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CONTAINING 

The  PRESENT  STATE  of  the  LAW  in  THEORY  and  PRACTICEj 
With  a  DEFINITION  of  its  TERMS;  and  the 
HISTORY  of  its  RISE  and  PROGRESS. 


JAG 

JACK,  A  kind  of  dcfenfive  coat-armour  formerly  worn 
by  horfcmcn  in  war,  not  made  of  folid  iron,  but  of 
ni.iny  pUtcs  faj>cncd  together ;  which  fomc  perfons  by 
tenure  were  bound  to  find  upon  any  invaflon.  H'alJiH^hani, 
It  was  called  Icnca,  bccaufc  at  firtl  it  was  made  with  lea- 
ther. Coivf/. 

JACTIIATION  OF  MARRIAGE. Is  one  ofthefird 
and  principal  matrimonial  caufcs  in  the  Ecclefianical 
Courts  ;  a»,  when  one  t>f  the  parties  isa/fi  or  gives  out 
that  he  or  (he  is  married  to  the  other,  whereby  a  common 
reputation  of  their  marriigc  may  cnruc.  On  this  ground 
the  party  injured  may  libel  the  other ;  and,  unlefs  ihe  de- 
fendant undertakes  and  makes  cut  a  proof  of  the  aAual 
marriage,  he  or  fhe  is  enjoined  perpetual  filcncc  upon  that 
head :  *vhich  ii  the  only  remedy  thofe  courts  can  give  for 
this  injory.     3  Cnm.  93. 

JACTIVUS.  Im.]  He  that  lofcth  by  default:  For- 
mttl.  Sa/fH.  t;9. 

JAMAICA,  An  Jmeritaa  ifland  taken  from  the  Sfa- 
niarJs,  in  the  year  1655.    See  this  Di£t.  tit.  Navigatien- 

JAMBEAUX,  Leg-armour; from  jamhttihia.  Bhunt. 

JAMPNUM,  Furze  or  Eorfe,  and  gorfy  ground;  a 
word  ufed  in  Jiats  of  lands,  \^c.  when  law  proceedings 
were  in  Latin,  and  which  fcems  to  be  taken  from  the  Fr. 
janit,  i.  €.  yellow  ;  becaufc  the  bloffoms  of  furze  or  gorfc 
are  of  that  colour.    Crs.  Car.  179. 

J  ANNUM,  or  JAUN,  Heath,  whins,  or  furze.  P/n- 
fita,  23  H.  3.  Nu  man  can  cut  down  furze,  or  whins  in 
the  fireji  without  licence.    Muk^^vscJ,  cap.  25.  num.  3. 

JACQUES,  Small  money.    StaunJ/oi  J's  P.  C.  30. 
JAR,  Span.  Jarro,  i.  t.  an  earthen  pot. J  An  earthen 
pot  or  vcfTel  of  oil,  containing  twenty  gallons. 

J  ARROCK,  A  kind  of  cork,  or  other  ingredient,  pro- 
hibited to  be  ufed  in  dying  doth.    Siat.  t  R.  3.  €.  S. 

JAUN,  Fr.  Jatintt  i.  e.  yellow  colour-]  Furze  or 
gorfe,  in  law-latin  called  jampatim,  and  anciently  jaunum. 
Pi,  JJPf.  22  H.  7..  CczveU. 

IBERNAGIUM,/'>i/ratff/jfw,  j^rrjMtjwm.]  Sealbfl  for 
fc-wing  winter-corn.    Cart,  jiniiq.  MSS. 
Vol.  U. 
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ICENf,  The  ancient  name  for  the  people  of  Sujh'lt, 

Sorfalk,  Cambridgtjhirt t  and  Hunltnpdonfiirt,     LiPW  Lat, 

Di.7. 

ICH  DIEN,  From  the  German.]  The  motto  be- 
longing to  the  arms  of  the  Prim/  of  IVakif  fignifying 
/ fa'vt :  It  was  formerly  the  motto  of  yd'n,  king  of  lio- 
Irmia,  flain  in  the  battle  of  Crr/jy,  by  Ed-warJ  the  Blaci 
Prirtif,  and  taken  up  by  him  tolhcw  hisfubjcAion  to  bis 
father  King  Ethward  IIL 

ICONA,  honia,]  A  figure  or  rcprefcntation  of  a  thing. 
iVd/,  Par:/,  \\6.    UsvcJin  670. 

ICTUS  ORIiUS,  A  maim,  bruife.  or  fwclUng ;  any 
hurt  without  cutting  the  fkin  and  HicJding  of  blood, 
which  was  called  ploga:  it  is  mentioned  in  Braclon, 
lib.  2,  traci.  2.  {Hp,  5  ts*  24 ;  and  in  the  laws  of 
Ilenry  I.  c.  34. 

IDENTITATE  NOMINIS.  An  ancient,  and  now 
obfolcte,  writ  that  lay  for  one  taken  and  ar  relied  in  any 
perfonal  adion,  and  committed  to  piifon  for  another  man 
of  the  fame  name ;  which  writ  was  in  nature  of  a  com-, 
miflion  to  enquire,  whether  he  were  the  fame  pcrfon 
againtl  whom  tlic  action  was  brought ;  and  if  not,  tlicn  to 
difchargc  him.    Rt^.  Ori^.  194.:  P.P.'.  B.  267. 

By  Stat.  37  £.  3.  c  2,  this  writ  is  g  ven  for  wrong- 
fully fcizing  lands  or  goods  of  a  pcrfon.  outlawed,  f&r 
want  of  a  good  declaration  of  his  fumam;  ;  and  ofKcers 
fhall  take  fccurity,  to  anfwer  the  value  of  what  is  feizcd, 
if  the  party  cannot  difcharge  it,  on  pain  of  double  da-* 
mages.  And  this  writ  Aiall  be  maintainable  by  executors, 
iZ'c.  by  Stat.  9  Ii.  6.  r .  4.  Vide  3  Ci,m.  Dig  :  1 4  ^;b, 
jflr.  title  IJtuitate  Nominit. 

Where  one  peribn  is  by  mid.ikc  arrcftcd  for  another, 
the  perfon  lo  arreted,  may  maintain  an  adion  for  falieim- 

firifonment,  againll  the  oificcr  to  recover  damages,  though 
le  fue  this  writ,  for  immediate  relief,  from  the  impiii'un- 
ment.    See  title  ^»r^  :  Fal/i  inpii/ci:/ttr/ii. 

IDENTITY   OF  PERSON.  Wli^rc  a  p:rfon  con- 
viftcd  of,  or  outlawed  fur  a  cnnunal  olfenct*,  oeing  alkt:-! 
what  he  hath  to  allcd^e  why  execution  ihould  not  be 
awarded  againft  him,  pleads  divcrfity  of  pcrfor,  a  jury 
B  ihall 
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Dial!  be  impinnelTcd  to  try  tliii  eoUa:trat  ijptt,  viz.  tr.? 
iJat:i!j  .y  :b:  per/in.    See  4  Comm.  39^  :  and  ihU  Dic- 
tionary, ttt!e  Kxtctitiott  ojid  Reprtrvt, 
IDEOTS.    Sec  Uiati. 

IDES,  }Jut.'\  With  the  antient  Rmam  were  eight 
day*  in  every  month,  fo  called ;  being  die  eight  davi  im- 
mcJialel)'  alter  the  News.  In  the  months  of  Alarch, 
•  Mai,  July,  and  O^tltr,  thcfe  eight  days  begin  at  the 
eighth  day  of  the  month,  and  continue  to  the  fifteenth 
day  :  in  other  months  they  brgin  at  the  fixlh  day,  and 
hit  10  the  thirteenth.  But  it  is  obfervabl--*,  tiiat  only  the 
latl  day  ii  called  IMty  the  firft  of  thcfe  days  is  the  eighth 
Jjes,  the  fccond  dsy  the  fcvenih,  the  third  the  fwth,  i.  e. 
the  eighth,  fcvenih,  or  lixth  day  before  the  /Ar,  and  fo 
it  i>  of  the  reft  of  the  days ;  wherefore  when  we  fpcak  of 
the  Uti  of  any  month  in  general,  it  is  to  be  taken  for  the 
fifteenth  or  (hirteenih  of  ue  mohtb  mentioned.  See  tide 
Cakait, 

IDIOTS  AND  LUNATICKS. 

The  Law  relating  to  perfons  labouring  under  the  in- 
firmities of  idiocy  and  lunacy,  being  in  many  rcfpcAs 
the  fame,  and  in  all  cafes  depending  on  fimilar  rcafon- 
iog.  is  here  reduced  to  one  head;  under  which  ue  may 
coafider : 

I.  The  Dsji:  tf?tcc  litiveen  Umj  end  LiotatUks  I  and  ihe 

Efe:is  t)f  tbit  Di/iin/Ihit. 

II.  l/tzv  tbty  are  to  ee  found fucb, 

HI.  Of  tkt  Core  tf  Lunatitki\  cf  appainting  Committees 
er  Curaton  ;  and  ef  their  Power  and  Duty, 

IV.  Tbe  £jffS  of  Idicty  or  Lur.acy,  on  the  civil  JUi  of 
Pcrfsai  order  rbcji  iKfrmttiei. 

V.  Of  their  Eje^  tn  (riminal  Caftf. 

I.  Ah  Idiot,  [derived  originally  from  the  Greek 
iJ.fcT^i,  a  private  individual,]  or  Natural  Fetl^  is  one  that 
hath  had  no  ur.dcrftanding  from  his  nativity,  and  tiierc- 
fore  is  by  law  prefumed  never  liJecly  to  attain  any.  For 
which  rtafon  the  cuftodyof  him  and  his  Kinds  were  for- 
merly vcfted  in  the  lord  of  the  fee.  Flet,  c.  \i. 
\  10.  And  therefore  flill,  by  fpecial  cultom  in  fome 
manors,  the  lord  /hall  have  th;  ordering  of  idiot  and  lu- 
natic copyholders.  Vy.  30s  :  Hutt.  17  :  Ncy,  ty.  But  by 
reafon  of  the  manifold  abufcs  of  thii  power  by  fabjcil*,  it 
was  at  lift  provided  by  common  conftnt,  that  it  (hould  be 
given  to  the  king  as  the  rcncralconfervator  of  his  people; 
in  order  to  prevent  the  Idiot  fjrom  wafling  his  cllaic,  and 
redocing  himfclf  and  his  heirs  to  poverty  and  diftrefs. 
F.  S.  B,  23;-  This  fifcal  prerogative  of  the  king  is  de- 
elarcdinparliamcntby  17  £.  a.  f.g;  which dircdls, 
in  atlirmance  of  the  common  that  the  king  (hall  have 
ward  of  the  land*  rf  Katvrai  fosA,  inking  the  profits  with- 
out wailc  or  deflruflion,  and  IhaM  find  them  ncccfTiries ; 
atrd  after  the  death  of  fuch  Idiots,  he  (ball  render  the 
eftatc  to  the  heirs;  in  order  to  pievcnt  fuch  Idiots  from 
aliening  their  land>,  and  their  heirs  from  being  difin- 
hcrited!   A  Ri^.  1 26. 

Lord  Cokt,  in  4  Co.  Be^erhy*i  cafc.  fays,  that  this  pre- 
rog.ttivc  was  by  the  common  law,  and  that  the  ftaime  de 
pr^rogatrvii  Regi:^  I?  Fd.  2.  f.  9.  above  roeiiiioncJ  is 
only  declarative  thtrcof.    2  InJI.  14  :  4  Co.  126. 

A  man  is  not  an  Idiot  if  he  haih  any  glimmering  of 
reifon,  fo  thai  he  can  tdl  his  pucnis,  his  age,  ot  the  like 


common  matters.  F.  N.  B.  at  j.  But  a  man  who  is  born 
deaf,  dumb,  and  blind,  if  looked  upon  by  the  law 'as  in 
tlie  l.ime  iLite  within  Idiot ;  he  b.-jng  fu p poled  in cipabie 
of  any  under  (landing,  as  wanting  all  thofc  fenfca  which 
farnilh  the  homan  mind  with  ideas.  Ca.  Lift.  4.2  :  F,'f:a, 
/.  6.  r.  40. 

A  LvNATicK,  or  KoH  Compos  Memitt  Is  one  who 
hath  had  undcrllanding,  but  by  difeafe,  grief,  or  other 
accident  haih  loll  the  ufe  of  his  reafon.  jt  Lunatick  is, 
indeed,  properly  one  that  hath  lucid  intcrvaU,  fomrtimes 
enjoying  his  fcnfes,  and  fometimes  not;  and  that  fre- 
quently depending  upon  the  change  of  the  moon.  But 
uryier  the  gereral  name  of  non  eompoj  mentis,  and  which  is 
the  mod  legal  term,  are  comprized  not  only  Lunaticks,  but 
perfons  under  phrenzies.or  who  lofe  (heir  intcllefli  by  dif. 
cafe;  thofc  that  deaf,  dumb,  and  blind,  not  being 
hrn  fo,  or  fuch  in  ihort  as  arc  judged  by  the  Court  of  Chan- 
cery incapable  of  conducing  ihcir  affairs.  Sec  PcJI.  II. 
To  thefe  alfo,  as  wet!  as  Lur.atlcks,  the  king  is  guardian, 
but  to  a  very  difFertnt  pyrpofe.  For  the  law  always  ima- 
gines, that  ihefc  accidental  mi&fortuncs  miy  be  removed  ; 
and  therefore  only  conftituics  the  Crown  a  truftec  for  the 
unfortunate  perfont,  to  protect  their  property,  and  to  ac- 
count to  them  for  all  promts  received  if  they  recover,  or 
after  their  deccafe  to  theiv  reprefcDtaiives.  And  there- 
fore it  is  declared  by  S:at.  17  E.  t.  e.  10,  that  the  king 
fliall  provide  for  the  cuUodyand  faftcntation  of  Lunaticks, 
and  prefcrvc  their  lands  and  the  profits  of  them  for  their 
Own  ufe  when  they  come  to  their  right  mind :  and  the 
king  fhall  take  nothing  to  his  own  ufe  ;  and  if  the  parties 
die  in  that  Hate,  the  rcfidue  (hall  be  dillributed  for  their 
fouls  by  the  advice  of  the  Ordinary;  and  of  courfe,  by 
the  fubfequent  amendments  of  the  law  of  .idminittra* 
tton,  (hall  now  go  to  their  executors  or  admimlUators. 
I  Comm.  ^04. 

The  di(lin£lion,  eltabHIhed  by  this  ftatote,  betweeft 
the  king^s  interell  in  the  lands  of  an  Ijiot  and  thofe  of 
a  Lunatick,  is  laid  down  and  admitted  in  all  the  booka 
which  fpcak  of  this  matter ;  and  on  this  foundation  it 
hath  been  refolvcd,  that  the  king  may  grant  the  cof- 
tody  of  an  Idict  and  his  lands  to  a  perion,  his  heirs  and 
executors,  and  that  he  had  the  fame  intcrell  in  fuch  a 
one  as  he  had  in  his  ivard  by  the  common  law.  Bro. 
Idle!,  4,  5:  Dyrfy  25  :  A/wr,  4.  //.  IZ'.  1  Jnd.  23  : 
4  Ca.  I  27  :  Co.  Lift.  247. 

The  more  general  dcfcription  of  a  perfoo,  who,  from 
hii  want  of  reafun  and  undcrllanding,  comes  within  the 
protcdion  of  the  law,  is  that  of  Hon  compos  mtntts.  Co, 
Lit.  246:  4C0.  124:  Skin.lyy. 

There  are,  fays  Coke,  four  kinds  of  men  who  may  be 
fiiid  to  be  nm  icmpss  :  1.  An  Idiot  who  is  non  eompci  from 
his  nativity,  z.  One  made  fuch  by  ficknefi.  3.  Lunatick, 
qtti  aHqitando  gaudet  lucidis  inltr^aliii ;  who  ii  nen  eompos 
only  for  the  time  that  he  wants  undcrftanding.  4.  One 
thni  is  drunk ;  which  lall  is  fo  far  from  coming  withia 
the  prote.-lten  of  the  law,  that  hi^  drunkennefs  is  an  aggra- 
vation of  whatever  he  does  amif>.  Co.  Lit.  247  :  4  Co, 
iza:  See  t  Halt  lUft.  P.C.  30-57:  3  P.  H'mt.  130: 
and  this  DiMionary,  title  Drunkinn/fs. 

1.  An  Idiot  is  a  fool  or  madman  from  hii  nativity,  and 
one  who  never  has  anv  lucid  intervals ;  th.-r^fore  the  king 
has  the  proteftion  of  him  and  his  cftite,  during  his  life, 
without  rendering  any  account ;  becaufe  it  cannot  be  prc- 
famed  that  he  will  be  ever  capable  of  uking  care  of 

himfclf 
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Yiimfcir  or  liU  afTairs :  and  Aich  a  one  i :  dcfctlbcd  a  perfon 
thai  cannot  number  twenty,  tcil  the  t;.:y  ;  of  the  week, 
doc(  noi  know  hts  father  or  nioihcr,  hi3  own  age,  t?c. 
But  ihcfc  are  mentioned  as  inihnces  only  ;  for  idiot,  or 
not,  being  a  quetlion  of  {i£tf  muil  be  tried  by  jury,  or 
infreilioii.  Dyer,  25:  A/cer  4.  fil.  ti:  Sre.  JJiett : 
r.N.Ji.zss. 

But  though  an  Idiot  muft  be  fo  a  aaiivirate,  yet,  if  by 
inquifltion  ic  be  found,  that  J.  n  an  Idiot  not  having  any 
lucid  intervals  ^r//t<t?/nw  o<f?«>  fl/moru/w,  tM%  1$  a  fulficicnl 
finding;  for  the  inquifition  having  found  ihe  pnny  an 
Idioi,  the  addmg  J'faiium  otio  {tirurum  is  furplufagc,  aud 
ftaJl  be  tcjcftcd.  3  MU.  A3,  44:  z  Sbvw,  171: 
Skin.  5.  177.  S.C.  PreJgerj  a.na  Lidy  Frtizifr, 

a.  One  made  fuch  by  fickncii,  which  Lotd  liaie 
calls  Deniftttia  acciiitHiulit  'vci  ath/turitiay  and  which  he 
figain  dilhnguifhcs  into  a  totat  and  a  partial  infaniiy, 
from  iti  being  more  or  Icf*  violent,  i^  fuch  a  madneft  as 
excufcth  in  crlminU  cafes;  and  though  the  party  alfo  in 
every  thing  cHc  be  entitled  to  the  fame  protctflion  with 
an  Idiot ;  and  though  his  diforder  fcems  permanent  and 
6<(ed.  yet  as  he  had  once  rcafun  and  undcrlLinding,  and 
as  the  law  fees  no  impoflibility  biu  what  he  may  be  re- 
Hored  10  them  ag:iin,  it  makes  the  king  only  a  trullec  fur 
the  benefit  of  fuch  a  one.  without  giving  him  any  profit 
Oriniercrt  in  his  cllate.    1  //«/f'j  fJi/l.  P.  C.  30. 

3.  A  Lunattck;  this  is  a\(o  Dtmentia  accUtnCalh  W 
aJveHiitia,  and  though  fuch  a  one  hath  intervals  of  rctfon, 
yet  during  his  phrenzy  he  i<  entitled  to  the  fame  indul- 
gence as  to  his  acts,  and  Hands  in  the  fame  degree  with 
one  whofc  diforder  is  fixed  and  permanent.  4  Cc.  125  : 
Co.  Lit.  2^7  :  I  Halt's  lltj}.  P,C,y. 

4.  One  made  mad  by  drunkenncis, which  Is  called  De- 
mentia ejt/lata ;  and  though,  as  has  been  faid,  fuch  a 
perfon  be  not  entitled  to  the  prote^ion  of  the  law,  yet  if 
a  perfon  by  the  unfkilfulacfi  of  his  phyiician,  or  by  the 
contrivance  of  his  enemies,  eat  or  drink  fuch  a  thing  as 
caufirth  phrenzy,  this  puts  him  in  the  fame  condition 
with  any  other  phrenzy,  and  equally  excufcth  him;  alfo 
if  by  one  or  more  fuch  prailiccs  an  habitual  or  Axed 
phrenzy  be  caufed,  though  this  madnefs  was  contra^ed  by 
the  vice  and  will  of  the  party,  yet  this  habitual  and  fixed 
phrenzy  thereby  caufed  puts  the  man  in  the  fame  condi- 
tion, as  if  the  fame  was  contra&ed  involuntarily  at  firll. 
PJa^wJ.  19.  a. :  Co.  Lit.  247  :  1  Haiti  Hijl.  P.  C.  23. 

But  though  this  fubjeA  of  roadncfa  may  be  branched 
into  fcveral  kinds  and  degrees,  yet  it  appears  that  ihc 
prevailing  diltinftiun  in  law  is  between  iJiocy  and  Lunaty  ; 
the  firft  a  fatuity  a  nattx'itattt  'vtl  dtmtntia  naturalss  :  the 
other  accidental  or  adventitious  madnefs,  which,  whether 
permanent  and  fixed,  or  with  lucid  intervals,  goes  under 
the  general  name  of  lunacy.    4  Co.  1 25 .  a. 

II.  Every  perfon  of  the  Sge  of  difcrction  is  in  law 
prefumed  to  of  found  mind  and  memory,  unlefs  the 
contrary  appear  ;  and  this  rule  holds  as  well  in  civil  as 
criminal  cafes,    i  HaU't  Hiji.  P.  C.  33. 

By  the  oM  common  taw  there  i:.  a  writ  dt  itficta  inqui- 
rendo,  to  enquire  whether  a  man  be  an  Idiot  or  not; 
which  muil  be  tried  by  a  jury  ot  twelve  men ;  and  if  thc)' 
find  him  merus  t^iota,  the  profits  of  his  lands,  and  the 
cuftody  of  his  perfon  may  be  granted  by  the  king  to  feme 
iubjea  who  has  intercfl  enough  to  obtain  them.  F.  N  B. 
232.   This  branch  of  the  royal  revenue  hath  been  long 


confidered  as  a  hardfliip  upon  private  families:  and  fo 
long  ago  as  8  Jai.  I,  it  was  under  the  con  fide  ration  of 
Parliament,  to  veil  thii  cutl;)dy  in  the  relations  of  thc 
party,  and  to  fettle  an  equivalent  on  thc  crown  in  lieu  of 
It;  it  being  then  propufi-d  to  fharc  thc  fame  fate  with 
the  feodal  tenures  which  have  been  fince  abolifhcd.  4  Ih/. 
203  :  Cc/w.  Jeui-M.  610.  Yet  few  inftances  can  be  given  . 
of  thc  opprcfUve  exertion  of  ii,  fince  it  fcldom  happens 
that  a  Jury  finds  a  man  an  Idiot,  a  na.'i'viiaie,  but  only 
M6M  esmpol  mentis  from  fome  particular  lime  ;  which  ha» 
an  Operation  viry  ditfcrentin  point  (.flaw.    1  Comm.  304. 

The  method  of  proving  a  perfon  //s«  (cmpcs  is  very 
fimilar  to  that  of  proving  him  an  Idi<;i.  Thc  Lord  Chan- 
cellor, to  whom,  by  fpecial  authority  from  the  king, 
thc  cuftody  of  Idiots  and  Lunaiick*  is  cnir ullcd,  upon  pe- 
tition or  information  grants  a  commiflion  in  nature  of  the 
ViTW  Je  tJioia  iKquirtnJot  to  enquire  into  thc  party's  flate 
of  mind;  and  if  he  be  found  ten  «jn/p»,  the  chancellor 
ufually  commits  the  care  of  his  pcribn,  with  a  fuitablc  al- 
lowance for  his  maintenniice,  to  fome  friend,  who  i»  then 
called  his  Commit/w.    Sec  Pojl.  III. 

The  Slat.  2  E.  6.  t.  8.  ^6,  alfo  provides,  that  if 
any  be  or  lhall  be  untrucly  found  lunjiic.  Sec  that  every 
perfon  or  pcrfons  giicvcd  or  to  be  grieved  by  any  fucli 
ofiice  or  inquifition,  (liail  and  may'havc  his  or  their  tra- 
vcrfc  to  thc  fame  immediately,  or  after,  at  his  or  their 
pleafure,  and  proceed  to  trial  therein,  and  have  like  re- 
medy and  advantage  as  in  other  cafes  of  traverfc  upon 
untrue  inquifitions  or  oSiccs  founden.'*  It  has  beca 
doubted,  hoAcver.  whether  the  party  aggrieved  by  the 
inquifition  moil  not  apply  to  Chancery,  notwithflanding 
this  provifion  of  thc  flatute.  Ley,  26,  27.  Certain  it  is, 
that  he  mull  apply  in  order  to  fufpend  the  grant  of  the 
cuflody  ofthc  perfon,  which  regularly  is  immediate  upon 
the  return  of  thc  inqueft;  though  according  to  Stat.  18 
H.  6.  c.  6,  the  cuilody  of  thc  land  ought  not  to  be 
granted  till  a  month  after;  in  order  that  the  parties  af- 
fefled  by  it  may  have  time  to  traverfc  it :  rx  pant  Ro- 
btrts,  3  jitk.  5.  For  the  dofttine  of  travcrfmg  an  inqui- 
fition, fee  thc  cafes  referred  to  in  tx  fartt  Roftris, 
■^Jtik.j»i\\.  Thc  S/a/.  2  ^  6,  gives  the  right  of  tra- 
verfc to  ;^1  perfons  aggrieved  by  the  inquiliiion  ;  yet  the 
heir  may  not  traverfe  it,  but  is  bound  upon  the  traverfc 
by  thc  Lunattck,  or  his  alienee,  who  m«y  traverle  it :  Ex 
parte  Reberti^  3  Atk.  30S:  i  Ch,  Ca.  1 13. 

If  by  inquifition  a  perfon  be  found  a  ia«flr/t-f ,  and  the 
cutlody  granted  to  y.  S.,  and  thc  party  thu)  found  bring 
a Jeire  facias  to  fctafidc  thc  inquifition,  the  Committee  of 
the  Lunatick  cannot  plead  nor  join  ifl'ue  in  fuch  f/irt facias ; 
for  he  can  have  no  interell  in  the  cHatc  of  the  Lunatick* 
being  only  in  the  nature  of  a  bailiff  to  the  king,  and  there- 
fore his  duty  is  to  inform  thc  king's  attorney- general  of 
the  nature  of  thc  affair,  who  is  the  proper  perfon  to  con- 
tcil  the  matter  in  behalf  of  thc  king.    2  SiJ.  124. 

Thc  rules  of  judging  upon  the  point  of  infanity,  being 
the  f.imc  at  law  and  in  equity,  thc  Court  of  Chancery 
cannot  affumc  any  kind  of  difcrction  upon  the  fubjeft ; 
and  therefore  the  return  of  an  inqueil,  lUtti.g  that  If^.  B, 
was,  at  the  lime  of  taking  thc  inquifition,  from  the  weak- 
ncfi  of  his  mind,  incapable  of  governing  hinifclf  and  his 
lands  and  tenements,  was  held  illc^^al  and  void  ;  and 
many  adjudged  cafes  being  cited  to  the  famceficft.  Lord 
HarJwicie  congraijlatcd  himfcif,  thai,  upon  fearch  of 
precedcDUf  the  Ccii.t  had  not  gone  further,  in  departing 
B  2  from 
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from  ihc  legal  defimuon  of  a  Lunatick,  than  in  allowing 
returns  ofnon  eoet^ot  /f.v;:/:j,  or  iiifantt  mttitii,OT,  fince  the 
proceedings  had  been  in  Englifh,  oi  unjtjjt^  m:m/,  which 
amount*  to  the  fame  thing.  And  in  Lord  Dtnfgal's  cafe 
upon  the  fame  principle,  a  conitniflion  of  lunac;'  was  rc- 
fult-d,  though  it  wns  admitted  that  the  wcaUncfs  of  Lord 
DtiTjf^al'i  undcrflandii:^  was  extreme.  See  3  /*.  ff'ms. 
130 :  2  Jt^.  327  :  3  Jii.  16H  :  z  ^tz,  407. 

But  though  a  court  of  equity,  in  judging  upon  the 
poititof  infinity,  ia  governtd  by  the  rules  of  la  v,  yet,  if  a 
man,  by  age  or  difealV,  is  reduced  to  a  llatc  of  drbility  of 
mind,  which,  though  ihf'it^of  lunacy,  renders  him  uncqu;U 
to  the  management  of  his  attairs.  the  court  uill,  in  re- 
fpcift  of  his  infirmities,  if  the  demand  in  quertion  be  but 
fmall,  appoint  a  guardian  to  anrvvcr  for  him,  or  to  do  fuch 
other  afts  as  his  intcrert,  or  the  rights  of  others,  may  re- 
quire. 3  P.  IS'ms.  III.  n.  B.  As  to  the  general  rules 
of  determining  ivbat  ftiall  be  confidercd  a  lucid  interval, 
where  previous  lunacy  has  bet;n  proved  or  admitted} 
^et  Jnariiy  Gtaeral  v.  Parntbeft  3  Br:.  C.  H. 

If  a  man  be  found  by  a  jury  an  Idiot,  «  fiafi  vtratet  he 
may  come  in  perfon  into  the  Chancery  before  the  Clun- 
Cclior,  or  be  brought  thereby  his  friends,  to  be  infpedled 
and  examined  v\hrther  idiot  or  not;  and  if  upon  fuch  view 
and  enquiry  it  appearshe  is  not  fo,  the  verdict  of  the  jury, 
and  all  the  proceedings  thereon,  .nrc  utterly  void  and  in- 
ibntly  of  no  cftsft.    9  R^-p.  30,  I  :  4  Cs.  126. 

Incafeof  the  Lunaticfc's  recovery,  he  mull  petition  the 
Chancellor  to  foperfedc  the  commifTion  ;  upon  the  hear- 
ing of  which,  the  Lunatick  mull  attend  in  perfon,  that  he 
jnay  be  infpc^ed  by  the  Chancellor  :  it  is  ajfo  ufual  far 
the  phyHcian  to  attend,  and  to  make  an  aHidavit  th.it  the 
Lunatick  is  perfeflly  recovered.  Fonllaafue  Tnai.  £j. 
<.  2.  ^3.  in  not. 

As  to  the  authority  of  the  court,  to  enforce  the  pro- 
duction of  perfons  fufpe^led  to  be  Idiots  or  Lunaticks,  it 
fecmj  clearly  cllabli'hcd,  that  upon  the  commifTion  being 
fued  out,  the  perfon  having  the  Lunatick,  mull,  when  rc- 
*^aired,  produce  him.  1  P.  Pf'ms  701 :  2  P.  ffmt,  638. 
And  though  it  was  formerly  doubted,  it  now  feems  to  be 
fettled,  that  a  commifTion  may  be  fued  out  againtl  a 
Lunatick  rcfideni  abroad,  and  may  be  executed  where  his 
manfioQ  houfe  was  ;  ex  parte  SoutkcBttt  Amh.  109. 

III.  As  the  King,  being  parens  pairi^,  hath  the  pro- 
teflion  of  all  his  fobjccls,  fo  is  he  in  a  more  peculiar 
manner  ta  take  care  of  all  thnfc  who,  by  reafon  of  their 
imbecitliiy  and  want  of  UiidirriUnding,  arc  incapable  of 
taking  care  of  themfclves;  ihi^,  in  fume  books,  is  called 
a  prerogative  in  the  crown,  and  in  others  a  rrgium  mumtSt 
or  duty  which  the  King  owes  to  his  fubji^^s  in  return 
for  tlicir  fubjcflion  and  illcgiance  to  him.  S:aun,i.  Prir- 
rc^.  dtp.  9.  fcl.  33:2  Inft.  14 :  4  Cff.  I  26.  a.  Dyer,  2J. 

On  the  firll  attack  nf^  |un?.cv.  or  other  occafional  in- 
finity, while  there  may  be  hnpcs  of  a  fpcedy  reftitminn 
Xii  reafon.  It  is  ofual  to  confine  the  urhippy  obi-r^s  in 
private  cufhidy  under  the  diicvtion  of  their  nearrlt  friends 
and  relations;  who  by  law  may  beat  or  ofe  fnch  other 
methcKis  as  are  neccfi'ary  for  their  cure,  z  Ro.  Ab. 
546.  And  the  Lcg  Jliture,  to  prevent  all  abul'es  inci- 
dent to  fuch  private  cuJlody,  hath  thoiiySr  to  proper 
10  intcrpoic  its  authority,  by  $mt.  14  Gic.  3.  r.  49, 
continued  by  19  G«.  3.  c.  1^,  and  maJc  perpetual  by 
tt&t.  ziCec,  3.  e.  91,  for  regulating  private  mad-houfes. 


By  thcfe  afti,  no  pcrfcn  (hall  confine  more  than  one  Lu- 
natick in  a  hnufe  kept  for  the  reception  of  Lur.aticks, 
without  311  annual  licence  from  commiffioners  appoi  iteJ 
by  the  College  of  Phyficians.  or  the  juiliccs  in  If  Jlions, 
under  a  penalty  of  500/. :  and  if  the  keeper  of  a  liccnfed 
houfe  receive  any  perfon  as  lunatick  without  a  certificate 
f:om  a  phyhcian,  lurgcon,  or  apothecary,  that  he  is  a  tit 
perfon  to  be  ri'ccived  as  a  Lunatick,  he  lhall  for.'eit  100/. 
No  perfon  to  keep  two  houfes ;  commifilonrri  to  vifit 
houfcs  once  a  year,  or  when  required  by  Cnanccllor,  or 
either  chief  juftice,  or  when  they  think  fit,  and  examine 
perfons  confined. 

But  when  the  diforder  is  grown  permanent,  and  the 
circu:nflanccs  of  the  party  will  bear  fuch  additional  ex- 
pence,  it  is  proper  to  apply  to  the  royal  autiiority.  as 
delegated  to  the  Chancellor,  to  warrant  a  laliiiig  confine- 
mcnt.     1  Ccmm.  505. 

In  the  cafe  of  abiolute  madmen,  as  they  arc  not  anfwer- 
able  for  their  aflions,  they  lliould  not  be  permitted  the 
liberty  of  ailing,  unlefs  under  proper  concroul ;  and  in 
particular  they  ought  not  to  be  luiFered  to  go  laofe,  to  the 
terror  of  the  King's  fubjecls.  It  was  the  doftrine  ofoiir 
ancient  law,  that  perfons  deprived  of  their  reafon  might 
be  confined  till  they  recovered  their  fenfes,  without  wait- 
ing for  the  forms  of  a  commiifion,  or  other  fpecta!  auibo- 
fity  from  the  Crown:  and  now  by  the  vagrant  ai^s  a 
method  is  direfted  to  be  purfucd  for  imprifoning,  chain- 
ing, and  fending  thi.  m  to  their  proper  houfes.  4  Comm.  25  ; 
fee  Stat.  17  Ges.  2.  e.  5.  \  zo,  21 ;  and  this  Difiionary, 
titles /*C(sr;  Vagrants. 

Although  the  Jlaiutes  refpefling  Idiots  and  Lanaticks, 
Stai.  17  £.  3.  c£.  9,  10,  refer  only  to  the  hinds  of  the 
IdiotorLunatick.yrtit  feems  that  the  prerogative  extends 
to  the  cuflody  of  his  perfon,  goodf,  and  chattels.  Bever- 
ley's cn/tt  4.  Co.  126:  F.N.  B.  2^7.  A;  to  the  manner  in 
which  this  branch  of  the  pierogaiive  is  veiled  in  the 
Chancellor  ;  before  the  Court  of  Wards  was  erefted,  the 
jurifdi£lion,  both  .is  to  Idiots  and  Lunaticks,  was  in  Chan- 
cery, and  therefore  all  fuch  commiffions  were  taken  cut 
and  returned  in  Chancery  ;  and  after  the  Court  of  Wards 
was  aboliflicd  by  aft  of  parliament,  it  reverted  back  to 
the  Court  of  Chancery,  and  the  fign  manual  is  a  Handing 
wairanttothe  Lord  Chancellor  to  grant  the  cuftody  of 
Luiaticks,  and  is  a  beneficial  one  in  cafe  of  ijiocy,  be- 
ciufe  the  King  could  not  only  grant  the  cuftody  of  IiHois, 
but  alfo  the  rents  and  profits  of  their  lands.  2  Atk-  553, 
And  the  power  of  the  Chancellor  extends  to  making 
grants  from  time  to  time  of  the  Idiot's  and  Lumtick's 
cflates.  3  Atk.  635.  And  as  thi^  p^-wct  is  derived  under 
the  fign  manual,  in  virtue  of  the  prerogjtive  of  the 
crown,  the  Chancellor,  who  is  ufually  invefted  aiih  it,  is 
rcfponfible  to  ths  crown  alone  for  the  right  exrrcilc  of 
it ;  and  therefore  an  appeal  will  not  He  to  the  lloufc  of 
Lords,  from  an  order  made  in  lunacy,  but  mutl  be  made 
to  the  King  in  Council.  3  P.  IVmt.  107:  Ri,irfhrt  v. 
£/yt  {£)  Bro.  P.  C.  'I'iiough  the  Ki:  g  /nay,  by  /die 
/aciast  or  by  information,  avoid  all  adts  dime  during  the 
incapacity,  yet  his  right  to  the  mefne  profits  (hall  have 
relation  only  to  the  time  of  the  office.  8  Rep.  170,  a. 
The  doubt,  whether  theKing  could  grant  the  cultody  of  an 
Idiot  to  one  and  his  executors,  proceeded  on  the  poflibi- 
Hty  of  the  executorllilp  devolving  on  an  infant,  who,  being 
held  incapable  of  managing  his  own  eftate,  could  fcarccly 
be  thought  a  proper  perlon  to  be  imrufted  with  the 

charge 
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Chirge  of  the  perfon  and  lands  of  another.   The  Court 

of  K.ing*s  Bench,  however,  did,  upon  an  iflue  direflcd, 
aJjuJge  ifie  gr»nt  lo  be  good,  holding  it  lo  be  a  trull 
couplc-d  ivith  at  intererl,  ot  ivhich  an  infant  is  capable. 
3  MaJ.  45  :  Siin.  177     fee  1  P^nn.  9. 

Though  in  llriilncfs  the  guirJianlhip  of  the  King 
may  bel-nd  to  betifterminL-d  by  tiic  dtatli  of  the  Luna- 
licic,  yet  it  h:i5  been  li;!d,  ihJt  the  Chancellor  may 
make  an  order  in  a  Lunali.k's  »ii':iir>,  after  tnc  death  of 
the  Lunattck.  ./•aA.  706:  ice  alio  ;  £10.  C.R.  238. 

The  cullody  ol  Luaaticki  bving  a  branch  of  the  pre- 
rogaiive,  the  appoinimcnl  of  the  Commitices  mud  nc- 
ccifarily  be  in  tlie  difcrcilon  of  the  perfon  to  v/hom  thai 
branch  of  the  prerogative  is  intruded;  but  in  the  exer- 
cife  of  thii  dilctciion,  •iv-rtnin  ru!»  have  been  rcg.irded, 
as  befl,  calculated  to  protect  the  perfon  and  iuierefls  of 
tiie  unfortunate  Lunaiick. 

To  prevent  finillcr  praflices,  thf  next  heir  is  frldom 
permitted  to  be  the  C'oatmittt  c  o(  the  perfon  of  a  Luna- 
ticlc.  becaufe  it  ii  his  ir.tcrcit  that  the  party  fViOiild  die  ; 
but  it  hath  b:en  faid  there  lies  not  the  fame  objection 
againll  his  next  of  kin,  provided  he  be  not  hU  hcrir;  for 
it  is  (lis  interrll  to  prel:rvc  the  Luna:ick*s  lit-*,  in  order 
to  incrcafe  the  pcrfonal  cllate,  by  favings  (out  of  the 
rfni.i  af,d  profit*  «  f  tlic  real)  which  he  or  his  family  may 
hcrealtuT  be  v-niitl?J  to  enioy.  z  P.  if'rts.  6ja.  Tlie 
heir  is  ger.crally  maJc  the  manager  or  Cuinu  uiee  of  the 
eftate,  It  bring  clearly  hii.  inttrt-i},  by  good  mamigcmcnt, 
Co  keep  it  in  condition  i  accountable  ht-wevcr  to  the  C^-'urt 
of  Chancery,  and  to  the  mitcompci  himfcif  if  he  recovers, 
orothcrM-ife  to  hit  adminiflrators    1  Comm.  309. 

This  diiUnftion  was,  ho^\fver,  very  fcverdy  repro- 
bated by  Lord  Chancellor  MaftUt/uUt  in  Juflice  Dor- 
mcr's  cafe,  2  P.  ffmj.  264,  a*  founded  in  barbarous 
times,  before  the  nation  was  civilizrcl ;  but  it  may  be  ob- 
fcrvcd  in  defc  c  -  vf  it,  that  it  gives  the  cuflody  of  the  , 
perfon  to  thofcwho,  in  point  of  uearrefs  of  blood,  have 
equal  preienfions  to  t.ic  charge,  without  the  fame  tempt- 
ation, in  point  of  intrrt  H,  to  abufe  It  Lord  Ch.incellor 
t'titci,  in  Lady  hlar^  Ctjx'i  cafe,  2  Co.  Ca.  239.  appears 
indeed  to  have  drained  the  rule  b  yund  its  original  ex- 
cent,  in  deciding  that  a  half-fiflei  thould  not  be  Com- 
jniltee  of  the  perfon  of  the  Luratick,  bccaufe  concerned 
to  outlive  her.  A  reafon  nhich,  in  faft,  docs  not 
apply}  for  the  pcrfonal  ellaie  msy  increafe,  and  pro- 
bably will,  by  gt>od  management,  during  the  life  of  the 
Lunatick  ;  thus  the  longer  the  Luraitck  lives,  it  will  be 
the  b:rttcr  for  the  next  of  kin.  z  P.  H'mu  6j8,  ^44. 

Thou-jh  iio  Commitiec  lliould  get  any  thing  by  his 
appoi'  tmei>t,  yet  the  allowance  for  the  fupporl  of  a  Lu- 
natiuk  (hruM  be  liberal  and  honcuntble ;  and,  if  nc- 
cefiary,  r;.>  court  will  allow  the  yearly  value  of  the  Lu- 
natick'i  c(Ij!  ■.  See«C.C.  239:  ^«^.78:  zP.ff^ms. 

i6s  t  3  P.  tftas,  1 10. 

S  i  iViflly  does  the  court  confider  the  committeefhip 
a  mere  auihoilty  without  any  interell,  that  whfre  the 
cultody  of  the  Lunattck's  cfiate  was  granted  to  hufband 
and  wife,  the  wife  being  next  of  kin  to  the  Lunatick, 
Lord  T«^£:r  held,  that  the  hufband's  right  w:is  deter- 
mined by  the  death  of  the  wife,  the  grant  being  joint. 
Ftrrtjitr  143.  Jt  muil  not,  however,  be  inferred  from 
this  cafe,  that  ■)tc  hufband  was  neceffarily  joined  in  the 
Want.  Lor  .  Parker  having  held  {tx  parti  Kingfmill, 
MUb.  T.  17Z0,]  that  the  cuftody  of  aLunatick  may  be 


granted  to  a  ferae  covert,  though  not /at  Juru  i  and, 
indeed,  the  courrwill  feldom  grant  the  cullcdy  to  two, 
and  in  its  choice  is  infiuenCed  by  the  fex  of  the  parties 
applying,  as  well  as  by  other  circumftances.  Therefore, 
where  t  vo  perfons  equally  a-kin  to  a  feme  Luratick,  the 
one  a  man,  the  other  a  woman,  applied  for  the  codody, 
the  woman  was  pieferred  as  being  ol  the  fame  fex,  and 
better  knowing  how  to  take  care  of  her.  2  P.  //'«/. 635. 

With  refpcit  to  the  fo-.ver*  u  ith  which  the  Committee 
of  a  Lunaiick  is  nttrullcd,  they  are  neceffarily  redrained 
by  the  objcfl  of  the  trud  ;  and  as  a  difcretionary  power 
might,  in  fome  inltances,  endanger  that  object,  the 
Committee  cannot  make  lenfri,  nor  incumber  the 
Lun^tick's  elbie,  niihouC  fpvcial  order  of  the  court, 
thougfi  the  profits  be  not  fuf}ii.ii:nc  to  m.tiniain  the  Lu> 
natitk  ;  therefore,  where  the  L\jnsi:**k  w!ien  fane  had 
moi Imaged  his  edatc  for  50/.,  and  the  Commiit^e  had 
afterwards  taken  up  more  upon  it,  the  court  refiifcJ  to 
ailow  the  mortgage  to  il.ind,  ii  a  fccurity  for  more 
than  the  50/.,  or  locharge  the  htir  of  the  Lunatiik  with 
the  improvements  made  by  the  Committee.  1  /Vr/r.  262. 

The  court,  however,  will  allow  the  Committee  of  a 
real  cftaie  of  a  Lunaiitki'i  exercife  the  faroepower  over  it, 
in  regard  to  cutting  tiirb-r  for  repairs,  as  any  difcrce: 
perfua  who  was  the  abfolute  owner  of  it  might  do. 
2  jiiJt,  4C7.  Though  it  has  been  dated  as  a  rule  never 
dt-parii'd  from,  not  to  vary  or  chaugtr  the  property  of  a 
Lun.itick,  fo  a;  to  cffeift  any  alteration  as  to  the  fuccefuon 
to  it ;  it  has  been  decreed,  tha:  iticumbranccs  paid  od^in 
the  life  time  of  the  Lunaiick,  out  of  faviogs  of  theedaie, 
diould  be  adSgncd  to  .ittend  the  inhcriiantf,  and  not  in 
trud  for  the  nejct  of  kin  ;  the  ruling  principle  in  the 
managemeiK  of  a  Lunattck's  edatc-,  being  conAdcrcd  to 
be  the  doing  of  that  which  is  mod  benehciat  to  the  Lu- 
naiick. And  it  is  npon  this  principle,  that  the  court 
will  order  part  of  the  Lunatick's  perfonal  eda;e  to  he 
laid  out  in  repairs,  or  even  upon  improvements  pf  his 
real  ed.itc,  if  the  irtertU  cf  the  Luratick  requires  it,  and 
the  next  of  kin  cannot  fltew  good  caufe  agatod  11.  See 
8 1 .  706 :  2  Aii.  4 1 4. 

IV.  An  li/ier,  or  perfon  kch  ccnput  may  inherit ;  be- 
caufe  the  law.  in  companion  to  their  natur.d  ir,firmi<iv.', 
prcfumea  them  capable  of  property.    Co.  Lit.  2,  8. 

It  was  formeily  adjudged,  that  the  ifTue  of  an  Idiot 
w.-is  legiiimnte,  and  confequen'Jy  that  his  marriage  was 
valij.  A  rtrangc  dctermiriatioo  !  fincc  confcnc  is  sbfo- 
lutely  requilitc  to  matrimony,  and  neither  Idiots  nor  Lu- 
naticks  are  capable  of  cor.fcntiiig  to  any  thing;  aid 
ihcrefdrc  the  civil  law  joilgcd  more  iefi.'ibly  wheti  r 
midc  fuch  drprivations  of  tc-x(or\  a  previous  in(K.- 
ment;  though  not  a  caofe  of  divorce  if  they  happert.. 
after  marriage.  And  modern  rcfoluiioin  have  adhered 
to  the  reafon  of  the  civil  Uw,  by  determining  that  the 
nitirrt.tgc  of  a  Lunaiick,  not  being  in  a  lucid  interval, 
was  nbfolitrely  void.  But  as  it  might  be  diificuii  to 
prove  the  exaft  date  of  the  party's  ir.ind  at  the  ac- 
tual celebration  uf  the  nupuati,  the  Sttit,  1^  CVo.  2. 
c.  ;o.  ha*  iherciorc  provided  that  the  marriage  of  Lu- 
n9t:cks  and  pcrf<  m  under  pl.rer2ici,  (if  found  Lunaticks 
under  a  commidion,  or  committed  to  the  care  of  truf- 
tees  by  any  a^-l  of  pjrliamentJ  before  they  are  de- 
clared of  found  mind  by  the  Lord  Chancellor,  or  majo- 
rity of  fjch  truUccs,  diali  be  totally  void.  1  Conm,  438. 


IDIOTS  AND  L 


UNATICKS  IV. 


If  an  Tdt9!  or  tanstkk  marry,  and  dici  bis  wife  Oiall  be 
endowed;  for  this  work.<t  no  forfeiture  at  all,  and  the 
King  has  only  the  cutlody  of  the  inheritance  in  one  cafe, 
and  the  power  of  providing  for  him  and  his  family  in 
ihcothsr  ;  but  in  boih  cafes  the  freehold  and  inheritance 
is  in  the  IJht  or  LuKctsck  ;  and  therefore  if  lands  defccnd 
to  an  Uist  or  Lunatick  after  marriage,  and  the  King,  on 
office  found,  takes  ihnfe  hnds  into  his  cadody,  or  grants 
them  over  to  another,  as  Camnitfee,  in  the  ufual  manner ; 
yet  this  fccms  no  reafon  why  the  hufband  fhoutd  not  be 
tefianr  by  the  curttfy^  or  the  luj/V  tnd&xKtd ;  fince  their  title 
doe\  not  begin  to  any  purpole  till  the  death  of  the  huf- 
b-uid  or  ^ife,  when  the  ICung's  title  is  a/  an  tad,  Co. 
Lit.  51.  a.  :  4  C«.  i24»  i2£.  Yet  fee  Pia^.  263.  t. 
*\  Vtrm,  10. 

A  Lunatick  {hall  be  tenant  by  the  curttfy,  and  Hiall  has-e 
dvmcr;  fo  though  a  woman,  being  zLunatiekt  kill  her 
hufband,  or  any  other,  yet  ihc  lhall  be  endowed,  bccaufe 
this  cannot  be  fclsMy  in  her,  who  was  deprived  of  her 
utiderllanding  by  ilic  aft  cf  God.    Ftri,  365. 

If  a  perfon  «9«  cempct  be  didcifcd,  and  adcfcent  cad, 
this,  it  is  faid,  takes  ai^ay  his  entry,  but  not  the  entry  of 
(he  heir;  for  regularly  the  n««  tom/ej  in  this  cafe  cannot 
allcdge  the  diiability  in  himfclf,  becaufe  he  cannot  be 
fuppofed  confciout  uf  it.  nor  is  he  allowed  ever,  at  any 
lime,  to  alledge  it ;  for  wlien  he  is  once  non  camfm,  there 
ii  no  ccrrtain  time  when  he  can  be  adjudged  to  recover 
that  dil'abi  ity,  unlcfs  where  he  is  legally  cenmiued,  and 
then  the  afti  during  his  /a/iary  will  be  fet  afide  and  dif- 
charged,  and  afterwards  the  cemmijjian  fuperfcded ;  for 
in  no  other  w^y  can  the  i»n  eom^u  be  legally  rellored  to 
his  right,  and  to  hu  capacity  of  a£ling.  Ln*  %  405  : 
Cs.  Ltt.  247. 

A  perfon  mon  few*!*/,  being  lord  of  a  copyhold  manor, 
may  oiake  grants  of  copyhold  cilatcs,  for  fuch  cllates  do 
not  take  their  perfection  from  any  power  or  intereft  in 
the  lord,  but  from  ih-:  cuilom  of  the  manor,  by  which 
they  bavc  been  demifcd  and  dcmifable  time  out  of 
mind.    .\  Cs.  23.  A  :  Co.  Cofyhdder,  79,  107. 

Lfictt  and  L:tnatiiks  arc,  both  by  the  civil  law  and 
likcwife  by  the  common  law,  incapable  of  being  csfs- 
cutors  or  adminillrators ;  for  chefe  difabilities  render 
them  not  only  incapable  of  executing  the  trull  repofed 
in  them*  but  alfo  by  their  iv/amifj,  and  want  of  under- 
Randing,  they  are  incapable  of  determining  whether 
they  will  take  upon  them  the  execution  of  the  trull  or 
not.    GeJclfh.  Orfh.  Lf^.  S6. 

Therefore  it  hatri  be.*n  .igrccd,  that  if  an  executor  be- 
come  itsK  (o.fjpss,  that  the  I'piriiual  court  may  (on  account 
of  this  natural  difabitity)  commit  admioiilration  to  an- 
other.   I  Sa'k.  yb. 

An  Idiot  can  have  no  executor;  for,  being  wa  <cmf9t  a 
xativiiaie,  he  coutj  at  no  time  make  a  will;  but'a  Luna- 
tick may  have  an  extcutor,  for  lunacy  is  not  a  revocation 
of  a  will  midewhen  tempos.  4  Cr..G\.lf.  But  equity 
will  not  entertain  a  fuit  to  perpetuate  the  teftimony  of 
witr.cfTcs  to  fuch  a  will  in  the  Ufe-time  of  the  Lunatick. 
1  /Vo,  10;.  In  fupporting  the  validity  of  the  wilt, 
not>vtthiUnding  the  fubfequcnt  Ipnacy,  the  rule  of  the 
corainon  law  is  conformable  to  the  civil  law,  which  pro- 
vides t^at  nt^u€  itftatum  rtili  ftuium,  ntqut  uUum  olntd 
•*  tugetium  Ttiit  gtjlumi  fcjita  fitrer  imevauw  ptrimn»* 
Inj}.  i.  a.  t.  12.  S  1. 


DiHin^ion  mafl  be  made  lietween  afls  done  by  IJnis 
and  Lunaticks  in  pah,  and  in  a  court  of  record.  As  to 
thofe  folcmnly  acknowledged  in  a  court  of  record,  as 
Fines  and  Recos'cries,  and  theufci  declared  on  them,  tbey 
are  good,  and  can  neither  be  avoided  by  themfclves  nor 
their  reprefentatives;  for  it  is  to  be  pfcfumird,  that  had 
they  been  under  thefe  difabttiiies,  the  jujge*  would  noc 
have  admitted  them  to  make  thefe  acknowledgments. 
4C?.  124  :  z  And,  14;  :  d.  Lit.  247. 

Therefore,  if  a  pcribn  esm^aj  acknnwtcdge^  a^fw. 
it  fhall  lland  againll  him  and  his  heirs,  for  though  the 
judges  ought  not  to  admit  of  a  bne  from  a  madman 
under  that  difabibty,  yet  when  it  is  orcc  received,  it 
fliall  never  be  revcrfcd,  becaufe  the  record  and  judgment 
of  the  court  being  the  highefl  evidence  that  can  be,  the 
law  prefumes  the  conuzor  at  thnt  time  capable  nf  con* 
trafting  ;  and  therefore  tlic  credit  of  it  is  not  to  be  con. 
telled,  nor  the  record  avoided  by  any  averment  agair.ft 
the  truth  of  it,  though  an  office  iind  him  an  Idiot  a  no- 
tivitate.  \C».  124:  2  hj},  483:  Sra.  tit.  FintJ.  75  : 
Co,  Lit.  247  :  2  JnJ.  193  :  4  Co  124. 

The  rule  of  law  in  laefc  cafes  is  fitri  ntn  dthtf,  f:d 
faHum  t-altt ;  and  hhtniftWi  cafe,  13  Co.  123.  furntflics 
■  ftriking  inllancc  of  the  extreme  anxiety  of  courts  of 
law  to  proteil  the  authority  of  their  records ;  for  ihcj^h 
in  that  cafe  a  fine  was  levied  by  a  man  obvioufiy  an 
Idiot,  and  by  a  moil  grofs  contrivance,  and  though  Lord 
Dyer  obferved,  that  the  judge  who  had  taken  it,  Oiight 
never  to  take  another,  )ct  he  allowed  it  to  prevail.  As 
by  the  common  law  a  fine  might  be  avoided  on  account 
of  fraud,  or  even  on  account  of  infancy,  by  int'pcwlion 
dating  the  infancy;  {Bra:Ua  \\b,  A;  437.  a:  Co  Lit*. 
l%ofi)  it  fcems  remarkable,  that  idiocy  or  lunacy 
fhould  not  have  been  held  entitled  to  the  fameeffc^  ;  but 
Mamfeld'i  cafe  abundantly  proves  that  the  gronVll  im- 
becillityof  mind  was  not  at  law,  a  ground  of  annulling  the 
record.  But,  in  equity,  a  remainder-man  has  been  rciievcd 
againfl  a  fine  levied  by  an  Idiot,  even  againll  a  pur- 
chafer.  Teih.  42  :  fee  alfo  2  fern.  67S.  The  Court  of 
Chancery,  however,  in  the  cafe  of  fraud,  does  not  abfo- 
lutely  fet  afide  or  vac-te  the  fine;  but,  confidering  thofe 
who  have  taken  it  under  fuch  circumllanccs  as  trudees, 
decrees  a  reconveyance  of  the  cflate  to  the  perfons  pre- 
judiced by  the  fraud  ;  and  though  thi»  does  not  dilHnflly 
.ippear  to  be  the  praflice,  in  the  cafe  of  finci  levied  by 
idiots  or  Lunaticks,  yet,  from  the  argument  in  Day  v. 
liur^at,  1  RcHe'j  Rep.  1 15,  fuch  may  be  inferred  to  be  the 
rule  of  proceeding.    See  this  Dift.  tit.  Fines  t>/  Lands, 

If  an  Id;:t  or  Lun.vi;k  enter  into  a  reccgxtxaitee,  or  rtc- 
kvyivUdge  a  Jiat^ite^  neither  they  themfeUes,  nor  their 
heirs  nor  executors  can  avoid  them  ;  for  thcfc  arc  feco- 
rities  of  a  higher  nature  than  fpccialties  and  obligationsa 
which  yet  they  themfelves  cannot  avoid,  and  being  met* 
itTt  ef  retcrdt  and  ctjuivalen*.  10  juiigmenti  of  the  fupcriof 
courts,  neither  they  themfelves,  their  heirs  nor  executor 
can  avoid  them.  4  Co.  124.  a:  10  Co.  42.  h. :  2  laji. 
4S3  :  Bro.  Fait.  Inrol.  I4. 

As  to  a£ls  ;a  pais ;  idiots  and  perfons  of  nonfane 
memory,  arc  not  totally  difabled  cither  to  conveyor  pur- 
chafe,  but  /ith  mst^o  only  ;  for  their  conveyances  and 
purchafes  arc  voidable,  but  not  ailually  vci-J.  The  King, 
indeed,  on  behalf  of  an  Idiot,  may  avoid  his  gran:;,  or 
other  a<^.  1  InJI.  247.    But  it  hacU  been  faid,  that  a 
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w9itempes  htmlelf»  though  he  be  afterwards  brought  to  a 
right  mind,  Ihall  not  be  permitted  to  allege  his  own  in- 
firtit/f  in  order  to  avoid  fuch  grant;  for  ihji  no  man 
Oiall  be  allowed  loftuhify  himlelf,  or  plead  his  own  dira- 
bility.  The  maxim,  however,  that  a  man  (hall  not  llul- 
tify  himfclf  ha*  been  handed  down  as  law  from  very 
loofe  authorities,  which  fuzlvriert  does  not  fcruple  to 
reject  as  contrary  to  reafon ;  and  later  opinions,  feeling 
(he  inconvenience  of  the  rule,  have  in  many  points  en- 
deavoured to  reftrainit.  F.  N.  B.  202  :  Litt.  %  405  :  Cfo. 
£As.  398:  4  Rtf.  123:  'j€Hk.\o'.  Comb.  469:  3  Mc4, 
3ro,  311:  I  Bq.  Ab.  279:  See  Fe»lJariqsie*s  Trtat.  Ej. 
£.  2.  ^  I,  and  Sim.  1 104:  2  /'cfii.  198.  there  cited. 

Though  the  principles  upon  which  Courts  of  Equity  in 
general  relieve,  appear  to  entitle  a  Lunaiick  to  a  remedy 
in  fuch  cafes,  there  does  not  appear  a  Angle  cafe  in 
which  the  plea  of  wn  compet  by  the  Lunatick  himfelf  be- 
fore inquifttion  has  been  allowed  ;  on  the  contrary,  in 
T'vsh.  1  50,  it  is  fiid,  that  Chancery  will  not  retain  a  bill 
to  examine  the  point  of  lunacy.  But  after  the  Lunatick 
i^  fo  found  by  inquiJiiion,  his  Committee  may  avoid  his 
ails  from  the  time  he  is  found  to  have  been  nan  eentpes. 
See  2  /Vr«.  412,  67K  ;  1  Eq.  Ab.  279.  Courts  of  Equity 
were  formerly  fo  anxious  to  adhere  to  the  rule  of  law, 
that  the  Lunatick  was  rot  allowed  to  be  a  party  to  a  fuit, 
to  be  relieved  a^ainft  an  aft  done  during  his  lunacy; 
I  C.  C.  1 1  £  ;  thoujjli  he  might  be  party  to  a  fuit,  to  en- 
force performance  of  an  agreement  entered  into  prior  to 
his  lunacy.  1  C.  C.  1^3. 

And  clearly  the  next  heir  or  other  perfon  interefled 
may,  after  the  death  of  the  IJict  or  nta  i-ompcs,  take  ad- 
vantage of  his  incapacity*  and  avoid  his  grant.  Ferk. 
^21.  So  too,  if  he  purchafes  under  this  dtf«biiity,  and 
docs  not  afterwards  upon  his  recovering  his  fenfes  agree 
to  the  purchafe,  his  heir  may  either  waive  or  accept  the 
cHate  at  his^  option.    1  hji,  2. 

The  Guardians  or  Committees  of  a  Lunatick  alfo  are 
powered  by  Jat.  11  Gn.  3.  e.  20,  to  renew  in  his 
right,  under  the  dire^ions  of  the  Court  of  Chancery, 
any  leafc  for  lives  or  years,  and  apply  the  profits  of  fuch 
renewals  for  the  bcneti:  of  fucb  Lunatick,  his  heirs  or 
executors.    See  2  Comnt.  291. 

By  ftaiutc  4  Gfo.  z.  t.  10,  Lunaticks  being  truflecs 
or  mortgagees,  aie  empowered  by  thcmrelvcs.  or  by 
their  Committees,  to  convey  the  eftatcs  of  which  they 
are  feized  in  trufl  or  mortgage  :  but  it  is  doubtful  whe- 
ther the  words  of  the  afl  include  all  Lunaticks,  as  well 
luch  as  are  at  large,  as  thofc  of  whom  cullody  has  been 
granted  under  the  great  feal.    Antb.  80. 

}f  ParcfHfrs  of  Hon/ant  meracrj  m:ik,c  f>ttrli/ioti,un]e(s  it 
be  equal,  it  fhall  only  bind  the  parties  themfclvcs,  but  not 
their  iffue  :  and  the  reafon  it  binds  the  parties  themfclvcs 
is  the  fame  that  all  oth<'r  contrails  bind  them,  w'x.  bc- 
caufe  no  man  is  admitted  to  ftuliify  himfclf:  and  the 
reafon  their  iffue  may  .ivoid  fuch  partition  is  the  Oimc 
likcwife,  for  which  they  may  avoid  all  other  conirafls 
made  by  fucK  anceflors  during  their  infanity,  tiz.  be* 
caufe  they  may  bi:  admitted  10  fhcw  the  incapacity  of 
their  anceftors,  and  fo  avoid  all  a^s  done  by  them  du- 
Ting  that  time.    Ct>.  Lit.  166.  a. 

Courts  of  equity  will  not  only  fuftain  contrafts  com- 
pleted by  the  Lunatick  while  fane;  but,  under  certain 
circum fiances,  will  enforce  performance  of  fuch  as  were 
entered  into  before,  but  were  not  complete  at  the  tune 


of  the  lunacy  ;  for  the  change  of  the  condition  of  a  per- 
fon entering  into  an  agreement,  by  becoming  lunatick, 
will  not  alter  the  rights  of  the  parties,  which  will  be  the 
fame  ai  before,  provided  they  can  come  at  the  remedy ; 
ai,  if  the  Icg»l  eliate  be  veiled  in  truflecs,  a  court  of 
equity  ought  to  decree  a  performance ;  but,  if  the  legal 
cKaie  be  vetted  in  the  Lunatick  himfclf,  that  m.iy  prevent 
the  remedy  in  equity,  and  leave  it  at  law.    I  ^^z.  82. 

As  to  the  elTc^  of  a  defendant  becoming  infanc  after 
an  arrett  at  law,  it  fcems  to  be  now  fettled,  that  fuch 
circumltance  is  nut  a  reafon  for  difcharging  him  out  of 
cullody,  on  filing  common  bail.  2  Term  Rtp.  390.  Nor 
will  a  court  of  law  intcrporc,  though  the  party  be  infane 
at  the  time  of  .irrell.    4  Term  Rtp.  lai. 

U  fecms  that,  even  at  law,  the  esairaJii  of  Itiiett  and 
Lanaiieh,  after  office  found,  and  the  party  legally  com- 
mitted, arc  void,  and  it  mufl  be  at  the  peril  of  him  who 
deals  with  fuch  a  one ;  and  that  if  afterwards  the  corn- 
million  of  lun;icy  be  fupcrfcdcd  or  difchargcd,  the  noa 
(cmpot  (ball  be  reflored  to  his  legal  right:  but  this,  it 
feenu,  mall  beat  the  fuit  and  application  of  his  Com- 
ntittfe.    4  Ce.  1 2  V 

When  an  IMot  doth  fuc  or  defend  he  (hall  not  appear 
by  guardian,  prochein  amy,  or  attorney,  but  he  mutl  be 
ever  in  proper  perfon.  Ctf.  Lit.  13^.0.:  F,  N.  B.  27. 
The  rtaiutc  of  ll'cjlm.  2.  (tip.  15,  extends  not  to  an 
/./;<?/.    2  Inji.  390. 

But  otherivile  of  him  who  becomes  mn  ccmpot  mentis  ; 
for  he  fhall  appear  by  guardian,  if  within  age,  or  by 
attorney  if  of  full  age.  4  Co.  124.  t. :  Falm.  520.  ^ 
•vui.  Z  Saa/uf.  335. 

if  a  trefpafs  be  committed  in  the  lands  of  a  Lun.itick 
who  is  legally  committed,  the  Co/nWr/^^  cannot  bring  .in 
aflion  of  trefpafs;  but  this  mutl  be  brought  in  the  name 
of  the  Lunatick.  2  Sid.  125. 

If  a  LuKaiick  be  fued,  he  mufl  have  a  Committee  af- 
figned  to  him  to  defend  the  fuit.    1  i^era.  106. 

V.  One  cafe  of  a  deficiency  in  will,  which  excufes  from 
the  guilt  of  crimes,  arifcs  from  a  defcflive,  or  vitiated  un- 
dcrtlanding  ;  viz.  in  an  Iitict  or  Luaatuk.  For  the  rule 
of  law  as  to  the  lattrr,  which  may  be  eafily  adipied  alio 
to  the  former,  ist /iiric/uj  furtrt  /nhitt  pumii-r.  In  cri- 
minal cafes,  therefore.  Idiots  and  Lunaticks  are  not 
chargtrab  e  for  their  own  a^s,  if  commuted  under  thcfe 
incfipaciiirs ;  no,  not  even  for  treafcn  itftlf.  %lnp.6, 
AUo  if  a  man  in  his  found  memory  commits  a  capital 
ofFcnce,  and  before  arraignment  for  it  ht*  becomes  mad, 
he  ought  not  to  be  arraigned  ;  if  after  plcidin^,  he  fhall 
not  be  tried  ;  if  after  trial,  he  fh.iU  not  receive  judg- 
ment ;  if  after  judgment,  execution  fhall  be  ^ayea. 
Sct?  this  Diilionary,  title  Exteutien  and  Reprieve. 

It  fecms  to  have  been  anciently  holdcn,  (in  refpcft  of 
that  high  regxrd  which  the  law  has  for  the  falcty  of  the 
King's  perfon.)  ihit  a  mndmati  minhl  he  punifhed  as 
a  t'aitor  for  killirg,  or  otfcring  to  Kill,  the  King ;  but 
this  is.'iow  contratH^cd  by  better  and  larer opinions.  Fttz, 
Corofi  :    Rfgt^.  ;09  :  4  Ce.  124.  ^:    i  J?*//.  Rtp, 

324.  In  the  reign  of  Henr^  Vllt  a  fla;ute  was  m^de, 
33  //.  8.  e  20,  thtt  if  01  e  cenifei  mrrttit  (hautd  commit 
high  treafm.  and  after  fall  into  mxdnefs,  he  might  be 
tried  in  htsnMVnce,  and  fhauld  fuffer  death  as  if  he  were 
of  petfert  fiirmory ;  but  this  was  repealed  by^.if.  i  tif 
zP.isfM.  f .  10  :  fee  3  JrtJI.  6.  But  if  there  be  .luy  doubt 
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w1ie:her  (he  party  be  cemfn>i  or  not,  thi^  fliall  bs  tried  by 
a  jury  ;  and  if  be  be  fo  found, »  total  idiocy  or  abfolute 
inlanity  cxcufcs  from  the  guilt,  ai'd  of  comrc  from  the 
Bunifhnicoc,  of  any  criminal  action  comir.iatJ  under  tuch 
ocprivauonof  the  rcnfe^;  but  if  a  Lunatics  hath  lucid 
intervals  of  undcrlbnding,  he  ftiall  anf^vrr  fur  what  he 
doci  in  thofc  interval,  a>  if  he  had  no  deficiency,  i  Hal, 
P.  C,  31. 

It  is  laid  down  ai  a  gcner.il  rule,  that  IJ.ott  and 
LnHiSticki  being,  b/  rcal'an  of  their  natural  difabiliiiei,  in- 
cipable  of  judging  brtwccn  good  and  evil,  ate  punitb- 
nbic  by  no  trimtwl  profccuiion  vvhatfocvcr.  1  Hai\Jt. 
P.  C.  2. 

And  therefore  a  pcrfon  who  lofcs  hii  memory  by  fick- 
ncfs,  infirmity,  or  accident,  and  kilts  himfeU',  is  no  /th 
dije.    3  I«fi.  54. 

So  if  a  man  give  himfclf  a  mortal  Arolce  while  he  is 
mm  cim^cst  and  recovers  his  underllanding,  ard  then 
dicj,  he  ii  not  yi/s  Je  ji  ;  for  though  the  death  complete 
the  homicide,  the  ait  mud  be  that  uhich  makes  the  of- 
fence. But  it  is  not  every  melancholy  or  hypochon- 
driacal diftcmptr  ih.it  denominates  a  man  ncn  mj-tpu^  for 
there  are  few  who  commit  this  offence,  but  arc  under 
fuch  infirmities;  but  i:  mult  be  fuch  an  alienation  of 
mind  that  renders  ihcni  to  be  madmen,  or  frantic,  or 
dellitute  of  the  ufc  of  reafon.    1  Ual.  P.  C.  41  2. 

And  as  a  perliJn  non  c^rn^os  cannot  be  a  fth  lie  ft  by 
killing  himfclf;  fo  neither  can  he  be  guilty  of  hemmde 
in  killing  another,  nor  of  pa  it  trrajcn.  i  Ha-ivk.  P.  C.  i. 

The  great  difficulty  in  thefe  cafes  is,  to  determine 
where  a  pe.-fon  (hill  be  fiid  to  be  fo  far  deprived  of  his 
fenfc  and  memory,  as  net  tu  have  any  ofhis  actions  im- 
puted to  tiim  ;  or  wher^  noiwit hoarding  fome  defeats  of 
this  kind,  he  ilill  appears  to  have  fo  much  leafon  and 
ur.derlUnding  as  will  make  him  accouctsblc  for  his  ac- 
tions, which  Lord  HaU  dilHnguifhcs  between,  and  caili 
by  the  name  of  tot.il  and  partial  ia/anity  ;  and  though  it 
be  difficult  to  define  the  indivifiblc  line  that  divides  per. 
/eJ:  ZT,d  pttr.':,i/ .•ii/h>:thf  yei,  fays  he,  it  mull  reft  upon 
circumflaiic«js,  duly  10  be  weighed  and  confidercd  both 
by  the  judge  and  jury  ;  left  on  ihc  one  fide  there  be  a 
kind  of  inliumanity  towards  the  defeats  of  human  nature, 
or,  on  the  otner  lidc,  too  great  an  indulgence  given  to 
great  crimes ;  and  the  belt  meafurc  he  can  ihiuk  of  is 
thii:  fiich  a  pcrfon,  as  labouring  under  melancholy  dif- 
tcmprrs,  hath  yet  erMr.ariiy  as  great  undcrft  trjding  as  a 
chilJ  cf  /ourittH  j^ars  CQ:i\Tn(i:).\y  hath,  is  fuch  a  pcrfon 
ai  roav  be  guilty  of  treafoa  or  felony,  1  Halt  liiji, 
P.  C.  *30. 

He  who  incites  a  madman  to  do  a  murder,  or  other 
crime,  is  a  principal  cfii.-nder,  and  as  much  punii^aMe  as 
if  he  had  done  it  hiinfelf.  K'fik:-.  5^:  Dal/.  <ap.  95: 
I  HaiKi.  P.C:  (zc  y  ""  -.-rr. 

And  httc  we  ni'i:  ihe  law  makes 

between  civil  foits  :  .  .  -  :o»t[injatictKm 

Jamai  ilUitt,  and  criir.inai  luits  or  proiccutions,  that  are 
aii panam  M  tu  'niadi^lam  trimimi  {<3mmijft ;  and  there- 
fore it  is  clearly  agreed,  that  if  one  who  wants  difcrc- 
tion  commits  a  trcfjnf*  againll  the  pcrfon  or  poiTcffion  of 
amnher,  he  fliall  be  comptllcd  in  a  civil  aftiun  to  give 
fatiifi^cn  for  the  damage,  i  ^t//.  ^r.  5  4  -  ;  iUb.  134: 
Co.  lit.  247  '-  '  '/-^i^*-  P'C.t:  \  Hal,  Htfi,  I  5,  16.  3^. 

As  to  iilittcytLutiatjt  ot  Maiim/if  (the  latter  of  which  is 
defiaed  by  HaU  to  be  a  tetal  gljtiutiitit  y  tit  mimlt)  \\  bich 
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cxcufes  in  capital  cafes,  it  is  not  neccflary  that  it  wai 
found  by  inquiiition  that  the  party  was  a  MaJmnn^  It/itf, 
or  LuKMick,  previous  to  the  commitment  of  the  faft ;  for 
if  he  Wis  acl^ally  mad  at  the  lime  of  the  fad  committed, 
this  ftiall  cxcufc ;  and  this  regularly  is  to  be  tried  by  an 
iuqucil  of  ufiice  to  be  returned  by  the  flienff  of  thtf 
county  wherein  the  court  fits  for  the  trial  of  the  bfTcncc  ; 
and  ii  it  be  found  that  he  was  aclnally  naJ,  be  Iball  be 
difcharged  without  any  other  tri:il ;  but  if  ihcy  find  tliat 
(he  party  only  feigns  himfclf  mad,  and  he  refufcs  to  an- 
fwer  or  plead',  he  Qiall  be  dealt  with  as  one  who  ftands 
mule.  26  pL  fj  :  Bro.  dr.  101  :  i  jIkJ.  107,  154  : 
Sai:  5c,  57  :  1  Miot  i.  P.C.  2  :  1  //al.  Hiji.  P.  C.  35. 

I'htfc  defers  whether  permanent  or  temporary  muft 
be  unequivocal  and  plain ;  not  an  idle  frantic  humour 
or  unaccountable  mode  of  aAion,  but  an  abfolutc  difpof- 
ffia^^n  of  the  free  and  natural  agency  of  the  human 
mind.  8  S.  7".  322 :  i  //«/.  P.C.c^^ii  m-.wi.  P.  C, 
t.  I.  ^  I.  in  K. 

If  a' man  in  vifrtnzy  happy  by  fomc  ovcrfighi,  or  by 
means  of  the  gaoler,  to  plead  to  his  indiflmeot,  and  is 
put  upon  liis  trial,  and  it  appears  to  the  court  upon  his 
trial  that  he  is  mad^  the  judge  in  dtfcrctton  may  difcbarge 
the  jury  of  him,  and  remit  him  to  gaol  to  be  tried  after 
the  recovery  of  his  underllanding,  efpecially  in  cafe  any 
doubt  appear  upon  the  evidence  touching  the  guile  of 
the  fa6t,  and  this  infa^rtm  virai  and  if  there  be  no 
colour  of  cWdcQcc  to  prove  him  guilty,  or  if  there  be  a 
pregnant  evidence  to  prove  his  wfar.ity  at  the  time  of 
the  facl  committed,  then,  upon  the  fame  favour  of  life 
and  libcny,  it  is  fi:  it  fiiould  be  proceeded  in  the  trial, 
in  order  to  his  acquittal  and  enlargement.  I  Hal.  Hifi, 
P-  C*.  53,  36. 

So  if  a  perfon  during  his  in/anity  commits  a  capital  of* 
fence,  and  recovers  his  undertlanding,and  being  indited 
ar.d  arraigned  for  the  fame,  pleads  Not  guilty,  he  ooght 
to  be  acquitted  ;  for,  by  reafon  ofhis  incapacity  ^  he  can- 
not acl /*//«  aaimo.    i  Hal.  Htjl.  P.  C.  36. 

IDIOTA  IKC^IRENDO.    Sec  the  preceding  liilc 

IdietJ  and  Luna'tdi, 

IDLENF.SS,  Sec  titles  Arr;  K^pramtK 
IDONEUM  SE  FACEREi  IDON'EARE  SE, 
To  purge  himfclf  by  oath  of  a  crime  of  which  he  is 
accufed.  Lfg.  Hen.  i.  ci:p.  15.;  where  the  word  iVe«a/ 
is  taken  for  mnzctnu  but  Uc  is  faid  in  our  law  to  be 
idcK/u]  kcmn,  uho  bath  thcfc  three  things,  h<fntjiy^  hnvw- 
ledge,  and  aiUitfi  and  if  an  olHcer,  tSie,  be  not  idomeut 
he  miy  be  dtfchargcd,  S  Jtep,  41.  See  titles  Con/a^e, 
PreJcit:a.'!SK, 

JDUMANUS  FLUVIUS,  Bhrk  iyater  in  Efrx. 

JEJUNIUM,  Pur''^u::i  ptr  J^r.-n.-.-imj  is  mentioned  /* 
iff.  Cauuti,  en/-.  -  Sec  title  OrdtaJ, 

JEM  AN.  -1.  C^^^eJ, 

JEOFAILS. ^  _  ,       I  have  failed.] 

An  ovcrfight  in  pijaaiugi,  or  oiiicr  law  proceedings. 
See  this  dictionary,  title,  Jiuend-mnt. 

JERSEY,  GUERNSEY,  SARK.  and  ALDER- 
NEY.  Thefc  iflands  and  their  appendages  were  parcel 
of  liic  duchy  ol  Xn  ffta-ia^,  and  were  uuitL-d  to  the  crOAn 
of  £j^Lt.-d  by  the  flrll  princes  of  the  AermoM  line. 
They  arc  governed  by  their  own  laws,  which  are,  for 
the  moft  p.nri,  the  ducal  culloms  of  Hirmaadyt  being 
coiIc£)cd  in  an  ancient  book  of  very  great  authority* 
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MtUted  Le  Grand  Coufiumin:  The  king's  writ  or  proccft 
from  the  court?  at  U'eflnunfitr  is  there  of  no  force,  but 
his  conimiirion  is.  They  arc  not  bound  by  common  .i^^s 
of  our  parliament,  unlets  particularly  named.  4  Injl. 
S86.  AH  caafe^  are  orieinally  dcrcrmined  by  their  own 
officers,  the  bailiffs  antTjurati  of  the  iQands;  but  an 
appeal  lies  from  them  to  the  king  and  council  in  the  lall 
rciort.  I  Comm.  106.  See  further  this  Dictionary,  titles 
Kavi^ation  A^l$t  Plantations. 

JESSF,,  A  large  brafa  carJhj}U-k,  with  mzr\y  fconcn, 
hinging  down  in  the  middle  of  a  church  or  choir ;  which 
invention  was  firft  called  "Jf^it  from  the  fimilitude  of  the 
branches  to  thofe  of  ArhtrJeJJi.  This  ufeful  ornament 
of  churches  was  firft  brought  over  into  this  kingdom  by 
Hugh  dt  Florjt  abbot  of  St.  Aufitn'^  in  Car.ttrbury^  about 
the  vcar  1 100.    Ckron,  fi'ill.  ■Jhom. 

jkrSAM.  JETZON,  and  JOTSON.  from  the 
Frei'.cli  Jetier,  rjicfrt.]  Any  thing  thrown  out  of  a  Ihip, 
being  in  the  danger  of  wreck,  and  by  the  waves  driven 
to  the  Ihorc.  See  thi%  Dictionary,  titles  FUi/am ;  If'rtd. 

JESUITS.  The  fociety  of  Jt/iiitj  was  inlUtuied  by 
Ignatius  Lcy.la,  a  Bijlajan  gentleman.  It  has  been 
termed  molt  political  and  bed  re^uUted  of  all  th?  mo- 
naltic  orders,  and  from  which  mankind  have  derived  more 
advantages,  and  received  greaccr  hurt,  than  from  any 
other  of  the  many  religious  fraternities.  Robtrtf,  HijI. 
Emp.  Char.  V.  z  f^.  134.,  1 55,  Sifc. 

ity  the  llatates  againit  pipilts,  perfons  bnrn  in  the 
king's  dominions  and  ordanuJ  by  the  pretended  jurif- 
diction  of  Rime,  remaining  in  England,  or  coming  from 
beyond  fca  into  lus  kingdom,  and  not  fubmitting  to 
fomc  biAiop  or  jut\ice  of  peace  uithln  three  days,  and 
taking  the  oaths,  arc  guilty  of  high  irea/on\  and  re- 
ceivers, aiders,  and  hahourers  of  them  arc  guilty  of 
felony.  Perfons  knowing  priclt--,  Jt/uitj,  Sec.  and  not 
difcovering  them  to  a  jultite  of  peace,  fhall  be  fined  and 
imprlfoncii.    Sec  title  f'opijls. 

JEWh,LS.  See  'Jocaha  j  and  alfo  titles  Carrier  ;  Ka- 
figtJtion  Aili  \  Barcn  and  ftme. 

JEWS,  Jud.ti.]  In  former  limes  the  7^'.»  and  all 
their  goods  were  at  the  dii'pofal  of  the  chief  lord  where 
they  lived  ;  who  had  an  abfolute  property  in  them ; 
and  tlicy  might  not  remove  to  another  lord  without  his 
leave  :  and  we  read  that  king  Henry  HI,  fold  the  Jttvi 
for  a  certain  term  of  years  to  earl  Ridard  his  brother. 
They  wc"  diltinguifhcd  from  the  Chnjisant  in  their 
lives,  and  at  their  deaths  ;  for  they  wore  a  bndge  on 
their  outward  garments,  in  the  lhape  of  a  tabic,  and 
were  fined  if  they  went  abroad  without  fuch  badges ;  and 
ihcy  were  never  buried  within  the  walls  of  any  city,  but 
without  the  fame,  and  anciently  not  permitted  to  burial 
in  the  country.    Matt.  Paris,  521,  6c6,5>f. 

There  were  pariicular  judges  and  laws  by  which  their 
caufes  and  contracts  were  decided  here,  and  there  was  a 
court  of  juliicc  afllgned  for  the  Jt  iMS.  4  InjI.  354,  A 
ytiv  may  be  witncfs  by  our  laws,  being  fworn  on  the 
Old  Teltament.  According  to  our  ancient  books,  Jt^Mtt 
Hcrcttcks,  i^e.  are  adjudged  out  of  the  rtaiutea  allowing 
bctieh:  of  clergy.  But  this  doClrine  is  now  exploded. 
See  title  Cltrg)  ,  Btnejil  ef. 

The  ftatutc  53  Hen.  3,  was  called  pnvifimts  dt  *Ju- 
ditifmo't  and  by  the  (latute  18  Ed.  1,  the  king  had  n 
fifteenth  granted  him  pro  txpuljione  Jud-rortm.    In  the 
j6ih  year  oi  Edward  \,  all  the  'JtUL'i  in  Englaad  were 
Vor..  JI. 


imptifoned ;  bjt  they  redeemed  tbcffifc'ves  for  a  vad 
fum  of  money:  notwithflauding  which,  a«w  i;>  of  ihji 
king,  he  baniHied  thrm  all.  Stcw'i  Siirv.  h.  3.  p.  54. 
And  they  remained  in  banitltmrnt  364  years  ;  till  at  the 
time  of  the  grtind  rebi:)lion  they  were  again  allowed  in 
the  kingdom. 

A  pkiintifThad  leave  given  him  by  the  court  to  alter 
tbe/^«»/  from  Lender  xdMiddhffXt  becjufc  all  the  fitting* 
in  London  were  on  .1  S.tturdaw  and  his  witnof.  was  a  Jew, 
and  would  not  .-ippcar  that  day.  z  Mid.  271. 

A  Jf.v  brought  an  a>:)ion,  and  the  defendant  pleaded 
that  the  plaintiff  was  a  Jtii:,  and  that  all  Jtivt  are  perpe- 
tual enemies  of  the  king  and  our  religion.  But,  by  the 
court,  a  Jnv  may  recover  as  well  as  a  villain,  aiid  the 
plea  is  but  in  difability  fo  long  as  the  king  ihall  prohibit 
ihcm  to  trade ;  and  judgment  for  the  plainiilf.  L,  P. 
R.  4.  cites  Muh.  ^6  Cur.  2.  B.  R. 

A  Jt-.v  was  ordered  to  fwe?.r  his  arfwjr  upon  the 
Pttttatiuchy  and  that  the  plaintiff's  cler.<  tiiould  be  pre- 
fent  to  fee  him  fworn.  i  Vert:,  263. 

Ths  7' it  has  been  faiJ,  are  here  by  an  implied 
licence,  but  on  a  proclamation  of  bar.i(hment,  they  arc 
in  the  fame  fituation  as  alien  enemies  on  a  determina- 
tion  of  letters  of  fafc  conduct.  Arg.  2  ^h^iv.  371.  Sec 
further,  as  to  the  privileges  and  incapacities  ol'  JfMSt 
this  Dictionary,  title  Aiten. 

In  the  beginning  of  this  century  an  indance  occurred, 
where  a  Jizv  of  immenfe  riches,  turned  out  of  doors  his 
only  daughter  uho  had  embraced  Chridianiiy  ;  and  on 
her  application  for  relief,  it  was  held  he  could  not  be 
compcllcJ  to  afiorJ  her  any.  Lord  Raym.  699.    But,  to 
I  prevent  fuch  inhumanity  in  future,  the  rtatuie  1  Anne, 
\  c,  30,  ordains,  that  if  Jc-'.vijh  parent*  rci'ufe  to  allow 
I  their  proteHani  children  :i  litting  maintenance  fuiiablc  to 
I  the  fortune  of  the  parent,  the  Lord  Chancellor  on  com- 
i  plaint  may  m  tke  fuch  order  therein  as  he  ihall  fee 
proper.  See  1  P.  If'/n:.  524  :  a  £j.  Ab.  cij.  t.  2. 

IFUNGIA,  The  linelt  white  bread,  formerly  called 
cocket  bread.  Blcmt. 

IGNMS  JUDICIUM,  Purgation  by  fire,  or  the  old 
I  judicial  fiery  trial.  Blcutit.  See  Ordt-a/. 

IGNORAMUS.  We  arc  ignorant.]   The  words 
1  formerly  written  on  a  bill  of  indictment  by  the  Grand 
j  'Jury  impanelled  on  ihe  inquifition  of  criminal  caufe:, 
when  they  rejcClsd  the  evidence  as  too  weak  or  dcfec- 
I  tivc  to  make  good  the  prefertmcnt  ag-itill  a  pcrfon  fo  as 
I  to  put  him  on  the  trial;  the  cffcfX  whrreof  was,  tliac  all 
I  fatther  inquiry  and  proceedings  agiinll  that  party  on 
I  that  bill,  (for  the  words  row  uied  arc,  net  a  trat  UlU  or 
net  found,)  for  the  fault  wherewith  he  ii  charged,  is  thereby 
flopped,  and  he  is  delivered  without  further  anfwer. 
3  InJL  30.    See  this  Dictionary,  title  Indi.-fmtnt. 

IGNORANCE,  Ig  ieranim.]  Want  of  knowledge  of 
the  law,  (hall  not  exciilb  any  man  from  the  penalty  of 
it.  Every  pcrfon  is  bound  at  his  peril  to  take  notice 
what  the  law  nf  the  rerJm  is;  and  ignorance  of  it 
though  it  be  iniincihie,  where  a  man  afhrms  that  he  hath 
done  all  that  in  htm  lies  to  knew  the  law,  will  not  excufe 
him.    Do^iA^  Hiud.  1.46:  /*/«■.-,/  543. 

And  an  infant  of  the  age  of  difcretion  (ha!I  be  pu- 
nifhed  for  crimes,  though  he  bs  tgnor,t>;r  of  the  Itw  ; 
but  infants  of  tender  age,  have  IgacraB<e  bj  nature  to 
excufe  them  ;  fo  perfons  m^a  e^mfot  have  J^Htnutee  by 
the  hind  of  Qod.    Sfud.  Ctnp.  8j,  84. 
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Though  Igvtrartci  of  the  /aw  cxcufcth  not»  T^ntrance 
of  the /a.-?  djiii :  as  if  a  pcifon  buy  a  horJc  or  oUier 
thiug  in  oprn  mirkfc,  of*  o>-c  that  had  no  propi*rty 
therein,  nn.l  not  knowing  but  he  haJ  rtglii ;  in  tl}.it  caI'j 
he  ham  ^oi»d  title.  anJ  tnc  Ignorance  Iball  cxcufe  him. 
Ded  fjf  Sfut/.  309.  But  if  the  party  bouglit  the 
horfe  out  of  tfic  market,  or  knew  the  iciler  had  no 
right,  the  buyii  g  Inopen  market,  woulil  not  have  ex- 
cused. UiJ.:  5  ktji.  8(.  Alfo  where  a  man  'n  to  enter 
into  tanil  or  fTize  gocitls.  Uc.  he  mad  (cc  that  whJi 
he  does  be  rightly  done,  or  Jus  I^watree  lhalt  be  00  cx- 
cule.  tf'caJ'i  Jnji.boH. 

Ignorance  o(  hi\  is  a  defcfl  of  will»  when  a  maa  in- 
tending to  do  a  lawful  docs  that  which  is  unlawful. 
For  here  the  deed  and  the  will  aiiing  fcparately,  ihcrc 
is  not  that  conjunition  between  them  whi'.h  h  necelDry 
to  form  a  crimi^ial  .iwl  ;  ai  it  a  man  intending  to  kill  a 
thiefior  houlVbreaker  in  his  own  hour;,  by  miitake,  kills 
one  of  hii  own  fiimily.  Thii  is  no  criminal  aclion.  Cro. 
Car.  ^53.  But  if  a  man  thinks  he  has  a  right  to  kill  a 
pcrfon  excommunicated  or  outlawed  wberc\  er  he  mcct^ 
itirn,  and  ilue^  fu,  xh'n  h  murder,  as  it  proceeds  fiotn  a 
Ciiminal  Ignorance  of  ih<r  law.  4  Cemm.  ij, 

IKENILDS  TRKhT,  One  of  the  four  fjmous  ways 
that  the  Rcmaut  mid^'  in  E'l^lanJ,  called  Stratur.i  Uen9- 
rum,  bccaufe  it  took  \ii  begUining  among  ihc  A-ryi/,  ^hich 
were  the  people  that  inhabited  NorjUk*  Sjjjelk^  and 
Canthnd^  fmre.  Cam.  Brit, :  Lti,  Bd'M.  Csnf.  c.  12,  Sec 
li.Ic  ^i'Atling'Strctt, 

It.KT.  By  contraftion /ji'/,  corruptly  tight  \  a  Utde 
ifland,  Bhr.Kt. 

U-LKVIABLE,  A  debt  or  duty  that  cannot  or 
ovight  net  10  be  levied;  as  ttibil  fct  upon  a  debt  is  a 
llidrk  for  ilUvial^U, 

ILLITEI<.*\TE.  U  :kT\  illiumie  man  be  to  fcal  a 
deed,  he  is  not  bound  to  do  it,  if  none  be  prcfenc  to  read 
it,  if  recjuircd ;  and  reading  a  deed  faUV,  will  make  it 
void.  2  Rip.  ■\.  II.  Sec  f6/t.  A  man  may  plead  .nsn  eft 
Ja3un  to  a  deed  read  fallc  ;  as  whi-re  a  relcafe  of  an 
annuity  wa^  read  to  illiter.ite  perfon,  ,is  a  rcleafc  of 
the  arrears  only,  l^c.  agreed  to  be  relcafed.  A/«r,  14,8. 
If  there  is  a  ti^ne  limited  for  a  petfon  to  feal  a  writing, 
in  fuch  cafe  tUiitra<y  fhall  be  no  cxcufc,  bccaufc  he 
mi^ht  provide  a  Qtilful  man  to  inllru^  him  ;  but  when 
he  IS  obliged  to  (cal  it  upon  requeil,  ISc.  there  he  Iball 
have  coovcnicnt  time  to  be  inllrudled.  2  ^ilf.  Ahr,  946. 

if  a  man  for  great  age  cannot  f^c  to  read,  and  feals 
an  obligation  upon  lalle  readirg,  he  fhall  aroid  it. 
J  I  Rep,  z%,  Rctolved,  though  he  was  lettered  ;  fnrjiow 
he  has  all  his  intelligence  by  hearing.  AMu'vitft  9  //.  6. 
59. ^:  io/y.6-6.  10:  zRep.^:  Sii/i.ifq:  4,7  £. 
3.  A.  17:  44  £"-^.3.  2j:  44^30:  3  3-  3*-^* 
32.  rt:  iii?//.  27.      /'/g^ff/'s  cafe.  Sec  title 

ILLUMINARE,  To  illumtiae,  to  draw  in  pold  and 
colours  the  initial  letters  aiid  the  occafiocial  ptAures  in 
manufcript  books.— 'See  Sramp/eH,/j6  aa':«  1076.  Tliofe 
perfons  who  patiicutarly  pr:i^ircd  this  art,  were  caUcd 
iltuftivaicrtif  whence  ouc  limKtrj. 

JMAGtS.  How  to  be  defaced,  fiat.  3  4  6. 
f .  10.  Sfc  liiic  Piififi. 

IMAGINING  {or  campajjttt^t  ttc.)  the  king's  drach, 
1*  high  trcafon,  25  EJ-  3.  (  z.  A  i^f»v»  reoaant  is  with- 
in the  words  of  the  afl.  1  Hal.  P.  C.  loi.  1  he  terms 
tMt/aJii^  ind  i7t.ogir.iag  are  fynonymoas.  And  .there 
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mufl  be  fuSic'ient  proof  of  an  cvtrt  to  convifl.  See 
this  Dictionary,  title  Tieaj'on. 

IMBARGU,  Span.  Navwm  dtunri^.]  A  Hop,  ftay.or 
arreil  upon  lhip>  ur  merchandize,  by  public  authoiity. 
See  flatute  18  Ca>.  2.  c-  5.  '1  hu  arreil  of  ihippiitg 
is  commonly  of  the  Oiips  of  foreigners  in  time  of  war 
and  ditTerencc  with  States  to  whom  tiiey  arc  belonging  : 
but,  bv  an  ancient  llatate,  foreign  mcrcnants  in  this 
kingdom  are  to  have  forty  day»'  notice  to  fell  tlicir 
cficCls  ai.d  depart,  on  any  difference  with  a  foreign  na- 
tion. 27  £J.  3-  f.  17.  See  title  M<rcbaitt.  This  icrm 
has  alio  a  more  e.xtenfivc  fignihcaiion,  tor  fliip*  are  tre- 
quently  detained  to  fervea  prince  in  an  expedition  ;  and 
fur  this  end  have  their  lading  ukcn  out  without  any  re- 
gard to  the  colours  they  bear,  or  the  government  ta 
whofe  fubje^li  ihcy  belung.  The  legality  of  luch  a 
meafure  hat  been  d  obted  by  fome,  but  it  is  ceria  nly 
contoi  mabic  to  the  Ij.^-  of  nation.s  for  a  prince  in  dillrefs 
to  make  ufe  of  whatever  vcfTcls  he  finds  in  his  ports  that 
may  contribute  to  the  fucccfinf  hif  cntcrprize  Parkt  cm 
In/aran^et  c.  4.  f.  78.  The  king  may  grant  Imtargeei  on 
fhips,  or  employ  the  (hips  of  his  fubjeCts,  in  time  of 
danger,  for  the  fcrvice  and  defence  of  the  nation  ;  but  a 
warrant  to  Aay  a  finglr  ihip,  on  a  private  account,  is  no 
legal  Iwiargo.  Alecr.  $gz :  Cartit.  297.  Prohibiting 
commerce  in  the  time  of  war,  or  of  plague,  pcUileoccy 
t^f .  is  a  kind  of  Ivitargo  m  flipping. 

Imbargoes  laid  on  Ihipping  in  the  ports  of  Grtat 
Britain,  by  royal  proclamation,  in  time  tf  •war,  are 
llrii^Uy  legal,  and  are  equally  binding  as  an  aA  of 
parliament;  bccaufc  fuch  proclamation  is  founded  on 
a  prior  law,  namely,  that  the  king  may  prohibit  an/ 
of  his  fubje^j  from  leaving  the  realm,  but  in  limes 
of  peace  the  power  of  the  king  to  lay  fuch  re- 
ilhiint)  is  doubtful;  and  therefore  where  a  proclamation 
iffued  in  the  year  1766,  to  prevent  the  exportation  of 
corn  againtl  the  words  of  a  ilatute,  (zz  C.  2.  c.  13,) 
then  in  force,  although  the  meafure  was  abfolutely  ne- 
cefl*ary  to  prevent  a  dearth,  it  was  thought  prudent  to 
procure  an  acl  of  the  Icgiflature,  {flat.  7  Cea.  3.  c.  7,)  to 
indemnify  all  who  advifed  erased  under  that  proclama. 
lion.  Sec  Parke  en  Jn/.  79:  I  Cewrr.  270:  4  jVc^.  177,  9, 
And  further  thii  Diiiionary,  title  h/itrjate. 

IMBASING  of  MiH-ry.  Mixing  the  fpecies  with  an 
allajf  below  the  thadard  of  flerlmg ;  which  the  king  by 
his  prerogative  ciiy  do,  and  yet  keep  it  up  to  the  (ame 
value  as  before :  J.iivti:/jitg  of  it,  i»  when  it  is  raifed  to 
a  higlicr  rite,  by  proclamation.  1  Ha/t't  Hiji,  P,  C,  i^Zt 
See  title  Cent. 

IMBUZZLE,  To  Hctl, pilfer, or  purloin;  orvvhcre  a 
perfon  entntilcJ  with  goods,  wallet  and  diminithcs  them. 
The  word  imbezx,U  \^  mentioned  in  frveral  lla;utci,  par- 
ticularly relating  to  workers  of  woo],  tiff.  Stat.  7  ^tic.  1, 
f.  7  :  1  Aiui.fiiU.  7.  e.  18.  Sec  title  Manufacfuren. 

If  any  forvant  in/^-zsiVr,  purloins,  or  makes  a^vay  his 
mailer's  goods,  to  401.  value,  it  is  made  felony  without 
benefit  of  clergy,  by y^af.  i2^Jin.f.7.  See  titles  fr/«H]r ; 
Rdlhtt-i  \  Sii-*t.aml ;  Apprtttii<e. 

ImltKx'^ag  tht  kittg't  artrxur  crfiontxi  felony  willicot 
cLfgy.  by  3  I  El.  (.  4.  A»  to  mavaJ  llcres,  the  bcpetit  cf 
clergy  u  taktn  awAV  by  22  Car.  2.  c.  5.  Other  inferior 
inibezxirments  and  miulcmearors,  that  fall  under  thii 
dcnominHiion,  ore  punifhed,  by  fiat,  i  Geo.  1.  fiat,  2. 
c.  25,  with  &nc  and  imprifounu-nt. 
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IMPARLANCE. 


Jmhcxzling  the  puhUc  money.  If  commuted  by  high  of- 
ficers, is  ufualiy  puniihcd  by  impeachment  in  parliament. 
At  common  law  the  oftendcr  is  (ubjcil  to  -  citlcrctioiury 
line  ami  imprilonmcnt.  4  Comm.  izi,z. 

Lt&ezzlittg  or  ifarafin^  recordit  is  a  felonioui  ojjince 
publujuJUctthy  Jlaitiit  Z  Hen.C.     la.  See  titles 

Rtardi ;  Felony  ;  Fine  ;   Deeds . 

I M  B R  A C t R Y .    See  Embracery . 

IMBROCUS,  A  brook,  a  gut,  a  vvatcr-paflnge. 
Sc>::ncr  0/  Foris  and  Forts,  />.  43. 

IMBROlDERY.    See  Flm broidery. 

IMiVIUNlTItiS.  King  Hemy  1 1 U  by  charter  grar.tfd 
to  the  citizens  of  Londc/tt  a  general  Immiomy  from  alt 
tolls.  !cz.  except  culloms  and  prlfagc  of  wine.  Cit, 
9|.  Sec  tiiles  Jt/'fff  ;  Prerogatt  ve  ;  London. 

IMPALARE.  To  put  in  a  pound.  II.  Hen,  I.  c.  9. 

IMPANEL,  Impanellare 'vel  imf'an flare  Jurat ii^  Sig- 
nifies tlic  writing  and  entering  into  a  parchment  (che- 
dule,  by  the  ftcrifF,  the  names  of  a  jury. 

IMPARLANCE,  hrtrUcutht  'vet Ueentiainitrloquendi , 
from  the  Kr.  parltr^  to  fpeak.]  In  the  common  /ti'iv,  is 
taken  for  a  petition,  in  court,  of  a  day  to  confidcror  ad- 
vife  what  anfvvcr  the  defendant  fhall  make  to  the  a^ion 
of  the  plaintifT;  being  a  continuance  of  the  caufe  till 
another  day,  or  a  longer  time  given  by  the  court. 

imparlance  is  faid  to  be  when  the  court  gives  the  party 
leave  to  anfwcr  at  another  time,  without  the  alTenj  of  the 
other  party.  Com.  Dig.  I'lile  P/eader,  D.  i.  But  the  more 
common  Agnllication  of  Imparlance  is,  time  to  plead, 
z  Shonu.  310:  2  Mod.  63.  And  it  is  cither  ^«fr«/  with- 
out faving  to  the  defendant  any  exception,  which  is 
always  to  another  term,  Med.zZ\  or _^mW,  which  is 
fometimes  to  another  day  in  the  fame  term,  6  Mod.  8. 
'Vhc  gf Item/  Imparlance  is  of  courfc  where  the  defendant 
is  not  bound  to  plead  the  fame  term  ;  but  a  Special  Im' 
parlance  is  not  allowed,  witliout  leave  of  the  court. 
R,  E.  5  ^an.  A  fpccial  Imparlance  is  with  a  favlng  of 
all  exceptions  to  the  writ  or  count,  which  may  be  granted 
by  the  prochonotary  ;  or  they  may  be  ilill  more  fpecial 
with  a  faving  of  .ill  exceptions  whatfoevcr,  which  are 
granted  at  ttic  difcrction  of  the  court,  and  arc  called 
general  /pec  ial  Imparlances.   12  Mod.  529. 

A  general  Imparlances-^  fct  down  ant!  entered  in  general 
terms,  without  any  fjK'cial  claufe,  thus  ;  Jnd  no^M  at  thh 
day,  to  ivit,  on  Thurfday  next  after  the  Oilave  of  St.  Hi- 
lary, in  the  fame  term,  N/itil  inhich  day  the  a/ore/aid  C.  D. 
tl>e  defendant  had  licence  to  imnarle  to  tbt  biU aforefaiJ, and 
then  to  anfujer,  A;c. 

Special  Imparlance,  IS  where  the  party  dcftres  a  farther 
day  to  anfwcr,  adding  alfo  thefe  words  ;  So'ving  all  /id- 
vantages,  as  n-etl  to  the  Jurifdi/!ien  tf  the  court,  as  to  the 
ivrit  and  detlaraiion,  &c.  Kiieb.  zco.  This  imparlaisce 
is  had  on  the  declaration  of  the  pUintifF;  and  fjx;cial 
Imparlance  is  of  ufe  where  the  defendant  is  to  plead 
fome  matters  wiiich  cannot  br  pleaded  after  a  gencr.-tl 
Imparlance,  5  Rep.  75. 

imparlance  is  generally  to  the  next  term;  and  if  the 
plaintiff  amend  his  declaration  after  delivered  or  filed, 
the  defendant  may  imparl  to  the  next  term,  if  the  phii.- 
tif? do  not  pay  colli;  but  if  he  pay  coils,  which  ate  ac- 
cepted, the  defendant  cannot  imparl.  Alfo  if  ih«  plain- 
tiff declares  againft  the  defendant,  but  doth  not  proceed 
\\\  three  termt  aftfr,  the  defendant  may  imparl  to  the 
ii-.>:  ■  i-m.  r  I.:'!    !br.  35. 


If  the  writ  be  returnable  on  the  lall  day  of  term,  the 
defendant  is  of  courfc  entitled  to  an  Imparlance,  but 
muft  plead  in  four  day-%  of  the  next  term,  provided  a 
rule  be  given  either  in  a  town  or  country  caufe. 

On  a  declaration  delivered  of  M7/ir|r*  there  may  be  an 
Imparlance  to  Trinity  term,  if  the  d<:fendant  has  not 
pleaded  before;  for  it  is  the  CDurfc  of  the  court  to  give 
Imparlance  or  declaration  till  the  day  of  pleading.  If  a 
writ  be  returnable  in  one  term,  and  tl-;  declaration  i:i 
not  delivered  tiefore  the  cfToign-day  of  thcyreW  term, 
the  defendant  is  not  obliged  to  plend  in  die  fane  term, 
but  iscn  iticd  to  an  Imparlance.  Impey,  K,  B. 

jij  to  eatifti  of  Imparlance.  The  not  delivering  a  declara- 
tion in  time  is  fomctin»es  the  caufe  of  Imparlance  of 
courfc :  and  where  the  dcfcnd,int*s  cafe  requires  a 
fpccial  pica,  and  the  matter  which  is  to  be  pleaded  i» 
diHicult,  the  court  will,  upon  motion,  grant  the  defend- 
ant an  imparlance,  and  longer  time  to  put  in  his  pica,  than 
othcrwlfc  by  the  rules  of  the  court  be  oujht  to  have  :  if 
the  plaintift'  keeps  any  deed  or  other  thing  from  the 
defendant,  whereby  he  is  to  make  his  defence.  Imparlance 
may  be  granted  till  the  plaintiff  delivers  it  to  him,  or 
brings  it  into  court,  and  aconvcniciit  time  after  to  plead. 
Hil.  zi  Car.  t,  n.R. 

An  Imparlance  being  prayed  on  a  defendant's  appear- 
ing to  anftvcr  an  information,  it  was  faid,  Intparlanee  wai 
formerly  from  day  to  day,  but  now  from  one  term  19  ano- 
ther, in  criminal  proceedings ;  and  it  was  ruled  that  the 
defendant  fhould  have  the  fame  time  to  imparl  that  the 
procel's  \70uld  have  taken  up.  if  he  had  flood  out  till  the 
attachment  or  capiAt ;  for  when  he  comes  in  upon  that, 
he  muft  plead  injlanter.  I  Salk.  367  :  Mod,  Cafett  24.5. 
And  if  prccefs  had  been  conii.iucd,  he  might  have  been 
brought  in  the  fame  term  upon  an  attachment;  and  then 
there  could  be  00  Imparlance,  but  he  ought  to  plead  in- 
fmter.  1  Self.  Ah.  947. 

There  arc  many  caf-:«  wherein  Impar laneet  ^rc  not  al- 
lowed ;  no  Imparlance  is  granted  in  an  hvntnt  replegiando ; 
or  in  an  afiife,  unlcfti  on  good  caufe  fhewn :  nor  ftiall 
there  be  m  imparls  nee  \r\  an  a£lion  of  focctal  clan/urn 
frcg.-t ;  tliou^^i  it  is  allowed  in  general  adions  of  irsf- 
pali.  liil.  kr.  i:  3S^.W.  186.  Where  an  attorney, 
or  other  privileged  pcrfon  ol  the  court,  fues  another, 
the  defendant  cannot  imparl,  but  mull  plead  prci'cntly  ; 
if  the  plaintiff  fucs  out  a  I'pecial  original,  wherein  the 
caufe  of  action  is  exprcfled,  and  the  defendant  1^  taken 
on  a  fpectal  capias,  he  fliatt  not  have  Imfiarlanre,  but 
ihall  plead  as  foon  as  the  rules  arc  out.  2  Lii  35.  36. 
See  title  Pratltce, 

Of  PIfadtngs  afterwards.  A  plea  to  the  jurifdiclion 
may  not  be  pleaded  after  general //fl/dr/awf.  Raym.  34. 
Dilatory  pleas  alfo  cannot  be  pli-.ided  after  a  gciu-r.tl 
]  mparlancc. which  is  an  acUnoivlrdgm-.'ntof  the  proprii  ty 
of  the  ailioii.  3  Comm.  ^or  :  Tidd^s  Praci,  After  /ai- 
porlance,  the  defend.>iit  cannot  plead  in  ei&atmcjt/t;  U  he 
doth,  and  the  plaintift"  tenders  an  iffue,  whereupon  the 
dcfend.int  demurs,  and  the  plaintiff  joins  in  demurrer,* 
fuch  plea  i*  not  peremptory;  bccaufe  ihc  plainiirt  ought 
rK>t  to  have  joined  in  demurrer,  but  10  have  moved  the 
court,  that  the  defendant  might  be  compclh'd  to  plead 
in  chief.  eUlen  ^5.  Though  a  defendant  may  not  plead 
in  abatement  after  a  gcni-ral  imparfancc ;  yet.  If  it  ap- 
pear by  the  record  that  the  pbimiB'  h.ith.  brought  his 
action  before  he  had  any  caufe.  the  court  ex  officio  will 
C  2  abate 


ajatc  tlic  wx'.t.  i  Lev.  197.    S:c  thia  Diftionsry,  titles 

The  defendant  cannot  have  tytr  of  a  deed  in  a  common 
cafe,  after  Imparianec  and  a  tender  after  Impariaii^t  '\% 
cjughr.  z  Z^v.  \K)0  :  Luriv.  23S.  If  it  appcifs  upon 
the  record,  tbat  an  iK^ari.tna  wa»  djc,  and  denied,  it  is 
cricTi  but  then  fuch  cnor  niuH  appear  on  the  record. 
3  Saii.  i63.  It  has  been  held,  that  if  the  defendant 
ddth  not  appear  on  a  Mei  Jat^:,  the  pbiniiii'  ihall  not 
have  judgment  bv  dcfauh,  as  lie  may  on  Imf-sr!anct,  be> 
caufe  lh=  t/Us  t/atui  i»  not  fu  Ibong  agsinfl  him  as  an  //«• 
parU^  <\  and  therefore  the  plaintiti  muft  take  proccfj 
aj)aiiitl  the  defendant  for  no:  appearing  at  the  time. 
jiioer  79 :  2  istlj.  947. 

Altera  general  fpecUlImparlance,  the  defendant  may 
not  oily  plead  tn  abatement  of  the  writ,  bill,  or  count, 
but  alio  privilege.  1  Lfu.  ^4:  is  hlej.  529:  5  McJ. 
33;.  But  it  fecms  tbat  fuch  plea  muft  be  imiUcd  of  the 
term  the  declaraiion  i*  Sled.  Imfry,  K.  B. 

It  is  ordered  that  a  fpecial  Imparlance  fliall  not  be 
allowed  the  defendant,  without  the  leave  of  the  court 
iirli  obtained.  R.  E.  5  Jnn. 

U  the  writ  be  retumahle  inftre  the  laji  rttum  ef  any 
/rr;n,and  the  declaration  tiot  filed,  and  notice  given  four 
days  exclufive  before  the  end  of  foch  term,  the  defend* 
ant  is  enttckd  to.10  Imparlance.    R.  Trin.  21  Geo.  3. 

Where  a  defendant  is  arrelled  by  procefi  out  ofS.R. 
in  which  the  cai^lc  of  aiUon  is  fpecially  cxprelfcd ;  or  a 
copy  of  procefj  is  delivered,  and  the  plaintiff  hath  de- 
clared ;  the  defendant  (hall  not  have  liberty  of  im/ar- 
/.ici-/,  without  leave  firll  granted,  b-Jt  ftall  plead  within 
the  time  allowed  a  defendant  profccuced  by  original 
writ.  R.  fiii.  z  Cet..  z.  And  upon  all  proccU'es,  rcium- 
abte  the  firA  or  fccond  return  cf  .my  term,  the  decla- 
ration ihall  bcnic'ivercd  with  notice  to  plead  in  eight 
days  after  delivery,  where  the  defendant  lives  above 
twenty  miles  from  LsnJctit  (sV.  without  any  Imfarlanct  i 
and,  on  default  of  pleading,  the  plaintiff  miy  figo  judg- 
ment. R.7nn.^  isS  6  do.  2.  Sec  further  on  this  fub- 
jeil,  and  as  to  obtaining  time  to  plead,  this  Di^onary, 

IMi'ARSbNES,  parfon  Impcrftnit,  Vtrfi^na  in- 
*>iTfa-iata,  is  he  that  U  induced,  and  in  poffeffian  of  a 
benefice.  D,tr,fo!.  40.  r.um.  7J,  fays  a  Dean  and  Chap- 
ter are  parfons  Im^crfsnttt  of  a  bcnc&cc  appropriite 
uoto  them.  Conxti. 

IMPEACHMENT,  from  Lnt.  i^pettn.'i  The  ac- 
cufation  and  profccution  of  a  perfon  for  treafon,  or 
other  crimes  and  mifdemcant>rs.  Any  member  of  the 
lloarcof  Commons  may  not  only  impeach  any  one  of 
ihcir  own  body,  but  alto  any  Lurd  0)  parli.iment,  ^V. 
And  thereupon  cnicUi  arc  exhibited  on  behalf  of  the 
Commons,  and  managers  appointed  to  make  good  their 
chifgc  and  accui'atlon;  which  being  done  in  the  proper 
jadicatuie,  fciitcjice  is  paffed,  l^f.  And  it  obfervcd, 
chat  the  Time  evidence  ii  required  in  an  I'r.ptacbmfat 
io  parliament,  as  in  the  ordinary  courts  of  joUicc;  bu: 
not  in  bil's  of  attainder.  See  index  to  State  Tnalt, 
'vel.  6.  tit.  Evidmce. 

An  Impeachment  before  the  Lords  by  the  Commons 
of  Gnat  Britain,  in  parliament,  is  a  profecution  of 
known  and  cHablilltcd  law,  ard  hath  been  frequently  put 
in  pradice ;  bving  a  prefentmen:  to  the  rnoll  high  and 
fuprcfflc  court  of  criminal  juriUiitlioa,  by  the  moft  fo- 


lemn  grand  inqueft  of  the  whole  kingdom.  I  //<»/.  C. 
i;c.  vA  contaicner  cannot  however  be  impeached  bef.>rc 
the  Lordj  for  ."uiy  capital  offence,  bur  only  for  high  mit' 
dcmeanori:  Ret  Pari.  4  £4'.  3. )?.  2  6:  a  BraJ.  HijK 
190:  SrUcn  Jadic.  in  Pari.rh,  I. 

A  peer  may  be  impeached  for  any  crime.  The  arti- 
cles of  Imp-.-3<hinePC  .ire  a  hind  cf  bills  of  indtctmeac, 
found  hy  the  Huufc  of  Commons,  and  afterivards  tried 
by  the  Lords;  u ho  are  in  cafes  of  mifdcmcanori  confi- 
dercd  no:  only  .15  their  own  peers,  but  as  the  peers  of 
the  whole  nition.  I'hts  is  a  cu.iom  derived  to  us  from 
the  conltitution  of  the  ancient  Germjns;  who  in  their 
great  councils  fometimes  tried  capital  accufaiions  relat- 
ing to  the  public  :  "  Lufi  apad  ciscilium  accuj\ire  juejue 
•*      Atfcnmm  capilis  tn.tnJtre,^*   Tac.  de  mor.  Germ.  I  2. 

By  Uatute  iz  Sc  13  //'.  3.  c.  2.  it  is  enabled,  that  no 
pardon  under  the  Great  Seal  fhall  be pUadahU  to  an  /a-j- 
ftact/memt  by  the  Commons  in  parliament.  But  the 
Icing  may  pardon  after  conviction  on  an  Impeachment. 
4  Cor/im.  400,  and  fee  r^.  259—261  ;  and  this  Die- 
tionary,  title  ParJcn, 

On  the  Impeachment  of  Jrarrtt  Hafiingt  for  mal- 
conduifl  as  Gos'crnor-gencral  of  IndiOt  the  trial  of  which 
UAed,  by  adjournment,  for  fjvcn  years,  from  1787  to 
1794,  it  wa;  folcmnly  determined  that  an  Impeachment 
ii  not  abated,  or  put  an  end  to,  by  the  prorogation  ordif- 
Iblutton  of  parliament,  .^nd  a  iLiCutc  was  pafTed  to  pre- 
vent prorogation  or  diffolution  from  having  the  cfFeil  of 
putting  a  flop  to  the  previous  proceedings  in  the  Houfe 
of  Commons. 

IMPEACHMENT  op  WASTE,  Jmpttitii  *vajii, 
from  Fr.  enpe/sbemint,  \,  c.  impedimtn:urn.'\  Signiiiea 
a  rcdraint  from  committing  of  w.ttle  upon  lands  or  tene- 
ments ;  or  a  demand  of  recompence  for  wafic  done  by^ 
a  tenant  who  h^th  but  a  particular  eUate  in  the  land 
granted.  He  that  hath  a  leafe  to  bold  'u.'iii-cut  Iia- 
ptaeim/af  ef  tFa^lt,  h.i:h  by  that  fuch  an  intercft  given 
him  in  the  land,  l^c.  that  he  may  make  walle  with- 
out being  impeathed  for  it ;  that  is,  withnut  being 
ueAioned,  or  any  demand  of  recompence  for  the  'vaalle 
one.  \\Rep.%2.  b.  Sec  title 
IMI*ECHIARE,  \U.empe:h:r\  Ut.  irf:ptttr:,'\  To 
impeach,  to  accufc  and  profccute,  for  felony,  or  treafon, 
Spdman  and  Somr.rr  fay,  that  it  is  derived  from  the  Lat. 
imptirret  which  is  to  accufe,  or  /'« jm  t'octrt ;  from 
xvhcncc  impnitio  figniAes  aa  acev/atioHi  y'vt.fme  imptti* 
t:et:e  "ja^it  is  without  impeaching  or  accunng  him  of 
wafte.  bee  Impraibrntnt . 

IMPKDIATUS,  Exptditatui'y  impediati  canes.  Dogs 
/atved  and  difablcd  from  doing  nitfchicf  in  the  fareits, 
and  purlicu\  of  them.  Ct-xvel.  Sec  Expeditctt. 

IMI'EDIENS,  A  defendant,  or  dcforci.int.  Cowc/. 
IMPEDIMENTS  IK  LAW.  Peifons  under 
dimcBis  arc  ihofc  within  age,  under  coverture,  ucn  com- 
poi  ntn.'ii,  in  prifon,  bcj'ond  fca,  ti'r.  who,  by  a  faving 
in  fcvcral  laws,  have  time  to  claim  and  prcfecote  their 
right'-,  after  the  Impeditner.ti  removed,  in  cafe  of  fines 
levied,  ^V.  Sec  title  Limitation  ef  Jilicns- 

IMPERIALE,  A  fort  of  very  rinc  cloth.  Ccciy/. 
IMPESCATUS,  Impeached.  oraccufcd.Pfl.M8£.  I. 
IMPETITIO,  See  ante.  Inpca-Uirnt, 
IMPETRATION.  Impetraiio.]   An  obta  ning  any 
thing  by  rcqueft  and  prayer :  and  in  our  ftatutcs  it  is  a 
prc-obiaining  of  church  benefices  in  Ea^lwd  from  the 
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Ctmrt  of  Rome,  which  hclongcd  to  t!ic  gift  and  difpontion 
of  the  king,  anJ  other  Ijy-patrons  of  ihi*  realm;  ihc 
penalty  whereof  was  ihc*  fame  with  that  inflli)c(i  on  fira- 
$c\: Jtatuin  25  g.  ^.  ^,  6  :  38  £.  1.  JL  2.  e.  i. 

IMPIKRMKNr,  Impairing  or  prejutliting,  «*  to 
•*  the /OT/'/m/ie/Tf  ani- diminution  of  chcir  good  names.** 
Slat,  23  Nffj.  8.  c.  9. 

IMI'LliAD,  irom  Fr.  Plainer.]  To  fuc  or  profecute 
by  courfc  of  la^v. 

IMPLEMENTS,  from  Lat.  imfUs,  to  fill  up.] 
Things  ncccfiary  in  any  trade  or  myficry,  withoac  which 
the  work  cannot  be  pcrfonrifd  ;  alio  the  furniture  of  an 
houfe,  as  all  houihoM  guoU.s  I/n^lcn.T.tr,  S:c.  And  Im- 
plemgnti  of  fjcujhoU  are  tab!,.?,  prefTcs,  cupboards,  bed- 
llead^,  wainCcot,  and  the  like.  In  this  ferilc,  we  hnd 
this  word  often  in  gift*  and  conveyances  of  move- 
ables.   Term  I  tu  Liy. 

IMPLICATION,  A  ncce/Tary  inference  of  fomc- 
thing  not  directly  declared  ;  between  pariici  in  deeds, 
agreements,  i^c,  arihng  from  what  is  .idmitted  or 
cxprcffed.  When  the  law  givcth  any  thing  to  a  man, 
it  givcth, /w//fa//r  (or  rather /w////.//^)  whatfoever  is  ne- 
ccifary  for  the  enjoying  the  fame. 

It  is  a  genera!  rule,  that  where  an  cllatc  is  to  he 
raifed  by  Implication,  //  muji  it  a  ntceffary  arJ  inrv'uahk 
Implication,  and  luch  as  that  the  words  can  have  no  other 
coiillruction  whatfoever.  Ta'ib.  \, 

An  Implication  cannot  be  intended  by  deed,  imlefs 
there  arc  apt  words ;  but  otherwife  in  a  will.  Brvvinl.  153- 

.'\n  implied  intent  tnurt  not,  without  clear  exprcHion, 
alter  the  equitable  general  law.  1  Ckan.  Caf.  297. 

.An  eftate  by  Implication  was  never  thought  of  in  a 
deed,  nor  in  a  will  but  in  cafe  of  necefiity.  4  A/cd'.  1 56. 

No  Implication  ihall  be  allowed  againft  an  exprefs 
cRate  hmtteJ  hy  txprefs  '•juorJi.  \  Salk.  226. 

An  exprefs  eftate  for  life  cannot  be  enlarged  by  Im- 
plication, but  by  exprefs  words  it  may,  z  fVr«.  449. 

The  want  of  words  in  fome  cafes  may  be  helprd  by 
Intplicatkn ;  and  fo  one  word  or  thing,  or  one  eftate 
given,  (hall  be  implied  by  another.  There  is  an  Impli- 
caticn  in  wllh  and  dcvjics  of  lands,  whereby  ciliiei  are 
gained  ;  as  if  a  hufband  devifes  the  goods  in  his  houfe 
to  his  wife,  and  that  after  her  deceafe  his  fon  (hall  have 
them,  and  his  houfe;  though  the  houfe  be  not  devifed 
to  the  wife  by  exprefs  words,  yet  it  has  been  held,  that 
Ihe  hath  an  eilatc  for  life  in  it  by  Implicaticn,  becaule  no 
other  perfon  could  then  have  it,  the  fon  and  heir  being 
excluded,  who  was  to  have  nothing  till  after  her  de- 
ceafe.   I  f^intr.  223. 

Uftates  for  life,  and  cllates  tail,  may  be  raifed  by  Im- 
pUtatioH  in  wills  :  a  leftator  had  fhrct  ions,  the  eldcft  fon 
dyint;,  leaving  his  wife  with  child,  to  whom  the  lather 
deviled  an  annuity,  in  -vrntre  fa  rnrrf,  and  if  his  middle 
fon  died  before  he  had  any  iftoe  of  his  body,  remainder 
over,  lj}c.  And  it  was  refolved,  that  fuch  fon  had  an 
eflate-tail  by  Implication.  'Mcer  127.  It  is  faid  a  fec- 
fpnple  cllatc  Ihall  not  arife  by  Impltcittion  in  a  will ; 
though  there  is  a  perpetual  charge  impofed  by  the  de- 
vifor  on  the  devifee,  tfc.  Bri^i^m.  103.  Alfo  it  bath 
been  adjudged,  that  where  a  parlicular  eftate  is  devifed 
by  will  exprtfily,  a  contrary  intent  fhall  not  be  implid 
by  any  fubfc^jucni  cbufc.  See  title  H'iH. 

I/»plicaiicH  is  either  ntce£ary  or  peJJihUt  and  wherever 
an  eilate  is  Mtfrd  by  th.it  means  in  a  wilKit  muft  be  by  a 
ntcejiiij  I/rtpiicaiicn  i  for  ihcdcvifcc  muft  n€£e/jarilj  have 
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the  thing  devifed,  and  no  other  perfoti  can  have  it, 

1  Salk.  236  :  a  Htlj  M-r.  494. 

No  Implicauin  (hall  be  allowed  ngainll  an  txprtfi  ejlatft 
limited  by  txprtfi  ivcrdi,  to  drown  the  tame.  Sali.  266. 
There  arc  an^tunt  and  avtnantt,  implitd  by  law,  tn 
dredi  and  grants:  and  Impiuati^n  vnW  fometimcs  help 
law  proceedmgs,  and  fupply  defers.  Sec  titles  Imtnd' 
tncnt\  Vft  \  Oe(ii\  Civcnci'if,  Ej'fate\  Limitnttvn,  Scc, 

IMPORTATION,  Importatio.]  The  bringing  goods 
and  merchandize  Into  this  kingdom  from  other  nations. 
See  thii  Dictionary,  title  Kavgation  AJh. 

JMPQSSIBILI  IT.  A  thing  which  is  imp-iffihU  in 
law,  is  all  one  with  a  thing  impo£shU  in  nature  :  and  if 
any  thing  in  a  bond  or  deed  is  impc/JjUt  to  be  done* 
fuch  deed,  iSc.  is  void.  Yet  where  the  condition  of  a 
bond  becomes  impcjJihU  by  the  aft  of  (5od,  in  fuch  cafc, 
it  is  held  the  obligor  ought  to  do  all  in  his  power  towards 
a  performance  :  as  when  a  man  is  bound  to  enfeoff  the 
obligee  and  his  heirs,  and  the  obligee  dies,  the  obligor 
muft  enfeoff  his  heir.  2  Ca.  Rtp,  74.  S;c  titles  iJeW; 
CcKi/triou;  Deed. 

IMPOST,  from  Lat. /m/ojfs.]  The  tax  received  by 
the  prince,  for  fuch  merchandizes  as  arc  hreagbt  into  my 
haven  wiihin  his  dominions,  from  foreign  nations.  It 
may  in  fome  fort  be  diftlnguifhed  from  eujhmft  bccaufc 
eujicmi  are  rather  that  profit  the  prince  maketh  of 
wares  /hippeJ  out ;  yet  they  arc  frequently  confounded. 
Ct^el.  Sec  this  DiAionary,  tills  Ci.Jioms  en  Mtr- 
ckoRdizt, 

LMPOSTORS,  Kchiicus.  Thofc  who  falfcly  pre- 
tend an  extraord^riiry  commilTion  from  heaven;  or  ter- 
rify and  ab'jfe  the  people  with  falfe  denunciations  of 
judgrnents.  They  are  punifhable  by  the  Temporal 
Courts  with  fine,  imprifonmcnt,  and  infamous  corporal 
puniOiment.  1  Hauuk.  P.C.  t.  5. 

IMPOTENCY,  Is  a  canonical  difabllity  to  avoid 
marriage  in  the  Spiritual  Cou-t.  The  marrLigc  is  not 
void  ah  nwtii),  but  \*oidabIc  only  by  fenicncc  of  fcpara- 
tion,  but  to  be  aflually  made  during  the  life  of  the 
parties.  Sec  title  Marriage. 

!m  POTENCY,  Pruptrty  by  rta/on  cf.  A  qualified  pro- 
perty may  fubfift  with  relation  to  animals  fer^  nature, 
raticne  impctcnti^t,  on  account  of  their  o-An  inability. 
As  when  hawks,  herons,  or  other  birds  build  in  my 
trees,  or  conies  or  other  creatures  make  their  neils  or 
burrows  in  my  land,  and  have  young  ones  there;  I 
have  a  qualified  property  in  ihofe  young  ones,  till  fuch 
time  as  they  can  fly  or  run  away,  and  then  my  property 
expire'.  Carta  dt ferrJlA  ;  (9  Hrn.  3.  r.  1 3  ;)  but  till  then 
it  is  in  fome  cafes  trefpafs,  and  in  others  felony,  for  % 
ftrangertotakc  thcm.iway.  jRrp.ij:  La»tb,  Einit.zy^i 

2  Ct^m.  594.    See  title  Came. 

IMI'RLSSING  SEAMl.N,  The  pr^wer  of  impref- 
fing  men  for  the  fca  f:r*ice  by  the  kir.g's  commifTion, 
has  been  a  matter  of  fume  difpuie*  and  fubmitted  t« 
with  grea:  rcluflancc ;  though  it  hath  i-ery  c/early  antl 
learnedly  been  flicwn  by  Sir  Muhacl  FcjUr,  that  the 
pra<tUce  of  impreffing,  and  granting  powers  to  the  Ad- 
miralty for  that  purpofe,  i»  of  very  ancient  date,  and 
hath  been  timjltmly  untw^td^  by  a  regular  fcrics  of  pre- 
cedents, tolucprcfcnttime  :  whence  he  concludes  it  to  be 
par:  of  the  common  law.  Thcdifiiculty  arifcs  from  hence, 
that  no  ftaiutc  has  cxptefsly  declared  this  power  to  be 
in  the  crown,  though  many  of  them  very  ftrongly  imply 
it.   The  ftatuic  2  RU,  2.  t.  \,  fpeaks  of  mariners  bemg 
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arrtffied  and  retained  for  the  Uing'*  fervici,  as  of  a  thing 
vt  cU  knou  n,  ani  prafhlVd  without  difpulc  ;  and  provides 
a  remedy  ag.-iir.ll  their  running  away,  liy  Jlctute  2  £^  3 
Vb.  is  :\L  c.  16,  if  any  waterman,  who  ul'es  the  river 
Tbima^  (hall  hide  him(elf  during  the  execution  of  any 
conimiflian  of  prelHng  for  the  king's  fcrvicc,  he  is  liable 
10  heavy  pcnahies.  By  jfmuu  5  Bhz..  t.  5,  no  filhcr- 
man  OiaU  be  taken  by  the  qocen't  commiifion  10  fervc 
as  a  mariner;  but  the  comtniflion  (hall  be  tirH  brought 
10  t.vo  jullicci  of  the  pcacr,  inhabiting  near  the  fca  ccaft 
wh-rr  the  mariners  aic  to  be  tjkcn,  to  the  intent*  that 
the  jullices  miv  choofc  out,  and  return  fuch  a  number 
of  ablc-bodird  men  as  in  the  commiirion  arc  contained, 
to  f;:rvc  her  inaj<.lly.    And,  by  others,      13  %  If.  3. 

zi  ;  zAirn.c.  6:  4  1?  5  r.  19:   13  2. 

f'   17.  cfpccia)  protctlions  are  allowed  to  fca- 

mcn  in  particular  circumfUnces,  to  prevent  them  from 
b;ing  impriflcJ.  AH  which  du  moil  evidently  imply 
a  poArr  of  inipreCtng  to  rcHJe  fomcwherc  ;  and,  if 
any  where,  it  mutl  from  the  fpirit  of  our  coniUtutton, 
a>  well  as  from  the  frequent  mention  of  the  king's 
commiffion,  rcfide  in  the  crown  alone.  1  Coatm.  419: 
C«ar*.  245  :  Fffjf.  t^\.. 

The  legality  of  prcfiing  is  fo  fully  cHablifhed.  that  it 
will  not  now  admit  of  a  doubt  in  any  court  of  julticc. 
In  the  cafe  of  Titf  King  v.  Tulht  Lord  MuKifiiU  faid, 
*'  The  po*er  of  prciBng  ii  founded  upon  immemorial 
rfage  allowed  for  ages.  If  not,  it  can  hav-u  no  ground 
to  Aand  upon;  nor  can  it  be  %-indicated  or  jallincd  by 
any  reifon  but  the  fdfciy  of  the  Sute.  The  practice 
is  deduced  from  that  trite  maxim  of  the  conllitutional 
law  of  £.T?/tfW,  That  private  mifchicf  had  better  be 
fjbmittcd  to,  than  public  detriment  and  inconveni< 
cncc  (hculd  enfue.  Though  it  be  a  legal  power,  it 
may,  like  many  others,  be  abufcd  in  the  exercifc  of 
it."  Ctwp.  ^17,  In  that  cafe  the  defendant  was 
brought  up  by  bahtat  ccrpui,  upon  the  ground  that  he 
W.1S  entitled  to  an  exemption;  but  the  court  held,  that 
the  exemption  was  not  made  out.  and  he  was  re- 
r      '   !  :u  the  fliip  from  whence  he  had  been  brought. 

■lie.  jr.  Sec  alfo  5  Trrm  Rep.  276  ;  and  further 
^iiary,  ti:lcs  Mmimrt  \  Seaauti  Murder. 

.....  iti  ST  MONEY,  from  In,  and  Fr.  prcjl,  fa- 
ratMj  ]  Money  paid  on  inliiling  foldicrs. 

IMrKETIABlLIS,  Invaluable;  in  which  feofe  it  is 
of;cn  mi.*nt;oned  in  jW/i/.  Parii. 

IMrRlVlhKY,  Fr.  A  print,  or  imprcffion  ;  the  art 
of  printing,  and  a  printing- houfe,  are  called  Ii/tfrimary, 
in  fomc  ftatutcs. 

IMPKISII,  Thofe  who  fide  with,  or  take  the  part  of 
another.eitherinhijdcfcnce.oroihcrfctifc.  Mat. Par.  127. 

IMPRISONMENT,  'mprift.vamtnt<im.\ The  rellraint 
ofa  man's  liberty  under  the  cuHody  of  another;  and 
extends  not  onLy  to  a  gaol,  but  to  a  houfe.  Hocks,  or 
where  a  man  i>  held  in  the  Hrect,  \^c.  for  in  all  thefe 
cafes  the  party  fo  refltaiucd  faid  ti)  be  a  prifoncr,  fo 
lonj»  as  he  hath  not  his  liberty  freely  to  go  about  his 
buljnefs,  as  at  other  times.  Co.  Lit.  2;^. 

None  lhallbe  imprifoned  h  ■  '  -  r.t  ef 

hi  pt<ri,  or  Ifj  tht  Uiv  cf  tbs  .     7  ; 

^o:.  zt  Ed,  3.  fiat.  j.  r.  4.  .      -  ill  be 

according  to  law,  or  the  cuUom  of  i^/^/ijWi  or  by  pro- 
cef^  and  coutfe  of  Inw.  z  Injl.  46,  ;o,  282.  Acd 
»u  perfon  is  to  be  imprifuncd,  biit  Sa  the  law  direds. 


either  by  command  and  order  of  a  court  of  record,  or 
by  lawful  warrant,  or  the  king's  writ;  by  which  one 
may  be  lawfully  detained  to  anfwer  the  Law.  2  InJl, 
46  :  3  S»jl.  209. 

At  common  law,  a  man  could  not  be  imprifoned  In 
any  cafe,  unlefs  he  were  guilty  of  fomeforccor  violence  ; 
for  which  his  body  was  fubje^  to  Impnfonment,  as  one 
of  the  higheA  executions  of  the  law;  but  Imprifonment 
ij  inBifled  by  llatutc  in  many  cafrs.  3  Rtp,  11.  When- 
ever the  common  law,  or  any  iLttute,  gives  power  to 
imprifon,  there  it  is  lawful  and  jutbliablct  but  he  who 
doih  it  in  purfuance  of  a  Aatute,  inutl  be  fare  exa^lly  to 
follow  the  iUtute  in  the  order  and  manner  of  doing 
thereof.  D\tr  to^:  13  £  I.  Sec  further  on  this  fub- 
and  cunncded  therewith,  this  Dictionary, titles  Ar- 
rtj}  ;  Bail ;  Capiat ;  Cemmitmenf  ;  CcnjiatU ;  Fal/t  Impri- 
f^nmnit  \  iinhtai  Ccrput, 

IMPROPRIATION.  Sec  title  Appropriation, 

IMPROVEMENT.  Sec Appr^vancm, 

JMPRUIARE.  To  improve  land. 

IMPRUIAMENTUM,  The  improving  of  lands. 
CariuUr.  AHat.  Cia/}ra.  MS,  pag.  50.  Or  rather  the 
imprevemrrt  itfclf,  when  made. 

IN  .-VUTEK  DROIT.  In  another's  right ;  as  where 
executors  or  adminiUrators  fuc  for  a  debt  or  duty,  ^c, 
in  right  of  the  teflator  or  intellate. 

INOLAURA,  Profit  or  product  of  ground.  Conceit. 

IMBORII  AND  OUTBORH.  Saxon.  See  Camdtn*t 
Bri:an.  in  Ottatiinii,  ivhcre  he  fays,  fpeaking  of  Edelin^- 
ham,  the  barony  of  Poind  carl  of  Dun&arr,  which  alio 
I  was  Intorcv  and  Okderc  w  between  England  and  ScBt~ 
lanJt  M  we  read  in  the  bocks  of  Jn^ui^npTii,  that  is,  (as 
he  believes,)  he  was  to  allow,  and  to  obfcrve  in  tliis  part 
the  ingrcfs  and  egrefi  of  thofe  w-ho  travelled  to  and  fro 
between  both  realms ;  for  Fnghjhnun  in  ancient  time 
called  in  their  language  an  tntry  and  ftretsurt  or  gate- 
houfe.  inborow.  C»wtl. 

JNCASTELLARE,  To  reduce  a  thing  to  ferve  in- 
flead  of  a  calllc  ;  and  it  is  often  applied  to  churches.— 
poji  muntm  patrts  utlcfiam  incartcllatam  retinebat. 
Gtrvaj'  Doroh.  anva  1 144 

IN  CASU  CONSIMJLI.    See Cafi  cM/miU. 
IN  CASU  PROVISO.    Sec  Ca/u prwiji. 
INCAUSTUM,  or  ENCAUSTUM,  Ink.  F/eta, 

.  Ii6.  2.  f.  27.  par. 

INCENDIARIES.  Burning  of  loufes  nialicioufly, 
to  extort  fums  of  money  from  thole  whom  the  m.ilclac- 
tors  fhou!d  fparcwas  made  trcafon  the  fu  ll  year  of  king 
//.  VI.  \Hale*sH,ii.  P.C.  2;o.  The  like  offences  of 
firing  boufes  and  fendina  letters  demanding^  money  of 
pcrfons,  i^c.  is  made  felony,  by  5/**.'.  9  Cm.  i.  c.  22. 
See  titles  Arfcn%  Black  A^\  Burnxng. 

INCEPTION.  The  fame  perfon  is  patron  and  in- 
cumbent, and  he  devtfes  the  next  avoidance  ;  it  was  ob- 
jcAcd,  that  by  his  death  the  church  is  voiJ,  and  then  the 
preieniation  it  a  thofi  tn  aSiitrn,  and  not  grantable.nnd  the 
devife  takes  not  rticil  till  after  the  dc-rh  of  dcvifor,  and 
therclbrc  void  ;  but  held  a  good  devife,  becaufc  it  ha$ 
Imeption  in  his  life.  /fo/.  R^p.  214:  5  Bulji.  4.2. 

Eeafc  to  A.  for  life,  remainder  to  the  right  heir  cf  A.\ 
this  is  a  good  remainder  to  veil  upor:  the  dciih  of  A,  for 
the  Inception  in  his  life.  R»L  Rtp,  315:  7/^4. 

Infiitution  give*  Inception  to  a  lay-fee,  fo  that  if  a 
caveat  be  catci^ed  after  10  prevent  induiUon,  a.  pro. 

hibition 


INCE 


INCU 


h'tbiiion  thiW  be  grantcJ.  x  RoH.  294.  FnhititieH  (M)> 
//.  1+. 

i  NCERTAI  N'TY.    Sec  title  Certainty. 

INCKoT.  In  the  year  16^0,  when  the  ruling 
po«cr>  found  tt  for  their  intcrefl  to  put  on  the  femblancc 
of  a  very  extraordinary  llrifU.cls  and  purity  of  morals, 
\i\cc\\  And  ivifful  adultery  wcremaJe  capital  criinct.  But 
at  (he  Rcltoratioii,  when  men,  from  «n  abhorrence  of  the 
hypocri(y  ol  ino  lite  times,  fell  into  a  contrary  extreme, 
Ot  liccntioulacfs,  it  was  not  thought  proper  to  renew  a 
law  ot  luch  unfalliiontbtc  rigour.  And  thefe  olTcnces 
have  been  ever  fincc  left  to  the  feeble  coercion  of  the 
Spiritual  Court,  according  to  the  rules  of  (he  Canon  law. 
4  Ctmm  64.     Sec  title  Ltwa'itejs. 

JNCHANTMENT,    Sec  title  ConjjraiioH 

INCHANl'liR,   ineani/iior.]     He  who  by  eharmi 
cotijurrs  chc  devil ;  and  they  were  antiently  called  car- 
ntiau,  by  reafon  in  thofc  days  their  tbarms  were  in 
3  V/-  4*- 

INCriANTRESS,  incaa/ntrix.]  A  woman  whoufcs 
charms  and  incanuiiont.    See  Coajuration. 

INCHARTARE,  To  give,  or  grant  and  affurc  any 
thing  by  an  inilrument  in  writing.  Matt.  PacJt. 

INCH  OP  CANDLE.  Is  the  manner  of  felling 
poods  by  merchants  ;  wliich  is  done  thus  ;  Firll,  Notice 
J5  to  be  given  upon  the  Exciran^e,  or  other  public  place, 
of  the  time  of  laic  ;  and,  in  the  mean  time,  the  good)  to 
be  Told  or  divided  into  lots,  printed  papers  of  which,  »nd 
the  conditions  of  fale,  are  alfo  fnrttiwith  publifhed  ;  and 
when  the  goods  arircxpofed  to  fale,  a  fmall  piece  of  wax. 
candle  about  an  inch  long,  is  burning,  and  the  I.ifl  bid- 
der when  the  cample  goes  out,  is  entitled  to  the  lui  or  par- 
cel fo  expokd.  If  any  difFercocc  happi-ns  in  adjuring 
to  whom  a  lot  belongs,  where  fcvcrat  bid  together,  the 
lot  is  to  be  put  up  again  ;  and  the  lad  bidder  is  bound  to 
(land  to  the  bargain,  and  take  the  lot,  whether  good  or 
bad.  In  thcfc  cafes,  the  goods  arc  fet  up-itfuch  a  price  ; 
And  none  (Itall  bid  Icfi  than  a  certain  fum,  more  than 
another  h;ith  before,  i^t.  Merch.  Oiri.  lice  title  Auilica. 

INClDiiN  r,  incident.^  A  thing  necefftrily  depend- 
ing upon,  appertaining  to,  or  following  anotlier  that  is 
inorc  worthy  or  principal.  Acoutt-baron  it  infcparably 
incident  to  a  manor ;  and  a  court  of  piepowder  to  a  fair  : 
thcfc  are  fo  inherent  to  their  principals,  tliat  by  the  grant 
of  one,  the  other  is  granted  ;  and  they  cannot  be  extinct 
by  rclcafe,  or  fared  by  exception,  but  in  ipccial  cafes. 
Kiuh.  36 :  Ca.  Lit,  151. 

Rent  is  incident  to  a  reverfion  ;  timber  trees  are  inti- 
dent  to  the  freehold,  and  alfo  deeds  and  charters,  and  a 
way  to  landi ;  fealty  is  incident  to  tenures ;  diitrefs  to 
rent  and  amercement?,  d^r.  Co >  Lit.  ip.  Tenant  f,ir 
life  or  years  hath,  incident  to  his  e:late,  tUo^ers  of  wood. 
Co.  Lit.  41.  And  there  arc  cert.iin  incidrnta  locUntcs- 
tail ;  as  to  he  difpuniihable  of  wailc,  to  fuBcr  a  reccvory, 
tsV.  Co.  Lit.  224.  loRffi.  38,  39-  Incidents  are  need- 
ful to  the  well-being  of  that  to  which  they  are  incident ; 
and  the  law  is  tcr.dcr  of  them.  Hoh.^g,  40. 

Jf  a  man,  either  by  gtant  or  prelcrintioo,  has  a  right 
to  a  wreck  thrown  on  another's  land,  of  confequcnce  he 
has  a  right  to  a  wav  over  the  fame  land  to  take  it ;  and 
the  very  pcHlrHion  of  the  wreck  is  in  him  before  feifure. 
£  Mai.  149.    St  e  14  yin.Akr^  title  huidentt. 

INCLAUDARE,  To  fetter  1  borfc.  Mena/lieen, 
a  /0<Dt.  /.  598. 


INCI.AUSA,  A  home  cIoTc,  or  indofure  near  the 

houfe.   Paroth.  jfniiquit.  fag.  3 1 . 

INCLO^UkE.S,  Throwing  down  Inclofures  is  an 
offence  puniOi.ible  by  our  aniienc  laws  and  lUtutcs. 
fiat  13  \.  fiat.  I.  f  46.  But  if  the  lord  of  a  manor 
inclofc:  part  of  the  ^aflc  or  comxon,  and  doth  not  leave 
t'ufficicnt  tor  the  commoners  they  may  break  down  fuch 
Inclolure,  or  have  writ  of  aflizc.  Stat.  ^  iS'  ^  EJ  6.  r.  3. 
Large  waftes  or  commons  in  the  H^t/hRtiliKi  the 
county  of  Tork,  witn  the  conf.nt  q\  the  lordi  ot  manors, 
isie.  may  be  inclofcd,  a  fixcn  part  whereof  lhall  be  for  the 
benefit  of  poor  clergymen,  whofe  livings  are  under 
40/.  a-ycar,  to  be  lettird  in  trullees,  who  may  grant 
icafe>  (or  twcnty-onc  ycir»,  f^'f.  Stat  12  jlxt.  t.  4. 

DcAroying  tnem  in  the  night,  (o  be  made  gCKtd  by  the 
nei^libouring  townit,  fiait.  13  EJ.  f.  Jlat.  1.  f.  46; 
3  4  EJ.  b.  e.  3.  Throwing  down  Inclofures  in  the 
night,  10  be  puniflicd  with  ircbic  damages,  Jiati.  3^4 
fi/.  6.  r.  3./ 4  :  22  25  Cor.  2.  f.  7.  Taking  away 
gates,  pales,  poiU.  lUlcs  or  hedge  woud,  or  deftroying 
tJicm.  how  punifhed,  c^r.  Sec  fiats.  4)  El'X.  c,  7  . 
tc  Car.  2.  e.  2  :  9  CV0.  3.  r.  29.  See  titles  Cemmeni 
ff'ajlfs 

INCOMPATIBILITY,  inetKpatihiUtai  hrnffcivrvm.  ] 
Is  ivhen  benefices  cannot  Hand  one  with  another,  if  they 
be  with  cure,  and  of  fuch  a  value  in  the  King's  books. 
H'h!tU<k*t  RtaJ.  p.  4,    Sec  title  Ad'v^afin. 

iNCONl  lNENcy.  Sec  titles  Muliery  i  Fffrnica- 
tion  ;  Ltvudntji  \  Raft.  SfC. 

INCOPULI'l  US,  A  proflor,  or  vicar,  iiy.  //«.  i, 

INCORPORATION,  po.vcrof.  See  title  C*r;«™f;fn. 

INCORPOREAL  HEREOlTAMEN  TS.  Sec  title 

Htrt.it'timcnu. 

INCREMENTUM.  Incrcafc  or  improvement;  to 
which  was  oppofed  decrtmtHtum  cr  abatement.  Parotb, 
Antifi  164.  It  is  ufed  in  charters  fur  a  parcel  of  ground 
inclufed  out  of  a  common,  or  improved. 

INCROACHMENT,  ?x.  occrajmnt,  a  grafping.] 
An  unlawful  g-tining  upon  the  ri  '.ht  or  pofTcffutn  ol'  ano- 
ther man.  As  where  a  man  fris  ht>  hedge  or  w.ill  too 
far  into  the  ground  of  his  neighbour,  that  lies  next  10 
him,  he  it  faid  to  make  Incroachment  upon  him  ;  and  a 
rent  is  faid  to  be  incroached,  when  the  lord  by  dirtref* 
or  otherwife.  compels  his  tenant  to  psy  more  than  he 
owes;  and  fo  ol  ferviccs,  \£<.  9  Rtf.  33,  And  lome- 
times  this  word  is  appJied  to  powci  ;  lor  the  Sfencert, 
father  find  Ton,  it  i»  laid,  incruachtd  unto  them  rvjal 
psvaer  and  authority,  anns  1  Ed.  3.  And  the  admirals 
and  t!!cir  deputies  are  faid  \u Jiaitte  R.  i.  r.  3,  to 
have  ir.croached  to  ihemfelves  diier»  junldidlio^^,  c. 

INCUMBENT,  (lom  Lat.  iK(nm6o,  to  mird  dili- 
gently.} A  cleik  rcfideni  on  hi*  benefice  with  cure; 
and  is  fo  called,  hrca^ifc  he  does  or  ought  to  bei  d  all  his 
lludy  to  the  difchargeof  the  cure  of  ihc  church  to  which 
he  belongs.  Co.  Lit.  119.  Where  an  Incumhcr.t  is  pot 
out  without  due  ptoccfs,  he  fhati  b:  at  Iar;;c  to  fue  for 
his  remedy  at  wh.it  time  he  plcifrtb,  fiV.  Statute  4 
/irvj.  4.  e.  22.    Sec  uHeS  AdvfM/6M  ;  Cbunb. 

INCUMBRANCE.  Sec  titles  Ktortgegei  Purehafti 
and  14  yi>t.  Air.  tit  Inn  mhrame. 

INCURRAMENI  UM.  The  incurring  or  being 
fubjcCt  to  a  penalty,  fine  or  amercement:  fo  ineurri 
alimt  is  to  be  liable  to  another*!  legal  cenfme  or  puifiih- 
ment.  Wifim.  <.  37. 

INDEBU 


IND 


INDICTMENT. 


INDEBITATUS  ASSUMPSIT.  See  uilc >^flr///.  | 
INDECIMABLE,  l,.clccw-Mii,]  Th.n  is  not  hth- 
ehltt  or  bv  law  ougiit  not  to  pay  tithe,  zbij}.  450. 

INDEl-EASIBLil.  or  INDE FEISUlLli ,  That  can- 
not be  defeated  or  made  void ;  ai  a  good  and  indefeafibU 
tjlatt^  CSV. 

INDEFEASIBLE  RIGHT  to  the  THRONE. 
Sec  title  King. 

INDEFENSUS,  One  that  is  impleaded,  and  re- 
fuCeth  10  make  anfwer.    hhch.  50     3.  Ro:.  4. 

INDEMNITY,  On  the  appmpriatton  of  a  clmrch 
to  any  college,  l^c.  when  the  archdeacon  lofcs  for  ever 
his  in.-iu^lion-money,  tlic  rccompence  he  rt'ccives  yearly 
out  of  the  charcb  fo  appropriate,  as  \  or  2/.  more  or 
lefs,  as  a  penfion  agreed  at  thctinu  nt  ''v-  i-v  ''  rri  irinp, 
15  called  Indtmnhy.  MS.  in  Bilil.  (  "f 
Indemnity  arc  palTcd  every  feflion  oi  , 
licfofthotc  who  have negleiled  to  tal<-  \  \  ., .  iiiis, 
l^c.  required  to  qu^ilify  them  for  their  rcfpe;tive  othces. 

INDti".NTURE,  indent :iva,'\  Is  a  writing  containing  , 
fome  coniracV,  a;^rciL*ntcnt,  nr  conveyance  between  two  or  j 
more  perfons,  being  indented  iti  the  top  anfwtrablc  to 
another  part,  which  haili  the  fame  conte-us.  Cc.  Lit.  229. 
A  deed  of  bargain  and  falc  of  freehold  lands,  \^c.  mull 
be  by  Indenture,  Inrolled,  t^c.  Siai.  2j  He/i.S.  c.  l6. 
Words  in  Indentures,  though  of  one  patty  only,  are  bind- 
ing to  both  parties.  Cro  £/(S.202,  657.  See  thisDi"fl. 
titles  Cciivtyitna  ;  Dii-.l. 

INDIA  COMPANV.    Sec  EafI  Lrdt a  Company. 
INDIA  GOODS.    See  this  Dift.  titles  t'ajt  hJia 
Company ;  h  a  vi^alion  jli'h. 

INDICAVI'i'.  A  writ  of  prohibition  that  lies  for  a 
Patron  of  a  churchy  whofc  clerk  is  fucd  in  the  Spiritual 
Court  by  another  clerk  for  ti/hei,  which  amount  to  a 
fourth  part  of  the  profits  of  the  advowfon;  when  the  fuit 
belongstotheKing's  courts, by  the  Siatuie}tlf''(Jim.  2.  f .  5:  I 
13  £.  i.y?.4.  The  patron  of  the  defendant  is  allo.vcd 
this  writ,  a.  he  is  like  to  be  prejudiced  in  his  church  and 
advowfon,  if  the  plaintiff  recovers  in  the  Spiritual  Court.  ! 
Re^.  Orig.  3  5  :  OU.  Nat.  Sr.  31. 

This  writ  may  be  alCo  purchafed  by  the  parfon  fucd ; 
and  is  direfted  as  well  umo  the  judge  of  the  court,  as  I 
unto  the  party  plaintiff",  that  they  do  not  proceed,  is'c.  I 
But  it  is  not  to  be  had  before  the  defendant  is  libelled 
againft  in  the  Spiritual  Court,  the  copy  t:f  which  libel  I 
ougSt  to  be  produced  in  Chancery,  btiorc  ihclitdica-vit  is 
granted:  and  this  writ  mufl  be  brought  before  judgment  j 
given  in  the  Spiritual  Court;  for  after  judgment  there,  ] 
the  hidicavit  is  void.  -  AViv  Nat.  Br.  66,  101  :  fee 
Stat-  34£.  I- /?•  1-  Thewrttof  Indictivii  doth  not  lie  of  a 
lefs  pai  t  of  the  tithes,  t5V.  than  a  fourth  part  of  the 
church;  if  they  arc  not  fo  much,  this  being  furmifcd  by 
the  other  party,  a  con/ultatian  (hall  be  had.  Jhid.  The 
patron  of  the  clerk,  who  is  prohibited  by  tlic  IttMcavit,  may 
have  his  writ  of  right  of  the  advc'wjln  of  di/mest  ISc.  The 
Ecclcfjafiical  Court  may  hold  pica  of  tithes  not  amount- 
ing to  the  fourth  of  the,  clv.;::h.  (",•  ,/,',,/"'  j^ij'iis, 
IxEd.  I.      4.  See  furih- 
INDICO,  or  INDIC.c  ' 

INDICTED,  JmUctai:.>.\  W  ..u.  .ifv  ...i-.e  a  :ucufcd 
by  bill  preferred  to  jurors  at  the  king's  fuit,  for  fome  of- 
fence, either  criminal  or  penal,  he  is  faid  to  be  iodised 
tlicreof.  C&-zvil. 

INDICTIO,  The  fame  with  Indiftraent.  NettKun- 


^uam  fn.'/M  fnmt  accu/ationes  de  fartjiat      iodlitiones  -vu/" 
pariter/c  apprllflC^.  Du  Frelne. 

INDlC'i  lON,  Indiaio;  a&  iHt/icendo.]  The  fpace  of 
fifteen  years,  by  which  computation  charters  and  public 
writings  were  djted  zx.Rome\  likcwil'e  aniienrly  in  £«^- 
/W,  which  we  find  not  only  in  the  charters  of  King 
Edgar,  but  of  King  Hen.  HI.  And  by  this  account  of 
time,  which  began  at  the  difmiflion  of  the  Nictr.e  Coun- 
cil, every  year  lUII  increafed  one  lill  it  came  \o  fftttnx 
and  thtii  returned  again,  mzWivyg  firjl ^  fecoiid  Indi^timt 
i^c.  dat.  apud  Chippenham,  18  die  Aprilis,  indiaione 
nona,  atim  Dom.  1266. 

INDICTMENT. 
Indictamektum,  from  the  Fr.  endilrr/i.e.  indicart, 
to  (hew.]  A  bill  or  declaration  of  complaint  drawn  up  in 
form  of  law,  exhibited  for  fome  offence  criminal  or  penal, 
and  preferred  to  a  grand  jury;  upon  wliofeoath  it  is  found 
to  be  true,  before  a  judge,  or  others,  having  power  to" 
puniih  or  certify  the  oftence.    Ttrms  de  Ley, 

I .  Of  the  Nature  cf  an  IndtBtnent ;  hmv  found,  pre* 

fttitedy  and profeattcd 

II.  Of  the  Locality  of  an  IndiSmcnt, 

III.  Of  Certainty,  and  the  other  Requifites  in  an  IndiSl' 

mint ;  and  <f  Error  i,  and  Amendmeatj  thereof, 
iV.  For  luhat  Ojenees  Irtdiciment  iviU  lie. 
I.  LAMOARDfays,  An  Indiftment  is  an  accufation,  at 
the  fuit  of  the  King,  by  the  oaths  of  twelve  men  of  the 
fame  county  wherein  the  offence  was  committed,  re- 
turned to  inquire  of  all  offences  in  general  in  the  county, 
determinable  by  the  court  into  which  they  are  returned, 
and  their  findipg  a  bill  brought  before  them  to  be  true: 
but  when  fuch  accufation  is  found  by  a  grand  jury,  with- 
out  any  bill  brought  before  them,  and  afterwards  re- 
duced to  a  foimed  iv.ditimentt  it  is  called  A  Prejeniment  ^ 
and  when  it  is  found  by  jurors  returned  to  inquire  of  that 
particular  offence  only,  which  is  indifted,  it  is  properly 
called  An  Injuiftion.  LamB.  lih.  \  (""/■■  JJ- 

By  Poulton,  ^.n  Indulment  it  an  inquifuion  taken  and 
made  hy  tii.-el've men,  at  \)\cleajl,  thereunto  fworn,  where- 
by they  find  and  prefcnt,  that  fujh  a  prrfon,  of  fuch  a 
place,  in  fuch  a  ccuntyj  and  of  fuch  a  degree,  hath  com- 
mitted fuch  a  irtafon,  fektiy,  trefpafs,  or  other  cffencc, 
againll  the  peace  of  the  King,  iiis  crown  and  dignitv. 
Pult.  169.  An  Indicimentj  according  to  Lord  Chief 
Juftice  Hak,  is  only  a  plain,  brief,  and  certain  nsrrative 
of  an  offence,  committed  by  any  perfon,  and  of  thofe 
ncccffary  circumftances,  that  concur,  to  afccrtain  the  fail 
and  its  nature,  z  Hale's  Htjl.  P.  C.  i63,  169. 

An  Indiftmcnt  fecms  to  be  thus  ihortly  well  defined: 
"  A  written  accufation,  of  one  or  more  perfons,of  a  crime 
or  a  mifdemeanor,  preferred  to,  and  prefcnted  on  oath 
by,  a  grand  jury."  4Cflm«.302. 

A  bdl  of  Indulment  is  faid  to  be  an  accufation,  for  this 
rcafun  ;  becaufe  the  jury  that  inquire  of  the  offence  doth 
not  receive  it,  until  the  party  that  offers  the  bill,  appear- 
ing;, fubfcribes  his  name,  and  offers  Ins  oath  for  the 
tiu;h  of  it.    StanJf.  P.  C.  lib.  z.  tap.  23. 

To  this  end  the  flieriff  of  every  county  is  bound  to  re- 
turn to  every  fcfiion  of  the  peace,  and  every  cunimtffion 
of  oyer  and  terminer,  and  of  general  gaol  delivery, 
twenty. four  good  and  lawful  men  of  the  county,  fome 
out  of  every  hundred,  to  inquire,  prcfcni,  do,  and 
'  execute 
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execute  all  thoftf  things  which  on  the  part  of  our  lord  the 
Icing  (hall  then  and  there  be  commanded  ihcm."  As 
many  as  appear  upon  this  pannel  arc  fivom  of  the  Grand 
Jury  to  the  amount  of  twelve  at  leall,  and  not  more  than 
tweniy-thrcc;  that  twelve  may  be  a  n:ajuriiy.  Sec  title 
Jury,  This  grand  jury  arc  prcviouHy  inftruitcd  in  the 
articles  of  their  in<juir\-,  by  a  charge  from  the  judge  nn 
the  bench.  They  ihen  wichdraw  from  court  to  fit  and 
receive  Indnnmenis,  whicli  arc  preferred  lo  them  in  the 
name  of  the  king*  but  at  the  fuit  of  any  private  prof<:- 
cutor:  and  they  are  only  to  hear  evidence  on  behslf  of 
the  profccution:  for  the  finding  an  Indidlment  is  only  in 
the  nature  of  an  inquiry  or  accufation,  which  is  aftcr- 
ward;i  to  be  tried  and  determined;  and  the  grand  jury 
are  only  to  inquire  upon  their  oaths  whether  there  be 
fuBicicnt  caufc  to  call  upon  the  party  to  anfwer  it. 

When  the  grand  Jury  have  hcaro  the  evidence,  if  they 
think  it  a  groundlefs  accuiation,  they  ul'ed  formerly  to 
indorfe  on  the  back  of  the  bill,  igncramut,  i.e.  '  we 
know  nonothingof  it;'  intimating,  that  though  the  fafts 
might  poffibly  be  true,  the  truth  did  not  appear  to  them  : 
but  now,  they  .lUert  in  Er.gliih,  more  abfoiotely,  not  a 
true  6iH;  or  (which  is  the  better  way)  nor  found  \  and 
then  the  party  i*  dilchargcd  without  farther  anfwer.  But 
a  freih  bill  may  afterwards  be  preferred  to  a  fubfcquent 
grand  jury.  If  they  arc  (atii6ed  of  the  truth  of  the  ac- 
cufation, they  then  indorfe  upon  it,  atruelnlh^  anciently, 
biila  'vtra.  The  Indictment  is  then  faid  to  be  found,  and 
the  party  llands  indidcd.  But  to  find  a  bill,  there  mult 
at  leall  twelve  of  the  Jury  agree:  for  fo  tender  is  the 
law  of  England  of  the  lives  of  the  Subjcft,  that  no  man 
can  be  convi^cd  at  the  fuit  of  the  king  for  any  capital 
oifence,  unlcfs  by  the  unanimous  voice  of  twenty-four  of 
hit  equals  and  netgiibours ;  that  is,  by  twelve  at  IcaH  of 
the  grand  J<>ry,  in  the  ftri\  place,  alTcnting  to  the  accufa. 
tion  ;  and  afterwards  by  the  whole  petit  jury,  of  twelve 
more,  finding  him  guilty  upon  his  trial.  But  if  twelve 
of  the  grand  jury  afient,  it  is  a  good  prefentment,  though 
Tome  of  the  rell  dil'agree.  z  Hal.  P.C.  ibx.  And  the  I n> 
diflment  when  fo  found,  is  publicly  delivered  into  court. 

Although  a  bill  of  Inditlmint  may  be  preferred  to  a 
^rand  jury  upon  oath,  they  arc  not  bound  to  find  the  bill, 
if  they  find  caufe  to  the  conimry  ;  and  though  a  bill  of 
InAiflmertt  be  brought  unto  them  without  oath  made,  they 
may  find  the  bill  if  they  fee  caufc;  but  it  is  not  ufual  to 
prefer  a  bill  unto  them  before  oath  be  firll  made  in  court, 
that  the  evidence  they  arc  to  give  unto  the  grand  inqued 
to  prove  the  bill  is  true.  2  Lill.Ahr.^.\.  The  grand  jury 
arc  to  find  ihe  nt.hole  in  a  bill,  or  rcjcfl  it,  and  mt  find 
fptiiailj  for  part  t  &c.  iHawi.  P.  C.  c.  25.  ^  2.  This  rule 
relates  only  to  cafes  where  the  grand  jury  take  upon 
ihemfelves  to  hod  part  of  the  fame  JudUlmcai  to  be  true, 
and  part  falfe;  and  do  not  either  alnrmordeny  the  fa^s 
fubmittcd  t3  their  inquiry.  But  where  there  arc  two  dif- 
tin<^  counts,  'uiz.  one  for  a  riot,  and  the  other  for  an 
aflault,  and  Uie  grand  jury  find  a  true  bill  as  to  the  af- 
fault,  and  indorfe  igmramui  as  to  the  riot,  this  finding 
leaves  the  luiiiflment  as  to  the  count  found,  juft  as  if  there 
had  been  originally  only  that  one  count.  Cotvp.  325. 

Any  one  under  profccution  for  a  crime,  before  he  is 
iodided,  may  except  againft  or  challenge  any  of  the  per- 
fonv  returned  on  the  grand  jury ;  as  being  outlawed,  re- 
turned at  the  inllance  of  the  profccuior,  or  not  returned  by 
the  proper  officer,  tyc.  2  liffn-i:.  c.  25.  §  16,    No  /ff- 

voL.  jr. 


di.'linott  ni.ill  be  made  but  by  inqueft  of  lawful  men  ro^ 
turned  by  IhcrifFs,  t^V,  And  if  aperfon  rot  returned  by 
the  fhcriff  on  a  grand  jury,  procures  his  name  to  be  read, 
among  thofc  of  others  who  were  aflually  returned,  where- 
upon he  is  fwom  of  the  jury,  he  m^y  be  indicted  for  it  and 
fineil,  and  the  Indichiitat  found  by  fach  a  jury  f)ia!l  be 
void.  S/rt/.  1 1 //(■«. 4.  f.p:  \zRrp.i)%:  3/';^. 33. 

Sheriffs  had  formerly  poner  to  take  Jui^ie/KCtin  j  which 
they  did  by  roll  indetited,  one  part  whereof  remained 
with  the  itiifn^ort.  1 3  Ed.  t  :  1  Ed.  3.  Julliccs  of  peace 
have  no  power  relating  to  IndiilmnH  for  crime*,  but  what 
is  given  them  by  adlof  parliament:  And  it  is  faid  juflices 
of  peace  in  fcfiions  cannot,  on  an  htdielmmt,  try  and  dc- 
tcrniiue  the  offence  in  one  and  the  fame  fcfiior*  in  which 
the  oltenders  are  indicted.  ///.V.  1 1  Car.  \  Cre.  Car.  ^30, 
448.  And  Indiinmenis  before  jullicei of  peace,  t^t.  oiiy 
be  removed  into  the  court  of  B.  R.  by  c<rtmori.  But  an 
Indiclment  removed  by  (ertiorarx  into  B.  R.  may  be  fenc 
hack  again  into  the  co-jniy  or  place  whe.ic?  removed,  if 
there  be  canfe  to  do  it.    Sec  title  Ctrtierari, 

An  I  ndiiiinent  is  the  king's  fuit ;  for  which  realbn  the 
party  who  profccutcs,  is  a  good  witntls  to  prove  it ;  And 
no  damages  can  be  given  to  the  party  grieved  upon  an 
Indictment,  or  other  criminal  profccution,  Wir,v^dr/fc«- 
larly  grounded  tn  fsmt  Jlatuttx  but  the  court  of  B.R,  by 
the  king's  privy  Tea!  may  give  to  the  profecutor  a  third 
part  of  the  fine  affelfed  for  any  offence;  and  the  fine  to 
the  king  may  be  mitigated,  in  regard  to  the  defendant's 
making  fatisfaflion  to  a  profecutor  tor  cofls  of  profecmion, 
and  damages  fullaincd  by  the  injury  received.  2  Uavjk^ 
e.  25.  §  3. 

No  man  may  be  put  upon  his  trial  for  a  capital  offence, 
except  on  an  appeal  or  Indiftment,  or  fomething  equi- 
valent thereto.  H.P.C.  210.  All  Indiftmcnts  ought 
to  be  brought  for  offences  committed  againfl  the  com- 
mon law,  or  againfl  fbmc  Iliitute ;  and  not  for  every  flight 
:  mifdemtanor.  2  Lilt.  44.  Where  a  flatutc  appoints  a 
penalty  to  be  recovered  by  bill,  plaint,  or  information.  It 
cannot  be  by  Indiftmcnt,  but  as  dirti^cd  to  be  recovered : 
An  indiiJiracnt  will  not  lie  where  only  another  remedy  i« 
provided  by  ftatute.  Cra.Jac.6^'^  ;  3  Salk.  iS/. 

Hufband  and  wife  may  commit  a  trefpals,  felony,  i^c, 
and  be  indiiled  togctlicr;  fo  for  keeping  abawdy-houfe, 
though  the houfc be  the  hufband's.  Hn&.b^i  \SaIk.-^^z, 
See  title  Baron  and  Feme. 

If  an  offence  wholly  arifes  from  any  joint  aft  that  is 
criminal  of  fevcral  defendants,  they  may  be  all  charged 
in  one  Indiiimcnt,  Jointly  and  fcvcrally,  or  jointly  only; 
and  fome  of  the  defendants  may  be  convi*:ted.  End  others 
acquitted ;  for  the  law  looks  on  the  charge  as  fevcral 
againll  each,  though  the  words  of  it  purport  a  joint 
charge  againfl  all :  Jn  other  cafes,  the  offences  of  fevcral 
perfons  mull  be  laid  fevcral,  lecaufe  tU  cjj'enrr  tf  out  can- 
not be  shz  o^cnce  of  another  ;  ao./  every  i^oii  CHg  hi  to  anfwer 
fever a'ily  j or  bit  cn}.-n  crime.  And  three  ofTenccs  may  be 
Joined  in  an  Indiclment.,  and  the  party  convidcd  of  one 
offence,  though  he  is  found  Net  guilty  of  the  others. 
On  pent  Jlatutes,  fevcnil  things  fhall  not  be  joined  in 
the  Indtilment,  i^c.  except  it  be  in  rcfpcdl  of  fonie  one 
thing,  lowliich  all  of  them  hax'c  relation,  z  llawk.P.C, 
r.  25.  §89:   I  Hal.  P.C.  ■^(jl,6lo. 

Several  defendants  cannot  be  joined  in  one  Indiilincnt 
for  perjury;  for  perjury  is  a  feparate  aft  in  each;  and 
one  may  be  defirous  to  have  a  certisrari,  and  the  other 
D  not; 
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not;  and  the  jury  on  llie  trntcfall,  mny  apply  evidence 
tu  all*  that  U  but  cvUcnce  agoinlt  one.  Stra.gti.  So 
nlfo  in  t/-£  AVrj  V.  CUrJin  Is'  ttf.  where  two  ucic  joined 
ill  tlie  Tan'.c  Indiclnicni  toi  an  alTault,  the  court  held  tticy 
wtrrc  dillircl  oiTcncr?.  S.vrt.  870 :  isrV  A^rfirr..  157J. 
But  in  another  Ci*(c,  on  an  inforniation  agabit  two  for 
tlic  rrune  Hbcl.  it  uas  held  good;  aod  the  ciSc  of  i^ICia^ 
\  .  CU.t^tn  held  not  to  be  law.  Burr.  f)^o^ 

A  pcrfou  indiilcJ  of  tclony,  iSc.  may  plead  generally 
rrilnomcr,  or  wiongfijl  adtittioii;  a  former  acquittal  or 
conviction  ;  a  p.iraon,  or  other  Ipccial  pica  ;  or  the  ge- 
neral ilTue ;  or  may  plead  any  plea  in  ribatemenc  of  the 
/t:Ji^3nttf,  isV.  xHiti-vk.  P.  C.  2;.  §  150.  One  in- 
dicted for  felony  tnay  have  couofc-l  afftgnrd  him  to  fpcilc 
for  him  in  matter  of /aiv  M^.  Sec  titles  rr^a/;  Trea/sai 

After  a  pcrfon  is  indifled  for  felony,  the  (hcrifTis  com- 
manded to  attach  hii  body  by  a  iafim  ;  anJ  on  return  of 
a  tj}  invffttuj,  a  fccond  ea^uu  iha'I  be  granted,  and 
the  flicriff  is  to  feizc  the  offender's  chattels,  t^t.  And  if 
on  that  writ  a  hsh  fjl  wv^iiut  is  returned,  an  rxigtHi 
Oiall  be  awarded,  and  the  chattels  be  forfeited* 
Jfat.  2j  Ea.  I,  J}.  5. 

Jf  an  innocent  pcrfon  be  indi^Jcd  of  felony,  and  will 
not  fuifcr  himfflf  to  be  arreted  by  the  oHicer  who  has  a 
warrant  for  it,  he  may  be  killed  by  the  officer,  if  he  can- 
not othcrwifc  be  taken ;  for  there  is  a  charge  againll  him 
upon  record,  to  which  at  his  peril  he  is  bound  to  anfwer. 
Fitx.  Carcn.  1 79,  26 1 .  Sec  title  Arrtji. 

A  pcrfon  may  be  indited  twice  at  the  fame  time, 
where  he  hath  committed  two  felonies,  and  if  he  hath 
his  clergy  for  one,  he  may  be  lianged  for  the  other.  And 
tf  there  is  an  Indi^ment  and  inqui&tion  againit  one  fox 
the  fame  offence,  one  found  by  the  coroner'*  inqued, 
and  another  by  the  grand  jury,  he  may  be  tried  on  both 
at  the  fame  time :  But  if  he  be  tried  and  acquitted  upon 
the  one,  it  may  b«  pleaded  in  bar  00  uial  for  the  other. 
Ktl.  30,  ic8:  1  Ss!L}^2. 

When  a  perfon  is  conviflcd  upon  an  IrJi^rruat  for. 
trefpafs  or  mifdemcanor,  he  i^  to  appear  in  court,  on 
judgment  pronounced ;  and  the  court  having  fct  a  fine  upoa 
bin*  will  commit  him  in  exccunon,  l^c,  2  LjL  Mr.  41 . 

II.  Tb8  Grand  Jury  are  fworn  to  inquire  only 
for  the  body  of  the  county;  and  therefore  they  cannot 
regularly  inquire  of  a  fafl  done  out  of  the  county  (or 
which  they  arc  fworn.  unkfs  particularly  enabled  by 
ftatute.  At  common  law,  therefore,  where  a  man  was 
wounded  in  one  county  and  died  in  another,  the  offender 
was  iodifkable  in  neither,  bccnufc  no  complete  aO  of 
felony  was  done  in  either  county ;  but  by  /lat.  tSc  yE.6. 
*.  24,  the  oftVndcr  13  now  indi^able  in  the  county  where 
the  party  died  ;  and  by  J?at.  2  Gc9.  2.  <-.2i,  if  the  llrokc 
fir  poifoning  be  in  EnghnJ,  and  the  death  upon  the  fca 
or  out  of  En^larJ,  vr  x'ne  -L-fr/aj  the  offcndcri  and  their 
acccHbri^s  may  l>c  indiftcd  in  the  county  where  either 
the  death,  poi^ning.  or  llroke  fhall  happen.  So  in  fomc 
ether  cafes:  as  pArticu!a:Iy,  where  trrafon  is  cotnmitted 
out  of  the  realm,  it  may  be  inquired  of  in  any  county 
within  ilic  realm,  as  the  king  fhsll  dirfCl,  in  puri'oancc  of 
yffl//.a6//frt.8.c.i3;  33 //m. S.  r. 23 ;  jjKffl.S.t.a:  5*^ 
6£.(>.c.n.  Counter  feiierb,  waOiers,  or  minifhcrs  of  the 
Current  coin,  together  with  all  manner  of  felons  and  their 
accc0brtci,  may  by ^a:.  2(1  Htn.  3.  c.t,  (conbrmcd  and 
10 


explained  by  /far.  34  &  5;  ff.  8.  f.26.  ^  75,  7^.)  be  in- 
dicted and  tried  for  ihole  oiFcnces,  if  committed  in  any 
part  of  ff  'tUft,  before  the  jullicca  of  gaol  delivorv,  and  of 
the  peace,  in  the  next  adjoining  county  oi  EngUnd,  where 
the  king's  writ  runneth;  that  i»,  at  prcf-'i.i  m  the  county 
of  lUTtfard  Qx  SaU^i  and  not,  as  it  Ibould  icem,  in  the 
county  of  LhcjUr  or  hUnmsuth:  the  one  bcine  a  count)r 
palatine  where  the  kin^j's  writ  did  not  run,  and  the  other- 
a  part  of  U'tiia  in  the  tiaie  of  HenrjWW.  Str.  533: 
8  i/e*^.  I  34  :  See  HarUr.tb.  Murders  alfo,  whether  com- 
mitted in  A'Tjiwj'or  in  foreign  part*,  may  by  virtue  of 
fi^ii.  J,  3, //«■>!.  S.  (.  23,  be  inquired  of  and  tried  by  die  kingV 
fpcciat  commiSion  in  any  (hire  or  place  in  the  ku.gJom*. 
Bv  Jhtt.  10  &  II  3.  c.  2;,  all  robberies  and  other  capi- 
tal crimes,  committed  in  StvjfoMnMand^  may  be  inquired 
of  and  tried  in  any  coMtity  oi  ErglanJ.  Offences  agalnfb 
the  black  aifl,  yC«.i.  c.  zi,  may  be  inquired  of  and  tried 
in  any  county  of  EnglaaJt  at  the  option  of  the  profccutor. 
So  f-*lonics  in  dcftroying  turnpikes,  or  works  upon  navi- 
gable rivers,  creeled  by  authority  of  parliament,  may,  by. 
^ats.SC^o.  z.  f.  20  :  13CV9.  5.  r.  84,bc  inquired  of  and 
tried  in  any  adjacent  county.  Byjffai.  zbGio.z,  r.  19,  . 
plundering  or  Healing  from  any  vcfTcl  in  diftrefa  or  wreck- 
ed, or  breaking  any  Ihip  contrary  10  iz  yian.jl.z,  r.  |8# 
may  be  profccutcd  cither  in  the  county  where  the  faCl  if 
committed,  or  in  any  county  next  adjoining;  and,  ifcom-- 
mitted  in  //  aUst  then  in  the  next  adjoining  Etglijh  county  ; 
by  which  is  undcrllood  to  be  meant  fuch  Enghjh  count/* 
35,  hyftat,  26  Htn.  8.  6,  above-mentioned,  had  before 
a  concurrent  juiifdicliop  with  the  great  feliions  on  felonies 
committed  in  H'ali:.  Felonies  commtvtt'd  out  of  tho 
realm,  in  burning  ordclUoying  the  king's  ihips,  magazine* 
or  llores,  may,  by  fiat.  12  G/o.  3.  c.  24,  be  inquired  of 
and  uicd  in  any  county  of  England^  or  in  the  place  where 
the  offence  is  committed.  By  fiat.  13  Geo.  3.  c  63,  mif*- 
demeanors  committed  in  IrJta  may  be  tried  upon  in-> 
formation  or  Indiftmcnt  in  the  court  of  King's  Bencix 
in  Eng/atJi  and  a  mode  Is  marked  out  for  examining^ 
witneffcs  by  commiiBon,  and  iraafmittiog  their  dcpoii- 
lions  to  the  court. 

But,  in  genera],  all  of&nccs  oaafl  be  inquired  into  as 
well  as  tried  in  the  county  where  the  fad  is  committed^ 
Yet,  if  larceny  be  committed  in  one  county,  and  the  goods 
carried  into  another,  the  oA'endcr  may  b=  indidcd  ia 
either ;  fcr  the  offence  is  complete  in  both^  1  /fa!.  P.  Cm. 
507.  Or,  he  may  be  indifled  in  Eng/and,  for  larceny  ia . 
S(6i!anJt  and  carrying  the  goods  with  him  into  Eng~ 
tandt  or  tin  ter/ii,  or  for  receiving  in  one  part  of  the  - 

I  united  kingdoms  goods  (bat  have  biacn  itolcn  in  another*. 

^  fia:.  13  OVff.3.  i-.  3:,  But,  .for  robbery»  burglary,  and 
the  like,  an  offender  can  only  be  indxTted  where  the  fad- 
was  actually  committed  :  for  though  the  carrying  awa/< 
and  keeping  of  the  goods  is  a  continuation  of  the  ori- 
ginal tr.ktng,  and  is  therefore  .'iirnf:j  in  the  fecond  coun-' 
ty,  yet  U  is  not  a  rebinj  or  l^rrglaij  in  that  jurifdidion. 
And  if  a  pcrfon  be  iodidcd  in  one  county  for  larceny  of. 
goods  originally  taken  in  another,  and  be  thereof  con- 
vi^cd  or  Itand^  mute,  he  Ih^ll  not  be  admitted  to  hi« 
clcgy  •  provided  the  original  taking  be  attended  with, 
fuch  circumdances  as  would  have  culled  him  of  bis 
clergy  by  virtue  of  any  ftatute  made  previous  to  the  year. 
1691.  Stats.  25  htJt.  S.  f.  3  :  3  /r.  Sc  M.  c,  9. 

1  f  no  town  or  place  be  named  where  the  (a&  was  done, 
ihc  hdi^lmtnt  Ihall  be  void;  though  a  miflakc  of  iba 
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fliice  HI  laying  the  ofTonce  is  af  no  figni6cation  on  the 
evidence,  if  the  fat^l  ii  proved  at  feme  o;hcr  place  in  tlic 
fame  couniy.  //.  P.  C.  264.    See  //«/.  1  i/e/t.  5.  at^.  y. 

If,  upon  not  guilty  plcaucil,  to  an  buiiilmeifit  it  fluil 
Appear  that  th2  offence  was  done  in  a  ccmiy  different 
from  thttt  in  vvhicli  the  ImhaoK^tt  wa*  fouiitl,  the  de- 
fendant fliall  be  acquitted.  //.  /*.  C.  20  j  :  Ktl.  15. 

if  there  bean  acccffiiiy  in  one  county,  to  a  felony 
committed  In  another,  the  accelfory  may  be  indifted 
and  tried  in  the  fame  county  wlicrct^i  he  was  accclTory. 
Slat.  I  b*  3  EJ.  6.  c. 

An  JnMJmeu:  being  found  in  the  proper  county,  may 
fin  fomc  cafes)  b::  heard  and  determined  in  any  other 
county,  by  fpccial  commiOion.  3  In^.  27, 

Inihe  two  UH  rebellions,  Ibtutes  pafl'ed  empowering 
the  crown  to  try  ilic  trailers  in  any  county. 

III.  Ikdictmknt»  murt  have aprccifr  and  fufiic'icnt 
certainty.  Byjia!.  i  Hen.  5.  (.  5,111  IndictnuntJ  mull 
!cc  forth  the  chrilli.in  name,  furcame,  and  addition  of  tlie 
rtatc  and  degree,  myrtcry,  town,  or  place,  and  county  of 
the  otl'cndcr ;  and  all  this  to  identify  hi*  perjln.  I'hc 
nme  and/.'<iiV  arc  alfo  to  be  afccrtaincd,  by  naming  the 
d.iy  and  mwnfhip  in  which  ihc  fad  was  committed; 
though  a  millAkc  in  there  points  is  in  general  not  held 
to  be  material,  provided  the  time  be  laid  previous  to  the 
finding  of  the  Indidmcnt,  and  the  pLui  to  be  within  the 
jurifdiction  of  the  court ;  unlcfj  «  here  the  place  is  laid, 
not  merely  ai  a  lYifac,  but  as  part  of  the  dcfcriptlon  of 
the  faft.  z  Havjk,  F.C.  c.  zj.  But  fomciimcs  the  time 
may  be  material,  uhcre  there  is  any  limitation  in  point 
of  time  afligncd  for  the  profccutton  of  ofTcodcrs,  as  by 
/lat.  7  /f.  3.  c.  3;  which  cnacls,  that  no  profccuiion 
ili.ill  be  had  for  any  of  the  trciTons  or  mifprifions  therein 
mentioned,  (except  an  alTafliiianon  defigncd  or  attempted 
on  the  pcrfon  of  the  king,)  unlefs  the  bill  of  Indid- 
meni  be  found  within  three  yt  jr*  after  the  ofiencc  com- 
mitted, fc^.  2.^Q.  And,  in  cafe  of  murder,  the  time  of 
the  death  mult  be  laid  within  a  year  and  2  day  after 
the  mortal  IlroIvC  was  given. 

The  oftence  itfcif  mull  alfo  be  fct  forth  with  cleamefs 
and  certainty  ;  and,  in  fomc  crimes,  particular  words  oT 
art  mult  be  ufcd,  which  are  To  appropriated  by  the  law 
to  exprcfs  the  prccife  idea  which  it  entertains  of  the  of- 
ftnce,  that  no  other  words,  howci'er  fynonymous  they 
may  fee m,  are  capable  of  doing  it.  Thus,  in  trcafon, 
the  fadlsmuil  be  laid  to  be  done,  iftty'onabljtaKd  agmhift 
his  alltgiamt ;  antienlly,  proditorit  tt  contra  ligeaHtite 
fuadebitum\  elfc  the  Jndi^mcnt  is  void.  In  Indidl- 
ments  for  murder,  it  is  neceffary  to  fay,  that  the  parly 
indited,  tnurdtrtd,  not  kilUd  or  _/7nv,  the  other,  which 
was  exprclfcd  in  Latin  by  the  word  mardra  vit.  In  all 
Indiftments  for  fclonicj,  the  adverb  fthnioujiy  [ftUnict\ 
mull  be  ufed  ;  and  for  bnrgUries  alfo,  iMrglarittr,  or  in 
JSajIi^,  Ini-gUtricuJIjf,  and  all  thefe  to  afccriain  the  in- 
dent. In  rapes,  the  word  r-ap-.n:  or  ra<vijttd\i  ncceffary, 
and  muft  not  be  cxprcflcd  by  any  periphrafii,  in  order 
to  render  the  crime  certain.  So  in  larcenies  alio,  the 
words  fthmd  ccptt  tt  a/pcrtavit  \ftL^t.iiuJiy  toolkand  e-nf- 
fied  a-way]  arc  nrccftary  to  every  Inditiment;  forthcfc 
only  can  exprefs  ilie  very  offence. 

Alfo  in  Indi^ment)  for  murder,  the  length  and 
breadth  of  the  wound  (hould  in  general  be  exprelTed,  in 
order  that  it  may  appear  to  tiic  court  to  have  been  of  a 


mortal  nature ;  but  if  it  goo  through  t'Kc  body,  (hi-n  yit 
dimcr.fior;  are  immaterial,  for  that  is  apparently  futti* 
cient  to  have  been  the  ciufc  of  the  dt-ath.  Alfa,  where 
a  limb,  or  the  like,  i>  abfolutely  cut  off,  there  i'uch  de- 
fcription  is  impofltble.  ^  Jtcp.  izz. 

Laili'y.  In  indi^mints  the  •va/i:'  of  the  thing,  which  u 
the  fuujc:!  or  inftrument  of  the  oIFtiicc,  mail  fom;:- 
timcN  he  cxpreffcd.  In  Indirtmentr  for  larcenies  this  : 
neccHary,  tliat  it  may  appear  whether  it  be  grand  or 
pciii  larceny,  and  whether  entitled  cr  not  to  the  bcn.'nt 
of  citrgy.  In  homicide,  of  all  for*:,  it  is  v.cccil'iry, 
as  the  weapon  with  whidi  it  is  commit.tcd  is  (orlcitcd 
tu  the  king  as  a  dcodand.  Sec  .^Ccxtm,  c.  £j. 

Indiilmtati  Ought  to  be  more  certain  than  common 
pleadings  in  law,  bccaufe  th::y  ore  more  penal,  and  to  be 
anfwcred  with  more  prccifion.  Hil.  23  Car.  B.  R. 
They  in  jil  be  precife  and  certain  in  every  point,  and 
c.'iar;^c  feme  offence  in  particular,  and  not  a  pcrfoa  as 
an  u.'i'cnder  in  general,  or  fet  down  goods,  isff.  ftolcn, 
without  exprclitng  what  goods  ;  and  it  ought  to  be  laid 
pofitively,  riot  by  way  of  recital,  i^c.  or  be  fuppllcd  by 
implication.  Cfc.  y,t<r.  19:  2  tia^vk.  P.  C.  e.  25. 

If  an  ln;iidmc[it  be  generally  of  oil'tnces  at  fcveral 
times,  without  Uying  any  one  of  them  on  a  ccruin  day, 
as  if  it  be  laid  between  fuch  a  day  and  fuch  a  day,  ic 
hath  been  adjudged,  that  the  Indihmeot  is  void  :  but  a 
millake  in  not  laying  an  o^ence  on  the  very  fame  day. 
on  which  it  is  afterwards  proved  upon  the  trial,  is  not  ma. 
tCfid  upon  evidence.  2  Hcix-i.  c.  25.  %  82.  And  it  is  faid, 
the  crown  is  not  bound  to  fct  forth  the  very  day,  when 
ireafon,  U(.  was  committed  :  evidence  may  be  given 
of  a  trcafonabic  confpiracy,  i^c,  at  any  time  before  or 
after  the  time  alleged  in  the  indtdroent,  where  it  is 
laid  on  fuch  a  day,  and  divers  other  days,  as  well  bct'ure 
as  after ;  becaufe  the  ti^e  is  only  a  circumilancc,  and  of" 
form  fome  day  muft  be  .-dicged,  but  ti  is  rot  matciia), 
I  Sali.  i8S. 

When  an  Indiclmcnt  is  drawn  upon  a  llatute,  it  ooghc 
to  purfue  the  words  of  it,  if  a  private  aft;  but  it  is 
othcrwife  on  a  general  ilatuie  :  it  is  bell  not  to  recite  a 
public  ftatute  ;  ;/»/  Kutal  it  act  ntajjar\^  for  the  judges 
are  bound  tx  o^.no  to  take  notice  of  all  public  llatutei. 
and  mif-reciuls  arc  fatal;  fo  that  it  ij  the  furcll  way 
only  to  conclude  generally  **  againft  the  form  of  the 
•*  ftatutc."  4^?^'/.  48.  Though  there  be  no  nsccflity  to 
recite  a  public  tlatute  in  sn  Iitdi/^ne'tt ,  yet  if  the  profc- 
cutor  take  upon  him  to  do  it,  and  mattrially  vary  from 
the  fubjlantial  pan  of  the  purview  of  the  llatute,  and 
conclude  ecu.'ra  formam  Jlatui*  pr^rdi/l*  he  vitiates  tlic 
hdtflmtni.  Ph^Md.  79,  S3  :  Cro.  Eliz.  t^b.  But  many 
ratf-rccitaU  may  ht  laved  by  a  general  conclufion  lo/sn  a 
fcrmam JJatutit  without  adding  pradi3\  &c.  .And  mil- 
takes  may  be  helped  by  the  conllant  coi:rfc  of  prece- 
dents upon  fuch  ilatu:es,  2  ?}awi.  t.  25.  ^  101.  An 
IndiSmtttf  \>  to  brin^  the  fa^  making  an  offence, 
within  all  the  material  words  of  the  itatutc,  or  the 
words,  twtra  fetnmm  Jlatuti^  will  noi  make  it  good. 
z  Uavik.  c.  25.  §115.  if  a  word  ci.jUjhtmu:  hs 
omitted  in  the  Indi^tserit  the  whole  htdtilmint  is  bad  ; 
but  it  is  orherwifc  where  a  word  of  Jona  is  omitted, 
or  there  is  an  omilTion  of  a  fynonymous  word,  where 
the  fcnfc  ii  the  fame,  l^c  Judgment  (hall  not  be 
given  by  llatute.  upon  an  LuiiSiir.c.it  which  doth  ii»t 
conclude  <6uira  formtim  Jiatuti :  and  jiul^mcr:  bv  n. 
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lOM  fiiall  never  be  given  out  an  InMiimfnt  at  com- 
mon law,  as  every  Indiament  which  doth  uot  thus 
conclude  tb.'U  be  taken  to  be.  But  where  perfons  are 
indicted  on  the  flacuie  of  Jiabhittg,  and  the  evidence  i* 
nut  furticitnt  to  bring  them  wi:hin  the  nature,  they 
may  be  fuund  guilty  of  ^ae^al  taa'^Jlaugbitr  at  common 
hw,  and  tSc  words  ecura  t'srmav Jhuut^  be  rcji^^led  as 
Dlvlefs  :  iii  other  cafes  the  ^amc  haj  been  alio  adjudged  ; 
thtiugh  formrrly  it  was  held,  that  :in  hMcl-'no:t  grounded 
on  a  thtute,  which  would  nSt  maiiuain  »,  could  not  in 
any  cafe  be  maintained  as  an  ladiSvuttt  at  commoQ  law, 
1  HmtJt,  P.  C.  c.  25.  ^  4. 

The  omlflion  of  i/j  cif  armh  ts?  tontra  paeem,  is  helped 
by  jia:.  4.  5  ^w«.  c.  16.  Frdfe  L/i/ih,  aniiently, 
did  not  hurt  an  IndiUmentt  if  by  anv  intendment  ii 
could  be  made  good  ;  but  if  any  word  was  nut  Lattrtt 
07  aUo;ved  by  law  as  a  word  nf  art;  or  if  it  had  been 
infenfible  in  a  material  point,  the  Indidmeni  was  infuHi- 
cicnt.  5  Rtp.  !i  I  :  2  Off.  108 :  3  CVo.  465.  An  In- 
dictment Ihuuld  npt  be  fct  afide  for  a  f.tlfc  concord  bc- 
tivecn  the  fubtlantive  and  the  adjcflive,  ^t.  the  tfx- 
preffions  being  fignificant  to  make  the  fenfe  appear. 

5  Co.  Rep.  121. 

But  an  {ndiflmenc  ag.iinft  two  or  more,  laying  the 
fuSt.  in  the  Hnguhir  number,  as  if  againll  one,  hath  been 
held  infuificicnt  for  the  incertainiy.  2  flaivi.  c.  zj.  A 
jnifnomer  of  the  dcfcndani*s  furname,  will  not  abate  the 
Jndidnient,  as  it  will  in  cafe  of  the  name  of  baptifm ; 
and  if  there  be  a  millakc  in  fpelling>  if  it  founds  tike 
the  true  name,  it  is  good,  i  Hen.  5.  A  perfon  may  be 
indifted  fnr  felony  agaiiill  an  unknown  perfon ;  and 
when  the  name  of  one  killed  is  unknown,  or  goods  are 
flo!en  from  a  perfon  that  cannot  be  known,  it  is  fufn- 
ricflt  to  fay  in  the  Indi^lmer.t  that  o/te  u/tijiowrt  nuts 
kUUd  ly  tbt  pirj'on  i>tei:£f€i}f  or  that  he  JicU  tke  gsoas  of 
sat  Hnkno-ivtt,  /fWj //j,'?.  624.  Bat  though  an  It:di£i- 
uif nt  may  be  good  for  ilcaling  the  goods  ajuj'dfmt  ig- 
veit,  of  a  perfou  onktiown,  yet  a  property  mutl  be  proved 
ill  fomebtjdy  at  the  trial ;  othcrwife  it  ftiail  be  pre- 
f'jmed  to  be  in  the  ptifoner  by  his  pleading  not  gui'ty. 
;'7cd'.  Ciif.  :n  L.  iS  £,  249.  Where  a  perfon  injured 
is  known,  his  name  ought  to  be  put  into  the  Indiiftment. 
i  Ha-Mk.  c.  25. 

Indiiimenti  may  be  amended  the  fame  term  wherein 
brought  into  court,  and  not  after.  But  criminal  pfofe- 
cuttons  src  not  within  the  benefit  of  the  fiatmtt  tf  amend' 
tiuKfs;  fo  that  noami-'tidmerit  can  be  made  to  an  hiAiii- 
rttntt  fic.  but  £uch  only  as  is  allowed  by  the  common 
law.  2  Lil.  45.  The  body  of  a  bill  of  JaJictment  re- 
m(?vcd  into  B.  R.  may  not  be  be  amended,  except  from 
Lcndent  where  the  tenor  only  of  a  record  is  removed  v 
though  the  caption  of  an  Indictmtm  from  any  place  may, 
on  motion,  be  amended  by  the  clerk  of  the  aJTizes,  l^c.  fo 
25  to  make  it  agree  with  the  original  record.  Capmns 
of  iadi£lmcn:s  ought  to  fet  forth  the  court  in  which, 
and  the  jurors  by  whom,  and  alfo  the  time  and  place  nt 
which,  the  Indiament  was  Jound ;  and  that  the  jurors 
were  of  the  county,  city,  ^Jc.  Alfo  they  muft  (hew  that 
the  IndiBnitnt  was  taken  before  fuch  a  court  as  had  ju-, 
Tvfdiaion  over  the  oiFence  indifled.  2  Hr-mL  P.  C.  c.  25. 
While  the  jury  who  found  a  bill  of  Indtiimtni  is  before 
the  court,  it  may  Ite  amended  by  their  confcnt  in  mat- 
ter of  formi  the  name,  or  addition  of  the  party,  l^c. 
Kel.  37,    Clerks  of  the  affiae  and  of  the  pcace>yf. 


drawing  defeflive  bills  of  Indiffment,  lhall  draw  new  billA 
without  fee,  and  take  but  2 1.  for  drawing  any  Indtclmfnt 
againtl  a  felon,  42r.  on  pain  of  forfeiting  5/.  Biat. 
10  W  1 1  /T.  3.  cap.  23. 

If  one  material  part  of  an  Indiiimtnt  is  repugnant  tt> 
or  inconfiftsnt  with  another,  the  whole  is  void  ;  but 
wiierc  the  fenfe  is  plain,  the  court  will  difpenfe  with  a 
Jtr.^l  impropriety  in  theexpreflion.  i  Ha^.vk.  P.  C.  c.  25. 

Many  objections  to  IndU'imtnii  are  over  ruled.  5 
120.  Where  an  IndtilmtRt  is  void  for  infufiicicncy,  or  if 
the  trial  is  in  a  wrong  county,  another  InJtdmtnt  may 
be  drawn  for  the  fame  offence,  whereby  the  infufti-^ 
ciency  msv  be  cured  ;  and  the  JitdiSlrtrvi  may  be  laid  in 
another  county,  (it  ii  faid,)  though  judgment  be  given. 
See  4  Rep.  45.  a.  Sid eu.  If  ttie  judgment  fhould  not 
be  reycricd  for  error,  before  the  party  be  arraigned, 
upon  a  fecond  Indictment  r  By  the  common  lavv,  ihc 
court  may  quafti  any  ladi^liaent  for  fuch  infufiicicncy  as 
will  make  the  judgn:erii  thereon  erroneous :  but  the  court 
may  refufe  to  quaih  an  IndiSt^.tet  preferred  for  the  pub- 
lic good,  though  it  be  not  a  good  Indictment,  and  pat 
the  party  to  travcrfe,  or  plead  to  it.  Mich.  22  Car.  B.  R, 
Alio  the  court  will  grant  time  for  the  king's  cotinfel  to 
maintain  an  Indiiimtnt,  if  they  defire  it. 

judges  are  not  bound  ex  dehito  jufiitia  to  qoalh  an  In* 
diriment ;  but  may  oblige  the  defendant  either  to  plead 
or  demur  to  it ;  and  where  IndiSmenrs  arc  not  good, 
the  parties  indited  may  avoid  them  by  pleading,  t  Lil, 
42  :  2  Haivk.  258.  The  court  doth  not  ufually  quaflt 
Iudi^!menti  for  forgery,  perjury,  and  nuifances,  notwith- 
ftanding  the  Indicimentt  are  faulty  ;  and  it  is  againfl  the 
coud'c  of  the  court  to  quafh  an  IndiUment  for  extortion* 
2  Lil.  411:  5  Med.  3 1 . 

If  an  Indiiimint  be  good  in  part,  though  the  other 
part  of  it  is  bad,  the  court  will  not  quafti  it ;  for  if  an 
offence  fufficient  to  maintain  the  Indtdment  be  well  laid,, 
it  is  good  enough,  alLSough  other  fafts  are  ill  laid. 
Latch.  173:  Poph.  208:  I  Salk.  384.  One  that  is 
coovifled  upon  an  emineous  Ind:ciment,  cannot  after  the 
convi^lion  move  to  have  the  Indicimeat  quaflicd;  but 
muft  bring  his  writ  of  error  to  reverfe  the  judgment, 
given  againll  him  upon  the  Indictment.  2  Lil.  43. 

If  the  party  indicted  is  outlawed  upon  the  Indicimeta^ 
the  court  will  not  quafh  the  Indicimtntt  though  erro- 
neous;  but  \%-ill  force  the  party  ouilawed  to  bring  h^s^ 
writ  of  error  to  reverfe  thcouiUwry.  Mich.  z,\  Car.  B.  R,. 

The  fiat.  7  3.  cap,  3,  ordains.  That  no  Indicl- 
men:  for  treafon,  £i:V.  or  any  procefs  thereon,  (hall  be 
quaftied,  on  motion  of  the  prifoncr,  or  his  counfcl,  for 
mif-wriiing,  ftilfe  LaUr:,  kc.  unlefs  exception  be  made  be- 
fore  evidence  given  in  court ;  nor  fhall  any  fuch  dcfctls, , 
(Jc.  after  conviftion,  be  caufed  to  arreft  judgment;, 
though  any  judgment  given  upon  fuch  Indi^mcnt  may 
be  revcrfcd  00  a  writ  of  error,  Is'c. 

Counts  in  an  Indi^mnt  cannot  be  flruck  out  as  they, 
may  in  an  information;  for  the  court  cannot  ftrike  out 
that  which  the  grand  jury  have  found,  Uardr,  203. 

IV.  Al  l  capital  crimes  whatlbever,  and  alio  all  kinds 
of  inferior  crimes  of  a  public  nature,  as  mifprifions  and 
ail  other  contempts,  all  difturbances  of  the  peace,  a!l 
opprcflions,  and  all  other  mifdemeanors  whatloevcr,  of 
a  public  evil  example  agnin/i  tire  common  Ami-,  may  be 
indided ;  hut  no  injuries  of  a  private  nature,  unlefs 
13  they 
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tlwy  fome  way  concern  tlic  lung.  And  where  an  of* 
fvnce  is  made  pitnilhnblc  by  ftatuic,  the  true  rule  fccnis 
to  be,  that  if  the  ulTcnce  was  punifhable  before  the  fla* 
tute  prefciibed  a  particular  method  of  punlfhtng  it, 
then  foch  pdrticulir  remedy  is  cutnulntivc,  and  docs  not 
lake  aw.iy  the  termer  remedy ;  but  where  the  llatu'.c 
only  ensdli,  Tt  at  the  doing  aa  ad  not  punilha'Jc  hcfoiL* 
Ihall  for  the  future  be  puniOiabtc  in  a  cert.iin  paiticuUr 
manner,  there  it  is  nccefTdry  to  purlue  fuch  particular 
method,  and  nut  the  common  law  method  of  indi^i- 
meni.  2  Burr.  799,  805,83^:  Crwft.  524,  650.  And 
it  bath  been  adjudged,  that  if  a  ftatule  give  u  recovery 
by  action  of  debt,  bil',  pUint.  or  information,  or  oihcr- 
wife,  it  authorifes  a  prt'CcedinR  b/  way  of  ludiflmcnt. 
a  Hmvk,  P,C.  t.  15.  §  4,  and  noU.    Stc  ante  III. 

Indi^ments  are  lor  the  beneAt  of  the  Common- 
wealth and  the  public  good  ;  and  to  be  preferred  far 
criminal  no\  civil  maticr^;  they  may  be  nf  high  tK-afon. 
petit  trcafon.  felury.  irelpaf!,  and  in  >ill  lutis  of  pteas  of 
the  crown;  but  not  of  injuries  of  a  pri'vaie  nature, 
which  du  not  concern  the  king,  and  the  public  Co.  Lit. 
iz6,  303  :  4  Rtf.  44.  An  Indiflment  Ilc>  againll  one 
Ibr  aflduUiug  .inJ  flopping  another  on  tnc  highway, 
being  a  b  e..ch  of  the  peace.  Hit.  z2  Car.  U  lies  for 
cheating  a  perfon  at  play,  with  falte  dice  or  any  other 
cheating  :  but  it  is  not  indictable  for  one  mun  to  make 
a  fool  ff  another,  in  the  crJc  of  cheats  getting  money, 
iSc.  thougii  aftion  may  be  brought,  i  LtU.  44:  l  Saii. 
479.  Except  in  the  cafes  Ipccilied  in  the  afl  of  30 
Gto,  z.  c.  24,  commonly  called  the  llaiute  of  Fal/c  Pre- 
tttees.    See  title  Cheat. 

IndiSmtnt  will  not  lie  for  a  private  nuifance,  wherein 
aftion  on  the  cafe  only  lies;  and  where  a  perfon  i*  in- 
dited for  trefpafs,  which  is  not  indiclablc  at  law,  but 
for  which  aAion  (hould  be  had  ;  or  if  a  man  be  in- 
dicted tor  fcandatous  words,  as  calling  a ni)! her  rogue,  ^r. 
fuch  JmiiSiintnli  are  not  good  ;  for  friuutt  injunts  art  (0 
U  r(dr:£(dby  privszt  aiiicm.  z  LtU.  Air.  41.  fliit  whffe 
a  perfon  i&  beaten,  he  may  proceed  fur  this  ire Tpafs  by 
Ittat^laenit  or  irforniation,  as  well  as  a^ton.  Pa/eh. 
24  Car.  B.  R. 

Where,  in  an  aflion  on  the  cafe,  a  defendant  juttiiies 
for  words,  as  calling  the  plaintiff"  rhitf.  Sec.  if  on  the 
trial  it  be  found  for  the  defendant,  It}.-{t£}ment  may  be 
brought  forthwith  to  try  the  pt^ictilT  for  the  f-.lony. 
2  Lili.  44.  If  a  civil  action  of  trover  be  brought  for 
goods  taken,  after  recovery  die  parly  may  be  iniiiiiid 
for  trefpafi  or  felony,  for  the  fane  taking  ;  but  if  the 
firA  profecution  had  been  criminal,  as  an  Imiiitmcnt  for 
trcfpats,  Ue.  and  ine  crime  appears  to  be  felony  ;  there 
you  cannot  have  verdifl  or  judgment  on  the  Indiflment 
for  trefpafs  till  the  felony  is  tricd>  it  being  the  inferior  oU 
fence.  AhJ.  Caf.  77. 

It  is  faid  that  trover  lies  not  for  goods  flolen,  until  the 
oiFcndcr  is  convifteJ,  ciV.  on  I/idiSimsnt  of  felony. 
1  ha}e*i  Utft.  P.  C.  546.  A  parltSn  may  be  indifled 
for  preaching  againlf  the  government  of  the  church, 
the  civil  and  eccl  .fiallical  government  being  fo  incorpo- 
rated together,  that  one  cannot  fubfift  without  the  other; 
and  both  center  in  the  king  ;  wherefore  to  fpeak  againll 
the  church,  is  witliin  the  ftatuie  13  Car.  1.  $id.  6g: 
z  Ne!/.  And  a  parfon  wa?  indiiUd  for  pro- 

nouncing abfolution  to  pcrfons  condemned  for  treafon, 
2t  the  place  of  cxccuiionj  withoat  Hicwing  any  repent- 


ance. 5  Afji/.  363-  Alfo  a  patfon  bath  been  indiSed». 
an  J  fined,  tsV.  for  drinking  healths  to  the 'memory  of 
traitors    3  MsJ.  Rfp.  52. 

Jt  is  not  an  indictable  offeree  to  impede  the  public 
intercourse  by  delivering  hand-bilk  in  the  ftreets  I  Bur. 
516.  Nor  to  throw  down  (kins  into  a  public  way,  which 
accidentally  occafions  a  pt-rfonal  injury.  Sira.  190. 
Kor  to  kill  a  dare.  Stta.  679  Nor  ccn  one  be  in- 
dited lor  an  off  ncc  made  penal  by  ftatuir,  witr.oui  it 
directs  to  whom  ilit  penalty  is  payable,  ^tra.  8:8.  Nor 
for  aciingun(]uai:rieda»ajufticc  otpeacf.  Cte  Jac.  643; 
Nor  for  entering  a  yard,  cre^^tn-g  a  fti  d,  unthitching  a 
houfc.  or  by  numbers  keeping  another  out  cf  poficflion, 
if  umttendcd  ttith  violence  or  riot.  bV  :  Burr  1698, 
I7ff>.  1727,  1731.     Nor  for  f.lli'g  fton  meafuic. 

1  PK-ij.  30J  :  3  Burr.  169;.  Nor  for  excluding  com- 
moners by  cnclofmg.  i  ro  E(i%  90.  Nor  for  an  at- 
tempt to  defraud,  if  neither  by  falle  tokens  or  confpiracy. 
Stra.  7(;3.866:  6  McJ.  \0^>  Nor  for  fccrciing  ano'.her. 

2  U.Rajm  1368.  Nor  lor  bringing  a  baftard  child 
into  a  parilh.  S:ra.  644:  3  Burr.  1645  :  2  t^ex.  430 ;. 
but  fee  tiiib  Diitionary,  titles  Cburcf^^.vardens ;  Bajiard. 

iJce  further  on  the  fubjctl  of  Inoiitmenis  at  length. 
2  Hawk.  P.  C.  25. 

INDICTOR,  He  that  Indi51eth  another  man  for  any 
offence  ;  as  indieite  is  the  parly  that  is  indi^^cd. 

INDISTANTliR,  Without  delay.  Mat.  IVeJim. 
Anne  1 244. 

INDiVlSUM,  What  two  perfons  hold  In  common- 
without  partition  ;  as  where  it  is  fJid  he  holds  p-o  in- 
divijoy  Ut.  Kitih.  Z4l. 

INDOLIS,  A  ftudious  young  man,  or  a  youth. 
Mon.  Aii^l.  5  tom.fi.  liO. 

INDOMIT,   Boillcrouj   and  ungovernable. 
Fr.  DuOienary. 

\KDORSi\MV.UT»Jiidor/,imeatum.]  Any  thing  writ- 
ten on  the  back  fide  of  a  deed  ;  thus,  receipts  for  con- 
fidcraiion-money.  and  the  fcaling  and  delivery,  t*!c.  on 
the  back  of  dttds,  are  called  laikrjhatrjs.  I' tfi  $ymb. 
per.  2./.  I  q7.  On  fcaling  of  a  bond  any  thing  may  be 
inder/edoT  fubfcrioed  upon  the  back  thereof,  as  p.irt  of 
the  condition,  and  the  Jndnrjimemt  and  that  (hall  ftund  to- 
gether. Mecrrbjf),  Sec  titles  ifW;  Cettdniin.  There 
ii  a!fo  an  Imhrfimeat  of  hilU  or  m.v»,  of  what  part 
thereof  ii  pr.id,  and  when,  tr'r.  And  in  another  fenfc  it 
is  a  wriurig  n  man's  name  only  on  the  back  of  hiUt  tf 
txchitn^cy  Uz.  Sec  title  Bith  of  F..xd'angt, 

INDOWMF.N  T.  Sec  Endi^^cmem. 

INDUCEMENT,  What  is  alleged  as  a  motive  or 
incitement  to  a  thing ;  the  term  is  uicd  fpecially  in  fc- 
vcral  cafes,  a/t.  Inducemm  to  ailions,  to  a  travcrfc  in 
pleadings,  a  fafl  or  offence  cummiiied,  ^1-.  Induct' 
oumt  to  afliona  need  not  have  fo  much  certainty  a*  in 
other  cafes  :  a  general  indtbuatui  is  not  fufficient,  where 
it  is  the  ground  of  the  aCVion  ;  but  where  it  is  but  the  In. 
duamtnt  to  the  aftion,  as  in  confiderationof  forbearing  a 
debt  till  fuch  a.d;iy,  (for  that  the  parties  are  agreed  upon 
the  debt.)  liiii  being  ljut  a  collateral  promifc,  is  good 
without  ftu:vying  how  due.  Cro.  'Jac,  548  :  z  Mod.  70. 

A  man  ought  to  induce  his  travcrlc  when  he  denies 
the  title  of  another,  bccaufe  he  lliouM  not  deny  it  till  he 
flicw  fonie  colourable  liile  in  hirr.felf;  for  tl  the  title 
traveifcd  be  found  natight,  and  no  colour  of  right  ap. 

pcai».. 
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pears  fornim  who  tnvcrfed,  there  can  be  no  judgment 
gi%  en :  but  an  InJiicemfnt  cannot  be  travcrfcd.  bcciufc 
t.nt  would  be  a  iravcrfc  jfier  a  travcrfe,  and  qui-.ting  a 
man*s  OAn  pretence  of  titlci  and  falling  upon  another. 
Cro.  165,  266:  3  SeUt  357,  An  InJuitftuni  to  a  ir:i- 
vcrfe  mull  be  fucli  mantr  ai  \%  good  and  juftifiab!c  in 
/(ITV.  Cre.  Eitz.  819.  Thrtc  \\  an  Imfu.tmen!  to  a  jufli- 
fication,  when  what  I*  alleged  againll  it  is  not  the  fub- 
ftance  of  the  pica.  iJc.   CV«.  138:  Mom-  847: 

z  AV/):  Air.  9^6.  Sec  title  PltaJmf, 

INDUCTION,  /ifAAa.  i.e.  a  leading  into.]  The 
giving  a  Paifon  poircffion  of  his  church  :  alter  the  bilhop 
Latli  granted  in.'Ututicn.  l-.c  ilfurt  out  his  mandate  to  the 
archdeacon  to  indud  the  clerk,  who  thereupon  cither 
docs  it  prrronalty.  or  ufually  commilTtons  fome  neigh- 
bouring clirgymat;  for  that  purpoi'c  ;  which  i*  compared 
to  li\'cry  and  fcilin.  at  it  is  a  putting  the  miniftcr  in  ac- 
tual poircfTion  of  the  church,  and  of  the  glebe  lands, 
which  are  the  tcmporatities  of  it.  Tliis  /W«.'?ir«  is 
done  in  the  folIoAing  manner:  one  of  the  clergymen 
commifiiopcd  ia':f^  t'l*  iMrfi^i  to  be  induwlcd  fcy  the 
hand,  lays  ic  or  r  ch,  and  pronounces 

thefc  words  ;  1  n,  I  irJuQ  ou  into 

tht  rtai  and  a^~: ...  ::i'y  ef,  Ac.  itv/^  all 

itt  afp:irtrnatt£ts.  i  iicn  he  optn>  the  church  door,  and 
puts  the  parfon  into  potTcflion  thereof,  who  commonly 
tolls  a  bell,  isc,  and  thereby  (hews  and  gives  notice  to 
the  people  that  he  hath  taken  corporal  poiTetnon  of  the 
faid  church  :  if  the  key  of  the  church  door  cannot  be 
had,  the  clerk  to  be  induilcd  may  lay  his  hand  on  the 
ring  of  the  door,  the  laich  of  the  church-gate,  on  the 
church-wall,  and  either  of  thcfe  are  fufBcieni :  aJfo 
Ic4»BUn  may  be  made  by  delivery  of  a  clod,  or  turf  of 
the  glebe,  l^<.  Ordinarily  the  bilhop  is  to  direfl  his 
/nandatc  to  the  archdeacon,  a?  being  the  perfoii  who 
ought  to  indui^  or  give  pciTc'liion  unto  the  clerks  inlli- 
tu:cd  to  any  churches  wiilun  hi:>  archdeaconry:  but  it 
is  fiid,  the  bifhop  may  dirccl  his  mandate  to  any 
other  clergyman  10  make  iKditQUn.  Svc/at.  38  EJ.  3. 
^.  2,  ctty.  3.  And  by  prcfcription,  others  aj  well  a» 
archd:accas  may  make  lnd«Qi^Ht.  Par/.  Cotm/tl,  8. 
Sec  I  Ctfttft.  391, 

An  InJitiliin  made  by  the  patron  of  the  church,  is 
void;  but  bilhops  and  archde.icons  may  indudl  a  clerk, 
to  the  benettccs  of  which  thev  are  p.itrons,  by  /rt/crip* 
ticn.  Sec  II  //.  4.  7>  Tlie  Jean  and  chapter  of  cathe- 
dral churches  arc  to  indufl  prebends;  though  it  hath 
been  held,  if  the  bilhop  doth  inducl  a  prebend,  it  may 
be  good  Jt  thi  (tacntK  law.  1 1  H^a.  4.  7  :  II  f^em.  6. 
In  lomc  places  a  prebend  Oiall  be  in  pofTclBon,  wirh- 
oot  any  Imiu^iicn  :  as  at  U'.jlmrRjltr,  where  the  king 
makes  cclhtion  by  his  letters  patent.  If  the  king 
grants  one  of  his  free  chapels,  the  grantee  fliall  be 
put  in  poffcfiton  by  (he  iheriff'  of  the  county,  and  not 
by  the  biiiiop. 

Bat  no  l.'i.U3icn  is  nccefliiry  to  a  Joa/aivf,  where  (he 
patron  by  donation  in  writing  puts  the  clerk  into  pnflcf- 
Con,  without  prefenution,  C-V,  it  //.-n.  4.  7.  If  the 
C'jihority  of  the  perfoo  wju  made  the  mandate  for  /«- 
^udiettt  determines  by  death  or  removal,  before  the 
clerk  is  induc'ted,  the  iHAuQisn  afterwards  will  be  void ; 
^1  where,  before  it  ii  executed,  a  nctv  b:(hop  is  confe- 
crated,  (S:,  But  if  the  archbilhop,  during  the  va- 
cascy  of  a  fee,  as  guardian  of  the  fptriiualitics,  iflTue  % 


mmdate  to  induil  adctk  to  a  church,  iiii  good  though 
not  executed  before  there  is  a  newbtfhop.  i  Ltv.  297 
1  /*(■'.;;  .  309. 

Jn.iu£ihn  is  a  irmptrn!  ail  \  and  if  the  archdeacon  rc- 
fufe  to  inducl  a  parl'on,  or  to  grant  a  commtllion  to 
others  to  do  it,  aAion  on  the  cafe  lies  agatnll  him,  on 
which  damages  (lull  be  recovered  ;  he  may  likc*iff 
be  compelled,  by  fcr.tcnce  in  the  Ecclcfidihcal  Court, 
to  induA  the  dcrk,  aad  (htU  anfwcr  the  contempt. 
12  Rtf.  128. 

It  ii  lifJuaiM  which  mikes  the  parfon  complete  in- 
cumbent,and  fixes  the  freehold  in  him  ;  and  .1  church  is 
full  by  Ifiiiudnfit  which  cannot  be  avoided  but  by  fuart 
/w/i-^;.' at  common  l.itv.  ^Jti/>.yg:  /*/t>u-./.  529  :  ifei. 
15.  Abifhop  fucd  in  chc court cf.iudicnc^.  10  repeal  an 
inllitution,  alter  In'Ju^ten  had,  and  a  pvehibtuan  wai 
granted  ;  treau/c  an  iKpituttett  is  net  ex^inahU  in  tht  Spi* 
nual  C^urt  nfter  Indu^ion.  but  then  a  quart  iwptdit 
lien.  Afiwr  S60.  It  is  not  the  dlmij/ien  and  injiitutam^ 
but  the  h'iuBien  to  a  JuxJ  hfncfif,  which  makes  ihe 
frji  'vtiii,  in  cafe  of  plhralitiett  Arc.  Nosr  12.  Sec  this 
Diflionary,  title  J>hs>u/sn  U  ;  Par/tn. 

IKDULGhNCIiS,  Acc.xdin::  to  the  dofirinc  of  the 
Rcrnijh  church,  all  the  good  works  of  the  Saints,  over 
and  above  thofe  which  were  neccffary  tow.irdi  their  own 
iuflificatioo,  together  with  the  infinite  merits  of  Je/ur 
Cbrijl,  arc  depofttcd  in  one  incxhauflible  trcafur^'.  The 
keys  of  this  were  committed  to  St.  Ptter,  and  to  hi.i 
fuccelTors  the  Popes,  who  may  open  it  at  plcafure,  and 
by  transferring  a  portion  of  this  fuperabundant  merit  to 
any  particular  perfun,yffr  a  j'um  cj  msney^  may  convey 
to  him  cither  the  pardon  of  his  own  fins,  or  a  releafc 
for  any  one  tn  whom  he  is  interelled,  from  the  paios  of 
purgatory.  Such  Indulgences  were  firft  invented  in  the 
eleventh  century  by  Urban  II.  Reienfin^s  Cl-sr.  V.  ii* 
79.  See  the  jlat.  2;  Htn.  8.  r.  z\.  fee*  27.;  and  this 
Diftionar)-,  tides  R^mt ;  Pafifii. 

IN  ESSE.  Inlein^.]  The  learned  make  this  dlf- 
tin^on  between  things  in  eje  and  in  pe^  i  as  a  thing 
that  is  not,  but  may  be,  they  fay  is  in  pejjit  or  in  po^ 
tentia;  but  whzt  i>  apparent  and  vifible,  they  allege 
is  in  ej^f  viz.  that  it  his  a  real  being,  whereas  tlic  other 
is  caiual,  and  but  a  pollibility.  A  child,  before  he  ic 
born,  is  a  thing  in  psp  ;  after  he  ts  born,  and  for  many 
legal  purpofes  after  he  is  conceived,  he  is  faid  to  be  in 
r^e,  or  a^ual  beii;<^.  Sec  titles  Pcjihumeut  CliUrtn ;  ii- 
mifitri^n;  EJlates\  If'illst  JScc. 

INEWARDL'S,  /ru-or^nr.]  A  guard,  a  watchman* 
one  fct  to  keep  watch  and  ward.  Li6*  Dcme//laj.  Cbenth. 
firref. 

INFALISTATUS.  This  word  occurs  only  in  ^j^i 
cV  Hitt^Lam,  Summa  pur-va,  eap.  3,  rccapitu'ating  the 
fevcral  punishments  for  felony.  Mr.  Srliffn,  in  his 
notes  on  that  author,  fays,  It  appears  that  feveral 
"  colloms  of  places  made  in  thofe  days  capital  punifti- 
"  rocnis  feveral.    But  what  is  ?  Id  regard  of 

•*  its  bcitigacuftom  ufcd  in  a  port-town,  I  fuppofe  it  wn 

made  out  of  t}ic  Fr.  word fjlizt,  which  \h /in.- /tt'i J  6j 
"  the  iKuttr  fiJi,  or  a  bank  of  the  ftit.    In  this  faha 

or  bank  it  feems  their  execution  at  Dover  was." 
The  elaborate  Du  Frrfne  condemns  this  derivation  and 
this  fcnfe  of  the  word,  but  yet  gives  no  better.  There- 
fore (till  we  have  more  authority)  we  may  conclude 
that  infalijlaius  did  iroj>ly  fomc  capital  punifhmcnt  in- 

fiiaed 


Ai^ed  on  the  Cinds  or  Tea  Ihore:  perhaps  infalifiaih 
wai  ctporiiig  ihe  tDaU-faflor  to  be  laid  bound  upon  the 
fands,  titi  the  next  full  tide  carried  him  away  ;  of  which 
cutlom.  there  is  fomc  dark  tradition.  The  penalty 
took  iti  name  from  the  Herman /iile/et/ale/iat  which  fig- 
citicd  not  only  the  lands,  but  rather  tlic  roclcs  and  cliHs 
adjoining  or  impending  on  the  fca'Diore.  Ccauc/.  Sec 
the  like  ufc    Jaltjia  in  Mon.  ^Iti^l,  torn.  2.  /.  165.  6. 

INFAMY,  Which  extends  to  forgery,  perjury,  grofs 
cheais,(5^r.  difables  a  man  to  beawitnels,  or  juror;  but 
a  pardon  of  crimes  rcftorcs  a  pcrlon's  credit  10  make  him 
a  good  evidence,  a  Uawk.P.  C.  c.  46./.  19.  Judgment 
of  the  pillory  tuJuce*  la/amy  by  the  common  law  :  btit, 
by  the  civil  and  c<inon  law,  if  the  caufe  for  which  the 
perfon  was  convi^Ud  was  not  infamous,  it  infecs  no  /«- 
/amy.  3  Lev.  426.  See  titles  Z^jidenxt ;  It'hntft. 

iNFANGTHEF,  INFANUiiNEIHliOF,  from 
Sax.  Futg  or  Fangrrit  i.  e  captrt^  and  Thttf,  Ftu\'\  A 
privilege  or  liberty  granted  unto  lords  of  ceruin 
manors,  to  judge  any  thief  taken  luUhin  their  fee. 
Bra^.  Ith,  3.  c.  3;.  In  fome  anticnc  charters*  it  ap- 
pears that  the  thic-f  (hould  be  ta'ccn  in  the  lordfbip, 
and  with  the  goods  flolcn,  otherAifc  the  lord  had  not 
^urifdiflion  to  try  him  in  his  court  ;  though  by  the  laws 
of  king  EJvjcrd  the  Con/efetf  he  vv."-!  not  reJirained  to 
his  own  pcoplC'Or  tenants,  but  might  :ry  any  man  who 
was  thus  taken  in  his  manor  :  it  is  true  afterwards,  the 
word  iit/anphef  fignitted  Latro  caftui  in  ttrrj  aluujut 
Jeijiiut  de  aii^uo  Latrininio  dt  fttii  frepriis  homhiiBui.  See 
Jlat,  I  2  P.iSM.  e.  15.  Tue  franchifcs  of  hifang- 
tbtf  and  outfangtbfft  to  be  heard  and  determined  in 
court-barons,  arc  antiquated,  and  long  fince  gone. 
z  Inji.  31.    The  word  i:  fomctimes  preceded  by  an  H. 

INFANT,  Inftim.'\  A  perfon  under  twenty-one  years 
of  age ;  whofc  a£1s  are  in  many  cafes  either  orMV,  or 
wiUa&U.  Co,  Lit.  lib.  I.  <ap.  21  :  lib*  2.  <ap.  28. 

I.  The  ffviral  Aga  dijitngnipstd  By  Law  for  variout 

Parfcfti, 

II.  U'be  art  fuhje3  te,  pr  frtt  fromt  the  Incapacities  vf 

Minor  J  ;  and  hew  far  iht  LarM  regards  Infants  in 
ventre  ia  mere. 

III.  Of  th<'X\\:K\tf  Infancy, 

IV.  Oftjuhat  OfficeSi  Trulls,  md  Funflion?  an  litfant 

it  tapable, 

V.  ^yhat  an  Infant  may  do  for  his  own  Advantage ; 

<6>Tv  far  bit  Alis  art  good,  void,  or  voidable,  \3c. 
Of  CcntraSs  for  Ktctjhrics,  "Judidul  Acii,  and 
Ails  in  Pais. 

I.  Though  a  perfon  is  fUIed  in  law  an  Infant,  dll  attain- 
ing the  age  of  twenty-one  years,  which  v>  termed  his  full 
age,  yet  there  are  many  aduons  which  he  may  do  before 
that  age,  aT>d  for  which  various  times  or  ages  are  ap- 
pointed. Thus,  a  Mate  at  twehe  years  old  may  take 
the  oath  of  allegiance ;  at  fturiem  he  is  at  years  of  dif- 
cretion,  and  therefore  may  difagree  or  conicnt  to  mar- 
riage ;  may  choofc  his  guardian  ;  and  if  hii  difcrction  be 
aftually  proved,  may  make  bis  teftamcnt  of  his  perfonal 
eflate;  at  f'vcnum  may  be  an  executor;  and  at  tn;cnfy 
cne  is  at  his  own  difpofal,  and  may  alien  his  lands, 
goods,  and  chattels.  A  FemaV  alfo,  at  frven  years  of 
age  may  be  betrothed  or  given  in  marriage ;  at  nine  is 
entitled  to  dower;  at  iwJve  is  at  years  of  maturity, 
and  therefore  nay  confenc  or  difagree  to  marriagCj  and 


if  proved  to  have  fuHicient  difcretion,  may  bequeath  brr 
perfonal  cllate ;  at  fourttm  is  at  years  of  legal  dtfci eiion, 
and  may  choole  a  guardian;  at  ftventetn  may  be  exe- 
cutrix ;  and  at  luaenty  cne  may  difpofe  of  hctletf  and  her 
lands :  fo  that  full  age,  in  male  or  female,  is  twenty-one 
years;  which  age  \%  completed  on  the  day  preccdin,^ 
the  annivcrfary  of  a  pcrCon^s  birth.  Salk.  44.  6x5  :  Ld. 
Raym.  4S0,  I0961:  1  Bre.  P.  C.  468.  (8vo.  edit.)  Teder 
V.  Sanfam,  Jf,  therefore,  one  is  born  on  the  ift  of  Jo' 
rntary,  he  is  of  a^e  to  do  any  legal  aA  on  the  morning 
of  the  lad  day  ot  Dtumk-t ,  though'  he  may  not  have 
lived  twenty-one  years  by  near  fcriy-cighi  hours;  ihc 
rcafon  is,  thai  in  law  there  is  no  fra^ion  of  a  day,  and 
if  the  birth  were  on  the  fiift  fecond  of  one  day, and  the. 
aflon  ihc  laft  fecond  of  the  o[her,.then  twenty-one  years 
would  be  complete  i  and  in  law  it  is  the  fame,  whether 
a  thing  u  done  upon  one  moment  of  the  day  or  ano- 
ther: and  hence  piobably  origiraled  the  diHinflion  of 
a  year  and  a  day,  Ue.  by  wliicli  is  meant  a  year  com* 
picte  in  common  accepiaiion. 

From  the  obfervations  made  on  the  daily  aflions  of 
Infants,  as  lO  their  arriving  at  difcrction,  the  laws  and 
culloiiis  of  every  country  have  Axed  upon  particular 
periods,  on  which  they  are  prefumed  capable  of  ailing 
with  rcafon  and  difcreuon ;  in  our  law  the  full  age  of 
man  or  woman  is  twenty-one  years.  3  AVw  Abr.  1 18. 

Therefore,  if  one  under  the  age  of  twenty  one  years 
makes  his  will,  and  thereby  dcvifes  his  lands,  and  after 
attains  the  age  of  tweniy-one  years,  and  dies,  without 
making  a  new  publication  thereof,  tkij  devift  is  •void. 
Dyer  143  :  Raym.  84  :  i  $id.  162. 

Though  a  perfon  urdcr  the  age  of  twenty. one  cannot 
dire^ly  difpofe  of  his  landi,  yet  as  one  under  that  a^e 
may(purfuant  to  the  (latuteof  12  Car.  2.  cap.  24,)  dif* 
poic  of  the  cuAody  of  bis  Infant  child,  it  is  faid,  fuch 
difpofition  draws  after  it  the  land,  ^r,  as  incident  to 
thccuUody.  Vaugb.  178. 

The  reafon  wh^  an  Infant  male  at  fourteen,  and  fnnah 
at  t'wel'vet  may  difpofe  of  ihcir  perfonal  ellate  at  thofu 
ages  is,  that  the  common  law  has  appointed  no  time, 
bcin^  a  matter  cognizable  in  the  Spiriiu.il  Court,  which 
herem  proceeds  according  to  the  civil  law ;  by  which 
law,  Infants  at  thcfe  ages  are  prefumed  to  have  fufiicicnt 
difcretion  to  make  fuch  difpofuion  ;  therefore  their  tef- 
laments  in  thefc  cafes  are  not  to  be  fct  afide,  or  con* 
trcllcd  in  Chancery,  or  the  temporal  courts.  2  Mod, 
315:   zfoms  Comb,  ^o:   l  yrra,  469:  Priced, 

Chan.  316^ 

Though  the  age  of  confent  to  a  marriage  in  an  Infant 
male  is  faurteen,  and  in  a  female  fwelve ;  yet  they  may 
marry  before,  and  if  they  agree  thereto  when  they  attain 
thcfe  .ngcs,  the  marriage  i>  good;  but  they  cannot  dif. 
agree  before  then  ;  and  if  one  of  them  be  above  the 
age  of  confent,  and  the  other  under  fuch  z^e,  the  party 
fo  above  the  age  may  as  well  difagree  as  the  other ; 
for  both  mud  be  bound,  orneiiber.  Co.  Ltt.  33,  78,  79. 
2  Jn^^.  434:  3  la^.  88,  89:  6  Co.  22:  7  Co,  43: 
I  Rol.  Abr.  340,  341. 

But  though  the  party  above  age  may  as  well  disa- 
gree as  the  other,  yet  it  Is  faid  that  the  party  cannot 
do  it  before  the  other  arrives  at  the  proper  age:  alfo  it 
is  faid  to  have  been  adjudged,  that  if  a  man  marries  a 
woman  that  is  within  the  age  of  /ncAy/  years,  and  after 
the  woman  at  tlt^en  years  of  age  difagrccs  to  the  mar- 
riage,  and  afur  the  hulband  ukes  another  wife,  and 


INFANT  I. 


hath  iffue  by  her,  t^at  iSiJ  U  a  bifbrJ  ;  fsr  th  firjl 
taaniage  eomtMitf  ttotii;u'j/ia.i,v.ig  tkt  difagrument  of  the 
^vf'oion  ;  for  (he  tanuoc  ditagree  wtUun  the  age  of  :wc>-vt 
>'c±ri.  ami  fo  her  uifjgrccaient  is^oid.  Co.  Lit.  79  : 

I  Ril.  Ahr,  J4I. 

11  a  man  marrici  a  u-omin  who  is  ivithin  the  age  of 
Ptvelvf  year*,  and  after  ilie  feme  covert  wrhm  the  age 
of  cunfent  di(a;;rees  to  the  marriage,  and  fl/trr  the  age 
of  tiothe  yeir»  marrirt  aaothcr,  the  firft  marr'uigc  it 
abfolutcly  jilfulvci,  fo  that  he  may  tah  iiKzilrr  ivi^e; 
for  ihougli  the  difsgreemeni  within  the  age  of  conical 
was  not  lufficicnt,  yet  her  uking  iuiother  hufbind,  after 
tlje  age  of  co  ifcot,  nj.rmi  th«  diugftcmtntt  and  fo  the 
jnirriage  avciJed  tib  I'liue.  1  Jicf.  ^6r.  341. 

See  the  cal'c  of  Mr.  fit zga-rarif^  Lvrd  Deant,  and 
Mr.  FiUers.  3  S'tw  Ahr.  119,  120.  See  alfo,  t 
I  R<i!.  Mr.  340:    Dyer  369  :    Mitr  575  :    1  Rsl,  Mr. 
3|l  :    I  Ii^.  79:   7  Co,  Ktfii\  <ci}t :   6  Co.  Amhryla 
Otargi*!  cafe  :  7  //.  6.  1 1  :  6  Cs.  it. 

At  common  law  aii  Infant  at  fcurtfti  was  tut  of  itftfrV 
of  guardian  in  focage,  to  eboo/e  VLguerdiim  ;  and  at fftten 
to  h.ive  had  W pur ftur  ftiz  CbevaUtr.  Co.  Lit,  08.  h  : 

The  aiuhority  of  a  guardian  in  focage,  ceafcs  at  the 
age  of  fourteen,  at  which  age  the  Injuni  may  call  his 
£uardUnio  an  accpiint.and  may  chouica  nctv  guardian. 
Ut  JtS.  103  ;  C#.  Lu  7;  :  2  Inft.  135. 

One  iKUbim  the  age  of  7iiY»;r-w^  years  may  do  ho* 
maget  but  not  fealty  ;  bccaufe,  in  doing  of  fealty  he 
Ought  to  be  fworn,  which  an  Jtfunt  cannot  be.  Co.  Lit. 
65.  ^:  2  />fj.'.  II. 

An  Infant  at  the  age  of frvexttttt  miy  be  a  prccurator 
ai  well  as  exeeuier  ;  and  In  this  both  the  civil  and  com- 
mon law  agree.  5  Co.  29.  $1  Of.  Ex.  307  :  1  UtJ. 
Hifi  P.O.  17. 

Infancy  is  a  good  caufe  of  refufal  of  a  cleric  ;  alfo  by 
the  ftatuics  13  tap.  iz.and  13  14  Car.  2.  f.4, 
rone  is  to  be  admitted  a  deacon,  unlefs  he  be  twenty- 
three  a/  ItaJ},  nor  a  pried,  unlcfs  he  be  twenty<four. 
Ctbf.Ctd.  168:  3^^.67. 

By  the  cuflom  of  gavelkinit  an  Itefant  at  the  age  of 
ffittn  is  reckoned  at  full  age  to  fell  hit  landt\  ana  this 
feems  to  have  been  taken  fr  .m  the  civil  law,  which 
reckons  fcurtttn  the  tttar  puktrtatu  \  for  they  reckoned 
lhat  though  the  Itfant  had  ended  his  years  of  j^tmr. 
diaitihip  at  ftHrieemt  yet  he  might  not  have  completed  his 
account  with  his  guardiin  till  the  age  oi  ftfttrn,  and  thnc 
was  etleemcd  to  be  the  age  when  he  was  completely  out 
of  guardiar.rnip;  therefore  at  this  age  he  was  allowed  to 
fell  the  la.id*  dcfcended  to  htm  :  but  in  this  the  customs 
of  En^lavd  differ  from  the  nvil  lavt ;  for  civil  lazu 
does  tiot  allow  of  this  difpofition  till  the  age  of  twenty- 
five;  therefore  this  mull  have  been  .iHmvcd  by  the  old 
Sajtoa  law,  bccaufe  they  thoaght  that  much  time  was 
loft,  if  the  Jufart  could  only  ufe  his  own  ellate  without 
beinjj  able  to  difpofe  of  it  in  a  way  of  irafnck,  or  in 
marria;^c,  ti'l  twenty-live;  therefore  they  allowed  the 
Jitfatjt  to  fell  (hut  under  grc-at  limitations  .md  rertric- 
tions,  that  he  might  not  be  defrauded)  ;  and  by  this 
means  ihey  thought  there  was  futHcieot  provificn  made 
for  the  nccedity  of  commerce.  Lamb.  624.  625.  See 
title  Gavelkind. 

Alfo  by  eu/iom  in  fome  places,  an  Infant  feifed  of 
lands  in  focage  may,  at  the  age  of  f/ieeajearst  make  a 


Itafe  for  jeart,  which  ftiall  bind  him  after  he  comes  of 
age ;  for  the  cif/cm  makes  fyuen  his  foil  age  to  that 
purpofe*  Co.  Lit.  41;.  b, 

Alfo,  by  the  tujicn  of  Lendeitt  an  Ififant  unmarried, 
and  above  the  age  of  fourteen,  if  under  twenty-one,  may 
bind  himfttf  apprenttu  to  a  freeman  of  Loadevt  by  in- 
denture with  proper  covenants ;  which  ecveuanti,  by 
the  cullom  of  Lenden,  ihall  be  as  tunding  .is  if  he  were 
of  fall  age.  Mcor  134:  2  Buif.  192  :  2  Rcl.  Rep.  305  ; 
Palm,  361  :  t  M:d.  271 .  See  flan.  5  Eltx.  4  :  43  £//«. 
f.  2 :  and  thi^  Diclionary,  title  Jpprenttu. 

In  Criminal  C\ifts,  the  law  of  EnglarJ  does  in  fome 
cafes  privilege  an  Infant  under  the  age  of  twenty-one. 
as  to  common  mifdemeanors,  fo  as  to  efcape  fine,  impri- 
fonment,  and  the  like  ;  and  particularly  in  cafes  of 
omilTion.  at  not  repairing  a  bridge,  or  a  highway,  and 
other  iimilar  otFencei ;  for,  not  having  the  comniaud  of 
his  fortune  till  twenty-one,  he  wants  the  capacity  to  do 
thofc  things  which  the  law  requires.  But  where  there 
i5  any  notorious  breach  of  the  peace,  a  riot,  battery,  or 
the  like,  (which  Infants  when  full-grown,  arc  at  lealt 
as  liable  as  others  to  commit,)  for  thefc  an  Infant 
above  [he  age  of  fourteen  it  equally  liable  10  fuffer,  as 
a  perfon  of  the  full  age  of  twenty-one.  i  Hat.  P.  C. 
20,  21,  22. 

Wifli  regard  to  capital  crimes,  the  law  is  Aill  more 
minute  and  circumlpeft,  dilunguilhing  with  greater 
nicety  the  feveral  degrees  of  age  and  difcrction.  By 
the  .mtient  Saxcn  law  the  ace  of  twelve  years  was  efta- 
blilhcd  lor  the  age  of  pofTible  difcretlon  when  firll  the 
underlliiiiding  might  open.  L-  L.  Athelfiant  li^tlk,  65. 
Irom  thence  till  the  olfcnder  was  fourteen,  it  was  tcfai 
pitlertati  proxtma,  in  which  he  might  or  might  not  ba 
guilty  of  a  crime,  according  to  his  natur.il  capacity  or 
incapacity.  This  was  the  dubious  (lage  of  difcretion  : 
but,  under  twelve,  it  was  held  that  he  could  not  be 
guilty  in  will,  neither  after  fourteen  could  he  be  fup- 
pofed  innocent  of  any  capital  crime  which  he  in  faA 
committed.  But  by  the  law  as  it  now  llands,  and  h-ii 
flood  at  leaft  ever  fmce  the  time  of  Edward  Ul,  the 
capacity  of  doing  ill,  or  contra£ling  guilt,  is  not  fo 
much  meafurcd  by  years  and  days,  as  by  the  llrengih  of 
the  delinqueni'i  underilanding  and  judgment.  For  one 
lad  of  eleven  years  old  may  have  as  much  cunning  as 
another  of  fourteen  ;  and  in  thcfc  cafes  our  maxim  isi 
that  "  rnaltiia  fupfltt  *rtatem.'*  Under  fcven  years  of 
age  indeed  an  infant  cannot  be  guilty  of  felony  ;  Mir, 
(■.4.  §  16  :  I  Hal.  P.  C.  27:  P.'eiid.  19  :  for  then,  by 
prcfumption  in  taw,  he  cannot  h.ive  difcretion;  and,  in 
fa^,  a  felonious  dilcretion  is  almull  an  impoHibility  in 
nature,  and  no  averment  lliall  be  received  agaicll  thac 
prcfumption ;  but  at  eight  years  old  he  may  be  guilty 
of  felony.  Dalt.  Juf.  e.  147.  .Alfo,  under  fourteen, 
though  an  infant  lhall  be  prima  facie  adjudged  to  be 
dolt  tncapax;  yet  if  it  appear  to  the  court  and  jury  that 
he  was  dolt  capax,  r.nd  could  difccm  between  good  and 
evil,  he  may  be  convifted  and  fuffer  death.  Thus  a 
girl  of  thirteen  has  been  burnt  for  killing  her  mifUeft ; 
and  one  boy  often,  and  another  of  nine  years  old,  who 
had  killed  their  companions,  have  l>een  fcntenced  to 
death,  and  he  of  ten  years  a^ually  hangi-J,  becaufc  ic 
appeared  upon  their  trials,  ihu  the  one  hid  liimfclf,  and 
the  mhcr  hid  the  body  he  had  killed  ;  which  hiding  ma- 
nifclled  a  confcioufncfs  of  guilt,  aiul  a  difcretion  to 
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difccrn  between  good  and  evil,  i  }1al  P.  C.  26,  7.  And 
there  was  once  an  mftancc,  where  a  boy  of  eight  years 
old  was  tried  at  Ahin^.icn  for  firing  two  barns:  and,  it 
appearing  that  he  had  raalicc,  r^*venge,  and  conning,  he 
was  found  gu)Ity>  condemned  >  and  hanged  accordingly. 

on  I  Hal.  P.  C.  25.  Thus  ahb,  at  the  aflizes  for 
Surjt  in  tlie  year  1748,  one  WiUiam  Vbt  fi,  a  boy  of  ten 
years  old  was  convirted  on  his  own  confetfion  of  mur- 
dering hi^  bcd-fclIow;  there  appearing  in  his  whole  be- 
haviour pUin  tokens  of  a  mifchievoiis  difcrcnon  ;  and, 
as  fparing  this  boy  merely  on  .iccount  of  hii  tender 
years  might  be  of  dangerous  confcquencc  to  the  public, 
by  propagating  a  notion  that  children  mightcommit  fuch 
atrocious  crimes  with  impunity,  it  was  unanimoufly 
agreed  by  all  the  Judges,  that  he  was  a  proper  fubjcd 
of  capita!  puniibment.  Ftjleft  72.  But,  in  all  luch 
cafes,  the  evidence  of  that  malice,  which  is  to  fupply 
age,  ought  to  be  flrong  and  clear  beyond  all  doubt  and 
contraditlion.  4.  Comm.  22,  24. 

Lord  Hale  lays  down  the  following  further  cautions  on 
this  fubjeft: 

if  the  party  be  above  twelve,  though  under  fourteen, 
and  appears  to  be  /lali  capax,  and  could  dijcern  btt'wirn 
gcod  and  tvii  ot  I  he  time  of  the  offente  ecmmiUfd,  he  may 
be  conviflcd,  and  undergo  judgment  and  execution  of 
death,  though  he  hath  not  attained  the  age  of  fourteen  ; 
but  herein,  according  to  the  nature  of  the  offence  and 
circumlhnces  of  the  cafe,  the  judge  may,  or  may  not, 
in  difcreiion  reprieve  him,  before  or  after  judgment.  In 
order  to  obtain  the  king's  pardon.  If  an  Infant  be 
above fifrn,  and  under  tivelvi  years,  and  commit  a  ca- 
pital offence,  prima  fade  he  is  to  be  judged  not  guilty, 
and  to  be  found  fo ;  bccaufc  he  is  fuppofcd  not  of  difcrc- 
tion  to  judge  between  good  and  evil :  yet  if  It  appear, 
by  Jirong  and  pre^rartt  evidence  and  drcamjlancef,  that  he 
had  difcrction  to  judge  between  good  and  evil,  judg- 
nient  of  death  may  be  given  againil  him  ;  for  maltiia 
fup^Ut  atatem  \  but  herein  the  circumflanccs  muft  be  in- 
quired of  by  the  jury,  and  the  Infant  is  not  to  be  con- 
vitt  upon  his  confcffion ;  alfo  herein,  my  Lord  Hale 
fays,  that  it  is  prudent  after  convicllon  to  refpitc  judg- 
ment, or  at  Icali  execution  ;  but  that  if  he  be  conviftcd 
the  Judge  cannot  dilchargcbui  only  reprieve  him  from 
judgment,  and  leave  him  in  cuflody  till  the  king's  plea- 
furc  be  known,  i  Hal,  Hij}.  P.C.  26,  27, 

11.  The  privilege  or  incapacity  of  Infancy  docs  not 
extend  to  the  King;  forihe  political  rules  of  govern- 
ment have  thought  it  neccffary.  that  he  who  is  to  govern 
the  whole  kingdom  fhould  never  he  conhdered  as  a 
minor,  incapable  of  governing  himfelf  and  his  affairs. 
Ctf.  Lit.  43  :  Dyer  209.  L 

Therefore  if  the  King  within  age  make  any  leafe  or 
grant,  he  is  bound  prcfcntly,  and  cannot  avoid  them, 
either  during  his  minority,  or  when  he  comes  of  full  age. 
Ph-xd  213.-1:  5  Co.  27  :  7  Cc.  12.  So,  tl  llic  king 
aliens  land  whiclC  he  had  by  defcent  from  his  mother,  he 
fhall  not  defeat  ir,  by  rcafon  that  he  w.ij  w-ihin  .Tgc  at 
the  time  of  the  atienauon ;  for  his  body  poli:!c,  which  is 
annexed  to  his  body  natural,  lakes  away  the  imbtcillTy 
cf  the  natural  body,  and  draws  it,  and  all  the  cfTcfts 
thereof,  to  itfelf ;  magi$  di^mm  tfchtt  Ad  fc  mtimi 
di?irjm.   Sec  Plvjijd.  SI 3,  14* 
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So  if  the  King  confent  to  an  aft  of  parliament  during 
his  minority,  yet  he  cannot  after  avoid  this  a^;  bccaufe 
the  king,  as  king^  cannot  be  a  miner  ;  for  as  king  he  ti 
a  body  politic.  Co.  Lit.  43  :  1  RvlL  Abr.  728. 

Alfo  the  ails  of  a  mayor,  and  commonalty,  (hall  not 
be  avoided,  by  rcafon  of  the  nonigc  of  ihc  mayor.  Cro. 
Cat'.  557  :  ;  Co.  27. 

Although  a  duLe,  carl,  or  the  like,  be  but  a  minor,  or 
nor  above  ten  years  of  age.  In  the  cuilody  and  in  the 
family  of  another  nobleman,  who  may  and  doth  retain 
chaplains,  yet  he  may  qualify  chaplaios  to  held  two 
benefices  with  cure,  as  If  he  was  of  full  age.  4  Ca.  1 19. 

An  Infant  in  gavelkind  fliall  have  his  .ige,  and  all 
other  privileges  ot  the  Infant  at  common  law;  becaufe 
though  he  hath  the  privilege  of  alienition  at  fifteen,  yet 
that  doth  not  take  from  him  any  privilege  he  had  before 
at  common  law.  1  Rcl.  Abr.  144. 

A  baiUrd  being  impleaded  fhall  have  his  age  :  for  tht 
dilatory  plea  muft  be  determined  before  the  pleas  in  thief  can 
roau  on  ;  fo  that  the  pl';a  of  infancy  will  itay  the  fuii 
before  it  can  be  inquired,  whether  he  is  or  is  not  a  baf- 
tard.  Co.  Litt.  244.  b. 

An  Infant  in  ventre  fa  mere^  or  in  the  moihcr'* 
womb,  is  fuppofcd  in  law,  to  be  born  for  many  purpofes. 
It  is  capable  of  having  a  legacy,  or,  a  furrender  of  a 
copyhold  cllate  made  to  it.  (Sec  Pcft  this  divifion.) 
It  may  have  a  guardLm  alligned  to  it;  and  it  is  enabled 
to  have  an  eflate  limited  to  its  ufc,and  to  take  afterward* 
by  fuch  limitation,  2s  if  it  were  then  a^ually  born. 
Stat.  10  cs"  1 1  /if''.  3.  f.  16 :  I  Comm.  i  jo.  Sec  this  Dic- 
tionary, iwXi  Pofhuiiioas  Childroi. 

A  child  m  'ventre  fa  mere  may  be  appointed  executor  ; 
alfo  if  there  are  two  or  more  at  a  birth,  they  (hall  be 
joint  C];ccutors,  or  joint  legatees  of  the  thing  bequeathed. 
Goddpb.  Orph.  Leg.  loz. 

If  there  be  ballard  eigne  and  mulia-  puifne^  and  the 
ballard  enters,  and  dies  fcifed,  his  iffuc  lhalt  inherit  the 
lands,  and  exclude  the  mulier  for  ever;  but  in  this  cafe 
if  the  ballard  had  died  leaving  iflue  in  ventre Ja  mere^znd 
the  mu/ter  had  entered,  and  then  a  fon  is  born,  yet  he 
cannot  enter  upon  the  mulier:  herein  our  law  differs 
from  the  civil  law :  for  our  law  requires  an  immediate 
defcent,  which  cannot  be  before  the  perfon  is  in  e£e  j 
alfo  by  our  law  the  freehold  cannot  be  in  abeyance. 
Co,  Lilt.  244. 

A  devifc  of  lands  to  an  Infant  irt  ventre  fa  mere  is  good> 
and  the  freehold  Htall  not  be  In  abeyance,  but  flialt  dc- 
fcend  to  the  heir  at  law  in  the  mean  time.  TJiough 
formerly  it  was  doubted,  Fide  1 1  Hen.  6.13:  Bro,  De- 
I'ife  32  :  Mcar  177,  637  :  2  Bulf,  273  :  Cro.  Eiiz.  42^  : 
I  Lev.  =  t  Sid.  153  :  Rajm.  163  :  i  Keh.  85  ;  i 
231  :  2  Mod.  9. 

However  alt  the  books  agree,  (hat  a  devife  lo  an  In- 
fant ivhtii  he  jhall  be  borrtt  OT  n/heii  Gcd  fimll  give  him 
biriht  is  good,  at  an  executory  dei-ije,'  that  the  free- 
hold fhall  defccnd  to  the  heir  at  law  in  ilie  mean  time. 
I  Sid.  153  :  I  Lrv.  155  :  Raym.  163.  S.  C.  So^m  v, 
Cailer.  It  may  be  deviled  to  trujiees. 

So  It  is  clear,  th.it  if  land  be  dcvifed  for  llf-?,  the 
remainder  to  a  puliriumous  child,  that  this  is  a  giioj 
contingent  remainder;  becaufe  there  is  a  perfon  in  being 
to  take  the  particular  ellate ;  and  If  the  contingent  re- 
mainder vvft&  during  the  continuance  of  the  particular 
H  citnic. 
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cfUtc.  or  M  j>^a*f^that  U  deierralnes,  it  is  fufficient. 
Meor  637  :  3  il^y.  4,08  :  1  Med.  359  :  1  Sn!k.  227  : 
Car:h,  309,  jcc  this  Dirtionary,  titles  Rimaimitr ; 
£Jiate  \  Pcjl/juir.ous  Cl-iU ;  Exicutsry  Divi/?. 

A\(o'\t  feems  agreed,  that  a  man  may  lurrcndcr  copy- 
hold lands  immediately  to  the  ule  of  an  Infant  in  •vnare 
fa  mtrc  \  ft.r  a  furrendcr  15  a  thing  executory,  and  no- 
thing velli  before  admittance  ;  nud  therefore,  if  there 
He  a  perfon  to  take  at,  the  time  of  the  admlttan'ic,  it  ii 
fuincient,  and  not  like  a  grant  at  common  law,  which 
puuing  the  efiate  out  'of  ihc  grantor  mufl  be  void,  if 
there  be  nobody  to  lake.  1  Roil.  Rip.  109,  138  :  zBuljh 
273  :  Cc.  Cvpyh.  9 ;  and  fee  A/ccr  637. 

If  an  ufurpatioo  be  had  on  one  in  ven/rt/it  mere  \  at 
the  next  turn  after  his  birth,  he  Ihall  be  relieved  on  the 
liatcteof //V/'i're.  2.  (np.  ^  :  Hr.b.  140. 

An  J.-iran:  .;;  ^jirsin  ja  tmre  may  have  a  dUlributive 
fiure  of  inteftate  property  even  with  the  half  blood. 
>  f'e/.  Si.  It  is  capable  of  taking  a  dcvife  of  land.  Sec 
ante  and  z.  Jti.  117:  1  Freem,  244,  293.  h  takes, 
under  a  marriage  fettlemcnt,  a  provifion  made  for  chil- 
dren living  1:  the  death  of  the  faiher.  1  /'V/'.  85.  And  it 
has'Hately  been  decidtd,  that  marriage,  and  the  birth  of 
a  pollhuniojs  child,  amount  to  a  revocation  of  a  v\-ill  ex- 
ecuted previous  to  the  marriage.  5  Ttrm.  Rep.  49.  U 
takes  land  by  defcent,  though,  in  that  cafe,  the  prefump- 
dve  heir  may  enter  and  receive  the  profits  for  his  own 
ufe  till  the  birth  of  the  child,  which  feems  to  bo  the 
only  intercft  it  lofes  by  its  iituatlon.  3  H'ilf.  526.  See 
Cbis^Diflioaary,  titles  De/cea:  ;  Pejihumons  Children. 

HI.  Infancy  is  to  be  tried  by  infpedion  of  the  court, 
or  by  jury  :  and  herein  it  is  laid  down  as  a  rule  in  fome 
kooks,  that  ivherefoever  it  is  alleged  upon  the  pleading, 
that  the  party  was  and  yet  is  nnder  age,  there  it  thai!  be 
tried  by  infpe6ion  ;  but  where  the  Infant  is  of -full  age  at 
the  linic  of  the  plea,  there  it  fiiall  be  tried  per  pass,  i  Lev, 
lift:  1  Sid.  321  :  i  A'ci.  756 ;  Cre.  Jc:c.  59,  581. 

But  as  to  jodicial  a^s,  or  a^s  done  by  an  Infant  in  a 
court  of  record,  and  which  he  is  allowed  to  avoid,  the 
irial  thereof  rouA  be  by  infpeflion;  therefore  if  an  In- 
fant lci»ies  a  fine,  he  noft  revcrfe  it  by  writ  of  error  : 
£nd  this  muft  be  brought  during  his  minority,  that  the 
court  may  by  infpcclion  determine  the  age  of  the  In- 
fan:.  Co.  Lit.  380  :  Meor  76  :  z  Rol.  Jh.  15  ;  2  isjL 
4S3  :  a  Bu!/.  320  :  is  Ca.  122, 

Jf  an  Infant  brings  a  writ  of  error  to  revcrfe  a  fine 
for  his  nonage,  and,  after  infpeAion  and  proof  of  in- 
Jaucy  by  witr.cffes*  dies  before  the  fine  is  reverfed,  his 
hcix  may  rt'verfc  it;  hecaufc  ihc  court  having  recorded 
tee  nonage  of  the  cognisor,  ought  to  vacate  his  contravl 
waei:  he  appeared  to  be  under  a  dilabiliiy  at  the  lime  he 
entered  into  it.  Ctr. /..v.  380  :  Mwr.  884. 

An  Infant  acknowledged  a  tint:,  and  the  cognizees 
omitting  to  bav=  the  f.nr  ingrolfcd  till  he  came  of  age, 
in  order  to  prevent  the  infant  from  bringing  a  writ  of 
error;  yet  the  court  upon  view  of  the  conuzance  pro- 
duced by  the  Infant,  and  upon  his  prayer  10  be  iofpcded 
and  his  age  examined  ^  recorded  h:s  ncmig<-,  to  gi;t  ^'im 
she  hrrfir  d/  hii  •writ  of  iTfor,  which  he  muiV  othcrwjfc 
ktle,  his  nonage  determining  before  the  next  term. 
jh'Mr  189  ;  y  'vidi  Cro.  Jac.  230,  I. 

So  if  an  Infant  fuffer  a  common  recovery  by  appear- 
ing in  pcrfcD*  this  mufl  be  reverfed  doiiog  bis  fuinoriry 
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by  infpeflion  of  the  Judges.  Bat  it  is  faid,  that  if  an  In* 
fant  futfers  a  recovery,  in  which  he  appears  by  attorney^ 
he  may  revcrfe  it  alter  his  full  age,  as  it  may  be  difco« 
vercd  whether  he  wss  within  age  when  th*  recovery  wa^ 
fdffered  ;  bccaufe  it  may  be  tried  ftr  pais  whether  the 
warrant  of  aiiorney  was  made  by  him  when  he  was  ti 
Infant,  i  Sid.  321  ;  1  Lev.  142. 

1;  is  faid.  thai  in  all  cafes  where  the  party  pleads  that 
he  was  within  age  at  B.  and  alleges  a  place,  that  there 
the  trial  may  be  well  enough  where  it  is  alleged  ;  where 
no  place  is  alleged,  there,  in  perfonal  aflions,  where  the 
writ  is  brou^^ht ;  and  in  real  anions  where  the  right  of 
'.he  I.md  depeiid<i  upon  infan:y,  there  the  trial  is  to  be 
where  the  iind  lies,  and  if  not,  where  the  adlon  is 
brought.  Skin.  10,  11  :  Cro  Eiix.  818.  S.P. 

In  cafe  of  a  fuit  to  reverie  a  fine  for  nonage  of  the 
cognizor,  or  to  fet  afide  a  lUtutc  or  rccogn'uaoce  en- 
tered into  by  an.  Infant ;  here,  and  in  other  cafes  of  the 
like  fort,  a  writ  Ihall  iffuc  to  the  flierift",  commanding 
him  that  he  contlrain  the  faid  patty  to  apocar,  that  it 
may  be  afcertained  by  the  view  of  his  body  by  tlic 
king's  juiUccs,  whether  he  be  of  full  age  or  not;  "  ut 
per  ajpt^ium  corporis  Jui  een^are  potent  juJUciariis  ncjlris  Jt 
pradtdus  A  Jtt  plena  alai^s  ntc/te."  9  Rep,  31.  This 
queliion  of  nonage  wa^  formerly,  according  to  G/anvil, 
(A  13.  c.  15,)  tried  by  a  jury  uf  eight  men;  though 
now  it  is  tried  by  infpection  If  however  the  court  has, 
upon  infpe£lioR,  any  doubt  of  the  age  of  the  party,  (as 
may  frequently  be  the  caic,)  it  may  proceed  to  take 
proofs  of  the  fafl,  by  witncflTcs,  church-books,  l^t. ;  and 
particularly,  may  examine  the  Infant  himfclf  upon  an 
oath  of  vsire  dire  {I'lritaiem  d:cere)t  that  is,  to  make 
true  anfwcr  to  fuch  quelhors  as  the  court  ftiall  demand 
of  him,  t^  the  courc  may  examine  his  mother,  his  god- 
father, or  the  like.  2  Rell.  Abr,  573, 

IV.  An  Infant  it  feenu,  is  capable  of  fuch  offices  as 
do  not  concern  the  adminirtraiion  of  juiUcc,  but  only 
require  /kill  and  diligence ;  and  there  he  may  either  e.xer- 
cife  them  himfelf  when  of  the  age  of  difcretion,  or  they 
may-  be  exercifed  by  deputy  ;  fuch  as  the  odiccs  of- 
park-kcepcr,  forefter,  gaoler,  IZe.  Picked,  379,  381  : 
9  Cc.  48,  97  :  See  title  OJicts. 

But  it  is  faid,  that  an  Infant  is  not  capable  of  the 
Acwardfiiip  of  a  manor,  or  of  the  llewardlliip  of  the 
courts  of  a  bifhop ;  bccaufe  by  intendment  o(  law  he 
hath  not  futiicicn:  knowledge,  experience,  and  judgmrnt 
to  ufe.  the  n^ce,  and  alfo  becaufe  he  cannot  make  a  de- 
puty. Co.  lit.  y.b  ;  iRoL  Abr.  751  ;  z  Rol.  Abr.  153  : 
Marcb-^x,  43  :  Cro,  £iiz,  636  :  Cro.  Car.  556. 

An  Infantcannot  be  an  attorney,  bailiff^  faftor,  or  re- 
ceiver. F.X.B.iiS:  1  Rcl.  Abr.^iiy  :  C0.Lit.t72: 
Cre.  Ehs:..  637.  An  In/am  cannot  exercife  an  olEce  in  a. 
corporation.  Iiard~M.  8,  9. 

An  infant  cannot  be  a  common  informer  ;  for  Jiat.  18: 
EU%.  e.  5,  dircfts  that  fuch  fliall  fuc  in  proper  pcrfon,  or 
by  attorney,  which  an  Infant  cannot  do.  BtJl.N.P. 

As  to  Infants  being  witnefics,  there  feems  to  be  no- 
fixed  tinK*  in  which  children  arc  excluded  from  giving 
evidence  ;  but  it  will  depend  in  a  great  meafure  on  the 
fcnfe  and  underflanding  of  the  child,  as  it  fliall  appear 
on  exannnation  in  court.  Sec  Bull.  JV.  P.  293,  And,, 
where  they  arc  admitted,  concurrent  tcftimony  fcetns 
peculiariy  Ucfirable.  ^.Camm.Ji^ 


If  an  Infant,  being  matter  of  a  fliip  at  St.  Cirri/Icfkr'i 
beyond  fea.  by  contra^  with  another,  undertakes  to 
carry  certain  goods  from  St,  Chi/IspUr'j  to  F.KglanJ, 
and  there  to  deliver  them  ;  but  docs  not  afic'r»ards  de- 
liver them  according  lo  agrt-emen:,  but  vvalics  and  con- 
fumes  them,  he  may  be  futd  for  the  good*  in  the  court 
of  Admiralty,  though  he  lis  an  Infant;  for  this  fuit 
but  ill  nature  of  a  detinue,  or  trover  and  cotivcrAon  at 
the  common  law.  i  R9I.  J^r.  550. 

Jfan  Inf;mt  kccpt  a.  comir.on  inn,  an  af\ion  on  the  cafe 
upon  the  cullom  of  inns  will  not  lie  againlt  him.  1  RqI. 
Abr,  2.  cited  Ciiiib.  161. 

So  if  an  Infant  draws  a  bill  of  exchange,  yet  he  (hall 
not  be  liable  on  the  cullom  of  merchants,  but  he  may 
plead  infancy  in  the  fame  manner  that  Ite  may  to  any 
other  contract  of  his.  Cartb.  160.  Or  he  may  in  this, 
as  in  all  cafes,  give  it  in  evidence  on  the  general  ifluc, 
but  the  faireli  wzy  is  to  plead  11.  Bull*  N.  P.  152.  An 
Infant  cannot  be  a  juror.  //c<^.  325. 

An  Infant,  or  one  under  the  age  of  twenty-one  years, 
cannot  be  defied  a  member  of  the  Houfe  of  Commons ; 
nor  can  any  lord  of  parliament  At  there  until  he  be  of 
the  full  age  of  twenty-one  years.  2  hjl.  47.  Sec  title 
Parlinmtnt,  As  to  Infant  trutlees,  fee  i'cji  V» 

If  an  Infant  be  lord  of  a  manor,  he  may  grant  copy- 
holds, notwiihtlandic^  his  nonage;  for  thele  ellates  do 
not  take  their  perfe£lion  from  the  intereil  or  ability  of 
the  lord  to  grant,  but  from  the  cuflom  of  the  manor  by 
which  ihcy  have  been  denrifed,  and  are  dcmifable  time 
out  of  mind.  4  Ca.  23.  Cc,  Cof'_}h«U*'r  79,  107: 
Nuj  41  :  8  Co.  65. 

An  In^nc  may  prefeot  to  a  church  ;  and  here  it  is 
faid,  that  this  mull  be  done  by  himfelf,  of  whatfoevcr 
age  he  be,  and  cannot  be  done  by  his  guardian,  for  the 
guardian  can  make  no  advantage  thereof,  confequent^y 
has  nothing  therein  whereby  he  can  give  an  account, 
therefore  the  Infant  himfcif  Hiall  prcfent.  Co.  Lit.  Ij.b. 
Sq,  a  :  29       3<  5  :  3  Jf;/^'  156. 

V.  Infants  have  various  privileges,  and  various  dif- 
fibilities;  but  their  very  difabitities  are  privileges*  in 
order  to  fccure  them  from  hurting  ihemfelves,  by  their 
own  improvident  a£ts.  An  Infant  cannot  be  fued  but 
under  the  proieftion,  and  joining  the  name  of  liis  goar- 
dtai) ;  for  he  is  to  defend  him  againft  all  attacks  as  well 
by  law  as  othcrwifc ;  but  he  may  fue  either  I)y  hi^  guar, 
diaa,  or  ^ivehiim  amjt  his  next  friend  who  is  not  his 
guardian.  Co.  Lilt.  135.  This  frothrin  amy  may  be 
any  perlbri  who  will  undertake  the  Infant's  caufe;  and 
it  frequently  happens,  that  an  infant,  by  his  frcdmn 
amy.  inftttulcs  a  fuit  againila  fraudulent  guardian. 

With  regaid  to  ellates  and  civil  property,  an  Infant 
hath  many  privileges,  which  will  be  better  underltood 
on  farther  invcHigation  :  but  this  may  be  faid  in  gcncr.il, 
that  an  Infant  (hall  lofc  nothing  by  non  chiim  or  neglc<:i 
of  demanding  his  right;  ncr  lhall  any  other  lacLts  or 
negligence  be  imputed  to  an  Infant.  e>:cept  in  fonic 
Very  particular  cafes ;  *v:x.  in  caic  of  a  Sne  where  the 
lime  begins  in  the  life  of  the  ancellor ;  or  of  an  append 
of  death  of  his  anccdor.  where  he  brings  not  his  ap- 
peal within  a  year  and  a  day,  ^V.  1  hsjl.  246.  ^So: 
Wood*t  Ujl.  \y  Laches  (hall  prejudice  an  /n/,mt,i(  hc 
prefencs  not  to  a  church  in  fix  months.  £,.-.'.402.  It  is 
general!/  true,  that  au  Infant  can  nctLbcr  alien  bis  land;, 


nor  do  any  legal  zR,  nor  make  11  deed,  nor  indeed  anv 
manner  of  comia^l  that  will  bind  him.  But  Hill  to  all 
thefc  rules  there  arc  fame  exceptions ;  part  have  been 
mentioned  (Ue  ^tie  \  .)  in  reckoning  op  the  different 
capuc-'.-cs  which  they  nllumc oc  dtficrcut  aj^t: ;  and  there 
arc  (Jt!icr>,  a  few  of  whi.h  wlicn  nirniioin.d  will  fervc  a> 
a  gcntf.ii  fpccimcn  of  the  whole.  Aiitl,  lirft,  it  is  true, 
that  Infants  cannot  alien  their  cftatcs;  but  Infant  cruf- 
tees,  or  mortgagees,  arc  enabled  to  convey,  under  the 
dirc^icn  of  the  Court  of^Chancery  orHxcheqecr,  or 
other  courts  of  equity,  th^  ellates  ihcy  hold  itt  truft 
or  mortgage,  to  (uch  perfon  as  the  court  ihall  appoint. 
Stats.  7  jinn.  (,  19:  4  Grt.  3.  <.  t6.  An  Infitttt  alfo 
may  purchafc  lands,  but  his  purchafc  is  incoin{>l<;tc,  for, 
when  hc  comes  to  age,  hc  may  either  agree  or  difagrcc 
to  it,  as  hc  thinks  prudent  and  proper,  without  alleging 
any  rcafon  ;  and  fo  may  his  heirs  after  him,  ifhc  dies 
without  having  completed  his  agreement.  Ce.  Lift.  2, 
It  is  farther  generally  true,  that  an  Infant  under  twenty- 
one  can  make  no  deed  but  ivhat  is  afterwards  voidable; 
yet  in  fome  cafes  he  may  bind  himfelf  apprentice  by 
deed  indented,  or  indentures  for  feven  years;  and  he 
may  by  deed  or  will  appoint  a  guardian  to  his  children, 
if  he  has  any.  See  Jfatf.  5  Eiiz.  r,  4  :  43  £/fz.  e.  t : 
Ccff.  Car.  179:  Jtat.  12  Car,  z.  r.  24 :  and  this  Dic- 
tionary, titles  ApfrtHii<« ;  CuarJian,  Sec  alfo,  4  Grt. 
I.  r.  11.  ^  5i  as  to  Infants  comrafling  to  fcrve  in  the 
plantations. 

To  enter  more  particularly  into  the  fubjeA. — An 
Infant  is  capable  of  inheriting,  for  the  laiv  prefumcs 
him  capable  of  property ;  alfo  an  In^ut  may  pur* 
chafe,  bccaufe  it  is  intended  for  his  bencAt,  and  the  free- 
hold is  in  him  till  he  difagrce  thereto ;  becaufcan  agree- 
metit  is  prefumed,  it  being  for  his  benefit,  and  bccaufe 
the  freehold  cannot  be  in  the  grantor  contrary  to  his 
own  afl,  nor  can  be  in  abeyance,  for  then  a  ftrangcr 
would  not  know  againfl  whom  to  demand  his  right ;  and 
if  at  his  full  age  the  Infant  agrees  to  the  purchafc,  hc 
cannot  afterwards  avoid  it;  but  if  he  dies  daring  his  mi- 
nority, his  heirs  may  avoid  it ;  for  they  (hail  not  be 
bound  by  the  contra^s  of  a  perfon  who  wanted  capacity 
to  contraA.  Ca.  Lit.  z,Z:  z  Iitft.  203. 

If  an  Infant  take  a  Icafc  for  years  rendering  rent;  if 
he  enter  upon  the  land  hc  (hall  be  charged  with  an 
ailion  during  his  minority,  bccaufe  the  purchafc  is  in- 
tended for  his  benefit;  but  hc  may  waive  the  term, 
and  not  enter,  and  if  more  rent  be  rcfervcd  upon  the 
leafe  than  the  land  is  worth,  he  may  avoid  it.  2  Rviji. 
(if).  If  an  infant  make  a  leafe  for  years  with  remain- 
der over,  rendering  rent,  and,  at  full  .ige,  accepts  the 
rent  of  tlie  tenant  for  years,  this  lhall  be  an  adent 
tu  him  in  remainder,  fo  that  he  (hall  nut  ouft  liitn 
after.  P/«W,  546. 

As  to  Cantr^tilt  for  rMffJariest  made  by  Infants,  it  is 
to  be  obferved  tliat,  (llriflly  fpeakin^;,)  all  coniiaits 
made  by  Infant;,  are  either  void  or  voidable;  bcciufc  a 
contract  it  the  a<.^  of  the  underlUnding,  which  during 
their  ilaie  of  infancy  they  are  prefumed  to  want;  yet 
civil  focietics  have  (o  far  lupplted  that  defeat,  and  taken 
care  of  them,  at  to  rJU'W  iWt.t  to  cemraS  far  tbtir  btfxft 
c;.J  ae/'vitnf^tf  with  power,  in  n»oft  cafes,  tp  rt(t^e  J'rsm 
and  nceafe  it,  nhn  it  may  fre-ve  frtjudicial  to  thttn  ;  but 
in  this  concrafl  for  neced'artes  they  are  abfolutely  bcunJ, 
and  this  likcwifc  is  in  benignity  to  Infants,  for  if  they 
E  2  were 
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were  not  allonrcd  to  bind  themfe'irei  for  necefTancs  no- 
boxly  «-oulJ  trutl  them,  in  uhich  cafe  they  nooM  be  in 
wOTiVcircumflancesthan  pcrfonsoffuUage.  iofi.6.  14: 
18  EJ.  4.  2  :  I  ReL  Mr.  729. 

Therefore  it  is  clearly  agrccJ,  that  an  Infant  may  bind 
himfelf  to  pay  fur  his  iwrccfliry  meat,  drinl;,  apparel, 
phyfick,  and  fuch  other  ncceffarics,  and  liicenifc  for  his 
good  leaching  and  intlrudion>  whereby  he  niay  profit 
himl'eU' afterwards.  Co.  Lii*  172.  a.  Ss'c  Thi*  binding 
means  by /u/Tf/;  in  faiS,  for  if  there  i^notan 

adaal  proicile  the  law  implies  a  promife,  bot  the  Infant 
\%-iil  not  be  bound  by  any  bond*  note,  or  bill,  which  Itc 
give»,  though  for  nccciTirics,  therefore  a  ttadefman's 
bell  fecurity  will  be  the  aflual  or  iinj>licd  prom.fc. 
Wuh  refpeft  to  fcbsoUit^^  tSc.  it  muft  be  in  cafca  where 
the  credit  was  given,  tnKa  f.ie»  10  die  Infant.  But 
^vhere  an  Infant  is  /kh  facjiiiu  fartntit^  and  living  in  the 
houfe  with  his  parents,  he  (hall  not  then  be  liable  even 
for  neceffarics.  3  Bicck.  1325. 

It  rr.iirt  appe.'.r  that  the  things  were  aflually  aiajptry^ 
and  tf  Ttafinablt  pru,-!,  and  faiichk  to  the  Infant* s  dtgtt€ 
rKj  (JiiUtf  which  regularly  mutl  be  left  to  the  jury  j  bat 
if  the  jury  find  that  the  things  were  neceffaries,  and 
of  reafonahle  price,  it  lhall  be  prefumed  they  had  cn- 
dsncc  for  what  they  thus  find;  and  they  need  not  find 
particularly  what  the  necclTarics  were,  nor  of  what  price 
each  thing  was;  alfo  if  the  plaintiff  declares  for  other 
thing!,  as  well  as  DecefTaries,  or  alleges  too  high  a 
price  for  thofe  things  that  are  necelTarj',  the  jury  may 
confider  of  ibofe  tUngs  that  were  really  neceffaries,  and 
of  their  intrinlick  value,  and  proportion  their  damages 
accordingly.  Cro.  Jae.  360:  2  Rc-J.  Jitf.  144:  Pcph. 
151  :  Palm.  361  :  Gculf.  168:  CciiS.  319:  1  Lrex.  114. 

If  an  infant  pro.Tifes  another,  that  if  he  will  find  him 
meat,  drink  and  walhing,  and  pay  for  his  fchooHng, 
(hat  he  will  pay  7  /.  yearly,  an  aflion  upon  the  cafe  lies 
upon  this  promife ;  jh-  learmKg  it  as  iu<ejf42ry  as  ether 
things,  and  though  it  is  not  mentioned  what  learning  this 
was,  yet  it  Jhalt  Be  intended  ii-bat  ivas  Jit  for  him,  till  it 
be  ihcwn  to  the  contrary  on  the  other  part ;  and  though 
he  to  whom  the  promife  was  made  does  not  inflrucl  him, 
but  pays  another  for  it,  the  promife  of  re-payment  there- 
of ii  good  ;  if  it  appears  that  the  learning,  meat,  drink, 
£nd  wafiilng  could  not  be  a^rded  for  a  Icfi  fum  than 
7/.  I  RcL  Ahr.  72y  :  Palm.  528:  1  Jon,  182, 

AJfua^fit,  for  labour  and  medicines  in  curing  the  de- 
fendant of  a  diflcmpcr,  who  pleaded  infancy;  the 
plainrilf  replied,  it  was  for  neceiTaries  generally;  and 
upcn  a  demurrer  to  this  replicaiion  it  was  objc^cd,  that 
liie  plainr.ff  had  not  affigned  in  certain  how,  or  in  what 
TOinner,  the  medicines  were  neccffarj* :  but  it  was  ad- 
judged, that  the  replicadoR  in  this  general  form  was 
good.  Car:k.  110. 

If  an  Infant  be  a  mtrcer,  and  hath  a  (hop  in  a  town, 
and  :heri  hu-a  and  Jills,  and  contrafis  10  pay  a  certain 
fum  to  J,  S.  for  wares  fold  to  him  by  y.  S.  to  refcll,  yet 
he  is  not  chargciblc  upon  this  contratft,  for  this  trading 
is  not  immediately  nccciliry  aJ  ii<Bam  i3  vejlstian  ; 
and  if  this  were  allowed.  Infants  might  be  infinitely  pre- 
jadiced,  and  buy  and  iel',  and  li*e  by  ihc  lof5,  1  Rsl. 
ji'^-.  729  :  Cri.  yar.  494.:  Z  Rsl.  Ref.  J^y. 

And  as  the  contia;>  of  m  ir.f-.n:  fo-  u  tre^,  for  the  ne- 
cefiTary  cirr)ing  on  Iball 
not  bind  him  ;  /sr..  :y  nvhieh 
ht  iiirtnvt  ts  l^j  o^t  J     •  ^  ■      .  •   ;  ICRwcr 


mud,  at  his  peril,  lay  it  out  for  him,  or  fee  that  it  11 
laid  out  in  neccflarics.  5  AIcJ.  368:  1  5^/*.  3^6-7* 

in  debt  upon  a  fingle  bill,  the  defendant  pleaded  that 
he  was  within  age ;  the  plaiotifi^  replied,  tirat  it  was  for 
necclTario,  u=.  10/.  for  cloches,  sod  15  A  money  lent 
for  and  icA'ards  his  ncceflary  fupport  at  the  univerfiiy  ; 
die  dtfcndart  rejoined,  tiat  ihe  mcmy  •u.-us  Itnt  him  t9 
Jl-znd  at  pluij:v.!  \  'ohj\ui  /s.-,  that  it  was  lent  him  for  iic- 
ceflaries  ;  and  ilFuc  hereupon  wai  found  for  the  plaintiff, 
who  had  judgment  in  C.       but  was  reverfeJ  in  B.  R, 

00  a  writ  of  error ;  for  the  iffuconly  being,  whether  I  his 
money  was  ler.t  the  Infant  for  neceflariej,  not  whether 
it  was  laid  out  in  neceffaries,  it  cannot  bind  the  Infant 
whichever  way  it  found;  for  it  might  have  been  bor- 
rowed for  neceflaiies,  and  laid  out  in  a  tavern  ;  and  the 
law  will  not  intruft  the  infant  with  the  appUciaion  and  lay- 
ing of  it  oat.  I  Sali.  386.  See  Canira  cs  to  a  fingle  bill 
given  for  neceffaries :  1  86  :  1 382,4i6,:.j23, 
5.  C:  Ct.Lit.  172.  5  /*:  Sedqu?  Sec  f>c^. 

So  if  one  lendi  rtaney  to  an  Infant,  who  a^flually 
lays  it  out  in  neceiTaries,  yet  thi:  will  not  bind  the  In- 
fant, nor  fubjefl  him  to  an  action ;  Jer  it  :j  upf,n  tkt  lend- 
ing that  the  antra^i  mujf  arije,  and  after  ihat  time  there 
could  be  no  contraft  raifed  :o  bind  the  Infant,  bccaufc 
after  that  he  might  wafte  the  money,  and  the  Infantas 
applyirjg  it  afterwards  for  necefiaries  will  not,  by 
matter  ex  feft  faHe,  entitle  the  plaintiff  to  an  aAion. 

1  Salk.  279. 

Although  an  Infant  (hall  be  liable  for  his  neceffaries, 
yet  if  he  enters  into  an  obligation  with  a  penalty  for  pay- 
ment thvrcof,  this  ihall  net  bind  him  ;  *or  the  entering 
into  a  penalty  can  be  of  no  advantage  to  the  Infant. 
Crc.  £lix.  290:  Mccr  679.  //.  929  ^  Co.  Lit.  172  : 
1  Rol.  j^hr.  729.  fijt  a  bond  or  fingle  bill  for  the 
exaft  amount  of  neceffaries  furnilfaed  will  be  valid. 
£jj>,  N.  P.  164. 

It  is  alfo  fud,  that  an  Infant  cannot  either  by  parol- 
contra^,  or  a  deed,  bind  himfelf,  even  fcr  neceffaries,  in 
a  fum  eer.-ain,  and  that  iliould  an  Infant  promife  to  give 
an  unreafonablc  price  for  neceffaries,  that  would  not 
bind  him ;  and  thst  therefore  it  may  be  faid  iVit  the 
contra^  of  an  infant  for  neceffaries,  as  a  contra^,  does 
net  bind  him  any  more  than  his  bond  would ;  but  only 
fincc  an  Infant  muft  live  as  well  as  a  man,  the  law  gives 
a  reaftmt^le  friee  to  thofe  who  furni^  him  with  neceffa- 
ries. Cajet  ia  La-.v  and  Equitj  85.  And  in  a  cafe 
where  a  warrant  of  attorney  was  given  by  an  Infant  «nd 
another,  and  judg  rent  entered  up  thereon,  the  court  oxi 
motion  ordered  the  name  of  the  Infant  to  be  llruck  out, 
and  fet  aftde  the  judgment  as  againll  him.  2  Bla<k. 
Rff>.  1133. 

If  an  Infant  becomes  indebted  for  necefiaries,  and 
the  party  ukes  a  bond  from  the  Infant,  this  Iball  not 
drown  the  fimple  contrad,  bccaufc  the  bond  has  no 
force.  Cro  £!rz.  910. 

But  it  ij  agreed,  that  an  aAion  on  an  account  Qated 
w  ill  not  lie  againft  an  Infant,  though  it  be  for  neceffaries  ; 
fer  he  not  having  dijeretien,  is  att  to  he  UeiU  to  faiji  ac- 
evnmts.  Co.  Lit.  172:  Lamh,  169:  Nej  87:  I  TtrtJi 
R/Ji.  40. 

if  an  Infant  comes  to  a  ftrangcr,  who  in{lru£ls  him  in 
learning,  and  boards  him,  there  is  an  implied etntraS  in 
/o-.v,  that  the  party  fliould  be  paid  as  much  as  his  bosrd 
and  fchooling  arc  worth  ;  but  if  the  Intar.t  at  ihe  timeuf 
hii  2'^^"S  tbiihcr  wa*  under  the  age  of  dikrcuon,  or  if 

kc 
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le  were  placed  there  upon  a  Tpccial  agreement  wiili 
fomf  of  the  child's  friend?,  the  paity  tha^  boarJi  liini 
haj  no  remedy  agaiiUl  the  Jnfjni,  bat  mull  rclbrt  to 
llieni  with  wlioiii  he  agreed  (or  the  Infant's  board, 

Ncccflatics  for  an  Infant's  wife  are  neceflaries  for 
him  ;  but  if  provided  only  in  order  for  the  marriage, 
he  is  not  chargeable,  though  flic  ufc  them  a-fter.  Sira. 
168.  An  Infant  (hall  be  liable  for  the  nurfini'  his  child. 
£/f.  n.j:  ,61. 

Debts  coiitra£lcd  during  infancy,  form  however  a 
good  confidcnition  to  fupporc  a  promid-  m.it]c  to  pay 
them  wlicn  a  perfon  is  of  full  age.  2  Lev.  14+  :  2  leev. 
215.  And  where  the  defendant  pleads  infancy,  and 
the  plaintiff  replies  that  the  defendant  confirmed  tht-pro- 
mlfc  or  contract  when  he  was  of  a^c,  the  plair.iitT  need 
only  prove  the  promife,  and  the  det-pdant  muft  difdiargc 
hirnfeJf  by  proof  of  the  infancy.    1  Ter.-n  Rtp.  648. 

Though  a  promife  by  an  Infant  will  not  bind  him  on- 
lefs  for  ncceflaric!.  yet  he  (hall  take  advantage  of  any 
promife  made  to  him,  though  the  confidcration  were  his 
promife  when  an  Infant.  And  .in  Irfant  plainiiff  has 
been  allowed  to  recover  on  mutual  piomifes  of  mar- 
riage. Stra.  937. 

As  xoJuJuiai  Aait  and  a£l$  done  by  an  Infant  In  a 
court  of  record,  they  regularly  bind  the  Infant  and  his 
reprefcntativcs,  with  the  following  favings  and  exccp- 
lions ;  as  if  an  Infant  levies  a  Fine,  though  the  Judges 
ought  not  to  .-idmil  the  acknowledgment  of  one  under 
(hat  difability.  yet  having  once  recorded  his  agreement 
as  the  judgment  of  the  court,  it  fli.ill  for  ever  bind  him 
and  his  reprcfcntatives,  uiilcfs  he  revcrfcs  it  by  writ  of 
error,  i>:hi(h  mufi  he  irrou^bt  by  him  during  hit  miKOrity, 
that  the  court  by  infpe£tion  may  determine  his  age.  Co. 
hit.  580:    Moor  76:    2  Rd.  Ahr.  15:   2  Ujl.  483: 

J  Bulf.  320:  12  Co.  122  :  }V/i/.  115:  3  Med.  z2g. 

So  if  an  Infant  levies  a  Fine,  he  is  enabled  Ky  law  to 
declare  the  ufes  thereof,  and  if  he  rcverfcth  not  the  line 
during  his  nonage,  the  declaration  of  ufcs  will  Hand 
good  for  ever  ;  for  though  be  a  matter  in  pttii,  and 
all  luch  afts  an  Infant  may  avoid  at  any  time  after  his 
full  age,  if  he  do  not  coafcni,  yet  being  made  in  pur- 
fuance  of  the  fine  levied,  which  fine  mull  ftand  good  for 
ever,  (unlefs  rcvcrfed  in  the  manner  as  has  been  men- 
tiontd,)  fo  will  the  declaration  of  ufcs  too.  2  Co,  c8.  a  : 
toCe.  ^z:  AUer  22  :  47  :  2 159 :  Coul/.i^: 
1  Je/ia^go:  Ifinch.  103. 

If  there  be  tenant  for  life,  the  remainder  to  an  Infant 
in  fee,  and  they  two  join  in  a  fine,  the  Infant  may  bring 
a  writ  of  error,  and  rcvcrfe  the  fioe  as  to  himfelf ;  but  it 
ftiall  ftand  good  as  to  the  tenant  for  life ;  for  the  difabi- 
lity  of  the  Infiini  (hall  not  render  the  contr.id  of  the  te- 
nant for  life,  who  was  of  full  age,  incffcflual.  1  Ucn. 
115,  317  :  2  5/./.  55  :  2  Jsnej  182. 
^  If  an  Infant  brings  a  writ  of  error  to  rcvcrfe  a  fine  for 
his  nonage,  and  his  non-age,  after  infpeflion,  is  recorded 
by  the  court,  but  before  the  fine  rcvcrf.'d  he  I-,'vi;$  ano- 
ther line  to  another,  the  fecood  fine  (ball  hinder  him  from 
rcverfing  the  firll;  becaufe  the  fccond  having  entirely 
barred  him  of  any  right  to  the  land,  muft  alio  deprive 
him  of  all  remedies  which  would  reftore  him  to  the 
land.  I  Rcl.  Mr.  768.  See  ;iW  74 ;  and  further  this 
PicUonary,  title  Fiie  of  Lands, 


As  \oRtc6vtriti  fuffered  by  Infants,  when  ihcfe  were 
improved  into  a  common  way  of  conveyance,  it  was 
thought  rcalotiable  that  thofe  whom  the  law  had  judged 
incapable  to  ac^  for  their  own  intetcft,  fhould  not  be 
bjund  by  the  judgment  given  in  recoveries,  though  it 
was  the  folcmn  ait  of  the  court ;  for  where  the  defend- 
ant gives  way  to  the  judgment,  it  is  as  much  his  volun- 
tary afl  and  conveyance,  as  \\  he  had  l^an^fe^^cd  the 
land  by  livery,  or  any  other  afl  in  fmt ;  thcrcfoi'C  if  ail 
Infant  fuffers  a  recovery,  he  may  rcvcrfe  it,  .i>he  may  a 
fine,  ixifit  6/  error,  during  Ln  nuKonij  :  and  this  was 
formerly  taken  to  be  law,  as  well  where  the  Infant  ap- 
peared by  guardian,  as  by  his  attorney,  or  in  perfon : 
but  now  the  diftin^ion  turns  upon  this  point,  that  it  an 
Infant  fuffers  a  recovery  in  perfon,  it  U  erroneous,  and 
he  may  rcverfe  it  by  writ  of  error;  but  even  in  this 
cafe  the  writ  of  error  muft  be  brought  during  his  mino- 
rity, that  his  infancy  may  be  tried  by  the  infpc<flion  of 
the  court ;  /cr  at  hi*  JuU  age  it  hifcmes  e&hgaiery  aid  ttn~ 
aviidiibU :  but  in  cafes  of  necefTity  the  court  has  ad- 
mitted the  Infant  to  appear  by  guardian,  and  to  foffer  a 
recovery,  or  come  in  as  a  vouchee  ;  but  this,  too,  is  fcl- 
dom  allowed  by  the  court,  unlcfs  ufon  emcrgrncies, 
when  it  tends  to  the  improvement  of  the  Infant's  ^fiaiiSy 
or  when  lands  of  equal  value  have  been  fettled  on  him, 
and  when  he  ha*  had  the  king's  privy  fcal  for  that  pur- 
pofc  ;  and  thofe  recoveries  have  been  al'ottcd  ard  iup- 
porlcd  by  the  Judges,  and  the  Infant  could  not  fe t  theni 
afidc  ;  bcfidcf,  if  fuch  recoveries  be  to  the  prejudice  of 
the  Infant,  he  has  hii  remedy  for  it  «gainft  his  guardian^ 
and  may  reimburfe  himfelf  out  of  his  pocket  to  whom 
the  law  had  committed  the  care  of  him.  1  Rcl.  Abr.  731, 
742 :  Ce.  Lit;  381 .  i :  2  Rcl.  Abr.  59;  :  10  Co.  43 
Cro.  E/.  ^-ji :  lUb.  196-7:  CVe.  Car.  307  :  2  Bulf.  z^^, 

1  Sid.  321-2:  I  Lfj.  142:  2  Sound.  94:  I  A>r»  461  : 

2  Sulk.  567.  Sec  further  this  Diflionary,  title  Rrccvtrv, 
Partition,  by  writ  de  pariioae  faciinda,  binds  Infants, 

becaufe  by  judgment  in  a  court  of  ji^fticc,  to  which  no 
partiality  can  be  imputed.  Co.  Lit.  171.  b. 

If  an  Infant  acknowledge  a  recognizance  or  ftatute, 
it  is  only  i-cidable  ;  and  the  Infant  at  hi»  peri!  muft  avoid 
them  by  audita  ^mrrla,  as  he  muft  a  Fine  or  Recovery 
by  writ  of  error,  during  his  minerisy  ;  for  fuch  conveyat  ces 
or  other  afts  of  record  become  obligatory  and  unavoid- 
able, if  they  be  not  fet  afidc  before  the  Infant  comts 
of  age;  the  reafon  is,  becaufe  thcfc  contraifts  being  en- 
tered into  under  the  infncflion  of  the  Judge,  (who  is 
fuppofed  to  do  right)  the  Infant  cannot  againlt  iheni 
aver  his  difability,  but  muft  rcverfe  them  by  a  judgment 
of  a  fuperior  court,  who,  by  infpeftion  has  the  lame 
means  to  determine  whether  the  inferior  jurifJidion  haj 
done  right,  that  firft  received  the  conlraft.  Mo^r.pk  206 : 
2  IhJI.  483,  673  :  Cs.  Lit..  3S0 :  Ktilw.  10  :  Reg.  tj^c^  : 
10  Co.  43.  a. 

If  ar.  Infant  bargain  and  fell  his  land  by  deed  In- 
dented and  inrollcd,  yet  he  may  plead  nonage ;  for  not- 
withftariding  the  ftatutb  27  /fen.  8.  cap.  16,  makes  the 
inrolmcnt  in  a  court  of  record  rcceirary  10  complete  ttie 
convey.mce  ;  ytt  the  bargainee  cl^i-ms  by  the  deed  a?  at 
(omntcn  Itfw,  which  w^s,  and  therefore  is,  ftilt  defeafible 
by  non-age.  2  InJI.  673. 

An  Ififani  confeffcd  judgment  in  an  aflion  of  debt 
brought  agaiaft  him ;  and  it  was  held>  aadiia  ^utrtla  did 

not 
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not  Ke  npon  tKts  Judgment,  tTiough  it  u'O'jId  on  a  Itatute 
oc  recogniiancc ;  but  the  party  ought  to  bring  a  writ  of 
error  in  the  Exchequer  Chambtrr,  by  virttie  of  the  ftatutc 
zy£/:z.:  M.yr  j^bo.  Sccj^d/i.  igd:  i  /fl.'f,  253,  380 : 
A/jjr  Whtffc  an  Jnf.iK!  may  levy  a  fine,  he  may  tlc- 
cUrc  tite  ufc$  of  it  alio  bv  deed  :  and  the  /n/artr'i  d«:U- 
raiion  of  afc>  fliall  be  guod  anJ  binding  to  the  In/a*t; 
:ini  htsjhciri*  lb  long  u  the  fine  continues  unreverfed. 
iic&.  224:  2  i^tf*.  193  :  a  /.V;t.  58  :  10  Rip.  41.  It 
W4S  formerly  held  th.it  an  nppe.iring  by  guar- 

dian, could  not  Ajtfcr  .■.  "  '.^2; 

though  it  hath  uncc  f>d  by 

all  thi:  Judge:,  that. lii  J  ...  ...  ...reco- 
very by  guardian,  and  he  nui  .wold  it;  ior  by  in- 
(CQdmcnt  he  Ih.ill  have  recompcncc  in  value ;  and  if  it  U 
rot  for  the  good  of  i!-.  -  '  nay  have  rccompencc 

over  againll  his  gujrv!  .  Ur.  771.    A  com- 

mon recovery  m  '.y  b--  1  UfAnt^  being  exa- 

mined /ch\y  ':^jt\-red  ;  aiiii  may  futfcr  a  recovery  by 
guardian  ii\  open  court,  //si.  169:  2  SuJj}.  255:2  Sil/. 
Jhr.  994.  and  ('■'^  Stti.  321:2  .V.  //.  995  ;  and  this  Dic- 
tionary, title  Rtct  v/rj. 

Aq  Infant  is  to  profecutc  a  fuit  by  his  guardian  or  beft 
friend,  though  the  term  ufcd  \*>fr:<l>t:r:  .imy,  i.e.  next 
friend;  but  he  cannot  defend  by  fucb  next  friend,  bn 
muA  defend  only  by  ruardian,  becaufe  the  law  fuppofci, 
that  v.herc  he  demands  or  fu:$  for  nny  thing,  it  \%  for 
hii  bcntfil.  The  power  for  lnf;ints  to  fue  oy  f.rKb:iit 
mini,  wj^  firll  iniroJoced  by  the  ftataie  Wfjl.  2. 

If  an  Infant  br  joined  with  others,  to  fuingin  the  right 
of  another,  the  aflion  may  be  brought  by  attorney,  for 
tliey  all  make  but  on?  pcrfon  in  Uw.  3  Cr^.  377. 

fiut  in  all  cafes  where  an  Infant  'n  defendant,  tboagh  it 
be  in  another's  right,  and  though  joined  with  others,  he 
muit  defend  by  guardiiin.  2  Cm.  289  :  1  Lrv,  294. 

In  all  a£liona  real,  pcrfoiial,  or  mixed  againlt  an  In- 
fant, if  he  appears  by  atlorney*  it  is  error.  8  C0.  ^ : 
9  Co,  30.  h. 

If  an  attorney  undertakes  to  appear  for  an  Infant, 
and  enters  it  per  auoiaatum,  it  may  be  amended  and 
mjkAt  prr  gyarjiatium.  Sir.  114.44$. 

I  he  plainiilTi  attorney  (houtd  apply  to  the  defendant 
to  name  a  guardian  ;  and  if  he  does  not,  in  fix  days, 
(be  pUintitf  may  apply  to  the  court  who  will  oblige  him 
to  do  it.  2  If'ti/.  jc. 

If  an  Infant  appear  and  plead  by  attorney,  and  the 
p'.atntifr  6nd:.  it  out.  he  may  in  vacation-time  apply  to  a 
Judge  for  a  fumraont  (or  in  term  to  the  court),  for  a  rule 
to  thew  caufe  '*  why  common  bail  filed  0iould  not  be 
A/uck  out,  and  the  plea  be  fet  afide,  and  that  the  de- 
fendant may  be  obliged  to  .ippcar  by  a  guardian  and 
if  no  one  is  named  witlitu  fu  days,  the  plaintiif  may 
name  one  for  him,  which  will  be  ordered  of  coucfe. 
yiJ.  Sir.  10:6. 

The  Infant  pI^iniifT,  who  fuci  hy  prvih:in  anty  is  not 
liable  to  coftf,  becaufe  he  cannot,  while  unc'cr  age,  dif- 
avow  the  fuit ;  but  the  prcche'tK  trtaj  is  liable.  Str.  540. 
Jatars  v.  liatf.dJ,  Btxrr^t  128.  Ai;d  if  it  appears  to  the 
court  that  he  is  v.ot  of  fLffic:«r.t  ability  to  p;iy  the  cotU, 
tl.c  court  will  Older  another  who  i*.  Kut  an  Infant  de- 
fendant (although  he  names  a  guardian.)  is  liable  to 
cofts  if  the  vcrditl  be  agauiil  him.  Djit  104  :  I  B>'^. 
1C5:  S/r.  708. 


If  an  Infant  appearing t>y  guardian  comes  o^»ge  pend- 
ing the  fait,  he  may  then  plead  by  attorney.  //.-*r  66j. 

if  baton  and  feme,  %vhcTC  the  feme  is  an  Ir/i-.ntt  ap- 
pear by  attorney,  it  1$  error.  5  Mo^.  2C9.  When  the 
defendant  in  an  aflion  is  an  Irfant,  the  platntiS*  fnalt 
have  Ox  yea'S  to  bring  his  a^iou  in,  after  the  defendant 
comes  of  age  :  and  if  the  pUintiiF  be  an  iKfmtt,  he  liatb 
fix  years  Ukewife  after  his  age,  to  fue  by  the  flatutc  of^ 
limitations.  Lur-M.  243.  Sec  ti:!c  L^mitttthn  9/  AUt^ftj. 

As  to  Afti  i«  pan,  lofams  are  regularly  allowed  to  re- 
fciod  and  break  throu^^h  all  contrails  in  puis  made  during 
minority,  ctccpt  only  ioTj.hcAiKg  and  Katffixries,  be  they 
never  fo  much  to  their  advantage;  and  the  reafon 
hereof  is,  the  indulgerxc  tLc  law  has  thought  fit  to  give 
Infants,  who  are  fupporcd  to  want  judgment  aad  difcre- 
tion  in  their  contrails  and  i;anf;:dions  with  others,  and 
the  care  it  ulccs  of  them  in  preventing  their  being  im- 
pofcd  upon,  or  over-reached  by  perlbns  of  mote  years 
and  experience.  39  Ed.  3.  zo.  0 :  I  R»i,  Ahr,  729  ;  C», 
Lit.  172,  3S1. 

And  for  the  better  fecarity  and  prcte^ton  of  Infanti 
herein,  the  law  hzs  made  fome  of  their  contrails  ab- 
I'olutely  void;  t.  all  t'uch  in  which  there  is  no  appa- 
rent benefit,  or  fcmblance  of  benefit,  to  the  Infint;  but 
as  to  thofe  from  wbhh  the  Infant  may  receive  benefit, 
and  which  were  entered  into  with  more  folcmnity.  they 
are  only  voidable  ;  that  is,  the  law  allows  them,  when 
they  come  of  age.  and  are  capabli:  of  confidering  over 
again  whac  they  have  done,  either  to  ratify  and  affirm 
fuch  conirailt,  or  to  break  through  and  avoid  them. 
Cra.  Car,  502  :  1  'JoKtj  405  :  3  M:d.  310. 

Hence  an  Infant  may  purchafe,  becaofe  it  i<  intended 
for  his  benefit,  and  at  his  full  age  he  may  cither  agree 
or  difagrce  to  the  fame.  Ce.  Lit.  z,Sx  t  yirr  205. 

Alfo  the  feoffment  of  an  Infant  is  not  void,  but  only 
voidable,  not  only  becaufe  he  is  allowed  10  contrail  for 
his  benciit,  but  becaufe  there  ought  to  be  f;)mc  zQ, 
of  notoriety  to  rcflore  the  ponVflion  to  him.  equal  to 
that  whi>.h  transferred  it  fiom  him.  Cc.  Lit.  58c: 
P/fr  104:  2  Ral.  Abr.  572  :  4  Ce.  125  tf. 

Therefore  if  an  Infant  make  a  feoffment  and  livery  in 
perfon,  he  lhall  have  no  alTife,  i^c.  but  mufl  avoid  it  by 
entry  ;  for  it  is  to  be  prtfumed  in  favour  of  fuch  folrir- 
nily,  that  the  affcmbly  of  the  county  then  prefent  would 
have  prevented  ii,  if  they  had  perceived  his  non-age,  and 
therefore  the  feoffment  ihall  conttn-je  till  defeated  by 
en:ry,  which  is  an  act  of  equil  notoriety.  8  C«.42. 

But  it  the  Infant  had  made  a  letter  of  attorney  to  de> 
liver  feifin.  he  might  have  an  aflifc,  \St.  becaufe  the 
letter  of  attornrv,  (Iik;  all  other  ails  or  agreements 
made  by  an  Infant  10  hit  prejudice.)  mull  be  void; 
therefore  whoever  claims  under  it,  or  by  virtue  of  its 
authoiity.  mud  be  a  wjong-doer.  2  R9I.  Ahr.  2:  AV^ 
150 :  Palm,  137. 

Alfo  as  to  the  afti  of  Infants  being  void,  or  voidable, 
there  ii  a  divcrlity  bct»v»:cn  an  a^'tuil  deliver)-  of  the 
thing  coruraded  for,  and  a  bare  agreement  to  deliver  ir 
only ;  that  the  firtl  ii  voidable,  but  tJic  lad  ahfo^utcly 
void  ;  as  if  an  Infant  deliver  a  horle,  or  a  fum  of  money« 
with  his  own  hands,  this  is  only  voidable,  and  to  be  re- 
covered back  in  an  a<fUon  of  account.  ?trk,  %  12,  19  ; 
I  Kol.  Ahr.  730  :  ;  Rsl.  Rt^.  ^%  ;  Lauh.  10:  V?c/.  756: 
3  R*p,  13  :  Hch.  96. 
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Bui  if  an  Infant  agrees  to  give  a  horfe,  and  docs  not 
deliver  the  liorfe  wiili  his  Itand,  and  the  donee  take  the 
borfe  by  force  of  the  gift,  ihc  Infant  (hal!  have  an  ac 
lion  of  ircfpafs;  for  the  grant  was  merely  void.  Pak. 
^  1 2,  19 :  I  Mod.  1 37. 

Jn  trefpafs,  u  hcrclore  with  force  and  arms  the  defend- 
ant made  an  aflauir,  and  cut  oft"  all  the  hair  of  the  plain- 
lilF,  the  defendant  as  to  a!!  the  trefpafs,  except  cutting 
the  hair,  pieadi  not  guilty,  and  as  to  that,  pleads  tliat 
the  plaintiff  wa£  of  the  age  fixtecn  years,  and  for  a  cer- 
tain fum  of  money  gave  licence  to  the  defendant  to  cut 
off"  two  ounces  of  hair;  upon  demurrer  to  this  plea  the 
courrheld,  that  (he  contraft  waa  abfolutcly  void,  and 
confequcntly  the  tonfure  unlawful,  and  gave  jadgmcnt 
accordingly  for  the  plaintiff.  -^Kth.^^^. 

And  a-i  an  Infant  is  not  bound  by  hia  contrail  to  de- 
liver a  thing;  fo  if  one  deliver  goods  to  an  Infant  upon 
a  cotttratl,  knowing  hira  to  be  an  Infani,  he  fliall 
not  be  chargeable  in  trover  and  convcrfion,  or  any  other 
a£tion  for  them  j  for  the  Infant  is  not  capable  of  any 
contrafl,  but  for  neccflTarics ;  therefore  fuch  delivery  is 
a  gift  to  the  Infant :  but  if  an  Infant  without  any  con- 
tra£l  wilfully  takes  away  the  goods  of  another,  trover 
lies  againll  him ;  alfo  it  is  faid,  that  if  he  take  the  goods 
under  pretence  that  he  is  of  full  age,  trover  lies ;  be- 
caufc  it  is  a  wilful  and  fraudulent  ttclpafs.  1  St:i.  129: 
I  Le-v.  169:  1  AVi.  905,913 

Alfo  it  leems,  that  if  an  lnfant>  being  above  the  age 
of  difcreiion,  be  guilty  of  any  fraud  in  affirming  himlelf 
to  be  of  full  age,  or  if,  by  combination  with  his  guar- 
dian, CT*.  he  n.alce  any  contract  or  agreement  w'lh  an 
intent  afterwards  to  elude  it,  by  rcafon  of  his  privilge  ot 
infancy,  that  a  court  of  equity  will  decree  li.  good 
againit  him  according  to  the  circumDanccs  of  the 
fraud  ;  bat  in  what  cafes  in  particular  a  court  of  equity 
will  tnus  exert  itfelf  is  not  eafy  to  determine.  See 
1  ytrit.  132:  7.  Vern.  224,  5. 

All  gifts,  grants,  ^c.  of  an  Infant,  which  do  not  Lake 
effect  by  delivery  of  his  hand,  are  void  ;  and  if  made  to 
take  effi'ifl  by  delivery  of  his  own  hand,  are  voidable  by 
hinifclt,  and  hii  heirs,  and  ihofe  which  (hall  have  bis 
eflate.  And  privies  in  blood  (as  the  heir-general  or  fpc- 
cial)  may  avoid  a  conveyance  made  by  their  ancefior 
during  his  infancy.  But  privies  in  eAatc,  fuch  as  the 
donor  of  an  citite-rail  where  the  tenant  in  tail  dies  with- 
out iiluc  ;  cr  privies  in  law,  as  the  lord  by  clcheat  where 
there  i^  no  heir,  ihall  not  avoid  a  conveyance  made  by 
an  Infant. 

Jfaman  within  age,  feifed  in  right  of  his  wife,  makes 
a  feoffment  and  dies.  Ids  iieir  cannot  enter  and  avoid  it, 
becacfe  no  right  dcfccnds  to  him  ;  for  the  b;tron,  if  he 
had  lived,  could  have  entered  only  in  right  of  his  wife. 
And  riO  perfyn  lhall  take  advantage  of  the  mfancy  of  his 
anceftor,  but  he  who  hacii  a  right  defcending  to  him 
from  that  ancellor;  though  the  heir  may  take  the  be- 
nefit of  a  condiiior.,  noiwithftanding  no  right  deicendcd 
to  him  from  his  ancclbr.  8  Re^.  4.2,  3,  4.  and  fee 
3  ^'h  3?- 

If  huftand  and  wife  are  both  within  age,  and  they  by 
indenture  join  in  a  fcofFinent,  and  the  hulband  dies,  the 
wife  may  enter  and  avoid  the  deed,  or  have  a  dum  fuit 
infra  tttatcm.  I  Injf.  337.  Though  if  there  b?  twojcmt- 
tenants  within  age,  and  one  of  them  makes  a  feoffment 


in  fee  of  the  moiety  daring  his  infancy,  and  dies,  the  fur- 
\'ivor  cannot  enter ;  bu:  the  heir  of  the  feoffor  may 
enter  into  the  raoiciy,  i^c.  8  Kep.  43.  If  an  Infant 
exchanges  lands  with  another,  and  the  other  enters,  the 
Infant  may  have  aliile.  18  £</.  4.  %.  And  where  an  Jn- 
fant  leafcs  for  years,  he  may  aHirm  the  Itafe,  or  bring 
tiicfpafs  agninft  the  leffce  for  the  occupation.  18  Ed.  4  ; 
lira.  Trrjpaf  338. 

A  Icafc  made  by  an  Infant  referving  rent  is  voidable  ; 
but  if  there  be  no  rendering  rent,  it  is  abfolutely  void. 
Laith  199.  But  if  an  Infant  make  a  Icafe  paying  rent, 
and  after  hii  coming  of  age  he  accepts  the  rent,  the 
voidable  leafe  is  made  good  ;  and  an  Infant's  leafe  in 
ejedlmeni  is  gocd,  2  L:l.  Mr,  55  :  ^SaK-.  196;  though 
in  fuch  cafe  he  mull  give  a  fecurity  for  the  colb.  1  If'iff 
part  I,  /.  130.  An  Infant  cannot  furrcnder  a  future 
intereft,  by  taking  a  new  leafe;  his  furrcnder  by  deed, 
and  by  acceptance  of  a  fscoiid  leaf.*,  are  void,  except 
there  be  an  incjcafe  of  the  term,  or  a  decreafe  at  the 
rent;  for  where  no  benefit  comes  to  him,  his  a^s  are 
merely  void.  Cre.  Cur  502. 

All  acis  of  ntcefliiy  bind  Infants ;  as  prefcntatlons  to 
benefices,  admittances,  and  grants  of  copyhold  elbtes, 
and  affcniing  to  legacies,  i2c  3  Saf.i.  190.  So  dower  is 
demandable  of  an  Infant  heir.  Bull.  N.  P.  117.  iJo  an 
Infant  ii  compellable  to  pay  a  copyhold  fine.  Burr.  1717. 
Conditions  annexed  to  lands,  whether  the  ellate  come  by 
grant  or  dcfcent,  bind  Infants  :  and  wnere  the  eflate  of  an 
Infant  is  upon  condition  to  be  performed  by  the  Infantt 
if  the  condition  is  broken  during  the  minority,  the  land 
is  loll  for  ever.  1  I>i/l.  233,  33d.  Though  a  ftatuic  is 
hot  extendible  agaiiitl  an  Infant,  yet  Chancery  will  give 
relief  ag.iinft  Infants.  1  Lev  198. 

x\n  Infant  is  much  favoured  by  law;  ihci-eforc  it 
gives  him  m?.ny  privileges  above  otherS ;  if  an  Infant 
make  default  in  a  real  ai^lion,  he  thai!  not  lofc  his  land 
;  as  another  man  fhall  do;  one  nho  is  an  Infant  fhall  not 
,  be  amerced,  nor  find  pledges  like  one  of  full  age;  and 
if  he  be  bail,  he  may  be  difcharged  by  audita  yHtrtla, 
Isc.  \  Inji.  z-^-i.:  SJiyp.6}.  On  his  default  at  the  ^raW 
cape,  the  Infant  by  writ  of  error  may  reverfe  the  judg- 
ment given  againft  himfclf;  unlefs  it  be  in  cafe  of  a 
judgment  in  dower.  Dytr  104;  'J^iti.  Cent.  47,  319, 
But  an  Infant  may  be  diffeifed  of  his  lands,  and  a  war- 
ranty that  defcendeih  uptMi  an  Infant,  may  bar  him  of 
his  entry  ;  fo  a  remitter  u:';:;i  Y.'v.v: ;  .ii.vnof  a  defcent ; 
and  if  an  Infai.t  hath  frarcV-  and  do  abufe, 

or  diful'ethcra,  he  fhsll  io:'.  ;  man  of  full  age 

may.  1  ////?.  3,135:  I  Jr....  311;  i'.,  >.  48. 

A  perfoagave  a  note,  a  few  days  after  he  was  of  age, 
for  things  hsd  during  his  inlancy  ;  on  cxtraord'mary 
circumilances,  equity  let  it  afide:  ihoiigh  it  is  true,  if 
an  Infant  takes  up  goodr,  or  borrows  money,  and,  after 
he  comes  to  age,  give  his  note  or  proroife  for  the 
men'  y,  that  js  good  at  law :  but  to  prevent  the  ruin  of 
Infants,  it  may  be  convenient  to  give  relief.  Bart:.  C.  4.6. 
If  an  Infant  delivers  money  with  his  own  hanc^  it  is 
'veidable,  and  to  be  recovered  by  aftion  of  account. 
The  infant  fells  goods  to  another;  he  may  make  the 
falc  void,  or  have  debt,  ^e.  for  the  money*  Ho^,  77  : 
18  Ed.  4.  2. 

If  a  trefpafs  be  done  to  an  Infant,  and  he  fubmits  to 
an  award,  it  is  faid  the  award  fhall  not  be  binding  on 

him* 
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>.ira.  xDanv.yyo.  See  wlcJwarJ.  An  }nfMt  «  not 
hound  by  his  content  nnt  to  bring  a  writ  of  error;  for 
though  the  juiigmcnt  binds  him,  yet  it  binds  but  as  a 
jddgmer.t  rcvcrfable.  Rf/>.  Hara'w.  104.  .Agrecmems 
fc;V.  made  by  an  Infant,  although  he  be  within  a  day  of 
his  full  age,  (hall  not  bind  him.  FhivJ.  364.  Where  an 
Infant  entirrs  into  bond,  pretending  10  be  of  full  age, 
though  he  may  avoid  it  by  pleading  Ins  infancy,  yet  he 
may  be  indiftcd  for  a  cheat.  /#Wj  InJ.  585. 

Sec  forther  as  connected  with  this  fubjeit  of  Infancy, 
tlilei  Jtinaityi  ^rt\   Htir\  Cbanetry  \   Ri\pe\  Trial', 

/;';/.'.  £5'/. 

INFANCY  OP  CORPORATIONS.  See  mlc  In- 
fant II. 

INFECTIONS.  By  cafting  garbage  and  dung  into 
ditches,  how  punilhcd.  "^tc  fiat.  13  R*  z.  r.  15  ; 
and  this  DiAionary,  title  Na/anee. 

I.\FEOD.-\TION  of  TITHES.  The  granting  of 
tithes  to  mere  laymen.  Sec  2  Ccma:.  27,  and  iliis  Dic- 
iionan-,  title  Ttthrs. 

INFERIOR  COURTS.  The  Courts  of  Judicature 
cf  this  kingdom  are  c'siffd  in  a  general  divificn  of 
(operior  and  inferior.  The  courts  at  It'tJImin/Ier  are  the 
fuperior,  and  in  general  have  (eipecially  the  court  of 
King's  Bench  ana  Common  Picas)  fupcriniendanceovcr 
Che  inferior. 

Lords  or  their  bailiffs  not  to  arrcrt  on  foreign  picas, 
on  pain  of  double  damages.  Stat.  If'eji^  \.  3  £1/.  i.e.  35. 
See  title  Arreji. 

By  jlat.  19  Gto.  3.  <.  70,  (fee  this  DifKonary,  tiOc 
AiTfjf,)  where  final  judgment  is  obtained  in  any  inferior 
courts  of  record,  and  the  defendant  canno:  be  found  in 
their  jurifdidion,  the  Superior  Courts  at  WtJimiKptr  may 
remove  the  record,  and  ifTue  execution  as  in  Judgmen;s 
in  fuch  fuperior  court ;  and  finiilar  provifions  are  made 
by  fiat,  33  G«.  3.  r.  68,  as  to  the  courts  of  great  fcf- 
fions  in  IValts,  and  :hc  courts  for  \he  countics-palatino 
of  Cbefier,  LaRcafieTt  and  Durhais.  See  farther  this  Dic- 
tionarv,  title  Coant^  Court  ;  Ct:,r:i ;  Jl/ifemevt,  iSc. 

INFIDELS,  infiiftht.'l  Heaihirns ;  who  may  rot  be 
witneflcs  by  the  laws  of  this  kingdom,  becaufe  they  be- 
lieve neither  the  Old  or  New  Teiia'ncnt  10  he  ibe  word 
of  God.  on  one  of  which  oaths  muft  he  taken.  1  Jnfi.  6. 

The  evidence  of  a  Ge^.'ca  has  however  been  ad 
mitted,  fanftioned  according  to  the  ceremonici  of  his 
own  religion.  See  further  this  Di&jonary.  titles  £vi~ 
fifKcei  ii'itiu^j. 

INFINITY  OF  ACTIONS.  The  lord  of  the  foil 
may  have  a  fpecial  a£tion  agair.ft  him  who  fhaJI  dig  foil 
in  the  Mm^^ s  bigfrwaj :  but  one  fubjeft  may  no:  nave 
his  aftion  againfi  another  for  common  nuifance; ;  for  if 
he  might,  then  every  man  would  have  it,  and  fo  the 
adions  wnuM  be  intioitc.  £^e.  z  Ct.  hfi.  56:  9 
113.  See  title  A^'itan. 

INFIRMARY,  iafirnsn.sis.]  In  monafleries  there 
was  an  apartment  allowed  for  inf-rm  or  fick  prrfons : 
and  he  who  had  the  care  of  the  iniirmary  was  called  «»- 
frntartus.  Mat.  Perit,  ckhs  125:. 

There  are  now,  to  the  ht»:our  of  the  nation,  many 
hofpiri!',  for  the  relief  of  difealed  perfons,  in  various 
parts  cf  the  kingdoms,  ciltcd  lofir.-narics. 

IN  FORMA  PAUl'cKIS,  Scing  aa-ons  in,  fee 
itiic  C^i, 


INFORMATION  roii  thb  KING. 

Iii/crinati»  pn  Rrge.l  An  accofation  or  cornplalnt  ex- 
hibited again  It  a  perfon  for  fome  criminal  ofi'encc,  cither 
immediately  againft  the  King,  or  againil  a  private  per- 
fon; which)  from  its  cnormiiy  or  dangerous  tendency,  the 
public  good  requires  fhould  be  rellrained  and  punifhcd. 
It  (iiffers  from  an  indictment  principally  in  this  that  an 
tndi^ment  is  an  accnfation  found  by  the  oath  of  twelve 
men,  whereas  an  Information  is  onfy  the  allegation  of 
the  officer  who  exhibits  it.  3  .Y«tf  Ahr.  16^. 

I.  0/  the  •vari^txs  kinds  cf  hformatitn  ^emfeUj  ;  anj 

the  Aatiquitj;  if  the  Prailift. 
IT.       R^'hat  tajis  lifcrmatiiv  ixiU  lit, 
III.  Of  pliKg  acd  nmptHiding  Informaiitn. 
W,  Hcnx'  to  Bihidi  tirt  Prsiudittii  and  Pro-vi^nt  bj 

StetMie  Laiv. 

I,  IitroKMATioifs  are  of  two  fort*:  fiift,  thofc 
which  are  partly  at  the  fuit  of  the  King,  and  partly  at 
that  of  a  Subjcd:  and  fecondly,  fuch  a  are  only  in  the 
name  of  the  King.  The  former  are  nfually  brought 
upon  pcnsl  flatute*.  which  inRick  a  penalty  upon  con- 
viction of  the  offender,  one  part  to  the  ufc  of  the  King, 
and  another  to  the  ufc  of  the  inlormer,  and  are  a  fort 
of  ftit  tarn  aAions,  only  carried  on  by  a  criminal  inAead 
of  a  civil  procefs  ;  upon  which  therefore  it  it  fufficient 
in  this  place  to  obfcne.  that  hyfia:.  31  £/.*=.  c  5,  no 
profecution  upon  any  penal  tbitute,  the  fuit  and  benefit 
whereof  are  limited  in  pan  to  the  King  and  in  part  to 
the  profccutor,  can  be  brought  by  any  common  informer 
after  one  year  is  expired  fince  the  commiflion  of  the  of- 
fence ;  nor  on  behalf  of  the  Cro-.vn  after  the  lapfe  of  two 
years  longer;  nor.  where  the  forfeiture  is  originally 
given  only  to  the  King,  can  fuch  profecution  be  had  after 
the  expiration  of  two  years  from  the  commilfion  of  the 
clTence.  Cr6.  fac.  366. 

The  Informations  that  arc  exhibited,  in  the  name  of 
the  King  alone,  arc  alfo  of  two  kinds  :  firi).  thofe  which 
are  truly  and  properly  his  own  fuits.  and  filed  ^.r  e^.cii 
by  his  own  immediate  officer,  the  Attorney  General ;  fe- 
condly, thofe  in  which,  though  the  king  is  the  nominal 
profecutor,  yet  it  is  at  the  relation  of  Icme  private  per- 
fon, or  common  informer,  and  they  are  fi'ed  by  the 
king's  coroner  and  attorney  in  the  court  of  king's  bench, 
ul'ually  called  the  Mailer  of  the  crown-office,  who  is  for 
this  purpofe  the  (landing  officer  of  the  public.  The 
obje£i  of  the  King's  o.vii  profccuuons,  filed  tx  c^cio  by 
his  own  Attorney  General,  are  properly  fuch  enormous 
mifdemefnors,  a&  pecoHarly  tend  to  diiluxb  or  endanger 
his  government,  or  to  motef^  or  affront  him  in  the  re- 
gular difchargc  of  his  royal  funfUons.  For  offences  fo 
high  arid  dangerous,  in  the  puniilimcnt  or  prevention  of 
which  a- moment's  delay  would  bi*  fatal,  the  law  has 
given  to  the  Crown  the  pmver  of  an  immediate  profe- 
cution, without  w.iiiing  for  any  previous  application  to 
any  other  tribunal ;  which  power  thus  ncccifary,  not 
only  to  the  eafc  and  fafciy,  but  even  to  the  very  exill- 
ence  of  ih;  executive  magiibate,  was  originally  rcferved 
in  the  great  plan  of  the  En^lijh  conllitution ;  wherein 
provifion  is  uifely  msde  for  tr.e  due  prcJcrvation  of  all 
it*  pam.  The  objects  of  the  other  fpecies  of  Infoima- 
tioos,  filed  by  the  Mailer  of  the  croivn  c£ce  upon  the 
a  coa;- 
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eomplaint  or  rclaiion  of  a  private  fulyeJt,  arc  any  gfof* 
and  notorious  mifJcmefnors,  riots,  batteries,  libels,  and 
other  immoralities  of  an  atrocious  kind,  not  peculiarly 
tending  to  difiurb  tlic  government,  (for  ihofc  are  left  to 
the  care  of  the  Aiturnc  y-Gencral)  but  which,  on  account 
of  iheir  magnitude  or  pernicious  exampK-*  dcfervc  ihc 
moll  public  aninuilvcrfion.  2  HauJt.  P.  C.  c.  z6.  And 
when  an  Information  is  filed,  either  thus,  or  by  the  At- 
torney-Genera! tx  ejicic  it  muft  be  tried  by  a  petit  jury  of 
the  county  where  the  offence  arifcs :  after  which,  if  the 
defendant  be  found  guilty,  the  court  mull  be  rcfurted  to 
for  his  pUniHiment.  Sec        II.  III. 

This  moJe  of  profecution,.  by  Information  (or  fug- 
gcflion)  filed  on  record  by  the  king's  Attorney-General, 
or  by  his  Coroner,  or  Maftcr  of  the  Crown-o(fice  in  the 
court  of  King's  Bench,  fecms  tobe  as  aniient  as  the  com- 
mon law  itfclf.  1  Sl'ifzv.  1 1 8.  For  as  the  king  w:is  bound 
to  profecute,  orat  tcall  to  lend  ihc  fan^ion  of  his  name 
to  a  profecutor,  whenever  a  grand  jury  informed  him 
upon  their  oaths,  that  there  was  a  fufficient  ground  for 
inftituting  a  criminal  fuil ;  fo,  when  thefchis  imincdi::te 
officers  were  otherwifc  fufticicntly  aifured  that  a  man 
had  committed  a  grofs  mifdemci'nor,  cither  pcrfonally 
ngainfl  the  king  or  his  government,  or  a^^aintl  the  pub- 
lic peace  and  good  order,  they  were  at  liberty,  without 
waiting  for  any  farther  intelligence,  to  con\'cy  that  In- 
formation to  the  Court  of  King'i  Bench  by  a  fuggcllion 
on  record,  and  to  carry  on  the  profccution  in  hii  ma- 
jcfiy's  name.  But  theie  Informations  (of  every  kind) 
are  confined  by  the  conditutional  law  to  mere  mifde- 
mcfnors  only:  for,  wherever  any  capital  offence  is 
charged,  the  fame  law  requires  that  the  accufation  be 
warranted  by  the  oath  of  twelve  men,  before  the  party 
Oiall  be  put  10  anfwcr  it.  And  as  to  thofe  oifenccs  in 
which  Information*  were  allowed  a',  well  as  indictments, 
fo  long  as  they  were  confined  to  this  high  and  refpcfi- 
able  jurifdi^ion,  and  were  carried  on  in  a  legal  and  rc- 
gu*ar  courfe  in  his  majeily's  court  of  King's  Bench,  the 
Subje^  had  no  reafon  to  complain.  The  fame  notice 
was  given,  the  fame  procefs  was  iffued,  the  fame  pleas 
were  allowed,  the  fame  trial  by  jury  was  had,  the  fame 
judgment  was  given  by  the  fame  judges,  as  if  the  piofc- 
cution  had  originally  been  by  indiclmcnt.  But  when  the 
Jiat.  3  I/(/t.  7.  r.  I,  had  extended  the  jurifdiftion  of  the 
court  of  Star-chamber,  the  members  of  which  were  the 
fole  judges  of  the  law,  the  fa^,  and  the  penalty,  and 
when  thcy7rt/.  11  y.c.  3,  had  permitted  Informa- 
tions to  be  brought  by  any  informer  upon  any  penal 
ftatute,  not  extending  to  life  or  member,  at  the  aflizcs,  or 
before  the  juftices  of  the  peace,  who  were  to  hear  and 
determine  the  fame  according  to  their  own  diicretion; 
then  it  wa;,  that  the  legal  and  orderly  jurifdiclion  of  the 
court  of  King's  Bench  fell  into  dis  ufe  and  oblivion  ;  and 
Emffsm  and  DudUy^  ibc  wicked  inilruments  of  king 
Ihn.  VII.  by  hunting  out  obfolete  penalties,  and  this 
tyrannical  mode  of  profccution,  with  other  opprcfUve 
devices,  continually  haraffed  the  fubjcA,  and  ^amcfully 
enriched  the  crown,  i  And.  157.  The  latter  of  thcfe 
a^s  was  foon  indeed  repealed  by  Jiat.  1  Htn.  8.  r.  6  ;  but 
the  court  of  Scar-chamber  continued  in  high  vigour,  and 
d.iity  incrcafing  its  authority,  till  finally  aboliOied  by 
Jiat.  16  Car.  I.  r.  lo. 

Upon  this  difTolution  the  old  common-law  authority  of 
the  court  of  King's  Bench,  as  the  Cujhi  m^rum  of  the 
Vol,  JI. 


nation,  being  found  npccffiry  to  refiJe  fomcwhcrc  for.tTjc 
peace  and  good  government  of  the  kingdom,  was  again 
revived  in  praflicc.  5  Med.  ^64:  ^fyl.  Rtp.  217,  24.5  1 
5"/;/.  Prif^t.  Keg.  title  Infcrrrathn,  p.  187  (cdit.  1657)  : 
2  &.d.  71:1  ^id.  1  ;z.  And  it  is  obfervable  that,  in  the 
fame  ad  of  parliament  which  abolifhcd  the  court  of  Star- 
chamber,  a  conviilion  by  Information  is  cxprcfily  reck- 
oned up,  as  one  of  the  legal  modes  of  conviftlon  of 
fuch  perfon^  a^  Ibouid  offend  a  third  time  againfl  the 
provifions  of  that  flatute.  16  Car.  i.e.  10.  \  6.  Sir 
Matthnv  Half,  who  prefided  in  this  court  fuon  after  the 
time  of  fuch  revival,  is  faid  to  have  been  no  friend  to 
this  mode  of  profccution ;  moll  probably  bccaufe  the 
power  of  filing  Informations  without  any  control  then 
refidcd  in  the  breaft  of  the  M.ifter  ;  and,  being  filed  in 
the  nimcof  ths  king,  they  fubjcdlcd  the  profecutor  10 
no  colli,  though  on  trial  they  proved  to  be  groundlcfs. 
5  Mod.  460:  J  Sound.  301  :  i  Sid.  174.  This  oppref- 
iivc  ufe  of  them,  in  the  times  preceding  the  revolution, 
occaflonet^a  ftruggle,  foon  after  the  acceflion  of  King 
If'iliiam,  to  procure  a  declaration  of  their  illegality  by 
the  judgment  of  the  court  of  King's  Bench  ;  but  fir  ychn 
licit,  who  then  prefidcd  there,  and  all  the  Judges,  were 
clearly  of  opinion  that  this  proceeding  was  grounded  on 
the  common  law,  and  could  not  then  be  impeached. 
5  Med.  459:  Ccnttr.  14I  :  7  Mod.  36 1  :  I  Shew.  |o6. 
In  a  few  years  afterwards  .1  more  temperate  remedy  was 
applied  in  parliament,  by  JIa:.  4  tiT  5  W  M.  c.  18, 
which  cnafts,  that  the  clerk  of  the  crown  fhall  not  file 
any  Information  without  exprefs  dirc^ion  from  the  court 
of  King's  Bench :  and  that  every  profecutor,  per- 
mitted to  promote  fuch  Information,  fball  give  fecurtty 
by  a  recognizance  of  twenty  pounds  (which  now  feems 
to  be  too  fmall  a  ftim)  to  profecut:  the  fame  with  effe^; 
and  to  pay  coflt  to  the  defendant,  in  c?.fe  he  be  acquitted 
thereon,  unlcfs  tlie  Judge,  who  tries  the  Informaiion, 
fliall  certify  there  was  reafonable  caufc  for  filing  ic; 
and,  at  alt  events,  to  pay  colls,  unlefi  the  Information 
Hull  be  tried  within  a  year  after  ifTucjoir.cd.  But  there 
is  a  provifo  in  this  a^l,  that  it  fhall  no:  extend  to  any 
other  Informations  than  thofe  which  are  exhibited  by 
the  Mailer  of  the  Crown  Otlicc ;  and,  confcqucntly.  In- 
formations at  the  King's  own  fuit,  filed  by  his  Attorney- 
General,  are  no  way  reftrained  thereby. 

There  is  onefpecicsof  Informations,  Hill  farther  regu- 
Litcd  by  fiat, <)  Ann.  f.zoi  fVr.  thofe  in  the  natureof  a  writ 
of  tvarran.'e,  whicli  arc  a  remedy  given  to  the  Crown 
againlt  fuch  as  may  have  ufurped  or  intruded  into  any 
omce  or  franchife.  The  modern  Information  tends  to 
the  fame  purpofe  as  tlie  antient  writ,  being  generally 
made  ufe  of  to  try  the  civil  rights  to  fuch  franchifes ; 
though  it  is  commenced  in  the  fame  manner  as  other 
Informations  are,  by  leave  of  the  court,  or  at  the  will  of 
the  Attorney. General ;  bfting  properly  a  criminal  pro- 
fecution,  in  order  to  fine  the  defendant  for  his  ufurpa- 
tion,  as  well  as  to  oufi  him  from  his  of^ce  ;  yet  ufualty 
confidcrcd  at  prefcnt  as  merely  act vil proceeding.  See  this 
Diilionary, title ::^rWtfrr(Jrt/fl;  .-snd  ^Corr.m.  30S,  \ 

An  Infsrmatic/;  on  behalF  of  the  Crown  filed  in  the 
Exchequer  by  the  King's  Attorney-General,  is  a  method 
,  of  fuil  for  recovering  money  or  other  chatties,  or  for  ob- 
taining fatisfaflinn  in  damages  for  any  pcrfonal  wrong 
commuted  in  the  lands  or  other  pofTefTion?  of  the  Crown. 
Mocr  ^"j^.  It  differt  from  an  Information  filed  in  the 
F  court 
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coort  of  King*«  BcncH,m  ihat  tcii  U  inQ'ttuted  to  retlrefs 
a  private  wron^i  by  whuh  the  properly  of  the  crown  i} 
affcdrJ;  t^.-.r  ij  calcu!.uej  to  punitH  I'omc  public  wrtng 
Or  hfiiiuus  nuiJvTU::fnor  in  Oiz  dLfjTidant.  It  groi^nvlcd 
OR  no  writ  umlcr  (ca},  but  merely  on  the  i,-iiimaiion  of 
the  Kiog'i  cjiTurer  the  Aiiorney-Cieneral,  who  "  gives 
(be  court  lo  uuilcrlUnd  and  b:  iitfbrmefl  of  "  llic  matter 
in  qucflion  :  upon  which  the  party  ts  put  to  inUvcr,  and 
trial  is  had,  as  lii  fum  between  Subjcfl  and  Subjcifl.  I'he 
n)oA  ufual  Itiftirmations  arc  ihol'e  oi  mirufim  mAJch:. 
Intr.iji^n  for  any  ttcfpafi  coaimitted  on  the  lands  of  tnc 
Cioiviij  as  by  cntctii^g  iherron  without  title;  holding 
over  after  a  Icnie  '\i  determined;  taking  the  proliti; 
Cuttiii2  down  timber;  01- the  like.  Cre»  Jac,  zxz:  x  Lrcu. 
48  :  SaviL  49.  Deb:  upon  ariy  contra^  for  monies  due 
to  the  King,  or  for  any  forfeiture  due  to  the  Crown  upon 
the  breach  of  a  penal  ilaiutc.  This  latter  is  moll  com- 
monly ul'ed  to  recover  forfeitures  occafioned  by  tranf- 
grciriiig  thofe  1-ws,  which  are  enaftcd  for  the  cilabli(h- 
ihcnt  and  fupport  of  the  Revenue  ;  others,  which  regard 
mere  matterj  of  police  and  public  convenience,  bein^ 
ufually  left  to  be  inforced  by  common  informrrs,  in  qut- 
laa  Informations  or  anions.  But,  after  the  Aliorncy- 
Generat  hai  informed  upon  the  breach  of  a  penal  law, 
no  other  Information  can  be  received.  HarJy.  xoi. 

There  is  alfo  an  Information  ia  rem,  ivhen  any  goods 
are  fuppofcd  to  become  the  property  uf  the  Crown, 
and  no  man  appears  to  claim  them,  or  to  difpute  the 
tide  of  the  King.  As  antiently  in  the  cafe  of  treafurc- 
trove,  wrecks,  waifs,  and  eltrayi  feized  by  the  King's  of- 
fccer  for  his  ufe.  Upon  fuch  fcizure  an  Information 
was  ufually  died  in  the  King's  Exchequer,  and  there- 
upou'a  proclamation  was  made  for  the  owner  (if  any)  to 
come  in  and  claim  the  efFeils ;  and  at  the  fame  time 
there  ilTued  a  commitlion  of  appraiftmcni  to  value  the 
goodi  ID  the  officer's  hand*:  after  the  return  of  which, 
and  a  fecond  proclamation  had,  if  no  claimant  appc:ared, 
the  goods  were  fuppofcd  dcreltift,  and  condemned  to  the 
ufc  of  the  Crown.  And  when  in  later  times,  forfcitjrcs 
of  the  goodj  thcmfelvcs,  .-IS  well  ai  pe^'fonal  penalties  on 
the  partieSfWCrc  intiifled  by  ad  of  parliament  for  tranf- 
{•reifioos  againll  the  la^vs  of  the  culloros  and  cxcife,  the 
lame  proccl's  was  adopted  in  order  to  fecure  fuch  for- 
feited gooJs  for  the  public  ufe,  though  the  ofTendtr  hin>- 
lelf  had  cfcaped  the  reach  of  julfice.  3  Cokm.  261,  2. 

An  information  is,  in  many  relpcds,  the  fame  :ii  what, 
for  a  common  p;rfon,  w  called  a  JccUraiion.  It  ought  to 
be  certain,  tlia;  the  party  may  pcrfeftly  know  what  he 
is  toanfwerto.and  the  court  what  they  are  to  give  judg- 
men!  on.  PivtyJ^  327. 

Informations  ^m  tam  wiM  not  lie  on  any  llatute,  which 
pru'iihii  A  ituin;,  as  being  an  tin  mediate  offence  againft 

1  'in  general,  under  a  crriaiu  penalty,  un- 

r  part  of  luch  peraliy  be  exprcf^ly  given 
\:  ..  .1  I  fuc  for  it,  becaufe  othcritil'e  it  goes  to 

the  king,  and  nothing  can  be  demaaded  by  the  ptxty. 

2  Ha-Mk.P.  C.  c.  26. 

It  has  been  faid,  ih.it  the  King  {hall  pii^  no  one  to  «n- 
f.vcr  for  a  wrong  done  pniicipally  to  another,  without 
iitdiilment  or  prefentmcnt ;  but  this  does  not  feem  a  prin- 
iifilc  adhered  to  ;  and  of  common  right.  Informations,  or 
adionsin  ihenatufc  thereof,  may  be  brought  forotfcnccs 
againtl  (latutes,  whether  mentioned  or  not  in  fuch  !la- 
tuces,  where  other  inccbods  of  proceeding  arc  not  par- 


ticularly appointed.  2  ITa^.  P.  C.  c.  t6.  J  i» 
wherever  a  matter  concerns  the  public  government,  r.nd 
no  particular  peifon  i«  cniiileJ  to  an  a^ion,  tUcrj  au  in- 
furinaiion       lie.  I  Sn/r.  374. 

II.  It  is  every  djy's  prafKcc,  agreeable  to  number- 
lefs  precedents  cither  in  the  oamc  cf  the  King's  Altor-. 
ney-Gencr?.!,  or  of  tlie  Mailer  of  the  Crown-office,  to 
exhibit  Informations  for  bsttehcs,  cheats,  fcducing  a 
young  n)An  or  wpman  from  ihcir  parents,  in  order  to 
marry  them  againll  their  confeni,  or  ior  any  other  wicked 
purpole.fpiritingawaya  child  tothe  plantalions,n;fcu!ng 
prr(ors  from  legal  arrcfti,  perjuries,  and  fubornations 
thereof,  foiRcricf  .confpirr.cics ;  (whether  to  accufe  an  in- 
nocent perfon,  or  to  Impoveriih  a  cenain  fet  of  lawful 
traders,  ttff.  or  to  procure  a  verdifl  to  be  unlawfully 
given,  by  caufing  perfoos  bribed  for  that  purpofe  to  be 
Iworn  on  a  w/fi ;)  and  other  fuch  like  Ciimes,  done 
principally  to  a  private  pcrfon ;  as  alfo  for  offences  done 
principally  to  the  King  ;  a*  for  libels,  fedjiious  words* 
riots,  falfe  news,  extortions,  nuifioces;  (as  in  not  repair- 
ing highways,  or  obrtrufting  them,  or  (lopping  a  com- 
mon ri'.er,  contempts,  r.j  in  departing  from  the 
parliament  without  the  King's  liccnfe,  dit'obeying  his 
writs,  uttering  money  without  his  auiboriiy,  cfcapmg 
from  legal  imprifonmcni  00  a  profccuticn  for  contempt, 
rcgleiaing  to  Keep  uaich  and  ward,  abufing  the  King's 
commiiHon  to  the  opprcfiion  of  the  Subjc<^,  making  a 
return  to  a  fxaaA.vn'js  of  matters  known  to  be  falfc  ;  and 
in  genera!  any  other  o.'iences  a^ainll  the  public  good,  or" 
againJl  th?  r.ril  and  cbvicus  principles  of  jufticeand  com- 
mon hoi-.elU',  I  Ha\A,  P.  C. 26.  ^  1,  and  the  feverat 
authorities  there  cited,  and  fee  ftn.o  L.  240 :  Si^xv*  109. 

The  Court  will  grant  an  Informatioa  for  rcproachmg, 
the  office  of  migiiir.icy,  or  defaming  the  chara^er  of 
magifln^es.  C.v.v-  14.  15  :  I  if''!/-  Sec  iz  MtJ, 
514.  For  taking  away  a  young  woman  from  her  guar- 
dian, although  Chancery  has  committed  thi  offender  for 
,  a  contempt.  1107:  jiaJr.jio:  Or  from  her  puta- 
tive father.  £:r.  ti6j.  For  not  eximii.ing  evidence 
upon  oath  under  a  reference;  ar»J  rule  of  coort.  1  U'tlj'.j, 
Or  for  dcmaniin?  a  ihtUing  by  a  jurtice  to  difchar^c  his- 
warrant,  an  1  '  It. 

7.  ! 

him  to  the  ..  -  ,       .  .jr. 

For  fcdaci;i.  -  mi  oidvr  to  I'xo- 

nerate  the  ;  Jcing  a  woman,, 

habituited  '  --;:t.  2  Burr.  IO99. 

For  voluir.  r  hj-  a  juilic;,  from  fcflions. 

Str.  21.  F  *  1  lljiute  in  ex  cution.  5ir. 

413.  For  '  r.ion  elec- 

tions. \A.  !<  :  :-r,cbook. 

Srr,  788.    I  ;  :    -.    ::.duly  dif- 

ch.vging  a  dcU^or  by  ju  ' .  1  r  court.  Hard* 

155.  For  refuiiog,  by  c.  l.'t  the  coroner 

come  on  board  a  man  of  .  ;  ,  ^  v-lthin  the  body  of 
the  county.  v^W'-.  25 1 :  Stra.  IC97.  For  keeping  great- 
quantities  of  gunpowder.  Str,  1167.  For  a  JutUce  mak- 
ing order  of  removal,  and  not  furamoning  the  pirty. 
vfn//.  238,  27  j.  For  imprcfling  a  capta'n  as  a  common 
feanian  malidouHy.  \  Biaik  19.  For  illcjal  imprrffing 
and  confining  a  rccru;t.  See  Str,  4O4.  For  fpeaking 
trcafonablc  words,  a'though  the  offender  has  been  pre- 
viouilv  puniOied  ;  in  an  academical  way,  bv  the 
Vice  Chancellor.    1  Bln^k,  37.    For  contriving  the 

elcape 
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«fcape  of  Frencli  pnConers.  i  Sfttd.  a86.  For  giving  x 
iuJicrous  account  of  a  marriage  Ixrtwccn  an  ailrrC*  ar.J  a 
ntarrifJ  mm.  i  VL^^.  Kor  contriving  picicmUJ 

converfations  wiih  a  gliolt,  with  iiuention  to  accufc  .ino- 
(li«r  of  having  murdered  the  body  of  the  dillarbed  fpi- 
lit,  1  Blaek.  59a,  401.  For  procuring  a  fcm;ilc  appren- 
tice to  be  ftfiigncJ.  though  with  her  own  confcul,  to  an- 
'ofitcr,  for  llic  purpcfcs  of  proKitution.  1  Bl.i:.'t.  459. 

Information  \va«  /.ranlcd  ag:iinllan  .ittorncy  for  examin- 
ing perfoiu  on  oath,  upon  .11)  arbitration,  without  putting 
the  fame  m  writing.  Agaiiill  one  for  praf^ifing  as  an  at- 
tomry awhile  he  was  iiuJcr- IhcrtfT.  1 1^1^93.— Againft  a 
gaoler  for  fuffcriiif;  one  taken  upon  an  cxi:om.  cafitoJ,  to 
go  at  large,  12  AW.  454. — Againrt  certain  perfons  for 
that  they,  as  cncRiics,  bV.  to  the  government,  hired  a 
boat  during  a  war  wldi  fntKce,  in  order  to  go  thither, 
intending  to  aid  and  afliil  the  King's  enemies,  though 
they  did  not  a^ually  go  thither,  but  only  intended  it. 
Siia.  637:  Pa/ch.  8  3.  B  The  A'/Vj  v.  Cai/^r 
and  a/'.— Ajjainft  one  for  building  of  locks  in  the  river 
^fhamis  to  the  ohlUudion  of  navigation.  i£  Med.  615. 

An  Information  w.i5  exhibited  by  the  Attorney  Ge- 
neral iof  confpirini;  to  deOroy  the  King's  revenue  of 
the  excifc ;  that  the  defendants  nnd  others  i^not*,  tif<*. 
iUidlit  J'a^-lioset  Jfi/tties?,  con/ultav^rt/nt  ^  <onfpira  vc- 
rnnt  ad  dtfirmnd'  \S  depaaptni/ui*  fermarioi  ixti/^F  pr^r- 
StV.iic.  and  many  other  fafts  were  hid  in  the  Inform- 
ation tending  todcllroying  the  cxcifcmcn,  depauperating 
ihem,  deftroying  the  King*s  revenue  of  excifc,  pulling 
down  the  cxcife-houfe,  raifing  a  tumult  amongfl  the  poor 
people,  trV.  But  the  jtiry  that  w-crt  to  try  the  iffuc  v^cre 
utfwiiltng  to  iind  this  ro;itter,  though  exprcfily  proved, 
fearing  it  might  be  confliuej  no  Icfs  than  ireafon;  and 
fo  would  only  find  that  fuch  and  fuch  of  the  defendants 
iUicite,  faiiiose,  U /tMtiai  Je  aflcniblaiitruntt  Is'  iUt:tie 
Jafliasi  feJithsi  {tnfnhaveruKit  (cuj'pira'verttnt  aJ  JC' 
*  pauferein.i*  ftrmarioi  Dim'  Rr^h  exci/ee  pratfi3*f  prcuf 
pr^-diB*  uUomat*  gtn*  Dom*  Hi'gi/,  t^c.  £r  quoati  tc.'am 
aliam  maier/am  w  wfarmaihnt  conttntamt  find  them  not 
guilty,  and  find  7.  S.  not  guilty  of  the  whole.  It  was 
moved  in  arrctl  of  judgment,  that  here  is  no  offence, 
found.  The  court  unanimoudy  concurtcd,  that  judg- 
ment ought  to  be  given  for  the  King,  though  as  to  the 
offence  ftjund  there  was  fomc  variety  of  opinion  :  Tnx-if- 
den  held,  that  mi  et  armh  was  not  necelTary,  and  that 
they  wertf  found  guilty  of  an  unlawful  afTembly,  and  in 
that  the  Ld.  Ch.  Jull.  iijde  concurred  ;  as  alfo  thai  the 
intention  of  defrauding  and  depriving  the  King  of  hit 
faid  rent  is  implicitly  found  within  the  moJo  ti  fom^a 
prom,  i^<.  for  fo  (hall  the  rfecbirantei^  be  applied.  Tiki/- 
dtn  and  Ktding  concurred,  that  for  a  confpiracy  alone, 
without  any  profccution,  Information  Liy  :  and  they  all 
agreed,  tliat  the  King's  revenue  being  concerned  did 
highly  aggravate  the  offenrc;  26  A^.  44,  %*as  cited  to 
prove,  ih.u  whatever  concerns  the  King's  revenue  is 
public;  and  fiir  this  reafon  (a  //.  4.  7.  pi.  26,)  it  is 
determined,  that  a  monk  by  being  farmer  is  made 
capable  to  fue.  The  Lord  Ch.  Jull.  cited  old  Mttgna 
Chatta,  where  there  is  an  ariiclt*,  to  inquire  of  fuch 
feek  to  diminilh  the  King's  revenue  of  wards  and  mar- 
riages, which  fhcws  it  is  a  public  ireafurc.  Judgment 
was  therefore  given  for  the  King.  1  hfv,  125  :  1  6W. 
174:  I  A'/^.  650,  665,675,682. 

A  Coroner  having  fworn  the  jury  to  incjuire  of  the 
•Icath  of  OIK  fuppofcd  ayi/tf         and  finding  the  evi- 


dence very  fironp,  took  off  foBic  of  the  nifjueiT;  and 
liiougb  it  waa  faiJ,  that  this  coroner  was  a  v/eak  filly 
m.in,  yci  ttr>U  faiJ  there  was  no  rcafon  why  an  Inferma- 
tion  il.ould  not  be  againil  him.  I  z  Mod.  493. 

An  information  was  granted  againlt  one  for  counter- 
feiting and  pretending  himfclf  to  be  binviichc4  by  a  poor 
woman,  who  was  thereupon  ir.uidled  for  ttiichcral't,  and 
3C(]uiticd,  and  liic  v/hole  difcovcred  to  be  a  cheat, 
iz  556. 

Information  for  a  fcand.ilous  narrative  liccnfed  by  the 
defendant,  fpcskcr  of  ilie  Koufc  of  Commons,  being  Dan- 
girJitWs  narrative,  rcfleiling  on  a  nobleman,  (liic  K.  of 
p€t!rh6*-^iigh)\  the  defendant  pleaded,  th.^t  he  did  it  by 
order  of  the  Houfc  of  Commons,  and  demanded  judg- 
ment if  this  court  v/dl  take  conufancc  of  it.  The  Attor- 
ney General  dcmorrcJ,  and  afterwards  the  defendant 
pleaded  the  common  pica,  f«e^/  vsdt  ctiwtn^crf  rafM 
DQmina  Rf_^e,^TiA  was  fined  lo,oco/.  Comh.  18. 

Leave  w.-is  given  to  f>Ie  an  Information  againft  the 
defendant,  by  whom  the  plaintiff's  wif;  was  inveigled 
Bivay,  and  who  procured  merchmts  and  tradefmen  to 
fell  good*  to  her,  in  order  to  faddle  the  hufb.  nd  with 
the  debt,  he  agreeing  with  the  fellers  to  dcliv..r  the 
goods  back  agam.  1 2  Mod.  454.  For  words  fpoken  of  a 
dcccafcd  King,  which  advance  pernicious  do^^rincs  and 
evil  tenets,  and  hax-e  an  influence  on  the  prelcnt  govern- 
ment. ^V.  an  Information  lies,  on  which  the  offender 
may  be  fined,  and  alfo  corporally  punifhed.  2  Ld.  Raym. 
879.  If  the  macOial  of  B.  R.  mifdemeans  himfclf  in  his 
office,  he  who  is  prejudiced  by  ic  may  prefer  an  Inform* 
ation  againd  him  in  that  court,  where  he  (hall  be  fined 
ard  ordered  to  make  fatisfaAion.  Hil.  23  Ca-,  8.  R  if 
a  perion  exhibits  his  Information  only  for  vcxriiion,  the 
defendant  may  bring  Information  againlt  the  informer, 
upon  the J}at.  18  Eli^..  c.  5.  2  Bidj}.  18. 

I'he  Court  will  not  gftnt  an  information  againfl  a 
friveut  pcrfon  for  reading  a  prtu-tdcd  procUmauon. 
Blctek.  2.  Nor  againft  r.  hufband  for  rndeavourir.g  to  rt- 
itikc  his  wife  contrary  to  .irticles  of  fcparation.  Blatk. 
18.  Nor  againft  perfons  who  ail'cmblc  with  a  lawful  de- 
fign,  notwithflanding  fome  unlawful  and  irreguUr  a^s 
enfue.  Black,  48.  Nor  againft  jutiices  atting  improperly 
in  their  publick  capacity,  unlcfs  dagrant  proof  of  corrup- 
tion appears.  Str.  1 181:  Bur.  y'iyt  1162:  Blad.j^^z: 
Dou^lai  5559.  Nor  againft  minillcrs  for  convening  brief- 
money.  Sir.  1130:  Black.  443.  Nor  for  bribing  elec- 
tors. Bla<k.  §41.  Nor  for  a  perjured  intrufion  to  a  liv- 
ing, upon  an  atHdavit  that  it  was  ftmoniacal.  Str.  70: 
Barnard.  K.  B.  1 1.  Nor  for  a  libcU  if  it  appears  to  be 
true.  5/r.  498  :  284,587.  Nor  for  offerees  com- 

mitted upon  the  high  feas.  Str.  918:  2  Kehle,  190. 
Nor  againR  a  diffcnler  for  rcfufing  the  office  of  Iherilf. 
Str.  1193:  1  M'ilj  18.  Nor  againft  an  oflender,  al- 
though the  penalty  for  the  offence  is  veftcd  iii  the 
Crown.  Sir.  1254-  Nor  for  'words  fptktn  tf  Mjufticein 
his  public  charaflcr.  5rr.  11J7.  Nor  forattempiin^  fub- 
ornation  of  perjury.  Hard'W.  24.  Nor  for  fcndmg  a 
challenge,  if  the  informant  had  prrvioofly  imparted  a 
challenge.  Bur.  316,  402.  Nor  in  favour  of  one  cheat 
againft  another  cheat.  Bur.  548.  Nor  on  a  general 
charge  of  extortion.  Sir.  r)^)^.  Nor  for  ftriking  a  roa- 
giftrate  in  the  e.vecation  of  his  olHcc,  if  the  nvigiftratc 
flrike  firft.  H>nd,  240.  Nor  for  an  oftcncc  againft  a  pri- 
vate ftatute.  Bur.  38^.  Nor  if  a  civil  fuit  xt  depending, 
upon  the  fame  fubjett*  HurJiv.  ;^\.  And  in  general  the 
y  3  difjcre- 
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■difcrrtion  of  the  court  in  griming  Informations  U 
gutdei  by  the  mctUs  of  tlis  pcrrlbn  Applying;  by  tlx: 
time  of  tiic  application  ;  by  the  nature  of  the  die ;  and 
by  the  confcq  icnccs  whiclt  m.iy  polRbly  rcfult  Ifom  the 
grantinx  it.  Per  Ui.  Mani/uU,  Bla.k.  541.  f'tUt  iilfo 
Com,  Dig.  ixtle  iM/ii-MMufH. 

in.  It  Cccms  to  be  an  cilabtiQicJ  pr:iilicc.  not  to  ad- 
roit the  filing  of  ai  InformatijOt  (except  thofc  exhi- 
bited in  the  oam<:  of  Mix  M-jcfty**  Auorncy-Gcnc-rai,) 
>yithout  Brll  mtLing  a  rule  on  the  perfoni  cocnpljTncd 
of,  to  (hew  cajfc  to  tiic  contrary  ;  ubich  rule  ii  never 
grjn;ed  but  upon  motion  made  in  open  court,  and 
grounded  upon  afHdavit  of  fomc  mifdemernor,  which,  if 
irue,  doth  cither  for  its  enormity  or  dangerous  tendency, 
or  other  fuch  li<ce  circumilanccs  fecm  proper  for  the 
in  eft  public  profecutiun  ;  and  if  the  pcrfoii,  on  whom 
fach  rule  is  made,  having  been  pcriotu!ly  fcrvcd  wirh  tt, 
do  not,  at  the  day  given  him  for  that  purpofe,  give  the 
•our:  good  fitisfa^  on  by  atiiJavit,  that  there  is  nu  rc&- 
ibnablc  caufe  for  the  profVvUtion,  the  court  generally 
grants  ihc  Information;  and  fomccinicj.  upon  fpecial 
circumliiiKcs,  will  gr;tnt  it  .tgainft  thole  who  cannot  be 
perfonally  ferred  wuli  luch  rule  ;  a*  if  they  purpofely 
abfent  ihemfelves,  life.  2  f/a-^Jt.  P.  C.  c.  16.  But  it 
feems  that  in  fuch  cafe  the  profccutor  ftiould  on  aSidavit 
01  the  fail  cf  abfcnce*  rooic  the  court  for  a  rule  that 
leaving  the  fame  at  the  lait  place  of  abode  fliouid  be 
deemed  gooJ  fervice.  J.  M. 

If  a  dcfend.int  Ai'.-w  good  caufe  to  the  contrary,  as 
that  he  hai  been  indi<flcd  for  the  fame  caufe,  and  ac- 
qjtitcd,  or  thai  the  intent  is  lo  try  acivtl  right,  which  has 
)iot  been  yet  determined^  or  that  the  comprint  is  trifling, 
or  vexilioui,  iSc;  or  whern  the  motion  is  for  an  Inform- 
uuon  in  the  nature  cf  a  fMt  -.L-.7rrita/9,  if  tie  can  ifaew 
that  hii  right  hath  been  already  determined  on  a  manda- 
/Kust  or  that  it  hath  been  acquiefced  in  many  years,  or 
that  it  depends  upon  the  right  of  his  voters  which  hath 
not  been  iried,  or  that  it  doth  not  concern  the  public, 
•but  is  wholly  of  a  private  ruture,  the  court  will  not 
grant  the  Information  without  fomc  particular  circum- 
rtanck's,  the  j  udgmcnt  whereof  lies  in  difcretion.  z  Havck. 
P.  C.  c.  26. 

Ti\C'  tampauJsJiii^  of  Infarmautms  upon  penal  itatotes  is 
An  otTence,  in  crimmai  cafes,  eqmvalent  to  maintenance 
orbarretry  in  civil  cafes;  and  is,  betides,  an  advltttonal 
mifdfmefnor  againll  public  juflice,  by  cor.tribjcing  to 
raake  the  Uw  odious  to  the  people.  At  once,  therefore, 
to  difcourage  malicious  informers,  and  to  provide  that 
o^Tencci,  when  once  difcovered,  fhall  be  duty  profe- 
■cutcd,  ic  ti  eoafled  by  Jfat.  18  Elm.  c.  5,  that  if  any 
perfon  informing  under  pretence  of  any  penal  law, 
-make  any  compoGtion  without  leave  of  the  court,  or 
talce  any  itoncy  or  promifc  from  the  defendant  tocxcufe 
him,  (which  demonllratcs  his  intent  in  commencing  the 
profecution  to  be  merely  to  fcrvc  his  own  ends,  and  not 
iot  the  public  good.)  helhall  forfeit  10/.,  (hall  flanJ  two 
huurs  on  the  pillory,  and  Oiall  be  for  ever  difablcd  to 
iiit  00  any  popular  or  penal  (latutc.  4  Comm.  136. 

IV.  Regularly,  ihc  fame  certainty  that  is  re- 
4]uircd  in  sn  Indi^ment,  it  required  in  an  Information; 
but  it  has  been  held,  not  to  be  nectlTary  to  repeat  the 
■words  *'  givci  the  court  here  to  undcrjland,  and  be  in- 


formed,     in  ihc  begir.ning  of  every  diftin.f>  cUafe,  if 
the  W4nt  of  them  may  be  fapplicd  by  •  i;  v  i'.  an^' 
eafy  cooftruAion.   See  tit.  ImHQitur.  .  < 
Rajm.  34, :  z  f/aivi.  P.  C.  c.  z6. 

In  an  Informattn:!  ig.;  i:  i.rryrnni  ovr. 

the  nver  Mcr/i,,  w<;Kh  j  ;.om  Catrnaf-z-fiM- 

jhive  in  H'ah;,  it  wa»  nu;.  judgment,  that 

the  Information  was  too  grncrul  and  uncertain,  beciofc 
it  did  not  allege  that  any  parttculjr  pi-rfon,  or  any  cer- 
uin  number  of  cattle,  were  ferried  over  within  the  time 
laid  in  the  Informilion  ;  iii-i:her  did  it  mention  any  parti- 
cular perfon  from  whom  the  extortrd  rates  were  taken* 
ivhich  it  ought  to  do,  that  the  fingle  otTencc  might  cer- 
tainly appear  to  the  court  ;  af(er  grc.tt  deliberation,  the 
whole  court  war  of  that  opinion  ;  and  ftf  //>>//,  Chief  Juf- 
tice.in  every  fuch  Information  a  lingle  otfcnce  ought  to 
be  laid  and  afcrriained,  becaufe  evrry  extortion  from 
every  particular  piTion  is  a  fcparaic  and  ditlin^l  offence; 
therefore  they  ought  not  to  be  accumulated  uiidci  a  ge- 
neral charge,  at  tn  this  cifc,  bcc£ufc  each  offence  re- 
quires a  feparatc  anJ  di^intl  punilhrncnc  according  to  the 
quantity  of  the  olf^nce  ;  and  it  is  not  poflibic  tor  the 
court  to  proportion  the  fine  or  other  punifhmcfit,  unlcfs  it 
is  Jingly  aud  certainly  liid.  Csrth.  2z6. 

An  Information  upon  2  penal  lUtutc  muft  be  feed  in 
one  of  the  fuperior  courts,  and  cannot  be  brought  in  any 
inferior  court,  bccaofe  the  King's  Attorney  cannot  be 
there  to  acknowledge  or  deny,  as  he  can  in  a  fuperior 
court.  Cra.  "Jac.  531}.  All  Informations  on  penal  fta- 
tutes,  brough:  by  an  informer,  where  a  fum  certain  is 
given  to  the  profecjtor,  muft  be  brought  in  the  proper 
county  where  the  oScnce  was  committed  ;  and  within  a 
year  after  the  fame  :  but  a  party  grieved,  who  is  rota 
common  informer,  ii  not  obliged  to  brin^  his  Informa- 
tion in  the  proper  county,  but  may  inform  m  what  county 
hcpleafes.  $:at>  31  Eltz.  c.  5:  Cr7.ELz.6^^. 

Where  an  Information  is  given  by  Hatute,  to  be  pro- 
fecuted  at  the  afiizes,  ijfe,  the  informer,  on  filing  his  In- 
formation, muft  make  oath  before  a  judge,  that  the  of- 
fence laid  in  the  iKfirm^fien  was  not  committed  in  any 
other  county  than  that  mentioned  in  the  Information; 
and  thai  he  believes  the  offence  was  committed  within  a 
year  next  before  the  filing  of  the  Information.  Stat.  z\ 
Jac.  I.  (.  4.  And  nhen  an  Information  is  ordered  to  be 
filed,  upon  an  ;^tHdavic  made,  the  court  wi!I  n^t  fuHer 
the  profccutor  to  put  any  more  or  other  matter  into  the 
Information  than  tvhat  only  is  in  his  affidavit.  Micb. 
9  Jf.  3.  B.  R. 

It  has  been  refolvcJ,  that  the  S:a:.  t\  Jac,  1.  t.  4, 
reftrains  the  jurifdic^ion  of  Ii.  R.  in  anions  of  debt  by 
common  infsrmtn,  and  that  they  cannot  bring  debt  upon 
the  llatute  in  that  court,  un!efs  thr  caufe  of  a^ion  arife 
in  the  county  where  the  Eing's  Binch  fits ;  but  muft  in 
other  cafes  profecute  by  Information  before  julVices  of 
afllfc,  as  the  ftatute  direrts.  1  373.  W  /m.  as 
to  thii  doiirinc,  as  the  jurifJi^fkion  of  the  King's  Bench 
extendi  over  the  grcaicil  part  of  the  LinKoom  in  all 
cafes  where  an  adiion  m.iy  be  brought  \  y.  M. 

Oifenccs  created  fi  ncc  the  llitutc  21  Jnc.  I.  tcp,  ^ 
arc  not  wichin  that  Hatutc.  to  b?  profccuted  in  the 
county  where  the  faft  wjs  Jonc ;  fo  th;u  In.'urniition* 
on  fubfequent  Mital  lUtuies  ire  not  rellriincd  thereby. 
1  Soli.  37J. 

Tht 
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The /iitfi'  ll  tlix.  c.  5 :  ti  'Jac  t.  c.  a*  do  not  ev-  • 
tend  to  Inlurmaiiuiis  of  otHccrs.  nor  on  the  lUtatcs  of 
'tnaii.tcnincc,  champcrtv.  conceruing  concealments  of 
cuflunit.  <^c.  nor  lo  pArtici  grieved*  and  thofc  to  whom 
any  foilsiiurc  i&  given  in  certain,  i  SaM  37^. 

An  luforincr  upon  a  popular  flaiutc  fhjll  never  have 
-cotb,  it"  no:  given  by  ttitutc;  but  the  pitcy  grieved  in 
allien  on  the  lUcuic  lhail,  where  a  ceruin  penalty  'n 
given.  2  Haivi.  h.  C.  c.  26. 

In  an  adtion  qui  tarn  on  Jiat.  5  e.  4,  the  plaintiff 
fliail  pay  cofts.  I.d.  Ritjm,  1333.  Bat  it  recais  unfct- 
tled  whether  an  informer  (ball  be  obliged  to  give  Tccu- 
rity  for  the  payment  of  cofts  on  account  of  hi*  poverty, 
Coivp.  34.  It  has  been  refufed,  for  the  lUcuic  having 
given  him  a  power  to  fue,  it  is  a  debt  due  to  him  ;  BuU. 
-jv.  /*.  197  ;  but  an  informer  who  is  gone  abroad  mull 
.give  fccurity,  Str.  697  ;  and  it  feems  that  a  foreign  in- 
former m^fl  do  the  finic.  S:r.  iJo6.  f'iJe  1  ft'ilj.  i66, 
Aifo  if  a  prufecuiion  is  brought  in  a  icign^d  name,  the 
court  will  oblige  the  real  profrcutor  to  give  fccurity. 
ShinUr  V,  Rohfit,  Eajhr  iz  Cs.  z.  C.  B.  The  defend- 
ant,  on  motion,  nuy  pay  the  coAi  and  penalty  into 
court.  Ktx  V,  lyulktrt  Tria.  31  do.  j.  B.  N.  P.  Vide 
Ce^wptr,  567, 

U  a  Prolccutor  dees  not  goon  to  trial  be  ihatl  pay 
coAs.  Hani.  159.  But  if  he  gives  notice  of  tria),  and 
neither  goes  to  tiial  or  countermands  in  time,  unlefs  the 
defendant  draivs  him  in  to  give  notice,  defcnd.mt  fliall 
pay  colls.  3  Bur.  1504.  So  where  a  qui  iim  informer, 
in  debt  onjiat.  2  1  I/ei.  8.  <.  13,  is  nonfuitcd,  the  de- 
fendant is  entitled  to  colls.  Cov:/.  366,  where  3  Buf. 
1723,  is  denied  to  be  hw.  But  the  court  will  net  ilay 
proceedings  in  a  ^ui  tan  a^ion^  till  coils  in  a  wa  pns  in  a 
former  aoion,  by  a  diHercnt  plaintiff  a^ainil  the  fame 
defendant,  be  paid.  Cowp.  322.  If  profecutor  ja;  tarn-, 
for  killing  game,  i^c.  does  not  reply,  defendant  Ihall 
iiivc  colts,  for  Jiat.  18  £Iiz.  e.  5,  extends  to  informers 
on  all  penal  llatutes.  1  It'ilf.  177. 

If  an  Informer  dies,  the  Attorney- General  may  pro- 
.ceed  in  the  Information  for  the  King  :  nonfuit  of  an  in- 
former, is  no  bar  againil  the  King ;  and  if  the  King's 
Attorney  enter  a  nolie  pre/tqui^  it  is  not  any  bar  qucaA  the 
informer.  Cro.  El.  583  :  1  Lton.  119.  If  two  Informa- 
tions are  had  on  the  fame  day,  they  mutually  abate  one 
another :  becaufc  there  is  no  priority  to  attach  the  right 
of  the  fuit  in  one  informerj  more  than  in  the  other. 
Ihb.  138. 

If  an  Information  contain  fevera!  offences  againfl  a 
flatutc,  and  be  well  laid  as  to  fomc  of  them,  but  defec- 
tive as  to  the  re!l,  the  informer  may  have  judgment  for 
fuch  as  are  well  laid.  Hab.  266.  After  a  plea  pleaded  to 
an  Information  for  any  crime,  the  defendant,  by  favour 
of  the  ccart,  may  appear  by  attorney  ;  a!fo  the  court 
niay  difpcnfe  with  the  pcrfona.!  appearance  before  pica 
pleaded,  except  in  fuch  cafes  where  a  perfonal  appear- 
ance is  required  by  fome  ftatutc:  and  it  is  the  lame  of 
Indi^mcnts  for  crimes  under  the  degree  of  capital. 
Hsh.  273. 

If  a  defendant  plead  jif/7  debet  to  an  Information  ^ui 
uim^  'yJe.  it  is  fafeil  lo  fay  he  owes  nothing  to  the  in- 
former, nor  the  King,  which  is  an  anfwcr  to  the  whole. 
On  breach  of  a  ftatute  alleged  from  a  matter  iapaiSt 
ifac  defendant  may  plead  that  be  owu  nothing)  or  not 


guMty,  l^e.  And  if  there  be  mo.-c  than  one  defend- 
ant, they  ought  to  plead  feverally,  and  not  jointly,  not 
guilty:  bjt  if  it  be  alleged  from  a  matter  of  record, 
the  record  not  being  triable  by  the  country,  but  by  itfelf, 
fuch  p'ca  is  not  good.  2  Hawk.  P.  C,  a6.  ^  66>  i^<* 
Qro.  fjjiitt  23. 

A  replication  to  an  Information  on  a  fpccial  plea  in 
the  courts  at  tVtflminJier,  is  to  be  made  by  the  Attorney 
Genera!,  aaJ  before  julUce^  of  .Allife,  by  the  C'erk  of 
the  AAii'c;  though  the  rcpticatio.':  to  a  general  iffue  in 
an  Information  qui  tarn  in  the  courts  at  IVtjlminJUr^  may 
be  maj,'  in  tlie  name  of  the  .'\ttomey-General  only.; 
and  in  ailions  q^-i  tam,  moll  of  the  precedents  are,  that 
the  replication  is  to  be  made  by  the  plaintiff.  A  de- 
murrer may  be  to  an  Information  qui  tarn,  without  the 
Attorney  General.  2  Haivi.  P.  C.  c.  26.  §  72. 

Jnformatiuns  are  not  qualbcd  for  infu(ii<.iency, like  in- 
dii^lments;  but  the  dcfenilani  muH  demur  to  them. 
2  Li//.  59.  Fines  aifclTcd  in  court  by  judsmrnt  on  an 
Infurmation,  cannot  afterwards  be  qualihed  or  miti- 
gated. Cro.  Car.  251. 

In  the  conrtruaion  of  Jfaf.  ^  ts*  ^  ff^.  M.  c.  18* 
it  hath  been  holdrn, 

I.  That  if  proccfs  be  ifltied  on  fuch  Information  be- 
fore fuch  recognizance  is  given  as  the  Iliiurc  dirccls, 
the  dmc  may  be  fct  alidc  and  d'lfcharged  on  motion. 
2  Han:i.  P.  C.  f.  26. 

7.  That  this  llatute  extends  to  all  Information$>  ex- 
cept thofc  exhibited  in  the  name  of  his  Majclly'a  At- 
torney^GcDcral ;  fo  that  an  Information  in  nature  of  a 
quo  -.van-attto,  though  a  proper  remedy  to  try  a  right,  in 
rcfpert  of  which  it  may  not  in  ftriilncfs  come  within  the 
words  tre/paj/ei,  t^e.  yet  being  alfo  intended  to  punifb  a 
mifdemcanor,  and  alfo  as  the  proceedings  therein  m.iy 
be  as  vexatious  as  in  any  other,  the  fame  is  within  the 
purview  of  the  flatute,  which,  being  ft  remedial  I.iw, 
Iball  receive  as  large  a  condrudion  as  the  words  will 
bear.  Car:h.  503 :  1  Sa/le.  376.  S.  C. 

y  That  no  cofts  can  be  had  on  this  ft.itute  on  an  ac- 
quitLiI  by  a  iri^l  at  bar ;  not  only  bccaufe  the  claufc 
that  gives  colls,  unlefs  the  judge  certify  a  reafonable 
caufe,  fecms  only  to  have  a  view  to  trials  at  mft  prius, 
but  alfo  becaufc  a  caufe,  which  is  of  fuch  confequencc  ae 
to  be  thought  proper  for  a  trial  at  bar,  cannot  well  be 
thought  wttliln  the  purview  of  the  flatute  ;  which  wac 
chieQy  dcfigned  againfl  trifling  and  vexatious  profc- 
cutions.  a  Haitk,  P.  C,  c.  26. 

4.  l  hat  if  there  Ik  t'everal  defendants,  and  fome  of 
iliun  acquitted,  and  others  conviAed,  none  of  (hem  can 
have  coHs.  i  Sa/i.  194. 

J.  That  wherever  a  defendant's  cafe  is  fuch  as  au:ho* 
rifes  the  court  to  award  him  cofls..  he  has  a  right  to  them 
rx  o'/btfo  juJiitiiTi  for  it  fecms  a  general  rule,  that  where 
Judges  are  empowered  by  lUtutc  to  do  a  jnr.ttcr  rf  juf- 
tice.  they  ought  to  do  it  of  courfe.  z  Cbaa.  Qq/.  191.: 
2  Havjk.  P.  C.  c.  26. 

INFORMATUS  NON  SUM,  or  more  properly,  u-^ 
fiitn  iafcrmatut.  A  format  anfwer  made  of  courfe  by  an 
attorney  who  ii  authorifcd  by  his  client  to  let  judgmenc 
pafs  in  that  form  againfl  him.  It  is  commonly  ufcd  in 
warrants  of  attorney,  given  for  the  exprcfs  purpofc  of 
confeffing  judgment. 

INFORM  jE^ 


INF 


TNFOR.MKR,  iri/hrmaftr.l  The  peHbn  wSo  informi 
againli,  or  ptok-cutcj  in  any  of  the  King's  courti>  tliofc 
*vho  otTcnd  a^ainll  any  law,  or  penal  ttatute;  no  man 
in.ty  be  au  Iniotmer  who  is  diublcd  by  any  mifdemeanor. 
S:itf.  51  £/iz,  c.  5. 

INKOKTIATUM,  One  part  of  ihc  aigen»  of  the 
civil  liw  ;  according  to  BeneM:!,  abbot  of  the  munaftery 
o(  Pe:frl/erau£h,  in  the  reign  of  K.  i!:n.  III. 

INFUGAKK.  To  put  10  flight.  Lt^  Canuti.  r.  J2. 

INFULA,  Wis  aiiiiciit!y  tlic  garment  of  a  piiert, 
liice  that  which  we  now  call  A  csAbck ;  fomctim»  it  is 
taken  for  a  coif. 

INGIi.  This  fylhblf,  in  the  names  of  placei,  denot:* 
meadow  or  pafture;  and  in  t!te  north,  meadows  arc 
called  the  /wyw;  from  the  Sjvon  ing%  i.  c.  prain/n. 

INGENlUM.  Any  inilnimcnt  ul'cd  in  war,  artel^ 
ingenio  ccn/tcium ;  from  whence  it  is  faid  wc  derive  ihc 
the  won!  rnpitt. 

INGENUITAS.  Liberty  given  co  a  fcrvaot  by  mz- 
oomilHon   Lt^.  I!.  I.  e.  89  ' 

iNGhNUlTAS  RliGNI,  ///^fira/.  WcW  tif  It^ala 
bomtieii  freeholders,  and  the  commonalty  of  the  kmg- 
(lom ;  fometimcs  this  title  w.ii  given  to  the  barons  and 
lorttsof  the  King's  council.  EnifM/r.  fli/f.  i.Nov./oJ.  70. 

INGRESS.  EGRESS,  and  REGRESS,  NVords  in 
leafes  of  lands  to  lignify  a  free  entry  into,  going  forth 
of,  antf  returning  from  fome  part  of,  the  lands  tec ;  as 
to  get  in  a  cmp  of  com,  ti?.-.  after  the  term  expired. 

INGRESSL'.  A  writ  of  entry,  whereby  a  man  fecks 
entry  into  Und)  or  tenements ;  and  Itcs  in  many  cafes, 
having  many  diifercnt  (orms:  this  writ  ts  atfo  called 
f  ra-ci/-t  f'.e:/  re  /Jat,bccA\i(e  ihcfc  arc  formal  words  ia- 
Jcrted  in  all  writs  of  entry.  Sec  title  Entry. 

INGRESSUS,  The  relief  which  the  heir  at  full  .ige 
paid  to  the  head  lord,  forcntcring  open  the  fee,  or  lands 
/alien  by  the  death  or  forfeUi-re  ofthe  t«nani,  t^c.  Blount, 

INGROSS.ATOR  MAGNI  ROTULI.  6cc  CUri 
•f  tee  Pifif. 

IN  GROSS.  .Advowfon  in  grofs,  villain  in  grofs.CV. 
fee  Jih-m/ffn  i  Gro/}\  niUht. 

INGROSSER.  Forejictllfr. 

INGROSSING  Of  a  FINE.  The  making  of  the 
indentures  by  the  Cl-irpgrapf^i-r,  for  delivery  of  them  to 
the  party  to  whom  the  fane  is  levied.  F.  K.  B.  1 47.  Sec 
title  FtKi  ef  Landi. 

INHABITANT.  A  dweller  or  hoofeholder  in  any 
pU:e.  as  Inhabitants  in  a  vill,  arc  the  houlholders  in  the 
vill.  2  inji.  -joz. 

The  word  Inhabitants  includes  tenant  in  fee-fimple, 
tenant  for  life,  years,  by  «*/t;fj/,  ts'r.  tenant  at  *vilt,  and  he 
who  hai  nointereft  but  only  hi*  habitation  and  dwelling. 
6  R(f>.bQ.  n.  Me  whohtth  a  houfe  in  hii  hands  in  3  town, 
may  be  faid  to  be  an  1nh:tbit.int.  Cartb.  119.  Inhabi- 
tants have  not  capacity  to  take  an  inhcrit-mce,  as  in 
15  Eli.  4,  to  h.ive  common.  12  Rtp.  120.  Sec  title 

INHERITANCE,  .An  clUte  in  lards  or 

tenements  to  a  man  and  his  heirs :  and  the  word  Inherit- 
ance is  not  only  iiurrndcJ  \vherc  a  man  hath  lnnd»  or  te- 
nements by  dcffent  of  hcriiagr ;  but  alfo  every  fce- 
fmiple.  or  fcc.t.-iil,. which  a  ptrfun  hath  by  purch.ife, 
may  be  faid  to  be  an  lohcritancc,  becaufe  his  h=lrj  may 
inherit  it.  Lit.  ^  9.  And  one  may  have  inheritance 
hv  crtiiion  ;  as  in  cafe  of  the  Kirk's  grant  of  peerage, 

Icttcts  patent, 


INHERIT.^NCES;  Aur  CORPOREAL  or  IN- 
CORPOREAL. Corrorral  Irhrritarcer  relate  to  houfcs, 
land),  L' ■   .  ■  *         '.ilcd;  and  in- 

corport..  of,  unuc.xcd 

to,  or  cAi , ,      .  :  '  -  :iJ*ow- 

fons,  tithes,  artnur.ics,  Q:.vzzi,  conn:.  ■  -  .pnvi- 

U-gc>,  fervicc;,  —  .  i/'v^o,  40:  ^  ..'t.-nfi. 

There  is  a!iu  '  .^'icrciwo 
or  more  hold  '.  .   J  n*.cn  have  lands 

given  to  til.  n  ■  '.v  o  l:odicr,  thefe 

have  a  ■■  Ir  heirs 

have  fi  blood 
norc  c:.i.  .         lie  and 

entire  blood,  '  trc  him  who 

hath  bot  psrt  . :  r.  3  Re^.  41. 

The  law  of  I-;  Id  before  all 

others ;  (he  nv.  ef  males  the 

Aril  bom,  (Jfc.  a  man  pur. 

chafes  land  in  '  .  thofc  of  the 

blotxl  of  the  :  :  i^r-  be  any  j 

and  for  want  r;  ,-.  Iitirsof 
the  moilier's  flic  :  I  '.Iccpi 
from  the  father  the  ;  .  inherit 

it.  Pit-ivJ.  i-^z  :  L  -  .       .  cannot 

be  turned  into  an  i.-  Sec  more 

fully  this  Difli'inajy. 

INHIBITION,  .'1  kvii;  to  furbtd  a  judge 

from  further  proceeding  in  a  cijfe  depending  before 
him,  bcir.g  in  nature  of  a  p:ohiHtioa.  Sec  fiatutti 
9  £y.  2.  I  ;  /;.'..'.  y.  11 :  F.  tW  B.  39.  An  In- 
hibition is  mtift  c':  '-r- t;T:-J  ;  jr  rf  a  h  ;  !tcr  crrrt 
chrinian,  lo  :r 
are  likewilc  or 

tSfc.    This  Inl-  .         .  , 

vijirattonem  fatui,  c-  .  •  :lie/}:x  ftehjiajhtar* 

•vei  ionrenfictirin        ■  thus  when  the 

archbifhop  vifitf,  he  11.  .;^:.;  l.c  oifhop;  .ind  when  a 
biihop  vifits.  he  inhibit,  the  archc^cacou  ;  tiiii  is  to  pre. 
vent  confufion,  and  continues  till  the  !afl  parifh  is  vi- 
fited.  Now  after  fuch  Inhibition  by  an  archbitliop.  if  a 
lapfe  happens,  the  b:(hop  cannot  inftixuie,  becaufe  his 
power  is  fufpemicd  ;  but  the  archbifhop  is  to  do  it,  t^t. 
2  /»/?.  601  :  3  Sa.'k.  201.  Sec  title  Proitiitscft, 

INHOC,  or  INHOKE,  From  In,  within,  and  Jbciftt 
corner  or  nook.]  .-^ny  corner  or  part  of  a  common  field 
ploughed  up  and  fowed  with  oats,  ^r.  and  fometimcs 
fenced  in  with  a  dry  hedge,  in  that  year  wherein  the  rell 
ofthe  fame  field  lies  follow  and  common.  It  is  called 
in  the  nonh  of  Eng/aa.i  an  irttcci^,  .md  in  Oxfurdjhht  a 
hiichin;  and  no  iuch  /':Mt  is  now  made  without  the 
joint  confcnt  of  all  the  commoners,  who  in  mort  pl;ic<.  j 
have  their  (hare  by  lot  in  the  benefit  ii,  except  in  fomc 
manors,  where  the  lord  has  a  fpecial  privilege  of  fo  do- 
ing-  Krnmn*:  Parecb.  Antiij.  297,  l^c.  and  his  Gfo^ry. 

INjUNC  riON,  A  kind  of  prohibition 

granted  by  Courts  of  Equity  in  divtrs  cafes  ;  it  is  gene- 
rally grounded  upon  an  interlocutory  order  or  decree 
out  of  the  court  of  Chancery,  or  Exchec|Uer  on  the 
equity  fide,  to  llay  proceedings  in  courts  zt  I.iw;  and 
fomctimes  it  is  iffbtd  to  the  Spiritual  Courts,  frrJJ  SjnB. 
jtil.  15.  It  is  likewife  fomctimes  ufcd  to  give  pofTcffion 
to  a  pfaintifT.  for  want  of  the  defendant's  appearance ; 
and  may  be  granted  by  the  Chancery,  or  Exchequer,  to 
quiet  poiTcluun  of  lani^. 

An 


INJUNCTION 


An  Ir.junftion  U  ufually  granted  for  ihe  purpofe  of 
prcferving  ptoperty  in  tlil'pui«  pending  .t  luit;  as  to  rc- 
ilram  the  defendant  from  procei'ding  at  tlie  common 
law  agninft  ths  plaintifi',  or  from  conimittinj;  watlc, 
or  doing  any  injurtuus  itX.  Mit/crJ'j  Trcaiiji  ti  Cbumtty 

A  Court  of  Equity  will  prevent  the  afleriion  of  a 
doubtful  light  in  a  manner  pnxlj^liv-e  of  irreparable 
injury.  Therefore,  where  ihc  tenants  of  a  manor,  claim- 
ing a  right  of  cilovers,  cut  clown  a  great  quantity  of 
growing  tirabcr  of  preat  value,  their  title  being  doubc- 
fuU  the  court  entertained  a  bill  at  the  f^iit  of  the  lord  of 
thtr  manor  to  rcjlraiti  this  aflifrtion  of  il ;  and,  indeed, 
the  commiflion  of  watlc  of  every  kind,  ai  the  cutting  of 
timber,  pulling  down  of  houfcs,  ploughing  of  aiuient 
pallure,  working  of  mines*  and  the  likr,  i»  a  very  fre- 
quent ground  for  the  cxcrcifc  of  the  jurtldWtion  of  courts 
of  equity,  by  rellraining  the  walle  till  the  rights  of  ihc 
parties  are  determined.  The  courts  of  equity  f<.em  to 
have  proceeded  upon  a  fimiiar  principle  in  the  very 
common  cafe*  of  pcrfuna  claiming  copy  right  of  printed 
hooks,  and  of  patentees  of  alleged  invention} ;  in  re- 
llraining the  pubiicaciun  of  the  book  at  the  fuit  of  the 
Qwner  of  the  copy,  and  the  ui'e  of  the  fupp-ored  invention 
at  the  ful:  of  the  patentees.  But  in  beth  thtfc  caft:s  the 
bill  ufually  iceks  an  account*  in  one  of  the  books  printed, 
and  the  other  of  the  profits  arifcn  from  the  ufc  of  the 
invention;  and  in  all  the  cafes  a!I-jdc-d  to,  it  ik  frequently, 
if  not  conilantly,  made  a  part  of  the  prayer  of  the  bill, 
that  the  riglit  if  dtfputcd,  and  capable  of  trial  in  a  court 
of  common  law,  may  be  there  tried  ard  determimd 
under  the  dire^Uon  of  the  court  of  equity ;  the  hnal  ob- 
j;^  of  the  bill  being  a  perpetual  Injunction  to  rcllrain 
the  infringement  ot  the  right  claimed  by  the  plainiiil'. 
^h:fcfd*i  Vnaitjf. 

A  bill  of  inu-rplcadcr  generally  prays  an  fnjunflion  to 
reArain  the  proceedings  of  the  c.'aimacis  in  lomc  odter 
co^rt :  an4  as  this  may  be  ufed  to  delay  the  prtyment 
of  money  by  I'ne  plaintiff,  if  .my  ii  due  from  hini,  he 
«utght  by  hi>  bill  u>  otlcr  to  pay  ihc  money  into  court. 

In  many  calcik,  the  courts  of  ordinary  jurifdi^ion  ad- 
irit.  .*  '  ;  :  r  -  nain  time,  of  repeated  attempts  to 
!i  .^  on.  'J'oput  an  end  totheoppref- 

i.  nbufe  of  this  privilege,  the  courts 

t-;  I  tiim.    Thus  actions  of 

ejcflin' ■  ■  moJc  of  trying  liik-s 

HI  the      -■  ^  in  thufe  actions  not 

being  in  ;iiiy  Uc^icc  conk.Iiii;vc,  the  courts  of  equity 
have  intCffeicd ;  and  after  rcf-catcd  trial*,  and  f;trisfac- 
tory  dctcrrainailoiiti  uf  qucftiont.  have  granted  perpetual 
lojundions  to  rcilrain  further  litigation;  and  have  thus, 
in  Jbute  degree,  impofcd  it  --t  rcttraint  in  pcrfonal,  which 
is  the  policy  of  the  common  law  in  real,  a^ti^^ns.  B^h 
(E)  V.  ^hert'nn',  Ltlghtcn  v.  Litgblca'.  Bre.  P.  C,  : 
1  A  !/>«;.  671.  Sec  this  Uifltonary,  title  £/Vjf/«rff/. 

When  a  bill  in  Chancery  ii  filed  m  the  oflicc  of  the 
Six  Clerks,  if  an  Injundlion  be  prayed  therein,  it  may  be 
lud  at  various  flages  of  the  c:iure,  according  to  the  cir- 
cumHanccs  of  the  cafe.  If  the  bill  be  to  (lay  execution 
upon  an  opprcilive  judgment,  and  the  defendant  docs 
not  put  in  his  anfwer  wiiliin  the  Aated  time  allowed  by 
the  rules  of  the  court,  an  Injunilion  will  iflue  of  courfc  ; 
and  when  the  anfwer  comes  inj  tiie  Injunction  can  only 
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be  continued  upon  a  fuflicient  ground  appearing  from 
the  antvvcr  itlclf.  But  it  an  li.JuniUon  be  v  ented  to 
liay  wafle,  or  other  irjaric:i  of  an  equjHy  urgent  na* 
ture,  then  upon  the  filing  of  the  bill,  and  a  proper  cafe 
fuppcrted  by  ajpiiuvi/St  tt>c  court  will  grant  an  Injunc- 
tion immediately,  to  continue  till  the  defendant  has  put 
in  his  anfwer,  and  till  the  court  lhall  make  fame  further 
order  concerning  it:  and  when  the  anfwer  comes  in, 
whether  it  lhall  then  be  dilfolved,  or  continued  till  the 
hearing  of  the  caufe,  is  determined  by  the  court  upon 
argument,  drawn  from  confidering  the  aofwer  and  alH* 
davits  together.  3  Ccmm.  443. 

If  an  attorney  proceeds  at  law,  after  he  is  ferved  with 
an  Injunction  to  flay  procecdin^^,  on  affidavit  made 
thereof,  interrogatories  ate  to  he  exhibited  ag;inft  him, 
to  which  he  mult  anfwer  on  oath ;  and  if  it  appears  that 
he  was  duty  fcrvcd  with  the  Injundion,  and  hath  pro- 
ceeded afterwards  contrary  thereto,  the  court  of  Chan- 
cery will  commit  the  attorney  to  the  l-'leei  for  the  con- 
tempt. 2  Lill.  Jhr.  64.  But  if  an  Injurclion  be  granted 
by  the  Court  of  Chancery  in  a  criminal  matter,  the  court 
of  B.  R.  may  break  it,  and  prote^  any  that  proceed  in 
contempt  of  it.  hUd.Caf.  16.  Hut  a  court  of  law  will 
take  luch  notice  of  an  Injun^ton,  that  the  defendant  Oiall 
ha  e  no  advant>ige  againll  the  plaintiff  for  not  proceed- 
ing witiiin  [he  time  allowed  by  the  rules  of  the  couit,  if 
the  delay  was  occalioned  by  the  defendants  obtaining  an 
Injun^^ion.  z  Burr.  660. 

If  a  caufe  at  law  be  at  ifl'uc,  the  Injurcllon  may  give 
leave  to  go  to  trial,  and  fby  execution,  '^e.  The  writ 
of  Injunction  is  dirctlcd  10  the  party  proceeding,  and  to 
all  and  fuigular  their  counfcllers,  aitorneyr,and  folicitors 
whofo'.'veri  and  concludes,  Injcttun^y  Wc  command  that 
you,-and  each  of  you,  delilt  ircm  all  further  profecution 
whatever  at  common  taw,  lor  or  corximir.g  any  matters 
in  the  complaint  contained,  under  pain,  i^c,  Fi^U  more 
on  this  fubje^,  3  AVxu  /ihr  :  14  I'in,  Ahr,  title  lnjiin<- 
Item  Com,  Dig.  title  Chanury  D.  (8). 

INJURY,  Awrong  or  d.tmnge  to  a  man's 

perfun  or  gonds.  The  law  punitheth  Injuries ;  and  fo  ab- 
hors them,  that,  in  certain  cafes,  it  grants  wxxw  of  ami- 
ciparion  for  their  prevention.  But  the  law  will  fuffcr  j 
private  Injury  rather  than  a  pub'ic  evil  {  and  the  afl  of 
God,  or  of  the  law  doth  Injury  to  none.  4  Rep>  124: 
10  Rt^.  I48. 

]NLAGARE,  To  admit  or  rcftorc  to  the  benefit  of  the 
law.  AnnaL  H  ew rl  J-b  anno  IO74, 

INL.'\GATION,  Inlagano^  (torn  the  Saxon /o/a^/att, 
i.  e.  /rt/frgart.}  A  reftitction  of  one  outlawed,  to  the  pro- 
tection of  the  law,  and  benefit  of  a  Subjcil.  Bi  aS,  A*,  j. 
traH.  2.  c.  14 :  Ltg.  Comt.  Jar,  i,  c.  z, 

INLAGH,  InUgatus,  W  icma/:.i  ^fgt.^  He  who  was 
of  fume  frank-pledge,  .ind  not  outlawed.  It  fcems  ta 
be  the  contrary  to  Utiagh.  BrttJJ.  tra^i.  2.  lib.  3.  r.  1 1 . 

INLAND,  Is  faid  to  be  itna  dcntiaUaUit  part  ma- 
tttri'i  Jorninuitt  inra  interior  ar/  ir.claj'a\  for  that  which 
was  let  to  tenants  was  called  Onifand,  In  an  aniicnt  will 
there  arc  thefe  words ;  To  IVuljtt  I  give  the  inlands  or 
demeans,  and  to  Elfej  the  utlamh  or  tenar.cy.  Ttjiata, 
Briihcnco.  This  word  wss  in  great  ufc  among  the 
5<ixcffj,  and  often  occurs  in  Do^e/daj-Uck.  See  htUt>itttl, 

INLAND  BILLS,  ^zc  Bills  cf  BxchanPt. 

INLAND 


INL 
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t-NLAND  TRADE,  A  Trade  wholly  manaftcd  at 
ht'OTc,  in  o:Kr  country,  hierc,  Dtff,  It  ii  properly  ulfd  in 
coil  Trad  illin..^t:iju  toO/nwrrt/.  and  fo  t.i  the  word  Irsde 
fcnerallr;  lhuu;^h  the  words  Trade  and  commerce  arc 
frsquendy  coniojndcd.  cfpecijUy  with  rcl'j»cCl  to  the 
lormer  btinj;  utcd  for  the  Utter. 

INLANTAL.  INLAN TALE.  Demefnc  or  inland, 
lo  tvhich  wa»  oppofed  aeJamalt  Und  tenanted  or  out- 
lawed. CfflO///. 

INLEASl.D,  From  Fr.  e^la/i  ]  Intansled  or  in- 
fttitrcd ;  the  word  wc  may  read  in  the  champion's  oath, 
t'a.  /.■/{.  z  *ar,/',!  247. 

INLEGIARE.  When  a  delinquent  has  fMi^fied  the 
\.y)i,  and  ii  again  reSas  in  cuna,  he  ii  fatd  /<  ifiit^/art. 

L^g.  iL-r..  I,  cr^.  I  I.  See  InUgart. 

INWATES,  Pcrfons  who  arc  Admitted  to  dwell  with 
and  in  the  houfe  of  another,  and  not  able  to  maintain 
tiicml'clvcs.  Kttcf*.  Thefe  Inmates  are  generally  idle 
perrons  h.irboarcd  in  cott.igcs ;  nhrrcin  ii  hath  been 
common  for  tcvcral  families  lo  inhabit,  by  which  the 
jnwr  of  parifhcs  have  been  increafed ;  but  fuiFering  this 
vva»  made  an  oifence  by  fututc,  31  c.  7,  repealed 
by  15  Gr*.  3.  c.  j2,  liable  to  a  forfeiture  of  10/.  a 
inonthi  inquirablc  of  in  the  court  leei»  t^r.  If  one 
have  3  houfe  wherein  he  dwells,  and  lets  part  of  it,  fo 
that  there  arc  feveral  doors  into  the  ftreet,  it  is  as  two 
houfes,  aiid  the  under-tenant  (hall  not  be  accounted  an 
Inmate :  Uut  it  is  othcrwife  if  there  be  but  one  outer 
door  fur  both  faaiHies.  2  Ce,  Irfl.  378.  A  man  keeps 
his  daughter  that  is  married,  and  her  hulband,  i^c,  by 
covenant,  and  they  have  fome  rooms  in  iiis  houfe,  they 
are  not  Inmates  ;  though  if  they  live  in  one  cottage,  and 
part  the  houfe  between  them,  and  diet  themU-Ives  fsve- 
rally,  they  will  be  Inmates  within  the  llatuce.  If  a 
perfoD  take  another  to  table  with  him  ;  or  let  ceruin 
rooms  to  one  to  dwell  in,  if  he  be  of  ability,  and  not 
pMr,  he  is  no  Inmate.  Ktuh.  4.5:  Sec  titles  /'car; 
Vagrants. 

JNNAMIUM  FOR  NAMIUM.A  pledge, /)i/Cafl^/. 

INNATURALII  AS.  Unnatural  ulagc.  ///».  d< 
Knjighfffn,  in  Ea-M.  3./,  2^72. 

INNINGS,  Lands  recovered  from  the  fea  In  Remmtj 
Marjhr  by  draining :  antient  records  mention  the  In- 
nings of  archbilbops  Btcket^  Bsnifattt  and  others  ;  and 
at  this  day  there  is  EUfrun^i  ImtMgj,  i:c.  Where  they 
arc  rendered  protiuble,   and  termed  Gainagt  lands. 

INNONIA,  From  Sax. /iuta«,  i.  e.  iWuj.]  Anioclo- 
fure.  S^Tlm.  QisJ. 

INNOTESCIMUS.  The  fame  as  viJanus;  it  figni- 
fies  /#//«■/  piUtnty  fo  called,  which  .ire  always  of  a  char- 
ter of  feoffment,  or  f»imc  other  inflrument,  not  of  record, 
concluding  lnmttj:ir*ji  ftr  prajtntts,  SiC. 

INNOVAriUNS,  .Are  thought  dangerous  by  our 
laws;  and  the  antieiu  Judges  of  the  law  have  ever  fup- 
prcOed  them,  IcH  the  certainly  of  the  common  law 
fhould  be  dillurbcd.  In  the  reign  of  King  EJ.  III.  the 
judges  faid,  wc  will  not  change  the  law,  which  always 
hath  been  ufcd  ;  and  in  the  time  of  King  Hen.  IV.  they 
declared  it  wotild  be  better  that  it  lhou!d  be  turned  to  a 
def;tuU,  than  that  the  law  fhoLild  be  changed,  or  any  In- 
novation made.  1 /-^/?- 379i  303. 

INNO.Xf  ARE,  'fo  purge  one  of  a  fault,  and  make 
him  innocent.  Le^.  Etktlr€tlt  10. 


tMNS  AWD  INNKEEPERS.  Comnon  rnni  arc  ir- 
ftitutcd  for  padcngers ;  for  the  proper  Latin  word  \\  X  • 
<vvfirtumt  becnufc  he  who  lodgtth  there  is  qu^Ji  ;  - 
ttnt  Jt  a  •via.  8  Rtp.  Cajle^j  tn/t.  Ctr.vfl, 

Inns  were  inHituted  for  lodging  and  relief  for  tra- 
vellers; xnd,  at  common  Uw.any  man  might  crcft  and 
keep  an  Inn,  or  alehoufc,  to  receive  travellers,  but  now 
they  arc  to  be  llccnfed.  See  title  /iUhtu/ti, 

Every  lim  is  not  an  alehoufe,  nor  every  olcboufe  an 
Inn  ;  but  if  an  Irm  ufcs  common  felling  of  ale,  it  is  then 
alfo  an  alehoufe  ;  and  if  an  aIehouf<.>  lodges  and  enter- 
tains travellers,  it  is  alfo  an  Inn.  Bant.  J. 

If  the  keeper  of  an  Ion  harbours  thicres,  or  perfons 
of  ftand  ilous  repuiatiod,  or  fufferi  fr-qucnt  dii'orders  in 
his  houfe  ;  or  fcts  up  a  new  Inn,  in  a  pl.jce  where  there  is 
no  manner  of  need  of  one,  to  the  hindrance  of  other  ao- 
lient  and  well-governed  Inns,  or  keep  ic  in  a  fituatton 
wholly  onfit  for  fuch  a  purpofe,  he  may  by  the  common 
law  bo  indldcd  and  nned.  //.  P.  C.  146 :  Dalt,  33,  34  : 
I  Htrwk.  P.  C.  c,  73. 

By  the  commiRion  of  the  peace,  two  Juftlccs  (one  of 
the  quorum.)  may  inquire  of  Innhnlders,  and  of  all  and 
fingular  other  perfons  who  Ihall  cfTend  in  the  abufe  of 
weights  and  meafures,  or  in  the  fate  of  vifluah,  againil 
the  form  of  the  ordinances  in  that  behalf.  Bur/t.  J. 

Innkeepers  not  felling  their  hay,  oais,  beans,  f^V.  and 
I  all  kinds  of  visuals  fur  man  and  beall,  at  reafonable 
prices,  having  nrfpcfl  to  the  price  fold  in  the  markets 
adjoining,  wiihoot  taking  any  thing  for  litter,  they  (hall 
be  fined  for  the  firft  offence,  and  for  the  fecond  be  im. 
prifoncd  for  a  month,  and  for  the  third  ftrthd  on  the 
I  pillory.  Rates  and  prices  may  be  fct  on  all  the  com* 
moditie^  fold  by  Innkeepers  :  and  if  they  extort  any  un- 
I  reafonable  rates,  they  may  be  indided.  2  Cro.  '609: 
Canhetfj  :  jo.  See  alfo fiati.  \z  E.  2.  e.  6  \  3  Hen,  8. 
e.  8  :  and  this  Dictionary,  title  ViQuaUers. 

if  any  Innkeeper,  alehoufe-keeper,  victualler,  or  futler,. 
in  giving  any  account  or  reckoning  in  writing,  or  other* 
wife  (hall  rcfufe  or  deny  to  give  in  the  particular  number 
ofquansor  pints,  or  rfiall  fell  in  meafures  unmarked,  it 
fhall  not  be  lawful  for  him,  for  default  of  payment  of 
fuch  reckoning,  to  detain  any  goods,  or  other  thing,  be- 
longing to  the  perfon  or  pcrl'oni  from  whom  fuch  reck- 
oning lhall  be  due,  but  he  fKall  be  left  to  his  a^ion  at 
law  for  the  fame,  any  cuHom  or  ufage  to  the  contrary 
notwithllanding.  Ziat.  1 1  ii*  1 2 3.  r.  i  c.  ^  2. 

If  one  who  keeps  a  common  Inn,  refufc  to  rvcetve  a 
traveller  as  gucft  into  his  houfe,  or  to  find  him  visuals, 
or  loaging,  upon  his  tendering  a  reafonable  price  for  the 
fame  ;  the  Innkeeper  is  liable  to  render  damages,  in  an 
action  at  the  fuit  of  the  party  grieved,  and  may  alfo  be 
indifled  and  fined  at  the  fuit  of  the  King:  it  is  faid,  he 
may  be  compelled  by  the  confiablc  of  the  town,  to  rc- 
I  ctive  and  entertain  fuch  a  perfon  as  his  gueft  ;  and  that 
'  it  is  not  m.-itenal  whether  he  have  sny  (ign  before  his 
j  door  or  not,  if  he  make  it  his  common  bufmefs  to  enter- 
tain travellers.  1  P.  C,  r.  78:  i  Fenr.  333: 
Da/t.  e.  7. 

Aaion  on  the  cafe  on  an  implied affutnpjit  will  He  againft 
the  gaeHs  for  things  had,  where  the  Innkeeper  is  obliged' 
by  law  to  furnifh  him  with  meat,  drink,  X3(.  And,  wher. 
a  gueft  calls  for  any  thing  at  an  Inn,  the  Innkeeper  may 
juftify  detaining  the  perlcn  of  the  gueft,  or  a  horfe,  or 
other  thing,  tiil  he  is  paid  his  joft  reckoning.  Djer  30 : 
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Jrt4*.  Mr.  iJilc  hfis.  By  the  cuHom  of  ihe  realm »  if  a 
niAn  lies  in  an  Inn  one  nif;Ut,  the  Innkeeper  may  detain 
hi*  horfc  until  h«  is  paici  ior  the  expcnccs;  but  if  he 
gives  the  party  credit  (or  thni  time,  and  Ins  him  depart 
without  payment,  he  hath  waived  the  benefit  of  thr 
cuftum,  Ind  mull  rely  on  his  t  ther  agreement,  having 
given  credit  to  the  pcrfun.  S  IxUJ.  172. 

liy  the  cullom  oi  LcnJon  and  Exeter^  if  a  man  commit 
a  horCe  to  an  Innkeeper,  and  he  cat  out  his  price,  the 
Innkeeper  may  lake  him  as  hii  own,  upon  the  rcafon- 
ab'c  appraifement  of  four  of  his  nctglibours ;  which  was, 
it  (cem!,  a  cullom  ariling  frdm  the  abundance  of  tr^tHclc 
with  Itrangers,  that  could  not  be  knntvn  to  charge  them 
with  the  a^ion;  but  the  Inn!:eeper  hath  no  power  to 
fell  the  horfc  by  tlic  general  cullom  of  the  realm.  Bat. 
Ahr.  title 

A  peifon  brings  his  horfe  to  an  Inn,  and  leaves  him  in 
the  liable  there;  the  Innkeeper  may  keep  him  till  the 
owner  pay  for  the  keeping :  and,  it  is  faid,  if  he  ca:  out 
as  much  as  he  is  worth,  the  m-iUer  of  the  Inn,  after  a 
reafonabic  .ippraifcmcnt,  maj  fell  the  Iiorfc  and  pay  him- 
felf.  Vdv  66  But  if  one  bring  feveral  horfes  loan  Inn, 
and  afterwards  takes  them  ;dl  away,  but  one  ;  the  Inn- 
keeper may  not  U\\  this  horfc  for  payment  of  the  d--bt 
for  the  others,  but  every  horfe  is  to  be  fold  to  fatisfy 
what  is  due  for  his  own  meat.  1  Bulji,  207,  217. 

If  an  Innkepcr  receives  a  ftage  coach,  and  from  time 
to  lime  fuffcrs  tne  coach  and  horfes  10  depart  without 
payment,  he  gives  cicdit  to  the  owners,  and  cannot  after- 
wards detain  the  coach  and  horfes  for  what  was  for- 
merly due.  Stra.  556. 

A  gu-.*ll  in  a  common  Inn  ariling  in  the  night  time, 
and  carrying  goods  out  of  his  chamber  into  another  rnom, 
and  from  thence  to  the  liable,  intending  to  ride  away 
with  them,  is  guilty  of  felony,  although  there  was  no 
trefpafs  in  the  taking  of  them  ;  which  is  yet  generally 
required  in  cafes  of  felony.  Dait.  c.  40 :  Buns.  J  : 
\  Haivi  /*.  C  f.  33.  ^  18.  So  a  gueft  who  hath  a  piece 
of  plate  fct  before  him  in  an  Inn,  may  be  guilty  of  felony 
in  fraudulently  taking  away  the  fame.  1  Hawi.  P,  C. 
f.  3  J.  §  6. 

Inns  were  allowed  for  the  benefit  of  travellers,  who 
have  certain  privileges  whillf  they  are  in  thrir  journies, 
and  are  in  a  more  peculiar  manner  protc^led  by  the  law  : 
it  is  fur  this  realon  that  the  innkeepTrlhall  anf^er  for  thafe 
things  which  are  llolcn  wi:hio  the  Inn  ;  though  not  de- 
livered to  him  to  kcfp,  and  though  he  was  not  acquainted 
that  the  guelb  brought  the  goods  to  the  Inn  ;  for  it  lhall 
be  intended  to  be  through  his  negligence,  or  occafioned 
by  the  fault  cf  him  or  his  fcrvantj.  8  Rtp,  CaUy's  eaj'e. 
Soldiers  billetted  arc  guelis.  CLnt.  97. 

If  an  attorney  hires  a  ciiamhrr  in  an  Inn  for  a  whole 
term,  the  holl  is  nt;:  chargciblc  with  any  robbery  in  it, 
bccajfc  the  party  i>,  \\\  it  were,  a  Icflec.  /Vo.  877. 

If  one  comes  to  an  Inn,  .ind  makes  a  previous  contrail 
for  lodi;ii>g  for  a  -fee  time,  and  doth  not  eat  or  drink 
there,  he  is  noguell,  but  a  lodger,  and  fo  not  under  the 
Innkeeper's  proit  rtion  ;  hut  If  heesis  and  drinks,  or  pays 
for  his  diet,  it  is  otherwife.  \z  McJ.  3;;. 

Jf  any  theft  be  committed  on  a  gucll  that  lodgeth  in 
an  Inn,  by  the  fcrvanta  of  the  Inn,  or  by  any  other  per- 
ions  (not  the  guell'i  ffrv.Tr-.t  or  companion),  the  inn- 
kc.-pcr  is  anfwer.ihhr  in  action  on  the  calc  :  but  if  the 
gUL-A  be  not  a  (lavcller,  but  00c  of  the  faaie  town,  the 

Vot.  II. 


mafler  of  the  Inn  is  not  chargeable  for  his  fervant'a 
theft ;  and  if  a  man  is  roblwd  m  a  privatd  tavern,  the 
mailer  is  not  chargeable.  8  Itffi.  32,  33. 

One  came  to  an  Innkeeper  and  rcqnelled  him  to  take 
charge  of  goods  till  a  future  day,  which  the  Im  k  -'eper 
refulfd,  bccaufc  his  houfe  was  full  of  parcels;  thi-prrfon 
bringing  the  goods  then  fat  down  in  the  Inn,  h.id  fome 
liquor,  and  put  the  goods  on  the  floor  imm'*d:tttelv  he- 
hind  him,  when  he  got  up  (he  goods  were  mifTn:?.  He  d, 
that  the  Innkeeper  was  liable,  the  goods  being  lull  during 
the  time  the  phintifT  Haid  0r  A  ^Ttrm  Rrp.  273. 

In  this  at^Vion  the  Innkeeper  (hall  not  anfwcr  for  any 
thing  that  is  out  of  his  Inn,  but  only  for  fuch  things  as 
are  in/ta  hypifium,  the  words  of  the  writ  being  tarum 
b</tta  fAfti.'.'a  tnf'ra  h^/fniia  ilia  cxiJJintia,  ice.  But  if 
the  Innkeeper  put  the  gucft's  hort'c  to  grafs,  without 
orders,  and  the  horfe  is  llolcn,  he  flail  mak.:  ic  good. 
8  Rep.  34.  The  Innkeeper  lhall  not  be  charged,  unlef» 
there  lhall  be  fome  default  in  him  or  l)is  fervant ;  for,  if 
he  that  comes  with  the  gueft,  or  who  defires  to  lodge 
with  him,  Ileal  his  goods,  the  hoil  is  not  chargeable: 
though  if  an  Innkeeper  appoint  oiic  to  lie  witii  another, 
he  (hall  aniWer  for  him.  Althaugh  the  ^uell  driiver  not 
his  goods  to  the  Innkeeper  to  keep,  fSc.  if  they  be 
flolcn,hc  lhall  be  charged  :  but  not  where  the  hoftler  re- 
quire his  ^ueil  to  put  them  in  fuch  a  chamber  under  locfc 
atid  key.  if  he  fufTcrs  them  to  be  in  an  outward  court, 
iffc.  zSbep.  Al>r.  Sei  t\t}c  Bcilmtnt.  See  further  as 
to  Inns  this  Diilionary,  titles  Aleboiif.s\  Drunketincfi\ 
A(lica\  darning  i  and  1  Htnvk.  P*  C  c.  78,  at  length. 

INNS  OP  COURT,  Ci*W<-.]  Are  fo  called, 

becaul'e  the  lluJencs  therein,  do  net  only  ftudy  the  law  to 
enable  them  to  prailife  in  the  Courts  in  li'ejimtnjhr,  b'ic 
alfo  purfue  fuch  other  fludie*,  as  may  render  them  better 
qtiilified  to  ferve  rhcRing  in  his  Court.  Forttfcuet  c.  49. 
Of  thefe  (fays  Sir  EJ-^ard  Cckt)  there  are  four  well 
known,  fix.  the  Inner  Temple,  MiJMt  TempU,  Liuceln^s 
Inn,  and  Gray j  Inn  ;  which,  with  the  two  Serjeatn'i  Inni, 
and  eight  Inns  of  Chancery,  'viz.  ClrJfoi  J'i  hi:,  SymoaJ's 
Inn,  CUrn/nt^t  Inn,  Ljcb*i  Inn^  FurnivaPs  Initf  StapWt 
Inn,  Bernard*}  Inn,  and  Tvati't^s  Inn,  (to  which  is 
fioce  added  AViu  In,)  make  the  moll  f  imous  univcrfitj^ 
for  profcfiion  of  the  Law,  or  of  any  one  human  fcience 
in  tlie  world. 

Our  Inns  of  Court,  or  Societies  of  the  Law,  which  are 
ftmed  for  their  produAion  of  learned  men,  are  governed 
by  Mailers,  Principals,  Benchers,  Stewards,  and  other 
proper  officcis  ;  and  t'  c  chief  of  them  have  chapels  for 
divine  fervice,  and  .ill  of  them  public  halls  for  exercifc?, 
readings  and  arguments,  svhich  the  lludenti  arc  [le/rr/J 
oblige:!  to  perform  and  attend  for  a  cr>mpetent  numbcrof 
years,  before  admitted  to  fpe.ik  at  the  bar,  ^e.  The  ad- 
milTion  and  forms  for  this  purpofc  mull:  be  in  one  of  the 
Innt  ef  Court,  not  in  the  Inns  cf  Chancery.  Thefe  fo- 
cietics  or  colleges,  ncverthelcfs,  are  no  corporstion,  nor 
have  any  judicial  power  over  their  members,  but  have 
certain  orders  among  ihemfcIvL-*,  which,  by  confent* 
have  the  force  of  laws;  for  light  offences,  prrfons  arc 
only  excommoncd,  or  put  out  of  commons;  for  greater^ 
the)  lofe  their  chambers,  and  are  expelled;  and  when 
expelled  out  of  one  Society,  fhail  never  be  rL-celved  by 
any  of  the  others.  AH  the  lefTcr  Inns  of  Chancery  are 
mollly  inh  ibitcd  by  attornies,  folicltor.^,  and  clerks,  and 
belong  to  fome  or  other  of  the  principal  Ions  of  court, 
G  wira 
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who  have  been  ufcJ  to  fend  yearly  fome  of  iheir  barrifteri 
to  read  10  iKcm.  Fcrti/euf.  Clijvrti^i  Ian,  Cumtat  'j  Inn, 
and  Ljen't  Inn  belong  to  Iht  /mier  Te/nple  i  AVu?  Inn  10 
T/ft  MidMt  Ttmplt ;  FumivaVt  Inn  and  ThmwU  Inn  10 
LinctiitU  Inn  ;  and  StapU't  Inn  and  Barn»rd*i  Inn  to 
Cray*i  Inn.  Du^d.  Orig.  320. 

INNUiCNDO,  Krom  10  nod  or  beckon  wUh 

the  head.j  A  word  ulcd  in  declarations^  indidment^, 
and  o'.her  p'eadings,  to  alccrtain  a  pcrlbn  or  thing 
whtcii  was  named  before;  as  to  ra>>he  (innuendo,  i.  c. 
meiWin^,  the  ptaintifT)  did  To  and  fo,  when  there  was  men- 
lion  before  of  another  perron,  1^  Rep.  17.  An  Innuendo 
is  in  eft'cc't  no  more  th.in  a  prttdtd* ,  and  cannot  miil:e 
that  certain,  wliich  was  uncertain  before;  and  the  law 
will  not  allow  words  to  be  enlarged  by  an  lonurndo,  fo  , 
a^  to  fupport  an  action  on  the  cafe  for  fpraking  of  them. 
Hob.  z,  6,  4,5  :  5  Mod.  An  Innuendo  may  not  en- 

large [he  fenfe  of  wordf,  nor  make  fupply,  or  alter  the 
Calc  where  the  words  are  dclcdivc.  //«/.  Rtf,  ^it,.  In  | 
ilandcr.  both  the  perfon  and  fcandalous  words  ought  to 
be  certain,  and  not  want  an  Innuendo  to  make  them 
out :  if  a  pUintilf  declares  that  the  defendant  f/iJ  ihcfe  ' 
worda,  Thsu  art  a  thuj\  and jleUjia  mare,  &c.  (Innuendo 
the  pUintttT.)  wittiojt  an  averment  that  the  words  were 
fpokcniothefaid plaintilf.  this  isnot  good;  becaufeitdoth 
not  certainly  appear  of  whom  they  were  fpoken.  and  the 
Ituiuendodoth  not  help  it.  1  Oanv.  jfir,  158.  The  ufual 
method  of  declaring  is,  if  the  words  were  fpoken  to  the 
plainuff*,  the  defendant  faid  the  words  /«,  of,  and  con- 
cerning the  plaintiff.  If  faid  to  a  third  perfon,  the 
word  /«  is  omitted.  A  man  lhall  not  be  punifhed  for 
perjury,  by  the  help  oi  an  Innuendo.  5  Med.  344. 
And  an  Innuendo  will  not  make  an  aflton  for  a  lioel 
good  ;  if  the  mailer  precedent  imports  not  fcandal, 
to  ihc  damage  of  the  party.  Mi.tj.  5*  Ann.  Where  ac- 
tion lies  without  an  Innuendo,  an  Innuendo  fhall  be  re- 
pugnant and  void;  fee  I  Danv,  158.  Sec  titles /trdii!?- 
men!  \  L:l>t/;  jiSiin^  Ptrjurj. 

INOPERATIO.  Of  the  legal  excufes  to  exempt  a 
snan  from  appearing  in  court,  one  is,  intptratitnit  ccu/u, 
viz.  on  the  days  in  w!i;ch  all  ptcaJings  arc  to  ccafc,  or 
in  dithas  ncn jnriair;:.  Le?.  U.  X.  Gl. 

INORDI.S.M  US.  One  who  died  imeOao:.  Mai. 
Wtfim.  1246. 

INPENy  AND  OUTPENY.  Money  paid  by  the 
cuHom  of  fame  manors,  on  the  alienations  cf  tenants, 
\Sc.  RtgiJI.  Prtar.  dtCih:ifird,  p.  25. 

INPkISII.  Adherent's  or  accomplices.  Ctauf.  18 
Ihn.  3.  m  Bredy  Hifi.  t'Stl.  ^pptnd.  p.  iSo. 

INQJJkST,  /«fii;^r/4,J  A.I  irquifition  of  jurors,  in 
caufes  civil  and  criminal,  on  proof  made  uf  the  fact  On 
cither  Hde,  when  it  is  referred  to  their  trial,  beir.g  im- 
panelled by  the  Oieriff  lor  that  purpofe ;  and  as  they 
bring  in  their  vcrdiA,  judgment  pallclh.  Sianadf.  P.  C. 
Ith.  3.  f.  i:. 

An  Inqjjest  of  Offici,  or  In^kifi:ion»  is  an  in* 
ijtfiry  made  by  the  King's  ofliccr,  his  QicrifT,  coroner, 
or  efchcator,  tjtriuu  c^iii,  or  by  writ  to  them  fcnt  for 
that  purpofe;  or  by  conimitfiorers  fpeclally  appointed, 
concerning  any  matter  that  eniitlci  the  King  to  the  pof- 
fion  of  lands  or  tenement),  goods,  or  chatties.  Fincht 
t,  jjj,  4,  J.  This  is  done  by  a  jury  of  no  determinate 
number,  bemg  eitlieriwclve,  or  left,  or  more.  As,  to  in- 
qutie, -whether  the  King's  tenant  for  life  died  feifcd, 
'3 


whereby  the  rcvtrfton  accrues  to  the  King;  whether 
who  held  immediately  of  the  Crown,  died  without  heirs, 
in  which  cafe  the  lands  belong  to  the  King  by  cfchcat  ; 
whether  B.  be  attainted  of  trcafon,  whereby  hii  cllate  is 
forfeited  to  the  Crown  ;  whether  C.  who  has  purchafed 
lands  bean  alien, whichisanothercaufe  of  forfeiture;  whe- 
ther/?. beanidiot,/i  «*a//i'//fl'f,  and,  therefore,  together 
with  his  lands  appertains  to  the  cuftody  of  the  King; 
and  other  qucllions  of  like  import,  concerning  both  the 
circumllancts  of  the  tenant,  and  the  value  or  identity 
of  the  lands.  Thefe  Inquclb  of  Oftice  were  more  fre- 
quently in  practice  than  at  prefent,  during  the  continu- 
ance of  the  military  tenures  amonglt  us;  when,  upoa 
the  death  of  every  one  of  the  KingS  ten.ints,  an  Inqueft 
of  Olhce  was  held,  called  an  inqu^:io  pyl  morton,  to  in- 
quire of  what  lands  he  died  feifed,  who  4vas  his  ht  ir,  and 
of  what  age,  in  order  to  entitle  the  King  to*i4  mar- 
riage, wardftiip,  relief,  pnmer  jhjtn,  or  other  advantages, 
as  the  circumftancei  of  the  cafe  might  turn  out.  To  fu- 
pcrintend  and  regulate  thefe  inquiries  the  Court  of  wardi 
and  liveries  was  inftituted  by  Jiat.  32  Hen.  8.  46. 
which  wasabotilhcd  at  the  Relloraiion,  together  with  th« 
tenures  upon  which  it  was  found. 

With  regard  to  other  matters,  the  Inqucfts  of  Office 
ilill  remain  in  force,  and  are  taken  upon  proper  occafions. 
being  extended  not  only  to  lands,  but  al!o  to  goods  and 
chattels  perfonal,  as  in  the  cafe  of  wreck,  ireaiu  re-trove, 
and  the  like  ;  and  dpccially  as  to  forfeitures  for  olFcncey* 
For  every  jury  which  tries  a  man  for  trcafon  or  felony, 
every  Coroner's  Inqucll  that  fits  upon  a  Jtio  de/e.oe  one 
killed  by  chance-medley,  is,  not  only  with  regard  t» 
chattels,  but  alfo  to  real  intereils,  in  all  refpefls  an  In- 
queft  of  Office  ;  and  if  they  find  the  treafon  or  fclon^s 
or  even  the  tlight  of  the  party  accufcd,  (though  inno- 
cent,) the  King  is  thereupon,  by  virtue  of  this  Ojpee JhuaJp 
cnutlcd  to  h;ive  his  forfeitures;  and  alfo,  in  the  cafe  of 
chance-medley,  he  or  his  grantees  are  entitled  to  foch 
things  by  way  of  deodand,  as  have  moved  to  the  death 
of  the  party.  See  titles  Deodand  i  Forftiturt. 

Whether  a  criminal  be  alunatick.or  not,  (hall  be  tried 
by  an  Inquelt  of  Office,  rciuined  by  the  (hcriff  of  the 
county  ;  and  if  it  be  found  by  the  jury  that  he  only 
feigns  himfclf  lunatick,  and  he  refufcs  to  plead,  he  ftiall 
be  dealt  uith  as  one  tUnding  mute.  H.  P.  C.  zi6 : 

1  J'sd.  107.  Where  a  pciion  llands  mute  without  mak- 
ing any  anfwer,  the  court  may  take  an  Inquefl  of  Office, 
by  the  oath  of  any  twelve  perfons  prefent,  if  he  do  fo 
out  of  mr.iice.  from  a  perverfe  or  obftinatc  diipofition, 
is'e.  But  after  the  ifTuc  is  joined,  when  the  jury  are  in 
court,  if  there  be  any  need  for  fuch  inquiry,  it  lhall  be 
made  by  them,  and  not  by  .in  Inqucll  ol  Office.  2  Haivi, 
P.  C.  (.  50.  ^5.  If  a  perfon  attainted  of  felony  efcape, 
and,  being  retaken, dcnic-s  he  i^  the  fame  man,  Inqueil  i$ 
to  be  made  of  it  by  a  jury  before  he  is  executed.. 

2  Ha-.vk.  P.  C.  i.  51.  Sec  1  Bur.  18,  19.  Inquifition  on 
an  untimely  death,  may  be  taken  by  Juiliccs  of  gaol -de- 
livery, oyer  and  terminer,  or  of  the  peace;  if  omitted 
by  the  Coroner.  But  it  mull  be  done  publicly  and 
openly,  oihcrwife  it  fliall  be  qualhcd.  By  Magna  Chtinn, 
nothing  is  to  be  taken  for  Inqucd  of  life  or  member. 
Stoj.  9  Hen.  J.  c  r6. 

It  is  faid,  there  are  two  forts  of  Inqutfitions.  one  to  in- 
form the  King,  the  other  to  veil  an  intercrt  in  him  ;  the 
one  need  not  be  certain,  but  the  other  mull ;  and  where 
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tn  Tnquirulon  fintls  fomc  parts  well,  and  nothing  ai  to 
others,  it  may  be  helped  by  mehas  in^uirexi/uat.  z 
SaHt.  469. 

There  is  alfo  a  judicial  writ  aJ  inqusrcndumf  to  inquire 
by  a  jury  into  any  thing  touching  a  caufc  depending  in 
court:  Inouifition  may  atfo  be  had  upon  extents  of  land, 
writs  of  elegit t  where  judgment  is  had  by  dcfaultf  and 
damages  and  coih  arc  rccovcrcdi  ii^c*  Fimh  484: 
t  U.Mr.  6s. 

Thefe  Jnfjutj}t  ef  Ojgiet  were  devifed  by  law,  ai  an  au- 
thcniic  means  to  give  the  King  his  right  by  I'oknin  mat- 
ter of  record;  without  which  he  in  general  can  neither 
take,  nor  part  with  nny  thing.  Ftmh,  L.  82,  For  it  i*  a 
part  of  ihc  liberties  of  England^  and  greatly  for  the 
fafety  of  the  fubjcd,  that  the  King  msy  not  enter  upon 
or  feifc  any  man's  potTcffions  upon  barefurmifes  without 
'the  intcryention  of  a  jury.  Gilh,  fUjL  Exch.  ijj  :  Hth. 
S  V".  It  is  however  particularly  enartcd  by  jiat.  %y 
Hen*  8.  e.  20,  that,  in  cafe  of  attainder  for  high  treafoii> 
Ihc  King  fliall  have  the  forfeiture  inftanily  without  any 
Inquifition  of  OAicc.  And,  as  the  King  bath  (in  genera!)  1 
no  title  at  all  to  any  property  of  tiiis  fort  before  otnce 
found  J  ihcrc'bre,  by  Jta<.  18  tint.  6.  c,  6.  it  wai  en- 
aftcd,  that  all  k*ttcri  patent  or  grants  of  lands  and  tene- 
ments before  ofncc  found,  or  returned  into  the  Exche- 
quer, ftiall  be  void.  And  by  the  Bill  of  Rights  at  the  Re- 
volution, I  ^y.'S  M.  f  at.  z.  c.  2,  it  is  declared,  that  all 
grants  and  promifcs  of  fines  and  fuifcitures  of  particular 
pctfon^  before  conviftion.  (which  is  here  the  InqucJl  of 
Oflice,)  are  illegal  and  void  ;  which  indeed  was  the  law  of 
the  land  in  the  reign  of  EJ-v:ard  the  Third.  2  Inji,  4.8. 
See  title  Forfeiture,  • 

With  regard  to  real  property,  if  an  office  be  foond  for 
the  King,  it  puti  him  in  immediate  pofTcRion,  without 
the  trouble  of  a  formal  entry,  provided  a  Subjtdl  in  the 
like  cafe  would  have  had  a  right  to  enter  :  and  the 
King  (hall  receive  all  the  mcfne  or  irtermediate  profits 
from  the  time  that  his  title  accrued.  Fimh^  L.  ^2^,6. 
As,  on  the  other  hand,  by  the  artifk'i  fuptr  rnrtm, 
2B  EJ.  t.Jl.  3.  c  19,  if  the  King's  clchea:er  or  fiierift* 
(c\zc  land>  itito  the  King's  hand  without  caufe,  upon 
taking  them  out  of  the  King's  hand  again,  the  party  ftiall 
have  the  mcfne  profits  rctbred  to  him. 

There  is  not  fuch  nicety  required  in  an  Inquifition  as 
in  pleading;  becaufe  an  Inquifition  is  only  to  inform  the 
court  how  procefs  (hall  ift'ue  for  the  King,  whofe  title 
accrues  by  the  attainder,  and  not  by  the  Inquifition  ;  ; 
yet,  in  the  cafes  of  the  King  and  a  common  perfon.  In-  | 
quifitions  have  been  held  void  for  inccrtainty.  Lane  39  : 
2  Nc//.  Mr.  1008. 

In  order  to  avoid  the  pofTcffion  of  the  Crown  acquired 
by  the  finding  of  fuch  office,  the  Subjcft  may  not  only 
hwc  \\\^  pctiitja  cf  r;^^/,  which  difclo'es  new  fails  not 
found  by  the  t  ffiLc,  and  his  mciflrar.t  dr&itt  »ihich  re- 
lics on  the  fafls  as  found  ;  but  alfo  he  may  (for  the  moft 
part)  traverfe  or  deny  the  matter  of  fai\  itfcif,  and  put 
It  in  a  caurfe  of  trial  by  the  common  la\y  procefs  of  the 
Court  of  Ciianccry;  yet  Ilill,  in  fome  fpccial  caffS,  he 
hath  nn  remedy  left  but  a  mere  petition  of  right. 
Finchf  L.  324.  Thefe  iravcrfist  as  well  as  the  mmfiraus de 
^rtf//,  were  greatly  cnlaigrd  and  regulated  for  the  be- 
nefit of  the  Subjefl,  by  the  llatutes  before-mentioned, 
and  oihers^fl//.  34  £i/.  3.  e>  13:  -^d  Ed,  3.  c  13  : 
2  itf  3  Ed.  C.  e.  8.  And  in  the  iraverfcs  thus  given  by 
fiatutc,  witich  came  ir.  the  place  of  the  old  petition  of 


right,  the  pa.'ty  iraverfing  ii  confidercd  as  the  plainiilF. 
Law  ef  Ntji  Paul  201,  2  :  anJ  muft  therefore  make  00c 
his  own  title,  as  well  as  iaipe.ich  that  of  the  crown,  and 
then  (hall  have  judgment  qutd  manui  Dimiai  Rf^it  ttma- 
■zeaatur,  Scc.  3  Ccmm.  25b,  260. 

Somcuf  thefe  Inqutfitiorsarc  in  themfclvcsconviOions, 
and  cannot  afterwards  be  iraverfcd  or  dented;  and 
therefore  the  Inqueft  or  Jury,  ought  to  hear  all  that  can 
be  aiicdgcd  on  l>oth  fides.  Of  this  nature  ate  all  In- 
quifitions  offcU  deft;  ot  flight  in  pcrfonj  accufed  of  fe- 
lony ;  of  deodands,  and  the  li'rie ;  and  prcftntmeuts  of 
petty  oHcr.ces  in  the  (hcrifi  's  tcurn  or  court  Icct,  where- 
upon the  prefidirg  officer  may  tct  a  fine.  0;her  Inqui- 
fitions  may  be  afterwards  iraverfcd  and  examined;  a( 
particularly  the  Coroner's  Inquifition  of  tlie  death  of  a 
m.in,  when  it  findi  any  one  guilty  of  homiciae  ;  for  in 
iuch  cafes  the  cfiender  fo  prcfentcU  moll  be  arraigned 
upon  this  Inquifition.  and  may  difpute  the  truth  of  it, 
which  biings  it  to  a  kind  of  indiAnient,  the  mo&  ufual 
and  cifedual  means  of  profccotion.  4  Cei/m.  30 1. 

INQUIRENDO  An  authority  giien  in  general  10 
fome  perfon.  or  perfon s,  to  inquire  into  fomething  for 
the  King's  advantage.  Jftg.  72. 

INQyiRY,  Writ  or.  See  //Vi/. 

INQUISITION,  ace  title  Inj:uif. 

INQUISn  ION.  Ex  ojf'aarrtro.  Is  one  way  of  pro- 
ceeding in  l^cchfiiilical  Courts,  ff^oid'i  hjl.  y/i.  And 
formerly  the  oatli  ex  e^cio  was  a  fort  cf  inquifition, 

INCjyiSrrOR J.  i^fuif teres.]  Shcriiri,  Coroners 
'i/i/um  eorporis,  or  the  like,  who  have  power  to  inquire  in 
certain  cafc!;  and  by  the  llalutc  of  ffejlm-  1,  inquirors 
or  Inquifitors  arc  included  under  the  name  of  Mmijlri, 
2  /«//.  2 1 1 . 

INROLLMENT,  IrretiJat.-o.]  The  regificring  or  en- 
tering in  the  roils  of  the  Chancery,  King's  Bencti,  Com- 
mon Pleas,  or  Exchequer,  or  by  the  Clerk  of  the  Peace 
in  the  records  of  the  Q^rtcrSeflii^ni.of  any  lawful  a£l ; 
as  a  Aatutc  or  recognizance  acknowledged,  a  deed  of 
bargain  and  fale  of  land^,  irV. 

An  Inrollmcnt  of  a  deed,  may  be  either  by  the  com- 
mon law,  or  according  to  the  Hatute :  and  Inroilment  of 
deeds  ought  to  be  made  in  parchment,  and  recorded  in 
court,  for  perpetuity's  fake.  Thti.  23  Car:  Paftb.  24 
Car.  1  B.  R.  But  the  inrolling  a  deed  dnih  not  make  it 
a  record,  though  it  thereby  become*  a  deed  recorded  ( 
for  there  is  a  difference  between  matter  of  record,  and  a 
thing  recorded  to  be  kept  in  memory;  a  record  being 
the  entry  in  parchment  cf  judicial  matters  conlrovcricd 
in  a  court  of  record,  and  whereof  the  rourt  ukes  notice; 
whereas  an  Inroilment  of  a  deed  U  a  private  at\  of  the 
parties  concerned,  of  which  the  fciurt  inke^  no  cogni- 
zance at  the  time  of  doing  it,  although  the  court  permits 
it.  2  Lil.  Mr.  C9. 

Every  deed,  before  it  isinrcHcd,  u  to  be  acknowledged 
to  be  the  deed  of  the  paity  befc  re  a  Mailer  of  the  Coiirt 
of  Chancery,  or  a  Judge  of  the  co  in,  nhrr^'-n  ir,r«>M.'d  ; 
which  is  the  ofiiccr'j  warr.int  for  ■ 
.md  the  inroilment  c.t  a  deed,  if  , 
the  grantor,  will  b^  good  proof  t '  , 
trial.  A  deed  may  be  inrollcd  without  the  c:<anii.ia::on  of 
the  party  himfelf;  for  it  is  fufficien:  if  oath  is  made  of 
the  execution.    If  two  arc  parucs,  aid  the  deed  is  ac- 
knowledged by  one,  the  other  is  bound  by  it :  and  if  a 
man  lives  in  New  7'orkt  £ec.  and  would  pafs  land  in 
Eiillandi  a  nominal  perfon  may  be  joined  with  bim  in 
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(lie  deed,  who  may  acknowledge  it  herr,  and  U  wilt  be 

binding,  i  Sa/i,  ^S.}. 

Ir'  itir  party  dici  bifore  it  is  inrolled,  it  may  be  io- 
roIU-J  aftcri^-ftrJ) ;  and  IitroIIments  of  deeds  operate  by 
virtue  of  the  ftatutc  of  Inrollroentt ;  but  if  livery  and 
fcilin,  (^iT.  be  lud  before  [lie  inrolling,  it  prevents  the 
opcr.i;inn  of  the  Inrollment,  and  the  party  (ball  be  in  by 
thaT,  ni  the  more  u'oitSy  ccremoity  to  paf<  clt.ite5. 
I  5;  2  Ne.y.  Abr.  loio.   Although  tnrollment,  or 

matter  of  rceord.  ihall  not  be  tried  ptr  /ii/V,  yet  the  time, 
uhcn  the  Inrullmcnt  ofa  deed  wai  m;idc,  Ihatl.  2  Ul.  6il. 

An  inJorfcmeiit  on  tUc  back  of  the  deed  by  the  proper 
ofKcorit  lutficieiiccviJcuceof  the Inrollment.  D^ug.  ^6,8. 
And  byy?.//,  10  ./««r.  c.  18,  ivherc  a  bargain  and  fale  en- 
rolled Hiali  be  ;ilcaiicd  with  a  profert,  a  Copy  of  the  In- 
rollment lignc  J  by  the  proper  olficer,  at>d  proved  on  oath  to 
be  a  true  copy.thJlbcot  thcfami.-  force  as  the  deed  itlclf. 
£ee  ti:lei  liarg.unanj  Sa.'e;  Dti.i\  Convtyanct  \  AnKu'tty. 

Inrollmrnt  is  ordained  in  divers  cafes  by  lUtutc ;  of 
bargains  and  fale»  by  fiat.  27  //.  8  c.  16. — Deed*  in  cor- 
porations, Uc.Jtat,  54  (^5;  H,  9.  e.  12.  Of  writings  in 
the  counties  of  LatnaJitrnritX  Clujirr,  Scc.^af.^E/iat.  f.  26. 
Grantj  from  ihe  Crown  of  fcloii'*  ^ood^fijfe.Jia/.  5 
M.  e.zi.  Ofdeedsand  wills  made  of  ljnd» of  Pa* 
pifts.Scc  titlc/'ti^^fj:  and  further  on  (his  fubjcft,  title  Rt- 
giftry  9/  Dttiit. 

INSCRIPTIONES.  Written  inflniments  by  which 
any  th    ;  cd.  Bh'^Ht. 

!N  ..  A  profccuior  or  advcrfary  at  law. 

IN:jLi<.V  IKL.  To  reduce  pcrfons  to  fervitudc.  Du 
Cofige. 

INSETENA.  Sax.'}  Aninditch.  OrJim.  Rma,  Ma- 

rif  p.  It. 

iNSiDIjE.Thc  fame  with  yigiVnt  or  ExiuhU.  Fieta, 
lib,  Z.  cap.  4.  par.  ^ 

iNSlDtAlOKliS  VIARUM.  Way-Iayerjj  which 
words  arc  no:  to  be  put  in  indtdmsnts,  appeals,  i^c.  by 
fiat.  4//.  4.  c.  2.  And  befirre  ihts  rtatuie,  clergy  might  be 
denied  fci on* enlarged  generally  a?  la/:.iu:tern  y;ariim,itc. 
See Jlar.      Car.  and  title  C.'frgr*  Benefit  ej. 

JNSIGNIA,  Efifignsor  arms.  See  Arms  znd^etfir/t'/y. 

IN^jlLll'M.  K  i'  r..'vic*-'  or  counfcl.  Hence,  h^ia' 
riuj,  an  cvii  i  "  -^/^m. 

JNSIMLI  r,  Is  a  writ  or  aflJon  of 

account,  wi.it     .  i;--  ccrtjin,  but  only  for 

LSings  uncettxin.  Br».Atni.Si.  Ali"o,in<j^w/A'.a  count 
is  often  added  tothedrclaratisn,  called  jr.  IrfinTi! compu- 
taje:,  i  e.  f-  "cin  the 

4lcfendjnt  v  :.  much, 
ni  a  cr-nfidcr  .  .        pav  the 

fum  found  in  arr<:<ir.  >lc  UiIj  Dikti^u.t:y,  Litljk  Ad^onii 
PUadnig  ;  A^umpftt. 

iN'iJMUL  "I'fcVuIT.  On-  fotciei  of  the  writ  of 
farmid^m  brought  againtl  a  ftrangcr  by  a  coparcener  on 
she  pt  lfilliun  ij\  the  aice.lor.  L'*.--  .Set-  FermrJca. 

INSIN  JATION         '  -  a  man's 

mind  or  i*i our  cor.  ii  H,%. 

t.  5.  Inl'mu.nion  i-t  ..   ans,  ihe 

firtl  production  oi  it;  ur  icawn^  lu  thu  hands  uf  the 
Rcgillrar,  in  order  to  its  probate. 

INSOLVENT.  Till  of  late  the  Chancery  would  not 
pjit  out  an  infoKent  truflee  ;  fcr  that  he  Aras  intrulled  by 
ihe  doDorj  an  info'vrnt  pcrfon  mide  executor  cannot  bj 
put  out  by  the  Ordinary!  for  be  u  intiufled  by  ihe  lef- 
7 


tator.  Camh.  185  :  Carth,  457.  But  Chancery  granted 
an  injunflton  againll  him,  not  to  iincimcddie  viitU  the 
afTcis,  any  further  than  to  fatisfy  the  legacy  given  to 
himfelf  i  for  in  equity  he  n  but  a  irullec  lor  vhe  on. cr  le- 
gatees; (w.iointht:  cafe  were  inf..nis;",  and  where  atruUce 
is  infolvcnt,  the  Court  of  Chai.ccry  will  comprl  him  to 
give  feeuritv  before  he  lhall  enter  u|>on  the  truth  Cartb, 
458.  Sec  titles  ;  Tru/itet;  Bankrupt;  Exfcutor, 

lK5otvENT  Debtors,  See  titles  Debtors;  Exeew 
tiom. — Many  ads  have  been  from  time  to  time  made 
for  the  rchcf  of  thcfe  ;  the  laft  before  thcfe  leaves  went 
through  the  prcfs  was  Jiat.  34  Qa.  3.  e,  69,  by  which 
perfun^  aclually  in  cullody  on  tiie  l:ih  of  Ftbrmary 
1794,  and  whole  whole  debts  did  tiot  exceed  the  fum  of 
lono/.  were  rt'Icafcd,  on  making  aHiiavit  iif  fur- 
render  of  all  their  cllate  and  c(l'ctt.s,  and  figning  a  fthe- 
dulc  thereof,  delivered  to  the  Cleric  of  the  I'cacc  at  the 
fcHions  next  fullowing  their  rc'peciive  noticos,  of  their 
name,  trade,  and  two  lall  places  of  abode  (it  lo  many)  } 
which  were  to  be  given  in  the  London  Gazrtie,  and  in 
the  county  ncA  fpaper  nearell  to  tt.e  gaol  wtirrc  coi.finedj 
(if  out  of  Lomton  or  the  bilijof  mortality,)  three  times ; 
the  firit  notice  to  be  at  Icail  twenty-r>he  days  beiore  the 
faid  fetTions.  The  cJlatc  ami  cffecli  of  difchargid  Debtors, 
are  veiled  in  the  clerk  of  the  peace,  who  is  directed  by 
the  ilatute  to  alfign  tlic  lame  to  fuch  creditors  ai  the  court 
fhall  dircft ;  when  the  affignces  are  to  ufe  their  beft  en- 
deavours to  receive  and  collec)  the  cllatc  and  efticAs  of 
every  fuch  Debtor,  and  all  convenient  fpecd  make 
file  thereof;  and  if  the  Den'.or  be  in'.crerted  in.orenmlcd 
to  any  real  ctlate,  either  crljtes-tail,  or  in  puirrfTton,  re- 
verfion,  or  expe^ancy,  the  fame  to  be  fold  by  public 
auiflion  within  t^o  months  after  the  adignmeut,  being 
Gift  adrcrtifed  in  the  Gazette,  f^'me  daily  paper,  or 
country  paper,  if  out  of  the  bills  of  mortality,  thirty 
day>  previous  to  fuch  lile;  and,  at  tlic  cni  of  three 
montlis  .tftt  r  fuch  alUgfimcnt,  an  equal  dividend  of  the 
Debtor's  cH'evts  wa»  ordered  to  be  made,  and,  if  a  fur- 
plui,  the  fame  to  he  paid  to  tbe  Debtor.  Mortgages  to 
take  place  of  claims  of  an  inferior  nature.  Priloncrs  not 
to  be  ditc-^arged  of  debts  fubfrqueot  to  February  12, 
1794.  —  Attornirs.or  fcrvanti,  impnfoned  for  embezzling 
nioni:/  received  fjr  their  emijlby<:rs,  or  any  perfons  who 
have  obtained  money,  or  bills  of  exchange,  under  falle 
pretences,  or  removed  goodi  to  defraud  landlords,or  frau- 
dulently jtfi^nedi'irtr  effects,  arc  e/.cludcd  from  the  bcncftc 
of  the  ilatute  Prtfo.iers  in  cullody  for  fees,  on  contempt 
for  not  obeying  awards,  imt  paying  colU,  or  on  txetm. 
cnp.,  to  be  difc.'urged  ;  bur  the  flatute  docs  not  extend  ta 
DebEors  to  the  Crown  or  Revenue ;  20I.  per  cent,  to  be  aU 
lowL'd  as  a  reuard  for  difcovering  any  part  of  a  Debtor'* 
eftatc  not  comprifed  in  the  fcbedu'e  ;  and  the  dif:harge  of 
fraudulent  Debtors  to  be  void.  Perjury  of  prifoucrs  to 
be  pomni'blc  as  in  other  cafes  of  perjury. 

I NSP 1- C  FiON    Sec  Age  -.  Infancy  \  Trial. 

Trial  by  lnfp;-Clion,  or  eKamination,  is,  when  for  the 
greater  expedition  of  a  caufc,  in  fome  point  or  iflue» 
being  cither  the  princip.il  quertinn,  or  arifing  coIUic- 
rally  out  of  it.  but  bilng  evidmtlv  the  obj.ct  of  lenfe» 
the  Judge*  of  (he  court,  upon  the  teftimony  of  their  owa 
fcnf  s,  decide  the  point  in  difpute.  Sec  3  Cemm,  331. 

I.\SP£XlMUi.  A  word  ulcd  in  letters  piten  giving 
name  to  them,  being  tac  fame  with  cxcmpiificatioii,  and. 
called  itifftxim:*tt  becauk  \\  begins,  Z!*-*  ewa-Aaj,  &;c.  /«- 
/peximut  irr^kictntntttm  ^u(iraad\lucrtir\ patent' t  Sec. 

INSTALL- 


INS 


I  NS 


INSTALLMENT.  A  fculcment.  eflnblilhlng,  cr 
fure  p'ating  in ;  at  InlUUment  into  dignities,  is  c. 
Sec  Jfat  zo  Car.  i.  r.  2. 

In  ecc  efiaflical  prontutionsj  uh^tc  llic  freehold  paHes 
10  the  perfons  prcmotcd,  coiporal  pofTcfnon  is  re(ji<ircdi 
lo  veil  the  properly  compiecdy  in  the  new  proprietor; 
whOt  according  10  the  diilin^iuii  of  the  CaiiooiiU,  ac- 
quires the  juj  aa  rea:,  vr  intho-iie  And  imprrltct  right, 
by  nominatii  n  and  iiilliiutiun  ;  bni  not  the Jvj  in  re,  or 
complete  and  lull  rigtti.  unUU  by  curpotat  pciRflion. 
Theic^re  in  digiuiiei  poiTciKon  is  given  by  Inllaltmcnt ; 
in  rcciorici  and  vicarages  by  induction,  without  nhich 
DO  temporal  rights  .iccrue  to  the  minillcr,  though  rvcry 
ccclci'utlicu]  power  is  veAcd  in   him  by  inlUtution. 

2  Ctrtai.  312. 

InlUIlu  cnt  figmfics  alfo  either  the  payment,  or  ih« 
time  apf'Oiitted  lur  pa>  mcnt,  of  diAefcnt  pc-rtiont  of  a 
fum  of  money  ;  wliicii,  by  agreement  of  the  parties,  in 
Ilead  of  bcmg  payable  in  the  grcila,  at  one  time*  h  tu  be 
paid  in  p3rt$,  ai  certain  ftated  timo  1  fuch  a>  are  fre- 
quently Ipccilicd  in  conditions  to  l>untJ-,  \S'c.  or  dcfea- 
fances,  or  warranty  of  attorney  to  conlcfs  tudgments. 

INSTANT,  Lac.  injlamit  i/i/iaiuer.]  An  indivifibic 
xnomcni  of  time  i  whic):,  titough  it  canrot  be  a*'tu;tlty 
divided,  yet  in  intrnJment  of  law  a  may,  and  he  ap- 
plied to  fcvcral  purpuie^:  he  uho  li/»  violent  han(j% 
upon  himfclf,  commit  no  felony  till  he  i>  d^nd,  ard 
when  dead  be  it  not  in  being  fo  as  to  be  termed  a 
felon;  but  he  is  fo  adju'Iged  in  laiv  ra  mjiaiitc,  at  the 
very  Inftrfnt  cf  this  fact  done.  See  till  ■  Fitjatute.  And 
there  are  many  uiher  like  cafes  Mhere  the  Inlhnt  of  time 
that  is  not  diviuble  in  nature,  in  the  coniideration  of  the 
mind  is  divided.  Pforvd.  258.^.:  and  vide  Co.  Li:, 
l^^.l  :  Vim.  Abr.  title  Infiant  A.  pi.  2. 

Anlnliani  ii  not  to  be  coniid<-rcd  in  law,  as  in  logicfc> 
ss  a  point  of  tim;,  and  no  parcel  of  time ;  but  in  our 
law,  things  which  arc  to  be  d^ne  in  an  Inllant,  have  in 
confide  ration  ol  luw  a  priority  of  time  in  thtin.  Vide  Co, 
Lit  and  Plfwd.  as  cited  bclote.  And  in  fcvetal  cafc^, 
a  diirtfrer.ce  is  xHowed  in  our  ]a>v  in  an  initant,  as  per 
tMrtem  isf       TKcrumt  4rc.  Sec  SJ^oiv*  415 

INSTAM  LK,  If/.]  Inftan-.Iy  or  prefcntly.  Law 
Let,  Du/. 

Trial  (hail  be  had  tHfiamttr  where  a  prirmer  between 
attainder  and  execution^  pleads  that  he  i«  not  the  fame 
thai  was  att/m'rd.  In  ftich  a  cafe  a  jury  is  to  be  impa- 
nelled to  tr\  .  iflur,  'Z/.-'x.  the  iiidcntity  of  his 
perfon^  ano  :                -  rat  ilTur,  the  trial  Hi^ll  bs  in- 

ftanitr.  S-'c  ■  .  163  :  Co.  Lit   157  :  3  Burr. 

1 809  -1812,  whci .  an  ilTu?  on  t nc  identity  of  the  pci  Ion 
was  joined,  and  the  fcveral  points  following  Mcrc  deter* 
mined  Fiill,  It  is  to  be  tried  laj/anlert  unU-fs  the 
court  (upon  circamftancei)  give  time.  2dIy,Thc  award 
of  the  cxrcuiion  is  to  be  by  the  fccond  judge,  if  the 
fcntrncc  before  pronounced  lor  felony.  3dly,  The 
defendant  }i  not  cntitlvd  to  a  copy  of  the  record.  4thly, 
The  court  will  not  name  tnc  day  of  execution,  but 
Irftve  it  to  the  Ihenff'.  See  alfo  this  Didionary,  title, 
£xe(u:i6H  of  Ctimiiials  ;  la'^tfittf-n. 

INS  1  AURUM,  Is  ufcd  11  r.rcicnl  deeds  for  a  ftock 
of  cattle ;  Siaurum  ard  infuistramcttit-mt  fjgnify  young 
beafls,  ftore  ct  breed.   Mm.  ^iii^l'  lem.  ».  p-  548.  /« 

Jleufim  wa\  commonly  taken  f  r  the  who'c  ftock  upon 
A  farm>  as  catilc,  wa^gons^  ploughs,  and  ail  oihcr  im- 


I '■■mo.its  cf  h.j'b  njry.  FletCtUb.  2.  tof.  72.  Jiif.aurum 
icchji^  is  applied  to  the  books,  vcllmcnt^,  and  *.l  other 
uicnhN  belonging  to  a  church  Extl.  am.  1187. 

INS  I  IRP.iJU'.,  To  pbnt  or  clUblirti.   Brompt  915. 

iNSTiTU  i  iON,  Irt/tituiic]  Is  when  the  bjfhop  fays 
to  n  clerk,  whois  fTtfentcd  to  a  church  living,  Injiituo  te 
rt^l-rem  tain  tidtjtar,  cti/a  curU  ammaritnt,  i3  aaipt  (uram 
tuam  mtam  :  or  it  i>  a  Faculty  miidc  by  the  Ordinary* 
wlicrcby  a  Par!on  is  .tpprnv«d  10  he  indutlcd  to  a  rciiory 
or  pa  ibnage.  If  ihebiihop  upon  cj^aminniion  finds  the 
Clerk  priieniid  cap'iblr  ci  the  benefice,  he  admits  and 
infliiiites  him  ;  and  lr>nili>iirn  may  b;:  granted  either  by 
the  bi:hop  under  his  cpiic^jpal  feal ;  or  it  may  be  done 
by  thebiiTiop'j  vicar-gcncml,  chancellor  or  cpmniillary; 
and  if  granted  by  the  vicar-ger.cral,  or  any  other  foblli- 
tutc,  their  -A&i  are  taken  to  be  the  a^ts  of  the  biOiop  : 
alfo  ihc  inftrumcnt  or  Irtteri  telHmcuial  of  Inflitutiou 
may  be  granicd  by  the  bilhop,  though  he  is  not  in  hts 
dii>ccfc ;  10  which  fame  wiin'-iTes  (hould  fubfcnbc  their 
nanies.  1  Ujt.  14^.  The  bifliop  by  Inilitoiion  tranafiis 
the  cure  of  fouls  to  the  clerk  ;  and  if  he  refufcth  to 
grant  InAitution,  the  paity  mav  have  Itis  remedy  in  the 
court  of  audience  of  the  archbiihop,  by  t/apf/x  jwA'.'rt» 
Sic  ;  for  Iniliiuiion  is  pr.  pcrly  cogni/riblc  in  ihi-  Eccle 
fuilical  C>:)urt :  where  li<n>tution  is  gr.inted,  ami  fuf- 
pedcd  to  be  void  lor  w.nu  of  ttilc  in  ihc  piitron,  (jfc.  ^ 
lupctinlbtution  h  iih  been  fr.mttimci  granted  to  another, 
to  try  itir  liilc  of  the  prefent  incumbcilt  by  ejeclmcnc, 
Z  RJ.  Abr.  220.  4  Rep.  7y. 

taking  a  icwartl  for  lnltitu:inn  incurs  a  forfeiture  of 
douhle  value  of  one  year's  profit  of  the  bencttce,  ai.d 
makes  the  living  void.  Slat,  31  Eliz,  c.  6.  On  !nlli> 
tution  the  clerk  bath  a  right  to  enter  on  the  pLrfonage 
hcufe  and  glebe,  and  take  the  tithes;  but  he  cannot 
grant,  let,  or  do  any  2t\  to  ch.irge  thrm,  till  he  is  in- 
ducted into  the  living  :  he  is  complete  parl'on  5^  to  the 
fptritualty,  by  InAituiion  ;  but  not  ai  to  th-*  temporary, 
(St  .  By  the  Infhtution  he  h  oidy  admitted  at/  cff.iifim, 
to  pray  imd  pnach ;  and  is  nut  entitled  ud  litnijiiiim, 
until  formal  indu^ion.  Thvid.  528.  See  laJtalimcHt, 
The  Church  is  full  by  InlVitution  againit  all  common 
prrfon<,  fo  that  if  another  perion  be  attei  wards  inducled* 
itis  void,  and  he  haih  but  a  mrre  polfrirton  ;  but  a 
church  is  not  full  againfl  the  Kin^  till  induaiun.  2  Inji^ 
3^8:  i  RoL  Rep.  151.  When  a  bifliop  hath  given  In- 
fhtution to  a  dctk,  he  ifl'ues  his  mandate  for  irdu^ion  ^ 
and  if  the  archbiihop  (huu<d  inhibit  the  archde-tcon  to 
induil  the  clerk  thus  ifillitoicd>  he  may  do  it  nntwith- 
(ianding.  The  lirll  bc;;'niiing  of  Inflitutions  to  bene- 
liccs,  was  in  a  national  lynod  held  at  H'cjiminjirrt  anna 
it24<  For  patrons  did  originany  fi'l  all  churches 
collation  and  livery;  tdl  this  po*vcr  taken  from 
them  by  canons.  Seldeu^s  HiJ}.  of  Tithes^  eai.  6  £s'  9 

37^.  SecKirtncr,  ti  les /'flr/off ;  Adv<.tvjcn\  Si/itQnjf&c. 

IN^UPfiR,  Is  ufcd  by  .uditor^  in  their  accounts  in 
the  lixchrquer;  as  when  fo  much  is  chargt-d  upon 
perfon  as  due  on  his  account,  they  fay  fo  much  remains 
injuper  to  fuch  an   accountant.    Sec  utlcs  Auauius- 
Putltck. 

INSURANCE  OR  ASSURANCIi. 
A  Security  given,  in  confidcraiion  of  a  fum  of  mone/ 
paid  in  hand  of  lo  much  p<r  ctiti  to  an  AfTurer  or  Inriirer> 
(o  indemnity  the  Xnlurcd  from  fucb  iollui  a^  {hall  be  f  pe- 


INSURANCE 


cificJ  in  th-  pc'.lcy.  Of  inRrofient  of  Aflurancc,  fub- 
(cribcd  by  ihc  lulurcr  or  infurcts  for  lliai  purpofc.  Di^. 
Tr.  end  Cent.  1 35  :  Savarft  Did.  Utlc  /fjurr.Kce  Vo- 
hit  a*  jlj/iira/iee. 

It  hu  been  conceivedi  from  a  paflage  in  Surtttniujt 
Chaf  Ciaiu/ittt  Ce/ar  was  the  lirfl  who  luvcntcd  this  cul- 
lufii  of  Aliurance  ;  bul,  with  greater  probabiliiy.  Savary, 
in  hi>  Didhanit^  Vcmmirctt  title  AjJ^ur^mcty  thinks  this 
cuiIl^id  Has  ftrlt  iniroduccd  by  the  jeivs  in  the  year 
II  If  2;  but  whoiTvcr  was  the  firll  comtivcr,  or  original 
inventor  of  this  ufeful  branch  ot'  bufiners,  it  has  been 
many  ages  pratlifed  in  this  kingdom,  anJ  is  fuppofed  to 
have  been  introduced  here  by  Tome  Italiam  liom  l.cr*i. 
hai^y-t  who  at  the  fame  time  came  to  (ettlc  at  Ji:i-u:fri, 
and  among  as:  and  thit  b-jiiig  prior  to  the  building  ot 
the  Ro\aI  Exthangf,  they  ufed  10  meet  in  a  place  wiicrc 
LcmknrJ j}rttt  iton-  is,  at  a  houfe  they  had  called  the 
Pawn  Houle,  or  L^mhardt  for  trinfafiing  bufinefi ;  and 
as  they  wer^  then  the  folc  ticgcciators  in  Infurancc,  the 
policies  made  by  others  in  aker-ti  net  had  a  claulic  in- 
iVrted,  iluit  thdfe  bttcr  ones  i^iould  h.'v^-c  as  much  force 
and  cftccl  as  ihofc  formerly  made  in  Limhard-firm, 

This  Utter  opiiiion  it  adopted  by  Mr.  Parkt^  in  his 

Syrtem  of  the  Law  of  Maritie  Infurances.  t?*."  a 
bock  long  wanted  by  the  profcflion,  and  contr.tning  in- 
Jormation  the  moll  neccirary  to  the  commercial  part  of 
the  community.  It  is  founded  almoll  folely  on  the  dc- 
cifionsof  the  late  tcner.ible  Chief  J  ullicc  ^Tam/^e/J ;  a  name 
that  will  ci  cr  be  incflimably  dear  to  all  lovers  oi'  £quiij, 
and  to  none  more  than  to  the  Merchants  of  Lohjok. 

Krom  Mr.  Parif's  excellent  Digeft  of  the  Law  on 
thisfubjeA.(2</.  editioa,  1790)  the  following  abridgment 
lia<  been  compiled. 

Varying  a  little  from  the  order  in  which  Mr.  Parie 
hasdifpoted  his  matter,  the  fubjeA  nay,  for  our  prcfent 
purpofc,  be  aptly  divided  as  follows : 

I.  0/ MARINE  INSURANCES.  Firft, coofidering, 

1.  Tl^FoiiCY,  itt  Katurr. 

2 .  Cenjlraciicit  10  he  put  **  /'/. 

3.  Warrant  us  in  Pclieies* 

4.  ^'be  Pr^tedingi  on  Pcliciei. 

5.  0/Rc-aJ[itritnctj,aM4  DsuhU  Jn/aranctt, 

II.  CyLossis  under fUth  PclUiei, 

1 .  Of  total  Lefis,  hj  Ptril »/  lh<  Sea, 

2.  By  Cafture- 

3.  Dttemttn, 

4.  Bairatijf  Ac. 

5  •  0/  S'""'^^     t^fi  Averege  ;  Average  tr  fariial 
Lo/i ;  and  Adjujlmtat. 

6.  Of  Salvage. 

7.  Of  AiandeameKit 

jn,  (yF»AUD,lLteCAtITY,*rlllREGUlAHTY; 

tvbicb  etthtr  'vitiate  the  Policy^  sr  frevtut  a  Reto- 
veiy,  thei:gb  a  Loft  happ<a, 

1 .  Of  dirid  F rati  J  in  PoUat4, 

2.  Of  (hanging  the  Ship. 

3.  Deviation  in  the  Fcjage, 

4.  Sea.ntscrthin.ft. 

5.  Of  fVager  Polida. 

ii.  Of  ilUgsi  f  '*jttgei,  emd  Entmiti*  Ships,  /kc. 


7.  OfprehihUtdGoodt, 

8.  Oj  the  Return  of  Prmitm;  ia  Cafti  ef  voidtf 

fraudulent  Pc'.iCitl, 

IV.  Of  BoTTOMav  and  Respondentia. 

V.  q/- INSURANCES  «i  LIVES. 
Vi.  <y  INSURANCES  FIRE. 

Prenous  to  entering  into  this  dciail  it  may  he  proper 
to  fay  a  few  words  as  to  who  may  be  InluiL-rs  or  Under- 
writers; and  wliat  property  may  i:i  general  be  infurcd. 

At  common  law,  and  by  the  ufagc  oi  merchants,  any 

fterfon  whatever  might  b=  an  Inlurer  :  but  this  having 
ed  to  dangerous  confidence  on  the  one  haiu!,  and  un- 
priiicipIcU  fraud  on  tl:c  other,  the Jiat.  6  C,-o  i,  r.  iS, 
was  pjiT'--d,  :i,-'n:-:-f.v..:'  hi'  M'-t'l,-  to  grant  charter*  to 
the  Rejiil  '  ■.,  and  the  Leadom 

Afutaace  .  .■  prohibited  any 

Older  Sociv  .;  . .  ;  *r;:iii(;  policie*  of 

Infuraitcc.  I'oiiciii  in.it:idte  are  now  either  under- 
written by  thr^k-  Ct^Tfirari-.f  J,  or  individual  undcnviiters  ; 
a  policy      ■  y  Society, or  Fartnerihip,  being 

abfolutcly  .  9. 

The  mi   1    ctsof  Infarancc  are,  iR,  Ships, 

goods,  iMCivhaiuiiz  .  N ;  lUc  fici^ht  cr  hire  of  fltipw 
ad.  Houfei,  warchoufcE,  ar.i  tbe  ^oods  in  them  from 
danger  ArTfi-f.  And  3d,  Lues.  (Of  tlic  two  latter,  fee 
Pfji  W  VI.)  BiUciary  and  R./ptMiitmia  arc  alfo  parti- 
cular fpccies  of  property  whit.h  may  be  infurcd ;  but 
which  mult  be  particubtly  cvprcHod  in  tlic  policy*. 
3  Burr.  1  ULui:.  Rtp.  s^o^  \  uiilefs  by  the  ufagc 

of  the  trade  it  is  undcr;lcod.  >Vr<r  11.  See  pcfi  IV. 
And  the  lien  of  a  fawlor  upon  goods  is  included  in  the 
tfrm^e«j'j.  I  ^jvr-r.  489.  Infumncc  00  fcamen*i  wages 
is  prohibited.  Parke  it.  A  governor  of  a  for:  may  in- 
furc  it  againft  the  attacks  oi  an  enemy.  3  ^^/r.  1905. 
Iiifurance  on  enemies'  property  is  now  prohibited  by 
/im.  33  Geo.  3.  c.  27.  ^  4.  Sec  ptjl  lil.  5,  7. 

I.  I.  PffZ/ry  is  the  name  given  to  the  inilrument  by 
which  the  contrail  of  indemnity  is  cffcftcd  between  the 
Infurer  .nnd  the  infurcd;  and  it  is  nut,  tike  moR  con- 
trarts,  figned  by  both  parties,  but  only  by  the  Infurer, 
[the  party  who  takes  on  him  the  rilk,]  who,  on  that  ac- 
count, it  fecms,  is  called  The  Underwriter.— Of  Policies 
there  are  two  kind>,  valued  ind  epen\  the  difference  is# 
that,  in  the  former,  property  infurcd  is  valued  at  prime 
coll  at  the  time  of rjfciling  tiic  policy;  in  the  httcr.the 
value  is  not  mentioned.  In  the  cafe  of  an  open  policy 
the  real  value  mull  be  proved ;  in  the  other  it  is  agreed, 
and  it  is  jull  as  if  the  parties  had  admitted  it  at  the 
trial,  z  Burr.  1117. 

They  .ire  only  fimplc  coniraAs,  but  of  great  credit, 
and  ought  nrt  to  be  altered  when  or.cc  they  ar^.'  figncd  ; 
unlcls  mere  be  fomc  wiitten  docjmcni  to  iTicw  that  the 
meaning  cf  the  parties  was  mirtakcn,  or  unUf*  they  be 
altered  by  ecKjent.  i  f-'ez.  517  :  \  jlti  545  :  Salk,  444. 

A  Policy  is  a  fpccies  of  property  for  which  iro-vcr  will 
He  at  the  inflancc  of  ilic  Infurcd,  if  it  be  wrongfully  with- 
held from  him.  Parke  4. 

The  form  of  the  policy  now  ufec,  is  two  hundred  years 
cid,  and  is  very  irregular  and  cunfufed,  and  often  ambi. 
guous.  it  is  partly  printed,  to  llrvc  for  general  pur- 
pofcs  common  to  all  policies,  and  partly  written,  for  the 
purpofc  of  infcrting  the  names  of  the  parties,  and  to 

exprcfa 
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exprcis  their  meaning;  and  the  writtea  claufes  ftiall 
accordingly  control  the  printed  words.  Sec  3  Burr. 
1555  :  Parh  5.  15. 

There  are  nine  rcquifuesof  a  policy.  FirJI^  The  name 
of  the  perfon  InfureJ.  It  rormerly  much  the  prac- 
tice to  eftcd  policies  of  Infurancc  in  blank  without  nam- 
ing the  perlons  on  whofe  account  they  wrre  made;  this 
was  found  both  mifchievous  and  inconvcnicni :  to  re 
mcdy  which,  the  25  Geo.  3.  c.  44.,  dircded  ihe 
name  all  perfons  intertlted,  or  if  tht  y  rirfidcd  abroad, 
the  name  of  their  agents  in  this  kingdom  to  be  inferred 
in  the  policy.  The  provifions  oi  thii  aft  however,  not 
being  without  their  attendant  evils,  (fee  1  Term  Rep. 
313,  464,)  it  was  repealed  by  jiat.  28  Geo.  3.  e.  56; 
which  enafts,  ibat  it  Ihall  not  be  lawful  for  any  perfon  to 
make  Affurancc  on  fhips  or  goods,  without  inferting  the 
Dame  or  firm  of  or  more  of  the  purties  intereiUu;  or 
the  name  or  firm  of  the  con/ignor  or  confignee ;  er,  of 
the  perfon  receiving  the  order  for,  or  efFcttiiig,  the  po- 
licy ;  cr,  of  the  perfon  giving  direftions  to  effeft  the 
fame.  All  policies  without  one  or  other  of  thefe  rcqui- 
£tcs  to  be  null  and  void. 

Secondly  t  The  names  of  the  ihip  and  maHcr ;  unlcfs 
thclnfurance  be  general, on  any  (hip  or  rtiips.  Pmie,  19. 

T/jirJly,  Whether  the  Infurancc  be  made  on  0iip:>, 
goods,  or  merchandizes.  We  may  here  obferve,  that  a 
policy  on  gccds  generally  does  not  include  goods  lafhcd 
on  deck,  the  captain's  cloihes,  or  the  (hip's  provifions. 
Parke  z\.  But  a  policy  on  the  ihip  and  furniture  in- 
cludes provifions  lent  out  in  a  Ihip  for  the  ufe  of  the 
crew.  4  Term  Rep.  2c6.  See  pojl  II.  1,5. 

Fourtblyt  The  name  of  the  place  at  which  the  goods 
arc  laden,  and  to  wliich  they  arc  bound.  A  policy, 
therefore,  from  Z-Wc/i  to  •  ■  ■  is  void.  McU.  Ik  2. 
r.  7.  §.  14.  ]t  is  alfo  ufual  to  ilate  at  what  ports  or 
places  the  thip  may  touch  or  Hay  ;  to  avoid  queltions  on 
deviation.  Parke  22. 

Fifdht  The  time  when  the  riCc  commences,  and  when 
it  ends.  On  the  goods  it  ufually  begins  from  the  lading  on 
board  the  ihip,  and  continues  till  they  are  fafely  landed  ; 
on  the  ihip,  from  her  beginning  to  lade  .it  and  conti- 
nues till  ihe  arrive  at  the  port  of  dellinaiton,  and  be 
there  moored  in  fafcty  twenty-four  hours.  See  pojl  II. 

Sixthly,  The  various  perils  againfl  which  the  Under- 
writer infures.  The  words  now  ufcd  in  policies  are  fo 
comprehenfivc  that  there  is  fcarcely  any  event  unpro- 
vided for.  The  Jnfurer  under;ake»  to  bear  "  all  perils 
of  the  feas,  men  of  war,  fire,  enemies,  pirates,  rovers, 
thieves,  jettifons,,  letters  of  rnart  and  countermart,  fur- 
prifals,  takings  at  fea,  arreAs,  reilraintj,  and  detain- 
znents  of  Kings,  Princes,  and  People  of  what  nation,  con- 
dition, or  quality  foevcr,  barratry  of  the  mafier  and  ma- 
riners; and  all  other  perils^  lolTcs,  and  misfortunes  that 
have  or  ihall  come  to  the  liurt,  detriment,  or  damage 
of  the  Ciid  goods  and  merchandizes,  and  ihip>  or  any 
part  thereof." 

The  policy  is  frequently  made  with  the  words  hjl  or 
net  loft  in  it ;  which  are  peculiar  to  tngUJh  policies,  and 
add  gieatly  to  the  riik :  as  though  the  Udp  be  loil  at  the 
time  of  the  Infaraiice  made,  the  Underwriter  is  liable, 
if  there  be  no  fraud.  Parke  24.  See  5  Uurr.  2083, 

Sevcniklyt  The or  confidcration  for  the  riik, 
which  is  always  exprelTed  in  the  policy  to  be  received  at 
tlic  time  af  underwiiting ;  but  policies  in  general  arc 


cffcfled  by  the  intervention  of  a  broker^  between  whom 
and  the  Infurers  open  accounts  are  kept  by  the  ufage  of 
trade;  and  who  are  ih'^refore,  it  feems,  liable,  in  an 
nflion,  10  thcjlnlurcrs,  notwithilanding  fuch  admiiHon  by 
the  words  of  the  policy.  Pari^  26. 

Eighthlyt  The  day,  montli,  and  year  on  which  the 
policy  was  e:(ccutcd. 

Kiaihlyt  The  policy  muft  be  duly  rtampcd,  aiix.  on  a 
policy  for  iQoo/.  and  under,  with  a  6/.  Aamp,  and 
above  that  fum  with  a  itamp  of  1  u. 

By  Jiat.  1 1  Geo.  1 .  c.  30,  When  an  Infurancc  is  roadc^ 
a  policy  mull  be  made  out  within  three  days  under  a 
penalty  of  looA;  and  by  the  fame  lUtute>  proml/Ibry 
notes  for  Infurances  are  void. 

It  is  Hated  above,  that  policies  are  generally  cfl*cfl.e4' 
by  the  intervention  of  a  Broker,  and  tliat  the  name  of 
the  agent  of  an  Infurcr  refiding  abroad  muft  be  men- 
tioned in  the  policy.  It  feems  therefore  the  proper 
place  here  to  mention,  that  fuch  agent  or  correfpondent  is 
liable  to  an  aftion  for  mi  injuring,  which  is  to  be  tried, 
on  the  fame  principles  as  an  action  on  a  policy ;  and  the- 
defendant  is  entitled  to  every  benefit  of  which  the  Un- 
derwriter might  take  advantage.  The  whole  law  on 
this  fubjed  is  laid  down  in  Smith  v.  Lafcelles,  where 
Buller,  J.  mentioned  three  inlUnccs  in  which  fuch  order 
to  infure  muft  be  obeyed,  i.  Where  a  merchant  abroad 
has  cffcfls  in  the  hands  of  his  correfpondent  here, 
2.  Where,  though  the  merchant  has  no  eiTeds  in  the 
hands  of  his  correfpondent,  yet  the  caufe  of  dealing  has 
been  fuch,  that  the  one  has  been  ufed  to  fend  orders  foe 
Infurancc,  and  the  other  to  comply  with  them.  3.  If 
the  merchant  abroad  fend  bills  of  lading  to  his  corrc- 
fpondents  here,  and  ingra/ts  on  them  an^order  to  infure,, 
as  the  implied  condition  on  which  the  bills  of  lading 
ihall  be  accepted,  z  Term  Rep.  1S7.  and 

2.  A  Policy  being  confidered  as  a  fimple  contrail  of 
indemnity,  mult  always  be  conftrucd,  as  nearly  ^  pof* 
fible,  according  to  the  intention  of  the  conirafUng  par- 
tics,  and  not  according  to  the  ilricl  meaning  of  the- 
words.  And,  in  qnellions  on  fuch  conftruftion,  no  rule- 
has  been  more  frequently  followed,  than  the  ufagc 
of  trade,  with  rcfpedt  to  the  voyage  infurcd.  1  Burr, 
347»  8:  See  alfo  2  SaU.  443*  5:  2  Sir,  126c,  and 

poji  ni. }. 

A  Policy  on  a  ihip  generally  from  J,  to  B.  was  eotv- 
flrued  to  mean  till  the  Ihip  wis  unladen.  Slian.  243^. 
But  if  it  ccntr.in  the  ofual  \vords  itll  nicsred  ficenty-Jbur. 
hours  infafelyt  the  Infurers  ihall  be  anfA-ernblc  for  no 
lofs,  that  does  not  actually  happen  before  the  expiration 
of  the  time.  Even  though  the  lofs  was  occafioned  by  -^n 
ail  (cf  barratry  by  the  mailer)  committed  during  the 
voyage  infurcd.  t  Term.  Rep.  252. 

Under  a  policy  containing  thole  word;,  the  Under- 
writers were  held  liable  for  a  fubfcqacnc  lofs;  bccaufc 
the  Captain,  the  very  day  on  which  the  fV,''-  \  ,it 

her  moorings,  was  fervcd  with  an  orj.-i  l 
ment  to  return  in  order,  to  perform  q.:  ,    .  i 

therefore  the  iliip  could  nut  be  faid  to  lw:vc  n;.jc;:cd 
tiveni^  four  hours  in  fafetyy  iillhough  Ihe  did  not  go  back 
for  fome  days.  2  Stra.  1243. 

In  a  policy  upon  freight,  if  an  accident  prevent  the 
ihip  from  failing,  the  Int'ured  cannot  recover  the  freight, 
which  he  would  have  earned  if  flic  had  completed  her 

voyage-. 
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voyatic.  2  Srr/t.  1251.  But  if  tSe  policy  be  a  vakeJ 
policy,  anJ  part  of  the  c.irgi>  be  on  boatj,  when  fuch 
accident  happens,  ihe  Hfurcd  may  recover  to  ibc  whole 
amount.  3  TVm  Rr^.  \6z. 

When  an  Iniurancc  ii  tuiJfi-^m  any  place  tlic  OiJp 
15  proteflcd,  from  her  firtl  arrival  during  h=r  prcpsr  mon 
for  the  voyage;  but  if  all  thought^  of  the  voyage  be 
laid  iifidc,  tne  Infurer  is  difchargcJ.  1  Aik.  5-1.8: 
2  A'k  and  fre  1  Bia^k.  Rif.  417,  3. 

The  great  and  leading  cates  on  queiUons  of  conflruc- 
lion  arc  iw  Tieraaj  V.  £.i.'r/ifj;*«,  and  Prlhf  v.  R^jat 
ExcboM^e  C^mtpam.  See  1  Bidrr.  34,1,  8.  In  ihefc  ca(c5, 
the  pnnciplcs  to  be  <»biervcd  in  the  coiirtruilioo  of  po 
licies  are  fuliy  coniidcred i  and  in  the  latter  of  them, 
Lord  MatifeU  obUrv.-d,  that  **  the  Infurer,  at  tlic 
time  of  undv*r.vtiting,  his  unjrr  hti  confult-rJtioa  the 
tiature  of  the  voyagf,  and  the  ufual  manner  of  d^jing  it; 
and  what  is  ufjjily  done  by  fuch  a  ftiip,  with  fucti  a 
cargo,  in  fu.h  a  i-oyage,  is  unJerAood  to  b;  referred  to 
by  ever>'  policy."  Tne  fame  priMcipic&  were  adhrrcd  10 
in  a  fubfequent  cafe,  where  the  fime  learned  Ji^dge  rc- 
irarJicd  that  every  Underwriter  is  prefumcd  to  be  ac- 
quiinted  with  the  praflice  of  the  iraJc  he  infurcs ;  and 
if  he  dors  not  kiu-nv  it,  he  ought  to  inform  himfelf. 
Deu^l.  510—515.  So  in  the  conHruflion  of  a  pi>Iicy  upon 
fimc,  the  fame  libcrdity  prevail  as  in  other  tafch;  and 
an  attention  to  the  meaning  of  the  contrading  parties 
hasaUayibccn  paid.  Deugl.  517  — 531. 

The  ufage  of  trade  with  refpe^l  to  EaJ!  InJia  voy- 
ages has  bcrn  more  noiorious  than  in  any  o:h:r,  the 
<]uellion  having  more  frequently  occurred.  The  char- 
ler-panies  of  the  Imtlia  Company  give  leave  to  prolong 
the  Ihtp's  ftay  in  I>tJia  for  a  year,  and  it  is  common  by 
a  new  agreement  to  detain  h^r  a  year  loigT.  The 
words  of  the  policy  too  are  very  general,  without  limi- 
tation of  time  or  place.  Tnefe  chirtrr-pirlies  arc  fo 
notorious,  and  the  courfe  of  the  trade  j*  fo  well  kno*n, 
that  the  Underwriter  is  nUays  liable  for  any  interme- 
diate voyage,  upon  which  the  (hip  might  be  f;*nt  while 
in  India,  though  not  exprcfily  mentioned  in  the  policy. 
Thefe  principles  were  fully  laid  down  and  fettled  in  the 
nine  caufes  tried  upon  the  Ihi  ,  Win.bdjij,  Erijl  India- 
man  i  the  nine  vrrdicli  in  which  were  ultimately  uni- 
form, for  the  p'.aintiHs  the  Infurcd,  againll  the  Un- 
derwriters.  3  Burr.  J707  :  y  /'J^-  They  have  been 
£ncc  recognized  a&d  allowed  in  lubfcqucnc  caiei.  See 
J*arU  49,  51. 

However,  the  parties  may,  by  their  own  agreement, 
prevent  fuch  latitude  of  coniUuCiion  :  nor  need  thin  be 
done  by  rxprcfj  words  of  cxclufion  ;  but  if.  f>om  the 
ttrmi  hfiii.  it  can  be  collected,  tlut  the  piriici  in;.Mnt  fo, 
that  cunlUu^tion  (hall  prevail.  Daugl.  27  And  therquit- 
able  principle,  ol  cjn(lrucl:on  (hat)  never  be  earned  fo 
far  OS  that  t)^-lu*n  a  man  hat  infured  one  fpccics  of  pro- 
perty, he  fliall  recover  a  d:im.igc  which  be  has  futfcred 
oy  the  lofi  of  a  d.ff  r.  nt  fpecies.  Thus,  one  vvho  has 
infutcd  A  CA  '.  under  that  Infurantc, 

recover  th:  carriage  ;  nor  can  an 

owner  who  1..  dcniand  fati^f^Aion  for 

the  loA  of  mercuAnCiix  UJcn  cncreon,  or  extraordinary 
wages  paid  10  feamcn.  or  t^e  value  of  provifions  by 
reafon  of  Jtitotien  of  the  (hip  at  any  port,  /^trr//  52— 61. 
Sccalfo  I  Term  Rtf.  127,  i3oand/j^n. 


A  Warranty^  in  a  policy  of  Xnfurance,  is  a  con- 
dition, cr  a  ccimgoicv,  (hat  a  certain  tiling  fhall  be 
done  ur  happen,  and  unl.l's  ttiat  is  perform'd,  there 
no  vAlid  contiad.  1  TtrmRtp.  345.  Ii  is  immnit-'rial  for 
what  end,  if  any,  the  warranty  is  infcrtcd  in  the  con- 
tract ;  bui,  bet  tg  inferted,  it  bccomet  a  binding  condi- 
tion  upon  the  Infured,  and  he  muft  (hew  a  l-teral  corti- 
pliince  with  it.  i*arkf  318.  So  on  the  coiurary  war- 
ranties (halt  be  llricily  conft^ued  in  favour  of  ihc  In- 
fured- .4s  where  a  (hip  '\%  wairanicd  well  on  any  day 
certain,  thoug't  (he  be  loll  by  eight  m  the  mornirg  of 
the  dav  wh  n  the  policy  was  effected  at  ruon,  the  Un- 
derwriter  (hill  be  liable.  3  Term.  Ref.  560.  It  is  no 
matter  whether  the  lofs  happened  in  conlequcnce  of  the 
breach  of  tv-^rranty  or  not,  for  the  very  mc4r.ing  of  tn- 
feriing  a  warranty  ii  to  preclude  alt  iiiq.;iry  abaui  its 
matciulity.  1  Trrm  R<p.  ;i6,  li  is  alio  immateriiil  to 
what  caufe  the  non-compliance  is  to  be  attributed ;  for 
although  it  might  be  owing  to  the  mercd  acciJenr,  or 
to  the  rooll  wife  and  prudential  rcafons,  the  policy  is 
avoided.  C^p  607. 

In  this  llrid  and  literal  compliance  with  the  terms  of  a 
Warranty  confiils  the  difference  between  a  Wiipranty 
and  a  KrprefeniAiion  ;  the  Utter  of  which  need  only  be 
performed /jf/</y/iJiff/,  white  a  Warranty  mud  always  be 
complied  with  iiriflly.  In  a  Warranty  the  perfon  mak- 
ing it  takes  the  rilk  of  its  truth  or  falfchood  on  himfelf ; 
in  a  Rcprefenution,  if  the  Infured  alTert  that  to  be  itue 
which  he  cither  knoA-s  to  be  falfe,  or  about  which  he 
knows  nothing,  thi.*  policy  is  void  on  account  of  fraud; 
but  a  Reprcftrntacion  made  without  fraud, if  not  falfe  in  a 
natenttl  point,  doe)  not  vitiate  the  policy.  Cf^-uy*.  787: 
P^rkc,  c.  18  :  See  /^^  III.  i. 

In  order  to  make  written  inflruAions  binding  as  a 
Warranty  they  murt  appear  on  the  face  of.  and  make  a 
part  of,  the  psiicy.  Ccwp.  790.  For  though  a  written 
p.ipcr  be  rMraf  f  up  in  tbt  pSiicy,  and  the*n  to  the  Under- 
writers at  the  time  of  fubfcnbing.  or  even  if  it  be  'wa- 
frrrJ  to  tijt  policy,  it  is  noc  a  Warranty,  bu:  a  Reprefcnt- 
atson.  Dtfgl-  p.  la.  in*.  But  a  ^'I'arranty  written  in 
//«■  «/ir^/»;  (tranfverfelv,  cr  olhcrwife)  of  the  policy  is 
ci^nfidcrcd  to  be  equally  binding,  and  liable  to  the  fame 
Ariel  conftruflion  as  if  written  in  the  body  of  the  policy. 
£>e.<^.  II.  I2.«.  4  M}"-  If  the  Underwriter  pay  the  lofs 
on  a  policy,  and  after  fir.d  that  fuch  Warranty  was  not 
Ilriflly  complied  with,  he  may  recover  back  the  money 
again  by  aclion  :  Sec  i  TVrw  Rtp,  343  ;  which  was 
aifo  a  cafe  arifing  on  a  Warranty  in  the  margin  of 
a  policy. 

The  variem  kinJs  of  Warranties  are  too  numerous  to 
be  mentioned  ;  depending  generally  upon  the  particular 
circumlbnces  of  each  cjfe.  The  three  cafes  of  War- 
ranty, on  which  moil  queilions  have  .irifen,  are,  x%  to  the 
tt.-Ttr  cf  falling,  ttaiey,  and  neuirality  oi  property. 

A)  to  the  fir;}  ot  thefe;  it  a  man  warrant  to  fail  cn  a  par- 
cular  day.  and  be  j;uilty  of  a  breach  of  tSat  Warranty, 
the  Undcr-vritcr  is  r.o  longer  anf*vcr.ible.  Parke 
e-  18.  And  a  detention  by  Uovcrnmcni,  prcvti'us  to  the 
piopofcd  day  of  (ailing,  is  no  excuie  for  not  complying 
with  the  Warranty,  nor  a  peril  within  the  terms  of  the 
policy.  Ctfiv/.  784.  So  if  the  Warranty  be  to  fall  af  trr 
a  fpccific  dav,  and  the  (hip  fail  before,  the  policy  is 
equally  avoided  as  in  tiic  former  cafe.  Parit  316.  c.  i3. 


INSURANCE    I.  4. 


Bat  when  a  ffiip  tesvfs  her  port  of  lading,  having  a  full 
And  ccmplete  cargo  on  boird,  and  having  no  other  view 
but  the  fafcll  mode  of  failing  to  her  port  of  deliTcry, 
for  uhidi  purpofe  flic  touches  at  any  particular  place  of 
rendezvous  for  convoy,  i^*-.  her  voyage  muft  be  faid  10 
commence  from  her  departure  from  that  port»  and  though 
flic  be  detained  at  fuch  place  of  rendezvous  by  an  em- 
bargo, IHe  has  complied  wiih  the  Warranty.  Cctvp. 
601  —  8  :  and  fsc  Tht'/iu^yt  v.  Ffrgv^n^  Doug/.  361.  itcc. 
V/hat  fhall  be  a  departure  from  the  port  of  Londsn,  or 
rather  what  is  the  port  of  Lotiicnj  remains  yet  undecided, 
tt  fecms,  however,  that  Cra'vefend  is  the  limit  of  that 
port,  where  veflels  receive  the  Cuftom-houfc  cockct, 
their  final  clearance,  on  board,  and  from  whence  tliey 
muft  depart  on  the  day  mentioned  in  the  Warranty. 
Taiket  c.  18. 

As  to  Warranty  of  failing  with  convoy.  If  the  In- 
fured  warrant  that  the  veffel  JhaU  depart  ivith  cenvoj, 
find  it  do  not,  the  policy  is  defeated,  and  the  Under- 
writer is  not  rerponfiblo.  >i  convoy  means  a  naval 
force  under  the  command  of  that  perlon  whom  Govern- 
ment, or  any  .luthorized  by  them,  may  happen  cu  ap- 
point. Parget  c.  l3. 

A  failing  with  convoy  from  the  ufual  place  of  rendez- 
vous, as  S/j/Xva^/ for  the  port  of  Lsfide/t,  is  a  departure 
with  convoy  within  the  meaning  of  fuch  a  Warranty, 
t  Salk.  44.3  :  2  Sir.  1263,  j.  And  although  the  words 
ufed  are  generally  to  depart  nvltb  esnveyf  or  io/ai/  nv;ih 
cont-oY,  yet  they  extend  to  failing  with  convoy  through- 
out tlie  voyage.  3  Lev.  320.  And  this  point  was  unani- 
moufly  confirmed  by  the  whole  Court  in  more  modern 
times.  Dougl.  "jz,  Lilly  v.  Ewer. 

But  an  unfbrcfccn  fcparacion  from  convoy  is  a  peril  to 
which  the  Underwriter  is  liable.  3  Lev.  320  :  2  Salk. 
44.3:  Carih.  216:  I  Shyw.  320  :  4  Med.  58:  S.C. 
And  even  where  the  ftiip  has  without  any  ncgleil,  by 
tempclluous  weather,  been  prevented  from  joining  the 
convoy  at  all ;  at  lca(>,  fo  as  to  receive  the  orders  of  the 
commander  of  the  ihips  of  war;  if  flic  do  every  thing 
in  her  power  to  effcA  it,  it  fliatl  be  deemed  a  fatisfa^ion 
of  the  Warranty  to  fail  with  convoy.  2  Str.  1250.  The 
duty  of  officers  appointed  for  convoy  to  merchant  fliips 
is  prcfcribcd  by  jlat.  13  Car  z.  Ji.  1.  r.  9.  an.  17.  con- 
firmed by  Jlat,  22  Geo.  2.  r.  33.  §  z.  art.  17,  ravke 
350,  n.  See  poft  U.  4. 

The  (aft  fpecies  of  Warranty  above  mentioned  is 
that  of  mutrality  ;  or  that  the  (hip  and  goods  infured 
are  neutral  prc-pcny.  'I'bis  ii  different  from  the 
two  former;  for,  if  this  Warranty  be  not  complied 
with,  the  contract  is  not  merely  voided  as  for  a  breach, 
but  it  is  abfolutely  void,  ab  initio^  on  account  of  fraud, 
being  a  faft  at  i\-c  time  of  Infuring  within  the  know- 
ledge of  the  Infjrcr;  an  error  in  which  muil  therefore 
arile  fiom  a  deliberate  fslfehood  on  his  part.  4  Burr. 
1^19  :  I  lila(L  Rep.  427,  And  fee /s/?  HI.  But  it  the 
fliip,  i^c.  is  neutral  at  the  tims  the  ritk  commences,  ihe 
Iniurcr  takes  upon  bimfe!f  the  chance  of  war  and  peace 
during  th.-  continuance  cf  the  policy.  Dougl.  73a.  Eden 
V.  Parkiitjln. 

4.  The  oldeft  cafe  in  the  books  on  a  marine  policy  of 
Infurancc  is  in  7  Rep.  47.  ^,  which  only  ferves  however 
to  fticw  that  this  contrafl  was  at  that  time  very  little 
undcrflood.  In  the  reign  of  Queen  EUxabethf  a  lUtute 

Vox.,  a. 


was  paffcd,  (43  Eliz.  c.  M,)  to  erefl  a  particular  court 
for  the  trial  of  Infurance  cr.ufes  in  a  fummar>'  way,  by  a 
commiflion  to  the  Judge  of  Admira!;y,  the  Recorder 
of  /.Wm,  two  Doctors  of  thccivil  law,  two  common  Law- 
yers, and  eight  Mcrchanr?,with  an  appeal  by  bill  to  the 
Court  of  Chancery.  This  llatute  was  explained  {.y /lat. 
13  &  14  Car.  2.  e.  23  ;  bat  the  court  creded  by  them  is 
nuw  entirely  difufed  ;  for  this  among  many  other  rca- 
fons,  that  its  joriWidUon  was  not  fufliciently  cxtenfire. 
Sec  Str.  166:  I  Sffovj.  396:  a  Sid,  121.  Infjrance 
caufcs  are  now  therefore  decided,  like  all  other  quclHoni 
of  property,  by  a  trial  by  jury  in  acourt  of  common  law ; 
and  which,  on  due  confldcration,  will  appear  the  mott 
(afe,  eligible,  and  (as  now  regulated)  expeditious,  mode 
that  could  be  adopted.  Parke  Introd. 

Courts  of  Equity  have  00  jurifditVion  over  fuch  qacf- 
lions,  becaulc  the  demand  is  plainly  a  demand  at  law, 
and  the  damage  as  much  the  objeflof  proof  by  witneiTes, 
as  any  other  fpecies  of  damage  whatever.  De  Qbetoff  v. 
Louden  Jjjitr.  Cimp.,  Bro.  P.  C.  If,  indeed,  the  tru.ltc  in 
a  policy  of  Infurance  aflually  refufe  his  name  to  the 
Ce/tuy  qu€  trujlj  in  an  aftion,  or  a  commiBion  is  neccffary 
to  examine  wicneires  reliding  abroad ;  or  where  fraud  is 
fufpefted,  and  a  difclofurc  of  circumftances  is  to  be  pro- 
cured upon  the  oath  of  the  Infured  ;  in  thefe  cafes,  ap- 
plication may  be  to  a  Court  of  Eqnity.  But,  in  all  other 
cafes,  a  court  of  common  law  is  the  proper  forara.  Seo 
1  Atk.  547  :  z  Atk.  ^59  :  Parkt,  c.  20.  And  even  if  the 
parties,  by  a  claufc  in  the  policy,  ftouid  agree  to  refer 
any  difpuie  to  arbitration,  that  will  not  be  a  fufHcient 
bar  to  an  allien  at  law,  unlcfs  a  reference  is  in  fa^ 
made,  or  is  depending.  1  ti'V/.  129. 

In  order  to  recover  upon  a  policy  againd  cither  of  the 
Infurance  Companies,  (the  Royal  Exchanget  or  Lcndott 
JJirame,)  the  afllon  mull  be  Deht,  or  Cevenatrt,  as  their 
policies  arc  under  fcal ;  from  hence  arofe  an  inconve- 
nience, as  under  the  plea  of  a  general  i/fue  in  thofc  ac- 
tions the  true  merits  of  the  caiie  could  feldom  come  ia 
queftion  ;  to  remedy  this,  the Jtat,  1 1  Geo.  1 .  e.  30.  §  43, 
enables  the  jury  to  give  fuch  part  only  cf  the  fum  de- 
manded in  debt,  or  fo  much  damages  in  covenant,  ai 
on  the  evidence  it  appears  the  plaintiff  in  juflice  ought 
to  have. 

In  order  to  recover  againft  a  private  Underwriter  upon 
the  policy,  vvho  merely  fubfcribcs  his  name  without  any 
fe.il,  l!ie  form  of  aclion  is  a  fpecial  Indebitatus  ajfujiipf.t, 
founded  upon  the  cxprcfs  contrail,  which  aftion  may  b« 
brought  in  the  name  of  the  broker,  cfFeding  the  policy  ; 
and  by  Jlat.  19  Geo.  2.  c.  37.  k  6,  within  fifteen  days 
after  ailton  brought,  the  plaintiff,  on  rcqucft  in  writing, 
mull  declare  the  amount  of  all  Infurances  on  the  fame 
fhip.  Parke,  c.  to. 

It  vvas  formerly  ufual  for  the  Infured  to  bring  feparate 
aflions  againft  each  of  the  Underwriters  (how  many  fo- 
evcr)  on  a  policy,  and  proceed  to  trial  on  all.  This  was 
found  to  be  cxpcnfive,  and,  in  fact,  unjuft;  and  tlic 
Court  of  King's  liench  intimated,  that  in  fuch  a  cafe 
they  would  ^-ranc  imparlances  in  all  the  aflions  but  one, 
till  that  could  be  tri^'J.  a  Barn.  B.  R.  103.  At  Irngtb 
Lord  Mansf.dd  introduced  the  prcfent  CsnhliJation-Ridt, 
which  is  r.ow  admitted  in  general  pra^lice,  by  which 
the  proceedings  in  all  thcaflioni  but  one  are  II aid  ;  and  iii 
confequcncc  of  this  convenience  the  defend.mt  ur.di'r- 
H  take-  . 
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tikes  not  to  fil*  any  bill  in  equUy,  or  bring  a  writ  oV 
crriir  for  delay,  and  to  produce  all  books  and  papers  ma- 
terial to  ihe  point  in  ilToc.  Parkt  Imrod, 

The  Jiai.  19  Geo.  2.  c.  37.  §  7,  alfo  enables  de- 
fendants 10  pay  money  into  court  in  all  fuch  aiflions  ; 
after  which,  if  (he  plaintiff  proceeds,  and  has  not  a  ver* 
d-Jl  for  more  than  the  money  paid  in,  he  lliall  pay  coih 
to  the  defendant. 

When  money  has  been  paid  by  mil^akc  to  the  Infured, 
or  where  the  Iiilurcd  withes  to  recover  back  ihc  pre- 
mium>  the  proper  remedy  is  by  adlion  for  money  had 
and  received  to  the  plaintiff's  ufe.  1  SaJi.  zi :  Siim. 
412:  I  Sbo^v.  156. 

The  declaration  on  a  policy  of  Infurance  mail  fet  out 
the  policy,  and  aver  that  it  was  I'lgned  by  the  defendant, 
andjthatinconfiderationof  the  premium,  he  undertook  to 
indemnify  the  Infured  :  it  muli  then  llatc  the  intereft  of 
the  Infuied,  and  {hew  the  lofs  to  have  happened  by  one 
of  the  perils  mentioned  in  the  policy,  which  mull  always 
be  Hated  according  to  the  truth  of  the  faft.  Parir,  e.  20. 

More  particularly  as  to  the  manner  of  allcdging  the 
lofs  to  have  happened  within  the  perils  of  the  policy .  — To 
aver  that  the  lofs  happened  by  the  fraud  and  negligence 
of  the  maflcr,  has  been  held  a  fufficivnt  averment  of 
barratry,  2  lA.  Rc^-m.  1349:  i  Sir.  c%i  ;  though  it  is 
now  ufual  to  aver  prccifely,  in  terms,  that  the  lofs  hap- 
pened by  the  barratry  of  the  mailer  or  mariners.  Parke, 
c.  zo.  Though  the  declaration  alledge  a  total  lofs,  the  In- 
fured may  recover  for  a  partial  one;  for  in  aftions  for 
damages  merely,  the  plaintiff  may  always  recover  lejt, 
"but  not  mcrgy  than  the  fum  laid  in  the  declaration.  2  Burr. 
904:  1  Bia;k.  Rep.  19S.  So  though  the  plaintiff  appear  in 
proof  to  have  a  larger  intereil  than  is  averred  in  the  de- 
cliraiionj  yet  he  is  entitled  to  recover  to  the  amount  al- 
Ifdged.  Parke  4,02.  c.  20. 

In  order  to  entitle  the  Infured  to  recover  cxpcnces  of 
falvage,  it  is  not  necclTary  to  ftate  them  in  the  declara- 
tion, as  a  fpecial  breach  of  the  policy.  They  may  be 
given  in  evidence,  bccaufe  an  Infurance  is  againft  all 
accidentSp  and  falvage  is  an  immediate  and  neceUary  con- 
lequence  of  fome  of  thofc  Hated  in  a  policy.  Hardvi.  304. 

The  general  iffuc,  mn  nJJUmpfitt  is  the  ufual  plea  to  a 
declaraiion  upon  a  policy  ag.iin(l  private  perfons ;  nnd 
under  this  plea  and  the  general  iffue,  pleadable  by  cor- 
porations, the  defendant  has  a  right  to  take  advantage 
of  all  thofe  circumllances  which  either  render  the  policy 
void,  or  make  it  of  no  effeft ;  fuch  as  fraud,  want  of  in- 
terefi,  not  being  fca-worihy,  deviation,  non-pcrfornuince 
of  Warranties,  tiff.  Parke \o^.  e.  20. 

The  evidence  to  be  given,  and  the  proof  necefTary  in 
a^ons  on  policies  of  Infurance,  may  be  coHc£lcd  from 
the  ftatement  of  the  allegations  rcquifitc  in  the  plainliff's 
declaration.  It  may,  in  addition,  be  Ihortly  obfi-rvcd 
on  this  part  of  the  fubjecl,  that  the  firil  piece  of  evi- 
dence is  proof  of  the  dtferdant's  hand-wriiing  10  the 
policy,  which,  however,  is  moil  generally  admitted. 
Though  the  general  ufage  of  uade  is  allowed  to  be 
given  in  evidence  to  control,  or  extend  the  words,  yet 
no  parole  evidence  lhall  be  given  which  dlrcfily  tends  to 
cnniradirt  the  terms,  of  a  policy.  Slinn.  54.  Inanaflion 
agatnll  the  Underwriter,  the  policy  evidence,  thai  the 
premium  was  paid  ;  the  infured  however  muft  prove  his 
itfterefi  by  a  produ^ion  of  all  the  ufual  documents,  bills 
of  falc,  bills  of  parcels,  of  lading,  L'.-.  See  2  Zir.  U27  : 


2  Tarn  Rep.  187,  And.inthe  bfi  place,  the  plaintiff  muff 
prove  that  the  lofs  happened  by  the  very  means  Hated 
in  the  declaration,  i  leiM  Rep.  304.  See  Ilardw.  304. 

Sentences  of  foreign  Courts  of  Admiralty  arc  fre- 
quently brought  forward  in  Infurance  caufcs.  It  may 
be  requifitc  therefore,  to  remark,  that  wherever  the 
ground  of  fuch  fentcnce  is  minii>-fl,  and  it  appears  to 
liavc  proceeded  cxprcfsly  upon  the  point  in  iffuc  be- 
tween the  partirii,  or  wherever  the  fcntencc  is  genera], 
and  no  fpecial  ground  is  dated,  there  it  lhall  be  con- 
ctufive  and  binding ;  and  the  Courts  here  will  not  take 
upon  thcmfelvcs,  in  a  coIUieral  way,  to  review  the  pro- 
ceedings of  a  forum,  having  competent  jurifdidion  of 
the  fiibjcfl-naaiter.  But  if  the  fentencc  befo  ambiguous 
and  doubtful,  that  it  is  difncuU  to  fiy  on  what  ground 
the  decifion  turned,  or  if  there  be  colour  10  fuppofe^ 
that  the  Court  abroad  proceeded  upon  matter  not  rclc- 
\  ant  to  the  matter  in  Iffue,  there  evidence  will  be  al- 
lowed in  order  to  explain  ;  and  if  the  fcntence  upon 
the  face  of  it  be  manifeftly  againll  law  and  juflice  or  be 
contradiiiory,  the  Infured  fliall  not  be  deprived  of  his  in- 
demnity ;  becaufe  any  detention,  by  condcmnauon  under 
particular  ordinances  or  decree;,  which  contiavcne  or 
do  not  form  apart  of  the  law  of  nations,  is  a  ru!k  within  a 
policy  of  Infurance.  Parke,  e.  1 8.  ad  Jin.  And  fee  Dougl. 
554i{574).  Btrr.ardi  V.  Mo:reux.  Sec po/i  II.  3. 

J.  Re-ojfuratice  is  a  contrail,  which  the  firfl  Under- 
writer enters  into,  in  order  to  relieve  himfclf  from  thofe 
riiks  which  he  has  previoufly  undertaken ;  by  throwing 
them  upon  other  Undcru'ritcrs,  who  are  called  Ke-af- 
furers.  It  is  a  fpecies  of  contrafl  lliU  countenanced  in 
moft  parts  of  Europe,  and  v^hich  was  admitted  in  Eng- 
land it  was  found  produflive  of  glaring  and  enormous 
frauds,  which  rendered  it  dellruilivc  of  the  benefits  it 
was  originally  intended  to  promote.  The  Lcgillature, 
therefore,  found  it  neceffary  to  ioterpofe,  by  an  acl  which 
permitted  only  fuch  contrails  of  Re-afrur:.ince  as  tended 
to  the  advancement  of  commerce,  or  the  real  benefit  of 
an  individual.  For  this  porpofe  ihc  JIat.  19  Geo.  2. 
^-  37-  §  4»  declares  it  to  be  unlawful  to  make  Rc-affur* 
ance,  '*  unlelj  the  Afiurer  or  Underwriter  fhould  be />/&/- 
i/eKit  become  a  bankrupt ,  cre:it;  in  either  of  which  cafes 
fuch  .■\ffurer,  his  executors, adminiflraiors, or  affigns,  may 
make  Re-affurance  to  the  amount  before  by  him  affurcd* 
txprefiing  in  the  policy  that  it  is  a  Re-affurarce;"wbich 
llatute  extends  to  Re-affurances  ou/nriign  Ihips  previoufly 
infared  by  foreign  Underwriters.  2  TermRtp.  161. 

In  Franee,  as  in  ether  countries,  it  was  formerly  al- 
lowvd  to  the  Infured  to  infure  the  folvcncy  of  the  Un- 
derwriter; but  this  pracb'cc  is  not  allowed  in  £ng' 
land ;  and,  though  no  exprcfs  notice  is  taken  of  it  in 
the  above  (latute,  it  feems  that  fuch  a  policy  would  be 
looked  on  35  a  wager  poltc^',  and  treated  accordinely. 
Ste/^s^  III.  5.  '  * 

DouhU  Infurance  is  totally  different  from  Re-affurance. 
It  is  where  the  fame  man  is  to  receive  two  fums  inllead 
of  one,  or.the  fame  fum  twice  over,  for  the  fame  lofs,  by 
reafon  of  his  having  made  two  Infutances  upon  the  fame 
propeity.  i  Bair.  496.  It  makes  no  difference  whether 
fuch  Infuranccs  are  both  or  either  made  in  the  n«me  of 
the  Infurer,  or  of  another  pcrfbn,  if  aftually  made  on 
his  account.  P.ii  ke  285. 

Thefe  double  Infuranccs  are  not  void.  The  pcrfon 
iiifuring,  however,  fliall  receive  only  one  fatisfaftion  to 

the 
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re23  amount  of  bu  lofitaivi  no  more,  which  he  may 
recover  againft  which  (Vi  of  Underwriters  he  pleafcs. 
And  when  ona  fei  of  Underwriiers  pay  the  lofi,  ihcy 
max  ^^'^  **P**"  other  Undcrwriicrs  lo  contribme  in 
proporiionto  the  fums  they  have  infured.  i  Bltuk.  Ref>. 
416  :  I  Burr,  But  though  a  double  Inlurancc  can- 
not be  wholly  fupported.fo  a>  to  enable  a  man  10  re- 
cover a  two-foUl  faiisfaflion ;  yet  various  pcrfoiis  may 
infurc  various  interetU  on  the  lame  thing*  and  each  to 
the  whole  value,  as  the  roaHcr  for  wages,  the  owner  for 
freight,  one  pcifon  for  goods,  and  another  for  bottomry, 
i^f.  Sec  Cscc'ia  v.  Lor.Jcn  Ajjirr.  Cunp.  I  Dbn\  ^"i*)  : 
1  B'atk.  Rep.  103:  In  which  cafe  the  dcfead.nus  were 
exprcfsly  apprifed  that  there  might  probably  be  another 
Inturance  than  that  which  they  under  wrote. 

II,  I.  The  Lots  muft  always  be  a  dh*<Q  nitti  imr.ie' 
Mate  csnftiutHit  of  the  peril  infured,  and  not  a  remote 
one,  in  order  to  eniitle  the  Infured  to  recover.  1  Term 
Rep.  130.  j».  a. 

A  toEil  lofs  in  Infuranccs  docs  not  always  mean  that 
the  property  infured  is  irrecoverably  loft  or  gone  ;  but 
that,  by  fome  of  the  perils  mentioned  in  the  policy,  it  is 
in  fuch  a  condition  3^  to  be  of  little  ufc  or  v.-)Iuc  10  the 
Infured,  and  to  jullify  lum  in  aban.loning  h\i  riglit  to  the 
Jnfurer,  and  calling  upon  him  to  pay  Uie  whole  bf  his 
Infurance.  Parie  14,3. 

The  Infured  may  call  upon  the  Underwriter  for  a  total 
lofs,  if  the  voyage  he  abfolurtiy  loft,  or  not  north  pur- 
fuing ;  if  the  falvage  be  hij;h,  as  hilf  the  v;tluc ;  or 
if  further  expence  be  ncccfiary,  and  the  Underwriter 
will  not  engage  at  all  events  to  bc.nr  ihnt  expence. 
Sec  HamiiieM  v.  ^UhJcs^  2  Bm-r.  :  I  Black,  Rfp» 

276;  and  pe/i  7. 

In  a  tocalloU,  properly  fo  called,  the  prime  coft  of 
ihe  property  infured,  or  the  value  in  the  policy,  niuft  be 
paid  by  the  Underwriter,  according  to  hi^  proportitm  of 
the  Infuraiice.  Where  the  policy  is  a  valid  one,  it  is 
only  neceflarj'  to  prove  that  the  goods  were  on  board 
al  the  time  of  the  ]t)fs ;  unlcfi  the  defendant  can  flicw 
that  the  plaintilf  had  only  w  colourable  intereft^,  or  has 
greatly  overvalued  the  good* ;  but,  where  it  is  an  open 
policy,  the  value  mull  aifo  be  proved.  P/irke  103,  1  it. 

Queftions  as  to  loiTes  by  Perih  ef  sl-<  Sta  have  very 
fcldcm  arifcn  ;  the  general  rule  i:,  that  eVery  accident 
happcjiing  by  the  force  of  wind  or  wavci,  by  thunder 
nnd  lightening,  by  driving  agair.ll  rocki,  or  by  the 
ftranding  of  :hc  fhip,  or  any  other  violence  that  human 
prudence  could  not  furcfce,  r.or  human  ftrcngth  refill,  \s 
to  beconfidered  as  a  peril  of  the  fea  ;  and  for  fuch  lolTes 
the  Underwriter  is  arfwcrablc.  Purit  61 :  j  Slc^v,  323: 
a  Rslli*.'  /ilr.  248.  p.  10  :  Ow^  56. 

An  a^ion  was  brought  to  recover  the  value  of  certain 
flaves  infured  by  the  policy  ;  the  fafls  were,  that  the 
captain  of  the  Hiip  milled  the  ifland,  for  which  he  wy.s 
'bound,  (Jamaica,)  and  their  water  running  iliort,  fome 
laf  the  flavci  were  thrown  overboard  toprcfvrvc  the  rtil, 
and  the  declaration  Aated  the  lufs  lo  have  happened  by 
perils  of  the  fea.  But  ic  was  held,  the  miltake  of  the 
ciptain  cannot  be  called  a  peril  of  the  fea.  Gie^sui  v. 
Cillirif  Pa/ih.  23  Geo.  3  :  PaiU,  e.  3. 

A  (hip  which  is  never  heard  cf  after  her  departure,  ' 
Ciall  be  prcfumed  to  have  peiilhed  at  fea.  Sec  2  Sim.  j 
1199  :  ParU  C>y  In  England  no  lime  is  £xed  within  > 


which  payment  cf  a.  lofs  may  be  diminded  fron.  '.'i--  Vii' 
derwri:cr,  in  cafe  the  (hip  is  not  he;ird  of.  But  :i  prac- 
tice prevails  among  nu-rch.inu,  that  a  flnp  i^sall  be 
deemed  loll,  if  not  neard  of  wiiiiin  fx  months  after  her 
departure  for  any  port  of  Europe,  or  within  twelve* 
if  for  a  greater  diftance.  This  latter  term,  however, 
fccnu  too  Ihort  with  rcfpeft  to  biMia  voy:»ges,  and  is 
extended  in  $patr,  to  a  year  and  a  half,  and  formerly  in 
France  to  i'wo  years;  and  in  cafe  of  an  adjudmeni  on 
fuch  fuppofed  lofs,  if  the  (hip  arrives,  the  Underwriter 
may  recover  back  the  money  paid  by  him.  Pnrkrby — 5. 

z.Capturet  as  applied  to  the  fuhjcft  of  Marine  In- 
furanccs is  a  taking  of  the  /hips  f  r  goods  belonging  to 
tlieSubjei>sof  one  country,  by  ihofe  of  anoiht  r,  when  in 
a  ftatc  of  public  war.  Parket  e.  4.  A».  between  theUn- 
drrwriter  and  the  Infured,  a  fhip  is  to  bi  confidcred  ai 
lull  by  the  Cap.'ure,  titough  (he  be  never  condemned  at 
all.  nor  carried  into  any  port  or  fleet  of  the  enemy  ;  ?rd 
the  Underwriter  muft  pay  the  lofs  aftuslly  fuftaincd.  if, 
therefore,  cither  before  or  after  condemnation  (he  be  re- 
taken, and  the  owner  have  paid  falvage,  the  Infur^r  rouft 
pay  the  lofs  fuftained  in  confequcnce.  z  Burr.  694,  6. 

No  Capture  by  the  enemy  can  be  fo  total  a  lofs  as  ro 
leave  no  polfibiUty  01  recovery.  If  the  owner  himfelf 
fliould  relalce  at  any  time  he  will  be  entitled :  and  by 
Jhii.  29  Geo.  2.  c.  34.  §  24,  if  an  Englijh  (hip  retake  the 
veffcl  captured,  ciiher  before  or  after  condemnation,  the 
owner  is  entitled  to  reflitution  on  flated  falvage.  See 
pcfi  6.  Id  all  fuch  cafes,  if  the  lofs  be  paid  by  the  Un- 
derwriter before  the  recovery,  he  Hands  in  the  place  of 
the  Infured,  and  will  be  entitled  to  the  bcneiits  of  the 
retlitution.  Parke  66:  2  Burr.  685. 

Before  the  ^at.  19  Gee.  z.  c.  37,  which  abolifticd 
w.igcr- policies,  the  rc-capturi  had  a  ccnfiderable  effeft 
upon  the  contraf)  of  Infurance,  ar,d  fever.il  cafes  were 
determined  on  that  quefticn.  See  10  Mod.  77:  z  Burr. 
695  :  Com.  360:  I  U'Uj.  191  :  2  Stra.  1250 :  Parte  7J 
—77  ;  but  now  the  contraA  is  not  at  all  altered  be- 
tween the  Underwriter  and  the  Infured  by  fuch  event, 
2  Bt-rr.  695,  1 198. 

By  the  marine  law  of  F.t^fan/,  as  prafUfed  in  the  Court 
,  of  Admiralty,  it  was  formerly  heW,  that  the  property 
)  ivas  not  changed  fo  as  to  bat  the  original  owner  in  fa- 
vour of  a  vendee  or  re-captor,  till  there  had  been  a 
fcntence  of  condcmnauon.  2  B:irr,  694.    .And  now  by 
!  jfa/.  2^  Geo.  2.  c.  34,  already  mentioned,  this  right  w 
the  original  owner,  in  cafu  of  a  re-caplurc,  is  pre- 
'  ferved  to  htm  /or  ever,  upon  payment  of  certain  fal- 
.  v.ige,  ftiom  one-eighth  to  half  the  value,  to  the  rc-cap- 

tois.  See  poji  6. 
j  A  Capture  having  been  illegal,  but  the  charges  and 
dilay  being  great,  the  Ir.furtd  made  a  compromifc  le^d 
Jitfe  for  the  liberation  of  the  fliip  ;  the  Underwriters  were 
htid  to  be  r.nfwerable  for  the  charges  of  that  ccmproi 
niifc.  Btrent  V.  Pucker f  I  Black.  K^-p.^Xi:  Pt:yke6y. 

On  this  h^ad  it  may  alfo  be  proper  to  ftaie  the  fol- 
lowing a^l  of  parliament,  »g.iin!l  rtinfcming  captured 
ihip  ;.  It  i}  remarkable  that  this  ihtute  is  not  noticed 
by  Mr.  Parke  i  as  previous  to  its  paHing,  it  feems,  from 
llic  above  crf<',  that  the  Infurt-rs  would  liavc  been  liable 
to  make  good  fums.  paid  by  the  maftcr  for  ranfom,  par- 
ticul&rly  :j>  Mr.  Purke  ftaic',  that  the  Infurers  arc  liable 
for  the  charges  of  fuch  compromifc  made,  bvva  fije, 
wlictiicr  the  cipurc  was  legal  or  not.  And  in  ihc  cale  of 
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iT^if  V.  f/atft  the  circumflances  of  which  rook  pbce 
heiore  the  palPing  of  the  aft,  the  Court  of  B.  R.  deter- 
fr.mcd>  that  a  promifc  by  a  captain  of  z  Ihip  on  behalf 
of  hii  owners  lo  pay  monthly  wagci  to  a  failor,  in  order 
to  induce  him  to  become  a  hoiUgCtwai  binding  on  the 
owners,  although  they  abandoned  the  Hiip  and  cargo. 
I  Ttrm  Rep,  73,  80. 

ByJIaf.  22  da.  3.  c.  25,  )t  is  made  unlawful  for  any 
Subject  to  ranforo,  cr  to  enter  inio  any  conti  j;l  for  ran- 
foming  any  fr.lp  belonging  to  any  Subjeils,  or  any  goods  on 
board  the  fame,  which  ftall  be  captured  by  the  Subjecls 
of  any  State  at  war  with  his  MajcHy,  or  by  any  pcrfons 
commitiing  hoftiiiiics  apaiuH  liii  Subjcfls.  ^  1. 

All  contracU  which  thiU  be  entered  in:o,  and  all  billi. 
rotes,  and  other  fccurities  uhich  fliall  be  given  by  any 
pcrfon  for  ranfom  of  a^iy  (hip,  pr  of  any  goads  on  board 
the  fame,  HisJl  be  abfolutely  void.  ^  z. 

Jf  any  perfon  Ihall  ranfom  or  enter  into  any  contraA 
for  lani'omin^  any  fuch  (hip,  or  any  goodi  on  board  the 
fame,  fiich  pcrfoii  IbaU  forfeit  50o/.»  which  may  be  fucd 
for  by  .my  one,  §  3 . 

3.  On  quel^icr:  Dde^iicr.  not  much  diRiculty  hai 
arlien :  the  Underwriter,  by  exprefs  words  undertakes 
to  indemnify  againll  all  damages  arifing  from  the  ar- 
reib,  rcftraints,  and  detaiomcnis  of  Kings,  Princes,  or 
People.  Parke  78. 

Under  thefc  terms,  in  a  policy,  Deienht  is  fiid  to  be 
an  arrell  or  embargo  in  time  of  war,  or  peace,  l.-iid  on 
by  the  public  adthoricy  of  a  Stale.  And,  therefore,  in 
cafe  of  an  arreft,  or  embargo  by  a  prince,  though  not 
an  enemy,  the  Infured  is  entitled  to  recover  againll 
the  Under\vriter.  2  Burr*  696.   See  this  Didiionary, 

In  cafe  of  Detention  by  a  foreign  pswer.  which  in 
time  of  war  may  ha%'e  feizcd  a  neutral  lliip,  in  order  to 
be  fcarchcd  for  enemy's  propcrtv,  the  cods  and  charges 
confcquent  thereon  mufl  be  borne  by  the  Underwriter. 
Salsucd  V,  yd-K/ia,  £.  R.  hhl.  25  Geo.  3  ;  Parke  79. 
But  a  detenuon  for  non-payment  of  cuOoms,  or  for  na> 
vi»atirg  ag::inJl  ihe  laws  of  ihofc  countries  where  the 
Jhip  happens  to  be,  fliall  not  fall  upon  the  Underwriter, 
e  ytrn.  176. 

A  detentbn  by  particular  ordinances  which  do  not 
form  a  part  of  the  general  law  of  nations,  is  a  rific 
tviihin  n  policy  of  Infurance.  Per  Mu'ler,  J.  ParJte  ^6^. 
It  is  an  undecided  q(i:tlion«  whether  a  detention  by 
the  governing  power  of  the  country  to  wliich  the  Ship 
belongs,  is  a  peril  within  the  policy  ;  though  il  feems  that 
h  ii.  See  z  Lti.  Rajm.  840 :  2  SaiL  444:  Parie  80. 
But  if  an  aimed  force  board  a  fhip,  and  take  part  of  the 
cargo,  tlie  Underwriters  arc  not  liable,  on  a  count  bat- 
ing the  lofs  to  be  b^  /eopJe  to  the  pljintiflfi  unknown ; 
for  fio/!e  in  the  policy  means  the  governing  power  of 
ihe  counuy.  4  Ttr/a  Rep.  783. 

In  all  cafes  of  loflcs  by  detention  before  the  Infurcd 
can  recover,  he  mufl  abandon  10  the  Underwriter  what- 
ever claims  he  may  have  to  the  property  Infurcd.  Parkt 
82.  Sec  7. 

4.  The  derivation  of  the  word  Borratry  is  very  doubt- 
ful; ii  comes  naoft  probably  from  the  Italian  jP^jrw/z-or;, 
to  du;at.  C^'.vp.  154.  It  may  be  thus  defined:  any  aft 
of  the  mailer  or  mariners,  of  a  criminal  nature,  or  which 
it  grofily  negligent,  tending  to  their  own  benefit,  to  the 
picjudicc  of  the  ^w/tcrt  ef  tht  Jhipt  and  wiitbout  their 
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confent  or  privity.  Se«  1  Strti.  581 :  S  ^'m.  1173; 
Ceiup.  I43  :  I  Term  Rrp.  3*3. 

ll  is  Barratry  in  the  marter  to  fmuggle  on  his  owft 
account.  Csoo/.  I43:  1  Tern  Rep.  25?:  3  7Vr/7  ^rp- 
277.  And  in  Roterfjcc  v.  £a/-,  (1  Term  Rep.  127,) 
BulUr  J.  feemed  10  think  the  breach  of  an  embargo  was 
an  art  of  Barratry  in  the  matter.  But  if  the  adl  of  the 
captain  h:  done  for  the  benefit  of  his  owners,  and  not 
with  a  view  to  his  own  intercll,  it  is  not  Barratry.  Some 
qucflion  has  been  made  in  certain  cales.  Who  Hull  be 
confidcred  as  owner?  and  it  has  been  detjrmine.J,  that 
if  the  owner  of  tlie  Oiip  treighi  it  out  for  a  fpccifick 
voyage,  the  freighter  1>  to  be  confidcred  as  owner /r» 
hae  <vieei  and  if  the  mart  'r  commit  a  criminal  adt,  with- 
out privity,  though  with  the  knowledge  of  the  ori- 
ginal o^ner,  it  is  Barratry.  tW/.  143,  154. 

An  afl  of  the  captain,  ifZ/A  the  iiK-zvUel^e  »f  the  envxert 
cfthe  pip,  though  without  the  privity  of  trie  owner  of 
the  goods,  who  happened  to  be  the  perfon  infurcd,  is  not 
Barratry,  a*,  that  crime  can  only  be  committed  etgatnjf 
the  irj-ner  ef  the  /h:p,  and  without  his  confent.  i  Terat 
Rep.  323.  And  if  the  mailer  of  the  Ibip  be  alfo  the 
owner,  he  cannot  be  guilty  of  Barratry.  Pcke  94. 

In  =n  aflion  by  the  AiTared  of  goods,  againft  the  Un- 
derwriters for  a  lofi  by  the  Barratry  of  the  mafter,  proof 
that  the  peribn  dcfcribcd  in  the  policy  as  mailer,  and 
who  was  treated  ^tith,  and  afted  as  fuch,  carried  the  (hip 
out  of  her  courfe,  for  fpy|Ju!cnt  purpofcs  of  his  own. 
is  pr:md  facie  fjfficicnttb  entitle  the  plaintiff  to  recover, 
without  fitewing  negatively  that  he  was  not  the  owner,  or 
affirmatively,  that  any  other  perfun  was.  4  Term  Rip.  33. 

It  is  not  neceflary,  in  order  to  make  the  Underwriters 
liable,  that  the  lofi  ihould  happen  in  the  very  aSl  ef  Bar~ 
ratry;  for,  ia  cafe  of  a  deceitful  deviation,  the  moment 
the  fliip  is  carried  from  its  proper  trick  with  an  evil  in- 
tent. Barratry  is  committed ;  bi:t  the  Iof>,  in  confeqccnce 
of  the  afl  of  Barratry,  murt  happen  ^/uring  the  *Lcyj^e 
fureti,  and  within  the  time  limited  for  the  expiration  of 
the  policy,  i  7Vrw  Rrp.  252  :  ^Term  Rep.  33  :  Co^Ap, 
143  :  Parke  84—90. 

The  Underwriters,  by  exprcfs  words,  underuke  gene- 
rally for  the  Barratry  of  the  mafier  and  mariners,  even 
though  the  mailer  is  appointed  by  the  Infured  himfelf ; 
acircumlbnce  peculiar  to  the  Infurance  Law  of  England, 
Parke  8;. 

If  a  (hip  take  a  prize,  and,  indead  of  proceeding  on 
her  voyage,  the  captain  is  forced  by  the  mariners  to 
return  to  port  with  the  prize,  againd  the  order»  of  his 
owners,  the  captain  ii  juftificd  by  necefTity,  and  it  is  not 
Barratry,  becaufe  not  dose  to  defraud  the  owners. 
2  Stra.  1264. 

Barratry  in  the  mafler  is  fevere!y  puniihed  by  the 
laws  of  foreign  nations ;  and  fcvcral  lUtatci  have  been 
pa(red  to  prcveni  thefe  crimes  in  our  own  country.  The 
Jiat.  1  Ann.  ft,  2.  e,  9,  infiiflcd  the  penalty  of  felony^ 
without  benefit  of  clergy,  on  any  captain,  mailer,  ma- 
riner, or  officer  belonging  to  any  (hip,  who  (hould  wil- 
fully barn  or  dL-llroy  her,  to  the  prejudice  of  the  owner 
or  any  merchant  lading  goods  thereon.  This  was  ex- 
tendcid  by  JJar.  4  Gee.  i.  e.  la,  to  owners  ar.d  others 
guilty  cf  ihofe  ads,  to  the  prejudice  of  Un^erwr/ftrjt  as 
well  .is  merchants:  and  the  f.it.  11  Gro.  1.  e.  29,  Aitl 
further  enlarges  it  to  all  fuch  perfons  guilty  '.vZ/c-  tnten/  to 
prejudice  UndcrwrUcrs,  merchants,  or  owners.  The 
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Jha.  29  C(Q.  3.  r.  46,  enforces  the  above  a£ts  in  ^m- 
UnJ*  l^roWftons  arc  made,  ihai,  if  the  offence  be  cum- 
fnitted  within  the  body  of  a  county,  the  oftender  fliall 
be  tried  in  a  court  of  common  law  ;  if  upon  the  high 
fca&,  he  (hall  be  tried  according  to  the  directions  of  Jlat. 
aS  Hen.  8.  r.  15. 

To  tliis  head  may  alfo  be  referred  the  provifion  in 
Jia!.  33  GVo.  5.  c.  00.  ^  8,  which  fubjcits  the  captain  of 
any  merchant -Ihip  under  convoy,  who  lhall  wilfully  dif- 
obcy  the  fignals  or  inilruiflions  uf  itic  commander  of  the 
convoy,  or  defining  the  convoy  without  nuticc  or  leave, 
to  prof^culion  in  th;  Admiralty  coon,  there  to  be  f=n- 
tenccd  to  a  fine  not  exceeding  500/.  and  imprifonmcni 
for  not  more  than  one  year.  6ee  antt  1.  3. 

5.  The  word  Average  ti  applied  in  various  fenfcs  in 
policies  of  Ihfurance,  which  in  this,  above  all  other  par- 
ticulars, arc  inditlinil  and  confafed.  It  is  ufed  as  well  for 
a  contribution  to  a  general  lofs  as  for  a  particular  partial 
iofs.  On  the  prefenc  occation  we  ihall  confider  the  term 
of  general  or  gro/s  average,  in  the  former  fcnfe,  and 
average  {s/j  in  the  latter.  Parh  99  :  3  Burr.  1553. 

SmaU  cr  Petty  Averj^e  confilh  of  fuch  charj;ci  as  the 
mailer  is  obliged  to  pay,  by  cuftom,  for  the  benefit  of 
the  {hip  ard  cargo  ;  foch  as  pilotage,  beaconage,  (Jc 
The  term  ii  alfo  ufed  for  a  fmall  duty  paid  by  mci- 
chants,  who  fend  goods  in  the  fhips  of  o:hcr  men,  to 
the  mailer,  over  and  above  the  freight,  for  his  care  and 
attention  ;  none  ol  thcfe  charges  ever  falls  upon  the  Un- 
derwriter. Purle  ICO.  Sceiliis  Diii^ionary,  i\\\e  Jverage. 

When  goods  arc  thrown  overboatdin  a  l^orm  to  lighten 
the  (hip,  for  the  general  I'afcty  of  the  fliip  and  cargo, 
the  owners  of  thcihipanJ  of  goods  I'avcd  are  to  contribute 
for  the  relief  of  thofc  wliolc  goods  are  cjei^cd  ;  this  is 
called  contribution,  or  general  average;  and  was  firft 
pfed  by  the  Rhodians,  atid  introduced  into  En^lanJ  by 
lysl/ian  the  Conqueror  ;  againfl  all  lotTes  arifmg  from 
hence,  ih;  Underwriter  by  his  contra^  cxprcisly  un- 
dertakes to  indemnify  the  Infured.  Parh  99,  i2i>  9  : 
3  Burr.  15 ;5.  i*"^. 

Three  thingj,  it  has  been  faid,  mofl  concur  to  make 
the  k£1  of  throwing  goods  overboard  legal,  ift.  That 
what  is  fo  condemned  to  dc(lruc\ion,  be  in  confcqucnce 
of  a  deliberate  and  voluntary  confultation  between  the 
maftcr  and  men.  ad.  That  the  ihip  be  in  dillrefs,  and 
that  facriAcing  a  part  be  ncceflary  for  the  prcfcrv- 
ation  of  the  rclX.  3d,  That  the  laving  of  the  ll.ip  and 
cargo  be  owing  to  the  means  ufed  with  that  view.  But 
the  fccond  fcems  to  be  the  only  material  one :  if,  there- 
fore, this  jeiiifon  (the  throwing  over  of  the  goodi)  do 
not  fave  the  Ihip,  but  (he  pcrilhin  the  (iorm,  there  ftiall 
be  no  contribution  of  fuch  goods  as  may  happen  to  be 
faved ;  but  if  the  fliip,  being  once  prefcrved  by  fuch 
incanj,  be  afterward;  loft,  the  property  (if  any)  faved 
from  the  fccond  accident,  lhall  contribute  to  the  lofs 
occaGoncd  by  the  former  jcttifon.  Baric  iz^.  And  fee 
I  a  Co.  63. 

The  variojs  accidents  and  charges,  which  will  entitle 
the  fu.l'cring  p.irty  to  call  for  a  contribution,  cannot  eafily 
be  enumcr  ued,  but  it  may  be  laid  down  as  a  general 
principle,  that  all  lofTcs  fullaincd  and  cxpcnccs  incurred 
voluntarily  and  deliberately,  wiih  a  view  to  pievcoi  tne 
total  lofs  of  the  &ip  and  cargo,  ought  to  be  equally 
borne  by  the  (hip  and  her  remaining  lading.  Sa  Parke 
li4, 6.  Ux,  Merc, ;  zTerm  Rtf.  407. 
S 


If  goods  be  put  on  board  a  lighter  to  enable  the 
fhip  to  fiil  into  harbour,  and  the  lighter  periDi,  ihe 
owners  of  the  fliip  and  remaining  cnrgo  are  to  contri- 
bute ;  but  if  tlte  lliip  be  loll,  and  the  lighter  faved,  the 
o^vners  of  the  goods  preferred  arc  not  to  contribute,  the 
lightening  of  the  Ihip  being  an  aft  of  dclibrraijon  for 
the  gcncrJ  benefit,  but  the  faving  the  lighter  being  ac- 
cidental, and  no  way  proceeding  from  a  regard  for  the 
whole.    Parke  124. 

Diamonds  and  jewels,  when  a  part  of  the  cargo, 
mull  contribute  according  to  their  Vidue ;  but  Oiip  pro- 
vifioHf,  the  pcrfons  of  the  pafiengcrr,  wearing  apparel^ 
and  fuch  jewels  as  merely  belong  tu  the  pcrfoti,  Ij  itiom* 
ry,  or  rtjpondmtia  bonds,  and  the  wages  of  the  lailors* 
niall  not  any  of  them  contribute.  Parki  7.  9,  422 : 
See  alfo  this  Diiflionary,  title  Carrier. 

In  order  to  fix  a  right  fum  on  which  the  average  or 
contribution  may  be  computed,  and  which  in  general 
is  not  made  till  the  fhip**  arrival  at  her  port  of  difcbarge, 
it  is  to  be  confiacred,  what  the  whole  fhip,  freight,  and 
cargo  would  have  produced  net,  if  no  jcttifon  had  been 
made  ;  and  then  tHe  fliip,  freight,  and  cargo  arc  lo  bear 
an  equal  and  proporiionaWe  pan  of  the  lofs.  According 
to  the  cuftom  of  meichanis  in  England,  the  goods  thrown 
overboard  are  to  be  ellimatcd  at  the  price  for  which  the 
goods  faved  were  fold,  freight  and  all  otltej*  charges  be- 
ing firll  dcdudlcd.    Parke  127,  8. 

The  general  rules  as  to  a  partial  /c/J,  and  its  confc- 
quences,  were  fettled  in  the  cafe  of  Z^-utj  v.  Rucker. 
2  Burr.  1 167,  ic  j'ti<i.  from  wlience  much  of  the  fubfe- 
quent  information  is  drawn  ;  but  the  whole  of  the  law 
un  this  part  of  the  fubjcfi  is  more  intricate  and  per- 
plexed than  on  any  other  quellion  of  Infurance. 

P.trtial  Lift  then,  when  applied  to  the  (hip,  means  a. 
damage,  which  (he  may  have  CuHained  in  the  courfe  of 
her  voyage,  from  fomc  of  the  perils-  mentioned  in  the 
policy  ;  when  to  the  cargo,  it  means  the  damage  whicik^ 
the  goods  have  fuffcrcd  from  llorm,  t^r.  though  the 
whole  or  greater  pan  thereof  may  anive  in  port.  By 
cxprefs  ftipulation  in  the  terms  of  the  Lcndcn  policies- 
thefe  loflcs  do  not  fall  upon  the  Underwriters,  unlcfs- 
thcy  amount  to  3/.  [tr  ee/i/.i  but  if  a  lofs,  arifing-from  a 
genera/  averaj^e,  (i.  e.  a  corlribution  to  a  general  lofs,). 
Ihould  be  utider  3  /.  per  ern:.  there  the  Underwriter  is 
liable.  And  in  all  cafes  of  a  partial  lols,  the  value  ia 
the  policy  can  be  no  guide  to  afcertain  the  damage;, 
but  it  becomes  the  fubjcd  of  proof  as  in  cafe  of  an  opciv 
policy.  Parh  101 — 3. 

Wiien  goods  are  partially  damaged,  the  Underwriter 
muft  pay  the  owner  fuch  proportion  of  the  /nW  eejf  or 
value,  in  the  policy,  (or  if  no  value  is  flated  in  the  policy,, 
then  of  the  invoice  price,  with  all  charges  and  pre- 
mium of  Infurance,)  as  corrcfponds  to  the  proportion  of 
diminution  in  vaiuc  occafioncd  by  the  damage.  Where 
an  entire  thing,  as  one  hogfltead  of  fugar,  happens  to  bi; 
fpoilcd,if  you  can  fix  whether  it  be  a  third  or  fourih 
worfe,  then  thed:im:ige  is  afcertained but  this  can  only 
be  done  ;it  the  port  of  delivery,  where  the  whole  damage 
is  known,  and  the  voyage  is  completed  v  and,  whether  the 
price  of  the  commodity  be  high  or  low,  it  equally  afccr- 
tains  the  proportion  of  damage  ;  though  no  regard  is  to 
be  piid  to  the  rife  or  fall  of  the  market,  as  to  the  funi 
to  be  paid  by  iht  Infurer,  which  is,  in  cither  cafe,  to  Uc 
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rcgobtcj  oniy  by  ihc  pi  uoe  coll  or  invoice  price.  Parke 
103.  t^f.:  Z  Burr.  I  167. 

There  rules  can  only  apply  to  cifcs  where  there  »  a 
fpeVific  defcription  of  goods*  but  where  ihc  pro,"*eity  1* 
of  various  kiod^,  an  accouni  muil  be  takrn  ot  the  value 
of  the  whole,  and  a  proportion  of  chat  as  the  imouui  of 
the  goods  loii.  Parks  ill. 

^omc  goods  are  of  a  perifhaUe  oatare  ;  and,  againfl 
the  lofles  arifing  from  the  principle  of  corruption  inhc- 
r.-nt  in  fucb,  the  Underwriters  of  iWcs  have  excnipivd 
themfclves,  by  dc  Jarin<r  In  a  mrnurandum  coniiiaed  in 
all  their  pultcici.  that  they  will  not  be  anlWcrabk*  for  any 
pjriial  lofs  happening  to  corn,  fiih,  f  i't,  fruir,  flaur,  or 
Iced,  tinlcl's  it  arifc  by  way  uf  gcuctal  average,  or  in 
confequcnc;  of  the  fliip  being  ttranded  ;  agamit  a  lufi 
by  which  latter  event,  however,  in  cafci  of  thcfc  pe- 
hlhablc  commodities,  the  two  Infurance  Companies  al- 
ready mentioned  do  not  undcrtiike  to  be  anfwcrabtc. 

Sec  Burr.  1553. 

On  this  cuufc  it  has  in  fcvera!  cafes  been  uniformly 
liold,  that  no  Iof>  lhall  be  deemed  total  fo  as  10  charge 
ihe  Infurers  in  cife  of  fuch  perishable  commodities,  as 
long  as  the  commodity  fpeciAcally  rcmaina^,  though  per- 
haps wholly  unfit  for  ufc,  3  Burr.  1550.  The  cafe  in 
■z  Sir.i.  1065,  to  the  contrary,  has  been  fmce  over  ruled 
by  that  of  v.  Si.'rruy,  Parh  116;  in  which  it 

was  affo  held,  that  the  term  Com  included  peas  and 
beans,  and  other  particular).  See  i*.irif  112 — 117. 

Where,  after  fcirare  by  in  armed  mob,  the  veltel  was 
ftranded,  and  part  of  the  cargo  (confilling  of  corn) 
taken  by  the  mob  at  their  own  price,  the  lofs  cannot  be 
recovered  as  for  a  general  average  :  but  (or  fuch  part  as, 
inconfequenceof  the  llranding.  was  damaged  and  thrown 
overboard,  the  Infured  may  recover,  on  a  count,  ftating 
the  lofs  to  be  by  (Iranding.  4  Term  Rffi.  785. 

When  the  quantity  of  damage,  fuftainsd  m  the  courfe 
of  the  voyage,  is  known,  and  the  amount,  which  each 
Infurcr  is  to  p^y,  is  fettled,  it  is  ufual  for  the  Under* 
writer  to  indorfe  on  the  policy,  "  Adjullcd  this  lofs  at 
lb  much  /fr  eent."  This  is  called  an  adjullmenl ;  after 
which,  if  the  Underwriter  refufe  to  pa^,  the  owner  has 
no  occafion  to  go  into  the  proof  of  his  lofs,  or  any  of 
the  circumllances,  the  adjullment  being  confidered  as  a 
note  of  hand.  Parit  117,  8.  So  after  judgment  by 
default  upon  a  valued  policy,  the  plaintiff's  title  to  re- 
cover  is  confrfTed,  and  the  amount  of  the  damage  is 
Axed  by  the  policy.  Dengl.  315:  Th/fLj^nv.  FUretxr. 
And  if  a  loft  be  total  at  the  time  of  the  adjullmenc,  and 
the  Infurer  pay  for  a  toul  lofs,  the  Infured  is  not  ob- 
liged to  refund,  if  ic  fhou:d  afterwards  turn  out  to  be 
partial,  but  the  Infurer  will  tiand  in  the  place  of  the 
infured.  4^Krr.  1966. 

6.  Sahagf  is  an  allowance  made  for  faving  a  ftiip  or 
^ood^,  or  both,  from  the  danger  of  the  Teas,  fire,  pirates, 
«r  enemies ;  in  which  fenfe  it  is  here  ufed,  though  it  is 
Jifo  fomctimts  incorreflly  applied  to  fignify  the  thing  it- 
iflf  which  is  favcd.  Pt.rie  iic.  And  the  Savci  has 
fuch  a  property  10  the  good.',  laved  by  hii  own  exertions 
and  danger,  that,  in  an  aftion  of  trover,  it  has  been  held 
the  defendants  might  retain  the  goods  till  p.-iyment  of  the 
falvagc.  I  La.  Raym.  393  :  2  Salk,  654. 

When  a  (hip  has  been  wrecked,  the  law  of  En?Jan,{, 
Vy  variou!  Ilatutes,  declares,  that  rea/tnatU  falvage  only 
fliall  be  a!Io-.ved  to  thofe  who  favc  the  (hip  or  any  of  the 
goods  \  and  what  lhall  be  a  rcafoiublc  allowance  nuH 


be  afcertainod  by  three  Jaftices  of  the  Peace,  See/jr*. 
1 2  Jmt.  ft.  2.e.  18  :  (made  perpetual  by  ftaf.  4  Gfo.  1 . 
e.  Ml)  ftttt.  26.  Crt.  2.  t.  \j:  .-ind  this  DiAionary» 
title  If^rdti, 

.  The  right  of  Owcerson  Re-captare  has  been  already 
noticed,  (a/r.v  z.)  The  falvage  in  this  cafe  is  reflated 
by  ftatj.  13  Cfo.  z.  r.  4.  4  18  :  29  C».  2.  34-  Mi-^ 
which  enaci,  that  if  any  pri-io,  ukcn  from  the  cremy, 
ihal!  appear  to  have  belonged  to  any  cf  hij  Majct*y*« 
fubjccli,  it  thall  be  rcilorcd  to  the  former  owner,  upon 
Ills  pay'mg,  in  lieu  cf  iilvage,  one-eighth  of  ihc  valce, 
if  retaken  at  any  linic  by  one  of  his  Majetiy's  (hipf.  If 
retaken  by  a  privi-.ccr,  before  it  has  Ihren  twenty-four 
hours  in  the  poiTcirion  of  the  enemy,  the  falvage  paid  its 
be  one-eighth  of  the  value ;  if  abo  c  twenty  four  and  un- 
der forty-eight  hours  ooe-fifth;  if  above  fotty-eighc 
and  undtr  ninety-Ax  hours  one-third  part  thereof ;  and  if 
above  ninety-fix  hour-^,  a  moiety  or  onc-lu!f  part  there, 
of ;  or,  if  the  Ihip  fo  retaken  have  been  fitted  out  by 
the  enemy  ai  a  ihip  of  war,  the  Ulvagc  is  in  all  cafe* 
fettled  at  a  moiety. 

Wearing- apparel  of  the  Mailer  and  f^amen  is  alwayn 
excepted  uom  the  alloaance  of  falvage.  The  valuailun 
of  a  Ihip  and  cargo,  in  order  tu  aC;er[ain  the  rate  of  fal- 
vage, may  be  determined  by  the  policies  of  Inforauctf 
made  on  them  rcfpe^livi-ly  ;  if  tiictc  be  no  rcafon  to 
fufpcA  they  arc  undervalued.  If  there  be  no  policy,  tho 
real  value  muH  be  proved  by  invoices,  C^^ .  ParAt  140 : 
Ltx.  Mfri-. 

UnderH-riters,  by  their  poUcy,  cxprcfsly  undertake  to 
bear  all  expenccs  of  falvage.  It  is  therefore  not  nect-f- 
fary  to  (late  them  in  a  decUration  as  a  fpecial  breach  of 
the  policy.  IJani'w.  304.  See  an:t  I.  4,  But  if  the 
Infurer  pay  to  the  Infured  fjch  expcnces,  and  from  par- 
ticular circumflances  tlie  lofi  be  repaired  by  unexpected 
means,  the  Ini'iirer  Oull  Hand  in  the  place  of  the  Infured, 
and  receive  the  fum  thus  paid  to  atone  for  the  lofs. 
I  Ftz.  98. 

Where  tlie  Salvage  is  h'l^h,  and  the  other  exfences 
are  great,  and  the  objeft  of  the  voyage  is  defeated,  the 
Infured  is  allowed  to  hSuiiJlh  to  the  Inl'urcr,  and  call 
upon  him  to  contribute  for  a  total  lofi :  which  brings  us 
to  the  fubjcft  of, 

7. Before  a  perfon  infured  can  demand 
from  the  Underwriter  a  recompencc  for  a  lotal  lofs,  he 
he  mud  aiuM^aJt  to  him  whatever  claims  he  may  have  to 
the  property  infured  ;  and  when  the  Undtnvriter  has  dtf- 
charged  hi>  Infurance,  and  the  abandonment  is  made, 
he  Aands  in  the  place  of  the  Infured,  and  is  entitled  to  all 
the  advantages  rcfutting  from  that  fr.uation,  in  cafe  the 
(hip  or  property,  is^c-  is  not  loiaJIy  loil,  or  is  afterwards 
rcliorcd  by  rc-capture,  i^*-.  See  Perie,  e.  ff  :  tPez.tfi. 

Abandoitmcnt  is  as  ancient  as  the  Contrafl  of  In- 
furance iifelf:  the  time,  within  which  it  muA  be  made, 
H-as  not  however  fixed  in  Etigiand  till  lately.  It  is  now 
held,  that  ai  foon  as  the  Infured  rrccive  accounts  of  fuch 
a  lofs  as  entitles  them  to  abandon,  they  murt,  in  the  firft 
iolUnce,  mike  their  clcilioo  whether  they  will  abandon 
or  not ;  and  if  they  .ibandon,  they  mull  give  the  Under- 
writers notice  in  a  rcafonable  time,  otherwife  they  waive 
their  right  to  abandon,  and  can  never  after  recover  for 
a  total  lofs.  I  Ttrn  Rep.  608.  But  if  :he  Infured, 
hearing  Mat  the  Hup  is  difabled  and  has  put  into  pore  to 
repair,  exprefs  his  defire  to  the  Uitderwriiers  loabaiidon, 
and  be  difTuaded  from  it  by  the.-n,  and  they  order  the 
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repairs  to  be  made,  tlicy  are  lUblc  lo  the  Owner  for  aB 
the  fubfequent  damage  occafioncd  by  that  rerufal, 
though  it  fhouM  amount  to  the  whole  fum  infured. 
a  Term  Ftp.  407. 

When  an  abandonment  is  made,  U  mud  be  total  and 
not  partial.  And  though  the  Infurcd  may  in  all  cafes 
choofc  rot  to  abandon,  yet  he  cannot  at  his  plcafure  ab- 
andon, and  thereby  turn  a  partial  into  a  total  lofs. 
3  Burr^  697. 

Wc  have  already  fren  {ante  11.  i.)  that  the  Infured 
may  abandon  to  the  Underwriter,  and  call  upon  him  for 
a  total  Iofs»  if  the  damage  exceed  half  the  value  ;  if  the 
voyage  be  abfoluicly  loft  or  not  worth  purfuing  ;  if  fur- 
ther txpcnfc  be  neccffary,  and  the  Infurer  will  not  en- 
gage, at  all  events,  to  bear  that  expencc,  though  it 
mould  exceed  the  value,  or  fail  of  fucccls.  But  he  can- 
rot  abandon  unlcfs  at  fome  period  or  other  of  the  voy- 
age there  has  been  a  total  lofs.  i  Ttrm  Rtp.  187: 
'^arhf  c.g,  p,  166,  Alfo,  if  neither  the  thing  infured, 
nor  the  voyage  be  lod,  and  the  damage  docs  not  amount 
to  a  moiety  of  the  value,  he  fnall  not  be  allowed  to  ab- 
andon. Sec  2  Burr,  121 1  :  3  j1:k,  ip^  :  and  Go/j  v. 
iVithtrst  2  Jiurr.OlS^  :  Which  latter  was  the  fit il  cafe 
in  which  the  doflrine  of  Abandonment  was  gone  into  at 
large,  and  the  above  piinciptes  fully  fettled ;  which  have 
ever  fircc  been  ftriillyadhiTcd  to,  and  were  particularly 
recognized  in  Milkj  v .  Fletcher ^  Dou^L  (2190231 . — A nd , 
in  Hamilton  v.  MmJes,  it  was  lolcmnly  determined  that 
the  right  to  abandon  niufl  depend  on  the  nature  of  the 
cafe  at  the  time  of  the  a^Ton  brought,  or  at  the  time  of 
the  offer  to  abandon  ;  in  that  cafe,  therefore,  where  there 
was  a  capture  and  re-capture,  and  it  was  flatcd,  that  at 
the  time  of  the  ofler  to  abandon,  the  peril  was  over,  as 
the  fliip  was  fafe  in  port,  and  had  fuffered  no  damage; 
the  CouTt  held  that  the  Infured  had  no  right  to  abandon. 

2  Burr,  1198  :  i  Black,  Rep.  276:  See  alfo,  Parke,  c.  9. 

in.  I.  PoticiES  are  annulled  by  the  lead  (hadow 
of  Friiy*^,  or  undue  concealment  of  fafls ;  both  parties 
are  therefore  equally  bound  to  difclofc  circumltances 
within  their  knowledge.  Add  if  the  Underwriter,  at  the 
time  be  underwrote,  knew  that  the  thip  was  fafe  arrived, 
the  contract  will  be  equally  *oid,  as  if  the  Infured 
had  concealed  any  accident  that  had  befallen  the 
fliip.  ParAe»  r.  10:   2  Comm.  460:  1  Blad.  Rep.  $94. : 

3  Burr.  1909. 

Cafes  of  fraud  upon  this  fubje£l  are  liable  to  a  three- 
fold divifion :  \R,  The  tillegat: a /alyi ;  2d,  The  ya//r{^ff 
'veri ;  3d,  Afj/reprt/in.'atten.  Tnc  latter  is  made  a  fepa- 
rate  head  ;  as  though,  if  wilful,  it  is  a  direct  fraud,  yet 
if  it  happen  by  miftake,  if  in  a  material  point,  ic  will 
equally  vitiate  the  policy.  Farki,  c,  10.  See  Dougl. 
(247.)  260. 

As  to  the  firft  point,  fcveral  cafes  have  determined 
that  the  policy  (hall  be  void,  where  goods,  i!^e,  are  in- 
fured as  the  property  of  an  ally,  or  as  neutral  property, 
when  in  fa^  they  are  the  goods  of  an  enemy  :  and  fuch 
falfe  aiTertions  in  a  Policy  will  vitiate  the  contrafl, 
though  the  lofs  happen  in  a  mode  not  affected  by  that 
falflty.  Parie,  c.  10 :  Skia.  327:  3  Burr.  1419  :  I  BUei, 
Rep.  427. 

The  fccond  fpecics  of  fraud,  concealment  of  circum- 
dances,  vitiates  all  contracts  of  Inlurancc.  The  fuili 
upon  which  the  riHc  is  to  be  computed  lie,  fur  ;hc  moil 


part,  within  the  knowledge  of  the  Infured  only.  The 
Under^titcr  relics  upon  him  for  all  ncccffary  mforma- 
tion  ;  and  mud  iruft  to  him  that  he  will  conccJ  nothing, 
fo  as  to  make  him  form  a  wrong  cllimaie ;  on  this 
ground,  where  one  having  an  account  that  a  d)ip,  dc- 
icribcd  like  his,  was  t-ikcn,  infured  his  own  (hip,  without 
giving  any  notice  to  the  Infurers  of  what  he  had  heard, 
the  Policy  was  decreed  in  equity  to  be  delivered  up. 
2  P.  H^Titt.  170 :  See  t  Black.  Rep.  463,  594  :  2  Stra, 
1 183  :  Parke,  e.  ID.  But  there  arc  many  matters  as  to 
which  the  Infured  maybe  innocently  fiicnt ;  id.  As  to 
what  the  Infurer  knows;  however  he  came  by  that 
knowledge ;  jd.  As  to  what  he  ought  to  1.  .ow  ;  3d,  As 
to  what  lefTcna  the  rifk.  And  it  may  here  he  remarked, 
that  an  Underwriter  is  bound  to  know  political  pcri'i, 
as  to  the  dale  of  war  or  peace :  He  alio  ought  to  be 
acquainted  with  the  nature  and  danger  of  every  voyage^ 
which  may  be  called  natural  perils  ;  if  he  infurc  a  pri- 
vateer, it  is  underdood  that  lie  is  not  to  be  jiTormed  uf 
its  dedination  ;  and,  as  men  reafon  differently  from  dif- 
ferent faft«,  he  needs  not  be  told  another's  conclufion 
from  kno%vn  fafts.  In  lliort,  the  qucdion,  in  cafes  of 
concealment,  mud  always  be,  "  Whether  there  was, 
under  all  the  circumdances,  at  the  time  the  Policy  was 
underwritten,  a  fair  datement  or  concealment;  fraudu- 
lent, if  dcdgncd,  or,  if  not  defigned,  varying  Materially 
the  objed  of  the  Policy,  and  changing  the  riik  under- 
dood to  be  run.'*— The  a-jove  rules,  and  the  whole 
doctrine  of  concealment  were  laid  down  in  Carta-  v. 
Betbm,  which  was  an  Infurancc  by  the  Governor  of 
Ftrt  Malberough  in  Bencooleit,  againll  the  event  of  the 
lort  being  taken  by  any  European  Power  in  the  courfe 
of  a  year.  3  Burr.  1905  :  1  Blaek.  593  :  And  the  rules 
there  advanced  and  illudrated  have  been  confirmed  in 
fubfequent  cafes.  Planebe  v.  Fletcher^  Deugl.  (238.) 
251  ;  and  fee  Parke,  c.  \0. 

A  Reprefintation  is  a  date  of  tlic  cafe,  not  forming  a 
part  of  the  written  indrumcnt  or  Policy,  as  a  Warranty 
do:s.  Therefore  if  there  be  a  mifreprefentation  it  will 
avoid  the  Policy,  as  a  fraud,  but  not  as  a  part  of  the 
agreement,  as  in  the  cafe  of  Warranty.  And  if  a  Rc- 
prcfentation  be  falfe  in  any  material  pnint,  even  through 
midake,  it  will  avoid  the  Po'tcy,  becaufe  the  Underv/ritet- 
has  computed  the  rifk  upon  circumdances  which  did  not 
exid.  Parke,  c.  10.    In  the  cafe  of  v.  li  af/an. 

Lord  Mansfirld  dated,  that  "  there  cannot  be  a  clearer 
didin^ion  than  that  which  exills  between  a  W.arr.inty, 
which  makes  part  of  the  written  Policy,  and  a  Collateral 
Kcprcfentation  which,  if  falfe  in  a  point  of  materiality, 
makes  the  Policy  void;  but  if  not  material  it  can  hardly 
ever  be  fraudulent."  Co-wp.  785.  And  in  Maca'c^-al 
Frazer,  the  fame  learned  Judge  laid  down,  that  a 
Reprcfentation  mud  be  fair  and  true.  It  diould  be  true 
as  to  all  the  Infured  knows ;  and  if  he  reprcfents  fafls  to 
the  Underwriter,  without  knoivinj;  the  truth,  he  takes 
the  riflt  upon  himfclf :"  But  the  diftcrence  between  the 
fa£l,  as  it  turns  out,  and  as  reprefcntcd,  mud  be  mate^ 
rial.  Deugl.  (247.)  260:  See  a\{o  Bize  V.  Fletcher,  QT 
La-vahre  v.  Wiljan,  Deugl.  (271.)  284.  and  ante  h  3. 

The  Policy  is  void  if  the  Broker  coiKcal  ariy  material 
circumdances,  though  the  only  ground  for  not  mention- 
ing them  fhould  be  that  the  fads  concealed  appeared 
immaterial  to  him.  Shirley  v.  H'ilkir/pn,  Dcr.^l.  (793.) 
306.  r.     But  the  thing  concealed  mud  be  lomc  /a^-1, 

mt 
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#rpr«  mire  fptadaihn  #r  tx^tSlatisn  of  ihc  Infared .  Barhtr  v. 
Tltubtft  OiAgl.  (292.)  305. 

In  all  thcfc  cafes  of  frAud,  wherever  there  ha)  been  a 
4n  allegation  of  falftiiood,  a  concealment  of  circom- 
{lanc«5,  or  a  mifreprefcniaiion,  u  u  immaterial  whether 
it  be  the  aft  of  the  pcrfon  himfclf  who  is  iniercned,  or 
of  bit  agen:  \  for  in  eiUicr  cafe  ilie  contraft  is  founded  in 
deception,  and  the  policy  is  confcquently  vuid.  And 
this  rule  preva;!*,  even  tliough  ihc  art  cannot  be  at  all 
traced  10  the  owner  of  the  properly  infured.  Sfnvarf  v. 
Vnnhft  in  DcK.  Pret.  1785:  Fiizhnltrt  v.  Mailrr, 
1  Term  Refi.  is  :  Perlc,  c.  10. 

A  Policy  will  not  however  be  fct  afidc  on  the  cround 
of  fraud,  unlcfi  it  he  fJ/y  and  j'tuhfuacrily  proved;  and 
the  burden  of  proof  lict  on  the  pcrfon  withing  to  take 
advantage  of  iht>  frjud.  At  the  fame  time,  politive  and 
diftfffl  proof  of  fiaud  is  not  to  be  cxpcrted,  and  from  the 
nature  of  the  thing  circuoiHantial  evidence  i)  all  that 
can  be  given.  Parkt  :  14.  Ai  to  the  return  of  premium 
in  cafes  of  fraud,  fee  ftfi  8. 

^.  It  being  nece^ary.  except  in  fomc  fpecial  cafes,  to 
infert  the  name  of  the  ihip,  on  which  the  rir<  is  to  be 
run,  in  the  Policy  ;  it  follows  as  an  implied  condition, 
that  the  KJ'urcd  ihall  miiher  fublUtute  another  fliip  for 
that  mentioned  in  the  Policy  before  the  voyage  com- 
n)cnce»,  in  which  cafe  there  would  be  no  contra<li  at  all ; 
nor,  during  the  voyage,  remove  the  property  itifured 
from  one  fhip  tu  another,  without  confcnl  ol  the  Infurcr, 
or  without  an  unavtiAuhU  mtfjfity*  under  which  every 
thing  poflible  mult  be  douc  for  the  benefit  of  alt  con- 
cerned ;  if  he  do,  the  impjed  condition  is  broken,  and 
he  cannot,  in  cafe  of  lofs,  recover  agalnii  the  Under- 
writer. Parict  c,  16;  bee  a  Stra,  124S  ;  i  Burr,  351 : 
I  Ttrm  Jtt».  61 1,  m.'t. 

3.  Dt^sMt'cM  is  onderllood  to  mean  a  voluntary  de- 
p.vtarc,  wiihr'Ut  neccffity  or  any  reafonable  caufe,  from 
the  regular  and  ufual  courfe  of  the  fpecific  voyage  in- 
fured. Whenever  this  happens,  the  voyage  is  deter- 
mined ;  and  the  Infurers  arc  difchargcd  from  any  rcfpon- 
fibilily  :  becaufc  the  (hip  goes  upon  a  different  voyage 
from  that  againd  which  the  Infurer  undertook  to  indem- 
mfy.  And  it  is  not  material  in  this  cafe  whether  the 
lofs  be  or  be  not  an  aflual  confequcnce  of  the  deviation  : 
for  (he  Infurers  arc  in  no  cafe  anfwerabic  for  a  fubfe- 
qucnt  lof-.,  in  whatever  place  it  happen,  or  to  whatever 
caufe  it  may  be  attributed.  Neither  docs  it  make  any 
difference  whether  the  Infured  was  or  was  not  confcnt- 
ing  to  the  deviation.  Paries  f.  17.  p.  zq\'.  and  fee 
EUiei  v.  H'tlJ^H,  Bre.  P.  C— If  therefore  the  Mafler 
of  a  veflcl  put  into  a  port  not  ufual,  or  (liiy  an  unufual 
time,  it  is  a  deviation.  And  if  the  deviation  be  but  for  a 
fingle  m>;Ji[,  or  for  an  hour,  it  is  faiaf.  But  if  a  mer- 
chant (hip  carry  letters  of  Marque  (he  may  thu/t  an 
enemy,  tliough  fhe  may  not  cruize  without  being  deem- 
ed guiliy  of  a  deviation.  ParJrr  z^^ — q. 

Wherever  the  deviation  is  occafioned  by  abfolute  ne- 
cefiily  ;  as  where  the  crew  force  the  Captain  to  deviate, 
ihc  Underwriters  continue  liable.  2  Stra.  1164..  And 
the  general  jufiifications  for  a  deviation  feem  to  be 
thefc  :  to  repair  the  vc.Tcl,  to  avoid  an  impending  ftorm, 
to  cfcapc  fronj  an  enemy,  or  to  fetk  for  convoy. 

If  liiercforc  a  fliip  is  decayed,  or  hurt  by  a  nornn, 
and  goes  to  the  ncarefl  port  to  nfii,  11  is  no  deviation, 
Jjccaufe  it  is  for  the  general  inieren  of  ail  concerned. 


1  Jtk.  545  :  Parke,  (.xy.  So,  whenever  a  fliiP,  in  order  lo 
cfcape  a  Aorm,  goes  out  of  the  dired  courfe,  or,  when 
in  the  due  couric  of  the  voyage,  is  driven  out  of  it  by 
ftrefs  of  weather,  this  is  no  deviation.  And  if  a  ftorm 
drive  a  fhip  out  of  the  courfe  of  her  voyage,  and  (he  do 
the  bcft  fbc  can  to  get  to  her  port  of  deilmation,  (he  is 
not  obliged  to  return  tu  the  point  from  which  the  was 
driven,  i  Ttrm  Rtp.  zz.  Parh,  t.  17, 

A  deviation  may  alfo  be  jufliiied,  if  done  to  avoid  an 
enemy,  or  feck  for  convoy  \  becaufc  it  is  in  truth  no  de- 
viation to  go  out  of  the  courfe  of  a  voyage,  in  order  to 
avoid  a  danger,  or  to  obtain  n  protection  againft  it :  if 
in  all  cafes  the  mafttr  of  a  fhip  aft  fairly  and  bona  f He 
according  to  tlie  bell  of  his  judgment.  2  Sulk,  445  ; 

2  Stra.  1265  :  Parity  c.  17. 

In  all  cafes  of  deviation,  it  may  be  laid  down  as  a 
general  rule,  that,  wherever  a  Oiip  does  that  which  U 
for  the  general  benefit  of  all  parties  concerned,  the  atft 
is  as  niuch  within  the  fpirit  of  the  policy  as  if  it  had 
been  cxprclicd  :  and,  in  order  to  fay  whether  a  devia- 
tion be  juiliiiablc  or  not,  it  will  be  proper  to  attend  to 
the  motives,  end,  and  confequcnce,  of  the  aft  as  the  true 
ground  of  judgment.  Cciv/>,  6ot.  l!ut,  to  avoid  as  much 
af  poOible  any  additional  nfk,  in  cafe  of  a  deviation  from 
Dcccllity,  the  fliip  mull  purfue  fuch  vejegt  ntcfj:ty,  in 
die  direft  courfe,  and  in  the  (hortcll  time  poflible,  as 
nothing  more  mull  be  done  than  the  necefliiy  requires, 
othcrwifc  the  Underwriters  wiil  be  difcliarged.  Lavabre 
V.  l^'ahtr,  Ocugl.  (271.)  284. 

A  Deviation  mtrtly  imcnduU  but  never  carried  into 
cfl'cft,  docs  not  difcharge  the  Infurers,  and  whatever 
lofs  happens  before  aftual  deviation,  or  the  dividing- 
point  of  the  voyage,  falls  upon  the  Underwriters,  s 
(249:  Ti/ilhtfon  V.  fcr^ufott  Doi'gi.  (346.)  361. 
See  alfo  2  LJ.  Raym.  840  :  2  Salk.  444.  But  if  it  can 
be  (hewn  that  the  panics  never  intended  to  fail  upon 
the  voyage  injured,  if  all  the  ihip's  papers  be  made 
out  from  a  different  place  from  that  defcribed  in  the 
poUcy,  the  Infurer  isdifchargcd,  though  the  lofs  fliould 
happen  before  (he  dividing -point  of  the  two  "voyages. 
li'ctlJruigi  v,  BpticU,  Doug/,  16.  And.  in  alf  cafes. 
Deviation  or  not  is  a  queflicn  of  faft  to  l>e  decided,  fub-> 
jcft  to  the  above  rules,  according  to  the  circumliancca 
of  the  cafe.  Doug/.  781. 

4.  Every  (hip  infured  mufl,  by  a  tacit  and  implied 
Warranty  at  t.x  time  of  the  Infurancc,  be  able  to  per- 
form the  voy.^gc,  un!cfs  fome  external  accident  Ihould 
happen  ;  and  if  fhe  have  a  latent  dcfeft,  wholly  unknown 
to  the  parties,  that  will  vacate  the  contraft.  .iid  the  In- 
furers arc  difchargrd.  Kut  though  the  liiiured  ought  to 
know  whetlier  fhe  was  Sca-u;or:?y  or  not  at  the  time  fhe 
fct  out  opun  her  voyage,  yr:  he  canrot  tell  how  long 
ibe  will  remain  fj  ;  and  it  it  c:in  be  fhcwn  that  the  de- 
cay, to  which  the  lofs  is  attribui.ible.  did  not  commence 
till  a  period  fubfcqucnt  to  the  Infurancc,  the  Underwriter 
will  be  liable  though  /he  fl-onld  even  be  loft  a  few  days 
after  her  depatture.  Parke,  e.  II  :  5  Burr.  2804: 
Doug/.  (708.)  735. 

The  whole  dextrine  of  Sea-ivortbtnt/s  wa?  fettled  in 
the  cafe  of  Tit  Mi'li  Frigate,  where  the  Infur.ince  was 
upon  a  (hip  wnich  had  a  latent  defeft  totally  unknown 
to  the  patties;  and  it  was  held,  that  the  Infurers 
were  not  liable,  bccaufe  the  fttip  was  not  Sea-wcrthy  • 
and  that  however  innocent  or  unfortunate  the  In- 
fured 
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'?&r<fifl  niiglit  be,  yet  if  ihe  (hip  be  not  fca-worihy  at  the 
time  of  iofuring,  there  is  no  antraSt  at  «// between  the 
partiti  ;  bcciuf?  the  very  foundation  of  ihc  contrail,  iSc 
Ihip,  was  in  t'oe  fame  condiiion  as  if  ic  did  nnt  exill ;  and 
the  doflrine  i]  the  fame  in  Inliirancc:  upon  good»,  as 
when  it  ia  opoti  the  (hip  ilfclf.  See  Parh^  c  1 1 . 

5.  In  I't'ogct'-TcVnittt  or  Policici  upon  Intirtjf  er  w 
lanrrJU  the  performance  of  the  voyaj^e  in  a  lealoiulilf 
lime  and  manner,  ard  no:  the  bare  cxilU-itcc  of  the  (hip 
or  catfjo,  is  the  o^j^^t  of  Jnfuiancc.  Uui  fuch  Poli- 
cies bciiig  contr.id:iAory  to  iht  real  nature  of  an  Infur- 
ancc,  which  is  a  coalrafl  of  indemnity,  fccm  10  have 
been  originally  bad,  tccaufe  Iitfurancrs  were  invented 
for  the  btncfii  of  trade,  :ind  not  thai  perfons  unconcerned 
or  uiiini'.Tdlcd  (hould  profit  by  them.  'Indeed  thefe 
\V'a£cr-i*olicic5  were  not  introduced  into  £'?g/««i/»  till 
after  tlic  Revoliitiont  and  the  Courts  of  Law  looked 
upon  them  with  a  jealous  eye;  while  the  Courts  of 
Equity  confidcred  them  a.s  abfolutcly  void.  Parh,c.  14  : 
See  toAUd.  77:  Ccm.  Rtp.  360:  2  ytrn,  269,716. 

The  great  diftiiiftiun  between  Jntertflt  and  fl't^^cr,  Po- 
liciti  was,  that  in  tiic  former  the  Infurcd  recovered  for 
the  lots  aflually  fulUined,  whether  it  was  a  total  or 
partial  lofs;  in  the  latter  he  never  could  recover  but  for 
a  toul  lofs.  2  Burr,  683.  At  length  it  was  found  that 
the  indulgence  given  to  thcfc  liilitious,  or  to  fpeak  more 
plainly,  gambling  Policies,  had  inticafcd  to  fuch  an 
alarming  degree  as  10  threaten  the  very  annihil.iiion  of 
that  fecurity,  which  it  was  the  original  intent  of  Infur- 
ances  to  introduce,  ft  was,  therefore,  enacted  by JIai. 
19  Cec.  2.  c.  37,  that  Infurances  made  cn  Clips  or 
goods,  Intertji  or  na  Inttrijl,  or  without  further  proof  of 
intcrcll  than  the  Policy,  or  by  way  of  gaming  or  wager- 
ing, or  without  benefit  of  falvage  to  the  Infurcr,  fliould 
be  null  and  void.  The  ftatute,  however,  contains  an 
exception  for  Infurances  on  private  (hips  of  war  fitted 
out  folely  10  cruize  againfl  his  Majclly*s  enemies:  and 
alfo  provides,  that  any  merchandizes  or  effcfts  tkom  any 
ports  or  places  in  Eurapt  or  Amtrica^  in  the  pcfielTion  of 
the  crowns  of  Spain  or  Portugal,  may  be  infurcd  in 
fuch  way  or  manner,  as  if  the  Hatuic  had  not  been  made. 
And  it  has  been  decided,  that  the  Ibtuie  docs  not  extend 
to  Infurances  of  foreign  property,  on  foreign  (hips. 
^hellufon  y.  Flitchtn  Doug).  (301)  515. 

The  above  provilion  of  the  llatute  relative  10  Infur- 
ances from  any  ports  or  places  in  Eurcp<  or  America^  in 
the  poffcinon  of  Spain  or  Pcrtugol,  is  founded  on  the  re- 
gulations of  thofe  States  to  prohibit  illicit  trade:  it  is 
loofely  worded,  and  admits  of  fome  latitude  of  interpre- 
tation, perhaps  n>ore  than  the  LegiHature  meant  to  allow. 
See  Parktt  c,  14.  ad  Jin. 

A  Valued  PehryU  not  3  Wager- Policy  ;  it  originates 
from  the  circamftances  of  its  being  fo.-:ietimes  irouhlc- 
fome  to  the  trader  to  prove  thc-value  of  his  intcrcfl,  or 
to  afcertain  the  quantity  of  hit  lofs  :  he  therefore  gives 
the  infurcr  a  higher  premium  to  agree  to  rflimste  his 
intercrt  at  a  fum  certain.  Jn  this  cafe  thL*  plaintiff  mufl 
prove  feme  intcrcll,  although  h<:  need  not  prove  il.e 
value  of  his  intereft.  But  if  a  Valued  Policy  wtrc  ufcd 
merely  as  a  cover  to  a  wager  in  otder  to  evade  the 
Aatute,  it  would  be  void,  z  Burr.  1 167  :  4  Burr,  1966: 
Parke,  c.  14. 

Upon  a  joint  captare  by  the  army  and  navy,  the  orli- 
ter.'.  and  crew  of  lite  (hip3>  before  condemnation,  have 
Vol.  II. 


an  inferable  intereft,  by  virttie  of  llii;  priw-aft,  *h?e 

ufually  palfes  at  the  commencement  of  a  war.  Pmke, 
f.  14,  cites  Z..'  Crat\.  Hugifi. 

All  conira&s  of  Infurance  made  by  pcrfons  having  no 
intercd  in  the  event  about  which  they  inlurc,  or  without 
reference  to  any  property  on  board,  are  mcrily  wagers, 
and  as  fuch  void.  Cutvp.  ;83.  .And  v^hcrever  the  court 
can  fee  upon  the  face  of  the  Policy  tlist  it  is  merely  a 
con'.racl  of  gaming,  where  indemnity  is  net  the  cbjr£t 
in  view,  they  are  bound  to  declare  fuiL  Pol.cy  void, 
i^ivry  V.  Bourd:(u,  Dffhgi.  (451)  468. 

6.  Wiicnevcr  an  Infurancc  is  mads  on  a  va/aj;e  ex- 

f)rcfi!y  prohibited  by  the  comn:on,  llatute,  or  maritime 
aw  of  this  country,  the  Policy  is  void.  And  in  fuch  a 
ctfc  it  ii  immaterial  whether  the  Underwriter  did  or  did 
rot  kru  u-  thst  the  voyage  was  illtgal ;  fyr  the  Court 
cannot  fubflantiatc  a  cuntra6l  in  direct  contradiaion  to 
law.  Jzhajhn\.  StJiisn,  Dougl.  (241)  2^4.  In  like 
manner,  it  a  Hiip,  though  neutral,  be  infurcd  on  a  voyage 
prohibited  by  an  embargo,  fuch  an  Infur£,ncc  is  void. 
Parki,  c.  12.  An  tnfurancc  upon  a  fmuggliog  voy.ige, 
prohibiied  by  the  revenue  laws  of  this  country,  is  void  ; 
but  the  rule  has  never  been  extended  to  caics  againfl  the 
revenue  laws  of  a  foreign  Suic,  a^  no  country  pays  at- 
tention to  the  revenue  laws  of  another.  iaritfC^  12: 
Dsug/.z^i. 

The  qucllions  how  far  trading  with  an  enemy  in  time 
of  adual  uar,  and  how  far  Infurances  upon  tlie  goudsof 
an  enemy  are  legal,  expedient,  or  political,  have  been 
frequently  confidered.  As  to  the  firll  it  was  cxprefily 
prohibited,  by  the  laws  of  ancient  Prance,  to  the  fubjecls 
of  that  country;  and  it  appears  fcarcely  to  admit  of  a 
doubt  in  England,  though  the  cafes  on  the  fubjeft  are 
very  fev/.  Sec  2  RoL  Jl.  173:  1  f^ez.  317.  in  a  very 
modern  cafe  Lord  MaKi/e/d  (a\d,  that  by  the  maritime 
law,  tr;iding  with  an  enemy  is  caufc  of  confifcation,  pro- 
vided jou  take  him  in  the  faft.  But  this  does  not  ex- 
tend to  neutral  vefi'els.  The  common  law,  hoA-evcr, 
docs  not  feem  direCtly  to  forbid  fuch  tr.iding  ;  and  one 
argument  to  (how  that  it  docs  not,  is,  that  fetcral  ftaiutcj 
have  been  /ptatiUy  pafled,  in  order  to  ntake  fuch  trading 
illegal.  I  Term  Htp.  84.  As  to  the  fecond  queftion,  the 
Infurancc  of  enemies*  properly ;  under  the  common  law 
it  h.is  been  fan«Hioned  ;  and  Lord  Hard-wick,  in  a  cafe 
before  him,  obfervcd,  that  there  had  been  no  determi- 
nation that  Infurances  on  enemies'  fiiips  duri;::j  the  war  is 
unlawful,  and  that  there  had  been  fcvcral  IntLiranccs  of 
this  fort  during  the  (then)  war,  which  a  dctex  mi  nation 
on  the  legality  of  trading  with  an  enemy  might  hurt, 
I  Fez,  319.  The  Lcgiflature  have,  however,  repeatedly 
thought  it  nccefTary  to  interfere  to  prevent  ihefc  Infur- 
ancei ;  and  in  the  war  which  commenced  in  1793,16 
prevent  alfo  all  kind  of  trading  wi:h  Wis  enemy,  {tiot.-t,) 
whufc  proceedings,  indeed,  were  then  fuch  as  to  tlireatcii 
the  diflblution  ol  all  civil  fodcty.  See  fiat.  21  Geo.  2, 
t.  4,  which  expirf  J  about  a  iwclvcmonih  nfirr  the  (then) 
v.ar;  3.  r.  27,  which  not  only  rentJcrs 

Infurnr  p.-opcrly  void,  duiin^  the  war,  but 

alfo  full;  .i  icr  to  tlircc  months' unprifonmcni, 

and  impolcs  Uic  penalties  of  ttrafon  on  all  pcrfonit  trad- 
ing with  fo  perfidious  3  foe.  Many  flrong  trd  inge- 
rious  arguments  have,  however,  been  urged  agatnll 
what  is  termed  ihj  i.Tipolicy  of  prcvcr.urg  fuch  Irifur- 
ancci.  The  mofl  forcible  arife  from  ilic  aiTcitions  th  it 
1  [he 


INSURANCE    III.  7,  8. 


the  balniice  cf  traJc  has  al^'ays  been  found  in  favour 
of  SjigLtnii,  nnj  dac  it  )u$  been  the  mcan<  of  dLie£)ing 
many  of  the  enemy's  plans.  But  as  even  the  advocates 
for  thu  mcifurc  alio*  i!ut  no  Infurance  can  be  in.ide 
upon  a  voyag'*  to  a  bcfu-gcd  fort  or  garrifon,  with  a  *iewr 
ot  c^trrying  :;in;lancr  lo  them  ;  or  upi-n  anitnunition, 
Wifhke  ftorei,  cr  proviHons ;  fcrciy  the  admitting  of  any 
fort  of  Infurai.ce.  is  utTcrdltig  a  tempting  opt.ning  to 
this  tvhich  is  acknov;IcJgcd  to  be  dangerous;  and  it 
may  be  worthy  the  confideratioi;  of  the  Lejilhture  to 
Icttte  both  thefe  points  in  a  permanent  manner.  See  at 
length  on  thii  fubjc^'t,  Parir,  t.  iz. 

7.  All  Inliir.mccs  upon  (o.f./r.^M.'iri,  tlic  importation  or 
r:iportatton  of  which  is  prohibited  by  law,  ariT  void  ;  and 
the  rule  prevail*  in  this  inllancc  alfo,  whether  the  Under-  j 
writer  did  or  did  not  know  that  t!ie  fubic£t  of  the  Infu- 
rance  was  a  prohibited  commodity,  Ptnie^c.ij.  And  to 
prevent  .ill  fuch  Infuianccs*  ihe/*if.  4  W  5  h'.  M. 
i.  Ij,  inni^li  a  penalty  of  500/.  on  any  perfon  who,  by  I 
wiy  of  Inlurancc,  Ihall  procure  the  import.ition  of  any  | 
uncoilomcd  or  prohibited  goods,  with  a  like  penalty  on  ' 
the  Infurcd.    Alfo  by  the  flat.  8  is*  gIV.  3.  f.  36,  for 
the  protection  of  the  Rojal  LijiriKg  Cemfamy,  the  impor-  ) 
ration  of  any  foreign  alamodes  or  lullrtngs,  by  way  of 
Infurance,  or  otherwtf;:,  without  paying  the  duties,  iSc, 
is  e»prrfsly  prohibited.    Woe!  being  the  ftaple  manufac- 
ture of  this  kingdom,  it  kss  always  deemed  a  heinous 
offence  to  trarfpori  it  out  of  the  realm  ;  (fee  this  Die-  ; 
tionary,  tide  lycd)  \  and  as  the  pradice  of  infuring  it 
(ended  only  to  encourage  fuch  illicit  commeice,  it  has 
been  reftrained  by  divers  ftatutcs ;  one  of  which  cn^ds,  j 
thai  whoever,  by  way  of  Infurance,  undcitakes  to  export 
H'eel  firom  Errload  to  parts  beyond  the  fcas,  fliati  be 
liable  to  pay  joo/;  ihe  hke  penalty  it  alfb  infl-CUd  on 
the  Infured  ;  and  all  Infurancrs  on  wool,  wooI-fcIls,  irV. 
are  declared  void.  Stat.  laGVe.  2.f.:i.  ^  29— 35'  And 
a  fubfcqucnt  ilatute  declares,  that  both  the  Infurrr  and 
lofured  fhall  be  coniidcrcd  as  exporters  of  Wool, . 
and  liable  to  the  pendcic&  inBi^Ud  by  that  flatute,  'vit..  | 
3  A  p<r  (hccp,  and  three  months  foUtary  imprifcnmcnt  ; 
and      ftr  ib.  of  wool,  or  5c  I.  in  the  v^hole  at  the  elec- 
tion of  (tre  ofteiidcr,  and  the  like  impr:fonmen:>  and  the 
wool,  i2c  to  be  forfeited.   Ziat.  28  Ct9.  3.  r.  38.  %  %% 

Upon  the  fame  principle  that  vayagtt  prohibited  by 
the  common,  llalute,  or  maritime  law,  may  not  be  the 
fubjcfl  of  Inforance,  (fee«n.'r6.)  it  is,  that  Infurances  are 
alfo  void,  on  prohibited  or  uncultomcd  goods  ;  or  if  made 
in  any  wAy  to  proteCl  fmuggling,  or  to  defraud  the  Bn. 
::jh  revenue  laws  ;  10  obftru^l  the  efFcCl  of  the  Na%-i- 
>;atiDn  Adls ;  or  10  import  or  export  goods  prohibited  by 
Royal  Proclamation  in  time  of  war  ;  and  goods,  which, 
from  their  nature,  arc  contraband,  at  arms  and  ammu- 
nition to  an  enemy,  or  money,  provifions,  or  fhips,  ac- 
cording to  peculiar  circumftanccs.  But  Inlurarce^  cn 
goods,  the  exporuiion  or  importation  of  which  arc  Ibr- 
bidden  by  the  laws  of  other  countries,  are  valid.  On  the 
whole  of  this  part  of  the  fubje^,  (ce  Parte,  f.  13;  and 
this  DiiHonar y,  titles  Xavigaiion  Jih  ;  Cuftom:. 

8.  It  is  a  quellion  not  decided,  whether  in  cafes  of 
fraudulent  Infurance,  where  the  Underwriter  has  run 
no  riik,  he  ihall  be  liable  to  return  the  premium  ?  lo 
fume  equiLibIc  cafes,  where  the  Underwriters  have  been 
relieved  on  acccunc  of  fraud,  U  has  bceo  decreed,  that 


the  pi-trniun  fliould  be  returned,  i  AVr/r.  206 :  2  P.  ^  m/. 
170:  and  fee  ^.//r.  1361.  And  it  has  been  laid  down  as 
clear  law,  that  if  the  Underwriter  has  been  guilty  of  fraud* 
an  action  lies  ag^iinll  him,  to  recover  the  premium. 
3  Bun;  1909.  On  the  other  hand,  if  the  fraud  be  on 
the  part  of  the  Infured,  and  is  notoiioufly  palpable  and 
grofi  in  its  nature,  the  Court  of  B  R.  will  order  the 
Underwriter  to  retain  the  premium.  Pa'it,:.  to,  cites 
TtUr  V.  //tfrw.  By  the  Jiat.  28  GV*.  3.  r.  38.  §  47,  to 
prevent  Infurance  on  exported  wool,  if  the  Underwriter 
informs  againft  the  p.my  infuring,  he  may  reuin  the 
premium:  but  if  the  Inturcr  inform  he  fiiall  be  entitled 
to  recover  it  back.  When  a  Policy  is  void  as  a  Wager- 
Policy  under  far  19  6«.  a.  37.  though  the  (hip  ar- 
rive fafc,  the  Underwriter  may  retain  tlic  premium. 
Uwrr  V.  Beutt^uk^  Dou^l.  46S.  And  fo  he  may  in  lh« 
cafe  of  a  Re-aflurance  void,  by  the  fame  ftaioie.  3  Ttm 
Rr;*.  166. 

In  general,  when  property  has  been  infured  to  a  larger 
amount  than  the  real  value,  the  overplus  premium,  or  if 
goods  are  infurcd  to  come  in  ccruio  fliips  from  abroad, 
but  are  not  in  fx&.  fliippcd,  the  whole  premium,  (hall  be 
returned.  If  the  (hip  be  arrived  before  the  Policy  ii 
made,  the  Infurer  being  apprized  of  it,  and  the  Infured 
being  ignorant  of  ic,  he  is  entitled  to  have  hit  premium 
reAorcJ  on  the  ground  of  fraud  :  but  if  both  parties  are 
ignor^Lnt  of  the  arrival,  and  the  Policy  h  tsji  cr  xet  lejl, 
it  fcems  the  Undernriter  ought  to  retain  it,  as  if  the 
(hip  had  been  loit  at  the  time  of  underwriting,  he  would 
have  been  liable  to  pay  the  amount  of  his  (ubfcription. 
Claufes  are  frequently  inferied  by  the  parties,  that  upon 
the  happening  of  a  ceft<iin  event  Uicrc  (liall  be  a  retara 
of  premium.  Thcfe  claufes  have  n  binding  operation 
Q^  the  parnes,  and  the  coniUudicn  cf  them  is  a  matter 
for  the  Court  and  not  for  the  jury  to  determine.  In 
I  (hort,  if  the  Ihip  or  property  infured  was  never  brought 
I  within  the  terms  of  the  contra^,  fu  that  the  Infurer  never 
ran  any  ttfic,  the  premium  muH  be  returned.  Parh, 
(.19:  fee  3  B-^rr.  1240:  C^^f.  668:  l  Sic^v.  156: 
Dougl.  (255J  263.  Smena'v.  Bcvdtll. 

Two  rules  are  fuleronly  elUblilhed,  ifl.  That  whethsr 
the  caufc  of  the  ri&  not  being  run  is  attributable  to  tha 
fault,  will,  or  pleafure  of  the  Infurcd,  the  premium  is 
to  be  returned.  Cf^i/.  668.  And.  2dly,  Where  the 
coatraft  is  entire,  whedier  for  a  fpecified  time,  or  for  a 
voyage,  and  the  rifle,  is  once  commenced,  and  there  is  no 
contingency  on  which  the  itfk  is  to  end  at  any  immediate 
period,  there  (hall  be  no  appordonnient  or  return  cf  pre- 
mium afterwards.  Hence,  in  cafes  of  deviation,  though 
the  Underwriter  is  difcharged  he  (hall  retain  the  pre- 
mium, ho  in  cafes  of  Infurance  for  twelve  months 
where  the  lofs  happens  in  two ;  even  though  the  pre- 
mium is  calculated  at  fo  much  /<-r  month :  Itkcwife 
where  diflv-rcnc  ports  are  mentioned  in  die  courfe  of  an 
outward  and  homeward  bound  voyage,  and  the  fhip  is 
loll  before  fetting  out  on  her  return  ;  in  a!I  thefe  cafes 
alio  the  premium  fiiall  be  retained.  See  Cc%vf.  666: 
Lcrairt  V.  ^hemhafon^  Doug,  ($64)  584:  Btrmm  v. 
IVcodbriiigi^  Dcugl.  (75  i )  780.  Hut  it  is  otherwife  if  the 
Jury  find  an  exprefs  oiage  upon  the  fubjeft  of  return  of 
premium  ;  and,  indeed,  it  fecms  that  there  never  has 
been  an  apponionment,  unlefs  there  be  fomcthing  like 
an  ufage  found  to  direft  the  judgment  of  the  Court, 
But  if  there  arc  two  dilUnft  points  of  time,  or  in  cfFcfl* 

two 
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two  voyages,  cither  in  the  contemplation  of  the  parties, 
or  by  the  ufage  of  trade,  and  only  one  of  the  two  voy- 
ages was  made,  the  prrmium  (hatl  be  returned  on  the 
Other,  though  both  arc  contained  in  one  Policy.  3  Biitr. 
IZ37:  t  £/ai\  Krp.  n2.  Sec /*<7rif,  c.  :9.  fora  fuller 
difcuflion  of  the  fubje*^, 

IV.  BOTTOMRY  is  a  contraa  by  which  the  owner 
of  a  fliip  borrows  money  to  enable  him  to  carry  on  the 
*'Oyage,  and  pledges  the  keel  or  inifon  of  the  (hip,  as  a 
fccuiity  for  the  repayment.  In  which  cafe  it  ii  under- 
(lood,  that  if  the  ftiip  be  lo.l  the  lender  lofci  alio  his 
whole  money  ;  but  if  it  return  in  fafcty,  then  he  lliall  re- 
ceive back  his  principal,  and  alfo  the  premium  or  intcrcll 
agrctd  upon,  however  It  may  exceed  the  legal  rate  of 
iniercll.  And  this  is  allowed  to  be  a  valid  contract  in  all 
trading  nations  for  the  benefit  of  commerce,  and  by  rca- 
fon  of  the  extraordinary  h'.zard  run  by  the  lender  :  and 
in  thi*  cafe  the  Ili'ip  anJ  tackle,  if  brought  home,  arc  an- 
fwcrablc  (as  well  as  the  perfon  of  the  borrower)  for  the 
money  lent.  Bat  if  the  loan  is  not  upon  the  vefll-l,  but 
upon  the  goods  anJ  merchandize,  which  muil  nccelfarily 
be  fold  or  exchanged  in  the  courfe  of  the  voyage,  then 
only  the  borrower,  perfonalJy,  is  bound  to  anfwcr  the 
contraft  ;  who,  therefore,  in  this  cifc,  is  faid  to  take  up 
money  at  Respondentia.  It  may  be  added,  that  in 
a  loan  upon  Bottorrry.  the  lender  runs  no  rifk  though 
the^eeJi  (hould  be  loft;  ard  on  Rtfpcndtntia^  the  lender 
muft  be  paid  hi,  principal  and  intereft,  though  the  jhip 
perilb,  provided  the  goods  arc  fafe.  In  this  confifts  the 
chief  difference  bcfAcen  Baiitmry  and  ReJpt>nJtnua\  in 
moft  other  refpcas  they  are  the  fame.  2  Ccmm.  457,  8  : 
Parkct  c.  21. — The  term  is  alfo  fpcit  thus,  Bottcmrte. 

There  is  a  third  kind  of  coniraift,  included  in  thefc 
terms,  for  the  repayment  of  money  borrowed,  not  on  the 
(Hip  and  goods  only,  but  on  the  mere  hazard  of  the  voy- 
age itfelf ;  as  when  a  man  lends  a  merchant  lOCoA  to 
be  employed  in  a  beneficial  trade,  with  condition  to  be  re- 
paid with  extraordinary  intercfl,  in  cafe  a  certain  voyage 
be  fafely  performed:  which  kind  of  agreement  is  fomc- 
times  called  fcenut  nautUunx  and  fomctimcs  j(^j<r<j  war/- 
ttma.  But  as  this  gave  an  opening  for  ufuiious  and 
gaming  contraflt,  efpccially  upon  long  voyage*,  it  was 
cnafled,  by  ftat.  1 9  Gto.  z .  e.  37,  that  all  monies  lent  on 
Bottomry^  or  at  Rt/pondenitat  on  veflcls  bound  to  or  from 
the  Eajl  InMes,  ffiall  be  cxprcfsly  lent  only  upon  the 
fhip,  or  upon  the  merchandize ;  that  the  tender  (hall 
have  the  benefit  of  falvagc ;  and  thai  if  the  borrower 
has  not  on  board  effcfls  to  the  value  of  the  fum  borrowed, 
he  (hall  be  refponfible  to  the  lender,  for  fo  much  of  the 
principal  as  hath  not  been  laid  out,  with  legal  interetU 
and  all  other  charges,  though  the  (hip  and  merchandize 
be  totally  lott.  Sec  Parity  c  21. 

Thil  (latuic  has  entirely  put  an  end  to  that  fptcics  of 
coniravl  which  arofj  from  a  loan  upon  the  mere  voyage 
itfelf,  35  far  only  as  rehies  to  India  voyages ;  b-Jt  thefc 
loans  may  (Itll  be  made  in  all  other  cafirs,  as  at  the  com- 
mon  law,  except  in  the  following  inftance,  which  is  ano- 
ther ftatutc  prohibition.  The  jiat.  7  do.  1.  r.  §  2, 
declares,  that  all  contrafts  made  or  entered  into  by  any 
of  hij  Majefty's  fubjeiU,  or  any  perfon  in  trull  for 
ihcm,  for  or  upon  the  loan  of  any  monies  by  way  of 
Buitomry,  on  any  (hip  or  (hips  in  the  fcrvice  of  fo- 
reigners, and  bound  or  defigned  to  iradc  in  the  Eafi 


IttJiest  or  places  beycnd  the  Capeef  Good  Hope,  (mention- 
ed in  the  ftatutes  relating  to  the  Enghjh  Enjl-Indm  Com- 
pany,) fliall  be  null  and  void. — This  afiU  it  (bould  feem, 
dt>cs  not  mean  to  prevent  the  lending  money  on  Bot- 
tomry, on  foreign  Ihips  trading,  from  ihcii  ov.'n  country, 
10  rhetr  fctileiiients  in  the  Eajf  huiUi.  The  purpofe  of 
the  Ititute  was  only  to  prevent  the  people  of  this  coun- 
try from  trading  to  the  Brntfit  fcittemcnts  in  hjia  under 
foreign  commillions ;  and  to  encourage  the  lawful  trade 
thereto.  It  fccnu  to  be  allowed  that  an  Amtrican  Ihip, 
fincc  the  declaration  of  Amtrican  independency,  is  a  fo- 
reign ihip  uiihin  the  meaning  of  this  Ibiutc.  Sec  Smr.- 
r.tr  V.  Gtrrn,  Parke,  c.  21. 

Bcttomrf  is  a  contrail  of  more  antiquity  than  that  of  In- 
furance,and  arofc  from  the  power  given  to  the  mailer  of  a 
(hip,  to  hypothecate  the  (hip  and  goods  for  neccfTariei  in 
a  foreign  country.  Bot  the  (hip  mull  be  abroad,  and  in 
a  lla:c  ofnecclBty,  to  juftify  fuch  an  acl  of  the  mafter. 
SccA/otfrpiS:  Hsh   it:  54:  Piirie,(.z\. 

The  principU  upon  which  Bottomry  is  allowed,  it. 
that  the  lender  runs  the  ri(k  of  loftng  his  principal  and 
intcrcll ;  and  therefore  it  is  not  ufury  to  take  mc;e  than 
the  legal  rate.  Sec  z  f^ez..  148,  15+ :  Cro.  Jac,  ao3, 
50a  :  Hardr.  41S  ;  1  ^iJ.  27  :  I  U"j.  54  :  1  £y.  Ab. 
372.  But  if  a  contra^  were  made  by  colour  of  Bot- 
tomry, in  order  to  ev.ide  the  (latute  againll  ufury,  it 
would  then  be  ufuriou*.  2  Vtz.  146.  And  as  the  hazard 
to  be  run  is  the  very  bafii  and  fou^idation  of  this  contrafi:. 
it  follows,  that  if  the  ri(k  be  not  run,  the  lender  is  not 
entitled  to  the  extraordinary  premium.  I  Vtrn,  263. 

The  rifks  to  which  the  lender  cxpofes  himfclf  are  ge- 
nerally mentioned  in  the  condition  of  the  bond,  and  arc 
nearly  the  fame  as  ihofc  againll  which  the  Underwriter, 
in  a  Policy  of  Infurance,  undertakes  to  indemnify.  It 
has  been  determined,  that  piracy  is  one  of  thefc  ri(ks. 
Corr.b.  56.  And  if  a  lof?  by  capture  happen,  the  lender 
cannot  recover  ng^inft  the  borrower  :  but  this  does  not 
mean  a  temporary  taking,  but  foch  as  occafions  a  total 
lofs.  Therefore,  where  a  (hip  was  ukcn  and  detained 
for  a  (horc  time,  and  yet  arrived  at  the  port  of  deilina- 
tion  wi:hin  the  ttmc  limited,  it  was  held,  that  the  bond 
was  not  forfeited,  and  the  obligee  mav  recover.  Joice  v. 
ll'illiam/on,  Pnr.xc,  c.  it.  In  the  fame  cafe  it  was  alio 
Icttlcd,  that  a  lender  on  Botiomry^  or  at  Re/pondcntiat  is 
neither  entitled  to  the  bcne(it  of  falvagc,  nor  liabie  to 
contribute  in  cafe  of  a  general  average  ;  for  which  rca- 
fon  the/a/.  19  C«.  2.  i-.  37,  above  mentioned,  contain; 
a  pofiiivc  provilion  to  allmv  the  benefit  of  falvagc  in  the 
cafes  there  mentioned.  If,  however,  a  man  infure  Rf- 
/pindfntia-\tiitxt\\  on  a  foreign  (hip,  and  be  obliged  to 
contribute  to  an  average  lofs,  by  the  laws  of  her  country, 
EngUjh  Underwriters  are  bound  lo  indemnify.  If  'alptU 
v.  Ewtr;  ParkttC.  zi. 

If  the  (liip  be  loll  by  a  wilful  deviation  from  the 
track  of  the  voyage,  the  event  has  not  happened,  upon 
which  the  borrower  was  to  be  difcharged  from  his  obli- 
gation ;  as  (he  was  not  loft  by  a  peril  to  which  the  lender 
agreed  to  make  himfclf  Ii«blc.  Skin.  152,  345  :  H(,h 
iz6  :  I  £"7.  Ab.  372  :  2  Cb.  Ca.  130.  And,  indeed,  it 
is  generally  cxprclsly  provided  againfl  in  the  bond. 

Jf  the  borrower  becomes  bankrupt  after  the  loan  of 
the  money,  and  before  the  event  happens  which  entitles 
the  Icnticr  to  repayment,  the  leader  may  prove  his  debt 
under  the  commiflion,  after  the  contingency  (hall  have 
1  2  happened. 
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hippsned  ;  a*  if  the  event  had  aflually  happened  bcfoxc 
the  CommiiTinn  c(  R.mkruptcy  ifiotd.  6V(./.  igGeo.z. 
c.  3a.  ^2.   S  '      nary.  i:i!c  Banlrupi, 

BaHemry  ..  .:  may  tc  itifurcd,  provided  it 

be  fpccified  in  .  .  /  to  be  fuch  intereft.  And  by 
^iU.  tgCfo.  2.  f.  57,  il.e  Lfiw'.'r  alone  can  make  fuch 
Inrarancc  ;  and  the  Borrow  er  can  onlv  infure  ihe  ftirplas 
ynltte  '    '  -y  ;;t-y  bon  oived. 

But  .  tJif  nil*  of  the 

faip.  ^:    '        .  ...  charged,  may 

be  recovered  under  an  .l  .Tur^nco  011  gucdst  fp;<ifj  and 
t^tlii,  provided  it  is  fanfHoncd  by  the  ufa^e  of  trade. 
&ec  Gisver  v.  S/aci,  3  Burr.  1 394  :  i  Bltui.  Rtjt.  405  ; 
and  Gii^crjiv,  Chnflit^  Parie,  e.  i.  /.  11. — Finally, 
%^Uerc  a  perfon  infurcs  a  Bottomry  Inlercfl,  and  recovers 
upoD  the  Bond,  he  cannot  alfu  recover  apon  the  Policy. 
ParJci,  c.zt.f.  428. 

FOKM  OF  A  ReSPONDENTIA-Bokd. 

jrA'OW  Jll  Men  fy  tinft  frefinfs.  That  I  A.  B. 
tf,  &€.   am  tiiiJ  fr.vly  hund  to  C.  D. 

»ft  Scc.inthf  j'tim,  cr  pena!ty  cf  loool.  of  goad 
cmd  la-Jjful  money  tf  Grtat  Britata»  to  oe  paid 
to  the  j'oid  C.  D-  or  te  hij  certain  Attorney,  Ex- 
tcutors,  Admintfiratsrst  or  AJJtgKi ;  for  which 
fxfment,  *u/ell  and  truly  to  be  made,  I  hinJ  my 
J'^f%  tny  HeirSf  Executors,  and  Adininijiratortt 
_prmtj  by  tbejk  prej'entt,  fealed  iviiJb  tny  ftal. 
Doled  this  day  of 

in  tht  year  cf  the  rii^n  of  eur  Soveri^n 

Lord  George  the  Thirdt  by  the  Grace  of  GoJ^  of 
Great  Britain,  France,  eiad  Ireland  tCing^ 
Defender  tf  the  Faith,  end  fo  forth,  and  in  the 
uar  of  cur  Lord  tne  thoufand  jewn  hundred  and 
mneij-fQur. 

The  COKDITIOH  of  the  ahvt-'written  obligation  is 
Juih,  that  whereas  the  ch&ve-named  C.  D.  barht  on  the  day 
or  the  date  obove-fwritteK,  lent  naif  the  ciove-botinden  A.  B. 
the  fnat  of  jool.  upon  mtrchandtxes  and  effetis,  to  that 
value,  laden  or  to  bi  laden  en  hard  the  gccd  jhip  tr 've£el, 
ealled  the  ef  the  burden  of  tens,  or 

ihereahimts,  nvw  in  iheiivrr  Thames,  'alnrtsf  E.  F.  is 
c  jifKandtr  :    If  the  fatd  Jhip  *r  ve^el  da  and  Jbtdl,  nith 

ecm  tnient  f peed,  proceed  eutd fail f ran,  and  cut  (f  the  foid 
1;  x'tr  of  Thames,  en  a  •vtyage  to  any  pert s  or  places  ia  the 
Kaft  Indiei,  CMna,  Perfia,  er  tiftivi-ere  bejixd  the  Cz^z 
ot  Good  H<'pr,  /if  J  frcm  thtnee  do  and  Jhalt  fail  and  re • 
tier.  'L  vtr  fl/"  Thames,  at  cr  befrt  the  end 

etuJ  ~:rtyfix  Cakudar  xnentht,  to  l>e  acccunt- 

tdfi   ■  : ht  da'.e  aho-^t  ujrittea,  and  that  luithout 

deviatteu  ( the  t.  uagers  and  ca/ualties  of  the  fcas  excepted)  : 
And  if  the  a^ei-e-b^ntidtm  A.  B.  bis  heirs,  executors,  or  ad- 
(jj/o;.,-. .  .  '.frail,  n:ithin-~days  next  after  the  feud 
Jc.y  ■  arrived  in  the  faiJ  river  of  Thames, 

frti.  cr  at  the  tad  and  expiration  of  the  Jaid 

ihi  mcnlhf,  to  be  acccunted  at.  aforefaid 

f<K  '  :tmef  frail  frfi  and  next  happen),  ixfll 

ar.d  ■  ,  .  .  :  '  ft  to  be  paid,  buto  the  abcvf-uamed  C. 
U.  his  executors,  eLiminifrattrt,  orajtgns,  tbtfum  ^  jool, 

U\'fsd  money  of  Great  Britain,  together  <Mii/j 
/nirds  ff  LJt*  monty,  by  the  Calendar  tnonth,  and fo  frapor- 
tu^nablj  ftr  agrtattr  or  Itfir  time  :*'ttn  a  Calendar  month, 

s 


for  aJl /ueh  time,  and  fo  many  CaUndevr  mntbt,  as  /.all  £0 
elapfed  and  ri.u  r:.  .'  ff  the  Ja:d  ih:rrx  fix  CaUr  Ur  mc  uhi, 
over  art::  .  T  ■■' 

from  ibt 

•voyage,  r.      -  -  -       ■  ^       -  -  -  .       _       .  -        .  u 

be  a<:eotinted  at  afct  ejiud,  an  utter  hft  ef  ti>t  fcid  fr'ip  or 
'Vfjffl,  by  fire,  ennvitty  men  'iftKnr,  er  ary  ethir  eaf'naltieSp 

/.  .-,.3.  i,-, 

Kta  fix 
CD. 

hit  fxe^nliis,  aiSif.iiiijiraiiii,  a-  aj'g/st,  a  juli  ar^  pro~ 
portieiial  average  en  all  goods  and  i§e^s  nshieh  the  f aid  A, 
B.  carried from  1 .     ' .   i  '  V/,  and 

on  all  ether  tc,  '  ich  ht 

frail  a.-quire  d .  I  ■  net  bt 

nnttvcidatly  hji  :  /c...  :i(  «.f -  -.1, ci.iga:ica  to  bt 
t/eid,  and  tf  no  tfftS,  or  elje  to fiaad  in  full force  and  yirtnt, 

Sealed'and  delivered  ( being  1  A.  B. 

frjt  duly  famptd)  in  the  > 
prejence  of  J 


y.  INSURANCE  UPON-  LIFE,  is  a  contraa  by 
which  the  Undcruriter,  for  a  certain  fum,  proportioned 
to  the  age,  health,  and  profcUIon  of  the  pcrfon  whofe 
life  is  the  objcdt  of  the  Infurance,  engages  that  thai 
perfon  fhall  rot  die  within  the  time  limited  in  the  pa< 
licy  ;  or  if  he  do,  that  he  (the  Underwruer)  K-ill  pay  a 
fum  of  money  to  the  perfon  in  whofe  favour  the  policy 
is  granted.  Parie,  c.  22. 

Thefe  contracts  have  been  found  to  be  attended  with 
fo  many  advantages,  to  perf'ins  whofe  incoiiet  might 
otherwifc  dctcrmme  with  their  own  lives,  or  ihofc  of 
others,  that  a  Society  obtained  a  Charter  from  Queen 
Anne,  for  the  purpofe  ot  granting  fuch  annuities,  and 
Hill  fubfifts,  under  the  name  of  -fie  Amicable  Society  for 
a  Perpetual  Ajji^ranee  O^ce.  A  fimiUr  Society  is  cfta- 
bliOicd,  by  deed  inroUcd  in  the  Court  of  King's  Benchi 
at  lyejlminfler,  called,  A  Society  for  E^uiinhle  Afurances 
OH  Lives  and  Survivmfbips*  The  tivo  Companies  of 
7'he  Rcyal  Exchange  3.^6  I.'»  f:n  A^~rcTt,-f  .i!fo  obtained  a 
charter  for  the  fame  r  :  Ceo.  %, 

r.  14,  the  tivoCom;  AJur- 
ance  tor  Inforing  of  i.^.^  ...  ..cs,  t^e. 

Bgainfi  fire,  arc  amhoriicd  to  grja:  at:nuitic>  for  lives  or 
on  furvivorlh'p  ;  and  arc  incorporated,  for  that  purpofe, 
by  the  name  of  The  Riyal Exchange  /Ifi^raKce  Antsuit^  C:-n. 
paay.  Private  Urdertvritcri  m^y  ^Ifu'cutcr  into  policies  of 
this  nature,  if  an  Infured  choofts  to  trutl  ti)  their  luigic 
fccurity. 

To  avo'd  the  imqnicoas  gambling  which  had  begun 
to  take  place  upon  thi\,  as  well  as  on  other  Jnforancei. 
iisejlat.  14.  Ci-ff.  3.  c.  48,  provides,  that  No  Infunncc 
Ihall  be  made  on  the  life  or  Uvci  of  any  perfon  cr  per- 
fon5,  wherein  the  perfon  for  whofe  ufe  the  policy  is 
made,  lhall  have  no  intcrc.l,  or  by  way  of  gaming,  or 
wagering,  but  fuch  Infarancc  fliall  b:  null  and  void." 
And,  to  order  more  elfeaually  to  guaid  agalnft  any  im- 
pofilion  or  fraud,  and  to  be  the  better  able  to  afcertain 
what  the  intcrell  of  the  perfon  entitled  to  the  benefit  of 
the  Infurancc  really  is.  it  i$  further  enaftcd,  by  the  fume 
ftatuic,  "  Thit  it  fliall  cot  be  lawful  to  make  any  policy 
or  policies,  oa  the  life  or  livei  of  r.ny  perfon  or  perfon>, 
orothcr  cvcat  or  cvcnu,  withoutinfcrUng  infuch  policyor 

policies, 
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poJiciM.tliepPrron's  nameintcrcded  therein,  or  forwhofc 
ule  or  benefit,  or  on  whofc  account  foch  policy  U  fo  made 
or  underwritten.  And  that  in  all  cafes  where  the  Infur- 
cd  has  ati  interell  in  fuch  life  or  lives,  event  or  events, 
no  jtreatfr  fum  (hnll  be  recovered  or  received  from  the 
Infurcr,  than  the  amount  or  value  of  the  interclt  of  the 
Jnfurcd  ill  (uch  life  or  other  event." 

On  ihis  Ihiutc  it  has  been  determined,  that  the  holder 
of  a  note  for  money  won  at  pUy,  ha>  not  an  infurablc 
intercft-  in  the  life  of  the  maker  of  the  note.  Dfuycr  v. 
Edici  Parkt  432. 

I'hc  general  rules  and  maxims  which  govern  Infur- 
anccs  in  general,  and  on  which  fo  much  ha^  already 
been  faid,  apply  alfo  to  this  fpccics  of  ihem.  The  fol- 
lowing  are  (uch  ar  relate  more  dirc^iiy  to  the  contrail 
now  immcdia:cly  in  qucftion  : 

As  to  the  Hi^: — In  a  Life-Infurance  the  Infurer  un- 
dertakes to  anfwcr  for  all  ihofe  accidents  to  which  the  life 
of  man  isexpofed,  except  filicide,  or  the  hands  ofjuftice. 
The  death  n;ul\  happen  within  the  time  limited  by  the 
policy,  othcrwife  the  Infuters  arc  difcharged  :  and 
though  a  man  receives  a  mortal  wound  durjng  the  cx- 
illcr.ce  of  che  poticv,  if  he  docs  not  in  fjft  die  tilt  after 
the  expiration  of  it,  the  Infurers  arc  not  liable.  Sec 
ff'iUts  J.*s  opinion  in  Lcckjcrv.  O^fv,  l  Term  Rep,  251 : 
but  if  a  man  whofe  life  is  infured  goe*  to  fca,  and  the 
ftiip  in  which  he  failrd  is  never  heard  of  afteiwards,  the 
quellion  whether  lie  did  or  did  not  die  within  the  time 
infured.  is  a  fail  for  the  Jury  to  afceriain  from  the  cir- 
Cuniftances.  Pnttrjhn  v.  Blacky  Parke  433. 

V/iih  refpcil  to  the  iff//.— This  fort  of  policy  being 
on  the  life  or  death  of  a  man,  does  r.oi  admit  of  tlic 
difliiii\ion  between  total  and  partial  lofies.  Parlie  434. — 
Jf  the  Infurcr  bcccmc  bankrupt  before  the  lofs  happens, 
the  pcrfon  ir.tcrcftcd  may  prove  the  debt,  under  the 
cotnminion,  as  if  the  lofs  had  happened  before  it  iHued, 
by  virtue  of  the  Jiat.  19  G:9.  z.  c.  32  :  (See  arrr  IV)  : 
Cox  V.  LtMardt  Dou^l.  (160)  166.  ff.— A  policy  was 
made  for  one  year  /rem  tht  day  of  the  tfate  thereof :  the 
policy  was  dated  Scftltmher  3,  1697  :  The  perfon  died 
cn  September  3,  i6g3,  about  oncoMock  in  the  morn- 
ing, and  the  Ir.furcr  was  held  liable.  2  Sali.Czz  :  1  LJ. 
Paym.  480.  To  prevent  OifputL-*,  it  is  now  ufual  to  in- 
frrl  in  the  policy  the  words,  the  frJJ  and  laj}  daji  ih- 
( laded.  Parke  436. 

Fraud  equally  vitiates  policies  on  lives,  as  it  docs  ihofe 
in  Marine  Infuranccs.  Prt.  Ch.  20:  2  V^m.  206.  But 
where  there  is  a  warrant}'  that  the  perfon  is  in  good 
health,  it  is  fuBicient  that  he  be  in  a  rcafonablc  good 
(late  of  health  :  for  it  can  never  mean  that  he  is  free 
from  the  feeds  of  diforder.  And  even  if  the  perfon, 
whofe  life  was  infured,  laboured  under  a  particular  in- 
firmity ;  if  it  be  proved  by  medical  men,  that,  in  their 
judgment,  it  did  not  at  all  contribute  to  his  death, 
tlic  warranty  of  health  has  been  fully  complied  with, 
and  the  Jnlorer  is  liable.  \  Black.  Rep,  ^xz  :  Parke 
438,  9. 

We  have  already  feen  (^nj/flll.  8;)  that  when  the 
rifle  is  entire,  and  is  once  begun,  there  (ball  be  no 
apportionment  of  premium :  if,  therefore,  the  perfon 
\%hofc  life  was  infured,  (hculd  commit  fuicide,  or  be  put 
to  death  by  the  lui.ds  of  jufticc,  the  next  day  after  the 
rifk  commenced,  there  would  be  no  return  of  premium- 
See  I'yrie  v.  Fletcheft  Cmvp.  669. 


VI,  INSURANCE  aoaikst  FIRB  is  a  contraft 
by  which  the  Infurcr  undertakes,  in  confideraiion  of  itic 
premium,  to  indemnify  the  Infured  againll  ;;II  lufics, 
which  he  may  fudain  in  his  houfr,  or  goods,  by  means 
of  fire,  within  the  time  limited  in  the  ;joIicy.  \  arious 
cfnces  have  been  inlliti.trd  lor  thcic  kind  of  Irifuranccs  : 
fomeenablifhcd  by  Royal  Charter.othcrsby  deedinrolled; 
and  others  \ihich  give  ftcurity  fm  land  fur  the  payment 
of  lofics.  The  rules  by  which  ihcfc  ijocieties  are  govern- 
ed, are  eAablilhed  by  their  own  managers,  and  a  copy 
given  to  every  perfon  at  the  time  he  infures ;  fo  that 
by  his  acquiefcence,  he  fubmits  to  their  pmpofals,  and 
is  fully  apprifcd  of  thofe  rules,  upon  the  compliance  or 
i  non-compliance  with  which,  he  will  or  will  not  be  en- 
titled to  an  indemnity.  There  are  not,  therefore,  man/ 
cafes  on  the  fubjcit  in  our  law-books.  Toe  following 
arc  the  moA  requif;tc  to  be  noticed  : 

The  Lnjt/i3n  //f^roKce  Ccmpany  infert  a  claufe  in  their 
'  propofals,  by  which  they  declare,  that  they  will  not  held 
I  theni*tives  li.iblc  for  any  damage  by  tire  occasioned  by 
any  invafion,  foreign  enemy,  or  any  military  or  ufurped 
p<nvtr  whatever.  Under  this  provifo  it  has  been  held, 
that  the  Infurers  \vere  not  exempted  from,  but  liable  to 
make  good,  a  lofs  by  6re  occaftoned  by  a  mob,  which 
arofc  under  pretext  of  the  high  price  of  provifions  and 
burned  down  the  plaintifi''3  m.ilting  houfe-  2  iVil/  363. 

The  Su  N  F;rf-Ofi(,  in  addition  to  the  above  words, 
adds,  eii'il  ccmrric/tcit.  It  was  held,  that  under  thcfc 
latter  words  the  Company  were  exempt  from,  and  rot 
liable  to  fatiify,  lofTes  occafioned  by  rioters,  who  rofc  in 
the  year  1780,  to  compel  the  repeal  of  a  ftatutc  which 
had  palTed  in  favour  of  the  Konan  Catholicks-  LcK^daU 
v.  Mti/o/t,  Parke^  c.  23. 

When  a  Ic/t  happens,  the  Infured  is  bound  by  the  pro. 
polals  of  molt  of  the  Societies,  and  ought,  in  all  cafes* 
to  give  immediate  notice  of  the  Icfs,  and  as  particular 
an  account  of  the  value,  £5i  .  as  the  nature  cf  the  cafe 
will  admit.  Ho  muft  alfo  produce  a  certificate  of  the 
MiniHer  and  Church -wardens  as  to  his  chara^er,  and 
their  belief  of  the  lofs  fuftaincd,  and  the  truth  of  what 
he  advances.  Parke  ^^S. 

In  thcfc  Infurancet  againd  6re,  the  lofs  may  be  either 
partial  or  total,  and  fomc  of  the  Offices,  if  not  all,  ex- 
prefsly  undertake  to  allow  sll  reafonable  charges,  attend- 
ing the  removal  of  goods  in  cafes  of  fire,  and  to  pay  the 
fuffcrer's  lofs,  whether  the  goods  arc  defUoycd,  lofl,  or 
damaged,  by  fuch  removal.  Parke  44*) 

Thefc  policies  arc  nor,  in  their  nature,  afligr.able,  nor 
j  can  the  interell  in  them  be  tranifcrrcd  without  the  con- 
fent  of  '.he  Ofiicc  ;  contrary  to  whit  has  been  cxprelsly 
determined  in  cafes  of  Marine  Infurances.  1  Term  Pep. 
26.  It  is  provided,  however,  that  when  any  pcrfon 
dies,  the  interell  fhall  remain  to  his  heir,  executor,  or 
adminidrator,  rcfpcdively,  to  whom  the  property  infur- 
ed belongs;  provided  they  procure  their  right  to  be  in- 
dorfed  on  the  policy,  or  the  premium  be  paid  in  their 
name.  Parke  449. 

It  is  necelTary  that  the  pArty  injured  Oiould  have  an 
intercft  or  property  in  the  houfe  infured,  at  the  time 
the  policy  is  made  out,  and  at  the  time  the  fire  happen: : 
and  th-refore,  after  the  leafc  of  the  houfe  is  expired,  the 
Infurc^l's  .ifligning  the  policy  doco  not  oblige  the  Infurers 
to  make  good  the  lofs  to  the  afiigncc.  Lyncif  v,  Dalzel/, 
Brs.  P,  C  :  and  fee  2  ./^M.  554. 

The 
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The  PrtmSitm  upon  common  Infurances  is  ts,  pcf 
at!,  for  ar.y  fum  not  exceeding  looo/. ;  and  zt.  td. 
from  io?o/.  upwards.  Bcfides  which  there  is  a  duty 
to  Government  under  JIat.  zz  GV?.  3.  r.  48,  of  1  /.  (3  J. 
fir  ant.  but  which  latter  docs  not  extend  to  Infurances 
up^jn  public  hofptials. 

By  fica,  17  Cto.  3.  t,  50.  ^  241  if  any  perfoo  ftgn  a 
policy  ot  Infurance  againll  firc»  not  being  duly  llamped* 
he  ibail  forfeit  10/.  and  mull  pay  ^ /.  over  and  above 
the  ufual  tlamp-duttes,  {ie^anteX*  1.)  before  it  can  be 
received  in  evidence. 

Th>;  fame  principles  as  to  fraud,  and  the  nturt!  of 
frmiLtn,  apply  to  cafes  in  Infurance  againfl  Bre  as  to  ail 
other  contracls  of  Infurance. 

INTAKERS,  a  kind  of  thieves  In  the  northern  parts 
of  Eng/and.  to  called ,  becaufc  they  did  take  in  and  receive 
fuch  booties  a^  their  confederates,  the  outpartners,  brought 
to  them  from  the  borders  of  StMlnudi  ihey  are  mCDtion- 
ed  in  Jfat.  9  //.  5.  r.  7. 

iNTASSARE.    Sec  7'«>«. 

INTENDMENT  OF  LAW,  wttiUrU}  le^it.]  The 
undtrrAanding,  intention,  and  true  meaning  ot  law.  Lord 
Csie  fays  the  judges  tiught  to  judge  according  tu  the 
common  Intendment  of  law.  t  I^J. 

iMttKdment  lhall  fomctimei  fupply  that  which  is  not 
fully  exprcifcd  or  apparent,  and  when  a  thing  is  doubt- 
ful, in  fome  cafes,  In:cndmcnt  may  m^ke  it  out ;  alfo 
many  things  (hall  be  ioteiuled  after  verdi^,  in  a  cautc, 
10  m^ke  a  good  judgment :  but  Inicndmcnt  cannot  fup- 
ply the  want  of  certainty  in  a  charge  in  an  indidroent 
for  any  crime,        5  Rep.  121. 

Sometimes  a  thing  i>  nccelTarlly  insmJfd  by  what  pre- 
cedes or  follow^  it ;  and  where  an  indifferent  conllruftion 
icay  have  two  Intendments,  the  rule  is  to  uke  it  moA 
ilrongly  againft  the  plaintiff.  Zktzv.  162.  Though  if 
a  plxntiff*  declares,  that  the  defendant  is  bound  to  Mm 
by  obligation,  it  ihall  be  in'.ended  that  (he  obligation 
w  as  footed  and  delivered  :  if  one  is  bound  in  a  bond, 
and  in  the  folvtitd*  of  the  bond  it  is  not  evprcHcd  un- 
to whom  the  money  Ibnll  be  paid,  or  if  faid  to  the  ob- 
ligor; the  law  will  intend  it  is  to  be  paid  to  the  obli- 
gee :  and  where  no  time  is  limited  for  payment  of  the 
money,  it  lhall  be  intended  to  be  prefently  paid.  2  till. 
Ah.  71. 

The  intent  of  panics  in  deeds,  contrails,  is  much 
regarded  by  the  law  :  though  it  fhall  not  take  place  a- 
gainil  the  direO  rules  of  law  :  the  law  doth  not  in  con- 
veyances of  ellatcs  admit  them  regularly  to  p.irs  by  In. 
tcndment  and  implication  ;  in  dcvifcs  of  lands  they  arc 
allowed,  uith  due  reAri^ions.  A'do^^.  261,  262.  Where 
fcilin  of  an  inheritance  is  cnce  alledgcd,  it  (hall  be  intend- 
ed to  continue  till  the  contrary  is  (hewn,  "Jonts  181.  A 
court  pleaded  generally  to  be  held /tcuaJ*  (en/^tetad'  {hall  be 
intended  helu  according  loihc  common  taw.  Qoldjh.  111. 

By  Intendment  of  law  every  parfon,  or  re^ior  of  a 
church,  is  fuppofcd  to  be  rcfidert  in  his  benclice,  unlcfi 
the  contrary  be  proved.  Ct.  Lit.  78.  h. 

One  part  of  a  manor  by  common  Intendment  (hall 
not  be  of  another  nature  than  the  reft.  Co.  Lit.  73.  ^ 

Of  common  Intendment  a  will  ihall  not  be  fuppofed  , 
to  bff  made  by  collufion.  Co.  Lit.  78.  b.  'ITie  law  pre- 
fumcs  that  every  one  wilt  aft  for  his  beft  advantage; 
therefore  credits  the  party  in  whatever  is  to  his  own 
prejudice,  //a.  Law  lo :  Max.  53.  Ufury  (hall  not  be 
»3 


intended,  unlefs  erprcfsly  found  by  the  jury.  Bridgm. 
112:  10  Rf^.^g.  Covin  ftial!  not  be  intended  or  prefumcd 
in  law,  unlcfs  cxprcfTed  averred.  Brid^m.  i\z.  When 
one  word  may  have  a  double  Intendment,  one  according 
to  the  law,  and  another  aga^ntl  the  law,  that  Intend- 
ment fliall  be  taken  which  is  according  to  law;  and  this 
by  a  reafonablc  Intendment.  3  Bulj.  306  :  Vti'v.  50. 
Sec  further  titles  ImpUcatien ;  lndi£imcnt ;  Dtfd  \  and 
fuch  other  lilies  as  are  applicable  to  this  fubje^l. 

iKTtr.'DMENr  OP  CkiMEs.  In  jnticHt  times  fe- 
lonious attempt!,  intending  the  death  of  another,  were 
adjudged  felony  ;  for  ihr  will  was  t.ikeo  for  the  fail. 
Bra.1.  I  £.  3.  Ujt  at  this  day  the  law  docs  not  general- 
ly punilh  Intendments  to  do  ill,  if  the  intent  be  not  ex- 
ecuted ;  except  in  cafe  of  trcafon,  where  intention  proved 
by  circumd.incei  ihill  be  puniOied  as  if  put  in  execution. 
3  IkJI.  108.  And  if  a  pcrfon  enter  a  houfe  in  the  night, 
with  intent  to  commit  burglary,  it  is  fcluny  :  and  by 
llatute  22  23  C.  2.  <.  1,  maliciouily  cutting  ofF 
or  difabltng  any  limb  or  member,  vvith  an  intent  to  dis- 
figure, 'i5c.  is  felony.  Src  alfo  PUwd.  474..  AITault, 
uith  intent  to  commit  robbery  on  the  highw.-^y,  is  made 
felony  puni(hjble  by  tranfportation  ;  Jiat.  "jGco.z.e.zx. 
—  Intention  of  force  and  ^-iclcncc  makes  riots  cri- 
minal. 3  Iftjl.  9.  Where  men  do  evil,  and  fay  they 
intend  none;  or  if  the  intention  be  only  xc\  beat,  and 
they  kill  a  pcrfon,  they  are  to  be  punilhed  for  the 
crime  done.  P/ov;d.  34;.  If  aman  entering  a  tavern, ^V. 
commit  a  trcfpafs,  the  .aw  wiU  judge  that  he  originally 
intended  it.  8  Ar/.  14.7,  See  this  Dt^Uonary.  titles 
Himicidei  Treafcn  ;  k^c. 

INTENT,  i)x  IN  TENTION.  The  words  of  deeds 
(hjll  be  conl*rued  according  to  the  Intent  of  the  par- 
ties, and  not  otherwife.  The  Intent  (hall  bedcllroycd 
w  here  it  does  doc  agree  «ith  the  law.  PI,  C.  l6o>  i  i 
162  i. 

In  every  aercemeni  the  Intent  is  the  chief  thing  that 
is  to  be  coafidered  :  and  if  by  ih.:  a^  of  Goi,  or  other 
means  not  arifing  from  the  party  hinifjlf,  the  agreement 
cannot  be  performed  according  to  the  words,  yet  the 
party  (hall  perform  it  as  near  the  Intent  as  he  may. 
yV.  C.  290. 

Common  ufagc  and  repuution  frequently  govern  the 
matter,  and  direct  the  Intention  of  the  parties ;  as  upon 
falc  of  a  barrel  of  beer  the  barrel  is  not  fold,  but  upon 
fate  of  a  hogfhead  of  wine  it  is  oihenvife.  Savtl  124  : 
Hardr.  3.  The  Intention  of  a  man  is  not  always  to  bC 
purfjcd  in  equity  ;  as  if  a  man  fettles  a  term  in  truft 
for  one  and  his  heirs,  yet  it  (hall  go  to  the  executor. 
I  Vtrn^  164. 

All  deeds  are  but  in  nature  of  contraftj,  and  the  in- 
tent of  the  parties  reduced  into  writing,  and  the  Inten- 
tion is  to  be  chiefly  regarded.  In  an  aft  of  parliament 
the  Intention  appearing  in  the  preamble  (h.^ll  controul 
the  letter  of  the  law  ;  and  from  the  regard  which  the  law 
iifclf  gives  to  the  Intention  of  the  party,  it  is,  that 
where  there  is  6ne  by  render,  there  (hall  be  no  dower  j 
and  fo  a  rent  or  recognizance  fti-itl  not  be  extinguilhed 
by  levying  a  fine  to  the  party,  i'trn.  58.  See  i4A7ii. 
Abr.^K.  Litci  /,  and  this  Dictionary,  titles  Died  \  Limiia- 
lien  ;  Agreemtni  ;  Statute  ;  &c. 

INTENTIONE,  A  writ  that  lies  againft  him  who  en- 
ters into  lands  after  the  de:ilh  of  tenant  in  dower  or  for 
life,  fje.  and  holds  out  him  in  reverfton  or  remainder. 
F.  iV.  B.  203. 

INTER 
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INTER  CANEM  &;  LUPUM,  Words  formerly  ofcd 
in  appeals  to  lignify  ihc  crime  being  done  \n  the  twilight. 
Jater  Pluciia  tie  9'rin.  y  Eii.  \  :  Ret.  12  :  G/cuc.  tlac. 
Cer.  apuii  Nevun  CaJIrum.  24  Ed-  6.  Rit.  6,  This  in 
Hen/erdji'tre^  they  call  ihc  Tr.sck-jhadon,Vt  corruptly  the 
mock'JLtidt ,  and  in  the  north,  dayhgbi* fgatc ;  others, 

INTERCOMMOMNG,  Is  where  the  commons  of 
tivo  manors  lie  together,  and  the  inhabitants  ol  both 
have  time  out  oi  tnind  dcpallered  ihcir  c«itllc  promif- 
coufly  in  each.  Cs-itr//.  See  title  Cimmcn. 

INTI^KDICTION,  mtrrdtche  ;  inttrdiaum.']  An 
ecclcrialtical  cenfurc,  prohibuing  the  ndniinillraiton  of 
divine  ceremonies.  See  ll'al/.  Hijl.  an.  1357-  U  is  a 
geaeral  excommunication  of  a  whole  country  or  pro> 
vincc:  it  is  mentioned  in  fomc  of  our  hirtorians,  ^.-iz. 
Knighton  iclis  Ui,  anm  1208,  ih.it  the  Pope  cxcommuni- 
tAtcd  King  'Johut  and  all  his  adherents,  Et  tcum  terram 
^nglkanam  fuppc/uit  interdiilo,  which  btrgan  the  firft 
Sunday  after  Ea^cft  and  continued  lix  years  and  one 
month;  during  all  which  time  nothing  was  done  in  the 
churches  bcfides  bapiifm  and  couteflions  of  dying  people. 

Th e  ancient  Form  of  ak  Interdict. 
IN  the  name  of  Chrift,  ffc  the  Jttfijcp,  m  tfha!/  of  the 
father,  Stn,  and  Hety  Ghe/l,  ana  p/  St.  Pettr,  the  (hief 
^  tbi  apajiiett  and  in  cur  own  hi  half,  do  eKcenmunuate 
and  interdict  this  ehareht  and  all  the  chapels  thereunto 
helonging,  that  ko  mat  from  hrnctforth  may  have  leave  to 
ftng  mafs,  or  to  bear  it,  or  in  any  njije  to  admtnijier  any 
di-vine  e^te,  nor  to  recei  ve  Gcd^s  tuhti  without  our  lea've  ; 
and  ivl'cfoe  ver  Jhall  prefume  to  fing  or  hear  mafi,  or  perform 
any  divine  office,  or  to  receive  any  t-thet,  contrary  to  ihij  in- 
cerdid,  on  the  part  of  God  the  father  Almightj,  end  if  the 
Sin,  and  of  the  Holy  Gh^JI,  and  on  the  Ithalj  cf  St.  Pet?r, 
eind  all  the  faints,  let  him  he  accurftd  and  fcparaicd  from 
all  Chrijlian  foeiety,  and  frem  entering  into  Hsly  Aiotlnr 
Church,  lulere  there  is  forgtveneft  of  fint ;  aad  let  hint  he 
Anathema,  Maranaiha,  for  ever,  ivith  the  devth  in  hell. 
Fiat,  fiat,  fiat.    Jmn, —  Du  Cance. 

This  fevcre  church-cenfurc  has  been  long  difufcd. 
Sec  further  titles  Paptjl ;  Rome. 

INTERDICTUM,  In  the  civil  was  a  prohibi- 
tion nearly  equivalent  to  the  tnjunSion  of  cur  Court  of 
Chancery,  See  title  Jnjuneiion. 

INTERDICTED  of  WATER  and  FIRE.  Were 
anciently  thofe  perfons  whofuffcrcd  baniflimcnt  for  fomc 
crime  ;  by  which  judgmi*nt,  order  was  gi\'cn  that  no 
man  fhould  receive  them  into  his  houfe,  but  deny  them 
fire  and  water,  the  two  necefiary  elements  of  life,  which 
amounted  as  it  were  to  a  civil  deatU  ;  and  this  was  called 
legiiimum  exil:um,  fays  Livy. 

INTEREST,  tnterefe.]  U  commonly  taken  for  a 
chattel  real,  as  a  Icafc  for  years,  ^c.  and  more  par- 
ticularly for  a  future  term  ;  in  which  cafe  it  is  faid  in 
pleading,  that  one  is  poflcflled  de  iniertjfr  termini.  There- 
fore an  cilate  in  lands  is  better  than  a  right  or  intert-ft  in 
ihem  :  though,  in  legal  undcrftanJing,  an  intcrell  ex- 
tends to  elUtcs,  rights,  and  (ides,  that  a  man  hath  in. 
or  out  of  lands,  (3c.  fo  as  by  grant  of  his  whole  inicrcft 
in  fuch  land,  a  reverfion  therein,  as  well  as  poflcOion  in 
fee-fimple,  lhall  pafs.  Co.  Lit.  345.  Bccaufe  no  livery 
of  feifm  is  necefiary  to  a  leafe  for  years,  fuch  Icflee  is 
not  faid  to  be  fcifed,  or  to  have  true  legal  fcifin  of  the 


land.   Nor  indeed  does  the  bare  leafe  veft  any  ejfafe  m 

the  lefTce,  but  only  gives  him  a  right  of  entry  on  the 
enemtnt,  which  right  is  called  his  inicretl  in  the  term, 
or  interejje  termini :  but  when  he  ha:»  a^ually  fo  e:itered, 
and  thereby  accepted  the  grant,  the  cllatc  is  then  and 
not  before  veiled  in  him,  and  he  is  ptjfefied  not  properly 
of  the  land  but  of  the  term  of  years ;  ti»c  pofTcfiion  or 
fcifm  of  the  land  remaining  l^ill  in  him  who  hatb  the 
freehold.  \  Injl.  ^b:  See  2  Ca/Kn.  144..  h.  2.  9. 1.: 
and  this  DiiUonary,  titles  Lcofe  ;  Term  ;  Ejiate. 

A  mortgage  is  an  Intcrcft  in  land,  and  en  non-pay- 
ment, the  elUte  is  abfulutc  in  law,  and  his  interell  is 
good  in  equity  to  entitle  him  to  receive  and  enjoy  the 
profits  till  redemption  or  fatisfaMion  ;  and  on  a  fore- 
clofjre,  he  hath  the  abfolutc  eltatc  both  in  law  ar.d 
cqiiiiv.  pylW.  196.  See  title  Mortgage. 

INTEREST  OF  MONfcY,  The  legal  profit  or  re- 
compcncc  allowed,  on  lo.ms  oi  money,  to  be  t:^ken  from 
the  borrower  by  the  lender.  The  rate  of  legal  Intereft 
has  varied  and  dccreafed,  according  as  the  quantity  of 
fpccie  in  this  kingdom  h.is  increafed  by  accefiions  of 
trade,  the  introduction  of  paper  credit,  and  other  circum- 
ftances.  The  fat.  37  H.  8  t.  9,  confined  Inrcrtil  to 
10  per  cent.;  and  fo  did  the  fiat.  13  Etix.  c.  8.  The 
fat.  21  fac.  I.  c.  17,  reduced  it  to  8 per  cent. ;  and  the 
fat.  12.  Car.  z.  c.  13,  to  fix  :  and,  (alUy,  by  fat.  iz 
Ann.  fi.  2.  e.  16,  it  was  brought  down  to  five  per  cent, 
per  annum ;  which  is  now  the  extremity  of  legal  Intereft 
that  can  be  taken  on  a  loan  of  money.  But  yet  if  a 
contra^  which  carries  Intcicfl  be  made  in  a  foreign 
country,  our  courts  will  direct  the  payment  of  Intereft* 
according  to  the  law  cf  the  country  in  which  the  con- 
ir.-rd  was  made,  i  Ep  Ah.  289:  1  P,  Wmt.x^e^  :  (See 
2  Bro.  C.  R.  2.)  Thus  Irijer,  AmtF.'can,  Tiirk;fi>,  and 
Jndiiiv,  IntereA  have  been  allowed  in  our  courts  to  the 
amount  of  even  10  or  12  per  cent. ;  for  Jntcrcrt  depends 
on  local  circumfiances,  and  the  rcfuial  to  enforce  fuch 
coniraAs  would  put  a  Uop  to  all  foreign  trade.  And 
by  fa!  i^Geo  3.  f.  791  all  h<^nu  f.de  mortgages  and 
fijcuritics  on  cftatcs  or  property  iii  Ireland,  or  the  plant- 
ations, bearing  Interell  not  exceeding  6  per  tent,  (hall 
be  legal,  though  ixccutcd  in  Crtui  Br,ta:it%  2  Cemm 
46;.     30.  I  X  4.  S.re  further  this  Dictionary,  title  V/iry, 

Where  an  ciule  is  devited  lor  payment  of  debts. 
Chancery  ivill  not  allow  lotereft  for  book,  debts.  3  C//. 
Rep  y|.  Whire  lands  are  charged  with  payment  of  a 
fum  in  grofs,  they  arj  alfo  chargeable  iii  i'qui;y  with 
payment  of  Intcrell  fur  fuch  fum.  Fin,  R,  286.  Intcrell 
IS  recover-.d  by  way  of  damages,  where  d.images  arc  re- 
covered t  aiione  dttiKitciiii  dehiti  v  but  not  u  here  damages 
only  are  recovered,  for  inlerelt  is  not  recovered  oanfoKt 
dampnorum'^  per  Po-ivrl  j.  z  Salk.ti^.  No  Interetl  10 
be  allowed  for  coIIn,  14  .4hr.  title  Interefi,  In  a 
long  unfeliled  partncrfliip  account,  rendered  intricate  by 
the  ncgtc-t^  of  a  party,  he  (liall  have  no  Intcrcft  on  the 
balance  when  fettled,   \  Bro.  C.  R.  ijp.   Sec  further 

titles  Bankrupt  ;  Account  %  Doinages  ;  Mortgage,  (Sc. 

Inters  ST  onLkcacus.  In  cafvofavetUd  Legacy, 
due  immediately,  and  charged  on  Und,  or  money  in  the 
fundi,  which  yield  an  immediate  pruln,  Interelt  fttall  be 
payable  thereon  from  the  tcftator's  death  ;  but  if  charged 
only  on  the  perfonal  cftate,  which  cinnot  be  immediate- 
ly got  in,  it  Hull  carry  Interelt  only  from  the  end  of  ti  c 
year  after  the  death  of  the  leftator.  2  P.  ff'ms.  26,  z-. 
Sec  li;Ic  Legacy ;  E.xtcutor, 


TnTbrsjt,  or  ko  Iwterest.  See  title  hfttrMvet. 

tNTfinii^TED  Witness.  InterclVd  WitncU''-s  may 
be  examined  upou  a  fwr  *^.rr,  if  luffK^cd  to  be  Icctctiy 
concerned  in  the  event ;  t  r  their  intcreft  may  be  proved 
iti  court.  3  Ctrnm.  iyo.  See  titles  Evtdeuct ;  tf  iiaefs. 

INTKRLINE.'VriONiN  ADttO.  Scciii./Jwd'jn. 

INTERLOCUTORV  DECREE  in  CHANCERY. 

Sec  titles  Cinutetry  j  InjunSlion  ;  Dftr^:. 
.  Ikterlocutory  JuocMBNT.  Jnteflocutofy jodg- 
nents  are  fuch  as  arc  givco  in  the  middle  of  a  caule, 
u|jon  fomc  plea,  proceeding  on  default,  which  is  on- 
ly intermediate,  and  doc5  not  finally  dctermi.ic  or  coin- 
ptctc  the  fuit.  As  judgment  for  the  plaintiff  in  abate- 
ment* of  nffiMditu  cklitr^  X.  c.  that  defendant  fha!l  anfwer 
over*  or  fartiier,  plead  in  chief,  or  put  in  a  moiefubiUn- 
lial  pica. 

But  the  Interlocutory  Judgments,  mol^  ufually  fpoken 
of,  arc  thofc  inccmptcic  judgments,  whereby  tlic  right  uJ 
the  pbin'.ifT  is  indeed  eDaliliihcd,  but  the  quantum  of 
damages  Inllatncd  by  him  is  not  afcertained,  which  is 
ihc  province  of  a  jury.  In  fuch  cafe  a  writ  of  enquiry 
iHues  to  the  (heritF*  who  fummons  a  jury,  encjuircj  of 
the  damages,  and  returns  to  the  couit  the  inquisition  fo 
taken,  v^hcrcopon  the  plaintiff*  *s  attorney  uxes  cclh, 
and  figrs  final  judgment.  3  Cam/n.  396,  397.  See  title 
Jutlgmtnt,  I. 

Jktbrlocutoky  Order.  See  titles C^in-rr^;  /jv- 
jm/Jtsn. 

INTERLOPERS,  Perfons  who  intercept  the  trade 
of  a  company  of  m;,'rch.mts.  Merc.  />;>?.  Applied  prin- 
cipally to  thofe  who  tnlringc  the  cliarters  of  the  Eafi 
India  Campanj.  See  that  title. 

INTERPLEADER,  Fr.  nterp/ai^er  Uit.  in/erf Ui- 
tan.]  To  dilctib  or  try  a  pcnnt  incidentally  happening 
as  it  were  between,  before  the  principal  caufe  cm  be 
determined.  Inierpleadrr  is  allowed,  that  the  defend- 
ant may  not  be  charged  to  two  fcvcrally,  where  no  de- 
fault is  in  him  :  as  it  otic  brings  detinue  agatn0  the  de- 
fendant upon  a  bailnu-nt  of  goods,  and  anotfier  againtt 
him  upon  3  trover,  there  (hall  be  Interpleader,  to  afccr- 
tain  wha  hath  right  to  his  adion.  z  Daitv.  j^6r.  -^yg.  If 
two  bring  feveral  detinues  againll  ^,  B,  for  (he  lame 
thing,  and  the  defendant  ackrowJcdgcs  thz  action  of  one 
of  them,  without  a  prayer  of  Interpleader,  they  fhall  not 
interplead  on  the  rcquell  of  the  other  ;  for  the  Inter- 

g leader  is  given  for  the  fccurity  of  the  defendant,  that 
e  may  not  be  twice  charged,  and  he  hath  waived  that 
benefit.  i8  Ed.  3.  iz. 

If  one  brings  driinae  agilnfl  B.  and  counts  upon  a 
delivery  of  go<xl5,  i£<*  (o  re-deliver  to  him,  and  another 
brings  detinue  againll  him  alfo,  and  counts  fo  likcwifc  ; 
if  there  be  not  any  privity  of  bailmsnt  bt;iwcen  ihcm, 
yet  tSey  (hall  interplead,  to  avoid  the  double  charge  of 
the  defendant ;  and  alfo  becaufe  the  court  cannot  krow 
to  whom  to  deliver  the  thing  deuined,  if  both  (hould  re- 
cover. Br.  Emtrpitsd,  3.  And  upon  fuch  feveral  deti- 
rucj,  if  the  defendant  fays  that  he  found  it,  and  traverfes 
the  bailment,  they  Iball  interplead  ;  for  then  he  ii  charge, 
able  as  well  to  the  one  as  the  other  ;  fo  if  he  Ciys  ihiit 
they  delivered  jointly,  atfym  Aact  that  ihey  delivered  it 
as  they  have  counted :  but  it  \\  orhcrwik-,  !f  the  dc- 
fend.ini  doth  not  iraveif'c  the  bitilment,  l»ccaofc  if  there 
was  1  bailment,  he  is  chargeable  onl^*  to  the  bailor,  and 
may  plead  ia  bar  againll  the  others,  i  Darv.  782. 


Where  two  bring  feveral  detinues  for  ooe  thing,  and 
the  dclendant  pravi  th.it  he  mr.y  irterplc.id,  ard  delivers 
thetninglott  award  of  the  Inter- 

pleader, one  J:  ,,e  oihcr  (hall  not  have 

judgmint ;  04:     .  .w>  full  iJtcr  the  Inter- 

pleader, the  ottiLr        Ui\c  j.jagnicnt.  1 1  //.  6.  19. 

If  a  recovery  be  had  upon  an  Interpleader,  judgment 
(hall  be  given  to  recover  the  thing  dem;tnded  againlt  the 
defendant;  and  not  againll  the  garnilhcc,  in  cafe  of 
garmlhmcnE,^:?.-.  zUafv.y%^,  When  two  have  inter- 
pleaded in  dcunue,  he  that  recovers  (ball  recover  damage 
againft  the  other.  Br.  Damage  66. 

There  was  formerly  Interpleader  relating  to  delivery 
of  lands  by  (he  King  to  the  right  beift  where  two  per- 
fons out  of  wardfhip  were  lound  heirs,  t^e.  7  Hrp.  4^  ; 
jMivji/,  Prtr.  cap.  17:  Bra.  \\i\e  Enttrphad.  And  an- 
ciently tills  bead  (fpclt  Eocerpleadcr)  made  a  great  title 
in  the  law. 

There  arc  alfo  BdU  tf  Inttrpkader  in  a  Court  of  Equi- 
ty. Thus,  where  two  or  mure  perfons  cluim  the  fame 
thing  by  difiercnc  or  leparate  interelU,  and  another  per- 
fan  not  knowing  10  u  hich  uf  the  claimants  he  ought  of 
right  to  rci  ii-r  a  djbt  or  duty,  or  to  deliver  property  in 
his  c;j;'       '  r  art  by  fomc  of  tiiemj  he  may 

cxblb;-  againil  them.    In  this  bill 

he  muiL  .  .L  and  their  levcral  claim}; 

and  pray  t,iat  they  may  icterplcad,  fo  that  the  court 
may  adjjdre  to  whom  the  thing  belongs,  and  he  may 
be  ind -1:  '  Trtai.         See  BanB^  ^o}  : 

I  £f . :  I  Burr.  37 :  Fm.'i.  Reg.  38. 

'ihv  ..n  cotf  is  of  equity  proceed  in 

thcfe  L  to  ih&fc  by  which  the  courts  of 

law  a: .  .  cale  of  baxlihtui :  the  courts  of  law 

comptii-i  _;  1  ..,i:cr  between  perfons  claiming  pro- 
perty, for  the  in^^cmniiy  of  a  third  pcrfon  in  whofc  bands 
the  property  is,  in  thofe  cafes  onlv  where,  by  agreement 
of  both  claimants,  the  prcpc:  bai  td  to  a  third 

perfon  ;  and  the  courti  of  i  ;  li.e  remedy 

to  all  9ibir  eaici  (  leavifig  li.  .'.[n.-i.t  to  the  cofr- 

mon  law)  to  which  in  conTciecce  it  ought  to  extend.  Mitf. 

If  a  bill  of  Interpleader  does  not  fbow  that  each  of  ihe 
uefcndant!,  whom  it  fecks  to  compel  to  interplead, 
claims  a  right,  both  tfie  defendants  may  demur  ;  one  be- 
caufe the  bdl  (hows  no  claim  of  right  in  him  ;  the  other, 
becaufe  (for  that  very  reafon)  the  bill  Ihows  no  caufe 
of  Intcrpieadif.  1  /V=.  248.  Or  If  the  bj>l  (hows  no 
right  to  compel  the  dcfenduts  to  interplead,  whatever 
rights  they  may  claim,  each  tiefcndani  may  demur.  As 
the  court  will  not  permit  fach  a  bill  to  be  brought  in 
coUufii-n  with  cither  claimant,  the  plaintiff  mull  ai.nex 
to  his  bill  an  athdavit  tfiat  it  is  nut  cxhif.itcd  in  collulion 
with  any  of  the  parties ;  the  want  of  which  afiidavii  is  a 
caulc  of  demurrer.  1  l^ez^  248.  A  bill  of  thl^  nature 
generally  prays  an  Injun^ion  to  retrain  ih 
of  ihc  chinianii  in  foT  c  other  court ;  anu 

ufcd  to  delay  the  payment  of  money  by  w  n 

any  is  due  from  him,  he  cught  by  hit  bill  to  oher  to  pay 
the  mcney  due  into  court.  Mt:f  Trtat.  ia6. 

After  a  decree  en  a  bill  of  iLicrpIeader,  there  is  gene- 
rally an  end  of  the  fuit  as  to  the  plaintifr  ;  and  if  he  dies, 
the  caufe  mav  proceed  wi:hout  revivor.  1  hint,  351. 
ice  further  titles  Cbanecrj  ;  JiyMM,  Iitii,  is'e, 

INTERREGNUM. 
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UltEGNUM.  Thwc  cannot  he  any  T^f^j 
num  in  thW  country,  by  iht*  policy  of  ihe  Coitllitutiun  ; 
for  ihe  rigKt  of  (ovorcigiuy  \%  fully  velUd  in  l!ie  fuc- 
colVor  to  lUe  ihrorc  by  the  very  d«  fccnt  of  ihu  crown. 
HiJnce  the  lUiutes  paflVd  in  the  firll  year  after  thcrdlor- 
adon  of  Ca*:  U.  arc  always  c-illcJ  the  ails  of  ilie  I2ih 
year  of  his  reign :  and  all  the  other  legal  proceedings  of 
that  TL-ign  arc  reckoned  from  the  year  1O4S,  and  not 
from  1660. 

JNTERROGATORIES.  Arc  particular  qucllions  in 
writing,  dcmindt-J  of  witncfTtrs  broui^ht  in  to  be  ex- 
amined in  a  cautr,  t'fpccially  in  the  Court  of  Chancery. 
Thefe  Interrogatories  mutt  be  exhibited  by  lUc  parties 
in  the  i'uit  on  each  fide ;  which  are  either  direfil  for  the 
party  that  produces  them,  or  counter  on  behalf  of  the 
adverfe  party  :  and  generally  both  Plaintilf  and  De- 
fendant may  exhibiE  dired,  and  counter,  or  crcfs  In* 
icrrogaiories. 

They  are  to  be  pertinent  and  only  to  the  points  neccf- 
fary,  and  cither  dr.iwn  cr  prrL-fed  by  counfc),  and  mufl  be 
figned  by  them:  if  tlicy  arc  leading,  i/.-si.  fuch  as  thcfe, 
DiJ net  yen  t/&  cr  fa  fuh  a  thttt^t  &c.  the  dcpmuions  on 
them  will  be  fupprcded  ;  for  ihey  tbouM  bL*  drawn,  DiJ 
you  feCt  cr  )(iu  not jeet  SiC.  without  leaning  to  either 
fide  ;  and  not  only  where  they  point  more  to  one  fide  of 
the  quelUon  than  the  other ;  but  if  they  arc  tec  parilcuUr, 
they  will  likewifc  be  fupprcffeJ.  'J'he  CommitTioners, 
iSc.  who  examine  witncflcs  on  Imcrrcgatoric;,  mull  ex- 
amine to  one  Interrogatory  o.^ly  at  a  time  ;  they  are  to 
bold  the  witneiTes  to  every  point  interrogated  ;  and  talte 
what  comes  from  them  on  their  examination,  witliout 
aCcing  any  idle  quetlion^.  cr  piftting  down  any  imperti- 
nent anfwers  not  relating  to  the  Interrogatoiies,  £iV. 
Sec  titles  ZJ//^/yc)Tj  ;  Equity, 

Ifa  conttmpt  be  committed  in  the  face  of  the  Court, 
the  offender  may  be  inflantly  apprehended  and  impii* 
foncd  at  the  difcrttion  of  the  Judges,  without  any  lar- 
ihcr  proor  or  examination.  StaunJ/.  V.  C.  73.  6.  In 
matters  arifing  at  a  diAincc,  the  Court  gcncr.illy  grant  a 
rule  to  tliow  caufc  why  an  attachment  ihould  rot  iflue. 
Of  in  very  flagrant  inllanccs  of  contempt,  an  attschmcnt 
ifluvs  in  the  lirit  iollancc.  SaU.S^:  Sfra,  185,  564. 
This  proceft  is  intended  to  bring  the  party  into  Court, 
mid  when  there  he  mufl  either  tland  crmmittrd  or  put 
in  bail,  in  order  to  anfwer  fuc'fi  I/;ifric^afcries  as  (hall 
be  adminillcrcd  to  him  for  the  inrormacic-n  cf  the  Court. 
Thefe  hitirogatariti  are  in  the  nature  of  a  charge  or 
accufation ;  and  if  any  of  them  arc  improper,  the  de- 
fendant may  rcfurc  to  anfwcr  it,  and  move  the  Court  to 
have  it  llruck  out.  Sira.  444.  If  the  party  can  clear 
himft-If  upt<n  oath,  he  is  difchargcd ;  but  if  perjured, 
ciay  be  profccuted  for  tlie  p;rjury.  6  A/*/.  73.  If  the 
contempt  b<:  of  fucJi  a  nature,  tiiac,  when  the  fail  is  once 
achnowli-dgcd,  the  Couit  can  receive  no  farther  inform- 
ation by  Ir.irnogatorics  than  it  is  already  poffe^rd  of 
(.IS  in  ca!e  of  a  rcicue)  :  the  d?f:rdant  may  be  admitted 
to  make  fuch  fimp'e  acknowledgment,  and  receive  his 
judgment  without  anfwering  to  any  Interrogatoiies;  but 
rctuii:ig  tn  anfwcr  or  anfwering  evafivcly  is  punilliable 
a»  a  hi^h  and  repeated  contempt.  4  Cmni>  287.  c.  20. 

With  regard  to  this  fingular  mndc  of  trial,  thus  ad- 
irittcd  in  this  cue  particular  inflance,  and  fo  contrary  to 
the  genius  of  the  cominoo  law  in  any  other,  it  may  be 
Vpl.  11. 


fertt  to  obfervc,  that  as  the  proccfs  by  attachl^ltfiie 
in  general  appears  to  be  extremely  ancient;  \X'  ^'^ 
H,  6.  37:  zi  £  4.  29;)  and  ha»,  in  more  rrodirrn 
limes,  been  recognjfed,  approved,  and  cor.fiimcd  by  fc- 
vcral  (xprefs  a^ls  of  pivliament  ;  {Siatutej  4;  EUx.  c  6, 
^3:13  Car.  %.Jl.  2.  -f.  2.  §  4  :  9  10  /f.  J.  r.  1 5  : 
12  Jij.J}.  2.  15.  ^  5  )  fo  the  method  of  Ckaminin^ 
the  dclir^qucnt  upon  oath  with  rr-^ard  10  the  contempt 
allcdgtd,  i-.  at  Icift  of  as  high  antiquity^  and,  by  long 
and  immemorial  ufa^c,  is  now  become  the  law  of  tud 
land.  M.  5  E,  4.  r«.  75,  cited  Rajl.  Eat.  268.  //.  J : 
4  Comm.  aS3.  c.  :o. 

It  hxs  been  remaiked,  tliat  the  adroifJion  of  the  party 
to  purge  himfrlf  by  oath  is  more  favourable  to  bis  li- . 
bcrty,  though  perhaps  not  lefs  dangerous  to  h:>  cou- 
fcicr.ce,  iiome  dcclamauun  hr.s  a!fo  bcca  ufcd  ajjninft 
the  tcmptatiiw  to  perjury  afTofilcd  by  this  proc<;caing; 
this  latter,  howjvcr,  is  an  arj;uifient  which  can  never 
affe£l  the  cafe  of  any  honcH  man. 

IN  TESTA  I'Eii,  Initjiaii.l  There  are  two  kinds  of 
Intellatcs;  one  who  makes  no  will ;  another  who  makes 
a  will,  and  nominates  executors,  but  tliey  rcfufc;  in 
which  cafe  he  dies  an  Intcflate,  and  the  Ordjitary  com- 
mits adminilUaiion.  2  Par.  Jitft.  fel  397.  In  former 
times,  he  who  died  InteAace,  was  accounted  damned, 
b::caufe  (as  Mat.  Pur,  tells  us)  he  was  obliged  by  if.e 
canonsj.to  leave  at  Icall  a  tenth  part  of  his  jjocdi  to 
pious  afes,  for  the  rcdcmpiinn  of  his  foul;  thcrcf.>rc, 
whoever  reglcAcd  fo  to  do,  took  no  care  of  bii  own  fal- 
vjtion.  They  made  no  difference  between  a  fuicidc  and 
an  Ir.iellite;  for  as,  in  one  cafe,  the  goods  were  for- 
feited to  the  King,  fa  in  the  other  they  were  for- 
feited to  the  chief  Lord.  But  becaufe  it  was  accounted 
a  very  witked  thing  to  die  without  making  any  d:llri- 
bution  of  his  goo^s  to  pioi^s  ufcs,  and  fuch  cafes  often 
happen  by  fudden  deaths,  therefore,  by  fubfequen:  con- 
lUtuiioDt,  the  tiiihops  had  power  to  make  fuch  dillri- 
bution  as  the  Imellaie  himfcif  was  hound  to  do;  and 
thii  was  called  El/^mo^na  raiUnahiiit.  And  it  was  by 
this  means  that  the  fpiritui)  courts  came  firll  to  h:ive 
jurifdi^ton  in  tellamentary  cafes.  See  this  V>i€t.  titles 
Executors  \  ff't/I. 

Iktestatjs*  Estates,  The  goods  and  chattels 
of  perfonsdyi(;g  intcfUic.  2 ^^r.  73.  SeethisDi^. 
title A.T.va.'tr,  1.  i  :  V.  7.  8. 

INTOL  &  UTTOL,  Toll  or  cuflom  paid  for  tUi.j*s 
imported  or  exported,  or  brought  in  and  fol  J  out.      .:  ei!. 

iNTRAPvE  MARISCUM.Todraina-ylowgroumi, 
and  by  dykes,  walls,  i£c,  take  in,  and  icd»)cc  it  to 
h<rbi^e  or  pafturc  i  whence  comes  the  v,or^  le/u'nrj. 

IN  I  KU3ION', /»/r«/a,]  Is  when  the  anceHor  dies 
fcifed  of  any  cfUie  of  inhcriMnce,  cxpeAant  upon  an 
cftatc  for  life,  and  then  tenant  for  life   '       1        ,  , 
whofc  death  and  entry  of  the  Heir,  a  Iti 
Ca.  L:t.  277:  Btc.'i  Ith.  4.  m^.  2.  Intn;.  >  , 

fignif.elh  an  unlawful  entry  into  lands  or  tci.nr.rr.t!  vri.I 
of  a  poircflbr,  by  him  v^ho  htth  no  riglit  to  the  fame : 
and  the?  diflcicnce  between  nn  Intruder  and  an  Abator  is 
this,  thai  an  Abator  cntcreth  into  lauds  void  bv  the 
dc.ith  of  a  tenant  in  fee;  a-d  an  Intruder  enters  into 
land  void  by  ihc  death  of  tenant  for  life  or  tcsts. 
F.  A'.  B.  203. 
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jBliuiJiant  ranks  Intrulion  a)  a  fpi-cio  bf  injury  by 
OLilUr,  or  a:iioujn  of  poucUion  Uota  tbe  freehold,  and 
ftates  it  to  be,  The  entry  of  a  llrsngcr,  after  a  p:irttcutar 
<ftatc  of  freehold  is  determined,  before  him  iti  remainder 
or  revcrftou.  It  happens,  fays  lie.  ultcre  a  tenant  for 
term  of  life  dieth  leifcd  uf  lands  and  tenements,  and  9 
llrangerenteieth  therccn,  nft;rr  fuch  dcarh  of  the  tenant, 
and  before  any  entry  of  him  in  remainder  or  rcverlicn. 
The  dift'erencc  between  Intrulion  and  Abatement,  he 
Hates  to  be,  that  an  Abatement  is  aUvays  to  the  prcju- 
-dicc  of  the  heir,  or  immrdi  kCe  devifce ;  an  Idtrufmn  ti 
alwayi  to  the  prejudice  of  Inm  in  remainder  or  rc- 
vcrGon.  So  ib-tt  an  Intrufion  is  always  immediately 
conft«iuent  l-wh  ilie  determination  of  a  particular  elVitc: 
an  Abatement  is  aNvay  «  confiquent  upon  the  defcent  or 
•dcvile  of  an  eiUtc  in  fee-firiplc.  3  Comm.  169  r.  id.  (2). 

There  is  a  writ  of  Inlrufion,  which  iics  where  the  te- 
nant for  life,  l^c.  dic> ;  but  if  a  m.in  doth  intrude  after 
the  death  of  fuch  a  icniini,  he  in  revcifiun  m  tnii  (hall  not 
have  this  wri;,  but  is  put  to  lii*  furmtdsn :  for  it  lieth 
only  for  htm  who  hath  the  rcvcrfion  in  fee  riinpic,  ^V. 
after  the  death  of  tenant  for  life,  or  in  drwcr,  iit.  AVw 
fiat.  Br.  ^09.  Alfo  one  having  fuch  a  fec-eflatc  in  re- 
mainder, fhall  have  writ  of  Intrulion;  and  the  alBgnee 
of  the  rcmiinder  may  biing  it*  as  well  as  an  bcir,  tSe- 
Nt^  A'  li.  509. 

A<  he  •■■ho  enter*  and  keeps  the  right  heir  from  the 
pOtTci^icn  of  hit  anccftor  is  an  Intruder  punifhable  by 
common  law  ;  fo  he  who  enters  on  the  King'<  Und  and 
nkes  tbe  proAts,  is  an  Intruder  a^aind  the  King.  Co 
Lilt.  277.  For  this  Intrulion  information  may  be 
brought;  but  before  office  found,  he  who  occupies  the 
land  ih.^  not- be  faid  to  be  an  Intruder,  for  Intrulion 
cannot  be  but  where  the  King  is  a^ually  poiTeHcd,  which 
is  not  before  ofltce ;  though  the  King  is  intitted  to  the 
mefne  profits  after  the  tenant's  cllatc  ended*  i^tcer  295. 
iiee  title  J-i/crmaitcn,  I. 

By /af.  21  y<ic.  I.  cap,  14,  the  defeodanu  may  plead 
the  general  tlTue  in  informations  of  Intrufion,  brought 
on  behalf  cf  the  King,  and  retain  their  pofledion  till 
tii^I,  where  the  King  hath  been  out  of  poflcHion,  and 
not  received  the  pronts  for  twenty  years  :  and  no  /cin 
facias  lhall  iffue,  whereupon  the  ifubjeil  ihall  be  forced 
to  fpectal  pleading,  tfr. 

Intrvsion  d£  Gard,  a  writ  that  lay  where  the 
infant  within  tge  entered  into  bis  landt,  and  held  out 
his  Lord.  QUKat.Br.  go. 

In  T  a  u  s  ION  E,  I5  the  w  rit  brought  againft  an  Intruder, 
by  him  that  hath  fce-fimpic,  £iV.    AWt-  Sat.  Br.  453. 

INVADIARE,  To  engage  or  mortgage  lands;  /«- 
vad'cihnetf  mortgages  of  land.  Men.  Angl.  tern.  i.  p.  47^. 

INVADIATUS,  One,  who  having  been  accufcd  of 
fomc  crinK*,  not  fully  proved,  ij  pm/u^ ^dita  fijtjnjponr. 

INVASIONl'.S.  In  the  inqutfition  of  ferjcaocics  and 
knights'  fees;  t'.ntf>  I2  and  i  ^  of  King  'Jckn^  there  arc 
fome  titles  called  Irrvajionn  ;  //  lanuftcuts /t*ffT  regem. 

INVENTIONES,  Is  ufcd  in  amieni  charters  for  trea- 
faW'trnei  money  or  goods  found  by  any  peil'on,  and 
tot  challenged  by  the  owner  ;  which,  by  the  common 
hw,  is  due  to  the  King,  who  grants  the  privilege  or  be- 
nefit to  lomc  particular  Subject.  Chert.  K.  Ed.  1.  to  tbt 
Sr.rc/ij  t>f  tbt  Cin(fiit  Berti  ;  Piacit,  tmp.  Zdw-  I.  ^ 

i-iv.  II.  MS.  /.  39. 


INVESrORV.  Itfvtnferi^n.l  A  liil  Of  fcheJaie 
containing  a  true  defcription  of  alt  (he  gcK>d»  and  ch  u- 
icU  of  a  pcrfon  decc^fed  at  the  time  of  his  de«U,  with 
their  value  .ippraifcd  by  indift'erent  perfons;  whicn  every 
executor  or  adminillrator  ought  to  exh.btt  to  the  Hilhop 
or  Ordinary  at  fuch  time  as  "he  (hall  appoint.  H  *.fi.  Sjietb. 
lib  2.  ;rtj.  696.  By /hu.  z  1  M«.  8.  r.  ^ .  exccjrors  atid 
adminiilr-uors  are  required  to  mal;c  and  deliver  in  upon 
oath  to  the  Ordinary,  inventories  iiKlcnted,  of  wftich  one 
part  fliill  remain  with  the  Ordinary,  and  the  oiner  part 
with  the  executor  or  admintflrator.  The  intention  of 
thi*  ftttute  was  for  the  bcneiit  of  the  creditors  a.id  le- 
gatees, that  the  execuior  or  adminiftracor  might  not 
conceal  any  part  of  the  pcrfonal  eftate  from  them  : 
though  as  ;o  the  valuation  it  i>  not  conclufive,  hut  the  real 
value  mull  be  found  by  a  jury ;  if  they  arc  under-valued^ 
the  creditors  may  take  them  as  appraifcd  ;  and  if  over- 
valued, it  (lull  not  be  prejudicial  to  the  exeCJtor. 

But  though  generally  all  the  perfonal  eftate  of  the  de* 
ccafed,  of  una:  nature  or  quality  foevcr,  ought  to  be 
put  into  the  Inventory;  yet  goods  given  away  in  the 
life-time  of  the  deceafcd,  and  aAually  in  the  poircfii;jn 
of  the  party  to  whom  given,  and  the  goods  to  which  a 
hulband  is  entitled  as  adminilUator  to  his  wife,  are  uoc 
to  be  included,  z  BJji  555.— NotwithlUniing  the  law 
requires  that  the  Inventory  be  exhibited  within  three 
months  after  tae  death  of  the  p^rlbn,  if  it  is  done  after- 
wards, it  is  gocd,  for  the  Ordinary  may  difpenfc  with 
the  time,  and  even  in  fome  cafes,  whether  it  iliall  be  ex- 
hibited, or  not ;  as  where  credito^^  are  paid,  and  the 
will  performed,  t^f.  Raym.  ^yo.  Thcfe  inventories  pro- 
ceed from  the  civil  law  ;  "and  as,  by  the  old  Rim.tn  law, 
the  heir  was  obliged  t?  anfwer  all  the  ceiljtor's  debts, 
^J'x^.'z/cr  ord»ircd,  that  Inventories  (hould  be  made  of 
the  fubltancc  of  the  deceafcd,  and  he  IhouM  be  no  far- 
ther charged.  'Jujin.  Injl. 

In  common  parlance,  l^t.  the  term  Inventory  Is  ap- 
plied on  othfr  and  more  frequent  occjfions,  as  on  the 
f*lc  of  gocc?*.  t>v  :>  rT"(f  rrnt  r  jf-n  |\-trric>,  account*  of 
the  gojJ.  ;  with  the  poA'ef- 

fion  of  .  ■  cmnric*.    So  th* 

accoon;-  :  .      levied  and  fuld 

under  executions,  under  diiirciics  of  the  goods  dif- 
trained  for  rent,  are  called  Inventories,  \Se.  See  this 
Diflionaty,  t;:le  Extt^itcr^  V.  4;  Dijlrtjt. 

IN  VENI  RE  SA  MERE.  Fr.\  In  thc-mothcr's 
belly,  relating  to  which  there  ir  a  writ  mentioned  in  the 
rcgitler  of  writs;  and  in  fiac  u  Car.  2.  V^^.  24,  in- 
fant in  'vtmri  fa  mtrtt  i$  applied  to  the  cafe  where  a  wo- 
man is  with  child  a:  the  lime  of  her  huiband's  death  ; 
which  child,  if  he  had  been  born,  would  have  been  heir 
to  the  land  of  the  hulband  ;  and  this  is  fometimes  privily, 
and  fomctimes  open  and  viAblc.  1  Shtp,  Mr.  142, 
The  law  hiih  confiJcration  of  fuch  a  child,  on  account 
of  the  apparent  expef».i!ion  of  his  birth.  He  may  be 
vouched  in  his  mother's  brl!y;  aiid  aC'lion  lies  for' de- 
tainment of  charters  from  him  as  heir,  (sV.  Ho&.xzz: 
Dj€r  186.  When  a  female  comes  into  land  by  de- 
fcent, there  the  fon  born  al'ter,  lhall  oufl  her  and  have 
the  lard.  5  R<p.6\  :  PiorMj.  575.  But  if  the  daught^ 
and  female  heir  comc'.h  to  Und  in  niiure  of  a  porchafer  ; 
as  on  a  will  of  lands  given  to  7-  ^-  his  heirs,  and 
he  halh  a  daughter  wllcn  the  dcvifor  dies,  hij  wife  beinj; 
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then  with  cliild  of  a  fon  ;  in  this  cafe  the  daugliicr  fliall 
enjoy  the  land,  anJ  not  the  after-born  ion.  j  i^(f>.  6t  : 
5  £(/.  4.  6  :  9  Ht.t.  7.  34.  Sec  title*  Jit/h.-it,  11  ;  i'jtf- 
Ci-ilJt  fv  ;  De/ctnt ;  Lrmiftni^n. 
INVERlTARE.To  verify  or  make  proof  of  a  thing. 
Z><'^f.        c.  16. 

To  INVEST:  INVESTITURE,  from  the  Fr.  «- 
wjlir.]  The  giving  poffcfficn:  feme  define  it  thus,Iit  vf^i. 
turattji  alicujut  hfuum  jus  inirv(fufiio  \  a  giving  livery  of 
fcifin  or  poflcfnon. — InvclUturc^in  their  origin.i!  rife  were 
probably  intended  to  drmunilratc  in  conquered  countries 
the  afliLil  pofTclIion  of  :hc  lord;  and  that  he  did  not 
grant  a  bare  Ihigious  right  which  the  foldier  was  ill 
qu»lif:ed  to  profecutc,  but  a  peaceable  and  firm  pof* 
fcilion.  And  after  conveyance  by  deed  came  into  ulc-> 
ih^fe  InvclUturet  were  retained  as  a  public  and  noto- 
rious a£l,  that  the  country  might  take  notice  of  ard  tcf- 
tify  the  transfer  of  tUe  cll.-itc,  and  that  I'uch  a<;  chimed 
title  by  other  means  might  know  againll  whom  tu  bring 
their  aiflions.  2  Comm.  31 1.  c.  20.  And  fee  23,  53, 
209:  and  tliis  Dit'lionary,  tiilej  ffo^in//rf  ;  Cofn/t^an^t  \ 
Unurt ;  a;  alfo  tiilcs  ^i/xiityi// ;  /n/ifiurien,  Siz^ 

The  cuftoms  and  ceremonies  of  Invclttturc  or  giving 
ppflVfiion,  were  long  pradifnl  with  great  variety  :  at 
firil  Invtlliiurrs  »vcrc  made  by  a  form  of  words;  after- 
wards by  fuch  thing?  as  had  moll  refemblancc  to  wl.at 
iv.i>  lu  be  transferred ;  as  lands  pafl'cd  by  the  delivery 
of  a  turf,  C^V.  which  was  done,  by  the  grantor*  to  the 
perfon  to  whom  the  land^  were  granted  :  but  in  after- 
ages,  the  things  by  which  Invertiturco  were  made  were 
not  fo  exaflly  obfcrved.  higul^b.  p.  goi .  In  the  church, 
it  was  the  cuilom  of  old,  for  princes  to  promote  fuch  as 
they  liked  to  ecclrfiafticil  benefices,  and  declare  their 
choice  and  promotion,  by  delivery,  to  the  perfons  chofen, 
of  a  pafloral  daft' and  ring  ;  the  one  a  fymbolical  repre- 
fentation  of  their  fpi ritual  marriage  with  the  church  ; 
and  the  other  of  their  palloral  care  and  charge,  which 
was  termed  Invetliture  ;  after  which  they  were  confc- 
crated  by  ecclefiaftical  perfons.  Ihvtdtn  tells  us,  that 
King  Richard,  being  taken  by  the  Emperor,  gave  this 
kingdom  to  him,  it  invtjii'vit  eum  ineii  ptr  filtum  J'uum  ; 
and  that  the  Emperor  immediately  afterwards  returned 
the  gift ;  rt  int-tfiivit  turn  per  duplicem  cruicmJeauro.  f/e^>cd. 
724.  tValfiK^vitm  fays,  that  Jchn  Duke  of  LanifJItr 
invcflcd  Duke  oi/fquitMrt,pir'virgam  et piltumt  p.  343. 

INVITATORIA  &  VKNITARIUM.  Thofe  hymns 
and  pfalms  that  were  fung  in  the  church  to  invite  the 
j>eopIe  to  prayer  :  they  are  mentioned  in  the  Aatutes  of 
St.  Paid^s  Church.  M3. 

INVOICE,  A  particular  account  of  merchandife, 
with  its  value,  cullom,  and  charges,  ISe.  feni  by  a  mer- 
chant to  his  fador  or  corrcfpondeni  in  another  country. 
Szc  Jiat.  \zC<tr  2.  c.  34. 

INVOLUNTARY  MANSLAUGHTER,  Differs 
from  homlciJe  excufable  by  mifadventure,  in  ihii;  that 
mifadvenlure  al^a^  i  happens  in  confcqucncc  of  fomc 
lawful  a^,  but  this  fpecies  of  Manflanghter  in  confe- 
quence  of  an  unlawful  Vet,  in  general,  when  an 

Involuntary  killing  happens  in  confequence  of  an  un- 
lawful afl,  it  will  be  either  murder  or  Manflanghter,  ac- 
cording to'  the  nature  of  the  afl  which  occafioned  it. 
4  Cimrn.  192,  3.  Sec  title  Hcmidiir, 


To  iNURL,  l  o  t.'ikc  eiTeft  ;  as  llic  pafdon  i/furerh. 
Sta:.Kii.  Pr4cr.Jel,  40.  Src  Enttrt. 

JOBBER,  One  who  buys  or  fells  cattle  for  others. 
There  are  alfo  flock -jolibcrs,  who  buy  and  fell  flecks 
for  other  perfons,  and  pamble  in  the  funds  for  thcm- 
fclves.  Sec  tit'c<  A'.7//5f7r/ Stuh-Jehhru 

JOCALIA.  i-'r.  ;«r«7,..v.]  jewels;  derived  from  the 
Lat.  joatit  jiiJust  ai.d  Jccyia,  which  comprthend  ever/ 
thing  that  deli{;htcth ;  but,  in  a  fpccial  and  more  re- 
ftraincd  fenfe,  it  fgnitic*  ihofc  thing*  which  arc  cina- 
mcnts  to  women,  and  which  in  France  ihcy  call  their 
own  ;  as  diamond.*,  ear-iing5,  bracelets,  i^c.  But  in  thi  j 
kingdom  a  wife  lhall  not  be  entitled  10  jewcL,  diamond-, 
iSc.  on  :he  death  of  her  holbard,  unUfi  they  iire  fuit- 
ablc  to  her  qualitv,  and  the  hufl^and  leaves  alTcts  to  pay 
debts,  Wf.  I  R-Jl.  Ah'.  911.  Sec  title  Barm  miti Feme^ 
IV.  uJ  /,». 

JOCARI,  To  contend  with  pikes.  Mat.  Pari:,  anna 
1252. 

jOCARlUS,  Ajcfter.  In  an  ancicnldccd  ot  Riftard, 
abbot  of  Bernfly,  to  Hfftry  Lovft,  airtMig  the  witr.efibs 
to  it  was  IfiiiielnM  tune  jKario  Demist  Ab6ant,  In 
Detntfday  it  is  faid  Berdn  was  yccviainr  Jtf^tj,  the 
King's  Jerter. 

JOCELLT,  Sax.  Prtrdieluntt  agri  edmdi  porfivn- 
cula  ]  A  little  farm  or  manor ;  in  fome  parts  of  Kent  a, 
yckUi,  .ts  requiring  but  a  fmall  yoke  of  oxeti  to  till  it. 
Sax.  Di.7. 

JOCULATOR,  See7srflWi,j. 

JOCUS  PARTITUS.  It  ii  fo  called  when  two  pro- 
pofdls  are  made,  and  a  man  hath  liberty  to  choofe  which 
he  will.  Bra£2cit,  hb.  4.  iraB.  I.  f.  32.  /.  2:  Htng- 
ham  Metgn.  c,  4. 

JOINDER  IN  ACTION,  The  coupling  or  join- 
ing  of  two  in  a  fuit  or  a^ion.  F.  A*.  B.  fd.  118,  201, 
221.  In  all  perfonal  things,  where  two  are  chaige.-.blc 
to  two,  the  one  may  fatisly  it.  and  accept  of  fatisin^lion^ 
and  bind  his  companion ;  and  yet  one  cannot  have 
an  aflion  without  his  companion,  nor  brth  only  againll 
one.  2  l.tm.  77.  In  joint  perfonal  actions  ag;iinll  two 
defendants,  if  they  plead  feverally,  and  the  plaintiff  ia 
nonfuit  by  one  l>eforc  he  hath  judgment  againft  the 
other,  he  is  barred  (in  that  fuit)  ag.iinU  both.  lizb.  1  So. 
A  perfon,  in  cnnfidcraiion  of  a  fum  of  money  paid  to 
him  by  A.  and  B.  promifcs  to  procure  their  cattle  dif- 
trained  to  be  delivered  ;  if  they  are  not  delivered,  one 
joint  aOion  lies  by  the  parties;  for  I'le  corildcratio* 
cannot  be  divided.  Stylt  156,  203:  1  Daav.  Ahr.  5. 
And  where  two  joint  oivncrs  of  a  fum  of  money  are 
robbed  upon  the  highway,  they  arc  to  join  in  one  ac- 
tion againft  the  hundred.  It  i^  otheru-ife  if  they  'have 
feveral  properties.  Latch.  127:  Dy.  307. 

Upon  a  joint  grievance  all  panics  may  Join  ;  as  the 
inhabitants  of  a  hundred,  (S^r.  And  en  aition  brought 
againll  owners  of  a  (hip,  in  cafe  oi'good*  damaged,  ^c. 
qua/i rx  etnTraJlt',  muU  be  brorgh;  agairft  all  of  them. 
3  Lctf.  258:  3  MsJ.  321  :  2  Sfllk.  440.  Though  ore 
partner  ofls  in  trade,  where  there  are  many  partners, 
aAions  are  to  be  brought  againfl  all  the  partners  jointly 
for  his  nils.  1  Safk.  292.  If  two  men  are  partners,  and 
one  of  them  fells  goods  in  parinerftiip.  a^on  for  the 
money  muft  be  brought  in  both  their  names.  Gcdb.  244. 
But  where  there  arc  two  partners  in  merchaadife,  and. 
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one  of  them  ap[>oints  a  faflor,  ch«y  may  have  fevertl 
wrirs  of  .iccauiii  againll  him.  or  ihey  may  join.  Mcsr 
iSS  And  if  one  of  the  merchants  dies,  the  furvivor  is 
to  bring  the  A^ion.  =  Saii.  441. 

If  on:  man  calls  two  oucr  men  thieves,  they-  (iuiW  not 
jalo  in  An  a^ion  againlihim  ;  and  one  joint  a^'liun  will  not 
tie  for«  or  againll  feveral  pcrfons  for  Ipcaktng  inc*  lame 
worJs ;  for  the  wrong  dr.nc  to  oae  ii  no  wrong  to  the 
other;  anJ  the  words  of  the  one  are  not  tbe  ivord«  of 
the  other.  1  Dnav.  :  :  Paiin.  313. 

So,  in  aJuuit  anj  battery,  on  a  joint  trefpifs.  the 
plainKlV  m-iy  declare  fcvtrally ;  but  it  rcmainB  jt-int  till 
ievcred  by  the  declaration.  2  Sali.  454.  A  m.in  cannot 
declare  iw^z  nfiioit  again  fl  one  defendant  for  an  aQ'ault  :uid 
battery,  an^t  ^igainil  another  for  taking  auay  hi»  good* ; 
brcaufe  tlte  irctp^ufcs  aic  of  feveral  natarcs.  But  where 
cbcy  are  done  by  two  perfoni  jointly  at  ooc  time,  they 
may  be  both  guiiry  of  the  uhole.  S<)JrX%-^'.  10  66, 
If  two  Bteii  prccufc  another  to  be  indi^ied  taKcJy  of 
barratry,  he  .xay  have  Sk^ion  againll  them  both  jointly  ; 
And  il  is  the  la:ne  if  two  conlpirc  to  maintain  a  fuit, 
thoogh  one  only  gives  money,  (z'e.  LattL.  226. 

Tenants  in  common  cannot  join  in  an  acVion  of  waAc 
aitaintl  their  IcfTcc ;  but  it  is  othcnvifc  in  the  cafe  of 
Coparcencii  or  Joint-ienanti.  Mt^or  Sfc  thofc  titles  ; 
»nd  fu'thrn  on  this  fubjccl,  tiiis  Didionarv,  titl?  /I.-hct, 

JOINDEK  OF  COUNTIES.  There  can  be  no  Join- 
der of  Counttei  for  the  finding  of  an  indidmcnt:  though 
in  appeal  or  ^i.*nth,  where  a  wouikI  was  given  in  one 
county,  and  the  party  died  in  another,  the  jury  were  to 
be  returned  jointly  from  each  county,  before  the  llacutc 
3^3  EJ.  6.  c.  24;  but  by  that  Itatnte  the  law  is  al- 
tered ;  for  r.oA'  the  whole  may  be  tried  either  on  Indid- 
mcnt  or  appeal,  in  the  county  wherein  the  death  is.  See 
ti:!c> /j:jVi?arnf.* ;  Ifani:i/fe\  Triai — Where  fcvcral  pcr- 
fons arc  arraigned  upon  the  (ame  inJidment  or  appeal, 
»r.d  fevcrallv  plead  not  guilty,  the  prol'ccu:or  may  either 
i..<e  u'Ji  ay.-.w:  v.-mrt  or  fcvcral.  Ba:  after  a  j9int  nt- 
«.-«,  fc  erui  unes  cannot  be  taken  out.  H.  P.  C.  256. 

JOINOKR  IK  DEMURIitR.  Sec  title-  Dt.mryer. 

J0;ND!JRE      IJATl  El..  Sec  title  5W. 

JOINDL'RE  09  ISiiUfc..  When  one  party  drnics  the 
fiO.  pleaded  by  hts  antagoni:l  who  ha»  tendered  tlie  iiiue 
thu«,  '*  .And  tbii  he  prays  may  be  inquired  of  by  the 
country,*'  or  "  .\nil  of  this  he  puts  himfelf  upon  the 
*'  country,*'  the  piriy  denying  the  laii,  may  inime- 
diatety  fubjoiT),  *'  And  the  f;iid  ^.  .9.  doth  the  like." 
Which  done,  the  JlTue  is  fatd  to  be  joined.  See  title  J^nt. 

JOINT  ACTIONS.   Sec  titles  J^ioji;  Joinder  in 

JOINT  A»o  SEVERAL.  An  intereft  canno*  be 
granted  jointly  and  itverally ;  a»  if  a  mun  grants  ihe 
next  advowfon,  or  makes  a  leiie  for  years,  to  two  juintly 
and  fevera!ly,  ihofc  -Aordj  ((cveralJy)  ar  ■  void,  and  they 
are  joint-teiunts.  A  poner  or  authority  may  lie  joint 
and  fcvcril.  %  l^tf-  19-  Jcint  words  of  parties  fhall,  by 
Conftru^iun  of  law,  betaken  refpc^ltvcly  and  levcrally. 
5  lU^.  7.  I,. 

When  i:  appear*  by  the  count,  that  the  feveral  cove- 
nantees have,  or  arc  to  have,  lcver.1l  intereQs  arelbtc-A, 
tliere  when  the  covenant  is  niatjc  v\iih  the  covenantees, 
and  rarh  of  thrm,  thcfe  umds  in;\!tc  the  covenant  le- 
vel a',  io  rcfftd  of  their  lt;veral  iiucrtlts.  5  Pef.  19, 


JOI 

And  fee  Jcnk.  261,  263.  //.  63-  Grant  of  the  n«rf 
avoidance  to  two,  and  each  of  them,  to  prefcnt  A-  to- 
the  bid  church,  is  good  ;  fur  the  conteniicn  is  avoided 
by  rctlraning  boih  to  preiein  A.  Jeni.  263.  /■/.  63.  See 
14  /';/!.  Ahr.  4S,  469,  aod  this  DUUonary,  titles  Govt- 
aunt ;  Ejitut. 

JOINT  EXECUTORS.Sec title £xr«;«-,lI.V.  3,5. 

JOINT  FINES.  If  a  whole  viil  is  to  be  fined,  » 
joint  Fine  may  be  laij,  and  it  will  be  good  for  the  ne- 
ccflity  ol  it ;  but  in  ora>:r  cale.*,  finci.  for  o&ences  are  ta 
be  Icverally  impofed  on  each  par:icular  oifcnder,  and 
not  jointly  upon  all  of  ihrtn.  1  Roil.  Rep,  33:  II  Rep^ 
42  :  Djir  21 1.  See  title  ftnet  Jer  O^'emtn. 

JOINT  INDICTMENTS.  Set  x\^t  hHtilintnt, 

JOINT  ElV'ES.  A  bond  w.-u  made  to  a  woman  dur%. 
fcU,  to  pay  her  fo  much  yearly  as  long  as  Ihe  and  the 
obligor  ihuulu  live  t«'gcthcr,  i^e  Afterwards  the  xvomai^ 
married,  and  debt  bcmg  brought  o.t  tl.i*  bond  by  buf- 
band  and  wiAr,  the  defendant  pleaded,  tl^at  lie  «<id  the 
pl.iintifi*'s  wile  did  not  live  togcth-r:  bu:  it  was  ad- 
judged, that  the  money  ihould  be  paid  during  their  Joint 
Lives,  fo  long  as  they  were  living  at  the  fame  time,  ^t,-. 
1  Lutw.  55;.  Were  a  perfon  in  confidcraiion  of  receiv- 
ing protita  of  the  wife's  lands  on  marriage,  during  thelp 
Joint  Lives,  w.ts  to  pay  a  fjm  of  muaey  ye.-trly,  in  trull 
for  the  wife,  thrugh  it  wis  not  fnd  every  year  during* 
iS^c.  it  was  held,  that  the  payment  be  intended  to 
continue  evcryyearaifaduring  their  Joint  i^ives.  i  tut<j. 
4;9.  Lrafe  for  years  to  huflj  tml  and  wife,  if  they,  or 
any  iflue  of  their  bodies  (houtd  fo  long  live,  has  been 
adjudged  fo  lung  a;  either  the  hulband,  wife,  or  any  of 
their  ifi'ue  ihould  live;  and  not  only  fu  long  ai  the  huf- 
band  and  wile,  ijfi.  thuuld  jointly  live,  \fcer  339.  Sec 
tirles  Agmmtnt ;  CtrivKant,  He 

JOIN  TENANTS.  As  it  is  frcqucnily  wtiucti,  or 
rathrr,  as  fecms  mcH  confident, 

jbrNT-TENANTS. 
^ntul  ttaeates,  or  qui  cctJunHinz  ieati$i.'\  They  who  bold- 
lands  or  tenements  by  jciLit-tcnancy. 

An  Estate  in  joisr  T£KaKcv  is  where  land« 
or  tenements  are  granted  to  two  or  more  pcrfons  to 
hold  in  fee-fimple,  fee-tail,  for  life,  for  yean,  or  at 
will.  In  confequence  of  fuch  gra  -ts  an  eAatc  is  called 
an  eltate  in  Joint-teoancy  :  Lit:.  ^  £77  :  and  fomctinics 
an  eftatc  in  Jsieiw^t,  wirch  wo'd,  as  well  as  the  other, 
fignifies  an  union  or  conjunction  of  intcrelt  ;  though  in 
common  fpcech  the  icr-n  JsiKtbn  h  rww  uiu.illy  con- 
fiiK'd  to  that  joint  cftatc,  which,  by  virtue  of  the  ihtutc 
Htn.  8.  e.  10.  is  frequcntlv  v^rfted  in  tnc  hiiHiand  and 
wife  bi-fore  marriage,  as  a  full  fatisfadion  an<t  bar  of 
the  woman's  dower.  See  title  ^tinturr* 

I.  O/tl*  Nature  »/  aa  Ejatt  im  JnMMiiUfwt,  and.' 

ili.  liv^'ttKtij  i i jtvtrrd  er  4leJire^J. 

T.  Ths  CitiATEONaf  an  elite  'n  lolnt-tenancy 

depinds  o-i  the  war-:i:.<T  cf  thr  liciu  or  devilc,  by  -.vl,  cfi 
the  tenant  diims  tr.c  ;  for  thi\  efti»u*  can  only  arji  -  y 
purch.-ifc  or  g!.i,^:  :-. '■  .  l>.e  actcf  Cic  p.irlics  ;  ai-d. 
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taw.  Kott  if  .in  ctl.itc  be  given 
(0  a  plurality  of  prrlons,  without  adding  any  rcllri^ive, 
ctcluuvc*  or  cxplari;itary  wordv,  a«  if  an  cHatc  be 
granu-d  tn  J.  and  B.  and  their  htir*.  liiis  makes  them 
immediately  JoinL-tcnanu  in  fee  of  the  lands;  for  the 
law  intLfprcts  tlj^rant  lb  as  to  m.ilcc  all  puts  of  it  laLe 
effo6l,  which  \:an  only  he  done  hy  creating  an  equal 
cUate  ill  ihcm  both.  :\i  therefore  the  grantor  haj  thm 
u:)ited  their  names,  the  Uw  gives  them  a  thorough  union 
in  all  other  rcfpcfts.  z  Cerart-  tbo.  f.  iz. 

The  ciTcniial  difference  between  Joint-trnaTits  and 
tenants  in  common  h,  UKit  Jnint-tcnanis  have  iKc  lands 
by  one  joint  title,  and  in  one  right,  nnd  tcna'>t^  in  c(im- 
won  by  fc'veral  titles,  or  by  one  litl:  and  by  fever.iI 
rights ;  this  is  the  reafon,  fays  Lord  Ccir,  that  Joint- 
t'.-iiints  have  one  joint  fr;;cJio1d,  and  tenants  in  com- 
mon have  fc\eral  freehold*,  though  this  property  is 
comman  to  them  both,  viz.  that  thrtr  occupation  is  un- 
divided, and  neither  of  iKem  knOACth  hts  part  ia  feve- 
ral.  Co.  Lit.  189.  a. 

The  properties  of  a  joi^i  eftatc  arc  derived  from  its 
unity,  which  is  fourfold  ;  the  unity  of  iKfr-f/i,  of  hilf^  of 
/imf,  and  of  pojjrjjhnx  or  in  other  words,  joint  tenarts 
have  one  and  Uie  fame  intcrtft  accruing  by  one  and  the 
iame  conveyance,  commencing  at  one  and  the  fame 
time,  and  held  by  one  ami  the  time  undivided  pofTeflion. 

Firfit  They  muft  have  one  and  the  fatrc  nucreji.  One 
Joint-tenant  cannot  be  entitled  to  one  period  of  duration 
or  quantity  of  irtercfl  in  lands,  and  the  other  to  a  dihrr- 
ent.  One  cinnot  be  tenjnt  for  life,  nnd  the  other  fur 
years ;  one  cannot  be  tenant  in  fee,  a'ld  the  other  in 
tail.  1  1S8.  But  if  land  be  limited  IQ  J.  and  B.  for 
their  Ii\C),  this  makes  ihem  Jrjrnt-tcnants  cf  the  free- 
hold ;  il  to  .A  and  B.  and  thc-ir  heirs,  't  makes  them 
joint-tenants  of  tltc  inheritance.  Liit.  §  277.  If  land  be 
granted  to  and  B  for  their  litcs,  and  to  ti  c  heirs  of 
Zl.y  here  A*  and  B.  arc  Joint-tenants  of  the  freehold  dur- 
ing their  refpei^ivc  live*,  and  A.  has  the  reirainder  of 
the  fiC  in  fever-.I:y  ;  or  if  larul  be  given  to  A.  and  B, 
and  the  heirs  of  the  body  o(  A.,  hire  both  hnvc  a  joint 
ellats  for  lifu,  and  A.  hath  a  federal  remainder  in  uil. 
litt.  ^  285. 

in  the  creation  ofajoint-iemncy  in  fee,  pnriicular  care 
tnuft  be  taken  not  to  infert  the  words,  finJ  ihi jHrvifor 
of : htm.  For  the  grant  of  an  crtate  10  two  and  the  fkir- 
vivor  of  them,  aid  tlic  heirs  of  the  iurvivor,  dees  not 
make  them  Jc.int-tcnants  in  fee,  but  gi^Ci  thf-m  an 
cllatc  of  freehold  during  dicir  joint  lives,  with  a  con- 
tingent remainder  in  Ice  to  the  furvivar.  Whether 
during  thtir  joint  live*  the  fee  conlinuos  in  the  grantor 
or  remains  in  abey.ince,  and  wS-ther  thry  cin  convey 
thflr  ctiaie,  and  what  Is  (lie  proper  mode  of  C(  nveyince 
to  b-;  ufcd,  are  points  which  hav-;  b:en  much  ajjtiated, 
and  wliich  perhaps  arc  not  yetqui;e  fi  tiled  :  Thry  were 
all  mentioned  in  the  cafe  af  Vick  v.  SJwarM,  3  P.  tf^mt, 
372.  In  that  cafe  lands  w^edc-i  ed  10  if.  n.id  C.  and 
the  furvivor  of  them,  and  tWe  hrirs  of  foch  f-irvivor,  in 
trull  10  fell.  Ld.  9'c!6at  h<:Id,  that  the  fee  was  in  abey- 
ance, that  the  trnflcei  joirlng  in  .1  fine  of  the  premifes 
migJ't  make  a  title  to  ;v  pnrchnfer  by  way  of  y?o//f/, 
And  t^iat  tltc  l.cirs  joining  might  be  ol  ofe,  at  it  VifoulJ 
iiipply  the  want  of  p.oving  the  wl!I ;  but  test  in  every 
ot;icr  reffcil  it  wouU  be  void.  h»  this  cife  ihc  word 
^ic^Jici  mail  iK'i  L>c  Uiuiciiioou  in  lis  C.t\l\  itchiilcl 


fenfe  ;  all  that  is  meant  by  it  is,  that  the  flnf  rperate* 
by  way  cf  conclufion  upon,  or  bar  to  ihe  vercois,  t-U 
the  contingency  happens  upon  which  the  fee  is  to  anfe, 
and  then  it  pafTes  to  the  purchafer.  This  dodirine  is 
op=n  to  objection  :  (fee  1  P.  If'nts.  5C5  :  z  Sant//.  380)  ; 
but  it  feems  to  be  generally  acqiiieKcd  in.  nrd  perhaps 
the  liberality  of  fucceeding  limes  may  ihirk  a  ccntmoa 
conveyance,  by  leafe  and  r  leafe,  or  bargain  and  lale, 
fuSicicnt  in  thefc  cafes  to  pafs  the  fee,  wi:hcut  either 
6nc  or  a  common  recovery.  1  Itjl.  191 .  a.  in  w. 

SetcnJfyt  Joint  tcnatitfc  mull  alio  have  a  sitniy  cf  tit!t\ 
their  crft.i  e  mull  be  crcitted  by  one  ard  the  f..inc  afl, 
whether  legjl  or  illegal ;  as  by  one  and  ;!ie  fame  gr.uit, 
or  by  one  and  the  fame  diiieiftn.  Litt,  §  178.  Joint-tc 
nancy  cannot  arifr  by  dcfcent  or  of  law ;  but,  ai 
has  been  already  faid,  merely  by  purch.ife  or  acquifttiori 
by  aClof  the  party;  ajid  unb-fs  that  be  ere  and  the 
f«mc,  the  f-vo  tenants  would  have  ditlerent  titles ;  nnJ 
if  thry  had  difl'erent  tiile.<,  onr  might  prove  gci>d,  and 
the  other  bad,  which  would  abfulutely  dcAroy  the  Joint- 
tenancy.  2  Cf.mm. 

Tkirdljf  There  mud  alfo  be  an  unity  tf  timt\  their 
cftritcs  mud  be  veiled  at  unc  and  the  fame  prriod,  a^ 
well  as  by  one  and  the  fame  title.  As  in  cafe  of  a  pre- 
fent  cftatc  made  to  A,  and  iff.  or  a  remainder  in  fee  to 

A.  and  B.  after  a  particular  ctUte  ;  in  cither  cafe  A.  .md 

B.  are  Joiut-terants  cf  this  prcfcnt  cAate,  or  this  velUd 
remainder.  Bu<  if  after  a  te^fe  for  life,  the  remainder 
be  limited  to  the  heirs  of  A.  ard  B\  and  during  thss 
continuance  of  the  pirticu'ar  etl^te,  A.  dies,  which  vc/Is 
the  remiinder  of  one  moiety  in  his  hiir;  and  llicn  B. 
die?,  whereby  the  other  mricty  becomes  veficd  in  th-.* 
heir  of  B.  i  now  A.'i  licir  and  B.^s  heir  arc  iKt  Joint  - 
tenants  of  this  remairdcr,  but  Tenants  in  common  ;  frr 
one  moiety  vcfled  at  one  time,  ard  the  other  at  an- 
other. I  Jk^.  18S.  Yet  where  a /coffnif  nt  was  made  to 
the  ufe  of  a  man  and  fuch  wife  as  he  fhould  atterwaid!: 
marry,  lor  term  of  their  lives,  and  he  afterwards  mar- 
ried ;  in  this  cafe  it  fccms  to  hive  been  held,  that  the 
hitfbnnd  and  wife  had  a  joint  crtaie,  though  veiled  at 
different  times;  hcc.iufe  the  r^-^  of  the  wife's  edate  waa 
in  abeyance,  and  dormant  till  tlie  intermarriage,  ami 
on  that  event  had  relation  back,  and  took  eft^t  from 
the  time  cf  creation,       3.^0  :  t  Hcji.  lor. 

LcjUy^  In  Joint  Knircy  there  mull  be  an  nityrff:/- 
fejp.tH.  Joint  tenants  are  fajd  to  be  fcifcd  per  mj  O  /-r 
tent,  by  the  half  or  moiety,  ard  by  a'l :  that  is,  they 
each  of  them  have  the  entire  pofleffion,  as  well  of  every 
parcelasofihe  whole.  They  havenoto.icof \\.crc\  a  felfm 
cf  one  ha'f  or  moiety,  and  the  otb  -rol  ihe  other  moie:y^ 
neither  can  one  be  exclufivc)y  feifed  of  one  acre,  and  his 
comp&iiion  cf  another;  bute.-.ch  has  an  ujvdivided  moiety 
of  the  whr'Iv,  ard  pot  the  whoV  of  an  undivided  moieiv. 
Li.i  S  288:  5  Rf^.  io:  Sru.^.  /.  5.  tr.  5.  c.  t6.  .And, 
tfrcrtfore,  if  an  eftntc  in  fee  be  given  to  a  man  and  l.ia 
wi:'r,  they  are  nei'.her  prcperly  Joim-len.ints,  nor  Te- 
nu.tstn  common;  for  hufbtnd  and  wife  bcirg  confi- 
d*  red  ns  oni  perfcuin  law,  ihcy  cannot  take  i)x'  eflaie 
by  moKiic*,  but  both  arc '.cifed  of  the  cmierty /rr 
£5*  K'.T  fi>  Kjy;  :hc  confc:]ucncc  of  which  is,  that  nti- 
thrr  the  hutband  nrr  the  wife  can  difpofe  of  any  part 
without  the  aTrnt  of  the  ptlirr,  I.Mt  the  whole  rr.uA  re- 
main to  tNe  furvivor.  Li/t.  ^  66;  :  1  187  :  ^  Sis. 
A6.t.  C.:i  tr: 'j.i/t,  Si  z  i^rii.  iso:  i  Lev.  v"). 
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n«r  lAAltrt  a  ^ecd  of  bnrgiin  and  Tale  of  hnds 
to  his  f')o»  to  !io!J  to  liim  and  his  heirs,  r.  to  the;  uK-  ol 
the  father  and  fon,  and  their  heirs  ami  .ifilgns  for  zvcr, 
they  are  Joint  tenami.  2  Sj.  And  it  the  father  dc- 
vil'cs  lands  tA  his  elded  and  ether  I'on^,  they  are  joiut- 
t(pan;St  and  not  tenants  in  common.  C:!.:f-.  zS:  Popb.  zi. 

A  man  dcvjfcd  landi  to  his  wife  for  ItiV,  and  aficr  her 
death  to  hi*  three  daughters,  and  tlir  hciri  inalfs  of  their 
boJic*,  tf.-.  The  tvifc  and  the  tw-^  oldcrt  daogSicrs  died  ; 
and  it  was  held  that  the  furviving  d.iugliier  Ilii^ulJ  have 
the  whole  for  lite,  the  three  fiilcri  being  Joii.l-tenant* 
for  life,  and  feveral  icoanii  in  tail  of  the  inheriutnce. 
Leon.  4.7. 

Two  Of  more  purchafe  land,  and  advance  the  money 
in  cquj)  p.(rti.  ard  talce  a  convt-y-Txe  to  i!irm  an^l  tlieir 
hriii ;  tliu  m.iicesa  Joint-ien.incy  wiih  ttu-  ch.incc  of  fur- 
vivorOiip  :  Out  where  the  propurtiunn  of  money  are  not 
equal,  they  ar-:  in  nature  c>l'  partneri;  and  though  the 
legal  cn.tte  furvtves,  the  furvtvui  (liall  be  as  a  truAee 
for  the  others  in  refpcil  of  the  i'umi  paid  by  each.  Sc. 
if  where  tivo  ha\tn;j  parchafrd  jc-intly,  »f*erwards  one 
lays  out  a  confiJcrable  fum  on  improvements,  U\\ 
and  dies,  in  eqoity  it  Ihall  be  a  lien  on  the  lands  snd  a 
trad  for  the  leprcrcniaiive  of  him  who  advanced  it. 
I  S^.Jl.  aqi, 

A  rent  of  10/.  a  year  is  granted  to  jf.  and  S.  to  hold 
to  cne  until  he  marry,  and  to  the  other  till  he  is  prcfeotcd 
tofu.'h  a  ehjrch  ;  it  tv,is  hoIJen  thf.-y  were  Joint-tcnantt, 
and  that  if  cither  of  ihcm  die  before  marriage  or  ,  rcfen;- 
mcnt,  the  rent  flwU  foriive.  Co.  Lit.  180  If  lands  arc 
given  to  two  men,  and  the  heir*  of  their  bodies,  the  re- 
mainder :o  t firm  and  their  heirs;  they  lliall  be  Joint- 
tenanti  for  life,  tenants  in  common  of  the  eftate.tail, 
and  joint-tenants  of  the  fec-fimple.  IlnJ.  i8j.  But 
whci-i.*  a  remainder  is  limited  to  the  right  heirs  of  two 
perfons,  in  this  cafe  they  Ibill  take  leverally,  though 
ihe  words  be  joint.  5  Rfp.  S.  Land  is  granted  to  a  man, 
and  fuch  woman  as  lhall  be  his  wife  ;  lierc  is  no  joint- 
tenancy,  but  the  man  will  have  the  whole  :  Though  if 
one  make  a  feoffment  in  fee  to  the  ufc  of  himfclf.  and  of 
fuch  wife  as  he  fhail  ai'ter  marry,  for  their  lives ;  when 
he  t.ikes  a  wife,  they  are  Joint-tenants.  Co.  L:t.  i$S  : 
I  Rip.  101. 

One  perfon  is  in  by  the  common  law,  and  another  by 
limitaiion  of  ufe.  yet  they  m^y  be  Joiot.tcnatits  by  virtue 
of  a  deed  of  grant,  (Jt.  Jcnk.  Cent.  3  jo.  Lands  given 
in  the  prcmifei  of  a  deed  to  three,  to  hold  to  one  for  life, 
remainder  to  another  for  life,  remainder  to  the  third  fcr 
life,  they  aie  not  Joint-tenants,  but  (hall  take  fucccHivcly. 
/>>.i-i6b. 

'  {n  a  cifc  in  the  King's  Bench  during  Lord  //c//*5  time, 
the  i)ueftion  was,  how  the  furrcnder  of  a  copyhold  10 
the  ul'c  of  three  fons  and  two  daughters,  tonally  tv  le 
Jti-iiietitZKn^  their  rej)>eifit/e  heirs,  ought  to  be  conflrued  ; 
and  the  following  paflage  in  1  ign.  h.  was  much  re- 
lied upon,  by  two  of  the  judges .  as  an  amhoricy  to  fhow, 
that  the  words  tjititHy  ta  ht  JluuieJ,  imply  a  tenan.-v 
%«mmjn.  *'  if  a  verdifl  find  that  a  man  hath  duos  parta 
_3taiicruti^e.  to  tret parttt  dfvifaJ%  this  fliall  not  be  intended 
to  be  in  common  ;  bot  if  vcrdift  be,  in  irti  pariit  di'vidett- 
dajf  tlien  it  fcemeth  that  they  are  tenants  in  common 
by  the  intendment  of  the  verdifl.'*  But  Lord  Holt, 
who  Wis  for  a  Joint<l: nancy,  obferved,  that  no  fuch 


matter  appears  in  the  cafe  of  ai  \m  there  cued  by 
Lord  Cd.*  in  the  margin  as  his  authoriiy,  and  that  he 
was  not  paQiive  therein,  but  only  wrote  it  as  his  con- 
jc«ure.   fijCer  v.  i  P.  U'mu  14.  &c.  ar.d  Mr. 

Cex  *.  note*  there:  SaH.  391:  Con.  Rep.  88,92;  ix 
il.W.  :  .  '  -  /■  62Z.  In  the  two  latter  books, 
ai.J  i!:  is  reported  very  mtich  at  large  ; 

and  a  :  0:1  each  fide  are  very  elaborate,  it 

ii  .■:lit^.oiU;  li  to  be  rcfortcd  10  wherever  the  doubt 
is,  whether  ihcfc  ftiall  be  a  tenancy  in  common  tfr 
lolnt-tenancy  ;  and  fcems  an  acknowledged  authority  in 
crifesof  furrcnders  of  copyhoMs.  1  if^iij*  341.  See  alfo 
/Ingh/ef  (E.)  V.  Ram,  Vert.  Pree,  September  1727: 
^«r.:v/  V-  <7v/«,  2  P.  ffrtJ.  280:  Sra.  P.  C  :  Hail  V. 
D;^hyl^  al'Bn.  P.C.:  tU'.t.ei  v.  Ha-vjet,  i  Jl'tlf.  16,: 
C'Ja'jT  V.  Gcjitmt  or  Ueart  V.  Cofitn,  Oic/.  660.  In  this 
lall  cafe  the  vvord  t^uaJij  was  deemed  fufHcient  to  create 
a  tenancy  in  com.Tion  in  a  will  ;  and  Lord  Mani/itU 
dcchnred  the  opinion  of  the  two  Judges,  uho  dilFered 
from  //«.'.'.  to  ht  the  Better  and  more  liberal  one ;  and 
j-t/foK  y.  noticed,  that  e^paJJ^  le  te  dinided  had  been  ad- 
judged a  tenancy  in  common,  even  in  a  deed.  See  1 
S»Ji»  190.     in  fc ;  and  further  title  Tenanti  in  Ccmmcn. 

II.  Upon-  the  principles  of  a  thorough  and  intimate 
anion  of  ir^'ereil  and  ponetTion,  depend  many  other  r^o^- 
~  '  t-Jthe  Joint  tenant's  cltate,  befidrs 

thofc  /  Tvoticed.    If  two  Joint-tenants 

let  a  vl:  .>.eir  land,  referving  rent  to  be  paid 

to  one  ot  ciicm,::  ;ii2:i  enure  to  both,  in  refpe^of  the  joiikt- 
reverfion.  C«  Lit. zi^.  If  their  IclTee  t'urrendcrs  his  leafe 
to  one  of  tiiem.  it  Ih^l  alfo  enure  to  both>  bccaufe  of  the 
privity  or  relation  of  their  elbite.  Hid.  192.  On  the 
f:imc  reafon,  livery  of  feiiin,  made  to  one  Joint-tenant, 
ftiall  enure  to  both  ef  them.  litJ.  49 ;  and  the  entry,  or 
re-entry,  of  one  Joint-tenant  is  is  effe^ual  in  law  as  if 
it  were  the  acl  of  both.  UiJ.  319,  364.  In  all  anions 
alfo  relating  to  their  joint  eiUie,  one  Joint-tenant  cannot 
fue  or  be  fucd  without  joining  the  other.  J6id.  195.  But 
if  two  or  more  joint-tenants  be  feifed  of  an  advowfon, 
and  they  prefent  different  c!erks,  the  bilhop  may  refafe 
either,  bccaufe  neither  joint-tenant  hath  a  feveral  right 
of  patronage,  but  each  is  feifed  «f  the  whole :  and,  if 
they  do  not  both  agree  within  iix  months,  the  right  of 
prefcntation  lapfe.  But  the  Ordinary  may,  if  he 
plcafcs,  admit  a  cleik  prcfentcd  by  cither,  for  the  good 
of  (he  church,  that  divine  fcrvice  may  be  regularly  per- 
formed; which  is  no  more  than  he  otherwiic  would  be 
enti'.led  to  do,  in  cafe  their  difagrccment  continued,  fo 
as  to  incur  a  lapfe  ;  and,  if  the  cleric  of  one  Joint-tenant 
be  fo  admitted,  this  lhall  keep  op  the  title  of  both  of  them, 
in  rcfpcc^  of  the  privity  .ind  union  of  their  edate.  Co.  Lit. 
185.  Upon  the  fame  ground  it  is  held,  that  one  joint- 
tenant  cannot  have  an  aiflion  againfl  another  for  trclp^fs, 
in  rcfpcil  of  his  land,  for  each  has  an  equal  light  to  enter 
on  any  p-:rt  of  it.  3  Lha.  2^.  But  one  Joint>tenant  is 
no:  capable  by  himfHf  to  do  any  aft,  which  may  tend  to 
defeat  or  injure  the  eftatc  of  the  other ;  as  to  let  Icafe;, 
or  to  grant  copyholds.  1Z.rtJir.j34:  And,  if  any  wafte  be 
done,  which  tends  to  the  deftruftion  of  the  inheritance, 
one  Joiot-tenant  may  have  an  aftion  of  wafte  againll  the 
other,  by  conDranion  of  the  ftat.  tf^fjm.  2.  r.  12  :  2 
Inji.  403.    So  too,  though  at  common  law  no  aflion  of 
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account  lay  for  one  Joint-tenant  againft  another,  unlcfs 
he  had  conflituied  him  his  bailiff  or  receiver,  i  h:Ji.  200  ; 
ytt  now  by  the  '^;sx.  \  Ann.  c.  16.  jgint-tenaiiis  may  have 
actions  of  account  againft  each  other,  for  receiving  more 
than  their  due  fiiarc  of  profits  of  the  tenements  held  in 
Joint-tenancy.  This  adiion  is  however  feldum  brought ; 
but  ihc  practice  is.  to  apply  to  a  court  ot  cquiiy  to  com- 
pel an  account.  2  C  -      .    1 ;    Sie  pcji.  ill,  2. 

From  the  fanv  :',lfo  arifes  the  remaining 

grand  incident  oT  1  ,  -jix.,  the  doctrine  of  5«r- 

K'i'vorfi.vp  •  by  wIiilIi,  \'.hcn  two  or  more  perfons  arc 
leiied  of  a  joint-cft.ite  of  inheritance,  for  tlieir  own  live*, 
01*  pour  autre  'vie,  or  arc  jointly  poirefled  of  any  chattel- 
ititerert,  the  intire  tenancy,  upon  the  deceafe  of  any  of 
ihem,  remains  to  the  lurvivors,  and  at  length  to  the  lall 
fu;vivor;  anj  he  (hall  be  entitled  to  the  whole  elUte, 
whatever  it  b;*,  whcihtran  inheritance  or  a  common  free- 
hold only,  or  even  a  lei's  cftatc  tit.  §  28a,  1.  This  is 
the  natural  and  regular  confequciice  of  the  union  audi-n- 
licriy  of  their  intcrcft  The  intcrcll  of  two  Joint-tenants 
U  not  only  equal  or  iin>ilar»  but  alio  is  one  and  the  fame. 
One  has  not  orij^in'i]  y  a  dillindl  moiety  from  the  other ; 
but,  if  by  any  fubitquent  atl  (:is  l;y  :  r  rnn  rr  for- 
feiture of  either)  the  iniereli  becom  i  tiif- 

tiiicl,  the  Joint-tenancy  inftandy  cc:i!  -   n;c  it 

contin'ics,  each  of  the  two  joint-tena:v.i  :i.is  :\  coucurrent 
Hitcreft  in  the  ivh.ole  ;  anH  therefore,  on  tlie  death  of  his 
companion,  the  fcfe  imervit  in  the  whole  remains  to  the 
furvivor.  Kor  the  inu^reft  which  the  furvivor  originally 
had,  is  clearly  not  diveHed  by  the  death  of  his  compa- 
nion ;  and  no  other  perfon  can  now  claim  to  have  a  joint- 
cftate  with  him,  for  no  one  can  now  have  an  inicreil:  in  tiie 
whole,  accruing  by  the  fame  tiilc,  and  taking  effedl  at 
the  fame  time  with  his  own  :  ncith-.r  cin  :iny  one  claim 
fcpamfe  intcreA  in  any  part  of  tho  ;c;v.'tnfnts  ;  for  that 
would  be  to  deprive  the  furvivor  of  ihe  right  which  he 
has  in  all,  and  every  part.  As  therefore  the  furvivot's 
original  iniereft  in  the  whole  fliH  remains;  and  as  no 
one  can  now  be  admitted,  cither  i  lm'y  ur  ft-verally,  to 
any  fliare  with  him  th^ixin  ;  it  his  own  in- 

tcreft  muft  now  be  entire  and  Icveral,  and  that  he  fhall 
alone  be  entitled  to  the  whole  cJlate  (whatever  it  be)  that 
was  created  by  the  original  griint.  2  Comm.  c.  12. 

This  right  of  furvivorlhip  is  called  by  our  ancient  au- 
thors the  jus  accrejcindi ,  btcaul'e  tliC  rigt.t,  upon  the  death 
of  one  Joint-tcnantj  accumulates  and  cncreafes  to  the  iur- 
vivors.  Brae.  L  4.  tr.  3.  c.  9.  ^  3  ■.  ^leta.  I.  3.  f.  4.  And 
this  jus  accrefandi  ought  to  be  mutual ;  which  f^-'ems  to 
be  one  rcafon  why  neither  the  Kang,  nor  any  corporation, 
can  be  3  Joii.t-tenani  with  a  private  perfon.  For  here  is 
no  mutuality  ;  the  privatJ*  perlon  has  not  even  the  rc- 
motetl  chance  of  being  (cited  of  the  enlieny  by  benefit 
of  furvivorlhip ;  for  the  King  and  Corporation  can  never 
die.  2  Comm.  c.  12.  cites  1  150  :  Fintir  L.  83  : 
2  Lent.  12. 

But  Lord  Ce^e- cxprefhiy  fnys,  •*  there  may  be  Joint- 
tenants  though  there  be  not  an  equai  bencht  of  furvivor. 
thip  :  as  if  a  man  let  lands  to  A.  and  B.  during  the  life 
of  A:  if  B.  die,  A.  fhall  have  all  l)y  furvivorfhip :  but 
if  A'  die,  B.  fhail  have  nothing."  1  //(//.  181.  The 
mutuaJify  of  furvivorfhip  does  net  th-.Tcrore  appear  to  be 
the  reafon,  why  a  Corporation  cannot  be  a  joint-tenant 
with  a  private  perfon  :  for  two  Corp'orationi  cannot  be 
Joiftt-icnants  toge:her:  but  wluiicvcr  a  joint  cftatc  is 


granted  to  them,  they  take  .is  tenants  in  common.  (Su. 
Lit.  igo. — The  .ibovc  is  Mr.  Chrijiiani  obfervation  on 
the  preceding  paffage  in  the  Comniemaries, —  It  may 
however  be  remarked,  that  Bliicl:,!0'ie  merely  dates  (hi:, 
as  o»r  rcafon,  againft  the  King  or  a  Corpi  raiion  being 
a  Joint-tenant  with  a  private  perfon.  in  the  paflago 
ciicd  from  r  InJ}.  181.  the  afTertion  that  Jcint  tenar.cy 
may  be  without  equal  kenefit  of  furvivorlhip,  and  the 
cafe  put  by  Lord  Coke^  do  not  extend  to  inltances  wheie 
no  benefit  of  furvivorfliip  can  poflibly  arifc  to  either 
party  ;  as  miift  be  the  cafe  between  two  Corporations. 

If  there  are  two  Joint-tenants  for  life,  it  is  faid  each  of 
them  liaih  an  elbtc  for  life,  and  for  the  life  of  l.is  com- 
panion ;  and  for  (hat  rcafon,  ifone  of  them  make  a  leafe, 
it  fhall  continue  not  only  during  the  life  of  the  IclTor,  bat 
after  Jiis  deatii  duriDg  tlie  life  of  liis  companion,  a<i  locg 
as  the  original  efiaie  outof  which  iiwas  derived  :  Thougli 
it  hath  betn  refiolvcd,  that  fuch  a  Joint-tenn.i!t  haih  only 
an  ellate  fur  his  own  life,  and  3  pofTibility  of  furviving  his- 
companion  to  be  entitled  to  his  part  j  therefore  if  be 
grants  over  his  ellate,  that  poflibiHty  is  gone;  and  if  he 
dies,  the  cftate  of  the  grantee  (hall  revert  to  him  in  rc- 
vcrfion.  I  R-JL.\\\  :  "Joms  55  :  -^Salk.  204,  205, 

If  one  Joint-ttnant  grants  a  rent  charge,  l^c.  out  of 
his  part,  and  dle^,  the  fui  vivur  lhal!  have  the  whole  land 
difchargcd  :  For  he  hath  the  land  by  furvivorihip,  and 
not  by  defcent  from  hi.-'  companion.  Lit.  i  Co.  Inji. 
184,  Ar.d  if  one  Joint-tenant  in  fee  makes  a  leafe  ioT 
years,  referving  a  rent,  and  dicth  ;  the  furvivor  (bill 
have  the  reverfion,  but  not  the  rent,  becaufc  he  chims 
by  title  paramount.  Co.  Lit,  i3. 

Joint-tenants,  as  to  the  pofTeflion  of  lands  in  jointure, 
are  feifed  by  entlertics  of  the  whole,  end  of  every  part 
equally;  (snd  ihc  poOeflion  of  any  Joint  tcnart  is  the 
poflcdion  of  both  ;)  but  as  to  the  right  of  tlu  land,  the/- 
are  fcifcd  only  of  moieties ;  therefore  if  one  grant  the 
whole,  a  moicTy  only  pafleih.  1  Bulji,  3  :  Cro.Khz.  fcg. 
If  there  be  tw.i  foi:  t   cr  tr  r  =  ,  ,;n,i  v.  -kc  ?.  r2\'eral 

Ie;ifc  of  the  who!  ■  ■  pafs,, 
by  each  kafc.   1  -        :  i.  gly 

difpofc  of  more  tii-Lu  uiu  put  tl-.u  ....uu-^  ;u  ::.cm ; 
where  they  join  in  a  feoflmcnt,  in  judgment  of  law  each, 
of  tiieni  gives  but  his  rcfpeiTtivc  part;  fo  it  is  of  a  gift 
in  tail,  leafe  for  life,  i3c.  And  for  a  condition  broken 
they  fhall  only  enter  on  a  moiety  of  the  lands,  i        1 86, 

Every  Joint-tenant  hath  a  ligh^,  as  to  his  own  lhare,  to 
fevcral  piirpofes,  as  to  give,  leale,  forfeit,  tfc.  i  InJl,. 
186:  Lit.  287.  One  Joint-tenant  may  leafc  to  his  com- 
panion :  But  one  Joint-tenant  cannot  make  a  feoffmcqt, 
or  giant  to  aiiother  Joint-tenant,  tliough  he  may  relcafe. 
I  A>«/.  78:  Raym.  \  6i.  By  whatever  means  a  Joint-tenant 
come!!  CO  the  cftate  of  his  companion,  by  conveyance,. 
(^c.  from  him,  it  may  enure  by  way  of  rcleafe.  2 
Cro.  649. 

Aftion  of  trefpafs  or  trover  may  not  be  brought  by 
one  Joint-tenant  againft  his  con  panion,  bccaufe  the 
pofftifiion  of  one  is  the  pnflVfTion  of  the  other.  1  SaJk. 
2go.  One  Joint-tenant  may  diliram  for  rent  alon?;. 
and  he  may  avow  in  his  own  tight,  and  as  baitift  to 
the  others,  but  he  cannot  a^ow  folcly  ;  amd  he  i:iay  not 
bring  debt  alone.  5  MoJ.  73,  1 50, 

If  a  Joitu-ienjnt  in  fec-fimplc  is  indebted  to  the  King* 
and  dieih ;  the  lands  cannot  be  extender  in  the  hands 
of  the  fiuvivor  ;  who  claimeth  not  from  his  companion, 

but 
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bul  from  lV.c  fccfTor,  (jfc,  \  Ufi.  185.    Where  there  arr 

two  Joint-  tcn;tuu,  an*!  nv..-  i-,  i"iJvb'.(  t!  t  ■.  the  Kirj,  and 
Uicth,  the  oilici-  /td  ct'  the 

tl^bi :  Dot  if  huli  ritly,  anj 

the  hnlbinJ  isir.ilf  -  ,    1.    _ ,  .    ,  ,  ,.:h,  in  fuch 

cafe  the  term  Ihall  be  iuUjccl  10  the  debt,  lureaufe  the 
halbmd  might  have  diljpofcd  of  the  whole  cAalc. 
P.W.A  ill. 

Judgment  in  action  of  debt,  had  a^aiofi  one  Joint* 
tenant  for  life*  who,  rcfore  execution,  re'cafes  to  hii 
copipanion  ;  adjudged  thai  the  moiety  is  Hill  liable  10  the 
judgment  during  the  lit'.'  of  the  rtlcafor;  but,  if  he  had 
died  before  ex^<:ution.  t^.e  furvivcr  Diould  have  had 
tlic  land  dil\:har<^rd  of  the  d<rbtt  and  judgment.  6  R\'^* 
7S.  Hufiii'T.!  :u  d  vrA'  i.rr-'  loini-trnmu,  and  aftioo 
w:i5  bro'i  A  atone,  who  made  dc. 

fault,  th<.  ^  to  be  received  ;  but  it 

wajnot:ili..  ^.1  >     .    ^  1 .  rot  a  parly  to  ths  writ ; 

but  he  in  rcvcriion  inav  be  received,  and  ptead  Joint- 
tenancy  in  abatcmrnt  of  t'lc  writ.  Mc£r  %\x. 

If  a  feme  fo!e  and  A.B  purchafe  s  term  for  year*  joint- 
ly, and  afterwards  intermarry,  the  Joint-ien-irty  eon- 
tinues.  /);cr  318:  2  t'tlj,  Mt.  103$-    But  where  there  \ 
arc  two  women  Joint-tw-rants  of  a  Icafc  for  year*,  and  j 
itnc  taketh  biilband.  and  dies,  the  term  (hall  furvive ; 
if  the  Kuftand  hath  not  aliened  her  part,  and  fevered  the 
jointure  :  But  it  is  oihcrwifc  in  cafeuf  goodf,  veiled  in  I 
the  hufbard  by  maTiage.  i  Inji.  i8c. 

If  there  be  two  Joint-tenants,  and  one  releafcth  to  the 
ctVer,  this  palTech  a  fee  without  the  word  hcir«.  bccaufe  1 
it  refers  to  the  whole  fee,  which  they  jointly  took,  arid  arc 
poiTcfTi-d  of,  by  force  of  ihc  firll  conveyance  ;  but  tenants  ' 
in  common  cannot  rclcafc  to  each  other;  fi^r  a  rclcafc  [ 
fuppofeth  the  parry  to  have  the  thin^  indcmandi  bLt 
tenants  in  conimon  have  f^vcral  didin^l  freeholds,  which 
they  cannot  transfer,  othcrwifc  U»in     pcrfons  who  arc 
folc  fjifcd.  C«.  Lit,  y,  200.^. 

III.  An  Estate  in  Joint  tenancy  mty  be^»v«i/ and 
iltjirojttit  by  dcllroying  any  of  its  conllituent  unities.  \ 
i;Thatof /mr.which  rcJpcfli  only  the  original  commence-  . 
menlof  the  joini-cftatc,  cannot  i:;dcvd  {being  now  part) 
be  afFeflcd  by  any  fubfcqueni  tranfaftions.  But,  2  :  1'he  j 
Joint-tenanU'  cflcvte  mny  be  dei^roVed.  without  any  alien-  | 
fttioni  by  merely  difoiiiting  their  ftjjtjpen  For  Joint-  ' 
tenants  being  feii'cd  ptr  r.ty  tt  uuiy  every  t'ling  that 
tends  to  narrow  that  inteiell,  fo  that  they  lh;dl  not  be 
feifcd  tSrcughout  the  wholcf  and  throughout  every  part, 
ii  a  fcverancc  or  deftroflion  of  Ci\z  juiniure.  And  there- 
fore, if  two  Joio:-ten.ints  agree  to  part  thrir  land*,  and 
hold  them  in  feveralty,  thry  arc  no  longer  Joint-ienanti ; 
fjr  ihry  have  now  no  joint  iniereli  in  the  whole,  but  on- 
ly a  fcverJil  iii'.c rdl  rcrpeilivcly  in  the  feveral  pirii .  And 
for  that  rcafon  alio,  ilie  right  of  furvivorlhip  15  by  fuch 
fcparatiori dcllroyed.  C'^.  18S,  193.  B/commnnlaw 
all  the  Joint-ecoants  might  n{>rr:  to  mike  partition  of 
the  land*,  but  one  of  them  coj-d  not  compel  the  o:h?r  fo 
to  do,  /-:/.  \  190;  for  this  being  an  eftstr  origira!!/ 
created  by  the  a^l  and  agr^cmev.i  of  :h-r  p.irtir*.  the  hw 
would  r.ol  permit  a-y  one  or  more  of  them  to  deltroy  ihc 
uni:ed  poifellton  without  a  fimllar  univcrfal  confcnt.  But 
now  by  the  Jlais.  31  iUn.  8.  r.  I. ;  ^a  Ihi,  8.  <.  }2, 
Join:  tenants  either  of  inheritances  or  other  leffceilatc!, 
«re  compciiablc  by  writ  of  partition  to  divide  their  land;. 
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•And  the  fim.  8  and  9  }f.  5.  f  Hi  msde  perpetual  by 
fiat.  3  and  4  Ai:n.  e.  18,  dircfta  (he  manner  of  proceed- 
ing open  fuch  writs. 

In  :)«is  cafe  of  Partition  of  cflates,  as  alfo  in  fettling  ac 
c  ,  rrfort  i*  moll  Irequenily  had 

;  u;jh  account^  may  be  taken 
•  ■f  arcfj.int  in  itir  court*  of 


counts  m  an  ^ 
b-iljncc.  In 


complicated 


ufici  p.Lymcnt  ol  ths 
.  if  tUe  titles  of  the 
'.   i*  ii  extremely 
. Mon  Ij-v  ;  and 
..1  of  par'icuUr 
.■cni-Kt-Irr  cannot  ba 
.1  of  piriuion.  Tiit 
:,  d  tlic  jurildiclton  in 
'■  to  have  been  con- 
:  a  concuniiig  jurif- 
:  iw,  in  cafci  vviicrc  no 
-  proceeding  in  tbofe 


3.  'I'nc  Joint-teitattcy  may  bs  fevered  by  detlroying 
the  or'itv  of  tt.'lr.  A*  if'tre  (rvii-.t-rensnt  attrns  and  con- 
\  ,  '  rte  the  Joint-tenancy 

;  in  common  ;  (cr  tli; 
^  ,  -       !r.i  hold  by  diffcrtr: 

titles ;  (cne  derived  trom  lite  original,  the  other  from 
the  fubfetjuent,  t^rar^tor;)  though  till  partition  made  the 
unity  of  pofi"  :   ■  v.  /,:/.  ^  29Z,  ;i9,  321.  But 

adcviicofc!  '  ;  ii  r.o  fcverancc  of  the  join- 

ture ;  for  no  ;  .  tiT:tt  till  after  tbc  dc.nh  of 

the  icliator  ;  r,ii_  cy  -.u^'..  dcaili  the  right  of  the  furvivor, 
H  hich  accrued  at  the  oii;.tnal  creation  uf  the  ellate,  and 
)i3s  therefore  a  priority  cf  the  other,  11  already  vcfled. 
I  /r^.  185  :  Lit.  i  287  :  and  fee  3  Burr.  148S,  and  tiiit 
Didtionary,  title  //7-7.  And  ir  has  been  dctrimined  tnat 
articlcsof  m^-  :       infant  Joint- 

tenint,  who  ■  of  iwenty-oiie 

yearj,  were  t . .       ,        1  joint- tenancy. 

Aliiy  V.  /ioci  i  ill  dittt.  I  In^i'  24b.  a.  ta  n. 

4.  It  mry  be  alfo  deAroycd  by  deftroyinjr  ^he  unity 
inferr/f.    If  therefore  there  be  two  Joint  ■■■ 

and  tnc  inlietitance  is  purchafcd  by,  r. 
either,  11 ;»  a  fcvcr^nce  of  the  jointure.  < 
Thou?u  if  an  ellaie  is  oiigiraUy  limicrd  lu  :^^ 
and  after  to  the  heirs  cf  one  cf  ihcm,  the  frc 
remain  in  jointure,  without  merji^ir.j/  in  ;V 
brcaufi*,  being  ccateJ  by  en.*  xnd  inc  i .  ■ 
th:y  are  not  fci^iritc  rll         ''^"ic'i  ii  rt 
to  a  oTiTjfr,)  bill,  brz 
I  hfi.  1S2.     If  A  '• 
lifcor'liis  Qnre,  tli;.  ^ 

the  oni:y  both  of  tide  ai:a  intcrtrU.  Lu.  ^  31.2,  3.  And 
wherever,  or  by  whatever  mean,  the  joiiiturc  ceafes  or  is 
fL'vereJ,  iJie  right  of  furvivor£h:p,  or  jli  atcrtfiinJi,  the 
fame  inftmi,  coafes  with  it.  1  Infi,  i83.  Yet  if  one  of 
three  Jain;. tenants  aliens  his  fttarc,  the  tv.o  rcmairlng 
ten.in:^  ftill  hn  d  their  parts  bv  ^Pint-tenancy  and  fur- 
vivorfhip.  la:.  \  194.  And  if  one  of  three  Joint-trnants 
releafes  his  Oiare  to  one  of  his  companions,  though  the 
Joint-ceiuncy  is  deltroycd  wUh  regard  to  that  partt  yei 

the 


JOINT-TENANTS.  III. 


■the  two  remaining  parts  are  fttll  held  in  jointure ;  for  they 
fttll  pcrfcrvc  their  original  conllituent  unities.  Lit.  %  304. 

Whenever,  therefore,  by  any  a^t  or  ei'cnf^  dmereiit 
irtterejls  arc  created  in  the  fevcral  parts  of  the  eflatc,  or 
they  arc  held  by  different  titles,  or  if  merely  the  pofftjfmt 
is  feparated,  fo  that  the  tenants  have  no  longer  thefe 
fonr  inJifpcnfable  properties,  a  famcncfs  of  intcrcft  and 
undivided  pofieflion,  a  title  vefting  at  one  and  the  fame 
time,  and  by  one  and  the  fame  ad  or  grant ;  the  Joint- 
tenancy  is  inftantly  dilToIvcd.  i  Cunvn.  186.  f.  (2.— Of 
this  {jropofition  the  following  cafes  «iay  afford  fome  fur- 
ther illuftration  : 

When  a  fee-fimple  eflacc  is  limited  by  a  new  convey- 
ance, there  one  may  have  the  fee,  and  another  an  eftate 
for  life;  but  when  two  perfons  are  tenants  for  life  firll, 
and  one  of  them  gels  the  fec-fimplc,  there  the  jointure 
is  fevered.  2  Rtp.  6.  If  a  revcrfion  defcend  upon  one 
joint-tcnant,  the  jointure  is  fevered,  and  by  operation 
of  law  they  arc  then  tenants  in  common,  1  Buljf.  113. 
And  a  diverfity  has  been  taken,  that  where  the  revcrfion 
comes  to  the  freehold,  the  jointure  is  deftroyed  ;  but 
when  the  freehold  comes  to  him  in  revcrfion,  and  to  an- 
other, it  is  otherwifc.  C*-c.  Eliz.  470;  743. 

Two  infants  arc  Joint-tenants,  and  one  of  them  makes 
a  feoffment  of  bis  moiety :  this  will  be  a  feverancc  of 
the  Joint-tenancy.  Bro,  Joinit/t.  13.  A  Joint-tenant  in 
fee  grants  a  leafe  for  life,  and  then  dies ;  it  fevers  the 
jointure  :  though  if  the  tenant  for  life  die  before  either 
of  the  Joint-tenants,  then  it  is  in JIatu  quo  prius.  Co.  Lit. 
1 93.  if  there  be  two  Joint-tenants  in  fee,  and  one  makes 
a  Icafe  for  life  to  a  ftrangcr,  the  freehold  and  revcrfion 
is  fevered  from  the  jointure  :  but  in  cafe  one  fuch  Joint- 
tenant  Icafes  for  years,  the  jointure  of  the  inheritance  is 
not  fevered  ;  and  the  other  Joint-tcnant  fhall  have  the 
revcrfion  by  furvivorfhip.  Luf.  729,  1 173.  Two  Joint- 
tenants  arc  of  a  Icife  for  twenty-one  years,  and  one  lets 
his  part  but  for  three  years,  the  jointure  is  fevered,  fo  that 
furvivorfbip  flinll  not  take  place.  1  I^/i.  188,  192.  (n 
cafe  three  perfons  are  jointly  intereftcd  in  a  term,  and 
one  of  them  mortgages  his  third  part ;  by  this  it  has 
been  held,  the  Joint-tenancy  was  fevered,  i  SaU.  158. 
But  where  one  Joint-tenant  of  lands,  in  order  to  fever 
the  Joint-tenancy,  and  provide  for  his  i^ifc,  makes  a 
deed  of  gift  of  his  moiety  to  her ;  this  being  made  to 
the  wife,  and  fo  void  in  law,  cannot  be  made  good. 
JPr{ced.  Cane.  124. 

If  two  Joint-tenants  be  of  a  term,  and  one  commits 
felony,  or  is  outlawed,  £jV.  the  jointure  will  be  fevered  ; 
for  the  King  fhall  have  the  moiety  by  the  forftiturc  : 
and  if  the  Joint-tenancy  is  of  pcrfonal  things,  all  will  be 
forfeited.  Plo-wJ.  ^\o. 

Where  there  are  fevcral  Joint-tenants  in  fcc-tail,  and 
fome  of  them  fuffer  a  common  recovery  of  the  whole, 
the  eflate  of  the  others  is  turned  to  a  right;  and  con- 
tingent remainders  may  be  dcIlroye4»  and  a  new  eltate 
gained  thereby.  Sid.  241.  And  if  one  Joint-tcnant  le- 
vies a  fine,  it  fevers  the  Joint-tenancy  i  but  it  doth  not 
amount  to  an  a^lual  turning  out  of  his  companion.  1  $alk. 
z86.  A  Joint-tenant  in  fee  makes  a  leafe  for  ycais,  of 
the  land,  to  begin  prefently,  or  in  futuro^  ;'-iid  dies, 
it  is  a  fcverance  of  the  Joint-ienancy,  and  Ciinnoc  be 
avoided  by  the  furvivor ;  becaufe  immediately,  by  force 
of  the  leafe,  the  lel*ee  hath  a  right  in  tliu  fame  landj  of 
all  that  to  the  Icflbr  belongs.  Lit.  2S6. 
•  Vol,  IX. 


In  general,  it  is  advantageous  for  the  Joint-tenants  to 
diffolvfc  the  jointure,  fince  thereby  the  right  of  furvivor- 
fhip  is  taken  away,  and  each  may  tranfmit  his  own  part 
to  hij  own  heirs.  Sometimes,  however,  it  Is  difadvan- 
ta^cous  10  diffolvc  the  jcint-eltate  :  as  if  there  be  Join- 
tenants  for  life,  and  they  make  partition,  this  djflblves 
the  jointure  ;  and  though  before  they  each  of  them  had 
an  el^ate  in  the  whole  for  their  own  lives  and  the  life  of 
their  companion,  now  they  have  an  cftate  in  the  moiety 
only  for  their  own  lives  merely;  and,  on  the  death  of 
cither,  the  reverfioner  Ihall  enter  on  his  moiety.  1  Jctu 
.  55,  And  therefore  if  there  be  two  Joint-tenants  for  life, 
and  one  grants  away  his  part  for  the  life  of  his  com- 
panion, it  is  a  forfeiture;  for,  in  the  firll  place,  by  the 
fcverance  of  the  jointure,  he  has  given  himfdf  in  his 
own  moiety  only  an  cftate  for  his  own  life ;  and  then  he 
grants  the  fame  land  for  the  life  of  another ;  which 
grant,  by  a  tenant  for  his  own  life  merely,  is  a  forfeiture 
of  his  cilatc  ;  for  it  is  creating  an  cftate  which  may,  by 
poffibility,  lad  longer  than  that  which  he  is  legally 
entitled  to.  4.  Leoft.  237  :  1  Jttji.  252  :  z  Cemm.  1S7. 
f.  12. 

In  ancient  times  Joint-tenancy  was  favoured  by  the" 
courts  of  law,  becaufe  it  was  more  convenient  to  the 
Lord,  and  more  confiftcnt  with  feudal  principles  :  but 
thofe  rcafons  have  long  ceafed,  and  a  Joint-tenancy  is- 
now  every  where  regarded,  as  Lord  Ca-wper  fays  it  ii  in 
equity,  as  an  odious  thing,  i  Sa/i.  158.  See  further  this 
Uiilionary,  title  Tctmntt  in  Common, 

Joint-ten  A  Ncv  in  Th  1  n  cs  personal. — Good* 
and  chattels  may  belong  to  their  owners  in  Joint-tenancy, 
and  in  common,  as  well  as  real  eftates.  They  cannot  in- 
deed be  veftcd  in  coparcencry,  becaufe  they  do  not  de- 
fcend from  the  ancellor  to  the  heir,  which  is  necc/Tary  to 
conftitutc  coparceners;  but  if  a  horfe,  or  other  perlor.al 
chattel,  be  given  to  two  or  more  ablolutely,  they  are 
Jointienant.i  thereof;  and  unlcfs  the  jointure  be  fevered, 
the  fame  dodlrine  of  furvivorftiip  fliall  take  place  a;  in" 
eftates  of  lands  and  tenements.  Lit.  §  282:  1  Fen:.  482. 
And  in  like  manner  if  the  jointure  be  fevered,  as  by 
either  of  ihcm  fcIHng  his  flure,  the  vendee  and  the  re- 
maining part-owner  fiiall  be  tenants  in  common  without 
Any  Jus  accrcftendi  Qx  forvivorfhip.  Lit.  %  321.  So  alfo  if 
100/.  be  given  by  will  to  two  or  more,  equally  ic  hi 
divided  between  them,  this  makes  them  tenants  in  coim- 
nion,  as  the  lame  words  would  have  done  in  regard  to 
real  elUies.  i  &q.  jih.  292.  Refiduary  legatees  and 
executors  arc  alfo  Joint-tenants,  unlefs  the  leftator  ufes 
Ibme  cxprcflion  wiiich  converts  their  intereft  into  a 
tenancy  in  common:  and  if  one  dies  before  a  divifion 
or  feverancc  of  the  furplus,  the  whole  that  is  undivided 
will  pafs  to  the  furvivor  or  furvivors.  2  P.  IVms.  347. 
529  :  andfec  3  Bro.  C.  /J.  25  :  I  Bro.  C,R.  118:  li'Brc, 
C.  R*  455.  But  for  the  encouragement  of  hulbandiy  it  is 
held,  that  a  llock  on  a  farm,  though  occupied  jointly, 
fiiall  always  be  confidered  as  common,  and  not  as  joint, 
property,  and  there  fiiall  be  no  furvivorlhip  therein. 
1  Ffnr.  217.  So,  for  the  encouragement  of  tr?.de,  there 
is  no  furvivorfliip  of  a  capital  or  lloci:  in  trade  among 
merchants  and  tracers :  for  this  would  be  ruinous  to  the 
family  of  tlic  deceafed  partner ;  and  it  is  a  legal  maxjm. 
Jut  actrcfand:  inter  mcrcat9T(Sy  e  bmtfMo  ccmmercii,  locum 
net:  habit.  1         i8z.  ^ 

J*  JOim'URE 


JOIN 


TURE. 


JOINTURE  OF  LANDS.  A  Jo'imurc  is  A  Settle- 
ment of  lands  and  tenements  made  to  a  woman  in  con- 
lideraiion  of  marrUge  ;  iar  it  is  A  Covenant,  whereby  the 
hulband.  or  fomc  friend  of  his,  aHuieth  to  the  wife, 
lands  or  tenements,  for  tenn  of  her  life  :  it  is  fo  called, 
cither  becaulc  it  is  granted  raiione  juH,Uura  in  matrimoaior 
or  for  iliat  land  in  frank- marriage  was  given  jointly  to 
hulband  and  w  ife,  and  after  to  che  heirs  of  their  bodies, 
K'hereby  the  hutband  and  wife  were  made  as  it  were 
joint-tenants  during  the  coverture.  3  Rep.  27.  By  fomc, 
a  Jointure  is  defined  to  be  A  Bargain  and  contra^  of 
livelihood,  adjoined  to  the  contra^  of  marriage;  being 
a  competent  proviuon  of  freehold  lands  or  tenements, 
i^c.  for  the  wife,  to  take  eifcft  after  the  death  of  the 
huibmd,  if  (he  herfcif  is  not  the  caufc  of  the  determina- 
tion or  forfeiture  of  it.  1  Jnjl.  36  ;  4  Rrf.  2,  3,  See  this 
Dia.  title  £>^x/r,  IV. 

It  hath  been  often  ruled  in  Chancery,  that  if  lands, 
money,  goods,  tsV.  arc  dcvifed  to  a  woman,  without 
faying  in  Heu  or  fatisfaftion  of  dower,  \S'c.  the  wife  Oiall 
have  both  ;  becaufe  a  devife  is  to  be  confidercd  as  a 
bounty,  and  implies  a  confidcration  in  itfclf ;  but  if  11  be 
faid  in  lieu  or  recoropencc  of  dower,  there  the  wife  can* 
not  have  both,  but  may  waive  which  Ihe  pleafes.  2  Chan. 
Ca/es,2^:  2  rern.  365  ;  JPrcccJ,  Chan.  I33.  Alfo  f/dlf 
£ro.  Do-zb.  69 :  4  Rep.  4  :  Djer^  220  :  2  f'ent,  365  : 
I  Eq.  Ab.  2i8  :  I  Virn.  463. 

A  devife  by  will  cannot  be  averred  to  be  in  fattsfaflion 
of  dower,  unlefs  it  be  fo  exprcffed  in  the  will.  1  Inji. 
36,  ^  :  3  Rfp.  1. 

But  though  a  devife  cannot  at  law  be  averred  to  be  in 
fatisfa^ion  of  dower,  if  the  will  is  ftlent,  yet  fomctimes 
the  Courts  of  Eqyity  have  been  induced,  by  fpccial  cir- 
cumllances*  to  confider  fuch  devifes  as  a  fati&faAion ; 
and  it  has  therefore  been  decreed,  that  the  wife  Hiould 
make  her  eleflion  to  waive  her  dower  and  accept  under 
the  will,  or  to  waive  the  will  and  take  her  dower.  In 
Laurenct  v.  Laurtnctt  \  t^em.  463,  Semen  C.  made  fuch 
a  decree ;  becaufc  he  inferred  an  intention  to  give  in 
bar  of  dower,  from  the  tcftator's  having  devifed  the  rc- 
fiduc  of  his  'while  eftate  to  another.  But  this  decree 
was  reverfed  by  Lord  Keeper  H'right ;  and  the  reverfal 
was  afterwards  afGrmcd  in  the  Houfe  of  Lords.  2  Bro. 
P.  C.  483.  And  this  is  faid  to  have  fettled  the  do^rine. 
]  Ef.  J&.  D<rj;er  B.  //.  2.  j  and  fee  aee.  Pre.  Ch.  133: 
Fin.  title  Dfji/cT.  c.pl.  45  :  2  ylfi.  427  :  3  8 ;  436. 
See  a!fo  Breughion  v.  Erringscn,  7  Bro.  P.  C.  1  2. 

However,  noiwithflanding  the  doilrinc  on  which  the 
cafs  of  La-jreaee  v.  Lcunr.ce  was  finally  decided,  and  the 
frequent  recognition  of  that  cafe,  dcvife:>  have  been  fince 
frequently  deemed  a  faii^faflion  of  dower,  on  account  of 
Ttfy  rtrong  and  fpccial  circumftanccs  ;  as  where  allowing 
the  wife  to  take  a  double  provifion  would  have  been  quite 
irtconfiftcni  with  the  difpofitions  of  the  w  ill.  On  this  latter 
principle  Norfhiagrcn  C.  Is  faid  to  have  decided  for  a 
TausfaSion  of  dower  in  Jras/ti  v.  Kempjlea^,  July  1764  ; 
Zi:6  CartaenC. in  f^iUareal  V  .Gahvny.  See  1  lujl.  "^6,1, in  a. 

Jf  a  Jointure  be  made  to  a  woman,  during  coverture,  in 
fatiifadion  of  dower,  (he  may  waive  it  after  her  huf- 
band's  death  ;  but  i/  0ie  enters  and  agrees  thereto,  flie 
is  concluded  ;  for  though  a  woman  is  not  bound  by  any 
aft  when  flie  is  not  at  her  own  difpofal,  yet  if  (he  agrees 
10  it  when  (he  ij  at  liberiy,  it  is  her  own  a(X,  and  (he 
cannot  avoid  ic  4  C0.  3:  Alfa  vide  Co.      29.  ^;  36,^; 


348,  a\  357:  I  Buljl.  163:  A/wr  717.  //.  icoi; 
Perk.  352 — 3  :  3  Cfl.  27  :  3  Lean.  272  :  Cro.  Jac  490: 
Djer  35  r  :  Wp^,  72  :  2  Rol.  Abr.  422. 

All  other  fcttlcments  in  lieu  of  l)ower,  not  made  ac- 
cording to  the  (latute,  are  Jointures  at  common  law,  and 
no  bars  to  claim  of  duwer  :  and  a  Jointure  was  no  bar  of 
dower  before  this  llatute  ;  as  a  right  or  title  to  a  freeh<4d 
cannot  be  barred,  [at  law,]  by  acceptance  of  a  collateral 
fatisfadion.  Co.  Lit.  36.  A  father  made  a  fettlcmcnt  to 
the  ufc  of  himfclf  for  life,  and  afterwards  to  the  ufe  of  hii 
fon  and  his  wife,  for  their  lives,  for  the  Jointure  of  the 
wife  ;  this  was  adjudged  no  Jointure  to  bar  the  wife  of 
her  dower,  becaulc  it  might  not  commence  immediately 
after  the  death  of  the  hu(band,  who  might  die  in  the 
life-time  of  the  father.  So,  if  a  feoffment  be  made  to 
the  ufe  of  the  hu(band  for  life,  remainder  to  another  for 
years,  remainder  to  the  wife  for  life  for  her  Jointure, 
2  Cro.  4S9.  But  a  feoffment  in  fee,  upon  condition  that 
the  feoffee  (hall  make  another  feoffment  to  the  ufc  of  the 
fon  of  the  feoffor,  and  to  his  fon's  wife  in  tail,  remainder 
to  the  right  heirs  of  the  feoffor,  which  feoffment  is  made 
accordingly  ;  is  a  good  Jointure  within  the  lUtutc,  and 
bar  to  the  dower  of  the  wife.  Mear  28. 

An  eflate  fettled  in  Jointure,  coming  from  the  ancef- 
tors  of  the  wife,  and  nut  of  the  purchafe  of  the  hu/band 
or  his  ancedors,  is  not  within  the  flat.  \  \  H.y.  c.  20, 
as  todifcontiouances,  alienations,  C^r.  by  the  wife.  Where 
a  father  of  the  intended  wife,  in  conftderation  of  mar- 
riage, l^c.  covenanted  to  a(rure  Iand:>  to  the  hufband  and 
wife,  his  (the  covenantor'^)  daughter,  :md  the  heirs  of 
her  body,  ^ir.  this  was  held  no  Jointure,  within  the 
meaning  of  the  ^ai.  1 1  //.  7.  r.  20  ;  being  an  advance- 
ment of  the  woman  by  her  own  father.  2  Cre.  264 : 
2  Li//.  Abr.  80.  And  an  eilate  in  fec-fimpic  conveyed 
10  a  woman  for  her  Jointure,  was  held  not  to  be  any 
Jointure  within  the  lla:ute;  which  never  extended  to 
lands  granted  to  women  in  fee :  but  an  eftate  in  fee, 
conveyed  to  a  woman  for  her  Jointure,  and  in  fatisfac- 
tion  of  her  dower,  is  3  Jointure  witltin  the  flatute  27  H.  8. 
£.10:  4  Rep.  3. 

An  ellaie  for  life  is  the  ufual  Jointure :  and  an  efhite 
for  life  upon  condition,  may  bar  the  wife  if  fhe  accepts 
it ;  as  a  Jointure  to  a  woman  on  condition  to  perform 
the  hufband's  will,  was  judged  good,  where  the  wife  en- 
tered and  agreed  to  the  eftate.  3  Rep.  i,  2,  t^c.  If  no 
inheritance  is  rcfcrved  to  the  hufband  and  his  heirs,  but 
the  eftate  is  limited  to  the  wife  for  life,  or  in  tail,  the 
remainder  to  a  llrangcr;  it  is  not  a  Jointure  within  the 
Jla/.  II  II.  J.  c.  20,  though  made  by  the  hufband  or  his 
aiiceftor.  Cro.  Eliz.  2.  K  hufband  covenanted  to  (land 
feifed  of  lands,  to  the  ufc  of  himicif  and  his  heirs,  till  the 
marriage  (hould  take  effeil ;  and  aftcnvards  to  himfelf. 
his  wife,  and  their  heirs  ;  and  it  wa^  adjudged  a  good 
Jointure  within  thl«  flu:.  27  //.  8.  c.  ic  ;  Dyer  248. 

A  man  makes  his  wife  a  Jointure  after  marriage ;  and 
afterwards  by  will  dcvifes,  that  fhe  (hall  have  a  third  part 
of  all  his  lands,  with  her  Jointure;  here  the  wife  will 
have  the  third  part  of  all  as  a  legacy,  and  if  (he  ivaives 
her  Jointure,  (he  may  have  a  third  part  of  the  rcGducfor 
dower.  Djer  Gi.  If  a  mailer,  in  coulidcraiion  of  fervice 
done  by  his  fcrvant,  grants  lands  to  the  fcrvant  and  a 
woman  he  intends  to  marry,  and  the  heirs  of  their  bodies, 
creating  an  cftatc-tai! ;  this  is  not  a  Jointure  ;  not  being 
a  gift  of  the  hufband,  or  any  of  bis  anccAors,  but  of  his 
J  inaHer* 
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nadcr,  and  in  confideratlon  of  fcrvice,  which  will  not 
make  the  hufljand  luch  a  purchafer  as  the  law  requires. 
Mm  6$ J.  Bui  as  to  conliJcnuions,  if  an  ellate  is  fettled 
in  Jointure  upon  a  woman,  in  confiJeration  of  money 
paiil,  and  alfo  of  a  marriage  to  be  had  ;  the  marriage 
fhail  be  looked  upon  to  be  the  confideration.  Cra.  yac. 
474.  A  hufband,  tenant  in  tail*  remainder  to  his  wife 
for  life,  makes  a  feoffment  in  fee  to  the  ufe  of  himfclf 
and  wife  for  life,  for  her  Jointure  ;  it  is  no  bar  to  the 
wife's  dowei,  becaufe  it  may  be  avoided  by  a  remitter 
to  her  firll  cftate  Ibr  life.  Moor  872.  If  lands  are  con- 
veyed to  a  woman  before  marriage,  in  part  of  her  Join- 
ture only,  and  after  marriage,  other  lands  are  granted 
in  full ;  it  is  faid  fhc  may  waive  and  rrfufe  the  lands 
conveyed  to  her  after  coverture,  and  retain  )ier  Aril  Join- 
ture-lands and  dower  alfo.  3  Rt/>.  1,5:  4  Co.  5. 

Where  a  Jointure  is  made  of  lands,  (according  to  the 
direflion  of  the  fiatutcof  27  //.  8.  10,)  before  coverture, 
•nd  after  the  hulband  and  wife  alien  them  by  fine,  fhc 
fliall  not  have  dower  in  any  other  lands  of  her  hulband  ; 
but  it  is  otherwife  where  the  Jointure  is  made  after  mar- 
riage, when  the  wife's  eftate  is  waivable,  and  her  cleflion 
of  choofmg  comes  not  till  the  death  of  the  hufband. 
1  Injf.  36. 

The  important  queftion  whether  a  Jointure  on  an  In- 
fant, before  marriage,  may  be  waived,  was  not  quite  fst- 
tled  till  the  cafe  of  Drury  v.  Drury,  which  was  heard 
before  Ld.  AW^'n^/on  C.  Hil.T,  1  Gm.  3.  The  points 
determined  hy  X^A.  Norihinglon  in  that  cafe  were ;  fiifl. 
That  ihcjiat.  of  ly  H.  8,  which  introduced  Jointures,  ex- 
tends to  adult  women  only.  Infants  not  being  particularly 
named;  and  therefore  that,  notwithflanding  a  Jointure 
on  an  Infant,  Ihc  may  waive  the  Jointure,  and  elcA  to 
take  dower  ;  fecondty.  That  a  covenant  by  the  hulband, 
that  his  heirs,  executors,  or  adminiftrators  (hall  pay  the 
wife  an  annuity  for  her  life,  in  full  for  her  Jciinture,  and 
ia  bar  of  dower,  without  expreiling  that  it  ihall  be 
charged  on  any  particular  lands,  or  be  fecurcd  out  of 
lands  generally,  is  not  a  good  equitable  Jointure  within 
the  llatute  ;  thirdly.  That  a  woman,  being  an  Infant, 
cannot,  by  any  contra^  previous  to  her  marriage,  bar 
hcrfclf  of  a  dillributive  ftiare  of  her  hufband's  perfonalty, 
in  cafe  of  his  dying  intcftate. 

But  from  this  decree  there  was  an  appeal  to  the  Houfe 
of  Lords ;  and,  after  hearing  tlic  Judges  fcriatim  on  the 
queftion,  whether  a  Joiniur*  on  an  infant  could  be  waived, 
on  which  they  were  divided  in  opinion,  the  Jecree  was 
Tcverfed  as  to  all  the  above  points.  jJec  3  Bro.  P.  C.  492, 
Buckingham  (Earl)  v.  Drury ;  where  it  appears  that,  by 
the  decree  of  the  Lords,  it  was  declared,  *•  that  the 
refpondent  (the  widow,}  is  bound  by  the  agreement  en- 
tered into  in  consideration  of,  and  previous  to,  her  mar- 
riage ;  and  that  the  fame  ought  to  be  performed  and 
carried  into  execution  ;  and  that  the  refpondent  is  thtnby 
han-ed  of  her  dirwert  and  of  any  fliare  of  her  hulband's 
perfonal  eftate,  under  the  ftatute  of  Diiliibuiions." 

Before  the  above  decilion,  the  only  jadicial  opinions, 
as  to  the  cftefl  of  a  Jointure  on  an  Infant,  were  Sir  J. 
Jekyir%t  in  Cray  V.  fK-UiSt  againft  its  barring;  and  Ld. 
HarJiuUke^if  in  Seyi  v.  Prictt  and  in  Har'vey  v.  Ajhlcyt 
to  the  contrary.  See  Vln.  tit.  Dower,  0^4*  pi.  i3  : 
£arn.  C.  117  :   3  Jii.  607. 

A  man  levies  a  4lne  of  his  land,  and  it  1$  granted  back 
again  to  him  and  his  wife,  for  her  Jointure,  and  to  the 


heirs  of  the  hulband  ;  then  he  and  his  wife  \cvy4i  fine 
to  another  ufe;  the  wife,  if  ftie  furvive  her  hufband,  will 
have  dower  noiwithftanding  the  fine.  1  y^>rd.  350.  If 
the  hufband  make  a  leafc  of  lands  to  his  friends  for  any 
number  of  years,  in  truft  for  his  wife  and  children,  that 
fhc  (hall  have  100/.  a-ycar  out  of  it,  or  in  any  fuch 
manner  ;  by  this  fhe  may  have  the  proviAon,  wi.ich  is 
no  Jointure,  and  likcwife  her  dower.  By  Erid^t.-iaa, 
Ch.  J.  an  cftate  is  made  to  hufband  in  tail,  with  re- 
mainder to  the  wife  for  life,  and  remainder  to  others  j 
this  is  not  fuch  a  Jointure,  as,  with  her  acceptance,  withia 
the  ftatute  will  hinder  her  from  dower;  and  though  the 
huftjand  die  without  iffue,  it  will  not  help  it,  but  the  wife 
ftiall  be  endowed  in  his  other  land  :  bkt  if  the  cftate  were 
made  to  the  hufband  and  wife  for  their  lives,  it  would 
be  otherwife.    13  Jac.  i.      R:  2  S/?c/>.  Ahr.  74. 

After  the  death  of  the  hufband,  the  wife  may  enter 
into  her  Jointure,  and  is  not  driven  to  a  real  adtion,  as 
ftic  is  to  recover  dower  by  the  common  law;  and  upon 
a  lawful  eviflion  of  her  Jointure,  fhe  fhall  be  endowed 
according  to  the  rate  of  her  hufband's  land,  whereof  ftie 
was  dowable  at  common  law.  Co.  Lit.  ^7:  S/a/,zj/{.S, 
e.  10.  If  fhe  be  evifled  of  part  of  her  Jointure,  fitc  fhall 
have  dower  /re  tanto.  A  wife's  Jointure  ftiall  not  be  for- 
feited by  the  treafon  of  the  hufband  :  but  fcme-coveru, 
committing  treafon  or  felony,  may  forfeit  their  Jointures; 
and  being  convift  of  recufancy,  they  fhall  forfeit  two 
parts  in  three  of  tiieir  Jointures  and  dower,  by  J!ar, 
3  yac.  I.  f.  4.  If  a  woman  conceals  her  Jointure,  and 
brings  dower  and  recovers  it,  and  then  fets  up  her  Join- 
ture, fhe  is  barred  of  her  Jointure ;  and  by  bringing  writ 
of  dower  for  her  thirds,  the  wife  waives  the  bentfit  of 
entry  into  lands,  fo  as  to  hold  them  in  Jointure.  Cw, 
128. 137:  %R^p.^:  Sfat.^Jac.  1.  c.t.  fea.  13, 
See  further,  titles  Baron  and  Feme ;  Doner ,  II.  IV  ;  /ffr- 
feiture  ;  Marriage  ;  &c. 

JOINTRESS,  OR  JOINTURESS,  She  who  hath  an 
eftate  fettled  on  her  by  the  hufband,  to  hold  during  her 
life,  if  (he  furvive  him.  Stuf.  17//.  8.  cio:  i  J>tjt.:^b, 
When  eftaies  fettled  on  a  wife  are  a  jointure,  if  the 
Jointrefs  makes  any  alienation  of  them  by  fine,  feoff- 
ment, Esff.  with  another  hufband,  it  is  a  forfeiture  of  the 
fame  ;  but  if  they  are  not  a  jointure  by  law,  it  1$  other- 
wife.  zKt/f.  1040.  A  Jointrefs  within  the  ftatute  may 
make  a  leafe  for  forty  years,  tfc.  if  fhe  fo  long  live  ; 
and  alfo  for  life,  and  be  no  forfeiture,  though  fhe  levies 
a  fine  j'ur  cognifanee  de  drcit^  l^c.  Crc,  yac.  688  :  3  Rep, 
50:  t  Li//.Bi,  In  other  cafes,  if  fhe  levies  a  fine,  it  is 
a  forfeiture ;  and  if  a  Jointrefs,  within  the  ftatute  1 1  //.y. 
e.  JO,  fufFer  a  recovery  covinoufly  to  bar  the  heir,  the 
heir  may  enter  prefently,  tfr.  zLtCfi.zcG:  i  Pio^vd.  ^t. 

With  rcfpeft  to  the  ails  of  a  Jointrefs,  or  thofe  of  her 
hufband  defeating  her  of  her  jointure,  and  how  far  equitv 
will  relieve  her,  'vide  Co.  Lit.  36  :  Dyer.  358  :  2  Injj. 
673  :  HU\  22^  :  I  Cb/in.  Caf,  1 19,  izo  :  2  Chan.  Caf, 
162:  2/'cnr.  343  :  1 /Vw.  427.  479:  1  £y..<^^•.  18,221, 
222  :  2  Vern.  701  :  and  1 4  /'in.  Jibr.  tit.  Jointrefs  and 
yointurei  and  this  Didt,  titles  Barcn  and  Feme;  Dcwer. 

JOUR,  Fr.]  A  day,  ufed  in  heads  of  our  old  law; 
lout  Jours,  for  ever,    Laiv  Fr.  Dil7* 

JOURNAL,  Is  a  day-book  or  diary  of  tranfaflions 
ufed  in  many  cafes  :  as  by  merchants  and  other  tradef- 
men  in  ihcir  accounts ;  by  mariners  in  obfcrvalions  at 
fear 
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.  fQL;R>rALS  OF  PARXIAMENT,  Arc  not  rccordi, 
bai  remembrancer,  anj  have  been  of  m  long  continu- 
*iicr.  /Jo&.  Rtp.  log.  Sec  titio  B'viiienct. 

JOURNKH01*i'£RS,  Kegrators  of  yarn,  which  for- 
merly perhaps  was  callcJ  jcuru.  They  arc  mentioned  in 
thy/.ir  fi  //.  6.  c.  c. 

JOURNEVMAN,  from  the  Fr.JonrHr'r,  i.  <.  A  day, 
or  day's  uork.j  Was  properly  one  who  wrought  with 
anoil.t-r  by  the  day  ;  tUuugh  ic  is  extended  by  ilaiute  to 
chofe  aifo  who  covcnanc  to  wor^^  with  others  iit  ihur 
trades  or  occupation  by  the  year.   Suu,  5        f.  4. 

See  tit.  Lalt/ittrerj  ;  Servaulj. 

JOURNKYb  ACCOVHV>>.  Mei^coifipy/at^JefirHeej 
atcmfii,]  U'a^  n  twrm  in  our  old  law  il.us  undcrllood  :  If 
a  wri;  abated  by  iIil  death  o'  the  pUiiuiti' 01  Jctcndant, 
or  for  falfe  Ln.iit,  wane  of  form.  b«r.  Hie  pluiatitf  might 
have  a  new  writ  by  "JtuTBiyi  Aeetunts,  i,  /.  within  as 
littte  time  .13  ric  pufllbly  could  after  ttic  abatenirnt  of  the 
£rft  writ;  and  thi^  fccond  wj  tt  wjs  a  continuance  of  the 
CAufc,  as  if  the  lirft  ivrit  had  not  iibated.  Ttr/ns  of  the 
LsLVi.    Sec  6  Rip.  to  :  i  Lut,  2<)y  :  Cra.  "Juc.  590. 

T'his  learning  is  now  of  linlc  iife,  it  being  cultomary 
to  enter  a  judgment  that  ihe  writ  be  quallied.  and  then 
to  fue  forth  anotlicr. 

And  by  flat.  8  9  /T.  3.  e.  11.  %  7,  the  death  of 
one  plaintiit  or  defendant  where  there  is  another  fur- 
viving,  fhall  not  abatj  the  fuit.  The  death  to  be  fug- 
^clled  on  the  roll.  And  by  §  6,  death  of  the  party  after 
jnterlocutory  judgment  (hall  not  abate  the  fuit.  See  title 
jibattmtnt. 

IPSO  FACTO,  Where  the  fame  perfon  obtains  two 
or  more  preferments  in  the  church  with  cure,  not  qua- 
lified by  difpenfation>  \£c.  the  hrit  living  is  void  Ipjo 
faSo,  i-i'z.  without  any  declaratory  fentcnce,  and  the 
patron  may  prcfent  to  it.  Dyer,  275.  For  crimes  in 
ilriking  pcrfons  in  a  church  or  church. yard,  the  offenders 
arc  to  be  excommunicated  Ip/o  Fa/:o.  Stat.  5  t£?  6  Ed.  6. 
f .  4.  An  eftate  or  Icafc  may  be  Ip/e  ¥a£lo  void  by  con- 
dition. \^c.  I  Injl.  4.5,  215. 

IRE  AD  LARGUM,  To  go  at  large,  to  efcape,  or 
be  fee  at  liberty.  Blount. 

IRELAND, 

Is  a  difHnfl  Kingdom  from  Englandy  but  fubordinate 
to  it  in  government. 

It  was  only  entitled  the  Dominion  or  Lordihip  of  Ire- 
landt  pas.fiib.  3,and  the  King's  ftylc  was  no  other 
than  Dominus  Hibitnut  till  the  33  //.  8,  when  the  title  of 
King  was  expreWy  conferred  on  him  by  an  irijh  flatute* 
and  which  title  is  recognized  by  Jiai.  35  H,  8.  c.  3. 
As  ScoilanJ  and  EnglarJ  are  now  one  and  the  fame  Icing- 
«iom,  and  yet  diifer  in  their  municipal  laws,  fo  EnglanJ 
and  Ireland  are  on  the  oilier  hand  diflin^  kingdoms, 
and  vet  in  general  agree  in  their  laws.  The  inhabitants 
of  Ireland  arc  for  the  moft  part  defccnded  from  the 
Eiglipy  who  planted  it  as  a  kind  of  colony,  after  the 
conquert  of  it  by  Hen.  II,  and  the  laws  of  England  were 
then  received  and  fworn  to  by  the  Jn^^  nation  aflcmblcd 
at  the  Council  of  tifmpre.    Pryn  on  4  Inji.  249. 

At  the  time  of  tliis  conqucJI,  the  irij%  were  governed 
by  what  they  called  the  Brthon  law,  fo  ftilcd  from  the 
Jrijh  name  of  judges,  who  were  denominated  Brthonj. 
AfJr.ft.  558.  BulKing  "John^  in  the  12th  year  of  his 
rctgn,  went  into  Jrtlandt  and  carried  over  with  him 


many  able  Sages  of  the  law;  and  there,  by  his  letters 
patent,  in  right  of  the  dominion  of  conqucfl,  is  faid  to 
have  ordained  and  citablifhed,  that  inland  Ihould  be  go- 
verned by  the  iaw4  of  £«f /(.W ;  {^Faugh,  794:  zPryn. 
Ru.  b5  :  7  Rtp-  23  ;)  which  letters  patent,  iilr  Ed.  Cckt 
apprehends  to  have  been  theic  confirmed  in  Parliament. 
I  IhJI.  141.  liut  to  this  ordinance  many  of  the  Irijh 
were  averfe  to  conform,  and  lUU  lluck  to  their  Brehcn 
law;  fo  that  both  //.  111.  ai.d  Ed.  1,  were  obliged  to 
renew  the  injundiou  ;  and  at  Icngtli,  at  a  Parliament 
holden  at  KtlktHny^  40  £.  Ill,  under  Libnel,  Duke  of 
Clartiutt  the  then  Lieutenant  of  IrtlatUt  the  Brchon 
Jdw  was  formally  abolifiicd,  it  being  unanimoufly  de- 
ctitred  to  be  indeed  no  law,  but  a  lewd  cuQom  crept  ia 
of  latter  time!;,     i  Cem.v.  100. 

But  as  Ireland  was  a  diiUnd  dominion,  and  had  Par- 
liaments of  its  own,  thougli  the  immemorial  culloms  or 
common  Uw  of  England  were  made  the  rule  of  jullicc 
in  Ireland  alfo,  yet  no  afli  of  the  Engljjh  Parliament 
after  the  nychn,  extended  into  that  kingdom,  uniefs 
it  were  fpeciaJly  named,  orincluded  under  general  words, 
as  within  any  of  the  King's  domioions.  See  1  Comm.  too. 

The  original  method  of  paffing  lUtutcs  in  Irdard  was 
nearly  the  fame  as  in  England',  the  chief  governor  hold- 
ing Parliaments  at  his  plcafure,  which  enacted  fuch  laws 
as  they  thought  proper.  But  an  ill  ufc  having  been 
made  of  this  liberty,  a  fei  of  Itatutes  were  iherc  enaflcd. 
in  the  loth  //.  VII,  (Sir  Ed.  Poyitngj  being  then  Lord, 
Deputy,  from  whence  they  were  called  Poynings*  laws,) 
which  reilrained  the  power  as  well  of  the  6epuiy  as  the 
Injh  Parliament;  and,  in  time,  there  was  notliing  left 
to  the  Parliament  in  Inland  but  a  bare  negative  or  power 
ofrejefling,  not  of  propofiog  or  altering  any  law.  With, 
regard  to  Poyningi^  law  in  particular,  it  could  not  be  re- 
pealed or  fufocnded,  unlefs  the  bill  for  that  purpofe,  be- 
fore it  Ihould  be  certified  to  EKglandp  were  approved  bv 
bothHoufes.  i'f  y 

But  the  Iri^  nation,  being  excluded  from  the  benefit 
of  the  Engiijh  Ihtutes,  were  deprived  of  many  good  and 
profitable  laws,  made  for  the  improvement  of  the  com- 
mon law  ;  and  the  meafure  of  juilicc  in  both  kingdom* 
becoming  thence  no  Jongcr  uniform,  it  was  therefore 
enatled,  by  another  of  Poynings*  laws,  that  all  afts  of 
Parliament  before  that  time  made  in  England^  fliould  be 
of  force  within  the  realm  of  Ireland.  4  351.  After 
this.  Inland  continued  to  be  bound  by  all  EnglJj3!>  afls 
of  Parliament,  in  which  it  was  fpecialty  named,  or  in- 
cluded under  general  words.    Stc  l  Ccmm.  103. 

This  ftate  of  dependence  being  difputcd  by  the  Irijk 
nation,  it  was,  by  Jlat.  6  Geo.  1 .  r.  $,  exprcfsly  declared, 
that  the  Kingdom  of  Ireland  ought  to  be  fubordinate  to 
and  dependent  on  the  Imperial  Crown  of  Creai  Britain, 
as  being  infeparably  united  thereto ;  and  that  the  King's 
Majetlv,  with  the  confent  of  the  Lords  and  Commons  of 
Great  Britain  in  Parliament,  bad  paix-tr  to  make  laws  to 
bind  the  people  of  Ireland.  The  fame  ilatute  alfo  ex- 
prefsly  "  declared,  that  the  Peers  of  Ireland  had  n3 
junfdiflion  to  affirm  or  reverfe  any  judgments  or  decrees 
whatfoever."  And  a  writ  of  error,  in  the  nature  of  an 
appeal,  lay  from  K.  B.  in  Jrtland  to  K.  B.  in  England, 
as  the  appeal  from  Chancery  in  Ireland  lay  immediately 
to  the  Houfc  of  Lords  in  England. 

Thus  ftood  the  matter,  till  the  22d  year  of  King 
G«.  Ill,  when,  onfomc  further  ftriigglcs  by  the  }r|';', 

the 


I  R  EL 


AND. 


rte  abore  flat.  6  Gto.  T.  f.  5,  was  fimply  rtptaUd  by  flat. 
22G«.3.f.53.  But  as  the  rtatuie  of  Gt-a.  i,  was  thought 
to  be  niereJy  declaratory  of  the  former  law,  the  repeal 
of  it  could  produce  no  further  operation,  than  to  render 
the  law  \\\  forae  degree  Icfs  clfar  than  that  ftatuie  had 
made  it.  Therefore,  to  produce  the  cftcfl  earneftly 
contended  for  by  the  Ir'tjh,  it  required  another  ftatuie, 
which  was  accordingly  palTcd,  "v/x  Jlai.  23  C«.  3.  c.  28, 
by  which,  The  Right  cUimed  oy  the  peopig  of  Jreland, 
to  be  bound  only  by  laws  enafted  by  hii  ^lajefiy  and  the 
Parliament  of  that  kiis^^Jom,  in  all  cafes  whatever,  and  to 
have  all  actions  and  fuitSj  inflttuted  in  that  kingdom,  de- 
cided in  his  MajelJy's  courts  there  Jinally,  and  iviihout 
iippeal  from  thtncr^  is  ejiabltfljetl  and  afcettained  for 
ivE  R  ;  and  at  no  time  to  be  qucfHoned  or  qucftionabic  : 
and  all  Writs  of  Error,  aftd  Appeals  in  the  EngUfij  Courts, 
(hall  be  null  and  vuid.'* 

This  latter  provifion,  as  to  writs  of  error  and  appeals, 
is  in  fome  degree  a  natural  cor.fcquencc  of  the  former  ; 
oiherwile,  as  has  been  well  remarked,  the  privation  of 
the  benefit  of  the  learning  and  impartiality  of  the  EngUjh 
Judges  and  Houfeof  Lords  might  be  confidered  a.s  a  rerd 
and  iubftantial  advantage  loft,  bygrafping  at  liberty  and 
independence,  which  arc  often,  as  in  this  inilancc,  a  mere 
^Uiiiyvu  and  a  name.  See  1  Ccmm.  9^—104..  edit.  1793  ; 
and  Mr.  Cbrijitan^s  notes  thereon. 

Lord  Mcuntmorres,  in  his  Hijiory  of  the  Procetdirtgs  of 
the  Irijh  Parliament,  obfcn'es  upon  the  flatute  referred 
XQ  by  Blaekftam,  that  to  repeal  Poynin^s*  law,  it  required 
the  confent  of  the  greater  nimber  ef  the  Lords  and  Ccm- 
Mons ;  which,  if  it  meant  any  thing,  muil  fignify  a  ma- 
jority not  of  ihofe  who  happened  to  be  prelcnt,  but  of 
the  whole  number  funimoned  to  Parliament;  and  the  re- 
quifition.  inthatfcnfe,  was  ftriflly  complied  with  in  1782, 
when  Poyningi*  law  was  repealed.    Hiji,  I  'vol.  p.  53. 

The  following  fhort  vii.'w  of  the  former  and  of  the 
prefent  method  of  pafling  laws  in  Ireland,  is  cxtradied 
from  the  fame  work,  /.  57. 

**  Before  a  Parliament  was  held,  it  was  expedient, 
antecedent  to  1782,  that  the  Lord-Lieutenant  and  council 
fnould  fend  over  an  important  bilL  as  a  reafon  for  fum- 
moning  that  alTembly.  This  always  created  violent  dif- 
putes>  and  it  was  conftantly  rcjcdcd  ;  as  a  money-bill, 
which  originated  in  the  council,  was  contrary  to  a  known 
maxim,  that  the  commons  hold  the  purfe  of  the  nation ; 
and  as  all  grants  originate  from  them,  fincc  in  early 
time?,  they  were  ufcd  to  confuk  with  their  confliiuents 
upon  the  mode,  duration,  and  quantum  of  the  I'upply. 

"  Propofitions  for  laws,  or  heads  of  bills,  as  they  are 
called,  originated  indifferently  in  either  Houfe.  After 
two  readings  and  a  committal,  they  were  fent  by  the  coun- 
cil 10  England,  zrx^  were  fubmitted,  ufunlly  by  the  Englijh 
Privy  Council,  to  the  Attorney  and  Solicitor  general ; 
and  from  thence  they  were  returned  to  the  council  of 
Ireland,  from  whence  they  were  fent  to  the  Commons, 
if  they  originated  there,  (if  not,  to  the  Lords,)  and  after 
three  readings  they  were  fent  up  to  the  Houfe  of  Lords, 
where  they  went  through  the  fame  ftages  ;  and  then  the 
Lord*Lieutenant  gave  the  royal  affent,  in  the  fame  form 
which  is  obferved  in  Great  Britain. 

In  all  thefe  ftages  in  England  znd  Ireland,  it  is  to 
A>e  remembered  that  any  bill  was  liable  to  be  rejefted, 
'amended,  or  altered;  but  that  when  they  had  paffed  the 
great  feal  of  England,  no  alteration  cotild  be  made  by  the 
IriJh  Parliament. 


"  At  prefent.  It  Is  not  necefTary  for  the  council  tc 
certify  a  bill  under  the  great  feal  of  Ireland^  as  a  reafon 
for  fummoning  a  parliamcn:,  but  it  is  ordered  to  be  con- 
voked by  piociamaiion  from  the  crown,  as  it  is  fum- 
moned  in  England. 

**  Touching  bills,  they  now  originate  in  either  Houfe, 
and  go  from  one  to  the  other,  as  they  do  in  England ; 
after  which,  they  are  depolltcd  in  the  Lords'  office,  wht-n 
the  clerk  of  the  crown  takes  a  copy  of  them,  and  thlv 
parchment  is  aitefled  to  be  a  true  copy,  by  the  great 
fcal  of  Ireland  on  the  left  fde  of  the  inftrument,  Thui 
ihey  are  lent  to  England  by  the  IriJh  council ;  and  if 
they  are  approved  of  by  the  King,  this  iranfmifs  or  copy 
comes  back  with  the  great  fcal  of  England  on  the  right 
fide,  with  a  com  mi  (lien  to  the  Lord-lieutenant  to  give 
the  royal  affent.  All  bills,  except  money-biil'^.  reuiaia 
in  the  Lords'  office;  but  bills  of  fupply  are  fent  back  to 
the  Houfe  of  Commons,  to  be  pn-fented  by  the  fpeakcr 
at  the  bar  of  the  Lords  for  the  royal  aflent.  Hence  it 
is  manifcrt,  that  no  alteration  can  now  be  made  in  bills^ 
exwcpt  in  Parliament,  as  the  record,  or  original  roll,  re- 
mains in  the  Lords'  office  till  it  obtains  the  royal  aflent. 

'*  As  to  the  rcjeflion  of  bills,  or  not  returning  thein- 
from  England,  it  is  faid  there  are  very  few  inllances 
of  fuch  a  refufal  by  the  Crown  fmce  1782  ;  though,  doubt- 
lefs.  the  royal  negative,  in  both  kingdoms,  is  as  clear 
a  privilege  as  any  other  prerogative." 

Treafon  committed  in  Ireland,  by  an  IriJh  Peer,  is  rot 
triable  in  England,  becaufe  he  is  entitled  to  a  trial  by  his 
Pcers,which  cannot  be  in  England,  hni  Ireland.  Dyer, ^60. 

By  ilalutc  1 7  Ed.  i.e.  1 ,  no  pardon  for  the  death  of 
a  pcrfon,  or  for  felony,  (hall  be  granted  by  the  Juiiiccs  of 
Ire/andj  but  at  the  King's  command,  and  under  his  feals. 

The  /lat.  1  &  M.  e.  9,  cnafted  and  declared^ 
"  That  the  pretended  Parliament  aflembled  at  Dublin, 
was  an  unlawful  allembly ;  and  that  all  a£ts  done  by 
them  are  void."  All  cities,  boroughs,  ts'c.  were  re- 
ftored  by  this  ftatutc  to  tlicir  privileges,  and  the  pro- 
ceedings againll  ihem  vacated  ;  and  all  Proieflants  re- 
ftored  to  their  pofTefTions,  'Oc.  By  Jlat.  3  ^  Se  M.  c.z^ 
members  of  Parliament.  oHicers  in  the  government,  ec- 
clefialUcal  pcrfons,  lawyers,  £sfe.  in  Ireland,  are  to  take 
the  oaths,  or  be  liable  to  forfeitures.  See  title  PapiJ}. 

A  man  may  be  fent  over  to  Ire/and  to  be  tried  for  a 
crime  there  committed,  notwiihftanding  the  claufe  in  the 
Habeai  Corpus -a^*  Fifzgih.  iii.    See  Falfe  In:~ 

prifonment  j  Habeas  Ctrpus.  And  Juftices  of  peace  in 
England  vcwf  commit  a  pcrfon  offending  againft  Lijh 
laws,  in  order  to  his  being  fent  thither.  Sira. 

Papifts  are  difqualified  from  purchafing  the  forfeited 
eftates  in  Ireland.  Stat.  1  Jnn.  Jl.  i.  e.  32. — Forfeited 
impropriations  in  Ireland  applied  to  the  building  of 
churches.  Stat.  5  ^nn.  c.  25. — The  Jlat.  t  Ann.  c.  32, 
ordains,  that  pcrfons  educated  in  the  Popifh  religion  in 
Ireland  lhall  take  the  oaths,  or  be  difabled  to  take  lands 
by  dcfccnt,  devifc,  t^c. — Protcftant  families,  being  Pa- 
latines fettled  in  Ireland,  are  declared  naturalized  on 
their  taking  the  oaths  to  the  Government.  Stat.  xGec.Xt 
c.  29.  See  title  Papijli,  See  further,  as  to  IrelandyUdt. 
Navigation  Atls. 

Irishmen  Coming  to  live  in  England,  by  an  ob- 
foletc  ftatutc,  2  H.  6.  c.  3,  were  to  give  fecurity  Ipr 
their  good  behaviour. 

2  IRON, 
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IRON.  Mide  in  this  kingdom,  or  brought  into  fwf- 
and  fold,  fiull  not  be  exported,  on  pain  of  forfctiing 
the  value  ;  and  judiccs  afligncd  by  the  King  have  power 
to  inquire  of  fucb  as  felt  Iron  at  too  dear  a  price,  and 
punifh  ihcm.  z'&EJ,  3.  r.  5.  None  (hall  convert  10  coal 
or  other  fuel,  for  the  making  of  Iron  metal,  any  trees 
of  fuch  a  lize ;  or  within  a  certain  compafs  of  LohJw, 
ondcr  pens.)tic!i  by  llatute  :  nor  (hall  any  ncrw  Iron  mills 
be  fei  ap  in  SttJ'ex,  Surrj,  or  Kent.  Stats,  l  EUx.  f.,15  : 
zi  £//s  f.  s  :  *7         (■  19-    Sec  title  WW/. 

By  Slat.  4  Geo.  2.  c.  32,  to  ileal,  or  fever  with  intent 
to  Ileal,  any  lead  or  lion,  fixed  to  a  houfe,  or  in  any 
court  or  garden  thereunto  belonging,  it  made  felony, 
liable  to  tranfportaiion  for  fcvcn  years.  Sec  titles  ^'//cny; 
Laritrtf ;  Ruhherj,  A*  to  the  importing  and  exporting 
of  Bar  Iron,  fee  title  Navi^atica  /ii9t. 

IRONS,  i"o  fecurt  prijlntri.  Sec  titles  Gaol  and 
Cailtrt ;  Tnal  \  hiiitdmint ;  Falft  ImfriJcHment ;  w/r- 
ra:(imini ;  &c. :  and  4  Ccmm.  c,  22.  adfinx  c.  zc. 

Iron  wire,  see  //v«, 

IRONV,  In  libels,  makes  them  as  properly  libels  as 
what  is  exprclTed  in  direA  terms.  Ue&.  21c.  See  title 
LtM. 

IRREGULARITY, /rr<-^ii/iir/M/.]Difordcr,or  going 
out  of  rule.  Jn  the  canon  law,  it  is  ufed  for  an  impe- 
diment to  the  taking  holy  orders;  as  where  a  man  is 
bafe  born,  notoriouily  dtfamcd  of  any  crime,  maimed, 
or  much  deformed  in  body,  (s'e.  In  common  fpeech,  in 
our  la^*  ,  it  means  at/anfgrcQing  of  form  in  point  of  prac- 
tice, ijff. 

IRREPLEVIABLE  or  IRREPLF.VIS  ABLE,  That 
neither  may  nor  ought  to  be  replevied,  or  delivered  on 
Aireties     Siat,  13  £^/.  c.  2.    It  is  againft  the 

nature  of  a  dillrcls  for  rent,  to  be  irreplevifablc,  1  Jnjt. 
14;.    Sec  titlrs  ;  Replrvtn. 

ISELAND,  Cumpoiition  liih  tu  be  taken  as  ufual  of 
fubjeds  travelling  into  ijtland,  Stat.  5  £/.  r,  5.  ^  5. 
Fiihing  veffels  not  10  proceed  on  their  voyage  tu  Iff/l- 
j«s«>'and  till  the  loth  of  ^^/-f^  yearly.  i^Car.z. 

t,  16.    Sec  titles  Ka'vigeiiom  Mlt. 

ISINGLASS,  A  kind  of  tiih  glue,  brought  from  l/t- 
lanJ,  ufed  by  fome  perfons  in  the  adulterating  of  wine ; 
but  for  that  prohibited  by  Stttt.  12  Car.  2.  e.  25. 

ISLE,  lajJa]  Land  inciufed  in,  and  environed  with 
the  fca  or  frelh  water.  Tliere  are  fevcral  illand^  be- 
longing to  Eng/aBi/;  as  the  iflcs  of  y^iy^^  and  Gutrnjij, 
Mat^  ice.    Sec  titles  y^r/y* ;  Mait. 

As  to  iflands  arifing  in  river*,  or  the  Tea,  fee  titles 
Occupaney  ;  Flanlalhnt. 

ISLK  OF  ELY.    See  Ely, 

ISLE  OF  MAN.    See  Ma>,. 

ISLE  OF  WIGHT.    See  H'ight, 

ISLET,  A  fmall  ifland.    Sec  lUt. 

ISSUABLE  TERMS.  Hilary  and  rriVoi Terms  are 
ufoatly  called  iJTuablc  terms,  from  the  making  up  of  the 
iflties  therein.  Though  forcaufcs  tried  in  Middlt/tx  and 
Lendon,  many  ilTucs  are  made  up  in  Eajter  and  Miibael^ 
flia/ terms.  Sec  title  7/r«/ ;  JuJget. 

ISSUE,  Exitu.'t  from  the  Ft.  Jj/itr,  i.e.  Emanare.] 
Hath  divers  figniticatiuns  in  taw  ;  fometimcs  it  is  taken 
for  the  children  bcgotien  between  a  man  and  his  wife  ; 
fometrmes  for  proftts  growing  from  amerciaments  and 
£ne^;  fomi-'limes  for  the  prolits  of  lands  and  tenements : 
but  ic  generally  figiiifics  the  pomt  of  matter,  ilTuing  oai 


of  the  allegations  and  pleas  of  the  plaintiff  and  defendant 
inacaufc.     1  It/.  126:  11  Jtefi.  to. 

IJfuti  is  the  term  applied  to  the  pro6t3  on  land,  which 
the  Iheriar  is  direacd  to  take  by  a  writ  q{  dtjh ingot ,  in 
order  to  compel  the  appearance  of  a  party  in  court,  and 
which,  hy  the  common  law,  he  forfeits  to  the  King,  if 
he  docs  not  appear.  Ftnih.  I.  352.  Cut  now,  by^at. 
loGea.  3.  c.  50,  the  UTots  may  be  fold,  if  the  Court 
Ihall  fo  dire^,  in  order  to  defray  the  reafonable  cofts  of 
the  plaintiff.  See  titles  FrMt/t ;  JitaeliKcnt ;  Dijlringan 
Apptaramt ;  A:c. 

As  to  Kfue,  in  the  feofe  of  children  or  heirs,  fct 
titles  Ejlatt ;  Umitation ;  Extcutory  Devi/t  ;  Rtmawdtr ; 
WiV/;  &C. 

When,  in  the  courfe  rf  pleading,  the  parties  tn  a 
caufe  come  to  a  point,  which  is  affirmed  on  one  fide  and 
denied  on  the  other,  they  arc  then  faid  to  be  at  IfTue; 
all  their  debates  being  lall  contra£)ed  into  a  fingle 
point,  which  muft  be  determined  cither  in  favour  of  Uie 
plaintiff  or  the  defendant.    3  Comm.  313. 

The  Iffiics  concerning  caufcs  are  of  two  kinds :  Upon 
matter  of  fa«t>,  and  matter  of  law. 

An  Iffue  in  faft  is  where  the  plaintiff  and  defendant 
have  agreed  upon  a  point  to  be  tried  by  a  jury:  An 
Iffue  in  law  is  where  there  is  a  demurrer  to  a  declaration, 
pica,  'de.  and  a  joinder  in  demurrer,  which  is  tobe  de- 
termined by  thr  judges,  i  Inji.  71,  7a.  Sec  this  Dic- 
tionary, title  Dtmumr, 

As  to  Iffucs  of  iadt,  whether  the  is  true  or 
filfe.  which  are  triable  by  the  jury,  they  arc  either  ge- 
neral or  (pecial. 

General,  when  it  is  left  to  the  jury  to  try  whether  the 
defendant  hath  dune  any  fuch  thing  as  the  plaintiff  lays 
to  his  charge  t  as  when  be  pleads  not  guilty  to  a  tref- 
pafs,  i^c.  Am  ajjumfjitt  or  that  be  made  no  promtfe,  in 
an  a£lion  of  affampfit.  K«t  guilty  is  the  General  Iffue  in 
all  criminal  cafes. 

Special,  is  when  fome  fpecial  matter,  or  material  |>oint 
alleged  hy  me  defendant  in  his  defence,  is  to  be  tried ; 
as  in  affiult  aivd  batter)-,  where  the  defendant  pleads  that 
the  plaintiff  Aruck  6rfl,  iSc.     i  InJi.  126. 

There  is  alfo  a  General  Iffue,  wherein  the  defendaat 
may  give  the  fpecial  matter  in  evidence,  for  excufc  or 
juflificaiion,  by  virtue  of  fevcral  llatatcs,  made  fur  avoid- 
ing prolixity  of  pleading  ;  And  upon  the  General  Iffuc  in 
fuch  cafe»,  the  defendant  may  give  any  thing  in  evidence, 
which  proves  the  plaintiff  hath  no  caufe  of  action.  I  Infi, 
283,  Matter  amounting  to  the  General  Iffue,  and  fpe- 
cial matter  of  juHIBcation,  have  been  joined  in  one  in- 
tire  plea,  and  held  good.  3  Lfit.  41.  And  where  there 
is  an  Iffue  upon  not  guilcy,  .tnd  there  are  other  Iffucs 
upon  juftiAcations,  the  trial  of  the  General  Iffue  of  not 
guiky,  is  but  matter  of  form,  and  the  fubfbince  is  upon 
the  fpecial  matter.  Cr«.  Jac.  599.  But  the  Genera) 
Iffuc  is  pleaded,  to  put  the  plaintiff  on  proof  of  the  fa^ 

In  real  anions,  caufes  grown  to  Iffue  are  tried  by  a  jury 
of  twelve  men  of  the  county  where  the  caufe  of  atlion 
arifes;  and  in  criminal  cafes,  Iffues  ought  to  be  tried  in 
the  county  where  the  offence  was  committed  ;  but  this 
hath  admitted  of  fome  alteration  by  Aatuce  t  Jnji.  So. 
135  :  2  Rep.  93.    See  titles  Indi.-tmnt ;  Trial. 

The  place  ought  not  to  be  made  part  of  the  Iffuct  in 
a  tranfitory  action  ;  it  is  not  material,  as  ii  is  in  real  anj^ 
mixed  anions.    Trin.  %^  Car,  B*  iL   if  the  place  is 

mate- 
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material,  and  make  a  part  of  the  Iflue,  there  the  jury 
cannot  find  the  fa£t  in  another  place,  becaufe,  by  the 
fpecial  pleading,  the  point  in  liTue  is  reftrained  to  a  cer- 
tain place ;  but  upon  the  General  Iflue  pleaded,  the  jury 
may  find  all  local  things  in  anotlier  county,  and  where 
the  fubftance  of  the  I^ue  is  found,  it  is  good,  and  the 
6nding  more  may  be  furplufage.  6  Rep.  46.  If  an  IfTue 
is  of  two  matters  in  two  counties,  trial  may  be  in  one 
county,  by  JJat.  21  Jac.  i.  c .  4 ;  for  that  Itatutc  ex- 
tends to  cafes  where  the  matter  in  Jflue  anfes  in  two 
counties,  and  the  trial  is  by  one  only,  well  as  where 
the  matter  in  IlTue  arifes  in  two  places  in  one  county, 
and  the  trial  is  by  one.  2  Lcv>  121.  Every  (ITul*  is 
to  be  joined  in  fuch  a  court  that  hath  power  to  try  it, 
otherwife  the  I/l'ue  is  not  well  joined;  for  if  the  caufc 
cannot  be  tried,  the  JfTuc  is  fruitlefs,  and  if  it  be  tried, 
the  trial  is  coram  rton Jiufice.     2  Lii.  Abr.  84. 

Where  an  iHue  is  not  joined,  there  cannot  be  a  good 
trial,  nor  ought  judgment  to  be  given.  2  Nelf.  Abr. 
1042.  Ail  Jfl'ues  are  to  be  certain  and  fingic,  and  joined 
upon  the  mofl  material  thing  in  the  caufe;  that  all  the 
matter  in  quettion  between  the  parties  may  be  tried, 
z  LiL  8$.  An  immaterial  KTue  joined,  which  will  not 
bring  the  matter  in  quellion  to  be  tried,  is  not  helped 
after  verdifl  by  the  Uatute  of  jeofails ;  but  there  muft 
be  a  repleader:  but  an  informal  IflTue  is  helped. 
18  Car.  2.  B.  R. 

A  repleader  may  be  awarded  after  verdict,  for  the 
badnefs  and  incercainty  of  the  IITue  :  and  a  judgment 
may  bereverfed  in  error,  being  on  an  immaterial  Iflue. 
2  Lutvj.  1608:  z  Lev.  194.  On  a  joint  trefpafs  by 
many  perfons,  there  mufl  be  only  one  Iflue  in  each  pica 
joined  :  and  if  fevcral  oftences  are  alleged  againO  the 
defendant,  he  ought  to  take  all  but  one  by  protcltation, 
and  offer  an  Iflue  upon  that  one,  and  no  more.  Alocr  80. 
But  in  aftion  for  damages,  according  to  the  lofs  which 
the  plaintiffhath  fuflained,  every  part  ought  to  be  putin 
liTue,  1  SaunJ.  269.  In  ailion  upon  the  cafe  for  fer- 
vice  done  for  a  time  certain,  the  defendant  ought  to  put 
in  Iflue  all  the  time  alleged  in  the  declaration.  Luirjj. 
1268.  And  upon  a  General  Iflue  in  waftc,  ifie  plaimifT 
mull  ftiew  his  title.  IhU.  ij*?*  Though  when  any  fpe- 
cial point  is  in  IlVue,  the  plain:ifF  is  not  obliged  to  fct 
forth  any  other  matter,  Cvo.  EUz.  320.  If  there  are 
feveral  things  in  a  declaration,  upon  which  an  Ifl"ue  may 
be  joined,  and  it  h  joined  on  any  of  them,,  it  is  good  ; 
and  an  affirmative  and  an  implied  negative  will  make  a 
good  Iflue.    S:j!ey  151.210. 

There  mufl  be  in  every  Ifiue  an  affirmation  on  the  one 
part,  as  that  the  defendant  owes  fuch  a  debt,  is'r.  and 
a  denial  on  the  other  part,  as  that  heoweth  no:  the  debt, 
t^c.  And  though  the  matter  contradiif^s,  yet  there  muft 
be  a  negative  and  aflirmative  of  it,  to  make  a  right  IflTue. 
1  Vtmr.  213. 

An  Iflue  may  be  of  two  affirmatives.  \Wiif.(».  A  ne- 
gative Ihould  be  as  full  as  the  affirmative,  or  it  is  no 
negative  to  make  -in  Ifl'ue;  as  if  a  defendant  pleads  a 
grant  of  four  acres,  and  two  acres  only  arc  denied,  i^c. 
1  Rel.  Rep.  t^6.  It  h^s  been  held,  that  Ifl'ue  ought  not 
to  be  joined  on  a  travcrfe  only,  without  anfwering  in  the 
affirmative,  t5V.  2  And,  6.  102.  But  where  the  ma:- 
tcr,  which  is  the  gift  or  caufe  of  the  allien,  is  found,  it 
has  been  adjudged  good  after  verdifl,  though  there  was 
no  negative  and  aflirmaiivc  to  make  the  IflTue ;  as  where 


in  debt  upon  bond  the  defendant  pleads  payment,  and 
concludes  to  the  country,  without  giving  the  plaintiff 
opportunity  to  deny  the  payment,  if  the  jury  in  fuch  cafe 
find  the  money  paid,  it  is  good  after  verdict.  $':d.  341. 

Where  there  are  two  JfTues  joined,  one  good  and  the 
other  bad,  if  entire  damages  are  given  upon  the  trial  on 
both  Ifl'ues,  it  will  be  error;  but  if  feveral  damages  are 
found,  the  plaintiff  may  releafe  the  damages  on  the  bad 
Iffue,  and  have  judgment  for  the  reft.  2  Lil.  Abr.  87, 
%i.  See  title  Damages.  And  it  is  faid,  judgment  may 
be  entered  as  to  one  part  of  the  Iffue ;  and  a  nolle  pro/cjui 
to  another  part  of  the  fame  Iffue,  where  it  may  be  di- 
vided. Pa/ch,  23  Car.  B.  R.  Where  two  Iffues  are 
joined,  and  a  verdid^  only  on  one  of  them,  it  is  a  mif- 
triil,  and  the  judgment  may  be  arreftcd,  and  a  'venire 
facias  denouo  awarded;  if  error  brought,  the  judgment 
mull  be  arretted.    Annaly^  246- 

There  may  be  a  plea  to  lifue  to  part,  and  a  demurrer 
to  part;  which  have  no  dependence  on  each  other, 
I  Saund.  338.  Where  the  declaration  of  the  plaintiff  is 
good,  and  the  plea  of  the  defendant  is  ill ;  if  the  plaintiff 
in  his  replication  tender  an  Iffue  upon  fuch  ill  plea,  and 
a  trial  is  had,  and  it  is  found  for  the  plaintiff,  he  fliall 
have  judgment.  Cro.  Car-  18.  And  generally,  w  hen  a 
plea  is  bad,  that  the  plaintiff  might  have  demurred  upon 
it,  and  he  doth  not,  but  takes  Iffue,  and  it  is  found  tor 
the  defendant;  this  is  aided  by  the  ftatute  of  jeofail?, 
and  the  defendant  (hall  have  judgment :  fo  likcwifu 
where  the  replication  is  bad,  and  Iffue  is  taken  upon  ic« 
and  found  for  the  plaintiff,  he  fhall  have  judgment.  Cro. 
Eliz..  455  :  Cro.  Jae.  312.  i!ut  there  arc  many  cafes 
where,  if  the  plea  or  replication  is  bad  in  fubllance,  it  is 
not  aided  by  the  ftatute  of  jeofails.  See  uiic  Ameadrntttt. 

If  Iffue  be  taken  on  a  dilatory  plea,  i3c.  and  found 
againft  the  defendant,  final  and  peremptory  judgment 
fhall  be  given  ;  but  it  is  otherwife  on  a  demurrer.  Rajm. 
118.  In  fuch  cafe  there  muft  be  a  rrjpcndeat  oujhr, 
A  good  Iffuc  is  offered  to  the  defendant,  he  ought  not" 
to  plead  over  ;  and  if  he  plead  over,  the  plaintiff  fliall 
have  judgment,  l  Zaund.  318,  338.  If  he  docs  not 
join  Iffue,  but  demurs,  it  is  the  fame. 

When  Iffue  is  joined  between  the  parties,  it  cannot  be 
afterwards  waived,  if  it  be  a  good  Iflue,  without  confcnt 
of  both  parties :  but  where  defendant  pleads  ihc  General 
Iffue,  and  it  is  not  entered,  he  may,  within  four  days  of 
the  term ,  waive  that  I  ffue,  and  plead  fpecially ;  and  when 
the  defendant  pleads  in  abatement,  he  may  at  any  time 
after  waive  his  plea  of  fpecial  matter,  and  plead  the  Ge- 
neral Iffue,  unlefs  there  be  a  rule  made  for  him  to  plead 
as  he  will  ftand  by  it.    3  Zaxk.  211. 

If  the  plaintiff  will  not  try  the  Iffue  after  joined,  in 
fuch  time  as  he  ought  by  the  courfe  of  the  court,  thy  de- 
fendant may  give  him  a  rule  to  enter  it :  which  if  he 
does  nor,  he  Ihall  be  nonfuit,  bV.  2  Lil.  84.  ff  the 
tender  of  the  Iffue  comes  on  the  part  of  the  plaintiff,  the 
form  of  it  is ;  And  this  he  prays  may  he  inquired  by  the  re- 
ccrdt  or  bv  the  ccuntry  ;  and  when  on  the  pari  of  the  de- 
fendant, Ar.H  of  this  he  puts  him/elf  upoH  the  country  \  and 
The  plainlrj' doth  the  lih,  !iC. 

What  is  here  ftatc  j  on  the  fubjedl  of  Iffues  and  plead- 
ings, is  but  immethodical.  Tor  more  complete  and  ufe- 
ful  information,  fee  this  Dii?lionary,  titles ; 
Pra^iee;  and  the  various  titles  of  fubjefts  on  which 
points  of  pleading  arife. 

There 


ISSUE. 


JUDGES. 


There  are  many  atfls  of  pailiamcnt»  that  en&btc  tlic 
defcndint  to  plead  the  Cjencral  liTue*  and  give  the  fpc- 
cUI  matter  iii  evidence. 

UsuEs  OK  SiftRiFrs,  Arc  for  negle^a  and  Jcfiult.*, 
by  amercemctit  und  fine  to  the  King,  levied  out  of  the 
1  due )  and  protits  of  their  Inndi ;  and  double  or  treble 
itfuci  msybebidon  a  iiheriff*  for  nui  returning  writs.Ci/c. 
But  they  may  be  taken  oli  before  cllreaicd  into  the  Ex* 
chequer,  by  rule  of  court,  on  good  reafoii  Hicwn  zLtl, 
Ahr.  %<^.  Jflues  fhall  be  levied  ou  jurors,  for  non-ap* 
peaiance;  tKouf>h  on  rcafurtahle  c\cufe,  proved  by  two 
witnetici,  the  juilices  may  dtfch:irge  the  Iflues. 
3$  Utm.  S.  ttxf,  6.  See  i  Ktb.  475.  and  thii  Didionaiy, 
tide  7*ry. 

iTlNtRANT,  Ittatraai.]  Travelling  or  taking  a 
joumry  :  and  tbofe  were  aoclently  called  yu/iictt  ttin- 
rranit  who  were  fcnt  witb  commilUon  into  divert  counties 
to  hear  caufei. 

The  King's  courts  were  formerly  Itinerant,  being  kept 
in  the  King's  palace,  and  removing  with  hU  houlebold.  ' 
The  Common  I'lcas  is  now  fixed  by  Magna  Cbaria  ;  but 
though  the  court  of  King's  Bench  is  conltantly  held  in 
iyefimtmJ!fr-UaUt  yet  there  is  nothing  but  cul^om  to  fix  it 
there,  as  it  is  fuppofcd  to  be  before  the  King,  and  if 
adtially  fo,  mull  be  Itinerant.  See  titles  'Judgtt\  Ju/~ 
litei  ;  Ccniaaa  Pltat  ;  Kiag't  BtHch  ;  iiC. 

ri'tNERARV,  httttrarium.^  A  commentary  concern- 
ing things  falling  out  in  joumics.    Lain  Lat.  Dt:l. 

JUSiLbE,  Jtntu  "Jubil^ui  ]  The  mort  foU-mn  time 
of  fcllival  a{  Rimcj  when  the  Pope  gives  his  blclTnig  and 
remifTion  cf  fins.  It  was  firft  intlituted  by  Bottifait  the 
Sth,  in  the  year  13C0,  who  granted  a  plenary  indul- 
gence and  remiilion  of  fins  to  all  who  fhould  vifit  the 
churches  of  St.  Ptttr  and  St.  Paul  at  Rtmc  in  that  year, 
and  flay  there  fifteen  days ;  and  this  he  ordered  to  be 
obferved  once  in  every  hundred  years;  which  Pope 
C/rm^a/  the  6th  reduced  to  fifty  years,  cnn^  M50*  and 
to  be  held  upon  tite  day  of  the  circumcifion  of  our  Savi- 
our :  and  Vrttm  IV.  in  the  year  1 ordained  it  to  be 
kept  every  thirty-three  years,  thai  being  the  age  of  our 
Saviour:  after  which.  Pope  Sixtui  \\\c  6th,  reduced  it 
to  twerty-five  years.  In  imit-ition  of  the  grand  jubilee 
of  Remt,  the  Monks  of  Ch  ill-Church  in  Cu'i/erhuiy,  every 
fiftieth  year  invited  a  great  cnncouife  of  people  to  come 
thither,  and  vifit  the  lomb  of  Th^mai  Beckrt,  And  King 
Edw.XW.  in  the  fiftieth  year  uf  his  age,  which  was 
1362,  caufed  his  birth-day  10  be  obferved  at  court,  in 
the  name  of  a  Jubilee;  giving  pardons,  privileges,  and 
other  civil  indulgences. — ju  n  11, /tus.  fignified  after- 
wards a  man  one  hundred  years  old,  and  litccwife  a  pof* 
feCion  or  prefiripiron  for  fifty  years.    Oa  FrtjHt, 

JUDAISM,  'Judaifmui^  The  cuiloms.  religion,  or 
rites  of  the  yrivi  .•  alfo  the  income  heretofore  accruing 
from  the  ^cxut  to  the  King  :  and  the  word  Judat/m  wat 
formerly  ufed  fur  a  mortgage  ;  and  fomctimcs  taken  for 
ufury.    Bx  Magn*  Ret.  Pipa,  dt  aim  9  £J.  2. 

'Juda:fmiu  is  aifo  taken  for  tiic  manfion  or  dwellin*j- 
place  of  the  yirit,/  in  any  town.  And  it  fometimcs  fig- 
nifies  ufury.    Mm.  I       /.  8^4. 

JUDGES,  ywy/V/;]  Chief  magiiltaies  in  the  law,  to 
try  civil  and  criminal  caufes,  and  puniih  offences.  Of 
ihefe  in  EnghnJ,  it  is  commo.ily  fiid  that  there  are 
t^-eJvs',  viz.  \hz  Lord  Chitf  JujJicts  of  the  Courts  of 


King*a  Bench  and  Common  Pleas  ;  the  LerJ  Ch:>/ Bar6it> 
of  the  Exchequer;  the  three  Pui/rte  {i.e.  younger,  or 
rather  infeiior)  Jud^n  of  the  two  former  courts;  and 
the  three  Pui/ne  Barcni  of  the  latter.  To  whom  may  be 
added,  the  Lvd  ChunctlUr,  and  the  MojUrcf  the  Roils. 

The  Chief  Juftice  of  the  King's  Bench  i$  called  Ca. 
piialii  Jujiutariui  Band  Regis,  'vtl  aJ  pletita  coram  rtge 
tfK/nda;  he  hath  the  title  of  Lord,  whilil  he  enjoys  hit 
oflicc,  and  is  llylcd  Ca^ifolts  JuJlUiariu:,  becaufc  he  ts 
chief  of  the  rcA ;  and  for  this  reafon  he  hath  ufually  the 
tiik  of  Lord  Chief  jullice  oi  England.  This  Judge  was 
antiently  created  by  letters  patent  under  the  great  fcal, 
but  is  now  made  by  writ,  in  a  vcrv  Ihort  form. 

The  aniicni  dignity  of  this  fuprcmc  Magillrate  was 
very  great ;  he  had  the  prerogative  to  be  Vicegerent  of 
the  kingdom,  when  any  of  our  Kings  went  beyond  fea, 
being  chofcn  to  this  office  out  of  the  grcatcll  of  the  no-, 
bility;  and  had  the  power  alone,  which  was  afterwards 
diftribuied  to  three  other  great  Magillratcs ;  that  is,  ha. 
had  the  power  of  Che  Chief  Juilice  of  the  Common  Pleas, 
of  the  Chief  Baron  of  the  Exebequxr,  and  the  Mailer  of. 
the  C<iurt  of  tf'ards ;  atd  he  commonly  fat  in  eht  Kiitg^t- 
Paliicft  and  there  executed  that  authority  which  wasi 
formerly  performed  per  comiitm  pitlaiii,  in  determining^ 
differences  which  happened  between  ilie  barons  and  oiher 
great  perfons  of  the  kingdom,  as  well  as  caufes  criminal 
and  civil  between  other  men  :  but  King  Richard  L  firlt 
diniimlhcd  his  power,  by  appointing  two  otlicr  Jufticer, 
to  each  whereof  he  aiHgned  a  diliintt  jurifdiclion  ;  viz. 
to  one  the  Sortb  parts  of  England,  to  the  other  the 
South:  and  in  the  reign  of  King  Edward  I.  ihcy  were 
reduced  to  one  court,  with  a  Airther  abridgement  of 
their  authority,  both  as  to  the  dignity  of  their  perfons 
and  extent  of  their  jurifdi£Hon  ;  for  no  more  were  chofea 
out  of  the  nobility,  as  antiently,  but  out  of  the  com- 
mons, who  were  men  of  integrity,  and  fltilful  in  the 
laws  of  the  land;  whence,  it  is  faid,  the  ftudy  of  the 
law  dates  its  beginning.    Orig.  Jud, 

In  the  time  of  King  y^hn,  and  other  of  our  ancient 
Kings,  it  often  occurs  in  Charters  of  Privilege,  ^ed 
nom  ponasur  re/pondtret  "'fi  coram  ho/uj,  vel  Capitali  'Ju/- 
titid  noflra:  and  this  high  officer  hath,  at  this  time,  a 
very  extenfive  power  and  jurifdiction  in  pleas  of  the 
crown,  and  is  particularly  intruded,  not  only  with  the 
prerogative  of  the  King,  but  the  liberty  of  the  Sobjedl. 

The  Chief  Juftice  of  the  dmmon  Pleat  hath  alfo  tJie 
title  of  Lord,  whilil  he  is  in  ofiicc,  and  is  called 
J^Jliciarius  Communtmn  Platitorum ;  ir/  Domimis  J»fii' 
ciariui  de  Banco  ;  who.  with  his  affillants,  did  originally* 
and  doth  yet.  hear  and  determine  Comvtan  Pitas  in  civil 
caufes,  as  di!lingui[hed  from  the  King's  Picas,  or  Picas 
of  the  Crortn.  BraH.  tit.  3.  The  Chief  Julticcs  are 
indallcd  or  placed  on  the  bench  by  the  Lord  Cbojtcelkr'y 
and  the  other  Judges  by  the  Lord  Chamcellor  and  the 
Loidi  Chief  JuiUces. 

B:^fides  the  Lords  Chief  Judiccs,  and  tlie  other  Judges 
of  the  courts  at  IVeHmitijhr^  there  are  many  other  Juf- 
ticescommilfioned  by  the  King  to  execute  the  taws  :  as 
Jufitcet  Ki^  .-iKzix  oftheFcrrfi;  oi  Ni/i  Pnuj ',  Oyer  and 
T trmifter ;  'jHjsttt:  of  tf.-e  Peace ;  &c.  Sec  thofe  feveml  titles. 

The  Judges  of  the  Court  of  K.B.  are  fovereign  Juf- 
ticer  of  oyer  and  terminer,  gaol-delivery,  and  of  eyre  ; 
confervatorsof  the  peace,  and  fovereign  coroners  of  the 
land.    ^Infi.ji  :  9C0.  ii;}.^. 

•  The 


JUDGES. 


The  fibnes  of  the  Judges  ihe  Court  of  K.  B. 
ore,  "i  he  Chief  5500/;  ihc  three  puifnc  Judj"  2.|.oo/; 
and  in  nearly  the  fame  propurtion  in  ihc  other  Courts. 
Set/latt.  32  do,  s.  c,  35  ;  19  Geo.  3.  r .  65  :  I  Oea.  3. 
c.  23.  §  4. 

Ill  Grsttt  Briiiiif:  the  King  ii  confidcrcil  as  ilic  foun- 
tain of  juHicc  .itid  grncralconfcrvntorof  the  pcicc  of  the 
kingdom.  The  original  power  of  JuJiciiurc^  by  the 
fundamental  piinciplcs  of  locicty*  is  loJgrtl  in  iiic  fo- 
cicty  at  large  :  but  as  it  wouU  be  impra^tlcaMc  to  rrn- 
<!i:r  complete  jullicc  10  every  individiul  by  the  people 
in  their  colli-dive  capacity,  therefore,  every  nation  has 
comniiiicd  that  power  to  certain  felcfl  inagi[lr;itc«,  who, 
with  more  cafe  and  fxpcdilion,  can  hear  and  dcriririnc 
complaints  ;  and  in  this  Icingdom,  this  authority  has 
immemorially  been  c.xercifcd  by  the  King  or  hii  fubUi- 
tutcs.  He,  therefore,  has  alone  the  right  of  crciling 
Courts  of  Judicature;  for  though  the  conflitution  of  the 
kingdum  hath  intrulU-d  htm  with  the  ivholc  executive 
power  of  the  laws,  it  is  impoflihie,  as  well  as  improper, 
that  he  (hould  pcrfonaJIy  carry  into  execution  this  great 
and  citcenfive  trull:  it  is  confequently  neccflary,  that 
Courts  Ihould  be  ercfted,  to  affiil  him  in  executing  this 
power;  and  equally  ncceflary,  that,  if  crefted,  they 
ihould  be  crcflcd  by  his  authority.  And  hence  it  is,  that 
.ill  jurifdidions  of  Courts  are  either  mediately  or  imme- 
diately derived  from  the  Crown,  their  proceedings  run 
g;eneral!y  in  the  King's  name,  they  pafs  under  his  feal, 
nnd  are  executed  by  his  odiccrs. 

I[  is  probable,  and  almofl  certain,  that  in  very  early 
times,  before  our  conftitmion  arrived  at  its  full  perfec- 
tion, our  Kings,  in  pcrfon,  often  heard  and  determined 
caufes  between  party  and  party.  But,  at  prcfent,  by 
the  long  and  uniform  ufagc  of  many  ages,  our  Kings 
have  delegated  their  whole  judicial  power  to  the  Judges 
of  their  levcrr.l  Courts ;  which  are  the  grand  depofi- 
taries  of  the  fundamental  laws  of  the  kingdom,  and  have 
gained  a  known  nnd  Hated  jurifdidion,  regulated  by 
certain  and  cftablilhed  rules,  which  the  Crown  itfirlf 
cannot  now  alter,  but  by  a£l  of  parliament.  2  Haivk. 
P,C  ex.  §3- 

In  order  to  maintain  both  the  dignity  and  independ- 
ence of  the  Judges  in  the  iiupcrior  Courts,  it  is  enaflcd 
by  thc^<j/.  13  IV.  3.  c.  2,  that  their  commiflions  (hall 
be  made  (not,  as  formerly,  durante  bene  flacito,  but) 
quamSiift  bem  gejjerint^  and  their  falaries  afcertained  and 
rfiablifhed  ;  but  that  it  may  be  lawful  to  remove  them 
on  the  addrefs  of  both  houfcs  of  parliament.  And  now 
by  the  noble  improvements  of  that  law  in  the  flaiute  of 
I  GcQ,  3.  23,ena^ed  at  the  earneft  recommendation  of 
THE  PRE.SENT  KiNc  [Giorgt  III,)  himfctf,  from  the 
throne,  the  Judges  arc  continued  in  their  offices  during 
their  good  behaviour,  notwichJlanding  any  dcmife  of 
Ae  Crown,  (which  was  formerly  held  immediately  to 
vacate  their  feats)  ;  and  their  full  falaries  are  abfolutcty 
fecured  to  them  during  the  continuance  of  their  commif- 
fions,  by  which  means  the  judges  arc  rendered  com- 
pletely independent  of  the  King,  his  Minillers,  and  his 
Succefibrs;  his  MajeSy  having  been  pleafcd  to  declare, 
that  "  he  looked  upon  the  independence  and  upright- 
nefs  of  the  Judges,  as  cjTeniial  to  the  impartial  admini- 
Aration  of  juftice,  as  one  of  (he  bell  fecurities  of  the 
rigbti  and  lihtrtUs  of  his  Suhjeiis,  and  as  moft  conducive 
to  the  honour  of  the  Crown."  Cm.  laurn.  x  Manh, 
Vol.  n. 


1761.  Sec  Ld.  Raytii.  747 :  and  Jtat.  i  /.na.fl.  i.  c.  Z, 
which  continued  the  commifljons  of  the  Judges  for  fix 
months  after  the  demilc  of  the  Crown. 

In  criminal  proceedings,  or  pro.'ccuilons  for  oitsoce^i 
it  would  be  tiill  a  higher  abfurdiiy,  if  tne  King,  pcr- 
fonally,  fate  in  judgment ;  bccaufr,  in  regard  to  thcfc, 
he  appears  in  another  capacity,  that  of  profccuior.  All 
offences  are  either  apainll  the  King's  peace,  or  his 
crown  and  dignity  ;  and  are  fo  laid  in  every  indictment. 
For  though  in  their  confetjucnccs  they  gciicra'ly  rccm 
(except  in  the  cafe  of  trcalon  and  a  very  tew  other>)  to 
be  rather  olicnccs  again.t  liic  kir.^.dom  tnan  a^ain:t  the 
King,  yet  as  the  Public,  which  i  b  dy,ha\ 

delegated  all  its  power  and  ri^n.  1  to  tiic 

execution  of  the  laws,  to  one  •  ■       rate,  all 

atfront)  to  tttat  power,  and  breaches  oi  thulc  lighis,  arc 
immediately  offences  againd  him,  to  whom  they  are  (o 
delegated  by  the  public.  He  is,  il'.crefore,  the  proper 
pcrfon  to  profecuie  for  all  public  oliVnccs  aud  breaches 
of  the  peace,  being  the  pcrfon  injured  in  the  eye  of  the 
law.  And  hence  alfo  aiil'es  the  mod  mild  and  cquiuble 
branch  of  the  prerogative.  Out  y'  the  nicJ2  tiijiin^aijhii:^ 
featun;  in  a  iVIonarchv,  that  of  pardoning  olfencc;.  ; 
for  it  i<  reafonable  that  he  only  who  is  injured  Ihould 
have  the  power  of  forgiving. 

In  thisdidliid  and  fcparate  exillencc  or  the  judicial 
power  in  a  peculiar  body  of  men,  nominated  indeed,  but 
not  removable  at  picafu.'-c  by  the  Crown,  conftBs  one 
main  prefcrvativu  of  the  public  liberty ;  nliich  cannuc  f;:b- 
fid  long  in  any  State,  unlefs  the  adminiliraiion  of  com* 
mon  juiUce  be,  in  Come  degree,  fcpar.'.:cd  both  from  the 
Legiditivc,  and  alfo  from  the  Executive  Power.  Were 
it  joined  with  the  Legiflative,  the  life,  liberty,  and  pro- 
perty of  the  Subjeil  would  be  la  the  hands  of  arbitrary 
Judges,  whofe  decifions  would  be  then  regulated  only 
by  their  own  opinions,  and  not  by  any  fundamcnul  prin- 
ciplesofiaw;  which,  thougli  Legiilaiors  may  depart  from, 
yet  Judges  are  bound  to  obfervc.  Were  it  joined  with  the 
Executive,  this  union  might  foon  be  an  over-balance  for 
the  Legiflativc-  For  which  reafon,  by  JJat.  16  Car.  I. 
f.  10,  which  abolilhed  the  Courtof  Star-chamber,  effec- 
tual care  is  taken  to  remove  all  judicial  power  out  of 
ihc  hands  of  the  King's  privy  council.  Sec  i  Cmm, 
266—9.  e.  7. 

The  perTonal  fafcty  of  the  JuJgett  and  the  rcfprfl 
due  to  them,  bein^  alfo  of  edeiitial  confequence  to- 
wards the  prcfcrvation  of  their  independence  and  inte- 
grity, which  is  no  Icfs  in  danger  from  the  ardor  iinLrt 
prava  jukentiumf  than  from  the  •vtiltus  injiantis  tyrtutui  ; 
many  provifions  have  been  made  by  law  to  redrain  nnd 
punidi  adronts  and  injuries,  to  them  perfonally,  and  to 
the  Courts  of  Judice,  over  which  they  prcfide. 

Onefpecies  oftreafon  under  Jiat,  25  £.  3.  c.  2,  (See 
title  Trea/cn,)  is,  "  If  a  man  day  the  Chancellor,  Trea- 
furer,  or  the  King's  Judices  of  the  one  Bench  or  tha 
other,  Judices  in  l^yrc,  or  Judices  of  AfTife,  ai.d  alt 
other  Judices  aCigr.ed  to  hear  and  determine,  bring  iii 
their  places  doing  their  offices."  But  this  datutc  ex- 
tends only  to  the  aftually  killing  of  them,  and  not  to 
wounding  or  attempting  to  kill  them.  It  extends  slfo 
only  to  the  officers  therein  fpccified  ;  an*!  therefore  the 
Barons  of  the  Exchequer  as  fuch,  are  not  within  the 
protection  of  this  afl.  1  Mai.  P,  C.  231.  But  the  Lord 
Keeper,  or  CommiiHoners  of  the  Great  Seal,  cow  feem 
M  to 
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10  he  niihia  it,  by  ^Irtae  of  the  ftait,  5  r.  iS  : 
1  W.  IS  M.  c  21.^4  Cflffiw.  S4. 

i'-'i-.i/j.-ij  in  iJie  King's  fupcrior  Co'-itts  of  juftice  in 
/••' ty>.7.y.'ir- //-://,  or  at  the  aOirc;,  is  more  penal  than 
creu  in  the  King's  paUce.  The  rciifon  Iccmi  to  be, 
that  lliofc  Courtk  being  anciently  held  in  the  King's  pa- 
lace and  before  the  King  hitrJclf,  Itrifctng  theie  in- 
cluded the  cooicmpt  -igainft  tl-.c  King's  p.ihcc,  and 
inmclliing  more, -ujt-  the  dillurbancc  ol  public  jufticc. 
I'or  iliis  rcafon,  by  :hc  ancient  common  law  before  tlic 
Conduct*,  Ilriking  in  \\\z  King's  Courts  of  Juftice,  or 
dramng  a  fword  thcrcij,  was  :i  capital  !c!ony.  LI. 
f.  6:  LI.  Canat.  c.  56  :  LI.  AlurcJ.  c.  7,  Our  modern 
law  retains  fo  much  of  the  ancient  tcvciily  as  only  to 
rxcluiige  the  lofs  of  life  for  the  lufs  of  the  offending 
)imb.  Therefore  a  llroke  or  blow  in  fuch  a  Court  of 
jurtii'e,  whether  blood  be  drawn  or  not,  or  alTaulting  a 
Judge  fitting  in  the  Court,  by  dr-iwing  a  weapon,  with- 
out any  blow  itcuck,  is  punilhable  with  the  lof^  of  the 
right  liand,impriforimcnt  for  life,  and  forfeiture  of  goods 
and  chattels,  and  of  the  profits  of  land  during  life. 
StamJf.  P.  Ci  38  :  3  Inft.  140,  I.  A  rel'cue  alio  of  a 
prifoner  from  any  of  the  faid  Courts,  witiiout  ftriking 
a  blow,  is  puniihed  with  perpetual  imprifonmcnt  and 
j'orfeiuirc  of  goods,  and  of  the  profits  of  land  during 
life  ;  being  looked  on  as  an  offence  of  the  fame  nature 
with  the  laft,  but  only  as  no  blow  is  aftually  given,  the 
amputation  of  the  hand  is  excufed.   i  liivwk.  P.  C. 

21.  Tor  the  like  reafon,  an  affray  or  riot  near  the 
faid  Courts,  but  out  of  their  aftual  view,  is  puniihed 
only  with  fine  and  imprifonmcnt.  Cro.  Car.  373. 

Not  only  fuch  as  r.re  guilty  of  an  aflual  violence,  but 
of  threatening,  or  reproachful  '•.vcn/s  to  any  Judge  fit- 
ting in  the  Courts,  arc  guilty  of  a  high  mifprifion,  and 
have  been  puniihed  with  large  fines,  imprifonment,  and 
corporal  punifliment.  Cro.  Car.  503.  And  even  lu  the 
inferior  Courts  of  the  King,  an  afl'ray,  or  contemptu- 
ous  behaviour,  is  punifhable  with  a  fine  by  the  Judges 
there  fitting,  as  by  the  fteward  in  a  Court- Lcet,  or  the 
like.  I  Haxvi.  P.C.c.zi. 

It  may  not  be  araifs  to  mention  that  King  /Awry  IV. 
when  his  eideft  fon  the  Prince,  afterwards  il/my  V.  was 
by  the  Lord  Chief  Jurticc  committed  to  prtfon,  for  a 
great  mifJcmeanor,  thanked  God  that  he  had  a  fon  of 
that  obedience,  and  a  Judge  of  that  courage  and  impar- 
tiality. Ste-.ie. 

As  the  Judges  are  thus  guarded  againft  influence  or 
injury,  to  enable  them  to  dojuftice  to  the  people,  fo  arc 
ihey  protected  in  the  upright  difcharge  of  their  duty, 
by  being  indemnified  from  anfwcring  for  the  confe- 
quence  of  the  Judgments  given  by  them. 

The  Judges  of  Courts  of  Record  are'  freed  from  al! 
profccutions  whatfoever,  except  in  parliament,  where 
they  may  be  puniihed,  for  any  thing  done  by  them  in 
fuch  Courts  as  Judges;  this  is  to  fupporc  their  dignity 
and  authority,  and  draw  veneration  to  their  perfons,  and 
fubmilGon  to  their  Judgments :  but  if  a  Judge  will  fo 
far  forget  the  dignity  and  honour  of  his  poll,  as  to  turn 
fulicitor  in  a  caufe  which  he  is  10  judge,  and  privaiely 
and  cxtra-judictaliy  tamper  with  witncfTes,  or  labour 
Jurors,  he  may  be  dealt  with  according  to  the  fame 
capacity  to  which  he  fo  bafely  degrades  himfclf. 
i2^^/.24:  ^'a^^/-'.  158:  S,P.C.  173. 


Judges  are  not  in  any  way  punllluye  for  a  mere 
error  of  judgment :  and  no  action  will  He  againll  a 
Judge  for  an  erroneous  Judgment;  cr  for  a  wrongful  im- 
prifonmcnt,       I  HaivJc.  P.  C.  £.  t.  §17:  I  AW- 

But  it  ii  faid,  that  whert;  Judges  are  limited  to  the 
fubjefl.rnaitcr  of  their  jurifJiiillon,  and  they  exceed  the 
limits  of  their  jarirdictron,aftion  lies  againft  ih,-m  ;  per 
Poidcll  J.  3  Lu!:v.  1565,  cites  liarj.  4.S0. 

A  Judge  is  not  anfwerable  to  the  King,  or  the  party, 
for  millakes  or  errors  of  his  judgment,  in  a  matter  of 
wliich  he  has  jurifdiclion.  1  Salk.  397. 

If  an  iiciion  be  brought  againfl  a  "judge  cf  Rnonl,  for 
an  acl  done  in  hisjudicia!  cipacicy,  he  may  plead  liuthc 
did  it  as  Judge  of  Record,  and  that  wilt  be  a  iLi^licicnt 
jullification.  And  lb  may  a  Judge  of  a  Court  in  .1  foreign 
country,  under  the  dominion  of  the  Crown.  Ms^iyn  v. 
Ftibn^ai,  Cci-.p.  172.  Sec  this  DitUonary,  titles ; 
Caurts  Martial  ;  Navy,  &c. 

With  rcfpect  to  the  general  conduft  of  the  Judges, 
the  following  obfervaiions  are  worthy  attention  : 

A  Judge  at  his  creation  takes  an  oath.  That  he  ivil/ 
ftrve  tht  Kin^y  anti  indifferently  adminijltr  jujlke  ta  alt 
men,  luitbcat  refpeil  0/  perfons^  lakt  no  briber  give  no  (tun- 
Jtl  ivhire  bt  it  a  party^  ner  deny  right  lo  any^  though  the 
King,  or  any  e.'her,  by  fetters,  or  by  txpreft  'Wirds,  csmmand 
the  contrary,  /tc.  £ind  in  default  cf  duty,  ta  he  anjhverabit 
to  the  King  in  body,  land,  and gt,ods.  StaX.  \  8  Ed.  3  .Jl.  4. 
See  zKoJtat.  20  £.3.     i,  2. 

yudcx  tji  lex  Itqueni,  and  ought  to  judge  by  law,  and 
not  by  examples  :  by  Gtan-vil  a  Judge  is  called  Juflidu 
in  abJiraSo,  becaufe  he  Ihould  be,  as  it  were,  jullicc 
itfclf.  Co.Lit.'jt:  y  Rep.  j^.  And  all  the  commiffions 
of  Judges  are  botmded  with  this  limitation,  Faiiuri 
qaaJ  ad  jujlitiam  pfrtintt  ftaatdum  legem  ^  anfuetudi" 
ntm  Angli/T. 

The  Judges  are  to  give  Judgment  according  to  law, 
and  what  is  alledged  and  proved  :  and  they  have  a  pri- 
vate knowledge,  and  a  judicial  knowledge,  though  they 
cannot  judge  of  their  own  private  knowledge,  but  may 
ufe  their  difcrction ;  but  where  a  Judge  has  a  judicial 
knowledge,  he  may  and  ought  to  give  Judgment  ac- 
cording to  it.  King  Henry  IV.  demanded  of  Judge 
Gafcoigne^  If  he  faw  one  in  his  prefence  kill  A.  B.  and 
another  pcrfon,  who  was  not  culpable,  fliould  be  in- 
dicted of  this,  and  found  guiltj-  before  him,  what  he 
would  do  in  this  cafe ;  to  which  he  anfwe red.  That  he 
ought  to  refpite  the  Judgment  againft  him,  and  relate 
the  matter  to  the  King,  in  order  to  procure  him  a  par- 
don; for  there  he  cannot  acquit  him,  and  give  Judg- 
ment according  to  his  private  knowledge,  Plon.vd.  82. 

The  King  in  all  cafes  doth  judge  by  his  Judges;  who 
ought  to  be  of  counfcl  with  priloners ;  and  If  they  are 
doubtful  or  milHken  in  matter  of  law,  a  ftander-by  may 
be  allowed  to  inform  the  Court,  as  amicus  curi.-e.  2  hijf. 
178.  Our  Judges  are  to  execute  their  offices  in  proper 
pcrfon,  and  cannot  ail  by  deputy,  or  transfer  their 
power  to  others ;  as  the  Judges  of  HccIcGalHcal  Couru 
may.  1  Ret.  .Sr.  382:  j5/c.  Judga,  11.  Vet  where 
there  are  divers  Judges  of  a  Court  of  Record,  the  aA 
of  any  one  of  them  is  cffcftual ;  efpecially  if  their  com- 
mifiions  do  not  exprefly  require  more.  2  Ha'vck.  P.  C. 
f.  I.  Though  what  a  majority  rules  when  prefcnt,  is 
the  aft  of  the  court.    If  on  3  demurrer  or  fpecial  ver- 
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A\£i,  tlic  JuJges  arc  diviJed  in  opinion,  two  :i;^3in(l  two. 
ihc  caufc  mull  be  adjourned  imu  the  Extlicquei  Clum- 
ber. 3  McJ,  1 56.  And  a  rule  is  to  bt-  nude  for  iiuu  pur- 
poCe,  and  the  record  ccrtilicd,  CiV.  5  Mod.  335.  In  (ma 
levied,  all  the  Judges  of  C.  B.  ought  to  be  particularly 
named  :  but  writs  of  ciTtiaran  to  remove  records  out  of 
th.-it  Court,  cjV.  are  dircdedto  ilic  Chief  Jiillice,  without 
naming  his  companions,  i  H,  7.  27  :  jenk.  Ctnt.  167. 

When  a  record  is  before  the  Judges,  tlicy  ought  ex 
cJI'.cio  to  try  it :  and  ihcy  arc  to  take  notice  uf  lUiulcs, 
and  ot"  the  terms,  y<.  je:ik.  Cent,  215,  293.  No  Judge 
is  cumpellable  to  deliver  his  opinion  bcfore-hand,  in  re- 
lation to  any  queftion  which  miy  afier  come  judicially 
before  him.  3  Inji.  29.  Judges  of  the  common  law, 
have^no  ordinary  juril'diilion  to  examine  witneHe)  at 
their  chambers ;  though  by  coi^fent  of  parties  and  rule 
of  court,  they  may  on  intci rogatories ;  and  fomc  things 
done  by  Judges  at  their  chambers,  in  order  to  proceed- 
ings in  court,  are  accounted  as  dune  by  the  court. 

A  Judge  Ihall  not  be  generally  cxc':pted  .igainft,  or 
challenged;  or  have  any  allien  brought againlt  bim>for 
what  he  docs  as  judge,  t  InJi.  294. :  2  hjt.  422. 

A  Judge  oughtnot  to  judge  in  his  own  caufe,  or  in 
pleas  where  he  is  party.  S  R^p.  1  iS.  If  a  fine  be  levied 
toa  Joflice  of  Bank,  he  cannot  take  the  conufancc;  for 
he  cannot  be  his  own  Judge.  8  //.  6.  zi  :  Br,  Paieati^ 
fl,  15.  cites  S.  C.  per  Mariin.  If  a  hoc  be  levied  by,  or 
to  a  Jullice  in  Bank,  his  name  lhalt  not  be  in  the  line. 
1 1  H,  6.  ^9.  i.  So  if  a  JuQice  of  Bank  be  fued  in  Bank, 
he  cannot  record  it ;  it  (hall  be  recorded  by  the  otliei  Juf- 
ticcs.  So  if  a  Jutlice  of  Bank  fucs  there,  he  cannot  re- 
cord it,  but  it  lhall  be  recorded  by  t!ie  other  JulUccs. 
W/V.  If  the  Chief  lulHce  of  Hank  be  to  fuc  a  writ  there, 
the  writ  Diall  not  be  in  his  name,  but  in  the  name  of  the 
fccondary.  8  //.  6.  ly.  i. 

None  may  judge  in  his  owncaufe,  for  it  is  a  manifeil 
contradiclion  that  a  man  can  be  agent  and  patient  in  the 
fame  thing,  and  what  Lord  Co^i-  fays  in  Dr.  Bonhatn^ 
cafe  is  far  from  aoy  extravagancy  s  for  it  is  a  very  rea- 
fonablc  and  true  facing,  that  if  an  zSi  of  parliament 
Ihould  ordain,  that  the  fame  perfon  Ihould  be  party  and 
Judge,  or,  which  is  the  fame  thing.  Judge  in  hi.s  own 
caufe,  it,  would  be  a  void  acl  of  pariiament;  per  Hch, 
C;h.  J.  12  Mod.  OS'/:  BnJgm.  il,  12. 

Judgment  given  by  a  Judge,  who  is  party  in  the  fult 
with  another,  and  fo  entered  of  record,  is  error,  although 
fcveral  other  Judges  fit  there,  and  give  judgment  for 
the  Judge  who  ij  party.  Jink  go  pi  7.^. 

Where  a  judge  has  an  inierell,  neither  he  nor  his 
deputy  can  determine  a  caufc,  or  fit  in  Court;  and  if 
he  does,  a  prohibition  lies.  Hard.  505. 

Ju^lges  arc  punilhablc,  however,  f(jr  witful  offences 
againil  the  duty  of  their  fitoction  ;  inllanccs  of  which 
h'ippily  live  only  in  remembrance;  and  as  to  which, 
the  following  Utort  extrafls  and  references  may  be 
fufficient : 

Among  the  laws  of  King  Ed^ar  is  this,  viz.  jfudex, 
injujlum  jud'uium  judicahit  alicui.  Hit  Regi  CXXs., 
Ki/:  jttrari  auHeat,  q:icd  rtiltut  judtcme  arfiivit.  Decern 
Striptorcs  Aiiglseani  872.  V.  3.  The  fame  among  the 
Jaws  of  CamtU,  ibid.  924;  /.  2.  adds,  thai  Zt  digmtaum 
Ju-c  iigalilath  /cmpet  amittait  ft  n^n  e&nt  redimat  erga 
Rfgeirtf  Jicnl  t'^emitfetur.    In  Daailaga  Lahjiiiha  i  tm 


fit ;  Jl  non  juret,  ^ucd  tr.:Uus  ne/civil>  C.'rt  iccfi  Johsa- 
nii  Brsmtatu 

There  arc  ancient  precedents  of  Judges,  who  were 
fined  when  they  iranrgrcffed  the  laws,  though  co."n- 
mandcd  by  warrants  fioni  the  King ;  and  it  is  faid,  that 
Earl  Tjptcftt  who  was  a  Chancellor,  was  beheaded,  for 
a^ing  upon  the  King's  warrant  againfl  law.  Burnet** 
Rub.  2.  fag.  38. 

Bribery  in  Judges  is  putiilhable  by  lofs  of  oScc,  fmr, 
and  imprironment ;  and  by  tho  commun  law,  bribery  oi' 
ludgCi  iit  relation  to  a  caufc  depcnJing  before  them, 
been  punilhcd  as  ircafon.  1  Lfin.  295  ;  Crc.  Jac. 
65  :  1  IJttuik,  P.  C.  Sec  title  Bniery.^A  judge  ignu- 
rantly  condemns  a  man  to  death  fiiir  felony,  when  it  no; 
felony;  for  this  oflencc,  the  judge  lhall  be  fined  and 
imprifoncd,  and  lofc  his  office.  '/•:».':,  Crtit.  162.  If  a 
Judge  who  haih  no  jtirifdiftion  of  the  caufc,  give  judg- 
ment of  death  and  award  execution,  which  t>  executed, 
fuch  Judge  is  guilty  of  felony  ;  and  alfo  the  ofncer  wlio 

I  executes  the  iVnteuce.  //.  C.  33  :  10  Rep.  76.  And 
if  juftices  of  Peace,  on  indi^ftmcnt  of  trefpafs,  arraign 
a  man  of  felony,  and  judge  him  to  death,  and  he  is  c.'X*- 

I  cuteJ,  it  i>  feluny  in  them.  //,  P.  C.  35  ;  Da!t.  c.  9S. 

'  A  Jultice  cannot  rjfe  a  record,  nor  embezzle  it,  nor 
file  an  indldlment  w.iich  is  not  found,  nor  give  judg- 
ment of  death  where  the  law  does  not  give  it;  if  he 
dues,  it  is  mifprlfion,  he  fliall  loCe  his  ofiicc,  and  make 
6ne  for  mifprifion ;  but  it  is  not  felony.  Br.  y'udgej, 
pL  3|.  cites  2  R,  3.  g. 

Sec  further  14  /^Vn.  Abr.  title  Judges;  and  this  Dic- 
tionary, title  JujUcis. 

JUDGER.  In  Cl-ffim-e,  to  be  Judger  of  a  town,  is  to 
fcrvc  on  the  Jury  there.  Leiccjier's  Htj}^  Jntiq.  302. 

I         JUDGMENT,  Judieium,  jaajt,  jurh  dmum. 
I     The  Sentence  of  the  Law,  pronounced  by  the  Court, 
;  upon  the  matter  contained  in  the  record.  3  Comm.  395. 
c.  Z4. 

I.  Of  the  larious  Kinds  of  Judgmnts  in  Civil  dtfe;. 

I I .  Points  of  Praiiiie  relating  thiveio, 
HI.  Of  Arrefl  tf  Judgment. 

I.  Jt;  DC  ME  NTS  arc  of  four  forts,  i.  Where  the 
fails  are  confcffed  by  the  partic5,  and  the  law  deter- 
mined by  the  court;  as  in  cafe  of  Judgment  upon^ 
Demurrer.  2.  Where  the  law  is  admitted  by  the  panics, 
and  the  fails  difputed ;  as  in  cafe  of  Judgment  upon  a 
yerdicl.  3.  Where  both  the  fad  and  the  law  arifing  there- 
on are  admitted  by  the  defendant;  which  is  the  cafe  of 
Judgments  by  Conffjjinn  or  Defutdi.  Or,  4.  Where  the 
plaintlfi'  is  convinced,  tha;  f.ic^,  or  law,  or  both,  aic 
infufhcicnt  to  fupport  his  adion,  and  therefore  ab-md^^n" 
or  withdraws  liis  profecution  ;  which  is  the  cafe  in 
mrnts  upon  a  A*w/«:/or  retraxit.  3  ConitH.  39&.  c.  z|. 

The  Judgment  though  proDoaiiccd  or  awarded  bv  the 
Judges,  is  not  their  determination  or  fcntence,  but  the 
determination  and  feutence  of  the  U-m.  Itisthecon- 
clufion  that  naturally  and  regvilarly  follows  from  the 
prcmifcs  of  law  and  fad,  which  fland  thu! :  Againfl 
him,  who  hath  rode  over  my  corn,  1  may  rccovtr*.Ja- 
magcs  by  law ;  now  J.  haih  rode  over  my  com  ;  there- 
fore 1  fhall  recover  dsmagct  agaiiifi  A.  If  the  major 
prapoliiion  be  denied,  this  is  a  demurrer  in  law:  if  the 
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minor,  it  is  ttten  an  ifTac  of  fafl;  but  if  both  be  con- 
fefled  (or  dcicr.uinfd)  to  be  right,  the  conclufion  or 
Judgmtn:  of  liic  court  cannot  but  tullow.  Which  Judg- 
ment or  conclufion  depends  not  therefore  on  the  arbi- 
trary caprice  of  ihc  JuJgc,  bm  on  itic  fcttlt-J  and  invari- 
able principles  of  juatcc.  The  Judgment,  in  ihort.  is 
the  remedy  prcfcribcd  by  law  for  ihc  rirdrcf*  of  injuries  ; 
and  the  fuii  or  ailion  is  the  vehicle  or  means  ol  admi- 
niJlcring  it.  Wnat  that  remedy  may  be,  is,  indeed,  the 
reiuU  of  deitber:ition  and  lludy  to  puini  out ;  and,  there- 
lore,  the  llile  of  the  Judgment  is,  not  that  it  is  decreed  or 
refulveil  by  the  court,  for  then  the  Judgment  might  ap- 
pear to  be  tlieir  own  ;  but,  "  It  is  confidcrcd,"  fe^rtir/-- 
afam  (Jf /.rr  furiamt  ihai  t!ic  plaintiff  do  recover  hii  da- 
m.igcs,  his  dfbt,  hU  pofielTion,  and  the  like  ;  which  im* 
plies,  that  the  J  jdgmcnt  is  none  of  chcir  own,  but  the  act 
uf  law,  pronourccd  and  declared  by  ihc  Court  after  due 
deliberation  and  enquiry,  i  Inj?*  39. 

All  thcfe  fpccits  of  Judgments  are  either  iaierfwufory 
t3T  fnaL  /ji/fr/c.-n/sry  Judgments  arc  fuch  as  arc  given 
in  the  middle  of  a  caufc,  upon  fome  plea,  proceeding,  or 
defaul*.,  which  is  only  intermediate,  and  does  not  Anally 
determine  or  complete  the  fuit.  Of  this  nature  are  alt 
Judgments  for  the  phintilf  upon  picas  in  abatement  of 
the  luit  or  action  ;  in  which  it  isconfidcred  by  the  court, 
that  the  defendant  do  anfwer  over,  rtjpsndtat  oufier ;  that 
is,  put  in  a  more  fubdantial  plea.  2  Sound.  30.  It  is  eafy 
to  obferve,  that  the  Judgment  here  given  is  not  itna),  but 
merely  interlocutory ;  for  there  arc  afterwards  farther 
proceedings  to  be  had,  when  the  defendant  hath  put  in  a 
belter  anfiver. 

But  the  Interlocutory  Judgments,  moft  ufually  fpokcn 
of,  are  thofe  incomplete  Judgments,  whereby  the  right 
of  the  plaintiff  is,  indeed,  crtablilhcd,  b\ii  the  ^uizntum  of 
damages  fulhined  by  him  is  not  aiccitained  ;  which  is  a 
matter  that  cannot  be  done  without  the  intervention  of  a 
Jury,  'i  his  can  only  happen  where  the  plaintiff  re- 
covers ;  Ibr  when  .judgment  is  given  for  the  defendant, 
it  is  always  complete  as  well  as  htial.  This  fort  of  in- 
terlocutory Judgment  happens  in  the  firft  place,  where 
the  defendant  fi.rf'crs  Judgment  to  go  againfl  him  by 
def.iult,  or  aiSi/  (he:: ;  as  it  he  puts  m  no  pTeaai  all  to  the 
p!ainrilF's  deckration  :  by  confcflion,  or  co^i-jvu  oi'Jio- 
nm,  where  he  acknowlidges  the  plaintiff 'v  demand  to 
be  juit :  CT  hy  nonjum  informal  IIS  t  wheo  the  defendant's 
auorney  declares  he  has  no  inilruflions  to  fay  any  thing 
in  anfwsr  to  the  plaintiff,  or  in  defence  of  his  client ; 
which  is  a  fpecics  of  Judgment  by  default. 

If  thcfe,  or  any  ot  ihcm,  happen  In  .idions  where  the 
fpccinc  thing  fued  for  is  recovered,  as  in  atlion  of  debt 
for  a  fum  certain,  the  Judgment  is  abiolutely  complete. 
And  therefore  it  is  very  uiaal,  in  order  to  llrengtlicn  a 
creditor's  fccurity,  for  the  debtor  to  execute  a  warrant  of 
attorney  to  fome  attomcy  named  by  tlic  creditor,  em- 
powering him  to  confefs  a  Judgment  by  cither  of  the 
way?  juft  now  mentioned,  (by  mhsltiidt^  ccgnwit  a/tiourm, 
or  ,t*w  /mm  iitforntatui,)  in  an  a^ion  of  debt  to  be  brought 
by  the  creditor  againft  the  debtor  for  the  fp^ilic  lum 
due;  which  Judgment,  when  confcffcd,  is  abiolutely 
complete  and  binding;  provided  the  fame  (as  is  atfo  re- 
quired in  all  other  Judgments)  be  regularly  docketed; 
Uiat  is,  abilradlcd  and  entered  in  a  book,  according  to 
the  di/edions  ofjat.  ^  ff^.  i5  M.  e.  20,  by  which  it 
is  provided,  that  no  J«;J^mcni  fhall  aflct^  purchafcrs  of 


lands,  and  mortgagees,  till  docketed,  nor  have  an/  pre- 
ference againft  heirs, executors,  in  the  adminiftraiion 
of  ellates.  See  /e/f,  JuJgmenti  acknytvltiigid for  TJibts, 

But,  where  damages  arc  to  be  rccovsrcd,  a  Jury  muft 
b::  called  in  to  iffcfs  them  ;  unlcfs  the  defendant,  to  fave 
ciiarges,  will  confefs  the  whole  damages  laid  in  the  de- 
claration; othcrwife  the  entry  of  the  Judgment  is,"  that 
the  plaintiff  ought  to  recover  his  damagci  (indtftinitcly)  ; 
but  becaul'c  the  courc  know  not  wti.it  damages  the  faii. 
plaintiff  hath  fuflaincd,  therefore  the  Iheriff  is  com- 
manded, that  by  the  oaihs  of  twelve  honeft  and  lawful 
men,  he  enquire  into  ihc  faid  dam.iges,  and  rc:urn  fuch 
inquifuion  into  court."  This  proccfs  is  called  a  Vl'rit 
cf  inquiry  \  in  the  execution  of  which  the  iheriff  fits  as 
Judge,  and  tries  by  a  Jury,  fubjc^l  to  ncaily  the  lame 
law  and  conditions  as  the  trial  by  Jury  at  nifi  priuj, 
what  damages  the  plaintiff*  hath  really  fultained ;  and 
when  their  verdid  i$  given,  which  muft  aflcfs  /ome  da- 
mages, the  UicrUF  reiurns  the  inquifuion,  which  is  en- 
tered upon  the  roll  in  manner  of  a  ftficat  and  thereupon 
it  is  confidcred,  that  the  plaintiff"  do  recover  the  cxaft 
fum  of  the  damages  fo  affeffed.  In  like  manner,  when 
a  demurrer  is  dc:ermincd  Ibr  the  plaintiff  upon  an 
a6lion  wherein  damages  are  recovered,  the  Judgment  is 
alfo  incomplete,  without  the  aid  of  a  vvrit  of  inquiry. 

Jt  was  laid  by  //'//mr/,  C.  J.  that  a  writ  of  inquiry 
is  an  inqucll  of  office  to  inform  the  confcience  of  the 
court;  who,  if  iliey  pleafe,  may  tticmfclvcs  affefs  the 
damages.  3  IVilf,  62.  Hence,  .1  practice  is  now  efta- 
biifhcd  in  the  courts  of  K.  B.  and  C.  P.  in  adtions  where 
Judgment  is  recovered  by  dcIauU,  upon  a  bill  of  ex- 
change, or  promiffory  note,  to  refer  it  to  the  Mailer  or 
Prothonotary,  to  afcertain  what  is  due  for  principal,  in- 

1  tcrci!,  and  colh,  whofe  report  fuperfcdes  the  neceflity  of 
a  writ  of-inquiry.  4. 1".  R.  275  :  //.  Jj/aii.  Rep.  54t. 
In  cafes  of  difticuity  and  importance,  the  court  will  give 
leave  to  have  the  writ  of  inquiry  executed  before  a 
Judge,  at  Sittings  or  !^'ifi  priut ;  and  then  the  Judge  ads 
only  as  an  afiiihnt  to  tne  fheriff.  The  number  of  the 
Jurors  fworn  upon  this  inqucJl  need  not  be  confined  to 
twelve  ;  for  when  a  writ  of  inquiry  was  executed  at  the 
bar  of  the  court  of  K.  B.  in  an  action  of  /ctiad.  mag, 
brought  by  ihe  Duke  of  Tcri  (afterwards  'Jama  II.) 
againft  7j:w  Oa/c;,  who  had  called  him  a  traitor;  fif- 
teen were  (worn  upon  the  Jurj-,  and  gave  all  the  da- 
mages laid  in  the  declaration  ;  •z-iz.  ico,ooo/.  In  that 
cafe,  the  flicrifts  of  MidMe/ex  fate  in  coun  covered,  at 
the  table  bcJow  tlie  Judges.  3  St.  Tr.  9S7. 

Filial  Judg;r.en!j  are  luch  as  at  once  put  an  end  to  the 
aflion,  by  declaring,  that  the  plaintiff' has  cither  entitled 
himfelf,  or  has  not,  to  recover  the  remedy  he  fucs  for. 
In  which  cafc,  if  the  Judgment  be  for  the  plaintiff,  it  is 
alfo  confidercd,  ihat  the  defendant  be  either  amerced, 
for  bis  wilful  delay  of  juftice,  in  not  immediately  obey- 
ing the  Kind's  writ,  by  rendering  the  plaintifT  his  due, 
8  Rep.  40.  61  :  or  be  taken,  capiainr,  till  he  pays  a 
fine  to  the  King  for  the  public  mifdemeanor.  wftich  is 
coupled  with  the  private  injury,  in  all  calcs  of  force  ; 
(S  Rep,  59:11  Rtp.  43  :  5  Mod,  285 ;)  of  fallhood,  in 

,  denying  his  own  deed  ;  (/".  iV  jS  '121  :  i  b  H.  131  : 
8  Rep.  60:  I  Rdl.  M.  219  :  UL  Entr.  379:  C.B, 
Jlif.  ^  Jfjt.  Rot.  430;)  or  unjuftly  claiming  property  in 
replevin  ;  or  of  contempt  by  difobcying  the  command 
of  ihc  King's  writ,  or  the  exprefs  prohibition  of  any 

Itatute. 
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Jtaraie.  8  Rep.  60,  But  in  cafe  of  trcfp.ifs,  cjc^Tlmeni, 
afTauIt,  and  talfc  imprifonmenl,  ii  is  provided  by  the 
Jiat.  (3  tV,  M.  c  12,  thai  no  writ  of  fa/sins  Ihall 
iffue  for  this  fire,  nor  any  fine  be  paid  ;  bvit  the  pl^iiniiff 
fhall  pay  6/.  S*/.  to  the  proper  ofHcer,  and  be  allowed 
it  againft  the  defendant  among  lii^i  other  cofts.  And 
therefore-,  upon  (uch  Judgments  in  the  Common  Pleas, 
they  ufed  to  enter  that  the  fine  was  remitted,  and  now  in 
both  couris  they  take  no  notice  of  any  fine  or  iafiias  at 
all.  Salk.  54, :  Carib.  390.  But  if  Judgment  be  for  the 
defendant,  then,  in  cafe  of  fraud  and  deceit  to  the 
Court,  or  malicious  or  vexatioui  luits,  the  plaincilF  may 
alfo  be  fined  ;  8  Rep  ^9,  60.  But  in  moft  cafes  it  is 
only  confidered,  that  he  and  his  pledges  of.profccuting, 
be  (nominally)  amerced  for  his  (aU'c  cia\m»  pro  fal/a  cla- 
fnore/uo,  and  that  the  defendant  may  go  thereof  without 
a  day,  eat  indt p.ne  die ;  that  is,  without  any  farther  con- 
tinuance or  adjournment ;  the  King's  writ  commanding 
his  attendance  being  now  fully  fatisiied,  and  his  inno 
Cence  publicly  cleared.  3  Comm,  395 — 99. 

11.  Judgment  is  foraciimes  had  with  zeejatexc- 
cutio  ;  and  if  the  defendant  gives  a  Judgment,  with  rtay 
of  execution,  till  a  certain  day,  the  plaintilK  may,  noi- 
wilhllanding,  fue  forth  a  capias  or  a  Jia  i  facim  into  the 
county  where  the  aflion  is  laid«  returnable  before  the 
day,  to  enable  him  at  that  day  to  take  a  lejiatum  againlt 
the  defendant;  though  he  (hall  not  in  that  cafe  fue  out 
a  capiat  to  warrant  a  fcire  facial  againfl  the  bail.  Pa/ch, 
iz  Car.  2.  See  title  Capias.  If  debt  be  brought  againft 
an  executor  upon  the  bond  of  the  tellator>  and  be  pleads 
p/e/ie  adrninijiravitt  this  is  a  confefliou  of  the  debt ;  and 
the  plaintiff  may  have  J  udgmcnt  with  a  cejpii  t.xa  afro  till 
the  defendant  hath  aflets.  4  Rep  :  2  Ne/f.  ylhr.  1052. 

If  the  plaintiff  or  defendant  die  after  intcilocutory 
Judgment,  theaclion  fhali  not  abate.  Stat.  8  cif  9  fV.  3, 
f.  1 1.  See  title  Abatemeitt^  I.  6.  c  Judgment  upon  a  de- 
murrer to  a  declaration,  Cff.  is  no  bar  to  any  other 
nilion  ;  becaufe  it  is  not  on  the  merits,  and  the  plaintiiF 
may  .ifterwards  make  his  declaration  right,  and  then 
proceed,  z  Lill.  iij.  But  other  Judgments  may  be 
pleaded  in  bar  to  any  other  att'.on  for  the  fame  caufe; 
and  Judgment  in  an  inferior  court,  may  be  allcdg'jd  in 
bar  to  an  adlion  in  a  fuperior  court.  2  Li^j.  93. 

Judgment  final  ought  not  to  be  given  npon  default  in 
real  actions ;  but  a  grand  cape  upon  default  before  ap- 
pearance, and  a  pettt  cape  on  default  after  appearance. 
I  Ltv.  105. 

All  Judgments  given  in  any  court  of  record,  mart  be 
duly  entered :  the  plaintiff's  attorney,  four  days  after 
the  pojlea  is  brought  into  court,  if  the  rule  for  judgment 
13  out,  may  enter  Judgment  for  his  client  by  the  courfe 
of  the  court.  2  Lill.  Abr.  95.  But  on  a  rule  for  Judg- 
mem,  Sunday  is  not  one  of  the  four  days,  though  the 
rule  is  given  the  lall  day  of  the  term.  After  a  rule  to 
fign  Jutigment,  there  ought  to  be  four  days  e.vclufive  of 
the  day  on  which  the  rule  was  made,  before  the  Judg- 
Dienc  is  figncd,  that  the  party  may  have  a  leafonable 
time  to  bring  writ  of  error:  in  C.  B.  they  never  give 
rules  for  fignir.g  Judgment,  but  llay  till  the  tjuarto  die 
which  nr!':.i  'ii;:  four  days  inclufive.  Mud.  CaJ'.2^\. 
A  plaint-  ludgment  figncd  on  the  very  day, 

but  it  i  t;ll  afier  the  fixth  day,  (o  that 

the  deKr^  ;..  ii  .i-u  '.i:iic  enough  to  bsing  a  writ  of  error. 


or  move  any  thing  in  arreft  of  Judgment:  but  the  courl 
of  Ji.  R.  held  the  figning  of  the  Judgment  to  be  irre- 
gular, it  being  before  the  day  allowed  by  the  rules  of 
the  court ;  and  though  execution  was  taken  out  after- 
wards. Judgment  was  fet  afidc.  5  Ahd.  205.  If  a  drf- 
iringas  is  returnable  within  term,  and  the  caufe  is  tried 
two  or  three  days  only  before  the  end  of  the  term,  the 
Judgment  fliall  be  entered  that  very  term,  though  there 
be  not  four  days  to  move  in  arrell  of  Judgment.  1  Saik, 
77.  But  a  four-day  rule  mufl  be  given,  and  the  party 
cannot  fign  Judgment,  lill  four  days  excluAve  are 
clapfed,  and  \f  Sunday  intervenes,  that  is  not  to  be  reck- 
oned one  of  the  four  days.  But  if  vf  rdifl  be  given  after 
term,  no  Judgment  can  be  given  on  it  till  the  next  term 
following;  for  the  Judgment  is  the  ail  of  the  Court, 
.Tnd  the  Court  fits  not  but  in  term.  Mich,  zz  Car,  B,  R, 
See  title  Pra^icc. 

If  verdifl  pafs  for  the  plaintiff,  and  he  will  not  enter 
his  Judgment,  the  defendant,  by  motion  of  courfe,  may 
oblige  him  toil.  2  Li/I,  Abr.  97.  The  defendant  may 
enforce  the  plaintiff  to  enter  his  Judgment  to  i,he  end  he 
may  plead  it  to  another  action.  Latch.  216:  1  Dawu. 
722  :  Pa/m.  281.  So  if  the  defendant  wants  to  bring  a. 
writ  of  error. 

Judgments  are  not  only  to  be  figned  by  the  proper 
officer,  but  entered  of  record  ;  before  which  they  are  not 
Judgments :  and  in  a  Judgment  given  to  recover  a  fum 
of  money,  the  fum  mull  be  entered  in  words  at  length  ; 
and  not  in  figure^i,  which  may  be  eafily  altered ;  and  a 
Judgment  was  reverfed,  becaufe  the  time  when  given 
was  in  figures,  and  the  fum  recovered  expreffed  in  figures, 
ijfc.  But  the  couit  may  amend  their  Judgments  cf  the 
fame  term,  becaufe  the  term  is  but  as  one  day  in  h\v ; 
though  they  may  not  do  it  in  another  term,  z  Liil.  103; 
3  Lev,  430.  If  a  Judgment  be  unduly  obtained,  the 
court  will  vacate  the  judgment,  and  reftore  the  party 
da.mnified;  if  not  puniih  the  ofiender :  but  it  is  agaicit 
the  courfe  of  the  court  to  v.icate  a  Judgment  the  lall 
day  of  the  term.  Pa/ch.  1656. 

A  Judgment  entered  in  C.  B.  fhall  relate  to  the  efToin 
day  of  the  term,  and  be  a  Judgment  from  that  lime  : 
but  a  Judgment  in  B.  R,  thai!  relate  only  to  the  firll  day 
of  tlic  term.  d  o.  Car.  102.  if  a  rule  be  given  for  the 
deieiidant  to  plead,  at  a  certain  day,  and  he  do  not  plead 
accordingly,  the  plaintiff  may  enter  Judgment  againic 
him,  without  moving  the  court;  though  in  real  actions, 
and  criniin:il  caufcs,  on  indidmcnt,  <Sc.  there  mult  be  a 
moiii  ii  in  coJirt,  for  a  peremptory  rule.  2  LilL  n6. 
Yet  a  pKiiiuifi;",  after  he  bath  figncd  Judgment  againlE 
the  defendant,  may  waive  it  if  he  will,  and  accept  of  a 
plea  from  the  defendant.  Tmt.  23  Car.  B.  R. 

If  a  Judgment  be  obtained,  but  the  plainiift'  doth  not 
take  out  execution  wiihin  .1  year  and  a  day,  the  Judg- 
ment  mufl  be  revived  by  fire  facim.  Jf  any  tiling  be 
entered  in  a  Judj^tneiit,  which  is  not  mentioned  in  the 
plaintiff's  dechraiion,  the  Judgment  is  not  gond.  2  LilL 
104.  And  where  it  appears  upon  the  record,  that  the 
plainliiT  hath  no  caufe  of  aflion,  he  (hall  never  have 
Judgment.  %Rep.  120.  la  fuch  cafe  the  Court  may  give 
Judgment  for  tiie  defcsuUiu.  i  Pkwjd.  66. 

In  debt  on  fpccialiy,  i.he  whole  and  exart  fum  mufl  be 
demanded,  or  the  Judgment  upon  it  will  not  be  good. 
3  ^vl9d.  41.  If  more  be  in  the  Judgment  than  the  plain- 
tiff demands,  it  is  ciYOneous ;  though,  this  may  be  helped 
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y  1  ■  •  *-.T  ftrpart/  'l /.j7/.  27.  U  in  cafe,  tref. 
p»'  t  i>  given  for  more  damages  than  laid 

•n  "  licclaration,  and  lie  tlocj  not  remit  the 

fiwp'u*  drimaget,  but  takes  Judgment  for  the  ivhcle,  it 
»>     incufjble  error,  and  canno:  btr  amcndcJ.  Sec  title* 

U  i(t\ie  i;>  tjuiid  againft  one  party  in  a  foit,  and  not 
againft  the  olhrr,  Judgmenl  may  be  for  the  plaintiff  to 
recover  a^ainil  him  where  the  matter  ii  found;  and  a 
mii  fa/.ar  /.-r  ii'.'aM  be  cutcrcd  againfl  the  plaintift*  as  to 
the  other,  i  Sa.tKi/.  216.  And  when  fcveral  damages 
are  rccoveied  againit  fcveral  defendants,  the  plaintiff 
may  enter  a  Bf/Zr  prc/tjui  as  to  one  of  the  defendants, 
tif  and  b.ivc  Judgment  againU  one  only  for  the  da- 
Tnages  ag^inll  him.  3  Md.  io(.  If  cne  entire  Judg- 
ment is  given  againll  two  feveral  pcrfons,  and  one  of 
them  is  an  infant,  appeanng  by  attorney,  the  whole 
Judgment  is  void  ;  which  hciog  entire  cannot  be  di- 
vided, except  the  infant  be  joint  executor  with  the  other 
party.  When  a  Judgment  is  entire,  it  canrot  be  di- 
vided, 10  make  one  part  of  it  good,  and  another  part 
ihcrccf  erroneou! ;  but  if  it  be  not  an  entire  Judgment, 
il  may.  2  Liii.  100.  Sec  fi^Ji  III.  On  action  where  di- 
ma^rt  arc  to  be  recovered,  if  the  dechrattini  be  good 
in  part,  and  infuJSeicnt  in  part,  and  the  defendant  de- 
nori  upon  the  ertire  declaration ;  the  plaintiff  ihall 
have  Judgment  for  t'ut  which  it  well  laid,  and  be  b^irred 
for  the  rell.  2  Stvu.t  3-9.  And  if  in  aAion  of  d'-'bt  opon 
three  bond?,  it  appears  that  one  of  them  is  not  forfeited, 
the  plaintiff  ftiall  have  J'ldgmcnt  for  the  other  two. 
I  SaunJ.  aS6. 

There  were  foor  counts  in  the  declaration ;  af- 
fumjit  pleaded  to  three,  and  a  demurrer  to  the  fourth. 
Alter  Judgment  on  the  demurrer,  the  plaintiff  takes  out 
n  ivrit  of  inquiry,  and  executes  it ;  the  demurrer  being 
determined,  tlic  Court  held  the  Judgment  regular,  and 
tiia:  there  was  no  occaiion  for  a  tiolle prc/eqiti,  to  be  en- 
tered on  the  roll  as  to  the  three  counts,  onul  he  enter 
final  Judgment.  Stra.  ^32. 

■\Vhere  a  Judgments  partly  by  the  common  law,  and 
partly  by  flatute,  the  Judgment  at  common  law  may  rc- 
niatr, and  be  complete,  uithou:  theother.  i  Safk.  2\* 

Where  there  are  two  diftin^t  Judgments,  one  at  com- 
mon law,  and  the  other  by  thture,  one  may  be  affirmed, 
and  the  othcrrevcrfcd,on  a  writ  of  error.  Jnf.aly  50. 

Every  Judgment oughdobccomplL-tcand  foimal:  one 
Judgment  cannot  determine  another  Judgment,  nnd  the 
Judges  will  not  give  a  Judgment  againft  law,  although 
the  plaintiff  and  defendant  do  ngrec  to  it.  1  BrAk.  21  j  : 
Cr9,  EliK.  817.  In  ai\lons  perfonal.  Judgment  given 
againfl  the  ptaintiff  upon  any  plea  to  bar  him,  is  peremp- 
tory. Jnik.  Cent*  52.  If  th;  defendant  doth  not  dniy 
the  debt,  or  other  mitter  in  fuit.b'it  endeavours  to  elude 
the  a^i'jn  by  infufiicient  pleading  ;  in  this  cafe,  if  it  be 
found  for  the  plaintiff,  he  (halt  have  Judgment ;  but  not 
I'ict 'Vff/a,  if  for  the  defcnc^aMt,  brcaufc  the  nutter  of 
the  fuit  is  not  fully  and  futhcienily  denied,  but  In  fonic 
meafurc  CJnfefled  by  the  tnfuflicicnt  plea.  Hid.  70. 

ludgmetit  may  not  be  given  for  the  plaintiff  upon  an 
infuSicicn:  bar,  if  the  replication  be  to,  and  fl»cw  no 
title ;  but  a  Judgment  fhall  not  be  fct  aTidc  ftir  mtf- 
pleading  a  point  collateral  to  the  Iffur.  Ihb.  8.  tz3. 
$cc pofl  III.  In  debt  upon  an  obligation,  the  dcfcnd.int 


pleaded  that  he  di:livered  it  on  a  condition  to  be  per- 
rbrmeJ  by  the  phti:uiff,  *vliich  he  had  not  done,  and 
therefore  it  was  not  his  deed;  the  Jury  found  (or  the 
defendant,  that  the  condition  was  not  performed,  yet 
the  plaintiff  had  Judgment ;  for  the  defendant's  plea 
conffffes  it  to  be  his  deed,  and  the  vcrdift  does  not  dif- 
provc  it,  and  the  iffue  is,  deed  or  no  deed,  \jSe.  Here, 
therefore,  the  phlntiff  hath  his  Judgment  upon  the  de- 
fendant's cvjr.tcffion,  not  upon  the  vcrdift.  Jtnk.  Ceat^ 
102. — .A  Judgment  contrary  10  the  verdifl  fi)und  in  the 
caufc  is  gcncraUy  void  ;  for  it  is  to  be  warranted  by  the 
vcrdivl.    Mhb'zzCar.  B.  R.    There  may  be  cafes 
xvherc  Judgmenl  may  be  given  for  one  of  the  parties 
contrary  to  the  verdici ;  as  where  the  defendant  pleads 
fuch  a  plea  ns  in  cffcci  acknowledges  the  demand,  there, 
though  there  Htould  be  a  vcrdift  for  the  defendant. 
Judgment  lhall  be  for  the  plaintiff,  or  the  Judge  of  nifi 
friui  may  refufe  to  try  it.  ^nrialy  250.  If  a  verdift  is 
impeifefl.  Judgment  cannot  be  given  upon  it;  and  for 
the  inceruinty  of  the  verdifl.  Judgment  may  be  void. 
2  LiU.  Ill  :  Reiym.  220.  Aflion  of  debt  lies  upon  a 
good  Judgment,  as  well  after  writ  of  error  brought  as 
before,  Ra\>it,  ico:  z  Mod.  127.  But  if  error  is  brought, 
and  depending,  the  court  will,  on  motion,  (Uy  proceed, 
logs  in  the  new  aflion,  or  rather  prevent  plaintiff  from 
taking  out  execution,  defendant  confclling  judgment  ia 
the  Ull  fuit.  See  title  Df&:.  In  aflions  of  debt  on  bond>, 
a  rule  may  be  m.ide  to  llay  proceedings  on  payment  of 
principal,  inicrcrt,  and  colls.    Mod.  Ca.  60.    Sec  /at. 
4  Jnn.  c.  16.  /e<fl,  13.  and  thij  Diflionary,  title  Bend. 
If  a  Ju-igment  is  recovered  jointly  againft  three  defend- 
ants, the  phiintiff  cannot  bring  aflion  of  debt  upon  that 
Judgment  againfl  one  alone.  2  Leon.  2Z0.  A  plaintiff 
(halt  not  have  a  new  aflion  of  debt  on  the  fame  bond, 
(jfr.  after  Judgment  had  on  it,  as  long  as  the  Judgment 
is  in  force.  6  Refi.  a  :  2  Xf//.  Mr.  1056.  An  crrone* 
ous  Judgment  in  Chancery  is  revcrfiblc  in  B.  R.  Dyer 
315.  And  if  the  Hoofe  of  Lords  revcrfe  a  Judgment 
of  B.R.  the  Lords  are  to  enter  the  new  Judgment, 
and  not  the  Court  of  B.  R,  who  by  the  firll  Judgment 
had  executed  their  authority.  1  Sti/i.  403.  See  this  Dic- 
tionary, titles  /Ippeal ;  Error. 

A  rcgul.ir  Judgment  in  a  crown  caufc  cannot  be  fet 
afide  on  payment  of  cofls.  1  If  'tlf.  163. 

Where  there  is  a  Judgment  and  no  furprize,  it  fcall 
'  not  be  fet  aHde  on  an  affidavit  of  a  matter  relative  to 
1  the  merits  which  might  have  been  pleaded.  Aixnalyi^y. 

Wnerc  the  condition  of  a  bond  was,  that  the  money 
I  was  not  to  be  paid  till  a  future  day,  and  the  conufce  by 
virtue  of  a  warrant  of  attorney  entered  Judgment,  and 
took  out  execution  before  the  day,  the  Court  would  not 
fet  the  Judgment  afidc,  but  the  execution.  Jnnalj  270. 

A  regular  mterlucuiory  Judgment  may  be  fct  afide, 
fo  as  10  let  in  the  defendant  to  try  the  merits  of  his 
cafe :  bot  it  muft  l>e  on  payment  of  colli,  and  fuch 
I  merits  likewife  muft  appear  upon  affidavit,  Sira.  8n, 
1242  :  I  Bu>-r.  56-?.  A  writ  of  i-iijuiry  was  fc:  afidc, 
I  and  defendant  let  in  to  plead  a  fair  plea  on  payment  of 
cofls.  Wi.  518:  O.^hd.  191. 

The  fiat,  8  3.  1 1 ,  orders  Judgment  for  cortj, 
upon  demurrers,  and  on  fulng  writs  of  error,  where  the 
former  Judgment  i^affirmcd.  i^t.  Sec  this  Diflionary, 
title  Cijis.  The  lluutes  of  Jeofails  extend  to  Judgments 
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opon  nihil  itieitf  confclTion,  non  fum  infcrmaius.  Sec, 
Sta.'.  4  Jftn.  c  i6.  For  further  matur,  fee  titles,  jibai£. 
tntat ;  Aniendtmnl  \  Exicutlon  ;  Ijfue  \  Praclicet  &C. 

UI.  Arrests  of  Judgment  arife  from  intrinfic 
caulcs  appearing  upon  the  face  of  the  record.  Of  this 
kind  arc:  Fi:ft.  Wlicre  th?  decKtration  varies  totally 
from  ihc  origmdl  writ;  as  where  the  writ  is  in  debt  cr 
detinue,  and  the  plaintiff  declares  in  an  ailion  on  the  cnfe 
for  an  ajftmpfttx  for,  the  original  writ  Out  cf  Chancery 
being  ii»e  foiind.ition  and  warrant  of  the  whole  proceed- 
ings in  the  Common  IMeas,  if  the  declaration  docs  not 
piirfuc  the  nature  of  the  writ,  the  Court's  authority  to- 
tally fails.  Alio,  fccondly.  Where  tlic  vcrdii^l  mattrijlly 
differs  from  the  pleadings  and  iflue  thereon;  as  if,  in 
an  artion  for  words,  it  is  l.tid  in  tiic  declaration  that  the 
defendant  faid,  '*  the  plaintiff  is  a  b.iiikrupt  and  the 
vcrdicl  finds  fpecially  that  he  faid  **  the  plainiiff  <wiU  bt 
a  bankrupt.'*  Or,  thirdly,  Jf  the  cafe  laid  in  the  de- 
cl:iration  is  not  fuHicicnt  in  point  of  law  to  found  an 
action  upon. 

It  is  an  invariable  rule  with  regard  to  Arrcfls  of  Judg- 
ment upon  matter  of  law,  "  that  whatever  is  alledgcd  m 
Arreft  of  Judgment  muft  be  fuch  matter,  as  would  have 
been,  upon  demurrer,  fufficicnt  to  overturn  the  aflion  or 
plea."  As  if,  on  an  aiiion  for  flander,  in  calling  the 
plaintiff  a  Jew,  the  defendant  denies  the  words,  and 
ilTuc  is  joined  thereon  ;  now,  if  a  vcrdid  be  found  for 
the  plaintiff,  that  the  words  were  actually  fpoken,  where- 
by the  faft  is  ellabliftied,  ftill  the  defendant  may  move  in 
Arreft  cf  Judgment,  that  to  call  a  man  a  Jew,  is  not 
afUonabIc ;  and,  if  the  Court  be  of  that  opinion,  the 
Judgment  (hall  be  arrefted,  and  never  entered  for  the 
plaintiff.  But  the  rule  will  not  hold  e  (S/fverfat  "  that 
every  thing  that  may  be  allcdgeu  as  caufe  of  demurrer, 
will  be  good  in  Arreft  of  Judgment;**  for  if  a  de- 
claration or  plea  omits  to  ftate  I'ome  particular  circum- 
ftancc,  without  proving  which,  at  the  trial,  it  is  im- 
poffible  to  fupport  the  afiion  or  defence,  this  omiffion 
ftiall  be  aided  by  a  vcrdidl.  As  if,  in  an  aflion  of  trof- 
pafs,  the  declaration  do:h  net  allcdge,  that  the  trefpafs 
was  committed  on  any  certain  day*  Carth.  3S9;  or,  if 
the  defendant  juftifics,  by  prcfcribing  for  a  right  of 
common  for  his  C3ttle,'and  does  not  plead  that  his  cattle 
were  levant  and  ccuchant  on  the  land,  Cro.  Jac,  44 ; 
though  cither  of  thefe  defcds  might  be  good  caufe  to 
demur  to  the  declaration  or  plea,  yet  if  the  adverfe  party 
omits  to  take  advantage  of  fuch  omifTion  in  due  time,  but 
takes  iftiie,  and  has  a  verdifl  againft  him,  thefe  excep- 
tions cannot,  after  verdiil*  be  moved  in  Arreft  of  Judg- 
ment. For  the  verdiA  afccrtains  thofe  fails,  which 
before,  from  the  inaccuracy  of  tlie  pUadingi,  miglit  be 
dubious;  fincc  the  law  will  not  fuppofe,  that  a  Jury, 
under  the  infpcflion  of  a  Judge,  would  find  a  vtrJi^ 
for  the  plaintiff  or  defendant,  unlefs  he  had  proved  thofe 
circumftances,  wiihout  which,  his  general  allegation  is 
defcilive.  i  ^Ud.  292. 

Exceptions,  therefore,  that  are  moved  in  Arreft  of 
Judgment,  muft  be  much  more  material  and  gl3ring, 
than  fuch  as  will  maintain  a  demurrer;  or,  in  other 
word^y  many  inaccuracies  and  omiflions,  which  would 
be  fatal,  if  early  obfcrved,  arc  cured  by  a  fubfcquent 
verdii"! ;  and  not  fuffercdj  in  the  laft  ftage  of  a  caufe,  to 
unravel  the  whole  proceedings.  But  if  the  thing  omit- 
ted be  eflVntial  to  the  adion  or  defence,  as  if  the  plain - 
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tiff  does  net  merely  ftate  his  title  in  a  defcftivc  manner, 
but  fcts  forth  a  title  that  is  totally  defcflivc  in  itftif,  or 
if  to  an  aflion  of  debt  the  defendant  pleads  net  luthy  in- 
ftead  of  ml  dthst^  thefe  cannot  be  cured  by  a  verdit^, 
for  the  plaimlff  in  the  firft  cafe,  or  for  the  defendant  in 
the  fecond.  3  Comm.  393 — 5. 

Although  it  appear  to  the  Court  that  the  defendant's 
title  is  not  gooJ,  if  the  plaintiff,  in  his  decLttatiun,  hatii 
not  fet  forth  a  goi  d  tlilc  for  himfclf,  ihe  Couit  ftiall 
nevtr  give  him  Judgment  z  Liil.  g'^.  Though  the 
plaintiff  dellioys  ilie  defendant's  tiite,  if  he  ^ives  him 
another  title  by  pleading,  is'c.  the  defendant  ftiall  have 
Judgment;  for  the  court  are  to  judge  upon  the  whole 
record.  8  Rep.  90.  But  if  adlian  cf  trefpafs  is  brought 
for  irefpafi  done  in  Lmds  belonging  to  fuch  a  houfc,  and 
it  appears  at  the  triiU  th.it  the  f  l.iiiulft' had  no  title  ta 
the  houfe,  the  Court  catmot  give  Judgment  to  turn  him 
out  of  poffeflion,  bccaufe  that  was  not  judicially  before 
them.  3  5rt/.f.  213. 

Judgments  are  to  continue,  till  they  fliall  be  attaint  by 
error.  Stat.  4  //.  4.  c.  23.  And  after  vcrdift  given  in 
any  Court  of  record,  there  ftiall  be  no  ftay  of  Judgment 
for  want  of  form  in  a  writ,  count,  is'c.  or  milUking  the 
name  of  cither  party,  fum  of  money,  day,  month,  year, 
is'c.  rightly  named  in  any  writ  or  record  preceding,  i5c. 
18  f.  14:  16  y  17  Crfr.  2.  c.  8.  Sec  iiiWi  Atatg- 
ment ;  AmeaJment ;  Errar^ 

Judgments  acknowledged  for  Debts.  The 
courfe  for  one  to  acknowledge  a  Judgment  for  debt,  is 
for  him  that  doth  acknowledge  it  to  give  a  warrant  of 
attorney  to  feme  attorney  of  that  court  where  the  Judg- 
ment is  to  be  acknowledged,  to  appear  for  him,  to  file 
common  bail,  and  receive  a  declaration,  and  then  plead 
mn  fum  infornuitui^  he.  or  to  Tet  it  pafs  bv  nihil  dicit : 
whereupon  Judgment  is  entered  for  want  of  a  plea. 
z  LilL  105.  The  perfon  to  whom  this  warrant  of  at- 
torney is  given,  has  all  the  benefit  of  a  Judgment  and 
execution,  againft  the  debtor's  perfon  and  property, 
without  being  delayed  by  any  intermediate  proctfs, 
in  the  cafe  cf  a  regular  fuit.  !i  ii  frequently  given 
by  a  perfon  arrefled,  cpon  coruition  of  his  difchargc, 
and  that  lotigcr  time  fhall  be  allow td  him  for  the  pay- 
ment of  the  debt,  or  that  fome  other  indulgence  fliall 
be  {hewn  him.  But  to  prevent  perfons  in  thi*  fituation 
from  being  impofed  upon,  no  warrant  of  attorney  to  con- 
fcfs  a  Judgment,  given  by  a  perfon  arrefted  upon  mefne 
pro<e/{,  fhall  be  of  any  force,  unlcfs  foiae  attorney  be 
prcfcnt  on  behalf  oi  the  perfon  in  cuftody,  who  ftiall 
explain  the  nature  of  ilie  warrant,  and  fubfcribe  his 
name  as  a  witnefs  to  it.  Cramp.  Pia£i.   See  1  Zalk.  402. 

If  one  be  fecmingly  difcharged,  with  defign  that  he 
fhould  give  a  warrant  of  attorney  to  confcfs  a  Judg- 
ment, it  is  ill:  but  if  one  arrefted  by  proccf;  of  an  in- 
ferior court,  gives  a  warrant  for  conf.-ffing  Judgment  in 
that  court,  ^.  i?.  will  not  fct  it  alide,  tliough  an  si- 
torney  be  not  prefcnl.  MeJ.  Caj\  85,  By  rule  of  B.  R. 
Eajltr  1 5  Car.  2,  Nu  bailiff  i&  to  take  from  any  prifoncr 
in  his  cuftody,  a  warrant  to  acknowledge  Judgment  un- 
lefs in  the  prefence  of  an  attorney.  But  where  one  has 
been  in  pnfon  fomc  time,  and  he  confeffes  Judgment  to 
his  creditor  voluntarily,  that  Judgment  ftiall  ftand,  al- 
though there  be  no  attorney.  7  NUd>  115.  Sec  nxXGAmJi.. 

If  a  warrant  of  attorney  to  confcfs  a  Judgment  ia 
given  nncooditionalty,  or  without  delay  of  t;;;ecuilufi, 
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JuiJgmrnt  nuy  hz  figncd.and  execution  ukcn'out  upon 
the  Tame  day  it  is  given  j  and  thai  a  debtor  may  give 
one  creditor  a  preference  to  another,  who  hai  ohtaincd 
Judgment  after  a  tong  litigation.  5  Term  Rt^.  135. 

If  wiirnnt  of  attorney  to  confefs  Judg- 

me-  .  fore  it  ii  confcffed,  this  is  a  counier- 

jnj;..  ,1.-..  I  ffir/r,  510.  Thojg'.i  ihc  Courts 

havr,  0-1  .-notiu.n  sity*cj  JuJgtneni  to  be  entered  up. 
Where  ihcy  may  be  er.tercd  after  the  party's  deatti,  fee 
Jlmtalj  ijy.  Bat  the  rule  docs  not  hoLl  in  advcrlary 
iuiis.  IhiJ.  18;,  If  a  feme  fo'*  g^'^s  warrant  of  atior- 
ney  to  confcfs  Judgment,  and  marries  before  it  is  en- 
tered, the  warrant  i$  abfolutely  counttrm:vndcd  ;  and 
Judgment  iTiiU  not  be  entered  a^ainil  hulbind  aad 
wife.  1  Sal'i.  359. 

A  ludgmcoi  confffTcd  upon  terms,  being  in  efreft 
conditional,  the  Court  will  fee  the  termj  pcrlormcd  : 
but  where  a  Judgmrnt  is  acknowledged  abfolately,  and 
a  fubU-tjucnt  agreement  ts  raide,  this  docj  no:  afFeil  the 
Judgment,  and  the  Court  will  lake  no  ntiiice  of  it. 
7  }>M.  400.  If  a  warrant  be  to  enter  Judgment  as  of 
fuch  a  term,  or  any  time  .ifter ;  the  attorney  may  enter 
it  at  any  time  during  life:  but  wittiout  thofe  wurdi  the 
Judgment  niu:^  be  entered  the  term  cxprcfTcd  in  the 
warrant:  and  if  oo  term  be  mentioned,  it  may  be  in< 
tended  the  next  term.  1  MoJ.  i.  Or  it  has  been  held  it 
may  be  entered  within  a  year  after  the  date  of  it :  and 
if  judgment  upon  a  warrant  of  attornry  be  not  en- 
tered  within  the  year,  it  cannot  be  done  %vithout  leave 
of  Che  Cojri.on  motion  and  aftii-ivit  made  of  the  party's 
being  living,  and  the  debt  ::ot  lattsficd.  Crem/.  FraStx 
2  Lill.  Jbr.  118:2  ihyw.  355. 

It  is  dangerous  to  take  a  judgment  acknowledged  in 
vacation,  as  of  the  preceding  term  ;  and  if  any  fuch 
judgment  br  taken,  the  warrant  o*  a^. 'nicy  to  confefs 
the  lame  muft  bear  date  before,  or  in  ih^  term  whereof 
it  i&  confcflcd  :  but  the  fafell  way  is  to  m^ke  it  a  Judg- 
ment of  the  fubfequent  term.  2  Lill  103* 

By  //o//.  Chief  JuHicc,  If  one  will  enter  a  Judgment 
as  of  a  precedent  term,  be  mufl  aAually  enter  it  before 
the  c/Toin  day  of  the  fuccceding  term  :  and  if  Judg< 
meat  be  figned  in term,  and  in  the  fubfequent 
vacation  the  defendant  felU  lands,  if  before  the  cQbin 
of  Eajitr  term,  the  plaintiiT  enters  hit  Judgment,  it 
lhall  affcd  the  lands  in  the  hands  of  the  purchafer ;  (but 
fee  fiat.  2<)  C.  2.  r.  3 ;)  and  if  one  enters  Judgment 
ib  in  vacation,  when  the  party  is  dead,  the  Judgment 
Aiall  be  good  by  relation,  iP  he  was  living  in  the  prece- 
dent  term.  1  &olk.  401.  As  to  complaints  for  delay  of 
entering  Judgments,  the  fame  £hall  be  examined  into 
by  commiHioncrs  and  ordered  to  be  entered.  Kit.  Sec 
fiai.  14  Ed.  i-  fi.  I.  (.  5. 

Judgmcnii,  as  againft  purciiafers,  lhall  only  relate  to 
the  day  of  figning.  Stat.  29  Car.  2.  (.  "i'/til-  15-  Sec 
title  fxcta/zoa.  If  any  pcrfon  having  acknowledged  or 
fuffered  a  Judgment  as  a  fccurity  for  money,  after- 
wards on  borrowing  other  money  of  another,  mortgage 
his  lands,  i^c.  without  giving  notice  of  fuch  Judgment, 
unlefs  he  pay  it  off  in  ftx  months,  he  (halt  forfeit  hit 
equity  of  redemplior.,  i^e.  Stat.  4  IK  M.  c.  16.  See 
title  Mertga^e.  To  feaich  .'or  Judgments  a  fee  is  paid  of 
4     a  term. 

On  Judgments,  a  releafe  of  errors  is  ufually  entered 
into  at  ihc  lime  of  the  warrant  of  attorney  given,  or 


Judgment  had.  Aud  in  cafe  of  feveral  JudgmcntJ,  jf 
two  are  given  in  one  term,  and  the  lall  is  firil  executed, 
thaicrcduor  hath  the  belt  liilc.  Latch.  55.  When  a 
Judgment  is  faiisficd,  it  is  to  be  acknowledged  on  re- 
cord" by  aiiorni:y,  t^Tf.  Acknowledging  a  judgment  in 
the  name  of  another,  svho  is  not  privy  or  cooicntiiig  to 
the  fame,  is  felony,  by/a/.  ai  Jat.  1.  c.  26. 

JUDC  MINTS  IK  CRIHINAL  Ca-IIIIS.  Whrr,  i 

capital  charge,  ihj  Jury  hzivc  brought  in  their 
Guilty,  in  the  prcfence  of  the  prifoi.er  ;  he  is  f/.i;' .  11. 
mediately,  or  at  a  convenient  lime  foon  after,  aficcd  b/ 
the  court,  if  he  ha*  :iny  thing  to  ofl'cr  why  Judgment 
Ciould  nt)t  be  '       -"ll  him.    And  in  caic  the 

dclendint  be  :  (  a  mildcmeanor,  (the  trial 

of  which  m.v. .  -il'y.  hippcn  in  his  .nbfeocc, 

after  he  has  oulc  .-.t^jJcarcJ,)  a  c^tpias  is  awarded  .ind 
iflued,  10  faring  him  in  10  receive  hi*  judgment;  and  if 
he  abfconds,  he  may  be  profecuted  even  to  outlawry. 
But  wltene;  r  he  ap  pears  in  pcrfon,  upnn  cither  a  capital 
or  inferi-T  c.nv!;:''^i,  he  m.u-',  at  this  period,  q\  well 
ai  at  i.  c'.ptioiis  to  the  indiit- 

mcnt,  : ;  as  for  v.ant  of  fuf- 

ficicnt  L.  ;  .  I  ■  tiihcr  the  pcrfon,  the 

time,  the  place,  or  the  oii'cr.cc.  And,  if  the  objettion* 
be  valid,  th:  whole  proceedings  (halt  be  fct  afide;  bat 
the  party  may  be  indiftcd  again.  4  Rep.  45.  And  wc 
may  take  notice,  \.  That  none  of  tJ»c  ft.itutcs  of  jeofails, 
for  amendment  of  error*,  extend  to  indiitments  or  pro- 
cceJings  in  criminal  cafes  ;  and  therefore  a  defe£Uvc 
int?iihncnt  i?  not  aided  by  a  verdicl,  as  dcfeftivc  plead- 
ing* in  civil  cafes  are.  2.  That  in  favour  cf  life,  great 
rtridnefs  tias  at  all  times  been  obferved,  in  every  point 
of  an  indidmcTit.  Sir  Matibt-uj  Hale,  indeed,  com- 
plains, that  this  flridnefs  is  grown  to  be  a  blcmifU 
and  inconvenience  in  the  law,  and  the  adminiilraiion 
thereof:  for  that  more  offenders  cfcape  by  the  ovcr- 
cafy  car  given  to  exceptions  in  indictments,  than  by 
their  o*n  innocence.'*  And  yet  no  man  *vas  more  ten- 
der of  life  than  this  truly  excellent  Judge.  See  2  Hal* 
P.  C.  193. 

A  pardon^fo  may  be  pleaded  in  arre.l  of  Judgment; 
and  it  hat  the  fame  advantage  when  pleaded  here,  as 
when  picaicd  upon  arraignment;  liz.  the  faving  the 
attainder,  and  ol  couife  tlie  corruption  of  blood,  which 
nothing  can  rcllorc  but  parliament,  ulien  a  pardon  is 
not  pleaded  till  after  fcntence.  And  certainly,  upon  all 
accounts,  when  a  man  hath  obtained  a  pardon,  he  Is  in 
th:  right  tg  plead  it  as  foon  as  poffible.  Sec  title  Pardon4 

I'raying  the  benefit  of  clergy  may  alfo  be  ranked 
amung  the  mot'uns  in  arrcll  of  Judgment.  See  title 

CUr^f  Bt  iefl  9f. 

11  all  thefe  refources  fail,  the  Court  mufl  pronounce 
that  Judgment  which  the  law  hath  annexed  to  the 
crime,  for  which  reference  may  be  made  to  the  titles  of 
the  fcveral  ofFences,  in  this  D.dionary.  Of  thefe  fomc 
arc  capital,  which  extend  to  the  life  of  the  ofiender, 
and  confiil  generally  of  being  banged  by  the  neck  till 
dead ;  though  in  very  atrocious  crimes  other  circura- 
Haaccs  of  terror,  pain,  or  difgrace  arc  fuperaddcd  ;  as, 
in  treafotu  of  all  kinds,  being  drawn  or  dragged  to  the 
place  of  execution  ;  in  high  treafon  afFcfting  the  King's 
perfon  or  government,  embuwelling  alive,  beheading, 
and  quartering ;  and  in  murder,  a  puolic  dilTcftion.  And, 
in  caie  of  any  trcaloa  committed  by  a  fcoulc,  the  Judg- 
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tncnt  at  common  law  was  to  be  burned  alive.  Bui  no**, 
by  Jliit,  30  Gm.  3.  48,  it  U  enadtcJ,  "  that  in  all 
caks  of  convi^Vion  of  any  woman  for  high  or  petit  trea- 
fon,  ihc  Judgment  fliall  he,  that  (he  lliall  be  dr.iAn  and 
hnngcd,  .ind  not  burned;  and  if  any  woman  con- 
viCk'J  of  petit  trcal'on,  flic  fliall  be  liable  to  i'uch  f.itiher 
JudgmuM  as  is  direftcd  by  flat.  2j  Qto.  a,  c.  37,  to  be 
g)\tn  upon  pcrfons  convicted  ot  wilful  murder.  In- 
deed tlie  l  umanuy  of  ihc  Znglijh  naiion  has  cv?r  autho- 
rifcd  by  a  tacit  confcni,  an  almoil  gencial  mitigation  of 
fuch  part  of  ihtfc  Judgments  as  Ihvouts  of  torture  or 
cruelty:  a  flcdjc  or  hurdle  being  ufually  allowed  to 
fuch  traitors  jr:  condemned  to  be  drawn  ;  and  there 
being  very  few  inllances  (and  thofc  accidental,  or  by 
negligcncr)  oi  any  perfons  being  cml>owclled  ot  burned, 
till  previoully  deprived  of  fcnfation  by  (Irangliiig. — Some 
punilhment:  confttl  in  exile  or  banilhmcnt,  by  abjuration 
of  the  realm  or  traiilportation  ;  others,  in  lofi  of  liberty, 
by  perpetual  ortcm|H>rary  imprifonmcnt.  Some  extend 
to  confilC3tion,  by  forJcilurc  of  lam's,  or  moveables,  or 
both,  or  of  the  profits  of  lands  for  life  ;  others  induce  a 
difability  of  holding  offices  or  employments,  being  heirs, 
executors,  and  the  like.  Some,  though  rarely,  cccafion 
a  mutilation  or  difmembcring,  by  cutting  off  the  hand  or 
cars  J  others  fix  a  lalling  (Hgma  on  the  offender,  by  flit- 
ting the  nolUils,  or  branding  in  the  hand  or  cheelc. 
Some  arc  merely  pecuniary,  by  dated  or  difcrrtionary 
fines ;  and,  laftly,  there  are  others  th.it  confifl  princi 
pally  in  their  ignominy,  though  moll  of  them  arc  mixed 
with  fomc  degree  of  corporal  pain;  and  ihcfe  arc  in- 
Hiflcd  chiefly  tor  fuch  crimes  as  cither  arifc  from  indi- 
gence, or  render  even  opulence  difgraccfu!  ;  fuch  as 
whipping,  hard  labour  in  the  Houfe  of  Correftion,  or 
otherwiie,  the  pillory,  the  flocks,  and  the  ducking-fiool. 
Difgufting  as  this  catalogue  may  fecm,  it  will  afford 
pleafurc  to  an  Englijh  reader,  and  do  honor  to  the  Knghjh 
law,  to  compare  it  with  that  Otocking  apparatus  of 
death  and  torment,  to  be  met  with  in  the  criminal 
codes  of  almoft  every  other  nation  In  Europe.  And  ic 
is,  moreover,  one  of  the  glories  of  our  Eaghjh  law, 
[hat  the  fpecies,  though  not  always  the  quantity  or 
degree,  of  punilhment  is  (j/rz-i-Zij/w*/  for  every  olFencc; 
and  that  it  ts  not  left  in  the  brcall  of  any  Judge,  nor 
even  cf  a  Jury,  to  alter  that  judgment,  which  the  law 
has  before-hand  ordained,  for  every  Si<bjc£t  alike,  with- 
out refpert  of  pcrfons.  For,  if  Judgments  were  to  be 
the  private  opinions  of  the  Judge,  men  woi-td  then  be 
(laves  to  their  magillrates,  and  would  live  in  fociety, 
without  knowing  exactly  the  concitions  and  obligations 
which  it  lays  them  under.  And  befidcs,  as  this  pre- 
vents opprcfuon  on  the  one  hand,  fo  on  the  other  tt 
DiHcs  all  hopes  of  impunity  or  mitigatioit,  with  which  an 
cffcndcr  might  flatter  himftif,  if  his  punillim'.nt  de- 
pended on  the  humoiirordiicrctionof  the  court.  Where- 
Q.S  where  an  eltabliOied  penalty  is  annexed  to  crimes, 
the  criminals  may  read  their  certain  confeqitcncc  in  that 
law,  which  ou^ht  to  be  the  unvaried  rule,  as  it  is  the  in- 
flexible judge,  of  his  afticns.  a  Cemw.  375. 
/The  difcrctionary  fines  and  dilcretion.iiy  length  of 
iniprifonment,  which  our  Courts  are  enabled  to  impofe. 
may  fcem  an  exception  to  this  rule.  Uui  the  general 
nature  of  the  punifhment,  by  fine  or  imprifonmcnt, 
is,  in  thefe  cafes,  fixed  and  determinate;  though  the 
duration  and  quantity  of  each  ipuft  -frequently  vary. 
Vol.  II. 


from  the  apgravaiiofls  or  oiher^vifc  of  the  o.Ter.ce,  the- 
qunlity  and  condition  of  the  panic,  and  Irom  inname- 
able  other  circvmAance;.  The  fi«j.v/fcw,  in  paniiuUr, 
of  pecuniaiy  fine^,  neither  can,  ncr  ought  to  be,  afccr- 
titned  by  tny  invariable  law.  The  value  of  money 
itfclf  ctuiigcs  from  a  thcufand  caufcs ;  and,  at  all  events, 
what  ii  ruin  cocnc  man's  fortune,  may  h?  nutter  cf  in- 
diflVtince  to  another's.  Our  (latutc  law  has  net,  there- 
fore, often  afcetiaincd  the  quantity  of  fanes,  nor  the 
common  I.iw  ever;  it  dlrefiing  fuch  an  offence  to  be 
puniihed  by  fine  in  genoal,  without  fprcifying  the  cer- 
tain fum ;  which  is  fully  fufticsent,  when  we  coiifider, 
thai  however  unlimited  the  power  of  the  Court  may 
fecm,  it  is  far  from  being  whclly  arbitrary;  but  it^diC- 
crciion  is  regulated  by  Taw,  4  Comm.  578.  See  this 
Di^ionary,  iiile  lines  for  OfftMcei. 

No  man  can  be  attainted  of  treafon  or  felony,  but  on 
Judgment  by  cxprcfs  fentence,or  by  oull.iwiy.orabiura- 
iion.  ilUwk.  P.  C.  c.  48.  §  ij.  And  a  pcrfon  fhall 
have  two  Judgments  for  ore  oftcnce ;  for  m  outbwry, 
which  is  a  Judgment,  execution  lhall  be  awarded  a^imfc 
thcoffendcr.butno  fentencepfor.ounccd.  Fiucb.  389,467. 
But  one  convi^U-d  of  a  fcandalous  l:bel,  had  Judgment  t? 
pay  a  fine,  and  to  go  to  all  the  courts  in  l{'*(fmif^er  Hall 
wit'i  a  paper  in  his  hat  fignifying  his  crime;  and  on  his 
beh-aving  impudently,  his  puniftiment  was  encreafed. 
I  Sitlk.  401.  No  Juilgmcnt  or  punifhment  can  be  in- 
flicted unknown  tu  our  laws  ;  but  only  by  act  of  parlia- 
ment.  Dalif.  20.  And  the  law  makes  no  dittintftion,  in 
fixed  and  Itatcd  Judgments,  between  a  peer  and  a  com- 
moner ;  or  between  a  common  and  qpdinary  cafe  and 
one  extraordinary.  2  Ha^.uk-  P.  C.  c.  4S.  §  2. 

Judgment  cannot  be  given  for  a  corporal  puniihment, 
in  the  abfcnce  of  the  party,  i  Salk.  400.  'I'hough  per- 
fnns  may  have  Judgment  to  be  fined  in  their  abfcnce, 
having  a  clerk,  ia  court  to  undertake  for  the  fine. 
I  SalJt.  j6. 

Judgment  or  Trial  by  the  Holy  Cross. 
A  trial  in  ecclffiallical  cafes,  anciently  in  ufe  among  the 
Saxcnt.  Crf£.  Church  HijL  g6o. 

JUDICATURES  TERHARUM.  Perfoni  in  the 
county  palatine  of  Chfftcr^  who  on  a  writ  of  error  out  of 
Chancery,  arc  to  confidcr  of  the  judgment  given  thcfC, 
and  reform  it ;  and  if  they  do  not,  and  it  be  found  crro- 
ncous,  they  forfeit  100/.  to  (he  King  by  the  cuHom. 

Z)vfr  34S:  Je»k.  Cent,  71. 

'JUDICI'.S  FISCAJ.es  :  So  Pelt^ore  Firgil  calls 
Empfon  and  Dtidlfy^  who  were  err.pUiycd  by  Hen.  VII.  for 
taking  the  bcncfii  of  pen^l  fl-^tutes,  and  were  put  to 
death  by  Ucn.  VIII.  See  Urd  Unb  H.  Z.fd,  y  6. 

JUDICIAL  Decifions,  Opinions,  or  Determinations, 
are  the  fcntimcnts  of  the  Judges  delivered  in  a  caufe  in 
Court  befoa*  them,  and  which  form  tbo  dttrcc  or  judg- 
ment of  the  Court.  Sec  Hale^s  liijL  Com,  La-w  68,  69, 
cites  PUwdiK  122  to  1^0.  140,  \3<, 

An  extra-judicial  opmion,  given  in  or  out  of  Court,  \% 
no  more  than  the  prohvum  or  faying  of  him  who  gives 
It,  nur  can  be  taken  for  his  opinion,  unlefs  every  thing 
fpoken  at  pleafurc  mull  pafs  as  the  fpcaker's  opinion. 
Vaugb.  382. 

i>u  an  opinion  given  in  Court,  if  not  ncxcflary  to  the 
judgment  given  of  record,  but  that  it  might  huve  been 
as  well  given,  if  no  fuch,  or  a  contrary,  opinion  had  been 
broached,  is  no  J'.ulicial  opinion,  nor  more  than  i^grarts 
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JiStm,  But  tn  opnion,  thoagh  erroneous,  concluding 
to  the  judgmeut,  U  a  Judicial  opinion,  brcaufe  delivered 
nnder  ilic  lanition  of  ihc  judge's  oalh  upon  deliberation, 
which  allures  th.it  it  is  or  wa^,  when  delivered,  the  opi- 
nion of  the  deliverer,  yaugh.  382.  Sec  title  "juti^a. 
JUDICIAL  POWER.  See  title  JuJ^f- 
JUDICIAL  WRITS.  The  Capias,  and  all  other  fub- 
fequeni  to  the  original  wtit,  not  illding  out  ot  Chancer)*, 
bat  Irom  the  Court  into  which  the  original  wa>  return- 
able, and  being  grounded  on  uhat  has  palled  in  that 
Court  in  conl'cquencc  of  the  flierilf* s  return,  are  called 
Judicial,  not  original  writs ;  they  ilTuc  under  ttie  private 
itral  of  that  Ccurt,  and  nut  under  the  Great  Seal  of 
Englixniii  and  are  tcHcd,  not  in  (he  King's  name,  but  in 
thtt  ol'theCiiiei  juflice  only.  3  Comm.  282.  See  titles 

Ca^ia:  ;  If'ril  ;  Vreet/i. 

JUDICIUM  DEI,  The  Judgment  of  God;  fo  our 
ancellors  called  thofe,  now  prohibited,  trials  of  ordeal, 
and  its  fcreral  kinds.  Le^u  Hdw.  Ctnf.  <.  16. 

See  S^Imatt^i  Glefary  on  this  word,  and  Dr>  BraJy  in 
his  Gicjlarj,  at  the  end  of  his  Ifdndud.  u  £/ig.  And 
lhi<  DiCliunarv,  title  Oraenl. 

JUDICIUM  PARIUM.  %ce  Jury. 

JUG,  A  w.itcry  place,  Donitftiitj. 

JUGULA'IOR,  A  cut  throat,  or  murderer.  Thorn. 
Walji„gh,i.n»  p.  343. 

JUGUM  TERRi-E,  A  yoke  ofland,  in  Domfilay» 
contains  half  a  p!ow-land.  So  alfo  1  Injl.fo,  5.  a.  So  in 
Dsmt/day^  Uttum  Jugum  at  era,  (J  un^.-a  jugum  dt  hcrit ; 
i.  I.  The  rent  of  a  yoke  of  land,  and  another  yoke  of 
land  to  plough.  paU  760. 

JUNCARE,  To  iVew  ruftirs,  a?  was  of  old  the  cuf- 
tom  for  accommodating  the  parochial  church,  anU  the 
very  bed-chamber  of  princes.  Pa!.  1. 

JUNCARIA,  or  JONCARIA,  from  Jumou,  the 
Z^jjf  word  for  a  ruQi.]  A  foil  or  place  where  rulhcs 
grow.  Co.  Lii.fo.  5  :  Pai.  6  EJ.  '\.  p.  i.  m.  25, 

JUNCTUM  ;  JUNCTA,  A  mcafure  of  fait,  z  Man. 
Jng.  p.  99. 

JURA  REGALIA.  Sec  title*  Regalia;  King. 

JUR.'iTS,  >*ra/j.3  Officers  in  nature  of  aldermen, 
{worn  for  the  government  of  many  corporaiitins.  As 
Roms.y  Mar^^  \i  incorporate  of  one  baitifT,  twenty-four 
Jkrati,  and  the  commonalty  thereof,  by  Chtsrt.  1  Ed.  4. 
And  wc  read  of  the  mayor  and  Jurats  of  Muidjicne,  Ryt, 
WtH.htii'.-a,  Arc.  Alia  'Jerjfy  haih  a  bailiii'  and  twelve 
Jurats,  or  fworn  aHiflantt,  \o  govern  tliat  ifland.  Sec 
fiat.        $  £d.  6.     30 :  13  Ed.  I .  r.  26. 

JURE-DIVINO  Right  to  the  throne.  Sec  title  King. 

fURE-DlVlNO  Right  to  tithes.  Sec  title  Titiret. 

JURIDICAL  DAY;,  D.njurUid.]  Days  in  court, 
on  which  the  I.nw  was  adminiflcred.  See  Doy. 

JL'KISDlCnON.  Jun/^utso.]  An  authority  or 
power,  which  a  man  hatt*i  to  dojullicein  caufcs  of  com- 
plaint broug)>;  before  him;  of  which  there  arc  tAfO 
kinds;  the  one,  which  a  perfon  hath  by  rcafon  of  his 
fee,  and  by  virtue  thereof  doih  right  in  all  plaints,  con- 
ccri.ing  the  lands  within  liis  fee  ;  the  other  is  a  JurifJic- 
tion  R'«n  by  the  prince  to  a  bailifi',  as  divided  by  the 
Notmawt;  and  by  him  whom  they  called  a  bailiff,  we 
may  undsrlliind  .ill  who  have  commifTion  from  (he  King 
to  give  judgment  in  any  caufe.  Cy,9t.m.  Sormand.  tap.  z. 
The  Courts  and  Judges  at  Wrjlmiefitr  have  JurUiiic- 


tton  all  over  EngluMJi  and  are  not  reftrained  to  any 
county  or  place  :  but  all  other  Courts  arc  con^ncd  tu 
ihcir  particuiar  Jurifdiviions ;  which  if  they  eifc^d, 
whatever  they  do  is  crroneoui.  z  Lii.  Ahr.  1 107 

A  Court  lhall  nut  be  prefumed  to  have  a  Juril'diclioa, 
where  it  doth  not  appear  to  have  one.  2  Hawk.  e.  10, 
If  an  action  i*  brought  in  a  corporate  town,  and  ttie 
plaint  fheweth  not  that  the  matter  .-irlfes  m/ra  'Junj' 
diiJ-oatm  of  the  Court,  it  will  be  wrong,  thouglt  the  town 
be  in  the  margin ;  but  the  county  fcrves  in  the  margin 
for  t!ic  iupciior  Courts.  JtHk.  Cm:.  322.  The  declara- 
tion in  a  bafe  Court  mutt  allcdge,  that  the  goodi  were 
fold  and  delivered  within  the  JuiifdicUon  thereof,  as 
wt-tl  as  that  the  defendant  pro:;iif.d  within  it.  1  h'ilj, 
par,  z.  p.  16.  See  title  Inftrior  Ce«rtJ. 

.After  a  verdiii  for  the  pbiniiff  in  C.  B.  for  lefs  than 
40/.  the  defendant  m.iy  enter  a  fuggelUon  0:1  the  roll", 
that  he  reftdfd  in  Middit/exy  which  it  true,  the  Court  of 
C.  B.  hath  no  JurifJiftion,  by  /iat.  zz  Geo,  2.  c,  33.  See 
titles  County  Ccurt  1 ;  Court t  if  Com/i  irnct. 

Where  commiflioners  or  inferior  jurifdi^ions,  whofe 
powers  are  limited,  afTume  a  Jurii'diction  they  have  not, 
the  l;iw  gives  an  a^ion  .igalnll  them.  2  H'llj.  382. 

Although  a  cal'c  be  debated  and  have  Judgment 
in  the  Spiritual  Courts,  yet  the  King's  Courts  may 
afterwards  dJcufs  the  fame  matter.  Jrtic.  Citric  StM, 
9  Ed.  z.  e.  6. 

Jn  fome  eaufes,  the  Spiritual  and  Temporal  Courts 
have  a  concurrent  Juriidicl  on.  See  title  Fre^liricn  : 
and  further  on  this  fubjecl,  titles  CegniztMce  i  Coitrit', 

JURIS  UTRUM,  A  writ  which  lies  for  the  parfon 
of  a  church,  whofe  prcdrceiTor  hath  alienated  the  lands 
and  tenements  thereof.  F.  A'.  B.  48.  When  a  dcrk  is 
in  full  poitciBon  of  the  benence,  the  law  gives  him  the 
fame  polT  irory  remedies  to  recover  his  glche,  his  rent?, 
his  tithes,  and  other  eccleiiaihcal  dues,  by  writ  of  entry, 
allize,  fjeflmcnt,  debt,  or  trefpafi,  (as  the  cafe  m^y 
happen,)  which  it  furnilhes  to  the  owners  of  lay  pro- 
perty. Yet  he  (hall  not  have  a  writ  of  right,  nor  fuch 
other  fimilar  writs  as  are  grounded  upon  the  mere  right; 
becaufe  he  hath  not  in  him  the  entire  fee  and  right ; 
(f.  A'.  B.  49;)  but  he  ts  entitled  to  a  fpecial  remedy 
called  a  writ  of  Jur.-i  L'!rt>m,  which  is  fometimes  ftilcd 
the  Parfon's  writ  of  right;  {Baih  221;)  being  thehigheft 
writ  which  he  can  have.  F.  A'.  S.  48.  This  lies  for  a 
parfon  ora  prcbcnd.iry  at  common  law,  and  for  a  vicar  by 
jfitt.  14  £.  3./?.  1.  f.  17,  and  is  in  the  nature  of  an  alTizc, 
to  inquire  whether  the  t.-.icmcnts  in  qucflion  arc  frank- 
almoign belonging  to  the  church  of  the  demandant,  or 
clfe  the  I.iy  fee  of  the  tenant.  RtgfJJr.  32.  And  thereby 
the  demandant  may  recover  Unds  and  tenement},  be- 
longing to  the  church,  which  were  aliened  by  the  prc- 
dcctffor,  or  of  whi«:h  he  was  difl'ciiTcd  ;  or  which  were 
recovered  againft  him  by  verdid,  confcflion,  or  default, 
without  praying  in  aid  of  the  patron  and  Ordinary,  or 
oh  which  any  pcrfon  has  intruded  iince  the  predeccflbr's 
death.  AV£.  48,  9.  But  fince 'he  rcdtaining  Qatute 
of  13  E!iZ..  c.  10,  whereby  the  alienation  of  the  prcde- 
ccllbr,  or  a  recovery  fuffercd  by  him  of  the  lands  of  the 
church,  is  dcchtred  to  be  abfclutely  void,  this  remedy  is 
of  very  little  ufe ;  unlefs  where  the  parfon  himfelf  has 
been  deforced  lor  more  than  twenty  years.  Boctb.  221. 

For 
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For  the  fucccflbr,  at  any  competent  lime  after  his  ac- 
ccllion  to  the  bcncftce,  may  enter,  or  bring  an  ejeftment. 
3  Comm.  252,  3. 

A  Hear  lhall  have  a  Jfurts  Utrum  againft  a  Par/on  for 
the  glebe  of  his  vicarage,  which  is  part  of  the  fame 
church :  and  the  plaintilf  ought  to  be  named  parfon  or 
vicar,  or  fuch  name  in  right  of  whicb  he  briugeth  his 
adion.  Neiv  Kat.  Br.  iii. 

JURNALE,  Viomjour,  or Jaumtt,  Fr.  a  day.]  The 
journal  or  diary  of  accounts  in  a  religious  hcufe.  Parnch. 
Antii.  p.        :  ConutU. 

JORNLDUM,  a  journey,  or  one  day's  travelling. 

JUROR  jurat<ir.'\  One  of  thofc  perfons  who  arc 
fft'orn  on  a  Jury.  See  title  Jury. 

JURY  ;  J  UK  AT  A  :  frm  Lit.  Jurart,  to  fwear. 

A  certain  number  of  Men  fwom  to  inquire  of.  and  try, 
a  matter  of  Fad,  and  declare  the  truth,  upon  fuch  evidence 
as  lhall  be  delivered  them  in  a  caufe:  and  they  are 
fworn  judges  upon  evidence  in  matter  of  fad. 

The  privilege  of  Trial  by  Jury,  is  of  great  antiquity 
in  this  kingdom  ;  fome  writers  will  have  ii  that  Juries 
were  in  ufc  among  the  Britons  :  but  it  i^  more  probable 
that  this  trial  was  introduced  by  the  Saxons :  yet  fome 
fay  that  we  had  our  trials  by  Jury  from  the  Greeh  i  the 
firft  trial  by  a  Jury  of  twelve,  being  in  Gteeet.  Uy  the 
laws  of  King  Ethelreelt  it  is  apparent  that  Juries  were  in 
ufc  many  years  before  the  Conqucft;  and  they  arc,  as 
it  were,  incorporated  with  our  conditution,  being  the 
moft  valuable  part  of  it.  IHlk.  LI.  Jngl.  Sax.  117. 

The  truth  feems  to  be,  that  this  tribunal  was  urn- 
verfaljy  eflablilhed  among  all  the  northern  nations,  and 
fo  interwoven  in  their  very  conftitution,  that  the  earliell 
accounts  of  the  one  give  us  alfo  fome  traces  of  the  other. 
Its  enablifhmcnt,  however,  and  ufe,  in  this  ifland,  of 
what  date  foever  it  be,  though  fbr  a  time  greatly  im- 
paired and  (haken  by  the  inlrndodion  of  the  German 
trial  by  battel,  was  always  fo  highly  ellecmed  and  va- 
lued by  the  people,  that  no  conqucll,  no  change  of  go- 
vernment, could  ever  prevail  to  abolifh  in-  Jn  Magna 
Charia  it  is  more  than  once  infiilcd^on  as  the  principal 
bulwark  of  our  liberties ;  but  cfpecially  by  chapter  29, 
that  no  freeman  (hall  be  hurt  in  cither  his  pcrfon  or  pro- 
perty ;  "  Niji  ptr  legale  jttJuiunt  far:um  fuorum,  'vel  per 
Ugem  terr^e."  And  it  was  ever  efteemed,in  all  countries, 
a  privilege  of  the  highell  and  molt  beneficial  nature. 

Trials  by  Jury  in  civil  caufcs  are  of  two  kinds;  eX' 
traoreiinary,  and  crthnar^.  The  txlrnordinary  lhall  be 
only  briefly  hinted  at.  The  firft  fpccics  of  extraordi- 
nary trial  by  Jury  is,  that  of  the  Granti  J£i/e,  which  was 
inllituted  by  King  Henry  VII.  in  parliament,  by  way  of 
alternative  offered  to  the  choice  of  the  tenant  or  de- 
fendant in  a  writ  of  right,  inlTead  of  the  barbarous  and 
unchiiltian  cuftom  of  liuclling.  For  this  purpofc  a  writ 
tie  magna  etjfiui  tUgendd  is  dircdcd  to  the  ihcriff,  to  re- 
turn lour  knights,  who  arc  to  cleft  and  chufc  twelve 
others  to  be  joined  with  them,  in  the  manner  men- 
tioned by  GlanvUle  \  2.  r.  li,  21;)  who,  having  pro- 
bably advifcd  the  meafure  himfelf,  is  more  than  ufuatty 
copious  in  dcfcribing  it :  and  thefc  all  together,  form  the 
grand  alJjfe,  or  great  Jury,  which  is  to  try  the  matter  of 
right,  and  mull  now  confifl  of  fixtcen  Jurors.  F.  A'.  B.  .y. 
fitsch     412  :  1  LecH.  303.  It  fcems  not,  howtver,  to 


be  afcertjir.ed  that  any  fpccific  number  above  twelve  is 
abfolutely  cecelTary  to  conilitutc  the  grand  aflife ;  but 
it  is  the  uCual  courie  tdf^Hi  upon  it  tr.c  four  kniglui, 
a.'id  twelve  others,  yim.  Ahr.  title  Trial  X  e.  Sec  the 
proceedings  upon  a  writ  of  right  before  the  fixteeit  re- 
cognitors of  the  grand  aflife  in  z  Wilf,  541.  And  further 
this  Didionary,  title  HVtt  ef  Right, 

Another  fpecies  of  extraordinary  Juries,  Is  the  Jury 

I  to  try  at)  Attaint ;  which  is  a  proccl's  commenced  agaiall 
a  former  Jury,  for  bringing  in  a  falic  vcraid.  It  is 
fulficieut  here  toobfervc,  that  this  Jury  is  to  copfilt  of 
twenty-four  of  the  bcft  men  in  the  county,  who  arc 
called  the  Giand  Jur)'  in  the  Attaint,  to  diftinguifti  them 
from  the  firft  or  pttit  Jury ;  and  thefc  arc  to  hear  and 
try  the  goodncf*  of  the  former  verd id.  See  this  Dic- 
tionary, title  AtiatHt, 

With  regard  to  the  Or Jinary  Trial  hy  Jitryt  it  may  be 
confidered,  according  to  tlic  Ibliowing  divifioni ;  firft 
premifing,  that  ihefe  juries  are  not  only  ufed  in  the  cir- 
cuits of  the  Judges,  but  in  other  Courts  and  matters  : 
as  if  a  Coroner  inquiie  ho*  a  perfon  killed  came  by 
his  death,  he  doth  it  by  jury  ;  and  the  Juftices  of  peace 
in  their  Quarter- fcfiions,  the  Sheriff  in  his  County  Court, 
the  Steward  of  a  Court-Lcct  or  Court.Baron.  fSe.  if 

j  they  inquire  of  any  olfencc,  or  decide  any  caufe  be- 
tween party  and  party,  they  do  it  in  like  manner.  LaxB. 
Etrea.  384. 

I.  Of  the  Mode  ef  fummnningt  and  etiapellin^  the  Ap- 
pearanctt  of  Jarits. 

II.  Of  Challenging  Jurors  ;  and  herein  of  their  ^a- 

lifieaticns. 

ill.  Of  the  VtrdiB  ef  a  Jury     eivil  Cafet. 
IV.  V.Of  Juries  in  crtminal  Cafes  \  and z.  How  jAr 
they  are  Judges  of  Lam,  as  fweii  as  Fail. 

I.  When  an  ilTue  is  joined,  between  the  parties  in  a  futt, 
by  thefc  words,  *•  and  this  the  faid  A.  prays  may  be  in- 
quired of  by  the  country,'*  or,  "  and  uf  this  he  puts 
himfelf  upon  the  country,  and  the  faid  B.  does  the  like," 
the  Court  awards  a  writ  of  ^venire  fattas  upon  the  roll  or 
record,  commanding  the  Sheriff,  "  that  he  eauf:  to  ecme 
here,  on  fuch  a  day,  twelve  free  and  lawful  men  {bbe- 
rot  et  legales  hcmiaes)  of  the  body  of  his  county,  by 
whom  the  truth  of  the  matter  may  be  belter  known, 
and  who  arc  neither  of  kin  to  the  aforcfatd  A.,  nor  the 
aforefaid  B.,  to  rccognife  the  truth  of  ihc  ill'uc  between 
the  faid  parlies."  And  fuch  writ  is  accordingly  ilfued 
to  the  Sheriff. 

Thus  the  caufe  Hands  re.idy  for  a  trial  ai  the  tar  of 
the  Court  iifelf :  for  all  trials  were  there  anciently  had, 
in  adions  which  were  there  firft  commenced;  w!iic!i 
then  never  happened  but  in  matters  of  weight  and  con- 
fcquencc ;  all  trifling  fuits  being  ended  in  the*  Court- 
Haron,  Hundred,  or  County  Courts ;  and  indeed  ail  caules 
of  great  importance  or  dtliiculty  arc  ifill  frcquei  -ly  re* 
laincd  upon  motion,  to  be  tried  at  the  bar  in  tlx.  Su- 
perior Courts.  (See  title  7V/W  )  But  when  the  uligj 
began,  to  bring  adions  of  any  trifling  nature  in  the 
Courts  of  If'efmin/ler  Hall,  it  was  found  to  be  an  intcl-. 
rabic  burthen  to  compel  the  parties,  witncffes,  ai^d 
Jurors  to  come  from  If^rjl /norland  pcrh2pit  or  Cerwwa'I, 
to  try  an  adion  of  aiTauIi  at  I'  eftminfier.  A  practice, 
therctbre,  very  early  obtained,  of  ecntinufug  the  caufe 
from  term  to  term  in  the  Court  above,  provided  die  juf- 
N  2  lice* 
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ticcs  in  eyre  dtJ  not  previoufly  come  into  the  county 
where  the  caufe  ot"  action  arolc  ;  anJ  if  it  appeared  that 
they  arrived  there  within  that  interval,  then  the  caulc 
was  removed  from  the  jurifdiflionof  the  Jurticcs  at  If'^r^- 
mtRjieft  to  that  of  the  JuOices  in  eyre.  BriUl.  I.  3.  tr.  1. 
<.  II  §8.  Aficruards,  when  ihcjullices  in  eyre  were 
fupcrfcded  by  the  modern  JtiiUces  of  AHit'c,  (who 
came  twice  or  thrice  in  the  year  into  the  fcveral  coun- 
lic5»  ad ca^Umiiti  iyjifat,  to  take  or  try  writs  of  aflife*  of 
nt^rt  d^tmtefhr^  na^el  ti/^ijint  Huf'mie,  and  ihe  like,)  a 
power  was  foperadded  by  Jfat.  If'cjltn.  2,  13  £X  l. 
c.  jo»  to  thclV  Jultices  of  Aflile  to  try  co;iimon  ifl'ues  in 
trcfpah,  and  otticr  lef!i  important  luit^,  wiiti  dircdlons 
to  return  iheni  (when  triodj  into  liie  Court  above  ; 
where  alone  the  judgment  ihould  be  given.  And  as 
only  the  trial,  and  not  the  determination  of  the  caufci 
WAS  now  intended  tn  be  had  in  the  Court  below,  there- 
fore the  claule  of  ni/i  priut  was  left  out  of  the  conditional 
e(!/jii»uan«:t  before-mentioned,  and  was  directed  by  tlic 
ft;iCute  10  be  infcried  in  the  writs  of  -vemre  facial ;  that 
is.  "  that  the  SheritF  ihould  caufe  the  jurors  10  come  to 
Wtfimnft(rj  (or  wherever  the  King's  Courts  ihouM  be 
held,)  on  fuch  a  day  in  Eajltr  and  MUhaelmat  terms ; 
niji f-risjf  unkj's  h/fon  that  day  (Tie  Jurticcs  ailigned  to 
lake  afiiies  lhall  come  into  his  faid  county."  By  virtue 
of  which  the  Sheriff  returned  his  Juror*  to  the  Court  of 
the  Jurticcs  of  Affife,  which  was  lure  10  be  held  in  the 
vacation  before  Eajier  zwi  Micbadauts  terms,  and  there 
the  trial  was  had.   See  title  Jufikes  cf  AJife, 

An  inconvenience  attended  this  proviiton:  principally 
becaufe  as  the  Sheriff  made  no  return  of  the  Jury  to  the 
Court  at  U'tjlminfitrt  the  panics  xvere  ignorant  vvho 
tbey  were  till  they  came  upon  the  trial,  and  therefore 
were  not  ready  with  their  challenges  or  exceptions. 
For  this  reafon,  by  fiai.  \z  Ed-w.  3.  c.  11,  the  method 
of  tr.als  by  mji  priut  was  altered;  and  it  was  enabled 
that  no  inquefts  (except  of  affife  and  gaol-delivery) 
Ihould  be  taken  by  writ  of  nifi priust  till  after  the  Sheriff 
had  returned  the  names  of  the  [uror^  to  the  Court  above. 
So  that  now  in  almoft  every  civil  caufe  the  claufc  of  niji 
peiui  ii  left  out  of  the  writ  of  'venire  fanai,  which  is 
the  SheriiT's  warrant  to  warn  the  Jury;  and  is  in- 
lerted  in  another  part  of  the  proceedings  :  for  now  the 
courfe  ii,  to  make  the  Sheriff's  nenirt  returnable  on 
the  laft  return  of  the  fame  term  wherein  iifuc  is 
joined,  v/a:.  Hilary  or  Trinity  terms ;  which  from  the 
making  up  of  the  iffqes  therein,  are  ufuatly  called 
tffuab'u  terms.  Arcl  he  returns  the  names  of  the  Jurois 
in  a  panel  (a  little  pane,  or  oblong  piece  of  parchment) 
anuexed  to  the  writ.  This  Jury  is  not  fummoned,  and 
therefore,  not  appearing  at  the  day,  mull  unavoidably 
make  default ;  for  wiiicii  reafon,  a  compuifive  proccfs  is 
now  awarded  againtl  the  Jurors,  called  in  theCuinmon 
Pleaj,  a  wiit  of  baheai  «ji-pora  juraionm,  and  in  the 
King's  Bcnctt,  a  dijlrmgaj^  commanding  the  Sficriif  to 
have  their  iodiet,  or  to  diftrain  them  by  their  lands  and 
goods,  that  they  may  appear  upon  the  day  appointed. 
The  entry,  therefore,  on  the  roll  or  record  is,  *'  that 
the  Jury  is  rcfpited,  through  the  dcfcil  of  the  Jurors, 
tilt  the  firrt  day  of  the  ne^t  term,  then  to  appear  at 
IVejbninJhr  \  unlefs  hefore  ilm  time,  i?;^.  on  li''idn^-lday 
the  fourth  of  March,  the  juiiices  of  our  Lord  the  King, 
appointed  to  take  allifes  in  that  couuty,  fliatl  have  come 
t>Ox/ordi*'  [that  is,  to  lljc  place  aCigncd  for  holding 


the  afnfes;]  and  thereupon  the  writ  commands  the 
Sheriff"  10  have  their  bodies  at  IVefimitifter  on  the  faid 
firii  day  of  next  term,  sr  before  the  faid  Juftices  of 
ajfij'e^  if  before  that  time  they  come  to  Oxfcrd ;  'viz..  on 
the  fourth  of  MarJ.'  aforcfaid.  And,  as  the  Judges 
are  furc  to  cjmc  and  open  the  circuit  commiflions  ou 
the  day  mentioned  in  the  ftrit,  the  Sheriff  returns  and 
fummons  this  Jury  to  appear  at  the  allifes,  and  there  the 
trial  is  had  before  the  Jurtices  of  AJJifiaxiA  NiJi  prim  : 
among  whom  are  utually  twoof  the  Judges  of  the  Courts 
at  U  (jim;njio\  the  whole  kingdom  being  divided  into 
fix  circuit!  lor  thii  purpofe.  (Sec  titles  J^ifi\  Cucutts.) 
Thus  it  may  be  obferved,  that  the  trial  of  common 
ilTucs,  at  niJi  priuit  which  was  in  its  original  only  a  colla- 
teral incident  to  the  original  bufinefs  of  the  Juftices  of 
afiife,  is  now,  by  the  various  rcv5tutions  of  practice, 
become  their  principal  civil  employment ;  hardly  any 
thing  remaining  ;n  ufc  of  the  real       f  but  the  name. 

If  the  Sheriff  be  not  an  indifferent  perlbn,  as  if  he  be 
a  party  in  the  fuit,  or  be  cicbcr  related  by  blood  or 
nfhnity  to  either  of  the  partiet,  he  is  not  then  truJicd  to 
return  the  Jury  ;  but  the  "jertire  (halt  be  direfted  to  the 
Coroners,  who,  in  this,  as  In  many  other  inftances,  arc 
the  fubilitutcs  of  the  Sheriff,  to  execute  procefs  when  he 
is  deemed  an  improper  perfon.  If  any  exception  lies  to 
the  Coroners,  the  'vcnift  ihall  be  direded  to  two  clerks 
of  the  Court,  or  two  perfons  of  the  county  named  by  ihc 
Court,  and  fworn.  And  thefe  two,  who  aie  called £//ycr/. 
or  electors,  ftiall  indifferently  name  the  Jury,  and  their 
return  is  final ;  no  challenge  being  allowed  to  their 
array.  Fant/c.  c'c  Laud.  IL  c.  25  :  Cp.  Litt,  158  :  fee 
3  Comm.  c,  23  • 

'I'iie  learned  Commentator  here  paufes  to  enlarge  m 
the  praifc  of  this  mode  of  trial,  even  In  thefe  its  pre- 
paratory llages,  as  moft  admirably  adapted  for  the  im- 
pariial  inveltigatton  of  truth.  lie  then  proceeds : 

When  a  caufe  is  ready  for  trial  the  Jury  is  called  and 
fworn.  To  this  end  the  Sheriff  returns  his  compuifive 
procefs,  the  writ  of /WroJ  eorpcra,  or  aijlrin^as^  with  the 
panel  of  Jurors  annexed,  to  the  Judge's  officer  in  Court. 
The  Jurors  contained  in  the  panel  arc  either  Jptcial  or 
common  Jurors. 

Special  Juries  were  originally  introduced  in  trial* 
at  bar,  when  ihe  caufes  were  of  too  great  nicety  for  the 
difcufiion  of  ordinary  fiecholders ;  or  where  the  Sheriff 
was  fufpe^ed  of  partiality,  though  not  upon  fuch  app.t- 
rent  caufe  as  to  warrant  an  exception  to  him  ;  he  is,  in 
fuch  cafes,  upon  motion  in  Court,  and  a  rule  granted 
thereupon,  to  attend  the  prcthonctary  or  other  proper 
o.Htcef  with  his  freeholder's  book  ;  and  the  officer  is  to 
t^ke,  indifferently,  forty  eight  of  the  principal  free- 
holders in  the  prclence  of  :he  attornies  on  both  fides  ; 
who  arc  each  of  them  to  llrike  off  twelve,  and  the  re- 
maining twenty-four  arc  returned  upon  the  panel.  By 
Jlat.  3  Geo,  2.  c.  25,  cither  p.iMv  is  entitled  upon  mo- 
tion to  have  a  Special  Jury  ilruck  upon  the  trial  of  any 
iffue  as  well  at  the  affiles  as  at  bar;  he  paying  the 
extraordinary  expenccs,  unlets  the  Judge  will  certify  (In 
puifiuncc  ofy.i/.  z^Geo.  z.  c.  18,)  th.u  the  caufe  rc- 
ijuircd  iach  Ipccial  jury. 

By  the  faid  Jfai.  3  Geo.  2.  c.  25,  when  any  Special 
*Jury  fliall  be  ordered  by  rule  of  the  faid  Courts  in  any 
cWfc  arifmg  in  any  city,  <Sc.  tiie  J  /ry  is  to  be  taken 
out  of  lifts  or  books  of  perfons  qL^.ihcd,  which  (h.itl  be 
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produced  and  brought  by  the  Sheriffs,  CiV.  before  the  pro 
pcrolficcr,  us  ilic  freeholder**  book  U  for  ftriking  y^ivVi 
III  ciufcs  artling  in  counties.  And  hy  JJai.  6  Ceo.  2.  c.  37, 
(which  mnkes  pcrpciual  //«.',  3  Geo.  i.  c.  i;,)  ihe  jul- 
liccs  of  Ailifc  for  ihccouiuic5  p.ibtinc  of  Chefievt  Lan- 
cajifr^  Uc,  upon  itiocion  in  bKh;t!f  of  the  King,  or  any 
profecutor*  or  defendant,  in  an  inJi£tmei:i,  inforniationi 
ur  any  fuit,  m:iy  appoint  a  Jury  to  be  Urucic  for  trial 
of  ilfucs  in  like  manner  as  S^aaijurin  in  the  Courts  uf 
lau-  at  Wijlminjlir, 

Though  this  Special  Jury  is  allowed  as  well  in  indi^- 
mcnts  and  informations  tur  mirJcmeanors  at  in  civil 
atUon^^  but  there  cannot  be  a  Special  Jury  in  cafes  of 
treafon  or  felony,  on  account  of  the  prifoncrS  privilege 
of  peremptory  challenge.  Sec/*/?  IV.  21  Vin.  Mr. 
If  after  a  Special  Jury  has  b^rn  itruck,  the  caufe  goes  off 
for  default  of  Jurors,  no  new  Jury  can  be  ilruck,  but 
the  caufc  mull  pe  tried  by  xhc  Jury  firft  appcintcd. 
5  Term  Ref.  45^. 

The  nomination  of  a  Special  Jury,  is  to  be  tn  thcpre- 
fence  of  the  attornies  on  each  fide ;  but  if  cither  of 
them  icfufc  to  come,  then  the  Secondary,  may  pro- 
ceed tx  partft  and  hc  thall  llrike  twelve  for  ihc  at- 
torney who  makes  default.  R.  Trin.  8  //'.  5.  B.  R, 

Jt  has  been  alfo  adjadged,  that  if  a  rule  is  made  for  a 
Specitrl  Jurjt  and  it  is  not  exjircfTed,  that  the  Mailer  of 
the  oRicc  or  Secondary  fhnll  lliikc  forty  eight  free- 
holders, and  that  each  of  the  parties  (ball  llrike  out 
twelve ;  in  fuch  cafe  the  Mailer  m.'iy  ftrikc  twenty- 
four>  and  neither  of  the  parties  llrike  out  any.  1  SaH. 
405.  A  S^aal  Jury  may  be  granted  to  try  a  caufe  at 
bar,  without  the  confcnt  of  parties.  Paj<h.  10  Geo.  1. 
A  rule  may  be  made  for  a  good  Jury,  and  that  a  fpe- 
cial  vcrdicl  may  be  fouod,  ^SV.  MtJ,  CaJ,  in  La<w 
anJ  Ej.  221. 

ji  Common  Jury  is  one  returned  by  the  Sheriff  accord- 
ing to  the  dircftions  of  Jim,  j  Geo.  z,  c.  25  ;  which  ap- 
points that  ihc  Sheriff  or  officer  (hall  no:  return  a  fepa- 
rate  panel  for  every  fcparate  caufc,  as  formerly,  but 
one  .and  the  fame  panel  for  every  caufe  to  be  tried  at 
the  fame  afllfcs,  containing  not  lefs  than  forty-eight, 
i;or  more  than  feveniy-two.  Jurors :  and  that  their 
names  being  written  on  tickets,  Ih-ill  be  put  into  a  bc\ 
or  glafs ;  and  when  each  cjufe  is  called,  twelve  of  thcfe 
pcrfons,  whofe  names  (hall  be  lirll  drawn  out  of  the  bov, 
rtiall  be  fAom  upon  the  Jury,  unlef*  abfent,  clia!lenged, 
or  excjfcd  ;  or  unlefs  a  previous  view  of  the  meffoagci, 
lands,  or  place  in  quellion,  (hall  have  been  ihouj^ht  ne- 
ccffary  by  the  Court  :  in  which  cafe  it  is  pr^'idcd  by 
^at.  4  Jnn.  c.  16,  that  fix  or  more  of  the  J^frors  re- 
turned, to  6c  agreed  on  by  the  parties,  or  named  by  a 
Judge  or  other  proper  clncer  of  the  Cuurt,  (hall  be  ap- 
pointed bv  fpecial  writ  of  baheai  esrp^'^at  or  dijlringaiy 
to  have  the  matters  in  quellion  (hewn  to  them  by  two 
perfons  named  in  the  writ  ;  and  then  fuch  of  the  Jury  as 
hive  had  the  view,  or  fo  many  of  them  as  appear,  thall 
be  fworn  on  the  inqucll  previous  to  any  other  Jurors. 
See  this  Di^iionsry,  title /7«v.  Thefe  ftatutes  are  well 
calculated  to  rcftrain  any  fufpicion  of  partiality  in  the 
Sheriff,  or  any  lamperLig  with  the  Jurors  when  re- 
turrcd. 

It  may  be  proper  atfo  to  notice  certain  other  proviGons 
made  with  a  %icw  to  the  lame  dcfirabte  purpofes.  P.^QetS 
of  Juries  feiurned  to  ir.quirc  for  the  K'ng,  may  be 
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reformed  by  the  Judges  of  gaol  delivery,  i^c.  Stat, 
3  Hen.  8.  12.  Jurymen  not  appearing  fr.a!l  forleit 
ilfucs,  if  they  have  no  rcafon.iblc  cxcufc  for  their  de- 
faults, 'viz.  5/.  on  the  iirtl  writ,  upon  the  fecond  10/. 
and  the  third  writ  13;.  4*/.  Stai.  35  lie.i.  8.  f .  6.  No 
Jury  is  to  appear  at  H'ejlmi/:fier  for  a  tiial,  when  the  of- 
fence was  committed  thirty  miles  off;  except  the  Attor- 
ney General  require  it.  Stut.  iSiV/z.f.  5.  ^2.  Con- 
tlablo  of  parithcs,  Ise*  at  Mithaehjtas  quartcr-fcffion* 
yearly,  arc  to  return  to  the  Julliccs  of  peace,  liils  of 
the  names  and  places  of  abode  of  pcilons  qualilicd  to 
I'erve  on  Juries,  betwern  the  ages  of  twenty-one  and 
fcvcnty,  atieOed  upon  oath,  on  pain  of  foifeiling  5/. 
And  the  lulliccs  of  pcicc  (hill  order  theClcfk  ol  the 
peace  to  deliver  a  dupHciitc  of  tbofe  lills  to  the  Sheriff, 
l^c.  And  Sheriffs  are  to  impanel  no  other  perfons, 
under  the  penalty  of  20/.  i^c.  Stan.  7^8  ff^".  3.  3*  • 
3  ^itn.  e.  1 8. 

No  Sheriff,  Bailiff,  fje.  fltall  return  any  pcrfon  to  ferve 
on  a  Jury,  unlefs  he  hath  been  duly  fummoned  f'X  dnys 
before  the  day  of  appearance;  nor  (ball  take  any  money 
or  other  reward  10  excuft  the  appear.ince  of  any  Jury- 
man, on  pain  of  forfeiting  10/.  Stat.  4  5  If.  (jf 
M.  c.  24. 

By  the  3  Geo.  t.  c.  25,  lifts  of  Jurors  qualified 
arc  to  be  made  from  the  rates  of  each  parifh,  and  lixed 
on  the  doors  of  churches,  ^c.  twenty  days  before  the 
fcall  of  St.  Mtci-nflt  that  public  notice  may  be  given 
of  perfons  qualified  omitted,  or  of  pcrlons  infcrted  who 
arc  not  fo,  ^e.  and  the  lifts  being  fct  right  by  the  Juf- 
tices  of  peace  in  quartcr-fcllions,  duplicates  arc  to  be 
delivered  to  the  ShcriiTs  of  counties,  by  the  clerks  of  ciie 
peace ;  the  names  contained  in  which  fhall  be  entered 
alphabetically  by  ihe  Sheriffs  in  a  bock,  with  their  ad- 
ditions, and  places  of  abode,  £^V.  If  any  Sheriff  Oiall 
return  other  perfons  to  fttve  on  Juries ;  or  the  clerk  of 
the  aflifc  record  any  appearance,  when  the  parly  did 
not  appear,  they  lhall  be  fined  by  the  Judges,  not  above 
10/.  nor  lefs  than  40/.  The  like  penalty  for  taking 
money  to  cxcufc  perfons  from  ferving;  and  the  Sheriffs 
maybe  fined  5/.  for  returning  Jurors, who  have  fetved 
two  years  before,  ijfc.  Jurors  making  default  in  appear- 
ance fhall  be  fined  not  exceeding  5/.  nor  under  +c/. 
By JIat.  4  Geo.  2.  e.  7.  §  2,  no  perfon  (hall  be  returned 
as  a  Juror  at  NjJi  friuj  in  Mitfdtf/ex ,  who  has  been  re- 
turned there  in  the  Iiao  prcccdirg  lermi,  or  'vaeatioHs, 
By J}at.  3  Geo.  a.  c.  25,  no  perfons  (hall  be  returned  as 
Jurors  at  aflifea  in  counties  who  have  ferved  within  rue 

jearj  ;  except  in  Ruilatuij/.-ire^  (thefmallellcouiity  in  Kng- 
//W,)  where  the  time  is  limited  to  one  year ;  andinle;  /- 

jhire, ;  the  birgcft,)  where  it  is  extended  10  /ti./- years.  The 

flat.  29  Geo.  2.  c.  19,  enaCls,  that  ptrions  lummoned  on 
Juries  in  Courts  of  Record  in  Lanefoa,  or  in  any  ot^er 
cilie>,  corporauons,  and  franiihifes,  not  attending,  may 
be  fined  froii  aQs.  to  zc/- 

If  the  ShciiiT  return  tuelvc  Jurors  only  according  to 
the  writ,  where  hc  ought  to  have  returned  twenty-four 
according  to  the  ufage,  for  fpceding  the  trial  in  cale  of 
chaPenge,  death,  or  ficknefs,  iff.  he  (Itall  be  amerced, 

Jcnk.  Cent.  171. 

Either  the  plaintiff  or  defendant  may  ufc  their  endra- 
vours  for  any  Juryman  to  appcr.r ;  but  one  who  is  not  a 
party  to  the  fuit,  may  not  :  ;'.nd  an  attorney  was  thrown 
over  the  bar,  bccaufe  hc  had  given  the  names  ot  fuvtial 

ptiiuns 


JURY  I. 


JURY  I. 


perTons  m  writing  lo  the  Sheriff,  whom  he  would  have 
returned  on  the  Jury,  and  the  names  of  others  whom  he 
would  not  havt;  rcturiicJ.  Mscr^'iz.  If  a  juryman  ap- 
pcir,  anj  rcti:r;;  to  be  fwforn»  or  rdufc  to  give  any  vcr- 
dift,  if  he  cndi-avoiirs  to  impofc  upon  the  Court,  or  is 
guilty  of  any  milbehaviour  after  departure  fiom  the  bar, 
lie  may  be  fined,  and  attachment  ilTue  againtl  him. 
2  Ha-jck,  P.  C.  c.  22.  f,  15—18. 

If,  by  means  of  challenges,  or  other  caufe,  a  fuffi- 
cient  Dumber  of  unexcepti unable  Jurors  doth  not  appear 
at  the  trial,  either  party  may  pray  a  fulci.  A  is  a 
fupply  of/uch  men,  a<  are  fummoned  upon  the  firft 
panct,  in  order  to  keep  up  the  deficiency.  For  this  pur- 
pofe  a  writ  of  Acrw  ta/tj^  o/lc  tahs,  and  the  like,  was  ufcd 
to  be  ifl'ucd  to  the  SheiifTat  common  law,  and  mull  be 
fall  fo  done  at  a  trial  at  bar,  if  the  Jurors  make  default. 
Gut  at  the  Affifcsor  Sifipnust  by  virtue  of  ftnt.  35  S. 
6,  and  other  fubfcquent  ilatutci,  {i^Eux.  f.9:  7(5*8 
3.  t,  32,  t^V.)  the  Judge  is  impowercd  at  the  prayer 
of  either  party  to  award  a  talii  dt  (trtumjlantibut  of  fuch 
pcrfbns  prefent  in  Court,  as  are  duly  qualified  to  be 
joined  to  the  other  Jurors  (o  try  the  caufe,  who  arc 
liable  however  to  the  fame  challenges  as  the  princi- 
pal Jurors.  This  isufually  done  till  the  legal  number  of 
twelve  be  completed.  SceioJ?!-/.  102:  Finch  414,: 
X  /fe/.  Ab.  67. 

Upon  a  trial  at  bar,  if  the  Jury  do  not  appear  full,  the 
Court  cannot  grant  a  taUs  tit  {iriMmJianuhm,  but  will 
grant  a  decern  tales,  returnable  in  fome  convenient  time 
the  fame  Term,  to  try  the  caufe.  z  LiU,  Akr.  552.  A 
plaintilf  or  defendant  miy  have  a  taki  dt  eircumflantthui ; 
and  the  llatutcs  which  authorifc  JuHices  of  mfi frrai  to 
award  a  taltt  dt  tircitn^anttbtts,  extend  as  well  to  capital 
cafes  as  to  others  ;  but  fuch  a  talts  cannot  be  prayed  for 
the  King  upon  an  indictment  or  criminal  information, 
without  a  warrant  from  the  Attorney  General,  or  an 
exprefs  affignment  from  the  Court  before  which  the 
inqoeft  is  taken;  though  it  may  be  awarded  on  an  in- 
formation yv:  turn.  Sec,  bcciufe  of  the  imcreft  which 
the  profccutor  hath  in  fuch  profccutions.  2  Hawk.  P,  C. 
<.^i.  §  18:  ^  Sa!L  ^^g.  Ata/ei  is  not  to  be  granted 
where  the  whole  Jury  is  challenged,  i^e.  but  the  whole 
panel,  if  the  challt-rge  be  made  good,  is  to  be  quafticd, 
and  a  new  J  jrv  returned  ;  for  a  tclrs  confirts  but  of  fome 
perfons  to  Tupply  the  places  of  fuch  of  the  J  uror*  as  were 
wanting  of  the  number  of  twelve,  and  is  not  to  make  a 
new  Jury.  2  Lil.  Abr.  252. 

If  but  one  Juror  appears  on  the  principal  panel,  the 
Court  may  order  a  taJes  under  /at.  35  //f*.  8.  ,-.  6: 
10  Rff.  102.  And  if  upon  a  baivai  cerp^ra,  or  a  dtjirin- 
gas  jur.  none  of  the  Jury  appear,  it  is  faid  a  decern  salet 
{hall  be  awarded  :  but  it  (hatl  not  be  had  upon  a  utmrt 
fat.  Cre.  Elix.  502:  At^r  528.  See  Dyer  2^5  :  2  J?c//. 
Ref.  7$.  At  the  aflifes,  one  of  the  principal  panel  ap. 
pcared,  and  no  more,  and  a  taUj  was  awarded,  the 
title  whereof  was  nsmiaa  decern  taliitmt  and  ufidcr  it 
eleven  were  returned;  this  was,  notAithftanding,  held 
good  ;  for  it  is  oiily  a  mifprtfion  of  the  clerk,  and  decevt 
WIS  llruck  out,  and  then  the  title  was  amina  tahutr., 
&c.  And  it  was  adjudged,  that  if,  after  a  tala  granted, 
the  principal  panel  fhould  be  quafhcd,  the  tala  fhocld 
ftand  good,  and  mgtc  be  added,  i^c.  4         103  : 

t  Cro.  316. 


Before  the  fiat.  3  Gr*.  2.  t.  25,  trt-cr^ty-foor  difiercni 
Jurors  were  returned  for  the  trial  of  evh  fcparate  caufc 
in  the  manner  of  twcnty-four  fpecial  Jurymen  at  pre- 
fent ;  hence  the  necctluy  of  praying  a  talii,  from  the 
non-atieodance  nf  ttvclve  unexceptionable  perfons  in 
each  panel,  would  frequently  occur.  And  by  JIai.  7  h' 
8  3.  f.  32,  it  was  cnaded,  that  the  talti-mtn  fhould 
be  fclcded  from  thofe  who  had  been  fummoned  on 
other  panels.  But  fince  the  prailicc  wa;  introduced  by 
the  faid  fiat.  3  Cts.  2.  c.  25,  of  impanelling  not  lcf» 
than  forty-eight,  nor  more  than  fcventy-two,  for  the 
trial  of  all  common  caufes,  the  provlfions  of  the  iLitutes 
refpeding  a arc  now  confined,  in  a  great  mea- 
fure,  to  Special  Juries.  If  a  lalei  in  default  of  fpecial 
Jurymen  is  prayed,  it  is  fupplied  agreeably  xofiat.  7 
«  /f.  t  t.  31.  from  the  panel  of  common  Jurymen. 
No /a^/ can  be  prayed  where  all  the  fecial  Juryrnci 
are  abfent.  A  tales  rcay  be  prayed  as  in  ctvtl  actions 
in  cafes  of  mifdcmcuor  tried  by  writ  of  mjt  frim. 
3  S/.rr.  57. 

When  a  fufficicnt  number  of  perfons  impanelled,  or 
M/rj-men,  appear,  they  arc  (hen  fepar.iicly  J-xi-'orn,  "  well 
and  truly  to  try  the  ilTue  joined  between  the  parties, 
and  a  true  vcrdifl  to  give  according  to  the  evidence,'* 
and  hence  they  are  denominated  the  Jury,  Jurata;  and 
Jurors,  (c.  jui atorei. 

The  number  of  the  Jury  thus  fworn  mull  in  genenrt 
beiAclve;  to  thi*  there  are,  however,  a  very  few  ex- 
ceptions. 

In  the  manor  of  Ptaryn  FarreiM,  in  Ccrnwa/I,  there  wa» 
a  cudom  to  try  an  ifTac  with  Jtx  Jurors  ;  but  this  cullom 
was  adjudged  no  good  cuftom,  as  RoJ/tt  Chief  JuAice, 
Siffirmed,  Alici-.Term,  1652.  MSS.  AV/,  The  printed 
books  alfo  furnifh  two  cafes  ag:iinfl  fuch  acuflom;  in 
the  fitllof  which  cafes,  i?;//r  appears  to  have  argued  for 
it ;  and  to  have  noticed,  that  there  was  a  multitude  of 
records  in  twenty  feveral  Courts  in  Cornea!!,  proung  its 
picvalency.  Sec  Fredxmtck  v.  Perrjmiin^  Cro.  Car.  259: 
I  ^3.  Abr.  564  :  and  A:ie  at.  v.  Auukw,  t  Sid.  »33, 
In  fome  fpecial  cafes  only,  the  Jury  may  be  lefs  than 
twelve  ;  and  in  fome.  muft  or  may  be  more. — Tbt)'  maj-  be 
lefs :  Thus  it  may  be  in  H^alts  under  the  provifion  of 
fiat.  34  ti?  35  Hen.  6.  e.  zb,  concerning  H'aUs,  which 
allows  of  fix  :  Sec  ihefiat.  ^  74  :  Cro.  Car.  259  :  1  Sid. 
233  :  and  fiar.  3  Geo.  2.  c.  25.  ^  9.  So  alfo  it  is  in 
fome  fpecial  cafes  in  England,  as  fix  or  eight  in  inquiry 
of  damages  on  default,  and  in  inquiry  of  wafle  ;  though 
this  latter  has  been  quellioned,  and  even  denied.  Spdm, 
Ghjf,  -vo^.^Jitraiax  F.  N.  B.  107  (C)  :  Dun:,  Trials  per 
Pais,  e.  6:  1  /Vir.  113:  Finch  L  400.  Further,  there  is 
inClani/i/,  a  writ  for  a  Jury  of  eight  to  inquire  into  the 
age  where  infancy  is  alledged.  Giatsvil,  I.  13.  c.  14, 
15,  16.  See  title  lafani — .Inftances,  in  which  the  law 
allows  or  requires  tnore  than  iiveh-e^  are.  Attaint,  in 
which  there  mull  be  tteenty  /cur-^  the  Grand  AJJi/e,  in 
which  there  mufl  be  fixteen  ;  the  Grand , 'Jury,  lor  in- 
didmcnts,  which  ufually  confiil  of  fome  number  between 
twelve  and  iwcnty-thrce  ;  a  writ  of  inquiry  of  If'afis,  in 
which  thirteen  have  been  allowed.  Finch  L.  4P4  ;  Spelm, 
Ghjf  'vee.  J^retta  :  2  //.  H.  P.  C.  161  :  Cre.  Ccr.  414: 
1  lafi.  155,  «,  ta  «. 
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II.  As  ihc  Jurors  appear,  when  called,  they  f\tvM  he 
fworn,  unlefs  tbaUcagtd  by  cither  party.  Cimllcnges 
are  of  two  forts,  challenges  to  the  arrajt  aiid  challenges 
to  the  po/h. 

Challenges  to  the  Array,  are  at  once  an  excep- 
tion to  the  whole  panel,  in  which  the  J^ury  are  arrayed 
or  fci  in  order  by  the  Sheriff  in  his  return  ;  and  th;:y 
may  be  made  on  account  of  paraality,  or  fome  default 
in  the  Sheriff,  or  his  under  ofHcer  who  arrayed  the  panel. 
And,  generally  fpeaking,  the  fame  rcalons  that  before 
the  awarding  the  ■venire  were  fufficient  to  have  directed 
it  to  the  coroners  or  clifors,  will  alfo  be  fufiicient  to 
quafh  the  array,  when  made  by  a  perfon  or  officer  of 
whofe  partiality  there  is  any  tolerable  ground  of  fufpi- 
cion.  Alfo,  though  there  be  no  perfonal  objcflion 
againft  the  Sheriff,  yet  if  he  arrays  the  panel  at  the  no- 
mination, or  under  the  diredion  of  either  party,  this  is 
good  caufe  of  challenge  to  the  array.  Formeily,  if  a 
Lord  of  Parliament  had  a  caufe  to  be  tried,  and  no 
knight  was  returned  upon  the  Jury,  it  was  a  caufe  of 
challenge  to  the  array.  Co.  Lit.  156:  SeUtn  Baroaage, 
n,  1 1.  But  3n  unevpcded  ufe  having  been  made  of  this 
dormant  privilege  by  a  fpiritual  Lord,  (the  Bifliop  of 
Worcafier^  ilf.  23  Geo.  2.  B.  R.)  it  was  aboIiUicd  by 
_^at.  24  Gfo.  2.  i3.  But  lUll  in  an  attaint,  a  knight 
muft  be  returned  on  the  Jury.  Co.  Lit.  156, 

Alfo  by  the  policy  of  the  anticnt  law,  the  Jury  was  to 
CQmc  de 'vicincio,  from  the  neighbourhood  ot  the  vill  or 
place  where  the  caufe  of  adion  was  laid  in  the  decla- 
ration, and  therefore  fome  of  the  Jury  were  obliged  to 
be  returned  from  the  hundred  in  which  fuch  vill  lay; 
and,  if  none  were  returned,  the  array  might  be  chal- 
lenged for  defect  of  hundredors.  for,  living  in  the 
neighbourhood,  they  were  properly  the  very  country,  or 
pais,  to  which  both  parlies  had  appealed  >  and  were  fup- 
pofed  to  know  before- hand  the  charafters  of  the  parties 
and  witneHes,  and  therefore  the  better  knew  what  credit 
to  give  to  the  facU  alleged  in  the  evidence.  Cut  this 
convenience  was  over-balanced  by  another  very  n.itu- 
ral  and  almoft  unavoid;ib!e  inconvenience;  that  Jurors 
coming  out  of  the  immediate  neighbourhood,  would  be 
apt  to  intermix  their  prejudices  and  partialities  in  the 
trial  of  right.  And  this  our  law  was  fo  (enfible  of,  that 
it  has  for  a  long  time  been  gradually  rclinquifliing  this 
praiHicc ;  the  number  of  nccclfary  hundredors  in  the 
whole  pane!,  which,  in  the  rei^n  of  Edward  HI.  were 
conl^antly  fix,  being  in  the  time  of  Forte/cue  reduced  to 
four.  Gilh.  Hifi.  C.  P.C.&:  forrc/c.  de  Laud.  LI.  c.  25. 
Afterwards,  indeed,  ^a/.  35  Hen.  8.  c.  6,  reftorcd  the 
antient  number  of  Jix  ;  but  that  claufe  was  foon  virtu- 
ally repealed  by  fiat,  zy  Eiix.  e.  6,  which  required  only 
tivo.  And  Sir  Edivard  Cch  alfo  gives  us  fuch  a  variety 
of  circumihnces,  whereby  the  Courts  permitted  this 
rcccH^ary  number  to  be  evaded,  that  it  appears  they 
w.Te  heartily  tir;-dofil.  I  InjL  157-  At  length,  by 
4^5  Jnn.  {.  16,  it  was  entirely  aboliHu-d  upon  civil 
aCiiims,  exLcp:  upon  penal  Hatutes ;  and  upon  thofe  alfo 
\>y Jlat.  zi^Geo.  2.  c.  18,  the  Jury  being  no*  only  to 
come  de  corpore  eontiteitiAS  from  the  body  of  the  county 
at  large,  and  not  de  'vicineie,  or  from  the  particular 
iieighbcurhood. 

The  array,  by  the  antient  law,  may  alfo  be  chal- 
lenged, if  an  alien  be  party  to  the  fuit,  and,  upon  a  rule 
obtained  by  his  motion  to  the  Court,  for  a  Jury  de  m(- 
dsela!e  Lii^n^e,  fuch  a  one  be  not  returned  by  ihe  Sheriff, 
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purfuant  to  tlie  jlaf.  23  Ed,  3.  c.  13,  enforced  by  Jiat, 
8  Htn.  6.  c.  29 ;  whicii  cnafts,  that  where  cither  party  is 
an  alien  bom,  the  jury  lhall  be  one  ha.f  derizens,  and 
the  other  aliens,  (if  fo  many  be  forth-coming  in  the 
place,,  for  the  more  impartial  trial.  A  privilege  in- 
dulged to  llrangcrs  in  no  other  country  in  the  world,  but 
which  is  as  antient  v^ithus  as  the  time  of  Kirg  Eilelred, 
But  when  both  partic;  arc  aliens,  no  partiality  is  to  be 
prcfumcd  to  one  more  than  another;  and  therefore  it 
was  rcfolvcd  foon  after  the  Jlaf,  8  litn.  b,  that  where 
the  tflue  is  joined  between  two  aliens,  (unlefs  the  pici 
be  had  before  the  Mayor  of  the  Staple,  and  thereby 
fubjed  to  the  rcltriflioiis  of  Jlat.  27  Edau.  t,.  Jl.  2.  r.  8,) 
the  jury  fhall  all  be  denizens.  Yearb.  21  Uen.  6.  ij. 
And  it  now  mightfbc  a  qucAion,  how  far  the 
3  Geo.  2.  f,  25,  (before  referred  tc)  hath  in  civil  cfSufcs 
undcfigncdly  abridged  this  privilege  of  foreigners,  by 
the  pofitivc  dirc€lions  therein  given  concerning  the  man- 
ner of  impanelling  Jurors,  and  the  perfoos  to  be  re- 
turned in  fuch  panel.  So  that,  (unlefs  this  (latuie  is  to 
be  conllrued  by  the  fame  equity,  which  jiat,  8  H<n.  6. 
c.  29,  declared  to  be  the  rule  of  intcrprciingy/(*/  2  //.  5, 
fi.  2.  I.  3,  concerning  the  landed  qualificaiion  of  Jurors 
in  fuits  to  which  aliens  were  parties,)  a  Court  might 
perhaps  hefiiate,  whether  it  has  now  a  power  to  direct  a 
panel  to  be  returned  He  medtelate  /in^u*r;  and  thereby 
alter  the  method  preferibed  for  ilriking  a  Special  Jury, 
or  balloting  for  common  jurors. 

Challenges  to  the  Pe/h,  in  capita,  arc  exceptions  to 
particular  Jurors;  by  the  laws  of  Engla/id,  in  the  lime 
of  Branca  and  Flsta,  a  Judge  might  be  refufed  for  good 
caiifc ;  but  now  the  law  is  oiherwifc,  and  it  is  held,  that 
judges  and  Jufticcs  cannot  be  challenged.  Sec  Brad. 
/.  5.  c.  1 5  :  fletay  L  6.  c  37  :  Co.  Li:.  294, 

Challenges  to  the  Polls  of  the  jury  (who  are  judges 
of  fadl)  are  reduced  to  four  heads  by  Sir  Ed'ward  Cole ; 
propter  hcncrts  rr/petiimt ;  prcpter  dtfeSlum  ;  prvpttr  affec- 
tum \  t5  propter  dciiil urn.  1  Injl.  156. 

Propter  honoris  re/pr^um,  as  if  a  Lord  of  Parliament  be 
impanelled  on  a  Juty,  he  may  be  challenged  by  either 
party,  or  he  may  challenge  himfclf. 

Prtpter  dt/eSa/ftf  as  if  a  juryman  be  an  alien  born, 
this  isdjfeil  of  birth:  if  he  be  a  flave  or  bond  man, 
this  is  defect  of  liberty,  and  he  cannot  be  iiher  et  I'galit 
homo.  Under  the  word  hofiii  .alfo,  though  a  name  com- 
mon to  both  fexes,  the  female  is  however  excluded, 
p>-(>pter  defeSium  Jexus:  except  when  a  widow  feigns 
hcrfelf  with  child,  in  order  to  exclude  the  next  heir, 
and  a  fuppofititious  birth  is  fuf|>cfled  to  be  ir^tended ; 
then  upon  the  writ  de  'ventre  injpiciendo,  a  jury  of 
women  is  to  be  impanelled  to  try  the  quellion,  *  \vhe- 
ihcr  with  child  or  not.*  Cro.  Eli'K,  566.  See  this  Dic- 
tionary, title  yentre  injpiciendo. 

But  the  principal  dehcieucy  is  defe£l(,  of  ellatc,  fufii- 
cient to  qualify  him  to  be  a  juror.  This  depends  upon 
a  variety  of  liatutes.  Firil,  by  Jlat.  ly'fjhi  2.  13  Ed.  i. 
c  38,  none  Oiail  pafs  on  juries  in  aififes  v.iuiin  the 
county,  bat  fuch  as  may  difpend  twenty  fti!i!iiit;s  by  the 
year,  at  the  lca.1,  which  is  incrcafed  to  forty  Ihillings  by 
Jfats.  2t  Ed.  I.  Jl.  I  :  2  Hen.  5.  Jl.  z.  c.  3.  This  v/as 
doubled  by  j'tat.  27  Eliz..  c.  6,  which  requires,  in  every 
fuch  cafe,  the  Jurors  to  have  cflate  of  freehold  to  the 
yearly  value  of  four  pounds  at  ;he  leail.  This  qualifi- 
cation  was  raifed  by  fiat.  16  ^  17  Cjv.  2.  r,  3,  to 
twenty  pounds  per  ttmum ;  which  being  c::'y  a  tcinpo- 
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rary  i^l,  fo.  .hire  years,  was  fuffcred  to  expire  wWiout 
rcntwjl,  to  tt.c  ercrat  debafcnieot  of  Jurits.  However, 
by  Jiai,^\2  j  'Ji  hLc.z.\,  it  was  ai^aiii  raised  to 
(en  pounds  ptr  OAnura  in  Erj.'iiuJ,  and  lix  pounds  in 
ff'aifi,  of  freehold  landi  or  fp/^W*/;  which  li  iltc  firll 
time  thai  copyholders  (as  fiicli)  were  admiitrd  to  ferve 
upon  juries  in  any  of  the  King's  Courts;  liiough  they 
had  before  been  admitted  to  fcrvc  in  foirc  of  the  She- 
riff's Courts,  by  /'on.  l  Jiic.  *,  c.  4;  9  //<■«.  7.  c.  15. 
All  cities,  boroughs,  and  corfoi  :itc  towni,  nrtr  cxccpicd 
out  of  the  Jttit.  4  5  l'^''  ^  jU.  c  z^.  And  by  an  an- 
tient  tla(utc>  23  }/en,  8.  <.  15,  trials  cj'  Felonshw  coipo* 
rations  may  be  by  freemen  worth  forty  pound?,  in  goods. 
X.allly,  by Jtii;.  3  Geo.  r.c.  z^,  any  leafehotdcr  fur  the 
term  tif  live  hundred  years  abfolute,  or  for  any  term 
determinable  upon  life  or  lives,  of  the  cU-iir  yearly  va!uc 
of  twenty  pojnds  ^a-  annum,  over  and  above  the  rent 
rcfcrvej,  is  oualified  to  fcrvc  upon  Juries.  On  account 
of  the  fmall  number  of  freeholders  in  the  county  of 
ht'uUlejrx,  and  the  frequent  occafion  for  Juries  at  H'tfi' 
minfur^  in  thiit  county,  it  ii  enabled,  by  /(at.  4  Gtn.  2. 
t.  7,  that  a  leafcholder  for  any  number  of  years,  if  the 
improved  annual  value  of  his  leafe  be  fifty  pounds,  above 
sit  ground  rents  and  other  refervations,  fliill  be  liable 
to  fcrvc  upon  Juries  for  that  county.  By 3  G/e.  a. 
c.  25,  pcrfons  impanelled  upon  any  Jury  within  the  city 
of  Lciuhn  thall  be  hoofcholdcrs,  and  po/fefied  of  (omc 
cftate  cither  real  or  pt'rfonal  of  tiie  value  of  one  hundred 
pounds.  When  the  Jury  is  tie  maiiitaft  Itn^uir,  that  is, 
one  moiety  of  the  En^U/h  tongue  or  nation,  and  the  other 
of  any  foreign  one,  no  want  of  lands  lliall  bs  caufc  of 
challenge  to  the  alien ;  for  as  he  is  incapable  to  hold 
any,  this  would  totally  defeat  the  privilege.  Sec  anU, 
and  jinn.  2  Hen.  ^,fr.  i.  r.  3  :  8  Hcru  6.  r.  29. 

Jurors  may  be  challenged  propter  affe^nm,  for  fufpi> 
cion  of  bias  or  partiality.  This  may  be  either  a  prtn- 
dpal  challenge,  or  to  tht  fitvair.  A  princtpal  chal- 
lenge is  fuch,  where  the  caufe  afligned  carries  with  it 
frima  facie  evident  marks  of  fufpicion,  either  of  malice 
or  favour:  a^:,  that  a  Juror  is  of  kin  to  either  party 
within  the  ninth  degree,  Ftnch  L.  401  ;  that  he  has 
been  arbitrator  on  either  fide;  that  he  has  an  intcrcll 
in  the  caufc  ;  that  there  is  an  aftion  depending  between 
him  and  the  party ;  that  Itc  has  taken  money  for  his 
verdiwl;  that  he  has  formerly  bccn'a  Juror  in  the  fame 
czufe  ;  that  he  is  the  parties  mailer,  fcrvant,  counfe  lor, 
fteward.  or  attoru?y,  of  tlie  fame  focicty  or  corporation 
with  him  :  all  thefc  arc  principal  c;iurci  of  challenge; 
which,  if  true,  cannot  be  over-ruled,  for  Jurors  muft  be 
emai  (xd-pitQoc  itztijerti.  Challenges  tc  tht  favour^  are 
where  the  party  hath  no  principal  challenge  ;  but  ob- 
jcits  only  foms  probable  circumllances  of  fufpicion,  as 
acquaintance  and  the  like  ;  the  validity  of  which  mufl  be 
left  to  ths  deterjninatioQ  of  Triers,  whofc  office  it  is  to 
decide  whether  the  Juror  be  favourable  or  unfavour- 
able. The  Triors,  in  cafe  the  firft  man  called  be  chal- 
lenged, are  ttvo  indiiiercnt  pcrfons  named  by  the  Court, 
and,  if  they  try  one  man,  and  find  him  indifferent,  he 
fliali  be  Avorn  ;  and  then  be  and  the  two  Triors  (hall  t'y 
the  next ;  and,  when  auo:hcr  ii  found  indifferent  and 
fwom,  the  two  Triors  fliall  be  fuptrfeded,  and  the  two 
liril  fwofnon  the  Jury  fhall  try  the  rcH.  Co.  Lit,  158. 

Chailengis  propter  deliiJum  are  for  fome  crime  or  mif- 
demesnor^  ihit  affects  the  Juror's  credit  and  renders 


him  Infamoai.  As  for  a  conviflion  of  treafon,  felorty, 
perjury,  or  confpiracy;  or  if  for  fome  infamous  offence 
he  hith  received  judgment  of  the  pillory,  tumbrel,  or 
the  like,  or  to  be  branded,  whipi,  or  (ligmatizcd  ;  or  if 
he  be  outla^vcd  or  excommunicated  ;  or  hath  been  at- 
tainted of  falfc  vctAi^, pra-munire,  or  forgery ;  or,  laftly, 
if  he  hath  proved  recreant  when  champion  in  the  trial 
by  battel,  .-ind  thereby  hath  loll  his /(i^^rd.w/c'^/'w.  AJuror 
may  himfelf  be  examined  on  oath  ol'-voir  /fire,  'vaiiaten 
ditertt  with  regard  to  fuch  caufes  of  challenge,  as  are 
pot  to  his  difhonour  ordii'credit,  but  not  wicli  regard  to 
any  crime,  or  any  thing  wiiich  tends  to  his  dilgracc  or 
difadvantagc.  Co.  Lin.  158.  i:  and  fee  the  notes  there. 

Bclideslhefe  challenges,  which  are  exceptions  agaiml 
the  fitnefs  of  Jurors,  and  whereby  they  may  be  exdydtd 
from  fcrvin?,  there  are  alfo  other  caufes  to  be  made  ufe 
of  by  the  Jutors  themfclves,  which  are  matter  of  ex- 
cmpiion  ;  whereby  their  fervicc  is  txcufij,    ,Ai  by  fm!. 
I  H'eftm.  2.  13      I.  t.  38,   fick  and  decrepit  perloni, 
,  pcrfons  not  commorant  in  the  county,  and  men  above 
I  leveniy  years  old  ;  and  by  the  /tat.  7  £5'  8       3.  c.  32, 
infants  under  twenty. one.    This  exemption  is  alfo  ex- 
tended by  divers  flatutes.  cultoms,  and  charter*,  to 
,  phyficians,  and  other  medical  perfons,  counlel,  aitornics, 
I  officers  of  the  Courts,  and  the  like ;  ail  of  who.n,  if  im- 
panelled, muil  (hew  their  fpcciai  exemption.  Clergy- 
men are  alfo  uiually  excuied.  out  of  favour  and  refpecl 
to  their  fuiidion:  but  if  thry  are  fcifed  of  lands  and  te- 
nements, they  are,  in  Urichiers,  liable  to  be  impanelled 
in  refpc^t  of  their  lay  fees,  unlefs  they  be  in  the  fer- 
vicc of  the  King  or  fome  BiJhop.   F.  A'.  B.  106 :  Reg. 
lirc-v.  179. 

Barons  of  the  reatu,  ai  has  been  already  hinted,  and 
all  above  them,  arc  not  to  ferve  in  any  ordinar)-  Jury; 
and  others  may  have  thii  privikg;  by  writ,  or  Uie 
l^"g's  grant,  £2ff.  6  Rtp.  53  :  1  Bronni.  30.  But  fuch 
as  have  charters  of  exemption,  flull  be  fworn  on  great 
aflifes,  and  in  attaints  t^c.  when  their  oath  is  requifite. 
Stat.  52  ^.  3.  r.  14. 

It  has  been  already  remarked  that  a  pcrfon  indited  of 
treafon  may  challenge  tiirty-/w  of  thofe  returned  oo 

J  the  panel  of  jurors  to  try  him.  without  caufe  lliewn ; 

I  and  if  two  or  more  ate  to  be  tried,  they  may  cvali'engt 
fo  jnany  each ;  but  tljcn  they  are  to  be  tried  fingiy,  or 

I  all  may  cballrngf  that  number  in  the  whole,  and  be  tried 
joimly.  3  Sdlk.  81.  Byyr^T/  3  Htn.  7.  c.  14,  in  treafon, 
by  the  King's  fworn  fcrvants,  for  compafling  to  kill  the 
the  King,  tried  before  the  fleward  of  the  King's  houfehold, 
&c.  no  thallenge  fliall  bc  allowed  b  jt  for  malice.  Some 
flatutes  which  take  mvay  the  benefit  of  clergy  from  felons, 
exclude  tliofc  from  their  clergy  who  peremptorily  cbaU 
Itnaf  more  thau  iivcHi}-,  whereby  they  arc  liable  to  judg- 
ment of  death.  See  /tatj.  22  flen.  8.  c.  14:  28  1/eit.  8. 
c.  i:  I  E.6  f.  12.  %  1 1:  H  t^'  4  W-  ^  9.  But  it 
is  now  fettled,  that  if  the  olicnder  be  within  the  benefit 
of  clergy,  the  cha/Unge  fhall  be  over-ruled,  and  the  party 
put  upon  his  tiial.  2  Haivk.  P.  C.  e.  43. 

All  peremptory  ihaliengtt  arc  to  be  taken  by  the  party 
himfelf;  and  where  thrre  are  divers  rW/4-x;^<r;,  ihcy  mufl 
be  taken  all  at  once.  But  there  can  bc  no  chalLngt-  till 
the  Jury  is  full;  and  ihcu  the  array  is  to  be  rhallengfd 
btrforc  00c  of  them  is  fworn.  H^.  235.  Where  the 
King  is  party,  if  the  other  fide  ihailiHge  a  Juror  above 
the  number  allowed  by  law,  he  ought  to  Ihew  the 

caufe 
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c.iiifc  of  his  iW/i-A;»f  immcdiati;!)'.  i  JSM.  igi.  A  ie. 
fcnJant  (hall  lliew  all  caoles  of  chaUtiigr,  before  the  King 
fliill  fhcw  any.    ■•  Hawi.  P.  C.  r.  43. 

I  t  ilic  Juror  is  convifled  and  attainted  of  treafon, felony, 
perjury,  adjudged  to  the  pillory,  or  other  puiiilhmcnt 
ivhcreby  he  becomes  infamous,  or  is  ootlaivcd  or  excom- 
municate, ihife  arcal!  principal  challenges;  but  in  thcfe 
cafes  and  otlu-r- ,  he  that  cliallengeia  is  to  (hew  the  record, 
if  he  will  havt  1;  !:ike  place  as  a  principal  chalUng,-;  other- 
wife  he  niuli  c  .nrlufie  to  the  favour,  unlefs  it  be  a  record 
of  the  fame  Lourt.  Co.  Liii.  i;7.  A  perfon  under  pro- 
fccution  for  any  crime,  may,  before  indiiled,  cballiiz^e 
any  of  the  CrarJ 'jury,  ^s  lieinj  outlawed,  I'ic.  or  re- 
turned at  thr  iiiiianc-  the  profccutor,  or  not  returned 
by  the  projier  cifiic  r.  .c.  7.  Hamk.  P  C.  c.  25.  %  16. 

A  pri.icipal  tbalUr.gr  being  found  true,  is  fufticient 
without  leaving  it  toTiiers;  but  if  fome  of  a  Jury  arc 
chalUr.grd  for  favour,  they  (hall  be  tried  liy  the  refl  of 
the  Jury  whether  indlftcrint.  Co.  ij/f.  158.  Where  a 
challenge  is  made  to  the  array,  the  Court  appoint  the  two 
Triers,  who  are  fvvorn,  and  then  the  caufe  of  favour  is 
ftleived  to  them,  which  may  be  called  the  iflue  they  are 
to  try  ;  and  if  it  is  proved,  then  they  give  their  verdift 
that  they  arc  not  indifferently  impanelleil,  and  this  is 
entered  of  record  ;  but  if  the  fjvour  is  not  proved,  then 
they  fay  the  Jury  were  indifferently  impanelled,  .and  fo 
the  trial  goes  on,  without  making  any  entry  of  the  mat- 
ter.   I  Bulfi.  114. 

if  one  talte  a  principal  challenge  againft  a  Juror,  he 
cannot  afterwards  thallenge  that  Juror  for  favour,  and 
wave  his  former  chalUtige  ;  but  a  challenge  may  be  made 
10  the  polls  after  it  has  been  made  to  the  array.  If^co/i. 
592.  A  new  Jury  is  to  be  impanelled  by  the  Cotoner, 
where  the  array  is  qualhcd  for  partiality,  &c.  of  the 
SherilF.    Ttials  per  paiSt  15. 

If  a  plaintiff  or  defendant  have  a<£lion  of  battery,  he. 
againft  the  Sheriff,  or  the  Sheriff  againft  them,  it  is 
dak  of  eiallcnge;  and  if  either  of  the  parties  have  ac- 
tion of  debt  againft  the  Sheriff;  or  if  the  Sheriff  hath 
any  parcel  of  land  depending  on  the  fame  title  as  the 
parties;  or  if  he,  or  his  bailiffs  who  returned  the  Jury, 
be  under  the  diftrefs  of  either  party,  &c. ;  thefe  are 
good  caufes  of  cinl/crge.  Where  one  of  the  Jurors  hath 
a  fuit  at  law  depending*  with  the  plaintiff,  it  is  good  cl.utl- 
Ungc.  Stile.  129.  An  adion  depending  betwixt  either 
of  the  parties  and  a  Juror,  implying  malice,  is  caufe  of 
challenge -y  and  a  Juror  maybe  challenged  for  holding 
lands  by  the  fame  title  as  the  defendant.  2  Leon.  40. 
If  a  perfon  owes  fuit  of  court,  /fee.  to  a  lord  of  a  hun- 
dred who  is  plaintiff,  it  is  a  principal  challenge,  as  he  is 
within  the  diftrefs  of  the  plaintiff.  Dyer.  176.  But  it  is 
faid  to  be  no  challenge,  that  a  perfon  is  in  debt  to  either 
party,  i  Nelf.  Jhr.  e^i6.  A  juror  returned  by  a  wrong 
name  may  be  challenged  and  withdrawn,  fo  that  the 
Jury  (hall  not  be  taken;  yet  a  tales  may  be  granted. 
1  Lil.  Abr.  260.  And  if  a  Juror  declares  the  right  of 
cither  of  the  parlies,  &c.  it  is  caufe  of  challenge  \  though 
it  hath  been  ruled  that  it  is  not  fufficient  caufe  of  chnl- 
lenge,  that  a  Juror  delivered  his  opinion  touching  the 
title  of  the  land  in  quellion,  becaufe  his  opinion  may  be 
altered  on  hearing  the  evidence.  PaJ\h,  23  Car.  2$.  R. 

If  there  are  two  defendants  in  a  real  adion,  or  two 
tenants,  .and  one  challenge  a  Juror,  and  the  other  will 
not,  the  Juror  (the  challtngt  beingallowed)  lhall  be  drawn 
Vol..  It. 
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againtl  the  refl:.  ti  H.  6.  ij  :  Jenk.  C:nl,  \  \.\,  To 
ixy  of  a  perfon  to  be  tried  for  anv  crime,  tliac  h  f;u.'/:y, 
or 'wsll  lf£  Imn^cif,  tiV.  is  good  caufe  of  chcllfn^t\  but 
the  priforcr  mu!!  prove  it  by  vvltntflcs,  and  not  out  of 
t.'ic  mouth  of  the  Juryman,  w!.o  may  not  be  examined  : 
and  though  a  Juryman  mny  hz  afkcd  upon  a  -vcir  d.rc^ 
whether  he  hath  any  intercft:  in  the  cafe,  or  ivhiiher  lie 

hatha  frci-hold,  &:c.  yet  a  ■  ■■■■i  '  ■  :   v."         'h, '! 

not  be  cx:min-,'d  whether  \ 
Iniiy,  or  t^udiy  of  any  Ci  !n  . , 

man  difcover  that  of  hinilelt  \\  aich  ut.l::.  u  r/.-Uc  l.iui 
iiiKimous,  and  the  anfwer  might  charge  him  v.'tth  a  mif- 
dcmcaiior.    i  Stdk.  1^3. 

If  ouc  challenge  a  Juror,  and  the  challenge  is  entered, 
he  may  net  have  him  aftcr\vards  fworn  on  the  Jury. 
And  if  the  defendant  do  not  appear  at  liie  trial  when 
called,  he  lofeih  hii  challrt:ge  \.o  the  Jurors,  though  he 
aficrwai-ds  appear.  1  Lil.  Mr.  25^.  When  the  Jury 
appear  at  a  trial,  before  the  Secondary  calls  them  to  be 
fu'orn,  he  bids  the  plainliiFand  defendant  lo  attend  their 
challenges,  &c. 

nr.  Ti!  eJl  R  V,  afrer  the  proofs  in  a  caofearc  rcnimed 
up,  tmU-fii  the  ccifs  hz  very  clear,  withdraw  from  the 
Bar  to  confidcT  of  their  vcnii^l ;  and,  in  order  10  avoid 
intemperance  and  caufclefs  dciay,  are  to  !)c  kept  without 
meat,  drtnk>  fire,  or  candle,  ur.Iefs  by  pcrmiflion  of  tits 
judge,  til]  they  are  all  unanimoufiy  agreed.  If  they 
eat  or  drink  at  all,  or  have  any  eatables  about  them, 
without  confcni  of  the  Courr,  ar.d  before  verdifl,  it  ii 
fincable ;  and  if  they  do  fo  at  his  charge  for  whom  they 
afterwards  find,  it  xvill  fct  afide  the  vcrdiil.  Alfo  if  diey 
fpeak  with  either  of  the  parties,  or  their  agent;,  after 
they  arc  gons  from  the  bar;  or  if  they  receive  any  frcfh 
evidence  in  private;  or  if,  to  prevent  difputes,  they  calt 
lots  for  whom  they  fliall  find  ;  any  of  thefc  circurailances 
will  entirely  vitiate  the  verdict.  And  it  has  been  held, 
that  if  the  Jurors  do  not  agree  in  their  verdift  before  the 
Judges  are  about  to  leave  the  town,  though  tlicy  are  not 
to  be  threatened  or  imprifoned,  the  Judges  are  not  bound 
to  wait  for  them,  but  may  carry  them  round  the  circuit 
from  town  to  town  in  a  cart.  M':rr.  c.  4,.  §  24  :  LiL  AJJl 
fcl.  40.  pL  II.  This  necefTity  of  a  total  unanimity  feems 
to  be  peculiar  to  our  own  conllitution.  Szc  Harrington  on 
the  Statutes^  19,  20,  21:3  Ccrnm.  c.  23  ;  and  Mr.  Cl'ri/- 
tian*s  notes  there ;  and  paj}.  IV. 

After  a  juror  is  fvvorn  he  may  not  go  from  the  bar  until 
the  evidence  is  given,  for  any  caufe  whaifoevcr,  without 
leave  of  the  Court ;  and  with  leave  he  mull  have  a  keen- 
er with  him.  2  L:l.  123,  127.  A  witnefs  may  not  be 
called  by  the  Jury  to  recite  the  fame  evidence  he  gave 
in  Court,  when  they  are  gone  from  the  bar.  Cvo.^liz. 
1 89.  Nor  may  a  party  give  a  brief  or  notes  of  the  caofa 
to  the  jury  toconfidcr  of;  if  he  doih,  he  and  the  Jurors 
may  be  fined.   Mosr.  815. 

If  jurymen  after  fworn,  either  before  or  after  they 
are  agreed  of  their  verdift,  eat  and  drink,  the  vcrdift 
may  be  good  ;  but  they  are  fineable  :  and  if  it  be  at  the 
charge  of  either  party,  the  verdidt  is  void.  Oalij.  10;  Cro, 
Jac.  21,  If  they  agree  to  cart  lots  for  their  verdift,  or 
to  bring  in  guilty  or  not  guiky,  as  the  Court  lhall  fcem 
inclined,  they  may  be  fined.  2  Ltv.  205  :  Cra  Eli%. 
779,  Bat  a  Jury  have  been  permitted  to  recall  their  vcr- 
did;  as  where  one  was  indiflcd  of  felony,  the  Jury 
O  fouck 
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foflnil  him  not  guilty,  but  immcdiatcl/  before  they  went 
from  the  bar,  they  taid  they  were  mtlUken.  and  found 
him  guilty^  which  lail  wis  recorded  for  their  verdiil. 
Phnuii.  2  11. 

The  jury  arc  to  judge  upon  the  evidence  given,  but 
the  Jurtn  may  not  contradict  what  is  agreed  in  pleading 
between  the  parties;  if  they  do*  it  OmII  be  icje<^lcd ; 
and  whcic  the  Jurj  find  the  faft,  bnl  conclude  upon  it 
Contrary  to  Iaw  ,  ihe  Court  may  reject  the  cutidulion. 

1  /luii.  41  :  iQ  Refi.  56:  Co.  Lr/f,  zi:  thh.  zil.  The 
y-r>-  may  find  a  thing  done  in  anoUuT  couniy,  upon  a 
{general  iliue;  and  lorcign  maticrs  done  out  of  the 
reilm,  Ccc.  r.  2 jl? :  (7c.('ff.  3}.  Jaro^^  hai  ing  once 
ciwen  their  verdid,  rJthough  it  be  imperfctfl,  (hall  not 
ne  I'worn  again  in  the  fame  ifiuc.  unlcfi  it  be  in  al3tze. 

2  Cro.  210. 

IFa  J'tfryn/iM  !>  guilty  of  bribery,  he  is  difablcd  to  be 
of  any  aiH'^c  or  Juiyi  and  (hall  be  imprifoned  and  ran- 
foRicd  at  tbc  King't  will.  fia:.  5  £.  3.  t.  10.  Jviymen  ac- 
cul'cd  of  bribtry»are  to  be  tried  prelcndy  by  a  ')irj  then 
taken. /ftff.  ;4i'.  3.  r.  8.  And  if  a  juror  tjkciany  thing 
of  cither  party  to  give  his  vcrdiiil,  he  lhall  pay  tea  times 
eu  tancb  a»  t^ikcn  ;  or  fuft'er  a  year's  impiifonmcnt.  ^/tr. 

J[S  £.  3.  r.  1 2.  And  on  this  llatute  x.  wrtt  of  dVacj  lantum 
ic$;  and  this  though  they  give  no  vcrd:d>  or  the  verdiA 
be  true;  if :hcy  take  money.  IL^.Ong,  188:  f.A'.^, 
171  :  AVw  iV*j/.  Br,  380:  Djer  93  :  Sec  this  D'ldt.  tit. 
Dtcier  ten  turn  ;  Eml'rattry. 

A  'Jury  fivorn  and  charged  in  cafe  of  life  and  member, 
cannot  h«  difcharged  till  they  give  a  verdicl :  lu  civil 
cafes,  ic  is  othcrwifc;  as  uhcrc  nonfuits  arc  had,  Sec. 
And  lomctimei  when  the  evidence  ha^  been  heard,  the 
partii  i^  doubting  of  the  verdict,  do  confcnt  that  a  Juror 
lhall  be  withdrawn  or  difchargcd.  1  Inji.  154,  227. 

A  /WjV7,  nert  didum,  is  cither  prtvj  or  public.  A 
privy  vcrdid  is  when  the  Judge  hath  left  or  adjourned 
the  Court,  and  the  Jury  being  agreed,  in  order  to  be 
delivered  from  their  confinement,  obtain  leave  (in  civil 
cafes)  to  give  their  vcrdirt  privily  to  the  Judge  out  of 
Court;  which  privy  verdiA  is  of  no  force,  unlcfs  afier- 
war ds  afBrmcd  by  a  public  vcrdi<^  given  openly  in  Court ; 
wherein  the  Jury  may  if  they  pleafc  vary  from  their 
privy  verdt^l.  So  that  the  privy  verdid  i:i  indeed  a  mere 
nullity  ;  and  yet  it  is  a  dangerous  prafttcc,  and  therefore 
very  feldom  indulged.  Hut  the  only  etfe^lual  and  legal 
TcrdiiS.  is  the  public  vcrdiol ;  in  which  they  openly  de- 
clare to  have  found  the  ifluc  for  the  plaintiff  or  for  the 
defendant ;  and  if  for  the  plaintiff,  they  alTefs  the  dama- 
ges alfo  fullaiiied  by  him.  Sometimes  if  there  arifes  in 
ihe  cafe  any  dtlhcult  matter  of  law,  the  Jury  for  (he  fake 
of  better  information,  and  to  avoid  the  danger  of  having 
their  verdifl  attjiintrd,  will  find  a  j'pteial  verdi^,  which  is 
grounded  on  /}M.  Ht'im.  2.  13  £*.  i.  (.  30.  §  2.  .-Xnd 
herein  they  ttaie  the  naked  faiftsas  they  fiiul  them  to  be 
proved,  and  pray  the  advice  of  the  Court  thereon  ;  con- 
clading  condiiionaiiy,  that  if  upon  the  whole  matter  the 
Court  (hall  be  of  opinion  that  the  plaintiff  had  caufc  of 
a<Uon,  they  then  find  for  him ;  if  othcrwifc,  then  for 
the  defendant.  This  is  entered  at  length  on  the  rcc-ird, 
and  afterwards  argued  and  determined  in  the  Court  at 
WifiminjUrt  from  wlieiice  llic  ifluc  came  to  be  tried. — 
Another  method  of  finding  a  Ipccies  of  fpeclal  vcrdi^^  is 
where  the  Jury  find  a  vcrdicl  generally  fjr  the  ptainliti', 
but  lubjc£l  oevcrihctcfs  to  the  opinion  of  the  Judge  or 


tbc  Court  above,  on  a  fpecial  cafe  (laied  by  the  counfel 
on  both  fides  with  regard  to  a  matter  of  law. — Bui  in 
both  thefe  inftances  the  Jury  may,  if  ihey  think  proper, 
t.il:c  upon  thcmfelves  to  determine,  at  tiieir  own  hazard, 
the  complicated  qucilion  of  fad  and  law;  and  without 
cither  fpecial  vcrdift  or  fpecial  cafr,  may  find  a  verdict 
abfolutcly  cither  for  the  plaintiff  or  the  defendant.  Litt, 
^  386  :  I  Ccmm.  c.  23. — It  may  b=  futiicicnt  in  this  place 
to  rcmartc,  that  in  cafe  the  Jury  find  againft  what  in  the 
opinion  ofthe  Court  above  is  law,  fuchCouriwiIirf/M//i//)r 
graut  a  new  trial,  till  what  they  confidcr  to  be  a  proper 
verditll  li  found. — This  might  alone  be  an  anfwcr  as  to 
the  Jurio  being  judges  of  law  in  ciwl  cafes;  but  fee 
1 V.  2.  and  this  Did.  title  T rial ;  C AVif  Trial. J 
It  was  an  anticnt  doctrine,  that  fuch  evidence  as  the 
jury  might  have  in  their  own  confcicnces,  by  ihcir  pri- 
vate knowledge  of  fj:u,  liad  zs  much  right  to  fway  their 
judgment,  3iwriit;n  or  parol  evidence  delivered  in  Court. 
And  thrrcfofc  it  hath  been  often  held,  that  though  no 

K roofs  be  produced  on  eitiicr  fide,  yet  the  Jury  might 
ring  in  a  vcrdtci.  yturb.  14.  Hi  ft.  7.  ay  :  Picw/f.  12  : 
/iib,  227  :  1  Lt-v.  87.  For  luc  oath  of  the  Jurors,  to 
find  according  to  their  evidence,  was  contlrucd  to  be,  to 
do  it  accordmg  to  the  bell  of  their  own  knowledge. 
yaugh.  148,  i49<  This  feems  to  have  arifcn  from  the 
anticnt  practice  in  taking  recognitions  of  aSize,  at  the 
firtl  iniroduflion  of  that  remedy;  the  Sheriff  being  bound 
to  return  fuch  recognitors  as  knew  the  truth  of  the  faClr 
and  the  recognitors,  when  f^orn,  being  to  retire  imme- 
diately from  the  bar,  and  bring  in  their  verdift  accord- 
ing to  their  own  perfonal  knowledge,  without  hearing 
extrinfic  evidence,  or  receiving  any  diredion  from  the 
Judge.  Jiia<fi  /.  4.  /r.  I.  f.  19  ^  3  ;  FU:a.  I.  4.  t.  9. 
§  2.  And  the  fame  do£lnne,  (when  attaints  came  to  be 
extended  to  trials  by  Jury,  as  well  to  recognitions  of 
adize,)  was  alfo  applied  to  the  cafe  of  common  Jurors; 
that  they  might  cfcape  the  heavy  penalties  of  the  attaint, 
I  in  cafe  they  could  Ihow  by  any  additional  proof  that  their 
verdi^  was  agreeable  to  the  truth,  though  not  accord- 
ing to  the  evidence  produced:  with. which  addidonal 
proof  the  law  prefumed  tbry  were  privately  acqu^nted, 
though  it  did  no:  appear  in  Court.  But  this  dodrioe 
was  again  exploded,  when  attaint  1  began  to  be  difufed. 
and  nrui  trina  introduced  in  tb<eir  Acad.  For  it  is  quite 
\  incompatible  with  the  grounds  upon  which  fuch  new 
I  trials  are  every  day  awarded,  viz.  that  ihc  verdi^l  w  as 
given  iviiheuif  or  ccetray  re,  evidence.  And  therefore, 
together  with  new  tri.^l*,the  praftice  feems  to  have  Been 
firJl  introduced,  which  nov  univerfally  obtains,  that  if  .1 
Juror  knows  any  thinj^  of  the  matter  in  ifTuc,  he  may  be 
f.vorn  35  a  witncfs,  and  give  his  evidence  pubUckly  in 
Court.    Sec  5/)?/.  233  :  1  133. 

IV.  I ,  Th  e  Thai  Sr  J  tr  a  y,  /«  Criminal  C«^4/,  is  more 
peculiarly  the  grand  buUark  of  the  liberties  of  every 
iubjcfl  of  Great  Britain  ;  and  is  fecurcd,  as  has  already 
bicn  mentioned,  by  live  Great  Charter,  9//.  5  <.  29, 

The  antiquity  and  excellence  of  this  trt.-il,  in  civil  cafes. 
ha>  already  been  cxpl,;incd  at  length.  The  arjjument* 
in  its  favour  hold  much  llronger  in  criminal  c.ifc*.  Uor 
law  has  therefore  wifely  and  mercifully  placed  the  ftrong 
two/cU  barrier,  of  a  prtjtnt intent  and  a  inn! by  Jury,  be- 
tween the  liberties  of  the  People  and  the  prerogative  of 
the  Crown*   It  has  with  ejccellcnt  forecall  conuived,. 

that 
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that  no  man  fliould  be  called  lo  anfA'cr  for  any  capltul 
crime,  unlcfs  on  the  preparatory  acculUiicm  of  twelve  or 
mare  of  his  fcllow-fiibjtfils,  the  Grand  Jury:  and  that 
the  truth  of  every  accufation  fliouIJ  be  afterwards  con- 
firmed by  the  unanimous  fufTrage  of  twelve  of  his  equals 
and  neighbours,  indifferently  chofcn,  and  fuperlor  in  all 
Aifpicion.  So  that  the  liberties  ot  Boglaitd  cannot  but 
fubfifl  To  long  as  this  PallaJium  remains  facrcd  and  invio- 
late; unawed  by  the  power  of  the  Monarch,  and  un- 
(hiined  by  the  weakncls  or  wickedncfs  of  thofc  tvho  arc 
called  upon  toexcrcifc  this  invaluable  privilege. 

The  Grand  Jury  generally  coniills  of  twenty- four  men 
of  greater  quality  than  ihc  other,  chofcn  indifferently 
out  of  the  whole  county  by  the  Sheriff ;  and  the  l*etii 
jury  confilleth  of  iacIvc  men,  of  equal  condition  with 
the  party  indited,  impanelled  tn  criminal  cafes,  called 
the  Jury  of  Life  and  Death  :  The  Grand  Jury  find  the 
bills  of  indiftment  againfl  criminals,  and  the  Tctit  Jury 
convid  them  by  verdi>^l,  in  the  giving  vvhercof  all  the 
twelve  niuH  agree ;  and  according  to  their  vcrdifl  the 
judgment  paflcth.  3  InJI.  30,  31,  221.  See  (his  D\&,. 
title  InJiSlmeat. 

When  a  prifoner  on  his  arraignment  has  pleaded  not 
guilty,  and  for  iiis  trial  hath  put  himfelf  upon  his  coun- 
try, which  country  the  Jury  are,  the  Sheriff  of  the 
county  mud  return  a  panncl  of  Jurors;  freeholders  with- 
out J  exception,  and  of  the  neighbourhood  ;  that  b,  of 
the  county  where  the  faft  is  committed,  z  Hul.  P,  C, 
264:  2  Htr:v.k.  P.  C  £.  \o.  If  the  proceedings  are  be- 
fore the  Court  of  K.  B.  time  is  allowed,  between  the  ar- 
raignment and  trial,  for  a  Jury  to  be  impanelled  by  writ 
of  vtiiire  facias  to  the  Sheriff  as  in  civil  caufes  :  But  be- 
lore  Commiflioccrs  of  cyer  and  terminer ^  and  gaol  delive- 
ry, the  Sheriff,  by  virtue  of  a  general  precept  directed 
to  him  beforehand,  returns  to  the  Court  a  pannel  of 
forty-eight  Jurors,  to  try  all  felons  that  may  be  called 
upon  their  trial  at  that  feflion.  4  Cemm,  c.  27. 

Cbitilaiges  may  be  made  in  criminal  cafes  either  on  the 
part  of  the  King,  (the  profecution,)  or  on  that  of  the 
prifoner;  and  either  to  the  whole  array  or  to  the  fcpa- 
rate  polls,  for  the  very  fame  rcafuns  that  they  may  be 
made  in  civil  caufes.  I'or  it  h  here  at  leaft  as  neccffary 
as  there,  that  the  Jury  be  liable  to  no  objcftion;  that 
the  Sheriff  0.-  returning  olHccr  be  totally  indifferent ;  and 
that  where  an  alijn  is  indided,  the  Jury  Ibou'.d  be  half 
foreigners,  if  fo  many  arc  found  in  the  place:  this  latter 
privilege  however  dues  no:  hold  in  trcalons,  aliens  being 
very  improper  judges  of  the  breach  of  allegiance.  See 
2  lia^'jk,  P.  C.r.  43.  §  57  :  2  Mi/.      C.  zji. 

Challenges  up-.m  any  of  the  accounts  fpccificd  in  civil 
cafes  arc  llylcd  challenges  /or  cau/t :  which  may  be  with- 
out flint  in  both  criminal  and  civil  trials.  But  in  crimi* 
nal  cafes,  at  lead  in  capitcl  onrs,  there  is  in  favour  of 
life  allowed  to  the  prifoner  an  arbitrary  and  capricious 
fpecies  of  challenge,  to  a  certain  number  of  Jurors, 
without  (liewing  any  caufc  at  all  :  a  provlfion  full  of  that 
tendcrnefs  and  homanity  to  prifoners  for  which  the 
F.nglilh  laivt  arc  jullly  famous.  This  is  grounded  on 
two  reafons.cvi:.  the  fuddcn  impreffions  and  unaccount- 
able prejudices,  which  every  one  is  apt  to  conceive  on 
the  bare  looks  and  gcrturc  of  another;  and  the  confi- 
deration  that  the  very  quellioning  a  perfon^s  indifference 
©.ay  provoke  rcfencmcnt; — 3  Joror  therefore  challenged 
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for  infuHiwient  ciufc  may  afterwards  be  peretOptoil!^ 
challenged. 

This  privilege  of  peremptory  challenges,  though  al- 
lowed to  the  prifoner  is  denied  to  the  King,  hyji-tr. 
33  £.  I.  //.  4;  which  enails,  that  the  King  fiiall  chal- 
lenge no  Jurors  without  affigniiig  a  catiJc  certain,  to  br 
tried  and  approved  by  the  Court.  However,  it  ii  held 
that  the  King  need  not  affign  his  caufe  of  ch.-.ilci!ge  tij 
all  the  pannel  is  gone  through,  and  unlcfi  there  canrol 
be  a  full  Jury  without  the  pcrfons  fo  ch:iU;ngcd  :  and 
then  and  not  fooner  the  KingS  cojnfcl  mult  fhcw  the 
cauf^,  othcrwife  the  Jurors  Hull  be  fworn.  2  Hawk, 
P,  C.  c.  43.  ^3:2  Hill.  P.  C.  271  :  Rit^m.  473. 

ThL'fe  peremptory  challenges  of  the  prifoner  moU  how- 
ever have  fomc  rcafonable  boundary  :  this  is  fettled  by 
the  common  l.iw  at  the  number  of  thirty -Jivt,  that  is  one 
und.r  the  number  of  three  full  Juries :  and  if  a  prifoner 
peremptorily  chalK-ngcd  above  that  number,  and  would 
not  rctrai5l  his  challenge,  he  was  formerly  to  be  dealt 
with  as  one  who  flood  iiiutc,  or  refufcd  his  trial,  by  fen* 
tencing  him  in  cafes  of  to  the  peine  forte  U  ^sj  e  i 

(preffing  to  death,  now  totally  abulifhed  :  See  that  titlu, 
and  tiilc  Trial;)  and  by  attainting  him  in  ireafon.  And 
fo  the  Inw  lland^  at  this  day  with  rcg  ird  to  treafon  of  any 
kind.  But  by  Aat.  22  //.  8,  c  14,  (which  with  regard 
to  felonies  Hands  unrepealed  by  flat,  t  &  2  P.  U  A/. 
c.  10,)  no  pcrfon  arraigned  for  fe/ony  can  bcadmicced  to 
make  any  more  than  tiver.ty  peremptory  challenges.  If 
in  fucii  cafe  the  prifoner  pcieniptorily  challenged  twenty- 
one,  the  old  opinion  was,  that  ji;dgment  of  ^.'/V  forte 
<j  dure  (liould  be  given  as  where  he  challenged  thirty-fix 
at  the  common  law.  2  Harxk.  P.  C.  c.  43.  §  9.  But 
the  better  opinion  feems  to  be,  that  fuch  challenge  (halt 
be  only  difregarded  and  overruled,  and  the  Juror  be  re- 
gulariy  fwom.    3  /«,'/.  227  :   2  Hal.  P.  C.  270. 

If  by  reafon  of  challenges,  or  the  default  of  Jurors,  a 
rufficient  number  cannot  be  had  of  the  original  pannel, 
a  tales  may  be  awarded,  as  in  civil  caufes :  Though  thiy 
cannot  take  place  in  mere  commiffions  of  gaol-df livery, 
but  in  which  the  Court  may  by  word  order  a  ne^iv  pannel 
to  be  returned  injlanter.  4  InJ}.  68  :  4  St.  Tr.  728. 
CccVj  Ca.  See  aife.  When  at  length  the  number  of 
twelve  is  completed,  they  arc  fworn,  well  and  truly 
to  try,  and  true  deliverance  make,  between  our  Sove- 
reign Lord  the  King,  and  ihc  prifoner  whom  they  have 
in  charge  ;  and  a  true  verdiifl  to  give  according  to  their 
evidence."  4  Comm.  27. 

When  the  evidence  on  both  fides  is  clofcd,  and  indeed 
when  any  evidence  Mth  been  given,  the  Jur)-  cannot  be 
difchsrged,  unlefs  in  cafes  of  evident  neccfiity,  till  they 
have  given  in  their  vcrdlil;  but  are  to  confiJer  of  it, 
and  deliver  it  in  wi;h  the  fame  forms  as  upon  civil  caufc«^ 
only  they  cannot,  in  a  criminal  cafe  which  tuuchcs  life  or 
member,  give  a/r/'v>' verJifl.  See  1  hijl.  227:  l  !nj}, 
110:  Ftjl.  27  :  2  Hal.  P.  C.  300  :  2  //.m-f.  P.  C.  r. 
47.  \  I,  2.  But  the  Judges  may  adjourn,  while  the  Jury 
are  withdrawn  to  confer,  and  return  to  receive  tin 
verdifl  in  open  Court.  3  5"/.  7>.  731  :  45/.  TV,  231, 

On  the  State  Trials  for  High  Treafon,  at  the  Seftions- 
houfe  in  the  Old  Bailey,  Lender,  under  a  fpccial  com* 
mifllon  in  1791.  againll  Tho.  Hardy,  Home  Toeke,  and 
feveral  others  charged  with  having  formed  the  dellruclive 
O  «  prujecl 
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pic^efl  of  A  Coivutnti(,n  cf  iht  Ptoflt,  to  ovcnhxOTV  il.e 
Mon.ucliy  and  the  ConiUiutioiit  the  Jur)*  on  each  Pri- 
foner  were  kept  together  in  the  Cutlody  of  the  SheriJ' 
or  his  Biitlijfj  night  and  day,  for  fcvcril  d.iyi  fuc- 
cefiivcly,  daitng  the  whole  ol  the  proceedings  on  esch 
tiial,  and  ti'.l  ihry  gave  their  verdids.  The  Court 
ndjournrd  Irom  evening  till  morning  ;  and  alfo  once  in 
t^e  day  for  the  purpofe  of  rvfrrlhrncRi,  and  from  Satur- 
day evening  till  AlonJay  tnoinitig,  when  Sund.iy  inter- 
vened.— Ttie  Sherlft'wat  charged  to  f  :e  lli.it  noimpro- 
per  communication  wa^  had  uith  the  Jury  duting  thefe 
intervals.  At.d  the  firli  Jury  having  been  fcnt  leveral 
nights  to  an  Hotel  in  Co.-ent  (i:ideii.  at  fonie  dillance 
from  the  Court,  a  flight  lufpicion  ariliny  that  they  were 
not  kept  ()uiie  free  from  extraneous  information*  the 
i^ubfequent  Juries  were  accommodated  with  beds«  in 
rooms  neatly  adjoining  the  Court. 

A  Culprit  was  indided  for  murder.  The  Jury  were 
fworn,  and  pirt  of  the  evidence  given,  but  before 
the  trial  was  over,  one  of  the  Jurymen  was  taken  ill, 
went  out  of  Court  with  the  Judge's  Itavc,  and  prcfcndy 
after  died.  The  Judge,  doubting  whether  he  could  fwcnr 
aaotl^er  Jury,  dilcharged  the  eleven,  and  left  the  pri- 
foner  in  gaol.  The  Court  was  moved  for  a  writ  of  ha- 
ksas  iorpatt  to  bring  up  the  pnlbnci  that  he  might  be 
difcharged,  having  been  once  put  upon  hi>  trial.  This 
being  a  new  cafe,  the  Court  faid  ihry  would  advifc  with 
the  o'.Iicr  judges  upon  it :  and  afterward;*  tliey  all  agreed 
that  the  prifuiK-r  might  be  tried  at  the  next  affiiicj,  or 
the  Judge  might  have  ordered  a  new  Jury  to  have 
been  ftvorn  immcdi.itely.  Mub.  4  Gto.  3.  R,  v.  Ceuidt 
M^TM*!  J.  title  Junn  V.  aii ft. 

The  verdict  in  a  criminal  cafe  thus  pufaltckly  and 
openly  givca  may  be  cither  gttitralt  Guiiij,  or  jN>/  iiuiliy^ 
in  which  precife  terms  aloae  a  general  vcrdi^^t  mull  be 
^jven ;  or  jf-tciai,  when  it  mull  let  forth  all  tlic  circom- 
llance*  of  the  cafe,  pray  the  judgment  of  the  Court 
whether  for  inllance,  cn  the  fafts  futtd,  it  be  murder, 
nianfltugittcr,  or  no  crime  ai  all. 
'  TJiia  fpecta!  verdid  is  where  the  Jury  liouhi  the  matter 
of  law,  and  therefore  (hitje  to  leave  it  10  the  dcern vitiation 
of  the  Court;  thuugh  ibcy  have  an  uiy.t'iioHahle  r/^ht  of 
detc/mininj'  upon  al/  :it  linumjicmtft  arrd  finding  a  ge- 
neral verdict  if  they  tliink  proper  fo  to  hazard  s  hta<k  <>/ 
thtif^cibx  z  And  if  ti;ctr  verd'.^  be  no:orioufly  wrong,  they 
luay  be  punifbed*  itnJ  the  vrrdict  fct  afidc  by  attaint  at 
itic  fui:  of  the  Klrj-,  btit  not  a:  ihj  fnit  of  t!i;  prifoner. 
-  /A*/.  /*.  C  310  :  4,  L'f/r.m,  361. 17  :  Hce IV,  2. 

The  inlianCTS  wiiicii  iormcrly  happened  oifmn^, 
^'■/iting,  ftfothcruilc  puniftiing  Jurors,  merely  at  the 
Jilcrcti'jn  of  the  Court,  for  finding  their  verdict  contra- 
rj  to  the  dIre*;^ion  of  the  Judge,  v/cre  arliiraiyt  umpn' 
ditutiifHcJ,  Aij./  tUt^ai\  ard  Incced  it  would  be  a  moft 
unbapf)/  cife  fur  the  Judge  himfclf,  if  the  ptifunei's 
fate  drpcndtd  on  his  directions;  unhappy  alfo  for  the 
prifoner  i  for  if  the  Judge's  oplniun  muft  rule  tlie  vcr- 
uiCl.the  trial  byjury  would  be  ufelefj.  2  Hal.  P.  C.313. 

Vet  in  miny  irfjinces  where,  contrary  to  evidence, 
the  Jury  have  found  the  prifoner ^a;///,  their  verdiA  hath 
been  mercifully  fee  afide,  and  a  new  trial  gnnted  by  the 
Court  of  King's  Ccnch  ;  for  in  fuch  cafe  it  Cinnot  be  fei 
right  by  attaint.  1  Lfj.  e:  T.  Jina.  i6j  ;  10  St^Tr. 
416.  As  the  party  is  foundguiltyin  fact,  by  twenty-four  ; 
iJiaL  280.  /.  2.  7.  But  the  Court  have  never  intcfftreil 
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even  to  grant  a  new  trial  whereaprifoncr  is  oTiCcecquitieti ; 
however  contrary  the  vcrdiil  might  be  to  the  opinion 
of  the  Judge,  or  to  what,  in  the  cyts  of  all,  but  the 
Jury,  might  be  deemed  tlic  real  jullicc  of  the  cafe.  Sec 
2  Ha-^k.  P.C.  i.  47.  ^  II,  iz;  whcie  it  is  pofuively 
flatid  as JfitUiit  that  the  Court  cannot  fet  aftde  a  lerdicl 
t  which  it^qutti  a  defcndaiu  of  a  profcculion  properly  cu- 
j  minal.    Sec  this  Dift.  title  Trial;  (AVny  Tiial.) 
\      I .  The  Queftion  whether  yurUi  arc,  or  arc  not,  ^fd^t 
\  y     »y  as  well  a*  of has  been  long  ngiiated  with 
I  great  Zealand  energy;  probably  more  ihroogh  a  fpirit 
of  parly,  than  from  a  dclire  of  cllabli thing  any  undoubt- 
ed determination  on  the  fubjc^.    There  cannot,  after 
a1,  as  it  fccms,  be  any  ^reat  dilliculty,  to  an  unbiafTcd 
and  unprejudiced  mind,  in  determining  the  controverfy. 

We  have  already  fccn,  that  Juries  may,  by  a  generU* 
verdiA     a^qmtial  in  criininal  profccutions,  prevent  thc' 
cafe  from  coming  under  ihc  final  confidcration  of  the 
Court ;  who,  in  :tiat  event,  have  no  opportunity  of  de- 
ciding on  the  (jueilion  of  law.  But  in  cites  of  ««//V?;cfl, 
I  it  is  the  eflablilhed  rule,  that  the  Judges  of  the  Court 
in  which  the  profccuiiun  i.i  carried  on,  mqy  arrcll  the 
!  judgment,  or  grant  a  new  trial,  where  thc)'  are  of  opi- 
I  nion,  that  the  t.>f}'cnce  is  no:  fuch  as  is  eh  irged  in  the  in- 
I  didmcnt ;  that  the  indictment  is  defective  in  cliarging 
it ;  or,  that  the  verdict  is  againll  evidence.   'I'hus  much 
therefore  appears  indifputablc,  that  in  one  event  the 
Court  arc  the  acknowledged  Judges  of  the  law,  as  the 
Jury  are  of  the  faCt :  and  thai  thc  tatter  have  the  ahfolute 
POWER  of  ACCiuiTTAL  iH  Criminal  cafes;  but  not  of 
conviction.  A  provifion,  indeed,  full  of  that  wtfdom  and 
mercy  which  fo  eminently  charaftcrizc  thc  Erglijb  laws. 
1      This  litigated  quellion  has  principally  arifen  on  pro* 
fecutions  for  Lihth,  and  above  all  othcn  on  tliofe  for  State 
,  Liheh ;  in  which  it  had  for  a  long  time  been  thc  ufage 
I  for  the  Judge  to  dircd  the  Jury,  that  if  the  fz£i  of  the 
publication  of  the  paper  charged  to  be  a  libel  H  asproved, 
I  and  if  they  believed  thc  innuendo;?^  in  the  indift- 
mcni,  they  mull  fi:-.d  the  defeiid.tnt  guilty  ;  without  ad- 
[  verting  to  any  o:hiT  circuortlanccs,  luch  as  whether  thc 
I  paper  were  in  their  opinion  a  libel,  or  publifticd  with  a 
;  malicious,  fedttious,  traiterous,  ^'irc.  intention.— Tire 
I  Counfel  for  the  defendants  in  fuch  profecution;  aKv.tys 
I  maintained,  that  it  was  the  province-  of  the  Jury  to  judge 
whether  the  papct  was  a  libel  ;  (undoubtedly  a  queftion 
'  of  mere  l.nv) ;  and  alio  whether  it  were  publiflicd  with 
I  a  malicious,  feditious.  Sec.  intention,  as  charged ; —a 
complicated  tjucfliun  of  law  and  fa^l. 

Mr.  FrJiiKe  was  thc  moll  tlrcnuous  afTerier  of  this 
latter  doArine;  and  by  the  indefatigable  exertions  of  him 
and  Mt./'o.v,  thc  following  acl  of  p.-irliament  was  ob- 
tained with  a  view  cxprefsly  of  fetthng  this  quefilon  by 
Icgitlativc  authority* : 

The  JliTi.  -ji  Ceo.  3.  c.  60, after  reciting  that  •*  doubts 
h.id  arih-n  vvhcther  on  ihc  trial  of  an  indidment  or  in- 
form-ition  for  thc  making  or  publiOiing  any  libel,  where 
an  ifluc  or  i/lues  arc  joined  between  the  King  and  th:; 
I  defendant,  on  the  pica  of  KOt  guilty  pleaded,  it  be 
competent  to  the  Jury,  impanelled  to  try  thc  fame,  to 
give  their  vcrdifti/^vc-:./^  ivhzU  mattn-  in  ijiu  ;'*  cnaSs, 
that  on  every  fuch  trial,  the  Jury,  fworn  to  try  tic 
ijfhey  may  give  a  general  verdiil  of  guilty  or  not  guilty, 
vp^n  the  ivhfyle  mmter  fut  in  i£ittt  upon  fuch  indi^ment- 
or  information ;  and  fliall  mt  be  required  or  dirc£led,  by 
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the  Court  or  JuJgc,  bL'forc  witom  the  indictment,  &c. 
(hall  be  tried,  to  find  the  defendant  gui!ty>  menly  on  tlic 
|t/oof  of  the  publication,  by  futa  defendant,  of  ilie  paper 
charged  to  be  a  libel,  and  of  the  fcofe  afcribcd  to  the 
fame  in  fuch  indic>mcRt."  §  i. 

But  it  i^  piovidcd  by  the  faid  Hatute,  that  the  Court  or 
Judge  iliall,  according  to  their  difcrciion,  give  mcir 
opinion  aiid  dircdions  to  the  Jury  en  the  nnacr  in  ifTuCf 
a»  in  other  criminal  cifc^ — that  the  Jury  may  alfo  find 
a  fpccial  vfrdivl ;  and  that  in  cafe  the  Jury  fliall  find 
the  defendant  gui^'jt  he  may  move  in  aircft  of  judg- 
ment, as  bj  Icrjj  he  might  have  done  before  tlic  pafling 
of  the  aft.  §  §  2»  Jt  4. 

The  above  is  the  whole  fubft:\iice  of  the  llatuic  : 
the  only  cafe  that  appear?  on  the  fubjcil  of  libels,  in 
the  books,  lubfcquent  to  the  p.iiEng  that  is  R,  v. 
Holft  5  Ttrm  Re}  .  436;  which  docs  not  fcem  to  bear 
upon  the  quellion,  lurther  than  that  Mr.  Erjliue  in- 
correctly Aalcd  the  flatute,  as  giving  tht  "Juty  a  right 
to  take  into  their  confidcration  the  intention  of  the  de- 
fendant 

It  is  obfervable,  however,  that  as  the  rule  on  this 
fubjcd  laid  down  by  Lord  Ccif,  i  Iiij}.  155,  bt  is  in 
a  negative  way;  **  ad  quxftioncm  H€\\m7i  refpondent 
Judiccs,  ad  qua:flionem  juris  «o«  refpondent  Juraiores — 
Judges  are  nsi  to  anfwcr  to  the  qucftion  of  tail;  Juries 
arc  »st  to  anfwcr  to  the  tjueftiun  of  law ;"  fo  this  mo- 
dem ftatuie,  in  the  fame  kind  of  language  provides,  that 
**  the  Jury  (hall  not  be  required  or  dircdcd  to  find  a  ver- 
dift  of  guilty,  merely  on  the  proof  of  publication,  and 
the  fenie  afcribed  to  the  paper." — The  fhtuie  docs  not 
proceed  any  further  to  llaie  what  maucrs  may  or  may 
not  be  given  or  produced  in  evidcnci-  in  fuch  trials ;  nor 
docs  it  fay  one  word  a$.to  the  contclljd  point,  the  fet- 
tling of  which  was  the  pretext  for  its  being  procured, 
as  to  the  right  or  province  of  the  Jury  to  decide  the 
queflion  of  law.  On  the  contrary,  it  is  moft  rcmark- 
.iblc  that  the  doubt,  exprchcd  to  have  been  entertained, 
is,  whether  it  were  competent  to  the  Jury  to  give  their 
verdift  upon  tbt  whoU  matter  in  Now  tins  doubt 

certainly  never  exiAcd  ;  fincc,  wherever  '.lie  quellion  of 
irtw  is  in  t^r-'ft  it  i:  .-.Uvays.  tried  by  the  Court  on  a  de- 
murrer, and  is  never  fubmitted  at  .ill  to  a  J  iry-  On  an 
Wi'uc  of  Fii^,  (fuch  as  that  joined  on  illindidmcnts  is,) 
the  law  is  never  in  difputc. 

Tl^e  provifion  in  the  afl,  "  that  in  cafes  where  the 
Jory  (iiAl  liiid  n  vcrdi-Tk  of  g:a!fjt  thj  dcfendan:  may 
move  in  arreil  .of  judgment,  as  by /a~M  he  might  have 
done  before  the  palling  of  the  aft,'*  feems  as  cxprtt's  a 
denial  of  the  right  of  the  Jury  to  determine  the  qucflton 
of  law,  as  could  poflibly  be  framed  ;  fmce  that  quellion 
ftfrt  itrver  an/i  on  a  verdift  of  Not  guilty.  It  wa>,  doubt- 
Icfs,  adopted  in  maj^iym  c^tute/am;  left  by  any  forced 
condruftion,  the  ftatutc  fhould  have  been  interpreted  as 
t.iking  into  confideraiion  the  quellion  how  ihr  the  jury 
could  aft  as  Judges  of  law. 

The  whole  fallacy  of  the  controvcrfy  fccms  to  have 
originated,  firll,  from  the  compliiyiion  of  f;;Cl  and 
I.IW,  which  is  more  apparent  in  proiecutions  for  libel, 
th.^n  in  other  criminal  cafes :  and,  Secondly,  fro:n  con- 
founding the  terms  power  and  right,  ai  fyr.onimous: 
faculties  frequently  fo  fimilar  in  their  operations,  that  it 
requires  the  difcrimination  of  a  penetrating  mind,  to 
aflign  the  cffcfts  arifing  from  cither  to  tlicir  proper 


fourcc.  The  Jury,  as  the  law  at  prcfent  ftands,  have 
the  POWtR  of  acquittal,  abfolute  and  uncontrouled  ; 
c-.^xept  may-be,  by  the  tedious  and  now  moil  uncertain 
piocefs  of ;  which,  though  it  might  punilh  the 
Jury  for  their  vcrdift,  ye:  could  not  convift  the  defcnd- 
:.nl,  whom  they  had  acquitted  ;  and  it  is  eyen  doubted 
whct.fjr  fuch  attaint  could  be  maintained,  in  a  criminal 
cafe,  againft  a  Jury,  i'ai^gh.  |.j6.  See  l  Ro.  Abr.  2lJi. 
A  5  :  iV.  B.  107.  cites  42  3.  26,  that  it  may ; 
bill  which  feems  ratlict  to  apply  to  the  circumftanccs  of 
acivilaftion.  \viVixiigh.  164,  RujhtWs  Cafd  the  great 
cafe  on  the  power  of  Juries,  Vaugbnttt  Chief  Juliicc, 
cites  10  Uen.  4.  Attainiy  60,  64,  and  fays,  thai  there  is 
no  cafe,  in  all  the  law,  of  fuch  an  attaint ;  nor  any  opinion 
but  that  of  Thintitig*i  in  the  cafe  cited,  for  which  there 
is  no  warrant  in  law  ;  and  iliinks  the  law  dear  that  an  at- 
taint did  not  lie.  3  yiji.  Abr.  tit.  y///rfW,(^):pl.  17.  Sec 
rilfo  the  fame  title  A.  2.  pi.  1 2  :  O.  pi.  3  :  A.  2.  pi.  16  : 
G.  pi.  I,  12,  13  :  1  Inji,  228.  a.  In  i  Ld.  Rcjm.  469, 
it  is  obferved,  that  in  an  attaint  in  a  ctvil  caufc,  a  man's 
property  is  only  brought  into  quellion  a  fecond  time,  and 
not  his  liberty  or  life.  ;\iid  IJaicL-'ii  dates,  that  it  fetnis 
to  be  certain  that  no  one  is  liable  ro  anj  pmfecutian  iMhat* 
Jhtver,  in  refpeft  of  any  verdift  given  by  him  in  a  cri- 
minal matter,  either  upon  a  grand  or  petty  Jury.  Sec 
1  Ha-ojk.P.C.c.TZ.S^  :  2  HavA.  P.C,  c.  22.  ^20—23. 
—  Trom  all  which  authorities,  it  appears  on  the  whole, 
that  attaint  in  criminal  cafes  is  a  very  rare  and  doubt- 
ful proceeding and  that  only  inftances  of  very  undoubt- 
ed and  corrupt  contumacy  can  jullify  even  the  laying  a 
fine  u}.>nn  a  Jury,    iice  alio  this  Dift.  title  Attaint. 

Let  it  not,  however,  be  thought  invidious  to  remark, 
th.at  there  m-.y  have  been  verdicts  1:1  which  none  cut  the 
Jury  thcmfelvcs,  or  the  party  whofc  caufc  they  efpoufed, 
were  capable  of  conceiving  that  they  had  the  kight  of 
acquittal,  by  conlUtuting  thcmftlvcs  Judges  of  the  law. 
Bui  thefe  are  cafes  over  which  it  becomes  a  finccre  lover 
of  the  Coniliiuiion,  and  of  this  moll  v.-\!uablc  branch  of 
\\f  to  draw  a  veil ;  in  pity  to  the  perhaps  laudable  and 
often  irrefilUble  pr.Judiccs,  to  which  the  frailty  of  hu- 
nun  n.iiuic  is  liable. 

There  is  no  doubt  that,  before  the  pr.lTing  of  thcabovs 
mentioned  fint,  32  Q<ti.  3.  v.  60,  if  a  Jury  were  con- 
vinced, either  that  the  paper  allrdgcU  to  be  a  libel  was 
not  fuch  in  law,  or  th.it  the  defendant  publiiljed  ihc 
finic  througli  an  innocnt  negligence,  or  inadxerifut  ■, 
they  liad  alw.iys  the  /^ur  oi  giving  a  verdift  cf  nc- 
quiit.il,  wl.ich  could  never  be  called  in  quellion.  Whc- 
ihcr  ihat  llaiuie  h-is  conferred  any  further  privilege  on 
them  is  left  for  the  Rc:^dcr  to  determine;  after  confidcring^ 
the  foregoing  obfervr.tions,  and  thofe  which  follow  ;  ex- 
irafted  irom  two  moH  learned,  ingenious,  and  conllitu- 
tional  writers.  Some  repetition  may,  perhaps,  appear  in 
thc.i]  of  what  has  been  already  advanced  fro.-n  the  pen  of 
the  Ediror.  He  only  hai  to  (ay  in  excufc,  that  he  com- 
mitted his  own  thoughts  to  paper,  before  confulting 
thofe  at:;horittes. 

On  the  trial  of  'John  Ulburne  for  treafon,  in  1649, 
high  words  p.in'ed  between  [he  Court  and  him,  in  confe- 
qucnce  of  his  Hating  that  the  Jury  were  Judges  both  of 
law  and  faft,  and  citing  p.inages  tn  1  inj't,  22  3.  d,  to 
prove  it.  2  5.'.  Tr,  4  (d.  69.  In  tlic  cale  of  Ptvn  and 
j1/<^/,V,  who,  in  167c,  v/erc  indifted  fur  unlawfully  af- 
fcmbling  Uie  people,  -nd  preaching  to  them,  the  Jury 
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gtve  a  verdift  againft  the  dire^ions  of  the  Court  in 
point  of  hw,  and  for  this  were  cominitti'd  to  prifon. 
£ut  the  comaiicmcnt  was  qucltioncd,  &nd  on  a  haheat 
rerjius  brought  in  the  Court  of  Common  Pleaj,  it  was 
declared  illegal,  Faugbas,  Chief  Juilicr,  dlltinguifliing 
bimfcif  on  the  occafion  by  ft  moll  profound  argument  in 
favour  of  the  righti  ot  a  jury.  B.ijriU'i  Ca.  i  frcm.  I : 
^augh.  However,  tiic  coniclt  did  nol  ccafe,  a*  ap- 
pears by  Siryp6»  H^rw/eiU  famous '  Dialogue  between  a 
JJarrtllcr  and  a  Juryman,'  which  was  piiblifhcd  in  1680, 
to  affcrt  the  claims  ot"  the  latter,  againit  the  then  current 
dodrine,  decrying  their  authority.  Since  ihe  Revolu- 
tion alfu.  many  cat'es  have  occurred,  in  which  there  has 
been  much  debate  on  the  like  lopick,  See  Hariii^,  23  : 
Frmkl}tt*i  Ca,  9  Sf.  />.  275:  f*>ffr  y.tngtr'j,  i6: 
Owtn't  Ca.  to  St.  Tr.  196.///^:  H'c^JJail^i  Ca.  5  Burr. 
j6l  :  [R.  1/,  Shi^lty^  l)ia»  if  St.  J/a/J^.]  By  attending 
to  the  cafes  before  rcierrcd  to,  it  will  be  cafy  to  trace 
the  progrcfi  of  ihi*  controvcrfy  on  the  limit  of  the  Jury's 
province,  1  Ja/f.  155-  ^-  ra  n. 

Mr.  Hargittvi,  tlie  author  of  the  above  note,  then 
proceeds  to  give  hit  own  idea!  on  the  fubje£t ;  which 
from  the  known  learning  and  probity  of  the  writer,  arc 
deferving  ver)'  ferious  attention. 

'*  On  the  one  hand,  fays  he,  as  the  Jury  may,  asoftca 
as  they  think  fit,  find  a  general  vcrdiO,  I  therefore 
think  it  unqueftionable  that  they  fo far  may  Jtcidf  upon 
the  iaiv  as  well  as  htX  ;  fuch  a  vcrdiCl  Ktcfffarlly  involm- 
fv^boch.  For  thi»,  there  is  the  authority  of  LitiUtsn 
himfelf,  who  writes,  that. '  If  the  inquefl  will  take  upon 
them  the  knowledge  of  the  law  upon  the  matter,  they 
may  give  their  vcrdifl  generally. *  ^  36S;  218.  a.  But, 
on  the  other  hand,  it  feems  clear,  that  queHions  of  law 
generally,  and  more  properly,  belong  to  the  Judges, 
and  that,  exdufively  of  the  fiircfj  of  having  the  law  ex- 
pounded by  thufe  who  are  trained  to  the  knowledge  of 
It  by  long  fluJy  2nd  practice,  this  appears  from  various 
confidcrations. —  If  the  parties  litigating  agree  in 
their  fa^s,  the  caufe  can  never  go  to  a  Jury,  but  ts  tried 
on  a  demurrer ;  it  being  a  rule,  apparently  without 
exception,  that  KTucs  in  law  are  ever  determined  by  the 
Judges,  and  only  ilFaes  of  fail  arc  tiicd  by  a  jury. 
I  laji.'jl-  h.—SfioiMj,  Even  when  an  ifiue  of  faft  is 
joined,  and  comes  before  a  Jury  for  trial,  either  party, 
by  demurring  to  evidence,  which  includes  an  admi0on 
of  the  fa£t,  to  which  the  evidence  applies,  may  fo  far 
draw  the  caufe  from  the  cognizance  cf  the  Jury;  for 
in  that  cafei  the  law  is  referred  for  the  decifion  of  the 
Court,  from  which  the  iffuc  of  fail  comes ;  and  the  Jury 
is  either  difcharged,  or  at  the  utTojl,only  afcertains  the 
damages.  1  InJ.  yz.  a:  Coikftti^e  v.  fanjla-w,  Dmgl, 
119 — 13+:  Ccrr  V.  Sfrk&cei,  Doug!.  218 — 225:  libll. 
N.P.  id  idit.  y^.—  Thn  Jiy,  The  Jury  is  fuppofed  to 
be  fo  inadequate  to  Buding  out  the  law,  thnt  it  is  inckm- 
heal  cn  iht  Jud^e  who  prcfides  at  the  trial,  to  inform 
ihem  what  the  law  is ;  and  as  a  check  to  the  Judge  in 
the  diicharge  of  this  duty,  cither  party  may,  under Jiat. 
iVefim.  2.  51,  make  his  exception  in  writing  to  the 
Judge's  dirc^ion,  and  enforce  its  being  made  a  part  of 
the  record,  fo  as  afterwards  to  found  error  upon  it.  See 
2  Infi.  416  :  Triah  per  pmty  8  id.  222,  466  :  Fahrigat 
V.  Majljn,  II  5/.  Tr. :  Mtnty  v.  Leach,  3  Burr.  1742  : 
Bi^U.  N.  P.  zded  315  :  [This  Dift.  title  BtU of  Ex<tp. 
itoHs.'^ — Fonnhlj,  The  Jury  is  ever  at  liberty  »  give  a 
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fpecial  verdict,  the  nature  of  whicli  is  to  find  the  fafl» 
at  large,  and  leave  the  conclufioo  of  law  to  the  Judges 
of  the  Court  from  which  the  iffue  comes.  Fornurly, 
indeed,  it  was  doubted  whether,  in  certain  calci  in  wiiich 
the  iffue  was  of  a  very  limited  and  restrained  kind,  ihe 
Jury  was  not  hutj  to  find  ^.general  verdifl :  but  tile  con- 
trary was  fettled  in  D>zvmaa*j  Ca.  9  Co.  11.^;  and  the 
rule  now  holds  both  in  criminal  and  civil  cafes  without 
exception.  Sec  1  Itjl.  227.  6:  S/auaf.  P.C.  i6j.  a: 
2  Ld.  Haym.  1494.— /"//A/f,  Whilft  attaints,  which  flill 
fublifl  in  law,  [Sec/i«/^,]  wltc  in  ufe,  it  was  hazardous 
in  a  Jury  to  find  a  general  verdi^l  where  the  cafe  was 
doubtful,  and  they  were  apptifed  of  it  by  the  Judges; 
bccaufe  if  tbey  mitlook  the  Uw,  [againfl  the  direction  of 
the  joJgc,]  they  were  in  danger  of  an  attaint.  1  Inj!, 
228.  a  :  lioh.  227  :  I'au^h,  I44:  2  H.  //.  P.  C.  310: 
Gtib.C.  P.  zdtdit.  izS.—Sixih!},  If  the  Jury  find  the 
fa^s  fpeciaUy,and  add  their  conclufion  ai  to  the  law,  it 
is  not  binding  on  the  Judges;  but  they  have  a  right  to 
controul  the  vcrdifl,  md  declare  the  law  as  they  conceive 
it  to  be.  At  Icafl  this  is  the  language  of  fame  moil  re- 
fpeflable  authorities.  Srcunf.  P.C.  ib$.  o  :  Piovjd.M^. 
a,b  :  \  Cj.  42.  A  ;  //<//.  if.  P.  C.  i.  471,  6,  7  ;  ii.  302. 
See  antf  1 1 1 . — Lajlly,  The  Courts  have  long  exercifed  the 
power  of  granting  new  trials  in  civil  cafes,  where  the  Jury 
finds  againtt  that  which  the  Judge,  trying  the  caufe,  or 
the  Court  at  large,  holds  to  be  law  :  or  where  the  Jury 
finds  a  general  vtrdift,  and  the  Court  conceives  that  on 
account  of  difficulty  of  law  there  ought  to  have  been  a 
fpecial  one.  H^irdzv.  it.  [.-Xnd  the  Court  will  grant  fuch 
new  trial,  even  a  fccond  snd  a  third  time,  till  the  Jury 
give  a  general  verdict  confonant  to  hw ;  or  a  fpecial 
verdiA,  on  which  the  Court  may  pronounce  the  law.  Sec 
Tindal  v.  Brotva,  I  Trrm  Rtp.  i^j  :  and  this  Diifl.  title 
Tr;a/ ;  ( Nevj  Trmt.J]  Thongh  too  in  criminal  and 
penal  cafci  the  Jadges  do  not  claim  fuch  a  difcretioa 
againll  perfons  acquitted,  the  reafon  prefumed  is  in  re- 
fpeil  of  the  rule,  mkuto  hts  fuKtiur  aut  vfxmur  fro  tedem 
dtliBo\  or  the  hardfliip  which  would  arife  from  altouing 
a  perfon  to  be  twice  put  in  jeopardy  for  one  offence : 
and  if  this  be  fo,  it  only  fhows,  that  on  that  account  an 
cvception  is  made  to  a  general  rule.  4  Cmat.  361  ; 
2  Ld.  Roym.  1585  :  a  Stra.  899  :  4  Co,  40.  a  :  irn}gatt\ 
Maxims,  695.  Upon  the  whole,  (fays  Mr.  ffargrave,) 
the  refult  is,  that  the  immediate  and  dne^  right  of  decid- 
ing upon  qucfttons  of  law  is  entruflcd  to  the  Judges; 
that  in  a  Jury  it  is  only  incidtataJ:  That  in  tlie  excrcifc 
of  tliis  incidental  RIGHT,  the  latter  arc  no:  only  placed 
under  the  fupcrin  ten  dance  of  the  former,  but  are  in  fmi 
de^rte  controulablc  by  them  ;  and  therefore,  that  in  all 
poi.its  of  law  arifing  on  a  trial,  Juries  ought  to  Ihow  tic 
mofi  'ijpuifiti  deftreacc  to  the  .idvicc  and  recommendation 
of  judges.  Nor  is  it  any  fmall  merit  in  this  arrange- 
mcnt,  that,  in  confeqjcncc  of  it,  e  very  perfon  accuftd  of 
a  crime,  is  enabled  by  the  general  pica  cf «:/  to 
have  the  benefit  of  a  trial,  in  which  the  Judge  and  Jury 
arc  a  check  upon  each  other,  l  In/l.  i  jj.  a.  tcz.  in  «.** 
The  Student  will  oerceive  from  the  above  extrati, 
that  Mr.  //^r^r^Mw admits  the  inddental  right  of  the 
Jury  to  determine  qu:(lions  of  law;  in  which  he  goes 
further  than  thj  writer  fiom  whom  the  fubfttjccnt  long 
quotation  is  introduced  ;  who  fupports  his  reaiunings  by 
very  ingenious,  if  not  unanfwcrabte  arguments;  and 
which  will  be  found  to  coincide  with  thofc  offered  at  the 

beginning 
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Brpinning  of  this  divirion,  by  the  prcfent  Editor  of  this 
Diiiionary. 

Mr.  WvtcNF,  in  his  Euncmuit  or  Dialogues  concern- 
ing the  Law  and  Conftimrion  of  England,  Dial.  3.  %  53, 
y/'/7.  examines  the  difputc,  very  clcgamly,  in  the  iol- 
low  rirg  maimer: 

"  All  that  mav  here  be  faiJ  upon  thcfubjtilof  Juries 
\i  agrccahic  10  the  cflabliOicd  ni.ixim  above  rtcognilcrd, 
ad  quajiUnevi  i,c.     Tliii  is  the  fundaniciual 

maxim  acknowlce'  ;ed  by  the  Conftitution;  ar.d  yet  this 
is  the  maxim,  w^u  thufe  who  have  advanced  doOrinos 
againil  the  Coi»i;r..;ion  have  ever  in  their  mouths, 

"  Kundamencat  t);axims  of  Law  or  Government  are  fo 
plain  and  intuiiivc.  that  every  b.dy  undcrtlands  tlicm  ; 
thofc  of  the  lowei'l  i;;:^:icity  maks.  them  their  lhnd:ud  in 
their  own  breaAs  to  juigc  by.  And  ilirrcforc  they  who 
wouid  lead  a  party  in  :i  wrong  caiifc  with  fuccefs,  mud 
do  it  not  by  difputin^-  fundameni.ils,  but  by  avowing 
and  afterwards  pervcrtir.g  them.  Tl.isfcems  to  be  much 
the  cafe  in  the  prefcnt  c  -:  tefted  qucilion. 

**  It  is  undoubtedly  uuc.  that  the  Jury  are  judges,  the 
only  judges,  of  the  Ja^  :  is  it  noE  cqu^ily  witUiu  ilic  fpirit 
of  the  maxim,  that  'Judgtt  cnly  have  the  competent  cog- 
nifance  of  the  laiu  *  Can  it  be  contended  that  ihc  Jury 
have,  in  reality,  an  adequate  knowledge  of  law  ;  or  that 
the  Conftitution  ever  defignrd  tl  ey  fhould  ?  Every  coun- 
try village  has  its  Jurorj,  whom  nobody  will  fuppofe  to 
be  lawyers ;  and  it  is  irom  the  generality  that  wl*  arc  to 
form  our  notions  of  the  n;>Turc  of  a  Jury,  as  the  law  has 
prefcribed  it;  not  from  thi,:  abiliiics  of  any  particular 
man,  or  any  particular  Jury*  But  it  is  faid,  and  it  is  an 
argument  not  a  littis  infilled  up-^n,  that  the  laiu  and  tie 
fa^i  art  oflin  ctiTsipluattJ.  Then  it  is  the  province  of  the 
Judge  to  diJiinguiih  them  ;  to  tL-ll  the  Jury  that  fuppo- 
fing  they  believe  that  fuch  and  fuch  fiif^s  were  done, 
what  the  law  13  in  fuch  ctrcumtUnces.  Tkii  h  an  un- 
biajfcd  direaioH :  this  keeps  the  province  of  Judge  and 
Jury  diftindl :  the  fafls  arc  left  altogether  to  the  Jury, 
and  the  law  docs  not  controul  the  fadl,  but  arifes  from 
it.  If  the  law  is  thought  to  be  miftakcn,  the  dire^licn 
of  the  Judge  that  gave  it  may  be  confidercd  in  another 
Court;  and  if  it  is  millaken,  the  ^crdiit  in  conformity 
to  it  will  be  of  no  effcft.  But  a  vetdiil  cannot  be  com- 
plained of  as  contrary  to  the  dirc^inn  of  law  given;  it 
can  fcarcely  be  concluded  it  is :  and  the  rcifon  is,  be- 
caufe  the  law  arifes  only  from  thcfa^l;  and  the  Jury 
prcvioufly  find  the  fart  in  their  own  mind,  before  they 
couple  it  with  the  law  pronounced  from  t!ic  Bench  to 
make  up  their  verdiil.  Every  vcrdid  is  compounded 
of  law  and  fa^  ;  but  the  law  and  the  fart  are  always  di- 
llinrt  in  their  nature.  See  Vangb.  146,  152. 

'*  Licttcion  and  his  Commentator  have  been  made  ad- 
vocates on  this  occafinn  ;  and  have  been  thought  to  fay. 
(hough  at  the  peri!  of  contradirting  ihcmfclvcs  an  hun- 
dred tin^L.;,  thai  Jurors  arc  the  judges  of  the  law  as  v^cll 
as  the  fart;  in  the  paflage  already  repeatedly  cited  and 
alluded  to  ;  1  Injl.  228.  ij;  "  Jf  they  will  take  upon 
them  the  knowledge  of  the  law  upon  the  matter,  they 
in.iy  give  their  vcrdirt  generally,  as  is  p;it  in  ihtir 
charge.**  Sec  2 ^/yw.  1494 :  IlarJzv.  But  does 
not  the  Judge  betray  his  trufl  in  not  telling  them  how  the 
law  is  ?  If  he  does  not  tcll  them,  it  is  true  they  may 
fuppofe  it  to  be  fo,  and  find  accordingly:  if  he  docs 
tcil  ibcai  how  the  law  is»  they  are  to  compare  the  fart 


with  the  law;  but  cannot  of  their  own  head  fay  what 
the  law  is.  The  Uiv  u  ne'icr/u&niitted  to  thntt  as  part 
of  their  inquiry,  yaugh.  143.  No  finding  can  in  ge- 
neral be  complained  ul,  as  againlla  Judge's  dirertion  ; 
but  a>  againA  the  weight  of  evidence,  and  in  that  cafe 
tfie  remedy  is  wirll  known.  Tlic  warrant  of  commit- 
mt  nc,  as  ftated  in  the  return  in  BuJh<W%  Cafe,  was  never- 
thclefs  cxprefsly  granted  againil  the  Jury,yijr finding  {OHf 
trary  to  the  dimJian  tf  the  "Judge  m  a  tr.atttr  cj  laxv. 
Which  part  of  the  return,  Vaughan,  C.  J.  faid,  literally 
taken,  ivas  infignificant  and  not  intelligible;  and  ific 
had  any  irtaning,  llript  of  the  veil  and  colour  of  words, 
was  a  dirert  argument  for  the  abolition  of  the  form  of 
trial  by  Jury ;  bccau(c  the  Judge  in  fuch  cafe  mull  rc- 
folve  both  tlic  law  and  the  fjrt.  '1  rue  it  is,  the  Chief 
Jullice  docs  there  put  a  particular  cafe  of  a  Jury  finding 
againil  a  Judge's  dirertion,  which  in  general,  for  the 
rcafon  he  has  given,  is  impoflihle  :  and  that  cafe  is* 
where  a  Judge  afltj  the  Jury  previous  to  the  vcrdirt, 
Ho.v  they  find  fuch  8  particular  thing  propounded  to 
them?  If  on  their  giving  an  anfiver  the  Judge  adds. 
Then,  as  you  agree  to  find  the  fart  fo,  the  law  is  for  the 
plaintiff  or  defendant:  and  if  the  finding  is  afterwards 
contrary  to  what  he  dccljres,  they  do  in  that  cafe  find 
contrary  to  the  Judge's  dirertion  in  matter  of  law.  But 
i  )  that  cafe,  the  regular  order  of  proceeding  is  di- 
rcflly  inverted  ;  the  Judge  makes  them  find  a  paiticular 
fart  previous  to  hi^  declaration  of  the  law:  wherca*, 
what  Vnughan^  C.  J.  calls  the  difcreet  and  lawful  affill- 
ancc  of  a  Judge  to  a  Jury,  is  always  to  give  an  hypo- 
thetical dirertion  to  tlie  Jury ;  not  by  picvioufly  having 
their  anfwcr  to  the  fart,  and  thereupon  declaring  the 
law  to  controul  their  vcrdirt  ;  but  to  leave  their  vcrdirt 
free,  by  faying.  If  ysu  find  the  fail  fo  and  fo,  then  ilic 
law  is  for  the  plaintiff;  or  you  are  to  find  for  the  plain- 
tiff ;  OT  lice  'vcrfd.  Sec  I'r.ngh.  136,  1 4.3,  4. 

**  All  this  reafoning  fhcws,  that  the  province  of  Judge 
and  Jury,  .as  to  law  and  fart,  are  fcparatc  and  exclufivc ! 
that  in  the  general  and  regular  form  of  proceeding,  it 
is  impoflible  for  a  verdirt  to  be  faid  to  be  againU  a  di- 
rertiuninlaw;  but  if  the  cafe  fhould  happen,  the  ver- 
dict mufl  be  rcrtified ;  for  this  plain  reafon,  that  it  ap- 
pears in  fuch  a  cafe  the  Jury  have  taken  upon  them  the 
determination  of  the  law,  which  is  entirely  out  of  their 
jurifdtrtion. 

"  Bcfides  what  has  been  already  faid,  it  fecms  undeni- 
ably to  appear,  that  Juries  are  deligncd  by  the  Confti- 
tution to  be  Judges  of  the  fart  only,  and  not  of  the  law, 
for  thefc  realbns :  Firji,  Becaufe  the  contrary  fuppofi- 
tion  is  againfl  the  plain  tenor  of  their  Oath,  'l*hc  form 
of  every  oath  adminiflercd  in  a  court  of  juftice,  is  cither 
according  to  common  law,  cr  as  required  by  feme  aft 
of  parliament.  3  Inj}.  165.  An  oaih  of  oifice  contains 
a  fummary  dcfcripiion  of  duty;  ar.d  the  terms  of  a 
Jury's  oath  arc  fo  ftrirtly  applicable  to  fart  only,  that 

,  they  do  by  the  flrongeft  implication  exclude  any  cogni- 
zance of  the  lav/.  Every  juror,  in  a  caufe,  is  enjoined 
by  his  oath  •*  well  and  truly  to  try  the  ijfue  joined  be- 
tween the  parties,  and  a  true  vcrdirt  to  give  according  to 
the  evidence."  Now  to  confidct  this  by  parts.  1.  He  is 
nveJI  tind  irulj  tc  try\  How  can'cnc  well  and  truly  try  any 
point  but  according  to  his  knowledge?  Either,  as  has 

\  been  contended,  according  to  his  own  previous  know- 
ledge, or  according  to  the  information  he  meets  with  a^ 
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Jthe  Urns  of  the  examiiiatior; :  A  Juror  mav  Tinve-  know- 
*icJt;c  of  boiti  kinds  as  to  the  fji^  :  buE  it  is  not  rcqtiifite 
lie  ihoutil  have  cither  as  to  i!«,-]:iw. — z.  The  oath  clirccU 
the  Jury  to  try  f-'^e  ijiti  joimd\  this  iflue  is  always  a  fnfl 
denied  on  one  Tide,  and  affirmed  on  the  other ;  where 
the  law  i<^ir=£)Iy  in  difpute,  the  illuc  (as  ha;  been  already 
repeaiedly  oblc'ved  in  the  remarks  on  the  ftat.  izGfO.  3. 
f.  60,)  goes  before  the  Court,  and  not  nt  all  before  a 
jiirjr.  And  rhongh  during  the  trial  of  an  ifTue  of  h^, 
^loiats  priavv  do  very  often  incidentally  artfe,  it  does  not 
foHow  from  thence  tl-..ic  they  arc  under  the  cognizance 
of  the  jiiry  ;  any  more  than  difputcs  about  praftice,  the 
compsicnce  of  witn':(lVs,  or  whether  fuch  and  fcch  evi- 
d?nc--  is  ;tdn>ldib!c ;  which  do  3J  often  arife  in  the  courfe 
■of  a  iri.:l,  ind  were  never  contcnJcd  to  belong  to  the 
Jury.  Tlic  law,  thereJorc,  bccaufc  it  arife^  out  of  the 
iiiCt,  ar,1  becaufc  in  the  trd  it  is  to  govern  it,  does  not, 
on  that  account/  appertain  to  the  Jury,  if  from  other 
cowidcraiions  it  apprar*  to  be  improper  —J.  What  can 
be  mear.c  by  a  tme  Vii-diB  Truth,  bctii  Philofophcrs 
and  Lawyers  will  refer  to  ftfl,  rather  than  opinion  ibou; 
law  :  when  it  is  referred  to  opinion,  we  mean  the  agree- 
ment of  a  propofition  with  our  own  ideas,  or  the  ideas 
of  others.  But  how  thofc  who  have  fuch  faint  and  im- 
perJ'ecl  ideas  as  Jurors  havj  cf  Inw,  can  difcern  tiiis 
a.'5'X*;»ment,  or  judgt  of  the  truth,  in  fuch  a  cafe,  every 
r.afonin^  mnn  mult  Iw  at  a  lofs  to  determine. — 4.  But 
to  c\c!ude  the  podibiiity  of  a  doobt  in  this  qucilion, 
^h-jir  oath  does  not  only  direA  them  to  find  the  truth, 
hue  le!U  them  what  rule  or  mcafare  they  arc  to  go  by  in 
their  enquiry.  They  arc  to  find  a  true  vtrilu'l,  ai-£Drtiing 
Ta  :/f£  (fr/rfdfifrf.  This  branch  of  the  oath,  which  governs 
the  whole,  can  be  applied  only  to  the  fafl.  1  ht  fa^  only 
is  in  e-viJefiw,  and  confequently  the  law  not  being  in  evi- 
dence :}  rsc:  lufore  them.  Sec  y/ju^b.  143.  '1  hus  in  the 
clearefl  terms  does  the  oath  limit  and  define  their  duty. 

"  Bal,/fcsnMyt  in  the  courfe  and  management  of  a  trial, 
other  perfons  arc  likcwife  under  an  oath,  and  have  du- 
ties incumbent  on  them  alfo.  Now  without  looking  into 
the  oath  of  a  Judge,  ic  will  be  cafily  underftood  to  be 
iaconlillent  with  his  duty  and  his  oath  to  be  a  mere  cy- 
pher on  the  Bench.  A  Judge  however  will  be  little 
more  than  a  cypher,  either  if  he  fits  and  fays  nothing, 
or  if  what  he  docs  fay  is  to  go  for  nothing.  The  Jury's 
ignorance  of  law  makes  it  neceflary  for  the  Judge  to  tell 
them  what  the  law  is  in  the  cafe  before  them  ;  but  he 
tells  it  them  furcly  to  very  little  puipofe,  if  they  think 
themfelvcs  afterwards  at  liberty  to  determine  otherwife. 

*•  Other  arguments  there  arc  alfo  which  dcfcrvc  to 
have  weight  on  this  qucftion,  drawn  from  the  forms  of 
pleading  and  the  general  frame  of  records;  than  which 
none  perhaps  can  be  produced  more  worthy  to  be  re- 
tied  on. 

I.  It  h  well  known  in  conflant  experience,  that  by 
Che  mode  of  drawing  a  dmurrert  the  matter  in  debate  is 
referred  altogether  to  the  decifion  of  the  Court,  and  in 
reality  never  dcjes  go  before  a  Jury.  By  a  demurrer, 
the  bare  law  is  in  queftion  ;  the  faft  being  conllanily  ad- 
mitted, if  clearly  exprefTed.  The  rcafon  of  admitting 
the  fa^  in  that  cafe  fecms  to  be,  that  -.ithout  fuch  con- 
feffion  of  the  fail  the  Court  have  no  ground  to  go  up 
on  ;  for  the  law  in  every  cafe  arifcs  from  the  fail.  The 
cafe  then  mull  really  exid  before  the  legality  of  it,  rr 
^ircumllanccs,  can  be  determined.    But  if  a  matter 


where  tht  Aiw  eniy  it  in  quelUon,  is  never,  nor  can  In  lit 
nature  be,  feni  to  a  Jury*  it  proves  a'.mo!^  to  a  Jeirion. 
(Iration,  that  the  Jury  hare  nothiiTj;  10  do  with  birc 
law.— 2.  Nor  is  the  argument  to  be  drawn  from  the  na- 
ture of  a  fp«sal  "vtrJid  of  leii  force  on  this  occafion. 
The  i^t.nraNct  of  the  Jury  as  to  the  law  in  the  cafe,  ai:d 
their  reference  to  thi:  Court,  is  the  conilaiit  lan|rtiage 
of  a  fp.^cial  vcrditfl.  Not  that  the  jury  can  in  reatity  be 
fuppofcd  more  ignorant  of  the  law  arifing  in  fuch  a 
cafi^,  than  they  arc  in  a  thouf  tnd  others,  u  here  all  is  con- 
cluded under  a  general  vcrditft.    Indeed  in  that  light, 
the  common  juries  arc  now  much  improved  in  liicir 
knoivledgc  of  the  law,  there  being  very  few  iiillances  of 
their  exprcfljng  their  doubts  in  f;>ecial  verdids  at  this 
day.    The  reafon  of  liaiing  fpccial  verdiits  was,  at  .^If 
times,  in  order  to  have  the  point  of  law  fclemr.l|  dctt:- 
mincd,  and  remain  on  record;  witSou;  which,  rom^ry 
cjfes,  no  v/rit  of  error  couid  Itavc  been  brought  in  tor- 
mer  timej,  nor  the  point  n.Tcrved  fur  the  confiderstiai 
of  the  Court,    The  u'r.gc  of  f.athrj^  a  cc/f,  and  having 
a  gerurat  vrrdifl,  fjbjtd  in  the  cpinicn  of  the  Court 
afterwards  on  the  circutuHmicei  of  the  c.fc,  is  ao  in- 
vention of  late  times ;  ar.i  i>  found  in  practice  to  be  lei'^ 
cxpcnfive,  and  to  anUcr  to  tJic  parlies  as  well  a^  a  fpe- 
cisd  verdict.    Gut  the  cafe  Ibted.  and  the  fpccial  vcr- 
I  di£l,  are  equally  proofs  of  what  is  here  contended  for, 
by  expref>Iy  leavirg  the  law  to  the  Court  for  their  de- 
termination.   Sec  tine  III. 

"  The  profcfled  patrons  of  the  right  of  the  Jury  to  be 
judges  of  l-iw  have  principally  applied  their  dodrine,  as 
has  been  already  remaikcd,  to  the  cafe  of  hhl: ;  but 
they  tvcre  aware  that  the  condofion  would  be  general, 
though  the  cafe  was  particular ;  bccaufe  the  right  of  the 
Juries  ic  determine  the  law  in  the  cafe  of  libels,  could 
only  be  a  confcqucnce  of  their  tight  to  find  the  law  in 
other  cafes.  There  feems  to  be  tliis  fatality  that  has  in 
practice  attended  the  cafe  of  libels,  that  the  Jaw  and 
the  fad  have  not  been  always  accurately  dilUnguilhed : 
and  perhaps  in  fcverift  limes  fomc  particulars  have 
been  contended  for  as  implications  of  law,  which  ought 
rather  to  have  been  conGdercd  as  fafls,  and  left  to  the 
Jury.  [An  evil,  and  perhaps  the  only  one,  in  fome 
meafure  guarded  agaiull,  by  the  conftruilion  put  on  the 
fiat.  izGeo.^.  f.  60;  mentioned  at  the  beginning  of 
this  difcuHion.] 

"  It  feems  however  untverfalty,  that  any  a^lion,  the 
intention  of  the  agents,  and  every  other  circumllance 
under  which  that  a£lion  was  done,  are  equally  faSs, 
and  as  fuch  cognizable  by  a  Jury  ;  but  '•jjhetbtr  that  ac- 
tion, under  all  the  circumftanccs  in  which  it  has  been 
admitted  or  proved  to  have  been  done,  is  a  crime  t,r  ncr, 
IS  what  tk:  la-M  alsne  can  dt:rrnune  \  and  the  Judges, 
whofe  breafts  are  the  depofitorics  of  the  law,  alone  can 
pronounce.  Othen^ifc  it  is  evident  the  quality  of  hu- 
man a^jions,  more  efpccially  of  thofe  that  are  in  them- 
fclvcs  inditferent,  and  have  been  defined  by  Society 
alone,  would  be  referred  not  only  to  a  utry  i-ar:abU 
I'iandardt  but  an  incompetent  One.  Apply  this  particular- 
ly to  the  cjfe  of  libels,  and  the  leall  reflexion  will  be 
fufficicni  to  fhew,  that  the  power  and  province  of  Juries 
is  the  fame  in  cafe  of  libels  as  in  every  other  cafe.  And 
rhat  in  no  cafe  whatever  a  jury  has,  in  its  nature,  a 
L  jgnifance  of  law,  though  by  accident  (be  law  may  have 
been  fomcumes  left  to  them." 


JURY    IV.  2. 


JUS 


To  draw  towards  a.  concluGon  of  this  long  dtfcuflion ; 
the  very  inteictling  natore  of  whicti  mull  plcnd  chc  Edi- 
tor'&cxcufe  for  the  foregoing  multiplied  cxtradt^and  ob* 
fervatiorts : — Thcic  arc  lomc  arguments  in  favour  of  the 
Jury's  right,  »s  iclaics  to  criminal  catcs,  which  Iccm  not 
anfwcTL-d  by  the  remarks  arifing  from  the  condud  of 
civil  caufcj.  In  the  firft  place,  their  Oath  is,  that  tlicy  fhall 
"  well  and  truly  try,  and  a  true  tleliueratta  make,  be- 
tween our  Sovereign  Lord  the  King  ami  the  Prifoncr 
who-n  they  have  in  charge,  and  a  true  V'erdid  give  ac- 
cording to  the  evidence."— Now  it  is  not  exprcffcd  ivhat 
they  fhall  try  ;  it  is  therefore  inferred,  that  the  whole  of 
the  cafe  iifubniincd  to  their  determination.  l>ut  wc  mull 
recolic<M  ch^t  in  this,  as  in  all  cafes,  an  IJfue  is  joined,  bc- 
tttL-.n  the  King  and  the  Prifoncr,  ot  Kot  guilty  \  and 
Guilty.  ;Sec  tiiis  Difl.  tit.  2>;W.)  The  Verdict  accord- 
ing to  the  Evidence  muft  be  therefore  on  the  Iflue,  as  in 
ail  other  cu.lcs  ;  and  .he  Fa>^)  only,  not  the  Law,  is  fub- 
mittcd  t..  the  confidcration  of  the  Jury.  — Some  doubt 
has  arilen  on  the  word  Deh'vemn<e ;  whether  it  applies 
to  delivering  the  vcrdid  ;  to  the  deliverance  of  the  cul- 
prit from  his  charge  and  impiironment ;  or  whether  it 
does  not  fimply  mean  a  true  diUhtratUn  on,  and  confidcr- 
ation of,  the  evidence  produced  to  them :  which  latter 
is  the  fenfc  moil  approved  by  legal  writers  and  hillorians 
on  the  fubjcct.  U  indeed  it  docs  apply  to  the  deliver- 
ance  of  thj  prifoner,  llill  it  mult  be  a  true  /(tlivcraHct,  on 
proof  of  hii  innocence,  or  rather  on  failure  in  the  proof 
of  hifi  gui!t. 

Anoiherargumert,  which  at  firft  bears  the  appearance 
of  more  weight  than  ihofe  juil  mentioned,  though  it  has 
not  been  frequently  lelieJ  on,  is  this ;  That,  from  the 
very  nature  and  words  of  the  vcrditl  the  Jury  are  con- 
Hituted  J>:dgesofthe  law,  as  well  as  the  fait,  in  criminal 
cafes. — That  the  words  Guiltv  or  Not  Guii.tv  do 
not  merely  afccnain  the  commiffion  or  non-commi0ion  of 
any  indifferent  facl  ;  but  the  coramlGion  of  a  criminal 
fad;  or  the  being  free  from  any  crime,  as  the  fad  is 
not  done,  or  as  the  fafl  though  done  were  lawful,  or  per- 
formed without  any  illegal  or  criminal  intention.  That 
therefore  the  Jury  ia  terms  decide,  by  their  verdid,not  only 
on  the  perpetration  of  the  fad,  but  on  the  ciimmality 
annexed  to  it ;  fince  if  the  fad  be  not  criminal,  no  guilt 
is  incurred  ;  and  therefore  the  verdid  oi guilty  would  be 
falfe,  and  of  not  guilty  nonfcnfical  ;  no  guilt  attaching  to 
a  praife-worthy,  an  indifferent,  or  an  innocent  ad. — 
Two  anfwcrs  fuggell  thcmfclves;  one,  that  the  language 
in  which  alone  the  Jury  can  deliver  a  general  vcrdid, 
according  to  the  rules  pofitivcly  prcfcribcd  to  them  by 
law,  at  all  events  allows  the  faci  charged  to  be  criminal 
as  far  as  the  judgment  or  difcretlon  of  the  Jury  on  that 
quellion  can  be  excrcifed,  whatever  may  be  the  fubfe- 
cjueni  decilion  of  the  Cojrt.  The  fecond,  that  the  language 
of  the  vcrdid,  interpreted  according  to  tlie  rules  of  law, 
of  pradice,  and  of  cr.mmon  fenfe,  is  this — Guitrv 
—If  the  fad,  with  which  the  prifoner  is  charged  be  fuf- 
ficiently  Ilaicd,  and  is  a  crime  in  the  eye  of  the  law." 
And  that  this  is  the  true  interpretation  of  the  vcrdid  of 
guilty,  the  right  of  the  Court  to  arreft  the  judgment,  in 
cafe,  on  infpcdion  of  the  record,  they  arc  of  opinion  that 
the  fad  charged  is  no  crime,  or,  if  a  crime,  isdefedively 
charged,  is  undeniable  proof.  This  right  of  the  Court 
10  decide  the  law  in  the  event  of  a  verdid  of  guilty  is 
rccognifcd  hy  ftat,  \tCtQ.y<:.  60,  already  fo  often  cited. 
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Still  it  may  be  objedcd  that  the  Jury  by  a  verdid 
Not  guilty  have  a  ri^f-t  to  dceWe  the  law.  But  the 
fallacy  of  confounding  the  terms  right  and  pwiir  has  aU 
ready  been  noticed  :  and  it  may  lie  add:d  tUt  thotigH 
nliittan  Juries  wc.-c  fucceiEvcly  to  acquit  mw/CMdcfcn- 
danis  on  a  charge  of  publiihing  the  fame  iibcl,  their 
vcrdids  could  never  be  produced  as  precedent!  in  law, 
that  a  ttLtniieth  pcrfcn  might  not  be  indided  for  the 
fame  libel,  ijnd  found  guilty  by  a  twentieth  Jury. — Tu 
put  the  cafe  llill  llrongcr  ;  it  is  by  mrar^s  au  uncom- 
mon circumilance,  that  where  fevers!  criminals  arc  in- 
cluded in  the  fame  indidnienl.  thiy  lc\er  in  their  chaU 
Icnges,  and  arc  therefore  tried  kparatcly:  but  it  was 
never  imagined  that  the  convidion  or  acquittal  of  one. 
had  the  leall  cffed  upon  the  quellion  of  the  guilt  or  in- 
nocence of  the  others. — Wticreas  the  decifion  of  tlic 
Court,  on  an  indidment,  that  the  fsd  charged  in  it  as  a 
crime  was  not  fuch,  or  was  dcfeilively  chai-ged,  would 
quafh  the  whole  indidment  againll  all;  and  be  a  prece- 
dent for  arrelling  the  judgment  on  any  fubfequcnt  con- 
vidion, or  indidment  under  the  famr  circumlbnces— 
Why  ?  CUatly  bccaufc  in  one  cafe  the  mere  fad  is  de- 
cided, as  relates  to  the  Individual  accufed ;  in  the  other 
the  qucltion  of  law,  .is  relates  to  the  Crime  charged. 

Jn  fine,  it  will  doubtltis  he  granted  that  this  difpute 
on  the  power,  province,  and  rights  of  Juries  has  arilen 
from  a  jcaloufy,on  tiirir  parts, ol  the  predileciionfoppofcd 
to  be  entertained  by  Judges  of  the  Courts  cf  Law,  in  fa- 
vour of  the  King's  pterogativc  ;  and,  on  the  other  hand, 
from  the  opiiiiun  ihofe  courts  emertain  that  Juries  may 
be  too  much  inclined  to  ferecn  popular  offenders  from 
the  punilhmjnt  of  the  law. — It  may  not  be  unjuli  to 
imagine, thatdsjudgcs arc  now  indepcndcntof  ihcCioivp, 
they  are.  from  their  educ-^tions,  habits,  and  charadcrs, 
full  as  lil-'cly  to  ad  from  unbiaffed  principles  of  Juflice, 
as  any  Jury  feleded  from  the  defendant's  equals  :  and 
who,  fnim  what  may  well  be  confidcrcd  as  a  praife-worthy 
anxiety  in  behalf  of  a  fellow-citizen,  muft  unavoidably 
feel  every  caufc  as  in  fome  mcafurc  affeding  themfclves 
no  lefs  than  the  party  accufeJ. 

For  further  matter  incidental  to  the  duty  and  office  of 
a  Jury,  fee  this  Did.  titles  ^rial ;  Vtrdtd, 

JURROCK,  Akindofcork;  fce/a/.  i  ^.3.  8. 
JUS,  Law  or  right,  authority  and  rule.    Lit.  Di<r7, 
Jus  ACCRESCFNOi,  1$  thc  Tight  offurvivorfhip  be- 
tween joint- tenants .    LU.z'Aq:    I  /w-?.  I  So.   See  title 
yoim-ttaaai}. 

Jus  AO  REM,  An  inchtJate  and  imperfed  right,  fuck 
as  a  parfon  promoted  to  a  living  acquires  by  nocnination 
and  inilitulion.    2  Ccmm,  31Z. 

Jus  As'cLORUM.  'I'hc  laws  and  cuftoms  of  x\\c 
IVeji  StixcKS,  in  the  time  of  the  Hef'iar<hy  :  by  which  th< 
people  were  for  a  long  time  governed,  and  which  were 
preferred  before  all  other*,  were  termed  Jus  Anghntm^ 

Jus  CORo.v.r.,  The  right  of  thc  Crown;  and  it  is 
part  of  the  law  of  EngUrult  though  it  differs  in  many 
things  from  the  general  law  relating  to  the  Subjcd. 
I  /«//.  15.  The  King  may  purchafe  lands  to'Mm  and  his 
heirs,  but  he  is  feifed  thereof  in  Jure  Coronte ;  and  all  the 
lands  and  poffeflions  whereof  the  King  is  thus  feifed, 
flull  follow  the  crown  in  defcents,  tiV.  See  title  King* 

Jus  cuRiALiTATis  Anclia.  Scc  this  Did* 
title  Cvrtffy  tf  EttglaiiJ. 

P  Jc» 


JUS 


JUSTICES, 


Jir»  DVFtiCATUM,  li  where  a  man  haih  the  pof- 
fiUioii  as  welt  n»  psoperty  of  any  thing.  Brail,  lib.j^. 
traii.  4.  r.  4 :  i  Ccmm.  1 89. 

Ju%  Gentium,  The  Law uf  Nailons.  Thclawbv 
tvliich  kingdonij  and  fjcictics  m  gcocral  arc  governed.  , 
SeU  n.  See  ink  Jm^^uJ-Uir. 

Jus  Hasendi  &  KzTiMCN-Di,  Right  to  have  and 
retain  lUc  profits,  liilui,  and  ott'cringi,  uV.  of  a  rcftory 
or  parfonage.  ih^hi^t  Pitr/snt  La  m,  i  88. 

jts  H<tREDiTATti,  The  right  or  law  of  inherit- 
ancc.  Sec  title  Dt/ctn:. 

Jl  s  IN*  R,E.  Complete  and  full  rl^ht.  Such  as  a  par-  | 
foQ  acquires,  on  promctton  to  a  living,  who,  at'icr  nomi-  ' 
nation  and  inlV.cuiion,  hacli  corporal  pcircHion  dclivtrcd  to 
iilm ;  for  till  fuch  delivery  of  c0rpor.1l  poflcflioa  he  had 
Only  ^ut  in  rtttt.   z  Cc««.  312. 

Jus  Patr.okatu>,  a  Commiflion  granted  by  the 
bimop  to  I'omc  pcrlbns,  ufja'.Iy  his  CnanccJor,  and  others 
of  compelcnt  learning,  to  invjuire  wlio  ii  ilic  rightful  /a- 
t tin  of  SL  el-itrel'.  If  two  patrons  prcfcni  their  clerks,  the 
bifbup  fhall  determine  who  (halt  be  admitted  by  rtihf  »f 
patrsxagit  Is'r.  on  coinmiQion  of  inquiry  of  fix  clcrgy- 
inen»  and  lix  laymsn,  living  near  to  the  church  ;  who  are 
to  inquire  on  articks  as  a  jury.  WKcchcr  the  church  U 
void:  Who  prclcntcJ  la!l.'  Who  is  the  rightful  patron? 

But  if  cop:irccneri  fcvcraliy  prcfcnt  their  clerks,  the 
bilhop  is  not  obliged  to  award  a  Jui  Pairomtui,  bccaufc 
dicy  prefent  under  one  ttile ;  and  arc  not  in  like  cafe 
where  two  patrons  prcfcnt  under  fcvcral  titles.  5  Jte/.iQz : 

I  Inj}.  1 16. 

The  awarding  a  Jut  Patronau'tt  is  not  of  ncceffity,  but  1 
at  the  picwfure  of  thj  Ordinary,  fur  his  better  informa- 
tion who  hath  the  right  of  patronage,  for  if  be  will  at  his 
peril  ukc  notice  of  the  right,  he  may  admit  the  clerk  of 
cither  of  the  patrons,  without  a  Jus  Ptxtremuus.  1  l^ott. 
j6S.  .-\  bifhop  may  award  a  Jus  Patrci:atus  with  a 
lolcmn  premonition  to  all  perfons,  qucrum  inttrtfl,  Ut. 
where  he  knows  not  who  is  the  patron,  to  give  notice  of 
an  Avoidance  by  deprivation,  l^c.  thh.  318.  This  in- 
ijuiry  by  Jus  Pa:rc7saiut  is  to  excufc  the  Ordinary  from 
being  a  diilurber.  Sec  jCcww.  246.  Jus  pMroNotuj  is 
not  within  the  llatuteof  Jimitations,  i  M.StJf.i.  c.^.  In 
whofc  name,  and  under  what  ttjif  a  Jus  Patnaatus  is  (o 
iiVue,  (ecjiiit.  x  E^i.b.  c.i./e.t.j. 

Jus  Uoss£ssioNis,  A  right  of  feilin  or  poOelHon ; 
and  a  p.irfon  hath  a  right  to  the  po/reirion  of  the  church 
and  glebe,  for  l-e  la/it  the  freehold  ;  and  is  to  receive  the 
proBts  to  Ills  own  ufe.  Par/.  Laxv  niS.  Sec  title  Par/on, 

Jus  pRESENTATioNis,  Thc  right  of  the  paiion  of 
prcfcnitng  his  clerk  unto  the  Ordinary  to  be  admittctl, 
inllituted,  and  induflcd  into  a  church.  Sec  this  DiA.  title 

Jus  R£CUPSKAN'Di>  (ntran'di,  &c.  A  right  of 
Kcrvcrtng  and  entering  lands,  irV.  All  ihcfc  rights  fol- 
lowing the  relation  of  their  objcfl^,  arc  thc  effefls  of  the 

Cizfii  ittiv.   Ca.  Lii.  266. 

JUST  A,  A  certain  mcafure  of  liquor,  ;r.^Ju!ta«m- 
fura;  being  as  much  as  was  fuEcient  to  diink  at  once. 
Mm.  viV^.    ->«.  1 .  pa^.  149. 

JUSTICE,  Jajlirta]  Is  defined  to  be  a  condant,  righ- 
teous inclination  10  give  every  one  his  due  ;  or  the  .id  of 
doing  what  is  right  and  juil.  Clmmi.  JebHjen.  Lake, 
Jujlit*  The  delaying  Jfjfia  h  an  obllruftton  to  and  kind 
«f  denial  thereof^  but  thU  u  uiidcrllood  of  amKceifafy 


and  onjufl  delay^  for  fometimrs  it  is  convenieat  for  the 
brtter  6nding  out  thc  truth,  and  prepartttioo  of  parties* 
(hat  they  may  not  be  furprizcd. 

Jujliic  and  risht  fliall  not  be  fold,  denied,  or  delayed. 
f'lt:^.  Char:.  9?/r«f.  3.  ^.  29.  Right  fhall  be  done  to 
all  without  rcfpccV  Siat.tf'eJ}.  i.  3  E.i.  1.  c.i,  Juftict 
fhaU  not  be  delayed  for  any  command  under  the  Great 
Scal,^.:.  sfy.j'.r.K:  I4£</.  3./<ir.  I.  r.  I4 : 
r.  to.   Sec  lilies  Uateai  Ctrflns;  LiSrrtits. 

JUSTICEMENTS,  (win jyj.tia.  All  things  belong- 
ing to  jujiice.  Ce.  on  ti''ej}m.  I  .jd.  225.  Alfo  the  cfTccls 
or  execution  of  jujUtt  or  of  jurifdiiliun. 

JUSTICES;  Jti/iidtirii. 
Orri  crRs  deputed  by  thc  King  toadminifler  Jufltec, 
and  ^0  n^hi  hy  iva-i  cf  jHtigtmnt,  They  are  called  J  uftice* 
bccaufe  in  ancient  time  the  Latin  word  for  a  Judge  was 
jujliiia,  and  for  that  he  hath  his  au;hority  by  deputation, 
and  not  juri  mafijjreuitt'  CUwxnL  lil/.z.  t.b.  See  title 
7nJg„. 

Of  ihcfc  J^jJirts  there  arc  various  forts,  with  various 
powers  and  duties,  as  hereafter  Ihortly  fet  forth  under  thc 
fubtcquent  tides /a^/Vf/^  Jjjsji,  tec  ;  and  fee  this  Di<ft. 
titles  Courts  i  Ciaictry;  ffv/'/r:  Kine*j  Binchi  Cmbmm 
PUas,  i^<. 

JtJSTiCBS  OF  Assist,  J-Jiiciarii ad iapitndaieffijas.\ 
Such  as  were  wont  by  fpecial  commlffion  to  be  fcnt  (as 
occafion  was  offered]  into  this  or  that  county,  to  take 
aiftfes  for  the  cafe  of  thc  Subjects  ;  for,  as  ihcfe  aflions 
pafs  alway:>  by  Jury,  many  men  could  not,  without  da- 
mage and  charge,  be  brought  to  LinJun,  therefore  jaf- 
ticcs  for  this  purpofe,  byccmmifTun  particularly  author* 
ized,  were  fent  to  them.  For  it  feems,  that  thc  Jullicesof 
thc  ComoiM  Pitas  had  no  power  to  take  aflifcs  till  thc  flat, 
of  8/^.2.  r.  2,  by  which  they  were  enabled  to  do  it,  and 
to  deliver  gaols.  And  thc  Juiliccs  of  thc  Kirk's  Bench 
have  by  that  lUtute  fuch  power  atlirmcd  unto  them,  as 
they  had  one  hundred  years  before. 

Thefe  commillions  atl  ca'/serJm  ajjijas,  have  of  late 
years  been  fettled  and  executed  only  in  teHt^  and  the  kvg 
'ViieatioM,  (called  now  thc  Lci:  and  ^'ajci«ci-  .MUfes,)  when 
the  Jeftices,  and  other  learned  lawyers,  may  be  at  Icifurc 
to  attend  ihofe  comrovcrfics ;  whereupon  it  alfo  falls  out, 
that  the  matters  that  were  wont  to  be  heard  by  more  ge- 
neral commtfiion>  (yfjujhiti  in  Ejr.-,  are  heard  ail  at  one 
time  with  ihefe  ailifes,  which  was  not  fo  of  old,  as  ap- 
pears by  Bra/}Qa,  lih.-^.  ciip.y.  mm.t.  And  by  this 
means  thejuflices  of  both  Benches  being  wcrthily  ac- 
counted thc  nticA  of  all  others,  and  their  aMan:--,  were 
employed  in  tScfe  afTairs.  That  Jufticcs  of  Afijfc  .md 
JuTticcs  in  F.yrc  did  anciently  difiV r,  cf  pearcth  by  fiai* 
27£rf.  3.  e  <y.  And  that  Jj  Hc^-s  of  A^"ifc  ard  Jullices 
of  Gaol-delivcry  were  differcni,  is  evident  by  >?«.•.  4£d'.3. 
f.  3.  The  oath  ukco  by  the  Juiliccs  of  Affife  is  all  one 
with  that  taken  by  thc  Juiliccs  of  the  Km^'s  Bench.  Old 
Abridgment  of  Statutes,  tit.  Sacretueiut-njitjlidcrioram, 
CffVieil.    See  further  title  .<^?. 

To  what  is  faid  under  this  D\<i.  liilc  JJiji,  oaay  b« 
added,  that 

The  Courts  of  jlji/e  and  Niji  Prius  are  compoC.*d 
of  two  or  more  commiflionerf,  svho  arc  fcnt  twi^  in 
every  year,  by  the  King's  fpecial  commlirion,a:l  round  thc 
kingdom,  (except  Lcadin  and  MaiJ^.yix,  where  Courts 
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of  Nt/ITri.v;  are  holJen  in  and  after  every  Term,  before 
the  Chief  or  other  judge  of  the  fcvcral  fuperior  Courts; 
and  evcept  the  foui  Northern  Couniies,  where  tlie  aiUfcs 
are  only  holdcn  twice  a-year,)  to  try  by  a  jury  of  the 
rcfpeilive  counties  the  truth  of  fucb  matter^  of  fafl  as 
are  then  under  difpute  in  IfcJiminfter-HaU.  Thefc  Judges 
of  Aflifc  came  into  ufe  in  the  room  of  Jufticcs  in  Eyre, 
jujJiciarii  in  t:ifcere  (or  itiHtraatet )  ;  who  were  regularly 
elhbiifhcd,  if  not  firll  appointed  by  the  parliament  of 
Hortbampun,  A.  D.  1176,  22  Hen.  with  a  delegated 
power  from  tlic  King's  Great  Court,  or  aula  regia,  being 
looked  upon  as  members  thereof :  and  they  afterivards 
made  their  circuit  round  the  kingdom  once  in  fevcn 
years  for  the  purpofe  of  trying  caufcs.  Co.  i;/.  293. 
They  were  aftenv.irds  dtrcfled  by  Magna  Charia,  c.  11,  i 
to  be  fent  into  ev*ry  counlytwice  a-ycar,  to  lake  (or  < 
receive  the  verdifl  of  the  jurors,  or  recognitors  in  cer-  ; 
tain  actions  then  called)  recognitions  in  adifes;  the  mofl 
di^culc  of  which  they  arc  direi^ed  to  adjourn  into  the  ' 
Court  of  Common  Pleats  to  be  there  determined.  The 
Itinerant  Juftices  were  fometimes  mere  jurticcs  of  Affifc, 
or  of  Dower,  or  of  Gaol-dclivcry,  and  the  like ;  and  they 
had  fometimes  a  more  general  commiinonf  to  determine 
all  manner  of  cauf.  s,  being  iiQti^\\\i\&^JuJliaarii ad emnta 
pladta.  Br^B.  I.  3.  /r.  1.  u,  Uut  the  prcfent  juflices 
of  Aflife  and  Nifi  Priui  arc  more  immediately  derived 
from  the  Jlat.  fVtJfm.  2.  1 3  ^.  i .  c .  30,  which  dircfts  them 
to  be  affigned  out  of  the  King's  fworn  Juilicei,  aflbciat- 
ing  to  thcmfelvcs  one  or  two  difcreet  knights  of  each 
county.  By/'*;/.27£.i.  (explained  by  12^.2.^.3,) 
ainfes  and  inquclh  were  allowed  to  be  taken  before  any 
one  Juftice  of  the  court  in  which  the  plea  was  brought ; 
aiTociaiing  to  him  one  knight,  or  other  approved  man  of 
the  county.  And,  lartly,  by  Jiat.  14^.3.  c.  16,  In- 
queiU  of  Niji  Print  may  be  taken  before  any  judice  of 
cither  Bench,  (though  the  plea  be  not  dependmg  in  his 
own  court,)  or  before  the  Chief  Baron  of  the  Exchequo-y 
if  he  be  a  man  of  the  law ;  or  otherwife  before  the  Juf- 
tices  of  Aflife,  fo  that  on-'  of  fuch  Juftices  be  a  Judge  of 
the  Kind's  Bench  or  CdTimoit  PUas^  or  the  King's  Ser- 
jeant f*vorn.  They  ufually  make  their  circuits  in  the 
rcfpedive  vacations  after  Hilary  and  Trinily  Terms; 
aJIires  being  allowed  to  be  taken  in  the  holy  time  of  ten: 
by  coauoi  of  the  Bilhops  ai  the  rcqucfl  of  the  King,  as 
exprefled  in  Jiat.  tVefltn,  i,  3  Kd,  i.  f.51.  And  it  was 
alfo  ulual,  during  the  times  of  popery,  for  the  prelates  to 
grant  annual  licences  to  the  JulHccs  of  Anife  to  admt- 
niller  oaths  in  holy  times :  for  oadis  being  of  a  facred 
nature,  the  logic  ofihofe  ages  concluded  that  they  mull 
be  of  ccclefiaftical  cognizance.  InlUnccs  hereof  nny  be 
met  with  in  the  Appendix  to  Zpdman%  Original  of  the 
Terms,  and  in  Park<r^%  .'Vntiquitics,  209.  The  prudent 
jealoufy  of  our  anceftors  ordained,  that  no  man  of  law 
/hould  be  Jud^e  of  Aflife  in  his  oivn  county  wherein  he 
was  born  or  doth  inhabit.  Statutes  j^E.^.  <.2  :  8  Riclr.z. 
f .  2  :  33  Hi-/j.  8.  f.  24..  But  this  rellraint  is  now  taken 
ofl',  as  to  Jufticti  tf  Oyer  and  Termimr^  by  Jiat.  \z  2. 

27.    See  port  that  title;  and  for  further  information 
on  this  head,  this  Diil.  tit.  AjJifi. 

The  Courts  of  Kiji  Prtut  in  L<in<ioH  and  MiddUfex  are 
called  B:ttingi\  and  thofe  for  MiddU/tx  were  cftablifhed 
by  the  Legillature  in  the  reign  of  Queen  Elixahtth,  Jn 
ancient  times  all  iflucs  in  aftions  brought  in  that  county 
were  tried  at  ffrjimirjlir  in  the  Terms,  at  the  bar  of  the 


[  Court  in  which  the  a£lion  was  inflituted:  but  vvKcn  the 
bufinefs  of  the  Courts  incrcafed,  thcfe  trials  were  four.d 
fo  great  an  inconvenience,  that  it  was  cnafted  by  Jiji» 
\%  Eiiz.  c.\Zt  that  the  Chief  J  u  (lice  of  the  Kin^'jUittc/* 
ftiould  be  empowered  to  try  within  the  term,  or  within 
four  days  after  the  end  of  the  term,  all  th-:  iffuci  joined 
in  the  Courts  of  Chancery  and  King's  Bench ;  and  that  the 
Chief  Juftice  of  the  Common  Pleas,  and  the  Ciiicf  Daron 
I  of  r}\<i  Exchequer y  fhould  in  like  manner  try  the  ifiur 
I  joined  in  their  rcfpedive  Courts.— -In  the  ablcnce  of  ai  ;. 
one  of  the  Chiefs,  the  fame  authority  was  given  to  twj 
of  thejudgesor  Barons  of  his  Court.— The  fiat.  xzOea.x. 
f.31,  extended  the  time  to  eight  days  after  term;  and 
impowered  one  Judge  or  Baron  to  fit  in  the  abf^ncc  or 
the  Chief. — Stat.  2^  Geo.z.  c.  18,  extended  the  time 
after  Term  Aill  further  to  14  days. 

JusTicss  OP  BOTH  Bekches,  Shall  decidc  plea-; 
commenced  before  other  matters  be  arraigned.  Sfu:. 
If^e^lm.  I.  -^Ed.i.  ^.46.  See  tliis  Divt.  titles  Ki>:^'- 
Beach  i  Ccmmm  Pleas, 

Justices   in  Eyre,  'JufiUiarii  itina-antes.  So 
termed  of  the  old  French  word  erre,  as  a  gravid  mr,  ;.  e. 
\  ntagtt'.t  itinerihusy  proverbially  fpoken.J    Thefe,  in  an- 
cient time,  were  fen t  with  commiiiion  into  divers  coun- 
ties to  hear  fuch  caufcs  cfpccially,  as  were  termed  Plea: 
of  the  Crty'M't.    And  this  was  done  for  tlie  cafe  of  tlu 
people,  who  mud  elfe  have  been  hurried  to  the  King's 
Bench,  if  the  cafe  were  too  high  for  the  county-court: 
I  They  difl'ercd  from  thi:  J i.ft ices  tj' Oyer  and  Tti  miner 
were  fent  upon  one  or  a  {tw  fpecial  caufes,  and  to  one. 
place;  whereas  the  yujlicer  in  Eyre  were  fent  through  rhc 
provinces  and  counties  of  the  land,  with  more  iudeiinite 
and  general  commiiiion,  asappeareth  by  BracUu,  hh.  3, 
■   rr.  1 1,  I  2,  I  3.  and  Briston,  citp.  2. 
1      And  again,  becaufe  the  jutlices  of  Oyer  and  Tcrmi- 
\  ncr  were  Ux\\  uncertainly  upon  any  uproar,  or  other  oc- 
,  cafion  in  the  counrry  ;  but  iIi-Mc  in  Eye  (as  Mr.  Git/zt 
fets  down  in  the  i'rcfa.: jz-        ywv...-  .^J  v.trj  lent  but 
once  in  every  fcvcn  years;  with  whom  agreej  Honte  in 
:  his  Mirror  of'jujlicesy  L  2.  e.   i^eux  ftoient  ejh-e  a^mtrs^ 
i5e.  is  /.  2.  cap.  Des pccbes  criiN:nnIi%  iSe.  id J'uit  del Pcy, 
isV.    And  l/h.  3 .  cap.  De  JujUces  i::  Eyre  :  Where  he  alio 
declares  what  belongs  to  their  oflice.    But  according  lo 
■  Ong.  'Jiiridieiidcsy  they  went  oftcncr.    'I'hefe  were  infti- 
luttd  by  King  Henry  the  Second,  as  Cumden  in  his  i»/-r>, 
witnefleih,  pug,  104. — Hcved^H par.  pojl.foor.  AimaLfcU 
113,  hath  of  them  thefe  words,  jujliciarii  itinerantes,  cen- 
Jliiuti  per  Hcnrlcum  feeuKdnni,  qui  di'Vifit  Regnum/uiiTtt  iit 
/ex  partes,  per  quarum  fiagutat  trcs  JuAiciarios  itincrantes 
ccsjhiuity  ^V.    In  fonie  refpecl  they  rcfcmblcd  our  Ji./' 
tscci  of  Jj/i/e  at  prcfent,  though  their  authority  and  man- 
ner of  proceeding  much  diffei .  i/t^.  Z93:  Cotve/l.  See 
ante  tit.  fujlices  of  AJlfe. 

Justice  of  the  Forest,  *f^t^ieiar}us fercfl.i*\\  Is 
a  Lord  by  his  ofiicc,  and  hears  and  tfctermines  alfofFcnces 
within  the  forefl,  ccmmittcd  ag.iinft  vert  or  vmifon:  Of 
thefe  there  are  two,  whereof  one  hath  juriidiclion  over 
all  f-orejh  on  this  fide  Trevt,  the  other  of  all  beyond  ir. 
I  The  chief  point  of  their  jiirifdi£^ion  confilleth  upon  the: 

(articles  of  the  King's  charier,  called  Chana  de  faref}/;, 
m3tdc  fififro  ^  Hen.  ^.  concerning  which  fee  Cwnd.  iint, 
V  2  p.zXA,. 


JUSTICES 


OF  GaOL-I)ELIV£RY 


— OF  Oyer,  y<-. 


/.  Z14.  The  court  where  iVs  Jufticc  fiu  and  dctermipes* 
ii  called  Tht  jufit.  t'ftat  if  tkt-fcrejl,  held  once  every  three 
years.  MatfwooiPt  Fittji  Laautt  cap. 2^.  He  is  alfo 
called  yu/Iict  in  Eyre  of  tin  Ttrtft ;  and  U  the  only  fnf- 
tice  that  may  appoint  a  deputy  by  the  llatube  of  32  Heii.  3. 
<.  35.  See  title /"criyf. 

Justices  op  Gaoi -or livery,  'Jujiuufii  cd 
Geulas  (/ehicranJiu,]  Arc  thole  who  are  lent  with  comniil- 
fion»  to  hear  aud  ileterinine  all  caufcs  ap^rtt:Dmg  to 
fuch,  who  for  any  offence  are  cafl  into  gaol  :  part  of 
their  authority  is  to  punifh  I'uch  as  let  to  mainprize  thofc 
prifoners  who  are  not  batt.thlc  by  law,  nor  by  the 
lUiutc  De  Fhi'tous,  ca^.  \.  F.N.S.fe/.i^l.  Thefu  fcem 
in  ancient  tim-:  to  ha\c  brcn  C:nt  into  the  country  upun 
fevcral  occafions;  but  af:crwards  ef  Jfi/e  were 

likcwife  autiiurr/ed  to  the  like  purpofcs.  .iti:/  4  £^.3. 
f.  3.  Their  oath  is  all  one  with  others  of  the  King's,  fit/, 
ticej  of  cither  Bench.  See /*xf,  2  i*.  3.  c.  2  :  OU  .UrtJg- 
mefit  ef  the  S:wuU's,  tit.  So'^ramintum  fuflidarivrvm : 
Cstvil/.  Julliccs  ot  Atiife,  if  laymen,  (hall  deliver  the 
ffacls.  St.il.  ij  EJ.  I.  J}.  I,  c.\, — The  JulUccs  of  Peace 
jball  deliver  over  their  indiuments  to  the  JutUces  of 
Gaol-delivery.  Stat,  4.  EJ.  3.  r.  2. — See  f^t  Jfjiieti  of 
Ojer  anJ  Tertaiatr, 

JUSTICB  or  THE  HuSDRED,  JuflicioriuJ  Hut' 
irtJi."]  Erat  ipft  hundrcdi  Domlnus,  qui  tt  crniurh  ti  «h- 
itfiAriuJ,  hundredique  alJi-rmannm  apptlhiut  ejf.  Pr/rtrat 
0mi:i6us  hundred!  friBurgu ,  coKgnovitqut  J^-  caujti maju/cuUi ^ 
ftfa  itttifJtmJiniri  noa  ptthcrunt.  Spelm.  ^ctwXc  Hun Jre J. 

Justices  or  the  Jews,  Jufiiciarii  ad cuJIoJiam  Ja* 
dteorum  aj^gn/ui.]  King  RicharJ  I.  after  his  return  out  of 
ihe  Holy  Land,  utno  1 194,  appointed  particular  Jufticcs, 
laws,  and  orders,  for  prrvcnting  the  frauds,  and  regulat- 
ing the  contrafts  and  ufury  of  the  Je^i.  Ho^tJcn,  parte 
t^- /■  745  =  Ciauf.  3  £<y.  I .  «.  1 9. 

JirsTicis  OF  Labourers.   Jafllces  heretofore  ap- 
pointed to  redrefs  the  frowardncfs  oUahonring  tatn,  who  ^ 
nrouM  either  be  idle,  or  have  unreafonable  wages.  Sec  the 
•Id  Statuiet  1 1  Ej.  3.  r.  1 ;  25  EJ.  3 .  r.  8  :  31  £</.'  1 .  r.  6. 

Justices  or  Nrsi  Prius,  Are  all  one  at  this  time 
with  fafiiiti  «f  AJfffit  for  it  is  a  common  adjoumifjcnt  of 
a  caule  in  rhc  Common  Pleas,  to  put  it  off  to  fuch  a  day, 
jV/i^  Pr'iHS  fujiiaarii  •vtRtrtnt  aJ  tai  pcritt  aJ capunJai  a/. 
Jihu ;  uiilejt  the  J  uiuces  Oi  ill  frjl  come  to  a  place  named  to 
(ike  the  a^ifc  ;  which  ihcy  are  fure  to  do ;  and  upon  this 
claufe  of  idjournmerrt  they  are  cilled  J'^^'Z/.v;  rf  Siji  Pnm, 
ai  well  as  Juflices  of  Afiirc,  Their  commiflion  you  nuy 
fee  in  (Jyomp.  furif,  fel.  ;  yet  with  this  difference  be- 
rwcen  ihcrn,  that  fufiUcs  of  AJJifi  have  power  to  give 
judgment  in  a  caufc,  but  Juj!iets  of  Nifi  Prim  only  to 
rake  the  vcrdi<>.  But  in  the  n:i:ure  of  both  their  func- 
tions, this  fcemj  to  be  the  grcaicil  dilFerencc,  that  Jujticei 
sf  Ntfi  Pnui  have  to  deal  in  caufes  pcrfonal  as  well  .-.s 
real ;  whereas  Jujiiiet  rf  Ajfife,  in  flrifl  acceptation, 
meddle  only  with  the  poficflbry  writs  ctlled  Affifc.  CoweU. 
Sec  title  JuftiiCj  ef  A£ife ;  and  lilies  fury  \  JuJgts ;  Aj/ife. 

Justices  op  Oyer  akd  Terminer,  fuftidarii 
0d  auJicnJum  U  ttrmiKanifum  ]    Wcc  JulUccs  deputed 


upon  fome  fpecisl  or  extraordinary  occafions.  Fi>%ltfteri 
in  his  Sat.  Brtv.  faith.  That  thj  comnr.ffion  J'Oytr  onj 
Termimr  is  direfted  to  certain  pcrfons  upon  .my  great  riot, 
infurrtcUoii,  heinous  mifdcmeanors,  or  trctpaifts  corn- 
mined.  And  beciufe  the  occa5on  of  granting  this  com- 
tnrllion  fhouU  be  maturely  weighed,  it  iii  provided  by 
k\\c  tUtuie  made  2  EJ.  t.  2,  That  no  fuch  cornmifiion 
ought  to  be  granted,  but  tiut  they  Ihall  b-'  difpatch- 
ed  before  the  Jurticts  of  the  one  Bench  or  other,  or 
fujlutt  errjaf,  except  for  horrible  treipaffes,  and  that  by 
the  fpecial  favour  of  the  King.  The  iorm  of  thia  com- 
miflion.  fee  F.N.  B.f.i  10. 

The  Cojrii  of  Ojer  anJ  Terminert  and  general  Ga»t- 
Jtlivery,  are  of  a  general  nature,  and  univsrfally  ditFufed 
over  ttie  kingdom ;  but  yet  are  of  a  local  jurildi^Hon, 
and  confined  to  p^rlicuUr  diftrifts.  Thefe  are  held  be- 
fore the  King's  Commifiioneri.  among  whom  are  ufually 
two  Judges  of  the  Courts  at  WeJ}minfirTt  twice  in  every 
year,  in  every  county  of  the  kingdom  ;  except  the  four 
iiotihcrn  ones#  where  they  are  hetd  only  once,  and  Lon^ 
Jon  and  MiJiiUftx,  wherein  they  are  held  ei«ht  times. 
Thefe  were  flightly  mentioned  under  the  foregoing  article, 
'Jufaces  rf  AJ!je\  and  und.T  x\\Xc  AJift,  it  is  obfervcd, 
that,  at  what  is  ufually  called  the  AlUics,  the  Judges  fit 
by  virtue  of  five  fevcral  authorities:  two  of  which,  the 
CommifTion  of  JJi/e  and  its  attendant  jurifdiction  of  Nifi 
Priui,  being  principally  of  a  civil  nature,  arc  there  ex- 
plained :  to  tt'hicli  may  here  be  added,  that  thefe  JuAices 
have,  by  virtue  of  feveral  llatutes,  a  criminal  jurifdt^ion 
alfo,  in  certain  fpecial  cafes.  2  Ha/.  P.  C,  39  :  2  Hav:k. 
P.  C.  ^.7,  As  to  another  authority,  the  Commiflion  of 
the  Peace;  Sec/^-?,  title  fujikei  of  the  Peace.  It  may 
here  be  mentioned,  that  all  the  Juiliccs  of  the  Peace  of 
any  county  wherein  the  affifcs  arc  held,  arc  bound  by  law 
to  attend  them ,  or  elfe  are  liable  to  a  fine,  in  order  to  return 
rccogniitancei,i5V.and  toalHft  the  Judges  in  fuch  matters 
as  lie  within  their  knowledge  and  jurifoi^ion,  and  ia 
which  fome  of  them  have  probably  been  concerned,  by 
way  of  previous  examination.  B  jt  the  authority  now  to 
be  explained  is  the  commilTion  of  Oyri- ai*/ 7Vnpi/«fr,  to 
hear  and  dcter.'nine  all  trcafciis,  fcloniei,  snd  mifdf- 
mcanors.  This  is  directed  to  the  Judges  and  fevcral 
others,  or  any  ttt  0  of  them ;  but  the  J'idgc*  or  Serjeants 
at  Law  only  are  of  the  querumt  fo  that  the  \cX  cannot  ad 
without  the  prcfeuce  of  one  of  them.  '2  he  words  of  the 
commiHi^n  are,  •*  to  inquire,  hear,  and  determine:"  fo 
that  by  virtue  of  this  commiiTion  they  can  only  proceed 
upon  an  indiitment  found  at  the  fame  ailifcs ;  for  they 
mult  firll  inquire,  by  means  of  the  Or.ind  Jury  or  Inquel^. 
bcfctc  they  arc  empowered  to  hear  and  determine  by  the 
help  of  the  Petit  Jury.  Therefore  they  have  befidcs  all 
ihefc  a  commillion  of  gcn£r«!  GaK,l-Jtltvrryt  which  em- 
powers them  to  try  and  dc'iver  every  piifoncr,  who  ihall 
be  in  the  gaol  when  the  Judges  arrive  at  the  circuit  town, 
whenever,  or  before  whomfocver  indited,  or  for  what- 
ever crime  committed.  It  was  anciently  the  courfe  to 
iifue  fpecial  writs  of  gaol-dciivcry  for  each  particular 
prifoner,  which  were  called  the  Writ*  dt  ham  et  mah ; 
2 /«/?.  43  :  but  ihefe  being  fy-:n:l  inccnvcnieni  and  op - 
prelGvc,  a  genera!  commiUion  for  all  the  prifoners  has 
long  been  cllablilhed  in  their  ftcad.  So  that,  one  way  or 
the  other,  the  gacis  are  in  general  cleared,  and  all  of- 
fenders tried,  puni(hed,  or  delivered,  twice  in  every 
.  year :  a  confUtuuoa  of  lingular  ufe  and  excellence. 

Some-. 


JUSTICES, 


—OF  THE  Peace. 


Sometimes  alfo,  upon  urgent  occafions,  the  King  ifl'uc* 
a  fpfci.il  and  exti  jur  Jinary  i-ominiflion  o(  Ofcr  and  7'ri  * 
mifcr,  and  Gaol-.{rh'-j(yyt  confined  to  ihol'i*  otfcnccs  which 
fland  in  need  of  immcdntt:  inquiry  nnd  pumn)mcnt,  upon 
which  ihc  courf;  of  proceeding  is  much  raaic  as 
upon  general  and  ordinary  coniutin:ons. 

Formerly  it  wa*  hdd.  in  pui  fj.ince  of  the  flatutcs  8  J?,  i. 
f.  2  :  3  J  //.  S.  c  ^ ,  that  no  jutigc  or  other  lawyer  could 
acl  in  the  commtJlion  of  Oyer  and  •Termtmrt  or  in  that  of 
Gaol-delivcry,  within  his  own  county  where  he  was  born 
or  inhabited  ;  in  hkc  manner  they  are  prohibited  Jrom 
being  judges  of  AHife,  and  determining  civil  caul'es. 
But  that  local  partiality,  which  the  jcaloufy  of  our  an- 
Ccftors  was  careful  to  prevent,  being  judged  lefs  iiiccly  to 
operate  in  the  trial  of  crinics  and  niildeincanors,  than  in 
matters  of  property  and  dii'putcs  between  party  and 
party,  it  wa*  thought  proper  by  the  fiat,  I2  GVo.  2.  c.  27, 
10  allow  any  man  to  be  a  JulHcc  of  Oytr  and  Tenmntr 
and  general  Gaol-delivery  within  any  county  of  iV/ZoW. 
^Ccnm.  269  — 27  1.  In  finc.as  the  JuIiiccsofy^Syr 2nd  A'^ 
Priut  arc  appointed  to  try  civil  caufcs,  fo  arc  the  Juftices 
of  Oyer  am}  Terminer  and  Giicl-dcLvtry  to  try  indictments 
for  Crimea  .ill  over  the  kingdotTi«  at  \v\\\i  arc  generally 
denominated  the  Circuits  or  Allifes ;  and  the  towns  where 
they  come  to  execute  their  commifTiuns  arc  called  the 
AHife  towns,  and  generally  the  County  towns. 

Justices  of  the  Pavilion,  Jujliciarti  Pavi- 
/ienh]  Are  certain  Judges  of  a.  Pu'-/><yujJir  Courts  of  a 
moll  tranfcendcnt  jurifJiciiont  held  under  the  Bilhop  of 
Wincbefier  at  a  fair  on  St.  Gilet^s  llill near  that  city,  by  vir- 
tue of  letters  patent  granted  by  RichartiW.  andi.V'cc.  IV. 
Epi/ccpus  Wynlon,  fucccjjhres  J'uoiy  a  tempore  que^  i^e., 
Julliciarios  /uesy  qui  •vocantur  Julliciarii  Pavilioni^,  eeg- 
viliones  plucitorum  tsf  alizrum  B(gctiQri.m  tiiJem  fmu 
durantet  necnon  elaves  portarum  euftcdiam  pradtila 
eimtatis  nofira  Wynion,  pro  cerio  umpire  ftrttt  tlltus, 
acBuullai  alias  li&ertatest  immuniiaus  Is  ct>nfuauditttt 
ba6ui£i,  ijfc.  See'lhc  patent  at  large  in  Prynae't  Animud* 

Justices  of  the  Peace; 
Judges  of  Record,  sppointcd  by  the  King's  commif- 
fion  to  be  Jurtices  within  certain  limits;  generally  within 
ihc  counties  where  they  are  reftdent;  for  the  coofervation 
of  the  peace,  and  for  the  execution  of  divcr>  things  com- 
prehended within  their  commifiion,  and  within  divers  Ua- 
tutcs  committed  to  their  charge.  Dah.  r.  2.  iJcc  Biirn*s 
J.  tU,Jufiicej  of  ihe  Peace.  The  principal  of  thefe  is  the 
Cufios  Roiulcrum,  or  Keeper  of  the  RccordsAjf  the  Csunty. 
I  Comm.  349. 

I.  0/ the  Origin  cf  thtfi  Ofuen. 
II.  Of  ifj<:r  Cimntijpa/tf  and  tti  DeterminatioH. 

III.  Of  their  ^alijicatirms, 

IV.  Of  jUirPa-Mtry  Duly,  and  O/iee. 

I.  'i'hc  Common  Law  hath  cve^r  had  a  fprcial  care 
and  regard  for  the  confervaiion  of  the  peace  :  for  peace 
is  the  very  end  and  foundation  of  Civil  society.  And 
therefore  before  titc  prefcnt  conftituuon  of  Juliices  wa? 
invented,  there  were  peculiar  officers  apoii.ted  by  the 
common  law  for  the  maintenance  of  the  public  peace. 
Of  ihcfe,  fome  had  and  ftill  have  this  power  annexed  to 
other  o/Hces  which  they  hold  ;  others  had  it  merely  by  ii- 
fclf,  and  were  thence  named  Cuficties  or  Conjcrvatorts 


Pac:s.  Thofe  that  were  fo  i^iriuie  »feit  ftill  continue  : 
but  the  latter  fort  are  fupcrfcdcd  by  the  modcrit  juliices. 

The  King's  Majctly  is,  by  his  cilice  and  dignity  royal, 
tlic  principal  Conlervator  of  the  peace  within  a!l  his  do- 
minions, and  may  give  authority  to  any  other  to  fee  the 
peace  kept,  and  to  puniOi  fuch  as  break  11:  hence  it  is 
ufualiy  called  ih^ King's  Peace,  l.tnnh.  Etrennreh.xz.— 
The  IjOrd  Chancellor  or  Kc^-pcr,  the  Lord  Ticafurcr, 
the  Lord  High  Steward  of  E-i^huui^  (when  any  fuch 
Ofhcers  are  in  being,)  and  all  the  juliices  of  the  Court  of 
King's  Bench  (by  virtue  of  ihcir  ofliccs).  and  the  M^illcr 
of  the  Koils  (by  preictiption),  arc  general  Confervators 
of  the  peace  throughout  the  whole  kingdom,  and  may 
commit  all  breakers  of  it,  or  bind  them  m  recognizances 
to  keep  it.  Letmh.  1  2.  The  other  Judges  are  fo,  or.ly  in 
their  own  courts,  Tnc  Coroner  i;  alfo  a  Conlervator  of 
the  peace  within  his  own  county;  as  is  alfo  the  Sheriii'; 
and  both  of  them  may  lake  a  recognizance  or  fecurity  of 
the  peace.  5r/.'/.  3  :  f,  N.B.St.  Conllables,  tything- 
mcn,  and  ilic  like,  arc  alfo  confervatcrs  of  the  peace 
within  their  own  jurifdi£lions ;  and  may  apprehcrd  «!! 
breakers  of  the  peace,  and  commit  them,  till  they  find 
furetics  for  their  keeping  it.  tamb.x^.  SttinlcConfia/'/e. 

Thofe  that  were,  witiiout  any  office,  ftmply  and  merely 
Confervators  of  the  peace,  cither  claimcil  tnat  power  by 
prefcription,  or  were  bound  to  exercife  it  by  the  tenure  of 
their  lands;  or,  lalUy,  were  chofen  by  the  frcthi  lders 
in  full  county-court  before  the  Shtrili";  the  writ  for  their 
cleflion  direiling  them  to  be  chofen  de  pnbiQrthiu  tt 
patent iori&ut  ecmitattis  fui  in  tu/hdes  petdi.  Lamb.  15  —  1 7. 
But  when  Queen  Jfatei,  the  wife  of  Edward  \\.  h.id 
contrived  to  depofe  her  hufband,  by  a  forced  rcfignaiion 
of  the  crown,  and  had  fet  up  his  Ton  Ed~j:ard\i\.  in  his 
place,  this  being  a  thing  then  without  example  in  Eng' 
/and,  it  was  feared  would  much  alarm  the  people:  efpc- 
cially  as  iht  old  King  was  living,  though*  hurried  about 
from  callle  to  caftle,  til!  at  lalt  tie  met  with  an  unnmciy 
death.  To  prevent  therefore  any  rifings,  or  other  dif- 
turbances  of  the  peace,  the  new  King  fcnt  writs  to  all  the 
Sheriffs  in  Eagland,  the  form  of  which  is  prcferved  by 
Thoinar  fFaiftitehamt  Htfi.  J.O.  1 527;  giving  a  p!au- 
fible  account  of  the  manner  of  his  obtoining  the  crown  ; 
to  wit,  that  it  was  done  tpjiui  pairis  Itnr  placito  ;  and 
withal  commanded  each  ShcritT,  that  the  peace  be  kept 
throughout  hisba:li wick, on  pain  and  periiof  difinhcritancc 
ami  lufs  of  life  and  limb.  And  in  a  few  weeks  after  the 
date  of  thefe  ivrits,  it  was  ordained  in  parliament,  by  fiat, 
I  E.  3.  c.  16,  that,  for  the  better  maintaining  and  keep- 
ing of  the  peace  in  every  county,  good  men  and  lawful, 
which  were  no  maintainers  of  evil,  or  bsrrctors  in  the 
county,  Ibould  be  ofiiintd  to  keep  the  pc.-.cc.  And  in 
this  manner,  and  upon  this  occahun,  was  the  eleflioo  of 
the  confcrvators  of  the  peace  taken  from  the  people  and 
given  to  the  King,  Lamb.io\  this  aflignment  being  con- 
ftrucd  to  be  by  the  King's  commiGion,//*?//.  4/".  3.  e.  2  : 
18  E,  y'fi.  2.  c.  2.  But  ftill  they  were  only  called  Con- 
fcrvators, Wardens,  or  Keepers  of  the  Peace;  till  the 
fieu.  34 £.3,  c,  I,  gave  ihcm  the  power  of  trying  fe- 
lonies ;  and  then  they  acquired  the  ^ore  honourable  ap- 
pellation of  JulHccs.   Latni.  23. 

I'olidere  Virgil  fays,  that  jufiiccs  of  the  Peace  had 
their  beginning  in  chc  reign  of  William \.  called  the  Con- 
queror ;  but  Sir  Edm.-arH  CcAe  was  of  opinion,  that  in  the 
fixth  year  of  K.-Ed.  1.,  Prima  futt  iajlitutio  Jifiidariarbm 
10  pro 
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prt  face  ecnjtrvanJn.  Mr,  PniitK  aflirms,  ihat  in  die  rc'ign 
of  King  HeH.  III.  after  ihc  agreement  made  between  ch^i 
King  and  his  b.iron«>  Guaruians  ad  ftutm  cmj'trvan.-ittm 
were  condituted  :  And  Sir  Hoiry  Sptlmaii  diffcfs  from 
both  thefc,  being  of  opinion  tHut  they  were  not  made 
until  the  beginning  of  the  reign  of  King  £<-''.  HI.  when 
they  were  thought  neccflarj'  for  fupprcniiig  commotions, 
which  might  happen  i:|>oii  d(.thtoning  of  K..£>/- 11.  It  is 
certain  the  general  commiirion  of  the  peace,  by  fiatute, 
began  iff/. Ill;  though  before  that  time  there  were 
particular  rommillions  uf  peace  to  certain  men,  in  certain 
places;  but  not  throughout  Ku^Ia^tJ.  z  Stlf.  Ab.  io6j. 

To  explain  further  what  has  In-cn  f.itd  above,  is  to  the 
election  of  the  Cotiferv^tors  of  the  peace  being  talccn 
from  llic  people  nnd  given  to  the  King,  it  (hculd  be  re- 
marked, [hat  fuch  ch'^tiot).  when  made,  was  by  force  of 
the  King's  writ ;  after  which  elcdUon  fo  made  and  rc- 
tarni-d.  the  King  dire^cd  a  writ  to  the  party  fo  tlc^tcd. 
to  take  upon  htm  .mJ  execute  the  ollice,  until  the  King 
ihould  order  otherwife.  2  hij.  558,  g. 

Jullices  of  Peace  were  fornicrly  to  be  allowed  4/. 
A-day  during  their  attendance  r.t  the  quarter  fcITions.  to 
be  paid  by  the  bhcrUfi  «1  couniio.  12^.  j:  zH.t; 
x%H.  6. 

11.  Thefe  JuHicci  arc  appointed  by  the  King's  fpccial 
commiliicn  under  the  Grtat  Seal,  the  form  of  which  was 
fettled  by  alt  the  Judges,  A.O.  ijyc:  Limb.^\.  35. 
The  power  of  cocllituting  them  is  only  in  the  King; 
though  they  .ir?  generally  made  at  the  difcretion  of  the 
Lord  Chancellor  or  Lord  Keeper,  by  the  King's  leave; 
and  ihc  King  may  now  appoint  in  every  county  in  Englaitd 
and  H'aki  at  mar.y  as  he  fhall  think  ti:.  1  Infi.  174,  lye. 
Sec fofl.  I II.  I'heir  cummiQion  appoints  them  all,  jointly 
and  tcverally,  to  keep  the  peace ;  and  any  two  more  of 
them  to  inquire  of  and  determine  felonies  and  other  mifde- 
ineanors :  in  which  number  foni^:  particular  Ju'Uces,  or 
one  of  them,  are  direflcd  to  be  always  included,  and  no 
bulinefs  to  be  done  without  their  prcfcnce ;  the  words  of  I 
the  commiHion  running  thus,  "  l^wmn  (Of  whom)  uli- 
^tttm  itjlrumt  A.  D<  C.  !)■  ^f.  Hnum  fjft  voltmm,  any  one 
of  you  the  aforcfaid  27.  C.X).  &c.  wc  will  (hall  be 
one;**  whence  the  pcrfuns  fo  named  arc  ufually  Cftlled 
JaUices  c.f  the  ^cr.v/i.  And  formerly  it  was  cuf- 
tomary  to  appoint  only  a  fclcd  number  of  juftices,  emi- 
nent for  their  fitill  and  difcretion,  10  be  of  the  i^orum;  but 
now  the  practice  to  advance  almotl  all  of  them  to  that 
dignity,  naming  them  all  over  again  in  ihci^,otbm  claufe, 
except  perhaps  only  fume  one  pcrfon  for  the  fake  of  pro- 
priety :  and  no  exception  is  now  allowable  for  not  cx- 

5rcffing  in  the  form  t>f  warrants,  orders,  l^e.  that  the 
ufticcwhoifTiicd  them  is  of  thci^tfj**!.  Stui.zdCea  2. 
rf-.  27.  See  alfo/M/.  7  (i'f9  3.C.21.  When  any  Jullicc 
inccndu  to  zi\  under  this  commiirion,  he  fues  out  a  writ  of 
Ditiimut  ^!€j!aum,  from  the  CIctk  of  the  Crown  in  Chan- 
cery, empo-vering  certain  perlons  therein  named  to  ad- 
tninilter  ihc  ufual  oaths  to  himj  which  done,  he  is  at 
liberty  to  ad\. 

As  the  office  of  thefc  Jufticcs  is  conferred  by  the  King, 
fo  it  fubfilU  only  during  his  picafure ;  and  ii  dittrmsnahU, 
I.  By  the  demife  of  tlic  Ciown ;  that  is,  in  fix  months 
a^er.  Stat,  t  Anm.  <.  8  Euc  if  the  fame  JuQice  is  put 
in  commiffion  by  the  Succe/rur,  he  fhall  not  be  obliged  to 
(ue  out  a  ocw  dsdimuit  or  to  fwcar  (0  hii  qualificau^n 
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afrcdi.  fiat.  I  Ct^.  3.  13  :  nor,  by  rffafon  t)f  any  nw 
commiflion,  to  take  the  oaths  more  than  once  in  the  fame 
reign.  Sini.  7  Cic.  3.  t.  9. — 2.  Dy  expr'-fs  writ  under  tho 
Great  Seal,  dtfcharging  any  particular  perfon  from  being 
any  longer  Jullicc.  L*imb.(>-}. — 3.  Ky  fupcrfeding  the 
commifliun  by  writ  of  f<*p<rfcAciiit  which  fufpcnds  the 
puwcr  of  all  the  Jufticcs.  but  d'>cs  not  totally  dcflroy  it, 
feeing  it  may  be  revived  agaiii  by  anciher  writ  called  a 
prsctJenda. — 4.  By  a  r.cw  commiHion.  which  virtually, 
though  filcntly,  difch;u^ges  all  the  former  Jullices  that 
are  not  included  therein;  fur  two  commiflicns  cannot 
fubfUl  a:  once.— 5.  By  ucccflion  of  the  oliice  of  Shcrift" 
or  Cnioncr.  Ztat.  t  htar. fi.i,  [A  Sheriti' cannot 

ail  as  Judicc  during  the  year  of  his  oiHcc:  but  it  has 
been  obfcrved,  ihit  neither  ihii  ftatu:e  referred  to  by 
Bludjhitct  nor  any  other,  difquaii£cs  a  Coroner  from 
adting  as  a  Juilice  of  the  Pc:  :e;  nor  do  the  two  offices 
in  thvir  nature  fccm  ir.compatiulc.  1  Csr.im.  e.g.  n.  14..] 
l-'ormcrly  it  was  thouglit,  tiiat  if  a  man  was  named  in 
any  commifiion  of  the  peace,  and  had  afterwards  a  new 
dignity  conferred  upon  him,  that  this  determined  his 
office ;  he  no  longer  anfwering  the  dcfcripdon  of  the 
commiffion  ;  but  now  by  Jiat.  1  £.6.  c.  7,  it  is  provided, 
that,  notwithllanding  a  new  title  of  dignity,  the  JuUicc 
on  whom  it  h  conferred  lliall  flill  contiiiue  a  Juflice.  Jf 
a  new  comoiifiion  is  made  and  granted  for  'Jufi'uti  g^' 
Peac/f  oucof  uhich  fomc  of  the  Julliccs  in  the  old  com- 
mijfion  arc  omitted,  yet  what  z€li  they  dc  a)  JufUcesare 
lawful  till  the  next  f^lTions,  at  which  the  t\cm  commif- 
ficn  is  publiihsd;  and  when  the  r.cw  cjmmiffion  is  ptib- 
lirtied,  they  arc  to  take  r.oticc  of  it,  and  not  aft  further. 
M^r.  I  57.  Though  by  granting  a  new  commilfion,  dif- 
cliarge  under  the  Great  Seal,  acccffion  of  .mother  office^ 
and  by  the  demife  of  the  King,  the  power  and  offices  of 
Juftici-s  of  Peace  d^uermine,  4  InJ}.  165  ;  yet  till  then 
ihcy  arc  empowered  to  aft  in  a  great  many  fanicisler 
cttjis  by  llatutc. 

On  renewing  the  cotnmiflion  of  the  peace,  (which  ge- 
nerally happcncth  as  any  perfon  is  newly  brought  into 
the  fame, J  there  comeih  a  writ  q(  Dtdimus  pcfejlatem  di- 
rcflcd  out  of  Chancery,  to  fume  antient  Jufticc  (or 
other)  to  take  the  oath  of  him  which  is  newly  inferled, 
which  is  ufually  in  a  fchedule  annexed:  and  to  certify 
the  fame  into  that  court,  at  foch  a  day  as  the  writ  com- 
ir.andcih.  Unto  which  oath  arc  ufually  annexed  the  oaths 
of  alK  gi.incc  and  fuprein.icy,  /„i^j#.  j  j. 

The  form  of  which  oaih  of  efficc  at  this  day  is  as  fol- 
io we  th; 

*•  YE  lhall  fwear,  that  as  Juflice  of  the  Peace  in  the 
county  of //'.  in  all  articles  in  the  King's  commiffion  to  you 
dircdcd,  you  (hall  do  equal  right  to  the  poor  and  to  the 
rich,  after  your  cunning,  wit,  and  power,  .md  after  the 
laxvs  and  cufloms  of  the  realm,  and  Astutci  thereof  m.ide: 
And  ye  lhall  not  be  of  cour.fcl  of  any  quarrel  hang- 
ing before  \  ou  :  And  that  ye  hold  your  fcfKons  after 
the  furm  of  the  liatutes  thereof  made  :  And  me  iffucs, 
fines,  and  amerciaments  that  (hall  happen  to  be  made, 
and  all  forfeitures  which  ihill  f.ill  before  you,  yc  Ih:.!! 
caufe  to  be  entered  wiUiout  any  concealment  (or  cm- 
ber.zling),  and  truly  fend  them  to  the  King's  Exchequer. 
Ye  lhall  not  let,  for  gift  or  other  caufe,  but  well  and 
truly  yc  ftiall  do  yourofficc  of  Jullicc  of  the  Peace  in  that 
bcha!f :  And  that  you  take  nothing  for  your  office  of 
Jullicc  of  ihe  Peace  to  be  done,  but  of  Uk  King  and  fee* 

accullomtd, 

>3 
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iccuflomed,  and  cofli  liaited  by  flAtute.  And  ye  ftiall 
not  dircfl,  nor  caulc  to  be  direfted,  any  warrant  (by  you 
to  be  made)  to  the  panic's,  but  yc  (hsil  direct  ihem  to 
ihc  bailift'oCihc  faid  county,  or  oiiicjs  the  King's  officers 
or  minilters,  or  other  indiO'cient  perrun;,  to  do  execution 
thereof.    So  help  you  Goo."  ' Bunt.  J,  tit,  JM/Jice/ of 

III.  Touching  the  Kumber  and  ^alif.calhns  of  tliefc 
Jufticcs ;  it  was  ordained  by  Jfar.  iH  £.  ^.  c.  z,  that /iwa 
tit  tiree  of  \hc  had  reputation  in  exh  county  ihould  be 
alligncd  to  keep  the  peace,  liut  thel'e  bring  found  rather 
too  few  for  that  purpofe,  it  was  provided  by  j/af.  ^^E.  3. 
r.  1 ,  that  one  lord,  and  three  or  four  of  the  moft  worthy 
men  in  the  county,  with  fonic  learned  in  the  lavv ,  fliall  be 
made  JulUces  in  e»cry  county.  But  afterwards  the 
number  of  JuAicet,  through  the  ambition  of  private  per- 
fons,  became  fo  large,  that  it  was  thought  nccefl'iiry,  by 
Jfafj.  izRu.2.  c.  lo.  and  i4,^/f.2.  r.  II,  toretlrain  them 
at  Brd  to  fix,  and  afterwards  to  eight  only.  Uut  ihh  rule 
li  now  d:fregarded,  and  the  caafc  fccms  to  be  (zs  La/nhnrJ 
obfervcdlor.g  tgo)  that  the  growing  number  of  ilatute  Ian  s, 
committed  from  time  10  time  lo  the  charge  of  Juftices  of 
the  I'-acf,  have  occalioncd  alio  (and  very  reafonably) 
their  increafe  to  a  larger  number.  And  as  to  their  quali- 
fications.iheflatutcijull  cited  dirc^  them  to  be  of  the  bed 
repuLuion,  and  moft  worthy  men  in  the  county  ;  andy/.i/. 
1 5  Ric.  2.  c  7,  orders  them  to  be  of  tiiC  moll  fullicient 
knights,  cfq  jifci,and  gentlemen  of  the  lav/.  .Alfo,  by  /hit. 
zHei.^.j}.  1.  f.4;  andy/.  J.  <.  1,  they  mull  be  rcfidcnc 
in  their  feveral  counties.  And  bccaofe  contrary  10  thrfe 
llaiutes,  men  oftmall  fubilance  had  crept  into  the  commif- 
iion,  whofe  poverty  made  them  both  covetous  and  con- 
temptible, it  was  enadsd  hy  Jlat.  18  Ucn.  6.  r ,  1 1 ,  that  no 
Jutlice  Ihould  be  put  in  conimitTion,  \(  he  hadnottinds 
to  the  value  of  20/.  ptr  anKum.  And  the  r.ite  of  money 
being  grcaiiy  altered  fincc  that  lime,  it  was  enaiicd  by 
Jlaiutes  5  G(a.  2.  c.  iS  :  |S  Geo.  2.  c.  zo,  that  every  Juf- 
licc,  except  a>  h  therein  excepted,  ftiall  have  100/,  per 
annum  clear  oi  z\\  deduvlions ;  and*  if  he  a^U  without  fuch 
qualincation,  he  Oiall  forfeit  100/.  This  qualification  is 
almofl  an  equivalent  to  the  zol.  f>er  annum  required  in 
Henn  the  Sixth's  lime;  2nd  of  this  the  jullicc  mufl  now 
make  oath.  Stat.  18  Gt9.  2.  c.  20.  Alfo,  it  is  proiidcd 
hy  t\xcjia/.  ^Gio.i.  c  18,  that  no  pradiling  attorney, foli- 
citor,  or  pro<5tor,  he  capable  of  ading  as  a  JuUice 
of  the  Peace  for  any  county. 

The  faid Jiot.  18  G/^.  z.  c.  20,*providcs  that  no  pcrfon 
fhall  be  capable  ol  being  a  Juflice  of  Peace,  or  acting  as 
fuch,  who  lhall  not  have  in  Iiw  or  e<{\s\^y  t  for  his  ov.'tt  uje  in 
psffijfion,  a  freehold,  copyhold,  or  cullcmary  tilale  for  life, 
or  fome  greater  ellatc,  or  for  years  determinable  upon  a 
life  or  lives,  or  21  years,  in  land?,  .  of  the  clear  yearly 
value  of  100/.  over  and  above  all  iucumbrances,  rents, 
aad  charges ;  or  entitled  to  the  immediate  revcrfion  or  re- 
mainder in  lands,  i^c.  of  ^ooi.  per  mm.  and  who  (hall 
not  take  the  oath  in  this  a^l  mentioned,  under  the  pe- 
nalty of  ico/.  to  be  recovered  by  aflion  of  debt,  and 
the  proof  of  the  qualincation  to  lie  on  the  defendant;  and 
if  he  infiili  on  any  lands  not  mentioned  in  the  oaih,  he  is 
to  give  notice  of  them  ;  and  lands,  not  mejitioned  in  the 
oath  or  notice,  arc  not  u>  be  alloAcd.  Tnis  aft  not  co 
extend  to  Corpur.ttton  Juiliccs,  or  to  the  cidcll  Tons  of 
peers,  4i:d  of  genUt::ucn  qualilii;d  to  be  kni^hu  of  Ihircs, 


the  officers  of  the  Board  of  Green  Cloth,  principal  Officers 
of  thf  Navy,  Under  Secretaries  of  State,  Heads  of  Col- 
leges, cr  to  the  Mayors  of  Oxf-sni  and  Camhridge ;  all  of 
whom  may  2^  without  any  qualification  by  ellate. 

IV.  The  P&wer^  Ofxct^  and  Duty  of  a  Juftice  of  the 
Peace  depend  on  his  commiiTion,  and  on  the  feveral 
ftaiutcs  which  have  created  objeils  of  his  jurlfdiction, 
ilis  commiflion,  firft,  empowers  him  fingly  to  confcrve 
the  peace  ;  and  thereby  gives  him  all  the  power  of  the 
antient  conlervators  at  the  common  law,  in  fupprcffing 
riuis  and  affrays,  in  taking  fccuriiics  fur  the  peace,  and 
in  apprehending  and  committing  felons,  and  other  in- 
ferior criminals.  It  alfo  empowers  any  two  or  more  to 
determine  all  felonies,  and  other  offences;  which  is  the 
ground  of  their  jurifdidion  at  the  Scfiions.  And  as  to  the 
powers  given  to  one,  two,  or  more  Jufticcs  by  the  feveral 
llatulcs,  which  from  time  to  time  have  heaped  upon  them 
fuch  an  inBoitc  variety  of  bufinefs,  that  few  care  to 
undertake,  and  fewer  undcrftand,  the  of^ce ;  they  arc 
fuch,  and  of  fo  great  importance  to  the  public,  that  the 
country  is  greatly  obliged  to  any  worthy  magillraie  that, 
without  finiller  vicv^s  of  his  own,  will  engage  in  this 
troublcfomc  fervice.  1  Comm.  <.  9 :  and  fee  i^Car.rt.  c-  zo. 
If  therefore  a  well-mcming  juilice  makes  any  un- 
defigncd  Hip  in  his  praflicc,  great  lenity  and  indulgence 
are  fliewn  to  him  in  the  Courts  of  Law;  and  there  arc 
many  ftatutcs  made  to  protedl  him  in  the  upright  dif- 
charge  of  his  oflice;  which,  among  other  privik-ge;, 
prohibit  fuch  JulUces  from  being  fued  for  any  overfiglits 
without  notice  beforC'liand  ;  and  liop  all  fults  begun,  on 
tender  made  of  fuHicient  amends,  ^tcjiats.y  Jac.  i.  f.5: 
2\  'Jac.\.  r.12:  2^GVa.2.  f.44.  But,  on  the  other 
hand,  any  malicious  or  lyramdc^I  abutc  of  their  cfficc  is 
ufu.illy  fevcrcty  punilhed;  and  ail  perfons  who  recover  a 
verdiilt  agatnlt  a  Juilice,  for  any  wilful  cr  malicious  in- 
jury, are  entitled  to  double  cofls.  Sec  1  Ccww.  350 — 4. 

Jufticcs  of  Peace  arc  to  hold  their  feflions  four  limes  a 
year,  /.  e.  the  firft  week  after  Micuaelmmt  the  Ef  iphan^^ 
Kajh-r,  and  St.  Thamai  called  I^nJiet,  being  the  7ih  of 
y«/v.  Stati.  36  EJ.  3.  r.  l  i  :  la  /w.  z.  e.  io.  They  arc 
Jultices  of  Record,  for  none  but  Jufticcs  of  Record  can 
take  a  recognisance  of  the  peace.  Kvcry  Juilice  of  Peace 
hath  a  feparaie  power,  and  may  do  all  aas  concernirig 
his  office  apart  and  by  himfelf ;  and  even  may  commit 
a  fellow  Jullicc  upon  treafon,  felony,  or  breach  of  the 
prnce :  and  this  is  the  ancient  power  which  Confervatcrs 
of  the  peace  had  at  common  law.  But  it  ha  been  held, 
1  that  one  Juftice  of  the  Peace  cannot  commit  another 
JuUice,  for  breach  of  the  peace;  though  the  Jufticcs  ia 
feffions  may  do  it.  ^t//.  385  :  J. Crnt.  ij.^. 

\ly  feveral  ftatutcs  JulHces  may  ;icl  i:i  ma:iy  cafes  where 
their  commiffion  doth  not  reach ;  the  ftatutes  themfclvcs 
being  a  fufficicnt  commiftion.  Lamb.  /.i.  4  :  //WV  /«//, 
79,  80. 

The  ftatutC4//. 7.  c  12,  (and  Jfa.'vtft  y%  fl.S.  c,  to: 
37  //-  8.  c  7,)  give  them  a  farther  general  power  thaa 
Vj  expreftiTd  either  in  their  commilHou,  or  in  any  p.ir:i- 
cutar  ftat'Jtc.  The  particular  ftatutes  are  to  be  exe- 
cuted as  they  Hi  reft ;  xv^icrein  if  no  cxprefs  power  is 
given  to  any  one  Juftice,  he  can  admoniih  only,  and  if 
not  obeyed,  may  make  prcfcntment  of  the  oftlncc  uport 
the  ftatute»  and  with  his  fellow  Jufticcs  hcnr  nnd  deter- 
mine  ic  in  SeflioBS ;  or  he  may  bind  ihc  oScnder  to  the 
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pence,  or  the  pood  behaviour :  fomc  flatutes  empower 
one  Jofticc  of  Peace  alone  to  ai>;  fomc  rwiuirc  two, 
thrte,  four  Juflices,  Uc.  And  M.-licrc  a  fpcciat  authority 
is  given  to  Jutlices  of  Peace,  it  muli  be  exactly  purfuec; 
or  itit  ach  of  the  Juftices  will  not  be  good,  z  Sa/i.  475. 

If  a  Jufliccof  Peace  does  not  obfcrvrlhe  form  of  pro- 
ceeding directed  by  tlatutc*  ic  is  coram  non  JuMcf,  and 
void  ;  but  if  hea^i  according  to  the:  direction  of  the  fli- 
tutes,  reithcr  the  JuiUccs  in  (LfHons  nor  B.R.  can  rcveif*: 
what  he  ha*  done,  ytnet  170. 

The  poucr  of  JulUccs  is  minijleritjl  when  ihey  arc 
comnmndcd  to  do  any  thing  by  a  iupeiior  auiltority,  as 
by  the  court  of  B.  R.  i^c.  In  all  other  cafea  they  ad  as 
juJget :  but  ihcy  muft  proceed  accordi.ig  to  thrircom- 
miliiun,  t^f.  Where  a  ftatute  rt-qiiircs  any  aft  to  be  done 
by  lu-o  Julticci,  ii  is  ^n  cllabliOied  rule,  that  if  the  n(l  is 
of  a  judicial  nature,  or  is  the  refuli  of  difcreiion,  the  uvo 
Julitccs  niutl  be  preffnt  to  couctir  and  join  in  it,  other- 
wife  it  will  bevcid;  as  in  orders  of  removal  and  filia- 
tion, the  appointment  of  overfeers,  and  the  alloi^'ance  of 
the  indenture  of  a  pariHi  apprcniice :  but  where  the  aft  is 
merely  miniftertat,  they  may  aft  fcparalely,  as  in  ihc  nl- 
lovvance  of  a  poor  rate.  This  i»  the  only  aft  of  two  Juf- 
ticcs  which  has  yet  been  conllrued  to  be  minilleri.nl;  and 
the  propriety  of  this  conthuftion  has  been  julUy  qucltioncd. 
j^Ttrm  Rtp.  386.  A  Jullicc  is  to  cxercife  his  authority 
only  n'ii'iria  tbe  ceuKly  'ivhere  h(  is  appohittd  by  his  cummtf- 
/:cit\  not  in  any  city  which  is  a  county  of  iifelf,  or  town 
corporate,  having  their  proper  Juftices,  tSc.  though  in 
other  towns  and  liberties  he  may.  Dah. 

From  the  general  rule,  that  a  Jullice  is  to  aft  only 
ivithin  his  own  county,  t»vo  confidcration^  arife:  One, 
how  far  a  Jufticc  can  aft  when  he  is  out  of  the  county  ; 
the  other,  w  h.cn  he  is  in  the  county*  how  far  his  power 
extends  to  other  counties. 

As  to  the  former  cafe,  when  he  is  out  of  the  county, 
it  is  faid  that  the  JuAiccs  have  no  ccercive  power  when 
out  of  the  county  ;  and  therefore  that  an  order  ofballardy, 
or  for  payment  of  labourers'  wages,  made  by  them  ouiof 
the  county,  is  not  binding.  Yet  it  is  faid,  that  recogniz- 
ances and  informations  i-cfu/irai  r!y  taken  before  them  in 
any  place  are  good.  2  Hit'.i,i.  P.C.  And  //a/f  fays, 
that  a  Jufiice  of  the  Peace  may  do  a  minillerial  aft  out 
of  his  county,  as  examining  a  party  robbed  whether 
he  knows  the  felons:  but  that  he  cannot  do  a  com- 
pulfoty  aft,  as  committing  a  pcrfon  for  not  giving  a 
rccognizTnce. 

When  a  Jufticc  of  Peace  afts  to  compel  another  to  per- 
form any  thing  required  by  law,  as  where  he  imprifons 
or  commands  any  one  to  be  imprifoned,  ^V.  he  cannot 
aft  out  of  the  jiJrifdiftion  of  his  county;  but  he  may  take 
informations  any  where  to  prove  offences  in  the  county 
where  committed,  and  he  principally  refide5,  or  take  a 
recognizance  10  profecuie.  Cro.  Car.  21^.  Now,  how- 
ever,  by ^nt.  28  Gee.  3.  f .  49,  any  Jufiice  afting  as  fuch 
for  otiy  tivo  cr  more  ccunttit^  being  adjoining  counties, 
may  aft  in  all  matters  concerning  any  or  either  of  the 
faid  counties;  and  all  afts  of  any  luch  Jufticc,  and  of  any 
officer  in  obedience  thereto,  fhall  be  as  valid  as  if  done 
in  the  county  to  which  they  relate.  Provided  that  fuch 
Jufiice  be  perfonally  refident  in  one  of  the  faid  counties 
at  the  time  of  doing  fuch  aft,  and  th.il  his  warrants,  tsV. 
be  direfted,  in  the  firll  inlUnce,  to  the  conAable,  i^c. 
of  the  county  to  which  the  fame  relate. 


As  to  the  Utter  cafe,  wherein  it  is  fappofcd  that  the 
Jufiice*!  power  is  limitol  to  that  county  only,  the 
2.f  Gfo.  z.  €,  5;,  cnafts,  1  hat  where  a  JulHcc  flull  grant 
a  wirrant  againll  a  pcri'on  cicaping  or  icftding  out  of  his 
jurifdiftion,  a  Jufticc  of  the  county,  l^e,  where  fuch  per- 
fon  flull  refiiie,  tliall  indorfe  his  name  on  the  warrant, 
which  Oiall  be  a  I'ufticienc  authority  to  the  pcrtbn  to 
whom  the  warrant  was  originaKy  direfted,  to  execute  the 
wai rant,  and  carry  the  pcrfon  before  the  Jufticc  who  in* 
dorfed  the  warrant,  or  atiy  other  jufiice  of  the  fame 
county,  who,  if  the  o^crce  be  bailabV,  fball  take  bail  for 
the  perfon'3  appsaring  at  the  next  fcffionii  for  the  coun- 
ty, cifr.  where  the  olience  was  committed,  and  deliver 

I  the  recognizance  and  all  proceedings  loihe  coafl^lilc,  i3V. 

I  who  apprehended  the  party,  to  be  by  liim  delivered  to 
the  clerk  of  the  peace  of  liie  ctmnty,  (s'c-  ivhere  ttie  faft 
was  ccmmitted;  if  the  faft  be  not  bailable,  or  the  party 
fhall  no:  give  bsil,  the  conflabic  may  carry  the  party  bc- 
lore  a  Jullice  of  tlic  county  where  the  faft  w;i5  committed. 
No  action  lies  againfl  the  Jullice  who  indorfes  fuch  war- 
rant.  Hut  only  againfl  the  lullice  who  granted  it,  if  caafe. 

JulHces  either  of  the  county  from  which  tenants 
fraudulctiily  rtniove  goods,  or  of  that  in  which  they  arc 

j  concealed,  may  convict  the  offenders  in  their  rcfpeftive 
counties. — Unlets  fafts  are  ftatcd  to  make  the  contrary 
appear,  the  court  always  prrfumes  in  favour  of  the  acis 
of  inferior  jurifdifticns.  R.  v.  AJcrga/i,  CaU.  ca.  156. — 
Alfo,  by  J}at.  9  Co.  1.  r .  7,  a  Julhce  dwcliirg  in  a  city 
orprccinft,  that  is  acouniy  of  iifcif  within  the  county  at 
large,  may  aft  at  his  own  dwelling-houfe  ft/r  fuch  county 
at  large.  This  (laiutc  is  explained  hy  J! at.  zS  Geo. -^^ 
c  49.  ^  7,  which  provides,  ih.it  any  Jullicc  afting  for  any 
county  at  large,  may  aft  as  fuch  at  any  place  within  any 
cty,  ii-'c  being  a  county  of  itfclf,  and  fituaic  within,  or 
adjoining  to  fuch  county  at  large ;  but  not  to  extend  to 
give  fuch  Jufliccs  of  the  county,  not  being  Jufliccs  of  the 
city,  t^c,  power  to  aft  in  any  matters  relating  to  fuch 
city,  ifc. 

\      A  man  may  be  a  Jufiice  of  Peace  in  one  part  of  Vcrk- 
I  Jhire,  and  yet  not  be  a  JutHce  of  Peace  in  every  pan  of 
the  county;  this  county  being  divided  into  fepsrate  rid- 
ings. HilL  zz  Car.B.  R. 

^yjiat.  i6G«.2.  c.iZ,  Juttices  of  Peace  may  do  all 
things  relating  to  the  laws  for  relief  of  the  poor,  the  pafTing 
and  punifhing  vagrants,  the  repairs  of  the  highways,  or 
concerning  parochial  taxes  or  rates,  although  fuch  Juf- 
liccs arc  rated  to  the  taxes,  within  anv  place  where  they 
execute  their  office:  hut  no  Jullice  fhall  aft  in  determin- 
ing any  appeal  to  the  quarter-fcfHcns,  from  any  order 
that  relates  to  the  parifh  where  he  is  fo  charged.  In  the 
cafe  of  R.  V.  TnrfMslcf  it  was  determined,  that  on  an  ap- 
peal to  the  fcfTions  againll  an  order  of  removal,  thofe 
Jufliccs  who  are  rated  to  ihe  relief  of  the  poor  in  cither 
of  the  contending  pariflies  have  not  a  right  to  vote. 
4,  Term  Rep.  7 1 . 

Byyht.  5  Geo  2.  c.  19,  on  appeals  to  Jufliccs  of  Peace 
in  the  fetlions  they  are  to  caofc  deff  fts  in  form  in  orders, 
be.  to  be  reftilied  W/Aew  charge,  and  then  determine  the 
matters  according  to  the  merits  of  the  cafe;  and  their 
proceedings  fhall  not  be  removed  into  £,R.  without  en- 
tcring  into  recognizance  of  5c/.  to  profecuie  with  cfTcft, 
and  pay  cofls  if  affirmed. 

Byjiat.  13  G«.  a.  c  t8,  no  ftrtici  ari  fliall  ifTue  to  rc» 
move  any  order,  made  by  Jufliccs  of  Peace  of  any  county. 
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Vf'f-  or  Bt  the  quartrr-fcQionf,  unlcli  it  be  applied  for 
v-iEtiin  fix  months,  »nd  provtrd  on  oath  thai  fix  day^*  notice 
in  writing  w;ii  given  to  liic  Juiliccs,  by  wbom  it\c  order 
wai  made,  ihat  ri'cy  or  the  parties  couccrncd  may  (hew 
Cauic  agninft  it.  See  tit.  Certiorari. 

If  a  commidion  of  ej^r  and  trtminer  iHaes  to  hear  and. 
determine  fdonic!,  thai  determines  the  comiTkid'.on5  of 
Jutlices  of  l*eacc  as  to  Jclcnics.  though  <ao*.  as  to  the 
pcaci:.  c:V.  The  ft.it.  zP.  l^  c  1 3,  dircds  lof- 
lices  of  iVace  to  take  examiiuttuo.^  in  calcs  o^  ffluity  and 
murdtr,  and  to  certify  thsm  to  the  jufticci  of  gaol- 
dclivcry,  (^c,  fince  which  they  forbear  to  try  grcit 
felonies,  //.  P.  C.  166. 

Juiliccs  of"  Peace  rosy  take  an  information  againll  pcr- 
foi.3  committing  treafon  ;  ilTue  warrants  for  their  ;.pprc- 
benfion,  and  commit  them  to  prifun,  ijc.  They  commit 
all  felons  in  order  10  trial ;  and  bind  over  the  prorecotors 
10  the  Aflifcs :  and  if  they  do  not  certify  examinations 
and  informations  to  the  next  gaol. delivery,  or  do  not 
bind  over  proiccurors,  l^c.  they  ftiall  be  fined.  Dtdi,  (.  1 1 
For  petit  larceny  and  fmall  felonies,  the  Jullices  in 
their  Quarter  Seffions  may  try  offenders;  other  felonies 
being  of  courfc  tried  at  the  Afiifes :  and  in  cafe  of  fc- 
lonic^,  and  plens  upon  prnal  Ilatutes,  they  cannot  hold 
cognizance  without  an  exprL-fs  power  gixcn  them  by  the 
ftjtutcs.  JuUices  of  Peace  in  iheir  fcflloiu  cannot  try  a 
caule  the  fame  fcflions,  without  confcnt  of  parties,  (^c, 
for  the  party  ought  to  have  convenient  time,  or  it  will 
be  error.  Cra.  Car.  317;  334.  Nor  can  the  fcffions 
of  julliccs  refer  a  matter  which  ought  to  be  tried »  to  be 
dc:ermined  by  another  fclHon;  yet  they  may  refer  a 
thing  to  another  to  examine,  and  mskc  report  to  them 
for  their  determination.  2  Salk.  477.  The  Seifions  is  all 
as  one  day,  and  the  juftices  may  alter  their  judgments 
Bt  any  time  while  it  continues.  IhiJ.^q.\.  %tcM.Sffficns. 

It  is  incident  to  the  olfice  of  a  Julliceof  Peace  to  com- 
mit offenders:  and  a  jullicc  may  commit  a  perfon  that 
doth  a  felony  in  his  own  view,  without  warrant ;  but  if  it 
be  on  the  information  of  another,  he  mull  make  a  war- 
rant under  hand  and  fcal  for  that  purpofe.  If  a  Juliice 
iHues  a  warrant  to  arrcR  a  felon,  and  the  accufation  be 
falfe,  the  Jullicc  is  excufed,  where  a  felony  is  committed: 
if  there  be  no  acculUtion,  adion  will  lie  agaiiill  thejuflice. 
I  LeoN,  \  A  JulHce  makes  a  warrant  to  apprehend  a 
felon,  though  he  i&  not  indifled,  he  who  executes  the 
warrant  Oiall  not  be  punifhed.  I3^ir^.76:  Crc.yaf.432. 
If  complaint  and  oath  be  made  before  a  Juftice  uf  Peace, 
by  one,  of  goods  rtolen,  and  that  he  fufpe^s  they  are  in 
fuch  a  houfe,  and  fhews  the  caufe  of  his  lufpicion;  the 
Juftice  may  grant  a  warrant  to  the  conftable,  to 
fearch  in  the  place  fufpefted,  and  fcizc  the  goods  and 
perfon  in  whofc  cullody  they  arc  found,  and  brinj^  them 
before  him,  or  fome  other  juflice,  to  give  an  account 
how  he  came  by  them;  and  farther  to  abide  fuch  orc^er, 
ts  to  law  ftiall  appertain,  2  HaU'i  Htjl.  F  C.  1 14.  The 
fearch  on  ihefc  warrants  ought  to  be  iii  the  day-time,  and 
doors  may  be  broken  open  by  contlables  to  take  the 
goods;  which  are  to  be  depKsfited  in  the  hands  of  the 
fherifF,  iffc.  till  the  pai'ty  robbed  hath  profecuted  the  of- 
fender, to  have  reftitution.  /W.  150, 

A  Jullice  of  Peace  may  make  a  warrant  to  bring  a  per- 
fon before  himfcif  only,  and  it  will  be  good;  thaugh  it 
is  ufual  to  make  warrants  to  bring  the  otTcnders  before 
him  or  any  other  Jullice  of  die  county^         And  if  a 
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Juflice  dii'-fls  his  warrant  to  a  private  perfon,  he  may 
execute  It.  5^*/.  60:  1  ^47. 

It  Ivems  now  10  be  iiidifpntablr.  that  mail  cafes  where 
Jufdcei  of  Peace  ha^•c  a  iuiifdifUcn  over  the  offence, 
they  may  grant  a  warrant  in  otder  to  compel  the  perfon 
accufed  to  appear  btforc  them;  for  it  would  be  ahlurd 
to  give  them  power  10  examine  an  offender,  unlrfs  ihey 
had  a!*.n  a  pOAtr  to  compel  him  to  attend  and  fubmit  tdluc^ 
cxammaiioii.  z  iJa-Lvk.  F.C.  c.  }  ^.  fj  i  ^.  And  thiiexi-nds 
undoubtedly  to  all  treafons,  felonies,  and  breaches  ol  ilie 
peace,  and  alfo  to  all  fuch  offences  as  they  have  pfwcr 
to  punifh  by  flatutc.  Sir  E.  Ceke  indeed  hath  laid  ic 
down,  that  a  Jullice  of  (he  Peace  cannot  iiTuc  a  warrant 
to  appichend  a  felon  upon  bare  fufpicion  ;  no,  not  even 
till  an  indidmcnt  b-"  attually  found;  4  hft.  i  76  ;  and  the 
contrary  practice  is  by  others  held  to  be  grounded  rather 
upon  connivance,  than  thecxprcfiruleoflaw.ii.ough  now 
bylor.gcuftome^tabliflicd.  2 //au'i .  P.C  r.  1 5.  §  16.  A 
doitrine  which  would  in  moft  cafes  give  a  hiolc  to  felons 
to  elcapc  without  pur.ilhment;  and  therefore  Sir  Mai- 
the^o  Heie  hath  combated  it  with  invincible  authoriiy 
and  Itrength  of  rcafon :  maintaining,  1.  That  a  Jullice 
of  Peace  ha;h  power  to  ifiuc  a  wiirrant  to  apprehend  a 
perfon  aen./(j  ci  felony  though  not  yet  induUJ ;  i  HaU 
P.C.  icy  ;  and,  2.  That  he  may  alfo  ilfue  a  warrant  to 
apprehend  a  perfon  /w^Af^*-,/ of  feior.y,  though  the  ori- 
ginal fufpicion  be  not  m  himfclf,  but  in  the  party  that 
prays  ht>  w.irrant,  bccaufe  he  is  a  competent  judge  of 
the  probability  offered  to  him.of  fuch  fufpicion.  But  in 
both  cafes  it  is  fitting  to  examine  upon  oath  the  party  re- 

?|uiring  a  warrant,  as  well  to  afcert.-in  that  there  is  a 
ciony  or  other  crime  a^uaily  con*  mined,  without  which 
no  warrant  I'hould  be  granted;  as  alfo  to  prove  the  caufe 
and  probability  of  fufpe«^Vng  the  party  agaioll  whom  the 
warrant  is  prayed.  Ibui.  1 10.  This  warrant  ou^ht  to  be 
under  the  hand  and  fcal  of  the  Jullice,  fhculd  let  forth 
the  time  and  place  of  making,  ard  ihe  caufe  for  which 
it  is  made;  and  ihould  be  dire^ed  to  the  conftable,  or 
other  peacc-oiTicer,  (or,  it  may  be,  to  any  private  per- 
fon by  name:)  Salk,  176:  requiring  him  to  bring  the 
party  either  generally  before  any  Juliice  of  the  Peace  for 
the  couniy,  or  only  before  the  Jullice  whci  granted  it; 
the  w.irrar.t  in  the  i  ittcrcafi- being  called  a  j]tcial  warrant. 
2  Ha-.':k.  P.C.  c.  \  \  26.  A  general  wariant  to  appro, 
hend  all  perfuns  fufpcfled,  without  naming  or  parttCid^r- 
ly  dcfcribing  any  perfon  in  fpecial.  is  illegal  and  void  for 
its  uncertainty.  1  Hal.  P.  C.  580 :  2  Hu-jJ..  /*.  C-  f .  1 3  :  tcr 
it  is  the  duty  of  the  magiiUate,  and  ought  not  to  be  lelt 
CO  the  officer,  to  judge  of  the  ground  of  fufpicion.  And 
.1  warrant  to  apprehend  at!  perfons.  guilty  of  a  ciime 
therein  fpeciBcd,  is  no  legal  warrant:  for  the  point; 
upnn  which  its  authority  relK,  ij  a  faft  to  be  decided  on 
a  fubfequent  trial;  namely,  wheihcr  the  perfon  appre- 
hended thereupon  be  really  guilty  or  not.  Jt  is  thcre*^ 
fore  in  fa£l  no  warrant  at  all ;  for  it  will  not  juiHfy  the 
ofHccr  who  arts  under  it;  whereas  a  warrant  properly 
penned,  (even  though  the  magillrate  who  ilTues  it  ibouid 
exceed  his  jurifdi^ion.)  will,  by  jiai.  24  0V«.  z.  e.^u  ac 
all  events  indemnify  the  oBicer  who  executes  the  fame 
miniilerially.  Ar-d,  when  a  warrant  is  received  by  llic 
officer,  he  i<  bound  to  execute  it,  fo  fir  as  the  jurifdi^iun 
of  the  ma5ilUaic  and  himfclf  extends.  A  vvarrani  from 
the  Chief  or  other  Jullicc  of  the  Court  of  King's  Bench 
I  extends  all  over  the  kipgdom;  and  is  tijit»i»,ox  Hatsd, 
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B,a^UnJ\  iwt  Oxftrdjhirt,  Stris,  or  any  other  particular 
(uunty.  But  ihc  warrant  of  a  juilicc  oi  ihc  Peace  in 
one  county>«»  ?*i>/-i/£/V^,B)u(l  be  bAckcd.  ihat  is.figned, 
by  a  JulUceofthe  Peace  in  another,  a^  MiMt/ex,  before 
it  can  be  executeJ  there.  Formcilv,  rcguhrty  fpeak- 
ing,  there  ought  :o  have  been  a  ficfli  warrant  in  every 
frcOj  county  ;  but  the  pr.tvt'cc  of  backing  warrants  hail 
long  prevailed  without  law,  and  was  at  I-ill  authortfcd 
by  jUii.  Ji  0(9.  2.     ;6  :  t\  Cta.  z.  e.  55.   And  now. 

'  ^  e.  tr,  any  warrant  lor  apprehending 

an  I  ,  wfio  may  have  cfcapcd  into  Se^tlaadt 

and  ,  .    v  h"  ii^I">iTrd  and  executed  by  the 

K>cal  i.ii^;  ii..;^  ,  .iider  conveyed  back  to 

that  part  o!  the  l  m  in  which  fuch  offence 

was  comi]ittted.  4  ^  -  2.  Sec  aiiu. 

Jutliccs  ot  Peace  may  inAkc  and  pcrfuade  an  agree* 
snent  in  petty  quarrels  and  breaches  of  the  peace,  where 
the  Xing  is  110:  entitled  to  a  line :  thoU[;h  th?y  may  not 
compound  ofFcnccj,  or  take  money  for  making  agree- 
ments. 10}.  julticcs  may  not  intermeddle  Kith 
property;  if  they  do.  nation  lies  agatnfl  them  and  the 
officer)  who  execute  their  orders.  3  Saii.  But  lee 
title  Ftrdhit  liniry. 

A  J  uflice  of  Peace  hath  a  difcrctionary  power  of  bind- 
ing to  the  good  b:liavioi>r  ;  and  may  require  a  recogni- 
xance  with  a  great  penalty  of  one  f.ir  his  keeping  of  the 
peace,  where  the  p-irty  bound  is  1  dir.gerous  perfon.and 
i^kdy  to  bre-ttsthe  peace,  and  do  niucli  mifchicf.  p4i/:b. 
1652  :  2  LilL  Ahr.  131.  And  uhcre  a  perfon  is  to  be 
bound  to  the  ^ood  behaviour,  for  default  of  fureiics  he 
may  be  committed  to  gacl.  But  a  man  giving  fecunty 
for  keeping  the  peicc  in  B.  R.  or  the  Chancery,  may 
have  a  Juptrjtdc&s  to  the  Juflices  in  the  country  not  to 
tilce  fccuriry ;  and  fo  v.'here  a  perfon  hears  of  a  war- 
rant out  apainll  him,  and  gives  furety  of  the  peace  to 
any  o:her  Jit'.Uce,  (5V.  See  title  Peactt  Surety  cf. 

Jf  one  make  an  afuult  upon  a  JuUice  of  Peace,  he 
may  apprehend  the  offender,  and  fend  him  to  gaol  till  he 
finds  forcties  for  the  fcace  ;  and  a  jurticc  may  record  a 
forcible  entry  upon  his  own  poiicilion  :  in  other  cafes  he 
eannot  joJjtc  in  his  ow.n  caufe.  Ifcctl't  Up.  S 1 .  Where 
a  man  abuicUi  a  Jullice  by  words,  before  his  face  or  be. 
hind  his  back,  in  relation  to  his  otHce,  he  may  be  bound 
10  his  ^ood  behaviour;  and  if  a  Jullice  of  Peace  be 
abufed  in  the  execution  of  his  olHce,  the  oFcndcr  may 
.be  alfo  indited  and  fined.  CtcrKp.  I49  :  4  Rff.  t6.  To 
fsvofa  Juflice  of  Peace  he  doth  not  undenl.ind  Uw, 
t^c  is  ir.di^able;  and  codtempts  agsioil  Juflices  are 
puniihable  by  indiAment  and  iinc  at  the  SctBnns.  3  M<ui. 
lyy.  I  144.  But  abufing  a  Juttice  out  of  his  office, 
by  words  that  do  no;  relate  to  his  ofBcc*  fecms  to  iUnd 
only  as  in  the  cafe  of  other  pcrfons. 

If  2  RiagiArate  abufcs  ihcauthonty  repofedin  him  b^ 
the  law,  in  order  to  gricify  his  malice,  or  promote  his 
private  inicrellj  or  ambition,  he  may  be  puniOied  alio 
trimiaa'h  by  incictmcnt  or  information.  Cut  the  Court 
cf  K.  B.  have  frequently  declared,  that  though  a  Juftice 
of  Peace  fhould  ad  illegally,  yet  if  he  has  ac^ed  candidly 
without  any  bad  view  or  ill  intention  whaxfocver,  the 
Court  will  never  punifh  him  by  the  extraordinary  mode 
rf  an  information,  but  will  leave  the  parry  complaining 
^l  the  ordinary  method  of  profecution  by  aftion  or  in- 
diAment.  Rsirr.  $56,  785,  1162:  i  Term  Rtf.  653, 
t(}i.  Aod  ia  no  c^Uc  will  (he  Court  grant  aa  informa- 
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tion,  unlcfsan  application  for  it  is  made  within  the  fe- 
cond  Term  after  the  offence  b  committed ;  and  unlefs 
notice  of  the  applicatbn  be  previouily  given  to  ihc  Juf- 
ticc,  and  the  party  injured  will  undertake  to  bring  no 
adion.  And  if  tiic  pany  proceeds  both  by  a£tion  and 
iudidmcnt,  the  Attorney  General  wiil  grant  a  W/ /rv- 
/tqtu  to  the  inditftinent  Indeed  where  a  jullice  lias 
committed  an  involuntary  error,  without  any  corrupt 
motive  or  intention,  it  miy  be  qucllioned,  whether  it  is 
aa  iudiv^ablc  offence.  1  Ccmm.  35^..  r.  9 :  and  Mr. 
Citrijhan'i  nan  there. 

Juiliccs  lhall  not  be  regularly  puniihed  for  any  thing 
done  by  ilum  in  ScHions  as  Judges;  and  if  a  Jutlice  of 
Peace  be  fucd  fur  any  tiling  done  in  his  olhce,  he  may 
plead  the  general  ilVue.  and  give  the  fpecial  matter  in 
evidence;  and  if  a  verdiit  goes  for  him,  or  the  plaintitf' 
be  noofuit,  he  Oiall  have  duuble  cofts.  Srat.  3i  Jat.  1. 
e.  12.  Though  if  a  Jutlice  of  Peace  is  guilty  of  any 
miidemcanor  m  his  oihcc,  Information  lies  againd  him 
in  B.  R.  where  he  Hull  be  pumftifd  by  fine  and  impri- 
fonmcnt.  StJ,  192.  If  a  perfon  be  never  fummoned  by 
ullices  of  Peace,  to  be  heard  and  make  his  defence, 
efnre  the  jutlices  make  any  order  againll  him,  it  is  a 
mifbchaviour  for  which  an  infoimation  will  lie  againll 
them.  Sec  title  Ctnvitlisn. 

'i'he  Court  of  B.  R.  will  grant  an  information  againd 
a  Juflicc  of  Peace  on  raoiioti  far  fending  a  fcrv.".nt  to 
the  Houfc  of  Corre^ion  wtibout  futltcient  caufe  ;  if  the 
JuUice  do-not  flicw  good  caufe,  iJc.  MoA.  Caf.  in  L,mJ 
E.  45,  46.  And  for  contempt  of  lawi,  &e.  attach* 
ment  may  be  had  againA  Juf^i.es  of  Peace  in  S.  R.  on 
motion  of  the  Attorney  General,  £s*<-.  A  JuHice  of 
Peace  fined  a  thoufand  marks,  for  corrupt  pradicei. 
Sec  1  At&.  727. 

Tbe//a/.  24  Cr«.  2.  r.  44,  particularly  provides,  that 
no  writ  fliall  be  fued  out  a^ainfl  any  Joflice  of  Peace, 
for  any  thing  done  by  him  in  the  execution  of  his  office* 
until  a  notice  in  writing  Ihatl  be  delivered  10  him  one 
month  before  the  fuing  out  the  fame,  cc^ntaining  the 
caule  of  aftloii,  ts'c.  wtthin  which  mor.th  lie  may  tender 
amends,  and  if  the  tender  be  found  futhcient,  he  Ihall 
have  a  verdid.  No  fuch  piciintiff  (hall  recover  againll 
the  JaJUce,  unlefs  fuch  notice  lhall  be  proved  at  the 
trial.  If  the  Jullice  lhaJl  neglecl  to  make  fuch  tender, 
or  lhall  make  an  infuliicient  tender,  he  may,  before 
iffue  joined,  pay  into  Court  fuch  fum  as  he  Iha!!  think 
fit.  Where  an  a^ion  is  agatnli  a  Juflicc  and  conftable, 
if  there  be  a  vcrdid  ng.iin{l  the  (ui'.icc,  .inJ  the  con- 
ftable be  acouitied,  the  plaintiff  fliull  recover  fuch  colls 
againll  the  Jullice,  as  to  include  the  coflj  the  plaimilF 
ftiatt  be  obliged  to  pay  to  the  conftable.  And  this 
llatute  enads,  that  if  the  plaintiffin  any  fuch  aftion  (hall 
recover  agaioft  a  Jullice,  auJ  rtt  Ju^gt  Jhali  ctrtt/y  that 
the  injury  •xvas  luii/uHy  and  maluieaf.y  thnt^  ihc  plainiifT 
(iiall  recover  double  coils.  No  action  Ihrvll  be  brought 
a^ainfl  3  JulVicc  for  .my  thing  done  in  the  execution  of 
his  ofiice,  unlefs  commenced  within  fix  months  after  the 
ad  committed. 

B  f  the/<7/.  27  Gr«.  ».  r.  ao,  in  all  cafes  of  a  warrant 
of  dillrcfs  for  levying  any  penalty  inflitlcd,  or  money  di- 
rcflcd  to  be  paid,  the  Jutlice  or  Jofticct  granting  fuch 
ft.irrant,  may  therein  order  the  goods  dilTrained  to  be 
fold  within  a  certain  time  limited  in  the  warrant,  to  be 
not  Icfk  than  four  days,  itor  more  than  right  day<>(  unlefs 
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the  ptnaliy  or  money,  with  the  icafonable  charge*  of 
tdking  and  keeping  luch  dillFcf%,  he  fooncr  paid.  The 
olficci  may  deduct  the  reafonabie  chargea  of  talcing, 
keeuing,  ami  iclliiij  tliilrefs  ;  and  if  required*  (hall 
ihcw  t(ie  party  .his  warrant,  and  permit  him  to  take  a 
Qopy  of  It.  This  no:  to  extend  to  /an,  y  iy  S  //■'.  3. 
€-  34:  I  Geo.  I,  f.  6;  as  10  levying  tithes,  tJc  on 
Quakers  — The^.if.  18  Cm.  3.  r.  19,  enablrs  JulUccs  to 
award  colls  on  dtterminacion  of  compliiini;  before  them, 
aud  to  levy  them  by  diltrefs  and  fale  o!  the  parties  gnod^, 
or  commit  the  offender  cu  the  Houfe  CorrccUon. 
General  rules  as  to  coA^  may  be  fettled  in  Scflionv»  and 
allowed  by  the  Judges  on  [t.cii  circuits. 

Tliey-'/i.*.  z6  Cro.  2.  c.  i.j.,  was  made  for  the  regu- 
lation of  fees  of  Julliccs*  clerks ;  a  table  of  which  i^  to 
be  made  at  fefHcns,  and  allowed  by  the  judges  on 
their  circuits;  and  in  MiJMejixt  by  Jfa/.  27  do,  t.  c.  16, 
by  the  Cuief  Julliccs  at  H'ijlmhtjhr^  or  any  twooi  rhcm. 

For  further  matter  relative  to  this  extcnfive  and  ufe- 
ful  ojiice,  fee  Bi:rnj  Jrjiiii;  title  Jujlicn  rf  //a-  ?t.i^e\ 
and  that  book,  and  tiiis  J)i4lioiury, ;  the  latter, 
parciculaily  under  titles  Cofai/iifwtnt  \  Ccnvi^ion  i  and 
other  appofite  titles. 

Justices  op  Peace  within  Liberties  ;  J/v/?."- 
eiaiii  ad pmem  i/rfra  I:i>frio!es.'\  Are  fuch  in  citicsj  and 
other  corporate  towns,  as  the  others  are  of  the  county  ; 
and  their  authority  is  all  one  within  the  feveral  territo- 
ries and  precinfl5,  having  bcfidcs  the  aflifc  of  ale  and 
beer,  wood,  victuals,  t^V.  iiee/ff/.  27  H.  8.  c.  5.  liot 
if  the  King  grant  to  a  Corporation,  ihat  the  Mayor  and 
Recorder, is'f.  ftiall  be  juftices  of  Peace  within  the  city; 
if  there  be  no  words  of  cxclufton,  Julliccs  of  the  county 
have  concurrent  juiifdiclion  with  them;  and  the  King, 
notwithftanding  his  charter,  may  grant  a  commifllon  of 
the  peace  fpccially  in  that  city  or  county.  2  liale^s  HiJ}. 
P.  C.  47.  Alfo  where  the  Juftices  of  any  corporate 
town,  deny  doing  right,  Juftices  of  the  Peace  of  the 
county  may  inquire  into  it.  Moti.  Caf.  164.  The  Juftices 
of  Peace  in  cities,  or  towns  corporate,  may  commit  per- 
fons  apprehended  within  their  liberties  to  the  Houfe  of 
Corrcdlion  of  the  county,  which  perfons  (hall  be 
liable  to  the  tike  corre^ion  and  punifhment,  as  if  com- 
mitted there  by  any  Juftice  of  the  fame  county.  Stat. 
15  G'«.  2.  f.  24.  Juftices  of  cities  snd  corporations  are 
not  within  the  qualification  a^,  ^'Geo.  2.  c.  18.  See 
titles  M<yor/ ;  Corporations  \  Jufikes  of  thc^eact* 

Justices  of  Trail-baston,  Were  Juftices  ap- 
pointed by  King  Ed.  I.  during  his  abfence  in  the  Scotch 
and  French  wars.  They  were  fo  ftiled.  fays  Holling. 
Jhedy  of  trailing  !ir  drawing  the  ilaft'of  joftice;  or  for 
their  fummary  proceeding,  according  to  bir  Zd\uard 
Coie,  who  tells  us,  they  were  in  a  manner  Juftices  in 
Eyre;  and  it  is  faid,  they  had  a  bafton,  or  ftafF,  deli- 
vered to  them  as  the  badge  of  their  ollice,  fo  that  who- 
ever was  brought  before  them  was  tr/ii/e  aJ  hajfon,  tra- 
ditus  ad  baeulum  :  whereupon  they  had  the  name  of  Juf- 
tices Ai  trail  hajlon,  or  yujiiciarii  ad  trahemhtm  cjfnidcntci 
ad  hacidum  'vel  bafion.  Their  office  was  to  make  in- 
cjuifition  through  the  kingdom  on  all  officers  and  others, 
touching  extortion,  bribery,  and  fuch  like  griev.mces  ; 
rf  intruders  into  other  men's  lands,  barretors,  robbeis, 
and  breakers  of  the  peace,  and  divers  other  offenders ; 


by  nienns  of  which  inquifuions,  fome  were  pufii/h?d  with 
death,  many  by  ranfom,  and  the  reft  flying  the  realm, 
the  laiid  was  quieted,  and  jhe  King  gained  riches  to- 
wards the  I'upport  of  his  wars.  f'at.  H'ejim,  arno  1^05- 
A  commiliion  of  trail-ha/ion  was  granted  to  Hcgir  de 
(>r.j-,  and  ethers  hn  aAbciaie^  in  the  reign  ol  King 
£d.  111.  S/elm.  GUj: 

JusTiCE-SiA  r,  Is  the  highefi:  Court  that  is  held 
in  a  I'orcll,  and  ii,  always  held  b^iort;  che  Lord  Chief 
Jullicc  in  Eyre  of  the  forcft,  upon  warning  forty  days 
before;  and  ihcri.*  fines  are  let  for  cifVnccs,  and  judg- 
ment* given,  c'c.  Maauo^^f  p-rcjl  Law,  cap.  2\.  Tl.C 
^neand  aaicrccr.u'nt  of  the  Juftices  in  Eyre,  for  falfe 
judgment,  or  other  irefpafs,  fhall  be  affcflcd  by  ihe  faid 
Julliccs  upon  the  oaths  of  Knights,  and  other  lioucft 
men.  and  be  eflrealctl  into  ti'e  Exchequer.  Stat.  3  EJ.  1 . 
i  .  I And  JutUces  in  Eyre  ihall  appoint  a  time  lor  de- 
livering in  ail  writi  by  the  Sheriff,  oe.  Stat*  13  Ed,  I. 
f.  10.  See  this  DidUonary,  title  ^'er^. 

JUSTICIAR,  or  JUSTICIER,  Fr.  Jujl-dir.]  A 
Judge,  Juftice.oras  he  was  fometimes  tcrrncd,  JulUciary  ; 
Sha^Jpeave  ufcs  the  term  Jr:jsi<er  for  Judge.  The 
Lord  Bcminghamt  Jufticier  of  Ireland.  Bakvr*i  ChrnK. 
Angl.  foL  I  iS. 

The  whole  jurifdi'ftion  which  is  now  diftributed  among 
the  feveral  Courts  of  Iffjlmivfler-Hail^  feemj  in  the  firit 
reigns  after  the  Conqueil  10  have  been  lodged  in  one 
,  Court,  commonly  cjllcd  the  King's  Court,  wTicre  jullicc 
,  is  faid  to  have  been  adniiniftercd  fometimcs  by  the  King 
himfelf  in  perfon,  and  fometimes  by  the  High  Juflicier, 
who  was  an  officer  of  very  great  authority,  and  ufed  in 
the  King's  abfence  beyond  lea  to  govern  the  realm  as 
Vice-  Roy.  2  Haivk.  P.  C.  c.  3. 

The  firft  Jufticiaries  after  the  Gonqueft  were  OJo  bl- 
fliop  of  Baieux  in  Aoymandy,  half  brother  by  the  mother 
to  the  conqueror,  and  ll^tUitm  ¥it%  OJlam,  who  ivas 
viceroy,  and  had  the  fame  power  in  tr.e  north  that  Odo 
had  in  the  fouth,  and  was  the  chief  in  the  Conqueror's 
army.  The  next  Jufticiaries  were  If^illiam  Eail  vf  War- 
ren in  Narmandyt  a  great  commander  in  the  battle 
againft  Harddt  and  Richard  de  Benefacla,  alias  Richard 
de  TonchridgCf  fon  to  Gilbert  Earl  o\  Brian  in  Norm.mdv, 
and  were  conftitutcd  in  1073.  In  a  great  plea  betucen 
Lanfrank  and  the  faid  Odo^  Ccisfrid  Biffiop  of  Con!iu:.:i 
in  kcy/iuind^t  was  JuSliciary.  In  the  beginning  ol  IS'iU 
liam  Rfifutt  Odo  was  again  Jufticiary,  li'-Uian  de  Can- 
le/h,  bifl'iOp  of  l)i»ham,  a  Aorman,  fuccccJcd  OJc,  and 
then  followed  Ranulph  Fl&mbard  in  1099.  Afterw.nrd'^. 
in  the  reign  of  Hen.  I.  in  1100,  Hugo  de  BadavJ,  a. 
Norman,  was  Jufticiary,  and  after  him  his  fon  Richard 
Ba^€t\  then  R^gtr  Biftiop  of  Salijburyt  was  Jufticiary 
and  Chancellor.  The  next,  in  the  time  of  King  Sfe- 
phtn,  was  Henry  Duke  of  Korwandj,  afterwards  Kiilg 
Henry  II.  And  in  Henry  the  Second's  time  was  Robert 
de  Bella  Mmte  Earl  of  Leicejler  in  1168,  hut  Ji'boic  de 
y^ere  Earl  of  Qui/nei,  is  faid  to  have  been  Jufticiary  be- 
fore him  ;  and  after  Earl  of  Le'urJ^er,  Rtchmd  de  [.u.:r 
was  made  Jufticiary;  after  him  in  u8o,  Ramlph  de 
Glan^ilk,  that  famous  lawyer,  w£s  m.ade  Jufticiary  ;  after, 
him,  Hugo  de  Putaciot  commorly  called  Pufus,  Pufac^ 
or  Pud/t/t  nephew  to  King  Stephen  by  his  fifter,  was 
made  Jufticiary  in  the  north  parts  beyond  Tftnt ;  and 
H'iltiam  de  Lfngo-Catnpo,  or  Long-Champ,  Bifltop  of  FJy^ 
0,2  was 


JUST 


JUST 


wss  at  the  fame  time*  by  RicharJ  tht  Ftrft,  mide  Judi- 
ciary or.  ;he  fouth  parts  ol  this  llde  Trent.  Then,  after 
ibe  deprivatioaof  ^'iJliam  of  Ely,  lf%'/fr  Arch- 

bilhop  of  Roum  in  NcrmttaJvt  mude  |ulliciary  of  all 
EnglanJ.  Jirady'i  Pre/act, Uc,  15I.  (Dj  (E)  (K) ;  151. 
(A)  (B)  (C)  :  S«  DaxJ.  Chicn  Strut,  1,  2.  ^  4.  5. 

U'llham  Lai^-Ck,tm/>  Rilhop  of  Bfyt  Chief  julHciar 
ahd  Lord  Chancellor  10  Ric.  1.  SfteJ.  4.73.  Fitz  Ptur, 
Chief  JullicUr  in  the  firft  of  ^ifflw.  W.  4.87.  Hsihtrt  dt 
Bir^h  Ear!  of  Chief  Jufticiar.  1  Ucn.  3  :  Ih.  513. 

And  after  him,  Su-/>bei  Sfgravt.  521.  The  Chief 
JuQiciar  was  the  Minifter  of  regal  command  in  the  ab- 
ft'nce  of  ihc  King.  Ih.  515. 

Towards  the  latter  end  of  the  Korman  period,  the 
pOA-cr  of  the  Grand  Julliciar  wjs  broken,  fo  that  the 
jiula  Rt^n,  which  before  was  one  great  Court  where 
the  Juibciar  prcliicd.  was  divided  into  four  ditlinft 
Courts, -v/::.  Chancery,  Exchequer,  Kinp**  Bench,  and 
Common  PtcAi.  Gtlb.  Hi/!.  P'ie-xv  of  tht  Ccurt  ef  Exche- 
quer 7,  cites  Marid.  z,  4  It  determined  about  the  45 
H.  3.  Uiaiij'i  Prifiutt  S:c.  154. 

The  Chancellor  was  the  tirA  in  order  on  the  left  hand 
of  the  judiciary,  and  as  he  was  a  great  perfon  in  Court, 
fo  he  was  in  the  Exchequer;  for  ito  great  thing  palTcd 
but  with  hii  confent  and  advice  ;  nothing  could  be 
fealed  without  hh  allowance  and  privity.  But  the  juf- 
ticiary  farmojntcd  him  .md  all  others  la  authority  ;  and 
he  atone  was  endowed  with  and  exctcifed  all  the  power 
which  aftcr^vards  was  executed  by  the  four  chief  Judges, 
the  Chief  Jufticc  of  B.  R.  the  Chief  Juilice  of 
C.  B.  (he  Chid  Baron  of  the  Exchequer,  and  the 
Mafler  of  the  Court  of  Wards.  SmJ/s  Pnfatt  to  tht 
Rct.-tjnH:ji:rft  I  J  J.  (B^.  As  long  as  the  power  of  the 
Julliciir  continued,  the  Jfia  Rf^u  was  one  Court,  and 
on!y  dillinguilhed  bv  [he  fcvcral  oDiccrs  ;  for  all  the 
Oibcers  wtirc  united  under  the  JuHiciar.  and  he  wai  the 
governor  and  fuperintendant  of  the  Courts.  GilA,  Uifi. 
f'itiu  »/  tot  Ewfji^utr,  10.  Sec  titles  y**^*;  *Jttpius\ 
Court  i  KiHg't  Sittb;  SiC. 

jutTiClATi:*,  Judicature,  Prerogative.  C«w.V. 
JusTictEs,  Is  a  writ  direiled  to  the  Sheriff  in  fome 
fpectal  cafes,  hy  vliiue  of  which  he  may  hold  plea  of 
debt  in  his  Coucty  Cnuit  fur  a  large  fum ;  whereas 
Qthcruile,  by  his  orainary  power,  he  is  Iiniccd  to  fums 
under  40/.  jF*.  A'.  B.  117:  Kitcb.  74.  It  ii  called  7^^' 
liiitr,  bccaufc  it  is  a  commimon  to  the  Sheriff  to  do  a 
man  juilice  and  tight,  begirnin^  wiih  the  word  yujfuifj, 
i^c.  Brafl.  lib  4,  makes  mention  of  a  "JujUaei  10  ihc 
Sherifi'  of  Loa.-fvnt  in  a  c<il.-  of  dower  :  and  it  lies  in  ac- 
count, annuity,  Ctiftomi,  and  Icrvlccs,  l^c.  XewXiir.  Pr. 
\.\  debt,  tlie  writ  rooi  ihm  :  97v  Kin£  la  tht  SiftnJ  v/S, 
grtttin^:  temmntui  jcu,  that  You  JuA.ce  A.  B.  i*:at 
jujlj  und lairbaiit  Jtltrf  bt  rtnitr  i«  C.  D.  f.vt  f^ndt, 
\i;t.£0  to  htat  ht  cnHlh,  C-x  ii  ti  faiti^  anJ  at  rcapHcUj  Ite 
tim  Jurvj,  that  It  om^h  rtiidrr.  hmt  that  no  nert  cla- 
.iteur  titrtfff  ivf  may  )vrtr,  /V-  default  ofjujittt*  Scc. 

This  writ  of  Jajii^nt  impowers  the  Sde/iff.  for  the 
faitt  of  difpatcli,  to  do  ihe  fune  juflicc  in  his  County 
Court  a5  miph:  otherwife  be  had  as  Pf'iJImtnjUr.  Fi/tcb. 
lilt:  F-  N.B.  151.  Tl>e  KrceiioUers  of  the  county  arc 
ihc  real  Judges  in  ihii  Court,  and  the  Sherifi  is  ihe  mi- 
ijit!eri.il  officer.  3  Cmffi.  36.  4,  iicc  ihii  Didionary, 
It'Jc  Cttaiji  Ceurt, 


JUSTIFIABLE  HOMICIDE.  See  title  ff*»/WA. 
JUSTIFICATION,  jujhf.'atic  ]  A  maintaining  or 
fliewing  good  reafon  in  Court  why  one  did  fuch  a  thing 
which  he  is  called  to  answer.  Brth.  Pleas  in  Jufti« 
ficition  are  to  fee  forth  fome  fpccial  matter  whereby 
the  party  judilics  what  he  hath  done  concr'ning  tands 
or  goods ;  as  that  hs  did  it  by  authority  :  and  tni>  may 
be  by  the  law,  or  from  another  pcribn ;  whrrem,  to 
make  it  right,  there  mutl  be  good  authority,  whivh  is 
to  be  exactly  purfued.  Shef.  E^it.  1041.  Jult:6catioa 
may  be  in  irefpafs.  and  under  writs,  procelTcs,  ^V. 
But  a  perfon  cannot  Juflify  a  trefpafs.  unlefi  he  confelTctb 
it ;  for  he  ought  to  plead  the  fpecial  maii-r,  and  con- 
fcft  and  juAily  \khat  he  hath  done.  3  Sa/i  ziS  Wnere 
a  defendant  jufltncs  in  trefpafs  on  his  poffeinon,  by  vir- 
tue  of  any  ellate,  he  mult  fhew  his  title;  but  when  the 
matter  i>  collateral  to  the  title  to  the  land,  it  is  other- 
wife.  2  Mad,  70.  SrJ If  he  Ihould  not  give  colour  ? 
or  probably  fuch  plea  may  amount  to  the  general  iffue. 
If  a  flicriff,  or  other  officer,  jutUfics  by  virtue  of  any  re- 
turnable writ,  he  is  to  (bew  that  the  writ  was  returned  j 
though  he  need  not  if  the  writs  are  not  returnable 
writs.  I  SaJx.  409.  And  it  mufl  be  ihewn  from  whac 
Courts  the  writs  iffued.  I&id.  5 1 7. 

When  the  a^ion  concerns  a  tranfitory  thing,  if  the 
defendant  jullify  the  taking  or  doing  in  one  place ;  11  is 
a  JulUHcition  in  all  places:  if  the  aCUon  concern  a  local 
thing,  a  JulliBciiion  in  one  place  U  not  a  Jultification  in 
another  place ;  for  in  the  former  cafe  the  place  is  not 
material,  but  the  mere  doing  or  taking  of  the  thing  ii 
the  fubliance ;  and  in  the  latter,  the  place  is  material, 
at  the  defendant  m^y  be  able  to  juflify  as  to  one  place* 
and  not  in  another.  2  Lil.  Mr.  134.  If  the  matter  of 
Jullification  is  local,  there  the  defendant  ought  to  (hew 
the  caufe  fpecially,  and  rravcrfe  the  place;  bat  not 
where  it  ii  tranfitory.  Cra.  E.'tz.  667.  If  one  have 
corn  upon  the  lands  of  another,  and  he  ttke  it,  and  the 
owner  of  the  ground  fuei  him.  he  mult  juflify,  and  not 
plead  the  general  iiTuc.  ^  Re^.  8j.  In  anions  for  en. 
tcring  a  clofe,  and  uking  corn;  the  defendants  may 
jurtify  they  did  it  as  fervar.ts  to  the  parfon ;  and  that 
the  corn  was  tiihc,  fevered  from  the  nine  part*,  Uc, 
2  Kfb.  44.  A  man  majr  plead  in  jullification,  that  land 
is  his  freehold,  on  makmg  an  entry  thereon,  is**-.  Thai 
one  entered  a  hopC^to  apprehend  a  felon  ;  or  by  war- 
rant to  levy  a  forfeiture ;  to  lak*  a  ctllrefj,  t^r.  And 
in  affault  that  he  did  it  in  his  own  defence,  i-fc.  Lib',  Eit.\ 
:  Words  fpoken  may  be  jutUiicd,  becauU-  fpokcn  in  a  legal 
ivjy  :  for  words  the  detend.in:  may  ;uiU;y  in  an  aclion  ; 
but  not  in  an  indi^meai,  (Sc.  t  Dauv.  i6<:  3  Salt. 
226.  Sec  titles  ^^/9>r ;  H'erdii  LiitL 

A  Jjllitication  (in  other  wordi)  'n'},A  fpecial  pica  in 
bar;  as  in  aAioni  of  affault  atd  ba:ier>,  flfa-Jt  Jt- 
rufittf  'uiz.  that  the  plaintiff  fitH,  wiih  force  and  arms, 
aifaulted  the  defendant,  aod  he  defenJed  himfclf,  and 
therefore,  if  any  dimage  happened  to  plaintiff,  it  was 
owit.g  to  the  aOaoU  he  nude  on  defendant,  and  in  his 
nccelfary  defence;— in  other  anions  of  trcfp.iis,  iha:  the 
defendant  did  the  thing  complained  of  in  ligiit  of  fome 
office  which  warranted  him  fo  to  do ; — or  in  an  aftion  of 
llartder,  that  the  plaintift' was  guilty  of  fuch  or  fuch  a 
crime,  and  therefore  he,  the  d',Tc»d,'.ni,  fpoke  the  words. 
Scc  title*  PUadmi-t  ^i'rtf^fi,  Ac. 

JUSTIfl, 


JUST 


JUST 


JUSTrFICATORS.>j?,jfraKm.]  A  kind  of  com. 
purgators.  or  thofc  that  by  oath  julliticd  the  innocence, 
or  oaths  of  others ;  as  in  the  cafe  uf  waging  of  law. 
Sec  IVager  ttf  Law. 

JUS  l  lFYING  BAIL.  See  title  JJa/7. 1. 

JLI6T1TIA,  A  Aatuie,  law,  or  ordinance.  Hrvtiin, 
p.  666. 

JuJIiiia,  Is  often  taken  for  jurifJiflion,  or  the  office  of 
2  Judge.  Ltg.  EJift.  Con/  cap.  2b. 

He  who  is  now  ciUed  'J ujltiiartut  was  formerly  called 
JuJIiiia,  i.e.i  Judge.   Lcg.Hin.  l.  r.  42. 


JUSTITIAM  FACERE,  To  hold  pleaof  My  thin^. 

See  SfUcr.  in  his  Notes  \x^n  Eadmerut. 

JUSTITIUM,  A  ceaiiiig  from  the  profecuiion  of 
law,  and  cxcrcifing  juHicc  in  places  judicial.  Co'-ijctU, 

JUSTS,  Fr.  JoiiJla,\.  c.  dicurfut.']  Were  cxcrcifes  be- 
twt'cn  martial  men  and  pcrfons  of  honour,  with  fpcars  on 
horfcback ;  and  different  from  tournamtfiti,  whicti  were 
military  contentions,  and  confillcd  of  many  men  in  troops  ; 
whereas  Jci^/li  were  ufually  between  two  men  fmgly. 
They  are  mentioned  m  /lal.  24  Wru.  8.  c.  13.  and  ate 
now  difufed. 


K  AI 

AT  A,  A  Key  or  Wharf.  S/flm, 
.  KAIAGIUM,  Keyage;  which  fee. 
KALENDi^,  Rural  Chapters  or  conventions  of  the 
rural  deans  and  parochial  clergy  ;  fo  called  becaufe  for- 
merly held  on  the  Kalends,  or  firft  day  of  every  month. 
Paroch.  Anliq.  64,0. 

KALENDAR  and  KALENDS.  Sec  Cahndar  and 

Calends. 

KANTREF.  See  Cantrtd. 
KARITE.  Sec  Caritas. 

KARLE,  Sax.'\  A  man;  and  with  any  addition  a 
fervant  or  clown  ;  as  the  Saxom  called  a  domcflic  fer- 
vant,  z.hujkatk\  from  whence  come&  the  modern  word 
churl.  Demi/day. 

KARRATA  FCENf.  A  cart  load  of  hay.  Mon,  Mg. 
t'.m,  \.  p.  548.  See  Ciireaa. 

KAY.  ^ccKty. 

KEIJBARS,  or  CulUrs.]  The  rcfufe  of  ftiecp  drawn 
out  of  a  flock  ;  O'ves  rejicuht.  Cooper's  Tbefatir. 

KEELAGE,  /kilJugium.']  A  privilege  to  demand 
money  for  the  bottom  of  Ihips  rcHiag  in  a  port  or  har- 
bour. Jicr  Pari.  z  \  Ed,  i. 

KEIiLMEN,  ."ire  mcniioned  amon^  mariners^  fea- 
wen,  t^f.  in  various  Aatuie».  See  liilc  C:alt. 

KEELS.  This  word  is  applied  to  vclTcU  ufcd  in  the 
carriage  of  coals,     .  See  Keylts. 

Kl^EF.  A  tlrong  tower  or  huld  in  the  mtddte  of  any 
cnlllc  or  fortihcation,  wherein  the  beiiegcj  maJe  their 
efforts  of  defence,  was  formerly  in  tngland  called  a 
Keep:  and  the  inner  pile  rtitliin  the  callle  of  Oovet, 
treiied  by  King  lUi,  II,  about  the  year  ii>},  was 
UTmed  the  King's  Keep:  foat  iVitt.i/or,  &c.  Ic  fecms 
10  be  fumcthin^  uf  the  nature  of  that  which  is  called 
abroad  a  Ci/adtl. 

KEEPER  OF  THE  FOREST,  CuJJjs  Faej!^.]  Or 
C'tiief-warden  of  ihc  ForclU  hith  the  principal  govern- 
ment over  iill  ofBcer^  witUin  the  foreft;  and  warns  them 
to  appear  at  the  Court  of  Jullicc-fcat,  on  a  general  Turn- 
mons  from  the  Lord  Chief  Jullicc  ia  Eyre.  Mawzveed,. 
pan  I.  />.  156.  Sec  title  fi-r^^/. 


KEE 

Keeper,  of  the  Great  Seal.  Cufiot  nagni 
Jt£ill'.]  Is  a  Lord  by  his  office,  ftilcd  Lord  Keeper  of 
the  Great  Seal  of  England,  and  is  of  the  King's  Privy 
Council  :  through  his  hands  pafs  all  charters,  commif- 
fion$  and  grants  of  the  King,  under  the  Great  Seal ; 
without  which  feal  many  of  thofc  grants  and  commif- 
fions  arc  of  no  force  in  law  ;  for  the  King  is  by  interpre- 
tation of  law  a  corporation,  and  pafTeih  norhing  but  by 
the  Great  Seat,  which  is  as  the  public  faith  of  the 
kingdom,  in  the  high  e(tcem  and  reputation  jalUy  attri- 
buted thereto. 

The  Great  Seal  confifts  of  two  impreflions,  one  bring 
the  very  feal  itft  lf  with  the  effigies  of  the  King  HampcU 
on  it;  the  other  has  an  imprcflion  of  the  King's  arms  in 
the  figure  of  a  target,  tor  matters  of  a  fmaller  mcmrnt. 
as  certilicatcs,  (3c.  that  are  ufually  pleaded  /u6  p(de 
ftgdii.  And  anciently,  when  the  King  travelled  mio 
Franc  or  Other  foreign  kingdoms,  there  wcic  two  Great 
Sfah  \  one  went  with  the  King,  and  another  was  left 
with  the  CuJIo;  Regni\  or  the  Chancellor,  t^e. 

If  the  Great  Seal  be  altered  ;  the  tame  is  notified  in 
the  Court  of  Chancery,  ar.d  public  proclamations  made 
thereof  by  the  Sheriffj,  bV.  I  Hale*i  Hiji.  P.  C.  171,4. 

The  Lord  Keeper  of  the  Great  Sc.il,  by  Itatute 
5  El/z.  c.  J  8,  liath  the  fame  place,  authority,  pre-emi- 
nence, jorifdiiUion,  and  execution  of  laws,  as  t^e  Lord 
Chancellor  of  England  hath  ;  and  he  is  conftituled  by 
the  delivery  of  the  Great  Seal,  and  by  taUing  his  oath. 
4  lit/!.  87.  Sec  L^-mS.  yhchihfi.  65  :  1  Rol.  Mr.  385. 
and  tSij  Dictionary,  title  Chauctlkr. 

Keeper  of  the  Paivv  SEAt,  Cupos  prtvati 
/gilli']  That  ofiiccr,  thiuugh  whofe  hands  all  cliarters 
pardons,  t^c.  pafs,  fip.ned  by  the  King,  befoie  they 
come  to  the  Great  Seal :  and  feme  things  which  do  not 
pafs  that  fcal  at  all :  he  is  alfo  of  the  Privy  CuuncU, 
but  was  anciently  called  only  Cletk  of  the  Privy  Seal  ; 
after  which  he  was  named  GuarJiiin  d.*  Privy  Sea!; 
and  laftly.  Lord  Privy  Seal,  and  made  one  of  the  great 
officers  of  the  kingdom.  See  J/at.  12  li.  z.  clit  Jtt:. 
Pari.  II  11.^  :  and  Jlai.  34  //.  8.  r.  ^. 


JUST 


JUST 


JUSTrFICATORS.>j?,jfraKm.]  A  kind  of  com. 
purgators.  or  thofc  that  by  oath  julliticd  the  innocence, 
or  oaths  of  others ;  as  in  the  cafe  uf  waging  of  law. 
Sec  IVager  ttf  Law. 

JUS  l  lFYING  BAIL.  See  title  JJa/7. 1. 

JLI6T1TIA,  A  Aatuie,  law,  or  ordinance.  Hrvtiin, 
p.  666. 

JuJIiiia,  Is  often  taken  for  jurifJiflion,  or  the  office  of 
2  Judge.  Ltg.  EJift.  Con/  cap.  2b. 

He  who  is  now  ciUed  'J ujltiiartut  was  formerly  called 
JuJIiiia,  i.e.i  Judge.   Lcg.Hin.  l.  r.  42. 


JUSTITIAM  FACERE,  To  hold  pleaof  My  thin^. 

See  SfUcr.  in  his  Notes  \x^n  Eadmerut. 

JUSTITIUM,  A  ceaiiiig  from  the  profecuiion  of 
law,  and  cxcrcifing  juHicc  in  places  judicial.  Co'-ijctU, 

JUSTS,  Fr.  JoiiJla,\.  c.  dicurfut.']  Were  cxcrcifes  be- 
twt'cn  martial  men  and  pcrfons  of  honour,  with  fpcars  on 
horfcback ;  and  different  from  tournamtfiti,  whicti  were 
military  contentions,  and  confillcd  of  many  men  in  troops  ; 
whereas  Jci^/li  were  ufually  between  two  men  fmgly. 
They  are  mentioned  m  /lal.  24  Wru.  8.  c.  13.  and  ate 
now  difufed. 


K  AI 

AT  A,  A  Key  or  Wharf.  S/flm, 
.  KAIAGIUM,  Keyage;  which  fee. 
KALENDi^,  Rural  Chapters  or  conventions  of  the 
rural  deans  and  parochial  clergy  ;  fo  called  becaufe  for- 
merly held  on  the  Kalends,  or  firft  day  of  every  month. 
Paroch.  Anliq.  64,0. 

KALENDAR  and  KALENDS.  Sec  Cahndar  and 

Calends. 

KANTREF.  See  Cantrtd. 
KARITE.  Sec  Caritas. 

KARLE,  Sax.'\  A  man;  and  with  any  addition  a 
fervant  or  clown  ;  as  the  Saxom  called  a  domcflic  fer- 
vant,  z.hujkatk\  from  whence  come&  the  modern  word 
churl.  Demi/day. 

KARRATA  FCENf.  A  cart  load  of  hay.  Mon,  Mg. 
t'.m,  \.  p.  548.  See  Ciireaa. 

KAY.  ^ccKty. 

KEIJBARS,  or  CulUrs.]  The  rcfufe  of  ftiecp  drawn 
out  of  a  flock  ;  O'ves  rejicuht.  Cooper's  Tbefatir. 

KEELAGE,  /kilJugium.']  A  privilege  to  demand 
money  for  the  bottom  of  Ihips  rcHiag  in  a  port  or  har- 
bour. Jicr  Pari.  z  \  Ed,  i. 

KEIiLMEN,  ."ire  mcniioned  amon^  mariners^  fea- 
wen,  t^f.  in  various  Aatuie».  See  liilc  C:alt. 

KEELS.  This  word  is  applied  to  vclTcU  ufcd  in  the 
carriage  of  coals,     .  See  Keylts. 

Kl^EF.  A  tlrong  tower  or  huld  in  the  mtddte  of  any 
cnlllc  or  fortihcation,  wherein  the  beiiegcj  maJe  their 
efforts  of  defence,  was  formerly  in  tngland  called  a 
Keep:  and  the  inner  pile  rtitliin  the  callle  of  Oovet, 
treiied  by  King  lUi,  II,  about  the  year  ii>},  was 
UTmed  the  King's  Keep:  foat  iVitt.i/or,  &c.  Ic  fecms 
10  be  fumcthin^  uf  the  nature  of  that  which  is  called 
abroad  a  Ci/adtl. 

KEEPER  OF  THE  FOREST,  CuJJjs  Faej!^.]  Or 
C'tiief-warden  of  ihc  ForclU  hith  the  principal  govern- 
ment over  iill  ofBcer^  witUin  the  foreft;  and  warns  them 
to  appear  at  the  Court  of  Jullicc-fcat,  on  a  general  Turn- 
mons  from  the  Lord  Chief  Jullicc  ia  Eyre.  Mawzveed,. 
pan  I.  />.  156.  Sec  title  fi-r^^/. 


KEE 

Keeper,  of  the  Great  Seal.  Cufiot  nagni 
Jt£ill'.]  Is  a  Lord  by  his  office,  ftilcd  Lord  Keeper  of 
the  Great  Seal  of  England,  and  is  of  the  King's  Privy 
Council  :  through  his  hands  pafs  all  charters,  commif- 
fion$  and  grants  of  the  King,  under  the  Great  Seal ; 
without  which  feal  many  of  thofc  grants  and  commif- 
fions  arc  of  no  force  in  law  ;  for  the  King  is  by  interpre- 
tation of  law  a  corporation,  and  pafTeih  norhing  but  by 
the  Great  Seat,  which  is  as  the  public  faith  of  the 
kingdom,  in  the  high  e(tcem  and  reputation  jalUy  attri- 
buted thereto. 

The  Great  Seal  confifts  of  two  impreflions,  one  bring 
the  very  feal  itft  lf  with  the  effigies  of  the  King  HampcU 
on  it;  the  other  has  an  imprcflion  of  the  King's  arms  in 
the  figure  of  a  target,  tor  matters  of  a  fmaller  mcmrnt. 
as  certilicatcs,  (3c.  that  are  ufually  pleaded  /u6  p(de 
ftgdii.  And  anciently,  when  the  King  travelled  mio 
Franc  or  Other  foreign  kingdoms,  there  wcic  two  Great 
Sfah  \  one  went  with  the  King,  and  another  was  left 
with  the  CuJIo;  Regni\  or  the  Chancellor,  t^e. 

If  the  Great  Seal  be  altered  ;  the  tame  is  notified  in 
the  Court  of  Chancery,  ar.d  public  proclamations  made 
thereof  by  the  Sheriffj,  bV.  I  Hale*i  Hiji.  P.  C.  171,4. 

The  Lord  Keeper  of  the  Great  Sc.il,  by  Itatute 
5  El/z.  c.  J  8,  liath  the  fame  place,  authority,  pre-emi- 
nence, jorifdiiUion,  and  execution  of  laws,  as  t^e  Lord 
Chancellor  of  England  hath  ;  and  he  is  conftituled  by 
the  delivery  of  the  Great  Seal,  and  by  taUing  his  oath. 
4  lit/!.  87.  Sec  L^-mS.  yhchihfi.  65  :  1  Rol.  Mr.  385. 
and  tSij  Dictionary,  title  Chauctlkr. 

Keeper  of  the  Paivv  SEAt,  Cupos  prtvati 
/gilli']  That  ofiiccr,  thiuugh  whofe  hands  all  cliarters 
pardons,  t^c.  pafs,  fip.ned  by  the  King,  befoie  they 
come  to  the  Great  Seal :  and  feme  things  which  do  not 
pafs  that  fcal  at  all :  he  is  alfo  of  the  Privy  CuuncU, 
but  was  anciently  called  only  Cletk  of  the  Privy  Seal  ; 
after  which  he  was  named  GuarJiiin  d.*  Privy  Sea!; 
and  laftly.  Lord  Privy  Seal,  and  made  one  of  the  great 
officers  of  the  kingdom.  See  J/at.  12  li.  z.  clit  Jtt:. 
Pari.  II  11.^  :  and  Jlai.  34  //.  8.  r.  ^. 


*•  -The  LorJ  Tiivy  Seal  U  to  put  the  fcil  to  no  prai.i 
•without  good  wjiTjnc ;  nor  with  warrant,  if  n  he 
agaiiitl  \iw,  or  inconvenient,  btit  that  he  hrll  acquaint 
the  King  thcreniih.  4  /njt  55.  Aft  to  the  fees  of  the 
clerks  under  the  Lord  Priry  Sea!,  for  warrants  tSr. 
Sec jf/if.  27  //.  8.  f.  II.  Sec  further  this  Di^lionary. 
tvUi  <?r/tm  e/ ivr  Kij}^  i  Pr:^r  Sctrf. 

Keeper  op  the  Touch,  memioned  in  the  ancient 
flatuie  ij  H.  6.  .-.  I4>  fcems  to  be  tii:u  otTiccr  in  the 
King's  nJim,  at  this  d.iy  called  the  MilUr  of  the  Affav. 
See  mn. 

KEEftRS  OF  THK  LlHERTIES  OF  EnCLAKD,  By 

au:  tcrity  of  Parliaiucnt.  Vide  CujfoUfs  Lthiiatss. 

KtNDALi  CdHctf^ium.  An  ancient  barony,  MS. 

1; E  N  N E  rS ,  A  coarfe  // 'eljh  cloth .  See /"a/.  3 3     a . . .  3 . 

KERHli.it  li,  A  cullont  to  hai-c  .1  cart-way  ;  or  a  com- 
mutation for  the  cullomary  duly  for  carriage  of  titc 
Lord's  ^oodt.  Ceuv/A 

KrRNT.r.LARL  DOMUM,  from  Ul.  Crtna,  a 


r "  I  '  J  a  houfc  forniv-  rlr  w  irh  a  wall  or  ioiver» 

k  -innics  or  notcac;,  Tor  the  better  con- 

vc.  ....  ..'ling  arrows,  and  inakiiij  other  def^cnce. 

f  tejk:  lieiives  this  word  fiom  ^Huirw/Jus,  or  f.-ta^/ra- 
wt^Iki,  n  rour-fquarc  hole  or  notch  ;  uhL"uf»tjae ^tatni  junr- 
nr."  ■       and  tlits  form  of  walls  and  battle- 

tii  .:.ry  ufcs  might  pollibiy  have  its  name 

fro  .  a  four-fquare  d^irt.    it  was  a  common 


favour  graii;cJ  by  our  Kings  in  ancient  times,  after 
cafiles  were  demojidicd  for  prevention  of  rebellion^  to 
give  their  chief  Subjects  leave  to  fortify  their  maitfion- 
houCiM  with  kcmeltetl  ualis.  Parct-O.  /{itti<i.  ^33. 

KliUNF-LLATUS,  Fortified  or  embaltelcd,  acosrd- 
ing  to  t'.ie  old  falliton;  Plae,  31  EJ,  3, 

KERNES,  Idle  ptrfons,  vagabcnds.  OrJiit.flittnt. 
3  I  Ed.  3.  m.  II,  iz. 

KEVERE,  A  cover  or  veffcl  tfed  in  a  dairy  hoofc 
for  milk  or  whey.  Parecb.  J>:ti^.  p.  386. 

KEY,  Kata  cjf  taja^  Sax.  leg.  Teut.  Kny.\  A  wharf 
to  land  or  fhip  goods  or  ware?  at.  The  verb  taturt,  in 
old  writers,  Cgnifies  (according  to  Siali^cr)  to  keep  in, 
or  reHr.un;  and  fo  is  the  earth  or  ground  uhere  Keys 
are  made,  with  planks  and  poils.  Ccvje/l. 

The  lawful  Keys  and  wharfs  for  lading  or  landing  of 
goods  belonging  to  the  port  of  Lvm/fea,  arc  CheJitr*M 
K*y»  BrfWtr'i.Kty,  Gallfj-Kfy,  ff^o^LDed,  Cujitm-houfi. 
Kfjt  Btar-Kej,  Porttr'i-Kcy,  Sab^i-Kry,  Ifiggan* i-Kty^ 
Toung*s-Key,  Ralpf/s-Key,  Dice-KeVt  Smart's-Ket,  So' 
mers'i-Ke^t  HamiTunJ*i-Keyt  Lyoi^i-Kry,  Bpiolpb-H'har/^ 
Graiii*S'Kty,  Cock'i  Key,  and  FrtpM'harf;  bcfides  Bil- 
littgjgate,  for  landing  of  filh  and  fruit ;  and  Brii/gehcaji 
in  SouthwarA  for  corn  and  other  provliion,  ijf^.  but  for 
no  other  goods  or  nierchandife.  Deal  boards,  mails, 
and  timber,  may  be  landed  at  any  place  betneen  Lime- 
Isu/t  and  H'fJJmiaJler;  the  owner  fi:(l  paying  or  com- 
pounding for  [he  culloms.  and  declaring  at  what  place 
ne  will  land  them.  Ltx  Merctit,  132,  13^.  Siat.  13  ^ 
14  Car.  2.  t.  11.  /ta.  14 :  R^t.  Stat.  19  Car,  2.  It  is 
fonietimcs  fpeit  Quay,  from  the  French  fuai.  See  this 
Di^ionary.  title  LcnJen. 

KEY  AGE,  Ar«.'i7jii«fli.]  The  money  or  toll  paid  for 
lading  or  tinladfng  wares  at  a  key  or  wharf.  Ret.  Par,  i. 
EJvi^  3.  m.  10  :  20  Eilw.  3.  m.  1. 


'     KEYLES  or  KEELS,  CiJi  or  Cml.  ]    A  kind  of 

long-boati  of  great  antiquity,  mcotijiicd  in  JIas.  23  H. 

8.  r.  t8.  S^ta, 
KEYING.  Five  fells,  or  pchi,  or  tteep-flcos  with 

their  wool  c<it  ibrm  C*iitlL 

KEYUS,  KEYS.  A  guardian,  warden,  or  keeper. 

hha.  Jkj.  ."r:  z.  V  71.  In  :lic  !jk  «/' hian,  the  twenty* 

four  chiff  c  '  >  are,  ai  it  were,  co&fervatori 

)  of  the  ItU  i:  -^pl-t  arc  called  Keys  of  the 

i(bnd.  See  ti  -  .  •  >/". 

j  KICHELL.  AcaKt:  11  was  an  old  cuflora  for  god- 
I  fathers  and  godmothers,  cvrry  time  their  god-childrrn 
'  aflct-J  tiiem  bleirmg,  to  gi^c  them  a  cake;  which  was 

c died  a  God's  Kichcll.  CVu-J,. 
i      KIDDER,  Signified  one  that  badges,  or  carries 
'  com,  dead  visual,  or  other  merchandize,  up  and  down 
,  to  fell.  Stat.  5  Ehx.  c  i«.  Tacy  arc  alfo  called  Kid- 

diers,  in  Jlat.      El  <  2;. 
I      KIDDLE.  KIOEL,  or  KEDEL,  ifiVr/:///.]  Adam, 

or  opcu  wear  in  a  fivcr,  M-iih  a  loop  or  narro.v  cut  in  ic, 
I  accommodated  for  the  byirg  of  wheels  or  other  cn- 
'  giiies  to  C4tch  fia».  I  h/i  ft.:' yi'  The  word  is  ancient, 

lur  we  meet  with  it  in  Ma^na  Lhutta,  e.  And  in  a 
I  charter  made  by  King  Johu,  to  the  city  of  Lfvdon.  By 
I  ftat.  I  H.  4.  f.  12,  it  was  accorded,  inter  fiiia.  That  a 
I  furvey  fhould  be  made  of  the  wears,  nidls,  ttanka* 

Ibkt.S  and  KiJels,  io  the  great  river*  of  EnglaaJ. 
'  They  are  now  called  Kettles,  or  Kcitlc-ncu,  and  arc 
'  much  ufed  rm  the  fea-coatls  of  Keai  and  lyaict.  Ce-xoeil, 
'      KIDNAPPING,  Fhc  forcible  abdudion  andcouvey. 

ing  atvay  of  a  man,  woman,  or  child  from  their  own 

country,  and  fending  them  to  another;  it  it  an  oiTence 

at  common  law.  Raym.  474. 

This  is  unqueflionably  a  very  heinous  crime,  as  it  robs 

the  King  of  his  SubjciU,  baniihcs  a  man  from  his  country, 
i  and  may  in  its  confequences,  be  produdUvc  of  the  moft 
I  cruel  and  difagreeable  hardlhips ;   and  therefore  the 

common  taw  of  fv^/^n./ has  punifhcd  it  with  fine,  im* 

prifonment,  and  pillory.    2  Shtnv.  ill:    Skin.  47: 

Ctmh.  10. 

The  flat.  1 1  12  //''.  3.  c.  7,  though  principally  in- 
tended againfl  pirates,  has  a  claufc  that  extends  to  pre- 
vent the  leaving  of  fach  perfont  abroad,  as  are  thus 
kidnapped  or  fptrited  away ;  by  enabling,  that  if  any 
captain  of  a  merchant  vciTel  fhall  (during  his  being 
abroad)  force  any  perfon  on  ihore,  and  wilfully  leave 
him  behind,  or  rcfufc  to  bring  home  all  fuch  men  ai  he 
carried  out,  if  able  and  dcfiruus  to  return,  he  fhall  fuffisr 
(what  fecms  no  very  adequate  punilhment)  tbret  moatht* 
imprifaiimtnt ,  There  i»  no  doubt,  however,  that  the 
party  thus  injured  may  maintain  an  aAion  againft  the 
party  offending  for  damages  fuiiained  by  occalion  of 
fuch  treatment.   S.*e  title  lmprijhnmt»t . 

KILDERKIN.  A  vclTel  of  ale,  \3c.  containing  the 
eighth  part  of  an  hogfhead. 

KILKETH,  An  ancient  fcrvilc  payment  made  by 
tenants  in  huft).indry.  CvwtU, 

KILLAGIUM,  Keelage.  CtweU. 

KILLYTHSTALLION,  A  cuftom  by  which  lords 
of  manors  were  bound  by  cutlum  to  provide  a  ftallion 
for  the  ofe  of  their  tenants*  marcs.  Sptlm.  Clef. 

KILTH.  Ac  cmn<$  amnua/ti  nJJttHt  di  ^Modam  csn/ue^ 
tudtat  ta,       twai'  Kilth*  fat.  7  Ehx, 

KINDRED. 


K  1  N 


KING. 


KINDRED,  Are  a  certain  body  of  perfons  of  kin  or 
related  tocacli  other.  There  are  three  degrees  of  Kin- 
dred in  our  law  ;  one  in  the  right  line  dtffcending,  ano- 
ther in  the  right  line  afcending,  and  the  third  in  the 
collateral  line. 

The  right  Hne  defcending,  wherein  the  Kindred  of 
the  male  line  are  cziled  Agnatic  and  of  the  female  line  Ctg  ■ 
tiaii,  is  from  the  father  to  the  fon,  and  fo  on  to  Ins  chil- 
dren in  the  male  and  female  line  ;  and  if  no  fon,  then 
to  the  daughter,  and  to  her  childr-n  in  the  male  and 
female  line ;  if  neither  fon  nor  daughter,  or  any  of 
their  children,  to  the  nephew  and  his  children,  and  if 
none  of  them,  to  the  niece  and  her  children ;  if  nei- 
ther nephew  nor  niece,  nor  any  of  their  children,  then 
to  the  grandfon  or  granddaughter  of  the  nephew ; 
and  if  neither  of  them,  to  the  grandfon  or  grand- 
daughter of  the  niece  ;  and  if  none  of  them,  thei»  to 
the  great  grandfon  or  great  granddaughter  of  the  ne- 
phew and  of  the  niece,       et  fu  ad  infinitum. 

The  right  line  afcending  is  dircflly  upwards;  as 
from  the  fon  to  the  father  or  mother;  ard  if  neither 
father  nor  mother,  to  the  grandfather  or  grandmother  ; 
if  no  grandfither  or  grandmoih^T,  to  the  great  grand- 
father or  great  gnindm  thcr  ;  if  neither  great  grand- 
father or  great  grandmother,  to  the  father  of  the  great 
grandfather,  or  the  mother  of  the  great  grandmother  ; 
and  if  neither  of  them,  then  to  the  great  grandfather's 
grandfather,  or  the  great  grandmtnher's  grandmother  ; 
and  if  none  of  them,  to  the  great  grandfather's  great 
grandfather,  or  great  grandmother's  great  grandmother, 
€t  ftc  in  injinilum. 

The  collateral  line  is  either  defcending  by  the  brother 
and  his  children  downwards,  or  by  the  uncle  upwards  : 
it  is  between  broihc^rs  and  fillers,  and  to  uncles  and 
aunts,  and  the  reH  of  the  Kindred,  upwards  and  down- 
wards, acrofs  and  amongil  thcmfelves.  2  Ndf,  Mr, 
1077,  1078. 

If  there  are  no  Kindred  in  the  right  defcending  line, 
the  inheritance  of  lands  goes  to  the  collatcn.l  line  ;  but  it 
never  afcends  in  the  right  line  up.vards,  if  there  arc  any 
K-indred  of  the  collatera.1  line,  though  it  may  afcend  in 
that  line  :  and  there  is  tiiis  difTerence  between  the  right 
line  defcending  and  the  collateral  line  ;  that  the  right 
of  reprefentation  of  Kindred  in  the  right  deiccnding 
line  reaches  beyond  the  great  grandchildren  of  the  fame 
parents  ;  but  in  the  collateral  line,  it  doth  noi  reach  be- 
yond brothers  and  fillers  children  ;  for  after  them  there 
is  no  reprefentation  among  collatcra!:;. 

In  the  right  afcending  line  the  fatlicr  or  mother  are 
always  in  the  firft  degree  of  Kindred  ;  and  by  the  civil 
law,  if  the  fon  died  without  iflue,  his  father  or  mother 
fucceeded,  and  after  them  his  brother  or  filler,  uncle, 
aunt,  l^c.  But  in  cafe  of  purchale  by  the  fon,  if  he 
died  without  iifue,  his  father  or  mother  could  not  in- 
herit, but  his  brothers  and  fifters,  ^V.  by  which  it  ap- 
pears, that  the  father  cannot  facceed  the  fon  immedi- 
ately, though  he  is  the  next  of  kin.  If  a  man  purchafe 
lands  and  dies  without  ilVue,  it  lhall  never  go  to  the 
half  blood  in  the  collateral  line;  though  it  is  otherwifc 
in  cafe  of  a  defcent  from  a  common  anccftor. 

The  children  of  the  brothers  and  fillers  of  the  half 
blood,  fliall  e.vciudc  all  other  collateral  afcendanis,  as 
uncles  and  aunts,  and  all  remoter  Kindred  of  the  whole 
blood  in  ihe  collateral  line.  2  AV^  Ahr» 


There  arc  fevcral  rules  to  know  the  degrees  of  Kin- 
dred ;  in  the  afcending  line,  take  the  fon  and  add  tlie 
father,  ard  it  is  one  degree  afcending,  then  add  the 
grandfather,  and  it  is  a  Itcond  degree,  a  perfon  added 
10  a  perfon  in  the  line  of  ccnfanguinity  making  a  degree ; 
and  if  theie  arc  many  perfons,  take  away  one,  and  you 
have  thf  number  of  decrees ;  asif  there  arc  four  perfons, 
it  is  the  thiid  degree^  if  five,  the  fourth,  l^c,  fo  that  the 
father,  fon,  and  grandchild,  in  the  defcending  line, 
though  three  perfons  make  but  two  degrees:  To  know 
in  what  degree  of  Kindred  the  fons  of  two  brothers  Hand, 
begin  from  the  grandfather  and  defcend  to  one  brother, 
the  father  of  one  of  the  fons,  which  is  one  degree,  then 
defccnd  to  his  fon  the  anceilor's  grandfon,  which  is  a 
fecond  degree;  and  liicn  defcend  again  from  the  grand- 
father to  the  other  brotlicr,  father  of  the  other  of  the 
fons,  which  is  one  degree,  and  defccnd  to  his  fon,  ^c, 
and  it  is  a  fecond  degree;  thus  reckoning  the  pcrfoa 
from  whom  the  computation  is  made,  it  appears  there 
are  two  degrees,  and  that  the  fons  of  two  brothers  arc 
dillant  from  each  other  two  degrees :  for  in  what  degree 
either  of  them  is  dillant  from  the  common  llock,  the 
perfon  from  whom  the  computation  is  made,  they  are  dif- 
tant  between  themfelvcs  in  the  fame  degree  ;  and  in  every 
line  the  perfon  mull  be  reckoned  from  whom  the  com- 
putation is  made.  It  the  Kindred  are  not  equally  diftant 
from  the  common  flock  ;  then  in  what  degree  the  moil 
remote  is  diliant,  in  the  fame  degree  they  are  diilant  be- 
tween thcmfelves,  and  fo  the  kin  of  the  moH  remote  mak- 
tth  thedegrec ;  by  which  rule,  l,and  the  grandchild  of  my 
uncle,  arc  diilant  in  the  third  degree,  fuch  grandchild 
being  diilant  three  degrees  from  my  grandfather,  the 
neareft  common  llock.  See  further  ac  length,  z  Conm, 
I      14:  and  this  Ditlionary,  titles  ;  Execuicy,  HI; 

V.  ^.  The  common  I.iw  agrees  in  iis  compulation  with 
the  civil  and  canon  law,  as  to  the  right  line;  and  ordy 
with  the  canon  law  as  to  the  collateral  tine.  fVood^t  Inji, 

KING, 

Rex  ;  from  Lat.  j^tr^e  to  rule; — Sax.CjwV^  ax Cc,r.ing.'\ 
A  Monarch  or  Poten:.uc,  who  rules  iingly  and  (bve- 
rcignly  over  a  People  ;  or  he  that  has  the  highcA  power 
and  rule  in  the  land.  The  King  is  the  head  of  the  State. 
^ccBrac}.  Uh.  I.e.  8. 

The  Supucme  ExecutivePower  of  ibefe  King- 
doms is  veiled  by  the  Englith  laws  in  a  fingic  perfon, 
the  King  or  ^etn ;  for  it  matters  not  to  which  lex  the 
Crown  dcfcends  ;  but  the  I'erfon  entitled  to  it,  whether 
Miile  or  Female,  is  immediately  inverted  with  all  the 
en/igns,  rights,  and  prerogatives  of  Sovereign  Power  : 
33  is  declared  by//w/.  i  Mary^  ftm.  3.  c.  1. 

The  Editor  has  endeavoured  to  digeil  and  bring  to- 
gether much  information  on  this  head,  which  in  former 
l)i<Sltonaries  was  cither  omitted  or  fcattcrcd  through  va- 
rious unconnected  titles.  For  this  puipofe  he  has,  in 
the  (irft  place,  had  recourfc  to  the  valuable  Comjiien' 
turies ;  to  which  he  has  found  it  hit  duty  to  make  con- 
tinual application,  through  the  whole  of  this  work.  The 
outline  there  fumifticd  is  here  attempted  to  be,  in  fome 
meafure,  filled  up  with  various  matter  from  other  foarccs. 
It  fecmed,  on  the  whole,  moft  convenient  to  follow  nearly 
thr  arrangement  of  Blackjlane.  The  Student  will,  there- 
fore, find  the  matter  of  this  title  thus  difpofed. 

i.Of 


KING. 


KING  I. 


I.  Of  ill  Tillr,  anil  Surc^tn  !c  llx  Tl'itxt. 

II.  0/  di  Itt^al  Famih  M  «  the  Queen,  fit  ihh 

DuK  nxjer  that  tilit, 

III.  Brirfi,  e«J  intiJtnallr  e/ itc  KiKg't  CcMttill. 

IV.  O/ lit  Kik;:'i  Diuui;  aiul  kit  Ctrsnam  Oali- 
V.  (J/lLtKiuii'iPifeialivt. 

1.  Grt-fu//f. 

2,  jl,  nlalti  «  iii  Htfi  Ciarn.irt ;  n/vrnV 

tl  til  Srveni^mji  Ftr/ttlism  am(  ftr- 

J.  ;/  id-  ujl*a  I'  ill  ^!ill*rilr,fini[ii  mil  il' 


a:: 

and 


mahiii^ 

:  -I  Iht 

'  car 

:f'f 


Ctmmercf  ;  Snfirfmf  Hfaii  of  iW  Cl'imh. 
4.  ^ij  rt^tirJi  In  Rtvf)H/'i  §r^inary  ttmJ  ex- 
tratniiuary  ;  aaJfU  tU  hfter,  hiiCiwi 
It/f. 

Vl .  0/"  /**  King*/  Prtrt^ativr  in  rtUt'um  to  lit  Otht ; 
and  jit  tin  Out.  ittin  F.xcculion ;  Extcni ; 
Jadgmenc  \  ^ 
■VU.       farmtr  auJ  ptfint  JIait     tin  Prtngctivi  in  j 

The  Exccativc  Power  of  ihe  En^ltih  Naiion  being  ] 
TClUcI  io  X  fingle  pcrfbn,  by  the  general  confcnt  of  the 
People*  the  evidence  of  uitich  general  confeni  is  long  and  , 
immemorial  of;\gc»  il  became  nccefTary  to  the  fiecdom  < 
and  peace  of  the  State,  that  a  rule  fliould  be  laid  down  1 
uQtform,  univcrfalt  and  t>crman£:r.t ;  in  order  to  mark 
out  with  pt-cciiion  luha  is  that  finglc  pcrfoti,  to  whom  arc  ' 
ccmniittcd  (in  lublcrvicncc  to  the  lau'  of  the  hnd)  the  i 
care  ard  proicclton  of  the  commurity  ;  and  to  whom  in  | 
return  the  duty  and  allegiance  of  every  individual  are  due.  | 

When  the  fucccfTion  to  the  Crown  was  formerly  inter- 
rupted by  the  ftatc  of  Society  and  the  ConHiiuiion,  | 
which  hjd  not  then  arrived  to  U»e  fta^  of  pcrfc^iion  it 
attained  in  liter  ages,  and  even  more  recently  fincc  the 
Revo'uiion,  diHiniftions  have  been  frequ:nily  made  be- 
tween a  King  fn  -lo  and  iit  j-.-.ie.  Though  it  is  10  be 
hoped  ilui  no  conteft  of  this  nature  is  likely  again  to  rife 
in  thefe  kingdoms,  what  is  juft  Ihortly  hinted  on  this  fub- 
jcA  M-ill  douhtlcfs  be  agreeable  to  the  Student ;  fee  fur. 
iher  on  this  fabjrfi,  title  Trea/on. 

If  there  be  a  King  rcgnani  in  poHViHon  of  the  Crown* 
although  he  be  but  Rtx  At  faflt^  and  not  df  jurt,  yet  he 
is  Stignar  U  Roy  \  and  another  that  t  aih  right,  if  he  be 
out  of  poffclTion,  he  is  not  within  the  meaning  of  the 
Jiat.  1 1  ///■«.  7.  f.  1.  for  the  Subjna*  to  fervc  anJ  defend 
in  his  wars,  ifc.  And  a  pardon,  l^e.  granted  by  a 
King  Jt  jurt,  that  is  not  likewife  At  faitot  \%  roid. 
3/«^.  7.  IfaKingihat  ufurpf  ihcCrown,  grantslicences 
of  alienation  or  cichcat5,  they  will  be  good  againil  the 
rightful  King;  fo  of  pardons,  and  any  thing  ih.it  doth 
not  concern  the  King's  ancient  patrimony*  or  the  go- 
venimeiit  of  the  People :  judicial  arts  in  the  time  of 
fuch  a  one,  bind  the  right  King  and  all  who  fubmitted 
to  his  judicature.  The  Crown  was  toll  between  the  two 
families  of  7  eri  and  Laitca^tr  many  years ;  and  yet  the 
a£ls  of  royalty  done  in  the  reign  of  the  fevcral  competi- 
tors, were  confirmed  by  the  Parliament:  and  thofc  re- 
Ibl'jttons  were  madcj  becaufe  the  common  people  cannot 


judge  of  the  King**  title;  and  to  avoid  anarchy  and  cob- 
fufion.  Jivk.  Cur.  t\o.  t. 

'  1.  while  he  was  Kintj, 
:!ia!  icrs  of  denizitinn 
gian;-,  ,  „  ,  ,1;  but  a  pardon  madf 

by  EAw.  W  bcivrc  Ue  .itlu.iUy  King,  was  declared 
foid  even  after  he  came  to  ihc*  Crown.  Sec  1  liaivk, 
/*.C.  f.  17. 

Hal*  fays,  the  right  Heir  of  the  Crown,  during  fuch 
lime  Ai  t'  -  T'o  r^r-i*  in  plenary  poffeitlon  of  it,  4iid  no 
pod'.-;,  the  heir,  is  nnt  a  King  wiiliin  thik 

2:t ,  '  of  ibc  honfi.-  of  JtfrXt  during  lite 

picnat .  1-  .  I  the  Crown  in  Hen  iV //^/i.  V., 

Urn.  VI.  Hut  if  tlic  tight  Heir  nad  once  the  pofll-nioii 
of  the  Crown,  a'  Kin;*,  tuoui^h  an  Ufurpcr  had  got  the 
poff^  1'  ^  riinucs  hit  flile,  title, 

and  .  -»  rc-obuins  the  full 

pofT^i'  ,  ,  .iic death  of  the  light- 

ful  hcif,  uaiiiig  inai  inicrval,  i»  compairing  of  the 
King's  death  within  thin  a^,  lor  he  continued  a  King 
llilli  fi'jyT  in  poficflionof  his  kingdom;  wliicli  was  the 
cafo  of  E*l.  IV.  in  that  fma!l  inteival  wherein  lUa.  VI. 
r«-obtaincd  the  Crown ;  and  the  cafe  of  EA.  V.  not- 
withilanding  it:c  ui'urpadon  of  his  uncle  Rub^MU 
I  HaL  IrJI.  I'.C.  IC4.. 

The  grand  fundament.1I  maxim  upon  which  the  Jus 
Ccrt»^,  or  right  of  fuccelTion  to  the  Throne  of  ihtfe 
kingdoms  depend^*  fecms  to  be  this :  "That  ihc'Cwwu 
is  by  common  law  and  conllitutional  cuilom  IrriAiiery  \ 
and  this  ih  a  /Kuuntr  ptniiiar  to  itfeU" ;  but  that  the  right 
of  inheritance  may  from  t:mc  to  time  be  changed  or 
limiud  b^  Parliamtnt ;  under  which  Umitatioiu  the 
Crown  ftiU  continues  hereditary." 

Fifjf,  it  is  in  general  hertAirary,  or  dcfcendible  to  the 
next  heir,  on  the  death  or  demiCe  of  the  laft  proprietor. 
All  regal  government*  mull  be  either  hereditary  or  elec- 
tive ;  and  as  no  inllance  can  be  found  wherein  the  Crown 
ofEnglittA  ha:  ever  been  alTertcd  to  be  cle6live,  by  any 
authority  but  that  of  the  Regicides  at  the  infamous  and 
unparalleled  iruil  of  K.  Chailci  1.,  It  mull  of  confe- 
qucnce  be  hereditary.    Yet  an  hcrcdit.iry*  by  no  means 


intends  a  jure-A:ihto,  right  to  the  I'iironc  :  favc  only  fo 
far  as  Kingdoms  Hkc  other  human  fnbricki,  :irc  fubjeA 
to  the  general  and  ordinary  difpcnfations  of  Providence. 
Nor  indeed  have  a  jkre.M%mo7kt\i  an  hrrcitiary  rightiny 
necelTary  connexion  with  each  other,  a&  fomc  have  very 
weakly  imagined.  The  hereditary  right  which  the  laws 
of  En^Uma  acknowledge,  owes  it»  origin  to  the  founders 
of  our  Conlliiution,  .ind  to  them  only.  The  founders 
of  our  Eughjh  Monarchy  might  perhaps,  if  they  had 
thought  proper*  have  made  it  cleclive  ;  but  they  rather 
chofe,  and  upon  good  reafon,  to  ellablifh  originally  a 
fucceOion  by  inheriunce.  This  has  been  acqu'iefccd  in 
by  general  confent :  and  ripened  by  degrees  into  com- 
mon law  ;  the  very  fame  title  that  every  private  mm  has 
to  his  own  etlatc.  Lands  are  not  7ia:t.i<i!Iy  defcendible 
any  more  than  Thr*>nts  ;  but  the  Law  has  thought  pro- 
per, for  the  bcncht  and  peace  of  the  Public,  to  efta- 
blifh  hereditary  fucceflion  in  the  one,  a$  well  as  the  other. 

St.o'uflyt  as  to  the paruemlar  made  of  inheritance;  it  in 
general  correfponds  with  the  feodal  path  of  defcents, 
chalKed  out  by  the  Common  Law  in  the  fuccelHon  to 
landed  Eflates;  yet  with  one  or  two  material  exceptions. 
Like  EUates*  the  Crown  will  dcfcend  lineally  to  iheifTue 

of 


KING  I. 


KING  1. 


of  the  rci{^.ing  Monarch  ;  as  ii  did  from  King  ythn  to 
Richarii  11  ,  ihrough  a  regular  degree  of  fix  linca)  gcnc- 
lations.  As  in  common  dclccnts,  ihc  preference  of  males 
to  females^  and  the  right  of  primogeniture  among  the 
m:tlc!,arc  llri6lty  adhered  to.  But  among  the  females, 
the  Ciown  defccndi  by  right  of  primogeniture  to  the 
£idcil  Daughter  only,  and  lier  ilHie ;  and  not  as  in  com- 
mon inheritances*  to  all  the  Dau;^htcrs  at  once :  the  evi- 
dent ncccflity  of  a  folc  fucceflion  to  the  Throne  having 
occafioned  the  royal  law  of  dcfccnis  to  depart  from 
the  common  law  in  this  rcfpcil.  The  doftrine  of  reprc- 
fenution  alfo  prevails  in  the  dcfccnt  of  thr  Crown,  :is  it 
do=s  in  other  inheritances,  whereby  the  lineal  defccn- 
daiits  Qf  any  pcrfon  deceafcd  lland  in  the  fame  place  as 
tlicir  ancellor,  if  living,  would  have  done.  LalUy,  on 
failure  of  lineal  defccodants,  ihc  Crown  goes  to  the  next 
collateral  relations  of  the  late  King,  provided  they  ;:rc 
lineally  dcfcendcd  from  the  blood-r^yaj;  that  is,  from 
that  rcyal  tlock  which  originally  acquired  the  Crown. 
Hut  herein  there  is  no  objection  (as  in  ilic  cafe  of  com- 
mon defcents)  to  the  fuccelTiun  of  a  Brother,  an  Uncle, 
or  other  collateral  relation  oi  the  half  blood  ;  provided 
only,  that  the  one  Anccllor  trom  whom  both  arc  de- 
fended, be  that  from  whofe  veins  the  blood-royal  is 
tommunicated  to  each.  'I  hc  rcafon  of  which  diverfity, 
beiwcen  royal  and  common  defcents,  may  be  better  un- 
(lerllood  by  recurring  to  the  general  rules  of  Deficnt. 
Sec  that  title  ;  Cancn  VI.  ad  fin. 

If  the  King  hath  ifTuc  a  fon  and  a  daughter  by  one 
venter,  and  a  fon  by  another  venter,  and  purchafes  hinds 
and  dies,  and  the  eldell  fon  enters,  and  dies  without 
ifl'uc,  the  daughter  fhatl  not  inherit  thofe  lands,  nor  any 
other  fee-fimple  lands  of  the  Crown,  but  the  younger 
brother  {hall  have  them  together  with  the  Crown. 
Co.  Lit.  15.  ^. 

Thirdly  \  the  doArine  of  bertditary  right  does  by  no 
means  imply  an  tndefeaftbU  right  to  the  Throne,  No 
roan  will  furcly  aflcrt  this  who  has  confidercd  our  Laws, 
Conl\itution,3nd  Hillory  without  prejudice,  and  with  any 
degree  of  attention.  It  is  unquetUonably  in  the  bread  of 
the  Supreme  Ltgtjlative  Authority  of  this  Kingdom, 
The  King  and  hoth  Houfes  of  Parliamtnt,  to  defeat  this 
hereditary  right;  and  by  particular  entails,  limitations, 
and  provifions,  to  exclude  the  immediate  heir,  and  veil 
the  inheritance  in  any  one  elfe.  This  is  flriflly  confo- 
nant  to  our  laws  and  conlliiution,  as  may  be  gathered 
from  the  exprelTion  fo  frequently  ufed  in  our  Itatute-book 
of  "  the  King's  Majefty,  his  heirs  and  fucccffors."  in 
which  wc  may  obtcrve,  that  as  tlic  word  Heirs  ncccflarily 
implies  an  inheritance  or  hereditary  right  generally  fub- 
filVing  in  the  royal  perfon  ;  fo  the  word  Sueeefors,  dif- 
tinflly  taken,  rauft  imply  that  this  inheritance  may  fomc- 
timcs  be  broken  through  ;  or  that  there  may  be  a  fac- 
ceflbr  without  being  the  heir  of  the  King. 

Fourthly ;  However  the  Crown  may  be  limited  or 
transferred,  it  ftiil  retains  its  defcendiblc  quality,  and 
becomes  hereditary  in  the  wearer  of  it.  And  hence  in 
our  law  the  King  is  faid  bever  to  die  in  his  political  capa- 
city ;  becaufe  immediately  upon  the  natural  death  of 
Henry t  ii'iUiam.OT  Hdiuard,  the  King  furvivei  in  his  Suc- 
ccflbr.  For  the  right  of  the  Crown  veils  rc/>/Aiff// upon 
his  heir  ;  cither  the  httrts  natus^  if  the  courtc  of  defccnt 
remains  unimpeached,  or  the  harei  faiiuu  if  the  inhe- 
ritance be  under  any  particular  feitlement.  So  that  there 
Vol.  II. 


can  be  i\k>  initmgnum  \  but  as  Hals  obfcrves,  the  riglii 
of  fovcreignty  ij  fully  invcilcd  in  the  Succcffor  by  (he 
very  defcent  of  the  Crown.  1  /////.  P.  C.  61.  Hence 
(he  llaiutcs  pailcd  in  the  firA  year  after  tlic  Rcftoratioit 
of  Car.  II.  arc  always  called  the  A&i  in  the  ixth  yc^r 
of  his  reign ;  and  a!|  the  other  If  gat  proceedings  of 
that  reign  are  rcckoued  from  the  year  164^,  and  nut 
from  1660. 

On  this  principle,  that  the  King  commences  hii  reign 
from  the  day  of  the  dciih  of  his  ancellor,  it  hzih  bcc  i 
held,  that  compalTing  his  death  before  coronation,  or 
even  before  proclamation,  is  compafiiiig  of  the  King's 
dcith  within  the  lUtute  of  25  £d.  3.  fiat.  f .  2  ;  he 
being  King  prefently,  and  the  proclamation  and  corona- 
tion only  honourable  ceremonies  for  the  further  ooiitica- 
tion  thereof.  3  7:  I  fiaWt  Ififi.  P,C.  lOi.  Sec 
title  Trtiijcit. 

However  acquired  therefore,  the  Crown  becomes  in 
the  Succtflbr  abfolulely  hereditary  ;  unlcfs  by  the  rulf 
of  the  limitation  it  fhould  be  oihcrwifc  oidered  and  de- 
termined. 

In  ihefe  four  points  confitis  ihe  conjlitutienal  notion  of 
hereditary  tight  to  the  Throne;  which  is  llill  further 
e1ui:idated  and  made  clear  beyond  all  difputc.  by  the 
learned  Comment.nor,  from  whom  much  of  the  foregoing 
and  following  a1>!lra^  is  abridged,  in  a  fhuri  hillorical 
view  which  he  gives,  of  the  Succcflion  to  the  CroM,n  of 
England,  from  Eghert  to  the  prcfcnt  time ;  of  the  doflrines 
of  our  ancient  Lawyers ;  and  of  the  fcveral  llatuCes  that 
have  from  time  to  time  been  made,  to  create,  to  dcclar.:, 
to  confirm,  10  limit,  or  to  bar,  the  hereditary  title  to  the 
Throne.  In  the  purfuit  of  this  inquiry  he  clearly  Ihews. 
that  from  thed.iysof  Eghert ,  i\it  hriX  folc  Monarch  of  this 
kingdom,  (0  the  prefent,  the  four  cardinal  maxims  above 
mentioned  have  ever  been  held  the  conftitutiunal  canon; 
of  Succcflion  to  the  Crown.  It  is  true  this  fuccciTion, 
through  fraud  or  force,  or  fometimes  through  neccflity, 
when  in  hoflile  times  the  Crown  defccnded  on  a  Minor, 
or  the  like,  has  been  very  frequently  fufpended  :  but  has 
generally  at  lafl  returned  back,  into  the  old  hereditary 
channel ;  though  fometimes  a  verv  confiderable  period 
has  intervened.  And  even  in  thofe  inftanccs  where  the 
fucceflion  has  been  violated,  the  Crown  has  ever  been 
looked  upon  as  hereditary  in  the  wearcrof  it.  Of  which 
the  Ufurpers  thcmfclves  wxre  fo  fenfible,  that  they  for 
the  moft  part  endeavoured  to  vamp  up  fome  feeble  (how 
of  a  title  by  defceni,  in  order  toamufc  the  People,  while 
they  gained  the  polTcflion  of  the  kingdom.  And  when 
pofleilion  was  once  gained,  they  confidcred  it  as  the  pur- 
chafc  or  acquifition  of  a  new  cllate  of  inheritance,  and 
tranfmitted,  or  endeavoured  to  iranfmit,  it  to  their  own 
poflerity,  by  a  kind  of  hereditary  ri^ht  of  Ufurpation. 
See  I  Comm.  c.  3.  /*.  190 — 7. 

If  the  Throne  be  at  any  time  vacant,  (which  may 
happen  by  other  means  befides  that  of  abdication ;  as  if 
all  the  blood  roy.il  fhould  fail,  without  any  fucceflbr  ap- 
pointed by  Parliamcni,)  the  right  of  difpofing  of  thit 
vacancy  fcems  naturally  to  rcfutt  to  the  Houfes  of 
Lords  and  Commons,  the  trullecs  and  rcprefcntativcsof 
the  Nation.  For  there  are  no  other  h.inds  in  which  it 
can  fo  properly  be  entrurtcd  ;  and  there  is  a  neccfliiy  of 
its  being  cnituiUd  foinswhcrc,  elfe  the  whole  frame  of 
Government  mull  bediflTnlvcd  and  perifh. 
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TIic  PrcalttWc  to  the  Bill  of  Rights  cxprcfsly  de- 
clnrcs,  th3C  "  the  Lords  Spiritual  and  Temporal,  and 
Commons,  aiTcinMcd  at  il'tjimnjUr,  Uwfjlly,  fully*  and 
freely  rcprcfcntall  ihc  Lftatcs  ef  ths  PtofU  ofinii  realm." 
I'hc  Lords  are  not  lefs  the  trultecs  and  goaidians  ot  their 
eouiitry  than  the  Members  of  the  Houfc  of  Commons. 
Jc  was  jullly  faid,  when  the  ray.il  prerogatives  were 
(urpeudk'd  doring  hi)  Majcily's  tUncCs,  in  I788»that  the 
two  Houfcs  of  Pailiament  wcro  tl.c  organ*  by  whith  the 
Tcojile  exprclTcd  their  will.  Aiid  in  thcHoufc  of  Com- 
jncHis,  on  the  i6thof  D.umhr  in  thit  year,  tivoDec!;ira- 
lory  Rtlulutions  were  accordingly  pafTcd,  imporiiiig  : 
I.  The  Interruption  of  the  Royal  Authority  ;  z.  'I'iiat  it 
HAS  the  duty  of  the  two  Houfcs  of  Parliament  to  provide 
the  means  of  fupplying  that  dcfe^l.  On  the  z^d  of  ttic 
inme  month  a  third  rclclution  palVcd,  empowcting  the 
Lord  Chancellor  of  Gi.ar  Bnitiin  toaSix  tlic  Great  Seal 
to  fuch  BiU  ef  Ltmiiaiiciii  as  might  be  necefl'ary  to  re- 
firiA  the  power  of  the  future  Regent  to  be  named  by 
i'arliainent ;  this  Bill  was  accordingly  brought  forwiird* 
not  without  confidcrable  oppofiiion  to  i;»  provilions,  as 
well  from  private  motives  as  on  forcible  political 
grounds;  and  at  length,  happily  for  thi  Public,  ar- 
jelled  in  its  progrcfs  by  the  providential  recovery  of  his 
Mijeily  xnMer^h  i/S'^.  It  iiobftrvable,  ho^vcvcr,  that 
r.o  Hill  was  ever  afterwards  introduced  to  gu.ird  agatnlt 
a  future  emergency  of  a  ftinllar  nature  :  on  the  grounds 
undoubtedly  of  ddi-acy  to  a  Monarch  univeHally  be- 
loved ;  in  the  hope  of  the  ioiprobability  th;it  I'uch  a  cir* 
CdmtlaiKS  Ihouid  recur  in  future;  and  in  the  confidence 
of  the  omnipotence  of  Parliament  if  neccffarily  chilled 
upon  again.  See  Si.jl-cm'j  £kltfit>:rj  of  Hec,  Wl./uh.au. 
i;Sn-9:  and  ihe  ycuiHa/i  of  ihe  lycrJj  mdCahrvcnt, 

Towards  the  end  of  King  H'tlliart's  rcigo,  il/f  King 
£Kii  ParluuntKt  thought  it  riCcelTary  to  exert  their  po%ver 
of  Hmiiing  and  appointing  the  fucceHlon,  in  order  to 
prevent  the  vacancy  of  the  Throne;  which  mull  have 
cntaed  upon  their  deaths,  as  no  farther  provifion  was 
raadc  at  the  Rcvolutioa  than  for  the  illue  of  Queen  Mory, 
Qacen  Aantt  and  King  U't'Uiuii  It  had  been  previ- 
oufly,  by  the  fiat.  i!f  '.  znd  M.  fia/^  z.  cz,  enaded, 
that  every  pcrlon  who  Ihould  be  reconciled  to,  or  bold 
cooimutiioQ  with,  the  See  of  Itsmet  who  fliould  pro- 
fcfj  the  Hopiih  .eiigion,  or  who  Ihould  marry  a  Papill, 
Ihould  be  excluded, and  for  ever  incapable  toinht  rit,  pof- 
feiit  or  enjoy  the  Crown;  and  that  in  fuch  cafe  the 
people  Ihould  be  abfo!vcd  from  their  allegiance  [to  fuc!t 
perion],  acd  the  Crown  Oiould  ticfccnd  to  fuch  perfons. 
bei:ig  /*/-9.'.yAj«//,  33  would  have  inherited  the  fame,  in 
cai'c  the  perfun  fo  rcconcileJ,  holding  communion,  pro- 
fcffing,  or  mart)'ing,  were  nalurjlly  dead.  To  tiSi  tht  re- 
fore  cor.AiientI/  v^iib  thcrafclvcs,  and  at  the  fame  time 
pty  ai  much  regard  to  the  o!d  hereditary  line  as  their 
iorraer  refoluiions  wculd  ad.-nir,  ihcy  turned  their  eyes 
on  the  Princefj  Se/laj,  EleiTlrcfi  and  Duichcfs  Dowager 
of  HtJKWir.  I-oi,  upon  tiie  imf^ending  extinJlion  of 
ihc  ProtcHant  pullcnty  of  Cvttrltf  \.  the  dd  la^v  of 
rrgal  defccnt  dirtfttd  ihcm  to  recur  to  (he  dffcendmts 
cf  Jiititi  I.  and  the  Ptincefs  S^jhui  being  the  youngeft 
daughter  of  EfiuiAi.'h,  C^jcen  of  J:/vm/.i,  who  was  the 
idH'jghlcr  of  JdiKfj  I.  w.w  the  ne.ire(l  of  the  anticnt  blood- 
rt  yal,  who  waa  not  incapacitated  by  profefTing  the  Po- 
(iffa  religion.  On  her,  therefore,  and  the  heirs  of  her 
body,  being  Piciclbnts»  the  xemalader  of  the  Crown, 


I  expeflant  oa  the  death  of  King  William  and  Queen 
'  ^nne,  without  ilFue,  was  fettled,  by  fiat,  iz  tjf  fP. 
!  c  2.  And  at  the  Umc  time  it  was  enaiied,  that-whoTo- 
I  ever  (hould  hereafter  come  to  the  poflcOion  of  the  Crown, 

ftiQuld  join  in  the  communion  of  the  church  of  England 

as  by  law  cilablifncd. 

This  is  the  lalt  limitation  of  the  Crown  thic  has  been 

made  by  Partiaroeiit.  and  alt  the  fcveral  adual  limita- 
i  lions,  from  the  time  of  Heurr  IV.  to  the  prefcnt,  (tlated 

I at  large  in  i  drnm.  (.  3,)  do  clearly  prove  the  power 
of  Tije  Ktmg  cnj  Patlinmeat  to  new  model  or  after  ihc 
I  fuccelHoD.  And  indeed  11  is  now  again  made  highly 
penal  to  difpute  it ;  for  by  fint.  6  Ann.  r.  7,  it  is  enaocd, 
that  if  any  perfon  maiicioufiy,  advifedly,  and  direAly, 
lhalt  maintaia  by  writing,  or  printing,  chat  the  Km^s  of 
this  realm,  iv;/t>  {he  (Tfl.t: cf  Parliament,  arc  not  able 
to  make  laws  to  bind  t'u-  Crown  and  the  defccnt  there* 
of,  he  ftiall  be  guliiy  of  Iii^;h  treafon  ;  or  if  he  m.-iin- 
tains  the  lame  only  by  preaching,  teaching,  or  advifcd 
fpeaking,  he  lhall  incur  the  penalties  of  a  pr^munirt. 

The  Princefs  St^kia  dying  before  Queen  Axnt,  the 
inheritance  thus  limited  delccnded  on  her  fon  King 
Gccrgt  \.  and  having  taken  cftcd  in  his  perfon,  from 
him,  it  dcfcend;.d  to  his  lite  Majeity  King  i2ttrgt  II.  and 
from  him  to  his  grandfon  and  heir,  our  preleat  Graciou> 
Sovereign  King  Gfn-^e  ill. 

The  -ttsk  titht  Cro^t-H  therefore,  though  at  prefent 
hereditary,  is  not  quite  fo  abfolutely  hereditary  as  for- 
merly ;  and  the  common  flock  or  anccllor,  from  whom 
the  defccnt  rouft  be  derived,  is  alfo  diiTcrcnt.  Formerly 
the  common  ftock  was  King  Eghtn,  then  H  tlliem  the 
Conqueror:  afterwards  in  Jama  \  ,*s  time  the  two  com- 
mon (locks  united,  and  fo  continued  till  the  vacancy  of 
the  throne,  occaltoned  by  the  abdication  of  Jama  II.  in 
168S :  now  it  is  the  Pr'mccfs  Ssph:a,  in  whom  the  inhe- 
ritance was  veficd  by  the  King  and  Parliament.  For- 
merly the  defccnt  was  abfotuie,  and  tlie  Crown  went  to 
the  next  heir  without  any  rciiriclion ;  but  now,  upon 
the  new  fcttlcment,  the  inheritance  is  conditional ;  being 
limited  to  fuch  heirs  only  of  the  body  of  the  Princci* 
Ssphia^  as  are  Preufiant  Utmheri  cf  thi  Church  ef  Eng- 
land, and  arc  married  to  none  but  Proteitants. 

In  this  due  medium  appears  to  conUll  the  true  tznfiU 
tutional  noiien  of  the  right  of  fuccefCon  to  the  Imperial 
Crown  of  ihefe  Kingdoms.  The  extremes,  between 
which  it  llccrs,  arc  each  of  them  equally  dcftruflivc  of 
thofc  ends  for  which  Societies  were  formed,  and  are  kepc 
on  foot.  Where  the  Magiilrite,  upon  every  fuccellion, 
I  is  elcded  by  the  people,  and  may.  by  the  exprefs  pro- 
vifion of  the  Ia*s,  bcdepoftd  (if  notpunifhed)  bv  his 
Subjcdi ;  this  may  founA  Hkt  rot  ptrftmoR  of  Libtrtx, 
and  look  well  enough  when  delineated' on  paper  ;  but  m 
praftice  will  be  ever  produftive  of  tumuJt,  contrniioo, 
and  anirchy.  And,  on  the  other  hand,  divine,  indcfea- 
fible  hcrrditary  right,  when  coupled  with  the  doaiiae  of 
unlimited  paflivc  obedience.ii  furcly.ofall  coniiituiionj, 
the  mo;l  ihorougMv  flavilh  and  dreadful.  But  when 
fuch  an  hereditary  right,  as  our  laws  have  created  and 
veiled  in  the  royal  flock,  is  clofely  interwoven  with  thoic 
liberties,  which  arc  equally  the  inheriunce  of  the  Sub- 
je^l;  this  union  will  form  a  conlVitution,  in  theory,  the 
mofl  beautiful  of  any;  in  pr?.aice  the  moft  approved; 
and,  in  duntior,  it  is  to  be  hoped,  the  moll  pemancnt. 
It  is  the  duty  of  every  expounder  of  our  Lans  to  \vf 
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tim  ConAiiution  before  the  SiuJrnt  in  iti  true  and  ge- 
nuine UghC;  it  is  the  duty  of  every  gcod  E'tgUjhman  to 
uiiderlhnd,  to  revere,  anU  t^drfv-nd  it. 

II.  The  firft  and  mrtft  conji.lrr.iMc  branch  of  the 
King's  Roval  Family,  regarded  by  the  Uws  of  En^l,tn,i,  is 
lUe  xlutin;  as  lo  whom  fee  this  l>i£lioiiiry,  title  :;Vfr#*ff. 

The  Prince  of  Walti^  or  Heir-app.nicnl  lo  the  Crown, 
and  alfo  his  rt>yal  confori;  and  tlic  Piincefs  Roy  il,  or 
cldcft  daughter  of  the  King,  arc  likouife  prculi-trly  rc- 
g.irdcd  by  the  hrt  s.  For,  by  /?.i/.  25  3.  to  compafs, 
or  confpire  the  death  of  the  former,  or  to  violate  the 
chattily  of  the  latter,  is  as  much  high  trcafon  as  to 
confpirc  the  death  of  the  King,  or  violate  the  challiiy  of 
the  Queen.  Sec  this  Diflionary,  title  TreojtH.  The 
llcir-apparcnt  to  the  Crown  ib  ufually  made  I'jincc  of 
It'aits  and  Earl  of  Citjhr  by  fpccial  crc;:tion  and  in- 
vflliturc  ;  but  being  the  King's  iUtJi Jon,  he  is  by  iohe- 
ritancc  Duke  of  Corn-v.aU,  without  any  new  crcAtion. 
8  Rff:  I  :  StU.  title  Leu.  2,  $. 

The  obfervations  in  Cokt'i  reports,  however,  as  well 
as  the  w^)rdi  of  the  flatute,  it  has  been  remarked,  limit 
the  dukedom  of  Comivall  to  the  ftrj}  hgntun  [rather 
/irjl  lorn]  fan  of  a  King  of  EnglanJt  and  to  him  only. 
But  although  from  ihii  it  is  m-inifell,  that  a  Duke  of 
Cor^jnall  muft  be  the  firfl  begotten  fon  of  a  King,  yet  it 
it  not  neceflary  that  he  fliouTd  be  born  after  his  father's 
accelHon  to  the  Throne. 

This  is,  on  the  whole,  a  (trange  fpccies  of  inherit- 
ance, and  perhaps  is  the  only  mode  of  defccnt  which 
depends  upon  the  autliority  of  a  ftatutc.  in  the  Prince's 
cafe,  reported  by  Lord  Coks,  the  queAion  was,  whether 
the  original  grant  to  EJx'jard  the  Black  Prince,  who 
wa<t  created  in  the  nth  of  Ed.  Mi.  Duke  of  Comvjall, 
and  who  was  the  firft  Duke  in  England  after  the  Duke 
of  AVrw»aj»(^',  had  the  authority  of  Patlianocnt ;  or  was 
an  honour  conferred  by  the  king's  charter  alone:  If 
the  latter,  the  limitation  would  have  been  void,  as  co- 
thing  lefs  than  the  power  of  Parliament  can  alter  the 
cHablifticd  rules  of  defcent.  But  notwithtlanding  it  i> 
in  the  form  of  a  charter,  it  was  held  to  be  an  a^  of  the 
Legiflaturc.  It  concludes,  ptr  ip/um  reg<m  ft  tc:um  ecu- 
e  'diumin  parliamtnto. — Cbrijiian's  Note  on  1  Comm.  c,  4. 

The  reft  of  The  Royal  Family  may  be  confidcred  in 
two  different  Itglits,  according  to  the  different  fenfcs 
in  which  the  term  Royal  Family  is  ufcd.  The  larger 
fenfc  includes  all  thofe,  who  arc  by  any  poflibilicy  ii/A/- 
ritaSle  to  the  Croivn.  Such,  before  the  Rcvo'.Mion, 
were  all  the  defcendants  of  If'illsam  the  Conqueror, 
who  had  branched  into  an  amnzing  cxienr,  by  intermar- 
ri-igcf  with  :he  ancient  nobiiity.  Since  the  Resolution 
.ind  ad  of  Settlement,  it  means  the  P.ottJlani  ijjne  of  the 
Vrinctfi  Sophia,  now  comparuivrly  few  in  number,  but 
which  in  procefs  of  time  may  po(rtb[y  he  as  largely  dif- 
fufcJ.  The  more  confined  fcnfe  includes  only  tliof; 
who  are  within  a  certun  degree  of  propinquity  to  the 
reigning  Prince,  and  to  v/hom  therefore  the  laws  pay  an 
extraordinary  regard  and  refpcft. 

At  the  time  of  p.iffing  the  Regency- Aif>,  flat.  5  C/a.  3. 
(.  27,  (fee  Poft  V.  2.)  the  bill,  which  was  frauted  on  the 
plan  of  the  Regency  Acl  in  the  preceding  reign,  cm- 
powered  his  iVIajcfty  to  appoint  cither  the  C^ecn,  cr 
any  other  ptrfon  of  his  Rcyal  Family  ufually  rcridcni  In 
Grtai  Britain,  to  be  Regent  uniil  the  fucccflbr  to  the 


Crown  fl.ould  attain  eighteen  years  of  age.  A  doubt 
anting  on  the  qucQion  ivbc  nftr<  thtRoyatFemlyf  'nv.^t 
evplaiiird  by  th-j  Law  Lards  to  be  the  defccndant;  ct 
Kint;  (i.orge  II.  It  wa  ,  liiercfore,  found  ncccfT.iry  ex- 
prcfily  to  mfiTt  in  the  ail  the  name  of  her  Ro>a»  Urgh- 
ntt't  the  Frime/i  Diywager  cf  W:i\c',  widow  of  the  Ki^i;'* 
cldeft  Ton  deccafed,  anil  mo;hcr  o4  hit  prel'etit  Majelly  : 
as  the  was  not  held  to  be  comprehended  under  the  ge- 
neral dcfcriplian  of  the  R^yal  Family.  See  Beljhtun*! 
Mimotrt  f  Kwg  Geo.  \.\. 

The  younger  ffins  and  daoghtrrr  of  the  King,  and 
other  br.inchcs  of  the  roya*  family,  who  are  rot  in  the 
immediate  line  of  fuccclfiptt,  were  therefore  little  far- 
ther regarded  by  th<:  rmiirnt  law,  than  ro  give  them 
a  certain  degree  t'f  precedence  before  all  perloes  and 
public  ofHcera,  as  well  eccleftaftictl  ■•'.^  tenporiL  Thi? 
IS  done  by /lat.  31  //eit.  8.  r.  10;  which  enacts,  that  co 
pcrfon,  e\*;ept  the  King's  children,  (hall  prcfumc  to  fit 
or  have  place  at  the  fide  of  the  clntti  of  cRate  in  the 
Parliament  chamb^fr  ;  and  that  certain  greet  officers 
thcicin  named  fhall  have  precedence  above  alt  dukei. 
rxccpt  oe.Iy  luch  a^  lhall  happen  to  be  the  King's  fon, 
brother,  uncle,  ncphcu-,  (which  latter  Sir  E.  Cah,  ^IkJ}, 
36z,  explains  to  lignify  grandfon  01  mpcj.)  or  4)roihcr's 
or  filler*!  fon. 

Indeed,  under  the  defcripiion  •f  the  King's  diUr,K, 
his  grandfonti  arc  held  to  be  inctudi:d,  ivithouc  having 
recourfc  to  Sir  £.  Csi/s  interpretation  of  rephe-v  ;  and, 
therefore,  when  \\U  late  MajelK-  King  G/erge  II.  created 
his  grandfon  fi/jvcrrf',  (the  k'cond  Ion  of  Frtdemk  Prince 
of  Wales  deceafed,)  Oukc  of  Ttrk,  and  referred  it  to 
the  Houfe  of  Lords  to  fettle  hi*  place  and  precedence, 
they  certified  that  he  ought  to  have  place  next  to  the 
late  Uuke  of  Cumhcrlami,  the  then  King's  youngcit  fon; 
and  that  he  might  have  a  feat  on  the  left  hand  of  the 
cloth  ofcftate.  Ld.'s  Jci'rtt.  Jp.  z\t  Gut  when,  on 

the  acceffion  of  his  prcfent  Majelly,  thofe  royal  per- 
fonages  ceafed  to  take  place  as  the  coiUren,  and  ranked 
only  as  the  Brother  and  Uncle  of  the  King,  thsy  alfo 
left  their  feats  on  the  fide  of  the  cloth  of  eftatc  :  fo  that 
when  the  Duke  of  GUucffier,  his  Majefty's  fecond  bro- 
ther, took  his  feat  in  the  Houfc  of  Peers,  he  was  placed 
on  the  upper  end  of  the  Karl's  bench  (on  which  the 
Dukes  ufually  fit)  next  to  his  Royal  Highnefs  the  Duke 
of  Yerk.  Ld.'s  jfourn.  lO  January  1765.  And  in  1718, 
upon  a  quelhon  referred  to  all  tiic  Judges  by  King  Gto.  L 
it  was  rcfolvcd  by  ten  againll  the  other  two,  iha:  the 
education  and  care  of  all  the  Kmg's  grandchildren,  while 
minors,  did  belong  of  right  to  h!i  MajeJly  as  King  of 
this  realm,  even  during  ineir  father's  life.  Forttf:.  .^l. 
401  —  ^40.  And  they  all  agreed,  that  the  care  and  ap- 
probation of  their  marriages,  when  groivn  up,  belonged 
to  the  King  their  grandfather.  And  the  Judges  have 
more  recently  concurred  in  opinion,  that  thi:  care  and 
appiobation  extend  alfo  to  \\\c  Pt\futr,pt:ve  Heir  of  th*: 
Cro.vn;  though  to  what  other  bianchrs  of  the  royal 
funity  the  fame  did  extend,  iliey  did  not  find  precilely 
determined.  La  'f  fearn.  28  Fth.  177;.  Tiic  moft  fre- 
quent inllances  of  the  Crown's  interf)ofiticm  go  no  far- 
ther than  nephews  and  nieces,  but  examples  arc  not 
wanting  of  its  reaching  to  difbnt  collaterals.  There- 
fore by  jUt.  28  Htn.  8.  f  18.  (repealed  among  other 
llatutcs  of  treafons  by  l  £*/.  6.  r.  12,)  It  was  mjdc 
high  ircafon  for  any  man  to  contrail  marriage  with  the 
R  z  King's 
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Kiag*scKiIcIr«n,or  reputed  children,  hU  fillers  or  auris, 
tx  farit paiti  nd,  or  the  children  of  his  brethren  or  filters  i 
being  exatUy  the  fame  degrees  to  which  precedence  is  a!  - 
Jowcd  by  thc/iif .  3 1  Htn.  8,  before  mcniionrd.  And  now 
hy  put.  12  lies.  3.  c.  II,  no  dcfcendant  of  the  body  of 
Ktiig  GVo.  II.  (other  ihan  the  ilFue  of  PrincefTt-'i  mir- 
ried  into  foreign  couutrici]  is  capable  of  coiumifting 
m itiimony.  vvictiuut  the  previous  coiillnt  of  (lie  King 
fi^nilicd  under  the  Great  Seal;  and  any  marriage  con- 
traced  without  fuch  conCent  is  void  :  [a  marriige  ac- 
cordingly, which  had,  in  faA,  taken  place  abroad  againll 
the  provifions  of  this  aft,  between  one  of  the  fons  of 
Cfo.  III.  and  an  EngUfi}  lady, was  diiTolvcd  in  1794  by  fen- 
tcnce  of  the  EcclefiaUical  Court  here  ;]  but  it  it  provided 
by  the  aA,  that  fuch  of  the  faid  defcendants  as  are  above 
the  age  of  twenty-five,  may,  after  a  iwjlvemonth'j  notice 
giTeo  lo  the  King'i  Privy  Council,  contract  and  folem- 
nizc  marriage  without  the  confent  of  the  Crown ;  wn- 
Uft  both  houfes  of  parliament  lhall,  before  the  expiration 
or  the  faid  year,  exprefity  declare  their  difapprobition 
of  fuch  intended  marriage.— All  perfoni  folemnizing, 
aflilting,  or  being  prefent  at,  any  fuch  prohibited  mar- 
riage ftiill  incur  the  penalties  of  pramuntrt. 

HI.  In  order  to  afllft  theKin^  in  the  difcharge  of  his 
duties,  the  maintenance  of  his  dignity,  and  the  exertion 
of  hii  prerogative,  the  law  hath  aSigned  him  a  diverfity 
of  councils  to  advife  with.  Thefe  are,  his  Parii.itr.int  \ 
his  Pitn ;  and  his  Pri'vy  CouiidL  Sec  this  Difltonary 
under  thofe  titles. 

For  law  matters  the  yuifgti  of  the  Courti  of  law  arc 
held  to  be  the  King's  Council ;  as  appears  freqaently  in 
our  ilatutes,  particularly  Jiat.  14  £d'.  3.  f .  5  :  and  in 
other  books  of  law.  So  that  when  the  King's  Council 
15  mentioned  generally,  it  mutl  be  defined,  particula- 
rized, and  iiT>deTiloo6t/e,:uKju/>tj'uijt.'/am  matirjiZJn  :  and 
if  the  fubjcft  be  of  a  trgd  nature,  then  by  the  King's 
Council  is  underllood,  his  Council  for  matters  of  law; 
namely,  his  Judges.  Therefore,  when  by  /ur.  16  R.  z. 
t.  5,  it  was  made  a  high  offence  to  import  into  this 
kingdom  any  papal  bulics,  or  other  procelTes  from 
Rome;  ard  it  was  en.ifted,  that  the  otTendcrs  fhould  be 
attached  by  their  bodies,  and  brought  before  the  King 
and  bii  Council  to  anfwer  for  fuch  their  offence,  here,  by 
the  expreffion  of  the  King's  Council  were  undcrtlood,  the 
King's  Judges  vf  his  Courts  of  Jurtice,  the  fubj:d  mat- 
ter being  legal ;  this  being  the  general  way  of  inter- 
preiiog  the  word  Council,  3  hip.  laj.  Sec  further  this 
Dtrtionary,  title  yi«f^fj. 

Upon  the  fame  principle,  in  cafes  where  fine  and  ran- 
/om  is  impofed  for  any  offence  at  the  King's  pleafme^ 
this  docs  not  fignify  ar.y  extra-judicial  will  ol  the  Sove- 
reign, but  fuch  .11  isdcrliired  by  his  rcprcfentaiivesj  the 
Judges  in  his  Coons  of  Julttce,  'Viluntm  rtgit  in  ckriat 
Hsn  ifi  icmcra.  1  Hal.  P.  C.  375. 

J  V.  It  is  in  confideration  of  the  Dutiei  incumbent  on 
the  King  by  our  Contlitution,  that  hi%  dignity  and  prcro- 
g.Vivc  arc  ell.ibtitbed  by  the  Ijws  of  the  tind  :  it  being  a 
nuxi.Ti  in  the  law.  that  protcciicn  and  fubje^ion  .trc  reci- 
procal. yRep.^.  And  thefe  reciprocal  diitics  are  moll  pro- 
bably what  was  meant  by  the  Convention-Parliament  'in 
16SH,  when  they  declared  that  King  'J.tmei  II.  hid 
Lrnkfn  the  crightal  ecntra/i  between  King  and  People. 
Bat  ho;vcvcr,  as  the  terms  of  that  original  contrail  were 


in  fomc  meafure  difputed,  being  alledged  to  exift  prin- 
cipally in  theory,  and  to  be  only  deduccabJc  by  reafon 
and  the  rutc»  of  natural  law ;  in  whch  dedu^ion.  dif- 
feren:  underllaodings  might  very  conlidcrably  diffcrr  ;  it 
t  was,  afieriheRcvoTutien,  judged  proper  to  declare  thefe 
'  duties  exprcfsly,  and  10  reduce  that  conirait  to  a  plain 
]  certainty.    S J  (hat  whatever  doubts  mii;ht  be  formerty 
raifed  about  the  exillsncc  of  fjch  an  original  contraft, 
ihey  miifi  now  entirely  ceafc ;  cfi>ecially  with  regard  to 
;  every  Prince  who  hath  reigned  fince  the  year  i6(iS. 

The  principal  duty  of  the  King  is  tc  givtrn  hn  ptdple 
aci'^rJing  19  law.  And  this  is  not  only  confonant  to  the 
principles  of  nature,  reafon,  liberty,  and  foctety,  but  has 
always  been  eileemed  an  exp^el^  part  of  the  common 
law  o\' EngliinJ,  even  v^hen  prerogative  was  at  the  highell. 
See  our  ancient  authors,  BraH  /.  1.  ^.  8  ;  /■  X.  c  iG. 
^3:  Ferti/c,  tc.if  y^.  But  to  obviate  all  doubts  and  ditfi- 
cutties  concerning  this  matter,  it  is  exprefsly  declared 
by  Jlat.  12  &  13  /r.  J.  c.  2,  **  That  the  Laws  of  £fly- 
lanJ  »TC  the  Btrtb-rigi)f  of  the  People  thereof;  and  all 
the  Kings  and  Queens  who  fhall  afccnd  the  throne  of  this 
realm,  ought  to  adminilUr  the  government  of  the  fame 
I  according  to  the  f.iid  law> :  aiid  all  tticir  OfHccrs  and 
!  MinilUrs  ought  to  ferve  them  refpe^ively,  according  to 
I  the  fame :  and  therefore  all  the  laws  and  lUtutes  of  this 
I  realm  for  fecuring  the  ellablilhcd  religion,  and  the 
rights  and  liberties  of  ihe  people  thereof,  and  all  other 
laws  and  itatutes  of  the  fame,  now  in  force*  arc  ratified 
and  confirmed  accordingly."    See  further  this  Dic- 
tionary, title  Libcrtuj. 

As  to  the  terms  of  the  original  contraft  between  King 
and  People;  thefe  it  feeros  are  now  couched  in  the 
Coronation  Oath,  which,  by  Jiat.  1  /T.  ^  M.  fi,  1. 
c.  6,  is  to  be  adminiAercd  to  every  King  :«nd  Qoeent 
who  fhall  fucceed  to  the  Imperial  Crown  of  thefe  realms, 
by  one  of  the  Archhilhops  or  Bifhops  in  the  prefencc  of 
all  the  People ;  who,  on  their  parts,  do  reciprocally 
take  the  oath  of  allegiance  to  the  Crown. 

This  Coronation  Oath  is  conceived  in  the  fol- 
lowing terms. 

•*  The  ArchhijUf  or  Bipiep  (hall  fay.  Will  you  fo- 
lemnly  promife  and  fwcar  to  govern  the  people  of  this 
Kingdom  of  E.igiuni,  ^i^iri?  Grtat  Britain.  See 
5  .iiiK.  f.  S.  ^  I  :  and  this  Diftionary,  title  S;!;t!ati.i :] 
and  the  domini»>ns  thereto  belonging,  according  to  the 
(latutes  in  Parliament  agreed  on;  and  the  hws  and 
cull^ms  of  thi  fime  ?  The  Ktn^  or  fhill  fay,  I 

folemnly  promife  fo  to  do.~yilp.  or  Bp.  Will  you  to 
your  power  caufc  law  and  jufticc,  in  mercy,  to  be  exe- 
cuted in  Ml  your  judgements  .'—AT.  or  ^  1  will. — Ji^p. 
or  Bp.  Will  you  to  t:ie  u::noll  of  your  power  m&intiin 
the  laws  of  GoJ,  the  trjc  prufclTion  of  the  Gofpcl,  and 
the  Protclhni  reformed  religion  ellabtilhed  by  the  law? 
And  will  you  prelcrvc  unto  the  Bifhops  and  the  Clergy 
of  this  realm,  and  to  the  churches  committed  to  their 
charge,  all  fuch  rights  and  privileges  as  by  law  do  or 
fti.iU  appertain  unto  them  or  any  o?  them  ? — K.  or  ^ 

All  this  I  promife  to  do.  After  this  the  King  or 

Queen  laying  his  or  her  hand  upon  the  Holy  Gofpels 
fliall  fay.  The  things  which  I  have  here  before  pro- 
mifcd,  1  will  perform  and  keep,  fo  help  me  God. — And 
then  thali  kits  the  book." 

It  is  a!fo  required,  both  by  th;  Bill  of  Rights,  Jlat, 
I  /f  .  i3  M.  JI.  2.  (,  2,  and  the  ASt  of  Sciilement, 
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fiat.  \x  A:  I  j  3.  c.  2,  lhat  every  Kng  and  Queen  of 
iltc  age  of  twelve  years,  tiihcr  at  their  coronation,  or 
on  the  firft  day  of  the  full  Parliament,  upon  the  throne 
in  the  Houle  of  Peers  (which  fhatl  firU  happenj  ftiall 
repeat  and  lubfcribe  the  declaration  againit  Popery, 
according  to  flat.  30  Cor.  t.Ji.  z.  c.  1 . 

The  above  is  lac  form  of  the  Coronation  oath,  as  it  is 
now  prrfcribrd  by  our  lawj ;  the  princ-.pal  articles  of 
which  appear  to  be  at  Icall  as  aniient  as  the  Mirror  of 
JuAtccs  (f.  I.  §  2);  and  even  as  the  time  of  Bnuicn. 
Sec  t.  ^.  tr.  I.  c.  9.  But  the  wording  of  it  was  ch,n.gcd 
at  the  Revolution,  bccaule  (as  the  llaiutc  allcgei)  the 
oath  itfcif  jtad  been  framed  in  doubtful  words  and  ex- 
prcjfions  with  relation  to  ancic-nc  laws  and  conHitutiuns 
at  this  time  unknown.  For  thefe  old  Coronation  0<iths> 
fee  I  Comm.  r.  6.  ^.  235,  in  i». 

However,  in  what  form  focver  this  Oath  be  con- 
ceived, it  is  moll  indi  putably  a  fundamental  and  cx- 
prefi  original  contract ;  though  doubtUTs  the  duty  of 
protedion  is  impliedly  as  much  incumbent  on  the  Sove- 
reign before  Coronation,  as  after;  in  the  fame  manner 
as  .tlL'gtance  to  the  King  becomes  the  duty  of  the  Sub- 
jeft  immediately  on  the  dcfccnt  of  the  Crown,  before 
he  has  taken  the  oath  of  allcgiunce,  or  whether  he  ever 
takes  it  all.  In  the  King's  part  ot  this  original  contra^ 
areexpreffed  all  the  duties  that  a  monarch  can  owe  to  his 
people,  viz.  to  govern  according  to  law ;  10  execute 
judgment  in  mercy  ;  and  to  maintain  the  ellablilhed  re- 
ligion. -And  with  rcfpcft  to  the  latter  of  thcfe  three 
branches,  the  Aft  of  Union,  _/?«.'.  5  Jnn.  <.  8,  recites 
and  confirms  two  preceding  llatutes ;  the  one  of  the 
Parliament  of  Scotland,  the  other  of  the  Parliament  of 
EnglanJ;  which  enaft,  the  former  that  every  King  at 
his  acceflion.  Iball  take  .ind  fubicribe  an  oath,  to  pre. 
ferve  the  Proteftant  religion,  and  Prcfbytcrian  church 
government  in  Si:i>t!anJ\  the  latter,  that  at  his  coro- 
nation he  take  and  fubfcribe  a  iimilar  oath  to  pre- 
fcrve  the  fcitlcmcni  of  the  church  of  Engiand^  within 
Engla'iJ,  IrtlatiJf  ff'alup  and  Btrwid,  and  the  territories 
lhcreuo;o  belonging. 

V,  I.  It  has  been  obfcrved,  that  one  of  the  principal 
bulwarks  of  Civil  Liberty,  or  in  other  words,  of  the  Arr- 
;.Vf^Conftitution,i^  '.he  limitation  of  tbr  King*i  Prirogativt, 
by  bounds  fo  certain  and  notorious  that  it  is  impoflible 
he  (houid  ever  exceed  them,  without  cither  the  confent 
of  the  people,  or  a  viohtion  of  lhat  contrafl  which  we 
have  feen  exprcf&Iy  fubfiAs  between  the  Prince  and  the 
Suhjc^l.  When  we  more  particularly  coniidcr  this  prc- 
rog-itivc  minutely,  in  order  to  mark  out,  in  the  mofl  im* 
porlant  iniianccs,  its  particular  extent  and  rcftri<flions, 
one  conclufion  will  evidently  follow ;  that  the  powers 
which  arc  veiled  in  the  Crown  by  the  taws  of  England^ 
are  ncccfTary  for  the  fupport  of  Society ;  and  do  not  in- 
trench any  farther  on  our  latural,  than  is  expedient  for 
the  maintenance  of  our  ci  vil,  Uitrliei. 

Theie  cannot  be  a  ftrongcr  proof  of  that  genuine  free- 
dom, which  is  the  boafl  of  this  age  and  country ,  than  the 
power  of  difcufling  and  examining  with  decency  and 
fcfpcft  the  limitt  of  the  King's  prerogative.  This  was 
formerly  confidered  as  a  high  contempt  in  a  Subjc^,  and 
the  glorious  Queen  Elixabeih  herfclf  direftcd  her  Par- 
liament to  abiUin  f/om  judging  of  or  meddling  with  her 
prerogative.    It  is  no  wonder,  therefore^  thai  her  fuc- 


ceflbr,  James  I.  (hoald  coniider  fuch  a  prefumption  as 
little  lefs  than  blafphemy  and  impiety.  But  whatever 
might  be  the  feiitiments  q\  fame  of  our  Princes,  this 
was  never  the  language  of  our  ancient  conllitution  and 
laws.  The  fcntiracnts  of  Bralion  and  Farte/cuet  at  the 
diflance  of  two  centuries  from  each  other,  may  be  feen 
by  a  reference  to  the  place  cited  in  the  preceding  divi- 
fion,  JV.  And  Sir  Finch,  under  Char/ei  I.  after 
the  lapfc  of  tao  centuries  more,  though  he  lays  down 
the  law  of  prerogative  in  very  rfrong  and  emphatical 
terms,  yet  quatifieb  it  with  a  general  rellriflion  in  regard 
to  the  liberties  of  the  people.  The  King,  fays  he,  has 
a  pterogativc  in  all  things  that  are  not  injurious  to  the 
Subjcfl;  for  in  thein  all  it  muft  be  remembered,  that 
the  King's  prerogative  ftretcheih  not  to  the  doing  of 
any  wrong.  Finch,  t.  84,  5.  Stbil  tnim  aliud  feiejl  Rex, 
r.iji  ij/oltim  fucJ dt  jurt puttfi.  Bra^l.  /.  3.  tr,  X.  c.  9. 

The  nature  o(  our  conllitution  is  that  of  a  limited 
monarchy,  in  which  the  legiflative  power  is  lodged  in 
the  King,  Lords,  and  Commons;  but  the  King  is  in- 
irullid  with  the  executive  part,  and  from  him  all  jullice 
is  faid  to  flow;  hence  he  is  lliled  the  head  of  the  Com- 
monwealth, fupremc  governor,  farms  yatriify  (Sc.  but 
llill  he  i^  to  make  the  law  of  the  land  the  rule  of  his  go- 
vernment ;  that  bring  the  meafure  as  well  of  his  power, 
as  of  the  Subjcfls  obedience :  for  as  the  law  bfTerts,  main- 
tains and  provides  for  the  fafety  of  the  King's  royal  per- 
fon,  crown,  and  dignity,  and  all  his  juft  rights,  revenues, 
poiverit,  and  prerogatives;  fo  it  likewifc  declares  and 
adcrts  the  rights  and  liberties  of  the  Subjefl.  1  Jnd, 
153;  Co.  Ill  19,75:  4CC.  124. 

Hence  it  hath  been  eftabHlhed  as  a  rule,  that  all  pre- 
rogatives muft  be  for  the  advantage  of  the  people,  other- 
wife  they  ought  not  to  be  allowed  by  law.  Miter  672  : 
Slo-M.  P.  C.  75. 

Although  the  King  is  the  fountain  of  juflice,  and  in- 
iruHcd  with  the  whole  executive  power  of  the  law,  yet 
he  hath  no  power  to  alter  the  laws  which  have  been  crta- 
bliOied,  and  arc  the  birthright  of  every  fubjefl ;  for  by 
thofc  very  laws  he  is  to  govern  ;  and  as  they  prcfcribc 
the  extent  and  bounds  o(  his  prerogative,  in  like  manner 
ihey  declare  and  afcertain  the  rights  and  liberties  of 
the  people,  therefore  admit  of  no  innovation  or  change 
but  by  aC^  of  parliament.  4  Jn^.  164:  3  Inji.  54,  478: 
1  Hal.  Hifi.  P.C.  ly,  zZz:  /'nugh.^iS:  zSa/k.^io. 

The  rights  and  prerogatives  of  the  Crown  are  in  moft 
things  as  ancient  as  the  Taw  iti'elf;  for  though  the  fta- 
tutc  17  Ed.  2.  t.  1.  commonly  called  the  flatute  Dt 
fr^rcgaiii/a  Regis,  fccms  to  be  introduAive  of  fome- 
thing  new,  yet  fcrr  the  moll  part  it  is  but  a  coUcAton  of 
certain  prerogatives  that  were  known  law  lorg  before. 
Bend/.  117:  2  In/t  263,495:  10^9.64.  And  this  fla- 
tute docs  not  contain  the  King's  whole  prerogative,  but 
only  fo  much  thereof  as  concerns  the  profits  of  his  cof- 
fers. Plc'.vd.  314. 

The  nature  of  the  got*emmcnt  of  our  King,  fays  Fcr- 
te/ine,  is  not  only  regal,  but  political :  if  it  were  merely 
inc  former,  regal,  he  v,ou!J  have  power  to  make  wh.it 
alterations  he  p'eafed  tn  our  law,  and  impoCc  taxes  ai  d 
other  hardlhips  upon  the  Subject,  whether  they  wouM 
or  no:  but  his  government  being  political,  he  cannot 
change  the  laws  of  the  itnim,  without  the  People  con- 
fent  thereto,  nor  burtiten  them  again.ft  their  wills.  It  is 
alfo  foid  by  the  fame  writer,  that  the  King  is  appointed 
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to  pro:e<^  his  Subjcfli  in  their  lives,  propcrtlei,  and 
Itt^  s ;  for  wtiich  end  and  purpole  he  has  the  deleg.iiiun 
of  po»ver  from  the  people  :  liJccivifc  our  King  ts  fuch  by 
the  fund.tlnental  law  of  our  Und ;  by  which  bw  tlic 
meanetl  Subjc-£l  enjoy&  the  liberty  of  hij  pcrfon  and  pro- 
perty ill  his  cfUtc  ;  and  it  is  every  luaiiS  concern  to  de- 
fend thcfe,  as  well  as  ibe  King  in  hii  lawful  rights.  t'or~ 
hjl-ai,  ih  Laud.  !eg.  Angl.  \  fee. 

tf  a  King  hath  a  kingdom  by  title  of  defccnt*  where 
the  la^vs  have  taken  ^ood  citeft  and  rooting,  or  if  a 
King  conquers  a  Chnfiian  kingdom*  after  tue  people 
have  laws  given  them  for  the  govcrnmentof  the  country, 
to  which  tbey  fubmit,  no  fucceeding  King  can  alter  tho 
iarac  wiihotit  the  Parliament.  7  X*/.  I7.  It  ha*  ntrver- 
thelels  been  held,  that  conquered  countries  may  be  go- 
verned by  what  laws  the  King  thinks  fit,  and  th.it  the 
laws  of  tngUttd  do  not  take  place  in  i'uch  countries,  uitiii 
declarei  fo  by  the  conqueror,  or  hik  ruccetVor ;  hire,  in 
cafe  of  intidrls,  their  laws  do  not  ceaTi-,  bat  only  fucii  as 
are  againft  the  law  of  God  ;  and  where  the  law*  arc  rc- 
jeiled  or  filcnt,  they  ihall  he  governed  according  to  the 
rule  of  natural  equity,  z  ^»^k.  411,  4iz.  006. 

if  the  King  makes  a  nciv  conqut-lt  uf  any  countrV)  the 
perfons  there  born  arc  his  I'ubji-th ;  for  by  uving  the 
lives  of  the  people  conquered  he  gains  a  right  and  pro- 
perty in  I'uch  p<x»plc,  and  may  ioipofe  un  them  what 
laws  he  pleafcs.  /)>./-  zi^  :  h'augU.  2S1. 

Bat  until  fuch  laws  given  by  the  conquering  prince, 
the  laws  of  the  conquered  country  hold  place  ;  (unlets 
where  thct'e  are  contrary  to  our  religion,  or  enact  any 
thing  that  is  malum  m  ft,  or  are  ftlent ;)  for  in  all  fuch 
cafes  the  laws  of  the  conquering  country  prevail.  2  P. 
ff^mi  7;,  76. 

If  there  be  anew  and  uninhabited  country  found  out 
by  Engiijh  fubje^s,  as  the  law  is  the  birthright  of 
every  Subjc^,  fo  wherever  they  go  carry  their  laws  with 
them,  therefore  fuch  new  found  country  is  to  be  go- 
verned by  the  laws  o(  EngLnJ ;  though  after  fuch  coun- 
tty  ii  inhabited  by  the  Enghj/i,  ai^s  of  parliament  made 
in  EMgland,  without  naming  the  foreign  plantations*  will 
not  bind  them.  2  P.  t/'mi.  75  :  2  Sali.  4,1 1 .  And  fee 
CamphtU  V.  Hiillt  Coivp,  204.:  Spragge  V.  Slone,  cited 

^^g^-  35'  37-  38. 

tjuf  fttons  of  this  nature  arc  not  at  prefeni  likely  often 
to  aiife>  fince  (ai  in  the  intlance  of  annexing  the  Crown 
of  Cer^ta  to  the  B.ttijh  Crown  in  1794)  all  fuch  tranf. 
acliont  are  now  regulated  by  cxprefs  itipulations ;  which 
neither  leave  to  the  p  erogative  of  the  conquering 
monarch,  nor  the  laws  of  his  kingdom,  any  power  to 
interfere. 

By  the  word  Prtrogativt  is  ufually  underdood,  that 
fpeci^l  pre  eminence,  which  the  King  hath  over  and 
above  all  other  perfons,  and  out  of  the  ordinary  courfc 
of  the  common  law,  in  right  of  iiis  regal  dignity.  It 
Agniiief,  in  its  etymology  from  prtt  and  rego^  fomc- 
thing  that  is  required  or  demanded  before,  or  in  prcfcr- 
rnce  to  all  others.  And  hence  it  follows,  that  it  muft  be 
in  its  nature  Angular  and  eccentrical ;  that  it  can  only  be 
applied  to  ihofc  rights  and  capacities,  which  the  King 
enjovt  alone  in  contradiction  to  others;  and  not  to  thole 
which  ne  enjcysin  common  with  any  of  his  Suhjeifls  : 
for  if  once  any  prerogative  of  the  Crown  could  be  held 
in  comnton  with  ihc  Subject,  it  would  ceafe  to  be  prt^- 
ragilive  any  longer.    I'tnth^  ihsrelbre,  lays  it  down  as 


1  ma.\:m,  that  the  prerogative  is  that  la*  ii.  cafe  af  the 
King,  which  is  law  in  no  cafeofthe  Subjeil-   I  iHih,L.  X5. 

Prerogatives  arc  either  dir(3  Or  h;(t./t«inJ-  'Vtic 
reel  are  fuch  pofitivc  lubtlanital  psrls  of  the  royal  cha- 
racter and  authority,  a>  arc  rooted  itti  and  ijiring  from, 
the  King's  political  pcrfon,  and  of  which  wc  arc  about 
to  ftatc  the  law  .u  fomc  length.  But  fuclt  prcrog-iiives 
as  arc  iit.tde^u.I  bear  always  a  relation  u  it  r..v thing 
cUe,  dilUn^  from  the  King's  perfon.  aad  are  iTiccd 
only  exceptions  in  favour  vt  the  Crown,  to  the  general 
rules  cttabltlhed  for  the  rell  of  the  community ;  luch  as 
that  no  cofts  (hall  be  recovered  againll  the  King ;  that 
he  can  never  be  a  joint  tenant ;  and  that  his  deb:  Oiall 
be  preferred  before  that  of  a  Subjeft.  Tii  -fe,  and  an 
infinite  number  of  other  inllances,  will  better  be  under- 
flood  by  referring  to  the  SubjeAs  tbcml'clves,  to  which 
thefc  incidental  prerogatives  arc  exceptions.  A%  to 
his  prerogative  relating  to  his  debts,  however,  here 
reckoned  among  tholi:  confidcred  as  incidenul.  See 
pojf  V'l,  at  fome  length ;  and  this  DiAionary,  titles  Ext- 
iution  ;  Exitnt ;  JuJgmmi^  Uc.  Other  incidental  pre- 
rogaiives  arc,  that  where  the  title  of  the  King  and  a 
common  pcrfon  concur,  the  King*.*  title  ihall  be  pre- 
ferred. I  30. — No  dittrcfs  can  be  made  upon  the 
King's  poffeinon,  but  he  may  dillnin  out  of  his  fee  in 
other  lands,  ^^-c.  and  may  t^kc  dillrelles  in  the  high- 
way. 2/^.131. — An  heir  lhall  pay  the  King's  debt, 
though  he  is  not  named  in  the  bond  :  .ind  the  King's 
debt  lhall  be  fatisficd  before  that  of  a  Subject,  for  which 
there  is  a  prerogative  writ,  i  /«/?.  130,  386. — But  this 
is  where  t)ic  debt  is  in  equal  degree  with  that  of  the 
Subjeft.  Sce/ai.  33  Hn.  8.  c  39,  at  large:  poj}  VI.: 
and  Cra.  Ctir.  283  :  Hardr.  23. — Goods  and  chattels 
may  go  in  fucccffion  to  the  King,  though  they  may  not 
to  any  other  (ble  corporation.  1  Jnji.  go. — In  ihc  hands 
of  whomforvcr  the  goods  of  the  King  came,  their  lands 
are  chargeable,  and  may  be  fetzed  tor  the  fame  :  and 
the  Kino  is  not  bound  by  falc  of  his  goods  in  open  mar- 
ket. 2  /fl/?.  713. — No  entry  will  bar  the  King,  and  do 
judgment  It  final  .igalnft  him,  but  with  a /tilva jure  rrgii. 
Lit/.  178  :  fin,-h  46  :  but  fee  p9/f  2.  as  fo  the  irJlum  tern' 
puj-2&.  gCeo.  3.  e.  ^ — The  King  may  plead  fcveral 
matters  without  being  guilty  of  double  pleading,  and 
the  party  lhall  anfwer  them  all.  Bra.  De^g/.  pi.  57.— In 
his  pleading  he  need  not  plead  an  ad  of  parliament  as  a 
Subjcd  is  bound  to  do.  4  R/p.  7;. — He  is  not  bound  to 
join  in  demurrer  on  evidence,  and  the  Court  may  diredl 
the  Jury  to  find  the  matter  fpecially.  finc/>  82  :  5  Rep. 
104.— The  King's  own  tellimony  of  atiy  thing  done  in 
his  prcfcncc  is  of  as  high  a  nature  and  credit  as  any 
record,  whence,  tn  all  original  writs  or  precepts,  he 
ufeth  no  other  witncfs  than  himfclf.  as  tejie  metpfn. 
I  I  Hp.  4';  57- 

It  is  alfo  held>  that  ibc  King  is  by  his  prerog.-itive 
Vniver/ai  Qatipon:,  as  all  property  is  pr<.ijmcd  to  have 
been  originally  in  the  Crown  ;  and  th.-.:  he  partitioned  it 
out  in  large  dillrifts  to  the  great  men  who  dcftrved  well 
of  him  in  the  wars,  and  were  able  to  advii'e  him  in  time 
of  peace.  Hence  the  King  h^th  the  dircil  dominion; 
and  all  lands  are  holden  mediatelv  or  immcdiatciy  from 
the  Crown.  Co.  Lit.  1  :  Dyr  154 :  1  Bead.  237  :  StU, 
Mare  Clauf. 

If  the  fca  leaves  any  (hore  by  the  water  fuddcnly  fall- 
ing off,  fuch  dcxeliA  lands  belong  to  the  King  ;  but  if  a 
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man*i  lands  lying  to  the  Tea  are  lacrearcd  by  inCcnfible 
degrccit  they  belong  to  the  foil  adjoining.  Dy<r  326 : 
3  ^0/.  Mr,  170. 

So,  if  a  river,  fo  fjr  as  there  is  a  flux  of  the  fea, 
leivcs  iu  channel,  it  belongs  to  the  King  ;  for  the  Bng- 
Itjh  fca  aril  cliannels  belong  to  the  King  ;  and,  having 
never  dilUibutcd  tliem  oat  to  Subje^s,  he  bath  a  pro* 
perty  in  the  foil.  2  Rol.  Abr.  170. 
I^IPP  But  if  a  river,  in  which  there  is  no  tide,  (houlJ  leave 

its  bed,  it  belongs  to  the  owners  on  both  fides ;  for  they 
have  in  that  cafe  the  property  of  the  foil  ;  this  being  no 
original  p.irC  or  appendix  to  the  fea,  but  dillributed  out 
as  other  lands,  z  Rol.  Ahr.  170. 

If  land  be  drowned,  and  fo  continue  for  years;  if  tt 
be  after  regained,  every  owner  (hall  Imvc  hia  interell 
again,  if  it  can  be  known  by  the  boundaries.  8  Co.  Sir 
Francis  Harnn^fon^i  cafe. 

it  is  fatd,  that  there  is  a  cuftom  in  Lince/n/yirf,  That 
the  lord  of  the  manors  Oiall  have  derelict  lands;  and 
that  ai  fuch  it  is  a  reaforable  cuflom  ;  for  if  the  Tea  wa(h 
away  the  lands  of  the  bubjefl,  he  can  luve  no  recom- 
pencc>  unlefs  he  Ihould  be  entitled  to  what  he  regnins 
from  the  fea.  /)/V/. 

The  King  haih  the  Sovertign  Jominitn  in  all j'eai  and 
great  rivers,  which  is  plain  from  Stldtn'%  account  of  the 
ancient  Saxeni,  who  dealt  very  fucccfsfully  in  all  naval 
affairs  ;  therefore  the  territories  of  the  EngHjh  feas  and 
rivers  always  refiJcJ  in  the  King.  SeU.  Mar.  CI.  251, 
iSc,  I  Rol.  Ahr.  16S,  169:  1  Co.  141  :  ^  Co,  106. 

And  as  the  King  hath  a  prerogative  in  the  Teas,  fo 
hath  he  likewife  a  right  to  the  fiHicry  ant!  to  the  foil ; 
fo  that  if  a  river  ns  far  as  there  is  a  flux  of  the  fea  leaves 
its  channel,  it  belongs  to  the  King.  Djtr -^zG:  2  Rol. 
Atr.  170. 

Hence  the  Admiralty  Court,  uhich  is  a  Court  for  all 
maritime  caufes  or  matters  arifmg  on  the  high  fcai,  is 
deemed  the  King's  Court,  and  its  jurifdi^ion  derived 
from  him  who  proteds  his  Subjc^ij  from  pirates,  and 
provides  for  the  fccuriiy  of  trade  and  navigation.  .\  InJ}. 
142 ;  MclUy  66. 

From  the  King's  dominion  over  the  fea  it  wa^  holdcn, 
that  the  King,  as  protcdlor  and  guardian  of  the  feas, 
roigh:  before  any  ftatutc  made  for  commiftions  of  few- 
ers,  provide  .igainll  inundations  by  lands,  banks,  i^t. 
and  that  he  had  a  prerogative  herein  as  well  as  in  de> 
fending  hii  Subjects  from  pirates,  i>V.  to  Co.  141. 

But  notwiihllanding  the  King's  prerogative  in  feas 
and  navigable  rivcrj,  yet  it  hatli  been  idways  held,  that 
a  Sabje^>  may  lilh  in  the  fea;  which  being  a  matter  of 
common  right,  and  the  mcins  of  livelihood,  and  for  the 
good  of  the  coTimonwealth,  cannot  be  retrained  by 
grant  or  prefcriprion.  8 IV.  4.  18.  19:  Bro.CuJlom,  ^b: 
ftiz.  ISar.  I  Miii.  105  :  1  Sa!k.  637. 

Alfo  it  is  held,  that  every-  Subjcft  of  common  right 
may  A(h  with  lawful  net;,  i^e.  in  a  navigable  river  as 
well  .-ts  in  the  Tea;  and  the  King's  grant  cannot  bar 
them  thereof ;  but  the  Crown  only  has  a  right  to  royal 
fiih,  and  that  the  King  only  may  grant.  6  jVi»/.  75  : 
1  SuH.  357.  S.  C.  £3  S.P.  Sec  inlcFijh  &c. 

it  i^  Alio  faid,  ihit  the  Kint;,  as  a  perpetual  fign  and 
acknowledgment  of  his  dominion  of  the  feas,  hath  fc- 
vcral  creatures  rcferved  to  htm  under  the  denomination 
of  royal  creatures,  as  fwans,  Iturgeons,  and  whales  i  all 
which  3(c  uaii/es  of  feas  and  rivers*  7  Cc.  16,  See  ^rj,'  4 . 
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t.  The  law  afcribes  to  the  King  the  attribute  of  5*1'- 
rtignty  ox  pre-eminence.  See  Brail.  U  I.  f.  8.— He  is 
faid  to  havt  imptnal  dignity  ;  and  in  charters,  befurc  the 
Conquell,  is  frequently  Ililcd  BajiUm  and  Im^^fratcr  ;  th« 
titles  refpcftively  alTumcd  by  ihe  limpcrors  of  the  Eaji 
and  ll'ijl.  His  realm  is  declared  to  be  an  tmpirt^  and 
his  Ctown  imfienai,  by  mmy  aiflsof  parliament;  pirti* 
cularly  Jiats.z^Htn  8.  e.  12:  z^Htn.  8.  28;  which 
at  the  fame  time  declare  the  Kin^  to  be  the  fupreme 
head  of  the  realm  in  matters  both  civil  and  ecclcftadtcal ; 
and,  of  confequcnce,  inferior  to  no  man  upon  earth,  dc- 
pL-ndant  on  no  man,  accountable  to  no  man.  See  al(6 
Jhiti.  24  O'rt.  2.  r.  24 :  5  Geo.  3.  e.  ty. 

No  King  of  Englaa J  afci\  any  feal  of  arms  till  the  reign 
of  Rir6.  \.  Before  that  lime,  the  fcal  was  the  King  fit- 
ling  inachairof  (late  on  oneftdeof  thcfeal,andon  horfe- 
bacK  on  the  other  fide  ;  but  this  King  fealed  with  a  feal 
of  two  lions :  and  King  Jelm  was  the  firit  that  bare 
three  lions;  and  afterwards  Et/'ward  quartered  the 
arms  of  Fran.e,  which  has  been  continued  to  this  time. 
King  l/rn/y  Vllt.  was  the  firll  to  whom  Majcfly  was  at- 
tributed ;  before  which,  our  Kings  were  called  High- 
nefs,  Sec.  Lex  Conjhtkt.  47,  48. 

The  meaning  of  the  Xxgiflature  when  it  ufes  thefe 
terms  of  tnpire  and  imperial,  and  applies  them  to  the 
realm  and  Crown  of  En^Javd,  is  only  to  afTert  that  our 
King  is  equally  fovcrcign  and  independent  within  thcfe 
his  dominions,  as  any  i^mperor  is  in  his  empire,  and- 
owes  no  kind  of  fubje^lion  to  an/  other  I'otcntatc 
upon  earth. 

Hence  it  is,  that  no  fuit  or  aftion  can  be  brought 
againll  the  King,  even  in  civil  matters,  becaufe  no  Court 
can  have  jurifdiCiion  over  him.  All  jurifdi^ion  impliei 
fupcriority  of  power:  authority  to  try  would  be  vain 
and  idle  .vithout  authority  to  rcdrcfs  ;  ard  the  fLoience 
of  a  Court  would  be  contemptible,  unl-.fs  that  Court  had 
poivsr  to  command  the  execution  of  it:  but  who,  fays 
Fimbt  iTiall  command  the  King  ?  Ftmhtl  S3. — Hence  tt 
It  likewife,  that  hj  /iiv,  ihe  person  if  tht  King  i% 
sACRtb,  even  though  the  mcafurcs  purlucd  in  his 
reign  be  completely  tyrannical  and  arbitrary  :  for  no 
jurifdii^ion  upon  earth  has  power  to  try  iiiin  in  a  cr> 
minal  way^  much  lefs  to  condcnn  him  to  puniihment. 
If  any  foreign  jurifdid'on  had  this  power,  as  was  for- 
merly claimed  by  the  Pope,  the  independence  of  the 
kingdom  would  be  no  more;  and,  if  fuch  a  power 
were  veiled  in  any  domcllic  tribiuial,  there  «ou'd  foon 
be  an  end  of  the  coiiilituiion,  by  deflroung  the  free 
agency  of  one  of  the  conttiiuenE  parts  cf  the  fovereign- 
Legiflative  Power, 

Are  then,  it  may  be  afked,  the  Subjefts  of  EngUnd 
totally  dcditute  of  remedy,  in  cafe  the  Croivn  ihould  in- 
vade their  rights,  either  by  ptivatc  irjuries,  or  public 
opprefTioiis  r  To  this  wc  may  anfwcr,  that  the  law  has 
provided  a  remedy  in  both  cafes. 

As  to  private  injuries;  if  any  perfon  has,  in  poirt  of 
property,  a  jult  demand  upon  the  King,  he  mufl  petition 
him  in  his  Court  of  Chancery,  svherc  his  ChanecHwr 
will  adminiilcr  right  as  a  matter  of  grace,  though  boc 
upon  compuifion.  Fttuht  L  25;.  S?c  ihts  Diflionary, 
title  Chanurj  ;  and  pcfi  as  to  the  Pafeilisn  afcnbed  to 
tlic  King. 

As  to  cafes  of  erdwary  public  oppre/Jicttt  where  the 
vUals  of  the  conlUlulioa  are  Dot  attacked,  the  law  has 
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»lfo  afHgncd  a  remedy.  For  as  a  King  cannot  nn(o(e 
his  powers  without  the  advice  of  evil  couiifelton,  and  the 
alUlUnce  of  wicked  minifters,  thcfc  men  may  be  examined 
and  puniflicd.  The  ConOitutton  has  therefore  providcdi 
by  means  of  indiilments  and  parliamentary  impeach* 
mem>,  that  no  man  ftull  dare  lo  aflift  the  Crown  in  con- 
tmdt^on  to  the  !aw  of  the  UnJ.  But  at  the  fame  time 
it  is  a  maxim  in  t  lofc  laws,  that  the  King  himfvlf  can  do 
no  urong  ;  fince  it  would  be  a  great  wt-aknefs  and  ab- 
furdity  in  any  fylU-m  of  pofttivc  la*-,  lo  dciinc  any  pof- 
iible  wrong,  without  any  poffible  redrcf*. 

As  to  fucli  fuihc  t.pprej}it>ns  m  tend  to  tii^ht  tin  Cm- 
Jiitufmi,  and  lubvert  the  fundamentals  of  Government, 
thefc  are  cafes  which  the  law  wilt  not,  out  of  decency, 
fuppofe ;  being  incapable  of  dillrui\ing  thofe  whom  it 
baii  invellcd  with  any  part  of  the  fupremc  power;  fincc 
fuch  dirtrull  would  render  the  cxercife  of  that  powei  pre- 
carious and  impraiticahle.  Foi,  wherever  the  law  ex- 
prcffes  its  diitruft  or  abufc  of  power,  it  always  V'^fis  a 
ioperior  coercive  authority  in  feme  other  band  to  corred 
it;  the  very  notion  of  which  de.lroyi  the  idea  of  So- 
vereignty, If  therefore  (for  example)  the  Two  Houfes 
of  Parliament,  or  cither  of  them,  had  avowedly  a  right 
to  animadvert  on  the  King,  or  each  other,  or  if  the  King 
had  a  right  to  atiimadvcn  on  either  of  the  Houfes,  th:it 
branch  of  the  LegiHature,  fo  fubjtr^  to  animadverfioo, 
would  inilanily  ce;i(e  lo  be  part  of  the  Supreme  Power ; 
the  balance  of  t!ic  ConAituiion  would  be  overturned ;  and 
that  branch  or  branches,  in  which  this  jurifdidion  re- 
fided,  would  be  completely  fovereign.  The  fuppofi* 
tion  of  Lanx'  therefore  ij,  that  neither  the  King,  nor  cither 
Houle  of  Parliament  (colledivcly  taken)  is  capable  of 
doing  any  wrong  ;  fmce  in  fuch  cafes  the  law  feels  itfclf 
incapable  of  furniibing  any  adequate  remedy.  For 
which  reafon  all  opprefltons,  xvhich  may  happen  to 
fpring  from  any  branca  of  the  Sovereign  Power,  mull 
ncccH'arily  be  out  of  the  reach  of  any  flattd  rult  or  tx- 
prejt  legol  provision  :  buc  if  ever  they  unfortunately  hap- 
pen, the  prudence  of  the  times  muA  provide  new  re- 
medico  upon  new  emergencies. 

Indeed,  it  is  found  by  experience,  that  whenever  the 
unconrtiiutional  opprcffions,  even  of  the  Sovereign  Power, 
advance  with  gigantic  flrides,  and  threaten  defolatiun 
to  a  State,  mankind  will  not  be  reafened  out  of  the  feelings 
of  humanity,  nor  will  facrificc  their  liberty  by  a  fcru- 
pulous  adherence  to  thofe  political  maxims  which  were 
originally  ellabliftied  to  prcfcrve  it.  And,  therefore, 
though  the  pofitive  laws  are  filent,  experience  furniOies 
us  with  a  very  remarkable  cafe,  wherein  nature  and  reafon 
prevailed.  When  King  y^iTr^j  II.  invaded  the  fundamental 
conflitution  of  the  realm,  the  Convention-Parliament  de- 
clared an  abdication,  whereby  the  throne  was  confidcrcd 
vacant,  wlii:h  induced  a  new  fettlemeni  of  the  Crown. 
And  fo  far  as  this  precedent  leads,  <2»rt'«fl  farther ^  wc  may 
now  be  allowed  to  lay  down  the  Law  oi  rcdrefs  agaiii^l 
public  opprcflion.  If  therefore  any  future  Prince  ftiould 
endeavour  to  fubvert  the  conAitution  by  breaking  the 
original  contraft  between  Kir.g  and  People,  (hould  vio- 
late the  fundamental  Iaw5,  and  (hould  wuhdraw  himfclf 
out  of  the  kingdom,  ue  are  now  authorized  to  declare 
that  this  conjun^ion  of  circumtlances  would  amount  to  an 
abdication,  and  the  throne  would  be  thereby  vacant.  In 
chefe,  therefore,  or  other  circumltancesi  which  a  fertile 
imagination  may  fumith,  fince  both  Law  amlHiilory  are 
lo 


'  filcntj  it  becomes  us  to  be  nient  too;  leaving  to  future 
generations,  whenever  ncccHity  and  the  fatety  of  the 
whole  fliall  require  it,  ihc  exertion  of  thofe  inherent 
(though  latent)  pvwi-rs  of  Society,  which  no  climate, 
no  time,  no  conflitaiion,  no  contruf^t,  can  ever  dcUroy 
or  diminifh. 

It  may  not  be  amifs  to  conclude  this  part  of  the  fub- 
jeft  rtith  obfcrvinj*  that,  Alt  perfons  born  in  any  part  of 
the  King's  domi:i:oni  and  witnin  his  protection  arc  his 
Siibjtili  i  thus  :ire  thofe  born  in  IrtlmJ,  Sioilnndt  ll^cJi  t, 
the  King's  pUntistton',  or  on  the  Bigttjh  feas ;  who 
by  their  birth  owe  luch  an  tnfeparable  allegiance  to  th: 
King,  that  they  cannot  by  any  act  of  theirs  renounce  or 
tranifer  their  fubjeflion  to  any  foreign  prince.  ;  Co.  \, 
ISc. :  Cal':;in*i  Calc  :  Mol/ej-t  370  :  Co.  Lit.  1 29  :  Djer, 
300.    See  titles  ^//mx ;  MUgiamii  Trtafun. 

Bcfidcs  die  attnbutc  of  Su^'ereignty,  the  law  alfo 
afctibcs  to  cfic  King,  in  uis  political  capacity,  abfolute 
Ftr/uitce.  The  King  can  do  no  wrong.  Vt  hich  antictit  and 
funJameat'il  maxim  is  not  to  be  underAood,  as  if  every 
thing  tranfifled  by  the  Government  was  of  courfc  judand 
lawful,  but  means  only  two  things.  Firll,  that  whatever 
is  cxccptionabh*  in  the  condu.'l  of  public  affairs  i&  not  to 
be  impured  (O  the  King,  ror  is  he  aufwcrable  for  it  per- 
fonally  to  his  people.  AnJ,  fecondly,  it  means  that  the 
prerogative  of  the  Crown  extends  not  to  do  any  injury  ; 
it  is  created  for  the  bencAi  of  the  people*  and  therefore 
cannot  be  exerted  to  their  prejudice.    fJowd.  487. 

Or  perhaps  it  means  that,  although  the  King  is  fub- 
jeil  to  the  paffioits  and  infirmities  of  other  men,  the  con- 
ftitution  has  prefcribed  no  mode  by  which  he  can  be  made 
perfooally  amenable  ior  any  wrong  that  he  may  actually 
commie.  The  law  will  therefore  prefume  no  wrong, 
where  it  has  provided  no  remedy.  The  in-vit,labil>ty  0/ 
the  King  is  elfeotially  nccefTary  to  the  free  exercife  of 
thoic  high  prerogatives,  ivhich  are  veftcd  in  him,  not  for 
his  own  private  Iplendor  and  gratification,  as  the  vulgar 
and  ignorant  arc  loo  apt  to  imagine,  but  for  the  fecurity 
and  prefervation  of  the  real  happincfs  and  liberty  of  his 
Subjcds. 

The  King  moreover  is  not  only  incapable  of  d9mg 
wrong,  but  even  of  r^jW/ffj- wrong ;  he  can  never  meanlo 
do  an  impioper  thing  ;  in  htm  is  no  folly  or  wcaknefs.  Jf 
therefore  the  Crown  fhould  be  induced  to  grant  any 
franchifc  or  privilege  to  a  fabjcct,  conir.iry  to  reafon,  or 
any  way  prejudicial  to  the  commonwealth,  or  a  private 
petfon,  the  law  will  not  fuppofe  tl.e  King  to  have  meant 
either  an  unwife  or  an  injurious  ailion;  but  declares  that 
the  Kir^  wrtj  dectivtd  in  His  grant:  and  therefore  fuch 
grant  is  rendered  void,  merely  upon  the  foundation  of 
fraud  and  deception,  either  by  or  upon  thofe  agents, 
whom  the  Crown  has  thought  proper  10  employ.  See 
title  Gram  cf  tbt  King. — But  a  latitude  of  fuppofmg  a 
poflibility  of  lome  failure  of  this  pcrfonal  perfection  is 
alloived  in  the  cafe  of  enquiries  frequently  inllituted  by 
Fmimmentt  even  as  to  thofe  arts  of  royalty  which  are 
moil  properly  and  pcrfonally  the  King's  own;  but  which 
are  to  be  condnfted  in  thcle  ajremblics  with  the  decency 
and  refpfft  due  to  the  kingly  charafter.  See  furtherthis 
Dirt.  til.  Parhament. 

It  may  not  be  amifs  in  thi*  place  very  concifely  to 
mention  the  remedies  for  the  various  injuries  which  may 
proceed  from,  and  alfo  for  thofe  which  may  affert  the 
righru  of  the  Cronrn. 

The 
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The  oiilance  between  Uie  Sovereign  and  hU  Subje£ls 
Is  (och,  that  it  can  rarely  bappcn  that  any  f>tr/o»at  in- 
jury can  immediately  and  duciSly  proceed  Irom  the 
Prince  to  any  private  man;  and  as  it  can  fo  rddom  hap- 
pen,  the  Law  in  decency  fuppofcs  that  it  never  can  or 
will  h.ippen  at  all.  Bur  injuriei  to  the  rights  of proptrty 
can  fcarctfly  he  comir.ii;cd  by  the  Crown,  without  the  in- 
tervention of  ill  officers,  nguinll  whom  the  la-.v  Turnithes 
various  methods  of  dcteflJng  their  errors  or  mifcorduA. 

The  common-law  methods  of  obtaining  pofTefTion  or 
reAitution  from  the  Crown  of  either  real  or  pcrfonal  pro- 
perty are,  by  Petition  cf  Rtghi  (already  alluded  to  above) 
or  Mcnjrans  dt  Droit »  Mantfcflatton  or  Pica  of  Right ;  as 
to  both  which  fee  title  Monjlram  di  Oitit, 

The  methods  of  redrcfling  fuch  injuries  ss  the  Crown 
way  receive  from  a  Subjcd  arc;  cither  by  f-ch  ufual 
common-I.r^  admns  as  are  confitlrni  with  the  royal  pre- 
rogative and  dignity:  or  by  foch  prerogative  modes  of 
proccfs  as  are  peculiarly  cfinfiTicd  to  the  Crown.  As 
tlie  iCing,  by  rcafon  of  his  legal  ubiquity,  cannot  be  dif- 
feifcd  or  dirpfiflctr--d  of  any  rci.1  propcrriy  which  is  ante 
veiled  in  him,  he  can  maintain  nu  action  which  fuppofes 
^  difpoflVffion  of  the  plaintiff,  fuch  as  an  4I}'Jf  or  kjeii- 
ment.  Bro.  M.  I.  Prn-egati've  But  he  may  bring  a 
^are  Imptdttt  which  .nlways  fuppofes  the  plaintifr  to  be 
feifcd  or  poflciTcd  of  the  advowfon;  and  he  may  profe- 
cuie  this  writ  like  every  other  by  him  brought,  as  well  In 
the  coort  of  K.  B.  as  of  C-  P.  or  in  whatever  court  he 
pleafes.  F.  jV.  5.  32  :  3  Camm.  <*  17.  So  too  he  may 
"bring  an  a^ton  of  Trtjpajt  for  taking  away  his  goods; 
■but  fuch  adtons  (of  Trefpafs)  arc  not  ufual,  though  in 
•Ib-iftnefs  maintainable  for  breaking  liis  clofe.  or  other 
injury  done  upon  his  foil  or  poffcffion.  j5ro.  Ab.  l.  Pre- 
tb^ative  130:  F,K.  B.  go  :  V.  B.  ^  ff.  4.  \, 

Much  ca5er  and  more  cAeflual  remedies  arc  how- 
ever ufually  obuincd  by  prerogative  modes  of  procefs. 
Such  is  that  of  h^ui^uci  or  InqucA  of  Office ;  as  to 
which  fee  this  Dicltonary,  title  Inqtiiji. — Where  the 
Crown  hath  unadvifedly  granted  any  thing  by  letters 
patent  which  ought  not  to  be  granted,  or  where  the 
patentee  hath  done  any  aft  that  amounts  to  a  forfeiture 
of  the  grant,  the  remedy  to  repeal  the  patent  is  by 
writ  Of  ^iire  Facias  in  Chancery.  Sec  Dy.  198:  3  Lfo. 
£2o:  4 /y/.  S6. — So  alfo,  if  upon  office  untruly  found 
for  the  Kmg,  he  grants  the  land  over  to  another,  he 
who  is  grieved  thereby,  and  traverfcs  the  oJficc  itfclf, 
is  entitled,  before  iHuc  joined,  to  a  Scire  Facias  againft 
the' patentee  in  order  to  avoid  the  grant.  Bro.  Ab.  i. 
Bcire  Facias  69,  185.  Sec  this  Dift.  tit.  Scire  Facias. — 
t\f%  Inforinatiin  on  behalf  of  the  Crown  is  a  method  of 
fuit  for  recovering  money,  or  obtaining  d.'tmages  for  any 
perfonal  wrong  to  the  lands  or  pollclTtons  of  the  Crown ; 
as  to  which  fee  this  DiCl.  title  htformaiion. —  A  Writ  of 
^9  ff'arraritc  is  in  the  nature  of  a  Writ  of  Right  for  the 
King  againA  any  pcrfon  claiming  or  ufurping  any  office, 
franchife,or  liberty,  to  inquire  iiy  'vohat  antharuy  he  fup- 
ports  his  claim,  in  order  to  determine  the  right.  Finch. 
L.  322:  zlnjh  282.  See  this  Dift.  tit.  ^ff^/'fl/Trtff/ff.  And 
fomeihing  of  the  fame  nature  is  the  Writ  of  MAndamus, 
as  to  which  fee  thi^  Di£l.  titles  Ccr/ier^i/zOT ;  Manciamni. 

The  Law  alfo  determines  that  in  the  King  can  be  no 
negligence  or  laches,  and  therefore  no  delay  will  bar  his 
right.  Nullum  tempus  occurrit  Regi  has  been  the  Handing 
snaxim  upon  all  occafions :  fur  the  law  intends  that  the 
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King  i:  always  bufied  for  the  public  good,  and  therefore 
has  not  Icifurc  to  afl'crt  his  right  within  the  times  limited 
tobisfubjefts.  Finch.  L.  B2  :  Co.  Litt.  90  — 'I'his  maxim 
applies  alfo  to  criminal  prolecutions  which  arc  brought  in 
the  name  of  the  King;  and  therefore  by  the  Common 
Law  there  is  no  limitation  in  trcalons,  fc!onte5,  or  niif* 
demeanors. — By  Jlnt.  7  IV.  i-  7,  an  indidmcnt  for 
treafun,  except  fur  an  attempt  to  ntraflinate  the  King, 
mull  be  found  within  three  years  after  the  commiflion  of 
the  trcafonable  aft.  See  this  Did.  title  Treajhs.—MMi 
where  the  Icgi/lature  has  alHxcd  no  limit,  mdhm  tmpm  oc  ■ 
currit  rtgi  holds  true:  thus  a  man  may  be  convicted  of 
murder  at  any  dillance  of  (imc  within  his  life  after  the 
comroinion  of  the  crime.  This  maxim  obtains  ftill  in  full 
force  in  Irdand.  \  Ld.  Moumm.  365.  In  civil  adlixins 
relating  to  landed  property,  by  Jlat.^  G«.  3.  f.i6»  com- 
monly called  the  N:tUum  Tempus  Ail,  the  King,  like  4 
fubjcft,  is  limited  to  60  years.  For  the  irccafion  of 
paffing  this  a£l,  fee  Btlj^am^s  Memoirs  cf  Get.  1  ll._^^  an. 
1768.  Sec  alfo  the  llats.  21        »■     iJ  1 1  CV*.  ;.  ^.4. 

in  t!ie  King  alfo  can  be  no  Jiain  or  corruptJcit  if  bioid ; 
for  if  tite  Heir  to  the  Crown  were  attairttcd  of  treafun  or 
f£l^y>  and  afterwards  the  Crown  fhould  defcend  10  him> 
this  would  purge  the  attainder  ipjo  fa£lo.  Fimh.  L.  82. 

Neither  can  the  King,  in  judgment  of  1j*v  at  ICi'  g,  ever 
be  3  miuor  or  under  age;  and  therefore  his  royal  grai.t^, 
and  aflents  to  a£ts  of  parliament  arc  good,  though  he  h.i> 
not  in  his  natural  capacity  attained  the  age  of  21.  Ce. 
Lit.j^i:  1  biji.  Prctmy  Indeed  by /tft-.  2S //.  S  17, 
power  was  given  to  future  Kings  to  refcind  an^t  revoke 
all  aAs  of  parli.tmeni  that  (hould  be  made  ivbilc  they 
were  under  the  age  of  24  :  but  this  was  repealed  hy  /iat. 
I  £.  6.  1 1 ,  fo  far  as  related  to  tha:  Prince ;  and  both 
flatutes  are  declared  by  Jlat.  24  G/o.  2.  r .  24,  to  be  deter- 
mined. It  hatU  alio  been  ufually  thought  prudent,  when 
the  Keir-apparcnt  has  been  very  young,  to  appoint  m 
Protestor,  Guardian,  or  Regent  for  a  limited  time  ;  but 
the  very  ncceflity  of  fuch  extraordinary  provifion  is  fuf- 
ficient  to  dcmonDratc  the  truth  of  that  maxim  of  ihc 
Common  Law,  that  in  the  King  is  no  Minority ;  and 
therefore  he  hath  no  legal  guardian. 

The  methods  of  appointing  a  guardian  or  regent  in  cafe 
of  an  Infant-heir  to  tiic  Crown,  have  been  fo  various,  and 
the  duration  of  his  power  fo  uncertain,  that  from  hence 
alone  it  may  be  coUefled  that  his  o6ice  is  unknown  to  the 
Common  Law;  and  therefore  the  furcft  way  is  to  have 
him  made  by  authority  of  the  great  Council  in  Par- 
liament. 4/(7^.58.  The/ii/w/ri  25  W.  8.  r.  12:  zZH.^. 
(•  7*  [  jr-  1 7  J  provided,  that  the  fucceflbr,  if  a  male  and 
under  1 S ,  or  a  female  and  under  1 6,  fliould  be  till  fuch  age 
in  the  government  of  his  or  her  natural  mother,  (if  ap- 
proved  by  the  King.)  and  fuch  other  counfellors  as  his 
Majelly  fliouId  by  will  or  othcrwifc  appoint:  and  he  ac- 
cordingly appointed  his  Axteen  executors  to  have  the 
government  of  his  fon  £ih<jard\\.  and  the  kingdom  ; 
which  executors  clcftcd  the  of  Herfcrd  ?tctt(XoT. 
The  fat  z^Geo.  2.  c.  24.  in  cifc  the  Crown  fhould 
dcfcend  to  any  of  the  children  of  Fredtrttk  then  late 
Prince  of  If  ales  under  the  age  of  i8,  appointed  the 
Princefs  Dowager;  and  the  fiat.  5  Gca.  3.  c.  27,  in  cafe 
of  a  like  defer nt  to  any  of  the  children  of  K.  Geo.  II  I. 
empowered  tlie  King  to  name  cither  the  Queen,  the 
Princeis  Dowager,  or  any  defendant  of  K.  Geo.  11.  re- 
fiding  in  this  kmgdom,  to  be  Guardian  and  Regent,  till 
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tlie  fuccc/Tor  aitainsj  fach  age,  aQiUcd  by  a  Council  of 
Regency:  the  powers  of  them  all  being  ejtprcfdy  denned 
ucTrct  down  in  the  feveral  Afi>.   Sec Ofiiell. 

From  ihc  maxim  that  the  King,  as  King,  cannot  be  a 
Minor,  grinti,  Icafesi  £;f.-.  made  by  him,  tiiough  unJcr 
age,  bind  prcfcntly,  and  cannot  b:  avoiJeJ  by  hini  cither 
during  liii  minoiity,  or  ul'.cn  he  comes  of  age  :  for  it  i$ 
A  ma.Yiin  of^Mlitics,  that  he  wlio  i>  to  govern  the  Uin^i- 
dom  fliould  never  be  cunfidered  as  incapable  from  mi- 
itority  of  governing  hi*  own  affairs.  />>  209,//.  J2 : 
f/otvJ.io^:  Co.  Liii.i\i  :  zCe.  27:  Raym.go. 

I'nz  law  afcribei  to  the  King's  M;ijetly  in  his  political 
capacity  nn  abfolute  Immortaliij.  The  King  never  dies. 
lietry,  £.iiva',/,  or  Gter^t,  may  die  ;  but  the  King  fur- 
yivei  them  all.  For  immediately  upon  tne  dcceafc  of 
the  reigning  Prince  in  his  natural  capacity,  his  King(hip 
or  Imperial  Dignity,  by  aft  of  law,  without  any  imtr. 
Ttgnkin  or  interval,  is  veiled  it  once  in  his  heir,  who  is 
#0  injlanti  King  to  all  intents  and  porpofes.  And  fo 
tender  is  the  Uw  of  fuppoling  even  a  poiribility  of  his 
death,  that  his  oaturj)  diflblution  Is  generally  called  his 
Jtmij't  \  diTKiJJki  T:g:)  I'tl  ccTcna:  an  exprcRton  fignifylng 
merely  3  transfer  cfpropcily.  By  the  term,  Demlfe  of 
theCrOA'n.tncrt.'rore,  is  tmderllood,  that,  in  confequcnec 
of  the  dil'iinion  of  the  King's  oatur.it  body  from  the 
body  politic,  the  kingdom  is  traruferred  or  dcmifrd 
to  his  fuccctTor;  ari  10  the  royrl  dignity  remains  per- 
petuil.  Pivt-jJ.  177.  z^^.  Thus  too,  when  EJ.  IV.  in  the 
loth  year  of  his  reign,  was  driven  from  his  throne 
for  a  f--w  mcBthi  by  the  hoofc  o(  Lan.-djlert  this  Icm- 
porary  transfer  of  his  dignity  was  dennminatcd  his  tit- 
ts:je -f  and  all  prrccfs  was  held  to  be  difcon tinned,  a»  it 
then  was  jpon  the  natural  death  of  the  King.  M.  xa 
U.6.  //.  1-8. 

K.  Htnrj  11.  look  his  fon  into  a  kind  of  fubordioatc 
regality  with  him,  fo  that  there  were  Rtx  Pattr  and  Rtx 
rUiM  ;  but  did  no:  divell  himfetf  of  his  fovereignty, 
but  rcTif  ved  to  himfclf  the  homngc  of  hii  fubjefb.  And 
rotvvithHandlng  tbii  King,  by  confcnt  of  Parliament, 
creiicd  his  fon  JAn  King  ij  IrfLtnJ;  and  K.  ^/VA.  II. 
made  R^htrt  de  ^nc  Duke  of  Irtlatiii,  and  Ed.  III. 
made  his  cidetl  Ton  Lord  of  Inland,  with  royal  dominion ; 
yet  it  has  been  cxprefily  held,  that  tir;  King  cannot  rc- 
gtilar'y  makea  King  witliin  hisown  iingdtm.  ^In/l.%^j, 
360.  ffea.  de  Btauihampt  Earl  of  H^ar-wiek,  was  by  fong 
titH  VI.  crowned  King  cf  Wtght  IfiaxJ  \  but  it  was  re- 
folved,  thst  this  could  rot  be  done  wiUiout  confcnt  of 
ParUunent ;  and  even  then  cur  greatcfl  men  h^ve  been  of 
ofinion,  tint  the  King  coiiU  net  by  law  create  nKing  in 
his  o.vn  kingdom,  bccaufc  there  canpot  be  two  King^  of 
the  fame  plice.  And  afterwards  the  fame  K.  lltnry  ma^lc 
ibe  fame  Earl  of  tyar-A-fck  Primut  Cema  tciiiu  ^agUa, 
J]^  Hijl.  Conn, 

A  Kiog  canno:  rcfign  or  difmifs  him(clf  of  bU  office 
rf  King  without  confcnt  of  Pa:liament-i  nor  coolJ  Hen.  \i. 
uichott  CkcH  coofent,  divide  the  fovereigr.iy  ;  there  is  3 
ficrcd  bond  between  the  King  and  bti  kingdom  that 
cannot  be  di/ToIi-ed  without  the  free  and  mutjal  content 
of  both  in  Parraroent ;  and  though  in  foreign  kingdoms 
there  have  been  inftancr*  of  vo3u  itary  d-'fii^ns  a;id  rc- 
ftgnaiior.f,  which  poHibly  may  be  warranted  by  thsir 
feverafi  confluuticr.;,  yet.  by  the  l.iws  cf  Bnglaai,  the 
King  cannot  rcfign  his  foverognty  without  liis  Parlio- 
mcftC.  Udti  ii.  Ctr, 
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3.  In  the  exercifeof  thofe  brioche:  of  the  Roya!  Pre- 
rogative which  invert  this  our  Sovereign  Lord,  thus  all- 
pcrfeA  and  immarta!  in  his  Kingly  capacity,  with  a 
number  of  authotitie-.  and  powers,  confifls  the  Executive 
Part  of  the  Government.  This  i>  wifely  placed  io  a 
fmglc  hand  by  the  Bnujh  Conrtitution,  fcr  the  fake  cf 
unanimity,  ftrcngth,  and  difpatcli.  The  King  of  £it^' 
land  is  therefore  not  only  the  Chtr/,  but  properly  the  S:U 
Magijirau  of  the  nation ;  all  others  aAing  by  commliSoc 
from,  and  in  due  fubordination  to  him. 

In  the  exertion  of  Liwful  prerogative,  the  King  is  and 
ought  to  be  abfoLte;  that  is,  fo  far  abfolute,  that  there 
is  no  Itgal  authority  that  can  cither  delay  or  refill  him. 
He  may  rcje^  what  biiti,  may  make  what  trcities,  may 
coin  what  money,  may  create  what  peers,  may  pardon 
what  offences  hepleafes;  onlcfs  where  the  Conflicution 
hath  cxprefsly,  or  by  evident  confequence,  laid  down 
fome  exception  or  boundary,  declaring  that  thus  far 
the  prerogative  (hall  go,  and  no  farther.  For  other- 
u  ife  the  pou  cr  of  the  Crown  would  indeed  be  but  a  name 
and  a  ihadow,  infufficient  for  the  entU  of  government, 
if,  where  its  jarifdi£tion  is  dearly  eitablithed  and  al- 
lowed, any  man,  or  body  of  men.  were  permitted  to  diu 
obey  ic  in  the  ordinary  courfc  of  law.  It  is  not  now 
meant  to  fpeak  of  thofe  txtra^rdtnary  tefources  to  firit 
principles  which  arc  iieccfTary  when  tfie  contrads  of  So- 
ciety are  in  danger  of  diiTolution,  and  the  law  proves  too 
w  eak  a  defence  again  H  the  violence  of  fraud  or  oppref- 
fion.  And  yet  the  want  of  attending  to  this  obvious  dif- 
tir.ftion  hasoccaftoned  thcfe  do^rines,  of  abfolute  power 
in  the  Pnnce,  and  of  national  refinance  by  the  People, 
to  be  much  mifunderllood  and  perverted  by  the  advocates 
for  Haver)'  on  the  one  hand,  and  thedcmagogues  of  fa£Uon 
on  the  other.  Civil  Liberty,  rightly  undcrrtood,  confills 
in  protcfling  the  rights  of  individuals  by  the  united  force 
of  Society.  Society  cannot  be  maintained,  and  of  courfc 
can  exert  no  proteflion,  without  obedience  to  fome  So- 
vereign Po*ver :  and  obedience  is  an  empty  name,  if 
every  individual  has  a  right  to  decide  bow  far  he  himielf 
iball  obey. 

In  the  exertion  therefore  of  thefe  prerogatives  which 
the  law  has  ^iven  him,  the  King  is  irrcllflible  and  abfo- 
lute, accordmg  to  the  forms  ot  the  conftitution.  And 
yet,  if  the  confequcnce  of  that  exertion  be  manifcftly  to 
the  grievance  or  di&onour  of  the  kingdom,  the  Parlia- 
ment vviil  call  his  advifers  to  a  jull  and  fevere  account.- 
Thas  the  King  may  make  a  treaty  with  a  Foreign  State, 
which  fhall  irrevocably  bind  the  nation;  3nd  yet,  when 
fuch  tre.ntics  have  been  jjdgcd  pernicious,  impeachroeijEs 
have  purfued  thofe  minillcrs  by  whofe  agency  or  ad- 
vice they  were  concluded. 

\^'i:h  regard  io/"cm;jii  Cc«r<r«/,  the  King  is  the  Dele- 
gate or  Reprcfeniativc  of  his  people-  It  is  impoffible 
that  the  individuals  of  a  Sl:ic,  in  their  coUeflivc  capacity, 
can  trantaft  the  affairs  of  that  Slate  with  any  other  com- 
munity equally  numerous  as  themfclvcs.  Unanimity 
mull  be  wanting  to  their  mcafures,  and  ilrength  to  the 
execution  of  their  counfels.  In  the  King,  therefore,  as 
in  a  center,  all  the  ray:  of  his  people  are  united,  and 
form  by  that  union  a  coniiftency,  fplendor,  and  power, 
tiiat  mijce  him  feared  and  rcfpeftcd  by  foreign  Poten- 
tate!; who  would  fcruple  to  enter  into  any  engage- 
ment, that  mud  afterwards  be  revifed  aod  ratitied  by  a 
popular  aiTcmbly.  What  is  done  by  the  royal  authority, 

with 
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with  regard  to  foreign  powers,  is  tlic  aft  of  the  who\s 
nation  :  whnt  is  done  without  ihc  KJiig's  concurrence  is 
the  a£l  on\y  of  priv  ate  men.  And  tn  far  ii  this  point 
carrieJ  by  our  hw,  ihAt  it  bath  b^cn  held,  that  fiiould 
alt  the  Subjcfts  of  Eti^ltind  mal;e  war  *ith  a  king  in  league 
uiih  the  King  of  En^Uimf^  without  thz  Roy^t  aiFcnt,  luch 
VAT  is  no  breach  of  thi:  league,  ^hrj}.  ijj.  And  by  fhe 
Jlat.  zHeit  5.  f.6,anySubjitlconimi[tirgadsot  holiility 
upon  any  nation  In  league  with  the  King*  wa^  declared 
to  be  guilty  of  high  trca<on :  and  though  tliat  aA  wjs  re- 
peated by  thcyAj/.  70.H«rt.6.  e,  11,  fo  far  as  rcJatcs  to 
inaking  this  oll'encc  high  irealbn.  yet  Hi;!  it  remains  a 
very  great  offence  againtt  the  Law  of  Nations ;  and  puntfh- 
ablc  by  uur  laui,  cither  capitally  or  othcruifc,  accord- 
jng  to  the  drcunillaoct's  ol  the  cafe. 

The  King  therefore,  conlidercd  as  the  reprcfentativc 
of  his  people,  has  the  folc  power  of  fending  jJmhnjTaJors 
to  foreign  Slates,  and  receiving  Aoibairadors  a:  home- 
How  far  the  niunictpat  law!»of  EnglanJ  intcrraeddic  witli 
or  protciJl  the  right  of  thcfe  melTcngerj  from  oni  poten- 
tate to  another,  may  be  feen  in  this  Did.  tit.  Amhu£adori ; 
and  more  futly,  1  Comm.  1.7. 

It  is  alfw  the  King's  prerogative  to  make  Trcattti, 
Ltiigiuif  and  Alhancts  *iih  foreign  States  and  Trinccs. 
For  it  i:>  by  the  Lawof  Nations  eiiential  to  the  goodncfs 
of  a  league,  that  it  be  made  by  the  Sovereign  power; 
and  then  it  is  binding  upon  the  whole  commui.ity:  and 
in  En^LuiJ  the  Sovcfcign  power,  quaaa  hoi,  is  vcfted  in 
the  pcrfon  of  the  King.  Whatever  contrails  therefore 
Jie  engages  in,  no  power  in  the  kingdom  can  legally  de- 
lay, refill,  or  annul.  Although.  Icll  thi>  plenitude  of 
authority  (hould  be  abuffd  to  the  detriment  of  the  public, 
the  ConlliluKoQ  (ai  has  been  already  hinted)  hath  here  in- 
tcrpofedacheck.by  the  means  of  parliamentary  impeach- 
ment,  for  the  punilhmcnt  of  fuch  minillcrs  as  from  cri- 
minal  motives  advik  or  conclude  any  treaty,  which  (hall 
afterwards  be  judged  to  derogate  from  the  honour  and 
intcrell  of  the  nation. 

Upon  the  fame  principle,  the  King  has  alfo  the  folc 
prerogative  of  making  If  and  Fta^e.  For  it  is  held 
by  at!  the  writrrson  the  Law  of  Nature  and  Nation.s  tliat 
ttie  ri^ht  of  making  war,  which  by  nature  fubfillcd  in 
every  mdividuat,  is  given  up  by  all  private  perfons  that 
enter  into  Society,  and  is  veiled  in  the  Sovereign  power. 
PuJ\  c.q.  §6.  This  right  is  given  up  not  only  by 
individuals,  but  ei'cn  by  the  entire  body  of  people,  thct 
are  under  the  dominion  of  a  Sovereign.  It  would  indeed 
be  extremely  improper,  that  any  number  of  Subjects 
ft)«ald  have  the  power  of  binding  the  Supreme  Magiftratc, 
and  putting  him  againll  his  will  in  a  Hate  of  war.  What- 
ever hodilities  therefore  may  be  committed  by  private 
citizen:,  tlic  Stateought  not  to  be  affected  thereby  ;  untef* 
that  fhouM  jullify  their  proceeding,  and  thereby  become 
partner  in  [lie  guilt.  Such  unautliorized  volunteers  in 
violence  aie  not  ranked  among  open  cncmic*.  but  arc 
treated  like  pirates  and  robbers.  In  order  to  make  a  war 
completely  eftV£lu.il,  it  is  neccffar)-  with  usin  Ei;^ht:J  that 
it  be  publicly,  [actually  or  virtu.iHy,]  dedaria  :inJ  duly 
prucldimcd  by  the  King's  authority  ;  and,  then  all  parts 
of  both  contending  nations,  from  the  highell  to  the 
lov/efl.  are  bound  by  it.  And  wherever  the  right  rcfiJes 
ot  beginning  a  national  war,  there  alfo  mull  rclide  the 
right  of  ending  it,  or  the  power  of  making  peace.  .And 
tic  fame  check  of  Parliamentary  Impcachnwnt,  for  ira- 


proper  r>r  inglorious  condut^l,  in  beginning,  cofldtflinp, 
or  cor-cluding  a  national  war,  is  in  general  fulficicM  to 
rcllrain  the  Miniftcrs  of  the  Crown  (rom  a  wanton  or  in- 
juriuus  exertion  of  this  great  Prerogative. 

1  he  power  of  making  war  or  peace  is  ernmrrated  by 
Lord  llmU  in:cr  jnra  Jutnmt  imfirit^  aii.i  in  En^lsnd  is 
lodged  Jitfgly  in  the  King;  though,  fays  he,  it  ever  (ue- 
cecd>  bell  uhen  done  by  parliairer.ury  advice.  1  /Ai/. 
HiJ}.  P.C.  \^')  :  7  Co.  25. 

A  gencrat  w^r,  according  to  t!ie  fame  Writer,  is  of  ctv6 
kinds.  I .  Rilhm  Jtltnmttr  dnttinnntun.  2.  Bti'sim  tat /•» 
Lttmttr  t/etumratum.  The /r/}  is,  \^'hen  war  is  fcleninly 
declared  crproc (aimed  by  our  King  3g.iinjl  i/notherPrince 
or  Sute.  which  i<  the  rcH  formal  I'olemnity  of  a  war  no;v 
in  ufe,  zdly.  When  a  nition  flips  fuddcniy  ir.to  a  war 
without  any  folemnity,  which  happens  by  granting  let- 
ters of  marque,  by  a  foreign  prince  invading  our  coiP.f, 
or  fetting  on  the  King's  r>.ivy  at  fea  and  hereupon  a  real, 
though  not  a  folcnin.  war  may  arilc  and  hath  formerly 
arifen;  therefore  to  prove  a  nation  to  be  at  enmity  with 
EigluMd,  or  to  prove  a  p?rfon  to  be  an  alien  enemy,  therj 
is  no  ncccflicy  of  (hewing  any  war  proclaimed  ;  but  it 
may  be  averred,  and  lo  put  upon  the  trial  cf  the  country, 
whether  there  was  .t  war  or  not.  1  Hal.  Hiji.  P.  C.  i6j. 
See  further  alfo  as  connected  with  thit  fubje^,  titles  Lft~ 
itn  ef  Mmrqut ;  and  tf  Safe  Comduel. 

In  all  th\;fe  prerogatives  of  the  King  rcfpedting  thit 
nation's  intcrcoarfe  with  foreign  nations,  he  is  confider. 
ed  as  the  Delegate  or  Reprefentative  cf  his  people.  But 
in  domeAic  alTtirs,  he  is  cgnfidercd  in  a  great  variety  of 
chara^crs.  and  from  thence  there  .nifcs  an  abundant 
number  of  other  prerogatives. 

Ftrji,  He  is  A  Ca^ihiutnt  Part  of  tht  Supreme  l.tgijla^ 
t'fvt  PtyiKif't  and,  as  luch,  has  the  prrf-^ative  of  rcjctt- 
ing  fuch  provi^ons  in  i'arliament,  as  he  judges  improper 
to  be  palft  d.  The  expediency  of  which  C'nnflituiion  is 
evinced  at  large  under  lit.  Parliamtm.  It  may  here  be 
added,  that  the  King  is  not  bound  by  any  afl  of  parlia- 
ment, unlefs  he  be  named  thrrein  by  fpccial  and  parti- 
cular words.  The  moll  general  ivordi  that  can  oc  de- 
vifed  (any  perfon  or  pcrfon.',  bodies-politic  or  corporate, 
&c.)  affed  not  him  in  the  Icall.  if  tliey  may  tend  to  re- 
drain  or  diminilh  any  of  his  rights  or  intcrctls.  1 1  R^p. 
74.  Yet,  where  an  act  of  Parliament  is  exprefsly  made 
for  the  prefervatittn  of  public  rights  and  fupprciTion  o( 
public  wrong),  and  does  no:  interfere  with  the  eflabUCi. 
ed  rights  of  the  Crown,  it  is  faid  to  be  bindifig  as  well 
upon  the  King  as  the  Subje»?l.  11  Rrp.-x,  The  King 
may  likewifc  take  the  benefit  of  any  panicular  aft,  tliough 
he  be  not  cfpccially  named.  7  Rtp.  31. 

The  King  is  confidered.  in  the  next  place,  a;  thff 
Gtneral'jjintt  or  the  finl  in  mi!itaj7  cO'iimand,  within 
the  kingdom. 

In  this  capacity,  of  Giniral  sf  the  Khj^ihm,  t)ic  King 
has  the  fole  power  of  raifing  aid  regoLtirg  fleets  anu 
armies.  Of  the  manner  in  which  they  are  .-.-vifcd  and  re- 
gulated, more  is  faid  in  oihrr  I'tiC;-*.  Wc  .-.re  now  only 
to  confidcr  the  Prcrog^ituc  0/  eniitling  and  governitg 
theni,  which  indeed  wa>  difputed  and  claimed,  contrary 
to  all  reafon  and  precedent,  by  the  long  P,ulian:er:  o.^ 
King  Charltt  I.:  but,  upon  tl-.c  relioratton  of  his  fon, 
ivas  folemnly  declared  by  thcy?«ir.  x^Car.z.  to  be 
in  the  King  a'one ;  fur  that  the  folc  fuprcmc  government 
and  command  of  the  Mrhiio  within  aU  bit  M.'it':ity*i 
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realms  and  dominion!,  and  o(  iUFerifi  iy  fia  amA  landt 
ami  of  all  forts  and  places  of  llrcngth,  ever  wis,  and  if, 
tKe  undoubted  right  of  his  Majetly,  and  hts  royal  pre- 
deccffors,  Kings  and  Queens  ot  Englami ;  and  that  both 
or  cither  houf'c  of  par<i.imei.t  cannot,  nor  ouj;ht  to,  pre- 
tend to  the  fanio.  Sec  this  Didionary,  litte  Mduia. 

This  ftaiute,  it  is  obvious  to  obfervc.  extends  not  only 
to  fleets  and  .irn>ici,  but  alio  to  Fern  and  other  places  of 
ftrenglh,  uithiii  the  reahn,  the  fde  prerogative  as  well 
of  creeling,  as  manning  and  governing  of  which  belongs 
10  the  King  in  his  capacity  of  general  of  the  kingdom, 
a  /^'i.  JO.  —  And  all  bnd>  were  forriK'Hy  fubjeW  to  a 
tax  for  builJing  of  caft]«;s  vviiercvcr  the  King  thought 
proper.  This  was  one  of  the  three  thing;,  from  contri- 
huiing  to  :h;-  performance  of  which  no  lands  were  ex- 
erap:  '  ■  fore  called  by  oar  ^.ixc<t  ancertors 

the  /  ;  viz.  ^iHtii  i  t^t!r.:rie,  ardi  turjlrui- 

iia,  l:  -  .   .  .  iilfc/iem.  Cax%iU*i  hrtr,\\i\c  CaJItilo- 

r»m  6>i>\i:i, :  SetJ.  'Jan*  jIhiL  i.  4.t.  See  titje  CaJIIeu 

It  \%  pinly  upon  the  fime,  and  partly  upon  a  fifcal 
foundation,  to  fccure  his  marine  revenue,  that  the  King 
has  the  prerogative  of  appointing  Vi,'H  And  Ha^fKi,  or 
fjcb  places  only,  for  perlons  and  merchandij^  to  pafs 
into  and  out  of  the  realm,  as  he  in  his  wifdom  fees 
proper.  See  title  Harhonrj  auJ  Havcm.  And  to  this 
head  may  be  referred  alfo,  the  prerogative  as  to  the 
eie^ion  BtacMt  and  Lightaaitjti  \  %s  to  which,  fee 
4  I^'i.  1 48  :  1 2  Co.  1 3  :  Carirr  90  :  I  K^i,  114:3 
=04  ;  and  this  Dikliona/y,  title  BtMcm. 

To  this  branch  of  the  prerogative  miy  alfo  be  re- 
ferred the  p^wer  v^-lled  in  his  Majcfty,  by  12  • 
Cat.  X.  .'.  4 :  29  Gfo.  2,  £.  t6*  of  prolubiung  the  ex-  I 
portaiton  of  arms  or  ammunition  out  of  this  kingdom, 
undsr  fevere  poralties  ;  and  likewii'c  the  right  which  the 
Kio»  ba;,  whenerer  he  fees  proper,  of  confining  his 
Subjects  to  llay  within  the  realm,  or  of  recalling  them 
when  bryoi  d  the  icxt. 

By  the  common  la*  ever)-  SubjeiTt  may  go  cut  of  the 
l:ing*dom  for  merchandize  or  travcl>  or  other  ciufe,  ss 
he  plcifr*.  without  any  licence  for  that  purjHjfe  ;  this  } 
Kppear)  from  the  lUtute  ^  R  t,  c.  a,  mide  to  re-  j 
tlraia  p-rfons  piilTitig  out  of  the  rc.i!m,  but  excepts  ' 
lords,  greit  men  and  notible  mcrch.-\ntt ;  as  alfu  by 
the  ifatute  t'j  i.'m  S.  f.  10,  whwh  gave  power  to  the 
King  during  hi >  life  10  re.'lr.iin  perlorti  Irom  trjdinj^  to 
cctuin  countries  ;  which  acU  hid  been  vain  and  idl?, 

tne  King  by  his  preroga;ive  mtgiit  have  done  it.  ! 
i\  A*,  a.  Sj  :  Dyr  165.  296  :  i  R9I.  Rtp,  12:3  Msd. 
151  :  Siil.  443. 

But  noiwithilanding  this  general  liberty  allou-cd  by 
t'le  common  Iaw>  it  appears  plainly  that  the  King  by 
his  prcfogatire,  and  without  any  help  of  an  aA  of  par- 
r;:iment,  may  prohibit  hit  Siibjeiti  from  going  out  of 
the  rea^m  ;  but  this  mutl  be  by  fomc  exprefs  proht- 
Htion  ;  as  by  laying  on  embargoes*  which  can  be  only 
done  to  time  of  danger,  or  by  *vrit  of  AV  txecl  Rfgno, 
which,  from  the  words  ^^^jfotafhrir/ui  m.iis  l3  terOKtt  ttcj- 
tr^  frajudiri^Ua  iltHeta  frefcqm  inttrnJii,  appears  to  be 
a  State  writ*  though  it  U  never  granted  univcrfally,  but 
19  If  ilrain  a  particular  perfon,  on  oith  mnde  that  be  in. 
•cods  to  go  out  of  the  realm;  indei-d  Fuzktrltrt  fays, 
that  the  King  may  rcftrain  his  Subj-.-fls  by  proclama- 
tuns  i  and  a^gns  as  a  rcafon  for  it,  that  ibe  King  miy 


not  know  where  to  find  his  SubjeA,  fo  as  to  dircft  »• 
writ  to  him.  I  a  Co.  33:  11  Cc  92 :  Fitx..  N.  B.  89  : 
Z  lift.  54.    Sec  title  Imftar^9, 

As  the  King  may  rcllrain  any  of  his  Subjcfli  from 
going  abroad,  in  like  manner  he  may  command  them  to- 
return  home;  and  difobeying  a  privy  fcal  Ibr  this  pur- 
pofc  is  the  highc£l  contempt,  ill,  It  is  a  difobcdicnce 
to  the  command  of  the  King  himfclf  dirc<led  to  the 
party,  adiy,  The  command  is,  that  he  fhall  return 
upon  his  faith  and  allegiance,  which  is  the  llronged  com- 
puhion  that  can  be  ufjrd.  3dly,  The  thing  required  by 
the  King  is  the  principal  duty  of  a  Subjeft,  I'iz.  to  be 
at  the  fcrvice  of  his  King  and  country.  Dy<r  128.  h : 
Uifie        Mt^r  109;  3  Jijt.  1 79. 

The  puniftmrnt  for  this  oiFence  is,  fei«ing  the  party's 
eftatc  till  he  return ;  and  of  this  there  are  many  in- 
lUncei  in  our  books.  And  ^hen  he  does  return  he  Hiair 
be  fined.  I  Hczti.  P.  C.  €.  12,  S  4- 

U'ti.'raraat  Bnitain  in  the  19  of  EJ.  J,  refufing  to  re- 
turn on  the  Kiflg*>  writ,  his  goods  and  chattels,  lands 
and  tenements,  were  fcifed  into  the  King's  hands;  fo 
in  the  cateof  f./ic/ir^of  Earl  of  AV/r/,  in  the 

fame  reign.  Dy.r  iiS.  h. 

So  in  ihccaJcof  oivc  Bariaf,  who  married  theDuchefs 
of  S':i^'aii,  they  obtaiccd  a  licence  from  ^i^Mary  to  go 
out  or  the  realm,  under  pretence  of  recovering  debts  as 
executors  to  the  Duke ;  when  in  reality  it  was  on  ac- 
count of  the  religion  eftablifhcd  by  Queen  A/in-,  and 
livir.g  with  other  fugitives  under  the  protcAion  of  the 
Palfgrave  of  the  Rhmt  in  Gcrmanyt  wha  was  an  eminent 
Cfd-vimftt  v.crc  frnt  to  by  pri\  y  fcal ;  but  the  mcil'enger, 
in  endcavonring  tofcrve  them  vmh  his  letters,  being  ob- 
llrudcd  and  abufci  bv  ihetr  atiendaius,  a  certificate  was 
made  of  this,  and  iheir  lands  and  tenements  feizcd.  Qytr 

176;  'Jtnk.  Cent. 

So  in  the  cafe  of  Sir  Frantit  En^Itfty,  who  departed 
the  kingdom  on  a  licence  obuined  tor  three  years;  but 
not  returning  a:  I'.ic  expiration  of  I'le  three  years,  a  privy 
feat  was  fcnt  to  him  by  CJ^een  tiiz.-.ifcth,  which  he  not 
obeying,  and  thii  matter  being  ccriificd  into  Chancery 
by  the  Qoeen,  ondcr  her  fjgn  manual,  his  lands  and  te- 
nements were  fcifed  in  ;Se  fifth  ye^.r  of  her  reign  by  vir- 
tue of  a  commilfion  ur.dcr  the  great  feal.  1  Ltet.  9 ; 
A/Mf  1C9:  t^«X95,S.C.   Sec  alfo7  Ctf.  18  :  Pcph, 

So  in  thr  c  lie  of  Sir  Rth/,:  Dxd!cy,  v  ho,  intending  to 
travel,  obtained  a  licence  from  'Jmhij  the  Firll  to  go  to 
yriuce\  but  before  his  dvparturc  htf  by  indenture  in- 
rolled  for  valuable  conftdcraiion,  as  was  expreficJ  in  the 
deed,  (but  none  paid,)  conveyed  the  manor  of  KiUtng- 
wm/jvyith  other  land*  id  the  Ilarl  of  Sitringham  and 
others  in  fee,  with  a  provifo,  that,  on  tender  of  an  angc! 
of  gold,  all  ftiQuId  be  void  ;  and  with  a  covenant  on  the 
part  of  the  bargainees  t)in  they  ihould  mak^  all  fuch 
cflatfs  as  the  (aid  Sir  R^krt  ftmyld  appoinr;  the  bar- 
gainees were  not  panics  to  the  deed,  nor  had  they  no- 
tice of  it  till  fometimc  after :  bat  aftciwards  thev  made 
a  leafc  to  Sir  Reheri  Lte,  to  the  intent  that  Lady'  Dudky 
Ihould  take  the  profits  of  part  of  the  premilfes  for  ten 
years,  if  their  eftatc  continued  fo  long  unrevoked.  The 
King,  hearing  that  Sir  RU,r/  had  been  guilrv  of  fomc 
bad  praiiiccs  beyond  fca,  in  the  fifth  year  o('  his  reign 
fenthis  prii-y  feal  to  him,  which  he  not  obeying,  the 
great  queftion  ia  this  cafe  was,  Whcibtr  thofc  lands 

thuft 
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rtiu?  conveyed  were  forftiicd  :  and  adjudged  tliat  they 
Were,  the  conveyance  beiog  fraudulent  as  to  ihc  King. 
La/K  42,  i^c. 

In  thcfe  cafes  it  hath  been  held,  that  the  King  hath 
only  an  interell  in  the  oft'cndcr's  lands  till  he  return  ; 
and  thac  his  rclloring  them  is  not  a  matter  of  grace  but 
ftf  right.  Lant  4S. 

See  further,  on  this  part  of  the  fubjeft,  this  Di^lionary, 
iStle  Nt  txeat  Rtgna. 

The  King  is  alio  coofidered  ai  the  Fmtttai-.  cf  JuJiUe, 
and  general  Confervaior  of  the  peace  of  tiic  Kingdom. — 
All  jurilUit^ion  cxercifed  m  thcle  kingdoms  tliat  are  m 
obedience  10  our  King,  is  derived  fiom  the  Crown  ;  amJ 
the  laws,  whethrr  of  a  temporal,  ccclcful^ical,  or  military 
nature,  arc  called  \\\\  law)  :  and  11  \-»  his  prerogative  to 
take  care  of  the  due  execution  of  them.  Hence  it  is 
that  all  Judges  derive  their  authority  from  the  Crown,  by 
fome  commifTion  warr.intcd  by  law,  /7r/.i,  c,  17:  Co, 
Lit.  99.  a.  144.  Sec  title  'Jt'^gtt- 

From  the  inherent  right  inlcpar.ible  from  the  King  to 
diftribute  jufticc  among  his  bubjcfls,  it  hath  been  hdd, 
that  an  appeal  from  the  Ijlt  ef  Man  lies  to  the  King  in 
council,  without  any  reftrvation  in  the  grant  of  the  Jjle 
•f  Mn>t  of  any  fuch  right;  and  though  thrrc  had  btcn 
exdufive  words,  yet  the  grant  murt  have  been  conftrucd 
to  be  void  on  the  XingS  being  deceived,  rather  than 
the  Subjefl  flloulJ  be  deprivcft  of  a  right  infepsrablc  to 
him  as  a  Subjed,  of  applying  to  the  Crown  for  juHice. 
I  P.  IViiti.  329. 

A  confecjucncc  of  this  prerogative  is  the  legal  Uli- 
qU'iTy  of  the  King  ;  his  Majelly,  m  the  eye  of  the  law,  is 
always  prefent  in  all  hi>  courts,  though  he  cannot  per- 
fdnally  dillribuie  jullice.  Fotit/i.  e. :  2  Lijl  186. — 
Mis  Judges  are  the  mirror  by  which  the  King%  image  is 
reflciflcd.  It  is  the  rcg^t  office,  and  not  the  royal  per- 
fon,  that  is  a'wa)s  prcfcnt  in  Court,  aUv.ij  s  ready  to 
undertake  prcfecucioni,  or  pronounce  jud.;nicnt  for  the 
benefit  and  proteftion  of  the  Subjcd.  And  from  this 
ubiquity  it  follows,  that  the  King  can  never  be  nonfuit  ; 
for  a  nonfuit  is  :hc  dcfcriion  of  ihc  fuit  or  atlion  by  the 
non  appearance  of  the  plaimifT  in  Court.  Hut  the  At- 
torney General  may  enter  a  k9k  i^ttlt  pitjtqus,  which  has 
the  effect  of  a  neitftir.  Cff.  Lit.  139.  For  the  fjmc  rra- 
fon  aUo,  in  the  f  rn.s  of  legal  proceedings,  ;!ie  King  is 
not  faid  to  app.-sr  /,  '  .^^tiirncy^  as  ot^cr  men  do;  for 
ill  contrmpUtion  0:  !..w  he  is  always  prcfcnt  in  Couit. 
Eimb,  L.St. 

From  the  fame  original,  of  the  King's  b^ing  the  foun- 
tain of  juAtcc,  may  alfo  be  deduced  the  prerogative  of 
ilfuing  /*r«fA/wa/K»/,  which  is  vcftcd  in  the  King  alone. 
Thcfe  procUmation*  have  then  a  binding  force,  wheh 
they  are  grounded  ufon  and  enforce  the  laws  of  ihc 
realm  5  In^.  l6z.  Fcr  though  the  making  of  Lws  is 
entirely  the  work  of  adiilinii  part,  the  IcgiHative  branch 
of  the  fovereign  power,  yet  the  mannrr,  time,  and  cir- 
cumilances  of  patting  thcfe  laws  in  execution,  mud  fre- 
quently be  left  to  ihc  difcrction  of  the  Executive  Magi- 
ftrate.  And,  therefore,  his  conftitution!.  or  cdicU  con- 
cerning thefe  points,  ivhich  we  call  proclamaiions,  arc 
binding  upon  the  Sabjcil  where  llicy  do  not  cither  con- 
tradiA  the  old  Uwi,  crtcnd  to  ellabliOi  new  or>es,  but 
only  enforce  the  execution  of  fuch  laws  as  aic  al- 
ready in  being,  in  fuch  manner  as  the  King  ftjall  judge 
»ccc0ary.   Thus  the  cUabliflicd  law  is,  that  the  Kiog 


may  prohibit  any  of  his  Subje^s  from  leiving  th» 
realm :  a  proclamation  therefore,  forbidding  this  in 
general  for  three  weeks,  by  laying  an  embargo  upon  all 
Ihipping  in  lime  of  war,  will  be  equally  binding  as  an 
a(t  of  parliament,  becaufc  founded  upon  a  prior  law. 
4  AUJ.  177,  179. 

But  a  proclamation  to  lay  an  embargo  in  tine  of 
peace  upon  all  vcflels  laden  with  wheat  (thout>h  in  Hmc 
of  a  public  (carcity)  being  contrary  to  law,  and  particu- 
larly to  fat.  22  Car.  z.  e.  I  3,  the  advifers  of  fuch  z, 
proclamation,  and  all  perfi>ns  a^ing  under  it,  hti-e  been 
always  found  neccfiary  to  be  indemnified  by  fpecial  afts 
of  parliaments.  See  Jlat.  7  Gee.  3.  f.  7  :  ^oCeo.  3.  f.  i. 
and  this  Dictionary,  title  Jmhtir^o.—A  proclamation  fcr 
difarming  Papilla  i»  alfo  binding,  being  only  in  execu- 
tion of  what  the  Legifl.itur<^-  tirlt  ordained;  but  a 
proclamation  for  allowing  ivrms  to  I'apifts,  or  for  difarm- 
ing  any  ProtelUnt  Subjeds,  will  not  bind;  becaufc  the 
fir  It  would  be  to  afTume  adifpenfing  power,  the  latter  a 
legiflative  one;  to  the  veiling  of  which,  in  any  fingle 
pcrfon,  the  laws  of  En^hftd  arc  abl'ulutely  llrangers. 
Indeed,  by  (be Jiflt.  31  Hin.  8.  8.  it  was  enaitcd,  that 
the  King's  proclamations  fhoutd  have  ihe  force  of  a^s  of 
parliament:  a  llatuie,  w!<ieh  w:t5  calculated  to  introduce 
the  moll  defpotic  tyr.  nny  ;  and  which  mull  have  proved 
fatal  to  the  liberties  of  this  kingdom,  had  it  not  been 
luckily  repeated  in  the  minority  of  his  fuccefTor,  abouc- 
five  years  after,  by  Jtai.  1  Ed.  6.  c.  \  i. — It  w.is  nnci- 
cntly  held,  though  that  is  not  now  taw,  that  the  King 
migni  fufpend,  difptn/t  with,  or  alter  any  particular 
Iaw  thac  he  deemed  hurtful  to  the  public ;  and  it  has 
I  brcn  laid  that  he  may  difpenfc  with  a  penal  flatute 
I  wherein  his  Subjects  have  not  any  intereft.  4  Inft,  7  : 
4.  Rtp.  36.  iJut  by  fiat.  \  IV.  tt  ,\L  fiat.  z.  c.  2,  It  is 
I  declateil  and  enaded,  **  that  no  difpenfntion  by  nen  ^b- 
'  ftnttu  of  or  to  any  Itatmr,  or  any  part  thereof,  be 
\  aIL).«cJ,  but  that  the  fame  iball  b:;  held  void,  and  of 
I  none  elfeCl,  except  a  difpcniation  be  allowed  in  fuch  fta- 
'  tute."— It  is  plnin,  however,  that  the  Ktn^  by  his  pre- 
rogative may,  in  certain  cafes,  and  (pecial  occafions, 
ilfuLOUt  proclamations  for  prevention  of  oircnces,  to  ratify 
and  confirm  an  antient  law,  or,  as  fome  books  exprefs 
it,  ^med  termrctr.  p^ptilip  to  admcnifh  them  that  they 
keep  the  laws  on  pain  of  his  difplcafure  ;  and  fueh^ro- 
cljmatii.ni  being  grounded  on  th'.'  laws  of  the  re^lm,  aro 
of  great  force.  Forir/c.  cV  Lci»ii.  r.  9  :  1 1  Co.  S7  :  1  a  C*, 
74,  75  :  Dal.  JO.  //.  10 :  2  F.oi.  Aht:  209  :  3  I»Jl.  162. 

It  is  likeuifc  clear,  that  the  Subjcil  is  obliged  on  pain 
of  fine  and  imprifonmcnt  to  obey  every  proclamation 
legally  made,  and  th.iugh  the  thini*  prnhibitcd  were  an 
offeree  before,  that  yet  the  proclamjlion  is  a  circum- 
Itance  which  highly  aggravates  it ;  nnd  on  which  alone 
the  party  difobcying  may  be  piinifbcd.  12  Co.  74: 
Htlf.  251.-  It  ij  clearly  agreed,  iKat  no  private  pcrfon 
can  make  any  procUmation  of  ii  puUic  nature,  except 
by  cul^m,  as  is  ufual  In  fomc  cttirt  and  boioughi;  this 
being  a  prerogative  afl,  with  which  alone  the  King  is 
intruded.  Bro.  Prod.  pJ.  t  :  12  Ce.  75  :  Crom.  'JuriJ.  41, 

But,  according  to  the  principles  already  laid  down» 
the  King  by  his  proclamation  cannot  change  any  pari 
of  the  common  Ir.w,  llatmcs,  or  culloms  of  this  realm  ; 
nor  can  he  by  \\n  proclamation  create  any  offence  which 
was  not  an  oli'cnce  before,  iiCe.  H7,  ^:  iz  C«.  75. 

Oc 
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On  this  foandaci'm  it  hath  bean  held,  that  the  Kinj^'s 
procUmation  prohibiting  ihe  importatioa  of  wines  from 
>Vj/j«  un  pain  of  forfriture,  was  againfl  law  aud  voiJ  ; 
there  being  at  that  time  no  war  fubfilling  bet  veen  i'kc 
nation*,  a  hji.  63. 

So  where  an  acl  was  made  by  which  forcif;ncr«  were 
Jiccnfird  to  mcrdundiic  within  LnJot,  and  Hfu,  IV.  by 
prvCbmiAtion  prohibited  the  cvecuiion  ot  iti  .tnd  or- 
dered it  Ihoatd  be  in  fufpcrfe,  n/^uf  ad  praximum  parlta- 
m.*Kt:im  ;  and  this  was  held  to  be  ag.iir.ft  la*.  1 2  Co,  75 . 

On  a  conference  beiusen  fomc  Lords  of  the  Privy 
Council,  ar.d  the  two  Chief  Jufticc  (cf  vvhich  Lord 
C^ke  was  one)  and  Chief  B.i.ron  and  Baron  the 
^j«:Aion  was, 

iH,  W.'ieiher  th;  King  by  proclamation  might  prohi- 
bit new  butidinf^s  in  and  about  LchAoh? 

2d,  If  the  King  might  prohibit  the  making  ftarch  of 
ubeat  ? 

And  the  Judges  were  of  opinion  that  the  Subjcft 
could  noi  be  reilraincd  in  thcfc  parucuLnrs  by  the  King's 
l*roc'amii:ion.  12  6*9.  74. 

The  King  by  proclamation  may  call  or  dliToIve  par. 
liararnt,  ind  declare  war  or  r>.  .>.ce ;  for  thcfe  are  preroga- 
tive ads,  uith  which  he  i\  intrjtlcd,  as  the  executive  part 
of  the  t-1-.v  ;  but  if  there  be  an  a^ual  war,  it  is  not 
necellary  in  pleading  to  Ihew  that  luch  war  was  pro- 
claimed. 3  Inji.  i6j  :  I  Hal.  li.  P.  C.  i6j  :  Own  45  : 
Rii^.  Enr  605.  See  antt. 

The  King  by  proclamation  may  legitimate  foreign 
coil),  and  make  it  current  money  of  this  kingdom,  ac- 
cording to  the  value  impofcd  by  fuch  proclamation;  he 
may  legitimate  bafc  coin,  or  mixed  below  the  llandird 
ofllerling;  he  miy  enhance  coin  to  a  higher  d-'nomi- 
aation  or  valuf ,  and  may  decry  money  that  is  current  in 
ufe  and  ptymcnt ;  and  in  all  thcfe  cafes  a  proclamation, 
uith  a  pioclumaiiM  •wrtt  under  the  Great  bi'al,  ia  necef* 
fary.  C*.  Lit,  207,  h\  ^  Cd.  114,  £  :  Bar.  21  :  I  liah 
H-  P.  C.  192.  197.  Sec  title  C«». 

The  King  by  prochmation  may  appoint  Fails  and 
diys  of  thankfgiving  aod  humiliation,  and  ifluc  procla- 
naiions  for  preventing  and  punilhm;;  immorality  and 
profancncfs ;  and  cnjom  reading  the  fame  in  churches 
and  chapels.  Ccmfi.  Incttn&.  3;4. 

A  proclamation  mult  b-j  under  the  Great  Seal,  and  if 
denied,  is  to  be  tried  by  the  Record  thereof;  but  if  a 
man  pleadt  he  wai  prevented  doing  a  thinr  by  procta. 
mntion.  it  fccmt  the  belter  opinion,  that  ne  need  not 
aver  that  fuch  prodsmi.inn  wat  under  the  Great  Seal ; 
for  allcdging  that  fuch  Proclamation  w.is  made,  it  (hall 
be  intended  to  have  brcn  djiy  made.  Crc.Car.  iSo: 
See  I  /r«/.  Rfp.  172  :  yictCra.  Car.  130. 

The  King  is  likewife  the  Founiam  tf  Hsnsar^  of  Of. 
jitty  and  of  PriviL'^t ;  and  this  in  a  ditferent  fenfc  fr^m 
that  wherein  he  is  Ai:cd  the  fountain  of  jutlice :  for 
here  he  is  really  the  parent  of  them.  It  is  impoifible 
:ha*.  Government  can  be  maintained  without  a  due  fub- 
ordinstion  of  rank,  that  the  people  may  know  and  dif- 
tinguilh  I'uch  as  are  f:t  over  them,  in  order  to  yield 
tnem  their  due  re<pe£t  and  obedience;  and  nTo,  that 
the  ofiiceri  th^mfclves  bring  encouraged  by  emuljiion, 
.*tnd  the  hopes  of  fuperiority,  may  the  better  dilcharge 
their  funAiont  :  ;.nJ  the  law  fuppoiVs  that  no  one  can  be 
fo  good  a  judge  of  their  feveral  merits  and  fervices,  asthc 
King  biinfcZf  who  employs  ihcm.   Jt  has,  therefore*  in- 
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trjfitrd  wi'.h  him  the  fo!c  pow-r  of  confcrn'ng  digcitiei 
and  honours,  in  ci:ni:dence  that  he  will  bc:'.ow  them 
upon  rone  but  fi:ch  as  defcrre  them.  And,  therefore, 
all  degrees  of  ni  l-iiity,  of  knigUtltocd,  and  other  title, 
are  recti^cJ  by  immcdii;e  grant  from  the  Crown;  eitlwr 
exprefii;d  in  wriiirg  by  writs  or  letirrs  patent,  in  l--e 
creation  of  peers  and  baroncti,  or  by  corporeal  invefii- 
turc,  as  in  tlic  creation  ci'  a  Ample  Knight,  See  tiiiea 
Pri<:Jen;y  \  Perr. 

J-rom  the  fame  principle  alfo  ariies  the  prerogative  of 
trtciiMg  snd  J::}cJ}ni  of  Ojf.:ti ;  for  honours  and  olhces  are 
in  their  nature  c>jnvertib!e  and  fynon)moui.  AM  of- 
licers  under  the  Crown  carry  in  the  cyo  of  the  law  an 
honour  along  with  them;  becaufe  they  imply  a  fupe- 
riority cf  parts  and  abilities,  being  (uppofcd  to  be  a\' 
ways  filled  with  thofe  that  are  moll  able  to  execute  them. 
And,  cn  the  other  hand,  all  honours  in  their  original 
had  duties  or  offices  annexed  to  rhcm  :  an  Earl,  Comes, 

i  was  the  Ccnfervator  ur  Governor  of  a  county  ;  and  a 

I  Knight,  A///i/,  was  boand  10  attend  tiic  King  in  his  wars. 

I  For  the  fame  rcat'on,  thercforv,  that  honours  are  in  the 
diipofal  of  the  King,  offices  ought  to  be  fo  likewife ;  and 
ai  the  King  may  ciaie  new  titles,  fo  may  he  create 
new  ofhces;  bji  with  this  reHriclion,  that  he  cannot 
create  new  oiHccs  v\.\i\i  new  fed  annexed  to  them,  ncr 

'  annev  new  feci  to  c!d  otnces,  for  this  uould  be  a  tax 
upon  the  Subjccl,  which  canno:  l»e  iir.pofcd  but  by  aft  of 
parliament.  2  /ij'}.  533.  Wtiercfore,  in  13  Jdtn.  4,  a 
new  office  being  created  by  the  King's  Iciurr^  patent  for 
raeal'uring  cloths,  with  a  nc  v  fee  lor  t>^e  fiue,  the  let- 
ters patent  were,  on  account  of  the  nsw  fci-«  revoked  and 
declared  void  in  Pailiamenc. 

Oil  this  fubjecl  it  hath  been  further  faid,  that  the 
King,  as  the  fountain  of  juiHcc,  hath  an  undoubted  pre- 
rogative increati:'g  officers*  and  all  officer*  are  faid  to 
derive  their  authority  mediately  or  immediately  from 
him  ;  thofc  who  derive  their  authority  from  him  artf 
called  the  officers  of  the  Crown,  and  are  created  by  let* 
ters  patent;  fuch  as  the  great  officers  of  State,  Judges, 
i!fc.  and  there  needs  no  lironger  evidence  of  a  right  in 
the  Crown  herein,  than  that  the  King  hath  created  all 
fuch  officers  time  immemorial.  Pjer  176  :  2  RiJ/.  Jhr, 
l$a:  4C9.32:  2 /;//.  4:$.  540 :  12C0.II6:  l  Rdl, 
Rtp.  Z06  :  Shew.  tar.  Co.  111:  t  Le-v.  21^. 

Uut  though  all  fuch  officers  derive  their  authority 
from  the  Crown,  and  from  whence  the  King  is  termed 
the  univerlal  officer  and  diipoi'cr  of  julHce,  yet  it  hath 
been  held,  that  he  hath  not  the  office  in  him  to  execute 
it  litmfelf,  but  is  only  to  grant  or  nominate ;  nor  can 
the  King  gr^nt  any  new  powers  to  fuch  officers,  but 
they  inuil  execute  their  offices  according  to  the  rules 
prefcribed  bylaw.  Co.  2.//.  3, 114:  2/Vn/.27o:  4/^, 
r25  :  6  Ce.  11,  12, 

Neither  can  the  King  create  any  new  office  inconfill- 
cnt  with  our  conllitmion  or  prcmdlcial  to  the  Sul:^e^. 
2  /«^.  540  :  2  SiJ.  141  1  A/«r  So-s  :  4  20C. 

And  on  this  foundation  an  office  created  by  tetters 
patents  for  the  fole  making  of  all  bills,  informations  and 
letters  miffive  in  the  council  of  /cri,  was  urrcafonable 
and  void  I  Joit,  zzi.  Sec  further  this  Diflionary, 
title  0^\'f. 

Upcn  \h-:  fame,  or  a  like  reafon,  the  King  ha*  alfo  the 
prerogative  of  conferring  privileges  upon  private  per* 
fonf,  fuch  as  granting  place  or  precedence:  to  any  of  his 
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Subje^j  a5  Oialt  fcem  goo<l  to  his  royal  wir<loa).  4  Ufi. 
561,  Sec  title  Prectdtnte,  Or  fuch  as  converting  aliens. 
Of  perfons  born  out  of  the  King's  dominions,  into  de- 
nizens, whereby  Come  very  confidt-'rable  pttvileges  of 
natural-born  Subje^s  are  conferred  upon  t'lem.  See  title 
AUtni.  Such  alfo  is  the  prerogative  of  crciling  Corpo- 
rations ;  which  is  grounded  upon  this  foundation,  that 
the  Kingj  having  tlie  folc  adminiilraiion  of  the  Govern- 
ment in  his  hands,  is  the  belt  and  the  only  Jadge,  in  what 
capacities,  with  what  privileges,  and  under  what  dif- 
tinflions,  his  people  arc  the  belt  quatiEeJ  to  ferve  and 
a£t  under  him.  | 

Another  light  in  which  the  laws  of  England  confiJer  j 
the  King,  with  regard  to  domeflic  concerns,  is  as  the 
Arbiter  of  domcilic  commerce,  by  the  eftabUlhment  of 
Markets,  the  regulating  of  iVtightt  and  Miofuresy  and  of 
ihc  Coin.  Sec  this  Dictionary  under  ihofe  lilies. 

The  King  is,  lalUy,  conftdcrcd  by  the  laws  of  Engtund 
as  the  Head  and  Sitpremt  Gcwraor  of  the  national  Church. 

To  enter  into  the  reafons  upon  which  this  prerogative 
is  founded  is  matter  rather  of  divinity  than  bw.  It 
fliall  only,  therefore,  be  obfcrved,  that,  by Jlat.  a6  8. 
c  I,  (reciting  that  the  King's  Majelly  juftty  and  right- 
fully is  and  ought  to  be  the  fuprcme  head  of  the  church 
of  England^  and  fo  had  been  recognized  by  the  Clergy 
of  this  kingdom  in  tlieir  convocation,)  it  is  enaAed, 
that  the  King  ihall  be  reputed  the  only  Supreme  Head 
in  earth  of  the  Church  of  EnglcKd,  and  ftiall  have  an- 
nexed to  the  Imperial  Crown  of  this  realm,  as  well  the 
title  and  Hile  thereof,  as  all  jurifdiitions,  authorities, 
and  commodities,  to  the  faid  dignity  of  Supreme  Head 
of  the  Church  appertaining.  And  another  llatutc  to 
the  fame  purport  was  made  1  Eliz.e.  1. 

In  virtue  of  thia  authority  the  King  convenes,  pro- 
rogues, reltrains,  regulates,  and  dilTolves,  all  cccleftaf' 
tical  fynod^  or  convocations.  This  was  an  inherent 
prerogative  of  the  Crown  long  before  the  time  of  Hea. 
VlJl,  as  appears  by  the/r:/.  S  I/ru.  6.  f.  1;  and  the 
many  authors,  both  lawyers  and  hillorians,  vouched  by 
Sir  E.  CUe.  3  Jnfl.  322,  3.  So  that  \\ic Jht.  25  tltn.  8. 
r.  19,  which  rcftrains  the  convocation  irom  making  or 
putting  in  execution  any  canons  repugnant  to  the  King's 
prerogative,  or  the  laws,  cuAomsi  and  Uatutcs  of  the 
realm,  was  merely  declaratory  of  the  old  common  law. 
1 2  ^f/>.  72  :  that  part  of  it  only  being  nc>v,  v;hich 
makc-i  the  King's  royal  alTcnt  ai^u.illy  nccrflary  to  the 
validity  of  every  canon.  Sec  further  title  Co':vocnrh»  i 
Bipjop. — Ai  Hc.ul  of  the  Church,  the  King  is  Ilkewii'e 
dentitr  rf/crt  in  all  ccc'criaAical  caufes ;  an  appeal 
lying  ultimately  tu  him  in  Chancer/  from  the  fcntence 
of  every  ccclciiallical  Judge*  which  right  was  reltored 
to  the  Cro^vn  by  Jim.  15  Hta,  8.  c.  19.  See  title  CW^j 
EuUjut^Kat, 

The  Kings  of  E-y^/iind  not  having  the  whole  IcgifTa- 
tivc  poA-er,  if  the  King  and  cLrgy  mnlcc  a  canon, 
though  it  bind  tiic  clergy  in  re  e<dcjhKjiic^,  it  doss  not 
bind  Ir/men;  for  they  arc  not  rcprclcntcd  in  ihc  con- 
vocation, bu:  in  Parliament.  In  the  primitive  church, 
the  laity  wcr-:  prefcnt  at  all  fynoJs ;  and  when  the  em- 
pire  became  Chriflian,  no  canon  was  made  without  the 
EmperorV  ccnfent,  and  indcyd  the  Kmperor's  confent 
included  that  of  the  people,  he  having  in  himfclf  the 
whole  legitlative  power ;  but  the  Kings  of  this  kir.gdom 
bavc  it  lit:.  2  Zt^k^  412,  ()73.  Sec  title  C<wm  Lavj, 
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4.  The  King's  Eifrtd Prerogaii'ut$\  or  thofe  which  re- 
gard his  Rrvenae,  arc  fuch  as  the  Britip  Conftitotion 
hath  veftcd  in  the  Royal  Pcrlbn,  in  order  to  fupport  his 
dignity  and  maintain  his  power  ;  being  a  portion  which 
each  Subject  coniributes  of  his  property,  in  order  lo  fc- 
cure  the  rcokainder. 

This  revenue  is  either  ordinary,  or  extraordinary. 
The  King's  ordinary  revenue  is  fuch,  as  has  citlter  fubliftcd 
time  out  of  mind  in  the  Crown,  or  rife  has  been  granted 
by  Parliament,  by  way  of  purchafe  or  exchange,  for 
fuch  of  the  Kini^'s  hhcrcnt  hereditary  revenues,  as  were 
found  inconvenient  to  the  SubjcA. 

It  is  r.or,  however,  to  be  undcrnood,  that  the  King  is 
at  prcfcnt  in  theaftual  poficflion  of  the  whole  of  this  re- 
venue. Much  (nay,  the  greatell  part)  of  it  is  ac  this 
day  in  the  hands  of  Subjects  ;  to  whom  it  has  been 
granted  out  from  time  to  time  by  the  Kings  of  Eng/andt. 
which  has  rendered  the  Crown,  in  fomc  meafure,  de- 
pendent on  the  People  for  its  urdinary  fupport  and  fub- 
fillcnce.  So  that  among  the  royal  revenues  are  now  re- 
counted, what  Lords  ot  manors  and  other  Subjc^s  fre- 
quently look  upon  to  be  ihcir  own  abfolutc  inherent 
rights,  becaufe  they  arc,  and  have  tieen,  vetted  in  then* 
and  their  anccdors  for  agei,  though  in  riailty  origi- 
nally derived  from  the  grants  of  our  ancient  princes. 
See  I  Ccmm.  e.  8. 

The  King's  Ordinary  Rrje/tut:  are  Aated  by  the  learned 
Commentator  to  arilc  from  :  1 ,  The  caftody  of  the  tem- 
porakies  of  Sijhcfs,  2,  A  corody  from  each  Biftioprick. 
3,  The  TitL^ei  in  cxtraparochial  places.  4,  EirJI-fruit 
and  Tentbt  of  all  fpiritual  preferments.  5,  Thr 
D<mcjM'ltwdt  of  the  Cri>wn.  (See  Jfaii.  26  Un.  3,  c,  87  : 
30  OVo.  3.  e.  50).  6,  Military  Tenure}^  Pur^vtyaiKtt  and 
PrC'Cmption.  j^^yineJiaittti.  $,  fere/t  Ccant.  ^,  i-'tntr 
and /eej  la  Courts  of  jullice.  10.  Jiejal  Ftjh.  1 1 ,  SLtp- 
•wraks.  li.  Mines.  13,  Tnnprt^I'rove.  14, 
15,  Eftrays.  16,  Fer/eiiurts  Vii  lands  and  goods  for  of- 
fences :  in  which  aie  indudcd  Dt-.^wid:.  17,  fjihtfui  of 
lands.  18,  The  cuA^y  of /</fO/i.  As  10  all  Muich,  fe^ 
this  Di^ianary  under  title  Taxt$\  and  the  feveral  other 
appropriate  titles. 

I'hc  Ordinary  Rerjeni^t,  or  proper  patrimony  of  the 
Crown  was  very  large  (ormcrly,  and  capable  of  being 
increafed  10  a  magnitude  truly  forniid.ib]c  ;  for  iher^ -jrc 
very  few  cllates  in  the  kingdom  that  have  not,  at  fomc 
period  cf  time  or  other  iincc  tl^c  AVwfifj  Cor.qucit,  becrt. 
vcfted  in  the  hands  of  ibe  K'ng  by  forfeiture,  efchcac,  or 
oiherwifc,  Ilut,  fortunately  for  the  liberty  of  the  bub. 
jciil,  this  hereditary  bndcd  revenue,  by  a  ierics  or  im- 
provident matiagemcnt,  is  funk  almoii  to  nothing  ;  and 
the  cafual  pror.ti  .-irifmg  from  the  other  branches  ol  the 
(t>:/ni  rtg4ili}t  ..rc  l;!<ew:fe  almoll  all  of  thcai  alienated 
Ui-in  the  Cio<4n.  In  order  ;o  iuppJy  the  dciicieaiies  of 
ivhich,  we  arc  now  obliged  to  have  iccourfe  to  new  mc- 
thixts  of  raifing  money,  uiikr.o^vn  to  our  early  ancd'ors  ;. 
which  methoij  ccnllitute  the  King's  cxirtwrdrtary  tcvk- 
nuc.  Fcr  thr  public  patrimony  being  got  iutothe  nands. 
of  private  Subjects,  it  is  but  reaionablc  uiat  private  cco- 
ttibutiors  fiTOuld  lupply  the  public  ft-rvitc.  /\nd,  per- 
haps, if  every  gentleman  in  the  kingdom  was  to  be  ftrip- 
pcd  ^  fuch  of  his  lands  as  were  formerly  the  properly* 
of  the  Crown,  was  to  be  again  fii)jca  to  me  inconveni- 
ences of  purveyance  and  prc-crafpticp,  ine  opp  rclGon< 
of  foroil  laws,  and  the  flavcry  of  feudal  lenurcs,  and  w^r 
to  tefign  into  the  King's  bands  all  bit  royai  franchiics  oft 
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waifs,  wrecks,  cftrays,  treafure -trove,  mines,  deodanJf, 
forfcitorcs,  and  the  like ;  he  would  Bod  hititfclf  a  greater 
lofer  than  by  paying  his  jueta  10  fuch  t.ixes  as  are  nc- 
ccffjry  to  the  f'uppori  of  government-  The  thing,  there- 
tore,  to  be  wilhcJ  and  aimed  at  in  a  land  of  liberty,  is  &y 
M  auiint  tit  t9tii!  ahclitiM  of  taxf-,  which  would  draw 
after  it  very  pfrcicious  coi  lcqucncc^,  ard  the  very  fup- 
pofition  of.  whic^  it  the  height  of  political  abfurdity ; 
but  wifdom  and  moderation,  not  only  in  granting,  but 
ulfo  in  the  method  of  railing  the  nccclTiry  fupplics ;  by 
cootriving  to  do  both  in  fuch  a  mani:ci  as  may  be  molt 
conducive  t»  tiic  national  welfare,  and  at  the  lame  time 
molt  conliilent  with  ce^onomy  and  the  liberty  of  the  Sub. 
jecl;  who,  U'h:n  prope.-ly  ta\ei.  contributes  odI)  fume 
{uriof  hii  property,  in  order  to  enjoy  the  reft.  Sec  fur. 
lher,titlei  7'axrs  ;  XasitgaJ  DiAt ;  Ex^iji;  Cu/leK>,  Sec. 

By  ihefc  taxei  a  vail  ftim  of  money  is  annually  raifcd  * 
but  rl't  Civil  Ltfi  is  properly  ilic  %vhole  of  the  King*! 
revenue  in  hit  own  di:lincl  opacity;  the  rell  being  ra- 
ther the  revenue  of  the  Publick  or  ii>  creditors,  though 
coltc^Ud  and  dillributcd  agrjii  in  the  name  nnd  by  Uic 
uScei  j  of  the  Crown  ;  it  now  fiiiji.ig  'v.\  the  fa.Tie  place 
ai  the  hereditary  income  did  formerly  ;  and  as  that  hs»  j 
gradually  dimtoilhed,  the  pa/liAmcnur}'  appointmcnu 
have  incrcarcd.  > 
The  expenccs  defrayed  by  the  Civil  Lift  are  thofc  I 
that  in  any  ihipe  relate  to  civil  government ;  as  the  t\. 
pence^  of  the  royr.1  houfchotd  ;  the  revenues  allotted  to  \ 
the  Judges  previous  to  the  year  17^8;  all  falarie*  to 
Officers  of  Sute,  and  every  of  the  King's  fei  vants ;  the 
appointments  to  foreign  ambafladors ;  the  maintenance  of 
the  Queen  and  Royal  Family  ;  the  K-ing's  private  ex- 
penccs, or  privy  purfe;  and  other  very  numerous  out-  1 
|roings,as  fecrct-fervjce  money.  penlion<,  and  other  boun-  < 
ties;  which  fomctimcs  have  fo  far  exceeded  the  reve- 
nues appointed  for  that  purpofe.  that  application  has 
been  made  to  parliament  to  difcbarge  the  debts  con- 
traflcd  on  the  Civil  Litl. 

The  whole  revenue  of  Queen  Elizabeth  did  not  amount 
to  more  than  6oo,coo/.  a  year;  that  of  King  Charin  I.  I 
was  Sco,oc>o/.  ;  ai^d  the  revenue  voted  for  King  ChatUi 
il.  wai  (,200,000/.  though  comptiints  were  made  (in  | 
the  6rlt  years  at  leaf!}  that  it  did  not  amount  to  fo  much. 
1'he  revenue  of  the  Commonwealth  between  the  time  ' 
of  CbarUs  1.  and  Coar.'ct  II.  was  upward;  of  t,;oo,ooo/.  ' 
A  ftriking  inllance  (fays  Mr.  Cifnjfia'i  in  his  Note  on  i 
this  palT^gc  in  tdc  Conimentaricj)  to  prove  that  the  ' 
burthens  of  the  people  arc  not  necclfaiily  lightened  by  a 
change  in  the  Government.    A  remark,  which  jpplics 
with  tenfuld  force  to  the  dcm  Kratick  government  of 
France,  raifed  by  blood  and  {laughter  on  the  ruins  of 
monarchy;  one  pretext  oF  tiic  dritruAion  of  which  was 
the  tr.srmeui  txptnct  :/ :i ;  an  argument  which  has  been, 
with  equal  falfehood  and  malice,  applied  alfo  to  the  I 
Briitjh  Monarchy.  j 
Under  the  revenue  of  the  Civi'  Lifts  above-mentioned  [ 
were  included  all  manner  of  public  expenccs;  among 
which  Lord  Clarendot  in  his  fpecch  to  the  Parliament 
computed,  that  the  charge  of  the  navy  and  land  forces 
amounted  annually  to  8:c,oco/.  which  was  ten  times 
more  than  before  the  former  troubles.    The  fame  reve- 
nue, fuhjefl  to  the  fame  charge*,  was  fettled  on  King 
Jamis  11,  by  fiat.  1  Jac.  2.  c  i;  but  by  the  iacreafc  of 
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trade,  and  more  frugal  management,  it  amounted  on  u 
average  to  a  luillion  and  a  haU  /cr  ann^m;  bcfides  other 
additional  caftoms  granted  by  Parliament,  /la:.  1  yae.  x. 
ec.  3,  4,  which  produced  an  annua)  revenue  of  ^co.ooo/. 
out  of  which  his  Qtct  and  army  were  maintained  at  the 
yearly  cxpcnce  of  i,ioo.cory.  After  the  Rcioluiion, 
wlicn  the  P;irliamcnt  tjok  irio  it>  h.indfl  the  annual  fup- 
psri  of  the  force}-,  both  ina-.icime  and  military,  a  civil 
lil!  revenue  was  iVitted  cn  me  new  King  and  Queen, 
amouiiting,  with  the  hereditary  duties,  to  700,000/.  per 
unaMm  ;  and  the  fame  wa»  contirued  to  Queen  ^nne  and 
King  Getrge  \.  That  of  King  Gnr^c  11.  was  nominally 
augmented  to  800,000/.  by  JiaJ.  i  Oro.  z.  e .  a  ;  and  in 
fad  W.1S  coofiderably  more :  and  that  of  his  prtfeni 
Majcit/  is  avowedJy  increitfed  to  the  limited  fum  of 
900,000/. 

Upon  the  whole,  it  is  dcubtlefs  much  better  for  the 
Crown,  ar.d  alfo  for  the  People,  to  have  the  revenue  fet- 
tled upon  the  modern  footing  rather  than  the  ancient. 
For  the  Croun,  becauff  it  is  mote'{eiui;i,  and  coHeiled 
iviih  greater  ci!e  ;  for  ti  c  People,  bccaufc  they  .ire  now 
delivered  (rom  tiic  tc'dA  hiii{\\\j'.,  and  other  odious 
branches  of  the  pre:c|;;uivc.  And  though  complaints 
have  fometimes  beer,  nude  of  the  increa'c  of  the  civil 
iill,  yet,  if  we  confider  the  fjms  that  have  been  formerly 
granted,  the  !iini:ed  extent  under  v\h:ch  it  ii  now  eflt- 
bhlbcd,  the  expences  defrayed  by  it,  the  revenues  and 
prerogatives  given  up  in  Heu  of  i..  by  the  Crown,  the 
numerous  branches  of  the  prcfcnt  Royal  Family,  and, 
above  all,  the  diminution  of  the  value  of  money  com- 
pared with  wh4:  it  \m  worth  in  the  I.ill  century,  wc 
muft  aclciiowlcd^e  thrfe  complajnts  to  be  void  of  any 
rational  foundation  ;  and  th.it  it  is  impoirible  to  fupporC 
that  dignity,  which  a  King  of  Gmi/ JJ/i/wv Ihould  main- 
tain.with  an  income  in  any  degree  lefs  ihan  what  is  now 
cftablilhed  by  Parliarocn:. 

VI.  Bv  M^gna  Cbartat  9  Ven.  3.  e,  8,  "  The  King 
nor  his  bailiffs  ihall  levy  any  debts  upon  lands  or  rents  fo 
loTig  as  the  debtor  ba:h  goods  and  ch,it:cls  to  fatisfy^ 
neither  fiiall  the  pledges  be  diftrained  fo  long  as  the 
principal  is  futEcient;  but  if  he  fail,  then  ftiall  the 
pledges  anfwer  the  debt;  howbdt  they  (liiill  have  the 
debtor's  lands  and  rents  until  they  be  latisAed,  unlefs  he 
can  acquit  himfelf  againtl  the  pledges." 

Gqc^i  amd  €baiteli\  By  order  of  the  common  law,  the 
King  for  his  debt  had  execution  of  the  body,  lands,  and 

foods  of  his  debtor ;  this  is  an  aft  of  grace,  and  re- 
rains  the  power  the  King  had  before,  z  Inft,  19. 

Pledges  bt  JifiraiMif]  This  aft  docs  not  extend,  nor 
was  ever  taken  to  extend  to  furciic*  in  a  bond  or  recog- 
nizance, if  they  may  be  fo  called,  bnng  bound  ihcm- 
felvei.  equally  with  the  principal,  as  furetics  to  perform 
covenants  and  agreements  are  in  like  manner;  but  to 
pledges  and  manucaptors  only,  who  by  exprcfs  words  are 
not  rerponfible,  ui  lcfs  their  principals  become  infolvent, 
and  fo  are  conditional  debtors  only.  And  fo  the  aft  has 
always  been  conlirued,  and  the  words  themfclvcs  imply 
as  much.  Hard.  378, 

%y  Ma^0,a  Cinu  ta,  18,  The  King's  debtor  dying, 
the  King  ftiall  be  ferved  before  the  executor." 

By  this  ftatute,  the  King  by  his  prerogative  ftiall  be 
preferred  in  (aiisfaftion  of  bis  dcb»  by  the  executors  be- 
fore 
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fore  »rv  other.  And  If  the  executors  Save  fufficirttt  to 
Y  '  '  ilcbt,  the  heir  nor  an/  purchafcr  of  his 

S  J  thargcd.  2  5::. 

3  £V.  I.  c.  19.  ciucls,  "  That  the  Shc- 
fltl  luvi,;g  r.cciveJ  ihc  Kirr^'s  debt,  upon  l.ij  next  ac 
count  lh:tU  dilchargc  the  debtor,  thorccit'»  in  pain  to  for- 
feit three  times  To  nuich  to  the  debtor,  H:id  10  make  fine 
It  the  King's  will.  And  t'lc  therin  at;ii  hii  hcirt  fltall  | 
anfwer  all  monies  thai  they  whom  he  employed  receive ;  I 
ard  if  any  other  that  is  jmfvvccable  to  the  Exchequer  by 
his  own  bands  do  fo,  he  Cull  remlcc  ihricc  fo  much  to 
the  phintif}',  and  m:ike  f:nc  nft  before.  And  on  payment 
of  the  Kinf^'s  dcbc»  the  Sheiiif  I^^.U  give  a  tutlcy  to  the 
debtor,  and  the  procofi  for  lcv)ing  the  fame  fnall  be 
Ihcwcd  him  on  demand  without  fcCi  on  paia  to  be  gricv- 
OLiily  punilbod.'* 

7br  King's  aiht."]  Under  this  word,  debt,  all  things  due 
to  the  King  are  comprehended,  and  not  only  debt  in  the 
proper  fcnle,  but  duties  en  things  due,  ai  rents,  fines, 
ill'ues,  anicrcemcnt.s  and  other  duties  to  the  King  re- 
ceived or  Icvitd  by  the  SheiifF;  for  debt  in  itx  Lirgc 
fcnfe  figniAcs  whatever  a  man  doth  owe  ;  and  dthert  tit' 
eitur  ^uia  defji  L-aBcrt  \  dtbiton  enlm  dt<ft  ifuoJ  Lahet^  <um 
fit  crtiUioriSf  maxime  in  ettfit  demiiti  regit,  z  hfi.  198. 

Thf  Shetijff' and  bis  heirs  fi>all  aRfv:<r.\  'I  hic  i»  to  be 
underAood,  quoad  rejlttutitnemt  but  not  t{mad  pitiiam\ 
that  is  for  the  civil  but  not  for  the  criminal  part ;  for 
this  is  a  maxim  in  law.  2  tnfi.  198. 

The Jia:.  28  E.i.  \.fi.  3.  c.  iz,  enaflr,  "  Thni  beafts 
of  the  plough  Oiiill  not  be  dillrained  for  the  King's  debtj 
fo  long  as  others  may  be  found,  on  fuch  pain  as  is  clfe- 
wherc  ordained  by  llatute  :  (f /'a:,  by  the  (latutc  de  dtf- 
tri£licne  fcaccaritt  51  lUn.  ^.  fiat.  4.)  And  the  great  dif- 
xreHcs  (hall  not  be  taken  for  his  debts,  nor  driven  too  far; 
and  if  the  debtor  can  find  convenient  furety,  the  diflrcfs 
ftiall  in  the  mean  time  be  rclcafed ;  and  he  that  docs 
oihcrwife  (halt  be  gricvoufly  puniihed." 

This  is  an  a^  of  ^racc,  and  on  this  aA  there  lies  a  writ 
direfled  to  the  Sheriff',  commanding  him  to  receive  furety 
according  to  this  a£l,  which  if  he  refufe:>,  an  attachment 
lies  againll  him,  or  the  party  ofTcring  furety  acccrding 
to  this  aft,  if  it  be  rcfufcd,  may  have  an  adion  againfl 
the  Sheriff,  ^c.  2  Inft.  565. 

The  fiat.  25  £d.  Z-  fi-  5*  ^9*  enables  a  common 
perfon  to  fuea  debtor  of  his  (who  is  likewife  a  debtor  to 
the  King)  to  judgment,  but  he  cannot  proceed  to  execu- 
tion, unTefs  the  plaintiff  gives  fecurity  to  pay  the  King's 
debt  firll,  and  then  be  may  take  execution  for  his  own 
and  the  King's  debt  too.— For  othenvife,  if  without  giv- 
ing fuch  fecurity,  the  party  takes  forth  execution  upon 
his  judgment,  and  levies  the  money,  the  fame  money 
xnay  be  Teized  upon  to  fatisfy  the  King's  debt. 

The  fiat.  33  Hen.  8.  c.  39.  /.  2,  enafls,  "  That  all 
obligations  and  fpecialtics  concerning  the  King  and  his 
heirs,  or  made  to  his  or  their  ufe,  Diall  be  made  to  his 
Highnefs  and  to  his  heir;,  Kings,  in  his  or  their  name  or 
names,  by  thcfe  word?,  domino  regit  and  to  no  other  per- 
fon to  his  ulc,  and  to  be  paid  to  his  Highnefs,  by  thcfe 
words,  foifend'  eidem  domino  regi  h/tred*  iff/  execHtcrilim 
fitis,  with  other  words  ufcd  in  common  obligations,  vUiich 
obligations  and  fpccialdes  fliall  be  in  the  nature  of  a 
flatutc  Haple." 

None  other  are  to  be  charged,  but  fuch  as  were  liable 
XO  the  bend  when  it  was  made.  Setv.xo. 
Vol.  JI. 


An  obitgatiofl  for  performance  of  covenants  U  within* 
ihit  aft,  after  the  covenants  arc  brt^en.  7  Rtf.  20.  i  : 

Hard.  3O8,  ^ \z. 

Hy  ^  3  cf  th-  fr.iJ  aft  ^3  Ihn.  8.  e.  ;(0,  A^I  foch  oli- 
lig.iuon>,  ihu  il.?b:  not  being  pzld,  f  lalt  come,  remain, 
ar.d  be  10  the  heirb  or  rx'ecutors  of  tlie  Kittf  a<  he  flull 
appoint;  and  if  any  perfon  take  »r.y  <  .  ■  >  ihe 

ulc  of  the  King  nr  his  heir*,  oihcrw  i  iii, 
heftiiM  fjAVr  i  iTh  i-inrifonmcnt  aj  Ih,  .  :  hy 

th.-  '  :!-:  Council. 

iJ^  ■  .  .  I  proper  Courts.  <j  7. 

And  every  ol  the  Courts  are  empowered  to  fee  fach 
fines,  fcV.  on  pcrfons  for  their  defaults,  i^e.  as  to  the 
Court  feem  expedient.  And  ail  trials  fha!l  be  by  due 
examination  of  witnciTr-.,  writings,  proofs,  or  fuch  other 
way  as  by  the  Courts  fh;i!l  be  thought  expedient.  ^13. 

And  io  all  adifins  in  any  of  the  Court*  for  any  debt 
due  to  the  King  by  reafon  of  any  aiuindcr,  out'aivry, 
forfeiture,  gift  of  the  party,  or  by  any  other  colbtertl 
ways  or  means  ii  (hall  he  fufiicient  in  law  to  flicw  and  al- 
lege generally,  iltac  the  party  to  whom  the  faid  debt 
did  belong,  fuch  a  year  and  day  did  give  the  f.ime  to 
the  King,  or  was  attainted,  outlawed,  Qe.  whereby  ilic 
faid  debt  did  accrue  to  the  King ;  ani  the  fame  fliai!  be 
of  the  fame  cffcdl,  as  if  the  whole  matter  had  been  de- 
clared a:  large  according  to  the  or^r  of  the  common 
law.  ^  25. 

If  any  fuit  be  commenced,  or  any  procefs  awarded 
for  the  King,  for  the  recovery  of  any  debt,  then  the 
fame  fuit  and  procefs  (hall  be  preferred  before  any  per- 
fon. And  that  the  Lord,  his  heirs  and  fucceffors,  hull 
have  fiill  execution  againll  any  defendant  for  his  debi» 
before  any  perfon  :  lb  rJwayi  that  the  King's  fuit  br 
commenced,  or  procefs  awarded  for  the  debt,  at  the  fuit 
of  the  King,  his  heirs  or  fucceffors,  before  judgment 
given  for  tlie  other  perfon.  §  26. 

This  fiaiutc  abridges  the  prerogative,  and  controals 
the  common  law  ;  and  here  is  a  negative  implied, 
though  the  Itatutc  founds  in  the  aOtrmative  ;  for  it  cn- 
a^s  a  new  thin^,  and  the  itaqa^d makes  a  condition  pre- 
cedent and  a  hmitatton :  and  the  words  arc  introduc- 
tive.  Hirrd.  27. 

Strange  ar-,  faid.  That  00  this  zQ.  he  took  it,  the  fuit 
mull  be  faid  to  be  then  taken  or  commenced  when  the 
firft  llcp  is  made  itm-ards  the  proceeding  to  execution, 
and  the  firft  llcp  to  be  taken  is  to  procure  a  fiat  of  a 
Baron,  and  then  it  is  in  fad  that  the  procefs  is  awarded. 
Gilh.  £7.  R.  222. 

All  manors,  lands,  tenement!,  poficnions,  and  heredi- 
taments, which  be,  or  that  hereafter  fliall  be,  in  the 
hands,  poffcffion,  occup.ition,  or  fcihn  of  any  perfon,  to 
whom  the  manors,  ise.  have  heretofore  or  hereafter  fliall 
defccnd,  revert,  or  remain  in  fec-fimple,  or  in  fee-tail, 
general  or  fpecial,  by,  from,  or  after  the  death  of  any 
anceilor  as  heir,  or  by  gift  of  his  ancetlors  whofc  heir 
he  is,  which  anceilor  was,  or  Uiall  be  indebted  to  the 
King,  or  to  any  perfon  to  his  ufc,  by  judgrpcni,  recog- 
nizance, obligation,  or  other  fpcciaity,  the  d»bt  whereof 
is  or  ftall  not  be  paid  ;  then  10  every  fuch  cafe  the  fame 
manors,  t^e.  fhall  be  chargeable  for  payment  of  the 
debt.  Stat.  33  lien.  8.  e.  ^9,  ^  27. 

jIU  nutn'-rt.]  J.  fcifed  of  the  manor  of  i\  in  confider- 
atioQof  a  marriage  to  be  had  between  S.  his  fon,  ar4 
T  M.  daughter 
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M,  daaghier  ofj.  S.  covenxnted  to  Icv^  a  fine  to  the  ufc 

of  himfclf  3nd  wife  for  iheir  lives,  tomainder  to  the  ufc 

B,  and  and  the  hcin  of  (heir  bodies  with  re- 
xnainderi  over  ;  aftcr\v.irdi  A.  acknowledged  a  recogni- 
zance to  the  Qttccn  and  died.  Ilts  wile  died;  the 
manor  is  extended  for  the  Qucen*s  debt,  by  force  of  the 
AatoEc.  It  was  argued  by  CoL\  that  the  ronitor  is  not 
chargeable  by^  the  Aatucc;  but  it  was  nude  for  the 
King's  bencBt  in  two  points.  To  make  lands  intailed 
liable  for  the  King's  debti,  where  they  were  not  fo  be- 
fore, ag.iinll  the  iiluc.  z.  To  make  bonds  taken  by  the 
tlnccri  of  tiic  King  lo  the  ufc  of  the  King,  as  effcAo.iI 
as  llatutci;  that  the  words  (was  or  fhatl  be  indebted} 
fhall  not  be  intrnded  after  the  gift  made  ;  that  (lhati  be) 
\\  to  be  intended  of  future  debts  after  the  ftatuie.whcre- 
ft5  at  the  time  of  the  fcttlcmcnt  A.  was  not  receiver  or 
other  officer  to  ihc  Queen  ;  the  words  arc  (by  gift  after 
the  debt  acknowledged  to  the  Queen]  ;  that  this  cafe  is  not 
tvitliin  the  Hatute ;  for  the  words  are  (cf  the  gift  of  his 
anccftor),  but  here  B.  hai  not  the  manor  of  the  gift  /i. 
but  rather  by  the  ftatute  of  ufcs,  and  fo  he  is  in  the  peji, 
and  not  in  the  by  his  ancellor;  for  the  fine  was  le- 
vied to  divers  pcrfons  to  the  ufes  aforefaid,  nor  was  the  gift 
a  mi^re gratuity,  but  in  conftderation  that  he  (hould  marry 
ihc  daughter  of  J.  S.  and  the  deb;  accrued  not  till  after 
the  gift.  He  admitted,  that  had  there  been  any  fraud  in 
die  cafe,  or  any  purpcfe  in  A.  when  he  made  the  con- 
veyance, to  become  the  King's  debtor  or  ofiicer,  it 
would  be  within  tiie  ftalutc,  and  the  gift  had  been  a 
jnecr  gratuity.  and  aficnvurds  (as  Ceie  reported} 
£.  and  h:s  lands  were  difchargcd.  2  Ltan.^o,  91. 

5/'(i.V^ir.'Wi'^/is'.]Thii  is  intended  an  immediate  dc!)t. 
and  not  fuch  debts  as  are  due  to  the  fubjc^  and  accrue 
to  the  King  by  any  collateral  means ;  for  w  hich  ihh  (la- 
tJte  has  a  claufe  for  the  writ  and  general  manner  and 
iiarm  of  p'icadiag  in  fuch  cafes,  of  the  part  of  the  King 
for  the  recovery  of  them,  that  the  party  fuch  a  year 
and  day,  i^c.  (which  fee  at  ^  25  above).  So  that  the 
icivcral  manners  of  penning  tbefe  two  branches  manifed 
the  intention  cf  i.Hs  nalccrs  of  the  a-Jl  to  prefer  imme- 
diate debts  due  to  the  King  by  judgment,  {5V.  before 
debts  of  the  Subjefl  which  accr-je  to  the  King  by  a(&cn- 
ment,  attainder,  outlawry,  o'V.  and  the  reafon  was,  be- 
caufe  debts  due  immediately  to  the  King  by  judgment, 
recognizance,  obligation,  or  other  fpeciuty,  are  in  their 
nature  more  high,  and  may  be  better  known,  and  upon 
fearch  found,  than  debts  due  to  Subjcfls.  7  Rej>.  2: 
Jtrck.  226.  //.  99.  S.  P.  But  for  f'jch  debts  the  King  \i 
lc!'t  at  conimon  law.  ff  the  King's  debtor,  officer,  or  ac- 
countant has  leafes  for  years  or  goorfs ;  thefe  Icafes  and 
goods  arc  not  liable  if  the  debtor  fold  tbcm  ieua  fide: 
but  if  be  fold  them  by  covin  it  is  other<vife.  If  land 
be  purchafed  whh  the  King's  money,  it  is  liable  to  fa- 
tisfy  the  King. 

The  debt  ought  to  be  immediately  to  the  King  him- 
fclf. Of  if  it  be  to  any  oth;:r  than  to  the  King,  it  ought 
lo  be  originally  to  the  ufc  of  the  King.  7  Rtp.  2  a.  a. 

if  tenant  in  tail  becomes  indebted  to  the  King,  ur.iefs 
it  be  by  judgmerr,  recognizaAcc,  obligation,  or  other 
fpecialty,  and  dies,  the  lands  in  the  feilin  cf  the  iffue 
in  tall  by  force  of  this  afl  fhall  not  be  extended  by  this 
a£l  for  fuch  debt ;  for  the  P.atute  extends  only  to  the  faid 
fuur  cafes,  and  all  other  debu  renuin  at  ccmmoa  law. 
7  Rtp,  21. 


The  iifuc  in  tail  (the  land  being  in  his  hands)  is  alfo 
liable  in  either  of  the  faid  four  cafes,  but  not  the  t^rnt 
fJt  alienee  of  the  iffue ;  for  the  words  of  the  flaiuic  do 
not  extend  to  thi^  alienee  ;  the  common  law  did  not  help 
the  King  in  thefe  cafes ;  the  flatutc  helps  the  King  i» 
the  calc  againft  the  iltuc  in  tail.  'Jtnk.  226.  //.  99. 
285.  //.  19. 

'Die  iffue  in  tail  fhall  not  be  charged  by  this  llatuie 
for  the  penalty  on  a  convidion  of  recufancy  of  the  te- 
nant in  tail  by  proclamation,  under  fiat.  29  EU%.  e.  6, 
but  othcrwifc  it  had  been  if  he  had  been  conviAed  under 
fiat.  25  £A  r.  I  :  I  Ret.  Rep.  94. 

In  (very  fitch  ctt/e.]  By  the  exprcfs  purview  of  thi;  z&, 
the  land  lhall  be  folcly  extended  as  long  a^  it  is  in  the  pof- 
fcffion  or  fcifin  of  the  heir  in  tall ;  fur  this  aA  fays.  That 
in  every  fuch  cafe  the  land  lhall  be  charged.  And  as  the 
land  againd  the  iffue  in  tail  was  not  extendable  before 
this  a£l,  tlie  King  has  bercA:  to  extend  it  in  the  pofTcfnoa 
of  the  heir  in  tail,  which  he  cou'd  not  do  before ;  but  the 
King  cannot  extend  the  hndi  of  the  alienee  ;  for  the  Ila- 
tutc  docs  not  extend  to  this,  and  the  makers  of  the  aA 
have  reafon  to  favour  the  purchafers,  farmers,  Is^r.  of  the 
heir  in  uil  more  than  the  heir  himfelf ;  for  they  are 
Grangers  to  the  debts  of  tenant  tn  tail,  and  they  come 
to  the  land  on  good  con H deration.  7  Rep.  zi.  6. 

7  he  Jane  manen.l  If  the  goods  and  chattels  of  the 
King's  debtors  be  fufHcient,  and  fo  can  be  made  ap< 
pear  to  the  Sheriff,  whereupon  he  may  levy  the  King's 
debt,  then  the  Sheriff  ought  to  extend  the  lands  of 
the  debtor  or  his  heir,  or  of  any  purcbaJ'er  or  tenai't. 
2  Jitfi,  19  . 

The  King  lhall  not  be  excluded  to  demand  his  debc& 
againll  any  of  his  Subjeds,  as  heir  to  any  perfon  in* 
debted  to  his  Highnrfs  cr  to  hii  ufc,  albeit  this  word 
I  heir  be  not  comprifed  in  fuch  recognizance  or  fpeciatty, 
or  that  fuch  perfon  (hall  fay,  that  they  have  not  any  he- 
reditaments to  them  dcfcended,  but  only  fuch  as  be  in- 
t^ed  or  given  to  them  by  their  ancefiors.  Stat,  33  H.  8. 
<•  39-  §28. 

By  this  claofe  the  intent  of  the  makers  of  the  aft  ap- 
pears, that  the  heir  in  tail  fhall  be  only  charged  witfl 
the  debt  of  the  King;  but  lands  in  fcc-fimple  were  ex- 
tendable at  the  common  law  in  whatever  hands  they 
came,  therefore  as  10  them  this  Hatute  was  only  oV- 
(hrativiun  e^tttiqui  jurit :  but  as  to  the  eflates  in  tai]» 
It  was  introduQi'v:tm  jurit  againft  the  iffue  in  tail, 
7  Rtp,  z\.  b. 

One  /*.  was  indebted  to  the  Qijeen,  and  one  iV.  ivas 
bound  to  P.  in  100/.  in  which  obligation  H'.  did  not 
mention  hts  heirs ;  P.  ailigned  the  oWigation  in  which 
W .  was  bound  to  him, to  thcQuccn;  and, on  this,  proccfr 
was  made  againft  the  heir  of  And  it  was  held  by 
the  Court,  that  as  fT.  did  not  oblige  himfelf  and  hia 
heirs,  that  the  heir  by  the  death  of  the  father  was  dif- 
chargcd. And  if  the  aflig!»mcnt  had  been  made  in  the 
lifc-tirae  of  the  father,  and  then  the  father  had  died,  the 
heir  ihould  be  difchargcd,  but  the  fon  may  be  charged 
as  executor  or  aiminiflraTor.  ijc.  Sa~j.  a. 

Prosided,  That  the  King  may  at  his  liberty  demand 
his  debts  of  any  executor:  cr  adintnillrators  of  any  per- 
fon indebted,  if  the  executors,  (sfe.  have  affets.  Stat. 
33      3.  c.  39.  §  29. 

7-  S.  was  obliged  to  Sir  Ruhard  Cepoendifi?^  Trcafurcr 
of  the  Chamber  10  HcmyVm.  ia  100/.  who  was 

indebied 
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indebted  to  die  Kin^t  on  which  procefi  was  madeagainft 
thofe  who  were  tcrtcuants  of  J.  S.  tfmfuri  (anffhhmi 
fcripti  pr^tiP  made  to  the  faid  Sir  Richard.  Pti  ?.'p^' 
KvooJi  Cfi.  B.  The  ifrlenaiiti  arc  no'  charj^eabie  Id 
this  cafe,  but  the  \\c\\\  and  cuccutori.  Per  SJ^nie^  tl'cond 
Baron,  If  an  obligaiion  be  mnde  to  the  King,  it  fliall  be 
of  the  fame  nature  at  a  Ilatucc  Aaple  to  all  intents  by 
iSij  flatute  ;  but  obligation!  made  to  other  pcrfimi  to 
the  ufc  of  the  King,  Ihal!  be  executory  sgainll  the  ob- 
ligor, bis  heirs,  executors,  or  adminiilr?[3rs,  .Tid  not 
Jigaiiift  other  perfona ;  but  if  'j.  N.  bj  bound  to  J.  S.  and 
y.  S.  .tfligns  this  to  Sir  RicharJ  Ca-Vi"u!;y.\  and  iic  over 
to  the  King,  r.o  proccfs  (hall  be  made  thereon  ;  to  which 
the  Court  and  aJi  the  clerks  agreed.  And  it  wa?  held, 
that  if  obligor,  after  the  obligation  mad;,  vo!un:.mly 
Oiafce  fcofTment  of  Undj,  fuch  feofiee;.  rti.iU  be  charged  ; 
othcrwifc  it  is  of  purchafcrs  before  the  obligation  made 
in  cafe  of  the  King.  Sav.  12. 

If  the  hereditaments  be  cviiled  cot  of  the  po/TeOion  of 
fuch  perfon  by  jull  title  without  fraud,  whofe  heredita- 
ments fhall  be  chargeable  ai  h  abovefaid,  then  fuch  he- 
reditaments fhall  he  acquitted  of  the  dcbis.  Star.  33 
fJerr.  8.  £.  ;9.  ^  30. 

Ji.  was  indebted  to  the  Queen,  for  the  payment  of 
which  debt  certain  land^,  of  B.  at  the  time  of  the  dcbr, 
were  purchafed  by  one  againtl  ivhom  and  one  C.  and 
D.  the  faid  B.  exhibited  his  bill  in  the  Exchequer-cham- 
ber, praying  that  the  equity  of  the  cafe  mi;;;ht  there  be 
examined.  Before  any  anfwer  made,  ^P.  paid  the 
debt,  and  then  dem.indcd  judgment  if  the  Court  would 
hold  further  plea,  as  the  csufe  of  privilege  was  deter- 
mined, which  is  the  debt  due  to  the  Queen.  And  it  was 
held,  that  on  this  reafon  the  Court  ought  to  difmifs  the 
caufe,  and  fo  it  was  done.  Sav.  1 

If  any  perfon  of  whom  any  fuch  debt  ftiall  be  de- 
manded, (hew  fufficicnt  matter,  in  law,  reafon,  or  good 
confciencc,  why  fuch  perlbns  ought  not  to  be  charged 
with  the  fame,  and  it  be  fufliciently  proved,  the  Courts 
have  power  to  allow  the  proof,  and  acquit  all  pcrfuns  fo 
impleaded.  Slat.  3;         8.  c.  39.  §  31. 

SMff.citNt  matftr  in  la  iv,^  This  provifo  gives  benefit 
not  only  to  him  who  has  matter  in  g:ood  confcicnce,  but 
alfo  to  him  who  has  good  and  luHicient  caute,  and 
matter  in  l;iw,  reafon.  (and  then  comes)  good  confciencc; 
and  without queftion  the  firtl  words,  xiz.  ca-jl'e  and  mat- 
ter in  taw,  ihaW  extend  to  all  the  debc5  of  the  King,  and 
procefs  thereupon,  as  well  at  common  law  as  on  this 
adt.  And  t!ic  cor^clufion  of  the  branch  docs  not  make 
againll  it.  For  the  rcnfc  thereof  was,  that  he  fhould 
plead  matter  in  law  or  good  confciencc,  and  that  no- 
thing contained  in  the  aft  fhould  be  an  impediment 
thereto.  7  Rep.  ig.  If. 

Scire  facias  iflucd  againft  Sir  JV.  H.  as  heir  to  A/,  H. 
hit  father,  on  a  recognizance  acknowledged  to  Ettiv.  VI. 
by  the  faid  M.  //.  the  SheritF  returnrd  Jcirt  fcci^  and  on 
his  default  judgment  wa?  given.  And  brcaufc  in  truth 
he  never  was  fummonej,  and  had  good  matter,  if  he 
had  notice  thereof,  to  plead  in  difchargc  of  the  recogni- 
zance acknowledged,  all  which  he  ihewcd  in  certain  in  a 
bill  in  the  Exchequer;  upon  which,  on  conference  had 
by  Mairwoed  and  the  other  Barons,  with  the  two  Cli.  J. 
he  was  difchafgcd  of  the  rccogniiance.  7  Rep.  20.  c. 
As  3  Rep.  Trin.  37  Khx.  Sir  H\H:am  Hertfrt^i  cafe. 


la /aw,  rrafia,9r  go9d  ein/eisiKeJl  jtf,  obtained  of  the 

King  a  privy  fral,  whereby  the  forfei'.ure  of  certain  re- 
cogi,iz;.nccs  tor  rppranng  at  th:  f.-ffi^iii,  axounting  in 
the  who!-  to  3oc/.  was  granted  her.  And  it  was  made 
a  qucrtion,  Whether  the  Court  might  compound  ihofc 
forleicurcs  by  their  prl/y  feal  which  wai  gr;;nied  bsiore 
the  privy  fc.il  and  grant  to^t.P  And  it  was  doubted 
whrther  the  privy  icjj  did  not  take  away  and  revoke 
the  pcrwcf  given  to  the  Court  in  Oiis  paiticutar?  But  it 
w.i;  held  clearly,  tlat  the  Court  mi^hi  upon  good  matter 
in  eq-jiry  difchargc  thcfe  debts  by  virtue  of  this  Aatuie. 
And  ihi  cafe  in  qucflion  fecmcd  a  hard  cafe  to  the 
Court,  becaufcthe  parly  himfelfwas  the  caufewhy  there 
was  no  appearance,  by  beating  the  party  fo  heirtOJlly 
the  very  day  before  they  ought  to  have  appeared,  that 
they  were  difKbled  thereby  to  appear.  Hard.  334. 

ff-^.  put  100/.  out  at  intcrcft  to  defenda.it,  and  took 
bond  in  tl'C  name  of  one  J.  who  btcame  Ji/o  de  fe,  and 
the  plaintiiT  was  relieved  againfl  the  King  on  this  truil, 
in  equity  upon  this  Ibtutc.  SeJ  ^u^re.  Whether  this 
ftatute  extends  to  any  equity  againit  the  King,  otherwifs 
than  in  cafe  of  pleas  by  way  of  difchargc  ?  But  it  was 
likewife  decreed  in  this  caufe  that  the  plainiitT  tliould 
be  faved  harmicfs  from  all  others.  HarJ.  176. 

Jnd  ibr  miX'.tcr  fi  jhrKcd  b:  fuff.cttn'ly  pj-o^ve^.}  Scire 
facias  iflued  againil  7*.  the  father  and  T.  the  fo.T,  to 
fiiew  caufe  wherefore  they  did  not  pay  the  King  tooof. 
for  the  mcfnc  profits  of  certain  lands  hoMcn  by  them 
from  his  Majcfty,  for  which  land  judgment  was  given 
for  him  in  the  Excheqi:er,  and  the  mefne  lates  were 
found  by  inquilltion,  which  returned  that  the  faid  mefne 
profit^  came  to  tcoo/.  upon  which  inquifition  this  fcin 
facias  iflucd  ;  whereupon  the  Sherift  rciurrwd  that  T.  the 
father  was  dead,  snd  T.  the  fon  appeared,  and  pleaded 
that  he  took  the  profits  but  as  a  fervant  to  his  father, 
and  by  his  command,  and  rendered  an  accouct  to  his 
father  for  the  profits,  and  alfo  that  judgment  for  the 
lands  wa>  given  agiiufl  his  father  and  him  for  default 
of  fuiiicictit  picadmg,  and  not  for  ih^  truth  of  the  fa^; 
and  he  flicwed  this  ftatuie,  which  he  pretended  aided 
him  for  his  equity  :  whereupon  the  King  demurred. 
Tanfild,  Ch.  If.  faid,  that  the  matter  in  equity  ouglii  to 
be  fu6iciently  proved,  and  here  is  nothing  but  the  slte- 
gation  of  the  party,  and  the  demurrer  for  the  King  ; 
and  if  the  demurrer  be  in  law  an  admittance  of  ihc  alle- 
gation, and  fo  a  fufHcicnt  proof  within  the  Crtute,  is  to 
be  advifcd  on  ;  and  for  th.at  point  the  cafe  is  bat  this : 
A  fcirt  facias  ilTucs  to  have  execution  of  a  rccogntr.ance. 
which,  within  this  a(t,  ought,  by  pretence  and  allegation 
of  tiie  defendant,  to  be  onchargcd  for  matter  in  equity, 
and  the  defendant  pleads  matter  in  equity,  aad  the 
King,  fup[tofing  this  not  to  be  equity  within  this  flatutCj 
demurs  in  law,  whether  that  demurrer  be  ao  infufJic  er.t 
proof cf  the  allegation  within  the  ftatutc  or  not?  AJ' 
jornattn:  Lane  51. 

By  S  33  of  the  faid  Jiat.  33  Hen.  8.  c.  39,  it  is  pre- 
vided,  that  the  fsid  zii  fhall  not  uke  .iway.any  libfrtirt 
belonging  to  the  duchy  and  couaty  palatine'of  Lauccfm; 

Proceft  and  executions  for  debt*  in  the  Court  of  Ex- 
chrqiur  Ibkll  be  made  in  the  Exchequer  by  fuch  oHicer  st 
hath  been  ufcd,  as  by  thisaflis  limited.  ^  34. 

'I'hc  fat.  13  Eliz.  t.  4,  cnafts.  That  all  the  lands,  tfc. 
which  any  accomplant  of  the  QuecOi  her  heirs  and  fuc- 
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ceflbrs*  hnth  vvliile  he  rcmainj  aecountable,  TiMl  far 
the  payment  of  tlic  debts  of  the  Qjecn,  her  hein  and 
fucccfibn.  be  liable*  and  put  la  execution  in  like  roar.< 
ner,  as  if  fuch  accouniaat  had  Hood  bound  by  mit  ob- 
ligatory (having  the  cfF»A  of  the  ftatutc  ftaple)  to  her 
Majrdyt  her  heirs  and  fuccefTon,  for  paymttit  of  the 
fame.  ^  I. 

The  Qiitcn,  by  lier  letters  patei^t,  granted  tiValUt  */- 
laga:crun  ts'  jWfinun  _/.',  wltliisi  foch  a  prctinil;  one 
who  wa*  in*ijbt«d  to  the  Queen  i^  ftlo  dt  fc  within  chc 
prcciicd.  It  was  ruled,  that  notv-hniUriding  the  grant 
ny  the  letters  paicnt.s  the  Qiiccn  fc^ll  have  the  goods  for 
fatisfying  her  debt.  %Ltc.  113:  hU.  126,  127.  S.  C. 
l>ctwcen.thc  Q;iccn  of  the  firft  pari,  the  Uiiliup  of  SarvKt 
of  ttic  fecor.d  p.irt,  and  O'.injn-  CixhtaJ of  the  third  part ; 
and  ihcr*: jl/jJiica.-^,  Ch.  B.  the  patent  doei  not  ex- 
tend to  have  the  goods  of  /{to  dt  fc  againll  the  Queen  for 
her  debt,  hecaufe  it  wanted  the  words  (lutt  tatt^at  not)  ; 
but  he  agrctd*  that  if  the  lands  of  the  felon  be  liable  to 
\/uJ'\i£itt  to  a»fw<r\  all  the  debt  of  the  queen*  the  Court 
may  in  difcrction  t^ke  all  the  lands  in  extent*  and  leave 
the  goods  to  ilic  patentee.  And  a*  to  a  petiiijn  of  C:x- 
brad  praying  a  difcharec  of  the  linds,  isc.  by  him  pur- 
chafed  of  the  ofhcer  debtor  to  the  Qoeen*  it  was  an* 
ftvcrcd,  that  the  land  was  fubjecl  to  tlie  Qucen'j  extent 
for  all  arrears  of  receipts  by  his  oiBce*  rci:civcd  before 
the  conveyance  thereof,  though  the  receipt  be  after  the 
conveyance,  and  that  by  reafon  of  the  I'.aiute ;  but  as  to 
another  oSice  accepted  after  the  conveyance  of  the 
Iand>  the  arrears  of  that  fhalt  not  charge  ibe  land  fo 
conveyed. 

B.  L.  having  purchafed  a  long  term  for  years  in 
houfes,  afterwards  purchufcd  the  inheritance  ;  afterwards 
he  became  receiver  of  Nsrth  H'ales,  and  having  occafton 
for  ;oc/.  adigncd  over  the  term  by  way  of  mortgage 
to  y.  S.  Afterwards  on  the  marriage  of  E.  L.  his  fon, 
he  fettled  the  houfcs  in  St.  CIta.'nt'i  {jK'.tmlut)  on  him- 
fclf  for  life,  remainder  to  E.  L.  his  fon*  and  the  heirs  of 
his  body,  There  wis  iiTue  of  the  marrbge  a  daughter, 
the  wife  of  i'.  after  this  B.  L.  mortgages  thefc  houfes  ro 
A',  for  iSocA  The  King  extends  thcfe  houfci  for  the 
debt  of  J}.  L.  N.  jets  an  aHignment  of  the  extent^  and 
a  privy  feat  for  th«  deb:.  Refolved,  ifl.  That  by  the 
rtatute  of  Biic.ihtfit  the  land  and  ihc  real  ellaie  of  B.  L. 
was  f  !  '  '  '  to  anfwer  the  King's  debt,  at- 
thr..i  a  debtcr  to  the  King,  nor  any 

c\u  -  years  after,    adiy.  That 

where  a  u-;ii  .titcncr.c  on  the  iahcrttance,  he  lhall 
have  a  right  to  the  term  ;  but  if  it  be  a  term  in  grofs, 
and  afligncd  before  any  a^  ial  extent^  the  aGignment  will 
ftand  good,  and  the  term  not  baUe  to  the  Mog's  debt, 
a  P'lia.  3S9,  350. 

If  either  of^thc  *"*  •    "  -     '   ■-  - 

accoant*  Dull  be  .1 
not  be  paid  witl.ii->  1   .  ,  .  c 

Qycen,  C/.'.  may  fell  lo  n.jtii  ol  f:';a:c  ai  .Mil  .i;.Ucr 
the  debt,  and  the  orerplui  of  the  falc  is  to  be  rcr.Jercd 
to  the  accompiin;  or  hii  hciri,  by  the  officer  that  re- 
ceives the  purchafc  moncy^  without  further  warrant. 
Stat.  II  EliK.  f.  4.  §2,3. 

Upoii  this  Itaiute  irany  queftions  were  moved,  ift.  If 
the  debtor  died,  whether  ine  land  might  be  fcid  ?  adiy, 
When  the  account  is  determined  after  his  deaiH?  jdly, 
Witen  the  sccountaoti  after  becoming  debtofj  xndio  ar- 


rear  makes  fecFment,  or  other  eflatc  over,  or  charges 
or  incumbcri  the  land,  either  to  hl>  iflae,  or  others  of  his 
blocd,  to  prevent  the  Queen's  felling,  or  on  other  confi- 
dcration,  whether  ftic  tray  fell  i^.c  laitd,  the  svords  of  the 
adl  being  make  fale,  ^c.  of  fomachff  the  lands,  fctff.  of 
every  fuch  accountant  or  debtor  fo  found  in  arrear,  t^c. 
and  that  tlie  falc  thall  be  good  ai.d  available  in  law 
againl^  the  party  accounta'-;,  and  his  heirs  claiming  as 
heirs.  4tlily,  if  th-j  actoui.tant  was  feifed  of  land  in  tail, 
whether  thiv  Und  may  Ic  fold  to  be  good  againft  the 
ilTuc  ;  for  the  outUng  of  which  duubis  the  (latute  of  27 
Eliz..  <.  3,  wai  made  ;  but  this  gives  remedy  only,  that 
the  land  ihail  be  fold  after  thede^th  of  the  debtor,  and 
when  the  account  U  made  after  his  death  ;  tiicrefore  to 
remedy  the  other  mifchiefi,  the  Uaiule  3g£iis.  ^.7,  was 
made  (but  the  fame  beirg  only  a  temporary  ack  is  ex- 
pired). Ms.  (i^t),ij{.  ^l.  895  ;  {where  part  of  the  laft- 
nientioned  aU  is  fct  forth  and  explained.) 

If  fuch  accountant  or  debtor  purciiafe  lands  in  others 
names  m  trull  for  ibeir  ufc,  that  bcin^  found  by  ofticcor 
inqatlitioo,  tbofc  lands  alfo  (hall  be  liable  tu  fatisfy  the 
debt  in  fuch  manner  as  before  is  cxprefted.  15 
£//=.  r..j.  §5.  ... 

Lands  purchafcd  by  accountant*  fince  the  begmmng  of 
the  Queen's  reign,  cither  in  their  own  names,  or  in  ih& 
names  of  others  in  trull  for  their  ufe,  Oiall  be  alfo  liable 
to  be  fold  for  the  difcharge  of  their  debts  as  afgrefuds 
rendering  the  overplus  to  the  .iccountant.  \  6. 

IVovidcd.That  biihops*  lands  (hall  be  only  chargeable 
for  fubfidics  or  tenths,  as  they  were  before  making  this 
a£l,  and  ntx  otherwifc.  ^  9. 

Neither  Oiall  this  aft  ext:nd  to  charge  any  accountant 
whofc  yearly  leccipt  exceeds  cot  300I.  oihcrwifc  than 
as  he  was  lawfully  chargeable  before  this  adl,  ^  10. 

Neither  fhall  this  aft  extend  to  fuch  accountants,  as 
by  order  of  their  offices,  and  charge,  imraediately  after 
tlicir  accounts  pall,  are  to  lay  cut  money  again  ;  fuch  as 
are  treafurers  of  war,  garrifons,  navy,  provifjon  of  vic- 
tuals, or  for  foriiccitioos  or  buildings,  and  the  mafler  of 
the  wardrobe  ;  unlcfs  the  Queen,  i^c,  command  prelent 
p2y.  §  1 I  a. 

Neither  does  this  a^l  extend  to  Sherifis,  efcheators*  or 
bailitfs  of  libcrtte$»  concerning  whofe  accounts  the  courfc 
remains  the  fame  as  before.  §13. 

Lands  bought  of  an  accountant  her.a  f.'<,  and  without 
r.otice  of  any  fraudulent  intent  In  the  accountant  Qiall  be 
difcharged;  and  if  ihev  be  bound  by  ofiicc,  yet  Ihall 
thry,  on  travcrfc,  be  difcharged  without  livery,  tt^tr  U 
i:a.a,  or  other  fuit.  ^  14. 

If  a  man  is  receiver  to  the  King,  and  not  indebted, 
but  is  clear  and  fclli  his  land,  a.;d  ceafrs  to  be  receiver, 
and  afterwards  is  appointed  receiver  again,  and  then  a, 
dtht  is  contraaed  with  the  King,  the  former  Gde  if 
good.  2  Msd.  247. 

ThcQiiccn,  ^c.  being  fatiified  by  falc  of  lands,  the 
furcUes  fhal!  be  difcharged  for  fo  much,  and  if  any  yet 
remain  unpaid,  the  forctic*  (hall  pay  the  fefidue  rateably 
according  to  their  abilities.  Sntt,      E/iz.  r .  4.  ^  15. 

nyj?i7t.Z7EU.  c.  5,  the  Qoccn,  ;5V.  may  make  fale  of 
the  accocniani's  lands,  Wr.  as  well  after  his  death  as  in 
'as  well  where  the  account  is  made,  and 
wiihin  eight  years  after  his  dtath.  as 
■-■■^  "  niaJc,  acd  the  dtbi  known  in  his 

mciunc.  j  a. 

Br 
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By  §  3,  it  is  provided,  that  after  the  accountant's 
death,  and  bdjbrcthe  lands  be  fold, a fdre faciai  fliall  be 
awarded  to  garnifti  the  heirs,  to  ihcw  caufe  why  lands, 
lie.  Ihould  not  be  fold.t^f.  whereupon,  if  the  heir,  upon 
foch  garnilhment  or  two  tiibilt  returned,  do  not  prove 
that  the  executors  or  adminiflrators  of  the  accountant 
have  fufficient,  then  i^  ti  months  after  fuch  two  nshiU  or 
camifhmeni  returned,  the  land,  i^c.  fliall  be  fold  and 
difpofed  according  tc  the  llatute  of  13  Eliz.  c.  4. 

Ncverthclcfs,  iTic  Iicir's  fale  bona  fde  upon  good  con- 
lideration  before  the  furi  facias  awarded,  ftialT  be  good 
to  him  who  is  not  confcnting  to  defraud  the  Queen,  i^c. 
Stai.  27  Ehx..  c.  3.  §  4. 

This  ilatuie  (hali  extend  to  a!3  officers  of  receipts  and 
accounts  to  her  Majefty,  and  to  no  other.  §  5. 

If  the  debt  grow  in  the  Courts  of  the  duchy  of  wards, 
a  privy  feal  fliall  iflue  out  agatnll  the  heir  to  appear  at  a 
certain  day,  to  ihew  caufe, &V.  when,  if  he  appear  not, 
on  afhdaviE  made  that  it  was  duly  fcrvcd,  an  attach- 
ment with  proclamation  fhall  iiTue  againll  him,  to  bs 
proclaimed  in  feme  open  market  in  the  county  where  he 
dwelt  twenty  days  (at  leall)  before  the  return  thereof, 
whereupon,  if  he  appear  not,  the  lands,  (^V.  fliall  be 
fold  and  difpofed  as  aforefaid.  ^  6- 

The  heir's  lands  0tall  not  be  fold  during  hiB  mino- 
rity ;  but  at  any  time  within  eight  years  after  his  full 
age  ihey  fiiall  be  liable  as  aforefaid.  ^  7. 

VI  I.  In  King  Ma^nn  Charia  of  Liberties,  there 

was  a  claufe  making  it  lawful  for  the  baronsof  the  realm 
to  choofe  twenty- five  birons  to  fee  the  charter  obfervcd 
by  the  King;  with  power,onany  Jufticeorothcrminificr 
of  the  King's  failing  to  do  right,  and  aiding  cenirary 
thereto,  for  four  of  the  faid  barons  to  addrefs  the  King, 
and  pray  that  the  fame  might  be  remedied  ;  and  if  the 
fame  were  not  amended  in  forty  days,  upon  the  report 
of  the  four  barons  to  ilie  reft  of  the  twenty-five,  thofe 
twenty-five  barons,  i-jiih  the commonahy  0/ the  whole  latidy 
were  at  liberty  to  diftrefs  the  King,  take  his  caftles, 
lands,  i^c.  until  the  evils  complained  of  iliould  be  re- 
medied, according  to  their  judgment ;  fa'ving  the  per/on 
of  the  Kingt  ^eeof  and  their  chiUrea,  And  when  the 
evils  were  rcdrefiTed,  the  people  were  to  ob&y  the  King 
as  before.  King  John'' j  Altigna  Chart,  f.  73.  But  this 
claufe  was  OT>iited  in  King  Htnry  I  [Id's  Manuel  Charta; 
though  in  a  flatute  made  at  Cx/irii,  att/io  42  He/:.  III.  to 
reform  mif^ovcrnment,  it  was  enatficd,  iliac  twenty- four 
great  men  (houhl  be  named,  twelve  by  the  King,  and 
twelve  by  the  Parliament,  to  appoint  julHces,  Chancel- 
lors, and  other  officers,  to  fee  Magna  Charta  obfervcd. — 
Thcfe  regulations  fecm  (like  the  conrtitution,  framed  by 
an  affembly  in  a  neighbouring  nation,  before  they  had 
direflly  difcarded  a  monarchical  form  of  government) 
too  laboured  and  unnatural  to  fuccerd  in  pratlice  :  the 
checks  now  formed,  by  the  law,  on  the  power  of  tl)e 
Crown  are  of  a  nature  in  rciliiy  more  forcible,  though 
in  appearance  more  loyal,  than  a  meafure  which  placed 
ilic  Sovereign  in  fubjefiion  to  a  dangerous  v^r/,'?«fwy. 

The  Earons'  wars  iVcm  to  have  proceeded  in  fome  mea- 
fupc  from  a  like  po.vcr  granted  10  them  as  by  the  charter 
of  King  John  I  and  probably  the  Parliament's  wars  in 
tlic  time  of  King  Cbarles  1.  from  their  examples. 

Bm,  whatever  attempts  mijjht  have  been  prcvionfly 
made,  it  cannot  but  be  obferved,  liiat  moft  of  the  Jaws  for 


afccrtaining,  limiting,  and  reftraining  the  prerogative  of 
the  Crown,  have  been  made  within  the  compafs  of  little 
more  than  a  century  part,  from  the  Peiiito»  cf  R-.ght  \t\ 
3  Car.  1.  to  the  prefent  time  :  fo  that  the  powers  of  the 
Crown  are  now  to  all  appearance  greatly  curtailed  and 
diminilhed  fince  the  reign  of  l^xng'Jamn  I.  particularly 
by  the  abolition  of  the  Star  Chamber,  and  High  Com- 
miffion  Courts  in  the  reign  of  Charlei  I ;  and  by  the  dif- 
claimingof  martial  law,  and  the  power  of  k-vyin^  taxes 
on  the  Subjcd,  by  the  fame  Prince ;  by  the  dilufe  of 
forcil  laws  for  a  century  pall;  and  by  ihc  many  excel- 
lent provifions  enaftcd  under  CharL-s  \  \ ;  cfpecially  by 
the  abolition  of  military  tenures,  purveyance,  and  pre- 
emption, the  Hubeas  Carpus  aft,  and  tlit:  aft  to  prevent  the 
difconiinuance  of  parliaments  for  above  three  year>;  and, 
fince  the  Revolution,  by  the  ftrong  and  emphatical  words 
in  which  our  liberties  are  affertcd,  in  the  Bill  of  Rights, 
and  Aft  of  Settlementi  by  the  aft  for  triennial,  fincc 
turned  into  feptcnnial,  cleftions ;  by  the  cxclufion  of  cer- 
tain officers  from  the  Houfeof  Commons ;  by  rendering 
the  feats  of  the  Judges  permanent,  and  their  falaries  li- 
beral and  independant ;  and  by  icllraining  the  King's 
pardon  from  obfirufting  parliamentary  impeachments. 
Befides  all  this,  if  we  confider  how  the  Cro^^n  is  impo- 
vcriftied  and  iiripped  of  all  its  antient  revenues,  k>  that 
it  mull  greatly  rely  on  the  liberality  of  Parliamei.t  fur  its 
neccfliiry  fupport  and  maintenance,  we  may,  jierhaps,  be 
led  to  ihinic,  that  the  balance  is  iiichncd,  pretty  llrongly, 
to  the  popular  fcalc ;  and  that  the  executive  magilltatc 
has  neither  indcpendancc  nor  power  enough  left,  to  form 
that  check  upon  the  Lords  and  Commons  which  ihc 
founders  of  our  CcnlUiution  intended. 

On  the  other  hand,  however,  itis  to  bcconfidered,  that 
every  prince  in  the  firft  parliament  after  his  acceffion, 
has  by  long  ufage  a  truly  royal  addition  to  his  hereditary 
revenue  fettled  upon  him  for  his  lif:  ;  and  has  never  any 
occafion  to  apply  to  Parliament  for  fuppHes,  but  upon 
fome  public  neccfliiy  of  :he  whole  realm.  This  reltorcs 
to  him  tliat  confiitutiona!  indepcridmcc,  ivhich  at  his  firrt 
acceffion  fccms,  it  mull  be  owned,  to  be  wanting.  And 
then,  with  regard  to  power,  we  may  find  perhaps,  that 
the  hands  of  Government  are  at  Icull  UilTicicntly  ftrcngth- 
et.ed,  and  that  ^nEu^UjI?  Monarch  is  now  in  no  danger 
of  being  overborne  either  by  the  Nobliity  or  the  People, 
The  inlltumenis  of  power  are  not,  p'.;rhaps,  fo  open 
and  avowed,  as  they  formerly  were,  and  therefore 
arc  the  lefs  liable  to  jealous  and  invidious  refleftions  ;  . 
but  they  are  not  the  weaker  upon  that  account.  In 
fhott,  our  nationr.!  »'  '  ■  rr  !  i:  r:'s  have,  in  th^ir  natural 
confequcnccs,  thi^'.  -  ■j'ht  of  power  into  the 

executive  fcale  oJ'  we  cannot  think -was 

intended  by  our  patr :     ,  who  gloriouHy  ftrug- 

g'cd  for  the  abolitior.  of  the  i!icn  formidable  parts  of  the 
prerogative,  and  by  an  unacconntabte  want  of  forcfight 
cllabiilhcd  this  fyftem  In  their  liead.  The  entire  collec- 
tion and  m.Hnagement  of  fo  vart  a  revenue,  b;ing  placed 
in  the  hands  of  ihc  Crown,  have  given  rife  to  fuch  & 
multitude  of  new  oinccrs  cre.itcd  by,  and  removable  at» 
the  royal  pleafure,  ih.it  th?y  have  extended  the  infiacnce 
of  Government  to  every  ccrner  of  the  nation.  To  this 
may  be  added,  the  frequent  opportunities  of  confrrring 
particular  obligations,  by  preference  in  loans,  fubfcrip- 
lions,  tickets,  remittances,  and  other  money  tranfafticns,  - 
which  will  grcaOy  incrcafe  tUi  inllueucC}  and  chat  over 
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t\of£  feiCoQi  wliorr  ntuclimcnt,  on  account  of  ih=:r 
wcahh,  is  frequency  the  mcft  Jet'trablc.  And  the  f^inc 
Ri\v  be  U;d  with  regard  to  tlic  oHtcers  in  our  numerous 
■rmy,  and  the  places  which  tlic  army  has  cicntcd.  All 
»^'h!Ch,  put  together,  give  the  Executive  Power  fo  pcr- 
loji^  tf  .in  energy,  with  rcfpcft  to  the  pcrloni  ihcmfetvcs, 
anu  fo  prevailing  an  intercllwtth  their  friendi  and  fami* 
licit  3;  u'tll  amply  make  amends  for  the  lofs  of  external 
pr.-ro^.v.-.ve. 

Upcii  the  whole,  therefore,  it  fccmi  clear,  that  what- 
evff  may  ha\  c  become  of  the  noainaU  the  rral  power 
of  the  Crown  has  nnt  been  too  far  weakened  by  any 
tfanfzfiions  in  the  lail  century.  Much  is,  indeed, 
^tvcn  up  ;  hut  much  is  alfo  acquired.  The  llern  com- 
mands of  prcroga'.ivc  ha^-e  yielded  to  the  ir.ilder  voice 
of  inSccnCL*;  the  fliviih  and  eiplodcd  doftrinc  of  ron- 
rclilUnse  has  given  way  to  a  milltrry  ctliblilhnicnt  by 
law;  and  to  the  difufe  of  parHzments  has  fuccccdcJ  a 
partiamentor/  trull  of  an  immcnfe  perpetual  revenue. 
When,  indeed,  by  the  free  operation  of  the  Sitiing  Fumdy 
our  national  dfbts  (hrJl  be  lefl'cncd,  when  the  pollure  of 
foreign  afTiiri,  and  the  univerfal  introduction  of  a  wcll- 
planned  and  nitional  militia,  will  fuffcr  our  formidable 
army  tj  be  thinned  and  regulated;  and  when,  in  conle- 
qucncc  of  sU,  our  taxes  fhall  be  gradually  reduced  ;  t^iis 
adventitious  power  of  the  Crown  will  Hnvvly  ard  imper- 
ceptibly diminish,  as  tt  ilowly  and  impercc[>tibly  rofe; 
but,  till  that  Ih^U  happrn,  it  will  be  our  fpecial  duty,  as 
good  Subjects  and  good  EngJi^mcn,  to  reverence  the 
Crown,  and  yet  guard  againlt  corrupt  and  fcrvile  inSu- 
cncc  trom  thole  who  are  intrultcd  with  its  authoriiy  ;  te 
h:  Lov A L.^vrf  free;  ob edi ent, a/i^ ytt  indepekd- 
ent;  and,  above  ever)'  thiDg,  to  iicpc,  that  we  may 
long,  very  long,  continue  to  be  governed  by  a  Sovereign, 
who,  in  all  ihofe  public  afU  tiiai  have  perfonally  pro- 
ceeded from  himfclf,  hath  manifellcd  the  highcft  vene- 
ration for  the  free  Conllitution  of  Britain  ;  hath  already, 
in  more  than  one  inliancc,  remarkably  Ilrcngthcned  its 
outworks,  and  therefore  wilt  never  harbour  a  thought, 
or  adopt  a  pcrfuafion,  in  any  the  remoteft  degree,  detri- 
mental to  public  liberty,  i  Cmn.  t.  8. 

For  further  matters  rcl-.iivciothc  AVK^jfccdtlesPtfr/za- 
mflrf  ;  Gavernirttnt ;  Critnt  cf  tbt  King  ;  Leitji  e/tlx  King, 

KING  OP  UKRALDS,  or  King  at  jfrmt.  Rex  He- 
raIJcrt,gt.  A  principal  olnccr  at  Arms,  that  hath  the  pre- 
eminence of  the  Society.  Among  the  Romani  he  was 
CAi\c6  faJer  fa:ra:us.  Stc  titles /fi-rn/i/;  Garter. 

KING  or  THE  MINSTRELS,  at  Tulburj  in  esm. 
Sttif.  His  power  and  privilege  appears,  by  a  charter  of 
Jii^h.  U.  confirmed  by  Hem,  VI.  in  the  3iA  year  of  his 
reign.  Ccpxt/L 

KING'S  BENCH, 

Bancos  RtoiuSffrom  the  Saxont  ^/iirro,  a  bench  or 
form.]  The  Supreme  Court  of  ComiDon  Law  in  the 
^ngdoro.  4 73. 

I .  Of  tht  Ceurt  ii/e{/\  gfnerall/* 
\  I.  Of  ill  erimiHoJ  "J urJfJiSian. 

III.  Of  ttt  n-vilfunfJu'liontSiZ,. 

IV.  Of  tht  Ojfiari  ef  tie  Court ;  anJ  the  tnedt  of  Pr»' 

aeMug  there. 

I.  The  Courtof  Ring's  Bench,  is  fo  called  becaofc  the. 
4^ing  ufcd  formerly  to  lit  there  in  pctfon,  the  fiilc  of 
3 


'  the  Court  fliij  being  nrcti  rffi  rtgi.  During  the  reigr. 
of  a  Qt:een  it  is  called  ihe  tj^ceu's  Bench  ;  and  under 
the  ufurpatioa  in  CrMr-xWrs  itmc,  it  was  lliled  the 
Upper  Bench. 

this  Ccurt  confi  U  of  a  Chief  joillcc,  and  three 
Judges,  formerly,  according  \q  Ftrtefeitet  c.  51, 
four  or  tive.  Sec  R.t,m.  ^75:  3  Cajfiw.  41,  /«.  ».  Thefc 
I   '  .c  fovcrcign  Coalcrvators  of 

roncrs  ol  the  land.  Yet, 
..(to  iit  in  this  Court,  and 
lliii  i>  iiippuiLj  10  to  00  i  He  did  not,  neither  by  law  is 
he  empowered  to,  determine  any  caufc  or  motion,  buc 
by  the  mouth  of  his  judges,  10  tthom  he  hai  committed 
bis  whole  judicial  authanty.  4  /i^.  7I  :  See  4  Burr, 
85  1 :  2  Ujt.  4;'  . 

It  ha!  been  :  "        III.  falcin  perfon  with 

the  Jullices  ill  _\^Tal  times,  being  fcated  oa 

a  high  bench,  .  in  a  low:r  one  at  his  feet. 

This,  however,  is  acoukj:tui  poiut.  King  Ed'xard  IV. 
fate  three  days  in  the  fecond  yea.-  of  his  reign,  wholcly 
to  fee,  ai  he  was  young,  the  form  of  adminitlring  juftice. 
King  Jamit  I.  it  is  al/o  fkid,  fate  there  for  a  fimilar  rea- 
fon.  See  3  Com.-n.  e.  4  iis  m. 

ThU  Court,  which  is  the  remnant  of  the  ancient  .^«/«  . 
Regi^,  is  not,  nor  can  it  br.  from  the  very  nature  and  j 
conllitution  of  it,  fixed  to  any  certain  place,  but  majr 
folluw  the  King's  perfon  wherever  he  goes.  Sec  jJ*/. 
j8  Eltz.  I.  fiat.  3.  f.5.  For  which  reafon  all  procefs  if- 
fuin?  oat  of  this  Court  in  the  King's  name  is  returnable, 

ttficanfije  fiurimus  in  Anglia  ;— w  hcrefocver  Wc  ibaH 
thenjbein  EnghnJ.'*  See  titles  Cewm ;  Commsn  PUas.  It 
hath,  indeed,  fjrfome  centuries  patl,  ufually  fate  at  H'^* 
msKjiert  being  an  aniient  pa!ace  of  the  Crown ;  but  might 
remove  with  the  King  to  Terk  or  Exeter,  if  he  thought 
proper  to  command  it.  And  we  find,  that  after  fyoy.  I. 
had  conquered  S.-eiUnJ,  it  aflualiy  fate  at  Roxburgh, 
A/.  20,  2t  £.  1  :  Haify  H.  C.  L.  too.  And  tbii  move- 
able quality,  as  well  as  its  dignity  and  power,  are  fully 
exprelTed  by  Brabant  when  he  fays,  that  the  Juilices  of 
this  Coun  are  *'  tafiteUtt,  gtKtraltJt  ff^etta,  tt  majorts  ; 
a  latere  regit  refJentet :  y a/  cmntum  alteram  corrtgtre  It' 
mcittizr  injKUOt  et  errsret.  Bra3.  I.  3.  c.  lo.'*  And  it  J* 
moreover  efpeciiJly  provided  in  the  Aitieula  fuptr  atr- 
tatt  z8  E.  I.  e.  thnt  the  King's  Chancellor,  and  the 
JulHces  of  his  Bench,  fi-a.!!  fo!lo%v  him  ;  fo  ihat  he  may 
have  at  all  times  near  unto  him  fome  that  be  learned  in 
the  laws. 

After  thedivii'ion  of  the  Courts,  and  the  cfiabliOiment 
of  the  Coun  of  Common  Pleas,  for  the  exnrcfs  purpofc 
ofdstemiining  ci*ii  fuii;,  the  Court  of  King's  Bench 
was  accuftomed,  in  ancient  times,  to  be  efpccially  cxer- 
cifcd  in  all  criminal  matters  and  pleas  of  the  Crown> 
leaving  the  judging  of  private  contrails  and  civil  actions 
to  the  Common  Pleas  and  other  courts.  GUirvil.  lib,  1, 
c.  2,3,4;  *1>  :  Smith  de  Ref.  Ang.   lib.  a. 

c.  1 1  :  4  hfi-fol.  70. 

Toward  the  latter  end  of  the  Normetn  period,  the  Auls 
Regit*  which  was  before  one  great  Court  where  the  Juf. 
ti::ar  prefidcJ,  was  divid.-d  into  four  dilHiiil  Courts,  i.  e, 
the  Court  of  Chancery,  King's  Bench,  Common  P.'eas, 
and  Exchequer.  Afadcx,  /.  19:  Bra3.  iih.  3.  t^-]*  ftl, 
105  :  fee  titles  Count ;  CommM  Plea/t  See. 

The  Court  of  King's  Bench  retUned  the  greater 
fimilitude  with  the  ancient  Cuna,  or  Aula  Regit,  and 
was  always  ambulatory,  and  removed  with  the  King 

where- 
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«v>iereTer  he  went.  It  hath  always  reuioed  a  fupreme 
original  Jurifdi^ion  in  all  criminal  matters ;  for  in 
thcfc  the  procefs  both  iffucd  (rem,  and  was  returnable 
intOi  this  Court;  but  in  trcfpafs  it  might  be  made  re- 
turnable into  either  the  King's  Bench  or  Comnaon  Plca3> 
bccaufe  the  plea  was  criminal  a$  well  as  civil,  :  Injl.  24 : 
4  Inft.  70  :  Co.  Lit,  71  :  Dyer  1S7  :  Crump,  of  Ccurts 
78  :  I  RoL  Mr.  94. 

II.  The  jurifdidion  of  this  Court  is  very  high  and 
tranfceniiant.  It  keeps  all  inferior  jurifdidions  within 
the  bounds  of  their  authority,  and  may  either  remove 
their  proceedings  to  be  determined  here,  or  prohibit 
their  progrefs  below.  It  fuperintends  all  civil  corpora- 
tions in  the  kingdom.  It  commands  magitbates  and 
others  to  do  what  their  duty  requires,  in  every  cafe 
where  there  is  no  other  fpccific  remedy.  It  protects  the 
liberty  of  the  Subjefl  by  fpeedy  and  fummary  interpo- 
lilion.  It  takes  cognizance  both  of  crimin.il  and  civil 
caxifes;  the  former,  in  what  is  called  the  Crown  fide  or 
Crown-office;  the  latter  in  the  plea^fide  of  the  Court. 

3  Comm.  c.  4. 

On  the  Crown-fide,  that  is,  in  the  Cro^n-OJicc,  this 
Court  takes  cognizance  of  alt  criminal  caufes,  from  high 
treafon  down  to  the  mod  trivial  mifJcmcanor  or  breach 
of  the  peace.  Into  this  Court  alfo  indidments  from  all 
inferior  Courts  may  be  removed  by  writ  of  eer/iorari, 
and  tried  either  at  bar,  or  at  nt^ prim,  by  a  Jury  of  the 
county  out  of  which  the  indi^toKnt  is  brought.  The 
Judges  of  this  Court  arc  the  fupreme  Coroners  of  the 
kingdom.  And  the  Court  icfelf  is  the  principal  Court 
of  criminal  jurifdi^lion  known  10  the  laws  of  England. 
For  which  rcafoo,  by  the  coming  of  the  Court  of  King's 
Bench  into  any  county,  (as  it  was  removeJ  to  OxfarA  on 
account  of  the  ficknefs  in  1665,)  all  former  commilTions 
of  oyer  and  ttrmitur,  and  general  gaol -deli very,  arc  at 
once  abforbed  and  determined  tpfo  failo» 

But  this  is  now  altered,  with  refpeft  to  the  Seflion  of 
Gaol-delivery  for  MUJle/ex,  by  J}at.  25  Geo,  3.  c  18  ; 
which  cnafls,  that  when  any  fcflion  of  oyer  and  ter- 
nsiner^  and  gaoI-dcHvery  of  the  gaol  of  Newgate,  for  the 
county  of  MsJ.ilrjfX,  (hall  have  been  begun  to  be  holden 
before  the  eiToign  day  of  any  term,  that  the  fame  fcf- 
fions  fliall  be  continued  to  be  holden,  and  the  buiinefs 
thereof  finally  concluded,  rotwithftanding  the  happen- 
ing of  fuch  eiToign  day  of  any  term,  or  the  fitting  of  his 
IWajcfty's  Court  of  Kind's  Bench  at  U'eJIminJier,  orclfe- 
where  in  the  county  of  Mtddlefex  ;  and  that  all  trials 
had  at  fbch  fclTion  fo  continued  to  be  holden,  fhall  be 
good  and  cffeiflual  to  all  intents  and  purpofcs.  See  this 
Diftionary,  title  Jufikes  of  Oyer,  Sec. 

Into  this  Court  of  King's  Bench  hath  reverted  til 
that  was  good  and  falutary  of  the  jurifdidion  of  the 
Court  of  S^ar-Chamher  {Camera  Sie/iafa),  which  was 
a  Court  of  very  ancient  original,  finuUy  aboIiHied, 
on  account  of  the  abafe  of  its  jurifdiftion,  by  far, 
16C.  1.  e.  10.  See  this  Di£lionar)',  title  5/ar-C;&i7//;/n-. 

4  Cmm.  .-.  19. 

To  ftatc  its  powers  more  particularly,  this  Court  is 
termed  the  Cufot  Mcrum  of  all  the  realm,  and  by  the 
plenitude  of  its  power,  wherever  it  meets  with  an  of- 
fence contrary  to  the  firrt  principles  of  juftice,  and 
«f  dangcmus  coofcquencc  if  not  rcilraiced,  adapts  a 


proper  puntftiment  to  it.  I  Sit/,  168:  z  ffenvk.  P.  C, 
u  3.  S  4- 

The  Jufiices  of  B.  R.  arc  the  fovercign  Jufticcs  of 
oyer  and  termixert  gaol-dtlivery,  and  of  eyre,  and  co- 
roners of  the  land ;  and  their  jurifUi^ion  is  general  all 
over  England :  by  their  prcfcnce  the  power  of  all  other 
Jufiices  in  the  county,  during  the  time  of  this  Couii's 
fitting  in  it,  'm  fufpcnded  as  has  already  been  noticed  ; 
for  in  prafeatta  majorh  etffat  patefai  minerit ;  but  fuch 
JuOiccs  may  proceed  by  virtue  of  a  fpecial  commiiBon, 
iJe.  //.  P.  C.  156 :  4  Inf.  73  :  z  Havjk.  P.  C.  c.  3. 

If  an  indiflment  in  a  foreign  county  be  removed 
before  commiflioncrs  of  oyer  and  lerminer  into  ilie 
county  where  the  King's  Bench  fits,  they  may  proceed; 
for  the  King's  Bench  not  having  ;he  indiilmcnt  bcfortf 
them  cannot  proceed  for  this  ofience.  But  if  an  indict- 
ment is  found  in  the  vacation-time  in  the  fame  county 
in  which  the  King's  Bench  fits,  and  in  term  time  the 
King's  Bench  is  adjourned,  there  may  be  a  fpecial  com- 
milTion  to  hear  it.  4  Inji,  73. 

Jufiices  of  this  Court  have  a  foverclgn  jurifdiclion 
over  all  matters  of  a  criminal  and  public  nature,  ju- 
dicially brought  before  them,  to  give  remedy  cither  by 
the  common  law  or  Uatute :  and  their  power  is  origi- 
nal and  ordinary  :  when  the  King  hath  appointed  them, 
they  have  their  jurifdiflion  from  the  law.  j^Inf.  74. 

This  Court  has  a  particular  jurifdiftion,  not  only  over 
all  capital  oiTences,  but  alfo  over  all  other  mifdcmeanors 
of  a  public  nature,  tending  cither  to  a  breach  of  the  peace, 
or  to  oppreflion  or  faftion,  or  any  manner  of  milgovcm- 
ment ;  and  it  is  not  maieria!  whether  fuch  olFcnces,  be- 
ing manifellly  cgainfl  the  public  good,  dlrcdly  injure  anv 
particular  pcrfon  or  not.  <;  IftJI.  71 :  1 1  Ca.  98  :  2  //. 

C.c.3.^3. 

And  for  the  bc'-tcr  refiraining  fuch  nffences,  it  has  a 
difcretionary  powtr  of  inflicting  cxcmpLiry  punilhrnent 
on  offenders,  cither  by  fine,  imprifonmcni,  or  ci'icr  in- 
famous punifhmenl,  as  the  nature  of  the  crime,  confi- 
dered  in  all  its  circumllances,  fliall  require;  and  it  may 
make  ufe  of  any  prifon  which  fhall  fccm  molt  proprr; 
and  it  is  faid,  t'iat  no  other  Court  can  remote  or  b^il 
perfons  cor.dcmned  to  imprifonmcnt  by  this  Court. 
2  Hm'.k.  P.  C.  e,  3.  ^  5. — Ntit-ga-'e  is  as  much  llic 
prifon  of  this  Court  as  the  King's  Il.-nch  prifon  is  ;  evciy 
prifon  in  the  kingdom  i&  the  prifon  of  ihia  Couii. 

1  Burr,  541. 

This  Court  hath  fo  fovercigu  a  jorifdiAion  in  all  cri- 
minal mattcn  that  an  ad  of  parliament  appointing  that 
all  crimes  cf  a  certain  dcnominaiiun  fliall  be  tried  before 
certain  Judges,  doth  not  exclude  the  jurifdiillion  of  this- 
Court,  without  expfcfs  negative  words;  and  therefore  it 
hath  been  refolvcd,  that  fat.  33  Hen*  S.  e.  12,  which  en- 
afl5,Th.nt  al!  tre.ifonj.^i-.  within  the  Ring'shouf? .  fhall 
be  determined  before  the  Lord  Stetvard  of  the  King's 
boufe,  is'e.  doth  not  reltrain  this  Court  from  proceed- 
ing againfl  fuch  offences,  z  Inf.  519:2  ycn/i  53. 

But  where  a  n.-itute  creates  a  new  ofTencc.wmch  was 
not  taken  notice  of  by  the  common  law,  and  crcflf  a 
new  jurifdi^lion  for  the  p'miflinrent  of  it,  and  prtfcribes- 
a  certain  method  of  proceeding,  it  fcems  qucflionabie 
how  far  this  Court  has  an  implied  jniifdifticn  in  fuch  a^' 
cafe.  I  SiJ.  296  :  2  lUiMi.  P.  C.  e.  3.  ^  6. 

Thir 
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This  Couit,  by  the  plcmtude  of  ict  power,  may  u 

'  '  ■  i:-.  Jiflinenu  removed  by  trriiorarit  cut 
■  rif,  as  on  thol't.*  o:ig-r..il)y  commcncctl 

i  .  i.i-'  Court  below  be  determiiieJ,  or  llill  /« 

-.-J  uiicititr  ihz  proceedings  be  grounded  on  Cue 
co.iiuioa  law,  or  on  a  JUtute  making  n  r>ctv  law  coh- 
ct:rning  an  old  oacDce.  Da//'^  25:  44.  3.  51.^.* 
Crfnf.  'Jnrij.  I31. 

liiot  the  Coert  of  King's  Bencb  will  net  give  jad^- 
ment  on  a  conviction  in  ihe  inferior  Cou:t,  where  the 
proieeJlngs  jjc  removed  by  Kcmertiri^  bui  v^ill  .illo.v  ihc 
p-irty  to  waive  the  \'X^ic  below,  and  to  plead  tic  iicvot  and 
to      CO  trial  upon  an  ii|[iic  joined  in  B.  R*  Carth,  6, 

Nor  can  a  record,  removed  into  the  King*»  Dcnch 
from  an  inferior  Court,  rcgulany  be  remandfd  after  the 
term  in  which  ic  cami  in  ;  yfri  if  the  Court  perceivci  any 
pr.i^icc  ia  endtavcuTiiig  to  remove  luch  record,  or  that 
It  is  inrrndcd  for  delay,  they  may  in  diferctioti  refufe  to 
receit-c  ic,  and  remand  it  back  bcfcrc  it  is  filed.  2  Hn^^vi. 
P,  C.  £.  3.  ^  7,  and  fuvcralauthoiities  there  cited. 

A\Cq  by  tliC  cor.ilrudion  of  the  tbtutcs,  which  give  a 
trial  by  ni^^  ^nus,  the  Kin-*'*  Bench  may  grant  Uich  a 
tiial  in  catcs  of  ueafon  or  frlony,  as  well,  ai  in  ccmmon 
cifes,  b^caufc  for  fuch  trial,  not  the  record,  but  only  a 
tranfcript  is  fcntdowo.  4  Jnjf,  74  :  R<:  irt.  364  :  3  Uaiv^. 
P.  C.  c.y  (,7- 

And  by  fiat.  6  IIc^.  8.  t.  6,  it  is  enaard,*'  That  the 
King's  Beixh  have  full  authority  by  difcretion,  to  rc- 
mard  well  the  bodies  of  ail  felons  removed  thither, 
as  their  indidlmrnis,  into  the  counties  where  the  felonies 
were  done ;  and  to  comniafjJ  the  Jnllices  of  gaol-deli. 
v;ry,  Juftices  of  the  peace,  and  all  other  Jufticcs,  to 
proceed  thereon  after  the  courfcof  the  common  law,  as 
the  faid  JulVices  might  have  done,  if  the  faid  indictments 
and  prifoncrs  had  not  been  brought  into  the  faic'  King's 
i>ench."  7  his  a£l  extends  not  to  liigh  trcafon.  Rajin, 
367  :  2  HaiL-i.  P.  C.  c.  3.  4  8,  9. 

As  the  Judges  of  this  Court  arc  the  fovereign  JuAices 
of  c;//- and  gaol-dclivcry,  Confervators  of  the 

peace,  Off.  a>  alfo  the  fovereign  Coroners,  therefore, 
where  the  Sheriff  and  Coroners  may  receive  appeals  by 
bill,  afartitrl  the  Judges  may  ;  alfo  this  Court  may  ad-  ' 
mit  pcrfons  to  bail  in  all  cafes  according  to  their  difcrc-  ' 
lion.  4/«y/.75:  c)Co.\\%.  b:  .[  J»;f.  74:  f-'au^h, \^y, 

Jn  the  county  where  the  King's  liench  fits,  there  is 
every  term  a  grand  inqueil,,who  are  to  prefcnt  all  cri- 
minal matters  atiGng  within  that  county,  and  then  the 
fame  Court  proceeds  upon  indidmentsfo  taken;  or  if, 
in  vacation,  there  be  any  indictment  of  felony  before 
the  J  u.iicci  of  peace  of  crrt-  zn<^  urmintr  or  gaol  deli- 
very there  fittinjj,  it  may  be  removed  by  rcr/ioran  into 
B.  R.  and  there  they  proceed  ^rt/it  m  Juta,  Ac.  2  t/aU*i 
P.  C.  3. 

It  may  award  execution,  agtind  perfons  attainted  m 
p.irliament,  or  anyo;hcr  Court ;  when  the  record  of  their 
attainder  or  a  trar.fcript  is  removed,  and  their  pcifons 
brought  thither  hy  huhiti  ctrpui.  Cro.  Car.  176;  Cto. 
Jaf.  49;.  Pardons  of  pi-rfons  condemned  by  former  Juf- 
tices of  gaol-delivery,  ought  to  be  allowed  in  B.  R.  the 
record  and  prifoncr  being  removed  iSiihcr  by  urtitrari 
and  haltai  corpus,  z  Ha  wk.  P.  C.  e.  6.  )  19. 

Into  the  Court  of  B.  /?.  indi.Imenti  from  all  inferior 
Courts  and  orders  of  feiuons,  t>f .  in.Ty  be  removed  by 
jtrittrari ;  and  inquiiitions  of  murder  arc  ccriilied  of 


coitrle  into  this  Court,  ai  it  is  the  fupreitte  Court  ofcrl* 
mirul  jutifitidion:  bcnce  alfo  ifftie  ac:achnKQts,  for  dit- 
obcyingrulca  Of  orders;  fc?f.  4.7^.71, 72* 

III. On-,:  ■  -1 

oritinal  ju' ;  !• 

pkts,  orotOu.-   - ; 

of  aidons  for  fofg<~jy  ux  u:cd},  m;iint4;uancc«  coi)ipuiicy> 
deceit,  and  a.'K-  on  the  cafe  which  aMege  any  falfity 
or  fraud  :  .il'  '  ■  ,  cur  of  a  ctlciiual  nature,  al- 

though th?  sjit  for  a  civil  remedy;  and 

make  the  iL  in  llriilnefs  to  pay  a  fine  to 

the  King,  aj  well  a*  liiniages  to  the  injured  party. 
The  fame  do^iiae  is  atfo  now  ex'.cnded  to  all  ai^^ions  on 
the  cafe  whatfocver.  F.  N.  B.  86,  91 :  1  L:/.  Prac, 
Rtg.  503.  But  no  a^ion  of  debt  or  dt.tinue,  or  other 
mpre  civil  aiiinn,  can  by  the  Anv  be  profecuted 

by  any  Subjc<tt  in  this  Court,  by  original  writ  out  of 
Chancery.  Trji'jJa/.FiUz<Vt\o\.  Though 

an  adion  of  debt,  given  by  /i<i:ute,  may  be  brought  in 
the  King's  Beech  as  wcU  as  in  the  Common  Pleas. 
Crtr.'A.  13J.  And  >et  this  Court  might  always  have 
held  pica  of any  civil  aAion,  (other  than  actions  leal,)  pro- 
vided the  defendant  was  an  Oliicer  of  the  Court,  or  ta 
the  cullody  of  the  Marlhal,  or  prifon-keeper  of  thii 
Courr^  for  a  breach  of  the  peace  or  any  other  offence, 
4  luji.  71,  And  in  proccfj  of  time,  it  began,  by  a  fiction, 
to  hold  pica  of  all  pcrfonal  actions  whaifocver.  and  hat 
continui:d  to  do  fo,  for  agci;  it  being  furmifed  that  the 
defendant  is  arrelted  for  a  fuppufcd  ircfpaO,  which  he 
never  h'ls  in  reality  committed ;  and  being  thus  in  the 
cuftody  of  the  Marihal  of  this  Court,  the  plaintiff  is  at 
liberty  to  proceed  a^aintl  him  for  any  other  pcrfonal 
injury;  wNich  furmife,  of  being  in  the  Marlhal's  cuf. 
tody,  the  defendant  is  not  at  liberty  to  difpute.  Sec 
4  /«/?.  72.  _ 

Thefe  fiAions  of  law,  though  at  firft  they  may  flartle 
the  Student,  he  will  6nd  upon  farther  confidcratiun  10  be 
highly  beneficial  and  ufeful :  cfpcciatly  a^  this  maxim  it 
Ckcr  invariably  obfcrvcd,  that  no  hdlion  Iball  extend  to 
work  an  injury  ;  its  proper  operation  being  to  prevent  a 
mifchief,  or  remedy  an  inconvenience,  tnat  might  refolt 
from  the  general  rule  of  law.  3  Rejf.  30  :  j  Keii.  Rep, 
502.  So  true  it  is,  that  /«  fiatone  juris  Jtmper  /uijijiit 
^qnitai.  1 1  Rt^,  51:  CV  Litt.  150.  In  the  prefcnt  cafe, 
it  gives  the  Suitor  his  choice  of  more  than  one  tribunal, 
before  which  he  may  inltitute  his  ailion  ;  and  prevents 
the  circuity  and  delay  of  jufticc,  by  .allowing  that  fuit  to 
be  originally,  and  tn  the  firfl  inflance,  commenced  la 
this  Court,  which  after  a  determination  in  another,  might 
ultimately  be  brought  before  it  on  a  writ  of  error. 
3  Comm.  (.  4. 

On  the  firll  divifion  of  the  "Courts,  it  tvas  intended  to 
con6ne  the  jurifdiftion  of  the  Court  of  King's  Bench  to 
matters  merely  criminal ;  and  accordingly  foon  after- 
wards it  \y:\\  enaftcd  by  Ma^na  Ckana,  c  1 1,  That  com- 
mon pleas  thouKI  not  foliovv  the  King's  Court,  but  be 
held  in  a  ceruin  place;  hence  it  is,  that  the  Court 
of  King's  Bench  cannot  determine  a  mere  real  action. 
17  Ed.  3.  $0:  I  Ret.  Ahr.  536,  537. 

But  Dot<Aithltarding  common  pleas  cannot  be  imme- 
diately holden  in  Banto  Ri^/t,  yet  where  there  is  a  defeS 
in  the  Court,  where  by  law  they  be  holden  originally, 
they  may  be  holden  in  .5.  £ ;  as  if  a  record  come  out  of 

the 
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the  Common  Picas  by  writ  of  error,  there  they  may  hold 
plea  to  the  end;  fo  where  the  plea  in  a  writ  of  right  is 
removed  out  of  the  county  by  a  fo/ie  in  if.  R.  on  a  writ 
of  mffne  ri^Uviftt  &c.  2  In/I.  23  :  4  Irji.  72,  1I3  ;  and 
fee  SaunJ.  256  :  Shcio.  P.  C.  57. 

So  any  action  t/  U  armitt  where  the  King  ii  to  have 
fine,  as  ejcflmcnt,  uefpafs.  forcible  entry,  ^5^;-.  being  of  a 
mixed  nature,  may  be  commenced  in  B.  R.  z  Injl.  23. 

Alfo  any  ollicer  or  mini/ler  of  the  Court  entitled  to 
the  privilege  thereof  may  be  there  fued  by  bill  in  debt, 
covenant,  or  other  perfonal  aflion ;  for  the  ail  tal-:c5  not 
away  the  privilege  of  the  Court.  2  JmJI.  2  J  :  4.  /w*?.  71 : 
2  Bulj}.  123. 

From  hence,  as  was  hinted  before,  the  notion  arofc, 
that  if  a  man  was  taken  up  as  a  trefpaffer  in  the  King's 
Bench,  and  there  in  cuftody,  they  might  declare  againfl 
him  in  debt,  covenant,  or  account;  for  this  likewifc  was 
a  cafe  of  privilege,  fince  the  Common  Picas  could  not 
procure  the  prifoncrsof  the  King's  Bench  10  appear  in 
their  Court ;  and  therefore  it  was  an  exception  out  of 
Maona  Caria.  4  Itjl.  71  :  Cro.  Car.  330. 

By  the  ftaluie  of  G/euaJIfr,  6  £.  i.  8,  none  Iha'.I 
have  writs  of  trefpafs  before  JulUccs,  unlcfs  he  fwear  by 
his  faith  that  the  goods  taken  away  were  worth  forty 
ilultings.  This  oath  is  now  difufcd  ;  yet  if  the  damages 
laid  in  the  declaration  (in  cafes  cognir.able  in  inferior 
Courts)  do  not  amount  to  40;.  the  Court  will  not  hold 
plea  of  the  matter.  If  laid  to  the  amount  of  40/.  and 
there  is  not  any  fct-off,  and  the  plaintiff  recovers  under 
40/.  defendant  may  fu^gell  ic  on  the  roll,  and  phintitF 
fhall  not  have  more  colls  than  damages.  Hce  2  lafi.  311. 
The  y7d/.  43  fUiz.  c.  6,  dircfls,  that  if  in  perfonal  ac- 
tions in  the  Courts  at  li''{jU'.infler  (not  being  for  any  title 
or  iiitercft  of  lands,  nor  concerning  the  frccliold  or  inhe- 
ritance of  lands,  nor  for  any  battery,)  the  debt  or  da- 
mages is  under  40/.  the  plaintifi*  fhall  recover  no  more 
COiU  than  damages.  Sec  this  Difliooary,  title  C«^/, 

If  upon  a  nonfuit  in  an  inferior  Court  16;.  is  given 
for  cofti,  by  flat,  23  H<it.  8.  r.  15,  debt  lies  for  it  in  this 
Court  of  King's  B^nch,  hccaufc  given  by  a  flatutc 
fubfcquent  to  the  ilatutc  of  Ctou<eJicr,  Cn»  £Iiz.  96 : 
L^en.  316. 

This  Court  is  likewifc  a  Court  of  Appeal,  into  which 
may  be  removed,  by  writ  of  error,  all  determinations  of 
the  Court  of  Common  Pleas,  and  of  all  inferior  Courts 
of  record  in  En^Ltn({\  and  to  which  a  writ  of  error  alfo 
lay  from  the  Court  of  King*s  Bench  in  IreUndy  previ- 
ous to  the  ftat.  23  Om.  3.  e.  2S.  Sec  this  Difljonary, 
title  Ireland.  Yet  even  this,  fo  high  and  lionourable. 
Court  is  not  the  Jervter  refirt  of  the  Subjeil :  for  if  he 
be  not  fatiified  wiih  any  diiermin.itinn  here,  he  may  re- 
move it,  by  writ  of  error,  into  the  Houfc  of  Lords,  or 
Court  of  Exchequer  Chamber,  as  the  c^fc  may  happ-.-n, 
according  to  the  nature  of  the  Cult,  and  th-.*  manner  in 
wiiicli  it  has  been  profecuted.  See  3  Comm.  (,  4. 

To  this  Court  it  regularly  !  ■  .-nine  errors 

of  all  Judges  and  Juftict*  ii.  .u  j.nd  pro- 

ceedings;  the  Court  of  l\X(.i:  J  J.  F.K.B. 

20,  21.  It  hath  been  h.lJ,  that  a  writ  ol  ciiur  iicsin^.  R. 
of  an  attainder  before  the  Lord  High  Stevv2rd.  1  ^iJ. 
208.  And  uponjud^umciit  given  in  the  Chancery,  ( t.  1. 
in  the  petty  bag  fide,)  as  well  as  other  Courts,  \vrit  of 
error  in  many  cafes  will  lie  rcfurnable  in  the  Court  of 
Krig*»  Bench,    fiat  on  nroccctfing*  io  -A.     by  ori 'ioal 
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writ,  error  lies  not,  but  to  the  parliament.  The  Court 
of  5.  R.  being  the  highcft  Court  of  common  law,  hath 
power  to  reform  inferior  Courii,  revcrfe  erroneous  judg- 
ments given  therein,  and  punilh  the  magilUatcs  and  of- 
ficeri  for  corruption,        2  llaxii  P.  C.  c.  3.  ^  10. 

The  Court  of  King's  Bench,  as  it  is  the  highefl  Court 
of  common  law,  hath  not  only  power  to  reveife  errone- 
ous judgments  fcr  fuch  errors  as  appear  the  dcfeft  of 
the  underftanding ;  but  alfo  to  punifli  all  inferior  magif- 
traics  and  all  olhccrs  of  juAicc,  for  wilful  and  corrupt 
abufes  of  their  authority  againft  the  obvious  principles 
of  natural  jullicc  ;  the  inftanccs  of  which  are  fo  numer- 
ous, and  fo  vjrious  in  their  kinds,  that  it  fecmi  octdlefs 
to  attempt  to  infert  them,  z  Ilaivi.  P.  C,  c.  3.  §  10  : 
f^aiigb.  157  :  I  Saik.  20I. 

This  Court  grants  writs  of  Hateot  Cerfi'it  to  relieve 
perfons  wrongfully  imprifonedt  and  may  bail  any  perfon 
whaifoever.  Sec  titles  jff<»/7;  HaBeas  Cor^t.  Writs  of 
Mandamui  are  granted  by  this  Court,  to  rcftore  officers 
in  corporations,  colleges,  i^c.  unjuflty  turned  iut ;  and 
freemen  wrongfully  disfranchifcd  ;  alfo  writs  and  infor- 
mations  in  the  raiurc  of  ijua  ivarranfo  againft  perfons, or 
corporations,  ufurping  franchifcs  and  liberties  -gainrt  the 
King  ;  and  on  mifufer  of  privileges  to  fcise  the  liberties, 
(iff.  In  this  Court  alfo  the  King's  letters  patent  may  be 
repealed  by  j'cir^ /adas.  Sec.  ProbiOiiicnt  arc  alfo  iffucd 
from  this  Court  to  keep  inferior  Courts  within  their 
proper  jurifdiclion.  See  all  thcfc  fcvetal  titles  in  this 
DIrtionary. 

This  Court  in  ancient  times  was,  (as  already  obferved,) 
ordinarily  excrcifcd  only  in  criminal  matters,  and  pleas  of 
the  Crown ;  leaving  private  cor.irafla  and  civil  aftions 
to  the  Common  Pleas,  and  other  Courts.  4  Inji.  70. 

IV.  Th  k  officers  on  the  Crown-fidc  are ;  the  King's 
Coroner  and  Attorney, commonly  called  the  Clerk  of  the 
CrOkVn,  or  Mailer  of  ihe  Crown-cfficc,  who  taxes  co-^ts, 
nominates  all  fpecial  juries  on  the  Crov.n-ftde,  takes  re- 
cognizances, inquilitions  upon  the  death  of  any  prifoner 
dying  in  the  King's  Beach  prifon,  45'.-. — The  Secondary, 
who  draws  up  the  pap:;r  books,  and  makes  up  an  efcheat 
of  all  fines,  (^c.  forfeited  to  the  Crown.  The  Clerk  of 
the  Rules;  the  Examiner;  and  Calendar-keeper;  Clerks 
in  Court. 

The  olTiccrs  on  the  Plca-Cde  arc,  the  Chief  Clerks  t 
Secondary  or  Mailer  ;  their  Deputy,  Marfiial,  Clerk  of 
the  Rules.  Clerk  of  the  Papers,  Clerk  of  the  Day-ruleii 
Clerk  of  the  Dockets,  Clerk  of  the  Declaration},  Clerk 
of  the  Bail,  Pcjltat,  and  Efcheats,  Signer  of  Writs, 
Signer  of  the  Bills  of  Middltftx,  Cujios  Brevium»  Clerk 
of  the  Upper  Treafury,  Clerk  of  tne  Outer  Trcafury, 
Filacer,  Etigcnicr  and  Clerk  of  the  Outlawries,  Clerk 
of  the  Errors,  Deputy  Marlhal,  Marlhal  and  Alfcc-at* 
to  the  Chief  Juflice,  Train-bearer,  Clerk  of  Nijt  Pi-mt 
in  L^Hi/en  and  M:diiU/tx,  Clerks  of  the  Sijl  Prtus  to  the 
ditfrrent  counties  appointed  by  the  Cajiiii  Qrtfi>'iiin*'Ci\tt 
at  AV//  Priui  in  U.Hiioi:  aiid  MtJ.r.^^jcx,  Receiver  General 
of  the  Sral  Oftice.  Cricrj,  LMicf,  I  ipibffs. 

The  Sdvmlarj  or  M.ijhr  conlUiutly  uttcnds  the  fitting 
of  the  Court,  to  receive  matters  referred  to  him  by  the 
Judges,  to  be  examined  and  reported  to  the  Court ;  he 
fign»  all  judgments,  and  taxes  coi'.s,  t:fc.  And  iic  j!:o 
informs  the  Court  in  poi-it  of  pj»iciice.  Thu  DiV'-' of 
him  and  of  the  Chic."^  CIciks  has  ihecullcdy  01  ihc  ■..tnip, 
for  figning  all  writs.  C'l.  anl  keeps  ri:cncmbr4ncc>  ii 
U  #  all 
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all  rrcords ;  writs  returned  are  filed  in  his  office*  ard 

Cufnnion  brfils.  Is'c.  The  Cajfu  Brt^vium  Slei  Originali, 
and  Oliver  writs  whereon  proceedings  are  had  to  out- 
lawry, examines  and  l'ca]»  all  records  of  Sift  Pnui  for 
ttial»  at  the  alTilV!,  xnd  ha*  fcvcral  Clerks  under  him 
for  making  up  records  iKrooghout  Er^lend.  The  Cleric 
of  the  Tapcri  make-up  the  paper  books  of  all  fjicctikl 
pleadings  and  dt:munrer>,  which  the  pUialiiF's  auorney 
commonly  fptaks  for,  and  afterwards  ^vc5  a  rule  for 
the  defendint*9  auorney  to  bring  to  him  again  to  be 
entered,  Ths  Cleric  of  the  Declarations  files  all 

declarations!  and  continues  them  on  the  back  from  tlie 
icrm  of  declaring  till  iiTac  is  joined.  Tiic  Signer  and 
Scaler  of  bills  keeps  a  book  of  entry  of  the  names  of 
the  plaintilTi  and  the  defendants  in  all  fuch  writs  and 
proccll'es;  and  the  defendants  enter  their  appraranccs 
with  him.  The  Ck-rk  of  the  Rules  ukes  nouce  of  al! 
rules  and  orders  made  in  Court,  and  afterwards  drau  i 
them  up  and  enters  them  in  a  book  at  large,  and  at- 
tends the  Court  to  take  minoies  thereof ;  with  him  alfo 
«re  given  all  rules  of  couife  on  a  (tti  cjr/rt/,  hahcai  ar- 
pus,  writs  of  inquiry,  and  he  files  all  airidavits  ufed 
in  Court,  anJ  makes  copies  of  ihcm.  The  Clerk  of 
the  Errors  aKows  all  writs  of  error,  and  \i\z)/ici/uper/t' 
dtai  thereupon  into  any  county,  and  tranfcribes  and  cer- 
tifies records.  The  Clerk  of  the  BSiU  and  Fojitat  files 
the  bail  piece;,  and  marks  the  Pejeatt  &c.  I'he  Fi- 
lacers or  FHixtrj  of  counties  make  the  mefnc  procefs 
after  the  original,  in  fuing  to  the  outlawry  ;  and  have 
the  benriit  of  all  procefs  and  entries,  thereupon.  The 
MarOial,  by  bimfclf  or  deputy  always  attends  the  Cojit, 
to  receive  into  his  cuRody  fuch  prifoners  as  Ih:ill  be 
committed.  The  Qryct  makes  proclamations  of  fum- 
moning  and  adjourning  the  Court,  calls  nonfuits,  and 
iivears  jurymen,  wimeflej.  Arc. 

The  llyie  of  the  Courtis,  **  Pi.e  as  before  our  Lord 
the  King  at  fytJtrunJJtr,  of  the  Term  of  Saint  Micbaelt 
in  the  thirty-fccond  year  of  the  reign  of  our  Sovereign 
I  J5rd  Gtcrge  the  Third,  by  the  Grace  of  God  of  Gnct 
BriiMar  France^  and  Inland  ICing,  Defender  of  the 
Faith,  and  in  the  Year  of  our  Lord  1791/' 

In  this  Court  there  arc  ts\o  ways  of  proceeding ;  c/r. 
by  On^iatd  If'ri.'r  or  by  £u'/.  The  former  is  generally 
ufed  in  cafe  the  debt  is  large,  becaufe  the  defendant,  if 
he  means  to  delay  execution  of  the  judgment,  mud  bring 
his  writ  of  error  returnable  in  Parliament,  wliich  greatly 
enhances  the  experKc;  but  the  latter  is  more  expedi- 
tioui.  ^ee  this  Dii^ionary,  titles  £rrcr ;  Bi:l. 

If  tltc  party  is  privileged  as  an  attorney  or  other  pcr- 
fon  entitled  10  privilege,  this  Court  holds  pica  on  a  wiit 
of  privilege  which  is  the  firll  procefs  iiTued  ag.k:ii{t  the 
defendant  to  compel  him  to  appear  and  make  his  de- 
mote. If  attorni?s,  officers,  or  rainifters  of  this  Court 
are  faed  by  pcrfons  net  entitled  to  privilege,  they  muil 
be  fued  bv  bill,  which  expreffcs  either  thr  grievance  or 
wrong  which  the  Plaintiff  hath  fufFcrcd  by  the  Defend- 
ant, or  fome  faults  by  htm  committed  againfl  fome  law 
01  0atuie  of  the  realm.  See  titles  v^/.'ffrar^ ;  Privi/^r* 

Alfo  a  Peer  {Cawfi.  i34,)  Knight,  Citiien,  or  Bur- 
gefs,  or  other  perfoii  cniiOrd  to  f  ri»  i!c^  of  Par^iJraciit 
may  be  fued  in  ihii  Court  by  oiijii>-il  writ,  or  by  ori- 
ginal bill,  in  manner  ss  dircclcd  byjhr.  iz  Se  13  '^'.3. 
e.  5,  upon  which  a  btil  of  fummons  and  ^Jlriaj^.it  may 
iflue  to  compel  his  appeirance.  But  nd  writ  of  /jia- 
mcsi  will  lie  againll  a  pcn'or,  not  cciiUed  to  privilegCi  on 


[  a  bill  filed  againfl  bim  in  this  Court;  though  mwy 
have  attempted  that  moic  of  proceeding,  which  has 
'  been  f^E  afiJi:  with  colli.  /w/rr«  B- 
I      It  h.js  been  h-.!d,that  adion  upon  the  ftatutc  of  /if?*. 

I'i  cs  not  lie  by  original  in  the  Court 
a  co-nrnon  plea  ;  but  it  has  been 
,  .ir.d  allotvcd  on  bill,  a  Da^v.  J&r. 

i/i^,  16:, 

Att  appeal  in  B,  R.  mutl  be  arraigned  on  the  Plea- 
fide  ;  except  it  ccmc  in  by  ccriterari,  when  it  is  faid  it 
ought  to  be  arraigned  on  the  Crown-fide.  2  HuilA, 
P.  C.  e.  28.  §  Where  the  Court  of  B.  R.  proceeds 
on  an  offence  commiueJ  in  the  fame  county  wherein  it 
fits,  the  procefN  may  be  made  returnable  immediately ; 
but  when  it  proceeds  00  an  oiiencc  removed  by  <em'^rw  i 
from  .mother  county,  there  mull  be  fifteen  days  between 
the  teAe  and  return  of  every  piocefs^  i^<.  9  Rep.  W  If ; 
I  Inj},  13^.-  I  UJ.  72. 

KINGELD  ;  {r%\\\tt  King-gtU.')  Efcuage,  or  royal 
aid.    As  in  a  charter  of  K.ing  Hmry  II.  to  th&  abbot 
and  monks  of  j^/r^rvi?/.  hUn.  Angl.  i.  380. 
i     KING'i  HOUSHOLD,  or  C;yi/  US.   See  tiilc 
Kiu^  V. 

KING'S  PALACE.  The  limits  of  the  King's  Palace 
I  at  li'ejlminjltrt  extend  from  Clmrtng  Crofi  to  Wtjimtnjhr 
HaJl,  and  lhall  have  fuch  privileges  as  the  ancient  pa- 
laces.  Stat.  z8  Hik.  8.  <.  12.  If  any  pcrfon  (ball  lUike 
another  in  the  King's  Palace,  he  (hall  have  his  right 
hand  cut  off",  be  imprifoned  during  life,  and  alfo  be 
fined.  Stat.  33  //.  8.  r.  12.  See  titles  Palaces;  Sirtkirtr, 

KING'S  PRI-ROGATIVIi.  Sec  title  King  V.  (iff. 

KING'S  SILVER,  The  money  which  is  paid  to  the 
King  in  the  Court  of  Common  Fleas  for  a  licence 
granted  to  a  man  to  levy  a  Snc  of  lands,  tenements  or 
hereditaments  to  another  perfon  ;  and  this  muil  be  com- 
pounded according  to  the  value  of  the  Land,  in  the  alien- 
ation office,  before  the  fine  will  pafs,  2  Irji*  ^\tx 
6  Rtf>.  39,  43.  Sec  title  Fbxs  tf  LanJt. 

KING'S  SWAN-HERD.  Sec  S-^-an-btrJ. 

KINTAL.  See%«;u/. 

KINTLIDGE,  A  term  ufed  among  merchants  and 
fea-faring  perfons,  for  a  ftiip's  ballaft  Mrrch.  Di:7. 

KIPE,  from  Sax.  Cy/fca.J  .A  b^fket  or  engine  made  of 
oficrs,  broad  at  one  end,  and  narrower  by  degrees,  ufed 
in  Oxfordjhire  and  other  parts  of  England  for  the  taking 
of  fiib  ;  and  fifhing  with  thofc  engines  is  called  Kipping. 
This  manner  of  fiihing  with  b-x^cts  of  the  fame  kind 
and  fhapc,  Is  pra^tifcd  by  the  barbarous  inh.-ibitants  of 
CejUm  in  the  Eaji  IrJiti^  as  appears  in  the  relation  and 
figure  of  it  given  by  Mr.  A'^aurin  his  tra%*cls,  P.  28. 

KlPPER-TlME.  Nofaimonfliall  be  taken  between 
Gt.-.v^fenJ  and  Jicahy  uptn  ^hornet  in  Kippcr-timc,  t}ix.% 
between  the  Invsmien  if  the  Crcfs  (3  UaJ)  and  the  EpU 
pbiut)'.  Rtt.  Per}.  50  E(i-,u.  3.  CffTVf/A  Sec  iixXcFijh. 

KlRBY's  QUEST,  An  Ancitrnt  record  reniaiiiii>g 
v.iih  the  Rcracmbnnccr  of  ihc  Exchequer;  to  caDcd, 
from  its  being  the  iiKjucll  of  Jctx  Ji  Kirly,  [rurmer  to 
Kltig  E^-.u.  I. 

KlUK-MOTE,  %tt  Cbiri'-rrmct. 

'.  •  vaiJ,  which  h>d  at  6i(5  a 

"^"•i  ^'  -nee,  for  it  ligniiied  a  boy; 

Skx.  (.7  ..... .  i-:hilj,  i.t.i  boy,  2s  diili'n- 

gai(hcJ  iroinagul.i.i  nvcral oU  aritcn ;  "  a Knave-chilJ 
boMeen  tSem  tuo  they  gi!.-."  O'cwr,  Poem,  />.  jz, 
ic5;  aad//V..!/^'f,inbisolJtrj!illaiion;  16;  ifit 


KNAVE. 


KNIGHTS. 


t>e  «  Knave-clt!ld>  /.  /.  afon  ormalechild.  After,  ic  wai 

taken  for  a  fcrvant  hoy.  ftnd  at  length  for  any  fcrvant 
man :  atCo  it  was  applied  to  a  minitlcr  orcfHcer  thai  hore 
the  weapon  or  fhicid  of  liis  fupertor,  as  /eiU-hiapa, 
whom  the  Letitts  ciU  armiger,  .ind  the  Frtnch  tjcujcr, 
ficc  the  old  ftatuic  14  Ed.  3.  c.  3.  And  it  was  foine- 
tinies,  of  otd,  made  ufc  of  as  a  titular  addition ;  as  yo- 
lawts  Cfliui  iriUidmi  C.  Je  Dirbyt  Kn3vc«  bV.  22  //. 
7.  36.  In  the  vifion  of  Pttn  Phivman^  *  Cokej  and  her 
Knaves  cryden  hotes  pyes>  hotc/  /.  t.  Cooks  and  ihcir 
boys,  or  fAuHions.  Cowtli. — 'l"hc  prefect  ufc  of  the 
word  to  denote  a  falfe,  difltoncfl,  or  deceitful  fellow*  has 
arifcn  by  long  pcrverfion. 

KNIGII  r,  Sax.  Cfljr/,  Lat.  A/y/c/;  vtXi^  eijun  aurotujt 
from  the  gilt  fpurs  he  ufuatly  wore,  and  thence  called 
anciently  Knights  of  the  fpur :  the  Jiatians  term  ihcm 
Cavalieri  i  the /"rf/rf A  Chevaliers  ;  \hc  German  Hujftii ; 
the  Spaniards  Cavallaro'jt  &c. 

j^^fi/cnf  remarks,  that  ic  ts  obfcrvable  that  almoft 
all  nations  call  their  Knights  by  fomc  appellation  de- 
rived from  an  horfc.  1  Comm.  404.  Chrijiian  in  his 
Note  on  this  place  adds,  that  it  docs  not  appear  the  Ea^- 
iijb  word  Knight  has  any  reference  to  a  horfc;  lor 
Knight,  or  Cmht,  in  the  Saxen,  figniftcd  puer,  Strvust 
nn  attendant.  Sec  Spe/m.  m 'vv.  Knighr ;  Milfi.  There 
is  now  only  one  inllancc  where  it  is  taken  in  that  fenfc, 
and  that  is  Kntglit  of  a  (hire,  who  properly  fcrves  in 
parliament  for  fuch  a  county  ;  but  in  all  other  inflances 
it  fignifies  one  who  bears  arms,  who,  for  his  virtue 
and  martial  prowcf--,  isby  the  King,  or  one  having  his  au- 
thority, cxnitcd  above  the  rank  of  gentleman,  to  a  higher 
degree  of  dignity.  The  manner  of  making  them.  Cam' 
din  in  his  Sriiannta,  thus  ihortly  cxpre ifeth  ;  Koftrts 
Wro  ttinpoributf  qui  tqmfirtm  dignitatem  fn/dpittJUxti  gt- 
niiui  Uvilerin  humtro  ptrcuiitur,  prinnp$  bis  wtrhis  (JaJ- 
lici  a^'aiur  ;  Jus  uel  Joii  C&tvalier  au  mm  dt  Ditu,  \.  e. 
Surg<  aut  Jis  efues  in  mmine  Dei,  This  is  meant  of 
Knigl'.ts  bachelors,  which  is  the  loweft,  but  mofl  ancient 
degree  of  knighthood  wich  us.  As  to  the  priviicgc  belong- 
ing to  a  Knight,  fee  in  ftrns  GUrj  of  Gtntnjity^  p.  116. 

Of  Knights  there  ate  two  fortt,  one  I'piritual,  fo 
called  by  divines  in  regard  of  their  fpiritual  warfare,  the 
other  temporal.  Caffamui  dt  Gkria  Mundi,  par  9.  ton^. 
Jcrai.i.  Stc  Se/den*s7iTlis  ef  HaroLrf  fel.yjo. 

Chief  Jullicc  Pcp6acn  alHrmed,  he  had  fecna  commtf- 
fion  granted  to  a  liifhop,  to  Knight  all  the  pcrfons  in 
his  dioccfe.  Codi.  308. 

Of  the  fevcral  orders,  both  of  fpiritual  and  temporal 
K»vghts,  fee  Mr.  AjhmtU*s  JnJ}.  of  tic  Knights  if  sht 
Garter. 

He  who  fcrvej  the  King  in  any  civil  or  military  office 
or  dignity,  was  formerly  called  milts  :  it  is  often  men- 
tioned in  the  old  charters  of  the  .'ingle-Saxtntt  wjiich 
arc  fuhfcribed  by  fevcral  of  the  nobility,  <y.'s.  a'tcr 
Bilhops,  tluk*:!,  and  earls,  per  A.  B.  militem,  where 
«////  figt  ides  fomc  ofBcer  of  the  Courts,  as  mir.iUer  was 
an  officer  to  men  of  quality.  Thus  wc  read  in  Ingulphiis, 
De  doiio  F.  quondam  Mil.-fis  fCe.ntlf  fi'gtSt  H60. 

Afterwards  the  word  was  rettraincd  to  him  who  ferved 
only  upon  fomc  military  expedition  ;  or  rather  to  Iiini 
who  by  reafofl  of  his  tenure  was  bcuml  to  fcrvc  in  the 
wars ;  and  iti  this  fenfe  the  word  niUs  was  taken  pro  naf- 
faile.  Thu^  in  the  laws  of  pyiHiam  the  Conqucrer  :  Ma- 
juhus  tijijs  Mditj  (itit£ia  fa      it  rstlts  a  Oomine  reafit. 


And  he  who  by  hit  office  or  tenure  was  bound  to  ptr- 
form  any  military  fen- ice.  was  furnifhed  by  the  chi-! 
lord  with  arms,  and  fo  aJaptahatur  m  mthntt  which  th: 
Frtmh  call  rt./ptr^^'r,  .ind  we  to  dub  fuch  a  pcifon 
Knight.  Cut  belbrc  they  went  into  the  fervice,  it  was 
ufual  to  go  into  a  bath  and  wath  themfclvcn,  and  after- 
wards they  were  girt  with  a  girdle  ;  wliich  coftom  of 
bathing  wasconHantly  obferved,  efprciaily  at  the  inaugu- 
ration of  our  Kings,  when  thofe  Knights  were  madf, 
who  for  that  rcafon  were  called  Knights  of  the  Ba:n, 
C.on.vtll. 

They  were,  fays  Blaekfcnet  called  w:i!itii,  bccaufc 
ihcy  formed  a  part  of  the  royal  army,  in  virtue  of  (heir 
feudal  tenures;  (fee  title  Tenures  III.  i ;)  one  condition 
of  which  wa3.  that  every  one  who  held  a  K:ilght's  fee 
immediately  under  the  Crown,  (which  in  Ei-w.  ll's 
time  amounted  to  ic/.  per  cnnum.  ittat.  dt  miiit. 
I  Ed.  z,)  was  obliged  to  be  knighted,  and  attend  tlic 
King  in  hii  wars,  or  iine  for  his  non-complt^nce. 
The  execution  of  this  prerogative,  as  an  expedient 
to  raife  money  in  the  reign  of  CharUs  I.,  gave  great 
offence ;  though  then  warranted  by  law,  and  the  recent 
example  of  Qitecn  Elizabeth.  1:  was  therefore  aho- 
lifhed  by  fiat.  16  Car.  \.  c.  20.  Confiderabic  fees  ufed 
to  accrue  to  the  King  on  the  performance  of  the  cere- 
mony.  Ed.  VI.  and  Queen  Elizabeth ,  bad  appointed 
CommifTioners  to  compound  with  the  perfons  Kho  l.aJ 
lands  to  the  amount  of  40/.  a  year,  and  who  declined 
the  honour  and  expcnce  of  kniglithood.  Sec  i  Cunm, 
404  ;  and  alfo  a  Ccmm.  62,  9  :  1  !nj^.  69,  6 :  t  Infl,  $93, 
and  the  Notes  on  1  ////?. 

KNIGHTS  B.*\CHELORS,  from  Bat  CbevaUir,  an 
inferior  Knight.  1  Conm.  404,  in  ff.]  The  mod  ancient, 
though  the  lowcfl  order  of  knighthood  amorj;il  us  ;  for 
we  have  an  inllance  of  King  Jlfred'i  conferring  this 
order  on  his  fon  Athelfian.  H'tl.  Maimf.  lib.  2  :  1  Comm, 
404.  See  Knights  ef  the  Cbambir. 

KNIGH  I  S  BANKRET,  Udites  revillarii.]  Knights 
made  only  in  the  time  of  \v.nr;  and  though  knighthood 
is  commonly  given  for  fomc  perfonal  merit,  which  there- 
fore dies  v.'nh  the  pcrfon,  yet  fchn  Ccuplattdt  for  his 
valiant  fervice  performed  againll  the  Sect:,  had  the  ho- 
nour of  Banertt  conferred  on  him  and  his  heirs  for  ever, 
by  patent ;  29  Ed.  3.  See  this  D:flionary,  title  Botierct. 
Thcfe  Knights  rank  in  general  next  after  Knights  of  the 
Carter.  By  Jiais.  ^  R.  2.  JI.  2.  e.  ^  :  14  ^.  2.  1 1, 
ihey  are  ranked  next  after  Barons ;  and  ihcir  precedence 
before  the  younger  fons  of  Vifcounts,  was  confirmed  by 
order  of  Kitg  James  I.  in  the  lOth  year  of  his  reign. 
But  in  order  to  be  entitled  to  this  rank,  they  mall  b< 
created  by  the  King  in  pcrfon  L*i  the  ttdd,  under  the ' 
royal  banners  in  time  of  open  war,  cifc  ihcy  rank 
after  Bnrcnert.  1  CenjKt.  40 ^. 

KNIGII  rS  OF  THE  BATH,  Mifit.-s  Ba.'nri.]  Have 
their  name  from  their  bathing  the  niglic  before  their 
creation.  Sec  Knight.  This  order  of  K'lights  was  intro- 
duced by  King  Hen.  IV.  and  revived  by  King  Gnrge  I, 
in  the  year  172s  ;  who  ercited  the  (amc  into  a  re- 
gular military  order  for  ever,  by  ihs  name  and  tiilc 
of  The  Ordrr  of  the  Bath,  to  cor.iiil  of  thirty -ft-vrn 
Knight:,  bcfides  the  Sovereign.  See  the  antii]uity  and 
crrcmony  of  their  creation  m  Di<gdaJe*s  Amiquities  tf 
If  'artvi^i&iret  foL  ^31,  532.  'j'bey  have  each  three 
honorary  Efquircs  ;  and  they  now  wear  a  red  ribbon 
C  a  acrafs 
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acroHi  tliiir  ftintitilers;  h»ve  a  prelate  of  the  order* 
(til-  '  fcveral  bcrj'.J},antl  o^hcr  olU- 

K.  ,1.,  CHAMBER, AjV/r/rtCaw/r.f] 

Seem  tj  bz  Tuch  K!up;iiiJ  Bachclura  nj  arc  miilc  in  nine 
nf  pcAce,  beciufe  knighted  in  the  bung's  chunber.  and 
not  in  the  rV'U :  ihTj'  arj  tnentioned  in  JJv/.  ParJ.  j8 
£J.  M  2g£.  3.  fi,  I.  n.  59  :  z  Inj}.  666, 

KNIGHTS  OF  THt.  Ci.ARTKR.  Equita  garitrii\ 
ffl  tt'-i/if'Uti,  othcnvtft:  called  K'.-t-l-:/  oj  the  OnLr  tf 
St.  Grorge.]  An  order  of  Kaig'iij,  fdun^lcJ  by  King 
ftizv.  III.  .A.D.  1 344,  who,  after  he  hnd  obtained  many 
ikOt;;ble  viftorie;,  for  furniftiing  thii  honour^btc  order, 
m.tde  choice  in  his  own  realm,  and  all  £j*ro;j*,  of  twcnly- 
fi\  {•  the  mod  excellent  and  renowned  pcrJons  for  virtue 
jnd  honour,  and  ordained  himfirlf  and  his  fucccfTors 
Kings  of  En^/atitf,  to  be  the  Sovereign  thereof,  and  the 
rc|}  to  be  fellows  and  brethren,  bellowing  this  dignity  on 
them,  and  giving  them  a  blue  garter,  decked  with  gold, 
pearl,  and  precious  ftones,  and  .1  buckle  of  gold,  to  wear 
daily  upon  the  left  leg  only  ;  a  kirtlc,  crown,  cloak,  cha- 
peron, a  colUr,  and  other  magnificent  apparel,  both  of 
flulF  and  f.iIhion  exquilitc  and  heroical,  to  weir  at  high 
fealb,  31  to  fo  high  and  princely  an  order  was  meet. 
Smirh'i  Rc^uh.  j'f-ij^l.  li!>.  1.  c.  ao.  And,  accorJinq  to 
Camden  and  otbcr;,  this  order  was  inflicutcd  upon  King 
Ediv.  III.  having  great  fucccfs  in  a  battle,  wherein  the 
King's  garter  was  uicd  for  a  token.  See  SeUliHt  Tii. 
•f  Hen-  2,  5,  41. 

But  Pehd'.rc  Virgil  gives  it  another  original,  and  fays, 
that  the  King  in  the  height  of  r.is  glory,  the  Kings  of 
France  and  Sca:iittt.i  being  both  prifoners  in  the  Tow  er  of 
LonJott  ai  one  time,  firft  crciicd  this  order,  d'lns  1 350,  (fee 
infra)  from  the  Couniefs  of  Salijhury''i  dropping  her 
garter,  in  a  d.iuce  before  his  Majcfty,  which  the  King 
caking  up,  and  feeing  fome  of  his  nobles  fmile,  he  faid, 
HcKi/eit  qai  mal^  ffft't  interpreted,  'Evil  (or  (hame)  be 
to  him  that  evil  thinketh  wbiyh  has  ever  fincc  been  the 
jncicoof  the  garter;  declaring  fuch  vcner:ition  fltould  be 
done  to  tint  filken  tie,  thai  the  belt  of  them  Ihoutd  be 
proud  of  enjowng  their  honours  that  way. 

Cnrndiiixw  his  BritiMKia  faithfthnt  this  ordcrof  Knights 
received  great  ornament  from  King^  Edvj.  IV.  And 
King  Chorlet  I.  as  ao  addition  to  their  fpfcndor,  ordered 
alt  the  Knights  comp;:nior.s  to  wear  on  their  upper  gar- 
ment, the  crcfs  incirclcd  wj^h  the  garter  and  motto. 
The  honourable  fociciy  of  this  order  ii  a  college  or 
corporation,  having  a. Great  Seal,  ci^f. 

The  fcitr  of  the  collci;c  is  the  royal  caftle  of  Win.'ifir, 
with  the  chapel  of  St.  ihcrgtt  and'thc  chapter*houfc  in 
ihc  caftle,  for  their  folcmniiy  on  St,  Gitr^i^i  day,  and 
at  their  fealls  and  inflallations. 

Beiidts  the  IGng  their  Sovereign,  and  twenty-five 
companions.  Knights  of  the  Garter,  (and  alfo  an  increafe 
in  number  of  fjcn  of  the  Kir.g*ifin%  as  fhall  be  admitted 
to  this  honour,)  they  have  a  Dsan  .ind  Canons,  t^c. 
and  twenty-fix  poor  Knight*,  that  have  ao  other  fub£ft. 
en:c  bui  the  allowance  of  this  houfe,  which  is  given 
them  in  rclpcft  of  their  daily  prayer  to  the  honour  of 
God  and  St.  C.-^r^c;  and  thcfc  are  vulgarly  called  Poor 
Kn-ghts  of  Wtn.ijlr, 

There  3re  ait'o  certain  olnccrs  belongino;  to  the  order ; 
as  l*r:ia:e  of  the  Garter,  which  office  is  inherent  to  the 
UUhopof  IVind-tjUr,  for  tlic  time  being  ;  the  Chancellor  , 
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of  the  Garter,  the  Bifliop  of  Saram ;  RegiHer.  •Iwsr* 

I)Mn  of  If'taj/sr;  the  pi;::c'  •  -■  c  ' 

<r.ir:-.T,  to  manage  ami  ir 

I  :e  UiluT  of  the  Garter,  L.  .         ;  . .  ,  . 

Blick  Rod, 

.A  Knight  of  the  Garter  wears  daily  abroad,  a  blue 
par'.rr  decked  with  gold,  pearl,  and  precious  rtoncs  01 
the  left  leg ;  and  in  all  places  of  nflembly,  ujv>n  i.h 
coat  on  the  left  ilJe  of  his  brcafl.  a  ibr  of  filvtr  rni> 
broidery;  and  the  piilurc  of  St.  (Irer^e  caAroellcd  uj>-.n 
gold,  and  befec  with  diamonds,  at  the  erd  of  a  blue  rib- 
bon that  croflcs  the  body  from  the  left  ihouldcr ;  and 
when  drcfiVd  in  his  robe:  ,  a  mantle,  collar  o(  SS.  Slc. 

KNIGHTS  OF  THE  ORDER  OF  ST.  JOHN 
OF  JERUSALEM,  Mthtei  S*:k:Ii  J^atiuit  Hiercjily. 
niicni.]  \V  ere  an  ordcrof  knighthood,  that  began  aboac 
.A.D.  11 10,  liaaoriitt  being  Pope.  They  had  their 
denomination  from  Jchn  the  charitable  patriarch  of 
Alexandria^  though  vowed  to  St.  Jabn  the  Bapdjl  their 
patron  ;  Fern's  G/aty  ef  Cen^rofiijrt  f.  117.  They  had 
their  primary  abode  in  Jtru/alemtivJA  then  in  the  Ifle  of 
RheJei,  until  they  were  cxrvHed  thence  by  the  Turh, 
rtflco  1513.  Since  which  time,  their  chief  feat  is  in  the 
Ifr  9f  MaJfa,  where  they  did  great  exploits  againtl  the 
lnf:dcls,  but  efpccially  in  the  year  I59>-  Thfy  lived 
after  the  order  of  friars,  under  the  rjlc  of  St.  jin^jiii^tp 
of  whom  mention  is  made  in  the  ^ars.  25  Hen.  8.  2  : 
26  Hen.  8.  e.  z.  They  had  in  England  one  general 
prior  that  had  the  government  of  the  whole  order  within 
England  and  Scotland  \  Rtg.  OrJ^./sl.  20  ;  and  was  the 
firil  prior  in  Englandy  and  fat  in  the  Houfe  of  Lords, 
liut  toward,  the  end  of  Htnry  VHI's  days  they  jo  En^- 
!^^ad2^^A  l.  ;lanjy  being  found  to  adhere  to  the  Pope  too 
much  againil  the  King,  were  fupprefied,  and  their 
lands  and  goods  given  to  the  King,  by  fiat,  32  Hen.  8. 
c.  24.  Fortheoccaftonnnd  propogation  of  t^itsordermore 
efpccially  dcfcrihcd,  fee  the  treatil'c,  entitled.  The  Beck 
rf  Honour  and yfrats,  hh.  5.  <.  18.  Sec  alfo  this  Dic- 
tionary, titles  llcjpialltrt  I  Temflcrt;  and  the  fucceeding 
articles. 

KNIGHTS  OF  MALTA.  Thcfc  Knights  took  their 
name  and  original  from  the  time  of  their  expulfion  from 
Rbodetf  anno  1^2%.  The  ifland  of  Malta  was  then 
given  them  by  the  Emperor  CW/«  V.  whence  they 
were  thcrirfore  called  Knights  of  Malta,  See  the  pre- 
ceding article. 

KMGHr  MARSHALL,  Mire/cLtllm  Hc/pirii  Re- 
^(V.]  An  officer  of  the  King*s  houfe,  having  jurifdidion 
and  cognizance  of  tranfgreflions  within  the  King's  houfe, 
.^nd  verge  ot  it;  as  alio  of  contrads  made  within  the 
fame  houfe,  whereto  one  of  the  houfe  is  a  party.  Reg,  ef 
Writt,  fd.  185.  a.  and  191 .  ^.  and  Spelm.  Ghjf.  in  wee 
Mein/ebaUm,  See  CoKjhihU  ;  Mnrjhal. 

KNIGHTS  OF  RHODES.  The  Knights  of  St. 
John  of  fernfalemt  after  they  removed  to  Rhsde  ifland. 
Sec  Jlaii.  32  H,-'t.  8.  r.  24.  and  eune,  title  Kntgbti  tf  the 
Order  ef  St.  John. 

KNiG;-:TS  OF  THE  SHIRE,  MiUtes  CMnitatus.] 
Othcnvife  called  Knights  rf  parliament;  ^v□  Knights 
or  gentlemen  of  worth, chofeii  on  the  King's  writ,  inpUna 
eomitatu,  by  the  freeholders  of  every  county  that  can 
difpend  40/.  a  year;  zwi  ti.cfe,  when  every  man  that 
had  a  Knight's  fee  was  cuftomarity  conftraincd  10  be  a 
Knight,  ft'tre  obliged  to  be  militei  gladia  dvffi,  for  fo 
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runs  the  v/rit  at  this  day ;  but  now  natahtUs  arnu'^tri 
niav  bcchofcn.  Their  cxpcnces  were  formerly  borne 
by  ihc  county,  during  their  fining  in  parliament,  under 
JtiJt.  8.  i".  It.  'i'hcy  are  to  have  600/.  per  annum 

frerhold  rftatc,  l^c.  Sec  Jiat.  9  Ann,  c.  5  ;  and  further 
ihis  DiClionar)',  litlu  Pafltamtnt. 

KNIGHTS  TKMPLARS,  Sec  7V»^/ar/ ;  m/fitai- 
Itn  ;  and  antCy  Kiiigbti  of  St,  'John,  &c. 

KNIGHIS  OK  IHE  THISTLK,  The  honour- 
able the  Stutc/i  knighMood,  the  Knights  whereof  wear  a 
green  ribbon  over  their  niouldcrs,  and  are  othenvifc  ho- 
nourably diftinguiihcd. 

KNIGHTS  OK  ST.  PATRICK.  A  newer  revived 
order  of  knighthood  in  Irdanii,  Thefe  two  lad  obtain 
no  rank  in  EnglnnJ.  See  title  Pruedinci. 

KNIGHTtN  GYLD,  Wasa^V/in  iWo^x,  confift- 
ing  of  nineteen  Knit^hts,  which  King  Edgar  founded, 
giving  them  a  portion  of  void  ground  'ying  without  the 
walls  of  the  city,  now  called  Pcn/oken  H^ard.  Stonu^s  An- 
rmlst  151.  This  in  Mon.  Angl.  par*  z.  /qL  82.  a*  is 
written  (v.utiat  gtld. 

KNIGKiTS  COURT,  A  Court  Baron,  or  honour- 
court,  held  twice  a  year  under  the  iiiftiop  of  Hcrefordy 
at  his  palace  there  ;  wherein  thofe  who  are  lords  of 
manors,  and  their  tenants,  holding  by  Knight's  fervicc  of 
the  honour  of  that  bilhoprick,  are  futtors ;  which  Court 
is  mentioned  in  ^tf/zfryft'/rf*/  Si^n?.  244.  Iflhcfuicor 
appear  not  at  it,  he  pays  2/.  fuit-filver  for  rcfpite  of  ho- 
mage. Ccwtll. 

KNiGHTHOOD.  See  Knight. 

KNIGHT  SERVICE.  See  title III.  2. 

KNIGHTS  FEE,  Feodum  m:litare.'\  Is  fo  much  in- 
heritance, as  is  fufHcicnt  yearly  to  maintain  a  Knight 
with  convenient  revenue  ;  which  in  Henry  Ill's  days  was 


15/.  Camtt.  Srit.  fag.  ui.  In  the  time  of  EdivardU, 
20I.  See  ante  title  Kmghi.  Sir  I'hcinas  Sm:h  (in  his 
Rfp:di.Ar.g.  lib.  1.  c.  irf,)  rates  it  at  4c/  Stonu,  in  his 
Annaltt  p.  2U5,  fays,  there  wire  found  in  England^  at 
the  lime  of  the  Conqueror,  60,2 1 1  Knights  fees,  ac- 
cording to  others  60,2 1 5  ;  whereof  the  religious  houfes, 
before  their  fupprcflion,  were  poltelfed  of  28,015— OiUa 
earucaia:  icnue  fcciuM  feodum  ur.iui  militis.  Mon.  Ang, 
p,  z.  fcl.  Zz^t  a.  Of  this  fee  more  mSeldtn's  Titkt 
of  Honour^  fU.  691  ;  and  Brn^hn,  lib.  5.  traii.  \.  e.  z. 
alfo  1  Iitjl.  69,  rt,c-A  Knight's  fee  contained  twelve 
plow-lands,  z  Injf.  fol.  ^g6i  or^Soacrec.  Thus  T/r- 
gata  irrra'  continci  24  acrat*  4  •virgai<v  terra  make  an 
hide,  and  &ve  hides  make  a  Knight's  fee,  whofe  relief  is 
five  pounds,  Co^MtH.  Se/den  infills  that  a  Knight's  fee 
was  clliniable  neither  by  the  value  nor  the  quantity  of 
the  land,  but  by  the  fervices  or  numbers  of  the  Knights 
refervcd.  Tit.  I/en.  pan.  2.  cj.  ^26.  See  ante  Knight, 

KNOPA,  A  knob,  nob,  bolFe,  or  knot. 

KNOW-MEN.  The  LoUards  in  England,  called  Hc- 
reticks,  for  oppofing  the  Church  of  Rome  before  the 
Reformation,  went  commonly  under  the  name  of  Know- 
men,  and  jutl-faft-men  ;  which  title  was  firft  given  them 
in  the  dioccfe  of  Lincoin^  by  Billiop  Smitht  anno  i  jco. 

KVDDIERS,  Mentioned  in  St»t,  tj  EUz,  e.  35, 
See  Kiddtr. 

KYLYW,  Signifies  fome  liquid  thing,  and  in  the 
North  it  is  ufcd  for  a  kind  of  liquid  vifluals.  It  is 
mentioned  as  an  exaftion  of  foreltcrs,  i^c.  Min.  Ang, 
tern,  i.p.yzz. 

KYSTE,  Sax.  A  coffin  or  cheft  for  burial  of  tb(? 
dead.  Ex.  Rtg.  Epifc.  Liiuoln.  MS. 

KYTH,  I^n  or  kindred ;  Cegaatuj* 
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LAAS,  Ujutiti,  a  lax,  i.  e.  Fraui.]  A  net*  gin,  or 
fnarc.  Lit.  DiS. 
LAUKL)  a^^er.Jix  /emmi/tui.]   U  a  narroft-  flip  of 
paper  or  parchmeni,  affixed  lo  a  deed,  writing,  or  writ, 
lunging  3t  or  out  of  the  fr-me ;  and  an  appending  feal  u 
called  a  Libel.  See  title  DteJ. 

LABI  N A,  Watery  Und:  itt  ftut facill  Uhitur,  i 
Man.  ^HgL  torn.  z.  372. 

LABORARIIS,  h  an  ancient  writ  againft  perfons 
Tcfuflng  to  ferve  and  do  labour,  who  have  no  means  of 
Jiving  ;  or  acjainll  luch  ai,  having  fervcd  in  the  winter, 
jcfufc  10  ferve  in  the  fummtrr.         Orig.  189. 

LABOUR,  Is  the  foundation  of  property.  Bodily 
Labour,  bellowed  upon  any  fubje^t  which  before  lay  in 
common  to  all  siea»  is  univerfally  allowed  to  give  the 
fiirell  and  moR  rcafonable  title  to  an  excluHve  property 
therein.  2  Comn.  5. 

LABOURERS,  Confpiring  together  concerning 
their  work  or  wage:,  Otall  forfeit  10/.  for  the  hril  of- 
fence, zol.  for  the  fccond,  l^c.  And  if  not  paid,  be  fet 
00  the  pillory.  Sim.  2^3  Et^.  6.  <.  15.  See  title  Cort* 
/piracy.  —  J  ulUccs  of  peace  and  Acward$  of  leets,  ^V.  have 
power  to  hear  and  determine  complaints  relating  to  non- 
payment of  Labourers'  wages.  Stat.  ^  Ed.  4.  1.  La- 
bourers taking  work  by  the  great,  and  leaving  the  fame 
unfiniOicd,  unlefs  for  non-payment  of  wages,  or  where 
^hey  are  employed  in  the  King's  fervice,  t?f.  are  to 
fuS'cr  one  month's  imprifonment,  and  forfeit  5/.  The 
wages  of  Labourers  arc  to  be  yearly  aflcfTed  for  every 
county  by  the  iiheriif,  and  Julliccs  of  peace  in  the 
Ea^cr  feilions,  and  in  corporations  by  the  head  ofiicers, 
nnder  penalties.  S;m.  5  ■-.  4.  And  the  Sheriff  is  to 
caufe  the  rates  and  afl'efTmcDts  of  wages  to  be  pro- 
claimed. 1  yac.  i.f. 6. 

All  perfons  lit  for  labour,  (ball  be  compelled  to  ferve 
by  the  day  in  the  time  of  hay  or  corn  harvcA ;  and  La- 
bourers in  the  harvell  time  may  ^0  (o  other  counties, 
having  tcfUmonials.  From  the  middle  of  March  to  the 
middle  uf  Sepeetaher,  Labourers  arc  to  ivork  from  Ave 
o'clock  in  the  morning  till  fcven  or  eight  at  night,  being 
allowed  two  houts  for  brcakfafl  and  dinner,  and  half 
an  hour  for  (lecping  the  three  hot  months ;  and  all  the 
reft  of  the  year  Irom  twilight  to  twilight,  except  an 
hojr  and  in  half  for  breakfatl  and  dinner,  on  pain  of 
forfeiting  for  every  hour  abfent.  If  any  Labourer 
fhall  make  an  ailaulc  upon  his  mailer,  he  (hall  futfer 
and  be  puniDied  as  a  fervant  making  fuch  aflault.  See 
Jia!.  5  E!tz,  .-.  4. 

By  fiati.  11  Cec.  \.  *.  34:  22  Ge«.  2.  c.  27*  All 
contracts  of  journeymrn  employed  in  any  woollen,  linen, 
iilk,  Icatiicr,  or  iron,  Ut.  manufadurcs  lor  raifing 
if/Agci.  IclTemrg  the  hours  of  work,  i^c.  are  illegal,  and 
the  offenders  tball  be  fcnt  to  theHoufe  of  Correlation  for 
three  monihi.    The  wages,  isV.  of  jouineymea  uylors 
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arc  by  Jlar.  S  Geo.  3.  r.  17,  to  be  regulated  and  fetdeJ 
3t  the  Quarter  ^eH^om  in  Leitdcn. 

Jullices  of  peace  may  hear  and  determine  difputei 
concerning  the  wages  of  fcrvants  and  labourers,  not 
exceeding  10/.  San.  20  Gta.  2.  c.  19. — Extended  t* 
the  tinners  in  the  Aannaries,  by  Jiat,  27  Gto.  2.  r.  6, 
— JufUccs  may  punifh  fcrvants  on  complaint  of  the 
matters, y?^/.  20  OVc.  2.  <-.  19.  — Thc/rt/.  zoGeo.  t, 
c.  19,  fliall  extend  to  alt  fcrvants  employed  in  hulbandry, 
though  hired  for  li*s  than  a  year,  3  i  Ccs.  2.  r.  1 1 .  ^  3. 
—By  /fa/.  6  Ceo.  3.  c.  Zj,  aiiiticcrs.  labourers,  anJ aihtr 
pei  jcHi  abicnting  ihemfelvcs  from  the  fcrvicc  of  their  em- 
ployers, before  the  cxpirxtion  of  the  term  contrafted  for, 
fliail  be  punilhed  by  imprifonment  for  not  lef;i  than  one 
month,  nor  more  than  three.  See  further,  titles  Mmu- 
failuriri\  Pcor;  Stfjaitti',  jipprtntiiis. 

LACE.  Sec  titles  Munyfaetmtn  ;  lla-ixktrt,  &C. ;  A'd- 
•uigatiOtt  Acls. 

LACERTA,  A  fathom.  Dcmt/Jay. 

LACHES,  from  the  Fr.  la/cber,  \.  e.  laxarei  or  la/clHt 
igna'vuj.]  Slackncfs  or  negligence  ;  as  it  appears  in  Ltt- 
tUicn,  where  Laches  of  entry  means  a  ncglcfl  in  the 
heir  to  enter.  And  probably  it  may  be  an  old  EngUJh 
word ;  for  when  wc  fay  there  is  Laches  of  entry  ;  it  is 
all  one  as  if  it  were  faid,  there  is  a  Lsck  of  entry  ;  and  ia 
this  lignification  it  is  ufed.  Lit.  136.  No  Laches  fliallbe 
adjudged  in  the  heir  within  age ;  and,  regularly.  Laches 
Ihall  not  bar  cither  infants  or  ftrnt'co-utrts,  in  refpeft  of 
entry  or  claim,  to  avoid  defcents ;  but  Laches  (hall  be 
accounted  in  them,  for  non- performance  of  a  condition 
annexed  to  the  Hate  of  the  Lind.  Co.  Lit,  146.  See  tillea 
Infaiu  ;  //cV,  ire. 

LACTA,  A  dcfcfl  in  the  weight  of  money ;  whence 
is  derived  the  word  Lack.  Du  Frc/itc, 

LADA,  Hath  divers  fignifications ;  ift,  from  the 
Saxon  lathiat,  to  convene  or  alTcmble,  «  is  taken  for  a 
Lath,  or^infcrior  court  of  juflicc.  See  title  Z-aM^  ;  Tfitb- 
fw^-rrvf.— 2dly,  It  is  ulVd  for  purgation  by  trial,  from 
l^tM :  and  hence  the  !tt.Li  JlepUx,  and  iada  irifhx  or 
IjJa  plena,  anion^  the  Saxo::,  mentioned  In  the  laws  of 
King  E:bclrcd  an^  X.  Henry  1.— jdly,  Lada  is  applied  to 
a  hde  or  court'c  of  water ;  Cema'ea  ui'cs  watcr-lade  or 
watcr-courf;  :  And  Sptlman  fays,  that  LiJa  is  a  ciiinl  to 
carry  water  from  wet  grounds  ;  fomctimcs  LaJa  ftgnifies 
a  broad  way.  Spclm.  dloj".  Mue.  Aug.  tea.  1 .  /.  8;  4, 

LADE,  Lode,  /.  The  mouih  of  a  river;  from 
Ssix.laJiattt  purgartt  becaufe  the  water  is  there  clearer; 
from  hence  Cticilade^  Ltchiadt,  ice. 

LADIES.  For  the  ordcrof  trial  of  duchrfies,  coun- 
tefiVs,  and  baroncfle.s  for  trcafon,  when  indiitcd  thereof, 
fee  the  ancient  ftatute  2  ///«.  4.  c.  14  ;  and  this  Dic- 
tionary, titles  Ptfj\  7'reajcn. 

LJEDORIUAI.  Reproach.  GirJj. Ca-ti,  c.  14. 


L  ANC 


L^S.EMAJESTATIS.  CRIMEN.  The  crime  of 
high  trealbn.  Ho  denominated  by  G/ajn/U,  I.  i.e.  2, 
Sec  Treafn, 

L^SIONE  FIDEI,  Suits  pro.  The  clergy,  fo  carl^ 
as  the  reign  of  King  SitptcH,  sttcmpted  to  turn  thctr 
ccclcrullical  courts  intocouns  of  equity,  by  entertaining 
iuita  pro  tafiane  fiJ<'it  as  a  Tpiritual  offence  againft  con* 
fciencc.  In  cafe  of  non  payment  of  debts,  or  any  breach 
of  civil  contra^s.  But  thry  were  chocked  by  the  con- 
flitutionsof  ClartKiion,  10  Htn.  2.  r,  ij.  Sec  this  Difl. 
lilie  Count  taltftajlical. 

IwliTARK  JERUSALEM.  %^t^adrngtf,maUa, 

LAFORDSWICK,  Sax.  AAj^W,  i.e.  iiuminut,  and 
Jhvic,  froditia  \  iefideliias  erga  dcminutn  ]  A  betraying 
one's  lord  or  matter.  This  word  is  found  in  King  Ca- 
niite*%  laws,  f.  61.  And  in  the  laws  of  King  //m.  i. 
Ug.  I.  f.  13. 

LAG  A,  {Itx)  The  Law.  Ma^na  Clarfu.  Hence  we 
deduce  SaxonJage,  Mtrtcu  lagt,  OaneJagt,  Sec, 

LAG.'XN,  Goods  funk  in  the  fc.i,  from  Sax.  A^^t?* 
wirtr/.J  When  mariners  in  danger  of  Ihipwreck  caftgoods 
out  of  the  fiiip^andbccaufc  they  knowthey  arc  heavy  and 
fink,  firtcn  a  buoy  or  cork  to  them,  that  they  may  find 
snd  have  them  again,  if  the  Ihip  be  loft,  thcfe  goods 
arc  called  /agan  ;  and  fo  Icng  as  they  continue  upon  the 
fea,  belong  to  the  Lord  Aamiral ;  but  if  they  arc  cart: 
away  upon  the  land,  iliey  are  then  a  wreck,  and  belong 
to  the  lord  entitled  to  the  fame.  5  Co.  Rtp.  ic6.  Lagan 
is  ufed  in  old  authorities  to  denote  that  right  which  the 
chief  lord  of  the  fee  had  to  take  goods  call  on  (bore  by 
the  violence  of  the  fea,  ^c.  Bra^.  Hb.y  <ap,z.  Sec 
this  Dia.  title  //'m*;  Fiot/am, 

LAGEDAYUM.  LaghJay,  A  law-day,  or  time  of 
open  court.  Co-wcUedit,  xjzy. 

LAG^MANfLegamnn/iusi  LngnmaRnuttS^\m.  Homo 
bnlitnt  hgtm  ;  homo  Itgalh  feu  Ifguimui ;  fuch  as  we  call 
now  good  men  of  the  jury.]  The  word  is  frequently  ufed 
in  OofmjJny^  and  the  laws  Ed'wai  Atht  Ccn/ffor,  r.  38. 
Sir  Ed'w.  Cekt  fays,  A  Lageman  was  he  who  h.id  focam 
i^/acain  fuptr  hominet /u9f,  i.  e.  a  jurifdiflion  over  their 
pcrfons  and  cftates  ;  of  which  opinion  were  and 
Lat.thr.rtf,  and  that  it  fignifies  the  Thanett  called  after- 
wards Barons,  who  fat  as  judges  to  determine  rights  in 
courts  of  jufticc.  In  ferauts  confult*  de  Montne/tj 

3,  it  is  faid.  Let  twelve  Laghmen,  which  Lamhard 
renders  Men  of  Lawj  •viz..  fix  EngViJh  and  fix  iViUb,  do 
right  and  juftice,  t^V.  Blount. 

LAGBN, /f/£/ff<3,  Fletay  /ib.  z.  tap.S,  Inantient 
limes  it  was  a  mcafure  of  &x/txtarii.  Hence  perhaps  our 
Hagon.  The  lieutenant  of  the  Tower  has  the  privilege  to 
take  imam  lagenam  f/w,  ontt  tnalum  tif  retro,  of  all  wine 
^^lip$  that  coine  up  to  the  7j£'(i«.'j.  Ptter  Lejcejiert 
in  liis  /intiquitits  of  Chejhirt,  interprets  lagtna  ^vintt  a 
bottle  of  wine. 

LAGHD  A7,  or  Z.rtAdfa)'.  Set  Lagtde^um^  Lavo-daj  : 
LaglftMOi,  fee  Lagcmaa. 

LAGKSLITE,  LAGSUTE,  LAHSLITE.  Sax. 
lag,  lex  Sejlitf,  .-uptio.]  A  breaki.ig  or  tranfgrcffing  of 
the  law;  and  fomctimcs  the  punishment  inftided  for  fo 
doing.  f^g.IJ.  I.  f,  \y, 

LAGON.  See  Lagmt,  and  5  Co.  106. 

La  I  A,  A  bread  w.iy  in  a  wood  ;  the  iamc  with  lada, 
which  fee  Man.  zing.  um.  i-pag.  483, 


LAIRWITE;  Lecherwite  ;  Lecekceldow. 
From  Sax.  Ifgat,  concumberc,  &  w.-.e,  mulcla.]  Paraa 
Vtl  muUla  cj^cnJtmiutn  m  adulicrio  tS  f^i'iucatiom  ;  and 
the  privilege  of  puniihing  adultery  and  fornication  did 
anciently  belong  to  the  lords  of  lomc  manors,  in  refe- 
rence to  their  tenants.  FlttOt  lib.  1 .  f .  47  :  4  Injl.  206. 

L  AMMAS-DAY.  The JirJI  oi  .^tigu/},  fo  called 
liinh  mnft\  on  which  day  the  tenants  that  held  land  of 
lUc  cathedral  church  of  York  (which  is  dedicated  to  St, 
Petir  ad  i-'incuUi)  were  bound  by  their  tenure  to  bring  a 
live  lamb  into  the  church  at  high-mafi.  It  is  oti)crwife 
faid  to  come  from  the  Sax.  hlajmirfe,  viz.  loaf  maft,  as 
on  that  day  the  EtigUp  made  an  cfcring  of  bread  made 
with  new  wheat. 

LAMPRAYS,  feef//*. 

L.-^MPS.  None  but  Bririjh  oil  to  be  ufed  for  lamps  I* 
private  houfes.  under  pen.aliy  of  40/.  8  ^an.  c.  9.  §  i3. 
See  title  CdfTj'///.  ^yjiat.  11  G^?.  3.  2^,  for  paving 
and  lighting  London,  the  wilfully  breakmg  or  ext!n< 
guithiog  any  'smp  incors  the  penalty  of  201.  for  cacli 
lamp  or  light  dellroycd  or  extinguilhed.  Sec  tit.  London. 

LANCASTER,  was  created  into  a  county  palatine-, 
ann^  50  Edi^.  111.  and  granted  by  the  King  to  his  fon 
'John  for  life,  that  he  Ihould  have  jura  regalia^  and  a 
King-like  power  to  pardon  ireafons,  outlawries,  and 
make  juftices  of  peace  and  jufliccs  of  aflifc  within  the 
faid  county,  and  all  procefTes  and  indidrnents  to  be  itt 
hii  name.  Sec  this  Di^l.  title  Ccuniiet  Palafint, 

There  ii  a  fc.il  for  the  county  palatine  and  another 
for  the  Duchy,  /.  t.  fuch  lands  as  He  out  of  ihecountf 
palatine,  and  yet  arc  part  of  the  duchy  ;  for  fuch  there 
are,  and  the  Dukes  of  Latcafttr  hold  them,  but  not  as 
counties  palatine,  for  they  h.idnot  Jiint  regn/ia  over  thoCc 
lands.  2  Lut'xv.  1236:  3  <$'<t/^.  i  ic,  ill.  See  title  C^.?//. 
tfllcr  of  the  Duchy^  The  ftatute  37  //.  8.  t.  16,  annexed 
lands  to  the  ducliy  Lancn/itr,  for  the  eolargemenc  of 
it.— Fines  levied  before  the jullices  of  adtfi:  of  l.amaf.tr, 
of  lands  in  the  county  palatine,  fhail  be  of  equal  force 
with  thofc  acknowledged  before  the  juHices  in  the  Com- 
mon Pleas.  Stat.  37  //.  8.  e.  19.  Procefs  againll  an  out- 
lawed pcrfon  in  the  county  palatine  of  Ltincafltr,  is  to  be 
diredlcd  to  the  Chancellorof  the  duchy,  who  fhall  there- 
upon ilTuc  like  writs  to  the  (hcrliF,  ^c.  fiat.  5  C5' 6 
i'./iy.  6.  e.  z6.  The  Aatute  1 7  Car.  2,  concerning  caufcs 
of  replevin  lhati  be  of  force  in  the  couit  of  Common 
Pleas  for  the  county  palatine  Lsntejhr^flat.  19  Car.  z, 
f.  5.— By  fiat-  17  OVc.  2.  f.  7,  the  Chancellor  or  Vicc- 
Chancellor  may  by  commiHion  empo^ver  perfons  to  take 
affidavits  in  :iTiy  caofe,  ^r.  depending  in  the  Chancery 
or  Courts  of  Sclfions,  in  any  pica  whaifocvcr,  civil  or 
criminal. — A  quay  to  be  made  at  Lcncajlcr,  Jj.u.  23 
C(o.  2.  c.  12. — See  the  fiatutts  19  G.-*.  3.  r.  45; 
27  Gto.  3.  e.  34,  enabling  the  Chancellor  and  Council  of 
the  Duchy  to  fell  fttfarm  rtnit.  By  fiat.  34  Gee.  3.  c.  46, 
the  Chancellor  or  Vice  Chancellor  ot  the  duc!iy  and 
county  m.iy  authorize  pcrfons  to  take  fpeclal  bail  in 
afticn^  depending  in  the  Court  oiCtnnim  PUaio(  ihc  faid 
county.— -The  Juftices  of  the  faid  court  to  make  rules  is- 
tojullifying  bail,  C' f.— By  fa.  34  Gte.  58.  to  pre- 
vent tlie  removal  of  fuiis  from  the  infcricur  Courts'of 
the  county  into  the  faid  Court  of  Common  Pleas,  ff>. 
curity  is  to  be  given  by  the  defendants  ri-nioving  (uch 
fuits  for  payment  of  ihc  fum  demanded,  if  recovered  in 
the  Court  of  Common  Pica:. — Sec  farther,  titles  Connnjs 
Palatinf  i  Durbum, 

LA.NXETX^ 


LANG 


L  A  N  D-T  AX. 


LANCETI,  J^rinla  ^Hidam,  ftd  tgnatte  fpeciti. — A 
fare  of  fcrvitc  tenants  under  the  accient  feudal  fyllem. 
See  SfitUt.  in  -v.  Laaceia,  ' 

LAND,  /fTTrt.]  Signifies  generally  not  only  arable 
ground,  meadow,  palTure,  woods,  moors,  waters,  i^c, 
bu:  alfo  melTuagcs  and  houfes ;  for  in  ccnvcjnng  the 
land,  the  buildings  paTs  with  it.  Co.  Lit.  4,  ^  In  a 
more  rertrained  fenfe  it  is  aiablc  ground  :  and  the  land 
of  every  man  is  faid  in  the  Jaw  to  be  inciofcd  from  that 
of  others,  though  it  lie  in  the  open  field  ;  fo  that  for  any 
trelpafs  therein,  he  fliall  have  the  writ  quart  clauftm  fi-C' 
gi:,  &c.  Dc.}.  iJ  Stui^,  8,  In  a  grant  land  may  extend 
to  meadow,  or  paAure,  if^.  But  in  writs  and  pleadings, 
it  figniries  arable  only.  1  fenr.  260. 

Cehc^i  Lit.  Itb.  I.  cap.  z.ftS.  i4,fay5,7V/T*i  rjl  notnen 
geKeruIiJJimum  fs  (Smprehttu/it  omati Jftcin  terror,  but  pro- 
perly terra  <lidtur  <t  teitfiiio,  quia  vcmere  ttritur\  and  an- 
cientivit  was  written  w.:ii  a  finglc  r,  end  in  that  fenfe 
includes  whatever  may  be  plowed.  The  earth  hath  in  law 
■  great  extent  upward*,  for  cujut  eji  foium  cjut  eft  itfi^ue  ad 
caraim.  Co.  g  Rcj\.  ySlursJ*iiQA^e,  See  zComm.  cc.  1,  2  : 
and  this  Did  tiilc  HtreditamKtt» 

Where  land  lhall  be  taken  as  money,  ormoney  island, 
fee  title  Chmutry. 

LANDA,  Alawnoropen  field  without  wood.  CotuH. 

LANDBOC,  (from  the  Saxon  Land  and  Boc^  Libur) 
\^'as  a  charter  or  deed  whereby  land  was  held.  S/t/to, 

LANDCHEAP,  Saxon  Lavd-ceapt  from  Ctapan,  to 
buy  and  fell.]  An  ancient  cullomary  fine,  paid  at  every 
alienation  of  land  lying  within  fome  manor,  or  liberty  of 
a  borough.  Pit  Maiden  in  E/jix,  there  is  to  this  day  a 
cullom  called  by  the  fame  name,  that  for  certain  houfes 
and  lands  fold  within  that  place,  thirteen  pence  in  every 
mark  of  the  purchsfc-nioney  ftall  be  paid  to  the  town; 
and  thiscuftom  of  h:;J dtap,  they  claim  {inter  alia)  by 
a  grant  from  the  Billiop  cf  Londen,  made  anno  5  H,  4. 

LANDEA,  A  dwc^i'm  ma.-pj  lands  to  carry  water 
into  the  f;  a.  Du  Can^e. 

LANDEFRICUS,  Lanfrsem.']  The  lord  of  the  foil, 
or  the  landlord  :  from  Saxon  land,  and  r/ca,  racier.  Leg, 
E:hilred,e  6. 

L ANDEGANDMAN,  One  of  the  inferior  tenants  of 
a  manor.  See  Spe/man. 

LAND-GABLU,  A  tax  or  rent  ifTuing  out  of  land, 
according  to  Domtfday.  Sptltr.em  fays  a  penny  for  every 
houfe  ;  tlic  IVtlfa  ufe  pridgtwel  or  Ui'idgarjil. 

This  Landgavel  or  Landgabci,  iu  the  regifter  of 
Dmr.tfday,  was  a  quit-rent  for  the  fcite  of  a  houfc,  or  the 
land  whereon  it  flood,  the  fame  with  what  we  now  call 
ground-rent.  Dcmcjdpy\  in  Lincoln. 

LANDIMERS,  Jgriniti^jares^  Meafurcrs  of  land,  fo 
called  of  old  ;  from  the  Sax.  Gtmara»  i.  c.  Termiaut} 
and  hence  we  fay  Meerj. 

LANDIRE.CTA.  In  the  tofffl  times  the  duties  which 
were  laid  upon  all  that  held  land,  were  termed  Trinoda 
micejfitas,  I'iz.  Expediiinn,  Lurghhcte  bnghite  ;  which 
duties  the  Saxofti  did  not  call  j'erviiia  :  becaufc  they  were 
not  feodal,  arifing  trom  the  condition  of  the  owners,  but 
Javdiri-^Sa,  rights  that  charged  the  very  land,  whoever 
did  poflefs  it.  Spdm  of  Feuds.  SezTrificda  Necf^tas. 

L.ANDLORD,  He  of  whom  lands  or  tenements  arc 
holden ;  and  a  Landlord  may  difirain  on  the  lands  of 
tommon  right,  for  rent,  fcxviccs,       Co.  Lit.  57,  205. 


IvcLottdtn,  if  a  tenant  commit  felony,  ^c.  whereby  hit 
goods  and  chattels  become  forfeit  ;  the  X*andlord  Dial! 
be  paid  his  rent  for  two  years,  before  all  other  debts  ex- 
cept to  the  King,  out  of  the  goods  found  in  the  houfe. 
Pfiv.  Lor.d.  7;.  See  title  Lmidcn, 

LANDLORD  and  TENANT,  For  the  law  chiefly 
relating  to,  fee         Dijlrtj's  i  Leafti  Rent  i  Replevin  i 

LAND-MAN.  Terriccht  The  terre-tesant. 

LAND-TAX.  A  tax  impofed  on  land,  (and  pcrfonal 
property,)  by  ftatuic^  annually  pad  for  that  purpofe.  This 
and  the  m:di-tax  arc  confidcrcd  as  annual  taxes  impofed 
on  the  Subjeft  ;  the  other  taxes  arc  pcrnianDnt. 

The  afieffmcnt  or  valuation  of  efiatcs  hereafter  men. 
tioned,  made  in  the  year  1692,  though  by  no  means  a 
perfeft  one,  had  this  eiFc£t,  that  a  fupply  of  half  a  mil- 
lion fterling  was  equal  to  is.  in  the  pound  of  the  value  of 
the  eftates  given  in.  And  according  to  this  valuation, 
from  the  year  1693  to  the  prefcnt,  the  land-tax  has  con- 
tinued an  annu.1l  ch^.'ge  upon  the  Subject,  above  half  the 
time  at  4/.  in  the  pound  ;  fometimes  at  3/. ;  fomctime> 
at  2/.;  t^viceat  \s.  (A.  D.  1732  and  3);  but  without 
any  total  intermifTion. 

The  method  of  raifing  it  (fiiortJy  ftated)  is  by  charg- 
ing a  particuLir  fum  upon  each  county,  according  to  the 
valuation  in  1692  ;  and  this  fum  is  aflcfred  ard  laifcd 
upon  individuals  (their  pcrfonal  eAatcs  as  well  as  real 
being  liable  thereto)  by  commiiHoners  appointed  in  the 
a£^,  being  the  principal  landholders  in  the  county,  and 
their  ofiiurs. 

The  commiffioners  arc  appointed  annually  in  the  re*- 
newcd  z<X,  but  they  cannot  execute  the  office  in  any 
county,  except  in  Wales,  under  a  penalty  of  50/.  unlefs 
they  have  iome  eftate  or  iotcrcft  in  land  within  the  county, 
of  the  clear  yeaily  value  of  ico/.  and  which  vjai  taxed 
for  that  fum  at  leaft  tlie  year  before.  See  the  ftaiuiis 
5  G(o.  3.  c.  2t  :  zZGit^  3.  c.  2.  449. — The  affciTori 
and  coUcdors  arc  pAcipal  inhabitants  appointed  by  the 
commiluoncrj.  i  Comtn.  c.  8. 

The  colleges  in  the  two  Univerfitics,  as  alfo  at  Wind- 
for,  Eton,  W'inchefter,  and  Wcftminrter,  arc  exempted 
from  the  Land-tax  in  refpefl  to  the  fcite  of  tlicir  col- 
leges and  the  falaries  of  the  Mailer,  Fellows,  t^c,  and 
alfo  the  lands  annexed  to  them  and  other  hofpitals  before 
1693,  not  leafed  to  under-tenants. — The  ftat.  32  Ccc.  3. 
r.  alfo  exempted  fuperancuatcd  fca-ofBccrs  and 
their  widows. 

Clerics  appointed  under  the  Land-tax  Ads  receive 
their  allowance  under  an  annual  warrant,  and  their  ap- 
pointment is  at  leail  for  a  year.  1  Tam  Rep.  147. 

For  the  particular  provifions  of  tlie  Land-tax  Aft,  fee 
Bum's  JjiJ} ice  i  and  for  the  origin  of  the  Land-tax,  this 
Dift.  title  Taxes.  What  follows  may  not  be  cnaccepublc 
in  this  place. 

The  ancient  method  of  taxation  wss  by  e/cuage,  which 
was  on  land  held  by  hdght  firniue-y  and  by  tallage  cn 
the  cities  and  brc^ughs,  and  it  was  madein  tliis  mancer  : 
When  the  King  wanted  money  for  his  wars,  thofe  te- 
nants th.\t  did  not  attend  liim  in  pcrfon,  paid  him  an 
aid,  and  the  aid  was  afrefled  before  the  Juiiices  itinerant. 
It  W2S  generally  a  gift  of  all  the  inhabitants  as  a  body 
corporate  ;  if  they  did  not  give  according  to  the  wants 
of  the  Crown,  the  J eiltciar  enquired  into  their  behavi- 
our, and  if  there  were  any  forleilures  of  their  ch;irters. 
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qutnvArranta^f  Citne  oat,  to  Tcize  their  liberties  into  the  | 
King's  hands.  But  £ihv,  I.  found  thik  way  of  laxin? 
by  cfcuagc  and  talliAgc  to  be  very  incomplete ;  becaufc 
wars  were  drawn  out  into  great  length  and  expcncc  ; 
nnd  therefore  he  formed  into  diilinil  bodies  the  tenants 
in  eaf>ite  that  held  great  baronU-s,  and  ihcfe  were  called 
xhe  barcnn  majorts,  (the  now  Peers  of  Parliament  ;)  and 
the  rcprelcnutivcs  of  the  barones  nuwrcs  and  of  fcveral 
corporations,  •viz.  the  citizens  and  burgcfTc?,  of  whom  he 
made  one  body  ;  which  nowconipofes  the  Houfe  of  Com- 
mons. Giib.  Treat,  ef  the  Excbcj.  192. 

King  EJwarti  1.  granted  the  people  Magna  Charta, 
which  they  hnd  long  contended  for,  and  alfo  the  charter 
of  the  forclh ;  and  for  MainaCharta  they  granted  the 
King  a  nftecnth,  by  the  name  of  i^nn/^ea'mant  partem 
emnium  botttirum  \  fo  liiat  inllcad  of  particular  anclTmcnts 
in  cities  nnd  boroughs,  there  was  one  univerfal  alTcfT- 
jncnt  of  the  fifteenth  of  all  their  fublUncc  :  this  fifteenth 
feems  to  h.ive  been  at  firft  made  out  of  the  ccclcf1.1tlic.1I 
tenth  ;  for  the  Popes  claimed  the  tenths  of  all  benefices  j 
it  was  therefore  cafy  to  know,  by  the  Pope's  cullcAions 
of  his  tenths,  what  was  the  value  of  every  ccclufiaflical 
benefice*  for  the  Pope's  ti:nih  was  reckoned  at  21.  per 
pound,  and  therefore  the  hfteenth  mull  be  \s.  \d.  The 
benefice  confillcd  of  the  glebe  and  the  tenth  part  of  the 
townOiip  ;  therefore  by  the  valueof  the  benefice  deducting 
tbc  glebe,  they  knew  the  true  valueof  the  townfhip,  and 
how  to  fct  a  6fteenth  upon  it :  fo  that  the  fifteenth  of  the 
lownflups  were  certain  fams,  fct  by  the  King's  uxors 
and  collectors  under  the  aA  of  parliament ;  and  com- 
mifTions  were  granted  to  the  taxors  and  colleftorsof  them 
ur.der  the  Great  Seal ;  bot  in  coMtfting  of  the  fifteenths 
the  fums  only  appeared  in  the  books  below.  And  the 
coUeftors  of  every  lownfhip  either  returned  their  collcc- 
\\<AXK  into  the  Exchequer,  or  clfc  there  were  head  colteitlcrs 
for  the  whole  county,  who  returned  it  thither;  there 
were  likewilc  commillioners  appointed,  to  fupervifc  fuch 
taxation  and  colledlons.  But  about  the  time  of  tJiv.  III. 
there  were  certain  crtablifhed  fums  fct  upon  every  town- 
fhip;  and  fo  n»  the  King's  wants  incrcafcd,  they  gave 
one,  two,  or  three  6fieenths.  GiM.  193,  194.. 

We  find  in  the  times  of  Htnry\\\\.y  Queen  £//z,t- 
httht  and  King  "Jams  I.,  that  they  raifed  both  fubfidics 
and  fifteenths ;  this  was,  bccaufc  the  value  of  things 
increafed,  and  therefore  the  old  fifteenths  were  not  .ic- 
cording  to  the  then  true  value  of  townfliips.  And  there- 
fore they  contrived  that  the  fubfidy  Ihould  be  raifed  by  a 
pound-r.iu:  upon  lands,  and  likcwifc  a  pound  rati:  upon 
good!» ;  and  we  find  in  the  fubfidy  4  Car.  (which  is 
t.iid  to  be  the  gn'atcrt  fubfidy  that  ever  was  gi^en,  and 
which  paflcd  upon  the  Petition  of  right)  tliere  was  41. 
in  the  pound  Idid  upon  land,  and  2/.  ^d.  upon  goods  ; 
now  .\s.  upon  land  amounts  to  three  ftftrcnrlis,  ;ind 
zi.  ^el.  which  was  upon  goods,  to  two  f)fte(.>nth« ;  but  in 
this  they  Jiad  no  regard  tothe  old  rates  ni^e  in  the  tax- 
book  of  the  fcveral  townfhips,  otherwife  than  to  difcovef 
the  valueof  the  land*. ;  but  a  method  is  chalked  out  by 
the  aft  of  patliamcnt  to  appoint  commrfTioncr?,  affcflcr*, 
and  collector.^,  in  order  to  rate  2nd  get  in  the  faid  fub 
fidy.  lb$,{. 

This  was  found  very  inccnvenient,  becaufc  the  com- 
mifTioners  ufcd  to  be  favourable  to  their  own  county, 
therefore  it  was  found  neccfl'ary  to  revive  fo  far  the  ancient 
method,  as  to  appoint  a  certain  fum;  and  in  the  time 
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of  the  civil  u-ar.thc  I.ong  Parliament  would  noifetflcsny 
perfons  to  appoint  commilTione.'^),  but  the  appotntinent  of 
commifliuners  was  made  in  the  a^  itftlf :  And  in  this 
new  manner  of  taxing,  titcy  appointed  the  fum  to  be 
levied  on  each  particular  county,  tn  the  afl  ilfcif ;  well 
as  the  commiCTioner/  names,  and  where  to  levy  it ;  and 
the  fix  affociaied  counties,  viz.  lUdJUj€x»  Krvj , 

Siijjix,  Surrey,  and  Hertford,  btriog  not  ipcilcd  and  piU.ifijed 
in  the  civil  wars,  and  more  hearty  to  the  Parliament  m- 
tcrefl,  were  taxed  higlier  than  any  other  cojuiies  in 
EitgUad.  Glib.  194,  195,  196. 

After  the  Revolution,  to  fuppon  }Cing  WiUiam  in  Iits 
wars  with  Frame,  it  w.t»  neccflary  to  come  into  a  land- 
tax  ;  and  from  16S4  to  1693,  the  tax  was  made  by  s 
pound-rate,  like  the  former  fubfidies ;  but  when  the 
people  found  that  the  war'  was  like  to  hold,  about  16^3. 
the  tax  was  mightily  Icnciied,  every  body  being  williug 
to  eale  his  neighbour ;  and  then  thi-y  came  to  lay  a  rate 
upon  every  county,  and  the  alfociating  countic!,  being 
very  zealous  for  thcgovcrnmei  t  in  the  flcvolution,  and 
having  taxed  thtmfelvc^  higher  than  their  neighbours  in 
1693,  it  was  argued  that  thofe  counties  were  better  able 
to  bear  the  tax,  and  thercfurCt  in  1693/  they  laid  the 
difproportioned  i'uiu,  that  arc  now  the  flandard  of  the 
land-tax.  Ibid. 

On  comparing  the  fubfidy  taw,  4  Ca^.  1,  with  the 
prclent  land-tax,  and  confidtring  the  innnner  cf  gather- 
ing them,  the  following  obfcrvaitons  arifc:— In  the  old 
time,  according  to  the  way  of  making  war  then  ufcd,  the 
tenants  p<r  baroniam,  and  by  knight-fervice,  were 
obliged  to  be  in  the  camp  40  days,  at  their  own  cxpcnce, 
and  the  efcuagc  was  levied  u}>on  the  defaulteri ;  but 
when  the  art  of  war  improved,  and  armies  were  brought 
into  tlie  field  that  continued  «  long  timci  ihcy  made 
their  taxation  by  way  cf  fubiidy  ;  whicli  was  fo  much  in 
the  pound  upon  the  perfcnal  and  real  cjlate  ;  and  whcrrc 
there  wercditTcrcnt  times  of  taxation  and  collecting,  they 
were  called  fo  many  ditFcrcnt  ftibfidies ;  and  the  Spiri- 
tualty gave  their  \ak  in  convocation,  and  the  Tempo- 
rally in  Parliament ;  but  the  convocation-tax  alwavs 
pafTcd  both  houfcs  of  PHrliament,  fincc  it  could  not  bind 
as  a  law  till  it  had  the  confcnt  of  the  leginature.  Their 
tax  was  made  according  to  the  rate  in  the  King's  books, 
and  fincc  a  tenth  was  p.iid  yearly  to  the  Crown,  they  only 
taxed  the  other  riinc  part*  as  they  flood  in  ihofc  books. 
The  Tcmporaky  and  Spiritualty  were  taud  in  the  fame 
manner  as  to  their  pcrfonal  cllatc  ;  but  as  to  their  real 
ellate,  what  was  given  in  convocaaioa  cxcufed  their  lax 
^uaad  their  fpiritu rallies.  The  commillioners  for  exe- 
cuting tiie  .-lit  were  appointed  by  the  Lord  .Chancellor,' 
Lord  Treafurcr.  or  other  gre;;t  officers  of  the  Crown,  or 
any  two  of  ihcm,  the  Lord  Chancellor  being  one.  Cith, 
197,  198. 

The  prefcnt  hnd  tax,  thoughit  foilott?  the  plan  of  the 
fubfidies,  T/*..  in  taxing  fo  much  on  ilic  pctfona),  and  fo 
much  on  the  real  ciUtc,  yet  it  differs  in  two  material 
circumdan'-es,  t/z.  that  there  is  a  fum  impoffd  on  each 
particular  county,  :.nd  thai  the  coramiiTioners  arc  named 
m  the  a£t  itl'clf ;  this  came  in,  in  the  time  of  iSc  civil 
war,  in  this  manner;  they  at  firil  taxed  according  to 
the  pound  rate,  fiut  when  the  zeal  of  the  people  fell  off, 
they  found  it  ntc-  iTary  to  fet  a  lum  upon  each  particular 
couiity  :  io  thai  iIitv  taxed  them  according  to  the  highcft 
lum  that  IxkC  beea  levied  in  fuch  ccumv,  and  obliged 
^  ihcm 
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iliem  10  make  it  up  ;  and  they  being  then  in  oppofiiion 
to  the  Crown,  ihcy  named  the  coinmiflioners  in  the  acl 
iifclf ;  and  this  way  of  taxing  was  afterwards  followed  at 
the  reiloraiion,  bijcaufe  they  found  it  (or  the  eafc  of  the 
Crown  to  nante  particular  Turns  in  the  aft  of  Parliament, 
and  then  they  named  commiiTioncrs  alfo,  who  were  to 
aflifs  and  rate  e:ich  particular  inhabitant.  Giifi.  tgS. 

The  commilTioners  by  the  fubfidy,  were  duly  to  execute 
that  act;  but  by  ihcland-tax  they  were  directed  inapir- 
ticular  manner  how  they  ihould  do  it :  th.u  u  to  fay,  by 
mnking  the  dlrtribuiion  of  the  particular  fum  upon  eacli 
pardcular  hundred,  htlic  and  wapentake  ;  but  by  both 
iawi,  they  were  to  fubdivide  themfelvcs,  and  the  refpcc- 
tive  commifIiDm;rs  were  not  to  ail  out  of  their  dirtriil. 
The  commiinonsrs  by  the  land-tax  ads  are  to  give  a 
nate  to  the  reCL-iver-^eneral,  of  the  names  of  tht:  acting 
commillioncrs,  and  lums  in  each  divifion.  We  do  not 
find  this  claufc  in  the  oM  fubfidy  law,  bccaafe  ii  was  not 
n  .'Ceflary,  where  there  was  not  a  particular  fum  impofeJ 
on  each  county.  Uiti. 

The  commiffioncrs,  both  in  the  fubfidy  and  land-tax, 
were  to  iJuc  their  precepts  to  the  conlbhks  and  other  ' 
inhabitantj,  and  to  appoint  afltffors  ;  and  by  botli  laws, 
the  conimiffionsri  arc  to  gi^■e  them  in  charge,  to  mark 
a  jurt  aifciTaient,  and  to  return  fuch  alTefl"iTicnts  to  t!ie 
co'timilfioncrs  ;  who  by  the  land-tax  were  to  return 
the  nunies  of  colleftors.  And  by  Iwih  laws,  the  pcrfons 
aggrieved  might  appeal  from  the  aflXFors  to  the  com- 
miliioncrs  ;  and  alfo  llock  upon  land  is  cxcufcd  from  pay- 
ing as  perfjoal  cllatc.  Cifi>.  199,  zoo. 

By  the  fubfidy  law,  the  comniiifioiicrs  appointed  col- 
leelors;  but  by  the  L-md-tax,  the  a/feflbrs  brought  in 
the  namesof  the  collcftors ;  becaufe  the  place  was  :\nfwer- 
bMc  for  [he  fums  fo  alfefled,  until  they  were  paid  in  to 
the  receiver- g.- nerd ;  and  therefore  it  was  neccfTary  that 
the  alFeilbrs  Oiould  appoint  collcflors :  but  by  the  fubfidy 
i^w^  there  was  no  particular  fum  locally  fivcd  ;  and 
ihcrcfurc  the  coHcilors  w.'re  appointed  by  the  commif- 
liontrs,  wh3  aCled  in  hrhalf  of  the  crown  ;  and  the  col- 
K'ftors  names  were  returned  ii^,  by  both  laws,  to  the  re- 
ceiver-general or  high  coUeclors ;  and  this  diipufiiiou  wii 
i;-.a;  tae  riCtivcr  might  know  in  whofe  hand»  the  money 
\.^s.  In  I'tz  fubfidy,  the  cotnmifiioners  appointed  the 
h;g5  collcrlors  in  each  ibirc  and  diufion,  to  whom  the 
fub  coUf^lors  «ere  accountable,  and  the  high  coUeflors 
were  accountants  to  the  E.xchcquer ;  and  one  duplirate 
of  thea!li:fr:ner.ts  was  given  to  ihc  high  colleflor,  and 
the  oihjr  returned  into  the  F.xchtquer,  to  be  a  charge 
upon  the  high  col!e£lor*s  receipt :  But  according  to  the 

:"( ■  ■  ic  ' :  -  ^-  I.ind-tax,  the  rc:.:  -^r  n  ium\  p  ;■  ■•■  i- : liy 

..furcr  ;  and  iv.  'I 
;  .:ior.  is  to  bs    .  , 

.Th.i  -irriinjr  utbc  returned  ii. lou^j  .u-ji-cT  ;  tlii-  c.n. 
plicate  recorned  to  the  receiver,  is  to  charge  the  colleft- 
ors,  and  th  v.  rct-in^.-^^  •  ito  th^:  Fvchcquer,  to  charge  the 
rcceivcr-gcru 

Tht  high  y  hw,  gave  fecuricy 

to  the  commui..  TL  ■  1.1.  .  ..n^c,  to  aufwer  the  mo- 
ney by  them  received  ;  but  tunv  Uic  receivcr-general,  by 
(fte  con!litut:on  of  the  IVeafury,  gives  fccurity  to  the 
Ctown.  In  the  fubU-iy  law  and  land,  tax,  the  under- 
collcilor  was  to  diftrain  the  panics  refufi.ig  to  pay  the 
fum  afTefTcd  :  and  by  the  OibGdy  law,  the  under-colleft- 
•t$  paid  iu  ihe  money  colle^ed  to  the  high  coUeilcr,  who 
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was  an  accountant  at  the  Exchequer  ;  but  by  the  land- 
tax,  the  colledors  are  to  pay  in  iVt  money  to  the  re- 
ceiver, and  he  is  the  accountant  at  the  Exchequer.  Jf 
the  coileflors  did  not  pay  in  the  money  they  had  collefled 
to  the  receivers,  the  commiiEoners  were  to  iraprifon 
them,  and  feize  their  effeds  ;  but  if  the  proportion  was 
not  anfwered,  the  place  itfclf  was  anfwerable,  by  a  re* 
aflellmcnt  of  the  conimifiioncrs.  By  both  I-ivvs,  the  col- 
ledurs  had  precepts  and ani-iTments  delivered;  and,  un- 
der fuch  precepts,  had  authority  to  dillrain  the  lands  and 
goods  of  the  pcrfons  fo  afTcflcd,  by  virtue  of  the  ad.  Uy 
both  lawii  the  parties  were  to  be  taxed  for  good?,  in  the 
place  where  they  dwelt.  By  both  laws  the  diArefs  was  to 
be  fold,  and  the  overplus  paid  to  the  owner  ;  by  the  fub- 
fidy law,  in  eight  days  ;  by  the  land-tax,  in  four  days  : 
and  for  negle£4  or  reiufal  to  pay,  and  failure  of  diilrcfs, 
the  party  to  be  imprifoned.  By  the  fubf-dy  law,  all  die 
comniiffioners  join  in  one  certificate  ;  but  now  the 
commifliontrs  return  tlicir  e.lates,  which  in  each  divifion 
are  a  charge  upon  the  receiver- general ;  but  in  the  land- 
tax,  if  a  non-payment  in  any  place  be  certified  by  the 
receiver  under  bis  hand,  Exchcquer-procefs  is  to  iflue 
againll  the  ailing  commifiioiiers.  By  the  land-tax,  if 
land  doubly  taxed  comes  into  protellant  hands,  and  they 
get  r.  certificate  from  the  commiiTioners,  and  prove  the 
truth  of  the  ccniticate  before  tlie  barons,  by  tuo  credible 
wiineni's,  the  Court  of  Exchequer  is  empowered  to  dif- 
chargeluch  fum  from  the  pariftor  townfiup  in  which  the 
lands  lie,  and  that  difcharge  is  carried  to  the  Houle  of 
Commons,  in  order  to  be  difchargcd  out  of  the  general 
fum  the  next  year.  Jl:,i.  205,  204. 

LAND-TENANT.  He  tJiat  pofTeffcj  land  let,  or 
hath  it  in  his  manual  occupation.  14  £d.  3.  ffat.  1.  3, 
See  Ttrreuant. 

LANGEMANNI,  Lords  of  manors;  the  word  i$ 
thus  interpreted  by  Sir  E^-waVd  dke.  1  In^,  5.  They 
are  mentioned  in  DcmefJay. 

LANGEOliUM,  An  under  garment  made  of  wool, 
formerly  worn  by  the  monks,  which  reached  down  ro 
their  knees;  fo  called  becaute  iattsa  ^t,  Mon.  ^de^U 
tiin.  I.  /.  419. 

LANlS  DE  CRESCENTTIA  WALLfJI  TRADO- 
CENDIS  AiiSQUE  CUSTUMA,  &c.  An  arcirt.r 
writ  th.ic  lay  to  the  Culbjmer  of  a  port,  to  permit  one 
to  pafs  wool  without  p-iytng  cuftom,  he  having  paid  it 
before  in  U'olej.  Re^.  Orig.  279. 

LANTERIUM,  The  lantern,  cupcla,  or  ton  cf  a 
lleeple.  Co^iell.  edit.  1727.  Ar.gLSaer.  p.  i.  frtg.  775, 

LANO  NIGER,  A  fort  of  bifc  coin,  formerly  cur- 
rent in  this  kingdom.  Mem.  iu  Se^e.  Mich.  22  Ed.  i. 

LAPIS  MARMORiUS,  A  marble  flonc  about  twelve 
feet  long  and  three  feet  broitd,  placed  at  the  upper  end 
of  U'tfunittjiir  hall,  where  was  likcwife  a  marble  chair 
crcfled  on  the  middle  iberecf,  in  which  our  Kings  an- 
ciently fat  at  their  coronation  dinner,  and  at  otiicr  times 
the  Lord  Chancellor.  Over  this  marble  table  are  now 
ereftcd  the  Courti  of  Chancery  and  King's  Bench. 
Oiig.  Ji^ridical. 

LAPiS  PACIS,  The  fame  with  Qfiulam  pacii.  Du 
Frtjhe. 

LAPSE,  Lap/js.]  A  flip  or  omifHon  of  a  Patron  to 
prefcnt  to  a  church,  within  fix  months  alter  it  becomes 
void.  See  title  v/.YiJfiif/OT/ U. 

LAPSED  LEGACY,  See  Lexacj. 

LARCENY. 


LARCENY. 


LARCENY. 

Fr,  Larrttin\  \.kt.  Latroeinivm,^  A  Theft  Or  Felony 
of.  another's  goods*  in  his  abfencc:  It  is  ufually  divided 
into  Grand  Lan.'Tt,  and  Petty  Lancny* 

Grand  L&ntny  is  a  felonious  taking  and  carrying 
away  the  perfonal  goods  of  another,  above  the  value  of 
\zd.  not  from  the  pcrfon,  or  by  nighc>  in  the  houfe  of 
Oie  owner. 

Pitit  Larany  \%  when  tlic  goods  (tolen  do  not  exceed 
the  value  of  \  td.  It  agrees  with  grand  Larceny  in  all 
things  except  only  the  value  of  goCKis  ;  fo  that  whcrrvcr 
any  offence  would  be  gr;ind  Larceny,  if  the  thing  Helen 
wa«  above  \zd.  value ;  it  is  petit  Larceny,  if  it  be  but 
of  that  value,  or  under.  //.  P.  C.  60.  69. 

Bladjlovr,  uith  more  immediate  reference  to  its  de* 
r*ivation»  Latrec-mtim^  always  fpells  the  term  thus,  Lar- 
ciny;  and  diftingutflics  the  offence  into  two  forts; 
^mpU  Larciny,  or  plain  theft  unaccompanied  xviih  any 
other  atrocious  ctrcumftance  ;  and  mixed  or  cm/ou»d 
Lardity ;  which  alfo  includes  in  it  the  aggravation  of  a 
taking  from  the  houfe  or  perfon.  4  0«,v;.  r.  17.  As 
to  that  fpccici  of  the  latter  which  confifts  in  an  of-en  and 
'vicUift  taking  from  the  perfon,  fee  this  Didionary,  title 
Rohhry. 

The  Offence  of  Larceny  or  Larc/ny  then,  (for  either 
mode  of  fpelling  may  be  adopted)  Oiall  be  confidercd 
according  to  the  following  arrangement : 

I.  I.  Of  Simple  Larcc/ty, 
2.  0/  it  I  Pumjhf}i£tu. 
\\,  Of  mixed  or  etmfcund  Larceny, 

1.  Fnm  tht  H»ufe. 

2.  Privately  from  tht  Pnfoit, 

\.  I.  Simple  Larceny  is,  "  the  felonious  taking  and 
carrying  away  of  the  perfonal  goods  of  another." 

FirJ},  It  mull  be  a  taking.  This  implies  the  confcnt 
of  the  owner  to  be  wanting.  Thcrtfore  no  delivery  uf 
the  goods  from  the  owner  to  the  offender,  upon  trull, 
can  ground  a  Larceny.  As  if  J.  lends  B.  a  horfc,  and 
he  rides  away  uith  him  ;  or  if  one  fends  goods  by  a  car- 
rier, and  he  carries  them  away,  ihcfe  are  no  Larcenies. 
I  Ilal.  P.  C,  504.  But  if  the  carrier  opens  a  bale  or 
pack  of  goods,  or  pierces  a  velfel  of  wine,  and  takes  away 
part  thereof,  or  if  he  carries  it  to  the  place  appointed, 
and  afterwards  takes  away  the  whole,  thefe  are  Larcenies ; 
for  here  the  auimuj  furartdi  is  manifeft,  Hnce  in  the  firft 
cafe  he  had  othcrwife  no  inducement  to  open  the  goods, 
and  in  the  fecond  the  truH  was  determined,  the  delivery 
having  taken  its  effcfl.  3  IrjL  107.  But  bare  non-deli- 
very (hall  not  of  courfe  be  intended  to  arife  from  a  felo- 
nious defign;  fince  that  may  happen  from  a  variety  of 
other  accident!.  Neither  by  the  common  law  was  it 
Larceny  in  any  fcrvant  to  run  away  with  the  goods  com- 
mitted to  him  to  kepp,  but  only  a  breach  of  civil  trull. 
But  by  (latuic  33  Hen.  6.  r.  j,  the  fcrvanls  of  perfons 
deceafed,  accufed  of  embezzling  th  ir  maftcr's  goodi, 
may,  by  writ  outof  Chancery  (iffued  by  the  advice  of  the 
twoChief  Juftices  and  Chief  Baron, orany  two  of  them) 
an  1  proclamation  made  thcrcupon»  be  fummoned  to  ap- 
pear per/bnally  in  the  Court  of  King's  Bench,  to  anfwcr 
their  mailer's  executors  in  any  civil  fuit  for  fuch  goods, 
and  (hall  on  default  of  appe.irance,  be  attainted  of  fe- 
lony. And  by  fat.  21  lien.  8.  c.  7,  if  any  fcrvant  cmbez- 


xlcd  his  mailer's  goods  to  the  value  of  40/.  it  is  made 
felony  ;  c.xxcpt  in  apprentices  and  fcrvants  under  eigh- 
teen years  old.  Sec  titles  >j^^«w//V^  J  Servant.  Butirhe 
had  not  the  pofTeOion,  but  only  the  care  and  ovcrfight 
of  the  goods,  the  butler  of  plate,  the  fhepherd  of 
Iheep,  and  the  likc»  the  embezzling  of  tlicm  ik  felony 
and  Larceny  at  common  law.  1  Hal,  P.  C.  506  :  3  /n^. 
108,  So  if  a  giietl  robs  his  inn  or  tavern  of  a  piece  oi~ 
pl.itc,  it  is  Larceny;  for  he  hath  not  the  po(rcflion  deli- 
vered to  him,  but  merely  the  oic.  i  IlavSk.  P.  C.  e,  33. 
^  6.  And  fo  it  is  declared  to  be  by  fat.  3^4  W.  ^  M, 
c.  9,  if  a  lodger  runs  away  with  the  goods  from  his 
ready-furniflied  lodgings.  A  wife  cannot  be  guilty 
with  her  hulband  upon  this  (latute,  for  (he  is  under  his 
coercion.  O.  Ji.  1783.  No.  30.  Nor  without  her  hu(- 
hand,  if  it  lliould  appear  the  lodgings  were  let  to  /;t/n. 
O.  S,  1761.  No.  17.  Nor  even  if  it  fliouM  appear 
that  the  lodgings  were  let  jointly  to  both  the  hulband 
and  wife  ;  for  it  (hall  be  conllrued  to  be  the  ad  of  the 
hulband  only.  0.  B.  1758.  No.  105.  The  offender 
mull  be  a  lodger  at  the  time  the  Larceny  is  com- 
mittcd.  O.  B.  17S5.  No.  74.  The  indittlmcnt  niuft  alfo 
fci  forth  the  name  of  the  prrfon  by  whom  the  lodgings 
were  let.  O.  B.  1784.  No.  7.(7.  And  the  property 
flolen  muil  be  fuch  as  may  rcafunably  be  conllrued  the 
furniture  of  the  fort  of  lodging  taken.  Leach*s  Bav.i, 
P.  C.  1.  f.  33.  §  13,  ifi  n. 

If  the  Clerk  of  a  Banker  or  Merchant  has  the  care  of 
money,  or  if  he  has  .xcefs  to  it ;  for  fpccial  and  parti- 
cular purpofes,  and,  is  feni  to  the  bag  or  drawer  for 
money,  for  the  purpofe  of  paying  a  hill,  or  if  he  is  fenc 
for  the  purpofe  of  bringing  money  generally  out  of  the 
bag  or  drawer  ;  and,  at  the  time  he  brings  that  mcncvj 
he  clandeilincly  and  fccrcdy  takes  out  other  money  for 
his  own  ufc,  he  is  as  much  guilty  of  a  felony  a»  if  ho 
h.id  no  permiflion  or  accefs  to  it  whatever.  So  if  a  fcr- 
vant be  fent  to  a  library  for  one  particular  book,  and  he 
takcft  another,  or  being  Cent  for  a  hat  and  fvvord,  and  he 
lleaU  a  cane  ;  in  all  thefe  cafes  it  lias  been  faid  the  of- 
fenders arc  guilty  of  felony,  for  though  the  property  b 
delivered,  the  poffeflion  of  it  remains  in  the  true  owners. 
O.  B.  1784.  p.  129;,  1304.  So  alfo  where  a  perfon 
being  lelt  in  an  apartment  pawns  the  furniture  or  ether 
property  under  his  care,  nith  a  felonious  defign  to 
Ileal  it,  it  is  felony.  O.  B.  1785.  /.  717  :  0.5.  1786: 
Leutif't  Hawi.  P.  C.  i.e.  33.  §  6,  in  n. 

Under  fonie  circumllances  alio  a  man  m?-y  be  guilty 
of  felony  in  uking  his  own  goods ;  as  if  he  Itcals  them 
from  a  pawnbroker,  or  any  one  to  whom  he  hath  deli- 
vered and  entrutted  them,  with  intent  to  charge  fuch 
bailee  with  the  value ;  or  if  he  robs  his  o^ti  meflcnger 
on  the  road,  with  intent  to  charge  the  Hundred  with  the 
lofs  according  to  the  llatute  of //fcAj/?!*/-,  Fof.  123,4. 

So  where  the  owner  delivers  goods  to  a  carrier,  and 
afterwards  fecretly  ftcals  them  from  him  with  an  Intent 
10  charge  him  for  them,  ift,  becaufc  the  carrier  had  a 
fpccial  property,  and  the  polTcifioo  for  a  lime.  3  /nf, 
110:  Da/t.  373:  Puh.  126. 

In  further  explanation  of  this  pari  of  the  fubje£l  the 
following  is  defcrving  of  attention : 

To  make  the  crime  of  Larceny,  there  muft  be  a  felo- 
nious taking ;  or  an  intent  of  dealing  the  thing,  when 
it  comes  Brtl  to  the  hands  of  the  offender,  at  the  very 
time  of  the  receiving.  3  Inf.  107  :  Dait.^Oj.  And  if 
one  intending  to  Ileal  goods,  gets  pofTeilioa  of  them  by 
X  z  ejectment. 


LARCENY   I.  I. 


ejedment,  replevin,  or  other  procefs  at  law  unduly  ob- 
tained, by  fjifc  oath,  i^V.  it  is  a  felonious  taking.  5  Infl. 
64. :  K<l,  Rfp.  43, 44.  If  a  man  hath  ponelTion  of  goods 
once  Un-fully,  though  he  afterwards  carry  them  away 
with  an  i!)  intention,  it  ts  no  Larceny  :  where  a  taylor  em- 
bezzles cloth  delivered  to  him,  to  make  a  fuic  ot  clothes, 
tV.  it  ii  not  felony.  U,  P.C.St:  5  Rep.  31.  And  if  I 
lend  a  peribn  my  horfe  to  go  to  a  cenain  place,  and  be 
goes  there,  and  then  rides  away  with  him,  ic  is  not  Lar- 
ceny ;  but  remedy  is  to  be  had  by  a^ton  for  the  da- 
mage ;  though  if  one  comes  on  pretence  to  buy  a  horfc, 
and  the  owner  gives  the  tlranger  leave  to  ride  him,  if  he 
rides  away  with  the  horfc,  ic  is  felony  ;  for  here  an  in- 
tention is  implied.  Wccd'i  Infi.  364,  365.  In  the  above 
calej,  there  is  a  lawful  poffcflion  by  delivery,  to  exte- 
nuate the  otTcnce :  but  per  Tons  having  the  poHclTion  of 
goods  by  delivety,  may  in  fome  inlbnccs  be  guilty  of  j 
felony,  by  talcing  away  part  thereof ;  as  if  a  carrier  j 
open  a  pack,  and  take  out  a  part  of  (he  goods  ;  a  miller,  ' 
who  has  corn  10  grind,  ukes  out  part  of  the  fame,  with 
an  intent  to  Ileal  it,  l^c,  in  which  cafes,  the  pollcHion  of 
part,  dillin^  from  the  whole,  was  gained  by  wrong,  and 
not  delivered  bv  the  owner,  ^V.  //.i*.C.  62:  S.P,C, 
25:  t  H.:..i.  P.C  r.35.  §5. 

ToconAitute  Larceny  the  properly  muft  alfo  be  taken 
from  the  fm^'ejjisn  of  the  owner  ;  therefore,  to  Aatc  a  cafe 
more  at  large  which  has  already  been  repeatedly  al- 
luded to,  where  A.  intending  to  go  a  diilant  journey, 
hires  a  horfe  fairly  and  bona  fik<  for  that  purpofe, 
and  evidences  the  truth  of  fuch  intention  by  ai^ualty 
proceeding  on  bis  way,  and  afterwards  ridci  otf  with  the  I 
horfe, it  is  no  theft;  becaul'c  the  felonious  deftgn  was 
hatched  fubfcquent  to  the  delivery;  and  the  delivery, 
having  been  obtained  without  fraud  or  defign.  the 
owner  parted  with  his  polTetCon  as  well  as  his  property.  > 
O.  B.  1734.  P'  1294;  and  thereby  gave  to  ^.  doml-  ] 
nion  over  the  horfe  ;  upon  trull,  that  he  would  return 
him  when  the  journey  w.-u  performed.   0.  B.  1786. 
/-  333'  4  delivery  of  property  be  obuincd 

wiili  a  preconcerted  defign  to  (leal  the  thing  delivered, 
although  the  owner,  in  this  cafe,  parts  with  the  thing 
itfcir,  be  lUlI  retains  in  law  the  conlhudive  poiTcnioa  of 
it;  therefore,  where  a  man,  having  felonioufly  obutned 
(he  delivery  of  a  bill  of  exchange  under  the  fraudulent 
and  dclufivc  pretence  of  difcountlng  it,  converted  it  to 
his  own  ufe,  and  it  appearing  upon  tlu^  evidence  th^it 
the  oivner  never  meant  top:trc  with  potTcnton.it  was  held 
to  be  felony.  Q.  B.  17S4.  p.  294-  So  alfo  where  a  horfe 
was  obtained  with  the  fame  dclign,  upon  pretence  of 
trying  its  paces.  O.  B,  1779-  ^.363:  0.  B.  17S4. 
/.  295.  So  alfo  10  obrain  the  delivery  of  money,  with 
defign  fcloniouily  to  lake  it  away,  under  the  fallc  pre- 
tence of  haviiii;  found  a  diamond  ring  of  great  value, 
has  been  determined  by  nine  Judges  to  be  a  taking 
from  *hc  polTenion  of  the  owner,  and  confequcnily  fe- 
lony 0.  B.  x-ji^.p.  160.  So  alfo  to  obtain  the  delivery 
of  goods  under  the  pictence  of  purchafmg  them,  and 
tt»en  to  run  away  with  them.  R:tym,  276.  And  in  ge- 
neral where  the  delivery  of  the  property  is  made  far  a 
ecriain,  fpecizl,  and  particular  purpofe,  the  polfelTion  is 
fliU  fuppofcd  to  relide,  unpancd  with,  in  the  6rfl  pro- 
prietor. Thersfijrc,  where  a  marte.-  delivers  goods  to 
his  fervant  to  carry  to  a  cudomer.  but  indcad  of  fo 
doing  he  converts  ilicm  on  his  way  to  bis  own  ufe,  it  is 


a  felonious  taking ;  for  the  matter  had  a  right  to  coun- 
termand the  delivery  of  them,  and  therefore  the  pofTef- 
fion  remained  inhim  atthe  time  of  the  converfion.  O.B, 
1782.  No.  375  :  O.  B.  1783.  No.  28.  So  alfo  if  a 
watchmaker  ftcals  a  watch,  delivered  to  him  to  dean. 
O.B.  1779.  No.  83.  Or  if  one  fte^l  clothes  delivered 
for  the  purpofe  of  bcirg  walhed.  O.  B.  175S.  No.  iS. 
Or  goods  in  a  ehcll  delivered  with  a  key  for  I'afccuilody. 
0.  B.  1770.  No.  83.  Or  guineas  delivered  for  the  pur- 
pofe of  being  changi:d  into  half  guineas.  O.  B.  i/j^. 
No.  52.  Or  a  watch  delivered  for  the  purpofe  of  being 
pawned.  O.B.  1784.  No.  613.  In  all  thefe  indances 
the  goods  taken  have  been  thought  to  remain  in  the 
poiTcflion  of  the  proprietor,  and  the  taking  of  them  away 
held  to  be  felony,  Ltach'i  Ha^xk.  P.  C.  c.  33.  %  5,  in  n. 
If  one  fervant  delivers  goods  to  another  fervant,  this 
is  a  delivery  by  the  mailer  ;  yet  if  the  matlcr  or  another 
fervant  delivers  a  bond,  or  cattle  to  fell,  and  the  fervant 
goes  away  with  the  bond,  and  receives  the  money 
thereon  due,  or  receives  the  money  for  the  cattle  fold, 
and  goes  away  uich  the  fame,  this  is  no  felony  or  Lar- 
ceny within  the  flatute.  2i  //«•«.  8.  r .  7  :  Oiilt.  368: 
H.  P.  C.  62:  3  Jn/f.  10;.  So  if  a  fervant  receives  his 
maHer's  rents ;  for  the  mailer  did  not  deliver  the  money 
to  the  fervant,  and  it  mull  be  of  things  delivered  to 
keep  :  and  if  goods  delivered  to  the  fervant  to  keep,  are 
under  401.  value,  and  he  goes  away  with  them,  this  is 
only  a  breach  of  iruft.  by  reafon  of  the  delivery  ;  but  if 
the  goods  were  not  delivered  to  him,  it  is  felony  and 
Larceny  to  go  away  with  or  embezzle  them,  though  under 
the  value  ol  4O'  ijfc.  Dah.  369. 

A  man  puts  a  child  o\  feven  years  old  to  Cake  goods 
and  bring  them  to  him,  and  he  carries  them  away  ;  the 
child  is  not  guilty  by  reafon  of  his  infancy,  yet  it  is 
Larceny  in  the  other,  i  HaU^  P.  C.  514. 

If  a  man  reduced  to  extreme  neccifuy  (not  owing  to 
his  own  unthriftinefs;  deals  victuals  merely  to  faiiify  his 
prefcnt  hunger,  and  keep  him  from  darving,  by  our  an- 
cient books,  this  is  neither  felony  nor  Larceny.  1  Hawk, 
P.  C.  r.33.  ^20. 

It  is  true  a  Judge  ought  to  be  tender  in  fuch  cafes, 
and  ufe  much  difcrction  and  moderation.  1  HnU  ^6^. 
But  ic  I'ccms  to  be  an  unwarranted  doilrinc  borrowed 
from  the  notions  of  Civilians;  at  lead  it  is  now  anti- 
quated, the  I;iw  of  E;!^/anJ  admitting  no  fuch  excufc  at 
prefcnt  ;  it  being  in  the  power  of  the  Crown  to  pardon 
the  otFenders ;  and  the  laws  therefore  not  lying  under 
the  ncceflity  of  being  explained  away,  as  is  the  cafe  in 
Diniociacies,  where  no  fuch  power  01  pardoning  exifU. 
Sec  4  Cemm.y  I  :  1  Hale  ^4. 

SeccaJUt  There  mulVnot  only  be  taking,  but  a  tar" 
rjmg  nitav;  apit  a  a/firt.",;tr,  was  the  old  bw  Latin. 
A  bare  removal  from  the  place  in  which  he  found  the 
goods,  though  the  thief  docs  not  quite  make  off  with 
them,  is  a  lutncient  afportatton  or  carrying  away.  As 
if  a  man  be  leading  another*}  horfc  out  of  a  clofc,  and 
be  apprehended  in  the  fait,  or  if  a  gued,  dealing  goods 
out  of  an  inn,  has  removed  them  from  his  chamber  down 
daiis,  thefe  have  been  adjudged  fufncient  carryings 
avvay  to  conftitute  a  Larceny.  3  7y.  108,  109.  Or  if  a 
thief,  intending  to  deal  plate,  takes  it  out  of  a  chert  in 
which  it  was,  and  lays  it  down  upon  the  floor,  but  is  fur- 
prifed  before  he  can  make  his  cfcape  with  it,  ihu  ii  Lar- 
ceny. I  //fi-.vi.  P.  C,  f.  33.  %  18. 

A  man 


LARGE 

A  man  nas  deteflcd  in  taking  the  contents  of  a  bale 
of  goods  in  a  waggon,  it  appeared  that  the  bale  laid 
horizontiiUy,  and  that  he  had  fet  it  on  it^  end  ;  but  as  it 
had  not  been  removed  from  the f^i,  this  was  held  upon 
a  cafe  rcfcrvcJ,  not  to  be  a  (ufficicnt  carrying  away. 
Cut  where  a  m:tn  with  a  fcloniuus  iiiiciuion  had  re- 
moved goods  from  the  head  to  the  tail  of  a  waggon,  it 
was  held  a  fulHcient  removal  to  conllitute  a  carrying 
away.  O.  B,  1784.  p.  754.  So  a  diamond  car-ring 
fnatchcd  from  a  Iad_v*s  c.ir,  but  lodging  in  the  curls  of 
her  hair,  anJ  not  taken  by  the  thief,  was  hcU  to  be  a 
fuHicicnc  afponation.   O.  B.  No.  537  :  LeacbU 

Hanjuk,  P.  C.  e.  33.  §  iS.vif  n. 

ThirMjf  This  taking  and  carrying  away,  muft  alfo  be 
ftUnhut ;  that  is,  done  anima  furandi.  This  rcquifite. 
bcfides  excufing  thofe  who  labour  under  incapacities  of 
mind  or  will,  indemnities  alfo  mere  trefpafi'ers,  and  other 
petty  ofienders.  As  if  a  fcrvant  takes  his  mailer's  horfe, 
without  his  knowledge  and  brings  him  home  ;igain;  if  a 
neighbour  takes  another's  plough  that  is  left  in  the  field, 
and  ufes  it  upon  his  own  land,  and  then  returns  it;  if, 
under  colour  of  arrear  of  rent  where  none  is  due.  one 
dillrcin  another's  cattle  or  fcizr  them  ;  all  thefc  arc  mif- 
demeanors  and  trcfpaiTcs,  but  no  felonies.  1  Ual.  P,  C. 
509.  The  ordinary  difcovcry  of  a  felonious  intent,  is 
where  the  party  doth  it  clandcflinely ;  or,  being  charged 
with  the  fnA,  denies  it ;  but  this  is  by  no  means  the 
only  criterion  of  criminality,  for  in  cafes  that  may 
Amount  to  Larceny,  the  variety  of  circumliances  is  fo 
great,  and  the  complications  thereof  fo  mingled,  that  it 
is  impoiTible  to  recount  all  thofe  which  may  evidence  a 
felonious  intent,  or  atirnum  jura'!di\  wherefore  they  muft 
be  left  to  the  due  and  attentive  confideration  of  the 
Court  and  jury. 

Fsurfhljy  This  felonious  taking  and  carrying  away 
mull  be  of  the  pfrfvnat goods  of  another  ;  for  if  they  are 
things  rml,  or  favour  of  the  realty.  Larceny  at  the 
common  law  cannot  be  committed  of  them.  Lands,  te- 
nements, and  hereditaments  (cither  corporeal  or  incor- 
poreal) cannot,  in  their  nature,  be  taken  and  carried 
away.  And  of  things  likewifc  that  adhere  to  the  free- 
hold, as  corn,  grafs,  tree?,  and  the  like,  or  lead  upon  a 
houfc,  no  Larceny  could  be  committed  by  the  rules  of 
the  common  I.\w  ;  but  the  fcverance  cf  them  was,  and  In 
many  things  is  ftill,  merely  a  trefpaJ's;  ivbich  depended 
on  a  fobtlcty  in  the  legal  notions  of  our  ancellors. 
Thefe  things  were  parcel  of  the  real  eflaie,  and  there- 
fore, while  they  continued  foi  Could  not  by  atiy  poflibitity 
be  the  fubje£t  of  theft,  being  abfolutcly  fixfd  and  im- 
movable. And  if  they  were  fevered  by  violence  fo  as 
to  be  ch.ingcd  into  moveables,  and  at  the  fame  time 
by  one  and  the  fame  continued  act,  carried  off  by  the 
perfon  who  fevered  them they  could  ricver  be  faid  to 
be  taken  frvm  the  proprietor  in  this  their  newly  acquired 
Hate  of  mobility,  (which  is  eflcntial  to  the  nature  of 
Larceny,)  being  never,  as  fuch,  in  the  adual  or  conftruc- 
five  pofTcffion  of  any  one  but  of  him  who  committed  the 
trefpafs.  He  could  not,  in  Hric^ncfs,  be  faid  to  have 
talwn  whnt  at  that  time  were  the  pcrfonal  goods  of  ano- 
ther, ftncc  the  very  of  talking  was  what  turned  them 
into  perfonal  goods.  Bat  if  the  thief  fever  them  at 
one  time,  whereby  the  trefpafs  is  completed,  and  they 
arc  converted  into  perfonal  chattels,  in  the  conflruflive 
polfefnon  of  him  on  whofe  foil  they  arc  left  ot  laid ;  and 
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come  again  at  anollftr  time,  when  they  are  Co  turned 
into  perfonalty,  and  takes  them  away,  k  is  Larceny ; 
and  fo  it  \>f  if  the  owner,  or  any  one  clfe,  has  fevered 
them.  3  InJI.  109:  1  Htil.  P.  C.  510.  See  8  R/p.  33: 
D^/t  372. — This  quellion  is  now,  however,  very  much 
put  at  rell  by  the  following  rtatuie.  By  J/nt.  4  Ceo.  2. 
c.  32,  to  ileal  or  rip,  cut  or  break,  with  intent  to  Ileal, 
any  /fad,  or  iron  iar,  rati,  gait,  or  pah/ado^  fixed  to  a 
dwelling-houfe  or  out-houfe,  or  in  any  court  or  garden 
thereunto  belonging,  or  to  any  other  building,  is  made 
felony,  liable  to  iranfportaiion  for  fevcn  years  ;— to 
Real,  damage,  or  dcftroy  undo'^MwJ  or  hedgeit  and  the 
like;  io  10^  ertbardt  ot  garddit  fiuit  growing  there- 
in ;  to  Ileal  or  otherwifc  dellroy  any  tumipit  pe!titc<:t 
(ahhagt-t  peujhipi,  peaft^  or  earrcti,  or  the  root»  of 
mcdder  when  growing,  arc  all  puniiluble  criminally  by 
whipping,  fmnll  fines,  imprifonment,  and  fatisfa^lion  to 
the  party  wronged  according  to  the  nature  of  the  of- 
fence. See  Jiats,  43  Eitz.  f .  7  :  15  Car.  2.  c.  2  :  31 
Geo.  2.  35  :  6  Geo.  3.  r  48  :  9  Geo.  3.  t.  41  :  13 
Geo.  3.  c.  iz.  Moreover,  the  lUaling  by  night  of  any 
trea,  or  of  nny  rsots^  /hruls,  or  p/avtt,  to  the  value  of 
5J.  is,  by /iai.  6  Geo.  3.  e.  36,  made  felony  in  the  princi- 
pals, aiders,  and  abettors,  and  in  the  purchaicrs  thereof, 
knowing  the  fame  to  be  flolen : — By  Jfati.  6  Geo.  3. 
c.  48:  13  Geo.  3.  c.  33,  the  Healing  any  timier  trees 
therein  fpecilicd,  (oak,  beech,  chcfnut.  walnut,  alh,  elm, 
cedar,  nr,  afp,  lime,  fycamorc,  birch,  poplar,  alder, 
larchj  maple,  and  hornbeam,]  and  of  any  root,  (hrub,  or 
plant,'by  day  or  nighr,  is  liable  to  pecuniary  penalties 
for  the  two  firft  offences,  and  for  the  third  is  conliituicd 
a  felony,  liable  to  tranfpo nation  for  fevcn  years.  Steal- 
ing ore  alfo  out  of  miaet  'i\  no  Larceny,  upon  the  prin- 
ciple of  adherence  to  th«  freehold,  with  an  exception 
only  to  mines  of  ^lacA  Uadx  the  Healing  of  ore  out  of 
which,  or  entering  the  fame  with  intent  to  fteal,  is  fe- 
lony, punifhable  with  imprifonment  and  whipping,  or 
tranfporiation  not  excecdmg  feven  years ;  and  to  efcape 
from  fuch  imprifonment,  or  return  from  fuch  tranfpori- 
ation, is  felony  without  benefit  of  clergy,  by  j!at.  25 
Gto.  2.  e.  io. — Upon  nearly  the  fame  principles  the 
ftcaling  of  writings  relating  to  a  real  eftatc  is  no  felony, 
but  a  trefpaffi,  becaufe  they  concern  the  land;  or  (ac- 
cording to  the  technical  language  of  the  law)  fai-our  tf 
the  realty  %  and  arc  confidercd  .is  pwt  of  it,  fo  that  they 
defcend  to  the  heir,  together  with  the  land  which  tiic/ 
concern.  1        /*.  C.510:  Stra.  1137. 

Bondtt  Billi,  and  Ao/rj,  which  concern  mere  eAoJis 
in  a^iaa,  were  held  alfo  at  thecommoftlawnot  to  be  fuch 
goods  whereof  Larceny  might  hz  committed  ;  facing  of 
no  intrirftc  value,  and  not  importing  any  property  in 
;>r^5^</j9  of  the  perfon  from  whom  they  arc  taken.  8  Rep, 
33.  But  by  Ji-'tt.  z  Geo.  2  f.  2§ »  they  arc  notv  put  upon 
the  fame  footing  with  rcfpcd  to  Larcenies,  as  the  money 
they  were  meant  to  fecure.  Sec  alfo  the /}ats.  1 5  Gto.  2, 
r.  13  :  24  Geo.  2.  r.  1 1  :  5  Geo.  3.  e.  zz:  7  Gto.  3. 
c.  ;  which  make  embezzlements  by  the  tcrvants  of  the 
Bank,  Soatb-Set:Ce!mpa»jfiit\i3i  /'jtf-O^l^f^,  capital  felonies. 
See  thofe  titles. 

Larceny  alfo  could  not  at  common  law  be  committed 
of  trcafure- trove,  or  wrecks,  waifs,  eftrays,  cs'r,  till 
feized  by  the  King,  or  him  who  hath  the  franchife  :  for 
till  fuch  feifurc,  no  one  hath  a  determinate  property 
^herein.  Sec  JJaii.  370  :  3  hji.  308  :  JI.  P.  C.  67  
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But  by  /.I/.  t6  C«.  1.  c.  19,  plundering  or  ftcaling  from 
any  (hip  in  dtftrcft  (wheUicr  wreck  or  do  wreck)  is  felony 
without  benefit  of  clcrgy^^ 

Larceny  cannot  ilfo  be  committed  of  fuch  animals*  in 
which  iliere  is  no  property  citlier  abfolati;  or  qukltfied* 
as  oi  b;atU  thai  are  f,T^  Hatar^t  and  unreclaimed,  fuch 
«  deer,  hares,  and  conies,  in  a  forcll,  chace,  or  warren ; 
£(h  in  an  open  river  or  pond ;  or  wild  fowls  at  their  na- 
tural liberty,  i  Hal.  P.C.  ^11:  Fiji.  05.  But  if  they 
are  rccLumcd  and  confined,  and  may  (crvc  for  food,  it 
IS  otherA-ife,  even  at  common  law  :  for  of  deer  fo 
inelofed  in  a  park  that  they  may  be  taken  at  plcafurc, 
fifli  in  a  trunk,  and  phe-ifants  or  partridges  in  a  mew, 
Larceny  may  bccommitttd.  i  Ho^vi.  P.  C,  (.  33.  ^  26  : 
I  Hal.  f .  C.  5 1 1  :  And  fee  tlic/W.  9  Get.  i.c.zt,  in 
this  lillci  Biack'/I^\  Uj^uag  :  as  alfo/zr*.  16 

Cft.  3.  f.  30,  under  the  title  Dru'  StftiUn :  and  ^at. 
5  Ge».  3.  (.  1-1,  under  title  Fijrf.  Stealing  IJaivh  indif- 
obedicnco  to  the  rules  prcfcrilied  by  lUejiM.  -yyEilvj.  3. 
c.  19,  ii  alfo  felony,  ^  /.y.  9S.  It  ii  alfo  faid  thit,  if 
iwan>  be  laufuily  marked,  ii  is  felony  to  flcal  them, 
though  at  large  in  a  public  river ;  and  chat  it  if 
likewifc  felony  to  Heal  them,  though  unmarked,  if 
in  anv  private  river  or  pond  :  oiheruife  it  is  only 
a  trcipafs.  Dalt.  Ji^.  <,  I $6.  But,  of  all  valuable 
domclUc  animals,  as  horfes  and  other  bcatU  of  draught, 
and  of  :Ji  animals  .iowttic  aatur.r,  which  fervc  for  food, 
as  neat  or  other  cattle,  fivine,  poultry,  and  the  like, 
and  of  their  fruit  or  produce,  taken  from  them  nhile 
living,  as  milk  or  wool.  Larceny  may  be  committed. 
Dalt.  21  :  Crompt.  36 :  I  Hiiivl:-  P.  C.  f.  33.  %  =8  : 
I  Hal.  P.  C.  507  :  The  Kitrg  v.  Martinhy  all  the  Judges 
P.  17  Geo.  3.  And  alfo  of  the  flcfti  of  fuch  a*  arc  cither 
eiom::<r  or  Jer<r  na^ura^  when  killed.  1  HaL  P.C.  511. 
As  to  thole  animals  which  do  not  fervc  for  food,  and 
which  therefore  the  law  holds  to  have  no  inirinfic  value, 
as  licet  of  all  forts,  and  other  creatures  kept  for  whim  and 
pleaiure,  though  a  man  may  have  a  hafe  property  there- 
in, and  maintain  a  civil  ailion  fur  the  lofs  of  ihcm,  yet 
they  are  not  of  fuch  eftimation,  as  that  the  crime  of 
Healing  them  amounts  to  Larceny,  l  Hai  P.C.  ^tz. 
But  by  JIat.  10  Gfi.  3.  c  18,  very  high  pecuniary  pe- 
nalties, or  a  long  imprifonment  and  whipping  in  their 
ftead,  may  be  inlliftcd  by  two  Juiliccs  of  the  peace, 
on  fuch  as  Acal,  or  knowingly  harbour,  a  llo!en  ^fe^, 
or  have  in  their  cullody  the  fltin  of  a  dog  that  has 
been  ftolen. 

Notwiihilanding,  however,  that  no  Larceny  can  be 
committed  unlefs  there  be  fomc  property  in  the  thing 
taken,  and  an  owner,  yet,  if  the  owner  be  unknown, 
provided  there  be  a  property,  it  is  Larceny  to  Heal  it ; 
and  an  indi^mcnc  will  tic  for  the  Larceny  of  the  goods 
of  a  perfon  unknown.  1  f/uL  P.  C.  512.  This  is  the 
cafe  of  Healing  a  Ihroud  out  of  a  grave,  which  is  the 
property  of  thofe,  whoever  they  were,  that  buried  the 
dcccafed  ;  but  ftcaling  the  corpftr  iifcif,  *vhich  has  no 
owner,  (though  a  matter  of  great  indecency,)  was  no  fe- 
lony, unlefs  iomc  of  the  grave  clothe*  were  ilolcn  with 
It  was  however  punifliable  by  indivlment  as  a  mifdc- 
meanor,  even  though  the  body  were  taken  for  the  im- 
provement of  the  fcicncc  of  anatomy  ;  it  being  a  prac- 
tice contrary  to  common  decency,  and  (hocking  to  the 
general  fentimenis  and  feelings  of  mankind.  See  i  Term 
%p.  733  ;  and  further  thisDidUonary,  R^lfherj. 


Where  a  perfon  finds  the  goods  of  another  that  are  h»ft, 
and  convctis  them  to  his  own  ufc,  it  is  no  Larceny. 
H.P.C  61.  But  it  fcems  that  in  fomc  extraordinary 
cafes,  the  law  will  ra:her  feign  a  property,  where  in 
Ari^tnefs  there  ii  none,  than  fimer  an  ofl'endcr  to  cfcape 
jufticc.  I  IJa-wk.  P.  C.  e.  33.  §  29. 

it  is  faid,  that  a  property  mufl  be  proved  in  fome> 
body  at  the  trial,  or  it  iliall  be  prefumcd  in  the  prifoncr 
from  his  pica  of  bj;  ^aihy.  1  Halt  P.  C.  290  :  S  Me.i. 
24.9.  But  in  a  cafe  where  one  Hithnan  was  indited 
for  Healing  lead  from  Heniea  church,  which  wcs  laid  10 
be  the  property,  t  ft  of  the  Vicnr ;  adiy,  of  the  Church, 
wardens  ;  jdly,  of  tile  Inhabitanu  and  Pariftiioncri. 
The  property  being  fixed  to  the  freehold,  it  was  doubted 
whether  it.  could  be  the  fubje£l  of  Larceny ;  and  if  it 
could,  whether  the  propcrt)*  refided  as  laid  in  any  of 
the  counts  in  the  indiflmcrt.  The  Judges  were  of  opi- 
nion, 111,  that  "  a  church  *'  is  included  uitlun  thefe  ge< 
neral  words  of  the  ad,  (4.  Geo.  2.  e.  32,)  **  or  any 
other  building  whatlbever."  adiy.  That  the  a£t  having 
made  the  offence  10  confill  in  '*  Jltalin^  from  any  dwel- 
ling hoofe  or  other  butldsng,  Uc."  the  charge  tn  the  in- 
diilment ;  that  it  wmJIoJc  frsm  Htndim  thursh  was  alone 
a  certain  and  fufficicnt  defcription  of  the  offence  to  fup- 
port  the  indiAmcnt;  that  the  reliJencc  of  the  property 
was  immmaterlal.  and  that  the  conviction  was  proper 
upon  the  firft  count.  O.  B.  178$.  p.  7S2:  Lfach*t 
/Lnti.  P.  C.  I.  c.  58.  JpJ>.  I.  ^13.  inn. 

X.  Many  learned  and  fcrupulous  men  have  quef- 
liored  the  propriety,  if  not  lawfulncf*,  of  inflifling  ca- 
pital puniftimcnt  for  fimple  theft.  The  n^.tural  punith- 
ment  for  injuries  to  property  fcems  to  be  the  lofs  of  the 
offeodcr's  own  property' ;  .ind  might  be  univcrfally  the 
cafe,  were  all  men's  fortunes  equal.  But  as  thofe  who 
have  no  property  themfclvcs  arc  generally  the  moft 
ready  10  attack  the  property  of  others,  it  has  been  found 
ncceifary,  inftead  ofa  pecuniary,  to  fubllitutc  a  corporal 
punilhtnent. 

Our  anticnt  Saxen  laws  nominally  paniflied  theft  with 
death,  if  above  the  value  of  twclvepence  ;  but  the  crimi- 
nal wa*  permitted  to  redeem  his  lite  by  a  pcconlary  ran- 
fom  ;  but  in  the  ninth  year  of  //.»»>  I  this  power  of  re- 
demption was  taken  away,  and  all  perfons  guilty  of  Lar- 
ceny above  the  valuf^of  I2^.wcrcdire^cd  to  be  hanged  ; 
which  law  continues  in  force  10  this  day.  1  HaJ.  P.  C 
12:3  Ii^/l.  53.  For  though  the  i«fcrior  fpecics  of  thefr, 
or  petit  Larceny,  is  only  puniftied  by  imprifonment  or 
whipping  at  common  law,  3  hjf.  218  :  or,  by  /at, 
4  Geo.  I.e.  II,  may  be  punished  with  tranfporution  for 
(even  years,  (as  was  alfo  exptefsly  dirc^cd  in  the  cafe 
of  the  Plate  glafs  Company,  Jiat.  13  G«.  3,  c.  38,) 
yet  the  ponifhment  of  grand  Larceny,  or  the  Aciling 
above  the  value  of  I2d'.  (which  fum  was  the  llandard  in 
the  time  of  King  JU'flJfa/:,  eight  hundred  years  ago),  is 
at  common  la*  regularly  death;  which,  confidcring  the 
great  intermediate  .iltcrr.tion  in  the  price  or  dcnominscion 
of  money,  fcems  n  prefent  a  very  rigorous  conRitution. 

It  has  been  held,  that  if  two  perfons  ftcal  goods  to 
the  amount  of  1  y/.  it  is  Grand  Larcrny  in  both  ;  and  if 
ope,  at  different  times,  fteals  divers  parcels  of  goods 
from  the  fame  prrfon,  which  together  exceed  the  value 
of  xtd.  they  may  be  put  together  in  one  indiiflment,  and 
the  offender  found  guilty  of  grand  Larceny.  H.  P.  C. 
70:  PttU.  125:  3 /fl/y.  109:  Htil.  Ref.  66.  But  this 
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is  very  fcldom  done;  on  the  contrary,  the  mercy  of 
Juries  will  often  make  them  bring  in  Larceny  to  be 
under  the  value  of  12  J.  when  it  U  really  of  much  greater 
value  :  but  thi&,  though  evidently  judiftable  and  proper, 
when  it  nuly  reduces  the  prcfcnt  nominal  value  of  money  to 
the  aiitient  llandard,  is  othcruifca  kind  of  pious  prijory.  2 
Jrr/I.  189.  And  it  is  now  fettled  that  the  value  of  the  pro- 
perty Itolcn,  mull  not  only  be  in  the  uholc  of  fuch  an 
amount  as  the  law  requires  to  conlVitutc  a  capital  otfcnce  ; 
but  the  Healing  mull  be  to  that  amount  at  one  and  the  fame 
particular  time.  For  the  law  will  not  permit  things 
ftolcn  at  difTcrenl  times,  which  arc,  in  fad,  diHerent 
a£ts  of  Uealing,  to  be  added  together;  and  as  no  number 
of  petit  Larcenies  will  amount  to  a  grand  Larccr.y,  fo  no 
number  of  grand  Larcenies  will  amount  to  a  capital  of- 
fence. O.  B.  1784.  ;>.  2c6.  It  is  llkcwife  true,  that  by 
the  merciful  extonfions  of  the  benefit  of  clergy  by  our 
modern  llatute  law,  a  perfon  who  commits  a  fimple  Lar- 
ceny to  ihc  value  of  1  3*:^.  (nr  thirteen  hundred  I'outids), 
though  guilty  of  a  capital  offence,  (tiall  be  cxcu(cd  the 
pains  of  death ;  but  this  t;t  only  for  tltc  tirll  oiTcnce-  And 
in  many  cafes  of  _^trif>/e  Larceny,  the  benefit  of  clergy  is 
taken  away  by  flatute;  as  from  horfe-ftealtng,  in  the 
principals  and  acccfTorie^,  both  ^r/ore  and  /t/ftr  the  faft. 
Srat.  I  E/iz.  6.  f .  1 2  :  2  Cj"  3  £iiz.  6.  r.  3  j  :  1 1  Eiiz. 
e.  12.  Theft  by  great  and  notorious  thieves  in  iVt'r/;6»M- 
Iftrlarid  and  CumBerlanJ.  Stat.  18  Car.  2.  c.  3.  Taking 
woollen  cloth  from  off  the  tenters;  or  linens,  fullians, 
callicocs,  or  cotton  goods  from  the  place  of  irnnufitllurc ; 
which  emends,  in  the  lall  cafe,  to  aiders,  aflilterf,  pro- 
curers, buyer"!,  and  receivers.  See  Stait.  22  C*.  2.  r .  5  : 
1;  Geo.  2.  <-.  27  ;  18  Geo.  2.  t.  27,  Feloniouny  driving 
away,  or  othcrwife  ftearmg  one  or  more  fiuep  or  other 
cattle  fpccificd,  or  killing  them  with  intent  to  ileal  the 
wiiolc  or  any  part  of  the  c  ircafe,  or  aiding  or  affilling 
therein.  Siatt,  14  Gte.  ^.  r.  6:  t;  do.  2.  c.  34. 
Thefts  on  navigable  riiierB  above  the  value  of  40/,  or 
being  prefcnt,  aiding,  or  aflifting  thereat.  Stni-  24  Geo.  2. 
c.  45.—  riundciiflg  vcfll'ls  in  dillrcfi.or  that  have  fjffcred  • 
Ihipwreck.  12  jIu.  jl.  2.  c.  fSt  26.  Ge9.  2.  r.  19. 

— StciUng  letters  fenl  by  thr  port.  Stat.  7  Cra.  3   e.  ;o.  j 
— .Mfo  ftealingdecr,  lilh,  bares,  and  cories,  under  ihe  pe- 
coliar  circumllnnces  menuoned  in  the  IP'althart  Blaclc  Ail. 
Srar,      Geo,  1.  c.  22.     Which  additional  fcveriiy,  is  1 
owing  to  the  great  malice  and  mifchicf  of  the  theft  in 
fomc  of  thefc  InHances ;  -.tnd,  in  others,  to  the  diiHcuIties  | 
men  would  otherwifc  be  undtr  to  rrefcrve  thofc  goods,  1 
which  are  lb  cafily  carried  ofl". —  But  hi  all  ihcfe  cafes, 
where  benefit  of  clergy  is  excluded,  it  fccm^  that  the 
Larceny  mull  exceed  the  value  of  iztf.    Sec  4  Ccmm. 
t.  I  7.  p.  241 .  in  n. 

An  acquittal  of  Larceny  in  one  county,  may  be 
pleaded  in  bar  of  a  fubf'ctiucni  profccution  for  the  fame  I 
(ii-'aling  in  another  count/  :  and  an  avcimcnt  that  ilie  , 
otFcnces  in  both  indiclmcnts  are  the  fame,  may  be  made 
out  by  witncnVi,  or  inqucll  of  office,  without  putting  it 
10  :ria!  by  jury  i  though  tliat  of  later  years  hath  been 
I'lhc  iifual  method.  2  flaivi.  P.  C,  c.  15.  ^  4.    But  it  is 
nu)  plea  in  appeal  of  Larceny,  that  the  defendant  hath  j 
[■been  found  not  guilty  in  an  ^iTlion  of  irefpafs  brought 
ng.iinll  him  by  the  fame  plaintilf  for  the  fame  goods  ; 
for  Larceny  and  trefpafs  arc  entirely  different ;  rvnd  a  bar 
in  an  ai^Hon  of  an  inferior  nature,  will  not  bar  another 
of  a  fuperior.    z  Havjk^  P.  C.  e.  35.  5  5*    if  ^  peifon 


be  indited  for  felony  or  Larceny  generally,  and  upoa 
the  evidence  it  appears  that  the  faft  is  but  a  bare  trefpafs, 
he  cannot  be  found  guilty,  and  have  judgment  cn  the 
trefpafs,  but  ought  tu  be  inditled  anew;  though  it  may 
be  otherwifc  wlierc  the  jury  find  a  fpccial  vcnliifl,  or 
when  the  fail  is  fpecially  laid,  t^c.  In  trefp;ifs  where 
the  taking  is  felonious,  ro  verditfl  ought  to  be  given, 
unlefs  the  defendant  hath  before  been  tried  for  the  fe- 
lony. 2  lia^vJt  P.  C.  c.  47.  ^  6.  All  felony  includes  tref- 
pafs, fo  that  if  the  party  br  g'jilty  of  no  trefpafs  in  taking 
the  goods,  he  cannot  be  guilty  of  felony  or  Larceny  in 
carr)ing  them  away  ;  and  in  every  Indictment  of  Lar- 
ceny, there  muft  be  the  word»  ftlonui  ce^ii  is'  afportatiit^ 
i^c.  //.  P.C.6i.  I  //fltv*.  />.  C.  f.  3 V  ^  2. 

The  /hits.  4  Get.  i.e.  11:  6  Geo.  i.  c.  23,  empower 
the  Judges,  on  conviftion  for  grand  or  petit  Larceny, 
(except  the  cafe  of  buying  or  receiving  of  llolen  goods 
knowing  them  to  be  fuch,)  to  itanfpori  the  ofTenders, 
wlicrethey  arc  entitled  to  brnefit  cf  clergy;  or  where 
being  excluded  clergy,  they  arc  pardoned  on  condition  of 
tranfporuiion.  ^cc  mla  FeJonj  ;  CUrgyi  Tran/partatitn. 

'I'herc  are  no  acceirorics  in  petit  Larceny,  therefore  if 
two  be  indiiled,  one  for  privately  Healing  from  the  per- 
fon  a  handkerchief  value  1 2*/.  and  another  for  receiving 
it,  and  the  principal  be  found  guilty  value  ic^.  only,, 
the  accedbry  ought  to  be  difchargcd.  Foji.  73,  Sec  this 
Di£lionary,  title  /Icee/Jcry. 

IL  1.  Larceny  from  the  //cw/?,  though  it  fccms  to 
have  a  higher  degree  of  gnilt  than  fimpIe  Larceny,  yet 
is  not  at  alt  diHinguifhcd  from  the  other  at  common  law  : 
unlefs  where  it  is  accompanied  with  the  circuroflancc  of 
breaking  the  houfe  by  night;  and  then  it  falls  under 
another  dcfcripiion,  ois.  that  of  Burglary.  See  that 
title.  But  now,  by  fcveral  a£ls  of  Parliament;,  the  benefit 
of  clergy  is  taken  from  Larcenies  committed  in  an  faoufe 
in  almpft  every  initance.  The  multiplicity  of  the  gene- 
ral afls  is  apt  to  create  confufion  ;  but  upon  comparing 
them  diligently  wc  may  cotle£l,  that  the  benefit  of  clergy 
is  denied  upon  the  fcllnwing  domedic  aggravations  of 
Larceny,  t-iz. — Ftrjl,  in  Larcenies  ethve  the  va/ue  cf 
12^.  committed,  ill.  In  a  church  or  chapel  with  or 
without  violence  or  breaking  the  fame.  Staii.  25  Htn.  8. 
c.  I :  I  Zlix.  6.  r.  12  :  1  Ual  P.C.^\%  \  ami  lec-  flats., 
25  lien.  8.  3  :  5  5:  6  Eii  6.  c.  9,  10.— 2d.  In  a  bootU 
or  tent,  in  a  market  or  fair,  in  the  day  time  or  in  the 
right,  by  violrncc  or  breaking  the  fame;  the  owner  or 
fomc  of  his  family  being  therein.  Stats.  ^  Sc  6E.6.  e. 
9:  I  Hal. P.O.  522. — 3d.  By  robbing  a  dwelling- houfe 
in  the  day  lime  (which  tdt'ing  implies  a  &rea.iingj,  any 
perfon  being  therein.  Star.  3^4  tf^.  M.  c.  y  : — 4tb, 
By  the  fame  (Utule,  and  JItrt.  23  //.  S.  f.  1.  In  3  dwel- 
lifig-noufe  by  day  or  by  night,  without  breaking  the  fame,, 
any  perfon  being  therein  and  put  io  fear :  which  amounts 
in  law  to  a  robbery :  and  in  both  tlicfe  lall  cafc:i  the  ac« 
Ci^tTory  before  the  fat*)  is  alio  excluded  his  clcrey.— 
SeictMy,  in  Larcenies  /e  ihf  vi-lm  cf  5/.  commiiicd,  1  ft. 
By  breaking  any  dwclling-houfc,  or  any  out  houfc,  thop, 
cr  warchuule  thtrcur.to  belonging,  \.t  the  day  time,  al- 
tiiough  no  perfon  be  ihetein;  which  alfo  now  extends  to 
aiders,  abettors,  and  acceffories,  before  the  fafl.  Stat, 
59  EUz.  f .  I  5  :  See  alfo  jlat.  j  St  4  W.  M.  e.  9  :  Ha/e 
503,  522:  K^{y.  31. — 2d.  By  privately  flealing  goods,, 
wares,  or  merchandize  in  any  lliop,  watchoufe,  coach- 
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haufc,  or  liable,  by  day  or  by  niglii,  though  the  fame 
be  not  broken  open,  Ai\d  though  no  pcrfon  be  therein; 
which  likcwifc  extends  to  fuch  as  aifi!l»  hire,  or  com- 
mand the  offence  to  be  committed.  Sfjn.  to  &  ii 
3.  c.  2j:  Sec  fojf.  jS.— La/fly,  in  Larcenies  to  tht 
•value  of  40/.  from  a  dwelting.houre,  or  its  out-houfcs, 
altlioagh  the  fame  be  not  broken,  and  whether  any  pcr- 
fon be  thcrcui  or  no,  unlcfs  committed  againft  their 
martcrj  by  apprentices  under  the  age  of  iiueen  :  This 
alfo  extends  to  ihofc  who  aid  or  afTilt  in  the  commillion 
of  any  fuch  offence.  Sw.  12  Ann.jlat.  1.  f.7. 

ad.  Theoffcnceof  Healing  fromaman'i/(T/?», 

as  by  picVing  hu  pocket,  or  the  like,  privily  uitkoat  his 
knowledge,  was  debarred  the  benefit  of  clergy,  fo  early 
as  by jhu.  8.  FJiz.  c.  4.   But  then  it  mull  be  liich  a  Lar- 
ceny as  tUnds  "m  need  of  benefit  of  dcrgv,         of  above 
the  value  of  izd.  clfe  the  offender  fliail  not  have  judg- 
ment of  death  :  for  the  llatutc  creates  no  new  offence  ;  , 
but  only  prevents  the  prifoncr  from  praying  the  bentfic  1 
of  clerg-/,  and  leavci  him  to  the  regular  judgment  of  the  j 
artient  law.    Thi*  fcvcrity  fecms  to  be  owing  to  the  cafe  . 
with  which  fuch  offences  arc  committed,  the  difficulty  of 
guarding  againllthcm  ;  and  the  boldncfs  with  which  they 
were  pracliled  (e\'cn  in  the  Queen's  court  and  prcfence) 
at  the  time  when  this  tlatute  was  made  :  bcfides  that  it  is 
an  infringement  of  property,  in  the  manual  occupation 
x)r  corporrvl  poffeffion  of  the  owner,  which  was  an  offence 
even  in  a  Hate  of  nature.  4  Comm.  c.  17. 

.  LARDARIUM,  Thelarder.  or  place  where  the  lard 
and  meat  were  kept.  Parocb.  Antiq.  p.  496. 

LARDERARIUS  REGIS,  The  King's  lardercr,  or 
clerk  of  the  kitchen.  Co^^vilL 

LARDING-MONEY.  In  the  manor  of  BraJ/ord  in 
the  county  of  the  tenants  psy  to  their  lord  a  fmall 

yearly  rent  by  this  name  ;  which  is  faid  to  be  for  liberty 
to  feed  their  hogs  wiili  the  mail  of  the  lord's  wood',  the 
tat  of  a  hog  being  called  lard  :  Or  it  may  be  a  commu- 
tation for  fomecuilomary  ferrice^if  carrying  fait  or  meat 
to  the  lord's  larder.  This  was  called  lardarium  in  old 
charter?  ;  \^  decimam  lardarii  de  baga.  Man.  Aug.  urn.  I . 

r-  321. 

LARONS,  FrJ]  Thieves;  mentioned  in  the  ffatute 
18  Ed.  1,  for  virwof  frank-pledge.  * 

L.ASTATINUS,  Often  occurs  in  t^a/^ngbam,  and 
fignilies  an  affalliit  or  murderer,  y^ir.-^  1  27  1 . 

LAST,  Six.  bU/aa,  i.e.  c/iui,  I'r.  /rjL]  Denotes  a 
burden  in  general,  and  particularly  a  certain  weight  or 
nieafure  of  (ilh,  corn,  wool,  leather,  pitch,  trV.  Asa 
lail  i>f  while  herrings,  ti  twelve  birrcls,  of  red  herrings, 
twenty  -cades  cr  thoufand,  and  of  pilchards,  ten  thou- 
fand ;  of  corn,  ten  rjuarrcrj,  .md  in  Ibine  parts  of  £«j- 
itiaJ  twenty-onc  *]uarter*;  ot  wool,  twelve  facks ;  of 
leather,  twenty  dickers,  or  ten  fcore  ;  of  hides  or  (kins, 
twelve  dozer.;  of  pitch,  tar,  or  alhes,  fourteen  barrels; 
of  gUDpoi\dcr,  twenty  four  lirkins.  wciijhing  a  hundred 
pound  each,  is'c.  Sec  St.it.\  31  Hen.  S.     14:  i' J.-tc. 

33:  1;  Citr  I.  (,  7:  and  tbi$  Didionary,  tiilc  . 
U^ti^bis  (J  Mta/urtt. 

LAST-COURT.  In  the  MarOiei  of  Kent,  is  a  court 
held  by  the  twcntv«four  jurats,  and  fummoned  by  the 
bAilif^;  wherein  oriJers  arc  made  to  lay  and  levy  ia.rei, 
impofe  penalties,  i"'. .  for  the  prefervaiion  of  the  faid 
marfhes.  /////.  s;  inUunking  and  Dtaimugy /.  5  j. 


LASTAGE,  /a/ragiinn]  A  cuftom  cxaflcd  in  fomc 
fairs  and  market),  10  carry  things  bought  where  one 
will,  by  the  interpretation  of  Rajial :  But  it  is  more 
accurately  taken  for  the  ballall  or  lading  of  a  Jhip. 
Lallagc  is  alfo  defined  to  be  that  cutlom  which  is  paid 
for  wares  fold  by  the  laft  ;  as  herrings,  pitch,  iS<. 
LASTAGK  AND  BALASTAGE,  See  Balh^. 
LAST  HEIR,  UUimut  ha^rti]  lie  to  whom  land 
comes  by  efchcat  for  want  of  lawful  heirs;  that  is,  ia 
fome  cafes  the  Lord  of  whom  tlvey  held,  but  in  others 
the  King.  Brafi.  Ub.  y,  c.  17.  $ce  this  DifUonary,  utlr« 
Di/etni  ;  Ejibtnt ;  Heir ;  T mure. 

LATERA,  Sides-men, companions,  affiftants.  CoiveU. 
LATEK  ARE,  To  lie  fide  ways  in  oppofition  to  lying 
end  ways;  ufed  in  the  defcription  of  hnds.  Chart.  Aniij. 

LATHE,  LiTHF,  Leiu,  or  Leithen, 
Lt.i*t,  Sax.  i^tke.'\  A  great  pait  of  a  county,  contaming 
three  or  four  hundreds,  or  wapentakes ;  as  it  is  ufcd  ia 
Kmt  and  S:^fex,  in  the  latter  of  which  ii  is  called  a  rape. 
I  Cemm.  1 1 6 ;  Leg.  Ed.  CtnfeJ.  3  J  :  Pot.  \.  H.  4.  par, 
8.  «.  8  :  See  Tnibwg. 

L.\THREVE,  Ledgkeve  or  Trithicnrevi, 
The  Officer  under  the  Saxtn  government  who  had 
authority  over  that  dtvifioo  called  aLathc.  See  Tritbing' 
reve. 

LATIMER,  Is  ufcd  by  Sir  Ediuetrd  Ccke  for  an  in- 
terpreter, 2  Iftj}.  515.  It  fceros  that  the  word  is  nif- 
t.-ikcn,  atid  ihould  bu-  Latnuy  bccaufc  heretofore  he  that 
underliood  Laim,  which  in  the  time  of  the  Ronutet  was 
the  prevailing  language,  might  he  a  good  interpreter. 
Camden  agrees,  that  it  fignifies  a  Frenchman  or  inler> 
prctcr«  and  fays  the  word  ii  ufcd  in  an  old  inquilition. 
Briian./ol.  59S.  It  may  be  derived  or  corrupted  from 
the  Fr.  latinur,  q.  J.  latimr.  Ccz^clL 

LATIN,  'i'herc  arc  three  forts  of  Latin,  i.  Good 
taiia,  allowed  by  grammarians  and  lawyers.  2,  F^fe 
or  incongruous  Lunn,  whxh  in  times  paft  would  abate 
origimil  writs ;  though  no:  make  void  any  judicial  writ, 
decUration,  or  plea,  Jc.  And  3.  Words'of  Art,  ki^mvn 
only  to  the  Sages  of  the  law,  and  no:  to  grammarians, 
called  Lawyers'  Lafix.  1  Itl.  Air,  146,  I47  :  See  JJar. 
36  Ed.  3.  f.  1 5  ;  which  direded  all  pleas,  If/c.  to  be  de- 
bated in  Ea^lijh  and  recorded  in  Latin ;  but  now,  by 
_fiatt,  4  G«,  z.  f.  26  ;  6  Cea.  2.  e.  14,  the  records 
and  proceedings  arc  to  be  in  Engttjh.  Formerly  the 
ufe  of  a  word  no:  Lattn  at  all,  or  not  fo  in  the  feofc  in 
which  ufed,  might  in  many  cafes  be  helped  by  an  An- 
f//f^ ;  though  Where  there  was  a  proper  Lattn  word  fw 
the  thing  inteuJed  to  be  eiprcffeJ,  nothing  could  help 
an  improper  one.  And  »vhen  there  was  no  Laun  for  a 
thing,  words  made  wiiich  had  fome  couutenincc  of  Latin, 
were  allowed  good,  a>  /'.hetu/a^  Auglui  velvet,  tft.  lo 

Rip.  133.  Sc.-  title /'rhf/i. 

LA  riN.^RlUS,  An  interpreter  of  Latin^ox  Latitur, 
from  the  Fr.  Juitmtr.  z  Inji.  515    Sec  Latimer. 

L.VriT.AT,  A  writ  whereby  all  men  arc  originally 
called  to  anfwer  in  periorial  .i^itons  in  the  King's  Bench ; 
having  its  name  ujion  a  fuppofition  that  the  defendant 
d9ib  lark,  and  lie  k:dt  and  Cannot  be  found  in  the  county 
of  MidJie/ex  to  be  taken  by  bill,  but  i>  gone  into  fome 
other  county,  to  the  flicriff  uf  which  this  writ  is  dtreflcd, 
to  apprehend  him  there.  F.  S.  B.  yS.  Term  de  Ley, 

The  origin  of  it  is  this:  In  anticnt  time,  while  (he 
King'*  Bench  was  moveable,  when  .iny  man  was  fued,  a 

writ 
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writ  was  fcnt  forth  to  the  Iheriff  'of  MiJdU/^x,  or  any 
other  county  where  the  court  was  refidcnt.  called  a  Bill 
of  Mit^Me/ixt  to  take  him;  and  if  the  IhcritF  rctumcd 
Kon  eji  ifrventii:,  then  a  fccond  writ  was  fued  out,  recit- 
ing, that  ii'was  teJliJitA  that  the  defendant  lurked  oad  lay 
bui  in  another  county,  and  thereby  the  Ihciiff"  of  that 
county  was  comrranded  to  attach  the  party  in  any  other 
placCf  where  he  might  be  found  :  and  when  the  tribunal 
of  the  King's  Bench  came  to  be  fettled  at  Wcjim'mjhi-, 
the  fame  courfe  was  ubfcrvcd  for  a  long  tinnc  ;  but  after- 
wards, by  the  contrivance  of  clefks,  it  was  dcvifed  to 
put  both  thefe  writs  into  one.  and  fo  attach  the  defend- 
ant upon  aiiftion  that  lie  was  not  in  the  county  of  A//</- 
Mt/iXf  but  lurking  clfcwhcrc  ;  and  that  therefore  he 
was  to  be  apprehended  by  the  (herifF  of  the  county 
where  he  was  fufpefled  to  bc»  and  lie  hid. 

It  is  called  a  tejlutum  writ,  from  the  words  "Ttjlatum 
efit  It  is  tcftificd,"  ifTuing  out  of  B.  R.  grounded  upon  a 
Bill  of  MuU't/tx,  fuppofcd  to  be  fucd  out  before,  and  re- 
turned Non  eji  ifiz'entai  ;  and  is  in  nature  of  the  ori- 
ginal writ  Clau/um  frtgitt  on  which  the  prafltcc  is  in  the 
Common  Picas.  2  Lil,  Mr,  J47.  Sec  this  Di£l.  titles 
Ccpiai ;  Common  Pleas.  A  Latnet  cannot  ilTue  into  the 
county  of  MiddUftx^  except  the  Court  rcmoYe  out  of 
Middltftx  into  another  county,  for  in  the  county  where 
the  Court  of  B.  R.  is,  the  proccfi  mufl  be  by  BUI,  and 
out  of  the  county  by /.<i///<t/.  2  Lil.  //&r.  147. 

If  the  writ  of  Latitat  is  i/Tued  during  the  vacation, 
it  tnuit  be  as  of  the  lafl  day  of  the  term  preceding  :  A 
proccfs  or  note  is  to  be  made  of  it  on  paper  for 
the  ofHcer  by  the  plaintifTs  attorney,  together  with  a 
memorandum  or  minute  of  his  warrant  duly  ftamped, 
purfuant  to  /at.  25  Cto.  3.  c.  80.  ^  13.  The  Latitat 
being  filled  up,  is  to  be  carried  with  the  note  to  the 
King's  Bench  Office,  and  there  the  writ  is  figncd  ;  from 
whence  it  is  carried  to  the  Seal-OtHce,  where  it  is 
fealed.  Sec/w/ry,  K,  B. — If  it  is  intended  to  hold  the 
defendant  to  bail,  an  affidavit  of  the  debt  mud  be  made, 
znacaiam  introduced  into  the  body  of  the  writ,  the  fum 
fworn  to  indorfcd  on  the  back  previous  to  the  figning  and 
fcaling  of  the  writ,  after  which  a  warrant  is  to  be  pro- 
cured from  the  (heriff  of  the  county  to  execute  the 
writ.  Sec  titles  >/rr(// ;  Ba/L 

Where  the  defendant  is  in  the  a€lual  or  fuppofcd 
cuftody  of  the  Marlhal  of  K.  B.  upon  a  Bill  of  Mid- 
Mtftx  or  Latitat,  t^c.  the  itlJ  exhibited  againll  him 
as  a  prifoner  of  the  Court,  is  confidered  as  the  commeme- 
TTitni  of  tbt  futt  ;  and  the  Bill  of  Middltjix  cr  Latitat 
merely  an  proccfs  to  bring  him  into  Court,  i  Wilf.  40, 
144:  2  jffi/rr.  96o.Butfec  3  ^tfrr.  1244. — Such  proccfs, 
therefore,  may  be  fued  out,  though  the  defendant  ought 
not  to  be  arrcfted  upon  it,  before  the  caufc  of  a^ion. 
Eliz.  271  :  Cro.  Jac  561  :  i  AVo/r.  28  :  8  Mod.  343  i 
I  ff^i//.  i^z  :  2  Burr  967  :  Doug.  62.  And  the  plaintift' 
is  allowed  to  give  in  evidence  a  caufe  of  action,  arifing 
after  it  is  fued  out,  and  before  ibc  exhibiting  of  the 
bill.  C»z:p.  454. 

It  has  been  frequently  ruled,  however,  that  for  cer- 
tain purpofcs  a  Bill  of  A/;</(//^jr  or  Latttar,  out  of  B.  R,» 
may  be  taken  to  be  in  nature  of  an  Original  ff'rit  in  the 
Common  Picas,  Cov/fi.  4^6.  And  z  Latitat,  even  with- 
out a  Bill  ofMiddU/tx,  if  properly  iflTucd  and  continued 
on  the  roll,  has  been  holden  to  be  a  good  commence- 
ment of  the  fuit  to  avoid  a  pica  of  the  Ilatutc  of  limita- 
V0J..II. 
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tiomx  or  a //ff</rr  made  after  fuing  it  out.  Astotbe  for- 
mer, fee  Sij.  156,  178  :  1  Sid.  53,  60  :  z  LcrdRayM. 
880  :  1  Stta.  550  :  I  Stra.  75O  :  2  l.d.  Raym  1441  : 
2  Burr.  961  :  ar.d  as  to  the  latter,  Cro.  Car.  264  ;  1 
ff'tlf.  141.  Lord  Hch  midc  a  dillioftion  between  a  civil 
and  penal  aAion  ;  but  upon  a  Writ  of  hrror,  all  the 
Judges  in  the  Exchequer  Chamber  hcli  that  a  Lati.at 
is  a  kind  of  Original  in  the  King';  Bench.  6cc  Cattl. 
233  :  2  Ld.  Rj}*:.  S8j.  Ami  accordingfy  in  two  fubfc- 
quent  cafes  it  was  holdcn  to  be  a  good  commencement 
of  the  fuit  in  a  psnal  iduon.  Bridges  v.  Knapttn  :  Hardi- 
man  v.  I/^ittaitr  .*  cited  2  Burr.  950  :  3  Burr.  1243  : 
Cewp.  454. 

Hence  it  appears  that  a  La'itat  may  be  confidered 
either  as  the  commencement  of  the  action,  or  only  as 
proccfs  to  bring  the  defendant  into  Court ;  at  the  elec- 
tion of  the  plaintitT,  Bull.  N.  /*.  151  :  1  H'ilf.  1^6. 
Though  if  icbeftitcd  as  the  commencement  of  thcaftion 
to  avoid  a  tender,  the  defendant  may  deny  that  the 
plaintiff  had  any  caufe  of  aAion  at  the  lime  of  fuing  it 
out.  I  H^:l/.  141.  Or  if  it  be  replied  to  a  pica  of  the 
llatute  of  limitations,  the  defendant,  in  order  to  main- 
tain his  pica,  may  aver  the  real  time  of  fuing  it  out  in 
oppofition  to  the  T -fte.  t  Bun:  9^0.  Sec  Tid^t  PracJteet 
K.  B.  c.  14;  and  this  Diflionary,  title  Limitaticn  tf 
Anions, 

It  was  formerly  holdcn  that  a  writ  of  Latitat  did  not 
run  into  Waltt  \  but  the  contrary  has  fincc  been  deter- 
mined, and  is  now  the  common  praAicc.  Sec  1  H'tlf.  193: 
t>cug.  202—3,  (Z13.) 

For  other  matters  connefled  with  and  explanatory  of 
the  fubjefl  of  this  Itilc,  fee  this  Di£l.  titles  Preeefi  | 
PraSice;  Ac-etiatn  ;  King*  1  Bench  ;  Cemmn  Pleai ;  Ca» 
fiat,  &c. 

LATRO,  Latroeinium.]  He  who  had  the  fole  jurif- 
diAion  delaircne  in  a  particular  place  :  it  is  mentioned  in 
Leg.H'il.  I.  ^cc  In/angil-ef. 

LATTA.  A  Lath.  Cc^j^ell. 

LAV.ATORIUM,  A  Laundry,  or  place  to  wi(h  !ni 
Applied  to  fuch  a  place  in  the  pofch  or  entrance  of  ca- 
thedral churches,  where  tlie  pried  and  other  officiating 
members  were  obliged  to  wafh  Uieir  hjnds  before  they 
proceeded  to  divine  fcrvice.  See  Lihr  Statute  Bed.  Pa*!, 
LontlsM,  MS./*.  59. 

LAVERKREaD.  In  the  county  of  GUmorgat,  and 
forae  other  parrs  of  tf'alei,  they  make  a  fur:  ol  foad  of 
a  fea  plant,  which  fccms  to  be  the  oyllcr-grcen,  or  fca 
liver-wort  1  and  this  they  call  Lavcrbread. 

LAVIN.^,  Sec 

LAUDARE.  Toadvifcor  perfoade.  Leg,  Edw  Con- 
fejf.  e.  39  :  flowden,  p.  729.  LauJare  figniftes  alfo  to  ar- 
bitrate and  laudator,  an  arbitrator.  Knighiyp.  2^26. 

LAUDUM,  An  arbitrament,  or  award.  ll'i^ljtKgkam, 
fi.  60. 

LAUNCEGAYS,  A  kind  of  ofTenfive  weapons  no^ 
difuf.'d,  and  prohibited  by  the  Jlat.  7  /!.  2.  r.  1 3. 

LAUND  or  LAWND,  Wrt.]  An  open  field,  with- 
out wooil.  BIcunt. 

LAURELS,  Pieces  of  gold  coined  in  the  year  1619, 
with  the  King's  bead  laurcated,  which  gave  them  the 
name  of  Laurels  ;  ihc  tiventy-fhilKng  pieces  whereof 
were  marked  with  XX.  The  tcn-ffiiliings  X.,  and  the 
five-  Ihilling  piece  with  V.  Camd.  Annal.  Jac.  1 .  MS, 
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LAW,  Sax.  Ar^;  Lit.  Itx,  from  hze,  or  Itgtnio, 
chooling;  or  rather  a /rfiiWji,  Trora  binding.]  The  rule 
and  bond  of  men's  adions :  or  it  is  a  rule  for  the  \vell- 
governing  of  Civil  Society,  to  give  to  every  man  that 
which  doth  belong  to  him. 

Law,  in  its  moil  general  and  comprcbenfivc  fenfe.  is 
tliu!  defined  by  Blaikjhnt,  in  the  Commentaries :  A  Rule 
of  Adion  ;  and  is  applied  indifcriminately  todll  kinds  of 
a£lion»  whether  animate  or  inanimate,  rational  or  irra- 
tional.— And  it  is  that  rule  of  aftion  whicli  i$  pre- 
fcribcd  by  fome  Superior,  and  which  the  Infcrioris  bound 
to  obey.   I  Cvmrn-  Introd.  %  2, 

Laws  in  their  more  confined  fcnfc,  and  in  which  it  is 
the  bufiticls  of  works  of  this  nature  toconfidcr  them,  de- 
note the  rules,  not  of  a^ion  in  general*  but  of  hman  aSion 
orconduA.  And  this  perhaps  (it  has  been  acutely  ob- 
ierved)  is  the  only  fenfe  in  which  the  word  /.nwcan  be 
flridly  ufed  ;  for  in  all  cafes  where  it  is  not  applied  to 
Human  coodufl,  it  may  be  confidercd  as  a  meuphor. 
and  in  every  inftance  a  more  appropriate  term  (as  quality 
m property)  may  be  found.  When  ^atv  is  applied  to  any 
Other  objeA  than  Man,  it  ceafes  to  conuin  two  of  its 
effential  ingredients.  dijlheStnct  and  puxijhnttnt.  \  Cemm. 
ItitreM  ^  z  ;  and  Mr.  Chrijiia»*s  note  there. 

Municipal  Law,  is  by  the  fame  great  Commentator 
defined  to  be—"  A  rule  of  civil  conduA  prefcribed  by 
the  Supreme  Power  in  a  State ;  commanding  what  is 
right,  and  prohibiting  what  is  wrong.**— The  latter 
claofe  of  this  fentence  feems  to  Mr.  Cbriftian  to  be  either 
faperRuous  or  defe^ivc.  If  we  attend  to  the  learned 
Judge's  cxpofition,  perhaps  we  may  be  inclined  to  ufc 
die  words  "  fJJahhJhing  and  fl/T/r/a/Wwf  what  is  right  or 
wrong;"  and  all  cavU  or  difficulty  will  vanilb.  See 
I  Cena.  fp,  ^3 — 53, 

Every  Law  may  be  faid  to  confift  of  feveral  parts— 
Dte'aratcryi  whereby  the  rights  to  be  obfcrved,  and  the 
wrongs  to  be  efchewed,  are  clearly  defined  and  laid  down : 
^Dsrt^ery  ;  whereby  the  Subjed  of  a  State  is  inftrufled 
aod  enjoined  toobfcrve  thofe  rights,  and  to  abftain  from 
thecommiflion  of  thofe  wrongs  : — Remittal ;  whereby  a 
method  is  pointed  out  to  recover  a  roan's  private  rights 
er  redrefs  his  private  wrongs  '.—Vindkaury  ;  which  im- 
pofcs  the  fantiUn  whereby  it  is  iigntfied  what  evil  or 
penalty  fhall  be  incurred  by  fuch  as  commit  any  publick 
wrongs,  and  tranfgrefs  or  oeglcfl  their  duty.  See  < 
1  C^am.  53* 

According  to  Bra^icn,  Lex  tfl fanilh  jujia,  juhem  ho- 
ntfia  tt  pr^hiheat  coRiraria  :  And  the  fclioolman  fays,  Lex 
humaaa  tji  qufidJnm  aiSiamrn  ratieah,  ^uo  dirigbntur  ha* 
mojii  a/iut.  The  Law  is  rtfiutHi  as  it  dilcovcrs  that  which 
is  crooked  or  wrong  ;  and  thcfe  three  qoalitifs  are  inci- 
pient to  the  Lavv,'i//s.  It  muft  htjujlat juttnt  iiOHf^ay^ro- 
kihtns  contraria :  And  Ju^a  requires  five  properties ; 
fe^lfilii,  HtcfJ^iiria,  toifvenieni,  maaiftftaf  nulU  privnlo 
eaiKf/wJc.  z  Inll.  56,  587. 

Laws  arc  arbitrary  or  pofitivc,  and  natural ;  the  lad  of 
which  arc  cITentially  juft  and  good,  and  bind  every  where 
and  in  all  places  nhere  they  are  obfcrved:  Arbitrary 
LaA's  arc  either  concerning  fuch  matter  as  is  in  itfcif 
morally  indifferent,  in  which  cifc  both  the  Law  and  the 
natter,  and  fubjcft  of  it,  is  likcwirc  indttferent,  or  con- 
cerning the  natural  Law  itfcif,  and  the  regulating  there* 
of;  3ml  all  arbitrary  Laws  are  founded  inconvenience, 
and  depend  upon  the  authority  of  the  legiflaiivc  power 
which  appoints  and  makes  them,  and  are  for  mainiaio* 
to 


ing  public  order :  thofe  which  are  natural  Laws  arc 
from  God  ;  but  thofe  which  arearbiuary.  are  properly 
human  and  pofitivc  infUtutions.  Selden  cn  Fertefcue»  <  17. 

The  Laws  of  any  country  began,  when  there  firil  be- 
gan to  be  a  State  in  the  land :  and  we  may  confider 
the  worid  as  one  univerfal  fociety,  and  then  that  Law  by 
which  nations  were  governed,  is  callcd_/Ji/ ;  if 
we  confidcrlhe  worlaas  made  up  of  particular  nations, 
the  Law  which  regulates  the  public  order  and  right  of 
thero,  is  tenned/Mj /^'^/r^'M/o  i  and  that  Law  which  de- 
icrmines  the  private  rights  of  men,  is  called  jm  ci^uile, 
Seiden,  ubi  fupra.  Sec  Msnte/quieu  on  this  fubje^t. 

No  Law  can  oblige  a  people  without  their  confcnt ; 
this  confenl  is  either  i'erh:i  or /ajitst  #.  it  is  expreffed 
by  writing,  or  implied  by  deeds  and  adtons ;  and  where  a 
Law  is  grounded  on  an  implied  aifeni,  reiuj  faSis,  it 
is  either  Common  Law  or  Cuftom  ;  if  it  is  univerfal,  it 
is  Common  Law  ;  and  if  particular  to  this  or  that  place, 
then  it  is  CuOom.  3  ^dk.  112. 

The  Law  in  this  land  hath  been  variable  ;  the  Remaa 
Laws  were  in  uie  anciently  in  Britain,  when  the  Romatu 
had  feveral  colonies  here,  each  of  which  was  governed 
by  the  Reman  Laws  ;  afterwards  we  had  the  Laws  called 
Merebtnlitge t  U'eft  Saxcnlaget  and  Damlage  ;  alt  reduced 
into  a  body,  and  made  one  by  Y,\i\^Ed'w.C(>n/eJf.  Alt^na 
Cbarta,  e.  t-      I4:  Camd.  Brtian^  94. 

At  prefcnt  the  Laws  of  England  are  divided  into  three 
pans :  1.  The  Common  Law,  w  hich  is  the  moll  ancient 
and  general  Law  of  the  realm ,  and  common  to  the  whole 
kingdom ;  being  appropriate  thereto,  and  having  no  de. 
pendence  upon  any  foreign  Law  whatfoever.  bee  title 
Cammtn  Law. 

2.  Statutes  or  Acls  of  Parliament,  made  and  palTed 
by  the  King,  Lords,  and  Commons  in  Parliament ;  being 
a  refervc  for  the  Government  to  provide  agatnll  new 
mifchiefs  arifing  through  the  corruption  of  the  times  : 
and  by  this  the  Common  Law  is  amended  where  defcd- 
ive,  for  the  fupprellion  of  public  enls ;  though  where 
the  Common  Law  and  Statute  Law  concur  or  interfere, 
the  Common  Law  fiiall  be  preferred.  See  title  Siaiutes. 

3.  Particular  Culloms ;  but  they  muft  be  particular, 
for  a  general  Cufiom  u  pan  of  the  Common  Law  of  the 
land.  Cs.  Lit.  15,  115,  See  title  Cujiom. 

BUikJisne  divides  the  Municipal  Law  of  England  into 
t^vo  kinds,  Lex  ncn J'crtpta,  the  unwritten  or  Ccwmoa  Lmv  ; 
and  the  Lfxjcrip:a,  ihe  written,  that  is,  ilic  Sunute  Lav:* 

Thr  Lfx  man  fcriptat  or  unwritten  Law,  inttudes  not 
only  general  Cajlemt,  or  ihc  Common  J^aw  properly  fo 
called  ;  but  alfo  the  particular  Cujlomt  of  certain  parts  of 
the  kingdom:  and  likewifc  thofe /«»;r.-:</jr  Laws,  that 
are  bj  collom  obfcrved  only  in  ccnain  courts  and  jurir- 
oiClions.  1  Comta,  Intred.  §  3. 

There  is  another  dtvifion  of  our  Laws ;  more  lirgfe 
and  particular  ;  as  into  ilic  Prerogative  or  Crown  Law  ; 
the  l.aw  and  Curtom  of  Pailiameiu  ;  the  Common  I  .aw  ; 
the  Suiute  Law ;  Rcafonable  CuAohis ;  the  Law  of 
Arms,  War,  and  Chivalry;  Ecclcfiaibcal  or  Canon 
Laws ;  Civil  Law.  in  cert.itn  Courts  and  Cafes  ;  Foreft 
Law ;  the  Law  of  Marque  and  Reprifa) ;  the  Liw  of 
Merchants  ;  the  Law  and  Privilege  of  the  Stannaries, 
l^c.  But  this  large  dtvifion  may  be  reduced  to  the  com- 
mon divifion  i  and  all  is  founded  00  the  Law  of  Nature 
and  Keafon.  and  the  revealed  Law  of  God,  as  all  oihsr 
Laws  ought  CO  be.  1  hji,  i  >. 
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TilC  Law  «f  Nature  is  that  which  God  at  man's  cre- 
ation infufcd  into  him.  for  his  prefrrvation  and  direc* 
tion ;  and  thi)  is  Uk  aiem.jt  and  m:iy  not  be  changed  : 
and  no  Laws  (hall  be  made  or  kepi,  that  arc  cxprcfi^Iy 
againft  the  Law  of  God,  written  in  his  Scripture  ;  as  to 
forbid  what  he  commandcth,  i^c.  z  Shep.  Mr,  356. 

All  Laws  derive  their  firce  «  U^f  /:ai/T^e ;  and  ihofe 
which  do  not,  arc  accounted  as  no  Laws.  Forufcve.  No 
Law  will  make  a  conArucUon  to  Jo  wrctig  ;  and  there 
arc  fome  things  which  the  Law  favours,  and  fomc  it 
didikes  ;  it  favoureth  thofc  things  that  come  from  the 
order  of  nature.  1  Inj}.  183,  197.  Alfo  our  Law  hath 
much  more  refpe^l  to  life,  liberty,  frechoIJ,  inhcriunce, 
matters  of  record,  and  of  fubtlance  ;  chan  to  chattels, 
things  in  the  perfonalty,  matters  not  of  record,  or  cir> 
cumllances.  Ibid,  1 37  :  4  Rtp.  1 14. 

As  to  the  mode  of  interpreting  Laws,  fee  I  Ctmrn, 
4  I.  — Of  the  general  foundation  of  the  Laws  of  Eng- 
ianJ,  Id.  §  3. — And  of  (he  countries  fubjeit  to  the  Laws 
oi  England^  Id.  (  4.— See  ajfo  this  Dift.  titles  Inland  i 
Scotland ;  Plantntioas ;  Siatutts  ;  Cenmen  Law  ;  Can»H 
Law ;  Civil  Lazvt  Sec.  jfc. 

Law  hath  atfo  a  fpecial  fignification,  wherein  it  is 
taken  for  that  which  is  lawful  with  us,  and  not  elfe* 
where  ;  as  tenant  by  the  Curtefy  of  England,  is  called 
tenant  by  the  Law  of  England. 

LAW  OF  ARMS,  Ltx  arnurum.]  Is  that  Law  which 
gives  precepts  how  to  proclaim  war,  make  and  obferve 
leagues  and  treaties,  toaflault  and  encounter  an  enemy, 
and  puoiOi  offenders  in  the  camp,  ijfc.  The  Law  and 
Judgment  of  Arms  are  neccflary  between  two  flrange 
princes  of  equal  power,  who  have  no  other  method  of 
determining  their  controverftcs,  bccaufc  they  have  no 
fuperior  or  ordinar}'  judge,  but  are  fuprcme  and  public 
pcrfons  ;  and  by  the  Law  of  Arms,  Kings  obtain  their 
rights,  rebels  are  reduced  to  obedience,  and  peace  is 
cAablifhcd  :  but  when  the  Law  of  Arms  and  war  do  rule, 
the  civil  Law>  are  of  little  or  no  force.  Treat.  Laivi  57.  1 

It  is  a  kind  of  Law  among  all  Nations,  thit  in  cafe  1 
of  a  folemn  war,  the  Prince  that  conquers  gains  a  right  j 
of  dominion,  a?  wc!l  as  property  over  the  things  and  per-  j 
ions  he  has  fubducd  ;  and  it  is  for  this  reafon.  bccaufc 
both  parties  have  appealed  to  the  highcll  tribunal  that 
can  be,  •viz.  the  trial  by  Arms  and  W^ar  ;  wherein  the 
Great  Judge  and  Sovereign  of  the  World,  in  a  more 
cfpecial  manner,  feems  to  decide  the  conirovcrfy.  IlaU's 
Hi//.  L.  73.  74- 

Ccmmon  things  concerning  Arms  and  War,  are  un- 
der the  cognizance  of  the  Conftable  and  Marlhal  of 
England,  13  R.  1.//.  1.  (.  2.  Sec  titles  CwJIalU  \  Ccnrt 
of  Chi-valry. 

L.'iW.  BOOKS.  All  books  written  in  the  Law  are 
cither  hidorical,  as  the  Ytar-B^:kf  \  explanatory,  fucli 
«s  StijjK^forde'i  Treatifc  of  the  Royal  Prerogative  :  mil- 
cellancous,  as  the  Abridgments  of  the  Law;  monologi- 
cil,  being  on  one  certain  fubjrft,  fuch  as  Lawl-nrd'i 
Jullice  of  Peace,  \^c.—Fu!tei.k''s  PutalUtj  c.  3.  The 
books  of  Reports  have  fuch  great  weight  with  the 
Judges,  that  many  of  them  are  as  highly  valued  as  the 
Rtfpvafa  Prudeatum  among  the  Romanj,  which  were  ao- 
ihoriiaiive.  Wmd^slr.fl,  10. 

The  decifions  of  Courts  Bla^kjioni)  are  held  to 

the  highcft  regard,  and  arc  not  only  prcfcrved  as  au- 
thentic records  in  the  treafurici  of  the  firveral  Court5> 


but  are  handed  out  to  public  view  in  the  numerout  vo- 
lumes of  Reports  which  furnilh  the  Lawyer's  library. 
Thefe  Reports  are  hidories  of  the  fcvcral  Cafes,  with  a 
ftort  fummary  t>f  the  proceedings,  which  are  prcfcrved 
at  large  in  the  record  ;  the  arguments  on  both  iidct, 
and  the  rcafons  the  Court  gave  for  its  judgment,  taken 
down  in  fliort  notes  by  perfons  prefent  at  the  determi- 
nations. And  thefe  frrve  as  indexes  to  and  alfo  to  ex* 
plain  the  Records,  which  always,  in  matters  of  confe- 
qucnce  and  nicety,  the  Judges  direft  to  be  fcarchcd. 

Thefe  Reports  arc  extant  in  a  regular  ferici,  from  the 
reign  of  VJiw^  Edivatd  IL  inclulivc ;  and  from  this 
time  to  that  of  King  HtntyVlW.  were  taken  by  the 
Prothonoiarics  or  Chief  Scribes  of  the  Court  at  the 
cxpence  of  the  Crown,  and  pubHlhed  annually ;  whence 
they  arc  known  under  the  denomination  of  the  7Vjr- 
Btcki.  Blacijiont  proceeds  to  cxprtfs  his  wi(h  that  this 
beneficial  cultom  had  been  continued.  He  laments  the 
deficiency  and  inaccuracy  of  the  many  Reports  from  that 
time  to  the  period  in  which  he  wrote;  and  (he  negie^l 
of  the  appointment  which  King  Jac.  1.,  at  the  inAance 
of  Lord  Baeon,  made  of  iivo  reporters,  with  a  ftipcnd 
for  that  purpofc.  1  Comm.  Inrrod.  ^  3. 

This  evil  has  however  been  fince,  in  a  great  meafure, 
remedied,  by  a  very  excellent  periodical  publication  at 
the  end  of  each  Term  ;  now  quoted  and  well  known  by 
the  name  of  the  Term  Rtporti ;  which  conuin  the  deter- 
minations in  the  Court  of  K.  B.,  commencing  with  Mr' 
chatlmai  Term,  26  do.  3.  J.  D.  1785  ;  conduced  by 
two  private  gentlemen,  then  Students,  now  at  the  Bar, 
and  one  of  them  a  Member  of  the  Lower  floufe  of 
Legiflaturc.  Thi?  publication  has  been  followed  by  others 
for  the  Couru  of  Chamtry  and  C.  P.  The  public  encou- 
ragement given  to  thefe  works,  from  the  accuracy  and 
ability  with  which  they  are  conduced,  feems  a  more 
adequate  mode  of  reward  than  Royal  munilicence  could 
dcvifc  ;  even  in  a  reign  diflinguifhcd  for  the  patronage 
of  learning  and  genius.  And  there  is  every  reafon  to 
cxpeil  that  a  plan  fo  well  fupportcd  will  continue  to  be 
adopted  as  long  as  it  (hall  pleafe  Providence  to  preferve 
Law,  and  the  Courts  of  Law,  in  (jt  eat  Britain, 

Some  of  the  moH  valuable  of  the  ancient  Reports  are 
ihofe  publi(hed  by  Lord  Chief  Juftice  Ceke ;  and  thcfc 
.ire  generally  cited,  by  way  of  excellence,  as  Tht  Re- 
pent \  thus,  I  Rrp  :  2  Rep.  iffc,  while  other  Reports  are 
cited  by  the  name  of  the  Rcpotter,  i  yenir:  1  SaU.  i^c, 

Bcfidcs  the  Reporters,  there  are  alfo  other  authorities 
to  whom  great  veneration  and  refpcfl  is  paid  by  the 
lludents  of  the  Common  Law.  Such  arc  G/.tnvjl,  Brat* 
tan,  Bntlony  Fleta,  Henghatn,  Littleton,  Stntham,  Brxir, 
Fit'Aierh(rt,  Staundforde,  and  others  of  ancient  date.— 
[//«/>,  Ha'n.kint,  FcJIer,  and  others  of  modern  date 
among  whom  ihe  author  of  the  Commentaries  now  holds 
an  honourable  rank.]  Their  trcatifes  are  cited  a;  autho- 
rity, .md  are  evidence  that  cafes  have  formerly  hap- 
pened in  which  fuch  and  fuch  points  were  deter- 
mined, which  are  now  become  fettled  and  firA  prin- 
ciple;. Oneof  the  lall  of  thtfe  oiciliodical  writers  (ac- 
cording to  BUckJhQs)  in  point  of  time,  whcl'e  works 
are  of  anv  intrinfiCK  authority  in  the  Courts  of  Jullice, 
1!  Sir  Ed'.vard  Cokt  \  commonly  called  Lord  Cjie,  from 
his  having  been,  as  was  already  menuoncJ,  Lord  Chief 
Ju:hcc. — He  left  four  volumes  of  Jnfliiuics  the  fir^ 
being  a  very  extenfivc  comment  upon  a  little  excellcot 
Y  2  trcAtiie. 
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trcatife  of  Ttnurts  compiled  by  Jihlgc  l.  rlttM,  m  the 
reign  of  Edxuartt  iV.  TM^i*  geuerauy  called  C.eit  Lt:- 
tUten,  (meaning  dkr  upon  L:itleie/i.)  snd  Is  fo  cited  ov 
lawyers ;  or  ftilT more  uiuallyat  firji  Uf.uuit.  Th:^  n.-^ 
been  fmce  enljrgeJ  'v  the  vrry  learned  and  labortaus 
notci  of  Mr. //«/-rr«2Vi' and  yir.BittUr\  .-.id  taken  Mto- 
gether,  ik  t  book  of  the  greatell  v^.ue  and  highcit  ari- 
thority  in  the  Law. 

Of  late  alfo  have  anp  ircd  a  vaft  varir  :y  of  Abridge 
mtRSt  of  General  L'w;  r  \d  i^fitmi  of  particular  bra^Ki.cs 
of  it;  which,  wIili  ihe  Stair  ri  at  Large,  and  other  pub- 
Hcnttons*  fwcll  Lawyers'  libraries  to  a  fuc  which  they 
perhaps,  as  well  as  their  cli-.nts.  would  be  glad  lo  'c: 
leflencd.  But  the  delay  imputed  to,  ruhcr  thai  fuff?rru 
in.  Courts  of  JaOicc,  and  the  muUiptica  tm  oi  ciC;^  a  id 
determinacioni.  is  a  pric  -viiich  every  free  and  o^uient 
commercial  nation  mufl  pay  io>'  the  innumerable 
blellings  it  enjoys,  l  .Jer  fuch  a  Government  as  that 
long  eftablilhed  in  this  country.  Sec  Mente/juieu  S^ir.  e/ 
Laivj,  Itb.  vi.  c,  z. 

LAW-D.W.irt^fjujwji  ]  Called  alfo  View  of  Frank- 
pledge, or  Court- Led  ;  wus  any  day  of  open  court ;  and 
commonly  ofed  for  the  Courts  of  a  county  or  hundred. 
Chart.  35  Wn.  5. 

L AWING  OF  DOGS.  Thecutting  off  feveral  claws 
of  the  fore-fee;  of  dogs  in  the  foreA.  Chert,  Fcre/f.  e.  6. 
See  Exfeditajt ;  Fcreji. 

LAWLESS-COURT.  A  Court  held  on  A:;«^V.fl/7/ 
at  Roch/crd  in  Ejftx,  on  H'edne/day  morning  next  after 
jllichafJruts-Diy  yearly,  at  cock'Crowing ;  at  which 
Court  they  whifper  and  have  no  candle,  nor  any  pen  and 
ink.  but  a  coal :  and  he  that  owes  fuit  or  fervice  there, 
and  appears  not,  forfeits  double  his  rent.  This  Court 
is  mentioned  by  Camdm,  who  fays,  that  this  fervile  at- 
tendance was  impofed  on  the  tenant!,  for  coofpiring  at 
the  like  unfeafonabic  time  to  raife  a  commotion.  Camd. 
£riran.  It  bebngs  to  the  honour  of  Raleigh,  and  is  called 
Lawlefs,  becaufc  held  at  an  unlawful  hour  ;  or  ^uia  du?a 
JtKt  Ugt.  1  he  tide  of  it  is  in  rhyme,  and  in  the  Court 
HoIls  runs  thcs  : 

K,ing's-hUI;ii  I  ^  Curia  de  Domint  Xegff 
Rochfiwd.     j     DiiUjne  legr, 

T'etTia  eji  itidem 

Ptr  ijtifdtm  etn/uttudiutat 

jtntt  or  turn  fiH> 

Luitet  Jtiji  jfclat, 

Sentfcatlu$  jidut 

Nil j'cnht  niji  eeUi 
^  7'otirs  vthitrit 

CaJtut  us  eantawrit. 

Per  CHjut  fili  /anitus 

Citrtii  tfi  iiimmemiiui  1 

ClamoM  e'avt  tea  rege 

In  cvra  Jita  Ifgtt 

£1  ni/t  citt  ninenKi 

Ci:iui  paenitutriM, 

£1  ciji  tlam  Oietdaitt 

Cmnc  nea  atteftdar, 
S^i  •vemrif  turn  lumine  trat  m  rtgimine 
Ktdtm/uttt  Jsne  'umtne,  capti /u^  in  criaintf 

C^r.'a  fine  iura. 

"Jurma  ttt  tujuria* 
Ttata  ibidem  die  Mtrcuni  (ante  diem  J  frwiwu  fejfum 
Stioi'i'i  MiihacUi  ai:.'»  reyniregitt  5ec, 


LAWLESS  MAN,  Exltx]  AnouiUw.  SrtS.U.j, 
e.  II. 

LAW  OF  MARQUE,  from  the  Germ,  march,  i.e. 
An//  ]  Ii  where  tney  that  are  driven  to  it,  do  take 
tlie  {hipping  and  goods  of  that  people  of  whom  thcf 
have  received  wrong,  and  car.ioi  get  ordinarv  jufticc  in 
another  let.itory,  when  thev  can  take  them  within  thcir 
own  bounds  and  prcciofls.  Sin!.2j  Ed.  3.^.  a  c.  17, 

LAW  MAR;IAL.  See  title  C«)w;;  Martial. 

LAW  MLRCHANT.  Lex  mertannia  |  A  fpeda* 
law  differing  from  che  Common  Ltiw  o' Eig'und,  proper 
to  merchant*,  md  part  of  tht.  Law  of  the  r.oim.  And  the 
ehartamer^atina,  \y£J  1  J},if  3,  grants  tbi»  perpetual 
privilege  to  merchaiiti  coming  into  this  kin^  juui  See 

>  Stat,  ty  Ed  ^.  fi.  i.ce.  2, i^t  i7»  t9'^o:  Co,  Lit, 
lb';  :  and  thi>  Did.  title  Cujlem  cf  Meribunis, 
•  L.iW  PROCEEDINGS,  Of  all  kind>,  a*  writs,  pro- 
crlif ,  pleadings,  t5V  are  to  be  in  the  EngUjh  laitguagc» 
b\  Jieas  4  Get.  i.  c  26  :  ^  Ceo.  2.  c.  Z7  Except  known 
abbriviaiions  and  ttchmcaJ  terms, y^df.  6Geo.  z.  c.  14. 
Sec  titles  Latin  ;  Prcee/s 

LAW  SPIRI  UAL,  lex  fpiritualis  ]  The  Ecclefi- 
aAical  Law,  allowed  bv  our  laws  where  it  is  not  againft 
the  Common  Law,  nor  the  tiatutes  and  caAoms  of  the 
kingdom  :  and  regularly,  according  to  fuch  Ecclefiafli. 
cal  or  Spiritual  Lawf,  the  Bi(hops  and  other  EccleA- 
aftical  Judges  proceed  in  cauf?$  within  their  cognizance, 
C9.  L:f.  344.  It  was  alfo  called  Law  Chriftian  ;  and^ 
in  oppoAdon  to  it,  the  Commoa  Law  was  often  called 
Lex  Terrena,  (Ste.  See  titles  Ceutsn  Law ;  Ceurlt,  Ecek* 
fiajiical. 

LAW  OF  THE  STAPLE,  :'neniionea  in  Sw/.  27 
Ed.  i.ftax.  2.  c.  as,)  Is  the  fame  with  Law  Merchant. 
See  4  Infi.  237,  238,  and  this  Did.  tit.  Staple, 

LAWNS.  Sec  Camhriek. 

LAWYER,  i<f./*i,  Legi/pirilus>Juri/conO.Uu!.  By  the 
Saxons  called  luhm.-.n  ;]  A  CounfeUor,  or  one  icarned  in 
the  law.  Sec  titles  fia/r/;/fr ;  Attorney. 

LAY-CORPOaA  TIONS,  Arc  of  two  forts,  civi! 
and  clcemofynary.  I'hc  civil  are  fuch  as  are  erefted  for 
a  varijty  of  temporal  purpofcs.  The  clcemofynary  fortj 
are  fuch  as  arc  conAttutcd  for  the  perpetual  diflributioa 
of  the  free  alr.i*.  or  bounty,  of  the  founder  of  tlwm  to 
fuch  pcrfons  as  be  hath  dire£lcd.  See  title  Corporation, 

LAY  INVESTITURE  of  BISHOPS.  EUaioo  wa«» 
in  very  early  times,  thcufual  mode  of  clevacion  toihe  epis- 
copal chair  tKrough:3ut  all  Ch'illendom  ;  and  this  was  pro- 
mifcuoully  pcrfornKd  by  the  Laity  as  well  as  the  Clergy  : 
till  at  lcn;>tn,  it  becoming  tumultuous,  the  Emperors  | 
and  other  Savcrcigos  of  the  refpc£tive  kingdoms  of  Eu» 
rope  took  the  appointment  in  fome  degree  into  their 
own  hands ;  by  refcrving  to  ihcmfelves  the  right  of 
conBrming  thefe  clcflions,  and  of  granting  invcftitureof 
the  temporalties,  which  now  began  almotl  untverfally 
10  be  annexed  to  this  fpiritual  dignity;  without  which 
Con^nnition  rvnd  InvcfliiU'e,  the  elcf^ed  Bifhops  could 
neither  be  coiifccrated  ror  receive  any  fecular  profits. 
This  right  was  a;knowledged  in  the  Emperor  Cbarlt' 
magne,  A.  D.  773,  by  Vr>p:  Hadr/an  I.  and  the  council 
of  Lue,att  and  univerfally  cxcrcifcd  by  older  ChiifHan 
princes :  but  lSc  policy  of  the  Court  of  Remt  at  the 
fame  time  began  by  degcccs  to  exclude  the  Laity  from 

any 


LAY. 


LEASE. 


Mf  (hare  in  thefe  eleflions,  to  confine  them  wMily 
to  the  clergy^  which  at  length  was  cDmpIeicly  cfteA- 
cd  I*  the  mere  form  of  election  appearing  to  the  people 
to  be  a  thing  of  liicU  confeqtience,  while  the  Ciown  was 
in  pofTefTion  of  an  abfolute  negative,  which  was  almoil 
equivalent  to  a  direCi  right  of  nomination.  Hence  the 
right  of  appointing  to  Bifhopricks  is  faid  to  have  been  tn 
the  Crown  of  England^  as  well  as  other  kingdoms  in  £»- 
ro/f,)  even  in  the  Snxcn  times  ;  becaufe  the  rights  of  Con- 
fimaiion  and  Inveltiture  were  in  c9itSt  (though  not  in 
form)  a  ligiit  of  complete  donation  But  when,  by 
length  of  time,  the  cuflom  of  making  cla'lioni;  by  the 
clergy  only  wai  fully  ertablifhed,  the  Popes  b<-gan  to 
except  to  thcufuat  method  of  graming  thofe  tnveititures, 
which  was  per  annutum  ct  baculumi  by  the  Piinrc's  deli- 
vering to  the  PrcUte  a  ring,  and  palloral  ItafFor  cro- 
fier;  pretending,  that  this  was  an  cncroaclimcnl  on  the 
Church's  authority,  and  an  attempt  by  ihefc  fymbtils  to 
confer  a  fpiritual  jiiriidiclion  :  and  Pope  Qrtgory  VII, 
towards  the  clole  of  the  eleventh  century,  publilh'  d  a 
bulle  of  excommunication  againll  all  Princes  who  Ihuuld 
dare  to  confer  Invefliturcs.  and  all  Prelates  who  ihould 
venture  to  receive  them-  1  his  was  a  bold  ftcp  towards 
cffeding  the  plan  then  adopted  by  the  Roman  fee,  of 
rendering  the  Clcrj^y  entirely  independent  of  the  civil 
authority  :  ar.d  long  and  eager  were  the  contcfts  occa- 
fioned  by  this  papal  claim.  Bat  at  length,  when  tlie 
Emperor //^«r>'  V.  agreed  to  remove  all  lulpicion  of  en- 
croachment on  the  fpiritual  characlcr,  by  conferring  In- 
veftitures  for  the  future  fceptruntt  and  not  per  ammlum 
et  haculum  ;  and  ivhen  the  Kings  of  England  and  fretme 
confenied  alfo  to  alter  the  form  in  their  kingdoms,  and 
rcc.'ive  only  homage  from  the  Bifhops  for  their  tempo- 
rallies,  inflcad  of  inverting  thcni  by  the  ring  and  cro- 
fier ;  the  Court  of  Romf  found  it  prudent  to  fufpciid  lor  a 
while  its  other  pret-^nfions. 

This  concelHon  was  obtained  from  King  Henry  the 
Firrt  in  Englaud,  by  means  of  that  obfllnate  and  arro- 
gant prelate  Archbiftiop  Myh'.-;!:  but  King  yo/ju  (about  a 
century  afterwards)  in  order  to  obtain  the  protcftion  of 
the  Pope  againft  his  difcontcnted  barons,  was  alfo  pre- 
vailed upon  to  give  up  by  a  charter,  to  ail  the  mo- 
Balierics  and  cathedrals  in  the  kingdom,  the  free  right 
of  eiefling  their  Prelates,  whether  Abbots  or  Bifhops  : 
rcferving  only  to  the  Crown  the  cuftody  of  the  tempo- 
ralties  during  the  vacancy  ;  the  form  of  granting  a  li- 
cence toeleit,  (which  is  the  original  of  our  conge  d*ejltre,) 
on  refufal  whereof  the  cleftors  might  proceed  without  it ; 
»nd  the  right  of  :»pprob:uion  afterwards,  which  was  not 
to  be  denied  without  a  reafonable  and  lawful  caufe.  This 
grant  was  cxprefsly  recognized  and  confirmed  in  King 
y^h/t's  Magna  Carta,  and  was  again  cllabliihcd  by  fla- 
tute     Ed.  ijl.  6.  ^  3. 

But  by  Ilatute  25  //.  8.  c.  20,  the  ancient  right  of 
nomination  was,  in  efTe^l,  lellored  to  the  Crown.  See 
1  Cimm.  577  :  and  this  Dift.  title  BijHp. 

LAY •  I' EK*  feodum  iiiicum.]  Lands  held  in  fee  of  a 
lay-lord,  by  the  common  fervices  to  which  military  te- 
nure was  fubjefl;  as  dilVinguilhed  from  tlie  eccleOallical 
holding  in  frankalmoign^  difcharged  from  thofe  burdens. 
Kenned  GIqJj   See  title  Tenures. 

LAYMAN,  One  that  is  not  of  the  Clergy  ;  the 
Latin  word  Laieut  fignifying  as  much  as  papulut^  that 
which  is  comjHon  to  ihe  peo^>le,  or  belongs  to  the  laity. 

Lit,  D*a, 


LAYSTALLi  Sax.]  A  place  to  laydun^  or  foil  in^ 

LA2AH.ETS.  Places  where  quarantines  lobe  per- 
formed, by  perfons  coming  from  infetSled  countries.  Lf- 
caping  from  them,  felony  without  beneAt  of  clergy.  Sec 
Jiais.  1  Jae.  I.  f.  31  :  26  Geo.  2.  f.  6  :  29  Gta.  z.  e,%: 
and  this  Diil.  title  Plagne. 

L.AZZl.  The  ^i;;ir<}n/ divided  the  people  of  the  land 
into  three  ranks ;  the  ftrlt  they  called  Edilingi,  which 
were  fuch  as  arc  now  nobility  ;  the  fccond  were  termed 
Frilingi,  from  /riling,  fignifying  that  he  was  born  a 
freeman,  or  of  parents  not  fubjed  to  any  fervitude, 
which  arc  the  prefent  gentry  :  and  the  third  and  laJt 
were  called  Lazxi,  as  born  to  labour,  and  being  of 
a  more  fervile  ftate  than  our  fervants,  becaufe  they 
could  not  depart  from  their  fervice  without  the  Icavr 
of  the  lord  ;  but  were  bxed  to  the  land  where  born,  and 
in  the  nature  of  flavc; :  hence  the  word  /aza:/,  or  lazy, 
fignifies  thofe  of  a  fcrvile  condition.  Niihardus  de  Sax- 
enihus,  lib.  24.— It  IS  remarkable  that  the  lower  clafs  of 
people,  at  Naples,  arc  called  Lazareni. 

LEA  Ot  YARN,  A  quantity  of  yarn,  fo  called  ;  and 
at  Kidderminflcr  it  is  to  coniiiii  200  threads  on  3  reel  four 
yards  about.  See  fiat.  22  t5  23  Car.  2.  tf.  8 

LEAD,  Stealing  of  lead  ^fii--:cd  to  a  houfe,  l^c.  trant 
portation  for  fcvcn  years  \Q(o  z.  c.  32.  And  tec  fiai. 
29  Ceo.  2.  c.  30,  and  this  Difl.  titles  Felsi.y  \  Karctry  M. 

LEAGUE,  An  agrecmtrnc  between  Piir.ces,  ts'c 
Alfo  a  mcafure  of  way  by  fsa,  or  an  extent  of  Iand» 
containing  mofl  ufunlly  three  milej.  Breakers  of  leagues 
and  truces,  how  puniftied  for  offences  done  upon  the  ftas. 
Sec  fiats.  4  H-J'  ^-T'-  31//.  6.  f.  4;  Sec  titles  Cc?r- 
fir'vator  of  the  Truce  \  Truce. 

LEAK,  orLECHK,  from  Sax.  Leeeia>t,  to  let  out 
water.]  In  the  biHioprick  of  DurhatH  is  ufcd  fora  gutter  \ 
fo  in  Tarhfmre  any  fiough  or  watery  hole  upon  the  road  is 
called  by  this  name:  and  hence  the  \vater  tub  to  pot 
afhes  in  to  make  a  Ice  for  wafhing  of  clothes,  is  in  fome 
parts  of  England  termed  a  Leche.  Ct/ivell. 

LEAKAGE,  An  allowance  of  twelv(  /-r  r.'n/.  to  mer- 
chants  importing  wine,  out  of  theCuIloms;  and  of  two 
barrels  in  twenty-two  of  ale  to  brewers,  isfcp  out  of  the 
duty  of  Excife.  Mtrch.  Di<.1. 

h^AV,  A  net,  engine  or  wheel,  mad«  of  twigs,  to 
catch  filh  in.  Stat.  ^  tlf  ^  tf^.     M .  e,  23.  Src  Icpa, 

LEAP-YEAR.  Sec  titles  ;  I'ear, 

L  E  A  S  E> 

From  Iccatio,  letting  ;  otherwlfe  called  a  Demi/e,  dimif- 
fo,  from  dimtitere  to  depart  with.]  A  lettirg  of  land*^ 
tenements  or  hereditaments  to  another  for  term  of  life, 
years,  or  at  will,  for  a  rent  rcftrved.  Co.  Lit.  4,3 

A  Lcafe  is  properly  a  conveyance  ut  any  lands  or  te- 
nements, ufualJy  in  coiifider^«)on  i  t  rent,  or  other  arnual 
recompcnce,  made  tor  Iiie,  lor  years,  or  at  wil. ;  but 
always  for  a,  lefs  time  than  Oic  Li  ^t>r  hath  in  iht-  pre- 
mifes  ;  for  if  it  be  for  Uic  whole  intcreft  ia  is  more  pro- 
perly an  aflignment,  thftii  a  L-  aie     He  that  Ictteth  is 
called  the  L'fiir,  and  he  to  wlioiii  uic  lands,  t5£.  arc  let* 
is  called-  the  Lejpe.  Slup  louchfi.  c.  14  :  2  Comm..  c.  20. 
A  Lcafe  foi  years  is  aiio         defined;  A  contrail 
j  between  LcHor  s.id  Li  (i'lc  tir  the  pvHelliua  and  profit 
I  of  lands,  <Sc.  on  the  one  fu^?,  and  a  rciom,^euce  for 
rent  or  other  income  ou  ihv  Ouur.  B&c  Sr.  iiii--  I :a.es^ 
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This  word  Is  alfo  fomecimes,  though  improperly,  ap- 
plied  to  the  cHacc,  /.  e.  the  title,  time,  or  interell  the 
Lefiec  hath  in  the  thing  demifed  ;  and  then  it  ii  rather 
referred  to  the  thing  taken  or  had,  and  die  interell  of 
the  taker  therein  ;  but  it  is  more  accurately  applied  ra< 
tbcr  to  the  manner  or  means  of  attaining  or  coining 
to  the  thing  lettcn.  See  Ship.  Tcuchji.  c.  14. 

The  ufual  words  of  operation  in  a  Lcafe  arc  "  De- 
mife,  g'ant,  ard  to  farm  let,— </./3i///,  <«nceji,  iS 
f.rmarr.  tradiM.**—Farm  OT  ftarme,  is  an  old  Saxen  word 
fignifyiog  provifions.  Sftitt.  Glaff.  229.  And  it  came  to 
be  ulcd  inliead  of  rcDt  or  render,  beciurc  aotiently  the 
greater  part  of  rents  were  referved  in  provifions ;  in 
corn,  in  pouhry,  and  the  like  ;  till  the  ufe  of  money  be- 
came more  frequent;  fo  that  a  farmer, /r«i.ir/i(y,  was 
one  who  held  hi»  lands  upon  payment  of  a  rent  or 
fiorme  ;  though  at  prefent,  by  a  gradual  departure  from 
the  original  fcnfe,  the  word  /arm  is  brought  to  fignity 
the  very  cftate  or  lands  fo  held,  upon  farm  or  rent.  By 
this  conveyance  an  eftate  for  life,  for  years,  or  at  will, 
may  be  cre«tcJ  either  in  corporeal  or  incorporeal  here- 
ditaments;  though  livery  or  fcilin  is  icdecd  incident 
and  nccc^Tary  10  one  fpecics  of  Leafes,  t/tx.,  Leafes  for 
life  of  corporeal  hereditament!,  but  to  no  other. 

Whatever  reftriftion,  by  the  fevcrity  of  the  feudal 
law,  mi^ht  in  times  of  very  high  antiquity,  be  ob- 
fcrvcd  with  regard  to  Leafes  ;  (fee  title  Ttmurei ;)  yet 
by  the  Common  Law,  as  it  has  Aood  for  many  centuries, 
all  perfonii  fcifcd  of  any  cftate  might  let  Leafes  to  en- 
dure fo  long  as  their  own  interell  lafted,  but  ro  longer. 
Therefore  Tenant  in  fcc-fimple  might  let  Leafes  of  any 
dunition,  for  he  hith  the  whole  interell;  but  tenant  in 
tail,  or  tenant  for  li/e,  could  make  no  Leafes  which 
fhouM  bind  the  ilTuc  in  tail  or  reverfioner;  nor  could  a 
hufband,  feifed  jure  uxerit,  make  a  ^rm  or  valid  Leafe 
for  any  longer  term  than  the  joint  lives  of  himfelf  and 
hii  wife,  for  then  his  interell  expired.  Yet  fomc  te- 
nants for  life,  where  the  fce-fimple  was  in  abeyance, 
might  (with  the  concurrence  of  uicb  as  have  the  guar- 
dianlhip  of  the  fee)  make  Leafes  of  equal  duration  with 
thofe  granted  by  tenants  in  fee-limple;  fuch  as  parfons 
and  vicars  with  corf<:ntof  the  patron  and  ordinary.  Cs. 
Uu,  44.  So  alfo  bifbops  and  deans,  and  fuch  other  folc 
ccdefiailical  corporations  as  are  feifed  of  the  fcc-fimple 
of  l.tnd  in  their  corporate  right,  might,  with  the  concur- 
rence and  confirmation  of  fuch  pcrfons  as  the  law  re- 
quires, have  made  Leafes  for  years,  or  for  life.  cHates  in 
tail,  or  in  fee,  wiihout  anv  limitation  or  control.  And 
corporations  aggregate  might  have  made  what  ellatcs 
they  pleafcd,  without  the  confirmation  of  any  other  per- 
fon  whalfocver.  Whereas  now,  by  feveral  llatuies,  this 
power  where  it  was  unreafonabie,  and  might  be  made  an 
ill  ufe  of,  is  reltrained  ;  and,  where  in  the  other  cafes  the 
reflraint  by  the  Common  Law  fccmed  coo  hard,  it  is  in 
fome  meafure  removed.  The  former  (laiutcs  arc  called 
the  rtftraiaing ;  the  latter,  the  tnabling  (Uuute.  2  Comm. 
c.  20.  Sec/c/?  U. 

Having  prcmifed  thus  much,  the  further  information 
on  this  fubjcA  may  be  thus  conveniently  dafled : 

I.  Of  Ltafis  im  gean  al ;  tj  Perjim  enahUJ  to  neie 
them  at  Common  Law. 
I.  Of  the  Katturt  ef  a  Ltaje,  ami  Leafeh^U 
Efiatet  and  th<  CtmfiruSiui  •[  H'erdi  in  grant' 
ing  thereof 


I.  2.  By  'U.hem  leafei  ma;  he  grattuJ  i  nJ  heretic 
Jberilj  cf  Leafes  made  by  virtue  of  Powers.— 
[See  alfo  this  Di£Uonary,  title  Ptu.er.] 

3.  0/  Covtnartiin  Leafn,  and  ho^  Jar  Jj)igneet 
are  aje^ed  hy  them.— [Set  alfo  this  Di£lion- 
ary,  titles  Co-vtnant ;  AjJignMent.'\ 

4.  Of  the  Ex f/r alien  ef  Leafthold  tenure t^  and  of 
Koiiee  to  Teaanti  to  yi.//.— [See  alfo  this  Dic- 
tionary, xixXt  Ej^3menr 

II.  Of  Lta/ei  ur.der  the  enabling  and  rtfiraimng 

Staiutei. 
III.  Of  Aceeftanet  tf  Rent . 

a.  U  here  it  pall  nM  ^ 

For  other  matters  relative  to  leafes,  fee  particularly 
Sae.  Abr.  title  "  LeaJ'ti  and  Term  for  Tears**  recom- 
mended by  Blathfione  10  particular  notice.  Sec  alfo  Zhef. 
Tonchf.  f.  14;  and  this  Didionary,  titles  Bent\  Deed\ 
and  the  other  tides  above  referred  to.  Sec  the  fiatt, 
4G(V.  2.  r.  23:  1 1  Gre.  x.e.  19,  under  title  ^r«/. 

I.  1.  A  L«AS¥  may  be  made  either  in  writing  or  by 
word  of  mouth :  it  is  fontctimes  made  and  doneby  record, 
as  Fine,  Recetery,  Scz.  and  fomeiimcs  and  moll  fre- 
quently by  writing,  called  a  Lea/t  by  Indenture  ;  albeit, 
it  may  be  alfo  made  by  deed-poll ;  and  fometimes  alfo  it 
is  (as  it  may  be  of  land  or  any  fuch  like  thing  grant- 
able  without  deed  for  life,  or  never  fo  many  years)  by 
word  of  mouth,  without  any  writing ;  and  then  it  is  called 
^Lea/i  parti.  Sheph.  Tcadji.  c.  14.— But  by  the  fta- 
tute  of  frauds, /tf/.  29  C.  2.  e.  3,  Leafes  of  lands  mull 
be  in  writing,  and  figned  by  ihc  parties  (hemldves,  of 
their  agents  duly  authorized,  otherwifc  they  will  ope- 
rate only  as  Leafes  at  Will ;  txctpt  Leafes  not  exceediog 
three  years. 

A  parol  agreement  to  leafe  lands  for  four  years 
creates  only  a  tenancy  at  will.  4  Term  Rep.  680. 

A  Lcafc  may  be  made  by  all  the  ways  above  men- 
tioned, either  Ici  life,  for  years,  or  at  will. —  For  life; 
as  for  life  of  ihcLcnec,or  another,  or  both.— For  >ean, 
r.  e.  for  a  certain  number  of  years,  as  10,  ico,  icoo,  or 
10,000  years,  months,  weeks, ordays,  as  the  LclTorand 
LcHiee  do7grcc.  .And  then  thecHateis  properly  called 
a  term  for  years;  for  thi*  word  ittm  doth  not  ooly 
fignify  the  liaiitt  and  limitation  of  time,  but  alfo  the 
eUatc  and  interell  that  doth  pafs  for  that  time.  Thefe 
Leafes  for  years  do  feme  of  them  commence  lupnejtntit 
and  fome  tn  future  at  a  day  to  come  ;  and  the  Leafe  that 
istobegin  tn futuro  is  called  an  interefe  termini^  or  future 
interell.— .4t  will ;  e,  when  a  leale  is  made  ol  hnd  to 
be  held  at  the  will  and  pleafure  of  the  Lefibr  and  Lellee 
together ;  and  fuch  a  Leafe  may  be  made  by  svotd  of 
mouth,  as  well  as  the  former.  Shph.  TouebjL  c.  14. 

If  the  Leafe  be  but  lor  half  a  jcar,  or  a  quarter,  or 
any  Icfs  time,  this  LefTec  is  rcfpedcd  as  a  tenant  for 
years,  and  is  Ailed  fo  in  fome  legal  proceedings;  a  year 
being  the  Ihortcft  term  which  the  Uw  in  this  cafe  takes 
notice  of.  Uit.  §  58. 

Thefe  eflates  for  years  were  originally  granted  to 
mere  farmers  or  hulbandmen,  who  every  year  rendered 
fome  equivalent  in  money,  provifions,  or  other  rent,  to 
the  LclTors  or  landlords ;  but,  in  order  to  encourage 
them  to  manure  and  cultivate  the  grouud,  ihey  had  a 
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permftnent  intereft  granted  them,  not  determinable  at 
tlic  will  of  the  Lord  ;  and  yet  their  poiTcflioD  was 
cflecmcd  of  fo  liiile  confequcncc,  that  ihcy  were  rather 
conriJered  as  the  bailift';*  or  fcrvants  of  the  I^rd«  who 
were  to  receive  and  account  for  ihc  profits  at  a  fettled 
piice,  than  as  having  any  property  of  their  own;  and, 
therefore,  tlicy  were  not  allowed  to  have  a  freehold 
cftate;  but  their  intereU  (luch  as  it  was)  vetted  after 
their  deaths  In  their  cxtcutors,  who  were  to  make 
up  the  accounts  of  their  ttftator  with  the  Lord  and  his 
other  creditors,  and  were  entitled  to  the  llock  upon  the 
farm.  1  he  LeHce's  e^ate  might  alfo,  by  the  ancient 
law,  be  at  any  tim;:  defeated  by  a  common  recovery, 
fuHered  by  the  tenant  of  th<'  freehold,  which  annihilated 
all  Leat'cs  for  year^  tiien  lu^iilHng ;  unlefs  afterwards 
renewed  by  the  rccovcror,  wl.jfc  title  was  fuppofed  fu- 
penor  to  hi-^  by  whom  thofe  Leafes  were  granted. 
Ca.  Lift  46. 

While  eftales  for  years  were  thus  precarious*  it  is  no 
wonder  that  they  were  ufually  very  Ihort.  like  the  mo- 
dern Lcalet  upun  rack-rent;  and,  indeed,  we  arc  told, 
chat  by  the  ai.cicnt  law  no  Leafes  for  more  than  fort/ 
years  were  allowable;  becaufe  any  longer  poiTclTion 
(cfpccially  when  given  without  any  livery,  declaring  the 
nature  and  duration  of  the  cllaie]  might  tend  to  defeat 
the  inheritance.  Alirr,  c.  2.  §  27  :  Co.  Lttt,  4;,  6.  ' 
Yet  this  law,  if  ever  it  exitlcd,  was  foon  antiquated ;  for 
we  may  obfervc,  in  Ma^ex's  coUcAioo  of  ancient  intlru- 
mcnts,  fome  Leafes  for  years  of  a  pretty  early  date, 
which  confiderably  exceed  that  penod  ;  and  long  terms 
for  three  hundred  or  one  thoufand  years  were  cer- 
tainly in  ufc  in  the  time  of  EJzvarJ  III,  >nd  probably  of 
E^iuarJ  I.  Cut  certainly  when  by  the  /a/,  tt  Hen.  8. 
e.  5,  the  termor  (that  is,  he  who  is  entitled  to  the  term 
of  years)  was  proie^cd  again  thefe  li£litious  recoveries, 
and  his  intercll  rendered  fccure  and  permanent,  long 
terms  began  to  be  more  frequent  than  before  ;  and  were 
afterwards  cxtcnfively  introduced,  being  found  extremely 
convenient  for  family  fettlements  and  mortgages;  con- 
tinuing fubjed  however  to  the  fame  rules  of  fucccflion, 
and  with  the  fame  inferiority  to  freeholds,  as  when  they 
were  little  better  than  tenancies  at  the  will  of  the  land< 
lord,  a  Ccmrn.  c.  9. 

Every  cdaie  which  mud  expire  at  a  period  certain 
and  prefixed,  by  whatever  words  created,  is  an  cHate  for 
years,  .ind  ihrirforc  this  cllate  is  frequently  called  a 
term,  ui/ninuj,  becaufe  its  duration  or  continuance  is 
bounded,  limited,  and  determined  ;  for  every  fuch  cllnte 

MBk      mult  have  a  certain  beginning  and  ceriai;i  end.  Co.  Litt. 

^^^B  4^.  id  artun  eji ,  qunA  itftum  Ttddi  pcttjl :  therefore, 
if  a  man  make  a  Lc.ife  to  another,  for  io  many  years  as 
y.  S.  lhall  name,  it  is  a  good  Leafe  for  years  ;  for 
though  it  is  at  prcfcnt  uncertain,  yet  when  j.  S.  ha[h 
named  the  ycar.sit  is  then  reduced  to  a  cettainty.  6 /f r/ 
35.  If  no  day  of  commencement  is  named  in  tlic 
cieation  of  this  ellate,  it  begins  from  the  making,  ordc 
lircry  of  the  Leafe.  Co.  Liit.  46,  A  Leafe  for  fo  many 
years  as  J.  S.  Hiall  live,  is  void  from  the  beginning  ;  Kt 
it  is  neither  certain,  nor  can  ever  be  reduced  to  a  cer- 
tainty, during  the  continuance  of  (he  Leafe.  Co.  Lii,^^. 
And  the  fame  do^rine  holds  if  a  parfon  make  a  Leafe  o; 
his  glebe,  for  fo  many  years  as  he  fhall  continue  parfon 
i»i  Dale,  for  this  is  Hill  more  uncertain.    But  a  Leafe 

^        (os  twenty  or  more  years  if  J.  S,  ihall  fo  long  live,  or 


if  he  Ihould  fo  long  continue  parfon,  is  good ;  for  there 
is  a  certain  period  lixed,  t>eyond  which  it  cannot  laHt 
thoagh  it  may  determine  founcron  the  death  of  J.  S.  or 
his  ceafmg  to  be  parfon  there.  Co.  Litt.  45. 

If  a  parfon  makes  a  Leafe  of  his  glebe  lor  three  year*, 
and  fo  from  three  years  to  three  years,  fo  long  as  he 
(hall  be  parfon,  it  is  a  good  Leafe  for  fix  years,  if  \t  con- 
tinue parfon  fo  long.  6  Rep.  35  :  5  Cro.  511. 

The  law  reckons  an  eltate  for  years  inferior  in  interefl, 
as  compared  to  an  ellate  fur  life,  or  an  inheritance ;  an 
eltate  for  life,  even  if  it  be  pur  auttr  vie,  is  a  freehold; 
but  an  etiate  for  a  thoufand  years  is  only  a  chattel,  and 
reckoned  part  of  the  perfonal  eftate.  Co.  Litt,  4^. 
Hence  it  follows,  that  a  Leafe  for  years  may  be  made  to 
commence  in  futuro,  though  a  Leafe  for  life  cannot.  As 
if  one  grants  lands  to  another  to  hold  from  Mtehtulmas 
next  for  twenty  years,  this  is  good  ;  but  to  hold  from  A/i- 
ehailmat  next  for  the  term  of  his  natural  life,  is  void.  For 
no  ellate  of  freehold  can  commence  in  future,  becaufe  it 
cannot  be  created  at  common  law  without  livery  of  feiiin, 
or  corporal  polTeflion  of  the  land  ;  and  corporal  polfclTion 
cannot  be  given  of  an  eltate  now,  which  is  not  to  com- 
mence now,  but  hereafter.  5  Rtp,  94.  And  becaufe  no 
livery  of  fcilin  is  necelTary  to  a  Leafe  for  years,  fuch 
LcfTee  is  not  faiJ  to  be  fitjtJ,  or  to  have  true  legal  feifin 
of  the  lands.  Nor  indeed  does  the  bare  Leafe  veil 
any  eftate  in  the  Leflce;  but  only  gives  him  a  right  of 
entry  on  the  tenement,  which  right  is  cr.lled,  as  has 
been  already  remarked,  A(j  ir.terefi  in  the  ttrm,  or  inttrtjji. 
termini:  but  when  he  has  actually  fo  entered,  and  thereby 
accepted  the  grant,  the  ellate  is  then  and  not  before 
veiled  in  him,  and  he  is  pojijed,  not  properly  of  the 
land,  but  of  the  term  of  years;  the  pctTelTion  or  feifin 
of  the  land  remaining  ilitl  in  him  who  hath  the  free- 
hold. Co.  Lttt.  46.  Thus  the  word  term  does  not  merely 
fignlfy  the  time  fpecified  in  the  Leafe,  but  the  eftate  aUo 
and  interett  that  pa/Tcs  by  that  Leafe  ;  and  therefore  the 
tfr/K  may  expire,  during  the  continuance  of  the 
as  by  furrcnder,  forfeiture,  and  the  like.  For  which 
reafon,  if  one  gran:  a  Leafe  to  ji.  for  the  term  of  three 
years,  and  after  the  expiration  of  the  faid  term,  to  B. 
for  fix  years,  and  j^.  fuirenders  or  forfeits  bis  Leafe  ae 
the  end  of  ont  year,  B's  intereft  ftiall  immediately  take 
efl'e^ ;  but  if  the  remainder  had  been  to  B*  from  and 
alter  the  expiration  of  the  fiid  three  ytartt  or  from  or 
after  the  expiration  of  the  faid  tirm,  in  this  cafe  £'5  inte- 
reft will  not  commence  till  the  time  is  fully  etapfcd^ 
whatever  may  become  of  ^iT^s  term.  Co,  Litt.  45. 

Generally,  to  the  making  of  a  good  Lcrtfe  fcveral 
things  neceftarily  concur ;  there  mutt  be  a  LefTor  not 
rcftraincd  from  making  a  Leafe;  a  Lclfce  not  difabled 
to  receive;  a  thing  dcmtfed  which  is  dcmifable,  and  a 
fufTicientdefcription  of  the  thing  demifcd,  ^e.  If  it  be 
for  years,  it  murt  have  a  certain  commencement  S^d  de- 
termination ;  it  is  to  have  all  the  ufual  ceremonies,  as 
fealrng,  delii'cry,  i^c.  and  there  muft  be  an  acceptance 
of  tnc  thing  demifcd.  Litt.  ^  56  :  1  hfi.  46  :  Pl&xvd, 
-73'  5  2  J*  Whether  any  rent  l>e  refer vcd  upon  a  Leafe  for 
life,  years,  or  at  will,  or  not,  is  not  material,  except 
'>nly  m  the  cafes  of  Leafes  made  by  tenant  in  tail,  huf- 
band  afvd  wife,  and  ecclcfiaftical  perfons  under  Jl^it.  32 
//.  8.  c.  28.  (Sec  peji  II.)  Shefh.  Touchjl.  c,  14. 

A  freehold  Leafe  for  three  lives,  diifcrs  from  a  chat- 
tel Leafe  only  in  this,  fix;.  That  the  kabtndum  is  to  the 
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LelTee,  bh  hetrs  a>Mi  afljgns,  for  and  during  tht  RAtural  | 
lives  of  him  the  laid  C  D.  E.  his  wife,  and  T.V.  his 
fun,  and  during  the  life  ulicrul  of  every  and  cither  of 
them  longeft  living.  And  tn  every  covenant, the  Lcffce 
covenants  for  hiaifelf,  his  heirs  and  siligns ;  and  the 
covenants  arc  the  fame  as  in  a  chattel  Leale ;  with  the 
addition  of  a  letter  of  attorney  at  the  end,  to  deliver 
pofTclTion  and  fcifm,  as  in  a  deed  of  feoffment.  Di^3. 
.  A  dcmife  having  no  certain  commencement  is  void  ; 
for  every  contrail  fulHcicni  to  make  a  J,cafc  ooght  to 
have  ceriJinty  in  commencement,  in  the  continuance, 
andia  the  end.  Fau^b,  8j  :  6  Rep.  35.  A  Lcafc  at  will, 
ii  at  the  will  of  the  Lcflbror  Leffcc;  or  regularly  at  the 
will  of  both  parties,  1  JuJI.  55. 

Leafcs  exceeding  three  years  mull  be  made  In  writing  ; 
and  if  the  fubAance  of  a  Leafc  be  put  in  writing,  and 
jigned  by  ilie  panics,  though  it  bs  not  fealed,  it  Hi^l  have 
the  effect  of  a  Leafe  for  year*,  tli'f .  if'asd's  Inji.ifjb.  But 
>  Leafc  in  writing,  though  not  under  feal,  cannot  be 
given  in  evidence,  unlcfs  it  be  ftatnped.  l  ^em  iUp.  75; 
Articles  with  covenants  to  let  and  make  a  Leafc  oi  lands, 
for  a  certain  term,  at  fo  much  rent,  hath  been  adjudged 
■  Leafe.  Crc.  Elix.  486.  Jn  a  covenant  with  the  words 
*  have,  polTcfs  and  occupy  lands,  in  conftderation  of  a 
yearly  rent,  without  the  word  demife,*  it  was  held  a 
good  Leafc :  and  a  licence  to  occupy,  take  the  profits. 
J^c.  which  palTeth  an  interelt.  amounts  to  a  I^cafe. 
3  B:i]/}.  204 :  5  Saik.  213.  An  agreement  of  the  par- 
ties, that  the  Leflee  ftiall  enjoy  the  lands,  will  make  a 
Leafe;  but  if  the  agreement  hath  a  reference  to  the 
l^afe  to  be  made,  and  implies  an  intent  not  to  be  per- 
fefled  till  then,  it  is  not  a  perfeft  Leafe  until  made  after- 
wards. Bridg.  13  :  2  Ship.  Abr-  374.  Ifaman.on  pro- 
mife  of  a  Leafc  to  be  made  to  him,  lays  out  money  on 
the  prcmifes,  he  (hall  oblige  the  LcfTor  afterwards  to 
make  the  Leafe;  the  agreement  being  executed  on  the 
Leflee's  part,  where  no  fuch  expence  hath  been,  a  bare 
promife  of  the  Leafe  for  a  term  of  years,  though  the 
Leflee  have  polTclIion,  Oiall  not  be  go^xl  without  fome 
writing.  Fr«td.  Can.  56 1.  Sec  title  Agreement. 

A  paper  containing  words  of  prcfent  contraft,  with 
an  agreement  that  the  Leflee  (hould  take  pofTeflion  im- 
mediately, and  that  a  Leafe  Hiould  be  executed  in  future, 
operates  only  as  an  agreement  for  a  Leafe,  and  not  as  a 
Leafe  iifclf.  1  Term  Rep.  735. 

An  inftrumeni  on  an  agreement-ftamp  reciting  that 
jf,  in  cafe  he  (houM  be  entitled  to  certain  copyhold  pre- 
mifcs  on  the  death  of  B,  would  immediately  demifc  the 
fame  to  C;  declaring,  that  he  did  thereby  agree  to  de- 
mifc and  let  the  fame,  with  a  fubfcquent  covenant  to 
procure  a  licence  to  let,  from  the  Lord,  oper.tics  as  an 
agreement  for  a  Leafe,  and  not  as  an  abfoJuie  demife. 
2  Term  Rfp.  739. 

Words  in  an  agreement  that  A.  (hall  hold  and  en- 
joy, .  if  not  accompanied  with  redraining  words,  ope- 
rate as  words  of  prcfent  dcmife;  othcrwilc,  if  they  be 
followed  by  others,  which  (how  thit  the  parties  in- 
tended that  there  ftiould  be  a  Lcafc  in  future.  The 
whole  mufl  depend  on  the  intention  of  the  parties. 
5  -J'erm  R<p.  163. 

Thefc  words  in  an  inftrument,  "  Bfi  it  remembered 
that  /  B.  hath  let,  and  by  thele  prcfents  doth  demife, 
{2ff."  h'.id  to  operate  as  a  prefent  demife,  although 
the  inArument  contained  a  further  covenant  for  a  future 
Leafe.  5  Term  R(f.  165. 


Tliough  %  Leafe  fop  life  cannot  be  nude  to  comnif  n« 
tn  fuium,  by  the  comnion  law,  b^caufe  Hvcry  canrot 
be  made  to  a  fuiute  cllate,  yet  where  a  Leafe  is  made 
for  life,  hattaJi  K  at  a  d.iy  to  come,  and  after  tlic  day 
the  Leftbr  makes  livery,  there  it  ftial!  be  good ;  and  a 
Leafe  in  reverfion  may  be  made  for  life,  which  com- 
mences at  a  day  tliai  is  future.  5  R-p.  94:  Hot.  314; 
1  inji.  5.  A  Leafe  for  years  tn.iy  begin  from  a  day  paft, 
or  to  come,  at  Muhadmat  lall,  Cltrjfmtii  next,  three  or 
four  years  after,  or  afier  the  death  of  the  Lt-ffor,  fr. 
though  a  term  canr.ot  comffteucs  upon  a  contingency 
whith  depends  on  another  contingency.  1  /a//.  5  ; 
I  Rt-p.  156.  If  one  make  a  Leafe  for  years,  after  the 
death  of  A.  B.  if  he  die  within  ten  years,  this  is  a  good 
leafe,  in  cafe  be  dies  within  that  time,  othcrwife  not. 
P/oaaJ.  70.  And  where  a  man  has  a  leafe  of  lands  for 
eighty  years,  and  he  g.-^nts  it  to  another  to  hold  for 
thirty  years,  to  begin  after  his  dc:t'.Ii,  it  will  be  good 
for  the  whole  thiity  years,  provided  there  be  fo  many  of 
the  eighty  to  come  at  the  time  of  the  death  of  the 
Lefibr.  Bro.  Gram,  54:  i  Rtf.  155.  A  Leafe  made 
from  the  Leflbr's  death,  until  a  certain  year,  (/.  r.  A.  D. 
1800,)  is  good  :  and  if  a  Leafc  be  during  the  mtnortty 
of  y.  S.  or  until  he  (halt  come  to  the  age  of  twenty-one 
years,  thcfc  are  ^ood  L^afes ;  nnd  if  he  dies  before  his 
full  age,  the  Leaie  is  ended.  Uuh.  i  55.  A  perfon  grants 
a  rent  of  2g/.  a  year,  till  an  hundred  pounds  be  paid,  it 
ii  a  Le^fe  of  the  rent  for  five  years.  Ce.  Lit.  42.  If  s 
man  makes  a  Leafe  of  land  to  another,  until  he  ihall 
levy  out  of  the  profits  one  hundred  pounds,  or  he  it 
paid  that  fumtlSc.  this  will  be  a  Leafe  for  life,  de- 
tcrmioable  on  the  payment  of  the  hundred  pounds, 
if  livery  and  feifin  be  made  ;  but  if  there  is  no  livery,  it 
will  not  be  good  for  years,  but  void  for  incertainty. 
2i.^;i8:  Fi<nvJ.2-j:  6Rep.^^.  See  Livery  e/Seifiv, 

A  Leafe  for  years  to  fuch  perfon  as  /i.  B.  (hall  name, 
is  not  good ;  though  it  may  be  for  fo  many  years  as  he 
(hall  name,  not  as  lhall  be  named  by  his  executors,  i^e. 
for  it  mull  be  in  the  life-time  of  the  parties.  Hc6.  173 : 
Meor.  911. 

if  ore  makes  a  Leafe  for  a  year,  and  fo  from  year  to 
year,  it  is  a  Leafc  for  two  years ;  and  afterwards  it  is 
but  an  clbte  at  will.  1  AUJ.  4:  :  Lutiu.  213.  And  if 
from  three  years  to  three  years,  it  is  a  good  Leafe  for 
fix  years ;  alfo  if  a  man  make  a  Leafc  (or  years,  with- 
out faying  for  how  many,  it  may  be  good  for  two  years, 
to  anfwcr  the  plural  number,  ff'ceti's  Inji.  265. 

Leaf=  for  one  year,  and  fo  for  two  or  three  years* 
or  any  further  term  of  years,  as  Leflbr  and  LcfTee  (hall 
think  fit  and  agree,  after  the  expiration  of  the  faid  term 
of  one  year ;  this  is  a  good  Leafe  for  two  years  j  and  after 
every  fubfequcnc  year  begun,  is  not  determinable  tUl 
that  be  ended,  i  Wtlf.  part  1.  p.  262.  But  if  the  ori- 
ginal contra^  were  only  for  a  year,  or  if  it  were  at  fo 
much  per  ana.  rent,  without  mentioning  any  time  cer- 
tain, it  would  be  a  tenancy  at  will  after  the  expiration 
of  the  year ;  unlefs  there  were  fume  evidence  by  a  re- 
gular payment  of  rent  annually  or  half  vearly,  that  the 
intent  of  the  parties  was  that  he  fliould  be  tenant  for  a 
year.  Bull.      P.  S  j.  (id  edit.) 

A  Leale  in  17H5  for  three,  fix,  or  nine  years,  deter- 
minable in  1788,  91,  94,  is  a  Leafe  for  nine  years,  de- 
terminable at  the  end  of  three  or  fix  years,  by  cither 
of  the  parties  on  giving  reafonable  notice  to  quit. 
3  Ttrra  Rip,  463, 

If 
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Tfatcnant  frcim  year  to  year  hold  icrfeur  or/ve  yeirs, 
cither  he  or  his  landloid,  at  the  cxpir<itian  o(  that  time, 
may  dec!are  on  the  dcotifc  having  been  made  for  fuch 
a  number  of  years,  i  llrru  Rtp.  3S0  :  iicc  Suii.  414. 

In  cafe  of  a  tenancy  fioin  ycai  to  year,  as  lonj;  n$ 
both  panics  ptcafc,  if  the  tenant  die  tntclbte»  his  admi- 
niArator  has  the  fame  intcrcil  in  the  land  which  the 
ImeOatc  had.  ^7r>/t  Rep.  t^. 

A  Lcfl'cc  hath  a  term  for  a  year  by  parol,  and  fo 
from  year  to  yearj  To  long  a  both  parties  pleafe  ;  if  the 
Leflce  enters  on  a  fecond  year,  he  ii  bound  for  thatyearr 
and  To  on:  and  if  there  is  a  Lcaft;  by  deed  for  a  year, 
and  fo  from  ye:ir  to  year  as  long  3S  both  parties  agree, 
ihis  is  binding  but  (.ir  one  j'ear ;  though  if  the  Lelfcc 
enters  upon  tin;  fcccr/.l  year,  he  u  for  that  year  bound  ; 
if  it  is  fur  a  year,  and  fo  from  year  to  year,  fo  long  as 
both  parties  agree,  till  fix  years  expire ;  this  is  a  I^eafe 
for  fix  years,  but  determinable  cveiy  year  «  the  will  of 
either  party  :  but  if  it  is  for  a  year,  and  fo  from  year  to 
year  till  fix  years  dcternilnc,  this  i>  a  certain  Leafe  for 
fix  years.  A/p./.Ca.  215.  if  v/.  makea  Ltafc  of  land  to  5. 
for  len  yeais,  and  it  i>  2£recd  between  them,  that  he 
ihall  pa^  tifty  pounds  at  the  end  of  the  f<tid  term>  and  if 
he  do  to,  and  pay  fifty  pounds  :it  tlte  end  of  every  ten 
years,  then  the  faid  £.  {hall  have  a  perpetual  demife 
and  grant  of  the  lands,  from  ten  years  to  ten  years  con- 
tinually following, /jr?rd7  mtmortitm  homhsum^  Sec.  Though 
thii  be  a  good  Lcafc  for  the  firft  ten  years,  as  fcr  all 
the  rtU,  it  is  inccrtain  and  void  :  by  covenant  a  further 
Lcafc  may  be  made  for  the  like  term  of  years.  Plo^d* 
2  Shep.  Abr.  376. 
A.  and  j^.  covenant  in  a  Leafe  for  (ixty-one  years, 
"  that  at  any  time  within  one  year  after  the  expiration 
of  twenty  years  of  the  faid  term  of  fixty-onc  years,  upon 
the  rci.iueft  of  the  l.c(r.:e,  and  his  paying  6/.  to  the  Lcf- 
fors,  they  would  execute  another  Leafe  of  the  premifes 
onto  the  LeflVc,  for  and  during  thi-  furtlicr  term  of 
twenty  years,  to  commence  from  and  .ificr  the  expiration 
of  the  faid  term  of  fixty-onc  years :  and  fo  in  like  manner, 
at  the  crd  and  expiration  of  every  twenty  years,  during 
the  faid  tcim  of  fixiy-onc  years,  for  the  like  confidcra- 
tion,  and  upon  the  like  requcft,  would  execute  another 
Leafe  for  the  further  term  of  twenty  years,  to  commence 
at  and.  from  the  expiration  of  the  tetm  then  latl  before 
granted/'  Under  this  covenant  the  Lcifee  cannot  claim 
a  further  term  of  twenty  yean  after  the  end  of  the 
Leafe ;  if  he  ha^  omitted  to  claim  a  further  term  at  the 
end  of  the  firlt  nnd  fccond  twenty  years  in  the  Lcafc. 
1  7'«T/w  Htp.  229. 

A  Leafe  made  to  a  mn«  for  fevcn  year*,  if  D.  fhall 
live  fo  long,  who  is  dead  when  the  Lcafc  is  made  ;  by 
this  the  Lclfce  hath  an  nbfolute  Leafe  for  fevcn  years. 

?Rtp.  i>x.  Lcafc  for  life  is  grimed,  and  fays,  that  if  the 
-efice  within  one  year  do  not  pay  IC/.  then  he  (l;all 
have  but  a  L?afe  for  two  years ;  here,  if  he  pays  rot 
ihc  money,  he  ihnil  have  only  the  two  years  although 
livery  of  fcifin  be  had  thereon,  i  Infi.  z\%.  If  a  Leafe 
be  made  to  A.  B  during  his  own  life,  and  the  lives  of 
C,  and  D.  it  is  one  entire  eftate  of  freehold,  and  (hall 
continue  during  the  tiirec  lives,  and  the  life  of  the  furvivor 
of  ihcm  ;  and  though  the  LefTcc  can  have  it  no  longer 
than  his  own  life,  yet  his  aflignce  lhall  have  the  benefit  of 
it  fo  long  as  the  other  two  arc  living.  5  rrp.  13  :  j'/wr. 
Vol..  IL 


32.  Where  one  grants  land  by  Leafe  to  A.  B.  and  C.  D. 
to  hold  to  them  during  their  Iive^,  alcnougb  the  words 
•  and  thelongeil  Iiveruf  them'  be  omitted,  Utcy  IhjU  hold 
it  during  the  life  of  the  longed  liver.  5  Rtp.  9.  A  Leafe 
is  made  to  a  pcrfon  for  fixty  years,  if  jtf.  B.  and  C  D.(o 
long  live  ;  and  afterwards  ^.  it.  diq:,  by  hi>  death  the 
Leafe  is  determined.  Though  if  the  Lcafc  be  m-dc 
to  one  for  the  livci  of  A.  B.  and  C.  D.  ihe  frcchoid 
doth  not  determine  hy  the  death  of  one  of  ihem  ;  and  if 
in  the  other  cafj  of  a  term,  Uic  words  or  '  eitlieruf  them* 
be  infertcd  in  the  Lcalc,  lc  wilt  be  good  for  both  tbeir 
lives.  13  Rep.  6S. 

A  Leafe  was  msdc  to  a  man  for  nioeiy-niec  yciri,  if 
he  U.ould  fo  long  live  ;  and  if  he  died  within  the  term, 
the  fon  to  have  -.i  for  the  refiduc  of  il:c  term  :  this  was 
adjudged  void  10  the  fon,becaufe  there  (.an  be  noli* 
mitaiiOQ  of  the  leliduc  of  a  term  which  it  determined. 
Cro,  £l/z.  1 16.  But  if  the  words  of  the  Lcafc  be,  to  ho'd 
during  the  reft^ueof  the  nirety-otn:  yc.rs,  and  not  dur- 
ing the  rcH  of  the  ter.'n,  iti  this  cafe  it  may  be  good  to 
the  fon  alfo.  1  R/p.  153  :  Dr:r  253. 

A  Leafe  was  nuie  for  iwcnty-ciLC  years, if  the  LciTee 
lived  fo  long,  and  in  the  fervicc  of  the  LctTor ;  the  Leffor 
died  within  the  term,  and  yet  it  was  held  that  the  Leafe 
continued,  foi  it  was  by  the  afl  of  GoJ  that  the  Lcl!';:c 
could  fcrvc  no  longer.  Cro,  £liz.6^^, 

Jf  a  Lcafc  be  to  a  man,  and  to  her  v.hor\  he  (lu'I  take 
to  wife,  it  is  void  ;  becaufe  there  ought  to  be  fuch  per- 
fons  at  the  time  of  the  commencement  of  the  Leafe  which 
might  take.  4  Lmi.  i  jS.  When  a  Leafe  in  rcverfion  is 
granted  as  fuel)  after  anotiier  Leafe.  and  (h.ii  Leafe  is  void 
by  rafure,  Uc.  the  revcrfionary  Leafe,  expeilaat  upon 
the  Leafe  for  years  that  is  void,  is  void  alfo.  Cro.  Cur. 
289.  itut  where  a  man  recites  a  Leaf.-,  when  in  truth 
there  is  no  Leafe;  or  a  Leafe  which  i^  void,  and  mifrc- 
cites  the  fame  in  a  point  material,  and  grants  a  funner 
Lcafc  to  commence  after  the  determination  thereof ;  in 
fuch  cafe  the  new  Leafe  fhnll  begin  from  the  time  of 
delivery,  Djtrg^  :  0  Rep.  36:  yaugh.  73,  80.  &c, 

A  man  makes  a  Leafe  for  years  to  one,  and  after- 
wards makes  a  Lcafc  for  years  to  another,  of  the  fame 
land  ;  the  fccond  Leafe  is  not  void  ;  but  llial!  be  good  for 
fomany  years  thereof,  as  (hal!  come  after  the  firll  Lcafc 
ended.  A'j>'/  Max.  67.  And  if  one  make  a  Lcafc  for 
years,  and  afterwards  die  Leflbr  enters  upon  the  lands 
let,  before  the  lerai  is  expired,  ard  makes  a  Lcafc  of 
thcfe  lands  to  another  ;  this  fccond  Le  ifc  is  a  good  L»ic 
until  the  Ltficc  doth  re-enter  :  and  then  the  firll  L;*afe 
is  revived,  and  he  is  in  thereby.  2  L:!l.  Ah>\  152.  It 
hath  been  held,  that  a  Leafe  may  he  void  .is  to  one, 
andthnd  good  to  another;  andLcafes  voidable, or  void 
for  the  prclenc,  may  after  become  good  .ig.iin.  t  laji. 
46  :  }  Rep.  51.  If  a  Lcafc  be  made  to  two,  to  hold  to 
them  and  two  ethers,  it  i;:  voidable  as  to  the  i^\o  other 
pcrfoas;  and  when  the  tivo  iirll  die,  the  Leafe  is  at  an 
end.  2  Lton,  1. 

A  Leafe  which  is  only  void.nble,  and  not  abfolutely 
void,  mull  be  m%de  void  by  tlie  LelTor  by  re-entry  ;  buc 
if  a  Leafe  l>c  void  abfoluiety  there  needs  no  re-entry; 
am!  as  a  voidable  Leafe  is  made  void  by  re-entry,  and 
piitttn"  ou*.  the  LeHcc  ;  fo  it  is  aiiirnifrd  by  accepting  and 
receiving  the  rent  which  acknowledges  the  Lcflce  to  be 
ler/int.  :  1  Car.  B.R:z  lit.  1 49.  A.^d  where  a  Leffcc 
Z  for 
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for  years  nccepts  of  a  lefs  term  from  the  Leffbr,  even  by 
word,  it  li  faid  this  is  a  furrcndcrof  the  term  which  he 
had  by  deed.  S.'j,'e^^S. 

Wheo  a  term  for  years  in  leafe,  and  a  fce-fimple, 
meet  in  one  pcn'on,  the  Lcafc  is  drowned  in  the  inherit- 
ance ;  yet  in  fo.-nc  calcs  it  may  have  coni'mumcc,  to 
make  good  charges  acd  payments,  ts'f.  A/t.  39: 
2  N:If.  Atr,  I  too.  If  a  Lcafc  for  years  is  made  to  a 
roan  and  his  heir:,  it  (ball  go  to  h\%  executors.  1  Jn/1. 46, 
3S8.  And  a  Leafe  for  years,  notwithftanditig  it  be  a 
very  long  Leafe,  cannot  be  intailcd  by  deed  ;  but  may 
be  afligncd  in  trufl,  to  icveral  ufcs-  2  LH,  Abr.  150.  A 
Leafe  is  fcaicd  by  ihc  LclTor,  and  the  Leflcc  Iiath  not 
fcaled  the  counterpat:,  action  of  covenant  may  be  brought 
upon  the  Leafe  againtl  the  Lcfror :  bjt  whuc  the  Lcafc 
is  fealcd  by  the  LtiTce,  and  not  the  Lcfibr,  nothing  ope- 
rates. Vtlv.  18.  0-jL-:n  too. 

A  man  oiitof  poflrilion  cannot  make  a  Leafe  of  lands, 
without  CDtering  and  fealtng  the  Lcafc  upon  the  land. 
Daly/.  3 1 .  The  LclTee  is  to  enter  on  ihc  premifcs  let ; 
and  fuch  Lcffcc  for  years  is  not  in  poficfiton,  fo  as  to 
bring  trcrp.if3,  ISs.  until  a^lual  entry  ;  but  he  may  grant 
over  his  term  before  entry,  I  /ii*.  46  :  z  L:L  160.  If  a 
LefTcc  of  a  future  intcrctt  never  enters  by  virtue  of  his 
term,  but  enters  before,  and  continues  after  the  com- 
xneacemen:  4jf  the  term  ;  and  then  the  Leflbr  oufts  him, 
the  LcfTrc  may  aHign  over  hii  terra  off  the  land.  1  Ltw 
47.  But  a  Leafe  to  begin  at  Mhhaelmas,  if  the  Lcffee 
enters  before  Michae/maj,  and  continues  the  poflciTton 
immediately,  is  adillcilin.  Ji^ii/.  46. 

If  a  Leafe  be  made  of  a  clcfc  of  land,  by  a  cenain 
name,  in  the  parilh  of  A.  in  the  county  of  3,  whereas 
the  clofe  is  in  anoiher  count)-,  the  faid  parish  extending 
into  both  counties,  fuch  a  Leafe  is  good  to  pafs  fuch 
land  :  though  where  a  houfe  is  leafed  without  a  name, 
and  the  pitilh  is  millakcn,  it  hath  been  held  otherwife. 
Djer  zy6t  igz.  LanJ  tnd  mines  are  leafed  to  a  tenant; 
this  only  extends  to  the  open  mines,  and  the  LefTee  ftiatl 
not  have  any  others,  if  there  are  fuch:  and  if  land 
and  timber  are  demifcd,  the  LelTcc  is  not  empowered  to 
IcH  it.  a  Lev.  184  ;  2  McJ  193.  A  man  makes  a  Lcafc 
of  Luids  fur  life,  or  years,  the  Lcflcc  hath  but  a  fpccial 
ifttereft  in  the  timber  trees,  as  annexed  to  the  land,  to 
have  the  mall  and  fliadow  for  his  cattle  ;  and  when  they 
are  fevered  from  the  lands,  or  blown  down  with  wind, 
the  Leflur  lhall  have  them  as  parcel  of  his  inheritance. 
^Jie^-  62  :  It  Rfp.  3i. 

A  dcmile  of  piemifes  in  IVeJlrtinJia-,  late  in  the  occu- 
pation of  J.  particularly  dcfcribing  them,  part  of  which 
was  a  yard,  does  not  pafs  a  cellar  fituaic  under  that 
yard,  which  was  then  in  the  occupation  of  Ji.  another 
tenant  of  the  LciTor :  and  the  Leflbr  in  an  cjcftmcnt 
brought  to  recover  the  cellar,  is  not  cllopped  by  his 
deed  from  going  into  evidence,  to  Ihow  that  the  cellar 
was  not  intended  to  be  demifcd.  Whether  parcel  or 
not  of  the  thing  demifcd  is  always  matter  of  evidence. 
I  Tirci  Rffi.  701, 

DccUraticns  by  tenants  are  admifliblc  evidence  flfcer 
their  dcith,  to  flioiv  that  a  certain  piece  of  l.ind  is  parcfl 
of  the  ctUte  which  they  occupied ;  and  prouf  that  ihcy 
exercifcd  acts  of  oivncrthip  in  ir,  not  rcfifled  by  contrary 
evidence,  is  dccifive.  z  Ttrrffs  Ref.  53. 

If  Lelfcc  for  years  lofcs  his  Lcafc,  if  it  can  be  proved 
(hat  there  was  fuch  a  term  let  to  him  by  Lcalc,  and 
3 


that  is  not  determined,  he  fhall  cot  lofe  his  term ;  fo  it  is 
of  any  other  clUte  in  lands,  if  the  deed  that  created  it 
be  loit,  for  the  eftatc  in  the  Iai:d  is  derived  from  the 
party  that  made  it,  and  not  Irom  the  deed  otherwife 
ilun  inflfumer.tally  and  declarative  of  the  mind  and  in- 
tent of  the  party,  tfV.  2  LiU.  M'r.  152.  If  a  pcrfon  be 
in  pofleffion  of  the  lands  of  another,  and  hath  ufually 
paid  rent  for  them  ;  the  proof  of  a  quarter  or  half  year's 
rent  paid,  uill  be  good  evidence  of  a  Leafe  at  uill ; 
though  it  cannot  be  exprefsly  proved  that  the  landa 
were  demifcd  at  will  to  him  in  poUellion,  it  fhall  be  prc- 
fumed  the  rent  was  received  by  the  owner  of  the  land 
upon  fome  private  contraA.  Hi  J.  151. 

2.  He  that  is  feifed  of  an  ellate  for  life,  may  make 
a  Lcafc  for  his  lite  according  as  he  is  feifed;  alfo  he  may 
make  a  Leafe  for  years  of  the  eAate,  and  it  lliall  be 
good  as  long  as  the  eilate  for  life  doth  lall  :  one  pof- 
leffed  of  landt  for  years,  may  make  2  Leafe  for  all  the 
years,  except  one  day,  or  any  fliort  part  of  the  term  ; 
and  if  LefTee  for  years  makes  a  Lcafc  for  life,  the  Leifce 
may  enjoy  it  for  the  Lcilbr's  life,  if  the  term  of  years 
lafts  fo  long  ;  but  if  he  gives  livery  and  feilin  upon  it, 
this  is  a  forfeiture  of  the  eftatc  for  years.  /^"Wr  Injf, 
267.  If  tenant  in  tail  or  for  life  make  a  Leafe  generally, 
it  lhalt  be  conllrued  for  his  own  lite.  1  //ij/.  41. 

By  various  a^s  of  parliament,  and  alfo  by  private 
fc'ttlcmcnti,  a  poAcr  is  granted  of  making  Leafes  in  pof- 
ffjjson,  but  not  m  reverfioo  for  a  certain  time  ;  the  objed 
being  that  the  ellatc  may  not  be  incumbered,  by  the 
aflof  the  party,  beyond  a  fpecific  time.  Yet  perfons 
who  had  this  limited  power  of  makiag  in  pofTellion  oiily, 
had  frequently  demifed  the  premifcs  to  hold  /rjm  the 
day  of  tbi  datt  \  and  the  Courts  in  feveral  intlances  had 
determined,  that  the  words  •  from  the  day  of  the  date,* 
excluded  the  day  of  making  the  deed  :  and  that  in  con- 
fcquencc  thcfc  were  Leafei  in  rcverfon,  and  void ;  but 
this  quellion  having  been  brought  again  before  the 
Court  of  B,  R.  it  was  determined,  that  the  words  '  from 
the  day'  might  either  be  inclufive  or  exclufivc ;  and 
therefore  that  they  ought  to  be  confirmed  fo  as  to  effec- 
tuate ihefe  important  deeds,  and  not  to  deftroy  them. 
Pugh  V.  Ittds,  {piJtit)  Conf.  714:  and  fee  Dau^L 
S3»  185,  in  noli  J, 

The  Leafe  of  a  tenant  for  life  who  has  power  of  leaf- 
ing under  ceiuin  conditions,  muft  flriclly  comply  with 
the  contJitions ;  and  if  it  vary  from  them  in  the  intercil 
demifed,  or  the  rent  rcfcivcd,  it  cannot  be  fupportcJ 
againrt  the  remainder-man.   5  567. 

Of  all  kinds  of  powers  the  moll  frequcn:ii  that  to  make 
Leafes.  in  the  making  fuch  Leafes  all  the  rcquifites 
oarticularly  fpccificd  in  the  power,  mull  be  Ilriitly  ob- 
ftrved;  and  iuch  Leafes  raoft  contain  all  fuch  bencbcial 
claufes  and  rcfervatioos  ai  ought  to  be,  for  the  benefit  of 
the  remainder-man  ;  the  principle  being,  that  the  cHate 
mull  come  to  him  in  as  beneficial  a  manner  as  the  an- 
cient owners  held  it.  Sec  i  Hurr.  j  20.  and  this  Dic- 
tionary, title  Pe\vcr.~\t'i  man  hath  power  to  Lcafc  for 
tcnyc.nrs  and  he  leafcth  tor  twaij/,  the  Leai'e  ftiall  be 
"ood  in  equity  for  ten  years,  1  Cb.  Ca.  23.  See  further 
i/)cfi.  Tz-cfhJ},  c.  14,  in  n. 

A  Leafe  cvccoicd  by  the  tenant  for  life,  in  which  the 
rcver(ioncr  wJ»  w.\s  then  oadcrage  is  named,  but  who 
docs  not  execute  the  Leafe,  is  void  on  the  death  of  the 
tenant  for  life ;  and  an  cxeciuion  by  the  rcvcrfbncr  on'y 
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afterwards  is  no  coniirniation  of  it.  To  at  to  bind  the 
Lcflce  in  an  aflion  of  covenant,  i  7'erm  Rep.  86. 

Under  the  fettlement  of  an  elVate  tviih  a  power  to  the 
tenant  in  poflclTion  to  let  all  or  any  part  of  the  premifes. 
fo  as  the  ufual  rents  be  relen'ed,  a  Lrafe  of  tUhe^  which 
had  not  been  Itt  before  was  held  void.  In  ihcfe  Cifes 
the  intention  of  the  parties  is  to  govern  the  Court  in 
conllrutng  the  power.  3  Terfn  Rep.  665. 

Where  tenant  for  life  has  a  power  "  to  grant  Lcafcs 
in  polfeflton,  but  not  by  way  of  reverfion  or  future  in- 
tercft,*'  a  Leafe  /rr  verba  tit  prt/mti  n  not  contrary  10 
the  power ;  though  the  cftatcat  the  time  of  making  the 
Xtcafe  was  held  by  tenants  at  will,  or  from  year  to  year  ; 
if,  at  the  time,  they  received  dircdions  from  the  grantor 
of  the  Leale  to  pay  their  rent  10  the  Leflce.  Oougi.  565, 
CaaJlitlt  V.  Funntan, 

Under  a  power  "  to  leafe  all  manors,  meiTuages, 
lands,  i^c.  fo  as  there  be  rcfcrv-ed  as  much  rent  as  is  now 
paid  for  the  fame,"  fuch  parts  of  the  cHates  enu- 
merated in  the  power  as  have  never  been  demited  may 
be  let;  but  in  a  family  fcttlemeci  of  an  cflatc  conlifling 
of  fome  ground  always  octiuficd  with  the  f:iniily  feat, 
and  of  lands  let  to  tenanu  upon  rents  rcfcrvcd,  the  qua- 
liJicanon  annexed  to  the  power  of  leafing,  *'  that  the 
ancient  rent  rauft  be  refcrvcd,*'  excludes  the  matilion- 
houfe  and  lands  about  it  never  let.  Doug!.  565 — 9,  574. 

Under  a  power  to  a  tenant  for  life  to  leafe  for  years, 
referving  the  ufual  covenants,  l^e.  a  Leafe  made  by 
htm  containing  a  provifo  that  in  cafe  the  prcmifes  were 
blown  down  or  burned,  the  LdTov  Ihould  rebuild,  other- 
wife  the  rent  Ihould  ccafe,  is  void,  the  Jury  finding  that 
fuch  covenant  is  unufual.  1  Tirm  Rep.  705. 

If  an  I'ifafU  be  feifcd  of  land  in  fee-Ample,  and  be 
make  a  Leal'c  for  years  of  it,  rendering  no  rcntj  this 
Leafe  is  void ;  but  if  there  be  a  rent  rcfervcd^upon  the 
Leafe,  then  the  Leafe  is  but  voidable*  and  may,  by  the 
acceptance  of  the  rent  by  the  infant  after  his  full  age, 
be  made  good.  Sheph.  Toucb/h  e.  14,  cites  9  H.  7. 
24  :  18  £.  4.  2  :  /*/ffW.  545.  In  3  Burr.  1S06,  it  is 
faid  to  have  been  lung  fettled,  that  an  infant  may  make 
a  Leafe  without  rent,  to  try  his  title  :  and  th.it  alt 
Lcafes  by  an  infant,  whether  with  or  without  rent,  il 
made  by  deed,  arc  voidable  only.  See  this  Di^ionary 
title  Infant ;  and  Bac.  Abr.  title  Leefei  B. 

If  a  tenant  hold  under  an  agreement  for  a  Leafe  at  a 
yearly  rtni,  by  which  it  is  ftipulatcd  that  the  agreement 
(hall  continue  for  inc  life  of  the  LtrlTor,  7nd  that  a  claufe 
fliall  be  int'erted  in  the  Leafe,  giving  the  Lcflbr*»  fun 
power  to  take  the  houfe  for  himJclf  when  he  came- of 
age.  the  fon  mufl  make  hii  election  in  a  reafonablc  time 
after  he  comes  of  age.  The  delay  of  a  year  is  unrca- 
Jbnable,  and  the  tenant  cannot  be  ejcflcd  upon  h.ilf  a 
year's  notice  to  quit,  fervcd  after  fuch  a  delay  :  but  if 
the  fon  had  elcded  within  a  week  or  a  fortnight,  that 
would  have  been  reafoiiablc.  2  Term  Rfp.  416. 

By J/ar.  29  Geo  2.  e.  stLunatiiintZn^^  Ftmes 

eoxertt  may  apply  to  the  Courts  of  Chancery  or  Kxche 
(jucr.or  to  the  Courts  of  Equity  of  the  counties  palatine 
of  Chffttr,  LaiHitfter,  and  Durbamt  or  to  the  Courts  of 
Great  SctGon  of  H'ulet,  by  petition  or'motion  in  a  fiim- 
mary  wav,  and  by  the  order  of  thcfc  Courts  rcfpcfliveiy, 
fuch  pcifons  may  by  deed  only,  without  levying  a  fine, 
furrender  Lcafes  for  livji  or  years,  and  uke  new  Leafcs 
for  lives  or  years  of  the  prcmifcs  comprifed  therein. 
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Joint-tenants,  tenants  in  common,  and  copirccnfr*., 
may  make  Leafcs  for  life,  years,  or  at  will,  of  their  o^vn 
parts,  which  Hull  bind  their  companions ;  and  in  fome 
cafes,  pcribns  who  are  not  fcifcd  of  lands  in  fee,  wV. 
may  make  Leafcs  for  life  or  yean,  by  fpeclal  power 
enabling  them  to  do  it ;  when  the  authority  mult  be  ex- 
adly  purfucd.  lVoo4*i  Injl.  267.  But  there  is  a  differ- 
ence, where  there  is  a  gcncrjl  power  to  make  Lcafes* 
and  a  particular  power.  Sec  ante,  is'  8  Rep.  69. 

If  Joitit  ttnanit  join  in  a  Leafe,  thi»  lliall  be  but  one 
Lcafc,  for  they  have  but  one  frct-hoId  ;  but  if  tenants  in 
common  join  in  a  Leafe,  it  fhall  be  feveral  Leafes  of 
their  feveral  inlerefts.  2  Ro.  Ab.  64:  Cwn.  Dig.  title 
Ej}am  (G.  6.)  :  Bet.  Abr.  Ua/tJ  (1.  5.) 

3.  A  Lcflbr  who  hath  the  fee  cannot  refcrvc  rent  to 
any  other  but  himfelf,  his  heirs,  l^c.  And  if  he  rcferves 
a  rent  to  his  executors,  the  rent  fhall  be  to  the  heir,  at  in- 
cident to  the  reverfion  of  the  land.  I  47. 
Lcfior  may  take  a  uiHrefs  on  the  tenements  let  for  the 
rent;  or  may  have  aftion  of  debt  for  the  arrears,  i^c. 
Alfo  land  leafed  (hall  be  fubjeft  to  thofe  lawful  remedies 
which  the  LcfTor  provides  for  the  recovery  of  hi»  rent, 
polfeflion,  i^c.  into  whofe  h:tnds  focver  the  land  comes. 
Cr#.  Jac.  300. 

If  an  houfe  falls  down  by  tcmpcft,  ^c.  the  Leffee 
hath  an  intercft  to  take  the  timber  to  re-cdify  it  for  his 
habitation.  4  Rep.  63. 

Tenants  fuffcring  houfcs  to  be  uncovered,  or  in  decay  | 
taking  away  wainfcot,  tifc.  fixed  to  tlie  freehold,  unlcli 
put  up  by  the  Lcffcc,  and  taken  down  before  the  term 
is  expired  j  cutting  down  Itmber-trees  to  fell;  permit- 
ting young  trees  to  b;  deflroycd  by  cattle,  is'f.  plough- 
ing up  ground  that  time  out  of  mind  hath  not  been 
ploughed;  not  keeping  banks  in  repair,  <^f.  arc  guilty 
of  warte.  I  Ujl.  52:  Djer-^-j  :  I  Sulk.  368. 

Lcffees  are  bound  to  repair  their  tenements,  except  it 
be  mentioned  in  the  Lcafc  to  the  contrary.  Tliouj^h  a 
Lefl'ce  for  years  ii  not  obliged  to  repair  the  hoi:fc  let  to 
him  which  is  burnt  by  accident;  if  there  be  rot  n  fpe- 
cial  covenant  in  the  Leafe.  that  he  fliall  leave  the  hoafe 
in  goud  repair  at  the  end  of  the  term  :  yet  if  the  houfe 
be  burnt  by  negligence,  the  Lc/Tcc  fliaJI  repair  it.  al- 
though there  be  no  lach  covenant.  Pa/ch.  24  Cir,  B,  R, 
A  LefltfC  at  will  is  not  bound  to  fuAain  or  repair,  ni 
tenant  for  years  is.  If  the  houfe  of  fuch  a  tenant  w 
burnt  down  by  negligence,  aiflioii  lies  not  a^ainft  the 
tenant;  but  ailion  lies  for  volumsfy  waftc,  in  pulling 
down  houfes,  or  cutting  wood,  t^c,  5  Rrp.  13.  j^ec 
title  Fire. 

A  LeiTre  who  covenants  to  pay  rent  and  to  repair 
with  an  exception  of  cnfualties  by  fire,  is  liable  upon 
the  covenant  for  rent,  though  the  premiA's  arc  burnt 
down,  and  notrebiiilt  by  the  Lcifor  after  notice.  1  Ttrm 
Rep,  310. 

A  provifa  tn  a  Leafe  for  iwenty-ono  ycarft,  that  the 
Landlord  (hall  rc-fnter  on  the  tcnftni's  committing  any 
act  of  bankruptcy,  whereon  a  commiJiion  fhall  iHCae,  is 
good,  z  Term  Rip  133. 

The  banltrwptcy  of  the  Lcffce  is  no  bar  to  an  tAion  of 
covenant  (made  before  hi?  bankruptcy)  brought  againft 
him  for  rent  due  aficrlhc  bankruptcy.  4  Term  Rep.  9^. 

Though  a  bankrupt  cannot  give  a  lien  on  any  parti- 
cular goods,  yet  he  may  take  a  deroife,  and  agree  that  the 
rent  fliall  payable  on  a  particular  day  ;  e.g.  he  may 
Z  2  agrtc 


LEASE    I.  3. 


LEASE    I.  4. 


iigreeto  pay  half  a  year's  rent  in  adx-ance;  where,  by 
Che  cutlom  of  the  country,  half  a  year's  rent  becomes  due 
oa  the  djy  on  which  a  tenant  enters.  And  in  this  cafe 
the  law  gives  the  landlord  a  power  of  diltraioiog  on  that 
day.  2  Term  Rr^.  6co.  See  this  Dictionary,  titles  AVir/; 

Di/:r//t. 

A  covenant  in  a  Lcafe  that  the  LciTee,  his  executors 
and  admiriillratorj.  (hall  cnnllantly  refidcoii  the  dcmilcd 
prcmilcs  during  the  demilc,  is  binding  on  thcafljgnee  of 
the  LcHee,  though  he  be  not  named,  z  IJ.  Black.  Rep. 
C.  p.  ,33. 

If  both  LcfTee  and  LeHbr  fign  a  Leafe,  the  LefTee  is 
chopped  from  pleading  nil  hahutt  tn  icHmtntit,  to  an  a^ton 
of  debt  for  rent  by  the  Leflbr.  6  /irw  Rtp.  62. 

Covenant  will  lie  againll  an  original  Lell'ee,  before  he 
lakes  adua!  p^JTclTion ;  and  fa  before  adlual  poflcflion 
againfl  an  affigncc,  under  an  abfolute  indefcnrible  alTign* 
mcot  of  the  hholc  intercll  in  the  term;  but  nut  agaiiilt 
a  mortgagee  of  thetcrni,cvcn  after  the  mortgage  is  for- 
feited,till  he  lakes  a^ual  poflelHon.  See  Eat<,n  v.  "^aquett 
DcugL  45>— 461,  ar.d  the  notes  there. 

Lnder  a  provifo  that  all  afTignniL-nts  of  a  Leafe  (hall  be 
void  if  not  enrolled,  Under-Lcafcsarenot  included  ;  and 
an  Cnder-Lcafe  is  no  alii^nmciit  to  the  cfi'tii  of  working 
a  fbrfcitarc  undcra  provilo  not  10  afljgn.  Dau^f.  56,7,  S, 
184.  But  whatcsnnpt  be  fupporied  as  an  alignment  Htall 
be  good  as  an  Under- Lcafe,  againil  the  pirty  granting  it. 
Datigl,  t8S,  iu  n. 

When  the  whole  term  is  made  over  by  the  LeiTce,  al> 
though  in  the  Jecd  by  which  that  is  done,  the  rent  and  a 
power  of  entry  for  non-payment  is  rcferved  to  him  and 
not  to  the  original  LeiTur,  thi^  is  an  alTignmcnt,  and  not 
ao  Under-Leafc.  Pahner  v.  EiiwartU,  Doagl.  1 87, 8,  in  n. 

If  a  Leatc  contain  a  provifo  that  the  Lcfleei  his  exe< 
cutorj.ir't.  ihall  not  j'tt^  It:,  or  ojjign.  ever  tJie  whole  or 
part  of  the  premifes  without  K'avc  in  writing,  on  pain  of 
forfeiting  the  Leafc ;  the  adminiAratrix  of  the  LcfCee 
cannot  tinJer-lti  without  incurring  a  forfeiture,  though  for 
lefs  lime  than  the  whole  term:  a  parol  licence  to  let 
part  of  the  premifes  does  not  difchnrgc  the  LcHec  from 
the  reflri^lion  of  fucli  a  provifo.  2  Tn-m  Re^.  425. 

A  landlord  cannot  maintain  an  aflion  ol  covenant  for 
rent  againil  an  under  tenant,  who  ho!d>  for  a  term  lefa  [ 
than  the  time  granted  in  the  original  Lcafe.   Dougl.  ij,  | 
iisJjhii  V.  J!a.\h.  But  if  the  whole  of  a  term  is  m.ide  > 
over  by  the  LefTce,  although  in  the  deed  he  rcfcrvcs  the 
rett,  3i,d  a  po*er  of  entry  for  non.paymcnt  to  himfclf 
and  not  to  the  original  LelTor ;  and  although  he  intro- 
duce new  covenants ;  the  perfon  to  whom  it  is  made  over 
may  fue  the  original  Lc/Tor  or  his  aili|;nce  of  the  rever- 
fiofl»  or  be  fued  by  thein  as  afltgnce  of  the  term,  on  the 
rrfpcfiive  covenants  la  the  otiginal  Leafe.   Paiatr  v, 
£ih».'afJi.  B.  R.  E.  2j  Cto.  3  :  Dougl.  1^7,  8,  :*  n. 

An  alTigncc  of  a  bankrupt,  a  devifec,  and  a  perfonal 
reprefcni.iiivc,  are  aflignecs  in  Uw  to  the  purpofe  of 
beit>g  liable  to  actions  on  a  covenant  for  rent  in  a  Leafc 
to  the  bankrupt,  devifor^  or  intcnaic.  Diugl.  184.  But 
whether  the  transfer  to  them  is  fuch  an  ^lilignmcnt  as 
%«illoccauon  a  forfeiture  under  a  provifo  not  toaflign,  is 
a  much  litigated,  but  as  it  feems  unfe:il'>d,  qucllion ; 
and  it  appears  that  itis  not.  3  237.  But  fee  Dougl. 
184.  in  «. 

A  Leffce  for  twenty-ooe  years  at  a  peppcr-corn  rent 
for  the  ^rfl  half  year,  ud  a  rack  rent  for  the  reft  of  the 


term,  who  by  agreement  waj  to  put  the  premifes  in  re- 
pair«  and  covenanted  to  pay  the  laod-tav,  and  all  other 
taxes,  rates,  afieflments,  and  impc/iiievs,  having  aHigncd 
his  term  for  a  fma;l  fum  in  grofs,  was  held  no:  to  be  Itabla 
to  pay  the  expcnce  of  a  party-wail ;  either  by  the  provi- 
fions  of /la:.  14  Ceo.  3.^.  78,  ^  41,  or  by  the  covenant ; 
but  that  charge  mull  in  fuch  cafc  be  borne  i.y  the  original 
landlord:  far  the  lUtote  intc.iJcd  to  throw  that  burthen 
on  perfons  to  whom  long  Leifcs  had  been  granted,  with  a 
view  to  an  improvement  of  the  elbtc,  and  who  after- 
wards underlet  a  confiderable  increafsof  rent.  3  Term 
Rtp.  458. 

Byjfa:.  32  lita  8.  «r.  34,  grantees  of  rcverfions  bare 
the  lame  remedy  againft  Lclfcef,  their  executors,  isc.  as 
their  grantors  had.  See  title  Ceveeam  ill. 

Perton^  for  whole  lives  ciUtcs  arc  held  by  Lcafe,  fs'fi 
remaining  beyond  fca,  or  being  abfent  fr^cn  years,  if 
no  proof  be  made  of  their  being  alive,  ihal!  be  accounted 
dead.  Sr.  19  Car.  i.  (-.6.  Sec  titles  Liji.Ejhitt\  Qcc:tpaarf, 

4.  Land)  arc  leafed  at  wiil,  the  Leffe;  cannot  derer* 
mine  his  will  before  or  after  the  day  of  payment  of  the 
rent,  but  it  muH  be  dene  on  that  very  day  ;  and  the  law 
will  not  at!ow  the  LefTee  to  da  it  to  the  prejadice  of  the 
Leffor,  as  to  the  rent;  nor  that  the  LffTor  thall  deter- 
mine his  will  to  the  prejudice  of  the  Lc{rtfe,  after  the 
land  is  fown  with  earn,  tsc.  SiJ.  339:  L-v.  1C9.  For 
where  Lclfee  a:  *ill  fows  the  land,  if  he  doe»  not  himfelf 
determine  the  will,  he  lhall  have  the  corn :  and  where 
tenant  for  life  fows  the  corn,  and  dies,  hi>  execotcrs  ftiall 
have  it;  but  it  is  nftt  fo  of  tenant  for  years,  where  the 
term  ends  beforj  the  com  is  ripe,  or.  5  Rep.  116. 
The  Lelfor  and  LcAee,  where  the  e:Uie  is  at  will,  may 
determine  the  will  when  they  pteafe ;  but  if  the  Leflbr 
doth  it  within  a  quarter,  he  fha'.l  lofe  that  quarter's  rent ; 
and  if  the  LelTce  doth  it,  he  mufl  p;iy  a  quarter's  rent. 
2  ^41/^.413.  By  words  fpoken  on  the  ground,  by  the 
Leflbr  in  the  abfence  of  the  Lrflce,  the  will  i$  not  deter- 
mined J  but  the  LclTce  is  to  have  no:ice.  1  Injl.  55.  If 
a  man  makes  a  Leafc  at  will,  and  die^,  the  will  is  deter- 
mined ;  and  if  the  tenant  continues  in  poiTcflioo,  he  i$ 
tenant  a:  fufferincc.  IhiJ.  57.  But  where  a  Leflbr  makes 
an  cftatc  at  will  to  two  or  three  perfars,  and  o::e  of  them 
die*,  it  has  been  adjudged  this  doth  not  determine  the 
cliatc  at  will,  5  Rtp.  10.  Tenant  at  will  grants  over 
his  eftate  to  aro;her,  it  determines  his  will.  1  Inji.  57. 
It  Inth  been  faid,  that  where  a  Leflce  for  years  accepts 
of  a  lefs  ier.Ti  from  the  Lcflcr  even  by  word,  this  is  a 
furrcndcr  of  the  term  he  had  by  deed.  S:j.  448.  StJ.  j. 
No  tenant  lhall  take  Lcafo  of  above  two  farms,  in  an/ 
town,  village,  i^c.  nor  hold  iwo  unlcfs  he  dwell  in  the 
pariili,  under  penalties  and  forfeitures,  by  /a/.  25  /f.  8. 
c.  13.  $  14.  See  alfo  J}at.  zi  H.  8.  c.  13.  Statutes  to 
which  tiiereii  not  any  regard  nmv  paid 

Tenant  fortcrm  of  yeais  hith,  incident  to  and  infcpa- 
rablcfroro  hisetlatc.unlefs  by  fpecial  agreement,  the  fame 
cftovers  which  tenant  for  life  is  entitled  to;  that  is  to 
fay,  houfe-bote,  fire  bote,  p!ough-bote,  and  hiy  bote. 
Cti.  Lit,  45.  See  titles  Beu  \  tjlcmtn. 

With  regard  to  emblement',  or  the  profit*  of  lands 
lowed  by  tenant  for  years,  there  is  this  diftcrencc  be- 
tween him  and  tenant  for  life;  that  where  the  term 
of  tenant  for  years  depends  upon  a  certainty,  as  if  he 
holds  from  MU/umntr  for  ten  years,  and  in  the  laft  year 
he  fows  a  crop  of  com,  and  it  b  not  ripe  and  cut  bcfoie 
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}4id/ummtr,  the  end  of  his  term,  the  landlorvi  lhall  have 
it;  '^r  the  tenant  knew  the  expiration  of  his  term,  and 
thfretore  it  wa*  his  own  folly  to  fow  what  he  could 
never  reap  the  profits  of.  Uit-  §63.  But  where  the 
Leaf::  for  years  depends  upon  an  uncert.iiniy,  as,  upon 
the  death  of  the  Leflbr,  being  himrdf  only  tenant  for 
litt:,  or  being  a  hulband  fcifed  in  right  o\  his  wife ;  or  if 
the  term  of  years  be  deiermirabic  upon  a  life  or  lives; 
in  nil  thefe  cafes  the  clLtte  for  years  not  being  certainly 
to  expire  at  a  time  foreknown,  but  merely  by  the  aft  of 
Gpd>  the  tenant,  or  his  executors,  Ihalt  have  the  emblc- 
irints  in  the  fame  manner  that  a  tenant  for  life  or  his 
executors  flmll  be  entitled  thereto.  Cc.  Litt,  56.  Not  fo 
if  it  determine  by  a^  of  the  party  himfelf;  as  if  te- 
nant for  years  does  any  thing  thai  amounts  to  forfei- 
ture, in  which  cafe  the  cmblcmenii  fiiall  go  to  the  L'-fibr, 
zxi\  not  to  the  Lell'ce,  who  hath  determined  his  eitate  by 
his  own  default.   Co.  Lit.  55:  and  fee  z  Comm.  144. 

Where  a  Lcafc  came  into  the  hands  of  the  original 
Leflbr  by  an  agreement  entered  into  between  him  and 
the  afiignce  of  the  original  Ltflcc,  *•  that  the  Leflbr 
fhouM  hr.\'e  the  pretnifcs  as  mentioned  in  the  Lcafe, 
and  IhouIJ  pay  a  particahr  fum  over  and  above  the  rent 
annually,  towards  the  good-will  already  paid  by  fuch 
aflignee,"  fuch  agreement  operates  as  a  furrcndcr  of 
the  whole  term.  1  Term  Rep.  ^.\\. 

If  a  landlord  lcafc  for  fcven  years  by  parol,  and  agree 
that  the  tenant  fliall  enter  at  LaJy-day,  and  quit  at  Can- 
tiU/aaj;  though  the  Leafe  be  void  by  the  llatuic  of 
Frauds  as  to  the  duration  of  the  term,  the  tenant  holds 
under  the  terms  of  the  Leafc  in  other  refpefh  ;  and 
therefore  the  !and!ord  can  only  put  an  end  to  the  tenancy 

CanMemas .  5  7crr:  Re/>.  4.jt. 

VI  here  the  term  of  a  Leafe  is  to  end  on  a  prccife  day, 
there  is  no  occafion  for  a  notice  to  quSi;  bccaufc  the 
Lcafc  is  of  courfc  at  an  end,  unlefs  the  parties  come  to  a 
frelK  agreement.  In  the  cafe  of  a  tenancy  from  year  to 
year,  there  muft  be  talf  n year's  notice  to  quit  ending  at 
the  expiration  of  the  year.  Six  caUndar  moufht  notice 
is  not  fulficicnt.  And  there  is  no  diltinftion  between 
faoufes  and  lands  as  to  the  time  of  giving  notice  to  quit. 
I  TirmRep.  54,  I59,  162,  3- 

Tenant  from  year  to  year  before  a  mortgage  or  grant 
of  the  rcverlion  is  entitled  to  fix  months  notice  to  quit, 
before  the  end  of  the  year,  from  the  mortgagee  or  gran-? 
tee.  I  Ttrm  Rep.  380,  z. 

V/hcre  an  infant  becomes  entitled  to  the  revrifion  of 
an  eftate  leafed  from  year  to  year,  he  cannot  ejcft  the 
tenant  without  giving  the  fame  notice  10  quit  as  the  ori- 
ginal LefTbr  muft  have  given.  ^  Term.  Rep.  j  ^g.  But 
cjettmcnt  will  lie  by  a  mortgagee  againft  a  tenant, 
under  a  Leafc  from  the  mortgagor,  made  fubfcquenc 
to  the  mortgage,  without  notice  to  quit.  Deagl.  21, 
Keeeh  v.  HaJL 

Where  the  tenant  of  an  eflatc  holden  by  the  year  has 
a  dweliing-houfe  at  another  place,  the  delivery  of  a  no- 
tice to  quit,  to  his  fervant  at  thedwelIing-houfc,isllrong 
prefumpiive  evidence  that  the  mailer  received  the  no- 
tice ;  and  ought  to  be  left  to  the  Jury.  4.  Term  Rep.  464. 

If  notice  to  quit  at  Midfummer  be  ^ivcn  to  a  t';nant 
holding  from  Michaelmas t  he  may  infift  on  the  in- 
fufficiency  ol  the  notice  at  the  trial,  though  W.  did  not 
make  any  objcAion  at  the  time  it  was  lerved.  4  Ttrm 
R'-p.  36  K 


n.  Th  E  Enahfing  Statute,  32  Heti  8.  e.  zS,  cmpowcrj 
three  manner  of  perfons  to  malce  Leafes,  to  endure  for 
three  lives^or  one  and  twenty  years,  which  couU  not  do 
fo  before.  firfl,  Tenant  i/i  tad  may  by  fuci.  Lcaici 
bind  his  iflue  in  tail,  but  not  ihofe  in  remainder  or  re- 
verfion.  Secondly,  a  hulband  feifed  in  right  of  his  wife, 
in  fec-fimpic  or  fee-tail,  provided  the  wife  joins  in  fuch 
Leafc,  may  bir.d  her  and  iu'r  heirs  tlicrcby.  Laflly,  a'l 
perfons  feifed  of  an  cllate  of  fee-fimple  in  right  of  their 
Churches,  which  extends  not  to  partons  and  vicars,  may 
(without  the  concurrence  of  any  other  perfon)  bind  their 
fucceflbrs.  But  then  many  rcquilites  muft  be  obferved. 
which  the  ftaiute  fpecilies  ;  oih-'rwife  fuch  Leafes  arc  not 
binding.  Co.  Lit.  44.  ift,  The  Leafc  muft  be  by  in- 
denture, and  not  by  deed  poll  or  parol.  2d,  It  muli 
!  begin  from  the  m:ilcing,  or  day  of  tlic  nuking,  and  not 
I  at  any  gr':ater  diflance  of  time.  3d,  If  there  be  any  old 
Leafc  in  being,  it  muft  be  firft  abfo!u:ely  furrendcrcd,  or 
,  be  within  a  year  of  expiring.  4ih,  It  mull  be  cither  for 
twenty-one  years,  or  three  lives;  and  not  for  both. 
,  5th,  It  muft  not  exceed  the  term  of  three  lives,  or 
I  twenty-one  years,  but  may  be  for  a  fliortcr  time.  6th, 
Under  this  Jiat.  "^zHen.  S,  it  muft  have  been  of  corporal 
hereditaments,  and  not  of  fuch  things  as  lie  merely  ia 
grant ;  for  no  rent  can  be  reft-rvcd  tliereoul  by  the  com- 
mon law,  as  the  Leffor  cannot  refort  to  them  to  diftrain. 
But  now  by  thcttatule  5  Ceo.  3.  f.  17,  a  Leafe  of  tithes 
or  other  incorporeal  hereditaments,  alone,  may  be 
I  granted  by  any  Bilhop  or  any  fuch  Ecctcfiaftical  or  Klee- 
mofynary  Corporation,  and  the  fucceflbr  (hall  be  cnliiled 
to  recover  the  rent  by  an  aflion  of  debt ;  which  (in  cafe 
of  a  freehold  Leiife)  he  could  not  have  brought  at  the 
common  law.  7th,  It  muft  be  of  lands  and  tent-mcnts 
moll  commonly  Icttcn  for  twenty  yeari  paft^;  fo  that  if 
they  had  been  let  for  above  half  the  time  (or  eleven 
years  out  of  the  twenty)  eiiher  for  life,  for  years,  at  will, 
or  by  copy  of  court-roll,  it  is  fufficient.  8th,  The  moft 
ufual  and  cuftomary  feorm  or  rent  for  twenty  years  paft, 
muft  be  referred  yearly  on  fuch  Leafe.  9ih,  Such  Leafe 
muft  not  be  made  without  impeachment  of  wailc.  Thefe 
arc  the  guards  impofed  by  ths  ftatutc  (which  was 
avowedly  made  for  thcfecuri;y  of  farmers,  and  the  con- 
fequeiit  improvement  of  tillage)  to  prevent  unrcafonablc 
abufes,  in  prejudice  of  the  iiTue,  the  wife,  or  the  fucceflbr, 
of  the  reafonablc  indulgence  here  given. 

Next  follows,  in  order  of  time,  the  Di/ailhg  or 
Re/f raining  ftatuie,  \  Eliz.  c.  19;  (m.ide  entirely  for  the 
ben?fit  of  the  fucceflbr  ;)  which  ena(5ls,  that  all  grants  by 
Archbifticps  and  fiiUiops,  (which  include  even  thofe 
confirmed  by  the  Dean  and'Chapter,the  which,  however 
long  and  unrcafonablc,  were  good  at  common  l.iw,) 
other  than  for  the  term  of  twenty-one  years,  or  three 
lives  from  the  making,  or  without  rcfrrving  the  ofual 
rent,  (hall  be  void.  Concurrent  Lcnfe<,  if  confirmed  by 
the  Dean  and  Chapter,  arc  held  to  be  within  the  excep- 
tion of  this  ftatutc,  and  therefore  valid ;  provided  they 
do  not  exceed,  together  with  the  Leafc  in  being,  the 
term  permitted  by  the  aft.  Co.  Lii.j^:^.  Bi)t,  bv  z  fac- 
ing cxprcfsly  made,  this  ftatuie  of  i  iili-n.  did  not  extend' 
to  grants  made  by  any  Eiftiop  to  the  Crown  ;  by  which, 
means  Qjcen  Ehzate.'h  procured  many  fair  p.ifrcllions 
to  be  made  over  to  her  by  the  prelates,  either  forhct 
own  ufe,  or  with  Intent  to  be  granted  ou:  again  to  her 
favouriier;  whom  (he  thus  gratified  without  any  expe-ce 
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lo  hcrfclf.  To  ptcveni  which  for  ihc  fLitorc.  ih.c  JIat, 
1  Ju:,  I.  e*  3,  extend*  ihc  prohibitions  10  grants  and 
Ltrafcs  made  to  the  King,  as  well  as  10  any  oi  his  Sub- 
jcih.  1 1  R^p.  71. 

Then  cime  fiat,  \  \  tux.,  c.  10,  explained  and  en- 
forced by  JIaii.  14  £lix..cc.ii,  14:  \%  Bitz.  c.ii'. 
4  J  EUz.  c.  29 ;  which  extend  ihc  rellriflions  laid  by  the 
Jiat.  I  Eliz.  c.  19,  on  Bilhops,  to  ceruin  other  inferior 
Corporations,  both  fole  and  aggregate.  From  laying 
all  which  together,  we  may  colled,  that  all  colleges, 
cacuedrals,  and  other  cccIefiatVical  or  cicemofynary  cor- 
porations, and  all  parfons  and  vicars,  arc  rcllmincd  I'rom  1 
making  any  Lcafes  of  their  lands,  unlcfs  under  the  fol- 
bwing  rcgubiions:  — I.  They  mull  not  exceed  tA-enty- 
tinc  years,  or  three  lives,  from  the  making,  z.  The 
liccullomcj  r«nt  or  more  mull  be  yearly  relervcd  there-  I 
CHI.  3.  Houfcs  in  corporations  or  market  towns  may  | 
he  let  for  forty  years,  provided  they  be  not  the  man- 
Jlon-hoafcs  of  thi:  LciTors,  nor  have  above  ten  acres  of 
ijrojnd  belonging  to  them  ;  and  provided  the  LelTec  be 
b  )und  to  keep  them  in  repair ;  and  they  may  alfo  be 
aliened  iu  fee  firaplc  for  lands  of  equal  value  in  recom- 
pence.  4.  Where  (here  is  an  old  Leafc  in  being,  no 
concurrent  Lcafe  (hall  be  made,  unlcfs  where  the  old 
one  will  expire  within  three  years.  5.  No  Lcafe,  by 
thcc;^ui:y  of  che  lUtutc,  fliallbe  made  without  impeach- 
ment of  wa.lc.  Ctf. /.//.  4.5-  6.  All  bonds  and  cove- 
nants tending  to  /ruftrate  the  provifioos  of  the  Jiats. 
13  i:  18  £I.  z  fhall  be  void. 

Concerning  thefc  rcftriftive  ftatutes  U\o  general  ob- 
fcfvations  are  10  be  midc.  ftrfi.  That  they  do  not, 
by  any  conli.-uftior,  enable  any  perfons  to  make  fuch 
Lcafes  as  tlicy  were  by  common  taw  difabled  to  make. 
Thcrcrorc  a  pitijn  or  vicar,  though  he  is  rcllraincd 
from  making  longt.*r  Lcafes  than  for  iwcnty-onc  years  or 
three  lives, even  =tviii/  theconfcniof  the  Patron  and  Ordi 
nary,  yet  is  not  enabled  to  make  any  Leafc  a:  all,  fo  as 
to  bind  his  focceffor,  'wiibemt  obtaining  fuch  coiifent. 
C3.  Lit.  44.  S.ccrJlj,  That  though  Lcafes  contrary  to 
thefc  llatutcs  are  declared  void,  yet  ihcy  aic  good 
Hgain.l  the  LciTor,  during  his  life,  if  he  be  a  Sole  Corpo- 
ration ;  and  arc  alio  good  againll  an  Aggregate  Corpo- 
ration,  fo  long  as  the  Head  ot  it  lives,  uho  is  prcfumcd 
to  be  the  mofi  concerned  in  interetl.  For  the  lUtutc 
was  intended  for  ihc  bcticUt  of  the  facccflbr  only  ;  and 
<io  mtn  lh.iil  make  an  advantage  of  his  omi  wrong. 
Co.  Ua.  4;  :  2  Cf.vjjw.  c.  zo. 

Where  a  new  thing  is  d.mifed  with  lands  accuftom- 
ablv  let,  though  there  be  great  in~reafc  of  rent,  the 
Leafc  i>  void  :  bat  more  rent  than  the  accullomcd  icnl 
may  be  referred.  5  Ktp.  5  :  6  Rtf.  37.  The  Lcafes  tc 
cording  to  the  ilaiutc  32  Hen.  S,  bind  the  ifTue  in  tail ; 
tn;i  not  thofc  in  rcvcrfiDn  or  remainder  :  for  if  tenant  in 
tail  makes  a  Lcafe  warranted  by  the  ftatute,  and  dies 
uithriut  ifTue,  the  Lraie,  as  to  him  in  rcverfioa  or  re- 
mainder, ii  voii;  though  by  a  common  recovery, 
Lraffs  may  b^  made  to  bind  him  in  remainder,  k^<. 
IVtwCshji.  267.  .     .      ^      .  , 

A  "uatdlan  during  the  minon  y  of  an  infant  tenant  m 
tail, who  was  but  one  ycarold,  made  a  Leafc  for  twenty 
vcir*:  and  it  was  adjudged  not  good  by  the  Jlat.  \z 
lliA  S.  t-  2^.  to  bind  the  iffuc  in  tail;  and  it  is  the 
f.ime  in  the  cafi  of  tenant  in  dower,  tenant  by  the  cur- 
icfv.  or  hu1bii.d  feifcd  in  right  of  hii  wife,  becaufe 
they  have  no  iuhc.-iiincc,  D^ir  271. 


If  a  Leafc  of  the  wife'*  land  is  cot  warranted  by  tlie 
(latute,  it  is  a  good  Lcafe  againll  the  hufoacd,  thoagh  not 
againll  the  wife  :  the  hufbind  and  wife  cannot  bind  him 
in  reverlion  or  remainder.  1  Injl.  362. 

A  Lcafe  by  the  Ituibard  of  a  feme  covert's  cilate, 
though  not  within  fat.  32  Htn.  8.  e.  28,  is  only  voidable. 
But  a  mortgage  of  a  feme  covert's  cflate,  lltough  ia 
form  of  a  Lcale,  is  void.  Dqu;^1.  53,4,  in  n. 

If  a  BiOiop  have  two  Chapters,  as  there  may  be  two 
'  or  more  to  one  bifhoprick  ;  both  Cb.tpcers  mull  confirm 
Lcafes  made  by  the  Jiiihop.  i  Itji.  131.  A  Leafe  by  a 
BI(hop  made  to  begin  prefcntly  for  twenty-one  years, 
when  there  is  an  old  Lcafe  in  being,  ts  good,  notwith- 
ftanding  the  llatutc  of  I  Ehx.  e.  19:  MocrCa/.  241. 
But  if  fuch  Leafc  is  to  commence  at  a  day  to  come,  it 
will  be  void.  I  Int.  44.  Lcafe  for  tlircc  lives  by  a 
Bifhop  of  tithes,  is  vuid  againfl  the  fucceiTor ;  al. 
though  the  ufual  rent  be  duly  rcfcrvcd.  Moer  Ccf,  1078. 

Lcafes  of  a  Dean  ar.d  Chapter  are  good,  withoot  con- 
firmation  of  the  Billiop.  Dytr  273  :  2  KtJf.  Abr.  1096. 
Where  there  is  a  Chapter  and  no  Dean,  they  may  make 
grant!,  and  arc  within  the  llatutc.  i  Mod.  204. 
A  prcbeodjry  i»  fcifcd  in  right  of  the  church  within  the 
equity  of  the  (latute  32  Htn.  8.  r .  aS ;  4  Lem.  51.  A 
prebendary's  Lcafe  conhrmed  by  the  .Vrchbilliop  who  ii 
ills  patron,  is  good,  without  confirmation  of  Dean  and 
Chapter.  ^Bul/Jr.igo.  But  wherea  prebrndar}' made  a 
Leafe  for  years  of  part  of  his  prebend,  and  ttus  was  con« 
firmed  by  Dean  and  Chapter ;  bccaufe  it  was  not  con- 
firmed likewife  by  tbe  Bithop,  who  was  patron  and  ordr- 
oary  of  the  prebend,  the  Lcafe  was  adjudged  void.  Djer 
60.  If  a  prebendary  hath  rcdloric?  in  two  firvcral  diocefea 
belonging  to  bis  prebend,  and  his  Leafe  of  them  is  con* 
firmrd.  by  tbe  BiDiop  Dean  and  Chapter  of  the  diocefa 
of  which  he  is  prcbcndary«  it  is  good,  though  not  con* 
firmed  by  tbe  other.  SiJ.  j^. 

A  chancellor  of  a  cathedral  church  miy  make  a  Lcafe, 
and  it  is  faid  it  will  be  good  againfl  the  fucccfTor,  though 
not  confirmed,^.'.  Sid.i^i.  If  a  parfon  or  vicar  makes 
a  Leafe  for  life  or  years,  o(  lands  ufoally  Icttcn,  rcfcrving 
the  cullomary  rent,  i>e.  it  mull  be  confirmed  by  Patron 
and  Ordinary,  fur  they  are  out  of  the  ftatute  32  ffe/t.  3. 
c.  38.  And  if  the  Parfon  and  Ordinary  makca  Leafc  for 
years  of  the  glebe  to  the  patron ;  and  afterwards  the 
patron  afligns  this  Leifc  to  jnotlKT,  futh  aflignment  is 
»ood,and  is  a  confirmation  of  that  Leafe  to  the  ailignt-e, 
5  R/^.  15.  Ancient  covenant*  in  former  Leafcs  may  be 
good  to  bind  the  fucceffjr,  fo  as  to  dilchargc  the  LclTee 
from  payment  of  pcnlion;,  tenths,  i^e.  but  of  any  new 
matter  they  lhall  not.  i  /W,  223, 

A  Leafc  for  years  of  a  fpiritoal  perfon,  wilt  be  void  by 
his  death,  if  it  is  not  according  to  the  ilacutes ;  and  a 
Lcafe  for  life  is  voidabtt.  by  entry,  Uc,  of  the  fucceflbr : 
and  fo  in  lik;.-  cafes,  Lezfes  not  warranted  by  ftatute  are 
void  or  voidable  on  the  deaths  of  their  makers  ;  accept- 
ance  of  rent  on  a  void  Leafc  lhall  not  bind  the  facccflbr. 
3  Cro.  173. 

If  a  Biihopbe  nnt  lii(^p  J.-Jure,  Lcafes  made  by  him 
to  charge  the  Biihoprick  arc  void,  though  oil  judicial 
afts  by  him  arc  good.  2  Cre.  353.  And  where  a  BiQiop 
makes  a  Leafe,  ivhich  may  tend  to  the  diminution  of  ihc 
revenues  of  the  Biihoprick,  ^V.  which  {ho;>td  maintain  the 
fucceCur ;  there  the  deprivation  or  tranflatlon  of  the 
^  Bifhop,  is  all  one  with  hi:  death,  t  la/J.  3:9.. 

There 
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There  II  yet  another  rellriflion  with  regard  to  Cc/ltge- 
Lea/es  by  Jiat.  i8  E'ix.  c.  6,  which  direfts  that  one-third 
ot  the  old  rent  then  paid>  IhoolJ  for  the  future  be  re- 
ferved  in  wheat  or  malt,  rcfen  ing  a  quarter  of  wheat  for 
each  6j.  ^d.  or  a  quarter  of  malt  for  every  5/  ;  or  that 
the  LefTecs  fhoutd  pay  for  the  fame  according  to  the 
price  that  wheat  and  malt  Ihould  be  fold  for»  in  the 
market  next  adjoining  to  the  rcfpcillvc  colleges,  on  the 
market  day  before  the  rent  becomes  due.  'i  his  is  faid 
to  have  been  an  invention  of  Lord  Treafurcr  Burht^l/ 
and  Sir  Thomas  Smitht  then  principal  Secretary  of  State; 
who  obfcrving  how  greatly  the  value  of  money  had  funk» 
and  the  price  of  all  provifion;  rifen.by  thequanuty  of  bul- 
on  imported  from  ths  new-found  Indies^  which  cffc^s 
were  likely  to  increafe  to  a  greater  drgrce,  dcvifed  this 
method  for  upholding  the  revenws  of  colleges.  Their 
forefight  and  penetration  have,  in  tliis  rcfpeit,  been  very 
apparent :  for  though  the  rent  fo  referved  in  corn  was 
at  Brft  but  one-thtrd  of  the  old  rent,  or  half  of  what 
was  lUll  referved  in  money,  yet  now  the  proportion  ii 
nearly  inverted,  and  the  money  ariGng  from  corn-rents 
is,  communitrut  aanii,  almoil  doubte  to  the  rents  referved 
in  money,  z  Coir.m.  c.  20. 

h  has  been  obferved,  that  the  price  of  a  quarter  of 
wheat  brings  at  prcfent  near  50/.  and  the  colleges  receiv. 
ingonc-third  of  their  rent  in  corn,i.^.  a  quarter  of  ivheat, 
or  its  value  for  every  ijj.  4*/.  which  they  are  paid  in 
money  ;  it  follows,  that  the  corn-rent  will  be  in  propor- 
tion to  the  mo.icy-rcni,  nearly  as  four  to  one.  But  thcfc 
rents  united  are  very  far  from  the  prcfent  value.  Col- 
leges, therefore,  in  order  to  obtain  the  difference,  gene- 
rally  take  a  line  upon  the  renewal  of  their  Leafcs.  It 
w.is  a  great  objcA  in  colleges  to  rcflrain  thofc  in  poHxf- 
fion  from  makiijg  long  Lcafes,  and  impovcrifhing  their 
fucceflbrs,  by  receiving  the  whole  value  of  the  Lcafc, 
by  a  fine  at  the  commencement  of  the  term.  The  corn- 
rent  has  made  the  old  rent  approach  in  fome  degree 
nearer  to  iu  prefent  value  ;  otherwife  it  Should  fecm 
the  principal  advantage  of  a  corn-rent  is  to  fecure  the 
Lcffor  from  the  cffcft  cf  a  fudden  fcarci:y  of  corn. 
Cbfifltan's  Note  to  2  Cema.  e.  20.  f.  3x2. 

The  Lcafes  of  bcneAccd  clergymen  are  farther  rc- 
Itrained  in  cafe  of  ihcir  non-refidcnce,  by  ^att.  13  Eliz. 
e.  10  :  14  Sitz.  f.  tr :  iS  f .  1 1  :  43  E/t'z.  f .  9  ; 

which  dircft,  that  if  any  beneficed  clergyman  be  abfent 
from  his  cure  above  fourfcore  days  in  any  one  year,  he 
ftall  not  only  forfeit  one  year's  profit  of  his  benefice,  to 
be  diltribuied  among  the  poor  of  the  parifh,  but  that 
all  Leafes  made  by  him  of  the  profits  of  fuch  benefice, 
and  all  covenants  and  agreements  of  a  like  nature,  (hall 
ccafe  and  be  void  ;  except  in  the  cafe  of  licenfed  plu- 
ralids,  who  .'*rc  allowed  to  demife  the  living  on  which 
they  are  non-rcP.dcnt,  to  their  curates  only;  provided 
fuch  curates  do  t«3C  abfent  ihemfclves  above  forty  days 
in  any  one  yc.ir.  On  thcfc  ftatutes  it  has  been  detcr- 
jijined,  that  where  an  incumhetit  had  Ic.-il'ed  his  reilory, 
and  had  been  afterwards  abfent  for  more  th.in  eighty 
days  in  a  year,  his  tenant  conid  not  maintain  an  tjctX- 
mcnt  ag.iinft  a  llrangcr  who  had  got  into  pofTeflion,  with- 
out any  right  or  title  whatever,  z  Term  Rep.  749.  If 
the  curate  leafcs  over,  the  Leafc  will  become  void  by 
his  abfcnce ;  but  not  by  the  abfcncc  of  the  incumbent. 
Vil/s.  74p« 


III,  I.  Ir  a  Biflwp  before  the  flatute  i  f.Uz.  e  19. 
^  5,  leafed  part  of  his  bifboprick  for  term  cf  years,  re- 
ferving  rent,  and  then  died ;  and  after  another  was 
made  Bilhop,  who  accepted  and  received  the  tcrt  when 
due  ;  by  this  acceptance  the  Lcafc  was  made  good; 
which  otherwife  the  new  BiHiop  might  have  avoided. 
It  is  the  fame  if  baron  and  feme  feifed  of  lands  in  rig?;C 
of  the  feme,  join  and  make  a  Leafe  or  feolTmeni,  rc- 
fcrving  rent  ;  and  the  baron  dies,  after  whofc  death  the 
feme  receives  or  accepts  the  rent ;  by  thii  the  Leaft 
or  feoffment  is  confirmed,  and  fliall  bar  her  from  bring- 
ing a  cut  in  ■vita.  Ca.  Lift.  £  1 1 .  Tenant  in  nil  made  a 
Leafe  for  years,  rendering  ao^.  rent,  and  aftcr*ards 
rclcafed  1 9/.  and  died  ;  the  iffuc  in  tail  accepted  the  I  zJ. 
rent :  the  better  opinion  was.  that  by  the  acceptance  of 
the  Hiilling  for  rent  he  had  aSirmed  the  Leafe,  ar.J  could 
not  dilhain  for  the  19/.  rent.  Djer  304.  Tenant  for 
life,  remainder  in  tail ;  a  Ilranger  levict  a  fine  to  him  in 
remainder,  who  leafed  the  lands  to  the  conufor,  rcnJer- 
ing  rent,  the  tenant  for  life  died,  and  the  ilTue  in  tail  ac* 
ccptcd  the  rent  :  adjudged,  that  by  the  fine  and  accept- 
ance of  the  rent,  the  Leafe  was  aflitmcd.  Djer  2gg,  See- 
Satirb  V.  Smp/etofT,  Pl<nud,  426,  434. 

Lord  and  tenant ;  the  rent  is  behind  many  years,  the 
tenant  made  a  feoffment  in  fee,  ard  the  lord  accepted 
the  rent  of  the  fcoCcc  which  became  due  in  his  time 
adjudged,  (hat  by  fuch  acceptance  he  fhall  lofe  all  the 
arrearagci,  and  cannot  .ivcv  for  ilic  fame.  3  R.-p.  6c, 
Penitni'i  cxic.  Le:ife  for  years,  rendering  rent,  wiih'a 
claufe  of  re-er,iry  ;  the  Lcffec  paid  the  rent,  wiiich  the 
Leflbr  accepted  and  put  into  a  bag,  but  afterwards  find- 
ing brafs  money  amongfl  it,  he  refufed  to  carry  it  away,, 
and  entcr;:d  for  the  condition  broken  \  but  adjudged  un- 
lawful ;  bccaufe  after  he  had  accepted  the  rent  he  iS' 
barred.  5  Rf^.  113;  /VaJt's  cafe. 

Accept.ince  of  the  next  rent  due,  at  a  day  afterward? , 
will  bar  one  to  enter  for  acondiMon  broken  before,  by 
reafon  of  non- payment  of  the  rent ;  becaufe  the  LefTor 
thereby  aHirmeth  the  Leafe  to  have  coniinuinco.  C^, 
Lit  211.  And  taking  a  dillrefs  affirmeth  the  continu- 
ance of  the  rent;  but  if  rent  was  dec  at  a  day  before, 
and  thereby  the  condition  was  brot:cn,  one  may  receive 
that  reut,  and  yet  re-enter  ;  and  if  he  accept  of  part  of 
the  rent,  he  may  enter  for  a  condition  broken,  and  re- 
tain the  lands  until  he  has  the  v/t;ote  rent.  3  Rep.t^ 
Co.  Lit.  zoj. 

If  an  infant  accepts  of  rent  at  Ms  full  age,  it  make* 
the  Leafe  good,  and  Ifaall  bind  him.  Plviv.  418. 

If  a  LelTor  accepts  of  rent  from  an  ailigner,  knt»ving 
of  the  alVi^nment,  it  bars  him  from  .iflton  of  debt  af;.Air.il 
the  Lefi'cc;  lor  the  privity  of  contraC  is  cxringullhrd  : 
but  .ifier  fuch  acceptance,  the  Leflbr  or  his  aHignj  may 
maintain  an  aftion  againft-the  firft  Leiree  upcn  his  cove- 
nant for  p.iyment  t>i  the  rem.  i  S.i:,hJ.  341  :  3  Rei.  24. 
But  acceptance  of  rent  from  the  aiHgnce  has  been  ad. 
judged  a  futHctent  notice  of  the  .ifT.gnmeni,  fo  that  the 
Lcliof  could  not  rcfort  to  the  fi.-l*.  L;:Tec.  2  J^i^i/L  ici. 

Lcirec  for  years  affigned  his  term,  and  died  intelbte,. 
the  LclTor  brought  debt  agaii>fl  his  adminillrator,  «ho 
pleaded  the  aflignmcnt,  and  that  the  phintilf  had  notice, 
and  had  accepted  the  rent  of  the  sfijgnec  :  adjudged, 
that  by  the  death  of  the  Lcfler,  the  privity  of  co:i- 
traA  was  determined,  and  the  aCUon  would  not  lie  ac.iintt 
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the  adminiflrator.  Cr».  EJiz.  715;  clicd  in  H'aiJter*\ 
cafe.  3  Rtf^.  14. 

Tciiaiu  (or  life  makes  a  Lcafc  for  years  to  commcitce 
on  a  certain  clay,  and  die*  before  the  expiration  of  the 
Lcafc,  in  the  middle  of  a  year.  The  remainder- man  re- 
ceive* rent  from  the  Lelfce,  uho  continue*  in  poilcflion, 
(bill  not  under  a  frefti  Lcafc.)  for  two  yean  togcUicr.on 
the  Jayj  of  payment  nicntioocd  in  the  Lcafc.  Thi)  ii 
evidence  from  which  an  agreement  will  be  prcfumed  be- 
tween the  remainder-man  and  the  Lelfcc,  lhat  the  Lciice 
Piould  continue  to  hold  from  the  day  ind  according  to 
the  tcrm>of  the  original  d;mife ;  and  notice  to  quit  on 
that  day  is  proper.  1  //.  BlatL  Re/,  C.  P.  97. 

2.  If  a  Parfon,  i^c.  makes  a  Leafe  for  years  not  war- 
ranted by  the  _fiat.  32  ///n.  8.  <.  34,  but  is  void  by  hi* 
death;  acceptance  of  rent  by  a  new  parfonor  fucceffcr  will 
not  mj!;e  it  go;»l.  1  SaunJ.  z\\.  .And  ifa  tenant  fur  life 
makes  a  Lcafc  for  years,  there  no  accepunce  will  make 
the  Leafe  good,  bccaufe  the  Leafe  is  void  by  his  death. 
Djitr  46,  239. 

Tenant  in  uti  made  a  Leafe  for  yean,  rendering  rent 
to  him  and  his  heirs,  and  died  ;  his  fon  and  heir  accepted 
the  rcni,  and  was  afterward  (executed  fur  treafcii, leaving 
iffue  a  fon  ;  the  king  accepted  the  rcrt,  but  that  did  not 
make  the  Lcafc  good,  the  landi  being  in  his  hands  by  the 
anainder,  and  not  in  the  reverter.  £>>/r  1 15.  Leafe  for 
years,  with  condition,  that  the  LeHce  ftiall  not  alien  01 
allign.  without  the  aHcnt  of  the  LeiTor,  and  if  he  did, 
that  then  the  LefTor  Ihould  re  eater :  he  aligned  part  of 
the  land  without  affent,  ijic.  and  then  the  Lcllbr,  before 
notice  of  the  afiigoment,  accepts  the  rent,  and  afterwards 
entered  for  the  condition  broken  ;  and  adjudged  lawful ; 
lor  the  condi.ion  being  collateral,  he  might  atijgn  the 
hnd  fo  fccrctly,  that  it  may  be  impolTtblc  for  the  Lcfibr  to 
knowit.  ^  Jifp.6y,  PtnaHt'i  Ca/i  :  Crc.  A//^.  553.  S.  C. 

Leafe  for  twenty-one  years,  rendering  rent,  on  con- 
dition, that  if  the  LcfTee  did  let  any  part  of  it  above 
three  year:,  then  the  Leafe  to  be  void,  and  that  the 
LcITor  might  enter;  he  let  it  out  for  three  years,  and 
fo  from  three  years  to  three  years,  during  the  term  of 
twenty«one  years,  if  he  lb  long  lived;  tnc  LciTor  ac- 
cepted the  reotcf  the  affignee,  and  after.^ards  entered  : 
thi)  was  a  breach  of  the  condition,  and  the  acceptance  of 
it  afterwards  did  not  difpcnfc  with  it,  bccaufc  the  origi- 
Leafe  was  void  and  determined.  Crc.  Car.  361*.  If 
tenant  in  uil  make  aLcafefor  yeats,  to  commence  after 
hh  death,  rendering  rent,  in  fuch  cafe  acceptance  of 
rent  by  the  IlTue  will  not  make  the  Lcxfc  good  to  bar 
iiim,  becaute  the  Leafe  did  not  take  cfTcA  in  the  life  of 
his  .inceltor.  Phwii  418. 

Wncre  one  in  remainder,  after  the  expiration  of  an 
ciIkc  fer  life,  gave  notice  to  the  tenant  to  quit  on  a 
certain  day,  and  afterwards  accepted  hnlf  a  year's 
rent;  fech  acceptance  being  only  evidence  of  a  holding 
from  year  to  year  is  rebutted  by  the  previous  notice 
to  quit,  and  therefore  the  notice  remains  good.  See  1 
7Vr*i  Rfp.  161 

The  Lefibr's  receiving  rent  after  %  forfeiture  is  no 
waiver,  un!ef>  the  forfeiture  were  known  to  him  at  the 
time.  2  Ttra  Rip.  425. 

A  Leafe  void  in  its  creation  as  againO  a  remainder- 
man, does  not  become  valid  in  taw  by  his  accepting  rent, 
and  ftifiering  the  LciTcc  to  make  improveinenu  after  his 


rcinainder  Tcfti  in  poAeHiofl ;  though  It  feems  that  in 
fuch  cafe  equity  would  aAbrd  relief.  See  JOer  v.  Butchtt  t 
Ds:i^!.  JO— 54,  in  n. 

Where  a  Leafe  is  ipfa  fa£i»  void  by  the  condition  or 
limitation,  no  accepunce  of  rent  afterwards  can  make  it 
have  continuance  as  between  the  grantor  and  grantee; 
but  it  is  oihenvifeof  a  Leafe  voidable  only.  Sec  Dottgl. 

LE.4SES  OF  THE  KING.  Leafcs  made  by  the 
King,  of  part  cf  the  dutchy  of  Ccrwuvi//,  arc  to  be  for 
three  lives,  or  thirty-one  years,  and  not  be  made  difpti- 
nilhable  cf  wafte,  whereon  the  ancient  rent  is  to  be  re- 
fervcd  ;  and  etln'.c^  in  rcverfion,with  thofc  in  pofTcllion, 
arc  r.Qi  to  exceed  three  livcj, tiff.  Scey/^/.  13  Car.  a.f.4. 

.AH  Leafcs  and  granu  made  by  letters  patent,  or  in- 
dcrtures  under  tne  grc^t  fcal  of  EnglanAt  or  fcal  of 
the  Court  oi  Exchequer,  or  by  copy  of  courr-roll,  ac* 
cording  to  the  cuflom  of  the  manors  of  the^utchy  of 
Ccf  ft-u/r/i',  not  exceeding  one,  two,  or  three  lives,  orfome 
term  determinable  the/con,  ^V.  arc  confirmed  ;  and  co- 
venants, conditicn;,  iSc.  in  Leafes  for  lives  or  years, 
fiiall  be  good  in  la  v,  as  if  the  King  were  feifcd  in  fee- 
Cmple.  Stai-  1  Jac  2  r.  9.  See Jiats.  5  &  6  ii'.  W  A/, 
r.  iS  :  12  Ann.  r.  22.  Leafcs  from  the  Crown  of  lands 
in  Etglcnd  ^XiA  tf'aUtt  and  under  the  feals  of  the  dutchy 
of  Uir.icjls^t  &c.  for  one,  two,  or  three  lives,  or  terms 
no:  exceeding  fifty  yean,  are  allowed  time  for  inroll- 
mcnt,  (/c.  by  jla:.  10  Ata.  (■  18.  Leifcs  made  by 
thcT-'inceof  Wc/r/ cf  lands,  tif.  .  in  thedutchv  of  Cer/i 
n'j//,  tor  three  lives,  or  thirtj  -onc  years,  on  which  is  re- 
fcncd  the  moil  ufual  rent  paid  for  the  grcatcft  part  of 
twenty  years  before,  Oiall  be  good  againd  the  King,  the 
Prince,  and  their  li^'irj,  and  the  conditions  of  fuch 
Leafcs  be  .is  eCVclua!  as  if  the  i'rincc  had  been  fcifed  of 
an  abrolutc  elUtc  in  fee-iimple  in  the  lands.  Ztaa.  10 
Gt9.  2.  (,  29.  See  titles  Csmwall ;  King, 

LEASE  AND  RELE.ASE.  A  convnanceof  the  fee- 
fimp:erigh;orit:tcrcll  in  ]and»or  tcncmcnis,  under  the  fla* 
tuteoi  Olcs.  z-j  H,t.<.  10;  giving  iirll  the  poifcflion,  and 
after.vard»  the  interell,  in  the  clbte  conveyed.  Though 
the  deed  of  fcotrment  was  the  ufual  conveyance  at  com- 
mon law  ;  yet  fincc  the  Aatote  of  Ufes,  Jlai  27  Hia.  8. 
(.  10,  the  conveyance  by  Leafe  and  Rclcafe  has  taken 
place  ol  it,  and  is  become  a  very  common  aflur^tncc  to 
pafsland^  and  tenements ;  for  it  amounts  to  a  feoHmcnt, 
the  ufe  drawirg  a/tcr  it  the  pofTefficn  without  aftual 
entry,  and  fupplying  the  place  of  livery  and  fcifm, 
required  in  thai  deed  :  in  the  making  it,  a  Leafe  or  bar- 
gain and  falc  for  a  year,  or  fuch  like  term,  is  lirll  pre- 
pared and  executed  ;  •*  to  the  intent,'*  as  is  cxprclTcd  in 
the  deed,  "  that  by  virtue  thereof  the  Lcn"x;e  may  be  io 
actual  poirrllion  of  the  lands  intended  to  be  conveyed  by 
the  Rclcafe  ;  and  thereby,  and  by  force  of  the  llaiute 
27  Htn.  8.  c.  10,  lor  transferring  ol  ufVs  inio  pudciHjn, 
be  enabled  to  take  and  accept  a  grant  of  ilic  rcveriion 
and  inheritance  of  the  faid  Iand«,  to  the  ufe  of  him- 
felfand  his  heirs  for  eicr  Upon  which  the  Rclcafe  is 
accordingly  made,  rrciiing  the  Lc;:fc,  and  declamig  the 
ufes :  and  in  thefe  cafes  a  pcppcr-com  rent  id  ti  e  Lcafc 
for  a  year  is  a  fuSicient  refcrvation  to  raife  an  ul'e,  to 
make  the  Lcifcc  capable  of  a  Rcleafe.  2  /W.  35  : 
2  MtJ,  262. 
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S!r,cltficne  fay?,  this  fpcciesof  conveyance  was  firft  in- 
vented by  ScrjcADt  Mcortj  foon  after  ihe  Siaiute  of  Ufes ; 
and  is  row  the  inoft  common  of  anyi  and  tlieretbre  not 
tobefhakcn;  tSough  very  great  lawyers,  as  particularly 
Air.  As;,  AtEorncy  general  to  King  CharUs  1.  formerly 
doubted  its  v-ilidiiy.  2  MaJ.  252.  It  is  tlms  contrived  : 
a  Le.ifc>  or  rather  Bargain  aou  Sale  upon  fome  pecuniary 
ConfideratioD  for  one  year,  is  made  by  the  tenant  of  the 
freehold,  10  the  Ltflce  or  bargainee.  Now  tSiswiihout 
any  enrollment,  makes  ihc  bargainor  fund  fcilcd  to  the 
ufe  of  the  bargainee,  and  vc!h  in  the  bargaint-e  the  it/t 
of  the  term  for  a  year;  and  then  the  Itatute  itnmcdiately 
annexes  thc/^^/*».  He  therefore  being  thus  in  pol- 
fcHion  is  capable  of  receiving  a  Kelealc  of  the  freehold 
and  revcrfion  ;  which  mull  be  made  to  a  tenant  in  pof- 
felfion,  a.id  accordingly  the  next  t'av  a  Rclcafc  Is  granted 
to  him.  This  is  held  to  fupply  the  place  of  livery  of  ' 
feifin,  and  tlius  a  conveyance  by  l.e^ifc  and  Releafe  is  ' 
faid  to  amount  10  a  feoffment.  Co.  Litt.  270  :  Cro.  j 
"Jflf.  6o.|.  ^  1 

The  form  of  this  convcyjnccis  originally  derived  to  \ 
u£  from  the  common  law  ;  and  it  is  ncceflary  to  dilHn- 
guifti  in  what  refpcft  it  operates  as  a  common-law  con- 
veyance, and  in  what  it  operales  under  the  flatute  o(  ujis.  , 
At  the  common  law,  where  the  ufual  mode  of  convey-  I 
ance  was  by  fcort'ment  with  livery  of  fiifin,  if  there  was 
a  tenant  in  poffclTion,  fo  that  livery  could  not  be  msde,  ; 
the  revertion  was  gianied,  and  the  tenant  att.imrd  10  the  j 
rcverfioner.    Ashy  this  mode  the  revcrfion  or  remainder 
of  an  cliatc  might  be  conveyed  without  livery,  when  it  1 
depended  on  an  elUte  prcviouily  cxilting,  11  wai  natural  , 
to  proceed  one  Hep  funher,  and  to  create  a  particular  | 
ertatc  for  the  exprcfs  and  fole  purpofe  of  conveying  the  j 
reverfion;  and  then  by  a  furrendcr  or  Rclcafe,  either  I 
of  the  particular  etlatc  to  the  rcteifioner,  or  of  the  re-  1 
vcrficn  to  the  particular  tenant,  the  uholc  fee  veiled  in 
the  furnnderce  or  Keleafee.  It  was  afterwards  obferved, 
that  there  was  no  neceffity  to  grant  the  revcrfion  10  a 
Granger  ;  and  that  if  a  particular  clhtte  was  made  to  the  I 
perfoit  to  whom  it  was  propolird  to  convey  the  fee,  the  ! 
revcrfion  might  be  immediately  rc!-.*afed  to  him,  which 
Rcleafe  operating  by  v\'ay  of  enlarj;emcnt,  would  give 
the  Relcalee  (or  Relt  lTce  as  he  i>  (omrtimes  termed)  a  ' 
fee-    In  all  thefe  cifcs  the  particular  ellate  was  only  an 
clbte  for  year. ;  for  at  th*- common  U.v  the  ceremony 
of  livery  of  ftifm  is  iS  neceflsry  to  create  even  an  etlaie  1 
of  freehold,  as  it  is  to  create  an  eihtc  of  inheritance.  1 
Still  an  rirtual  entry  would  be  neceflary  on  the  part  of  ' 
the  particular  tenant ;  for  without  aftual  poirelTion  the  , 
Lefi'ee  is  not  cipablc  i>f  n  Rcleafe,  operating  by  way  of  1 
cnlirgc:nrni.    But  ihi:  nccelUty  of  entry  for  the  pur-  1 
pofe  of  obtaining  the  pofTefiion,  wa*  fuperfeded  or  made  I 
unnecclfary  by  the  llatutc  of  ofi*j  (27  /An  8.  e.  to,  I 
above  alluded  to)  ;  for  by  that  H.itu'.c  the  polfettion  was 
imtiediately  iransftrred  to  the  C//iai  qut  uj'r;  (o  that 
a  bargaimc  under  that  llati.ce  is  as  much  in  poHeniun, 
and  as  cipable  of  a  Rileife  before  or  without  entry*  as  a 
LcHcc  i*  at  the  common  law  a'ter  entry.   All,  therefore, 
that  Tcmainrd  to  be  done  to  avoid  on  the  one  hand  the 
ncceffity  of  livery  of  ftifm  from  the  grantor,  and  to 
avoid  on  the  other  the  nrctfiity  of  an  actual  entry  on  the 
part  of  the  grantee,  was,  ihat  the  particular  eliatc 
(which,  for  the  reafons  above  mentioned,  Aiould  be  an 
cllate  for  years)  fhoald  be  fo  framed     to  be  a  bargain 
Vol.  Jf. 


and  fate  within  thellatute.  Origin.iMy  it  was  mide  \n' 
luch  a  manner  as  to  Iw  both  a  Lealc  at  the  Common 
Law,  and  a  bargain  and  falc  under  the  Sutute  :  but  as  it 
is  held,  that  where  conveyarxcs  may  operate  both  by 
the  Common  Law  and  Stat4rte,  they  lliall  be  cntUldcrcd 
to  operate  by  the  Common  Law,  unlcfs  the  intention  of 
the  parties  appears  to  the  contrary,  it  became  the  prac 
ticc  to  infert,  among  the  operative  .vords,  the  words  Bar- 
gatA  and  St//;  ^in  fa£l,  it  is  more  accurate  to  infert  no 
other  operative  uords  ;)  and  to  cxprefs  that  the  bargain 
and  fj!e,  or  Leafe.  made  to  the  intent  and  purpofe  that 
thereby,  and  by  the  llatute  for  transferring  ufcs  into  pof- 
ftflion,  the  Letfce  may  be  capable  of  a  Keteafe.  The 
bargain  and  laic  therefore,  or  I^eafL*  for  a  year,  as  it  is 
general!;  called,  ojicratej,  and  the  bargainee  is  in  the 
poirelTion,  by  the  llatute.  The  Relcife  operates  by 
enlarging  the  cllate  or  poflcflion  of  the  bargainee  to 
a  fee.  This  is  at  the  Common  Law ;  and  if  the  ufe 
be  declared  to  the  Releafi-e  in  fce-fimplc,  it  continues 
an  cllate  at  the  Common  Lnw ;  but  if  the  ufe  is  de- 
clared to  a  third  perfon,  the  lUcute  again  intervenes, 
and  annexes  or  transfers  the  piifffirion  of  the  Rele-tLc  ro 
the  ufe  of  the  perfon  to  whom  the  ufe  is  declared.  It 
has  been  faid,  that  the  pulfcrflion  of  the  bargainee  under 
the  Leafe  is  not  fo  properly  merged  in,  as  enlarged  by, 
the  Rclrafe  ;  but  at  all  events  it  does  rot.  after  the  Rc- 
leafe, cxill  dillir;d  from  the  ellate  pafTed  by  the  Release. 

1  hji.  zj\.  I.  in  m. 
As  the  operation  of  a  Leafe  and  Releafe  depends  upon 

the  Leafe,  or  bargain  and  fale  ;  if  the  grantor  is  a  Bc^/y 
Ccr/ara/t,  the  Lcale  will  not  operate  under  the  ftatuieof 
ufes ;  for  a  Body  Corporate  cannot  be  fcifed  to  an  ufe, 
and  therefore  the  Leafe  of  ponViEon,corfidercd  as  a  bar- 
gain and  fale  under  the  llatute,  is  void  ;  and  the  Releafe 
then  ir.ull  be  of  no  effeft  for  want  of  a  previous  fifpj^cn 
in  the  Rcleafec.  In  cafos  of  this  nature,  therefore,  tt  is 
proper  to  make  the  conveyance  by  feodmcnt,  or  by  a 
Leafe  and  Releafe  with  an  u^lua/ tntry  by  the  Lcffee  pre- 
vious to  the  Rcleafe;  after  which  the  Releafe  will  pafs 
the  reverfion.  It  may  alfo  be  obfervcd,  that  in  tx- 
elangfi,  if  one  of  the  parties  die  before  the  exchange  is 
executed  by  entry,  the  exchange  is  void.  But  it  the 
exchange  be  made  by  Leafe  and  Releafe,  ihis  incon- 
venience is  prevented,  as  the  llatute  exccutr*  the 
poffcnion  without  entry;  and  all  incidents  ^mncxcd  to  an 
I  exchange  at  Common  Law  will  be  preferred.  1  /a//. 
I  zji.     i/i  n. 

I      When  an  eftate  is  conveyed  by  Leafe  and  Rcleafe.  in 
,  the  Leafe  for  a  year  there  mull  be  the  words,  h^r^um 
I  anJ  Jill  for  money,  and  five  (hillings  or  any  other  (urn, 
I  though  never  paid,  is  a  good  conltder.ntion,  whereupon 
I  the  bargainee  for  a  year  is  immediately  in  polTcQion  on 
I  the  executing  of  the  deed,  without  aAual  entry  :  it  only 
the  word?  tUtni/t,  grant  a»J  to  farm  Iti  arc  'He'd,  in  that 
cafe  the  Lciiic  ciimot  accept  of  a  Releafe  of  the  inherit- 
ance, until  he  l)3:h  acluzlty  entered,  and  is  in  poncfTiott. 

2  Li/.  But  where  /'////f/o^tays,  that  if  a  Leafe 
is  inadefor  yt  i^,  and  ih:  Lfil'or  r.-lcafcs  to  the  L.S..C 

I  before  entry,  luch  Releafe  is  void  ;  bccnuie  the  L-Ace 
had  only  a  right,  and  not  the  poOcfTion;  .ind  fucS  Re. 
lea'c  ftiail  no:  enure  to  enlarge  the  cllitc,  without  the 
pc.TcBion  :  though  this  is  true  at  Common  Law,  it  is  not 
'  fo  now  upon  the  ftatuie  of  ufes.  z  Mat/,  z^o,  z^t.  Au  l 
if  a  man  make  a  Lealc  for  life,  remainder  for  life,  a'  1 
A  a  tho 
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tke  fit /I  LHTee  dieth;  on  which  the  Leffbr  rcleafes  to  I 
hitn  in  rcmatnJcr,  before  entry  j  this  is  a  good  Rcleafc 
to  enlarge  ihc  ciUtc,  he  having  an  eUatc  in  law  capable 
ol  cnlargetncnc  by  Rclcai'cbctorc  entry  had.  i  I/ifi.z^o. 

No  perfon  can  make  a  bargain  and  fale,  who  hath  not 
polil'ilion  of  the  lands :  but  it  is  not  nccciTary  to  referve 
a  rent  therein  ;  becaufe  the  confideraticn  of  money  raifei 
the  ufc.  If  a  Leafc  be  without  any  fuch  confLderatton. 
die  LctTce  hath  not  any  eilate  till  entry,  nor  hath  the 
Leflbr  ary  re\'erfion ;  and  therefore  a  rcleafc  will  not 
operate,  UV.  i  inji.  270,  278  :  Cre.  Jac.  169:  i  Mui. 
:33.  On  Lcafc  at  will,  a  Rcleafc  fliall  be  good  by  rcafon 
of  the  privity  between  the  panics ;  but  if  a  man  be  only 
tenant  at  luifcrance,  the  Relcafe  wilt  not  enure  <o  him  ; 
and  to  the  pcrfonwho  hath  the  revertionit  is  void,  for 
J'uch'  tenant  liath  not  any  po^clTion,  there  being  no  cAate 
in  him.  Lit.  ^  461,  462  :  Cro.  Ehz.  21 :  Drer  251. 

In  a  Lcafc  and  RclealV,  to  make  a  tenant  to  the 
fifie  to  fu(Fcr  a  recoverj*,  where  the  Rcleafc  ii  made 
jS.  B.  and  his  heirs,  {'■.■tx.  the  tenant  to  the  fr^ci^,)  it 
muA  be  »lfo  faid  to  the  ufe  of  him  the  faid  ^.S.  and  his 
heiri  And  atTigns  for  ever  ;  for  the  Releffcc  mufl  be  ablb- 
late  tcnsnt  of  the  freehold.  2  fetr.  312:  Lt/.  Csnvty- 
met,  25  t.  And  A  Rcleafc  made  on  trull,  mull  be  xoJ.  B. 
his  heirs  and  aStgns,  to  the  only  ufe  and  behoof  of  the  Re- 
Icfibc,  his  heirs  and  afllgns  for  ever ;  in  truft  for  C.  D. 
who  is  to  be  a  party  to  the  deed,  and  the  purchafe  money 
to  be  p.-.id  by  the  ctji.n  ^ne  :ruj7.  If  the  words  to  tbt  uj'i, 
ice.  arc  noi  infer  ted  in  the  Rcleafc,  the  eflatc  doth  not 
execute  by  the  ftatute  of  ufes,  and  the  tnifl  is  void.  Lit. 
Ctw.  233,  251.  See  titles  Ric&very  ;  TmJ}. 

A  Lcafc  and  Relcafe  make  but  one  conveyance,  being 
in  the  nature  of  one  deed.  1  AW.  252. 

I'or  further  information  as  to  the  principles  in  which 
this  form  of  conveyance  origin.itei,  and  under  which  it 
operates,  fee  this  Diftionary,  titles  Coifvtyanct ;  Dttd ; 

LE.ASINC.  or  LESING,  Sec  GitaniKg, 
LKAT,  i>cc  Af»//M.-. 

LEATHbR.  There  are  fcveral  tlatoics  relating  to  Lea- 
ther:  thc//d/.  ziHcn.^.t.  1 4, dirc^s  packers  to  be  appoint- 
ed for  Leather  intended  to  be  tranfported ;  but  the  i  S  Eliz. 

9,  prohibits  the  (hipping  of  Leather,  on  penalty  of 
tbrfcttarc,  ctfr.  Though  by  fiat.  20  Ccr.  2,  e,  5,  tranf- 
portation  of  Leather  was  allowed  to  SiMlami,  Ir^lanJ,  or 
anv  foreign  country,  paying  a  cuflora  or  duty;  which 
ftatute  wai  continued  by  divers  fubfcqucnt  ails.  Sec 
Jlat.  I  Ja:.  I.  f.  22  ;  and  this  Diclion.iry,  title  Naui- 
gattM  Aitt.  No  pcrfon  fh.ill  ingrofi  Leather  to  fell  again, 
under  the  penalty  of  forfeiture  ;  none  but  tanners  arc  to 
buy  any  rough  hides  of  Leather,  or  calve-fkins  in  the 
h.air,  on  pain  of  furfciture ;  and  no  pcrfon  fhall  forellall 
hides,  under  the  pAialty  of  6;.  feV.  a  hide.  Leather  not 
fufHciently  tanned,  is  to  be  forfeited.  In  Londtn^  the 
Lord  Mayor  ar.d  Aldermen  arc  to  appoint  and  fwear 
fcarchcrs  of  Lcuher.  out  of  the  company  of  ihocmakers, 
t5'r.  and  alfo  triers  of  fufticient  L.'Siher;  and  the 
■  f|inc  is  to  be  done  by  mayor;,  in  othrr  towns  and 
corporations ;  and  fcarchers  allowing  infufncicn:  Leather, 
incur  a  forfeiture  of  40/.  Shoem:tkers  making  fhoes  of 
infulficient  Leather,  arc  liable  lo  3/.  4*/.  penalty,  ^tat, 
I  7«.  I.  i2- 
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Red  tannsd  Leather  is  to  be  brought  into  open  Leaiter 
markets,  and  fcarched  and  fcalcd  before  expofed  to  fale, 
or  lhall  be  forfeited  ;  and  contrads  for  falc  o:herwife  to 
be  void.  5.Mf,  13  14  Car.  2.  r.  7.  Hides  of  Leather 
arc  adjudged  the  ware  and  manufadure  of  the  currier, 
and  fubject  to  fearch,  i^c.  All  perfoos  dealing  in  Lea- 
ther may  buy  tinned  Leather  fearched  tn  open  market; 
and  any  pcrlbn  may  buy  or  fell  Leather  bides  or  (Stint 
by  weight.  Siai.  t  IK  ^  ?'t.c.  33.  Duties  arc  granted 
on  Leather,  and  cntncs  to  be  made  of  tan-yards,  under 
the  penalty  of  5c/.  and  tanner*  and  Leather-drencri 
ufmg  any  private  tan*yards,  or  concealing  fleins,  ijc, 
fhall  forfeit  ao/.  leviable  by  Jullices  of  Peace,  by  dif- 
trefs,  (J..  S:ati.  9  Jan.  r.  11.  Sec  5  Gto.  1.  2  ; 
9  C«.  1.  i.  27.  Artificers  may  freely  buy  their  Leather, 
and  cut  it  and  fell  it  in  fmall  pieces.  12  do.  t.  {,  29, 
Penalty  oa  curriers  neglefling  to  curry  Leather.  Ihid, 
Sec  this  Di^ionary,  titles  Taantn  ;  hlanu/a^areTi. 

LECC.^TOR,  A  debauched  pcrfon,  Ucbtr,  or 
whorcmailer. 

LECHERWITE,  See  Uirrwite. 

LECTISTERNIUM,  A  bed,  fomctimes  all  thai  be- 
longs to  a  bed.  FUr.  ll'cr.-.  p.  631. 

LECTRINUM,  A  pulpit,  A/w.-.  Angl.  tem.  3.  243, 
LECTURER,  Praha^r.^  A  reader  of  leaures.  In 
London,  and  other  cities,  there  are  LcAorers  who  arc 
affiftants  to  the  rcAors  of  churches  in  preaching, 
Thefe  Ledurers  arechofcn  by  the  V'crtry,  or  chief  inha- 
bitants of  the  parilh,  and  arc  ufually  the  afternoon 
preachers  :  the  law  requires,  that  ihcy  (hould  hsve  the 
confent  of  thofe  by  whom  they  arc  employed,  and  like- 
wife  the  approbation  and  admifiion  of  the  Ordinary ; 
and  ihey  are,  at  the  time  of  their  admiflion.  to  fubfcribe 
to  the  thirty-nine  articles  of  religion,  CJ*r.  required  by 
the  fiat,  i^tlf  14  Car.  2.  c.  4.  They  arc  to  be  licenfed 
by  the  Bifhop,  as  other  miniflert,  and  a  man  cannot  be 
a  Lc£\urer  without  a  liccr,cc  from  a  HlOtOp  or  Arch- 
bifhop;  but  the  power  of  a  Bifhop,  ije.  is  on!y  as  to 
the  qualification  and  fitnefs  of  the  perfon,  and  not  as  to 
the  right  of  the  LcAurcfhip ;  for  if  a  Bifliop  determine 
in  favour  of  a  Lecturer,  a  prohibition  may  be  granted  to 
try  the  right.  Mui:.  1  2  If.  3.  £.  R.  If  Lcfturerj  preach 
in  the  week-days,  they  muft  read  the  common  prayer  for 
the  day  when  they  firft  prcsch,  and  declare  their  afTcnt 
to  that  book  ;  they  are  likcwtfe  to  do  the  fame  the  firft 
Lcflure-day  in  every  month,  fo  long  as  they  continue 
Lcdurcrs,  or  they  lhall  be  difaWcd  to  preach  till  ihey 
conform  to  the  fame  ;  and  if  they  preach  before  fuch 
conformity,  they  may  be  commUted  to  prifon  for  three 
months,  by  warrant  of  two  Juftict-s  of  Teace,  granted  on 
the  certificate  of  the  Ordinary. /<ir.  13  U  14  Car.  2.  <.  4. 

Where  Lcftures  are  to  be  preached  or  read  in  any  ca- 
thedral or  collegiate  church,  if  the  Lcdurcr  opciily,  at 
the  time  aforcfaid,  declare  his  aflcnl  to  all  things  in  the 
book  of  Common  Prayer,  it  (ball  be  fufiicicnt ;  and  uni- 
vcrfiiy  fcrmonj  or  Ledurcs  are  excepted  out  of  the  a^l 
concerning  Ledurcs.  There  arc  Ledurcs  ft  undcd  by 
the  donations  of  pious  perfons,  the  Leflurers  wdrreof  .ire 
appointed  by  the  founders;  without  any  interpoftuon  or 
confent  of  rcftors  of  churches,  t^r.  though  with  the 
leave  and  approbation  of  the  bifhop ;  fuch  as  that  of 

Lady 
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Lady  Meier  At  St.  PauPs,  Sec*  But  fuch  is  not  entitled 
to  the  pulpit  without  the  confent  of  the  ReOor*  or 
Vicar,  in  whom  the  freehold  of  the  church  is.  Ctt/ci  B. 
R.  +2C,  433. 

The  Court  of  IS.  R.  will  not  grant  a  mandamiu  to  a 
Bilbop  to  licence  a  Le£lurer  without  the  confcnc  of  the 
Reftor.  where  the  Lc^lurer  is  fupported  by  voluntary 
contributions,  unlef:)  an  immcmorLit  cullom  to  clc<:^  with- 
out fuch  confcni  is  ftiown,  R.  v.  LenJcn,  (Bp.)  i  Ttrm 
Rtp.  331.  Nor  will  that  Court  grant  a  Mandamus  to  the 
Reflor,  10  certify  to  the  BiQiop  the  election  of  a  Lcfturcr, 
chofcii  by  the  inh:tbitanti,  where  no  fuch  cullom  is 
ihown,  though  the  Lciflurcr  has  been  paid  out  of  the 
poor  rates.  But  fuch  immeimrial cujlcmy  if  in  Ud  it  exitts, 
IS  binding  on  the  Reflor.    4  Ttrm  Rtp,  125.  R.  v.  FitU. 

LKCTURERS  of  Divinity.  Law,  Phyficlc,  Uc.  in 
the  univerfitit's  of  Ox/ara  and  CambriJge  \  Vide  Regtui 
Pre/tfor. 

LliCTERNIUM,  ltaorium.'\  The  deOc  or  reading 
place  in  churches.  Slat.  E<cl.  Paul,  Lt>nd.  MS. 

LEDGRAVE  or  LEDGREVE,  Sec  i^.  W/. 

I.  EDO,  lidor.a.^  The  rifing  water  or  increafc  of  the  fea. 

LEET  or  COURT-LEE T,  Sec  title  Couri^Leet, 

LEE TS  or  LEITS,  Meetings  appointed  for  the  no- 
mination or  cletflion  of  officers:  often  mentioned  in 
ArchbiHjop  Spei/ivaoiVs  lliilory  of  the  Church  of  Scotlanii. 

LEGA  or  L.ACT.^.  Anciently  ilic  allay  of  money 
was  fo  called.  Sptifft. 

LEGACiLIS,  Signifies  what  is  not  entailed  a*  here- 
ditary ;  but  may  be  bequeathed  by  Legacy,  in  a  tatl  will 
and'  tcllament.  jfrticula  frofafita  tn  farUamtato  coram 
Regti  Jnna  1 234. 

L  E  G  A  C  Y, 

Legatum.]  a  Bcquc0,  or  gift  of  goods  and  chattels 
by  will  or  tcllament :  the  pcrfon  to  whom  it  is  given  is 
flylcd  the  Legatee  :  and  if  the  gili  is  of  the  tcfidoe  of 
an  cllate  after  payment  of  debts  and  Legacies,  he  is 
then  llylcd  the  Kcfiduary  Legatee. 

Tills  Bcqucll  transfers  an  inchoate  property  to  the  Le- 
gatee ;  but  the  Legacy  is  not  pcrfe^  without  the  affent 
of  the  executor  ;  ior  if  one  has  a  general  or  pecuniary 
Legacy  of  100  A,  or  afpecific  one  of  apiece  of  plate, 
he  cannot  in  either  cafe  take  it  without  the  confcnt  of  the 
executor.  For  in  him  all  the  chattels  arc  veiled  ;  and'it 
is  his  bufincfs  firll  of  all  to  fee,  whether  there  is  a  fuf< 
ficient  fum  left  to  pay  the  dtbts  of  the  teftator.  Sec 
Cfl.  List.  lU  :  Jltya.  59:  BraJ.  /.  2.  c.  26.  But  if 
there  is  a  fund  to  pay  the  debts,  and  the  executor 
then  refufcs  his  afTcnt  to  a  Legacy,  he  may  be  com- 
pelled to  give  it,  either  by  the  Spiritual  Court,  or  by  a 
Court  of  Equity.  ManhtRep.  19. 

In  cafe  of  a  de^clency  of  affcts,  all  the  getural  Lega- 
cies mull  abate  proportionably,  in  order  to  pay  the  debts  ; 
but  a  fpecific  Legacy  (of  a  piece  of  plate,  .t  horfe.or  the 
like)  is  not  to  abate  at  all,  or  allcw  any  thing  by  way  of 
abatement,  unlcfs  there  be  not  fufficicnt  without  it. 
2  t^tra.  III.  Upon  the  fame  principle,  if  the  Legatees 
have  been  paid  their  Legacies,  they  arc  afterwards  bound 
ro  refund  a  rateable  part  in  cafe  debts  come  in,  more 
than  fufiictent  to  cxhaull  the  rcfiduc  after  the  Legacies 
paid.  2  yrrn,  205. 


If  the  Legatee  dies  before  the  Teftator,  the  Lcgjc- 
a  loft  at  lap/ii  Legacy,  and  fiiall  fin!:  into  the  rciidcc. 
And  if  a  romingutt  Legacy  be  left  to  any  or.e.ai  ot^.-n  hir 
atuins,  or  if  he  attains  the  age  of  iv,  ;;i.ty-onc,  and  he 
dies  before  that  time,  it  is  a  lapfcd  Legacy.  Dy,  59; 

1  £q,  Ab.  295.  But  a  Leg.tcy  to  one  19  he  paid  when 
he  attains  the  age  of  t.veniy-one  years,  is  a  'vtfitd  Le- 
gacy ;  an  ijitercll  which  commences  in  prtejtmt  al- 
though it  be  filucndjrfi  in  fuitiro  :  and  if  the  Legatee 
dies  before  that  age,  his  reprcfenutivcs  (hall  receive  it 
out  of  the  tcliator's  perfon.iI  cftate,  at  the  fame  time 
that  it  would  have  become  payable  in  cafe  the  Legatee 
had  lived.  I'his  dininflion  is  borrowed  from  the  civil 
law;  and  its  adoption  in  our  Courts  is  not  fo  much 
owing  to  its  intrinfick  equity,  as  to  its  having  been  be- 
fore adopted  by  the  Eidcjwjiual  Courts.  For  fincc  the 
Cbojicery  has  a  iomurrent  junjAiciian  witli  them,  in  re- 
gard to  the  recovery  of  Legacies,  it  was  rcafonablc  that 
thrrc  (hould  be  a  conformity  in  tlicfe  determinations ; 
and  that  the  Subje^  ihould  have  the  fame  meafure  of 
jullice  in  whatever  Court  he  fucd.  xE^.Ab  295.  But  if 
fuch  (contingent)  Legacies  be  cliarged  opon  a  real 
eltate,  in  botli  cafes  they  ftiall  lapfc  for  the  benefit  of  the 
heir;  for  with  regard  to  dcvilcs  atTcfting  lands  the 
Ecclefiallical  Court  hath   no  concurrent  jurifdifllon. 

2  P,  IVmt.  601,  6io.  And  in  cafe  of  a  veiled  Legacy 
due  immediately,  and  charged  on  land,  or  money  in  (h<* 
fundi,  which  yield  an  immediate  profit, /«»r^/  (lull  be 
payable  thereon  from  the  tcftator's  death ;  but  if 
charged  only  on  the  perfonal  edate,  which  cannot  be 
immediately  got  in,  it  Oiall  carry  intcred  only  from 
the  end  of  the  year  after  the  death  of  the  teftator. 
2  P.  U'fns.  26,  7. 

Belides  ihclc  formal  Legacies  contained  in  a  man'i 
will  and  tcllament,  there  isalfo  permitted  another  death- 
bed difpofition  of  property  ;  which  11  called  a  donattm, 
caa/d  tncriis  \  a  gilt  in  profpe^  of  death.  And  that  it. 
when  a  pcrfon  in  his  Uft  ficlcnef],  apprehending  his  diAii* 
luiion  near,  delivers,  or  caufes  to  be  delivered,  to  ano- 
ther the  polTcflion  of  any  perfonal  goods,  (under  which 
have  bren  included  bondi  and  bills  dra  vn  by  the  de- 
ceafed  upon  his  banker,)  to  keep  in  caC:  of  his  deceafe. 
This  gift,  if  the  donor  dies,  needs  not  the  alTent  of  hie 
executors;  yet  it  lhall  not  prevail  againfl  creditors ;  and 
is  accompanied  with  this  implied  trutl,  that  if  the  donor 
lives,  the  property  thereof  iliatl  revert  to  himfelf,  being 
only  given  in  contemplation  of  death  ;  merits  <au/a.  Pre, 
Cb.  269:  I  P.  U'ms.  406,  441  :  3  P.  ff'mi.  357.  Sec 
2  ^rt.  431. 

As  this  donation  may  be  avoided  by  creditors,  fo  may 
it  by  the  wife  or  children  of  a  freeman,  if  it  break  in  on 
their  cuftomary  ftiares.  2  f'nn.dix.  'I'he  delivery  of 
receipts  for  South-Se.t  annuities  docs  not  amount  to  a  gift 
of  the  annuities  themfelvcs.  /Kw  J  v.  TuthtTt  2  fVz.  442. 
.It  is  undecided  whether  the  delivery  of  a  mortgage  deed 
will  amount  to  a  gift  of  the  money  due  on  the  fecurity. 
See  Richards  v.  S)/iw,  cited  2  /'«.  456:  Ha/ftU  v. 
Tynte^  Jmbl.  Jl8. 

One  cannot  iue  in  the  Spiritual  Court  for  a  dvtath  ea^/a 
mortis.  zSira.-jy^.  See  further  this  Di£lionary,  title 
natic  cauja  t.urtis*  ■ 

Having  faid  thus  much  on  the  fubjeft  of  Legacies  in 
general,  we  may  proceed  more  particularly  to  inquire, 
A  a  2  I,  nt* 
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1.  ff^  Huxjf  ^  Legtitteii      lapjfi  a*d 'Vfjitd  ttga- 

eitj,  end  ef  tbt  aJtmptitn  #/" Le^ae'ui. 

2.  0/  tbt  Payment  ef  Lf^atiti  \  and  btrein  ef  Sj><' 

3.  Of  InttTifi  c«  Lt^aekt, 

4.  OfSuitt  «  nc^vtr  Lfgariii^ 

$.  Of  Devi  fa  ts  CreJitcru  tff.  infaihfaSiom  efl>€- 
mandi  d^tt  from  th<  Tiflattr. — Of  L/gaciet  t« 
Exicufors  til  /ttfiifaQhn  9/  tiK  Rifiimtt  See 
tulc  Excciitsr  V.  8. 

I.  It  fcem*  nccffTary,  th.u  a  Legatee  ihouM  be  born 
al  ilie  time  of  making  the  will;  and  it  has  been  ad- 
j'jdged.  where  Legacic*  were  ^iven  to  a  nun**  cluldrcn, 
t.iat  thofc  v.ho  were  born  afierwarJ*  ihouU  hav.:  no 
(hire  thereof.  1  BJji.  153.  But  it  has  li;:eii  otlicrwifc 
decreed  in  Chancery,  1  Ci.  Rep.  301. 

The  ti4mc  of  a  Legatee  being  very  falfcly  fpelt,  iiw-ai 
referred  to  3  malter  i>i  Chancer/,  to  exiTninc  who  was 
tiieperion  intended.  1  /*.  H'ltt.  425.  Some  perfoni  are  in- 
cap-tble  of  t.ikiog  by  Legacy,  under  fcvcral  ftatutes ;  as 
injiat.  13  tr.  3.  c'b.  Officers,  Counfcllors  Lawyers* 
^c.  not  taking  the  oaths;  and  5  OVs.  1.  27,  Arti- 
ficers  going  abrojd,  iSc.  Sec  further  who  may  be  De- 
vifees,  this  Dlflionary,  title  If'ill. 

The  gcnerM  rule  is,  ihat  if  the  Legatee  die  before  the 
Tctiator,  or  before  the  condition  upon  which  the  Legacy 
is  given  be  performed,  or  before  it  be  veiled  in  intercll, 
the  Legacy  ts  cxtinguiihed.  Treat.  Eq  lih.  4.  pt.  i.  c.z. 
^  3. — But  a  bcquell  may  be  fo  fpecially  framed  as  to 
prevent  the  death  of  the  Legatee  opcr.iiing  a  lapfe  of 
the  Legacy.  Sec  3  ^/i.  572,  580. — Neither  will  the 
role  extend  to  a  Legacy  to  two  or  more ;  for  though,  by 
the  civil  law,  there  is  no  furvivorlbip  amongft  Legatees, 
yet  it  is  fettled  that  a  Legacy  to  two  or  more  is  not  ex- 
linguithed  by  the  dea:h  of  one,  but  will  vert  in  the  fur- 
vivor.  GS.  Rep.  137:  i  jJtk.  tzo. — Nor  will  the  rule 
extend  to  ihofe  cafes  where  the  Legacy  is  given  over 
alter  the  death  of  the  firll  Legatee;  for  in  luch  cafes 
the  Legatee  in  remainder  ihall  have  it  immediately.  1 
^itd,  33.  pi.  82  :  a  t^ern.  207  :  i  P.  If'ms,  a74 :  3  P. 
If'mt.  113:  Pre.  Co.  37:  Ma/tl.  3I9:  2  /Vfl.  378.— 
Nor  will  a  Legacy  lapfc  by  the  death  of  the  Legatee  in 
the  telhtor's  life. time,  if  he  be  to  take  as  a  Trutlee. 
Se«  I  f^iz.  1 40 :  ai?d  2  ytm.  468,  in  which  latter  cafe  the 
point  is  doubte-l. 

Where  a  father  makes  a  proriGon  for  a  child  by  his 
i.-ill,  and  afterwards  gives  to  fuch  child,  being  a  d:iugh- 
ter,  a  portion  in  marriage;  or,  being  a  fon,  a  fum  of 
money  to  cflablilh  him  in  life,  (fuch  portion  or  fum  being 
ia  amount  eqjal  to,  or  greater  th-n  the  Legacy,)  it  is 
an  implied  ademption  of  the  Legacy  ;  for  the  law  will 
not  intenJ  that  the  father  defigned  tw-o  portions  to  one 
child.  iP.ff'aj.eSo:  2  Ch.  Rtp.  z  f^em  115, 
s;7  :  2  j4ti.  216:  JM  325  :  2  Br^.CR.  307.  — But 
this  implication  will  not  arii'e,  if  the  proviGon  by  the 
will  be  by  beq  ieft  of  the  refidue.  2  ^ik-  216  :— or  if  the 
proviilon  in  tl;e  father's  life-time  be  (ubjcdt  to  a  contin- 
gency ;  2  Ati.  491  :— or  be  not  eju/cim  genirn  with  the 
Legacy;  1  Bro.  C.  R.  425:— or  if  the  telUtcw  be  a 
(Irangcr  ;  2  Jtk.  516:2  Bti.  C,  R.  493  :  And  fuch  im- 
plication ii  always  liabie  to  be  refuted  by  evidence.  2 
Jfi.  5*6:  2  Brc,  C.  R.  16;,  519. 


A  man  devifrd  200 1,  a  piece  to  the  two  children  of 
A.  B.  at  the  end  of  ten  years  after  the  death  of  the  tef- 
taior  ;  afterwards  the  children  died  within  the  ten  vears ; 
and  it  wa^  held  a  lapfcd  Legacy  :  for  there  i-i-adiftcrence 
where  a  devilc  ts  to  take  tSc€t  at  a  future  time,  and 
where  the  payment  is  to  be  made  at  a  future  time ;  and 
whenever  the  time  is  annexed  to  the  Legacy  itfelf,  and 
not  to  the  payment  of  it,  if  the  Legatee  dies  before  the 
time  happens,  it  is  a  lapfed  Legacy.  2  Salk.  415.  A  bc- 
quell of  money  to  one  at  the  age  of  twenty-one,  or  djy 
of  marriage,  t\,'iil'cut  Joying  tc  ht  faid  at  that  time,  and 
the  Lrg.itcc  dies  before  the  term  ;  this  i$  a  Jjpfcd  Le- 
gacy :  .And  fo  it  is  if  the  dcvife  had  been  to  her  whea 
[he  lhall  marry  ;  or  when  a  fon  iliall  come  of  age,  and 
tl;cy  die  iK-fcie.  GeJh.  ib'i  :  a  f-'tat.  312. 

Uut  a  dcvife  of  a  fum  of  money,  «  ie  paid  at  the  day 
of  marriage,  or  age  of  twenty  one  years;  if  the  Le- 
gatc?  die  bcfuie  ttther  of  ibefe  happen,  the  Legatee's 
auminirlritor  flinll  have  it,  bccaufe  the  Legatee  had  a 
prcfcm  inter;i1,  though  '.he  t-me  o\  payment  was  not  yet 
come;  and  it  is  a  charge  on  the  pcrfonal  ellate  which 
was  in  being  at  the  tellaior's  death  ;  and  if  it  were  dif- 
charged  by\hts  accident,  then  it  would  be  for  the  be- 
nefit of  the  executor,  which  was  never  intended  by  the 
tellaior.  2 /'m/.  366  :  i  Lev  237.  A  father  bequeathed 
goods  to  his  fon,  when  he  (hould  be  of  the  age  of  twen- 
ty-one years,  and  if  he  die  before  that  lime,  then  his 
daughter  fho::ld  have  them;  afterwards  the  father  died, 
and  then  the  fon  died  before  he  was  of  age  ;  adjudged, 
that  the  daughter  IHall  have  the  goods  given  in  Legacy 
immcdiaiely,  and  not  li.iy  till  her  brother  \vou!d  have 
bfcn  of  age,  if  he  had  lived.  1  Af:d,  33.  And  where  a 
Legacy  was  devifed  to  an  infant,  to  be  p.iid  when  he 
fhall  come  of  age,  and  he  died  before  that  time;  it  was 
ruled  that  his  adminillrator  Hiould  have  it  prcl'entty,  and 
not  ftay  until  the  infant  ihould  have  been  of  age,  if  he 
had  lived.  I  Lcen.  278.  In  a  cafe  of  this  nature,  it  has 
been  decreed  in  equity,  that  although  the  aduiinittrator 
ihould  have  the  Legac)',  yet  he  mull  wait  for  it  till  fuch 
lime  as  the  child  would  have  come  to  twenty-one.  t 
f'lrn.  199. 

That  if  the  Legacy  be  to  the  Legatee  payable  ts  him 
at  a  ceruin  age.  and  the  Legatee  die  before  he  att.iin 
fuch  age.  this  ii  a  vefted  and  tranfmiinble  intercll  in  tnc 
Legatee;  See  2  Vtmt.  341:  2  Ck.Ca.  155:  1  Vetn* 
462:  3  P.  If  'ms,  138:  2  Vtrn.  igy.— Othcrwife,  if  the 
Legacy  be  to  the  Legatee  generally,  at  or  when  he  attains 
fuch  age.  a  Vtnt.  342:  2  $aik,  4I5  :  \  Eq.  Ab.  295, 
6  ;  and  fee  i  Br«.  C.  R.  119.— If  the  Legacy  be  made 
to  carry  intercll.  though  the  words  ro  bt  paid,  or  payaiU^ 
are  omitted,  it  is  a  veiled  and  traofmidible  intereil.  z 
f^eat.  342  :  iCv.  Ca.  1 55  :  zf  'tra.  673  :  iFex.zb^  :  ^Jti. 
64;.  Soifthebequetlbeto^.  fur  life,  atid  after  the  death 
of to  B  the  beqaell  to  B.  is  veiled,  upon  the  dc«ift 
of  the  tetlator;  and  will  not  lapfc  by  the  death  of  B.  in 
the  life-time  of  A.  2  f'titf.  347  :  1  P.  H'lzs.  566 :  2  /Vr*. 
378:  Jmti,  167:  I  Bro.  C.  R.  119:  and  the  notes 
there;  i  Bro.  C.  R.  tHi. 

Where  a  Legacy  is  to  arife  out  of  the  real  eftate,  it 
(hall  not  go  to  the  reprcfentaiive  of  the  Legatee;  bat 
fink  in  the  inheritance.  And  yet  where  1000/.  was 
given  by  a  pcrfon  out  of  lands,  to  his  daughter,  and  tn- 
tereft  to  be  computed  from  hts  death,  Ue.  here,  though 
the  Lcgnee  died  before  the  time  appointed  for  paying 
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the  Tame,  it  was  held  ihe  Legacy  Oiould  be  raifcd  no(- 
whhllanding ;  and  the  Lord  Chancellor  fatd,  that  this 
Legacy  was  a  veflcJ  one.  2  /W-  Ref.6\-j:  BarnardiJ}. 
32iii  3 JO.  A  perlbn  by  will,  l^c.  gives  a  portion  or 
Legacy  to  a  c^ild,  payable  at  twciuy-one  ycajs  of  age, 
out  of  a  real  ami  pcnunal  tftaic,  and  the  child  dies  be- 
fore the  Legacy  hccomet  payable  ;  in  that  cafe,  fo  tnuch 
thereof  as  the  perfonjl  eiiate  will  pay,  Ihall  go  to  the 
child's  executors  and  adminiltrators  :  but  fo  *ar  as  the 
Legacy  is  charged  upon  ihs  land,  it  is  faid  it  Otall  finlc. 
z  Feerc  H'lllia/tt  613.  Alfo  if  a  Leg:;cy  be  given  to 
one  CO  be  paid  out  of  fuch  a  fund,  and  the  fame  fails, 
it  has  been  rcfulvcd,  that  it  ought  to  be  paid  out 
of  the  perforal  cft.iic  ;  and  the  failing  uf  the  manner 
apDointed  for  payment  fhall  not  drfcat  the  Legacy. 
1  P.  li'mi.  779. 

2.  If  a  Legacy  when  due  be  paid  to  the  father  of  an 
infini,  it  is  no  good  payment;  and  the  executor  may 
be  obliged  in  equity  to  pay  it  over  again  :  and  ivhere 
any  Legacy  is  bequeathed  to  a  feme  covert,  paying 
it  to  her  alone,  is  not  fufficient,  witlioui  her  hufband. 
I  261. 

Executors  arc  not  boond  to  pay  a  Legacy,  without 
fecurity  to  refund.  CLan.  R.  149,  257.  And  if  fenieticc 
be  given  for  a  Legacy  in  the  Ecdefiallical  Court,  a  pro- 
hibition lies,  unlefi  tlicy  take  fecurity  to  refund.  2  Ventr, 
558.  If  an  executor  pays  Legacies,  and,  (even  years 
after,  covenant  is  broken,  for  which  a^ion  is  brought 
againil  tlic  executor;  the  court  inclined  that  it  was  a 
Oevajiaviit  aid  that  the  executor  ought  to  have  taken 
iccurity  for  hit  indemnity  upon  payment  of  the  Legacies. 
Mitn  38-  Though  it  has  been  adjudged  that  a  covenant  ' 
is  no  duty  till  broken  ;  and  therefore  fincc  it  is  uncertain 
whether  it  will  be  broken  or  not,  it  (hall  be  prcfumed  it 
will  not ;  and  (he  Legacies  being  a  prefent  duty,  (hall 
be  paid  by  the  executor,  noiwithltanding  any  covenant 
not  a.;tuall>'  broken.  SiyU.  37:  1  Nrts. /}L  786.  If  one 
binds  himfrlf  and  his  executors  in  an  obligation,  Ue.  to 
perform  a  certain  thing,  and  in  his  will  gives  divers  Le- 
gacies and  dies,  leaving  goods  only  fuHicirnt  to  pay  the 
obiigatton  when  forfeited,  this  obligation  Oull  be  ro  bar 
to  the  Legacies,  becaufe  it  is  unceruin  whether  the  fame 
may  ever  be  forfeited  ;  though  the  executor  may  there- 
fore make  a  delivery  upcn  condiiion,  viz.  to  return  the 
Legacies  if  the  obligation  becomes  forleitfd,  and  the 
prn.iity  be  recovered.  1  Rsll.  ^b.  yzlt :  2  ytuir.  358. 

The  executor  is  to  pay  the  Legacies  after  the  debts  : 
but  executors  cannot  in  equity  pay  their  own  Lega- 
cies firJl,  where  there  is  not  enough  to  pay  all  of  them, 
but  Aiall  have  an  equal  proportion  w.tih  the  refl  of  the 
Legatees.  Cbai.  R.  ^^4,.  An  executor  has  cleAion, 
where  any  chattel  is  given  to  him,  to  have  and  take  it 
in  one  right  01  the  other,  t;s.  as  executor,  or  Legatee, 
which  is  to  be  made  by  a  fpecial  taking,  or  dcclit  ation, 
(s'c.  lo  Rfp.  47:  PIvivi/.  519:  D}(r.  277, 

If  there  be  a  f{>eciiic  Legacy  gu  en  of  any  thing,  as  a 
hotfe,  fdver  cup,  is  (  it  mull  be  delivered  before  any 
other  Leg.icy,  provided  there  be  afiiis.  OJic  Bxic. 
317.  And  if  there  be  enough  to  pay  all  the  Legacies 
after  the  debts  are  fattsfied,  ihe  Legacies  Oull  all 
be  paid ;  but  tf  there  is  not  fuSicient  to  pay  debts 
or  more,  the  Legatees  mull  lofc  their  Legacies,  or 
a  propor  tionabic  part  of  them,  flowii.  526:  See 
I  Ul.  M.s7$* 


A  fpccific  Legacy  is,  where,  by  the  alTent  of  the  ex- 
ecutor, the  property  of  the  Legacy  will  vert — Ai  there 
is  a  benefit  one  way  to  a  fpecific  Legatee,  that  he  Ihall 
not  contribute,  (in  cafe  of  a  deliciency  to  pay  all  tiit 
Legacies,)  fo  there  is  a  hazard  the  other  way — For  in- 
llaiice,  if  fuch  fpccific  Legacy,  being  a  ita/i,  be  evicted  ; 
or,  being  gcoiitt  be  loft  or  burnt ;  or,  being  a  JeSt,  be 
lofi  by  the  infulvcncy  of  the  debtor :  in  all  thofc  cafes 
fuch  fpccific  Legatee  Ihall  have  no  contribution  from 
the  other  Legatees,  and  therefore  Ihall  pay  none  to- 
wards them    Hinicn  v.  Pmkt,  1  P.  H'mt.  539. 

Thefc  confequences  attending  a  fpecific  Legacy  have 
raifed,  in  the  leveral  cafes  tu  be  met  with  in  the  books« 
the  quellion,  whether  a  Legacy  was J}tafc  or  gtKtral?— 
\  fp^rcific  Legacy  (tlri^ly  fpeaktng)  is  laid  by 
Hardwttkc  in  Purje  v.  SnapUn,  1  Aik.  4 1 7,-to  be  a  bequeft 
of  a  particular  chattel,  J'pteifieally  dcfcribcd  and  dif- 
linguilhed  frum  all  other  things  of  the  fame  kind;  or, 
in  other  words,  an  individual  Legacy.— Money,  there- 
fore, if  fufiicicntly  dijiingmjhtdt  may  be  the  fubjeft  of  ;i 
fpecific  bcqucll ;  as  ino  icy  in  a  certain  chell,  Uc.  Lo^m- 
fon  V.  S:itchf  \  Atk.  508  ;  or  a  particular  debt ;  as  to  the 
ademption  of  which  latter  by  payment  in  the  teilator's 
life-time,  See  yZ-omW  (E.)  v.  Suffolk  (E.),  1  P.  Umt, 
4i6i.~  So  o(  Sffick  in  J/^ffiti  V.  Aj^fen,  7'a/6.  152:  Air- 
ha  V.  If'ard,  I  t^ez.  4Z4. :  DnaitvM/r  v.  falcomr,  2  fr-.. 
623.-^0  a  bcqucll  of  a  part  of  a  fpccific  chattel  may 
be  equally  a  fpcciiic  Legacy.  3  Atk.  103. 

Rut  the  Lcg.itces  of  fpccific  parts,  though  not  liable  to 
abaiemcnt  with  goicral  Legatees,  yet  muft  abate  prc- 
portionably  among  themfclvcs  upon  deficiency  of  the 
fpccific  thing  bequeathed.  SUeeb  v.  Tl-cnngrcn,  2  P'ez* 
563  :  or  on  deficiency  of  the  general  afl'cts  for  payment 
of  debts.  io«»  V.  Sberrt  t  P.  H-'mi  403.— So  fpecific 
Legatees  of  diltinA  ch-itteL  Ihall  abate  proportionibly 
on  a  deficiency  of  general  alTcts.  Devnn  (D.)  v.  Aihnt, 
2  P.  IVnti,  382. 

On  the  other  hand,  a  mere  bequell  of  quantity,  whe- 
ther of  money  or  any  other  chattel,  is  a  general  Legacy  ; 
as  of  .t  quantity  of  Stock  :  Pur/t  v.  Snapfin,  i  Atk.  414  : 
S/ti-^Jj  V.  Thori.t^ta>i,  1  P<%.  562  :  and  where  the  tellator 
h-ns  not  fuch  Stock  at  his  death,  it  is  a  direflion  to  the 
executor  to  procure  fo  much  Stock  for  the  Legatee, 
Piirfrid^t  V.  Partridge,  Talb.  227.— So  the  purpol'e  to 
which  A  genera/  Legacy  is  to  be  applied  will  not  alter  itt 
nature ;  as  in  the  cafe  of  Hitmm  v.  Pinkt^  1  P.  ff  'ms.  539. 
Perfonal  annuities  given  by  will  arc  genaral  Legacii  j, 
I/tim.'  V.  £dwat  dtf  3  Alk.  693  :  Li^Mia  v.  LitviH,  2  /'/s. 
417.  How  far  .1  Legacy  of  money,  to  be  paid  out  of  a 
certain  fund,  Ihall  be  adeemed  by  the  failure  of  the 
fund,  fee  Savi/e  v.  Bladeit,  1  P.  ffm.  778:  2  P. 
tf'mi.  330,  Mr.  Ce.t*s  Note  (i)  :  And  fee  Trtat. 
tih.  4.  //.  I.  f.  2.  ^  $.  in  a. 

A  fum  bequeathed  out  of  a  debt  muA  be  pxid  though 
the  debt  is  recovered  by  the  tellator ;  otherwife  of  a  be- 
quell of  the  debt  ilfelf.  2  Stra.  Ui^. 

As  an  executor  is  not  obliged  to  pay  a  Legacy  with- 
out fecurity  given  him  by  the  Legatee  to  refund,  if  there 
arc  debts,  bccnufe  the  Legacy  is  i,ot  due  till  the  debts 
are  paid,  and  a  man  mufl  be  jult  before  he  is  charitable  ; 
fo  in  fome  cafes,  the  executor  may  be  compelled  to  give 
fecurity  to  the  Legatee  for  the  payment  of  his  Legacy  ; 
as  where  a  teilator  bequeathed  locoi.  to  a  petfon,  to  be 
paid  at  the  age  of  t^enty  onr,  and  made  an  executor, 

and 
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'^f4  dtei  i  afienvard^  the  Legatee  exhibited  a  bill  in 
^prity  againtt  the  cxKutor,  (ctting  forth  that  he  had 
waAcd  the  c£iatc,  and  praying  that  he  rn^ght  give  feco- 
rit)*  to  pay  the  I,cgacy  when  it  ihouM  bcconx  due  ;  and 
UihasordercdaccordingJy,  iC'f.I\rfi.i^6,z^y.  ^^zpoji,^, 
3.  If  a  Legacy  is  devifed,  and  no  certsin  time  of 
payment,  and  the  Legatee  is  an  infant,  he  (hail  have  in- 
lerell  for  the  Legacy  from  the  expiration  of  one  year  af- 
ter the  teflator's  deaih;  for  fo  long  the  executor  (halt 
bavc,  that  he  may  fee  whether  there  are  any  debts, 
and  nul«he5  (hall  be  imputed  to  the  infant :  but  if  the 
Legatee  be  of  full  age,  he  (hall  have  no  tntercft  but 
from  the  time  cf  the  demand  of  his  Legacy.    Where  a 
Legacy  is  payable  at  a  day  certain,  it  mull  be  paid  with 
imcreft  from  that  day.  2  SaU.  415  :  2  AV^  Jlr.  1114. 
A  perfon  gives  a  Legacy  charged  npon  land,  which 
yields  rents  and  profits,  and  there  is  no  day  of  payment 
mentioned,  the  Legacy  fliall  carry  iniertrt  from  the  tef- 
lator's death,  bccaufe  the  land  yields  profit  from  that 
lime  :  though  were  it  charged  on  the  pcrfonal  ellatc, 
and  the  will  mention*  no  time  foV  paying  it,  there  the 
Legacy  bear»  interetl  only  from  the  end  of  a  year 
after  the  death  of  the  tcHator;  uhich  is  faid  to  be  the 
fettled  difference.  2  P.  If'mt.  26.  It  has  been  decreed  in 
equity,  that  although  a  Legacy  be  devifed  to  be  paid  at 
a  certain  time,  it  carries  intcrell  only  from  fuch  time  ai 
it  is  demanded  :  it  is  otherwifc  of  a  debt ;  and  in  fuch 
cafe  non  payment  at  the  day  has  been  held  no  breach, 
without  demand  and  refufal.  Pread.  Chattc.  161.  Sec 
Air.  Cp/.  Ef.  286.  One  having  a  Legacy  given  him, 
payable  within  a  year,  knew  nothing  of  it  lill  a  great 
while  afienvards,  when  the  executor  publilhed  it  in  the 
Gtnreirt ;  here  Chancery  would  allow  no  in;cre(t,  but  the 
bare  Legacy.  Prtctd.  ChaiK.  11. 

4.  Legacies  being  gratuities  and  no  duties,  adion 
will  not  lie  at  Common  Law  for  the  recovery  of  a  Lega- 
cy ;  but  remedy  is  to  be  had  in  the  Chancery  or  Spiritual 
Court.  AUtn  38.  The  cognisance  of  a  Legacy  properly 
belongs  to  the  Spiritual  Courts,  for  fuch  bequellt  were 
not  good  by  the  Common  Law;  but  this  is  to  be  undcr- 
Hood,  where  a  Legacy  is  devifed  generally:  if  it  is 
pay.ible  oat  of  the  land,  or  out  of  the  profits  of  the  land, 
an  aftion  on  the  c.ife  lies  at  Ccmmon  Law ;  but  the  ufuai 
remedy  is  in  Chancery.  44:  3  ialk.  xiy  By  Helt 
Chief  Jufttce,  a  Legatee  may  maintain  an  s^ion  of  deb: 
at  Common  Law  againft  the  owner  of  land,  out  of  which 
the  Legacy  is  to  be  paid ;  and  fince  the  Ilatutc  of  wills 
gives^im  a  right,  by  confequence  he  fh.nll  have  an  action 
at  law  to  recover  it.  2  ^alk,  41$.  And  fomciimes  the 
Common  Law  takes  notice  of  a  Legacy,  not  d'rcflly, 
but  in  a  collateral  way  ;  as  where  the  executor  promifcd 
to  pay  the  money,  if  the  Legatee  would  forbear  to  foe 
for  the  Legacy,  iliis  was  a'tjudgcd  a  good  confidcration 
to  ground  an  aftinn;  but  iha:  it  would  not  lie  for  a  Le- 
gacy in  fpccic  ;  which  would  be  to  divcH  the  Spiritual 
Court  of  what  properly  belonged  to  their  jurifdiclion,  by 
turning  fuits  which  might  be  brought  tlicrc  into  ai^ions 
on  the  cafe.  Rajm.  2j.  And  it  is  now  pofitively  deter- 
mined that  no  aflion  at  law  lies  for  a  Legacy ;  the  Court 
of  Chancery  being  the  proper  jurifdiflion  for  that  pur- 
pofe.  Drtki  V.  Struttt  5  Ttm  Ref.  6^0-— The  region 
given  in  this  cafe  feems  to  contradiA  the  principle  of 
another  cafe  in  Ct-.v/.  2)f  4.  9 ;  where  it  was  held,  that  if 
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an  exeCQtor.  in  confideration  of  affcts  in  his  poiri.i'5--,j». 
promtfes  topay  a  Legacy,  an  a^ion  of  aiTumnfit  lic&againfr 
him  in  his  own  right. — In  the  firAmeittioncJ  of  thcfc  cafe*, 
however,  no  exprcfs  promifc  ivas  pro-vcJ. — If  fccurity  ii 
given  by  bond  to  pay  a  Legacy,  in  fuch  cifj  an  a{lioa 
at  law  is  the  proper  remedy ;  by  giving  the  bond,  the 
Legacy  is,  as  it  were,  extinci,  and  becomes  a  debt  a: 
Common  Law,  and  the  Legatee  can  never  afterwards 
fue  for  it  in  the  Spiritual  Court.  Ttlv.  39.  For  the  re- 
covery of  a  debt  or  fuch  tike  thing  in  action,  given  by 
way  of  Legacy,  it  is  bell  to  make  the  Legatee  executor 
as  to  that  debt,  l^c.  or  he  mull  have  a  letter  of  attorney 
to  fiiC  in  the  executor's  name.  ti'^cJU  Inj'r.  330. 

It  is  without  quctlion  that  the  fuit  for  a  perfonal  Le- 
gacy may  be  brought  in  Chancery ;  and  if  ihc  matter 
has  proceeded  to  a  fentencc  in  the  Lcclefiallical  Court, 
it  is  proper  to  go  into  Chancery  for  the  executor's  in- 
demnity :  where  the  Legatees  arc  to  give  fecurity  to  re- 
fund, and  that  Court  will  fee  money  put  out  for  chil- 
dren. On  like  principles  a  bill  for  the  diftribution  of 
an  inteliatc's  perfonal  ellate  is  proper  in  Chancery,  for 
the  Spiritual  Court  in  that  cafe  has  but  an  inelFeftual 
jurifdidton.  Sec  Fontlanjiu*i  Treat.  £j.  lilt,  4.  pt.  i . 

1.^2. 

An  executor  bein^r  in  equity,  confidcred  as  a  truflee 
for  the  Legatee,  with  refpcA  to  his  Legacy,  and  as  a 
trullec  in  certain  cafes  for  the  Next>of-kin  as  to  the  un- 
difpofcd  furplu),  is  the  true  ground  of  equiuble  jurif- 
didion  in  enforcing  the  payment  of  a  Legacy,  or  diftri* 
bution  of  perfonal  cllate.  Sec  1  P.  U'rni.  544,  575. 

That  the  jurifdiclion  of  our  Courts  of  Equity  is,  in 
fuch  cafes,  more  cflcftivc  and  protc^ve  of  the  interetl 
of  creditors  and  Legatees,  u  evident  in  feveral  inAances, 
particularly  in  compelling  executors  to  give  fecurity  for 
a  Legacy  payable  at  a  future  day,  the  executor  appear- 
ing to  have  waflcd  the  ellate.  1  Cb.  Ca,  121  : — or  to 
bring  the  fund  into  Court.  3  Brc.  C.  R.  365.  And  there 
arc  cafes  in  which  a  Court  of  Equity  will  reflrain  pro- 
ceedings in  the  KcclefialUcal  Court  for  a  Legacy ;  as 
where  a  hulband  is  fuing  for  a  Legacy  in  right  of  his 
wife.  Sec  2  A:k.  420:  114:  Pre.  Ch.  548. 

The  Spiritual  Court  adminillers  rcdrcfs  in  the  cafe  of 
fubtrailion  or  tiic  withholding  or  detaining  of  I^cgactes, 
as  a  confcquential  part  of  their  telKimcntary  jurifdidlion  ; 
but  in  this  cafe  the  Courts  of  Equity  exercifc  a  eoHCbr 
rt'tt  junjJtattnt  as  incidcn*.  to  fome  other  fpecies  of  re- 
lief  required  :  and  as  it  is  beneath  the  dignity  of  the 
King's  Courts  to  be  merely  ancillary  to  other  inferior 
jurildidioni,  the  caufe,  when  once  brought  there,  receives 
there  alfo  its  full  lieterminaiion.  Sec  3  Ccmm.  98.  e.  7, 

5.  Where  a  lelUtor  gives  his  debtee  a  Legacy  greater 
than  his  debt,  it  (half  be  taken  in  fatisfadion  of  it: 
though  where  the  Legacy  is  U  fs,  it  (hall  not  be  deemed 
as  any  part  thereof ;  but  as  a  Legacy  is  a  gift,  fome- 
timei  the  Legatee  has  been  decreed  both,  i  Zalk.  ic?  : 
zSaik  5cd.  Jfagrcater  Lci».icy  is  g^-cn  by  a  codicil, 
to  tiie  fame  pcrfon  that  was  Legatee  in  t!ic  will,  it  fliall 
not  be  a  faiisfailion,  unlcfs  fo  cxpreffcd.  1  P,  fl'ms.  424. 

Although  a  Legacy  is  to  be  taken  as  a  gift,  yet  a 
man  (hall  be  intended  to  be  juH  before  he  is  kind ;  fo 
that  a  bequeft  of  the  fame  /um  by  the  debtor  to  (he  cre- 
ditor (ha!!  be  applied  in  fatisfiiAion  of  the  debt.  Pre. 
C4.394:  2/».         130:  iP.H'm.  i^j^i  i/Vx.125: 

Mf>/tL 


LEGACY. 


LE  ROT. 


Ma^tt,  7:  Sec  z  y*.  W^w.  616. — Yet  where  there  are  1 
aflets,  and  the  tellator  intended  both«  it  may  be  as  good 
equity  CO  conllrue  him  both  jad  and  kind  ;  and  the  con- 
llruition  of  making  a  gift  a  raiisfa£tron,  ha<,  in  many 
cafe^,  been  carried  too  Ur.  Sec  1  SaM.  155  :  t  P.  tf^mt, 
410:  2  P.  fVmi.  616. 

If  A  Legacy  be  lefs  than  the  debt,  it  was  never  held 
to  go  in  ratlita^ion.  z  Salk.  508  :  Pre.  Ch.  394. :  2  P. 
iyfitj, 6t6:  2A'f'7».478:  Mvf'el.  zg^. — So  if  the  Legacy 
were  upon  condiiioni  or  upon  a  contingency ;  for  the 
will  is  intended  for  the  Legatee's  benefit;  and  therefore 
it  coutd  not  be  fuppofcd  that  the  tcllator  would  give  him 
an  uncertain  recompencc  in  fatisfadion  of  a  certain  de- 
mand. Pre,  Ch.  ^194:  Sali.  508:  z  JtJt.  300,  491  :  2 
P.  H^mt.  555  :  2  fez.  5  19. — So  where  the  Legacy  is  not 
equally  bcncftcial  with  the  debt  in  fume  one  particular, 
although  it  miy  be  more  fo  in  another,  as  in  time  of  pay- 
ment. Pn.  Cb.  2  j6  :  2  ytrn.  478  :  2  Ark.  300  ;  3  Aik. 
96:  I  Bro  C.R.\zg,  295.— 'So  if  the  thing  were  of  a 
oiHcrent  nature,  as  land,  it  fhould  not  go  in  I'atisfaflion 
of  money,  unlcfj  there  was  a  dcfecl  of  afl'cts.  2  P.  H'nu. 
616:  Snlk.  50a:  3  P.  Wmt.  241;.'— So  if  the  debt  was 
contrj^ed  alter  the  Legacy  given;  as  the  telKuor  could 
not  have  it  in  contemplation  to  fatisfy  a  debt  not  then  in 
being.  2  Salk.  508:  a  P.  If^'mt.  342  :  i  P.  if'ms.  409  : 
3  P.  IFms.  3^3. — So  if  the  deb:  was  upon  an  open  or 
running  account,  fo  that  ic  might  not  be  known  to  the 
tellator  whether  he  owed  any  money  to  the  Legatee  or 
not.  1  P.  li'mt.  299. 

Cafes  of  thi.s  nature  therefore  depend  upon  circum- 
Aances ;  and  where  a  Legacy  has  been  decreed  to  go  in 
fatisfa^ion  of  a  debt,  it  mud  be  grounded  upon  fome 
evidence,  or  at  leall  a  Urong  prefumption  that  the  tcf- 
tator  did  fo  intend  it;  for  a  Court  of  Equity  oush:  not 
to  hinder  a  man  from  difpofmg  of  his  own  as  he  ple.ifcs ; 
ntid  therefore  the  intention  of  the  party  is  to  be  the  rule  : 
for  where  he  fays  he  gives  a  Legacy,  the  Court  cannot 
contradid  him,  and  fiy  he  pays  a  debt.  See  Treat.  Eq. 
4*^f.  I.e.  I.  ^  5  ;  and  the  notej  there. 

LEGALIS  HOMO.  He  who  ftands  rt.lui  ia  curia, 
not  outlawed,  excommunicated,  or  infamous;  and  in 
this  fenfe  are  the  words  froht  ij  le^aUs  bcminti :  hence 
aJfo  legality  is  taken  for  the  condition  of  fuch  a  man. 
Leg.  Ed.  Con/,  e.  1 3. 

LEGALIS  MONRTA  ANGLIC,  Lawful  money 
of  England.,  is  gold  or  filver  money  coined  here  by  the 
King's  .luthority,  U<.  1  Infi.  207.  See  title  Cam. 

LEGAMANNUS.  %zzlageman. 

LEG.^TARY,  Legatariuj!]  He  or  (he  to  whom  any 
thing  is  bequeathed;  a  Legatee.  Sccjiat.  27  £//e.r.  16. 
Spehnan  fays,  it  is  fomctimcs  ufed  fro  Legato -vrl  Nuncio, 

LEGATE,  Legafuj.]  An  ambafiador  or  Fopc's  Nun- 
cio. There  arc  two  f;trti  of  Legate  a  L.-gaie  a  lattn, 
and  Legaius  natut ;  the  difference  uctween  whom  is  thus: 
Legatut  a  Latere  was  ufually  one  of  the  Pope's  family 
vetted  with  the  grcaiefl  authority  in  all  ecclefialtictl 
alFairs  over  the  whole  kingdom  where  he  was  fent; 
and,  during  the  time  of  his  It-Nation,  he  might  determine 
even  tlujfc  appeals  which  had  been  made  from  thence  to 
kome :  Legaius  t:atus  had  a  more  limiied  jurifdivtion, 
but  was  exempted  from  the  authontv  of  the  Legale  a 
hiere ;  and  he  could  exercifc  hi3  jurif-iitUon  in  his  own 


province.  The  Popei  of  R»me  had  formerly  in  En^/auJ 
the  archbiihops  of  Canitrburj  their  Legatta  natmi  and, 
upon  extraordinary  occafions,  fent  over  a  Legaius  a  latere. 

LEGATEE,  The  perfon  to  whom  a  Legacy  is  be- 
queathed by  a  laft  will. 

LEGATORY,  See  Legaian. 

LKGATUM,  In  the  ecctciiaAic  fcnfe,  was  a  legacy 
given  to  the  church,  or  accullomcd  mortuary.  C^xf.!. 

LEGEM  FACERE,  lo  make  law,  or  oath:  Le~ 
gem  habere,  to  be  capable  of  giving  evidence  upon  oath  ; 
Mtn^r  nvn  babet  legem,  Seldea't  nous  on  Htng.  133- 

LEGERGILD,  Leier^tldum  ]  See  Laindte, 

LEGIOSUS,  Litigious,  and  fu  fub;edcd  to  a  courfe 
of  law.  CovjtU. 

LEIO,  Vide  Lathe  Laih-rt^e, 

LEIPA,  A  departure  from  fcrvicc— — J/'  ^uii  i  D»- 
tnino  J'lto  fine  licentia  di/eeAat,  ut  lelpa  entendetar,  re- 
dtre  tegatur.   Leg.  lien.  I.  .'.  43.  Rllhcr,  an 

Eloper  i  the  perfon  who  elcapes  or  departs.  See  Spelm, 
in,  1/. 

LEIRWIT,  Muhla  adultrriarhm.  Fltfa,  Ith.  I.e.  7.] 
Is  ufcd  for  a  liberty,  whereby  a  lord  challengeth  the 
penalty  of  one  that  lieth  unlawfully  witli  ku  bond- 
woman. CWr/A 

LEITHEN,  Vide  Lathe  and  Latbe-reve. 

LEMON  JUICE,  See  Lime. 

LENT,  From  the  Germ.  Len/z.  i.  c.  ^er.  The 
Spring  Fail  j  A  time  of  falling  for  forty  days,  next  before 
EajUr\  mentioned  in  Jlat.  2  j  Ed.t,  e,  19.  Firft 
commanded  to  be  obicrvcd  in  England  by  Eramleii, 
fcvenih  King  of  Kent,  before  the  year  800.  Br.krr't 
Chron.j.  No  meat  was  formcily  to  be  eaten  in  Ltnt, 
or  on  H'ednejdajft  or  other  filh  dayi,  but  by  licence,  un- 
der certain  penalties.  And  butchers  were  not  to  kill 
Refh  in  the  Lent,  unlcfs  for  vi^u.^lling  fhips,  i^c. 

LEP  AND  LACE.  Leppe  is!  La/e.]  A  culWm  in  the 
manor  of  H'nitle  in  E^cx,  that  every  cart  which  goes 
over  Greenburj  within  that  manor,  (except  it  be  the  cart 
of  a  nobleman)  fhall  pay  4*/.  to  the  lord.  This  Green- 
iuyy  it  conceived  to  hive  been  anciently  a  market- 
place ;  00  which  account  this  privilege  was  granted. 
BUuiii. 

LEP.A,  A  meafure  which  contained  the  third  part 
of  two  bulhels :  whence  we  derive  a  feed-leap,  Du 
Catige. 

LEPORARIUS.  A  greyhound  for  the  hare.  Men',- 
Ang.  tQin.  t./cl.  283. 

LEPORIUM,  A  place  where  hures  are  kept  toge- 
ther. Man.  ylng.  tun.  z.fel.  IO55- 

LEPROSO  AMOVKNDO;  An  ancient  writ  that 
lay  to  remove  a  Leper  or  Lazar,  who  thruft  himfcif 
into  the  company  of  his  neighl)Ours  in  any  partlh,  cither 
in  the  church,  or  at  other  public  meetings,  to  their  an- 
noyance. Reg.  Orig.  237.  The  writ  l.ny  againft  ihofe 
Lepers  that  appear  outwardly  to  be  fuch,  by  fores  01^ 
their  bodies,  fmcll,  v:V.  and  not  againll  others:  and 
if  a  man  were  a  Leper,  and  keep  within  his  houfc,  fo 
as  not  to  converfe  with  his  neighbours,  he  flull  not  be 
removed.  New  Mat.  Br.  521, 

LE  ROY  LE  VEUT.  Sec  R'nalJJent;  Parliament, 

LE  ROY  S'  AVISEKA,  By  rhcfe  word>  to  a  bill, 
prcfentcd  to  the  King  by  his  houfes  of  parliament,  aic 
uaderilood  his  denial  of  that  bill.    By  (his  mci>ns  the 
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indelicicy  of  a  politive  refuial  to  give  the  Rojal  Affent 
to  a  bill  pitted  hy  the  Lords  and  Commons  is  avoided. 
Sec  tit.  p4irL{ttn(at 

LKSCHtWES,  Treci  fallen  by  chance,  or  wind- 

falll.  Broit'i  /ihr.  34I. 

LIiSlA,  A  tealh  of  greyhounds,  now  reftratncd  to 
the  number  ol"  three,  but  formerly  more.  S**!m. 

LESPliGEND,  Sax.  Uf  p<iU  Bare  r:inor]  Smt  fuh 

Lefpcgeod  Muntufantt  Daii  -i'tre  yuung^men  •:/«■*«/,  ?»- 
tali,  fui  turam  ft  pmai  turn  vtrtJit  turn  ventrii  fiifcipiont. 
—Hence  it  appears  that  tbi$  was  an  interior  ofKccr  in 
Jbrcth,  to  take  care  ol  the  vert  and  vcnifga  therein,  (5ff. 
— Ccj-?/.'*;.  Canitt,  a'i  Farejhi,  Art.  2. 

LESSA,  A  k-g:icy  :  from  thii  not  J  alfo  Leafc  is  de- 
rived. Man.  Jng.  tern.  I.  fag.  56:. 

LESSOR  AND  LESStE,  The  parties  to  a  Lcafe. 
The  former  he  who  makes  the  Leafe,  the  latter  to 
whom  it  ti  made. 

LESTAGE.  Sec  BalUji, 

LESTAGEKRV,  LeiUgc-frec,  or  exempt  from  the 
duty  of  pjying  ballalt  money.  CfiA't'l. 

LESWES.  or  LEL\'£S,  Is  a  word  ufcd  in  Domt/Uaj, 
to  lignify  pallurcs,  and  is  Itill  ufed  in  many  places  of 
Etg!anJ,  and  often  inferted  in  deeds  and  conveyances. 
Ct-xeU.  Hence  the  moilerntcrm  Ltafvwt. 

LE  l'ARE  JERUSALEM,  %ic  i^adragifmalia, 

LETHERWITE.  See  Lr;r:w/. 

LETTERS.  Threatening.  Sec  Tbrtattnini  Ltturs. 

LETTER  MISSIVE  ICR  ELECTING  OF  A 
BISHOP.  Aleitrrfrom  the  King  to  the  Dean  and  Chap- 
ter, containing  th>:  name  of  the  pcrfon  whom  he  would 
have  ihcm  c\t(\.  See  title  Bijhtp. 

LETTER  MISSIVE  IN  CHANCERY,  Toa  Peer. 

See  Cbantfry. 

LE  I'TERSOF  ABSOLUTION.  Littrm  ahfdiitcrs^  ] 
Ahfolvatory  letters,  were  fuch  in  former  times,  when 
an  abbot  relcafed  any  of  his  brethren  ab  emni  j'ahjeSie/u 
U  cbJUmta,  ijfc.  and  made  ihem  capable  of  entering 
icto  lomc  other  order  of  rcligicn.  i^hn.FannfJhmntnfi.  ^.7. 

LETTER  OF  ATFORNKY,  Uura  A:ttrr.ati\  A 
writing,  authorifing  anotlicr  pcrfon,  who  111  fach  cafe 
is  called  the  Jt.-trnej  of  the  party  appointing  him,  to  do 
any  lawful  ad  in  the  ftead  of  another:  as  to  give  Icifin 
of  lands;  receive  debts,  or  fuc  a  third  pcifon,  A 
Lftur  ef  Att^mty  is  either  general  or  fpecial.  1  he  na- 
ture of  thii  inlirumeot  is  to  give  the  attorney  the  full 
power  and  authority  of  the  maker,  to  accompliOt  the 
aC^  intended  to  be  performed  :  and  fomctimes  tiiefc 
writings  are  rt-vocable,  and  fometimes  not  fo:  but  when 
ihey  arc  revocable,  it  is  ufually  a  bare  amhority  only ; 
Chey  ate  irrevocable  when  d'bo,  i5c.  are  .tlHgned  to 
another,  in  which  cafe  the  word,  iirevocab'j ,  isinlerted; 
and  the  irtcniion  of  them  then,  is  to  enable  tlie  aUignce 
10  receive  the  debt,  is't-  to  his  o.in  ufc. 

In  cafes  of  Leiiers  of  Attorney  it  was  anciently  held  that 
the  authority  mull  be  llriilly  purfued  :  if  it  be  to  deliver 
livery  and  fiifm  of  lands  between  certain  hours,  and  the 
attorney  d;:h  it  be  for-'  or  alter;  or  in  a  cipital  mcf- 
fuagc,  and  he  does  it  iii  another  port  of  the  Jand.  k^c. 
the  ail  of  the  anomcy  to  execute  the  crtarc  thall  be 
void.  PhwJ  475.  But  notwithiKinding  the  ancient 
opictaos  for  p^rfding  authorities  with  great  ftriflneis  and 


'  cyiflne^s,  yet  in  cafe  of  livery  and  feifin  they  hive 
been  always  favourably  evpounJcd  of  later  timcf.  uii- 
kfs  where  it  hath  appeared,  that  the  authuriiy  was  net 
purfued  at  all;  as  if  a  Letter  of  Attorney  be  made  (0 
three,  two  cannot  execute  it.  becaufe  they  are  not  the 
parties  delegated,  and  liiey  do  not  agree  wit.'i  the  au- 
thority. 2  i%!(J,  Rtp.  79.  Where  t!jc  attorney  does 
Icfs  than  the  authority  men:ions.  t:  ts  void:  it  is  faid 
if  lie  doth  more,  it  may  be  good  for  fo  much  as  he 
had  power  to  do,  and  void  for  the  rctl ;  yet  both  ihefe 
rules  have  divers  exceptions  and  limitations,  fnit  1  ^uji. 
253.  Where  t^^o  attornics  were  made  jointly  ind  feve- 
rally  to  deliver  fcilin  of  lands,  iSc.  and  one  of  them 
delivered  fcifm  of  part  of  the  land,  and  after  anotlicr 
attorney,  being  tenant  thereof  for  years.  j;"Vc  livery  of 
the  other  part  of  the  land  :  this  was  held  gooJ,  though 
made  at  leveral  ume.«.  1  AkJ.  247.  And  if  a  man 
make  a  deed  of  fectTment  uf  lands  in  divers  countiei. 
uith  fuch  a  Letter  of  Attorney,  tlie  livery  mod  be  at 
feveral  times ;  otherwife  it  cannot  be  made,  Jitid,  See 
I  Lfzn.  192,  260. 

If  a  M.-iyor  and  Commonalty  make  a  fcotfrnent  of 
lands,  and  execute  a  Letter  of  Actorney  to  deliverfeifin. 
the  lii  ery  and  feiiin,  alter  the  death  ot'tbe  mayor,  wi.'t 
be  good,  by  rcalon  the  Corporation  dicth  not.  1 
^a.  lo  other  cafes,  by  the  death  of  the  party  giving 
It,  the  power  given  by  Letter  of  Attorney  generally 
deterroinei.  A  pcrfon  made  a  Lciter  of  Attorney  to  a 
creditor  to  receive  .lU  his  wages  and  pay  due  from  a 
(hip,  and  afterwards  died  at  lea;  this  authority  was 
adjudged  to  be  fu  determined,  that  all  the  rcil  of  the 
creditors  (hould  have  a  Oiarc  in  his  admin. liration.  Pr,. 

Cbartc.  12;  :  a  /Vw.  391.  Sailers  genctally  n.ake 
the  attorney,  executor  aho.  Sec  title  Aavy.  Sec  fur. 
ther  as  to  Letters  of  Attorney,  Ceer.  Dig.  title  Art^r- 
nty  (C). 

A  Lstier  of  .Attorney  to  receive  Rents,  Debts,  and 
Di\idendf.  and  to  dcmife  Fremifcs. 
KKOIV  all  mtn  by  thijt  ftt/inti,  Tbat  I  A.  B,  0/  thi 
fanjh  j^Chnll  Church  in  tin  ccuntyof  Middlelex,  Jfmt- 
fitr,  J'er  divert  gccd  (avftt  and  ethjidcratttni  mt  bt  tunfa 
ettziKg,  haic  tsadt^  orJaimdf  anjlitutrd,  aitd  apft-snitd, 
and  hji  thtjk  prtjcuts  d9  lualct  crda.'it,  teujlitulit  and  ap' 
fnhtt^  C.  J),  if  :be  panjh  cf  Cbrill  Charch  afenjmd, 
wavers  my  trae  and  la^vful  attHTHtj  fsr  we,  and  tn  my 
nuntt  plact,  and  fieaA,  B»d  pr  my  uje,  t»  rjk,  demand, 
and  tfcfivf,  ail  and  t-i;:ry  rtnt  and  rtnts,  Lm  and  /urns 
cf  mcnfy  «jw  dktt  er  'uhich  bt'fcfitr  ^ait  #r  may  grew 
due  lo  me  jitm  any  petjsa  and  perjeai  ivbom/pruerf  w6* 
ba-ve  been,  w;y  are,  cr  btrtaUtr  Jbail  or  may  be  ttniutt 
ar  tenanti  9/  any  tn££bages  w  Uaemenit,  landj,  berediff 
men/t,  and  /remt/es,  sr  c/'  any  part  rr  petrUf  /-art  er 
Jbares,  e/ aoj  meffuagti  er  tenemettrit  Ir.ndi,  berediutrr.eiiU, 
aid  premijft,  IB  Great  Driuin,  tbe  ijland  tf  Jamaica,  «r 
tl/txvhere,  bfhngiHg  a  me\  and  tf  aad  frtm  ail  and  t^cry 
otber  ptrfta  and  per/om  liable  to  w  anpvMn  ed  to  pay  tbe 
famt ;  and  upen  taeipt  tbfretf,  er  cf  any  part  ittrtaf, 
ae^uitlaacet  cr  tiler  Julf.eient  difcburget  /or  me  end  lU  wv 
nanttj  $r  in  hti  o^.vn  ncmtt  le  make  twd  |jiv  Jcr  nvbat  hr 
Jhall  fo  receive,  and  for  tien  paytnent  tj  J  ,ch  rent  cr  rent$ 
or  any  part  tbrrecf  :e  enter  iuto  and  upsn  all  er  emy  of  tie 
mej^aget  6r  tenefatJUi,  landi  and  premijtt.  Habit  to  the 
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pajvuat  tberetf,  aaJ  dijirtam.  fcr  thi  /attttt  and  tht  difirefi 
and  dijlrt£><j  thm  and  tbtrt  found  to  take  meaj,  /eil,  and 
dijpo/e  of  acccrdi/tg  to  larva ;  and  eljo  fsr  me  and  in  my 
name,  and fcr  my.  uji,  /»  ajht  demand,  and  reaive,  ef  and 
from  ail  and  tvtry  car^ratiu:^     ■  '  all  and 

t*uery  fum  and  funs  ef  money  r  -h  hereafter 

Pfttll  cr  t^ay  grow  dae  19  me  f  r.  ryf,  cr  /ra- 

f/t  ef  any  f:tm  or  J'urai  of  mo^r.  ^  j'.Mtt  t^yw  he' 

hfgt-igi  er  ivhich  Jb.-jli  ^elo:r^  te  me  thtre.-n  riq :cit'vel\\ 
and  iike^vift  to  ajit  demand,  fte  fir,  rezcverf  and  rtcez-ve 
all  and  every  debt  and  Jthtt,  fuot  and  fict  cf  mmej  dur, 
cr  to  gre^  due  and  payable  te  me,  fr»m  any  ether  pnfcn 
er  ptrfnst  fir  any  other  matter,  eaufr,  er  thing  ■xtbatjo- 
ewr,  and  upon  rteeipt  thereof  ,  cr  of  any  part  iherrsf  in 
my  name,  or  in  bn  wji  ma-ne,  ts  make  and  give  proper 
reeeiptt  and  difebargtt  Jar  t/x  fa^nt ;  and  in  caje  any  tenant 
or  tenants,  of  any  mtff4ta%ej  cr  ttnements,  lands  and  prc- 
mtfes  'whcreiM  I  hanje  any  right  or  interejl,  Jhull  quit  cr 
leave  the  premifes  by  them  rej^iliuely  holden,  then  and  in 
that  eafe  I  do  hrrthy  gtve  and  grant  to  my  faid  attorney,  fall 
pvwer  and  authority  to  dtmije,  let,  and  fet  the  fame  refpee- 
iively,  or  any  part  thereof,  to  fuch  perfon  or  perfcm,  and 
for  fuch  rent  and  rents,  and  for  fueh  term  and  tine,  and 
under  fueh  eo^enants  and  agreements  as  my  faid  attorney 
^Htll  think  ft,  and  to  expend  and  apply  fu<b  part  of  the 
rents  and  profit  of  the  faid  premifes  ajjhall  eome  to  his  bandi, 
in  repairing  and  imprti/ing  the  fame,  aj  my  faid  attorney 
fltalt  judge  proper,  and  one  or  more  allcrney  or  attornies  i.n- 
dtr  him,  for  all  or  any  the  purpefes  aforrfaid,  to  make  and 
at  pliafure  to  revoke ;  Gi  ving  and  hereby  granting  to  my 
faid  attorney  full  pe^vrr  and  authority  in  the  performance 
if  all  and  fsngular  the  premijit  afortfatd,  ai  fully  and 
amply  in  every  refpe.l  as  I  myfilf  might  or  could  do  if  per- 
Jonally  prefent ;  hereby  rtufying  and  tcnfrming  all  and 
tfihatfoe^er  my  faid  attorney  jhall  Icwfully  do  or  eaufe  to 
he  done,  in  and  about  the  faid  premi/es ,  by  -virtue  hereof 
In  -wttnefs  -whereof,  I  the  faid  A .  B.  have  hereunto  fet  and 

/nhferihed  my  hand  and  feal  this  day  ef  — —  in  the 

year  of  our  Lord  — — . 

Sealed  and  delivered  (being  frjl  duly  jlampt )  1 
in  the  prefenee  of   ■  \ 

LETTERS  CLAUS,  Liter-^  CVfl»/f .]  Clofc  Lccters 
Oppofcd  to  Leitcrs-patcot :  being  commonly  fcal^d  up 
with  the  King's  Signet  or  Privy  Seal ;  whrreas  the 
JLetters- patent  are  left  open  and  fcalcd  with  the  broad 
feal. 

LETTER  OF  CREDIT,  Is  where  a  merchant  or 
corrifpondcnt  writes  a  Letter  lo  another,  requeAtng  him 
to  credit  the  bearer  with  a  ccruin  fum  of  money.  Mereh. 
Di/l.  Sec  title  Bill  of  Exchange. 

LET  l  ERS  OF  EXCHANGE.  Litera  CamlH.]  Reg 
Orig.  194.  Set  ui\e  Bill  cf  Exchange. 

LE  ITER  OF  LICENCE,  An  inHramentor  ivriting 
made  by  creditors  to  a  man  that  hath  tailed  in  his  trade, 
alltiwing  him  lor.gtr  time  for  the  payment  of  his  deb:*, 
and  prtitt^ting  h«m  from  arrcils  in  going  about  his  at- 
/airt.  Thcfe  Lexers  of  Licence  give  leave  to  the  party 
to  whom  granted  to  rcforl  freely  to  his  creditors,  or  any 
other-,  and  to  compound  debts,  i^c.  And  the  creditors 
ieverally  covenant,  that  if  the  debtor  fhall  receive  any 
inoleltation  or  hindrance  from  any  of  them,  he  fhall  l>e 
acquitted  and  Uifchargcd  of  bii  debt  agaioil  fuch  crc- 
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LETTERS  OF  MARQUE.  Arc  e>:traord;n.uy  Re- 
ptifals  fur  rcparatioQ  to  mt:ich<ii:ts  taken  und  dcf|  oiled 
by  Hrangcrs  at  fea,  grantabic  by  the  Secretarifs  of 
State,  witit  the  approbation  of  the  King  and  Coantilj 
and  ufually  111  time  of  war,  cr>.  Ltx  hhrcai,  173. 

The  words  Marqu:  and  R.pnjal  are  uKd  as  lynoni- 
mous,  and  Hgniry,  the  latter  a  liking  m  return,  the 
for  mcr  the  patting  the  frontiers  in  order  to  lucn  Liking . 
Difr.fne  t:tle  Marra. 

As  ilic  delay  of  making  war  hy  the  Sovereipn  Povvr r 
of  the  Nation,  may  fomctimes  bs  dcttimrnial  to  indi- 
vidusis  who  have  futft-red  by  depredations  (rom  fcrciga 
States;  the  laws  of  K.igland  have,  in  fome  itfpL-d, 
armed  the  Subject  with  powers  to  impel  the  prerogative 
oi  the  Crokvn  in  this  particular,  by  directing  his  mir.illcrs 
toilfue  Letters  of  Marque  and  Rrprifal  upon  due  demand  ; 
the  pretogative  of  granting  which  is  nearly  related  to, 
and  plainly  derived  Ircm,  that  of  making  war  ;  (S'  e  title 
King  ;)  this  being  indeed  only  an  incomplete  ii4te  of 
huthlittc?,  and  generally  ending  in  a  forma)  denuncia- 
tion cf  war.  Thcfc  Letters  nre  grantabic  by  the  Law  of 
Nation:,  wherever  the  Subjcii^s  of  one  State  are  op- 
preffed  and  injured  by  thofe  of  another ;  and  jullice  is 
denied  by  that  State  to  which  the  opprclTor  belongs. 
In  this  cafe.  Letters  of  Marque  and  Rrprfal  may  be  ob- 
tained, in  order  to  feizc  the  bodir:.  or  goods  of  tiie  Sub- 
jedts  of  the  offending  Sute,  until  fatiiifadtion  be  made, 
wherever  they  happen  to  be  found ;  and  in  lad  thi> 
cullom  of  rcpiilals  feems  dilated  by  nature.  The  ne- 
ccflity  however,  is  obvious  of  calling  in  the  Sovereign 
Power  to  determine  when  reprifals  may  be  made;  clfe 
every  private  fufFcrcr  would  be  a  jtdge  in  his  own  caufe. 
In  purfuance  of  which  principle  it  is  declared  by  fat, 
4  Hen.  e.  7,  that  if  any  Subje^s  of  the  realm  are 
oppreflcd,  in  the  time  ef  irute,  by  any  foreignen,  the 
King  will  grant  Marque  in  due  form,  to  all  that 
feel  thcmfclvci  grieved  ;  which  form  is  thus  diredcd  to 
be  obfervcd  :  the  fufierer  mull  firA  apply  to  the  Lord 
Privy  Seal,  and  he  Oiall  make  out  Letters  of  Requcll 
under  the  Privy  Seal ;  and  if  after  fuch  rcquell  of  fa* 
tisfaAion  made,  the  party  required  do  not  v\  tthin  con- 
venient time  make  due  f:itisfj^ion  or  relliiution  to  the 
party  grieved,  the  Lord  Chancellor  fliall  make  him  out 
Letters  of  Marque  under  the  Great  SciI;  and  by  virtue 
of  thcfc,  he  may  attack  and  fcize  the  property  of  the 
aggrcffor  nation,  without  hazard  of  bi'ing  condemned 
as  a  robber  and  a  pirate.  Sec  1  Gcntm-  e.  7.  p  258,  9 

It  is  obfervable  that  :he  above  lUtutc  uf  tletny  V.  !« 
confined  to  the  time  of  z  tri.ce,  wherein  there  is  no  cx- 
prefs  mention  that  all  Marqvies  and  Reprifals  (hn!!  ccafe. 
It  fecRis  that  the  manner  of  granting  Letters  of  Marque 
under  thit  P.atute  has  been  Inrg  difufed,  as  it  could 
only  be  granted  to  perfons  ailually  grieved.  But  if, 
durin;r  a  war,  a  Subjcd  without  any  comiiiillion  from 
tiie  King  fhould  t^ke  an  enemy'*  .liip,  the  piijse  would 
n<it  he  the  property  of  the  emptor,  but  would  be  one 
of  the  drouf  of  Admiralty,  iitd  would  belong  to  the 
King,  or  hii  grantee  the  Admiral.  Cerih.  399.  There- 
fore, to  encourage  merchants  and  oihtts  to  lit  out  pri- 
vatccr.s  or  armed  fliips,  in  time  of  war,  the  Lord  High 
Admiral  or  the  Commifiiont  rsof  the  Admiralty  are,  from 
time  to  time,  empowered  by  various  a^s  of  p^rUameot 
to  grant  commifTions  to  the  ownei:*  of  fuch  fliips ;  and 
the  prisci  captured  are  divided  bctaecn  the  owners  and 
B  b  iti9 
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the  ciptain  and  crew  of  the  privatefr.  But  tlte  owners, 
before  the  commilbon  is  granted*  ihall  give  Iccufity  to 
the  Adrnir4lty,  to  mike  compcafation  for  any  violii- 
fion  of  treaties  between  ihofc  powers  with  whom  ilie 
pation  is  at  p::acc  :  And  by  Jfaf*  14,  Geo.  3.  c.  47,  they 
muil  alfo  give  frccriiy  that  fetch  armed  flup  lliall  not 
bermploj  cd  in  fmuggling.  Thcfc  commiflions  arc  noA* 
«F0T.i!locca6ofi$,  as  well  as  in  the  lUtotcs,  called  Letters 
of  Miique:   icc  Jiati.  I.  c.  34:  19  Ga.  3.  c. 

67:  35  C-tf.  3.  e.  66.  ^  14 — 20. — SnmL-timcs  the  LorJs 
of  ihe  Aiimira'ty  have  this  Ruihority  by  a  proclamation 
from  the  King  in  Council,  as  wxt  the  cafe  in  Dfcembet 
1780,  10  empower  them  to  grant  Letters  of  Marque  to 
fclzc  the  lliip*  of  the  DutiU.  See  Chnjimi*i  Note  on  1 

Ctnt}.  c.  7.  uh.fip. 

Il  a  Letter  of  Marqu?  wilful!/  and  knowingly  take 
a  (hip  and  goods  betongin*;  to  another  nation,  not  vf 
lhat  S.aic  againll  whom  the  commitUon  is  awarded,  but 
of  fame  other  in  amity,  this  amounts  to  a  dou-nrigUt 
piracy.  /?:.'.  Ahr.  ^■^o.  See  further  title  RepriJaL 

LETTERS  PATENT,  Liitr.r  p.tun.'ei.]  Sonictijnes 
called  Leiteri  overt ;  are  writing!  of  the  King  frilcd 
with  the  Greit  Seal  of  ff/y/u.-iY,  whereby  a  per- 
son is  enabled  to  do  or  enjoy  thit  which  otherkvife  he 
could  not :  and  fo  cjlled,  brcaufe  they  are  open  with 
the  fcal  affixed,  and  ready  to  be  ihcwn  for  confirmation 
of  the  ajtbority  thereby  given.  And  we  read  of  Let- 
lers  Patent  to  milce  dcniz.-nj,  tfr.  Letters  Patent  may 
be  grantci  by  common  petfons,  but  in  fuch  c.ife  they 
arc  not  properly  called  P.nentces ;  yet  for  dillindHon,  the 
King**  LeitTS  Patent  have  been  called  Letters  Patent 
Royal.  See  Jiai,  z  H,  6.  e.  to.  Sec  tides  Pa/e«ti  ;  Grattri 

"lEtTeRS  of  safe  conduct.  SeeiUlcS«/i 

LEVANT  AND  COUCHANT,  Is  a  law  term  for 
cattle  that  have  been  fo  long  in  the  gromid  of  another, 
that  they  have  lain  down  and  are  rticn  again  to  feed  ; 
in  ancient  records  /evan:ei  ti  euhontts.  When  the  cattle 
of  a  rtianger  arc  come  into  another  man's  ground, 
and  have  been  there  a  good  fpace  of  time,  (foppofcd 
to  be  a  day  and  a  night,)  they  arc  faid  to  be  itvnm 
nod  emcbani.  T rrms  (ft  Lty  :  2  Lil.  Ahr.  167.  Beads  of 
•X  (Iranger  on  the  lord's  ground  may  be  dirtraincd  for 
rent,  though  they  have  not  been  hvani  and  cmJ.'ant  \ 
bat  it  is  othcrwife  if  the  tenant  of  the  land  is  in  fault 
in  not  keeping  up  his  mound.*,  by  rcafon  whereof  the 
beaHs  efcapc  upon  the  land.  IVfted'slnfi.  190.  See  title 
Diprtft  L  J. 

LEVANUM,  From  Lat, to  make  lighter:] 
l^eavened  bread. 

LEVARE  FCENUM,  To  make  hay.  or  properly  to 
caft  it  into  wind-rows,  in  order  to  cock  it  up.  Parcch. 
jSittiq.  po^''  320.  Hence  x/>m  levatio  facn't  was  one  day's 
)iiy-naking,  a  fervice  paid  the  lord  by  inferior  tenants. 
Porocb.  Aniiq.  402. 

LEVARI  FACIAS,  A  writ  of  execution  dircfted  to 
tfic  SheriiF  for  levying  a  fom  of  money  upon  a  man's 
lands  and  tenements,  goods  .ind  chattels,  who  has  for- 
feited his  recognizance.  Reg.  Ong.  258.  This  writ 
was  given  by  the  Common  Law,  before  the  (latute  ll'tjl. 
a.  c.  18,  gave  the  writ  of  tUgit\  and  a  Levari  Faciai 
commands  the  il'  wt  to  be  levied  txinbu$  U  pmf. 
citfj  /(rr#»         And  cattle  of  a  iUanger  on  the  land 


hive  been  held  iffucs  of  the  land,  which  is  debtor, 
1  Sa!i.  395. 

On  a  judgment  in  an  inferior  court,  and  a  Levari  Fa- 
fiaj.  whereupon  a  warrant  wa»  mauc  to  Ic*y  the  debt 
tcrrii  it  eataUu,  it  was  adjudged  that  the  pr.cif  t 

ought  to  be  to  levy  ilie  money  t/f  itrrh  Smn  ei  :^  , 

iSe.  2  Lu:iv.  1410.  A  Levari  facias  in  debt  lies  . 
a  parfon,  direfted  to  the  bilhop,  to  levy  liie  mun^y 
on  bis  fpiritual  gooJs,  13//.  4.  17. 

T  here  is  a  Levan  Faeiat  datauB  tfifeifftritittt  for  the 
lev)  ing  of  damages,  wherein  the  di::ei(or  hat  formerly 
been  condemned  to  the  dillcifce.  Rfg.  O^ig.  114.  Alfo 
Levari  Faaaf  rt/iJaam  {itliii^  to  levy  the  remainder  of 
a  debt  upon  lands  and  tenements,  or  chaiitlj  ol  the 
dcbior,  where  part  has  bren  fatifhcrd  befyre.  R^g.  Ong, 
299.  And  a..  Levari  Ftiaa!  q:t,iti£t  1.  ice  cense  i  rrtar.'MXit 
ijuui  itsa  habuit  empitm^  commanding  the  fhcri»  to  fell 
the  goods  of  the  debtor,  which  he  has  taken,  and  re- 
turned that  be  could  not  feU.  Reg.  Orig.  300.  See  title 
FixecutitA. 

LEUC.'\,  A  mcafure  of  lard,  corfiflirg  oC  1500 
paces.  lag;:!phMS  fays,  it  is  2Cco  picei,  fug.  910. 
in  the  hUnajlu,  I  urn.  p.  313,  it  i^  4^0  perchej. 

LEUCA  I'A,  A  fpace  oi  ground,  as  much  as  a  mile 
contiiiij.  Menu/},  i  tern.  p.  And  fo  it  feems  to  be 

ufed  in  a  chatter  of  PfiUiem  the  Conqueror  to  Battit 
AlLey.  C<,'.;ell. 

LEVELLUS,  A  ievcl,  even  or  upon  the  level, 
Cc-v:eiL 

LEVITICAL  DEGREES.  See  title 

LEVY,  Levare.^  Js  u fed  in  the  law  for  to  col!eft, 
orcxa^j  as  to  levy  money,  Wc.  Sometimes  it  figni- 
fies  to  ercfl,  or  call  up ;  as  to  levy  a  ditch,  l^c.  To 
levy  a  fine  of  laud,  is  toe  ufual  term  for  the  completing 
th.ir  conveyance  :  in  ancient  time,  the  word  lerc  1 
fine,  W.1S  made  ufc  of.  ly  H.  6.  Sec  litl':  Fine. 

LEVYING  MONEY  WITHOUT  CONSENT 
or  PARLIAMENT.  No  Subjert  of  f-t/W  can  be 
coniiniincd  to  pay  any  aids  or  tr.xes,  even  for  the  de- 
fence of  the  realm  or  the  fupport  of  Government,  but 
fuch  as  are  impofcd  by  his  own  confcni,  or  tSat  of  hi* 
rcprefentativcs  in  parliament.  Sec  ^a/t.  25  £y.  1.  ee. 
5,6:  34 £y.  i.y?^.  4.  f.  1 :  14  £y.  ^jat  2.  c.  i  :  The 
petition  of  right,  Car.  i.e.  ti  ftai.  i  IV.  U  M.ftat. 
%.(.z  \  and  thi*  Diil.  titles  Uhirtui  \  Taxes. 

LEVYING  WAR  AGAINST  THE  KING,  See 

title  Treafin. 

LEWDNESS.  Open  and  rotorloas  Lewdnefi,  is  an 
offence  againll  religion  and  morality,  either  by  fre- 
quenting houfe*  of  ill  fame,  which  is  an  indictable  of- 
lencf,  Pcph.  2  8  ;  or  by  fome  grofslv  fcandalous  and 
public  indecency,  for  which  the  puniihmcnt  is  fine  arjd 
imprifonment ;  and  in  Mick.  T.  15  Car.  2,  a  pcrfon 
was  iodised  for  open  Le  vdnefs  in  Ihewing  himfelf  naked 
on  a  balcony,  and  other  mifdemeanors,  and  was  fined 
2000  marks,  imprifoned  for  a  week,  and  bound  to  his 
good  behaviour  for  three  years.  1  S:^.  168.  In  limes 
pail,  when  any  man  granted  a  Icafc  of  his  houlc,  it 
was  ufuiil  to  infcrt  an  cxpreli  covenant,  that  the  tenant 
Ihould  not  entertain  any  lewd  woman,  (fe.  Sec  titles 
BuxvJj-k^h/e ;  FemicancK. 

-A  temporal  punlJhmcntmay  alfoio  cetuin  circnmflances 
be  mfliaed  for  having  baftard  children.  By 1 8  BI-z. 

3,  two  jaJliccs  may  uke  order  for  the  puQifnmtni  06 
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the  mother  an!  reputed  failicr;  but  what  that  punifh-  ' 
raenE  Ihlll  be,  itnot  therein  :U.Lcrcaincd,  though  ihc  con- 
temporary cxpoGiion  Wis  that  a  corporal  puniOinirnt  was 
irtictidcJ.  D([h  y.c.  ii.  Hy Jiat.  7  'Jnc.  i.<,  4,arpccitic 
punilhmcnt,  commitment  to  the  houTe  of  corrrclion,  is 
inHtiHed  on  the  woman  only.  Cut  in  hotli  caliia  it  rcv*m. 
that  the  penalty  can  only  be  inflided  if  the  bailard 
becomes  chargeable  to  the  parilh  ;  for  othcrwifc  the 
very  maintirnancc  of  the  child  is  confidcred  as  a 
degree  cf  poniflimcnt.  4.  ^.  65.  Sec  titlc 

Bajlard  II.  I. 

Many  olrciices  of  the  incontinent  kind  fall  properly 
under  the  jurifUidion  of  the  Ecctcfiartical  Court ;  aid 
are  appropriated  to  it.  But  except  thofc  appropriated 
cafes,  the  Court  cf  K-in^'j  Bench  is  thcC//^«  Morum  of 
i!ir  people ;  and  has  inc  fapcrintendency  of  offences 
ceatrii  he.-to:  m'.rts.  3  Burr,  1438.  An  information  has 
been  granted  in  that  Court  agiinft  a  number  of  pcrfons 
concerned  in  alligning  a  young  girl  a*  an  apppcntice  to 
a  gentleman  under  a  pretence  of  learning  muftck,  but 
for  the  purpofes  of  prollituiion.  3  Bmr.  1438,  cj^r. 
There  is  alfo  an  inflancc  of  an  information  for  a  confpi. 
racy,  granted  ngainil  a  Peer  and  fcveril  others,  for  en- 
ticing aw.iy  a  yoang  lidy  from  her  father's  houff,  and  pro- 
curing her  fcdufiton  by  the  Peer.  3  $t.  Tr,  519.  And 
all  fuch  afts  of  indecency  and  immorality  are  alfo  pu- 
nifhablc  by  indtclment  in  any  criminal  Court,  as  public 
mifdemeinorit.  4  Can/n.  c.  4.  p.  64,  m  n. 

Ju£X,  A  law  fur  the  government  of  mankind  in  fo- 
ciety.  Lit.  Did.  W\%  oitcn  taken  for  judicium  Bti  or 
Ordtal.  Sec  LaJa\  Law. 

LEX  AMISS  A,  or  legem  amittfre,  i-iz.  One  who  is 
an  infamous,  perjured,  or  outlawed  peifun.  Sec  Bra/h/i, 
lib.  4.  c  ig.  pu>-.  J, 

LEX  AI'OSTATA,  or  LEGEM  APOSTATARE, 
Js  to  do  a  thit*g  contrary  to  l.iw.  Sec  Ltg.  U.  1.  c.  \z. 
^tii  hgfm  a^lpatitiit  f.-er^-  fH<c  fit  rem  prima  •vice, 

LEX  BKUHUNIA,  Th^  Bntcu  ot  Av/^  law,  over- 
thrown bv  K..  ye/f/t.  See  Irtland. 

LKX  BRF/rOISK.  Was  the  law  cf  the  ancient  £r/. 
or  Mar<hs  cf  H'a'es.  Ljrx  M.irchiarum. 

LEX  DERAISNIA,  The  proof  of  a  tiling,  which 
one  denies  to  be  done  by  him,  where  another  atHrms  it ; 
defeating  the  aflcnion  of  his  fldverfary,  and  (hewing  it 
to  be  againll  reafon  or  probability :  this  was  ufed 
among  the  OU  RomaHt  as  well  as  the  KcrmuHt.  Crand 
Cufumar.  e.  1 26. 

LEX  JUDICIAMS,  Ordeal.  Ltg.  H.  \.  Sec  laJa. 

LEX  SACRAMKNTALIS,  Ltg.  U.  1.  r.  9.  Purga. 
tion  by  oath.  See  ff^ager  of  La^.v, 

LEXTALIONIS,  Is  Juris  pcjtiivix  and  the  talionej 
among  llie  Jevjj  were  converted  into  pecuniary  clli- 
mates,  fo  th.-it  the  price  of  an  eye,  <^c.]ot\,  was  allowed 
to  the  pcrfon  injured,  i  IMe't  Wjl.  P.  C.  12. 

It  does  not  appear  that  this  is  a  principle  applicable  to 
laws  of  a  civilised  flate  :  when  it  was  once  attempted  to 
introduce  into  Eiglantl  the  Law  of  Retaliation,  it  was  in- 
tended as  a  punithmeot  for  fuch  onlj'  as  prcfcired  mali- 
cious accufations  againll  others ;  ic  being  enai^\ed  by 
Jlaf.  37  £.  3  f.  18,  that  fuch  ai  preferred  any  fuggcf- 
lions  to  the  King's  Great  Council,  Ihould  put  in  furciics 
of  tallation ;  that  i?,  to  incur  the  fame  pain  that  the  other 
fhould  have  had  in  cafe  the  fuggeflion  were  found  un- 
true.   But  after  one  ycu'a  experience,  this  punilhrnco: 


'oftaliitton  was  rejcAed,  and  imprifonfflcnt  adopted  tn 
itsdead.  StiU.      £.  ^.c.  g.  Stt  ^Cffmrn.  c.  t.p.  12,  m. 

LEX  TERRJEt  The  law  and  culiom  of  the  iand, 
didinguilbed  by  this  name  from  the  Civil  Law.  S^e 
SefJett,  in  Dif'trtaticrie  ad  FUtam,  e.  9.  par.  3. 

LEX  VVALLENc,ICA,  The  Britip  law,  or  law  of 
IValci.  Siatift.  H'idl. 

Ley,  LEVS,  Fr.  Law,  Laws. 

LEY,  LEE,  LAV,  Wnethcr  in  the  beginning  or 
end  of  n.imcs  of  place;,  fignify  an  open  field,  orljrgc 
pailorej.  Trom  the  Saxon,  i-ag,  tamput,  p&fi-Mm\  ai 
BLchiKgltjt  &c.  CirMtll.'^Ltys  in  Domefday  is  ufcd  for 
pa^ure. 

LEV-GAGER,  IP'ager  of  Law.  Sec  that  title, 

LIBEL: 

Libelous  pAMOiUs  :]  A  contumely  or  repro^c^, 
publiihed  to  the  defamation  of  the  Government, of  a  Mi- 
gillrattf,  cr  of  a  private  pcrfun.  Csm.  Dig.  tills  Ltiel  {A), 

It  is  alfo  defined  to  be,  a  malicious  defamation,  ex- 
prcfl'cd  cither  in  printing  or  writing,  or  by  figns,  pic- 
tures, ije.  tending  eiiiier  to  blacken  the  m;ir.o;y  of  one 
who  is  dead,  or  th  j  rcputa'.ion  of  one  who  is  aU^  c,  and 
thereby  expofing  him  to  public  hatred,  contempt,  and 
ridicule,  i  Ua~j:k.  F.  C.  c.  73.  ^  I  ;  Bac,  Abr,  title 
L:hti'.  5  Mail.  16; :  5  Co.  121,  5. 

Libel),  fays  Bliulfmt,  taken  in  their  largcfl  and  moft 
extcnfive  fcnfe,  figi'ify  any  writings,  piclures,  or  the 
like,  of  an  imm%ral  or  tiUgal  tendency.  Cor.ficeied  par- 
ticularly as  olfences  againll  the  public  peace,  tliey  are 
malicious  defamations  of  any  perlbn,  and  cfpeci-illy  a 
Magirtrate,  made  public  by  cither  priniirfg,  writing, 
figns,  or  piAiire.*,  in  order  to  provoke  him  to  wrath,  or 
cxpofe  hiin  to  pubitc  hatred,  contempt,  or  ridicule.  The 
direct  tendency  of  ihcfe  LibcU  is  the  breach  of  the  pub- 
lic peace,  by  iUrring  up  the  objei^ls  of  thciu  to  revenge, 
and  perhaps  to  bloodlhed.  4  Cow/i.  <,  11.  p,  150:  3 
C<.niri.  {.  8.  p,  IZy. 

Fiom  the  difTcrcnt  modes  In  which  a  Libel  may  be 
conveyed,  a  dillinccion  has  been  made  between  a  Libel 
in  fcriptiSf  and  one fn<  fcnfiit ;  i.  e.  in  wriiiog,  or  iviihouc 
writing.  3  Jn/}.  174. 

1.  What  Jhalt  he  confidtrtd  at  a  LiM, 
If.  Ofitt  PubUeaiien. 

III.  Ik  ivlai  Cafis  the  Truth  of  a  Libtl  maj  tr  maj 

net  be  pUaded  in  jufifcatiea  of  it, 

IV.  Oftts  VitniJlimtKt.    Sec  title  Jury  IV.  2. 

I.  A  Libel  is  the  greatefl  degree  of  fcandal,  and  dees 
not  die  like  words  which  may  be  forgot,  an  at^ion  for 
which  is  confined  to  the  pcrfon  ;  but  the  caufc  of  at\ion 
for  fcandal  in  a  Libel  furvives.  t;  Rrp.  125. 

I'his  fpccies  of  defamation  is  ulually  termed  'written 
fattdtti ;  and  thereby  receives  an  aggravation,  in  that  it 
is  prefumed  to  have  been  entered  upon  with  cootnefs 
and  deliberation  ;  and  to  continue  longer  and  propagate 
wider  and  farther  than  any  other  fcandal.  5  Rep,  125  : 
Bac.  Mr.  li;le  Libel  (A). 

The  important  diHin^ion  between  Libels  and  K'ords 
fpoken  w-is  fully  citablilhcd  in  the  cTfe  of  P'lll.rs  v. 
Mcttjley,  2  Wili.  403.  a/jc.  That  whatever  renders  a 
man  ridiculous,  or  lowers  him  in  the  ellecm  and  opinion 
of  the  world,  amounts  to  a  Libel ;  though  the  fame  ex- 
B  b  a  prcHionSt 
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preffiODf,  if  rpoken,  would  not  have  been  dcramanon 
■)i  to  call  a  pcrfonin  nriung  an  iteby  »U  :cai/t  was  held 
in  tliac  caie  to  be  a  Libel;  although  as  words  (pokcn 
they  would  not  have  been  a£lionab!e.  And  on  this 
ground  a  young  lady  cf  quality  in  the  year  1795 
recovered  ^ooo/.  damages  for  relkflions  upon  her  chaf- 
tiiy,  publifted  in  a  news-paper,  although  (he  could  hsvc 
brnucht  no  aflion  for  the  groflclt  verbal  afperfions  that 
cmi!d  have  been  uttered  againfl  her  honour.  An  aflion 
for  a  Libel  alio  difters  from  an  action  for  words  in  this 
}>ar:icu1sr;  that  the  former  may  brought  ai  any  time 
within  fix  years*  and  any  damages  will  entitle  the  plain- 
tiff  to  full  colU.  Chrifiin-.^f  note  on  j  Ccmm.  p.  12;,  6. 
'i'o  print  of  any  perfon  that  he  is  a  fAindler,  is  a  Libel 
and  aSionable.  1  TVr.,;.  Rep.  7'.8. 

AU  Libels  are  made  againll  private  men,  or  magif- 
tratcj,  and  pub&c  perJons;  and  thofc  againll  magiltrates 
defrrve  the  greatell  punifhment :  if  a  Libel  be  made 
agsinfl  a  private  man,  it  nvy  excite  the  pcrfon  libelled, 
or  his  friends,  to  revenge  and  brealc  the  peace;  and  if 
agairil  a  ro3t»iflrr.tc,  it  is  not  only  a  breach  of  the  peace, 
but  a  fcandal  to  gOTcrameiit,  and  ilirs  up  feditton. 
^Rtp.  Ml. 

Where  a  writing  inveighs  agaioft  mankind  in  gene- 
ral, cr  agalnil  a  particular  order  of  men,  this  is  do 
Libel;  it  mud  defcend  to  particulars  and  individuals  to 
make  it  a  Libel.  7*r/>  1 1  //'.  B.  R.  But  a  general 
reBe^lion  on  the  Government  is  a  Libel,  though  no  par- 
ticular pcrfon  is  rtflefted  on  :  and  the  writing  againll 
a  known  law  is  held  to  be  criminal.  4  S.'.  Tr.  672, 
903.  According  to  Hs!r  C.  y.  fcandalous  matter  is  not 
necefTiry  to  make  a  Libel ;  it  is  enough  if  the  defendant 
induces  an  ill  opinion  to  be  had  of  the  plaintiff,  ^r. 
And  if  a  man  fpeak  fcand.iIous  word?,  unlcfs  they  are 
put  in  writing,  he  is  not  guilty  of  a  Libc! ;  for  the  na- 
ture of  a  Libel  conCfteth  in  putting  the  iofamoas  matter 
into  writing.  2  Sijli.  417:3  Sa!^.  226.  A  defamatory 
writing,  expreffing  only  one  or  wo  letters  of  a  man's 
name,  if  it  be  in  fach  a  manner,  that  from  what  goes 
before  and  follows  after,  it  routl  be  underRood,  by  the 
natural  conftruflion  of  the  whole,  to  fignify  and  point 
at  fuch  a  particular  perfon,  is  as  properly  a  Libel  as  if 
the  whole  name  were  cxprcffed  at  large.  1  }fa:v^.  P.  C. 
'•73*  §  5'  ffazfirrjt,  it  brings  the  uimoil 

contempt  upon  the  law,  to  fuffcr  its  juflice  to  be  eluded 
bv  fuch  triSing  evafions :  and  it  is  a  ridiculous  abfor- 
dity  to  fay  that  a  writing  which  is  undcrftood  by  every 
the  meaneil  capacity  cannot  pollibly  be  underilood  by  a 
Judge  and  Jory.  On  application  for  an  information  for 
this  offence,  fome  friend  to  the  party  complaining  fhould 
in  fuch  cafe  ftatc  by  afn-avlt  the  having  read  the  Libel, 
and  that  he  ucderAaods  and  believes  it  to  mzia  the 
pirty.  3  Bai.Mr,  in  k.  And  in  the  cafe  of  adions  for 
Libels  by  figns  or  piftorcs,  it  fecms  oecefTdry  aluays  to 
ihow  by  proper  iouendocs  and  averments  of  the  defen- 
dant's meaning,  the  import  and  application  of  the  fcan- 
dal, and  that  feme  fpccial  damage  has  followed,  other- 
wife  it  canrot  appear  that  fuch  Libel  by  piAore  was  un- 
derftoad  to  be  levelled  at  the  plaint;#,  or  tlat  it  was 
attended  %vUh  any  adionable  confeqacnces.  3  Cmm. 
£.  8.  p.  126. 

Though  a  privr.te  perfon  or  magiitrate  be  de^d  at 
the  tiiBc^cf  making  the  Libe!,  yet  it  is  puoidtablj ;  as  it 
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tends  to  a  breach  of  the  peace.  Ihh.  215^  5  C0.  125  : 

\  Haxsk.  P.  C.  c.-jy  %  \  :  ^  Term  Rfp.  lib ',  izgiiitf. 
But  an  indidment  for  publiihing  libellous  matter  re- 
flcdlng  on  the  memory  of  a  dead  pcrfon,  not  alleging 
that  it  was  done  with  a  dcGgn  to  bring  contempt  on 
the  family  of  the  deceafed,  and  to  llir  up  the  hatred  of 
the  King's  Subjcds  againft  them,  and  10  excite  his  re- 
lations to  a  breach  of  the  peace,  cannot  be  fupportcd; 
and  judgment  was  in  this  cafe  accordingly  arrellcd.  R. 
V.  TDphnJOt  4  T '.riz  Rtf.  1 26.  See  R,  v.  Criublryt  4  Term 
Rtf.  1 29,  in  H, 

A  private  Libel  for  a  private  matter,  as  a  letter 
fcandalir/mg  a  pcrfon  courting  a  woman,  is  tndidable, 
and  punilliibic  by  fine.  SiJ.  270.  No  writing  is  ef- 
teemcd  a  Libel,  unlefs  it  refled  upon  fome  particular 
perfon  ;  and  a  writing  full  of  obfcenc  ribaldry,  is  not 
puniOiable  by  any  profecution  at  Common  Law  ;  but  the 
author  may  be  bound  to  the  good  brhaviour,  as  a  per- 
fon of  evil  fame.  1  IlazvJt.  P,  C.  c.  73.  §  9.  It  was  fo 
agreed  in  Ri/u/'s  Cajit  1  McJ.  142  ;  but  in  the  cafe  of 
the  K.  n>.  Curl,  Micb.  1  Gfe.  2,  for  publifhing  an  ob- 
fccne  bonk,  the  court  were  unanimous  that  it  is  a  tem- 
poril  o&coce,  and  that  ReasU  cafe  w:^  not  law.  5fr«. 
788,  834:  See  alfo  4^;;i/-r.  2527. 

Printing  or  writing  may  be  libellous,  though  the 
fcandal  is  not  diredly  charged,  but  obliquely  and  ironi> 
cally  ;  and  where  a  %vriting,  pretending  to  recommend  to 
one  the  charaflers  of  fevcral  great  men  for  his  imita« 
tion,  inflead  of  taking  notice  of  what  they  are  generally 
famous  for,  pitches  on  fuch  qualities  only  v.hich  their 
enemies  charge  them  with  the  want  cf ;  as  by  propo> 
iing  fuch  a  one  to  be  imitated  for  liis  learning,  who  is 
known  to  be  a  good  fo!dicr,  bet  an  illiterate  man,  i^c, 
this  will  amount  to  a  Libel,  i  Haick.  P.  C.  c.  73.  §  4. 

The  petition  of  the  Seven  Bifhops  in  the  reign  of 
King  yarna  II.  againll  the  King's  declaration,  f;tting 
forth,  that  it  was  founded  on  a  difpenGn^  power,  which 
had  been  declared  illegal  in  parliament,  csV.  was  called  a 
feditious  JJbel  againft  the  King :  and  they  were  com- 
mitted to  the  TWvr ;  but  being  after  tried  at  bar,  were 
acquitted.  3A/cy.  zi2.  SeeSfauTrieilt.  Theprinungof 
a  petition  to  a  committee  of  parliament,  (which  would  be 
a  Libel  againll  the  party  complained  of,  were  it  made  for 
any  other  purpofe,)  and  delivering  copies  thereof  to  the 
members  of  the  committee,  is  not  the  publication  of  a 
Libel,  being  julVibed  by  the  order  and  courfe  of  pro- 
ceedings in  parliament,  i  Jf/jiti.  P.  C.  c.  73.  §  S. 

Scandalous  matter  in  legal  proceedings  by  bill,  pe- 
tition, ISc.  in  a  court  of  juflice  amounts  not  to  a  Libel, 
if  the  court  hath  jorifdidion  of  the  caufs.  Djtr,  aSj  : 
^  Rep.  1 4.  But  he  who  delivers  a  paper  full  of  reflec- 
tions on  any  pcrfcn,  in  nature  of  a  petition  to  a  com- 
mittee, to  any  other  perfons  except  the  members  of 
parliament  v;ho  have  to  do  wiih  it,  may  be  punilhed  w 
the  publifherof  a  Libel.  1  l/^tiJt.  c.  73.  §  8.  And  by  the 
better  opinion,  a  perfon  cannot  jufiify  the  printing  any 
papers  which  import  a  crime  io  another,  to  inArud 
counfcl,  iSc.  but  it  will  be  a  Libel.  SiJ.  414. 

An  order  made  by  a  Corporation  and  entered  in  their 
books,  U^^ting.  that  A,  B.  (againtl  whom  a  jury  bad 
lound  a  vcrdid  with  large  damages,  in  an  adion  for  a 
mslicijus  profecution  for  perjury,  which  vcrdid  had 
been  con^;ci7d  in  C.  B.)  was  3dua;cd  by  motives  of 

public 
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public  jtiftice  in  preferring  the  indiflment,  1$  a  Libel 
rcflefling  on  the  aJminiftration  of  public  juiUcc,  for 
which  the  Court  of  K.  B.  will  grattc  an  information 
againft  the  members  making  the  order.  2  TVrwi  Rif. 
199.  But  it  is  no  Libel  to  afltgn  on  the  books  of  a 
Quakers  meeting  their  rcafons  for  expelling  a  member. 
lilaci.  Rtp.  386. 

IJ.  Th  e  communication  of  a  Libel  to  any  one  perfon 
is  a  publication  in  the  eye  of  the  law  ;  Mc^r  813;  and 
therefore  the  fending  an  ahufive  p'ivatc  letter  to  a 
man  is  as  much  a  Libel  as  if  it  were  openly  priniej  ; 
for  it  equally  tends  to  a  breach  of  the  peace ;  z  Bre-wst. 
151,  7  :  la  Rtp.  35  :  Hch.  215  :  Pcpb,  H9  :  t  /fttzvi. 
p.  C.  f.  75.  ^11:  4  Comm.  e.  li.  p.  i  ;o :  Bac.  Abr» 
title  Llhtl  B  (z) ;  in  which  latter  book  it  is  ft^tcd  that 
this  was  a  matter  of  doubt ;  but  a  cafe  is  mentioned 
where  an  information  was  granted  under  fuch  circum- 
ftances ;  and  at  all  events  it  is  an  ofl'cncc  againft  the 
King's  peace,  puniflubic  by  indi£lmcnt ;  and  if  copies 
of  it  arc  afterwards  difperfcd.  it  aggravate*  the  crime, 
or  rather  makes  it  a  new  crime,  for  which  the  party 
may  have  an  adion,  Pt,ph.  55 :  Ihh.  6i.  Writing  a  let- 
ter to  a  man,  and  ubufing  him  for  his  public  charities, 
l^€.  is  a  libellous  ail,  punifliablc  by  indidmcnt.  Hahz  15. 

In  the  making  of  Libeli,  if  one  man  diolates,  and 
another  writes  a  Libel,  both  are  guilty ;  for  the  writing 
after  another  Ihews  his  approbation  of  what  i;  contained 
in  the  Libel ;  and  the  firft  reducing  a  Libc!  into  writ- 
ing may  be  faid  to  be  the  making  it,  but  not  the  com- 
poling :  if  one  repeats,  another  writes,  and  a  third 
approves  what  is  written,  they  are  all  makers  of  the 
Libel ;  bccaufe  all  perfons  who  concur  to  an  unlawful 
a£l  arc  guilty.  5  Mtd.  167.  The  making  a  Libel  is 
the  genus;  and  compofmg  and  contriving  is  one  fpe- 
cies ;  writing,  a  fecond  fpccies  ;  and  procuring  to  be 
written,  a  third ;  and  one  may  be  found  guilty  of  writ- 
ing onty,  i^c.  2  Stili.  ^icjt  tiff.  But  obfcrve,  a  mure 
writing,  without  a  publication,  was  not  in  queiUon  in 
SalkelJ.  It  is  conceived  tha;  for  the  mere  writing  of  a 
Libel,  not  publifhed,  no  adion  can  be  maintained,  nor 
profecution  legally  fupportcd. 

If  one  writes  a  copy  of  a  Libel,  and  does  not  deliver 
it  to  ethers,  the  writing  is  no  publication  :  but  it  has 
been  adjudged,  that  the  copying  a  Libel,  without  au- 
thority, is  writing  a  Libel,  and  he  that  thus  writes  it, 
is  a  contriver;  and  that  he  who  hath  a  written  copy  of 
a  known  Libel,  if  it  is  found  upon  him,  this  ftinll  be 
evidence  of  the  publication  ;  but  if  fuch  Libel  be  not 
publicly  known,  then  the  mere  having  a  copy  x%  not  a 
publication,  z  S.:Ii.  417:  2  At!/.  Jlr.  1122.  Writing 
a  copy  of  a  Libel  is  writing  of  a  Ltbcl,  as  it  has  the 
fame  pernicious  confequence  ;  and  if  the  law  were  other- 
wife,  men  might  write  copies,  and  print  them  with  im- 
punity. 2  5<iW.  419.  And  when  a  Libel  appears  under 
a  maa's  own  hand-writing,  and  no  author  is  known, 
he  is  taken  in  the  manner,  and  it  turns  tlie  proof  upon 
him;  and  if  he  cannot  produireihe  compofcr,  it  is  hard 
to  find  that  he  is  not  the  very  innn.  Uiti.  it  ore  reads 
a  Lihel,  or  hrars  it  read,  and  laughs  at  ii,  it  is  not  a 
pubiilhing;  lor  before  he  read;  or  hears  it  read,  he 
c:ii.not  know  it  to  be  a  Libel  :  though  if  he  afterwards 
reads  or  repeats  it,  or  any  part  thereof,  in  the  hearing 
of  ethers,  it  is  a  poblication  of  it :  yCk  if  part  of  it  be 


repeated  in  mirth  without  any  malicious  porpofc  of  dc^ 
famation,  it  is  faid  to  be  no  offence.  9  kfp.  ^9  :  AW 
862.  Every  one  conviAcd  of  publilhing  a  Libel  ought 
to  be  cllccmed  the  contriver  or  procurer;  the  procurer 
and  writer  of  a  Libel  have  been  held  to  be  both  con- 
trivers; alfo  he  who  procures  another  to  publifh  it,  and 
the  publidicr,  are  both  publiHicrs :  and  the  contriver* 
procurer,  and  publither  of  a  Libel,  are  punifhab'c  by 
fine,  imprifonment,  pillory,  or  oilier  corporal  punifh- 
ment,  at  the  difcrctiun  of  the  court,  according  to  the 
heinoufnefs  of  the  crime,  l^c.  M^r.  627  :  5  Rep.  12  j  : 
5/'^'/. 174:  300.17.  Sec  I  Mnvjf.  i*.  C.  73. 

When  any  man  finds  a  Libel,  if  it  be  againll  3  pri- 
va^£  pcrfcn,  he  ought  to  burn  it,  or  deliver  it  to  a  ma- 
giflrate  ;  and  where  it  conccrni  a  magillrate,  he  fhould 
deliver  it  prcfently  to  a  magifliatc.  ;  Rip.  12;.  it 
a  Libt-I  be  found  in  a  houfr,  the  maHer  cannot  be  pu- 
nished for  framing,  printing,  and  publifhtng  it;  but  it 
is  faid  he  miy  be  tndi£ti'd  for  having  it,  and  not  deli- 
vering it  to  a  m»giftrate  ;  1  yrnt.  31;  or  it  may  in  fome 
catcs  be  confidtrcd  ai  evidence  of  his  being  the  au- 
thor or  publiiher.  zSali.^iS. 

The  Ult  of  me  Libel  by  a  fervant  in  a  Ihop,  is  prima 
.  facie  evidence  of  publication,  in  a  profecution  againft 
I  the  mafter;  and  is  fuBicicnt  for  convidion,  unlefj  con- 
tradidcd  by  contrary  evidence  fhowing  that  he  was  not 
privy,  nor  in  any  way  aficming  to  it.  ^  Term  Rep.  126; 
5  Burr.  2686,  7  :  I  iliiivi.  P.  C.  c.  73.  §  10,  in  n. 

Proof  that  the  defendant  gave  a  bond  to  the  Stams- 
ofTtce  for  the  duties  on  tne  adverttfcmtnt5  in  a  news-pa* 
per,  under  //«/.  29  Gea.  ^.e,  50.  §  to;  and  had  (Kcafior:- 
a!1y  applird  at  the  Stamp-ofhcs  refpecling  the  duties,  is 
evidence  thatks  is  the  publiQicr.  ^^Ternt  Rep.  126. 

in.  It  is  immaterial,  on  a  criminal  profecution, 
wiih  rtfpcd  10  the  elTencc  of  a  Libel,  whether  the  mat- 
ter of  it  be  trve  or  falfc  :  bcrauf-;  it  equally  tends  ro  a 
breach  of  the  peace;  and  the  provocation,  not  the  falfity, 
is  the  thing  to  be  punilhed  criminally  ;  though  doubtlcfs 
ihe  falftrhood  of  it  iiuiy  aggravate  its  ^uilt  and  enhance 
its  punithmcnt.  In  a  civil  adlon,  a  Libel  mull  appear 
to  be  falfc  as  well  as  fcandalous  :  for  if  the  charge  be 
true  the  plaintiff  has  received  no  private  injury,  and 
has  no  ground  to  demand  a  compenfation  for  himfclf, 
whatever  oiFcnct!  it  may  b;  againft  the  public  peace : 
and  therefore  upon  a  civil  a£lion,  the  truth  of  the  accu- 
fjtion  may  be  pleaded  in  bar  of  the  fuit.  BiJt  in  a  cri- 
mii:al  profecution,  the  tendency  which  all  Libels  have- 
to  create  animoltiies  and  to  diflurb  the  public  peace  is 
the  whole  ihit  the  Jiw  confidcrs.  And  therefore  in 
fuch  profecution*,  the  only  pciius  to  be  enquired  into 
arc,  hrlt  the  making  or  publilhing  of  a  bco!:  or  writing; 
and  fccondly,  whether  t^e  matter  be  criminal ;  and  if 
both  thcfe  points  are  againft  the  defendant,  the  offeocc 
againll  the  Public ij  complete.  Adtax.c.  ij.i.  tco,  1: 
4)ee;c/A  IV. 

it  (ecms  to  be  clearly  agreed,  that,  in  ao  intKfhnent 
or  criminal  profccuticn  fcr  a  Libel,  the  party  cannot 
julUty  that  the  ccnicnts  thereof  arc  trne,  or  that  the 
perfon  up*in  whom  it  is  made  had  \  bad  reputation  ; 
ii.icc  the  greater  appearance  there  is  of  trcth  in  any 
m'llicious  mvcdivc,  fo  much  the  more  provoking  it  is : 
for,  a*  Li.  Coie  obfcrvcs,  in  a  fettled  -late  of  govern- 
ment the  party  grieved  ought  to  complain  for  every 
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Injury  done  hiji,  in  ihc  ordinary  co-Jife  of  U:v;  and 
not  by  nny  means  lo  revenge  hioifi-lJ  by  the  odious 
coutfc  of  IibcHing  or  othcrwife.  ^.^r.  Ai'r.rii.  Liiul  (A  5. ) 
cites  5  Co.  125  :  Hob,  153:  Afwr  6^7  :  l  Haivk.  /*. 
C.  c.  73. 

.  It  ii  termed  lihiUHsfam^j'ut  ' ■■/'(inniiria/crif^tat  and 
from  it?  pernicious  tendency  h  Ji  Wqw  hchi  a  public  of- 
fence at  the  Common  Law :  for  men  not  being  able  t3 
bear  the  having  their  errors  ex  pored  to  public  vieiv,  were 
fuund  by  experience  to  revenge  ihemfclvcs  on  thofc 
who  made  fport  with  their  reputations,  from  whence 
aroff  duels  and  breaches  ot"  the  pence:  and  hence  writ- 
ten fc.indal  has  facvn  heM  in  the  greatejl  dcteftation, 
and  has  received  the  utnioll  difcouragcmeni  irv'thc 
courts  of  juRice.  Lamb-  Sax.  LmUf  64.:  Bra}^.  lib.  3. 
f.  36:'  3  IhjI.  174:  5  Cfl.  125  :  cited  Bac.  Abr.  tit. 
Liifl  ad  inti. 

The  above  authorities  have  been  quoted,  principaHy  to 
obviate  an  error  too  generally  receivcdj  that  the  late  vene- 
rable Chief  JulUce  or  the  jSTm^V  Dincb  (the  £xrrl  of  Mant- 
ffU)  was  the  firft  who  broached  the  doftrine,  the  grtaitr 
the  truth  the  grtater  tie  Libfl.  A  maxim  which  appears 
to  be  as  welt  foonded  in  ancient  authority,  as  it  is  in 
found  reafon,  fo  far  as  reUtes  to  criminal  proffcutions ; 
and  the  adoption  of  it  cannot,  by  any  rciloning  or  ho- 
nell  mao,  be  thought  to  reficil  difgracc  upon  the 
higSi  and  eftimable  charafter  of  that  upright  and  rcrpeft- 
ablc  Judge. 

But  although  it  has  been  hcUl,  /i/  Irfl/f  Jcr  thtje  /-tyo 
eei!:t:-irs,  that  the  truth  of  a  f^ibel  is  no  juilificaiion  in 
a  criiiiinal  profecution,  vet  in  many  inftances  it  is  con- 
fi.iered  as  an  extenuauon  of  the  offence;  and  the  Court 
of  Kiri^'t  B:n:h  has  laid  doAn  this  general  rule:  viz. 
that  it  will  not  grant  an  Information  for  a  Libel,  unU-fs 
the  profecutor  who  applies  for  it  makes  an  a(ndavii, 
alTciting  direfl'y  and  pointedly  that  he  is  innocent  of 
the  charge  imputed  to  him.  But  this  rule  may  be 
difpcnfcd  with,  if  the  perfon  libelled  refidcs  abroad;  or 
if  the  imputations  of  a  Libel  arc  general  and  indefinite  ; 
«t  if  it  15  a  charge  againii  the  profecutor  for  language  ! 
which  he  has  held  in  parliament.  Dougl.  271  {2-'i\) ;  372 
:  but  in  this  latter  cafe,  a  member  cannot  julljfy 
publilhing  the  fpeech  made  by  him  in  parliament,  in 
the  public  newt'papers,  if  it  contain  libellous  matter. 
E.^rl  (f  Ahingdot^ s  Ca.  6  Term  R.'fi. 

Where  on  application  for  an  information  the  truth  of 
the  Lib;!  is  not  denied,  the  court  (except  in  the  parti- 
cular inftances  above  m::ntioncd)  will  leave  the  injury 
to  be  remedied  in  the  ordinary  courfe  of  juflice  by  ac- 
tion or  indidmcnt.  Sfra.  49S.  $cc  pfjl.  IV.  But  the 
Court  will  not  gr.int  this  extraordinary  remedy  by  infor- 
mation, nor  Ihould  a  Grand  Jury  find  anindiilment,  un- 
!;fs  the  ofiencc  be  of  fuch  fignal  enormity,  that  it  may 
reafonably  be  conliriied  to  have  a  tendency  to  dillurb 
the  peace  .ind  harmony  of  the  community.  In  fuch  a 
cafe  the  public  arc  julHy  placed  in -the  eharaftcr  of  an 
ofTcnilcd  profecutor,  to  vindicate  the  common  n^ht  of 
all,  though  violated  only  in  the  perfon  of  an  individual : 
for  the  malicious  publication  of  even  truth  itl'clf  cannot 
in  policy  be  fuffered  to  interrupt  the  tranc^uiUity  of  any 
wcll-ordcred  Society.  This  is  a  principle  lo  r.itionaI  and 
pure  that  it  cannot  lie  tainted  by  the  vulgar  odium  which 
bas  accompanied  the  derivation  of  the  doitrine  from 
the  tyranny  of  ihe  Star-chamber :  the  adoption  of  it  by 


the  word  of  coi-rts  can  never  weaken  its  authority? 
and  without  it  all  the  comforts  of  Society  might  with 
impunity  be  hourly  endangered  cr  dctlroyed.  >'idc  Ltiru 
c/l:bcls  :  I  //;!tv;(.  f.  C.  c.  7  ^.  ^  6,  lan. 

'I'herc  are  authorities  that  troth  is  not  a  juftincation 
even  in  an  adVion  for  a  Libel ;  and  a  very  learned  writer 
teems  to  doubt  whether  fuch  a  plea  wouM  now  be  ad- 
mitted by  the  Courts  if  the  accufation  in  the  Libs!  did 
not  amount  to  an  indiftable  oiience.  3  U^ooJ*1,  182.  It 
frcras  however  that  the  contrary  is  the  prevailing  opi- 
nion; and  that  in  every  aflion  for  a  Libel,  if  fpcciric  in- 
llanccs  can  be  ft-tted  upon  the  record  fo  as  to  fupport 
the  general  charge  of  the  Libel,  the  courts  would  de- 
termine them  to  be  a  fullicienc  jufUticauon  of  the  de- 
fendant. I  Ttm  Rf^.  74li. 

Jt  is  not  competer.t  to  a  defendant  charged  with 
having  pub;i(hi:d  a  Libel,  to  prcvc  that  a  paptr,  fimilar 
to  that  for  the  pub:icat>on  of  which  he  is  profccuted, 
was  publilhed  on  a  former  occafion  by  other  perfon* 
who  iiavc  never  been  profecuted  for  it.  5  Term  Rfp.  436, 

IV.  Th  e  panifhrnent  of  Libellers  for  either  making, 
repeating,  printing,  or  |»iii)!i&ing  the  Libel  is  line,  and 
fuch  corporal  punirhmtiit  (as  imprironmcnt,  pillory, 
iSc.)  the  Court  in  its  difcret'.on  fh.ill  inllid;  regard- 
ing the  quanricy  of  the  oflcnce,  and  the  quahtv  of  the 
oEender.  i  H^k.  P.  C.  c.  73.  ^  *//. 

If  a  printer  print  a  Libel  agalnit  n  private  perfon, 
he  may  be  indiScd  ami  puniihcd  for  it ;  and  fo  may  he 
who  prints  a  Libel  a^inil  a  magiftratc,  and  much  more 
one  who  does  it  agavnft  the  King  aid  State  :  nor  can  a 
perfon  in  fuch  a  cafe  cxcufe  himfcif  by  faying  they  were 
dying  fpeechcs,  or  the  words  of  dying  men  ;  fcr  a  man 
may  £t  liij  death  jullify  hii  vilLiiny  ;  acid  he  who  pub- 
lifhcs  it  13  piinilhable:  and  it  ii  no  cxcufe  fur  the 
printing  or  pnblilhing  a  Libel,  to  fay  that  he  did  ic 
in  the  way  of  trade,  or  to  maintain  his  family,  i  St. 
Tr,  9S2,  9S6. 

Alfa  if  bookfcllers,  Wr.  publith  or  fell  Libels,  though 
they  know  not  the  contents  of  them,  they  arc  puniih- 
able.  It  has  been  refulvcd,'  that  where  pcrfons  wriie^ 
print,  or  fell,  .my  pamphlets,  fcandalizing  the  public, 
or  any  private  perfons,  fuch  libfllous  books  may  be 
feized,  and  the  perfons  punillted  by  I^w  :  and  all  pcrfons 
cxpofing  any  books  to  fale,  rcflcfling  on  th.*  Govern- 
ment, may  be  punifhed:  alfo  writers  of  news,  (though 
not  fcandaloui,  fcditiouf,  or  reflciling  on  the  Govern- 
ment, if  they  write  falfc  news,)  are  indictable.  2  St.  Tr. 
477.  Sec  ScanJalum  mn^narbm  ;  Fttlj'f  Krivi. 

One  was  indicted  for  a  Libel  in  fcandalizing  the 
King's  witneffes,  and  reflefling  on  the  jaiHce  of  ibe 
nation,  and  had  judgment  of  the  pillory  and  fine.  3  Sr, 
Tt.  50.  A  perfon  for  libelling  the  Lord  Chancellor  5<ic5yi, 
affirming  that  he  had  cone  injallice,  and  other  fcanda- 
lous  matter,  was  frnccnccd  to  pay  1000/.  fine,  to  ride 
on  a  horfc  with  his  face  to  the  tail  from  the  Flut  to 
Wtfimnfiir,  with  his  fault  written  on  his  head,  to  ac- 
knowledge his  offenccin  all  iheCourti n://"f A'«j'j',V/-,flaDd 
in  the  pillory,  and  that  one  of  his  ears  ftiould  be  cut  off  at 
WefimmJIer,  and  the  other  in  Chc.jf>f:Je,  f  nd  to  fuffer  im- 
prifonment  during  life.  Pcph.  13;.  One  who  exhibited 
a  Libel  again:!  a  Lord  Chief  Juilice,  direflcd  to  the 
King,  calling  the  Chief  Juflice,  traitor,  perjured  judge, 
ti^c.  had  judgment  to  Ihnd  in  the  pillory,  was  fined 
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1000  marks,  and  bound  to  go^d  behaviour  during  WCe. 
Cie  Cir  li^. 

Wiih  r-'^s^rl  tj  LibrU  io  grncr*!,  iU:re  arc,  as  in 
many  oiI.lt  cafji,  t^y  rcm^ics ;  0v<  by  indictfnt'nl  or 
inform.inon*  aod  the  oth.-r  by  iitUon.  'I'itc  furtiicr 
for  the  pabbc  offence ;  for,  as  lias  been  rcpeateJIy  rc- 
marlvci.  every  l.irjH  has  a  ici  Jcrcy  to  l-ic  breac'i  of 
thepcicc,  by  pro« okiim  the  p.ri.'>n  libcKcd  to  bic^k  i:; 
whicli  cfT^.TCf,  wc  li.'.vc  Ti-cn,  u  the  fanir  in  point  of  la*, 
tt-hccbcr  tir-  nutter  coni.;incd  be  true  or  falf*;  ;  iiij 
tKcrcfor?  ir  i*  tXst  tKc  defendant,  on  an  i:idlflnicnt 
for  piioiilhing  a  Libel,  U  nnt  atlotved  to  allege  the  truth 
of  it  by  way  tf  juUificaiion.  But  in  the  remedy  by 
a£llon  on  tlie  c^Te,  which  is  to  repair  the  party  ia  da- 
Bja»<?3  fjr  ihv  injury  dore  him,  tlic  d*. fiuJait  may, 
as  K)r  nordi  rp.ik.en,'jull.ry  the  tru:h  of  the  fa^,.<;,  and 
Oiov  that  the  pfainiiiT  has  r;:ceivt;d  no  injury  at  atl. 
The  chi'jf  excel  ence  therefore  of  a  civil  a<ll)on  for  a 
Lib?l  confills  in  this  t'nt  it  not  only  atfords  a  reparation 
for  the  injury  fuftained.  but  it  is  a  fuM  vindication  of  the 
inooccnce  of  the  perfon  traduced.  See  3  Ct/am.  <.  8. 
125.  6,  j». 

Jt  hath  been  held,  that  writing  3  fediiiout  t.ibvl  is  rot 
an  a^ua!  breach  of  the  pcacr  ;  and  that  a  member  of 
parliantcnt  writing  fjch  a  Libil,  i$  entitled  to  his  pri- 
vilege from  being  arreilcd  for  the  f:ime.  2  Pf't//.  159. 

Jn  informations  and  Uw  p'occedings,  there  arc  two 
ways  of  du-fcribing  3  Libel ;  by  the  fenfe,  and  by  the 
wordi:  the  firft  is  eujai  itHir  /e-^:.fw,  and  the  fjcond 
qu<t  fequttuv  in  hxc  .'iiigliiar.a  •v^rbat  iSc.  in  which  the 
defcripiion  is  by  particular  Mords.  and  whereof  every 
word  is  a  mark;  fo  thit  if  there  ti  any  variance,  it  is 
fatal :  in  the  other  defcription  by  the  fenfe,  :t  i>  not  ma- 
teria! to  be  very  exafl  in  ihe  words,  bccaufe  the  matter 
ii  djfcribeJ  by  the  fcnfc  of  them,  z  ^alk.  6£iO.  Sec  In- 
diitmtKt ;  Informatiev ;  Plradiiig* 

The  declaration  for  a  Libel  muft  lay  it  to  be, "  of  and 
concerning  the  plaintiiF,"  otherwifc  there  can  be  no  judg- 
ment. 2  Strange  934. 

it  has  been  frequently  determined,  that  in  the  trial  of 
nn  indiflment  fur  a  Libel  the  only  quellions  for  the  con- 
jide,Mtion  of  the  jury  arc  the  fa£l  of  publiChiitg,  and 
ihe  truth  of  the  injcndof 5 :  that  is  the  truth  of  the 
mecning  and  fcofc  of  the  paflages  of  the  Libel,  as  fiated 
and  averred  in  the  rc-cord  ;  whether  the  matter  be  or 
be  not  a  Libel  is  a  queltion  of  law  for  the  confiJcration 
of  the  Court.  3  Term  Rep.  428.  But  f-.e  the  fat.  32 
Ceo.  3.  r.  60  ;  and  this  Diftionary,  title  Jury  IV.  2. 

When  a  pcrfon  is  brought  before  tnc  Ci^urt  to  re- 
ceive jtiJcmcnt  for  a  Libel,  his  condufl  fuiifv'qucn;  to 
his  conviifliun  may  be  taken  into  confidcratlon,  cither 
by  way  of  aggr.ivation  or  mitigation  of  his  punilhmcnt. 
3  TtrmRep.  4.32. 

In  all  the  inllances  where  blafphemous.  immoral, 
(reafonable,  fchifmatical,  f^dliiou^,  or  fcandalous  Libels 
arc  punifhcd  by  the  Enghjh  law,  fomc  with  a  grcjtcr, 
others  with  a  lefs,  dt-grcc  of  feverity,  the  Liberty  of 
the  Pr.'fs,  properly  undrrllood,  is  by  no  meant  in- 
fringed or  violated.  TtiE  Liaerty  of  the  Pke^s 
is,  indeed,  elTcnttal  to  the  nature  of  a  Frtt  Stait ;  but 
this  confills  in  hying  no  fn'vicM  rctlraints  upon  publi- 
cations;  and  not  in  freedom  from  ccnfurc  for  criminal 
matter,  when  publtfticd.  F.vcry  freeman  Ims  an  un- 
doubted right  to  lay  what  fcntiments  he  pleafes  before 
tlie  public :  to  forbid  this  is  to  dcflroy  the  freedom  of 


the  Prefi  :  but  if  he  publtfhes  what  is  improper,  mif- 
chievous,  or  illegal,  he  mull  ta!:e  the  confequence  of 
his  0  n  ttmeniy.  1  o  fubjcfl  the  prefs  to  the  rcilric- 
tive  poivcr  of  a  Liccofcr,  as  wss  formerly  done  bota 
before  and  f:ncc  the  Revolution,  is  to  fubjeft  all  free- 
dom of  fcniimcnt  to  the  prejudices  of  ore  man ; 
and  make  him  the  aibitr.iry  and  inlalliblr  Judge  cf  a'l 
controverted  pcinti  in  Lcartiing,  Religion,  and  G^xcm- 
nicnt.  But  to  punifh,  ai  the  Liw  does  at  prclci.t,  any 
dangerous  or  ofF-nfivc  writing!,  which,  when  ptbhEV.eJ, 
n»  ill  on  a  h'.r  and  impart;  il  triil  be  adjudged  of  a  per- 
nicious tendency,  is  necc.Tary  for  the  prefervation  of 
Peace  and  Good  Order,  of  Government  and  Religion, 
the  Only  folid  foundations  of  Civil  Liberty.  Thus,  the 
will  pf  ir.d:viduals  i>  iUll  left  free;  the  abufc  onlv  of. 
that  free-will  is  the  object  of  legal  puniiTiment.  Neither 
is  any  rellraint  hereby  laid  upon  freedom  of  thought  or 
inquiry  :  liberty  of  private  feniiment  is  Aill  left.  The 
d.llcminating  or  making  public  of  bad  fcntiments,  de- 
Ilruftive  of  the  ends  of  Suci.-ty,  is  the  ciimc  wlitch 
Sot;icty  corrcils.  A  man  (uy»  a  (i.ie  writeron  this  (ub- 
jei't)  tniy  be  allowed  to  keep  pviibis  in  bis  doict,  hni. 
not  publicly  to  vend  them  as  ccrdi^Ii.  And  10  this  we 
may  add,  that  the  only  plaufible  argument  herriofore 
ufed  for  the  rcllraining  of  the  j  a  ft  freedom  of  the  prcfs, 
*'  that  it  uasncccfTiTy  to  prevent  the  daily  abufe  of  »:,'* 
will  entirely  lofc  its  force  when  i:  is  fhown,  (by  a  fi-af 
ablc  txertion  of  the  I.i.vj,)  that  the  prcfs  cannot  be 
abofed  to  any  bad  pur^fe,  without  incurring  a  fLiitablj 
piinilV.n^ia ;  whereas  1:  can  never  be  ufed  to  any  food 
one,  when  under  the  ccntroul  of  an  infpc^r.  So  true 
it  will  be  found,  that  to  ctnl'urc  the  lianUcufHtfs,  is  to 
maintain  the  Uhtt-ty  of  the  Prcfs.  4  CoK>a.  t.  1 1,  at.'  fn. 

The  above  obfcrvations  deferve  the  ferious  attcniioA 
of  every  juryman,  wh')  wiihes  welt  to  the  Conftiiutio.1 
and  happincfs  of  his  country  ;  to  ihero  we  lhall  only  add 
tJie  remark  of  another  cclcbr.'ted  writer  on  this  ful-jeft. 
—The  danger  of  fuch  u.-ibounded  iibcriy,  {of  unlictitled 
printing,)  and  the  danger  of  boundiagii,  have  produced 
a  problem  in  the  fcterce  of  Government,  whicJi  human 
undertlanding  ficms  hiihcito  unable  to  falve.  Jf  no- 
thing may  be  publiiWd  but  what  civil  authority  fliall 
have  prcviouHy  approved.  Power  mu.l  alwiys  be  the 
ll.mdardof  Truth :  if  every  dreamer  of  innovations  may 
prop.-g.itc  bis  prcjefls,  there  can  b-j  no  fottlcmint ;  if 
cveiy  murmurer  a:  Government  may  difrufe  difcontent, 
there canbcnopeacc  ;  and  ifeveryfcepiicin  tlicolopy  may 
teach  his  follies,  theie  can  be  no  religion.  T  he  rt'mcdy 
againfl  thcfc  cvih  is  /c  pumjh  tJ/t  JuiL-sfi  \  for  it  is  yet^ 
aUowcd  that  ci-cry  iiucieiy  may  punilh,  though  nn  pre- 
vent, the  publication  of  opinions  which  that  Society 
null  think  pernicious.  But  this  punifbmcnt,  though  \\ 
may  crujh  the  author,  promotes  the  book  ;  and  it  kcms 
not  more  reafonable  to  leave  the  right  of  printing  unrc- 
fl.-air.ed,  bcc^ufc  writers  may  afterward:  be  cenfun-d, 
than  it  would  be  to  deep  with  doors  unbolted,  bccaufe 
by  our  laws  we  can  hang  a  thief.  Jcbn/ifit  in  vitit  Mtl/oti. 

For  further  matter  conr-ciicd  with  Libels  fee  titici 
iyersii ;  ScanJulum  Muga-uum  ;  7rtaJ\n  ;  Fa^Jt  Nfws,  &:c. 

LiECL,  ill  the  Spiritual  Court,  from  Uflluj,  a  little 
bc'Ok  :  the  original  Declaration  of  any  action  in  the  civU 
laA'.  Sec_/?c/.  2  £.  6.  r.  13. 

If  upon  a  Libel  for  any  eccIefiaOical  matter,  the  de- 
fendant make  a  furmife  in  B.R.  to  have  x  prohibition, 
and  fuch  furmife  be  infufEcient,  the  other  party  ma/ 


(hc  v  'n  toOic  Ccurt,  and  the  JuJges  will  difcliarge  it. 
I  U«n.  lo,  ixS.  The  Libel  u'tcd  in  ecclefiaftical  pro- 
ceeding j,  cotiOttt  of  ihrce  pans.  i.  The  major  prc- 
po,itii)n,  which  ftiewsa  juit  ciufcof  the  pcciilon.  2.  The 
r.arr.iiion»  or  minor  propofition.  3.  The  conclufion,  or 
cDncluHve  pciition,  which  coi^jcins  boch  propofttions« 
fc.'.  3  Cravi  100. 

LlBEJl  NIGER,  Sec  Clack-hczL 
LIDbRA,  A  livery  or  delivery  of  fo  much  grafs  or 
corn  to  a  cuftomary  tenant,  who  cut  down  or  prepared 
it;'?  faid  »taU  or  corn,  and  received  fome  part  or  Imall 
porcion  of  it  as  a  reward  or  gratuity.  Cc^rll, 

LIIIURA  BATELLA.  A  free  boat.  Right  of  li(h- 
ii  g.  P.'iic.  tit  it:t.  np.  Ctftr,  14,  //  7. 

L:0ERA  CHASEA  HABENDA.  a  judicial  writ 
granted  to  a  pcrlon  for  a  fr<fe  chalc  belonging  to  his 
nunur  ;  after  proof  made  by  inquiry  of  a  Jury,  that  the 
fame  of  right  belongs  to  him.  R*g.  Orig.  36. 

LIBE^AM  legem,  amttlne  lihtram  Ugtutt  i«  to 
become  infaniotis.  and  not  to  be  accounted  iiStr  et  Itgrnlis 
homo.  Sec  titles  ^«j/r/r ;  Chamfian. 

LIBERA  PISC\RU,  A  free  fiftiery,  which  being 
granted  to  one,  he  hath  a  property  in  ihc  fiih,  iJc. 
3  Sali.  Cxy.  Sec  title  Fi/ff  Fijherm,  and  fijhing. 
LIBiR  TAURUS.  A  free  buU.  AW/.  16  Ed.  1. 
LIBi  RA  WARA.  Sec  tfara 
LIBERATE,  .\  writ  that  lies  for  the  payment  of  a 
yearly  penfion  or  fum  of  money  granted  under  the  Gr':at 
iieai,  and  directed  tt»  the  Trealarer  and  Lhamberlains 
of  the  Exchctjjer,  Ui.  for  that  purpofe  In  another 
fenfc  i:  is  a  ri:  to  the  Sheriff  of  a  county  for  the  deli 
very  of  poffjiiion  of  landi  and  goods  cxiendeil.cr  taken 
upon  the  lorfcituri  of  a  rccognifancc.  Alio  a  writ  iflu- 
ing  out  of  the  Chancery  direttcJ  to  a  paolcr  for  deli- 
very of  a  prifoner  that  baih  pji  in  bail  for  hi*  apuear- 
ance.  F.  N.  B.  132  :  4.  Injt.  116  This  writ  is  moft 
commonly  ofed  for  delivery  of  goods,  t^c.  on  an  extent; 
and  by  the  extent  the  conufce  of  a  recogniian^e  hath 
not  any  abfolutc  intereft  in  the  goods.  on;il  the  Literau. 
a  Lil.  169.  It  has  been  adjudged,  that  where  an  extent 
is  upon  a  lUtute-merchant,  there  needs  no  Liherate,  for 
the  sheriff  otay  deliver  all  in  execution  without  it;  but 
where  an  extent  i*  upon  a  ftatutc  flaplc,  or  a  recogni- 
fancf,  ihere  muft  be  a  return  made  of  foch  an  extent, 
and  then  a  L-CHrarc  before  th  :rc  can  be  a  delivery  in  exc- 
tioa-  ^  Salk.  159.  See  titles  £jr.V(i/ ;  Exicuitva 

LIBERATIO,  Money,  meat,  drmk,  clothes,  t^e. 
yearly  given  and  delivered  by  the  Lord  to  his  domcfiic 
fcrvants.  Bhunt. 

LIBER  PAS  ECCLESfASTICA.  Thiiis  a  frequent 
phrifc  in  our  old  wriicrs,  to  fignify  church  liberty,  or 
eccteUallical  immunities  t  the  right  of  inveftiiore  --x- 
torted  trom  our  Kings  by  force  of  pap.iI  power,  »\as  at 
iirft  the  only  thing  challenged  by  the  clergy,  as  ificir 
Ltbtnat  f<thfuifiiia:  but  by  degrees,  andtrweak  princes 
and  previiling  faftion*,  under  the  title  of  *  church  li- 
berty,' they  concendcd  for  a  freedom  of  their  perlbns 
and  poffcflions  from  a!l  fccular  power  and  jurifdit^irn 
as  appears  by  the  canons  and  decrees  of  the  Councd 
held  by  Bonifaity  Archbiftcp  of  Canierbttnt  at  MertOK^ 
A  D.  1258.  and  at  LtndeK,  A.  O.  t2<iO,Uc.  Cs^U. — 
See  Lord  UttUtcH^  Hip.  cf  IUk,  il.  and  Rohtrt/cn*s 
m.  efEmp.  C.  V. 


LIBERT.ATE  PROBANDA,  An  ancient  writ  which 
lay  (or  luth  as,  being  dcman.lcd  ior  M\\i.\i\%  oiFered  to 
prove  tUmfctvcs  irci;  oireiUd  lo  the  Sli  i:»f  that  he 
ftiould  take  fcccriiy  of  them  for  ih-'  prov  ing  of  their 
(reedom  before  the  Juftices  of  allile,  aud  that  in  the 
mean  tiire  they  fliculd  be  onmolcilcd.  f.  A*.  B.  77. 
See  title*  TVa.viv.  ;  I'tiUtn. 

LIBERTA  riBLS  ALLOCANDIS,  A  writ  lying 
for  a  citizen  or  burgcf-,  implra  :cd  contr.iry  to  his  li. 
berty,  to  have  hi*  priulegc  alloiv  d-  Jirg.Ong.2b2. 
And  if  any  claim  a  fpcciaJ  liberty  to  br  impleaded  with- 
in 3  city  or  borough,  and  not  clKivhere,  tftrre  may  be  a 
fpccial  writ  de  Lii^rrtatih^i  alkionditi  to  permit  the  bor- 
gelTei  to  ufe  their  Itbertiei.  W.-  Tbcfc  writs  arc  of  fe- 
vcral  forms  and  may  be  ufrd  by  a  Corporation,  or  by 
any  finglc  perfon.  a>  the  calb  fii  dl  happen.  Ant-  AW. 
Br.  509,  S'O.  The  Barons  of  the  Cinqur  Ports,  i^c. 
may  luc  forth  fuch  writs,  if  they  arc  delayed  to  have 
their  libertirj  allowed  thrm.  Ih'td. 

LIBERT-VriBUS  EXIGfcNDIS  IN  ITINERE, 
An  ancient  writ  whereby  the  King  commands  the  Jof- 
tices  in  Eyre  to  admit  of  an  attt-rnty  for  the  defence  of 
another  man'?  liberty.  Reg^.  On'^.  ig. 

LIBERTIES  or  FKANCfllSES  Thffe  are  fyno- 
nimous  terms,  and  their  drfiniti.-'n  i*,  a  ro\al  privilege, 
or  branch  of  the  King's  prerogative,  fubfjlling  in  the 
hands  of  a  Suf  jcit.  The  kinds  of  th..m  are  various, 
and  almoft  infinite.  Sec  ui\e  Fraarhi/e. 

A  LIBERTY,  A  privilege  held  by  grant  orprcfcrlp- 
lion,  by  which  men  enjoy  fume  benefit  bc)ond  the  ordi- 
nary SubjeA.  Brad. 

LIBERTY, 

In  its  moft  general  fignifi  ation,  is  faid  to  be  a 
power  to  do  as  one  thinki  fit;  unlef*  nllrjined  by 
the  Law  of  the  Und  :  and  it  is  well  obfirve^,  itiat 
human  nature  is  ever  an  advocate  lor  this  Liberty  ;  it 
being  ihr  gift  of  God  10  man  in  his  cieation  ;  ih'rrefore 
every  thii  g  is  dcfiruus  of  it,  as  a  fori  of  rcll  tution  to  its 
primitive  Aaie  Ftrttfc.  96.  It  is  upon  that  account  the 
laws  of  Ettgiamd  in  all  caics  favour  Liberiv,  and  which  is 
Accounted  very  precious  not  only  'it  u-fprd  of  the  pro- 
fit which  every  one  obtains  by  r.is  I  'he  ty,  but  alfo  is 
refj>eftof  the  public.  2  Lil.  Air.  169. 

According  to  Mtntt/^uitUt  Libcty  confifls  principally 
in  not  being  compelled  to  do  any  tning  which  the  law 
doe*  not  requiie  ;  bccaufc  we  are  governed  by  dvil  laws, 
and  therefore  ue  are  tree,  living  under  ihofe  laws.  Spirit 
cf  L411V/,  iih.  zb.  (.  10. 

'l*lie  abfolutc  Right  tf  Max,  confldered  as  a  free 
agent,  endowed  with  dilcerrment  to  know  good  from 
evil,  and  with  p*jucr  of  choofing  ihofe  mealures  which 
appear  to  iiim  to  be  moA  dcfir.tb!e.  are  ufu.  Ily  fummed 
ui)  in  one  gener:i)  appellation,  and  denominated  ^he  A'«- 
turai  Libfriy  ef  M.i'ikind.  This  Natural  Liberty  confilb 
properly  in  a  power  of  acling  as  one  thirks  fit.  without 
anv  reltraint  or  conuoul,  unlefs  by  the  law  of  nature; 
bring  a  right  inherent  in  us  by  birih,  and  one  ol  the 
gifts  of  God  to  man  at  his  creation,  when  he  endowed 
hiin  *vith  the  faculty  of  free  will.  1  Comrt.  c.  l. 

But  every  man,  when  he  enters  into  Society,  gives  up 
a  part  of  bis  Natural  Liberty,  as  the  price  of  fo  valuable 
a  purchafe ;  and,  in  confidcration  of  receiving  the  ad- 
vanuges  of  mutual  commerce,  obliges  himfelf  to  con- 
form 


LIBERTY. 


form  to  tbofe  laws  which  the  Community  has  ihought 
propff  to  cllabiiOi.  This  fpcctci  of  lepal  obedience 
and  conformiiy,  is  infinitely  more  deiirr'jic  thin  that 
wild  lavage  Libcriy  which  is  (acr:n^;'d  to  ob- 

uin  it.  For  no  irsn,  w|io  confiders  a  mocotnE,  wou'd 
wilh  to  reuin  t!i;  abl'olu;?  ar.d  uncontrouU'd  jro.ver  of 
doing  whatever  he  picares;  ihtr  confcquence  cf  which 
is,  that  every  other  man  vioold  alfo  iiavc  the  i'ame 
power  ;  and  Uien  there  would  be  no  fcCLirtLy  to  indivi. 
duals  in  any  of  the  enjoyments  of  life.  See  ^Ief^t.  S/irit 
c/  La'j,s,  lil>.  11,  f.  1,. 

PoUtuai  or  Ci-ijd  L.ivrfy,  iHcrffore,  which  is  that  of  a 
membLT  of  Society,  L  .;0  other  ihan  Natural  Liberty, 
fo  far  rcllraint'd  by  human  iaivs,  and  no  farther,  as 
is  ncceffary  and  expedient  for  the  general  advantage 
of  the  Public.  tCenm.c,  t.p.  125. 

Her.cc  we  may  collect  taat  the  I.aw,  w*  '  1 
man  from  doing  nsifchicf  to  hii  fcitow-ci 
it  dimimlh'-.  iJic  Natural,  -r-crculcj  the  C;-  ■  ;  1 

mankinJ:  but  that  every  winion  end  tai..^  i^J- rt;:r^i;u  ■ 
of  the  will  or'  the  Subje^,  whether  practlicd  by  a  Mo-  ' 
nirch,  a  Noliiliiy.or  a  Popular  AUVmbly,  is  a  de^i»:c  cf  ' 
tyranny:  nay,  thac  even  laws  theinlelvcs,  whether  made  j 
with  or  without  our  confcm,  if  ihcy  rejiulaic  and  con- 
ftrain  our  conduit  in  tnaticrs  of  mere  ifidiiTL-icnce  with- 
out any  giioJ  end  in  view,  arc  rcguiaticn*  d;:llruUive 
of  Liberty  ;  whereas,  if  any  public  advantage  can  arife 
from  obferving  fuch  preccpl»,  the  controul  of  our  private 
inclinations.  In  one  or  two  particular  points,  will  con- 
duce  to  prcferveour  general  fieedom  in  others  of  mote 
importance,  by  fupporting  that  fete  of  Society  whith 
alone  can  fecurc  our  independence.  So  that  Law>,  when 
prudently  framed,  are  by  no  means  fubretfivc,  but  ra- 
ther iiicrodui^^ive  of  Lib  erty  ;  for  where  lUcrc  is  no  Law 
there  is  no  J'Vccdom.  Locie  en  Gov.  part  2.  §  57.  But 
then,  on  the  other  hand,  that  ccuditution  or  form  of 
Government,  thai  fyficin  of  la-.is.  is  alcnc  calcul.ucd 
to  maintain  Civil  L:bc*r:y,  which  Icavcj  the  Scbjrft  en- 
tire mailer  of  his  own  cotidu^,  cxc-pt  in  thulc  points 
wherein  the  public  good  requires  fome  direfUon  or  rc- 
ftraint,  1  Cotnm,  lz;,6. 

The  above  deiinition  of  the  learned  commentator  is 
admitted  by  his  la^rfl  editor  to  be  clear,  diltimfl,  and 
rational,  as  far  as  rclatci  to  Civil  Liitrtyx  in  thcdeii- 
nilion  of  which,  however,  he  adds,  it  ought  to 
U'lJerftood,  or  nthcr  CAp'tifTcd,  ihnt  the  rel'.raints  in- 
troduced by  i!ie  law  fluiuIJ  be  eq^ial  to  all ;  or  as  much 
fo  as  the  nature  of  thin|;t  will  admit.  1  Ccmm.  17.6,  n,  j 

Pilirictil  Libcrij  is  diflinguilhcd    by  Mr.  Chrijlian 
from  Civil  Libtrty,  and  he  defines  ii  to  be,  the  fccuiiiy 
with  which  from  the  conAitution.  form,  and  nati:re  of  | 
ilie  ellriblifhed  (jovcrnmcnt,  the  SubjcC"ts  cnjny  Civil  I 
Liberty.    N>' ideas,  continues  he,  arc  more  dirtinguith-  I 
able  than  t!ioie  of  Civil  ar.d  Political  Liberty  ;  yet  th:y 
arc  generally  confounded ;  and  the  latter  canrot  yet  ' 
claim  an  appropriate  name.  'I'hs  learned  Judge  {Blacks 
Jlmc)  ufes  Political  and  Civil  Liberty  indikriminately ; 
but  it  would  perhaps  be  convenient  uniformly  to  ufc 
thofe  tcrnij  in  the  rclpt-clivc  fcnl'cs  here  fuggelled,  or 
to  have  fomc  fixed  fpccific  denominations  of  ideas 
which,  in  their  natures,  arc  fo  widely  dijt'oreiit.  The 
laft  fpccic<:  of  Liberty  has  probably  more  than  the  rc(»,  i 
engaged  the  attention  of  Mankind,  :^nd  partiiu'arly  of  1 
the  Peonie  of  Eti^iand,    Civil  Liberty,  which  is  nothing  ' 
Vol!  II.  ,  I 


more  than  the  impartial  adminiHration  of  equal  and  cjc- 
pedicnt  laws,  they  have  loi^g  enjoyed  nearly  to  as  grrac 
an  extent  at  can  be  expected  under  any  human  cRabliih- 
ment ;  and  under  a  Kii'g  who  has  no  power  to  do 
wrong,  yet  all  the  prerogatives  to  do  good,  with  the 
two  iji«alcs  of  Pa:lia.-nen:,  the  people  of  tVrj/iiwi  have  3 
Jirm  rc:i->ncc  th:it  this  Civil  Liberty  is  fecurr,  and  that 
thry  (h  .'I  retain  and  iranfmit  its  blcITing^,  and  thofs 
of  Political  Liberty  alfo,  to  the  iatell  polleriiy.  See 
I  Comii*  iz6,  n. 

There  is  .inii'.ftv  common  nntion  of  Liberty,  which  !s 
I  '  lhing  more  1  .an  a  freedom  frsm  confmcment.  'I'his 
is  a  part  of  it  Liberty,  but  i:  being  ihc  moil  import- 
ant uart,  as  a  man  in  a  gaol  can  have  but  the  exercife 
and  enjoyment  of  few  right  <>  it  iiMu'ijcx^j  called 
Liberty. 

The  different  definitions  of  the  term  Liberty,  here 
£,iven  and  commented  upon,  (hoitid  net  be  thoi:f;ht  tau- 
iciogviuj  or  u.-.intcrefiii::; ;  fincc  ic  is  a  Aord  wUirh  ic  is 
of  the  utmod  impoitancc  to  mankin.)  that  they  IhauM 
clearly  comprehend  :  for  though  a  ^enMiKt /ptrit  ef  Li' 
itrff  is  the  noblcA  principle  that  can  ardinatc  the  Iieart 
of  Man,  yet  Liberty,  in  all  times,  has  been  the  clamour 
of  men  of  profligate  lives  and  d.-fpjrate  fortunes  :  Fa/ii 
Liltrtttiii  voiiihuitan  olteuJi  ah  as,  jiv,  p.'ifatira  dcgcnc- 
res,  in  publicum  exitioii,  mft  Jtr  ^^Jardisu  oab*' 

ant.  Ta<.  Aun.  W.c.  17. 

Tiie  idea  and  praflice  of  this  Toliticil  or  Ci  .'il  Liberty 
flourifli  In  thcirhighcH  vigojr  in  ihtfc  kingdoms ;  where 
it  falls  little  ihort  of  perfection,  and  can  only  be  lo.l  or' 
dcllroycd  by  ths  folly  o;-  demerits  of  its  owners :  theLe> 
giflatorc,  and  of  courfe  the  laws  v>i  Ek salami ^  being  par- 
ticularly adapted  to  the  prcfcn'atlon  of  iliis  ineftimable 
bicfling.even  in  the  meancfl  Subjc^l.  l  Cc«w.  126,7. 

Theabfolutc  rights  of  every  Ea^Iijhmant  {which,  ta!i,*n 
in  a  political  and  cx'tcnlivc  fenfc,  are  ufually  called  tliclr 
Liberties,]  as  they  are  founded  on  nature  and  reafor, 
fo  they  arc  coeval  wttli  our  form  of  Cover .imcni,  though 
fubjert  at  times  to  fiuclur.tc  and  charge ;  their  efta- 
biiHiment,  excellent  ai  ic  i'.,  being  Hill  human.  At  fome 
times  we  have  fc?n  them  depreffcd  by  ovcrbciring  and 
tyrannical  princes  :  at  other*,  fo  luxuriant  as  even  to 
lt-;id  to  anaichy,  a  v.orfc  lUic  than  tyran:>y  itfvJf ;  31 
atiy  government  is  brttcr  tlian  none  at  all.  Cut  the  vi- 
gour of  our  free  conflituiion  hasalways  delivered  the  nation 
from  theft  cmbarfali'inen;! ;  and  n>  fo^n  as  the  convuU 
fions  Ccnfeqiient  on  the  ftru^glc  have  been  over,  the  ba- 
lance of  our  Rights  and  J^ibtrties  has  f:ltled  to  its  pr&pcf 
level;  and  their  fix;  da  mental  articles  have  been,  iro-n 
time  to  lime,  alurrted  ir.  Parliament  as  often  as  tite/ 
were  thought  to  be  \i  danger. 

Firj},  Uy  the  Crca:  Charter  of  Libertie*,  svhich  wa« 
OJt-iiicd,  fword  i.i  hind,  from  King  Jcl/ni  and  aftcr- 
warJi.  with  fomc  alterations,  confirmed  in  Parliament 
by  King  Henry  \\\.  Hs  foa ;  which  Charter  contained 
very  few  new  grants  ;  ba:  a«  S:.  EJv.'nrJ  Celt  obfervci, 
(a  Injt.  frcem.)  was  for  the  mo.i  part  declaratory  of  the 
principal  grounds  of  the  fundamental  laws  of£ff?/rtW.— 
AfteiwarJs  by  Lhe  Ihtutc  cal'cj  Ccufirmatio  CUrtarun:, 
25  EJ.  I,  wlicrcby  the  Grttu  Charier  is  direflcd  to  bj 
sllowed  as  the  Common  Law :  all  judgments  connnry  to 
it  are  declared  void  ;  copies  of  it  arc  ordered  to  be  fcnc 
to  ail  cathedral  churches,  ar.d  read  t  A-icc  a  year  to  the 
people;  and  fentencc  of  excommunication  is  direiled  to 
Cc  be 
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be  cotifuntly  denounced  againfl  all  thofe  who  by 
word,  deed,  or  counfcl,  z€l  contrary  thereto,  or  in  any 
degree  infringe  it.  Next,  by  a  muliiiude  of  fubfcqaent 
Cftrroboraiing  llatutcs  from  Xa'cu.  I,  to  HtnryW'i  of 
which  the  following  are  the  moft  forcible. 

S:a.'.  25  EJ.^.jf.^.  c,  4.  None  fiiill  be  taken  by 
petition  or  fuggcftion  made  to  the  King  or  his  Council^ 
imlefs  it  be  by  indictment  of  lawful  people  of  the  neigh* 
bourhocd,  or  by  f roccf*  roadc  by  writ  original  at  the 
Common  Liw,  .And  none  Iholl  be  put  out  cf  his  fran- 
chifes  or  freehold,  unlefs  he  be  duly  brought  to  anfwer, 
and  forejudged  by  courfe  of  law ;  and  if  any  thing  be 
done  to  the  contrary,  it  fball  be  redreiTed  and  holden 
for  none. 

Sfat.  4,2  EJ.  5.  f.  3.  No  man  fhall  be  put  to  ajifwcr 
without  prcCe'itmer.t  b;fore  julticei,  or  matter  of  record 
of  due  procefs,  or  writ  original,  according  to  the  an- 
cient law-  of  the  hnJ.  And  if  any  thing  be  done  to  the 
contrary,  it  IhiU  b;  void  in  U^\',  and  held  for  error. 

After  a  lor.g  inicrval  thcfc  Liherticj  .vci'c  ftiil  further 
ccnbrmed  by  TL-  Prwhn  «/"  Righ ;  which  was  a  parlia- 
sneaiary  dechrj^ttcn  of  the  hiberlies  of  the  people,  af- 
fentcd  to  by  King  Charles  I.  in  the  beginning  of  his 
reign.  This  was  dofely  followed  by  the  Ibll  more 
ample  conceflions  made  by  that  onhappy  Prince  to  his 
Pariiament ;  (particularly  the  diflblution  of  the  Star- 
chambtT,  by  Jiat.  16  Car.  I.  c.  10;)  before  the  fatal 
rapture  between  thrm ;  and  by  the  many  falutsry  laws, 
pariictilarly  the  Habeas  Corpus  A-H,  pailed  under  King 
Ciar/w  n. 

To  ihcfe  fuccceded  Tie  BtU  ef  Ri^ht,  cr  Declaration 
delivered  by  the  Lords  and  Commons  to  the  Prince  and 
Princefs  of  Oranjf,  Fthrtcarj  j  j,  i683  ;  and  afterwards 
enatled  in  Parliament,  when  they  became  King  and 
Qjeen  ;  which,  as  peculiarly  i.iterelKng,  U  here  inferted 
at  length. 

St£t,  I  WHMMixr.fi.  X.  e.  2.  ^  1.  Whereas  the 
Lords  Spiritual  and  Temporal, and  Commons,  aHembled 
at  Wtfimlnfier,  rcprcfcnting  all  the  Eilates  of  the  People 
of  thii  realm,  did  upon  the  ijth  o{ F/lmary  i6>S,  prc- 
frnt  ar.to  their  MajclViej,  then  Prince  and  Princefs  of 
Ora-.^tt  a  declaration,  contaii.i.ig  that, 

"i'he  fiid  Lords  Splritoal  and  Temporal,  and  Co.u- 
mors,  b^ingaffcrobled  in  a  t-T^\  and  free  reprefentaiive  of 
this  nation,  for  the  vindicating  their  ancient  rights  and 
libertie;,  1>£CLarr, 

That  the  pretended  power  or  fufpcnding  of  laws,  or 
the  exec;)iijn  of  laws,  by  regal  authority,  without  confent 
of  ParltAmcnt,  is  illegal ; 

That  the  prc'.«n;K'd  power  of  difpcnfing  with  laws,  03 
the  execution  of  I.ivi-i,  by  rei-al  authority,  as  it  h.^.t;. 
b;en  aflum-:d  and  ex>-rcifcd  of  Ir.te,  is  illegal ; 

That  the  commiiiion  for  erefting  the  laje  Cour: 
Comn-iiSoners  for  tcclefijiltcai  caafes,  and  all  01 ; 
commiC&ons  asdccorts  cf  like  nature,  are  iUega!  aud 
per;i:cous  ; 

Thit  levying  rpcncy  for  or  to  the  ofe  of  the  Crotvn, 
hy  pretence  of  prcriigative,  wi;hout  grant  of  PirUamc-nr, 
for  longer  time,  or  in  other  manner  than  the  fame  is  or 
fliall  be  gnn:ed,  ij  il!tgal  \ 

'iTut  it  u  the  right  of  the  Sabjefls  to  petition  the 
King ;  and  all  comnitmcnti  and  profecutioos  for  feeh 


That  the  raifiag  or  keeping  a  ftaniing  army  within 
the  k'mgdom  in  time  of  peace,  unlefs  it  be  with  confent 
of  Parliament,  is  againfl  law  ; 

That  the  Subjects  which  are  Proiellants  may  have 
arms  for  their  defence  fuitablc  to  their  conditions,  and 
as  allowed  by  law  ; 

I'hat  election  of  members  of  Parliament  ought  to  be 
free; 

That  the  freedom  of  fpeech,  and  debates  or  proceed- 
ings in  Parliament,  ought  not  to  be  impeached  or  qucf. 
tionei  in  any  court  or  place  out  of  Parliament  ; 

That  exceCik'e  bail  ought  not  to  be  required,  nor  ex- 
ceflivL-  fines  impofcd,  nor  cruel  and  uoufual  puniihmchu 
iaflifiei  ; 

That  Jurors  ought  to  be  duly  impanelled  and  re- 
turned, and  Jurors  which  pafs  upon  men  in  trials  for 
high  ire^on  ought  to  be  frerholdcrj ; 

That  all  grants  and  promifes  of  fines  and  forfeitures 
of  particular  perfons  before  conviction,  are  illegal  and 
void  ; 

And  for  redrcfs  of  alt  grievances,  and  for  the  amend* 
ing.  flrengihenlng,  and  preferving  of  the  l3\ys.  Parlia- 
ments ought  to  be  held  frequently ; 

And  they  do  claim,  demand,  and  infift  upon  all  and 
finguhr  the  premifes,  as  their  undoubted  rights  and  K- 
beriies ;  and  that  no  df  cIaration»,  judgments,  doings,  or 
proceedings,  to  the  prejudice  of  the  People  in  any  of  the 
laid  premifes,  ought  in  any  wife  to  be  drawn  hereafter 
into  confcquerce  or  example : 

Sesl,  6.  All  and  fingular  the  Rights  and  Liberties  af- 
fetted  aiid  claimed  in  the  laid  Declaration  are  the  true, 
ancient,  and  indubitable  Rights  and  Liberties  of  the 
People  cf  this  Kingdom,  and  fo  (hall  be  eflctmcd,  al- 
lowed, adjudged,  and  taken  to  be;  and  all  the  parti- 
culars aforefaid  (hall  be  firmly  holden  as  they  are  ex- 
prciTed  in  the  faid  Declaration  ;  and  all  officers  lhall 
ferve  their  MajeAics  according  to  the  fame  in  all  times 
to  come. 

5/.'7.  12.  No  Difpenfation  by  tssn  ebfiante  of  any  flatute 
fiiall  be  allowed,  except  a  d^fprnfation  be  allowed  of  in 
fu;li  ilatute ;  and  except  in  fuch  cafes  as  {h  ill  be  fpeci* 
ally  provided  for  daring  this  feflion  of  Parliament. 

1 5.  No  charter  graaied  before  the  23d  of  O.ra- 
hcr  16S1),  feall  be  invalidaecd  by  this  ail,  but  ihall  re- 
main of  the  l.unc  force  as  if  this  aft  had  nercr  been 
made. 

tttfih,  Thefe  Liberties  were  again  aflerted  at  the 
■  of  the  prefeni  century,  in  the  Afl  cf 
■   120   13  it'.  3.  f.  2,    whereby  ihs 
I  -i  ted  to  his  prefent  Majcfly*s  illuftrioos 

..J  ic^iie  new  proriCons  were  added  at  the  fame 
-  ?  Era ,  for  better  fccuring  our  Reh^iany  Law,  and 
c'l  the  lUtute  declares  to  be."  the  binh- 
plc  of  Ek^UkJ  i"  according  to  the  an- 
L  of  ;ac  Common  Law.   risv-'J.  55:  f« 


Th'ji  tnuch  for  the  DetUmtiofi  of  our  Rights  and  Li- 
brriiMS.  Tli!:  Rights  themfclves  thus  defined  by  ihcfe 
fcvcral  tlatutes  conCrt  in  a  number  cf  private  immuni- 
xSks  ;  whlc'^  will  appT?.r.  from  wnat  .Sas  been  premifed, 
tobj  indetJ  00  otSerthnn  riihcr  that  refiJuam  of  Natural 
Liberry,  which  is  not  required  by  the  laws  of  Society  to 
3  be 
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be  raciificed  to  public  convenience ;  or  elfe  thofc  civil  pri- 
vileges which  Society  hath  engaged  to  provide  in  lieu  of 
the  Naiiiral  Liberties  fo  given  up  by  iadlviduals.  Tlierc, 
therefore,  were  formerly,  cither  by  inhcritiRCc  or  pur- 
chafe,  the  rights  of  all  mankind  ;  but  it»  moft  otlier  coun- 
tries of  the  world,  being  now  more  or  Icfs  dcbafi.'d  or  de- 
Itroyed,  they  n:  prefent  may  be  faid  to  remain,  in  a  pe- 
cnliar  and  cmphalical  manner,  ibe  Ri^bn  of  the  People  of 
England. 

Thefe  Rights  may  be  reduced  to  tlirec  principal  or 
primary  articles  j 

The  Right  of  Verfinal  Srairitj* 
The  Right  of  Ptrfinal  LUerty. 
The  Right  of  Prinau  Properly. 

As  there  is  no  other  known  method  of  compulfion,  or 
of  abridging  man's  natural  free  will,  bat  by  an  infringe- 
ment or  diminution  of  one  or  other  of  thcfe  important 
Rights,  the  prefervation  of  thefe,  inviolate,  may  juftlybc 
faidto  include  the  prefervation  of  our  civil  immunities  in 
their  largeft  and  moll  extenfive  fcnfe.  i  Comm.  i  zy. 

The  Right  of  Per/oiia!  Security  confills  in  a  pcrfon's 
legal  and  uninterrupted  enjoyment  of  his  life,  his  Hmbs, 
his  body,  his  healtli,  and  his  reputation.  The  enjoy- 
ment of  this  right  is  fecured  to  every  Subjeil  by  the 
various  laws  made  for  the  puniflimcnl  of  ihofe  injuries, 
by  which  it  is  any  way  violated  ;  for  a  particular  detail 
of  which,  fee  this  Dicflionary;  titles  /IJJault ;  Hta.iidde ; 
Maihem  ;  Lilcl ;  Nu/ance,  &c. 

Life,  however,  may,  by  the  divine  permifllon,  be  fre- 
quently forfeited  for  the  breach  of  thofc  laws  of  Society 
which  are  enforced  by  the  fanflion  of  capital  punilh- 
ments.  On  this  fubjcA  it  is  fufficienl  at  prefcni  to  ob- 
ierve,  that  whenever  the  conflitution  of  a  State  veils  in 
any  man,  or  body  of  men,  a  power  ol  dcllroying  at  plea- 
furc,  without  the  direftion  of  laws,  the  lives  or  mem- 
bers of  the  Subjeil,  fuch  conllhution  is  in  the  highcrt 
degree  tyrannical ;  and  that  whenever  any  /avjs  dircil 
fuch  deftruftion  for  light  and  trivial  caufes,  fuch  h;vs 
are  likewifc  tyrannical,  though  in  an  inferior  degree  ; 
becaufe  here  the  Subjeft  is  aware  of  the  danger  he  is 
expofed  to,  and  may,  by  prudent  caution,  provide 
a^ainll  it.  The  Statute  Law  of  England  does  therefore 
very  feldom,  and  the  Common  Law  docs  never,  inHi«±l 
punilbment  extending  to  life  or  limb,  unlefs  upon  the 
highelt  neceOity ;  and  the  conflitution  is  an  utter 
ftranger  to  any  arbitrary  power  of  killing  or  maiming 
the  Subjeft  without  the  cxprefs  warrant  of  law.  The 
words  of  the  Great  Charter,  c.  29,  are  **  Nullus liUr  Lomo 
capiatitr,  impri/onetur,'vel aliquo  rnodo  dejlruatur»niji  f'tr  /e- 
gale  judicum  pamtm  f^wrum  aui  per  legem  lerr^e.  No  f  rcc- 
rpan  (hal!  be  taken,  imprifoned,  or  any  way  deflroycd,  un- 
let'; by  the  law  ful  judgment  of  his  peers,  or  by  the  law  of 
the  land."  Which  words,  aliquo  modo  defiruaiur^  accord 
ing  to  Cckct  include  a  prohibition  not  only  of  killing  or 
mttiming,  but  alio  of  ioriuriag,  (to  which  our  laws  are 
ilrangers,)  and  of  every  opprcflion  by  colour  ot  an  illegal 
authority.  And  itis  cnadlcd  byy?*//.  5  £.  3.  r.  g,  that  no 
man  ftiall  be  attached  by  any  atcufation,  nor  forejudged 
of  life  or  limb,  nor  fiiall  his  lands  or  goods  be  fcii<d  into 
the  King's  hands  contrary  to  the  Great  Charter,  ard  the 
law  of  the  land.  And  again  by  z'-i  £.  5.  f.  3,tbatno 
man  fhall  be  put  to  dcnth  without  being  brought  to  an- 
fwei  by  due  proccfs  of  law.  i  C>.mm,  133. 


The  Right  of  Peifinal  Li&ertj  confifts  In  the  power  of 
loco  motion,  of  dunging  fituaiion,or  moving  one'i  per- 
foil  to  whatfoever  piace  one's  own  inclination  ma/ 
dirtfl ;  without  imprifonment  or  rcllraint,  unlefs  by  due 
courfc  of  law.  0:i  this  right  there  is  at  prcierit  no  oc- 
cafion  10  enlarge.  For  the  provifions  m:;de  by  thj  laws 
of  Engliind  to  fccurc  it,  fee  this  Di^lionary,  titLs  Ha- 
heas  Corpus ;  Fal/e  Imprifonment ;  Bml ;  Arrtjly  &c.  &c. 

The  abfolutc  Righto/ Property,  inherent  in  every  Eng- 
lijhman,  confills  in  the  free  ufe,  enjoyment,  and  ditpoOil 
of  all  his  acquifuions,  without  any  conlroul  ordiminution, 
favc  only  by  the  laws  of  the  land.  The  origin  of  pri- 
vate property  is  probably  foi;nded  ia  nature  ;  but  cer- 
tainly the  modifications  under  which  we  at  prefent  find 
it,  the  method  of  conferving  it  in  the  prefent  owner,  and 
of  tranflating  it  from  man  to  man,  are  entirely  derived 
from  Society  ;  and  are  fomc  of  thofc  civil  advantajjes  ia 
exchange  for  which  every  individual  has  rcfigncd  a  part 
of  his  Natural  Liberty.  The  laws  of  England  are, 
therefore,  in  point  of  honour  and  jufticc,  extremely 
watchful  in  afcertaining  and  protcfling  this  right.  Upon 
this  principle  the  Qrent  Charter,  c.  29,  has  declared,^ 
that  no  freeman  (hall  be  dilfeifed  cr  diverted  of  his  free-' 
hold, or  of  his  Liberties  or  freccufioms,  (or  outlawed, 
baniflied,  or  otherwife  dellroycdt  nor  Diali  the  King 
pafs  or  feiid  upon  him,)  but  by  the  judgment  of  his 
peers,  or  by  the  law  of  the  land.  And  by  a  variety  of 
anticnt  lUtutes  it  is  enabled,  that  no  man's  lands  or 
goods  ftiall  be  feifcd  into  the  King's  hards,  againft  the 
Great  Charier  and  the  l.iw  of  the  land  ;  and  that  na 
man  lhaU  be  uifinherited,  nor  put  out  of  his  franchifes 
or  freehold,*  unlcfs  he  be  duly  brought  to  anfwcr  and 
be  forejudged  by  courfc  of  law  ;  and  if  any  thing 
be  done  to  the  contrary,  it  lhall  be  redrcHcd  ard  holden 
for  none.  See  Jlcts.  5  E.  3.  9  :  25  £.  3.  Jl.  5.  r .  4  : 
ante  28  E.  3.  c.  3. 

So  great  moreover  is  the  regard  of  the  Law  for  private 
property,  that  it  will  net  authorize  the  leaft  violation  of 
it :  no,  not  even  for  the  general  good  of  the  whol^ 
community.  In  iuilances  where  the  properly  of  an  in- 
dividual is  necefiary  to  be  obtained  for  the  accommo- 
dation of  the  public,  as  in  the  cafe  of  eiilirging  or 
turning  highwa)s,  all  that  the  Legiflaturc  doss,  is  to 
oblige  the  owner  to  alier.ate  his  pofleffions  for  a  reafonabie 
price ;  and  even  tins  is  an  exertion  of  power  indulged  with 
caution,  and  which  none  but  the  Legiflature,  or  thofc 
afling  under  their  immediate  di^e^UoIl,  can  perform. 
Sec  Jlat,  13  3.  c.  78;  and  this  DidVor.ary,  titlo 
High-xvays, 

Another  effefl  of  this  right  of  private  property  ii, 
that  no  Subjctt  of  England  can  be  conftiaincd  to  pay 
any  aids  or  i.ixes,cvcn  for  the  defence  of  the  realm,  ov 
the  fupport  of  ihc  government,  but  fuch  .■'.s  are  impofcd 
by  hii  own  confcnt,  or  thot  of  his  roprcfrntati\  cs  in  Par- 
liament, liy  /'/I/.  2,  Ed.  I .  f.  5,  6,  it  is  provided,  that 
the  King  fiiall  net  tak^-  any  aids  (>r  ta/Ks,  but  by  the 
common  ;*frent  of  the  real.ni.  And  what  that  common 
aficnt  is,  is  more  fully  explained  by  Jiat.  3+  Ed.  \  .  jt  j^. 
c.  I ;  which  cnr.4ts,  th.il  no  t.iMiAge  or  aid  Jhai!  be  lakenj 
without  ilie  alicni  of  the  Archbtfhops,  bifliops,  Earl$| 
Barons,  Knir;hts,  BurselTes,  and  otlurr  freemen  of  the 
land  :  and  a;;ain,  hyjlat.  14  Ed.  3.  2.  r.  ij  tlic  Pre- 
lates, KarK,  B.irons,  and  Conimot.s,  C^tiacns,  BurgefTes, 
and  Merchanii,  fliall  not  be  charged  to  make  anv  :iid,  if 
CC2  '  h 
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it  be  not  by  the  eommnn  afTeot  of  the  great  mm  nnd 
Commons  in  Parliament.  And  as  this  fundamcnial  law 
had  been  fliancfull)'  evaded,  under  many  precrding 
Frinwi,  by  compulfive  loans  and  benevolences,  extorted 
without  a  real  and  voluntary  cont'tni,  it  was  n:a>i^  an 
articli:  in  the  Paiiicn  of  Rigbtt  3  Car.  1 ,  that  no  man  {hall 
be  compelled  10  yield  any  gift,  loan,  or  benevricnce, 
ux,  or  foch  like  charge,  without  common  con''c>  t  by 
act  vi  Pa-iiamcnt.  And,  lallly,  by  the  BtU  0/  Ri^hrst 
Ji^:f,  I  /r.  ij  ll.Ji.  J.  f.  it  "is  declired,  that  levying 
nio.icy  for  or  lo  the  ufe  of  the  Cro*n  by  pretence  of  pre- 
i^g'tive.  *i:hoat  grant  of  Pailramcni,  or  for  1.  nger 
time,  or  in  other  mAtincr  I'tian  the  fame  is  or  llisil  be 
granted,  is  :Urgj!.  1  Ci«vi.  140. 

The  a'jovc  i»  a  fltOft  view  of  the  //-.•irr//i.7/  abfoltitc 
rights  whicU  apoertaiti  to  every  ErfgUjhfKitH ;  and  the 
Con:liiuiion  has  provided  for  :bc  fccuiity  of  their  a^oal 
cnjoyme.^t,  by  clablilhing  cerisli  ether  a^xiharj,  fuhwr- 
Mkau,  rights,  which  tVrvc  principally  as  outwork*  or 
b3;-nrTs  to  protev^  aud  m&tncain  thole  principal  rights 
invialaie.    THri*.  aie« 

Til-.- ;  ■,  Pow-rf.and  PiiviItfgr8of/'iw//'iM«a/. 

'f  .5 .  .      t"g  w>  tW.v  tj  'JujTut  for  Redrefi 

Tnc  Riglti  of  PtthiznlKg  ihe  KtHg  or  Parliamaa* 
Thz  Kight  of  lia.ing  ^Stjiu  fur  Defence. 

ThU  Uft  aoxiliary  rig>)t  of  the  Su^jccli  of  having  arms 
fer  their  defence,  fuiublcia  tlicir  condition  and  degrrr, 
and  fuch  at  arc  albwei  by  law,  ii  declared  by  the  Bill 
of  Rights  ;  and  U  is,  indircd,  a  public  allo>v.inc^,  under 
due  rftliiclton»  of  the  nxturj  right  of  rcfiilance  and 
fclf  prcrcfvatioii,  whcnthe  fan^liorii  of  Society  and  Liivi 
arc  found  irfu!5:ieni  10  reftrjin  the  violence  of  op^rrel'- 
fijo.  See  till*  Di^lionary,  title  ^/-rit. 

A\  to  the  f.rfl  ani  j\unJ  of  the  fubordinate  rights 
above  mentioned,  fee  this  Divlionary,  titles /'flr-'icw;*/; 
Kimg.  With  refpcil  to  t  c  ibird  and  /aunh  fomc  ftiori 
information  is  here  fjbjoinrd. 

Since  the  Law  i^,  in  E-igtotitlt  the  fuprcme  arbiter  of 
every  man's  lifr,  liberty,  and  property,  Ce^rfj  rf  'Jiijlk< 
mjtl  at  all  limes  be  op=n  to  the  Subjccl,  and  the  law  be 
duly  admiaillrrcd  therein.  Th=  cmphaiic-il  words  of 
hlagna  Carta,  t.  29,  fpoktn  in  tli*  perfon  of  ihr  King, 
who>  in  jadgmi-nt  of  la^-,  (fays  Sir  EJ.  Ctki,")  i»  ever 
preffn*,  and  rep.^tine  them  in  all  his  Courii,  ate  their : 
"  NJli  vfnJi'M-^^  ayiH  m^ahimui,  <jmI  fii£tr(miit  ridum 
fDclj^it.  am.  -To  n  me  i\iil  we  fell,  to  none  u  i!l  we 
deny, 'T  d  liv.  liplit  or  ju'lice.**  And  therefore  every 
Subjci^,  :or  i;iju:y  djoe  to  hi-n  in  his  gocdi,  his  lards, 
or  his  perfon,  by  any  other  SuhjcO,  be  he  ccclcfiaflica' 
or  icTipora!,  wichout  any  tx:rp:ioa,  may  tiUe  hii 
remedy  by  tnr  cou^fe  of  law,  and  have  jiilicc  and 
rijeht  fcr  t'.e  i  -ju'v  diKic  to  hiTi,  Irc.Iy  with.:tui  fsle, 
fully  without  any  denial,  and  f^reed-Iy  without  delay. 
2  hji.  5; 

I:  wrrc  enJlcr<  to  enumerate  all  the  a^rmative  nfts 
of  P-rli^in.-fit  Artcic.n  j-jrtice  \\  dire'led  to  be  dnne 
accordin^;  tJ.  t.ie  law  of  the  land  ;  anJ  what  I'lut  la  v  is 
every  Subj-rfk  knows,  or  may  knn*  if  he  plrafcs  \  for  it 
depends  wA  upon  th-:  arbitrary  w.llof  any  judge,  but  ii 
pcrriireiit,  fixed,  and  unchangeable,  u  dcfs  by  authority 
«f  Parliamct.t.   A  few  a:^aJivt  tUwtcs  may  however  be 


mentioned,  whereby  abufe;*  pm-erfions,  or  delayi  cf 
jullice,  dpccially  by  the  prerogative,  are  reftraincd. 
it  is  ordained  by  Alagaa  Cartas  t,  29,  that  no  freeman 
fliili  be  outlawed,  that  is,  put  out  of  the  protection  and 
benefit  of  the  law,  but  according  to  the  laws  of  the 
land.  By  /att.  t  E.i.  3.  8 :  1 1  Ric  z-  (•  10,  it  is 
enadcd,  "  that  no  commands  or  letters  fliall  be  fent 
under  the  Great  Seal,  or  the  Litrfr  Scnl,  the  tiignrt  nr 
Pfivy  Se.ll,  ta  diaurbance  of  the  law  ;  or  to  ililiurbcr 
delay  common  right  i  and  though  fuch  commftndmepts 
(lirultl  come,  liu*  Iudj»es  Qiall  cot  c cafe  to  do  righc." 
This  is  alia  made  a  part  of  their  oath,  hy /at.  i3  EJ, 
fi.  4  .AnJ  by  the  Uii!  of  Rights  it  ii  declared,  that  the 
pretended  po\v.'r  of  fiifpcndii;g  or  difpenfing  with  liwa, 
or  th?  execution  of  liws,  by  r.gal  authority,  wilhoo; 
confe.^tof  Parli.-imcnt,  ii  illegal. 

Nil  only  the  fubflintial  part,  or  judicial  decifinns  of^ 
the  h*',  hut  a!fo  the  formal  pirr,  or  meihodof  proceed* 
ing,  c'.nnot  be  altered  but  bv  Parliament :  for,  if  once 
ihofe  outsork*  were  demolilhcd.  there  would  be  an  iniet 
to  all  mannpr  of  innovation  in  the  b^rdy  cf  tlie  law  it- 
fclf.  The  Kinjr.  it  is  true,  may  tv<i<X  ne*  Courts  cf 
JuHiee;  bu(  thi-n  ihcy  mud  proceed  according  to  thi 
old  rlbbblhrd  forms  of  the  Commcn  Law.  For  which- 
reafon  it  i^  dLclired  in  the  jlst.  16  Cmr.  1.  e.  JO,  upon* 
the  dilfolutiirn  of  the  Court  of  Star  chamber,  that  tiri- 
thcr  his  iM.-.j^fty  nor  his  Priiy  Council  have  any  jjrif- 
diiilion,  power  or  authority,  by  fw^-Vi  petitior,  ar. 
tivicj,  or  li'jcl,  (which  were  tSe  courfe  of  proceeding: 
i;i  the  Star-chim'jrr  borrowed  from  the  Cifil  Law,)  or 
by  ai»y  other  arbitrary  way  wh.iifi  ever,  to  examine  cr 
draw  in:o  quellion,  determine  or  difpofe  cf  the  lands  or 
good^  (  f  any  Subject  of  this  kingdom  ;  bjt  that  the 
Uxviz  ought  to  be  tried  and  detfrmined  in  the  ordinary 
Courts  of  jufticf,  a:id  by  «ityf  tf  Lw.  Sec  this  Dic- 
tionary, titles  'J.,J-ii;  Ccufu  \  ChaK^ety;  &C- 

Thc  right  of  ptiit'oninE*  the  Kin^,  or  cither  Houfe  of 
Parliament,  fur  the  rcdrels  of  grievances,  appertains  to 
every  indis  idual  in  cafes  of  any  uncommon  injury,  or 
infringement  of  the  righ«  already  pjr:iculari7cd,whicll: 
the  ordinary  co«rfj  of  law  i  :  '  '  :'vff  to  reach* 
The  refcriftioni.  fcr  fome  i'li*'  -  I  iid  upon 

this  right  of  p;nr;oning  in  £.  t/  promote 

the  fpint  of  przce,  are  no  chcc-.  1,  r.  i....;  of  Liberty  j 
care  only  it  vfi  he  taken,  Ic;*,  nn.lcr  the  p.'<:tRce  of  pe- 
titioning, the  SubjcA  be  f;ui!ty  of  tny  riot  or  tumult : 
ss  happened  in  ine  opening  t>f  the  memorable  Parta- 
mcRt  in  1640.— And  to  prevent  this,  it  is  provided  by 
Jt.  \  -i,C,z.fi.  I  f.  5.  tliii  nopetiiion  to  tlie  King  or  either 
Houf::  of  Parliament,  for  my  ali>:ra(ion  in  Church  or 
State,  (ball  be  fic;i'fd  bv  n^nvc  twenty  p;:rfons,  unlefi( 
the  mailer  th^rf  *  .!  by  three  ju'liccs  cf  the 

pi*2ce,  or  the  :  ,  the  Cir.md  jury  in  the 

county;  and  in  /  .  .  ;  ;  Lord  NLiyor,  Aldcraen, 
and  Common  Council ;  nor  ftall  any  petition  be  prc- 
fcntrd  by  more  than  ten  perfor.s  at  a  time.  But,  under 
thcfc  rcgubiicrs  it  is  d.cUrcd  by  the  Bill  cf  Kights, 
that  the  Sui>j;it  l-atli  a.  rMTli:  to  petition  ;  and  that  all 
commiimenti  ai:d  pi-jfccdtic-ii  fjr  foch  petitioning  arc 
il!egal.  The  f*>'.flion  of  the  Grand  Jury  may  be  given 
eliher  at  thcAIulcj  orQuarter  SciTions  ;  the puniflimcnc 
for  offending  ag:iinft  the jtat.  1  \  Car.  2,  not  to  exceed  x 
fine  of  100.'.,  and  thr«  mortSs'  imprifonmenr.  XJpcn 
the  trial  of  Lord  C»rgt  G6rJon,\\t  Court  cf  King's 

ijcmb 


LIBERTY. 


LICENCE. 


Bench  declared,  that  they  were  clearly  of  opinion,  that 
this  Aatute  was  not  in  any  degree  atTe^cd  by  ihe  Bill  of 
Righis.  Dougl.  571. 

lo  the  fcvcral  articles  above  cnnmcrated,  confifl  the 
Rights,  or  as  ihey  are  more  ficquenily  leniu'd,  the 
Liberties,  or  Englishmen.  Libcrtiis  more  ge- 
nerally talked  of  ilun  thuroughly  und  rltor^J  ;  and  yet 
hi^Iiiy  iicctrfT-uy  tu  be  perfvdij  known  and  coiifidcrt-d 
by  every  man  of  rank  or  property ;  leil  his  ignorance 
of  the  points  whereon  they  are  founded,  Ihould  hurry 
him  into  fa^lion  and  liccn.ioufncfs  on  the  one  har.d,  or 
a  puG'iUiiimous  iiiditTeicn.'e,  and  cria>inai  fubmiSon,  on 
the  other.  And  all  thele  K'ght^  and  Libcrttc:^  it  is  our 
biitlirtght  to  enjoy  entire,  ui.l-^fs  whcie  the  laus  of  our 
country  have  laid  them  under  ni-ceflary  reftraints ;  re- 
ftralnto  in  ihcmieUes  ib  ycntlc  ?.nd  To  moderate,  as  will 
appear  on  a  minute  intjairy,  tint  no  man  of  tcnfc  or 
probity  would  vvilb  to  Us  iScm  flackuned :  for  aM  of 
us  have  it  in  our  choice  to  do  every  thing  that  a  good 
man  H'OuId  defire  tn  Jo ;  and  tre  re/Ir:iint;d  frrm  no- 
tliing  bu'-  whi!i  vvuuid  be  ptrnicioui  cither  to  ouriclvci 
or  our  fello>v  *.i»iz^-ns.  So  that  this  review  ol"  our  fitti.i- 
won  may  fully  juiHfy  the  olifcrvniion  of  a  learned  FrauO 
atith'ir;  (of  former  timts !)  who  hath  not  fcrujrfcd  lo 
prnfcfs  til  t  the  EN-  L!SH  is  the  only  Nation  in  the 
w?rld  where  Pclitica!  or  C/V//  Li^cny  h  tiie  nifttCT 
BKD  OF  ITS  Constitution.  jVfi/;.f/j.  i.  xi.  5. 
iiee  I  Cmm.  c,  r.  oii Jin, 

LTDEUTy  TO  HOLD  PLEAS,  Signifies  to  have 
a  court  of  onc*s  own;  ar.d  to  hold  it  bctore  a  2^4yor, 
Bailiff,  ^V.  Sec  Fraiuhi/e. 

LlBLACUM,  Tlie  m.-.niicr  of  bewitching  any  per- 
ftjn;  alf.»  A  b.irbarous  f.criticc.  Le^.  j!ltlj?/m,6. 

LiBR^..ARS^,55  iVNSAJTE;  l^r  AD  NUME- 
RUM,  A  phi  aft;  whic'i  oiien  occurs  in  the  DoniLi'- 
day-Regtrter,  and  fomc  other  m?niorjnli  of  th.it  and 
the  ncvt  agr — ai  •*  Ailtfiury  in  Bucki.i^harnJ'i^rrt  die 
Kin;>*5  manor. — In  tctii  ■valtntiis  rtCdtt  Ki  Isht.  arj'as  15 
pen/aiast  iff  </e  ihelottio  x /t6r.  ad  itutHcrumt  i.e.  in  the 
whole  value  it  pay?  fifty- fix  pri-rds  tiurnl  and  wc:?:hcd  ; 
and  fir  toll  ten  paunds  by  talc."  Kor  ih-. y  fomctimes 
took  their  money  aarttirum,  by  tale,  in  the  current 
corn  upon  cur  fent :  but  fometimes  they  rejedt  d  the 
cofnmon  coin  by  t.tle,  and  money  coined  tlfuwhere 
5t  the  King's  niint^  by  cities,  bilhopi,  and  nt  lilirnicn 
who  had  mints  as  of  too  grcit  alloy,  oi.d  would  there- 
fore melt  it  down  to  take  it  by  w'c:j;:u  when  purified 
from  the  droli ;  for  iiicii  purpo^-:  they  hud  in  thofe 
times  aUvays  a  fiic  rc-atiy  in  tlie  iixchcqucr  to  burn  the 
money,  and  then  weigh  it.  CcivtU. 

LIBRA  PENSh,  a  pound  of  money  in  weight.  Sec 
the  precodinf;  article. 

LlBR.'\fiy.  Where  a  Library  U  crcflcd  in  any  parifti, 
i;  (hall  beprcll-rved  for  ihc  uu  s  direified  by  the  fc'jr.c'ei5  i 
and  incumbcTics  and  miniilcri  of  pariliie?,  -j  c,  arc  to 
give  fccurity  ihcref.irc,  and  make  cat-ilogucs  of  ihe 
books,  .  None  of  the  books  (hall  b.-  alirnablv*,  with- 
out confent  of  the  bifhop,  and  then  tnily  where  there  is 
a  duplicate  cf  fuch  hook^;  if  any  book  fliall  be  uken 
away  and  detained,  a  juflicc's  warrant  may  be  iubed  to 
fcarch  for  and  reflorc  tiie  fame :  a!;"o  -^ion  01  trover 
may  be  brought  in  the  name  of  the  pioper  Ordinary, 
iZc.    And  bilhops  have  power  to  make  rules  and  orders 


concerning  Libraries,  appoint  perfons  to  view  their  con- 
dition, and  inquire  of  the  ilatcof  them  in  their  vifitation. 
S/a/.  7  ^/ta.  c.  14. 

Cctron  Library  fettled  in  the  family  for  the  ufe  of  the 
public.  S/at  12  y  13  e       Veiled  in  the  Crown, 

/at.  5  ylttK  e.  -O-  lillablifiimtnt  t)f  tho  B}  'utjh  Mufturn, 


a6  Cm.  :  .-  '  •  :  .•-  r.-.  z  c.  i5.  *  3. 

Llil  'Hir  oxgan(T5  of  land,  every 

oxjjai  I,  ;icr.-5.    Strn'jf,  I'lrb.  Usuaia 

tcrr.r.  li  )  linj-.ii  l.iiul,  j;.:tcnily,  as  wai  worth  twenty 


fiiillingi  a-vi;ar;  for  in  Ijr»rji  tht  Third's  time,  he  that 
had  ^u.-Ktfec-r.t  hhas  icrra:,  was  to  leccivc  the  order  of 
knignihood  FArdm^-dctti. 

LlCENt-E,  Utrwia  ]  A  portfr  or  authority  given  to 
a  man  to  do  fome  law  to!  ail:  and  is  a  perfonal  liberty 
!0  the  party  to  ulu  m  given,  wi  i^li  cannot  be  tran>- 
lerred  ovi  r ;  but  it  may  be  made  to  a  man,  or  hit 
afjigfis,  iiV.  12  Iha.  7.  25.  'I'hers  may  be  a  parol 
Licence,  as  well  as  by  dtcd  in  writlog  ;  but  if  it  be  noc 
fi,ra  certain  lim.',  it  pafi'cs  no  imtrcii.^  z  K:!/,  Mr. 
1123.  And  if  there  be  no  tin.c  ccit.\in  in  tiie  Li- 
cence ;  as  if  a  m:in  licence  anoihsr  to  dig  clay.  L  i .  in 
his  land,  bai  co\]\  net  fay  for  how  Joi  g,  the  L:ce.icc 
may  be  countermanded ;  though  if  i;  be  until  fuch 
a  lime,  he  cannot.  PojJf.  151.  if  a  UfTor  licence 
his  Icflve  (who  is  reftraincd  by  covenant  from  aiiening 
without  Litence)  to  alien,  and  i'ccU  Uil'or  dies  before  he 
aliens,  this  is  no  countitniand  of  the  Lic;ncc :  fo  it  is  if 
the  Icfijr  grm.ts  over  his  eftaic.  Co.  y^i.  1^3.  BjI 
where  a  lord  of  a  manor  for  life  granicth  a  Licence  to  a 
copyhold  tenant  to  alien,  and  dicth  ;  the  Licence  is  de- 
flroycd,  and  the  pt'wrr  of  alienation  c^nf-th.  t  Infl'  5Z, 
Cop)  h^'.;  ■  ;  !  -  Ic.ifinf:  th-irccpv'  f f  r  '  ^-r^cr  lime 
than  n  to  have  a  L'^  or  they  ■ 

incur  ;i  .  tht-ir  cftatev.  .my  Li- 

cence i>  L.r  t\i  10  :■-  perfon,  and  \v:  .  ;  i;.t ;  u,  i;^  fliall  be 
adju-Jgcd  a  trefpaffer  db  iimio.  8  R<^.  i.jO. 

A.  grans  to  B.  a  way  over  his  ground,  or  Licence  to 
go  through  it  to  the  church  ;  by  this  none  but  B.  him- 
lelf  muy  po  in  it;  but  if  one  give  mc  Licei:cc  to  go 
over  his  land  with  my  plough,  or  to  <  '  r  .  '  >  r  :;  r  -c  there- 
in, and  take  it  away  ;  by  this  I  II  iK'Ip  13 
needful  to  do  the  rune.  So  if  i  ju'd  kill 
and  carry  away  deer;  not  if  it  bi;  lo  iiuui  .u.d  kill  rnly. 
I  z  t!cn,  7.  25  :   1 1  Hen  7.  8  :  8  Rep.  146.  Sec  title* 

liy  Licence  a  man  may  pradile  j^^hyfic  and  furj-cry  in 
Len^tin;  and  do  di-.  eis  other  things.  Licences^  are  alfo 
necefiary  for  the  cariyini;  on  various-  trades  and  prcfrf- 
fion-,  on  which  a  duty  is  laid  for  the  purpiifc  of  raifing 
a  revenue  to  Government.  Sec  this  Diclicnary,  titUs 
Fxcifi  ;  T'axcs. 

LICKNCE  TO  ALIEN  IN  MORTMAIN.  Alic- 
n.iticDS  in  Mortmain  to  ccc'i-!i.if;ica!  pcrfoas,  arc 
reftraincd  by  fcvcral  ftatutcs ;  but  the  King  may  grant ; 
Licences  to  any  perfon  or  bodies  politic,  i^c.  to  alien  or 
hold  lands  in  Mor[mn,in.  See  Jfnt.  7  &  8  JV.  3.  c.  37  ; 
and  this  Dirtionary,  titles  Mortmain  \  CoAritabli  Vjss, 

LICENCE  TO  AR[SE,  lianua  /ursr;:di.]  A  Li. 
berty  or  fpacc  of  lime  anciL-ntly  given  by  the  Court  to  a 
tenant  to  ar/Ji  out  of  hi?  bed,  who  is  cfluined  de  malo 
leili.  in  a  real  adion  :  and  it  ii  alfo  the  writ  thereupon. 
L'raS'of:.  And  the  law  in  this  cafe  is,  that  the  tcii.inc 
may  not  aiifc  or  go  cut  of  his  chamber  until  he  hath 

bcca- 


LICENCE. 


Life-Estates. 


Ivfu  ■  ic  vc.^  by  kiiighis  tliercto  appcKnted,  and  huh  a  | 
day  :t:T  ;iti  Wiin  tg  appear ;  tlic  rcAfon  whcrfof  is,  ihac 
i:  m  i)c  known  whether  he  caufcti  hioirelf  lo  be 
r ■■■■ dL-rciifiiliy  or  rot  j  and  if  the  demandant  can 
;  i-uc  he  was  fccn  abroii  before  the  view  or  I.i- 
c,  -.iLc  of  the  Court,  he  fhauld  be  taken  ta  be  deceitfully 
e'.'.>incd,  and  to  hav;  mads  d;fault.  BraJlsn,  lih.  5  : 
/V//*»       6  f.  10   Sec  litlc  Ei'cia. 

LICENCE  TO  found"  A  CHURCH.  Granted 
bv  tSc  King.  See  Chun^. 

'  LICENCE  TO  GO  TO  ELECTION  of  BiOiops. 
is  by  Cnr^i  tPEjUre  direifted  to  the  Dean  and  Chapter 
to  elc;1  the  pcrf.in  named  by  the  K.ing,  Ijl^c,  R<^.  If  hn 
194.:  Stat.  1^  //.  a.  e.  to.  See  title  Bsfotps, 

LICKNCE  OF  THE  KING  to  po  b?yond  fea  may 
be  revoked  before  the  time  expires  ;  becaufe  it  concerns 
ihe  public  good.  'Jtni.  Cmt.  See  ttilc  AV  tx/at  Rt^num. 

LICENCE  OK  MARillAGE.  Biihops  have  power 
to  grant  Licences  for  the  marrying  of  pcrfont ;  and 
ftarfoni  marrying  any  pcrfon  without  pjblifhing  the 
bans  of  mitriincmy,  or  without  Licence,  incur  a  for- 
feiture of  ico/.  tfe.  by  fiat.  7^8  if\  3.  f.  35.  Sec 
alfo Jiat.  26  Oc».  I.  e.  33  ;  thb  Difltonary,  title  Marriage, 

LICENCE  TO  ERECT  A  PARK,  WARREN. 
ISc.  See  titlci ;  Warrm. 

LICENSING  OF  HOOKS,  Sec  i/^//;  Prhfwg. 

LICENTIA  CONCORDANDI,  U  that  Liccrncc 
for  which  the  King**  fUver  is  paid  on  paffing  a  Fine.  Sec 
title  Fin/  c/  LaK.'ii. 

LICENTIA  SURGENDI,  Sec  Lianct  to  ari/e. 

LICENTIA  TRANSFRETANDI,  A  writ  or  war- 
rant  direftcd  to  the  keeper  of  the  port  cf  Dover,  or 
other  Tea-port,  commjudin^  them  to  let  fuch  pcrfuns 
pafs  over  Tea.  who  have  obtained  the  King^s  Licence 
thereunto.  Rtg.Ori^.  193. 

LtDFERD  LAW,  A  proverbial  fpeech,  in:en.*lng  as 
much  as  to  hang  a  man  firil,  and  judge  him  afterwards. 

LIEGE,  ligfus.'^  Is  ofed  for  Liege  Lord,  and  forae- 
limes  for  Liege  Man :  Liege  Lord  is  he  th.it  acknow- 
Icd^eth  no  fuperior;  and  Liege  Man  is  he  who  owech 
allcj;iaice  to  his  Liej;e  Lord.  The  King's  Suhjc^ls  are 
cal'cd  Lir^c  People,  becaufe  they  owe  and  are  bound 
to  pay  alK'giance  to  him.  Stati.  S  iUn.  6.  c.  10  :  14 
Hen.  8.  (-.  3.  But  in  ancient  times,  private  pcrrcoi,  as 
lords  of  jnanors,  iie.  had  their  L-e2cs.  Skcnt  faith, 
chat  this  M'ord  is  derived  from  the  Italian,  Li^a,  a  bond 
orlei^ue;  o:hcrt  derive  it  from  Litis,  which  is  a  man 
wholly  at  the  command  of  the  Lord.  JSUknt.  See  title 
Aii.'giaacf. 

LIEGES  AND  LIEGE  PEOPLE,  Ligati.'\  Sec 
Lifgt. 

LIEM,  fr.]  Is  a  word  ufed  in  the  law,  of  two  figni- 
ficitiors  :  perfL-nal  Lien,  fuch  as  bond,  covenant,  or 
contrafl  ;  and  real  Li-n,  a  judgment,  ftarute,  recogni- 
fance,  which  oblige  and  afFeil  the  land.  Termt  Let. 

Il  fignifics  an  obligation,  li?,  or  ^him  annexed  to,  or 
attaching  upon,  any  property  ;  without  fatisfying  which 
fych  property  cannot  be  dem;>nded  by  its  owner.  Thus 
the  ci'.ls  of  an  aitornev  are  a  Lice  upon  deeds  and  papers 
in  hi>  hands  :  a  factor  hssa  LUton  goods  in  his  hands  for 
balance  due  from  his  principal,  crV.  See  liJcj  Mt^rutj ; 
ludtr\  hhrtgcgt'y  JuJgrttKt ;  Itc. 


LIEU,  loflead  or  tn  place  of  another  thing.  And 
svhcn  one  thing  doUi  come  tn  the  place  of  another,  ic 
Ihall  be  ut  the  fame  nature  as  th«c  w;is;  in  cafe  of  an 
exchange,  t^f.  2  Shf^.  Abr.  359.  Sec  title  Ex.  frnrtje. 

LIEU  CONUSi  Inlaw  proceedingi,  ligntlics  a  caltle, 
manor,  or  other  K9icri»as p!aie,  well  known  and  generally 
taken  notice  of  by  thofc  that  d'.vcll  about  it.  z  Lil.  Mr, 
641.  A  wnirt  J.'.ciof,  fur  a  Jury  to  appear,  miy  be 
from  a  Ueu  cmus  :  aud  a  Fine  or  Recovery  of  lands  in  a 
lieu  ettius,  is  good  ;  but  it  is  faid  in  a  /iue  fatiai  to  have 
execution  of  fuch  fine,  the  vill  or  parilli  muH  b±  named. 
2  Cre.  574  :  a  A.W,  Rtp.  .jS,  <]9. 

LIEUTENANT,  Ucnm  tintnf.\  Is  the  King's  De- 
puty, or  he  that  cxercifes  the  King's  or  any  other's 
place,  and  rcprcfcnts  his  petfon;  as  the  Lieutenant  of 
Irdaad.  Scc  fiatt.  4  Ueu.  4.  f.  6  :  2^3  £./.  6.  c  2, 
The  Lieutenant  of  the  Ordnance.  Seejiai.  39  EIiz.  r.  7, 
.And  tlie  Lieutenant  of  the  Tower,  an  ofScer  under  the 
CeifiaiJe,  &c.  The  word  Lieutenant  is  alfo  ufed  for  a 
military  officer,  next  in  command  to  the  captain. 

LIFE,  Union  and  co-operation  of  foul  with  body; 
enjoyment  or  ponVflion  of  icrrcllrial  exilicnce.  'Jol'^/. 

The  Life  of  every  man  is  under  the  protcftion  of  ihc 
law.  iVoci'j  Infi.  11.  A  leafe  made  to  a  pcrfon  during 
Life,  is  determinable  by  a  civil  dcnth;  but  if  it  be  to 
hold  during  natural  Life,  it  will  be  othcrwife.  2  R.fp.  48. 

LIFE  ESTATES:  Eftates  of  freehold,  not  of  inhe- 
ritance. Of  ihcfc  fome  arc  conventional,  or  exprcfsly 
created  by  thcafl  of  the  panics ;  others  mtyely  legal,  or 
creai^  by  conftrufllon  and  operation  of  law.  Scc  this 
Diftionary,  titles  ^7a.v/ ;  Doxvrr  ;  Conrttfy;  Tail. 

Eilatcs  for  Life,  cxprcfsly  created  by  deed  or  grant, 
(which  alone  arc  properly  conventional,)  are,  where  a 
leafe  is  made  of  lands  or  tenements  to  a  man  to  hold 
for  the  term  of  his  own  Life,  or  for  that  of  any  other 
perfon,  or  for  more  Lives  than  one  ;  in  any  of  which 
cafes  he  is  ftylcd  Tenant  for  Lifej  only  when  he  holds 
the  etlate  by  Life  of  another,  he  is  ufually  called  Tfnar.i, 
pur  autre  vie;  (for  another's  Life).  Lttt.  ^  56. 

Tnefe  Eilatcs  for  Life  are,  like  inheritances,  of  a  fco- 
dal  nature;  and  were  for  fome  time  the  highcft  eftaie 
that  any  man  could  have  in  a  feud.  See  title  Tntnrtt. 
They  arc  given  and  conferred  by  the  f.imc  feodal  rights 
and  folcmniiiei,  the  fame  invcftiture  or  liviryof  fcifin, 
as  fees  thcmfelvcs  are;  and  ihey  are  held  by  fealty,  if 
demanded,  and  fuch  conventional  rents  and  fcrvices,  as 
the  lord  or  Icfibr  and  his  tenant  or  Icflcc  have  agreed  on. 
2  Cemtfs.  e.  %.  ^.  \  ao. 

Eilatcs  for  Life  may  be  created,  not  only  by  the  cx- 
prefs  words  before  mentioned,  but  alfo  by  a  general 
grant,  without  defining  or  limiting  any  fpecific  Ellate. 
As  if  one  grant  to  A.  B.  the  manor  of  D^dc,  this  makes 
him  Tenant  for  Life.  Ce.  Ltt.j^i.  Fur  though,  ;is  there  arc 
no  words  of  inhcriiancc  or  btin  mentioned  in  the  grant,  il 
cannot  be  conllrued  to  be  a  fee,  it  (hsll  however  be  con- 
firued  to  be  as  laree  an  cflate  as  the  wo^d^  of  the  dona- 
tion will  bear,  ar.d  therefore  an  Eflatc  for  Life.  Alio 
luch  a  «tai:t  at  larpc,  or  agrant  tor  tcnn  of  Life  grnc- 
rftlly,  fliill  be  conllrued  to  be  an  Elljte  for  the  Life  of 
tbe.graiiut,  in  cale  the  grantor  hath  authoiitv  to  make 
fuch  a  grant ;  for  an  ellate  for  a  man*s  own  Life  is  more 
beneficial  and  of  a  higher  nature  than  for  any  other 
Life  ;  and  the  rule  of  law  is,  that  all  grants  arc  to  be 

taken 
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taken  moft  flrongly  againft  the  grantor,  unlefs  in  the  cafe 
of  the  King.  Ca.  Lit.  \Zt  56. 

Such  Ettates  for  Life  will  endure,  generally  fpcaking. 
as  long  as  the  Life  for  which  they  arc  granted ;  bat 
there  are  foiiic  Efbtcs  for  Life  which  way  determine 
upon  future  contingcncic&t  before  the  Lite  for  which 
they  arc  created  expires.  As  if  an  Eftate  be  granted  to 
a  woman  during  her  wido^vhood.  or  to  a  man  until  he 
be  promoted  to  a  bcncBce ;  in  thcfe  and  fimilar  cafes 
whenever  the  contingency  happens,  when  the  vwJow  mar- 
ries, or  when  the  gr.intee  obtains  a  benefice,  the  refpec- 
tive  Ertatcs  are  abtolutcly  determined  nr.d  gone.  Co-  Lit. 
42:  3  Rtp.  20.  Yet  while  they  nibAn^  they  are  rec- 
koned Eilates  for  Life ;  bccaufc  the  time  for  which 
they  will  endure  being  uncertaki,  chey  may,  by  polli- 
bility,  lafl  for  Life  ;  if  the  contingencies  upon  which 
ihey  are  to  determine  do  not  fooncr  happen. 

Id  cafe  an  El\ate  be  granted  to  a  man  tor  his  Ltfc  ge- 
nerally, it  may  alfo  determine  by  his  civil  death;  for 
which  reafon,  in  conveyances  the  grant  is  uiually  made 
for  the  term  of  a  man's  xaJuttil  J^ifc,  which  can  only 
determine  by  his  natural  death.  This  civil  death  was 
formerly  held  to  commence  if  any  man  was  banilhcd  or 
abjured  the  realm,  by  the  procefs  of  the  Common  Law  ; 
(fee  title ///yi/iii/io// ;)  or  entered  into  religion,  that  is, 
went  inio  a  monaitery,  and  became  there  a  monk  pro- 
feiTed  ;  in  which  cafes  he  w.tt  r.bfulatcly  dead  in  laiv,  and 
bis  next  heir  (hoold  have  his  Eftate  ;  for  fuch  banifKed 
man  was  entirely  cut  off  from  focieiy  ;  .md  fuch  monk, 
upon  his  profcHion,  rcnouncc-d  folcmr.ly  all  fccular  con- 
cerns. Dut  even  in  the  times  of  popery  the  law  of 
Eii^lanJ  took  no  cognif.ince  of  profcfnon  in  any  foreign 
country ;  becaufc  the  could  not  be  tried  in  our 
Courts;  Co.  Lit.  132:  anu  therefore*  fince  the  Reform* 
ation,  this  difabllitv  is  held  to  be  aboliihed,  1  Salk.  162. 
as  is  alfo  the  dif:.bility  of  banilhmcnt  confcijucnt  upon 
abjuration,  by  y?*//.  21  ^tic.  i.  c.  28.  One  fpccies  of 
ci\*tl  denth  mi y,  however,  rtill  cxift  in  this  country: 
that  is,  where  a  man  by  at  e/  Parliament ,  is  attainted  of 
trcafon  or  felony;  nnd,  faving  his  life,  is  ban  i  (bed  for 
ever  ;  this  Lord  Ccie  declares  to  be  a  civil  death  :  but 
he  fiys,  a  temporary  exile  is  not  a  civil  death.  U.ider 
this  rcafoniiig,  where  a  man  recci/es  judgment  of 
death,  and  afterwards  leaves  the  Icingdom  for  life,  iipf^n 
a  condiiional  pardon,  there  c-tn  be  very  little  doabt 
but  this  amounts  to  a  civil  death  ;  this  praiHIce  did  not 
exill  in  the  lime  of  Lord  Cs^*-,  who  faj  s,  that  a  man  can 
only  lofchis  country  by  authority  of  Patiiamcnt.  1  l^JJ. 
133.  See  I  C0HV.1.  f  f .  ^.  131,  3,  jj. 

The  i'liii^tnis  to  an  E^^.^^c  for  Life  arc  principally  the 
f.illowiiig,  which  are  apj'licablc  not  only  to  thoi<--  fpecies 
of  Tenants  for  Life,  which  arecxprefsly  created  by  deed, 
but  alfo  .to  thofe  which  are  created  by  afl  and  operation 
of  Itw.  See  a  Comm.  c.  S. 

FirJIt  Every  Tenant  for  Life,  unlcft  rellramrd  byco- 
venanr  or  agrecmenr,  may,  of  common  right,  take  upon 
ihc  land  dcmirrd  lo  him  reafonablc  trtovcis  or  botes. 
Co.  Lilt.  41.  I'or  hi?  hath  a  right  to  th;  full  cnjoymdni 
and  ufc  of  the  land  .nnd  ati  it;  profit?,  during  his  Ellatc 
therein.  Sec  titles  iy/ffo-^r; ;  CcMmcn  c/  Ejhvirs.-  But 
he  is  not  pcrminpd  to  cut  down  timber,  or  do  other  wafte 
tipon  the  premifss;  for  the  dcllrudtion  of  fuch  things, 
u  arc  nut  the  temporary  prcf.ts  of  the  tcncaicnt,  is 


not  ncceffary  for  the  ienant*s  complete  cnjoymer.t  of  his 
Eflate ;  but  tends  to  the  permanent  and  latHng  h/s  of 
the  perfon  entitled  to  the  inheritance.  1  lt;ji,  53.  Sec 
this  Didionary,  title  ff^ojie. 

In  the  jicenJ  place.  Tenant  for  Life,  or  his  reprefenta- 
tivcs,  lhall  not  be  prejudiced  by  any  fudden  determi- 
nation of  his  Ellatc;  becaufc  fuch  a  determination  is 
contingent  and  uncertain.  Cp. /./".'/.  55.  Therefore,  if  a 
Tenant  for  his  own  Life  lows  liic  lands,  and  dies  before 
harvcft,  his  executors  (hall  have  the  emblements  or  pro- 
fits of  the  crop  ;  for  the  Etlite  was  determined  by  ihr 
ad  of  God  ;  and  it  is  a  maxi.ii  in  the  law,  a^u:  /).'■  r.- 
mini  facit  injurtam.  The  rcprefcntatives  therefore  t .' 
the  Tenant  lor  Life  Hiall  have  the  emblements,  to  c^ni- 
penfatc  for  the  labour  and  expcnce  of  tilling,  manurlngi 
and  fowing  the  Unds ;  and  alfo  for  the  cncouragemei  c 
ol  hulbandry,  which  being  a  public  benefit,  tending  to 
the  increafe  and  plenty  ot  provifions,  ouglit  to  have  t?te 
uimoil  fecutily  and  privilege  that  the  law  can  give  it. 
Whertfore,  by  the  feod.il  law,  if  a  Tenant  for  Life  dici', 
between  the  beginning  of  Si//t«^*r  and  the  end  of  Fe- 
bruary, the  Lord  who  wai  entitled  to  the  reverfion  was 
atft)  tntiilcd  to  the  profits  cf  the  whole  year;  but  if 
he  died  between  the  beginning  o(  Man/j  and  the  end 
of  JugiiJJt  the  heirs  of  the  Ten.nnt  received  the  whole. 
From  hence  our  law  of  cniblemei.ts  feems  to  have  been 
derived,  but  wfth  very  confiderab'e  improvements  ;  and 
its  advantages  are  particularly  extended  to  t'le  parochial 
Clergy,  by  J}tit.  2S  /A  c.  1 1  :  for  all  pcrfons  who  arc 
I  prefentcd  to  any  ecclcfiaftica!  benefice,  or  to  any  civil 
office,  arc  conlidcred  as  Tenants  for  their  own  Lives,  un- 
lefs the  contrary  be  exprcficd  in  the  ftjrm  of  the  dona- 
tion. I  Camm.  c.  8.  /-  1 12,  3.  See  title  EKilemeais. 

A  tbifJ  incident  to  EQates  for  Life  relates  to  the  un. 
dcr-icnants  or  lefTces.  For  they  have  the  fame,  nr.y 
grca'.cr  indulgencics  tinn  their  leffors  the  original  'I  e- 
nants  for  Life.  The  f^tne\  for  the  I.iw  of  cfloverj  ar  d 
emblements,  with  regard  to  the  Tenant  for  Life,  is 
alfo  law  with  regard  to  his  under-tenant,  who  rcprefenls 
him  and  llar.dsin  his  pl.ice.  C0.  Litt.  c^.  Gitnttr\  fur 
in  thofe  cafes  where  Tenant  for  Life  Oiall  not  have  the 
emblements,  becaufe  the  Ertatc  determines  by  his  own 
adt>  the  exception  fhall  not  re-ich  his  Itfiec.  who  is  a 
third  perfon.  As  in  the  cife  ot  .1  woman  who  holdi 
rjn.v  vfi/itita:e :  her  takint;  .1  liufDand  is  her  OA-n  aft,  and 
therefore  deprives  licr  ol  the  cmblcnrcnii;  but  if  Ihc 
leafes  her  ElUte  to  an  under-tenant,  who  fows  the  land, 
and  Ihe  then  mart-ies,  ihit.  her  afl  fhall  not  deprive 
the  trnant  of  his  cmblcmctt?,  who  11  a  (Irangcr,  arJ 
could  not  prevent  her.  Cvs.  £liz.  461  :  1  /it;/.  W/*-.  727, 
The  ItlTees  of  Tenants  for  l.tfc  had  i  lfo  at  the  Com- 
mon Law  another  mcft  unrcilonablc  advantage  ;  for  at 
the  death  of  their  Icffois  the  'IVitr.nis  for  Life,  thefc 
uiiiJer  tenants  might,  if  they  pl'^fsJ,  quit  the  premife;,. 
and  pay  no  rent  to  any  bo(^y  f^irihe  occupation  of  the 
land^  fince  the  lad  quarter-day,  or  other  day  ^Iftgred 
for  payment  of  rent.  10 /?ijP.  127.  To  remedy  which* 
it  is  now  cn.ifted  by  Jfai.  1 1  Cr"«.  2.  r.  19^  {  15,  thjt 
the  executors  or  admmiHrators  of  Tenant  for  Life,  on 
whofc  tiJath  any  Icaf^- determined,  n^all  recover  of  the 
lefiec  a  rateable  proportion  ot  rent,  fvo.ii  the  laft  djv  of 
payment  to  the  death.  oF^fuch  IcfTor.  Sc«  .tbu  Die* 
tionsry,  titles  /?:«/;  i  Ufjt), 
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Tiy ^a!.  19  C.  z.e.Ot  where  prrfons  for  whofe  lives 
Etlaces  arc  held,  dial]  abftrnt  thenitL'Ivek  for  kvcn  ytui, 
thcv  ni.-ill  be  prcrumcd  dead.  And  hy /iai.  6  Jaa.  c,  I  %, 
pjrMn5  fur  whcfe  lives  Lllstcsarc  hcld»are,  on-ippltcaticn 
lu  ilic  Lord  Chancellor,  lo  b;:  produced.  T:ic  tcnint 
holoing  after  the  determination  of  the  l.Srr*  deemed  a 
trcrp-iliff.  S«  titlp  Dtatb  roiUiumcu^  cii  iJrtri  cn^iblcd 
to  t.ike  in  rcmjindcr,  ivhcrc  the  l.lUte  u  d*ter 
min.'d,         10      11  //'.  3.  r.  16.  Sec  title  OrrM/^Mrr. 

M'*E  RENT*  h  rerc  wbicha  man  receives  farierm 
of  L'fi*.  orf  T  igrtcntaii.m  oJ  it.  £iMe. 

LiGIiANCE;  U>iAn.y»  /i^Ajgtia.]  The  true  and 
falthf  ji  ob.-Ji:ncc  of  .t  Suiijcct  to  his  &overcij;n  :  and  is 
aSfa  applied  to  the  tcrniary  .ind  domininn  of  the  Liege 
Lord;  as  c'lilJrcr.  horn  out  of  the  Ligeanccof  thi  King. 
t^c.  Stat.  15  EJ.y  :  Co.  Liit.  129.  t>tc  tiilc  ^i/ejinice. 

LlGiVl6.  Stopping  Lighta  of  a  houf:  is  a  nufance; 
bet  Hori^inj  a  proljt'it  rot,  being  only  matter  of  de- 
light, nut  of  ncc:  iTtty  :  and  a  pcrlba  may  have  ci;hcr  an 
aHit?  of  nufance  a;;ainll  the  perfon  erefitng  any  fiieh  nu- 
t'a- cr.  «r  t  c  may  tiiai  on  his  own  ground  and  abate  it. 
Q  R.-^  5S  :  1  Alihi.  ^4.  For  any  nufance  erc<5led  or 
hri.i.j  on  t.ic  ft'il  of  my  neighbour,  whereby  1  fuHain 
di  1  iijic  I  miv  mairiain  an  iidu  n  thr  c  Jf  a 
iri:.n  l.ji  a  k'a:ant  f  i  c-;  of  ground. .  r.i|-;>n 
a  ti.,  ih,  v.it'i  good  J.'^his,  which  i. .  ■  t  ^•^o 

ti.cr  :  ..■  !  jttcr  be  buiHj  upon  givv  ,  .  .  .  .  uk,  or 
K'l^  t .  i.Mr.i-  anrt.^cr  nerlun.  uho  bui!d»  ihncupon  to 
ihc  V".  -r  m!'  the  L;"/itj  of  the  lirft  boufe.  the  Icifee  of 
i'  '  =iy  have  m  action  on  the  cafe  ajjaiiill 

!  ;      And  though  formerly  they  were  to  be 

1  j.ncient  mcfTuage.  that  is  now  akcicd. 

AJiJ.         1  i6,  314.  Sc::  title*  Svj'uMtt  i  Tre/pa/t, 

LIGHTS  AND  LAMPS.  Houfeholders  in  Mio'Jk/cx 
and  Surrr^  Kitliin  l^ic  bill»  cf  mortality,  to  fetout  lamp*, 
fro.-n  LaJj  doj  to  Michatlmefday,  z  If^.  W  M,  JeJ,  2. 
tf.  8.  ^  ij. 

With  rcfpc^i  to  i-jr-y^  and  Vi'lrrJt.-per  there  are  va- 
ricty  of  p.flj,  f  )r  piving,  Ughiing,  and  cleanfing  the 
ilrertj,  t^c.  r.ot  ncccfTxr}  to  enumerate.  See  title  ZWwr. 

LIUN.AvJiCM,  The  right  cf  cuuing  of  fuel  in 
woods ;  and  fumetimes  it  is  taken  fur  a  tribute  or  pay- 
Cicntdtte  for  th;  fame. 

LIGNUM  VIT^,  An  apolhccsry's  dnijr.  lipiim 
Vita  of  the  pruduA  of  the  Britijh  planiaitons  in  Atmt- 
ricA  may  be  imporlcJ  Ircc  from  culloms  and  impo* 
(ittnn!.  Stat,  j  da.  2.  J).  2.  c.  17.  S  5.  See  title  Navi' 

LIGNAMINA.  Timber  fit  for  buiWing.  Du  Frejhe. 

LIGULA.  A  copy  or  iranfcript  of  a  court  roll  or 
dfed  muit-.ored  by  Sir  Jehu  Majaard  is  his  jV/rm.  in 
Scrucai\  12  J^J,  I. 

LK.UillTOR,  A  Batterer  A.-j  Caaat.  29.  Sem/tn- 
U  (jf  opinion  that  it  fi^nifies  a  glutton,  from  the  Saxon  /i- 
etrat  vnhf^t,  Cvxvtil. 

LIMBS,  'i'hc  Limbs  as  well  as  the  Tfe  of  a  man  arc 
of  fach  high  value,  ta  tiie  eAimation  of  the  law  of  Eng- 
Ui>:J,  that  it  pardons  even  homicide,  if  comajr;"d  Jt  de- 
j<::Jinsh^  or  in  Ofilcr  to  prcferve  ihcm.  I  Csitun,  130. 

Ll.ME  ANn  LtMON-jUlCK,  Arc  liable  10  ccr- 
uin  duiiti  on  iroporiaiion.  ice  liilc  Kavigatisa  Adu 


LIMITATION, 
LiMiTATlo.J  A  certain  time,  alSgacd  by  flatute, 
within  vvi.ich  an  a^icn  mull  be  i)roughc. 

I.  Tht  Sature,  Origin tOHii  general  Rules  ai  ItLi/nt^ 
tatiottt  vf  Aciiom. 

II.  hlvtt  particalarlj  ef  the  Limitatient  cf  Aliens  at 

Mviu'td,  iMi»—\.Rtait-~~z.  Petiei^—aad  3.  Per- 

0/  tie  Time  ivbin  the  Right  ef  A^iea  aurutit 
ai  tc  h:  ajf  c^ed  bj  the  Staiutu  ;  Mil  ef  the  Count 
baaaJ  tbeirlj. 

Tie  Exee^ticHi  im  tbt  Statute  r^f  timitatiomu  Sta- 
tute z\  "Jae.  I.  e.  »6  ;  '  ■•  •  ; 
—t,Mtrihatt^M;cw.a! 

—4.  hxf'i:  ri  >  cn.l  H. 

ef  Deft.:  .  ,    o.  L.^  J. ; ,    i  J 


IlL 


IV. 


DJjt  barr.. 


■;-7.  Of  rr.:v: 
Of  PltiiJir.^. 


T.  Thi  lij^c  of  Limitaiian  is  two-fold;  £rfi(  lb 
wri(i,by  divers  afls  ct  i'arliamcnt ;  tecoodly,  to  make  a 
title  CO  any  inherttAi^ce,  snd  that  \%  by  the  Commim  Law. 
Ca  Lit,  !  14,  1 1  J. 

It  fe£.-n!,  that  by  tlic  Commor,  ^    ,  ■'  . 
or  fi.tcd  time  to  bnog  adluns;  t  y 
£ra-lo:t  ;,T't  Mtnrj  u.^r.ffn  '  a 

lirKiiaticreu:  baUnt  i  yet  i  ,  - 

taiion  of  A£iions  wa:  by  ■  i- 
mrnt;  »!fo,  lays  he,  thi»  .  ,  .  ■.  11;.  . '/ 
aJniiitcd  of  fcvrral  cxccpuci;s.  £ra^.  i/b.  i.  foi,  zzS  i 
z  Imj}.  95  :  Cb.  Ljit.  115:4  Cc.  10,  11. 

Bu:  by  the  ancient  law  there  was  a  ft:ired  time  for  the 
heir  of  the  tenant  to  daim  after  the  dL-:iih  of  his  a.iccflor, 
th."tt  is  t.i  fay.  a  year  and  a  day  after  he  was  fouiteen 
years  oM,  crelfc  he  !o.1  hit  land,  according  to  the  feudal 
text  J  Pi-ictcrta  fi  quti  i  ifiudaim  major  quatuerJedm  (tm:it 
fna  iisuria,  vcl  Kfgltgenua  per  ann.  (jf  diem  Jieterilt  quod 
feudi  iifveJiiiuTam  a  frs^rio  doming  n:a  fe/erit,  irojt/aelo 
boc  ffativ,  feudum  anittut  tif  ad  dcfr.i.tum  redml.  Spc.'m, 

The  fixing  upon  the  period  of  a  year  and  a  d*y,  upon 
fjvcral  otlKr  occafions,  fecm;  to  liavt-  been  deduced  from 
this  anciont  rule ;  and  on  this  occafion  was  pitched  upon, 
becaufc  the  ferviccs  appoinied  fccm  to  be  annually  com- 
puted ;  therefore  the  feud  was  ordered  to  be  taken  up 
within  fuch  time  as  fuch  annual  ferviccs  became  due,  or 
clfc  it  was  loft  and  returned  to  the  lord  ;  and  the  fame 
lime  that  uas  appointed  to  the  tenant  to  claim  front  the 
lord  was  alfo  appointed  to  malic  his  claim  upon  any  dif- 
fcifor ;  and  if  no  fuch  claim  was  maJc,  the  diffcifor 
dying  fciftd  cift  the  right  of  pofiL(5on  upon  the  heirs 
and  this  was  to  keep  the  fame  uniformity  in  point  pf 
lime  through  the  law,  as  alfo  that  the  lord  migl«  be  ^t 
a  certainty  uhom  he  might  take  fcir  his  tciiam,  and 
admit  upon  every  defccnt ;  and  fiucc  the  heir  cf  the 
tenant  anticni!y  loft  the  whole  l.iml.  in  cafe  he  did  not 
take  it  up  within  tim;-,  it  was  fu  the  tenant  fhould  lofc 
ths  right  .-'.nd  pofte*Iion,  in  cafe  he  did  not  claim  with- 
in the  fame  time  upon  the  diffeifor;  tliat  the  heir 
of  the  diff-ifor  might  be  in  peace,  in  ci.t  th.-  pcrfon 
that  had  light  did  not  make  his  clsim  upon  him,  and 
that  from  thenceforth  the  lord  might  icccivc  htm 
into  his  feud ;  and  as  upon  tlic  ancient  phn  of  ftudal 
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conSItuiior,  ifihe  hcJr  did  not  lake  up  the  feud  *lihtn  a 
year  and  A  day,  a  defcnion  and  dere'.itltion  Was  prefumcd ; 
Iballuif  the  difiVifcc  did  not  cbim  within  the  fame  un)e, 
tl'C  right  of  poflciEon  was  rclinquilhcd.  Sp/fm.  QhJJ', 
annus  1^  diet  32*  33. 

Before  the  jlat.  j2  TLk.  8.  c.  3.  ccrirun  remarkable 
pericds  Hcre  fixed  upon,  within  which  the  liiUs,  whereon 
men  dcGgncd  to  he  relieved,  mutt  have  accrued ;  thus 
in  the  time  of  //f«.  III.  by  the  ftatuie  of  Mcrten,  20 
f/ea.  3.  f.  8,  at  which  time  the  Limitation  in  a  writ  of 
fight  was  from  the  time  of  King  ficnry  I.  it  is  re- 
duced to  the  time  of  King  Hemy  II. ;  and  for  aflifes  of 
mart  d^ar.KfJiovt  they  were  thereby  reduced  frcm  the  laft 
return  of  Kmg  "Jifhrt  out  of  Irtland,  which  was  12  'Jo- 
bamis  ;  and  for  aflifes  of  novel  dijjafiftt  it  prima  trans/re- 
taii^Ht  Regis  in  Normonmamt  which  was  5  //<■«.  3,  and 
which  before  that  had  been  pcj}  uUimum  reddiium  Hen- 
rid  3.  dt  Uritonnia  ;  and  this  Limitation  was  .-Ufo  after- 
wards  by  the  lUtutes  Ifijim.  |.  (3  Ed.  1.)  e.  39,  and 
li'tjitn.  2.  (j  Ed.  I.)  e.  46,  reduced  to  a  narrower  com- 
pnls,  the  writ  of  right  being  limited  to  the  firll  corona- 
tion of  Hen,  IlL  For  thcfc  ancient  limitations,  fee  Co. 
Lii.  li.  /•;  15.  a\  2  Injf.  94,  95  :  2  R'.l.  Ahr.  111  : 
Hak*i  liij}.  of  the  LifM,  122  :  2  Kei,  ^j.  'Dils  la  ft  date 
of  Limiiacion  continued  fo  long  unaUcrrcd,  that  it  be- 
came indeed  no  Limication  at  all ;  it  being  above  three 
hundred  years  from  Henry  Ill's  coronaiign  to  the  year 
I  540,  when  the  Ibtutc  of  Limitations,  32  Hen.  8.  c.  2, 
was  made.  This  flatutc,  therefore,  indead  of  limiting 
anions  from  the  date  of  a  particular  event,  as  before, 
which  in  proccfs  of  years  grew  abufed,  took  another  and 
more  dirert  courfe,  which  might  endure  for  ever,  by 
limiting  a  certain  period  of  time  previous  to  the  com- 
mencement of  every  fuit.  See  3  Ccmm,  c.  10.  p.  189. 

There  are  now  feveral  Jlatutts  ef  LimsiaticHt  by  which 
acertain  time  is  prcfcribed,  beyond  which  no  pUintitTcan 
lay  his  caufc  of  aflion.  This,  by  32  lien.  8.  c,  2, 
in  a  If'nt  cf  Right  is  60  years.  In  affizes,  writs  of 
Cntr'y,  or  oikzr  p^^'ijiry  o^Isqks  real^  of  the  feiCn  of  one's 
anccflors  in  land.^ ;  and  either  of  their  fcifin  or  one's 
own,  in  rents,  fuits,  and  fervices ;  50  years.  And  in 
alliens  real  for  lands  grounded  upon  one's  own  fciftn  or 
pofTefTion,  fuch  po^elTion  mufl  have  been  within  30 
years.  By  fiat,  1  ^i^iry^  ft.  2.  e.  5,  this  Limitation  does 
not  extend  to  any  fun  (or  Jd-ven/ons,  upon  rcafons  here- 
after mentioned.  Sccpeft.  II.  1. 

By  ftiit.  21  Jac.  I.  f.  2,  a  time  of  Limitation  was  ex- 
tended to  the  cafe  of  the  King,  rjz.  fixty  years  prece- 
dent \o  February  10,  1623  ;  3  hift.  but  this  be- 
coming incftcftual  by  cfP.'ix  of  time,  the  fame  term  of 
Limitation  was  fixed,  by  ftat.  9  Geo.  3.  e.  16,  to  com- 
mence and  be  reckoned  backwards,  from  the  time  of 
bringing  any  fuit  or  other  proccfn,  to  recover  the  thing 
in  qutltion  ;  fo  that  a  poflcflion  for  fixiy  years  is  now  a 
bar  even  againft  the  prerogative,  in  derogation  of  the 
Ancient  maxim,  nullum  ttmpus  tKcurrit  re^i.  Sec  this  Dic- 
tionary, title  AO-Tf,  V.  2. 

By  ftiii.  21  'Jae.  i.  c.  16,  the  time  of  Litnitation  in 
any  writ  of  /crmedon,  is  20  years ;  and  by  a  confc- 
quence,  :he  (ame  term  is  alfo  the  Limitation  in  every 
aftion  of  Ejeffm/st ;  for  no  cjcftment  can  be  brought, 
unlefs  where  the  lefiur  of  the  plaimifi"is  cniillcd  10  enter 
on  the  lands ;  and  by  this  Iluute  (21  Jtte.)  no  et::ry  can 
be  made  by  any  man  unltfs  wiihia  xo  years  after 
Vou  IL 


his  right  fhall  accrue.  And  by  ftat.  4^5  v/jtfl.  e.  |6» 
ro  entry  thati  be  of  force  to  fatisfy  the  faid  llaiute  of 
Liniitations,  or  to  avoid  a  fine  levied  of  land*,  unlefs  an 
atflton  be  thereupon  commenced  within  one  year  after, 
and  profccuxd  tvith  etfciti.  See  this  Dl£ltonary,  tides 
EjeS:tntnt\  Entry  %  Fine. 

By  the  fame  tia:u:c,  zi  Jeu.  1.  <.  16,  (which, from 
the  general  extent  of  it  to  almoft  all  actions,  is  ufually 
termed  emphatically.  The  Staiuit  ef  Litxtiatioast)  all 
aftiors  of  trefpafs,  (yacr/ t/att/j/wyr*^//,  or  othcrwifc.J 
detinue,  trover,  replevin,  account,  and  cafe,  (except 
upon  accounts  between  merchants,)  debt  on  iimple  con- 
trad,  or  for  arrears  of  rent,  are  limited  to  6  years 
after  the  ciufe  of  .-.ftion  commenced  ;  (and  fee  fat.  4  (3f 
5  Jnn,  c.  16.  peft.  IIL  fa.)  Aflions  of  affault,  menace, 
battery,  mayhem,  and  imprifonment.  muil  be  brought  ' 
within  4  years ;  and  aflions  for  words  within  2  years 
after  the  injury  committed. 

Uy  ftat.  27  Geo.  3.  e.  44,  fulls  in  Eeeleftaftiea!  Cciir:s 
for  defamatory  words  rsull  be  commenced  within  fix 
months. 

Byy^o/.  31  Eliz.  c.  5,  all  fuits,  indictments,  and  in- 
formations upon  any  pi'ial  ftntuies,  where  any  forfeiture 
is  to  the  Crown  alone,  ihall  be  fued  within  z  years  ; 
and  when  the  forfeiture  is  to  a  Subjecl,  or  to  the  Crown 
and  a  Subjeft,  within  ent  year  after  the  offence  com- 
mitted ;  unlefs  where  aity  other  time  is  fpccially  li- 
mited by  the  ftatute. 

By  ftat,  10  ^r.  3.  c.  14,  no  Writ  ef  Errert  Scire  Fa- 
das,  or  other  fuit,  fhall  be  brought  to  reverfc  any  Judg- 
ment, Fine,  or  Recovery  for  error,  unlcfs  it  be  profccuted 
within  20  years.  Sec  this  DiiSttonary,  titles  Emor ;  Fiat 
cf  Laiidi  ;  Judgment. 

A  writ  of  error  to  rcvcrfc  a  Common  Recovery  cannot 
be  brougiit  after  twenty  years,  tiiough  the  right  of  the 
plaintiff  in  error  accrued  within  that  lime.  2  Stra.  1257. 

No  llatulc  has  fixed  any  Limitation  to  a  Hond  or  Spe- 
cialty ;  but  where  no  intercll  has  been  paid  upon  a  bond* 
and  no  demand  proved  thereon  for  twenty  years,  the 
Judges  recommend  it  to  the  Jury  to  prefume  it  dif- 
charged,  and  to  find  a  verdifl  for  the  defendant.  2  Ttnn 
Rep.  370.  See  this  Difiionary,  title 

IL  I.  Bv  ftat.  32  //.  8.  f.  2,  it  is  enaflcd,  *•  That  no 
perfon  fhall  from  ilicnccforth  fue.  have,oc  maintain,  any 
writ  of  right,  or  make  any  prel'cription,  title^  or  claim» 
to  or  for  any  manors,  lands,  tenements,  rents,  annuities^ 
commons,  penfions,  portions,  corodies,  or  other  heredi- 
taments, of  t^c  pofleCion  of  his  or  ihetr  anceltar  or  pre- 
deceffor.  and  declare  and  alledgc  any  further  fcifin  or 
poflcflion  of  his  anccllor  or  predecefTor,  but  only  of  the 
fcifin  or  poflcflion  of  his  anccflor  or  predeceflbr,  which 
hath  been  or  now  is.  or  fhall  be  fcifcd  of  the  fkid  manors^ 
l.'<.nds,  tencmer.t5,  r^nts,  annuities,  commons,  penfions, 
portions,  corodies,  or  other  hereditaments,  within  thrce- 
fcore  yeais  next  before  the  tefte  of  the  fame  writ,  or  nc.xc 
before  the  fatJ  prefcription,  title,  or  claim  fo  hereafter 
to  be  fued,  commenced,  brought,  m.-ide,  or  had." 

And  it  is  further  cna^cd  by  the  fitid  flatute,  par.  2, 
•*  That  no  manner  of  perfon  fhall  foe,  have,  ornuintain 
any  a??ife  of  eicr:  d'aneeftcr,  cofena^^e,  .tylc,  writ  of  entry 
upon  difll'ifin,  done  to  .tny  of  his  ancell')rs  or  prcde- 
ceifors,  or  any  m3>nors,  lands,  tenement*,  or  ether  here- 
diumenU^of  any  fuiihcr  feifia  or  pofTcflioa  of  Us  or 
1>  d  their 
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tfcclr  ancedor  or  prcdeccffor,  but  only  of  the  fcifin  or 
paScfllon  of  his  or  tlicir  anceltor  or  prcdeccfibrf  which 
was  or  hereafter  (hall  be  fetfcd  of  the  fame  manon. 
Iftndi,  tc^cmcnti,  or  other  herediuments,  within  fifty 
years  next  before  the  uj{t  of  the  original  of  the  fame 
writ  hereafter  lo  be  brought,*' 

It  is  further  cnaftcd,  fur.  3,  "  That  no  perfon  flnll 
fuc,  have,  or  maintain  any  aAioa  for  any  manor^>  l.tnd.-, 
ceuements,  or  other  hereditaments,  of  or  upon  hi)  or 
their  o.vn  feifin  or  pofTelGon  therein,  above  thirty  years 
r.ixt  before  the  ttf.t  of  the  original  of  the  fame  writ 
hereafter  to  be  brought," 

And  further,  far.  ^.  «•  That  no  perfon  fiiall  hereafter 
make  any  arowry  or  cognizance  ior  nny  rent,  fuit  or 
fervice,  and  allege  any  fetfin  of  any  rent,  fuit  or  fcrvicc, 
in  the  fame  avowry  or  coi;nizancc  in  the  polTellion  of 
any  other,  whofe  eftate  he  (ha!!  pretend  or  claim  to  have, 
above  fifty  years  next  before  the  making  of  the  faid 
avowry  or  cogniziuce." 

Fifty  years  is  the  true  term  (?f  Limitation  in  this  in- 
nancc  ;  though  RajialV%  and  fame  other  editions  of  the  rta- 
tutes  make  it  only  forty  years;  an  error  adopted  by  Ctkf^ 
(2  inft,  9j;,)  and  other  writers.  See  3  Cemm.  c,  10. 
/.  189,  /r  c. 

And  it  \i  further  ena^ed  by  the  faid  llatute,  par.  j, 
•*  That  all  formcdons  in  reverter,  form.-dons  in  re- 
mainder, and  J'crre  facias  upon  fines  of  any  manors, 
lands,  tenements,  or  oilicr  hereditaments,  at  any  time 
hereafter  to  be  fusd,  (hall  be  fucd  and  taken  within  fifty 
years  next  after  the  title  and  cauTe  of  adion  fallen,  and 
at  no  time  after  the  fifty  years  pall." 

Note  ;  This  llatate  hath  the  ufoal  faving,  for  infants, 
feme  covens,  pcrfons  in  prifon,  and  bcyon  l  fea. 

In  the  conftni^on  of  this  ItatJte  it  hath  been  holden. 

That  in  a  fbrmedon  in  reverter  or  remainder,  or  on 
^  fiirt facia: t  On  a  fin?  of  fuch  nature,  the  demandant 
ficcd  not  mention  the  ft.itutc  in  order  to  make  out  liis 
title;  but  the  lefiani,  if  he  -.vould  take  advantage  of  it, 
mufl  pirad  it.  /)•.//■  315.  ^. //.  tel.  So  in  an  avowry  for 
rent.  Miff  i\.  pi.  ica:  1  AW.  Rtp.  50. 

it  has  been  held,  that  this  llatute  being  in  ref)ra;nt  of 
the  Common  Law,  ought  to  be  conUrucd  ftriClly;  that 
therefore  it  docs  not  extend  to  a  formcdon  in  dc/ienaert 
tf^avit  nnr  rt/cozti.  4,  Cp.  8 :  I  j^Kii.  16 :  Lit.  Rep.  342. 

To  a  bill  in  Chancery,  to  be  relieved  touching  a  rent- 
charge  upon  lands  by  a  will,  the  defendant  pleaded  the 
Aatute  of  Limitations,  and  that  there  had  been  no  de- 
mand or  payment  in  forty  years  ;  and  it  was  held,  that 
this  Aatuie  concerns  only  cutlomary  rents  between  land- 
lord and  tenant,  and  not  any  rent  that  commences  by 
grant,  whereof  the  commencement  may  be  Oiewn. 

The  llatute  does  not  extend  to  the  fervices  of  cfcuage, 
homage,  and  fealty,  for  a  man  may  live  above  the  time 
limited  by  the  aA ;  nciLhcr  doth  it  extend  to  any  other 
ftffvicc  which  by  common  pofllbtHty  mny  not  happen  or 
Iwcome  due  within  fixty  years,  a*  to  cover  the  hall  of 
the  lord,  or  to  a'.ierd  the  lord  10  the  war,  isV.  Co.  tii 
M^.a'.  2  lajt.  95  :  4  Co.  10,  Hcviri  cafe ;  8  Co.  65  : 
3  Uv.  . 

Ana  where  the  tenure  is  by  homage*  fcalt)*,  and  cf- 
cu-ge  uncertain,  and  by  fui:  of  court  or  rent,  or  any 
©ihcr  annual  fervice,  ihc  feilin  of  the  fuit  or  rent,  or  any 
•other  annual  fcrvici.*,  is  a  good  fcifin  of  the  homage, 
■/ealty,  or  Ci'cuigc,  or  other -accidental  fervices,  as  waid- 


fhip,  heriot-fcrvice,  or  the  like.  1 1nji,  96  :   4  Cn.  8.  ^  : 

If'tmb.  31 ;  Hatt.  50  :  2  Rttt.  Rep  392. 

flat.  1  Mar.ji.  z.  c.  5,  it  is  cnafted,  "That  Oie 

fat.  32  Hen.  8.  e.  2,  (hall  not  extend  to  any  writ  of 
right  of  advowfon,  qnareimpiAitt  or  aflife  of  darrar.  pre- 

fentfsentt  nor  jus  pett  inaiui,  nor  to  any  writ  of  right  of 
ward,  writ  of  ravilhnient  of  ward  for  the  wardlhip  of 
the  body,  or  for  the  wardfhip  of  any  cadles,  honours, 
manors,  lands,  tenements,  or  hereditaments  holticn  by 
knight-fervicc ;  but  that  fuch  fuits  ii^ay  be  brought  ai 
bctore  the  making  of  tlie  faid  a^. 

There  is,  therefore,  no  Limitation  with  regard  to  the 
time  within  which  any  anions  touching  advowfons  are 
to  he  brought ;  at  Icall  none  later  than  the  times  of 
RiiiHtrJ  I,  asyd  Hetrj/  III.  And  this  upon  very  good 
rcafoni  becaufe  it  may  cafily  happen,  that  the  title  to 
an  advowfon  may  not  come  in  quellioo,  nor  the  right 
have  opportunity  to  he  tried  within  60  years  ;  wbi;h 
is  the  longeft  period  of  Limitation  a/IigncJ  by  ihey?^f. 
32  Hrit.  8.  £.  2.  For  Sir  EJvjarJ  Ceke  fays,  that  there 
was  a  parfon  of  one  of  his  churches  that  had  been  in- 
cumbent there  above  fifty  years ;  nor  arc  inltances  want- 
ing where  two  facceffive  incumbents  have  continued  for 
upw.^rds  of  one  hundred  years.  Had  therefore  the  laft 
of  ihefe  incumbents  been  the  clerk  of  an  ufurpcr.  or  had 
been  prt-fentcd  by  lapfc,  it  would  hai'C  been  reccfiary 
and  unavoidable  for  the  patron,  in  cafe  of  a  difpute,  lo 
have  recurred  back  above  a  century,  in  order  lo  have 
Ihown  a  clear  title  and  fjifin,  by  prcfcntation  and  ad- 
mifiion  of  tiie  prior  incumbent.  But  though,  for  ihefc 
rcalons,  a  Limitation  is  highly  improper  with  refpefl 
only  to  the  length  of  time,  ytt  as  the  title  of  advowfons 
is,  for  want  of  fome  Limit^itions,  rendered  more  preca- 
rious than  that  of  any  other  heieditament,  {cfpccially 
fince  the  fai.  7  Jniz.  c.  18,  hath  allowed  poffciTory 
adtions  to  be  brought  opon  any  prior  prefcntatlon,  how- 
ever difta-it,)  it  might  perhaps  be  bcner,  ifa  Limitation 
were  ellabiilhed,  ivith  rcfpeil  to  the  number  of  avoid- 
ances ;  or  rather  if  a  Limitation  were  compounded  of 
the  length  of  time  and  the  number  of  avoid.inces  toge- 
ther :  lor  inibnce,  if  no  fcifin  were  admitted  to  be  al- 
leged in  any  of  thefc  writs  of  patronage  after  fixty  years 
anii  three  avoidances  were  pall.  3  Comm.  c.  16.  /.  25c. 

\iy  ftitr.  2I  Jttc.  I.  (.  16,  which  the  preamble  declarer 
to  be  for  quict>ng  men's  cllates,  and  avoiding  of  fuits,  it 
is  cnailed,  *'  Tiiat  all  writs  of  formedon  in  dcfccnder, 
formcdon  in  rc:n.-iinder,  and  formedon  in  reverter,  at 
any  time  hereafter  to  be  fucd  or  brought  of  or  for  any 
manors,  lands,  tenements,  or  hereditaments,  whcrcunto 
any  prrfon  or  perfon*  now  hath  or  have  any  title,  or 
caut'c  to  have  or  purfuc  any  fuch  writ,  (hall  be  fued  and 
taken  within  twenty  years  next  after  the  end  of  this  pre- 
fcnt  feflion  of  parliament ;  and  sficr  the  faid  twenty 
years  expired,  no  perfon  or  pcrfons,  or  anv  of  their 
htirj,  lhall  hai^e  or  maintiin  any  fuch  writ  of  or  for  any 
of  the  faid  manors,  lanoj,  tenenieots  or  hcreditimcnts  ; 
aiid  iliar  all  *rits  of  formcdon  in  dcfcendcr,  Jbrmedon 
in  reinaindi-r,  formcdon  in  reverter,  of  any  manors, 
lands,  lencmenls.  or  other  hereditaments  whatfocver,  at 
any  time  hereafter  to  he  lucd  or  brought  by  occafion  or 
means  of  any  title,  or  caufc  hereafter  happening,  (hall 
be  fued  and  taken  within  twenty  years  next  after  the 
title  and  caufc  of  aftion  firll  dcfcendcd  or  ftJIen.  and 
at  no  lime  after  ihe  faid  twenty  years;  and  that  no 
perfgn  or  perfoos  that  now  hath  any  right  or  title  of 
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entry*  into  an/  manors,  lands,  tenements^  or  heredita- 
rienis,  nokv  htld  from  him  or  them,  (hill  thereinto  enter* 
but  within  twenty  yenrs  ncxc  alter  the  enti  ot  this  pre- 
fent  IclTuin  ot  parliament,  or  within  twenty  yeari  next 
after  any  other  liilc  of  entry  accrued  ;  and  thai  no  pcr- 
fon  or  peflon>  Dial!  at  any  ime  hercifier  make  any  entry 
into  any  l.ind>,  tenements,  or  hereditaments,  biit  within 
Iwecity  years  next  after  his  or  their  right  or  litle,  which 
ihall  hereafter  (iiU  dcfcemi  or  accrue  to  the  fame;  and 
in  default  thereof  I'uch  perlbits  lo  not  entering,  and  their 
heirs,  llull  utterly  excluded  and  dil'ablrd  from  fuch 
entry  after  to  be  m:<de;  any  former  law,  t^e. 

"  Provided,  That  if  any  petfon  or  perfons,  that  is  or 
ihall  be  emitted  to  fuch  writ  or  writs,  or  that  hath  or 
iball  have  fuch  right  or  title  of  entry,  be  or  fhall  be.  at 
thctime  of  ctic  laiJ  right  or  title  fitW  defcended.  accrued, 
come,  or  fallen,  within  the  age  of  one  and  twenty  years, 
feme  covert,  non  tompcs  mtntist  tmprifoncd,  or  beyond 
the  feas  ;  that  then  fuch  perfon  and  pcrfon^,  and  his  and 
their  heir  and  heiri.  Ihall  or  may,  notwithtlanding  the 
fa!d  twenty  years  be  expired,  bring  his  aftiun,  or  make 
his  entry,  as  he  might  have  done  before  this  atfl  ;  fo  as 
fuch  pcrlon  and  perfons,  or  his  or  their  heir  and  heirs, 
fhall  within  ten  years  next  after  his  and  their  full  age, 
diicoverture,  coming  of  found  mind,  enlargement  out 
of  prifon,  or  coming  into  this  realm,  or  death,  take  be- 
nfhtofand  fuc  forth  the  fame,  and  at  no  time  after  the 
faid  ten  years.'* 

In  the  conltrudion  of  this  part  of  this  (latute  it  hath 
been  holden. 

That  the  poflfefiion  of  one  joint-tcnaol  is  the  pofTef- 
fion  of  the  other,  fo  far  as  to  prevent  this  llatute. 
vSolk.  285. 

That  a  claim  of  entry  to  prevent  ihc  ftalote  of  Limi- 
tations  mull  be  upon  the  land,  unlefs  there  be  fomc  fpe- 
cial-reafon  to  the  contrary,  i  Saik.  aSj. 

That  if  a  perfon  h--  barred  of  his  formrdon,  he  is  not 
thereby  hindered  to  purCiie  liis  right  of  entry  which 
aficniards  accrues  to  htm ;  no  more  than  a  petfon  who 
has  fcveral  remedies,  and  difcliargcs  one  of  tiiem,  is  ex* 
cinded  thereby  from  purfuing  t'lc  others,  i  L^inj.  781  : 
I  Saik.  339  :  '2  Sali,  42a. 

W'yi.  has  had  pofT-ffion  of  latrds  for  twenty  years  with- 
out interruption,  and  then  B.  gets  pofTefli^n.  upon  which 
A.  is  put  to  his  ejectment;  thought,  is  pliiiiiiif,  yet  tb= 
polfefljon  of  twenty  ytars  lh.i!l  Dc  a  j^m^i  litlc  in  him, 
as  if  he  had  Hill  bscn  in  poirciiion  ;  hccufc  a  polTclIion 
for  twenty  years  \s  liKc  a  dclcent  whicJi  toils  entry,  anj 
gives  a  right  uf  polf^tfion,  which  i^  I'utBcient  to  maintain 
tin  cjiri^mcnt.  1  Sali.  42*  :  laid  to  have  been  twice  fo 
ruled  by  fhh. 

If  one  tenant  in  common  receives  the  whole  prohts 
for  twenty  years,  or  more. .yet  this  does  not  bar  his 
companion ;  for  the  ftntutc  of  Lioiitations  never  runs 
a^iin:!  n  man,  but  whuic  he  is^aftu  illy  outlcdor  didl-ifed. 
t  Saik.  423. 

Ic  has  been  ruled,  that  copyholds  are  within  the  tiatuie 
of  Limitations  ;  bccaule  it  is  an  ad\  made  for  the  prefcrva- 
lionof  the  public  quiet,  and  no  wa/s  tending  to  :hc  pre- 
judice of  the  lord  or  tenant.  Mcer  ^10. 

Kccicfi  itlical  pcrluT.-.,  it  has  been  faid,  are  not  bound 
by  any  of  the  llatute^  o\  Limitations,  becuufe  it  would  b  - 
a.  fide-wind  to  evade  the  flaiutcs  made  to  prohibit  their 
sdienaiions.  Comp.  incumh,  429. 


2.  By  fiat.  31  El:z.  c.  5.  par.  5.  it  is  enabled,  "  That 
all  aflions,  luit^,  bills,  indiflmenta.  or  informations, 
which  ftiall  be  brought  for  any  forfeitjre  upon  any  ftaiute 
peital,  mad:?  tir  to  be  made,  whereby  the  forfeiture  is  or 
Ihall  be  innited  to  the  Qjeen,^..  (hall  be  brought  with^ 
in  two  yean  after  the  ottencc :  and  that  all  acliorts,  fuits, 
bills,  or  informations,  which  Oiatl  be  brought  for  anjr 
forfeiture  upon  any  penal  llatute,  made  or  to  be  made, 
except  the  Itatutes  of  tillage,  the  benefit  and  fuit  where- 
of is  or  Ihall  be  by  the  faid  llatute  limited  to  the  Queen» 
her  heirs  or  fucccfTors,  and  to  any  other  that  fhall  pro- 
fecuie  in  that  beh<ilf.  Ihall  be  brought  by  any  perfon  that 
may  lawfully  fue  for  the  fame  within  one  year  next  after 
the  oS*ence  committed  ;  and  in  default  of  fuch  purfuit, 
that  Chen  the  fame  ihall  be  brought  for  the  Queen's 
Majcfty.  her  heirs  or  fucce.Tors,  any  time  within  the 
two  years  after  that  year  ended.  Where  a  fhorter  time 
is  limi;cd  by  any  peaal  llatuc,  the  profccotion  mull  be 
within  that  lime.'* 

Alfo  kc  jiaii.  iS  Kl.'z.      5  :  at  7'*^-  ^-41 
former  requiring  a  memorandum  of  the  d;iy  of  exhibits 
ing  an  information,  the  latter  an  oath  from  the  informer. 

Jn  the  conilru^on  of  thcfe  Uatutes  it  hath  been  holden* 

That  the  JfM.  21  'Jnf.  1.  r.  4,  docs  not  extend  to  any 
offence  created  lince  that  llature  ;  fo  that  profecutions  on 
fubfequent  penal  ilatutes  arc  not  rellrained  thereby,  but 
that  Uatuis  is  to  llieoi  as  it  were  repealed  fra  taato^ 
1  Saik.  372,  3  :  5  Moii.  4Z5.  And  that  the  faid  Hatule, 
21  Jae.  I,  only  applies  to  thofe  penal  Ilatutes,  on  which 
proceedings  may  be  had  before  the  JulUcss  of  A 
Juflices  of  the  Peace,  tjJc.  3  Ttrm  Rep.  362. 

That  if  an  oSence  prohibited  by  any  penal  flatute  be 
alfo  an  oH'tnce  at  Common  l.aw,  the  profccmion  of  it  a* 
of  an  oficnce  at  Common  L.iw,  is  00  way  rellrained  by 
any  of  thefc  ilatutes.  liiM.  270:  ^MiJ.  144. 

That  if  an  information  mm  quam  be  brought  after  tlie 
year  on  a  pen.il  llatute,  which  gives  one  moiety  to  the- 
informer,  and  the  other  to  the  King,  it  is  naught  only 
as  to  the  informer,  biU  good  for  the  King.  Cro,  Cer, 
331  :  Cro.  ytu.  %tb  \  and  viae  DuUf.  60. 

When  the  forfeiture  i^  to  thr  Crown  and  a  Sabjc^,. 
a  common  informer  mull  fue  v^ithin  one  ycir.  and  l^e 
Crown  may  prolecut'^  for  the  whole  penalty  at  any  tiaie 
within  two  years  after  that  year  ended.  3  Comm,  r.  20. 
p.  307,  in  n. 

That  if  a  fo  it  on  a  penal  flatute  be  brought  after  the 
limited  time,  th^:  di-f.r.Jjnt  need  not  ptcad  the  Itatuie*. 
but  may  take  advantage  of  ic  on  the  general  tfiuc. 
I  Shtxc.  353. 

I'hat  the  paity  gricveJ  is  not  within  the  reflra^nt  of* 
thefc  llatute;,  but  may  fuc  in  the  fame  manitcras  before.. 
Cio.  E/iz.  64;:  A'tf/  71  :  3  Ltea.  237. 

It  fccms  doubtful,  whether  a  fuit  by  a  comrnoa  10- 
former  on  a  penal  fUitute,  which  firfl  gives  an  adton  to- 
the  party  grieved,  and  in  his  dcfaulc>.  after  a  certain 
time,  to  any  one  who  will  fue,  be  withia  the  lellraint  of 
thcfe  Ilatutes.  1  Sho-.v.  153.  354. 

It  has  been  held  by  three  judges, .that  fuiog  out  a 
latitat  'vithin  the  year  was  a  ruiHcicni  comm?f)Ccment  of' 
the  (nit  to  five  the  limitation  of  time  on  a  penal  tUiute; 
becaufc  the  Uiitat.  is  the  original  in  U.  R,  and  may  bs 
continued  on  record  as  an  <iriginal.  But  Heit  hc'Ai 
othciwiLC)  for  the  a£lton  bein^  for  a  penalty  given  by.ai 
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Aatate,  the  pl.tiniifT  mWhc  have  brought  an  aAion  of 
debt  by  origin^  111  B.  R.  becaufe  the  llaiute  givci  the 
aAion ;  and  as  bcM,  that  there  wjLt  b  oifTurcnce  between 
a  civil  adiDn.  aitd  an  action  given  by  llatute;  for  in  the 
fir!l  caf*:,  the  fuing  out  a  lunat  ^viihin  the  time,  and 
continutpg  it  afterward!,  wilt  be  futn:icnc;  but  in  the 
other  C£i'c,  It  the  party  procrrds  by  bill,  he  ought  to 
file  hit  bill  mihio  time,  that  it  may  appear  fo  to  be  upon 
the  record  itfeU'.  C^r/&.  232:  6'm<w.  353.  But  upon  a 
wi-t  of  error,  <ill  th*;  Jddgei  in  the  Hxcneqocr  Chrtmbcr 
held,  rudi  a  iuiititt  M  a  kind  of  original  in  the  King's 
Bench.  zLJ.Ruym  88^  And  accordingly,  in  two  fub- 
fet)ucnt  cafes,  it  w«s  hi  lurn  to  be  a  good  commencement 
of  the  fuit  in  a  penal  action,  i  Bi>rr.  ly^o:  i  B^rr.  xz^y. 
Ciyu.'f,  454. — See  a«  to  LimiTaiiani  of  Indictments,  and 
Informations  in  criminal  c-tfcs,  this  Diilionary,  titles 
jifftali  JiiJu/ntenti  /»/ermaiiMi  7'rea/eHt  Sec. 

^.  By JfM.  21  'Jac,  1.  tap.  16.  k  is  enisled.  That  all 
aAion^  on  the  cjfe  fjr  words  lhall  be  commenced  and 
fucd  within  TWO  years  mtxt  afttr  the  words  fpoken,  and 
not  after. 

In  the  conlUudion  of  this  branch  of  the  fiatute  it  hath 
been  hoiden. 

That  an  aAionof fcandsltim  magtuitum  is  not  within  the 
ftatute.  Ut  Rep.  34^  :  3  Krh.  6+5. 

That  it  extends  not  to  anions  for  fljnder  of  title  ;  for 
that  is  not  properly  flandcr,  but  a  cau:e  of  damage;  and 
the  (lander  intended  by  the  ftatuie  is  to  the  perfon.  Cro. 
Car.  141. 

That  if  the  words  are  of  themfelves  aclionable,  with- 
out the  ncceflity  of  alleging  fpecial  dam.igcs,  although 
a  lofs  enfuestyet  in  this  cafe  the  Itatutc  pt  Lt  niuiions  is 
a  good  bar;  but  if  the  words  at  the  time  ot  the  fpcak- 
ing  of  them  are  00c  aftionablc,  bat  a  fubfequcnt  lofs 
enfues»  which  entiiles  the  plaintiiF  to  his  action,  in  fuch 
csfe  the  lUtutc  is  no  bar.  i  SiJ.  95  :  Rajm.  61  :  and  fee 
3  A/ci/.  III. 

That  if  an  adion  for  words  be  founded  upon  an 
indictment,  or  other  matter  of  record,  it  is  not  within 
this  n.uute.  I  SiJ.  95. 

By  the  fame Jiat.  21  Jac.  I.  c.  16,  it  is  enabled,  that 
all  aoions  of  trefpaf^,  ofaiTault,  battery,  wounding,  im- 
prifonment,  or  any  of  them,  ihall  be  commenced  and 
iued  within  four  years  ntxt  after  the  caufc  of  fuch 
actions  or  fuits,  and  not  after. 

It  feems,  that  if  a  m.n  brings  trcfpafs  for  bea;ing  his 
fervant,  ptr  t^uod ftrvitutm  am-.jh^  this  is  not  fuch  an  ac- 
tion as  is  within  this  branch  of  the  Itatui^,  being  founded 
on  the  fpecial  dam-ige.  1  Saik.  ac^  ;  5  jl/c*/.  74 

If  to  an  aAton  of  a/TauU,  battery,  and  impritbnment, 
the  defendant  pleads,  as  lo  the  affault  .ind  imprifonment, 
the  llatute  of  Liinttatloni,  uicliuut  anfwering  particularly 
to  the  battery,  otherwifc  than  by  ufing  the  words  tranj- 
grtljh  pradtclat  it  is  fufficient;  for  ihefc  words  are  an 
anlwer  to  the  whole.  1  htv.  31. 

By  the  fame  fi:it.  1 1  Jac,  1.  c.  16,  it  ii  enaAed,  thai 
all  adioos  of  trcfpirs  ^uare  ilaafum  fttgit,  all  anions  of 
trcfpafs,  drtinue,  aflior>  jar  trimcri^v\^  replevin  for  taking 
away  of  goods  and  chatteU,  all  action-^  of  account,  oih^r 
than  fuch  account'  as  concern  the  trade  uf  merchandize 
between  merchant  and  merchant,  their  faflors  or  fer- 
vanls,  all  aftions  on  the  cift-,  (other  than  for  dander,) 
all  anions  of  debt  grounded  upon  any  lending  or  contra^ 
without  fpeclalcy,  and  all  aflions  of  debt  for  arrearages 


of  rent,  ihall  be  comnenced  and  fucd  within  six  years 
11.-.V/  mfitr  the  caufe  of  aAion. 

ProvifioD  is  made  for  feme-coverts,  perfons  that  arc 
WA  ampci,  iroprifoncd,  or  beyond  'ea. 

Und.  r  the  head  of  A^ons  uj  on  he  Cafe  are  included 
a<5lion>  fcr  libels,  criminal  conv.rf^iiior,  f-iiudioo,  ar.d 
anions  for  fuch  words  as  are  not  atlionablc  without  a 
fpecial  damage;  and  all  other  adioos  on  the  cafe, 
being  of  eifuai  mifchief,  and  plainly  within  the  intention 
of  the  legilUturc.  See  Cre.  Car.  245,  333  :  2  S-H'itd, 
120:  2  jl/iiA  71  ;  I  SiJ.  4^5;  iComm.  e.  8.  307,511 
».  As  loaCUon^  in  the  Admiralty  for  Seamen's  wages,  fee 
p^yi.  III. 

it  hath  been  adjudged,  that  an  a^ion  of  debt  on  ^at. 
J  ^5*  ;  £d.  6.  r- 13,  for  not  fcttitig  out  tithes,  is  not  witiitn 
the  llaiute ;  the  adion  being  grounded  on  an  ad  of  Par- 
liament, which  is  the  highell  record.  Crs.  C.jr.  5  t  3  ;  7'a- 
/orjr  V.  Jaekjiim'.  I  Sound.  3S:  2  Sai>nJ.  66:  I  Std.  Jcj, 
415  :  I  AW-.  9;  :  2  Kth.  462. 

So  an  action  of  debt  for  rent.referved  on  a  leafc  by  in* 
denture  is  out  of  the  llatote,  the  Icafe  by  indenture  being 
equal  to  a  fpecialty.  Hutt.  109:  1  Sound.  38. 

Alfo  an  aflion  of  debt  for  an  e(capc  is  not  within  the 
Aatute;  not  only  bccaufe  it  is  founded  in  maUfcie,  and 
arifcf  on  a  contr<ti:l  in  Uw,  which  is  different  from  thofe 
adicas  of  debt  on  a  lending  or  contrad  mentioned  In  the 
lUtute,  but  a!fo  bccaufe  it  is  grounded  on y?^/.  1  Rich.  2. 
tap.  12,  which  tirft  gave  an  idion  of  debt  for  ancfcape, 
there  being  no  remedy  for  creditors  before,  but  by  adlion 
on  the  Cife.  i  Sau^id.  37  ;  JoKts  v.  Pepti  1  Lev.  191 ; 
2  Kth.  903  ;  t  Std.  30J. 

So  this  (Vacate  cannot  be  pleaded  to  an  a^ion  of  debt 
brought  againil  a  llieriff  for  money  by  him  levied  oa 
a  Jieri  facias  \  bccaufe  the  a^ion  is  founded  in  maltficio, 
as  alfo  upon  the  judgment  on  which  the  feri  faciat 
iffjed,  which  is  a  matter  of  record.  1  hUd.  212,  245  ; 
2  Sbviv  79 

An  adion  of  debt  on  an  award  under  the  hand  and 
feal  of  the  arbitrators,  though  the  fubmiflion  was  by 
parol,  is  not  within  the  (latute.  2  Sound.  64  :  Sid.  415  : 
|Z^.  273:  2  iJ/i.  462,  496,  553. 

An  aflion  of  debt  for  a  Ane  of  a  copyholder  is  not 
within  the  ftatutc.  i  Ktb.  536  :  1  Lfv.  273. 

If  a  man  recovers  a  judgment  or  fentcnce  in  Trance 
for  money  due  to  him,  the  deb:  muft  be  confidered  here 
only  as  a  debt  by  fimple  contra^,  and  the  (blute  of 
Limitations  will  run  upon  it.  xVtin.  540  Std  iju.  Sec 
Doi^il.  I. 

If  the  plaintiff  be  in  England  at  the  time  the  caufc  of 
adion  accrues,  inc  time  of  Limitation  begins  to  run,  fo 
thai  if  he,  or  (if  he  dies  abroad)  his  rcprei'cntativc  does 
not  fue  within  fix  years,  he  is  barred  by  ihe  llaturc, 
1  Wilf.par.  I.  134.  6<:cyiai.  4  t?  5  Jan.  e.  (6.  /s/?.  ill] 

It  feems  that  to  an  ajfumpft  brought  by  the  aiiignces 
of  a  bankrupt,  for  a  debt  due  to  the  bankrupt,  this 
rtatutc  is  a  good  bar;  for  though  the  affi^n^tnt  is  bv 
force  of  an  aa  of  Parliamrni,  yet  the  adi^n^-es  Hand 
only  in  the  place  of  the  bankrupt,  andean  have  no  otncr 
right  nor  remedy  than  he  had.  a  Lrif.  i66  :  3  Ktb  645  : 
Ccmb.  70, 

It  feems  clerirly  agreed,  that  though  the  (latctes  cf 
Limitation  bind  the  courts  of  equity,  that  ret  a  trurt  is 
not  within  ihefc  ftaiutes.  Mar<b  129.  2  Saik.  124. 

A  Clarity 
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A  cHvity  is  not  barred  by  length  of  lime,  nor  wHhin 
the  ftatute  of  Limitations.  2  l^trn.  399. 

So  it  hAth  been  held,  that  a  legacy  is  not  within  the 
flatutc  of  Limitations.  1  /Vm.  tj'j. 

h  feems  to  be  the  do^rinc  of  Courts  of  Eqtity.  that 
mortgages  are  not  within  the  Hatuie  of  Limiiaiions;  yet 
where  a  man  comes  in  at  an  old  hand ,  it  hath  been  fomc- 
times  decreed,  that  the  poflcflbr  ftiould  account  no  fuithcr 
than  for  the  pronts  mad^'  in  his  own  time,  to  dtfcouragc 
the  flirring  in  luch  dotm-int  titles;  alfo  the  court*  have 
allowed  length  of  time  to  be  pleaded  in  bar,  where  the 
mortgaged  ctlatc  hath  dcfcended  as  a  fee  without  entry 
or  claim  from  the  mortgager,  and  where  the  ptificflbr 
would  be  intangkd  in  a  long  account;  and  in  thcfc  cnt'cs 
the  ftatut;  of  Limiutions  ha&  been  mentioned  as  a  proper 
diredion  to  go  by.  1  Cl/aa^  Ca.  102.  See  utte  Mortgage. 

III.  This  flatute  cannot  be  a  bar  unlefs  the  Hx years 
are  expired,  after  there  hath  been  complete  caufc  of 
a£lton;  as  if  a  man  promifc  to  p.iy  10/.  to  J.  S.  when 
he  came  from  Rsm^j  or  when  he  marries,  and  ten  years 
after  J.  S.  marries,  or  comes  from  /is/nf,  the  right  of 
aAion  accrues  from  the  happening  of  the  contingency; 
from  which  time  the  (latute  dull  be  a  bar*  and  not  from 
the  time  of  the  promife.  GeS.  437. 

So  in  an  adion  on  the  cafe  wherein  the  plaintiff  de- 
clared, that  in  confidcration  that  he  would  forbear  to  fue 
the  defendant  for  fomc  fheep  killed  by  the  defend.int*s 
dog,  the  defendant  promifed  to  make  him  fatisfadion 
upon  rcquefl,  and  that  at  fuch  a  time  he  rcquefted, 
iJc.  it  was  held,  that  the  right  of  aftion  accrued  from 
the  requell,  not  from  the  time  of  killing  the  fbecp ;  that 
therefore  the  defendant  could  not  plead  the  ft.itute  of 
Limitations,  the  requefl  being  within  fix  years,  though 
the  killing  the  (hccp  and  promife  of  fitisfaflion  was 
long  before.  Gt>S.  437  :  Sec  1  Lev.  48  :  1  SiJ.  66  : 
I  Ke&.  1 77. 

So  if  a  note  or  bill  of  exchange  is  given,  payable  at  a 
certain  time  after  date,  the  caufc  of  afllon  docs  not 
accrue  until  after  the  expiration  of  the  time  fpecificd ; 
and  if  an  a^ion  is  brought  within  fix  years  after  that 
time,  the  flatuic  is  not  a  bar.  Eut  if  the  fuit  is  not 
commenc'j'i  within  fix  years  after  that  time,  the  defendant 
may  plead  that  the  caufe  of  aftion  tini  net  a«rm  within 
fix  years,  but  he  mult  not  plead  that  he  did  not  frofxife 
within  fix  years,  /.  t.  if  he  is  the  pcrfon  6rfl  liable  to 
the  payment,  bccaufe  the  promife 'm  made  at  the  time  of 
making  the  note,  It  may  be  oihcrwifc  in  the  cafe 

of  an  indorfer,  who  is  not  liaole  until  default  made  by 
the  drawer  of  the  note,  or  accepter  of  the  bill;  but  in  hts 
cai'c,  A'crt  accrtvit  tnfra  J'fx  aauoi,  is.  a  faf^  and  good 
plea.  For  Hmtlar  cales,  fee  2  SaJi.  422 :  l  ^'r»t.  191  : 
^JCeL6i^:  Cm.  Car.  24.5-6,  333  :  I  y^T.  :  i  Med, 
no,  C^r. :  AlUttbz',  2  Salk.  420:  Com^.  z6. 

Where  a  paity  ha^  betra  guilty  of  any  fraud  in  his 
dealing*  or  accounts,  the  Coum  of  J^aw  and  i'^quity  have 
dcicrmincd,  that  he  fliall  o:i!y  protect  Itiinfelf  by  tlic 
ilatate  of  Limitations  from  the  time  his  fraud  ii  difco- 
vcred.  3  P.  H'mt.  143  :  Doug.  6(0. 

It  is  clearly  agreed,  that  the  (latute  of  Limitations  isa 
good  plea  in  a  Court  of  Equity.  March  1 29  :  1  Salk.  424. 

But  it  has'bcen  agreed,  that  the  llatuic  of  Limita- 
ttott»  iv  no  plea  in  the  Court  of  Admir^ilty.  or  Spiritual 
Court,  where  they  proceed  according  to  their  law,  and 


in  a  matter  in  which  they  have  cognifaace.  6  Mc<i.  25* 
26:  2  Salk.  424:  3  KiL  366,  39». 

Therefore,  for  a  (u;t  upoa  a  contra^  fufrr  chum  aiirt, 
no  prnbit'ition  tliould  go  upon  tiicir  rctufal  of  a  pica  of 
the  (latute  of  Limitations.  6  IiU4.  36. 

So  it  has  been  held  not  to  bi:  pleadable  to  a  proceeding 
in  itie  Spiritual  Court,  pro  viclrHla  nmnuufn  injedionf  in 
(lerictim,  bccaufe  the  proceeding  ij  pro  ref^rmiuUne  timm:, 
not  for  di;magcr.  z  Sali.  424. 

U  was- formerly  duubted«  whether  to  a  fuil  In  the  Ad- 
miralty for  mariners  wages,  thu  Aatutc  is  a  good  plea ; 
bcc-iufc  it  i;  faid,  that  litis  is  a  matter  properly  deter- 
minable at  Common  Luw;  and  the  :itiori<inff  the  Admi- 
r3l:y  jurifdiclion  therein,  only  a  matter  cf^induigettce. 
2  i>M.  424  :  6  Mwi.  2;. 

But  this  is  now  fettled  hy^af.  4^5  -^"t.  f"/.  16,  by 
which  it  ii  enabled.  That  all  fuits  and  anions  in  the  Court 
of  .Admiralty  for  Seamen's  wages,  Ihall  be  commenced  and 
fucd  within  (ix  years  next  after  the  caufe  of  fuch  fuits  or 
aflions  ihall  accrue,  and  not  after. 

IV.  I.  The  Italute  21  Jac.  1.  c.  16, being gencrafl. 
Infants  had  been  included,  had  chey  not  been  parucularly 
excepted.  I  Lev.  31. 

It  hath  been  holden,  that  if  an  infant^  daring  Bit  In- 
fancy,  by  his  guardian,  bring  an  a^ion,  the  defendant  can- 
not plead  the  llatuie  of  Limitations ;  although  the  caufc  of 
action  accrued  fix  years  before,  and  the  words  of  the  fta- 
ture  are,  that  after  his  coming  of  age,  (^c.  z  SauffJ,  1 2  1 , 

It  hath  been  held  in  Chancery,  that  if  one  receives  the 
profits  of  an  Infant's  cflate,  and  fix  years  after  his 
coming  of  age,  he  brings  a  bill  for  an  account,  the  fia- 
tuie  of  Limicitions  is  as  much  a  bar  to  fuch  a  (uit,  as  if 
he  had  brought  an  a<llion  of  account  at  Common  Law; 
for  this  receipt  of  the  profits  of  an  infant's  cilatc  is  not 
fuch  a  truH  as,  being  a  creature  of  (he  Court  of  Kquity, 
the  (latute  fliall  be  no  bar  to;  for  he  might  have  his 
a^ion  of  F.ccoont  againfl  him  at  law,  and  thi^rtforc  no 
neceflity  to  come  into  this  court  for  the  account;  for  the 
reafon  why  bills  for  an  account  arc  brought  here,  is  from 
the  nature  of  the  demand,  and  that  they  may  have  a 
difcovery  of  books,  papers,  and  the  party'*  oath,  for  the 
more  cafy  taking  of  the  account,  which  cannot  be  fo 
well  done  at  law  ;  but  if  the  infant  lies  by  for  fix  years 
after  he  comes  of  age,  as  he  is  barred  of  his  adion  of 
account  at  law,  fo  lhall  he  be  of  his  remedy  in  thi) 
court.  1  Air.Eq.  304,  f.  10 ;  Pre.  Ch,  518. 

2.  It  hath  been  a  matter  of  much  controvcrfy,  whe- 
ther the  excepiion  relative  to  merchant**  accounts  extends 
to  ail  aflions  and  accounts  relating  to  merchants  and 
merchandize,  or  to  afllons  of  account  open  and  contnt 
only ;  the  words  of  the  rtatutc  being,  "  All  anions  of 
trefpafs,  i^c.  all  aflions  of  account  and  upon  the  cafe, 
other  than  fuch  scions  as  concern  the  trade  of  mer- 
chants;*' fo  that  by  the  words,  other  than  fuih  onions* 
cot  being  faid  actons  of  account,  it  has  been  InftUed 
that  all  anions  concerning  merchants  arc  excepted. 
But  it  is  now  fettled,  that  accounts  open  and  current 
only  are  within  the  ilatute;  that  therefore  if  an  account 
be  flated  and  f<;ttlcd  between  merchant  and  mcrcha*t, 
and  a  fum  certain  agreed  to  be  due  to  one  of  them,  if  in 
fuch  cafe  he  to  whom  the  money  is  due,  doei  not  bring 
his  a^ion  within  the  limited  time,  he  is  barred  by  the 
Aaiute.  Sec  1  'Jm.  401 :  2  Saun-i,  124, 125:  1  Iav.  7.87. 

S9bt 
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29s :  2  KtS.  6*2 :  I  Z^inr.  90  :.  Mm/.  170 :  2  MeJ. 
312:  2  y.'rn.  456. 

So  it  iiith  been  adjajgcd,  tl»ai  by  the  excf  ption  in  the 
flacute  Ciinccrninj;  mtrchanu  accounts,  no  L>thcr  aAioas 
arc  etccpud  b'jc  aflioni  ol  account.  Car/h  226. 

Alfo  it  huh  been  aiJjudged,  th«  liilU  uf  exchange  for 
value  received,  are  not  (u;h  macier*  ot  account  as  arc 
intended  by  the  exception  Ia  the  fUcutc  of  Limitationi. 
Carth.  226. 

An  opcncurrcntaccount,  between  tradffmen  orotheri, 
is  not  within  the  llatute,  fuppoiing  the  lali  article  of  the 
<iebt  in  the  account  was  conwaited  vvitliin  fix  year* ; 
Olherwife,  in  foch  cafe,  the  ftacote  is  a  bar.  J.  M. 

This  exception  does  not  exaod  ro  a  tradefman*s  ac- 
count with  hu  cullumer ;  for  in  this  cafe  there  are  not 
mutual  dealings :  and  the  iraJefman  \\  barred  by  the 
flatute  from  recovering  for  more  than  ihofe  articles  which 
have  been  fotd  within  fu  year*.  BJL  N.  P.  149. 

3.  The  claufc  of  the  ftatote  as  to  pcrfons  beyond  fea, 
extends  only  to  fuch  as  arc  aftually  fo.  For  where  10 
not  a^umilit  ixfra  fix  atK^f^  the  plaintifi"  replied,  that 
when  the  caulc  of  aftion  iiccrccd,  he  was  rcfident  in 
foreign  parts  out  of  the  kingdom  of  BngltutJt  viz.  Glaf- 
gcrj)  in  SeetliuiJi  this  was  held  ill  on  demurrer ;  SiotlatiJ 
not  being  a  fojeign  part  within  the  meaning  of  the 
flatute,  the  exprefs  words  of  which  are,  hrjsn^  the  /eas. 
Therefore  a  foreigner,  or  pcrlbn  refident  abroad*  fliall 
never  be  barred  from  bringing  his  adion,  from  any  length 
of  time  while  out  of  the  kingdom,  for  the  ftaiute  does 
not  begin  to  run  until  he  has  come  into  it ;  though  any  of 
the  perfons  whoare  under  ihedifaVililics  mentioned  in  the 
ftatnte,  m/iy  neverthelcfs,  during  the  lime  fuch  difabtliuc) 
cxiil,  bring  their  actions.  EjfinaJJct  N.  P.  1^9,  150. 

It  fccms  10  have  been  agreed,  that  the  exceptian  . 
extends  only  iv^/;  tfx  cndilcn  cr  plaimtffi  are  Jo  \ 
£}jin.',  and  not  to  debtors  or  defeudaats,  becaufc  the  ! 
firil  only  are  mentioned  in  the  flatute  ;  and  this  con-  i 
tlruAion  has  the  rather  prevailed^  bccaufe  it  was  re-  ! 
puted  the  creditor's  folly,  that  he  did  not  lilc  aaorigina],  j 
aad  outlaw  the  debtor,  w^ich  wouU  h.^V£  prevented  the 
bar  of  the  ftatutc.  Qii>,Crjr.  a^,,  33}:  1  Jsv.  152:  1 
L(v,  143  :  3  -'/Ji'-  5  > "  t  i  lu:v:.  050  :  I  Sw?/*.  410. 

Bat  as  the  creditor'*  bring  beyond  fea  is  favcd  by ^at, 
21  Jm.  I.  M/.  16,  fo  now  by  ^^tf/.  4^5 
16,  it  is  enacWd,  That  if  any  perfon  or  perfons,  agalnji 
«ec'  #jn  thirt  ii  cr  jhali  it  any  caufi  cf  /itit  or  aciien  for 
fcamea*j  wages,  or  jgainll  whom  there  (liall  be  any  caufe  | 
of  aflion  of  irefpafs,  detinue,  aftioo/rr/wvir  or  reple- 
vin, for  taking,  away  goods  or  chattels,  or  of  adion  of 
account,  or  upon  the  cnfe,  or  of  debt  grounded  upon 
any  Icndint;  or  contrr.il  wltlwut  fpccialty,  of  debt  for 
arrearages  of  rsnt,  orafTauIt,  mtnrice.  battery,  wo:mding 
and  imprifonmcn:,  or  any  of  them,  be,  or  jhaU  b«t  at 
the  timt  iifa-.y  fud^  tauft  of  fait  cr  edkn  ^jvea  or  rtiv™/*/, 
fallen  or  come,  ifvoi.'i  fie  Jtai\  that  then  fuch  perfon 
or  perfons,  who  is  or  ftiall  be  enttthd  to  anj  fucif  fait  or 
artias,  ihall  be  at  liberty  to  bring  the  Caid  adions  agalnft 
fjch  perfon  and  pcrfons  aficr  their  rctarn  from  beyond 
the  was,  ivit'jin  fuch  limti  art  Imiltii for  the  hnv^tn^ 
9/ th^fiui  a-^imi  lj  fiat,  at  'Jac.  I.  <.  16. 

If  one  only  of  a  number  of  partners  lives  abroad,  if 
the  others  be  in  EtgltvtJ,  tUe  aflion  muft  be  brought 
within  fix  years  aftcx  the  caufc  of  a^Uoa  ariCe».  4  Term 
Rcf.  516, 


4.  jf.  received  money  belonging  to  a  perfon  wh^ 
before  died  tnteflatr,  and  to  whom  B.  after  fuch  re* 
ceipt  took  out  admintllration,  and  brought  an  aAion 
againll  J.  to  which  he  ph-aded  the  Aatutc  of  Limitations ; 
the  plaintilF  replied,  and  Ihewed  that  adminitlration  was 
committed  to  him  fucli  a  year,  which  was  iftfra  ftxaHoor^ 
though  fix  years  were  expired  fincc  the  receipt  of  the 
money,  yet  not  being  fo  fincc  tlic  adminillrjtion  com* 
mitieJ,  the  aiflion  not  barred  by  the  lUtuic.  1  Sali.  421 : 
Shu.  555  ;  \Moii.  376:  Latch  335. 

It  is  faid  in  general,  that  where  one  brings  an  aAloa 
before  the  expiration  of  fix  years,  and  dies  before  judg- 
ment, the  fix  years  being  then  expired,  this  (hall  noc 
prei*eni  his  executor,  z  Sali.  424-5. 

But  if  an  executor  fues  upon  a  promilTory  note  to  the 
teftaior,  and  dies  before  judgment,  and  fix  years  from 
the  original  caufe  of  adion  are  a^ually  expired,  and  the 
executor  brings  a  new  action  in  four  years  after  the  firft 
executor's  death,  the  flatute  of  Limiiaiiors  fhall  be  a  bar 
to  fuch  a^on  ;  for  though  the  debt  does  not  become  ir- 
recoverable, by  an  abatement  of  the  adion  after  the  fix 
yeats  chpfed  by  the  plaintiff's  death  ;  yet  the  executor 
(hould  make  a  recent  profccution,  to  which  the  daufe  iii 
the  ftatute,  §  4,  that  provides  a  year  after  the  reverfal 
of  a  judgment,  is'c.  may  be  a  good  direfiion,  or  fticw 
that  he  came  as  earfy  a&  he  could,  bccaufe  there  was  a 
contef}  about  the  will,  or  right  of  adminiHration ;  for  the 
ifatuie  was  made  for  the  benefit  of  the  defendants,  to 
free  them  from  adioos  when  their  witnefles  were  dead, 
or  their  vouchers  loft.  2  Sira.  907  :  Fiix^ih.  Sr. 

Under  the  equity  of  the  above-mentioned  fedion,  in 
all  cafes  of  executors,  if  the  fix  years  be  not  elspfed  at 
the  time  of  the  tefiator's  death,  and  the  executor  takes 
out  proper  procefs  within  the  year,  it  will  fave  the  bar 
by  reafon  of  the  limitation,  even  though  the  fix  years, 
within  which  the  demand  accrued,  be  elapfed  before 
procefs  foed  out.  Bull.  N.  P.  ico,  Catv:r  x.Jairut, 
Trin.  15  Gf.  2.  C.  B. 

If  there  be  do  executor  againfl  whom  the  plaintifT  may 
bring  his  £^ion,  he  (hall  not  be  prejudiced  by  the  Oaiute 
of  Limitations,  nor  (hall  any  laches  in  fuch  cafe  be  im- 
puted to  him.  z  fea  69$. 

5.  It  fcems  agreed,  that  there  being  no  Courts,  or  the 
Courts  of  Jullicc  being  (hat,  is  no  pica  to  avoid  the  bar 
of  the  Aacuie  of  Limicanons ;  as  wiicrre  after  the  Citit 
War  an  oj^'u^np^:  was  brought,  and  ihe  defendant  plcadod  : 
the  llatutc  of  Limttationa;  to  uhicli  the  pl.iiotitT  replied,, 
that  a  civil  war  had  brol^c  out,  and  that  the  government, 
was  ufurpcd  by  rebels,  which  hindered  the  courfe  of 
jufHoe,.and  by  which  the  courts  were  ihut  up,  and  thac- 
within  fix  years  after  the  war  ended  he  commenced 
his  &£ltcni  this  replication  w.is  held  ill,  for  thctilatute 
being  genera!,  mull  work  upon  all  cafes  which  are  no:* 
exempted  by  the  exception.  1  K.ib.  I57  1  1  Lev.  31  : 
Carth.  157  :  2  Balk,  420. 

It  is  clearly  agrcrd ,  that  the  defendant's  being  a  Merat 
bcr  of  Parliament,  and  entitled  to  privilege,  will  not  fave 
a  bar  of  the  llatute;  bccaui'c  the  pUinnfF  might  have 
filed  an  original  without  being  guilty  of  any  breach  of» 
privilege.  1  iw.  51,  111  :  Carih.  136,7. 

It  is  faid,  that  if  a  man  fucs  in  Chancery,  and  pending  ' 
the  fuit  there,  the  flatute  of  Limitations  attaches  on  Ms* 
demand*  and  hia  bill  ia  aficrwaids  diiinifredj  ihc  maticr> 

beings 
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being  properly  determinable  at  Common  Law  ;  in  fuch 
cafe  the  Court  will  prcferve  the  pUintifF's  right,  and 
will  not  fuifor  the  ftatate  to  be  pleaded  ia  bar  to  his 
demand.  1  73,  74. 

If  the  ftatute  of  Limitations  be  pleaded  to  an  aAion, 
the  plaintiff  to  favc  hi;>  a^ion  may  reply,  that  he  had 
commenced  the  fuit  in  an  interior  Court  within  the  time 
of  Limitation,  and  that  it  was  removed  to  tt'^tjimhtfler  by 
habeas  <t.rfui  ;  and  this  (hall  be  allowed  by  a  favourable 
con]lru£tton  of  the  lUtute  of  Limitations;  although  in 
ftriftncfi  the  fuit  i)  commenced  in  the  Court  abovc.whcn 
it  is  removed  by  hahem  forpiis,  i  Si  J.  2j8  ;  3  K-ib,  263  : 
I  Lc-v.  143  :  alfoWi-  2  Salk.  424:  2  Stra.  719:  BuU. 
N,P.  I  s  I .  See  foji,  6. 

6.  It  is  clearly  agreed,  that  tlie  fuing  out  an  original 
will  fave  a  bar  of  tlie  tlatutc  of  Limiutiuns,  and  that 
thereupon  the  defendant  may  be  outlawed;  and  that  if 
beyond  fca  at  the  time  of  the  outlawry,  though  it  fhall 
be  rcvcrfcd  after  his  return,  yet  the  plaintiff  may  bring 
another  original  by  Joiimiti  ac£ou>tttt  and  thereby  take 
advantage  of  his  firit  writ.  Ctirflf.  136:  1  Sa/i.  420: 
3  McJ.  311. 

Alfo  it  is  agreed,  that  the  fuing  out  a  htitnt  is  a  fufH* 
ticnt  commencement  of  a  fuit,  to  favc  the  Limitation  of 
time,  becaufc  the  latitat  is  the  original  in  B.  K.  and  may 
be  continued  on  record  as  an  original  writ.  1  SiJ,  53, 60: 
Carth.  233  :  1  Salk.  421  :  fee  ante  IL  2. 

Alfo  it  bath  been  ruled,  that  to  a  plea  of  the  flatuteof 
L!mitation%  the  plaintiff  may  reply,  that  he  fucd  out  a 
latitat,  anJ  continued  it  dovvn  by  a  ifiitecmri  not  mi/i: 
hreWt  without  concluding  prr.a  fatet  per  rccorjum^  Jor 
the  latitat  roll  is  only  for  the  private  o(c  of  the  Court, 
and  no  record.  2  Keh  46.  The  fame  i«  law,  as  to  a  bill 
of  Mid<!Ujix.    Sc<?  Sly.   156,  17K:    2  IJ  kajm.  K80 : 

1  Sira.  i$o:   2  Sua.  736:  2  Ld.  Rajit,  1441;  and 

2  Burr,  96 1 . 

But  if  the  fuin^  out  of  a  latitat  be  replied  co  a  plea  of 
the  flatute  of  Limttationi,  the  defendant,  in  order  to 
m-iintain  that  p'cat  may  aver  the  real  time  of  fuing  it 
out  in  oppofition  to  the  trjlt.  z  Bur.  950.  — And  though 
the  fuing  oat  an  original,  or  latitat^  uill  be  a  fuflicicnt 
commencement  of  a  fuit,  yet  the  pl.iintilf,  in  order  to 
ro>.ke  it  cffcdual,  mull  fhcw  that  he  hath  continued  the 
writ  to  the  time  of  the  a£lion  brought.  Caith.  144: 
2  Sali.  420:  I  Ltifiu.  loi,  i;4:  3  iVc</.  33.  That  the 
attorney's  writing  ihe  continuances  on  the  writ  in  his 
chambers  is  fuiKcient,  fee  1  Sid.  53  :  1  Kch.  140.  Alfo 
•viJe  Carth.  1 44:  2  Salii.  420:  I  Salk.  421.  The  con- 
tinuances may  be  entered  up.  at  any  lime,  before  the 
plaiittiff  replies.  The  proccfs  fucd  and  filed,  and  the 
continuances  thereon,  mull  be  fet  forth  by  the  plaintiff 
in  hii  replication.  J.  M.  Sec  3  Ttrm  Rep.  662 :  1  If  'il/. 
167:  £./p.  N.F.  153. 

7.  It  is  clearly  agreed,  that  if  after  the  fix  years  the 
debtor  acknuwiedgts  the  debt,  and  prcns/n  piT,-mnt 
thtnaf,  that  this  revives  it,  and  brings  it  out  of  the 
ftatucc  ;  as  if  a  debtor  by  promiflbvy  note,  or  fimplc  con- 
iratl,  promifei  withir.  fix  years  of  thcaflion  brought  that 
he  will  pay  the  debt ;  though  this  was  barred  by  the 
flatute,  yet  it  is  revived  by  the  promifc  ;  for  as  the  note  | 
itfclf  was  at  firfl  but  an  evidence  of  the  debt,  ft*  that 
being  barred,  the  acknowledgment  and  promife  a  new  1 
evidence  of  t'lc  debt;  and  being  . proved,  wiU  maintain  an  1 


affkmpfit  for  recovery  of  it,  i  SaV<.  28,  29:  Carth.  470: 
5  71/'^.  42^,  426  :  2  $^>(nv.  126  :  z  ViKt.  i^i. 

Alfu  it  hath  been  adjudged,  that  a  conditional  premife 
will  revive  a  debt  barred  by  tl.c  lUtute  of  Limitations  ; 
as  where  to  an  ajfampftt  by  an  citccutor  for  good>  fo?d 
and  delivered  by  the  tcftator,  the  d^feodant  pleaded  the 
ftatute,  and  upon  cvidei^c?  it  appeared,  that  the  de- 
fendant  within  fix  yean,  being  appl.cii  10  by  the  etc- 
cutor  for  the  debt,  faid,  *'  If  you  prove  that  I  have  the 
goods,  1  will  pay  you  ;"  which  being  fully  proved  at  the 
trial,  it  was  held  that  this  conditional  prcmife  revived  ihe 
debt;  and  that  though  made  to  the  executor,  after  the 
deathof  the  tctlator.tt  was  fufficicnt  to  maintain  theifTuc; 
becaul'e  the  promife  did  not  Rive  any  new  caufe  of 
a^ion,  but  only  re\ivcd  the  old  caufc,  and  was  of  no 
other  ufe.  but  to  prevent  the  bar  by  the  fbtuie  of  Limitv 
lions,    Carfh.  470  :  I  5flit.  29  :  5  MU.  425. 

So  it  hath  been  held  that  a  lore  a<kns)'vjkdgmtnt  of 
the  debt  within  fix  year;  of  the  a^ton,  is  fuHtcient  to 
revive  it,  and  prevent  the  lUtute,  though  no  promife 
was  made.  Carth.  470. 

If  an  srdti^itatii  /ijfunpfii  for  roods  fold,  be  brouf^ht 
againft  four  perTom,  who  plead  the  Hatute  of  Limita- 
tions, and  it  be  found  that  one  of  them  promifcd  tftithin 
fix  years,  there  can  be  no  judgment  p.g.iinft  him  ;  for  the 
contraA  being  inttre,  it  mu^  be  found  that  they  all  pro* 
mifed.  2  yetit.  151. — But  where  there  are  two  or  more 
drawers  of  s  joint  and  fcvcral  promiifory  note,  the 
acknowledgment  of  one  may  be  given  in  evidence  in  a 
fcparatc  aClion  againfl  another,  and  wril  defeat  the  effcil 
of  the  flatute.    Ds^u^l.  629. 

It  fccms  to  be  the  doilrinv'  of  the  Courts  of  Eciuity, 
that  if  a  man  by  will  or  deed  fubjcd  bis  lands  to  the  pay* 
ment  of  hi^dcbt>,  debts  barred  by  the  statute  of  Limita- 
tions (hall  be  paid,  for  they  are  debts  in  ctjuity,  and  the 
duty  remains ;  and  the  Aaiutc  hath  notextingniihed  that, 
though  it  hath  taken  away  the  remedy,  i  Sali,  154  : 
2  AVr/i.  141. 

Alfo  it  hath  been  ruled  in  cquUy,  that  if  a  man  has  n 
debt  due  to  him  by  note,  or  a  book  debt,  and  has  made 
no  demand  of  it  for  fix  years,  fo  that  he  is  barred  by  the 
Aatutc  of  Limitations ;  yet  if  the  debtor.  Or  his  executor, 
after  the  fix  years,  puti  ot;t  an  aiivenirL-mcnt  in  the 
Gazette,  or  any  other  news-paper,  that  all  perfons  who 
have  any  debts  owing  to  them,  may  apply  to  fucti  a 
place,  arid  that  they  Ihal!  be  paid  ;  this  (though  general, 
and  therefore  might  be  intended  of  legal  futfiHing  debts 
only)  yet  amounts  to  fuch  an  acknowledgment  of  ih..t 
debt  which  was  barred,  as  will  revive  ihc  right,  and 
bring  it  out  cf  the  llalutc  again,  /itrr.  305. 

Any  acknowledgment  of  the  cxillencc  of  the  debt, 
however  flight,  will  take  it  out  of  the  flatuie,  and  the 
Limitation  will  then  run  from  that  time:  and  where  an 
expreflion  is  ambiguoui,  it  lhall  be  left  to  the  confider- 
ation  of  the  Jury,  whrthcr  it  amount*  or  not  to  fuch 
acknowledgment.  2  Tci.'s  Rep.  760. 

One  of  two  makers  of  a  join:  and  feveral  promiHory 
note  having  bccom::  a  brtr;krupt,  the  payee  receives  a 
dividend  under  his  comiiultion,  on  account  of  the  note  ; 
this  wHI  prevent  the  otiicr  maker  from  availing  himfelf 
of  the  flaliitc  of  LiniitJtions,  in  an  a^ion  brcugl  t 
againA  him  for  the  remainder  of  the  money  due  on  the 
note;  the  dividend  having  been  received  within  fjx  years 
before  the  Ration  hroii;;ht,  2  //.  Dlacl.  Rtp.  340. 

If 
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If  there  be  ft  Kuteal  atcvant  of  any  fon  between  a 

pt  iiiiS'ar.ii  di;K.nvtani.  for  any  item  of  which  credit  has 
b'-c.i  given  wJihin  fix  yeats,  that  is  evidence  of  an 
acUjiowlciigmcnt  of  there  being  fuch  an  open  account 
I  tuvccn  the  parties,  and  of  a  proroifc  to  pay  the  balance 
(o  .IS  to  take  the  caic  oot  of  the  ftatutc.  6  T trm  Rc^.  I  89. 

S.  Where  the  caufe  of  action  is  to  arifc  from  an 
fr.-viity  ceiijii^traiicit,  35  fomc  aft  to  be  performed,  and 
a  promift?  to  pay  in  confequence  of  it,  there  »;«  mpim^fii 
'  ■    is  not  the  proper  pica ;  for  the  allorapfit 

^  till  the  confidcration  is  performed,  't  I 

'  :  /(.Iff  acrevil  infra  j'.-x  anxos.  Elpiniiflc  ' 

h .  i*.  15  >.    ice  2  Sa'.i .  4.2  2  :  BuIL  A'.  P.  151. 

It  fcemi  to  be  admitted,  that  the  ftatutc'of  Liraita- 
lioiij  muJl  be  pleaded  pofuivcly  by  htm  thot  would  take 
advantage  thereof ;  and  that  the  fame  cannot  be  given 
in  e\idcnce»  cfpcci-illy  in  an  afumpft:^  bccaufc  the  llatute 
fpeak^  of  a  time  pal^  and  rcta:e>  to  the  time  of  making 
rhc  promile.  i  l.tv.  ill  :  i  Sid.  253  ;  and  fee  Cm. 
*J>j(.  115.  Secfl.wrl!.  2, 

Kut  in  debt  for  rctit,  upon  nil  dtbit  pleaded,  the  ftatutc 
of  Limii-tions  may  be  given  in  evideiKc;  for  the  ftatutc 
has  made  it  no  debt  at  the  time  of  the  plea  pleaded,  the 
words  being  in  the  prefcnt  tcnfc.  1  Salk.  278. 

In  replevin  the  defendant  pleaded  Not  guilty, Z)/f(T;vr* 
ptitiiicV  infra  /ex  r/ir.cn  Jam  ultimo  cinffoi ;  and  though  it 
was  Urged,  that  this  was  the  fame  with  pleadi.ig  nsn 
te^itt  and  if  he  did  not  take,  he  could  not  be  guHty  of 
the  detainer;  and  if  tl>is  way  of  pleading  were  not 
allowed,  the  ftatute  would  be  entirely  evaded  u  to  this 
action  J  yet  the  p!ca  was  held  ill,  bccaul'e  he  ought  to 
have  snfwercd  to  the  detainer,  as  well  as  to  the  t.aking; 
alto  a  thing  may  be  lawfully  diftrained,  ahhoujgh  un- 
lawfully kept ;  as  by  being  put  into  a  caftlc,  GV.  by 
which  means  it  could  not  be  replevied.  1  StJ.  81  :  1 
Kii.  279  J  and  fee  Rajm.  86  :  I  Liv.  no :  i  Kih.  566. 

If  a  debt  be  fee  olf  by  way  of  plea,  the  ftatute  of  Li- 
roitationfi  mav  be  replied  to  it.  2  Sira.  1271. 

LIMITATION  OF   THE  CROWN,    See  this 
Didiiorary,  ti:lc  Kitg  I. 

LIMITATION  OF  ESTATE;  A  modification  or 
fciilement  of  an  Eftate,  determining  how  long  it  ftial! 
continue;  or  is  rather  a  qualification  of  a  precedent 
Eftatc.  A  Limitation  is  denominated  by  Litile:ct:,  a 
fontiaierj  inlaiv.  I 2  34.— It  is  gcncrjlly 

m.-!dc  by  fuch  words  as  tiurnKte  flint  ^uamMut  dum^  i^c. 
And  if  there  be  not  a  performance  according  to  the 
Limitation,  it  fttall  determine  an  Ellate  without  entry  or 
claim  ;  which  a  condition  doth  not.  lo  Rfp.  41  :  i  Inji. 
204.    Sec  this  Dictionary,  title  Cc>:di:ioH  1.  2. 

Limitation  is  alfo  taken  for  the  compafs  and  time  of  an 
Eftatc ;  AS  where  one  doth  give  lands  to  a  man,  to  hold 
to  him  and  his  heirs  male,  aod  to  him  and  the  hcirj 
female,  l^c.  here  the  daughters  fhall  not  have  any  thing 
in  it  fo  long  as  there  is  a  male,  for  the  Uftaie  to  the 
heirs-male  is  firft  limited.  Co.  Lit.  3,  13. 

If  a  Limitation  of  an  Eftatc  be  uncertain,  the  Limita- 
tion is  void ;  and  the  Eibte  fhall  remain  as  if  there  had 
been  no  fuch  Limitation.  Cra.  Eliz.  216.  But  a  thing  that 
ii  limited  in  a  will  by  plain  words,  tluU  not  be  afterwards 
m.ide  uncertain  by  general  words  which  follow. 
83  Cur.  B.  R.  Where  a  dcvifc  is  to  the  cldcft  fon, 
upon  condition  that  he  p.iys  fuch  legacies ;  and  if  he 
icfufcs,  the  Iar.d  lUall  remain  to  lUe  legatees :  on  his 
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refafal,  ihe  legatees  may  enter  by  way  of  Limitation. 
A'fl>,  51,  And  in  all  cafes,  where,  alter  a  condition, 
an  inicrert  ta  granted  to  a  tlrarge* ,  it  is  a  Limitatioa. 

1  Lnn.  269  :  Cro.  Ulis.  204.  Sec  title  Conditton  I.  2. 

As  to  the  origin  and  progiefs  of  the  Limitation  of 
EUUcs,  See  l  271.  /-.in  «;  ard  this  Didtionary 
unjtT  liiic  Cej):Yv«"«  Sec  alfo  titles  Ejfatt ;  Drt'd; 
Ft^'£mnt  \  Gift ;  Croat ;  Leaft  an  J  RtUaft ;  7rtiflt  \U^n\ 
Pnujerst  &c.  From  the  noic  above  cued  has  been  ex- 
tracted the  following  (ummary  with  rcfpeCl  ;o  the  Limi- 
tarions  and  moditicitions  of  landed  property,  unknown 
to  t^c  Common  l-aw;  uhichliave  been  introduced  under 
ths  Statute  of  Ufcs,  flat.  27  H.  8.  c.  10. 

The  principal  of  thcfc  arc  known  by  the  genera]  ap. 
pellation  of  fprirging  or  fecondary  ufcs.  No  Eftaie 
could  be  limited  ujion  or  afttr  a  fee,  though  it  were  a 
b.^l:  or  qualified  fee ;  nor  could  a  i<e  or  ciUte  of  free- 
hold be  made  to  ceafe  as  to  one  perfon  and  to  veft  in 
another,  by  any  Common-law  conveyance.  But  there 
are  inftances  where  even  by  the  Common  Law  thefe 
fecondary  Efta^es  fecm  to  have  been  allowed,  when  U- 
miiL'd,  or  rather  wticn  declared  by  way  of  ufc.  See 
Je/tk,  Ctfit,  8.  CO  52.  After  the  Statute  of  Ufes  the 
Judges  fecm  to  have  long  hefuated  whether  they  ftiould 
receive  them.  In  CbudUigb^t  Cafr,  (i  Rep.  \  zO:  Jsttk. 
276  :  Pofh.  70  :  I  JnJ.  309,)  it  svas  ftrongly  contended 
that  it  uouli  be  wrong  to  make  any  Ellate  of  freehold 
and  inheritance,  lawfully  veiled,  to  ceafc  as  to  one,  and 
to  veft  in  others  againft  the  rule  of  law  ;  and  that  no  Ef- 
tates  ftiould  be  railed  by  way  of  ufe,  but  ihofe  which  could 
be  raifcd  by  livery  of  feifin  at  the  Common  Law,  The 
Courts  however  admitird  them.  After  they  were  ad- 
mitted it  was  found  neccffary  to  circumfcribe  them  with- 
in certain  bounds :  bccaufc  when  an  EiUtc  in  fcc-fimple 
is  firft  limited,  there  ii  no  method  by  which  the  firii 
taker  can  bar  or  dcftroy  the  fecondary  Eftatc ;  as  it  ts 
not  affefted  cither  by    I- Inc  or  Common  Recovery. 

It  is  now  fettled,  that  when  an  Eftate  in  fee-Jtmpte  11 
limited,  a  fubfequent  Eftatc  may  be  limited  upon  it,  if 
the  event  upon  which  it  is  to  take  place  be  fuch,  that, 
if  it  does  happen,  it  rouft  ncceftarily  happen  within  the 
compafs  of  one  or  more  life  or  lives  in  bring,  and  21 
years  and  fomc  months  over;  [/.  e.  as  many  months  as 
it  is  poflible  a  child  miy  be  legitimately  born  after  the 
death  of  its  father:]  it  was  Jong  before  the  Courts 
agreed  on  this  period ;  which  was  not  arbitrarily  pre 
fcribed  by  our  Courts  of  Jufticc  with  rcfpeil  to  ihcfe 
fecondary  fees,  but  wifely  and  rrafonably  adopted  in 
Analogy  to  the  cafes  of  freehold  and  inheritance,  which 
cannot  be  limited  by  way  of  remainder,  fo  as  to  poft- 
pone  a  complete  bar  of  the  entail,  by  i'inc  or  Recovery 
for  a  larger  fpacc. 

But  the  reafon  which  induced  the  Courts  to  adopt 
this  analops  with  rcfprcl  to  thcfc  Eftates  when  limited 
upon  an  biiatc  in  fec-limplc,  dor*  not  hold  when  they 
are  limited  upon  or  after  an  Eft.ne  In  tail ;  becaufc  in 
this  letter  caie,  the  tenant  intail,  by  futTering  a  Common 
Recovery  before  the  event  takes  place,  bars  or  de- 
feats tiic  fecondary  Efltite,  and  acquires  the  fcc-fimple 
abfolutcly  difchargcd  from  it.  Sec  Pa^t  v.  Haywa^, 

2  SMi.  C70,  and  1  Uv.  35  :  Goodman  v.  Ciai,  2  Sid. 
102.  Hence,  if  thcfc  fecondary-  Kftaics  arc  limited  up- 
on or  a.'icr  an  Eftatc  in  iuil,  they  may  be  limited  ge- 
r.craliy,  without  rcftraiiting  or  confining  the  event  or 
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<«ntingency  upon  which  ihcy  arc  to  take  place  to  ary  i 
pcrtud. 

Thus,  if  an  t'lUte  be  limited  to  ^.  and  hli  heirs; 
ard  if  ii,  {a  pcrton  ia  efjt\  divs  without  leaving  any 
ilTuc  of  his  body  living  at  the  time  of  his  dirceafi.* ;  or  I 
having  fuch  x^mz  if  a// of  them  die  before  any  of  them  | 
attain  the  age  of  21  years,  then  to  C.  and  his  heim  : 
here  the  Liniiiation  to  C.  ia  limited  after  a  previous  Li- 
mitation in  lec-fiinplc,  and  it  is  a  good  Liniiiaiion  ;  bc- 
Ciufc  the  event  upon  which  it  is  to  take  pbce,  raufl,  if 
it  docs  hippen  at  all,  nccc^iiily  happen  within  ilic  pc- 
liod  of  a  lile  in  being,  and  ^\  years  and  a  few  moittlis. 
But  if  the  tin:)ie  were  limited  to  ^.  and  his  heirs;  and| 
after  the  dcccafc  of  ^-i  and  a  toia)  faiiurcof  heirsorheirs- 
malc  of  the  budy  of  B.^  to  C.  and  his  heirs ;  hcte  as 
ibc  fccondary  ufc  is  limited  after  a  previous  I.imtiation 
in  fcc-firop!e,  and  the  event  on  whica  the  fee  limited  to 
C.  is  to  take  place,  is  not  fuch  as  mull  necefTarily  hap- 
pen within  the  period  prclcribed  by  law  (fur  U.  may 
have  iifae,  and  that  itVuc  not  fail  till  many  years  after 
the  cxj-irauon  of  z  1  years  nfter  dcceifc),  Lhc  Limi- 
tation to  C.  and  his  heirs  is  void.  But  fuppofc  the  Lf- 
tates  were  limited  to  <7.  for  life,  then  to  tiullecs  and 
their  heirs,  during  his  life,  for  prcfcrviag  coiuingcnt  re- 
mainders, then  to -J's  firll  and  other  fons  fucccfrively  in 
tail-mail,  with  fcveral  remainders  over;  with  a  pro- 
vifo,  that  if  B,  dies,  and  there  Ihould  be  a  total  fadure 
of  heirs  or  heirs-ma!e  of  his  body,  the  ufes  limited  to 
A.  and  his  fons,  and  the  remainders  over,  Oiill  deter- 
mine; and  the  I:inds  remain  and  go  over  to  C.  and  his 
heirs :  here  the  Limitation  to  C.  and  his  heirs  is  limited 
upon  or  after  previous  Limitations  for  life  or  in  tail ;  and 
the  event  upon  which  it  is  fo  to  take  etfedl,  may  poflt- 
biy  not  happen  till  after  .1  period  of  one  or  more  life  or 
lives  in  being  and  21  years :  but  fo  far  as  it  is  limited 
on  an  event  which  may  happen  during  the  continuance 
either  of  onc-or  more  life  or  lives  in  being,  it  ii  within 
the  bounds  mentioned  ;  and  fo  far  as  it  is  limited  on  an 
event  ivhich  may  happen  during  the  continuance  of 
the  £ilatc  of  the  tenants  in  tail,  or  after  ihem,  the  firll 
tenant  in  tail  i:i  pofleffion,  by  fuffcring  a  recovery  be- 
fore the  event  hajipcnj,  may  bar  the  Limitations  over, 
and  thereby  acquire  an  Ellatc  in  fec^fimple:  and  there- 
fore the  Limitation  to  C.  and  his  heirs  is  good. 

LIMOGIA,  Enamel;  opus  ^ie  limogtat  or  c^ut  lihrtxe- 
jitt/B,  is  enamelled  work,  Monaft.  lUin,  331. 

LINARlUM.  A  flax  plat,  where  flax  is  fown.  Pat. 
2Z  Utn.  4.  par,  I  m.  33. 

LINCOLN,  In  attaint  of  a  verdifl  of  the  city  of 
Li/Ko!/t, 'the  jury  (hail  be  impannclled  of  the  county  of 
Lmcshh  Sec  Jlats.  XI  Riih.z.  Jlat.  I,  c.l8:  ^  Hen. 
Ji.z,  c.  5. 

LINCOLN'S  INN  FIELDS,  To  be  inclofcd  by 
trultces.  who  may  employ  artificers.  Is'c.  And  yearly 
rates  ftiall  be  made  on  all  lioules  there,  not  exceeding 
Zs.  6 J.  in  the  pound;  this  fquare  and  back  llreets  arc 
to  be  a  dirtiniTt  ward,  as  to  the  fcavengcrs  r.itcs  and 
watch;  and  perfons  annoying  the  fields  by  filth,  to 
forfeit  20/. ;  and  aiumbling  to  ufe  fports,  or  breaking 
fences,  Is'c.  incur  a  forfeiture  of  40/.  levied  by  a  JuU 
tice  of  i'eacc's  warrant,  S/at.  8  Geo.  z.  e.  26. 

LINDKSFERN,  A  pbcc  often  mentioned  in  our 
ancient  hiitorics ;  being  formerly  a  Biftiop*5  Sie,  now 
Holy  JJlanJ* 
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LINEAL  CONSANGUINITY,  n  ihat  which  fub- 
fifls  btiwcrn  pcrfojis,  of  whom  t^ne  is  dcfccodcd  in  a. 
dtrcrt  line  from  the  other — Sec  titles  Dtjttni\  Kintirtd, 

LINEAL  DESCKN  I",  l  hc  drfcentt.i  elhics.  fiom 
anceUor  to  heir,  /.  e.  Iruni  cm;  to  another,  \\\  aright 
lino.  Sec  title  Drfant. 

LINEAL  UEiCEN  l'  OK  THE  CROWN,  5ce 
title  Kiii^  I. 

LINEAL  WARRANTY,  Is  where  the  heirderlvef, 
or  may  by  pofltbility  dctivc  his  title  to  land  warranted* 
cither  froin  or  t!irou0h  the  anccAor  who  makes  the  war- 
innty.  Sec  title  iVarratiy, 

LINEN,  No  perlon  fhall  put  to  file  any  piece  of 
doul.i5  Linen,  <j'f.  u:d'.Ts  the  y-A  length  be  tx'pi't;irsd 
thereon,  on  pain  to  forftic  the  fame.  &tnt,  z.i  //.  3.  c.  \, 
U'ing  means  whereby  Liiicu  cloth  ftaJI  be  mode  dcceii- 
fully,  incurs  a  forfeiture  ui  the  Linen  and  a  month *j 
imprifonmcnt.  Slat.  1  Eltx..  c.  iz.  And  Linen  cf  aU 
forts  mad'.' of  Hax  or  hemp,  of  lhc  nianufdrturc  o»  thii 
kingdom, mjy  bcexported  dn'.y  Urc.  J?at.  3  Crtf.  t.f  7. 
Sec y/rt/.  29  G.i.  2.  c.  15  ;  and  this  Dicltonary,  iitic 
"jt^atian  /Jiii.  Stealing  of  Linen,  ise.  from  whitening 
grounds  l'-  ;  'r  ules,  to  the  value  of  los.  is  ftlony. 
itat.  4  I  jce  titles  Larceny  ;  Felony.   By  the 

Stat,  17  ,  AlJixing  on  toretgn  Linens  any 

tl.imp  po:  u-.-r-i  ..  djj  or  Irijb  Linens,  or  affixing  a 
counterfeit  ilamp  on  Bntijh  or  trip?  Linens,  incur*  a  pe- 
nally of  5/. — By  flat.  iS  GVp.  a.  c.  74,  the  ftamp- 
maltcr  is  to  be  fworn  to  the  true  execution  of  his  office  ; 
and  Linens  to  be  llampt,  mull  be  fworo  to  be  the  ma- 
nufatllure  of  S^otUnd  or  IiflarJt  and  a  penalty  of  5/. 
each  piece  is  laid  on  faifc  llamps.  Eor  encouraging  the 
Linen  manufailory  in  ScQtlandi  fee  fiat.  24  Geo,  z. 
(T,  31:  26  Ceo.  2.  C.  20. 

Printed  Linenit  Cottons,  Mi flim^  ^e\  By  Stat,  ty  Geo.  ^. 
e.  38,  proprietors  of  new  patterns  (ball  have  the  folc 
right  of  printing  them  for  two  nsBittht,  See  this  Die* 
tionary,  title  Literary  Property. 

LINSEED,  All  perfons  may  import  Linfeed  into  this 
kingdom,  without  paying  any  cuilom  for  it.  Stat.  3  Cm. 
I.  iT.  7.  \  58.  See  title  Navigaiicn 

LIQUORICE,  Is  among  the  drugs  liable  to  ccriait 
duties  on  importation,  under  the  laws  relative  to  the 
Cujioms* 

LlTERA,  From  the  Fr.  htitre,  or  A<ff/>«,  Lat.  kc- 
tam.\  Litter  ;  it  was  anciently  ufed  for  draw  for  a  "bed, 
even  the  King's  bed.  It  is  now  only  in  ufe  in  llables 
among  horfes :  tres  earedatat  literiCt  ihrcc  cart-loads 
of  ilraw  or  litter.  Man.         tan.  1.  p.  33. 

LITERATURA,  Ad hteratvram  pcnere,  Signi^es  to 
put  children  out  to  fchool ;  which  liberty  was  ancient!/ 
denied  to  thofe  parents  who  were  fcrvilc  tenants,  with- 
out the  coiifent  of  the  lord  :  and  this  prohibition  of 
educating  fons  to  learning,  was  owing  to  this  rcafon  ; 
for  fear  the  fon  being  bred  to  letters  might  enter  into 
orders,  and  fo  Hop  or  divert  the  fer\ices  which  he  might 
othcrwife  do  as  heir  to  his  father.  Pareeh.  Artrif.  ^01, 

LITER  JB  Ad  faeiendum  atl'jrnaiumfrojecldjacitnJdi 
Rtg.  Orig.  191.  Sec  Alisrner. 

LITERS,  Cancnid  ad  cxercenaum  junjditlicrem  loc9 
/uo.  Reg  Orig.  305. 

hW ^^J^,  Per  qws  dsminui  remiitii  curiam  fuam  Rcgi, 
Reg.  Orig, 
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LITERi''E  Dfrtqutflut  Reg.Orig,  119.  See  tbcfe  in 

their  ptoprr  places. 

Lri  LK.i;  SOLUTORI-1i,  Where  magJcal  char.ic 
ten  fonpoii-d  to  be  of  fuch  power,  that  ii  was  impouhlc 
for  any  one  to  bind  ihofe  perfons  who  carried  chefe 
ftbouc  them.  £itfe,  Ui.  4.  c.  22. 

LITERARY  PROPERTY. 

The  PROPERir  that  the  Author,  cr  bis  afiJgncc, 
hath  in  the  copy  of  any  work. 

The  right  which  an  Author  may  be  fuppofcd  to  have  in 
hisownorigioal  literarj  compo^jt^oo!,folhatnoothe^pcr- 
i'-:  1  without  hii  leave  may  publifhor  make  profit  cf  the  co- 
pie**  is  claflcd  by  Bijtijha<  anum^  the  fpcci^-s  of  pro- 
perty ac(]uirrd  L«y  occupancy;  being  grounded  on  la- 
bour and  invention.  He  expreflVs  however  fomc  doubt 
whether  it  fubiills  by  the  Common  I. aw  ;  and  thij  being 
ftill,  lifter  all  the  determinations  on  the  fubjcfl,  in  fomc 
imcafure,  i-.*-TM  pdr/7.c  the  following  cxirads  defcrvc 
the  attention  of  the  Student.  Sec  z  Ccmm.  405. 

When  a  man  by  the  exertion  of  his  rational  powers, 
lias  produced  an  original  work,  he  fcems  to  have  clearly 
a  right  to  difpofe  ctihat  identical  work  as  he  pleafes  ; 
and  any  attempt  to  vary  the  difpofition  he  has  made  of 
it,  appears  to  be  an  invafion  of  that  right.  Now  the 
identity  of  a  literary  compofition  confitU  entirely  in  the 
JiKUKtKt  and  the  language.  The  fame  conceptions  cloihcd 
in  the  fame  words,  muil  necclTarily  be  the  fame  compo- 
fition ;  and  whatever  method  be  taken  of  exhibiting 
that  compofition,  to  the  ear  or  the  eye  of  another,  n- 
eitsdt  [See  /c//,  the  cafe  of  Caiman  v.  H'ati'tn,]  by 
writin;:,  or  by  printing,  in  any  number  of  copies,  or  at  any 
period*of  lime,  it  is  always  the  identical  work  of  the  author 
which  is  fo  exhibited ;  and  no  other  man,  it  hath  been 
thought,  canhave  aright  to  exhibit  it,  cfpc'cially  forprofit, 
without  the  author's  confcnt.  This  confeni  may  perhaps 
be  ticitly  given  to  alt  mankind  when  an  author  fuffers 
his  work  to  be  publlfhed  by  another  hand,  without  any 
claim  or  refervc  of  ri^ht,  and  without  (Umping  on  it 
aiy  marks  of  ownerfliip  :  it  being  then  a  prefcnt  to  the 
publick,  like  building  a  ciiurch  or  bridge,  or  laying  out 
a  new  highway.  But  in  cafe  the  author  fells  a  linglc 
book,  or  totally  grants  the  copy-right,  it  hath  been 
fuppofed,  in  the  one  cafe,  that  the  buyer  hath  no  more 
light  to  multiply  copies  of  that  book  for  fiU-,  than  he 
hath  to  imiute  for  the  like  purpofc  the  ticket,  which  h 
bought  for  admiflion  to  an  opera  or  a  concert ;  and,  in 
the  other,  that  the  whole  property  with  all  its  cxclunve 
rights,  is  perpetually  transferred  to  the  grantee.  On 
the  other  hand  it  is  urged,  that  though  the  cxdufive 
piopcriy  of  the  manulcnpr,  and  all  which  it  contains, 
undoubtedly  belorgs  to  the  Author  ie/ore  it  is  printedor 
publi!hed ;  yet  from  the  inflant  of  pubiication,  the  cx- 
dufive right  of  an  Author,  or  his  af^gns  to  the  fole  com  • 
munication  of  his  itJeas,  immediately  vanishes  and  eva- 
porates ;  as  being  a  right  of  too  (ubtlc  and  unfubllantial 
a  nature,  to  become  the  fubjcil  of  property  at  the 
Common  Law.  zv.d  only  capable  of  bcine  guarded  by 
pofitivc  ftatutcs  and  fpeciaJ  pro\iiion5  of  the  Magif- 
irat*".  2  Comm.  406. 

'I'he  Roman  law  adjudged,  that  if  one  man  wrote  any 
thing  on  the  paper  or  parchment  of  another,  the  writing; 
(houlJ  belong  to  the  owner  of  the  blank  materials,  mean- 
ing thereby  the  mechanical  operation  of  writing  i  for 


which  it  dircdcd  the  fcribc  to  receive  a  faiisfaAion :  for 
in  works  of  genius  and  invention,  as  in  painting  on  ano- 
ther man's  canva*,  the  fame  law  gave  the  canvas  to  the 
painter.  Ai  to  any  other  property,  in  the  works  of  the 
Undcrftariding.that  law  is  filent ;  though  the  fale  of  lite- 
rary copici,  tor  the  purpofrs  of  recital  or  multiplication, 
is  certa'.nly  as  ancii:nt  as  the  times  of  Terence,  Martial, 
and  Statius.  2  Ccmm,  407. 

But  whatever  inherent  copy-right  might  have  been 
ftippofcd  to  fubful  by  the  Common  Law,  the  (latute 
3  Ann.  c.  19,  hath  now  declared,  that  the  Author  and  bis 
atTigns  fhall  have  the  fole  liberty  of  printing  and  re- 
printing his  works  for  the  term  of  fourteen  years.  aaJ  no 
Icngtr;  [the  words  of  the  llatut?]  ;  and  hath  proteAed 
that  propw'rty  by  additioiul  penalties  and  forfeitures: 
directing  farther,  that  if  at  thi:  end  of  that  term  the  Au- 
thor himfcll  be  living  the  right  Aiatt  then  return  to 
him.  for  another  term  of  the  fame  duration.  A  fimilar 
privilege  is  extended  to  the  new  inventors  of  Prints  and 
EngravtKgt,  by/ia.'i.  8  Get.  2.  13  :  7  Gee.  3.  r  38 :  ly 
Geo.  3.  c  57.— —-The  above  parliamentary  proteAiont 
appear  to  liarc  been  fuggefled  by  the  exception  in  the 
llatute  of  monopolies,  21  ^ae.  i.r.  3  ;  which  allows  a 
Royal  patent  of  privilege  to  be  granted  for  fourteen  years 
to  any  inventor  of  a  new  manufaflure,  for  the  foIc  work- 
ing or  making  of  the  fame  :  by  virtue  whereof  it  is  held^ 
th.»t  a  temporary  property  therein  becomes  veiled  in  the 
King's  patentee.  [See  this  Dictionary  title  Pattnti.'] 
I  yem.  62  :  2  Comm.  407. 

Whether  the  produdions  of  the  mind  could  commu- 
nicate 3  right  of  properly,  or  of  excluftve  enjoyment,  in 
rcafon  and  nature ;  and  if  foch  a  moral  right  exifted, 
whether  it  was  recognized  and  fupported  by  the  Com- 
mon Law  of  EaglanJ ;  and  whether  the  Common  Law 
was  intended  to  be  reflraincd  by  the  llatute  of  Queen 
arc  queflions  upon  which  the  learning  and  talents  of 
the  highcll  legal  charaAers  in  this  kingdom  have  been 
powerfully  and  zcaloufly  exerted  Thefe  queftions  have, 
by  the  fupreme  Court  of  Judicature  in  the  kingdomr 
been  fo  determined,  that  an  Author  has  no  right  at  pre- 
fent  beyond  the  limits  fixed  by  that  iUtute.  bee  ihr 
cafe  of  DcaalJ/en  /  BeAeit,  B,«.  P.  C. 

As  that  determination,  however,  was  contrary  to  the* 
opinion  of  L«fd  AfaKj/elJ,  of  the  learned  Commentator,, 
and  of  fcveral  other  judges,  Mr.  Cbnjitaa  has  remark- 
ed, thai  every  perfon  may  llill  be  permitted  to  indulge 
his  own  opinion  upon  the  propriety  of  it,  without  incur- 
ing  the  imputation  of  arrogance;  and  he  proceeds  to 
deliver  his  lentimenis  in  the  following  manner. 

Nothing  is  more  erroneous  than  common  praflire- 
of  referring  the  origin  of  moral  rights,  and  thefyftem  of 
natural  equity  to  tliai  lavage  Hale,  which  is  fuppofcd  to  havo 
preceded  civilized  clt.iblilhmenii  ;  in  which  literary  com- 
polltion,  and  of  confetjucnce  the  right  to  it, .could  have 
no  exigence.  But  the  true  mode  of  afccruining  a  moral 
right,  fcems  to  be  to  inquire  whether  it  is  fuch  as  the 
rtaAin,  the  cultivated  rcafon  of  mankind,  muft  necefl'a- 
rily  affen:  to.  No  propofitioo  feems  tnorc  conformable 
to  that  criterion,  than  that  every  one  Ihoutd  enjoy  the 
reward  of  his  labour,  the  harvcft  where  he  has  fown» 
or  the  fruit  of  the  tree  which  he  has  planted.  And  if 
any  private  right  ought  to  be  prcfcrved  more  facred  and 
inviolate  thin  another,  it  is  that  where  the  mort  exien- 
five  benefit  flows  to  mankind  from  the  labour  by  which 
it  u  ac^uirid.   Literary  Property,  it  muft  be  admitted* 
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U  very  tlifiercnt  in  Ut  nature  from  a  property  in  fub* 
ftamial  and  corporeal  objc^^;  and  ihii  diftVrcr.ce  has 
led  fome  to  deny  its  cxiftcnce  as  properly  ;  but  wheihtr  , 
it  is  /ui  gcnerir^  or  under  whatever  denomination  of 
rights  it  may  more  properly  be  clafied,  i: Teems  founded 
upon  the  fame  printiplc  of  general  utility  to  Society, 
which  is  thcbafis  oLiilothci  moral  rights  and  obligations. 
Thus  confidercd,  an  author's  copy-right  ought  to  be 
efteemcd  an  inviolable  right,  eUabiilhcd  in  found  rca- 
fon  and  abllradl  morality  :  no  Icfsthan  eight  of  the  twelve 
Judges  were  of  opinion,  that  this  was  aright  allowed 
and  perpetuated  by  the  Common  Law  of  Engiand :  but 
fix  held,  either  that  it  did  not  exiil,  or  that  ihc  enjoy- 
ment of  it  was  abridged  by  the  lUtuie  of  Queen  Aunt ; 
and  that  all  remedy  for  the  violation  of  it  was  taken 
away  after  the  expiration  of  the  terms  fpccificd  in  ihc 
A£l ;  and  agreeable  to  that  opinion  was  the  final  judg- 
ment of  the  Houfe  of  Lords,  i  dmrn.  407.  in  n. 

For  the  arguments  at  length  of  the  Judges  of  the 
King*s  Bench,  and  the  opinions  of  the  rctl,  fee  the  cafe 
of  Miilar  V.  TtiyUr,  4  Burr.  2303  :  I  Blackjl.  R:p.  675. 
Ill  that  cafe  the  Court  of  King'i  Bench  determined  that 
an  exclufive  and  permanent  copy -right  did  aflually  fub- 
fift  in  Authors  by  the  Common  Law.  But  the  eiFcil  of 
their  opinion  was  contradicted  by  the  determination  of  the 
-Houfe  of  Lords,  in  DonaU/cn  v.  Becitlt,  as  above  ftated. 
^  In  Ireland,  there  is  yet  no  flatute  to  protetl  the  copy- 
right of  authors.  The  following  is  a  general  abftra^l 
of  the  Englijh  flatutes  relative  to  this  intereAing  fubjeit, 
and  of  fome  points  determined  on  their  conllrudlion. 

Thcy?*i/.  d  Atni.  c.  19.  cnafts.  That  the  author  of  any 
book,  and  his  affigns,  fhallin  future  have  the  fole  liberty 
of  printing  it  for  fourteen  years,  to  commence  from  the 
day  of  publifhing  thereof :  and  if  any  perfon  within  the 
faid  time  fhall  print,  reprint,  or  import  any  fuch  book 
without  the  confent  of  the  proprietor  in  writing,  or  (hall 
knowingly  publifh  it  without  fuch  confent,  the  offender 
fhall  forfeit  the  books  and  fheets  to  the  proprietor,  and 
alfo  foT  every  fheet  found  in  his  cudody,  either 
printed  or  printing  ;  half  to  the  Crown,  and  half  to  him 
who  will  fue  in  any  Court  at  U'ejiminjhr.  %  i. 

No  bookfcller,  printer,  or  other  perfon,  ftiall  be  liable 
to  thefc  forfeitures,  unlefs  the  title  to  the  copy  of  the 
book,  [the  whole  book  and  every  volume  thereof,  Jlitt. 
15  G«.  3.  f  53,  ^6,]  ihall  before  fuch  publication  be 
entered  in  the  regifterbookof  the  Company  of  Stationer 
at  their  Hall  in  Louden,  and  unlefs  the  confent  of 
the  proprietor  be  entered,  paying  bd.  for  each  entry  ; 
4  2. ;  nor  unlefs  nine  copies  of  each  book  be  delivered 
to  the  Company's  warehoufc-keepcr  before  publication, 
for  the  ufe  of  the  Royal  library,  the  libraries  of  the  univcr- 
fity  of  0.v^r<^  and  Cambridge,  of  the  four  univcrfiiies  in 
Scotland,  of  SicH  College  in  London,  and  of  the  advocates 
at  Edinburgh,  ^  5.  and  kcjiat.  15  Geo.  3.  c.  53,  §  6. 

But  an  aOion  may  be  brought,  or  an  injunilion  ob- 
tained in  a  Court  of  Equity,  though  the  publication  be 
■not  entered  in  the  rcgifter  of  the  Stationers'  Company. 
J  Black.  Rep.  330. 

If  the  Clerk  of  the  Stationers  Company  fhall  negleft 
to  make  fuch  entry,  or  to  give  a  Ccrti^catc  thereof, 
then  notice  being  given  in  the  (  axeite,  the  proprietor 
lhall  have  the  fame  benefit  as  if  an  entry  were  adually 
made:  and  the  clerk  ihall  forfeit  20L  Jlat.  Z  Ann. 
<-  i9>  §  3- 


The  abo\;e  ftatute  particularly  provided,  by  ^  9,  that 
the  right  of  the  Ur.iverfuies  or  ar.y  other  perfon.  to  the 
priming  or  reprinting  oi  any  book  already  printed,  fiiould 
not  be  either  frfjudiced  or  confi'rmej:  after  the  determi- 
nation of  ths  cafe  of  Ddna'd/on  v.  BicheH,  the  U.iiver- 
fttifs  were  fo  much  alarmed  at  the  decifion,  that  tiiey 
applied  for  and  obtained  an  A&.,  Jiat.  15  Gee.  3  f  53  » 
which  fecured  to  the  two  Univerfitics  in  England,  the 
Colleges  or  Houfes  ot  learning  within  the  fame,  the  four 
Univerfitics  in  Scotland,  and  the  colleges  of  £/i>n,  Wejimm- 
_/7cr,and  IVincheJier,  a  perpetuity  in  the  copy-right  of  all 
books  given,  or  to  be  given,  or  dcvifed  to,  or  in  tru'l  for, 
them  by  the  authors;  which  was  fanftioned  by  (he  fame 
penalties  as  thole  coniaiitcd  in  the Jlat.  8  Ann,  fo  long  at 
the  books  tir  copies  beloiiging  to  the  faid  L'niverfities,  or 
Colifgcs  arc  primed  only  at  their  own  printing  preflcs, 
within  the  Univerfities  or  Coltcg'i^s  and  for  their  fot: 
benefit.  §  S. 

hlujical  Compofmvni  have  been  held  to  be  within  the 
meanmg  and  proteiftion  of  the  ftatutc.  C^rMp  6zi.  A 
fair  and  hm'.a-fidt  Abridgmnt  of  any  book,  confidered 
as  a  new  work :  and  however  it  may  injure  the  fale  of 
the  original,  yet  it  is  not  deemed  in  law  to  be  a  piracy, 
or  violation  of  the  author's  copy-right.  1  Bro.  C.  R. 
4;  I  :  z  Atk.  141 . 

Where  an  Author  transfers  all  his  right  or  intereft  in 
a  publication  to  another  ;  and  happens  to  furvive  the 
firft  fourteen  years,  the  fecond  term  will  refult  to  hii 
aflignec,  and  not  to  himfelf.  2  Bro.  C,  R.  80. 

Evidence  that  the  defendant  afted  a  piece  on  the 
Stage,  of  which  the  plaintiff  had  bought  the  copy-right, 
is  not  evidence  of  a  publication  by  the  defendant,  with- 
in the  meaning  of  the  flatute.  Cclman  v.  Wathcn,  5  Ttrnt 
R(p.  245.  But  no  one  has  a  right  to  take  down  a*  play 
in  fhort  hand,  and  to  print  it  before  it  is  publifhed  by 
the  Author.  Ambl.  694. 

The  two  following  rtatuies  wore  alfo  made,  with  a 
view  ftiil  further  to  fecurc  the  property  in  books,  and 
alfo  to  encourage  printing  in  this  country.  Thuy7a/.  i  z 
Ceo.  2.  c.  36,  (in  force  by  Jlat.  29  Geo.  3.  c  55.  §  j, 
till  September  29,  1795.  and  from  thence  to  the  end  of 
the  then  ne.vt  feflion)  ;  provided,  that  if  any  book  be 
originally  written  or  printed  and  publiflied  in  this  country, 
and  afterwards  (within  twenty  years)  reprinted  abroad, 
and  imported  and  expofed  to  fale  here,  the  importer  and 
feller  fhould  forfeit  all  fuch  books  to  be  cancelled,  and 
for  every  offence  fhould  forfeit  alfo  5/.  and  double  the 
value  of  the  books  to  be  recovered  with  cofts.  The ^at. 
34  Geo.  3.  c.  zo.  §  57,  extends  the  penalty  to  10/.  and 
double  the  value  of  the  books ;  and  renders  all  pcrfons 
having  fuch  books  in  their  poflciHon  for  fale,  liable  to  the 
forfeiture  ;  and  empowers  Cuftom-houfe  or  Excife  offi- 
cers to  feiie  them,  who  fhall  be  rewarded  accordingly. 

Under  ihcfe  llatutes  it  feems  immaterial  whether  the 
author's  copy-right  U  cxtinft  or  not,  if  the  book  has 
been  reprinted  in  fa^/oW  within  twenty  years,  i  Comm. 
407,  in  n.  Every  dillinft  fale  of  one  book  or  a  parcel,  is 
a  dirtinft  offence,  by  which  a  new  penally  is  incurred, 
though  the  fales  be  on  the  fame  day.  3  7'erm  Rep.  509. 

It  is  worthy  of  remark,  that  the  determination  of  the 
•Houfe of  Lords  in  Donald/on  and  Beckett,  which  was  fup- 
pofcd,  at  the  lime,  to  have  given  a  mortal  blow  to  the 
property  and  profpcrity  of  Authors  and  Bookfellers,  has 
£  e  2  in 
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ia  faA(  been  one  great  means  of  inaesfing  both.  Few 
books  ars  now  republifbeJ  without  conftderable  Hl'.cra- 
tmm,  additiuni,  or  anuotations,  by  means  of  u  htcli  tlwy 
bccomcj  in  lafl,  nciv  work«>;  and  it  it  rot  worth  any 
body's  while  liicn  to  pirate  ihcm  In  their  oiigica]  lljtc. 
7*his  lias  proved  a  fpur  to  the  indudry  of  Authors,  and 
ihc  liberality  of  Bookfcllers ;  and  perhaps  no  ptrrtod 
Kvct  produced  fb  many  new  publications  of  acknow- 
ledged utility^  as  that  which  hat  rlapfed  Ancc  the  memo- 
rabtc  deciAon  above  alluded  to ;  which  for  ihe  moment 
call  a  mcU'icholy  gloom  over  ihofe  who  iiow  cajoy  lu 
benc£cial  efFt^i. 

The  following  are  the  principal  features  and  diHinc- 
ttons  of  the  three  fiatutes  itlative  \oPnmi  and  En^ra  vtKgs. 
The  pat.  S  Gte.  z,  r.  i  5.  gives  ao  exclufivc  privilege  of 
pjbUihing.  to  ihoie  who  invent  or  dcfign  any  prim,  for 
lourtcen  years  only,  The/^if.  7  G/o,  3.  28,  extends 
the  tcim  to  twenty-eight  yearj  ablolmcly,  to  all  who 
either  iiivcni  itic  deUgn,  or  m.ike  a  print  Irom  anoiher's 
dei'ign  or  piflure  ;  aud  ihofc  who  copy  Inch  printi  uiihin 
rhac  time,  forfeit  all  their  copies  to  be  dcllroyed  ;  and 
5/.  for  each  copy.  The ^at.  17  GVo  5.  £.  57,  cives  the 
proprittor  ai  R^ton  to  recover  damages  and  double 
coib  for  the  injury  he  has  fulU  acd  by  the  violation  of 
bis  right. 

The  alltgnee  of  a  print  may  maintain  an  aflioo  on  thij 
laft  llaiutc  apainll  any  perfon  w  ho  pirates  it ;  and  in  fuch 
an  aaion  it  is  no:  necefiary  to  produce  the  plate  itfclf  in 
evidence  ;  one  of  the  prints  taken  from  the  original 
plate  is  good  evidence.  5  T/rm  Ref.  41. 

In  analogy  aJfo  to  the  abote  do^lrine  of  Literary  Pro- 
petty,  \\\vjiat.  27  C(z.  3.  (.  38,  givci  to  the  proprietors 
of  new  patterns  in  printed  linen!,  cottons,  muflins,  iez. 
Ihc  folc  right  of  printing  them  for  /wa  month  ;  and 
gives  the  proprietor  injured  his  remedy  by  an  action  for 
damages. 

LI  TH  OF  PICKERING,  In  the  county  of  7crk, 
the  liberty,  or  a  member  of  i^idsrin^,  from  the 
Saxon^  liJg  \.  c.  mfmtrinn. 

LITIGIOUS.  The  Utigioufncfs  of  a  church,  ii  where 
fevcra!  pcrfons  have,  or  pretend  to,  fcveral  titles  to  the 
patronage,  and  prcftnt  fcvcral  clerks  to  the  Ordinary; 
it  c.xcofes  him  fruro  refuling  to  admit  any  of  them,  till 
a  trial  of  the  right  by  Juie  fatrcuiui,  or  oihemifc. 
Jtnk.  dnt.  II. 

LIT.MUS,  To  what  duties  liable.  See  fat.  4  }f^.  i$ 
M.  r.  5.  ^  i. 

LITTliR  A,  Litter  ;—Trtt  emrffes  litttnf,  three  can 
loads  of  ftraw  or  litter.  Jt/fi.  v/wf/.  z.  par  fil.  33.  h* 

LITTLETON,  \Va>  a  fimous  lawyer  m  the  day*  of 
King  tcUvard  the  Fourth,  aa  fljjpcareth  by  StaunA/ 
Prar.  e.rx./d.T^.  He  wrote  a  book  of  great  account, 
called  LiitUttuj  Tcfyrtt.  Sec  title  Laiv-hetit. 

LIVERV.  fr6m  livict  i.e.  i'lfgw  gt.'hvttnt ;  or /tv 
Ttr^  tradfre.]  Hath  three  fignifications.  In  one  finfc, 
it  was  ufcd  for  a  foil  of  clothes,  cloak,  gown,  hat,  U<. 
wh'ch  a  nobleman  or  gmtlcxcin  j^ave  to  hii  fervanis  or 
followcri,  with  cognit'snre  nr  \vi:hout ;  mentioned  in 
Jiat.  I  R.  2.  f.  7,  nnd  direr*  o'.hcr  liatutcs.  Formerly 
great  mm  give  liveries  to  fcvcral  who  were  not  of 
their  family,  10  cr.gag*  them  in  their  quarrels  for  that 
year;  but  aftcruardt  it  crdaincd,  that  no  m^n  of 
any  condition  whaifoevcr  IhouM  pive  any  Uvery,  but 
to  his  domcUlcjj  hn  oOiccn,  or  counfd  learacd  in  che 


laiv.  By  far,  1  R.  s,  it  was  prohibited  00  pain  of  im* 
prilonment ;  and  the  fat.  1  htti.  4.  f.  7,  m^de  the  of- 
fenders liable  to  ranlom  at  the  King's  will,  ^V.  which 
flalute  was  f-*fthcr  cor.lirmcd  and  explained,  anais  2  7- 
N,  fi.  4,  ani  by  fittt.  S  Htv.  6.  4  :  and  yet  this  olTence 
was  fo  deeply  rooted,  thai  E^i.  was  obliged  to  con- 
firm the  former  lUiutc-s  and  further  to  extend  ibe 
meaning  of  them,  adding  a  penalty  of  to  every  one 
that  gave  fucli  Livery,  and  the  like  on  every  one  re. 
tained  for  maititenance  cither  by  wriiing,  oath,  or  pro- 
mife,  ior  every  month.  Stat.  S  Ed.  4.  r.  z.  But  moll  of 
the  above  llatutes  are  repealed  by  fat-  3  Car.  i.e.  4.. 

Livery,  in  the  fi:cood  figni^cation,  meant  a  delivery 
of  polTeliion  to  thoi'e  tenants  who  held  of  the  King  ie 
ta/iiu,  or  Knights  fcrvice  ;  as  the  King  by  his  preroga- 
tive hach  pi-.w.ir  ftifn  of  all  lands  and  tenements  fo  hdaen 
of  him.  SiauitM.  P%  tfYcg.  12. 

In  the  third  fenfe.  Livery  meant  the  writ  which  Jay  for 
the  heir  of  age,  to  obtain  the  [>ofrel[ion  or  fcifio  of  his 

I  landi  at  the  King's  hands.  F.\.B.  t$^.  By  the  fiaiute 
iz  Car.  2.  c.  24,  all  vvardfhips,  Liverici,  tSc.  are  taken* 

I  away.  See  title  Teaurtt. 

I  LIVERY  i.e.  Dti.ivKRv,  OF  Seisin;  UhtraiUfii^ 
fttj-.]  A  delivery  of  polTeflion  of  land*,  tenements,  aod- 
hercditamcnts,  unto  cnc  that  hath  a  ri^ht  to  the  fame; 
being  a  Ceremony  in  the  Common  Law  ufed  in  the  coa< 
vcyance  of  lands,  i^c.  where  an  eilatc  of  fce-fimp!e, 
fee-tail,  or  other  freehold  padclh.  Urai}.  it&.  z.  c.  itJ, 
And  it  is  a  tellimoniit  of  the  willing  dep.uting  of  him 
who  mikes  the  Livery,  from  the  thing  whereof  the  Li- 
very is  made  ;  and  of  the  willing  acceptance  of  the 
other  party  receiving  the  Livery  ;  firrt  invcoted,  that 
the  common  people  might  have  knowledge  of  the  pafj- 
ing  or  alteration  of  cAatci  from  mm  to  man,  and  there- 
by be  better  abic  to  try  jh  whom  liic  right  of  poiTcilion 
of  l-inds  and  tenements  were,  if  the  umc  fhould  be 
contelled,  and  they  Ihould  be  impanelled  ou  Juries,  or 
othetwifc  have  to  do  concerning  the  fame.  H'ef.Syml. 
par.  I .  lib.  2, 

The  Ccmmon-law  conveyance  by  feofi'nient  is  by  bo 
means  perfcfled  by  the  mere  words  of  the  deed ;  thit 
ceremony  of  Lt  vtry  ^  Stsf.n  is  very  material  to  be  per* 
formed,  for  witiicut  this  the  fcoficc  has  but  a  r.«re 
e(l.itc  at  wi!l.  Lit.  S  66.  This  Livery  cf  Se-fin  is  no 
other  than  the  pure  ftodal  invcftiturc  or  delivery  of  cor. 
portal  pofielTion  of  the  land  or  tenement,  which  was  held 
abfolutely  nccetrary  to  complete  the  donation.  2  Ceir.m. 
c,  20.  p-yti.  Sec  this  Dictionary,  ti:lc  Feofftmnt  IJJ  ; 
Qaitvt^ants ;  Dud ;  Eflatt ;  Tiaurtt. 

InvelUtures,  in  their  original  rife,  were  probably  in- 
tended to  demonlUace  in  conquered  countries,  ihc  ac- 
tual poffjfljun  of  the  Urdi  and  that  he  did  not  grant  a 
bare  litigious  right,  which  the  (otdier  was  ill. qualified  to 
pralVcute  ;  but  a  peaceable  and  hrra  pofftlfioa.  And  at 
a  time  when  writing  was  k-lJom  praftil'cd,  a  mete  oral 
gift,  at  a  dirtancc  from  the  fpoi  that  was  given,  \va>  not 
fikcly  to  be  cither  long  or  accurately  retained  in  the 
memory  of  the  by-ftanders,  who  were  very  lide  inre- 
rcftcd  in  the  grant.  Aftcrtvards  they  were  retained  as 
a  public  and  notorious  aft,  that  toe  country  might  take 
notice  of  and  icilify  the  transfer  of  the  cftatcj  and  that 
fuch  as  claimed  title  by  o;hcr  means  might  know  agaiaft 
whom  to  bring  their  aclions.  2  Ctinm.  311. 

Jo 
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In  all  wcll'govcrned  nations  fome  notoriety  of  this 
t;nd  has  been  ever  hcW  rrqulfitc  io  order  to  Kquirc 
and  afcmaiu  the  prof  crty  o!  landj.  And  even  in  ec- 
ci-TiitKcal  promouons  where  ihe  freehold  pafTcs  to  the 
pjilon  promoted,  corporal  polTcflion  is  required  at  thit 
('ly  10  veil  the  properly  compicicly  in  the  new  pro- 
prietor :  who»  according  to  ihc  cnnonilh,  acquires  ihe 
jut  ad  r<:m,  or  inchoate  and  impcrfefl  right  by  nomina- 
tion and  inftitution  j  but  not  the  jut  /«  rt,  or  complete 
and  luU  right,  iiniffi by  corporal  pofr.'£jn.  Therefore 
Jo  dtoiiittcipolTcfiionii  given  by  inllallmcnt;  io  redories 
and  vicaragt-s  by  iodudion  :  without  which  no  temporal 
riglits  accrue  to  thcMinillcr;  though  every  ecckfiaf' 
ticil  rower  \%  veiled  in  him  by  inlDtution.  So  alfo  even 
in  dcfccnt&  of  lands  by  our  lan^,  which  arc  caH  on  the 
heir  by  ad  of  the  law  itfclf,  the  heir  has  nM  plenum  do- 
fumaitt,  or  foil  and  complete  ownerfliin,  till  he  has  made 
an  aflual  corporal  entry  into  the  lands ;  for  if  he  dies 
before  entry  maur,  ifij  heir  Hiall  not  be  entitled  to  take 
the  poflcSion,  but  the  heir  of  the  pcrfon  who  was  lall 
adiulty  fcilcd.  2  Ccmttt.  312  ;  fee  title  De/ant. 

The  corporal  tradition  of  lands  being  foaietinies  in- 
conver.icnr,  a  fymbolical  delivery  of  pofleOion  was  in 
many  cafes  anciently  allowed)  by  transferring  fomething 
near  at  hand, in  the  prcfcnce  of  credible  witnefic:;  which 
by  agrecmcni  (hould  fcrve  to  reprefent  the  very  thing 
defi^ncd  to  be  conveyed  ;  and  an  occupancy  of  this  fign 
or  (ymbol  was  permitted  as  equivalent  to  occupancy  of 
the  land  ilfelf.  With  our  $axen  ancertors  the  delivery 
of  a  turf  was  a  ncceflary  folemnity  to  eilabliOi  the  con- 
veyance of  lands.  And  to  this  day  the  conveyance,  of 
our  copyhold  eflates  is  ufuaily  made  from  the  feller  to  the 
Lord  or  his  (Icward,  by  delivery  of  a  rod  or  verge ;  and 
then  from  the  Lord  to  the  purchafcr,  by  redelivery  of 
the  fame  in  the  prefcnce-of  a  jury  of  tenants.  2  Cow.  313. 

Conveyances  in  writing  were  the  laft  and  motl  refined 
improvement.  The  mere  delivery  of  pofieilion,  either 
n^ual  or  fymbolical.  depending  on  the  ocular  teftimony 
and  remembrance  of  the  witncfl'cs,  was  liable  to  be  for- 
gotten and  roifrcprefcntcd,  and  became  frequently  inca- 
pable of  proof,  ticfides,  the  new  occafions  and  necef- 
iitics,  introduced  by  the  adv.-incemcnt  of  commerce,  re- 
quired means  to  be  dcvifcd  of  charging  and  incumbering 
cAatcs,  and  of  making  them  liable  to  a  multitude  of  con- 
4itions  and  minute  defignattonsi  for  the  purpofes  of  raiC 
>ng  money  without  an  ablbluie  fale  of  the  land  ;  and 
fomctimes  the  like  proceeding?  were  found  ufcful,  in 
order  to  make  a  decent  and  competent  provifion  for 
the  numerous  branches  of  a  family,  and  for  other  do- 
m^llic  views.  None  of  which  could  be  cfTcflcd  by  a 
mere  Hmplc  corporal  transfer  of  the  fo;!  from  one  man 
to  another,  wht.:h  was  principally  calculated  for  con- 
veying an  abfo'ute  unlimited  dominion.  Written  deeds 
were  therefore  introduced  in  order  to  fpccify  and  per- 
petuate the  peculiar  purpofes  of  the  party  who  con- 
veyed: j  ciflill,  for  a  very  long  fcrics  of  years,  they 
were  never  made  ufe  of,  but  in  company  wiih  the  more 
aiiciert  and  notorious  method  of  transfer  by  delivery  of 
corporal  pofl'cffion.  z  Cotnm.  314,. 

Lntry  tf  Scijiuf  by  the  Common  Law,  is  ncceflary  to 
be  made  upon  every  grant  of  an  c Xm^^  cf  frcihclj^  in  be- 
rcdiiamems  corporeal;  whether  of  inheritance  or  for 
life  only.  In  hereditaments  incorporeal  it  ii  impaiTiblc 
(0  be  made,  for  ihey  are  iioi  objc&5  of  tiic  fenfes  ;  and 


in  Lcafes  for  years,  or  other  chattel-tntere(ls,St  is  not 
ncccfl'jty ;  the  fclemuity  being  appropriated  to  the  con- 
veyance of  a  (rcchold.  And  thii  is  one  rcafon  why  free- 
holds cannot  be  made  to  commence  in  f^turo,  hecaufc 
ihcy  cinr.ot,  at  the  Common  Law, be  made  bu:  by  Livery 
ofSeifin;  whxh  Livery,  being  an  aftu^I  manual  tradition 
of  the  land,  raufl  t.ike  cftcft  in  pva-j'tntit  or  not  at  all. 
z  CemM.  314.  See  this  Didionary,  titles  Limitation  of 
Ejiatf ;  RfmQtr,der. 

On  the  creation  of  a  frttholA  remainder,  at  one  and 
the  fame  limt  with  a  particular  cHate  for  years  at  the 
Common  Law,  Livery  rrud  be  made  to  the  particular 
tenant,  without  which  nothing  pafTcth  to  him  in  re- 
mainder ;  it  being  foi  the  benefit  of  him  in  remainder* 
and  not  the  IclTee,  who  t;ath  only  a  term  :  and  if  the 
ieflce  cntcretb,  before  Livery  and  Scilin  made  to  him, 
the  Livery  fh:ill  be  void.  Lit.  60:  1  Inji.  49.  Bat  if 
fuch  a  remainder  be  created  afterwards,  cxpeAant  on 
a  leafe  for  years  now  in  being,  the  Livery  nvuft  not  be 
made  to  the  Icffcc  for  years,  for  then  it  operates  ncOiiag : 
nam  qucJ  ftmcl  meum  fji,  nmpliut  mtum  tjfe  not  potfj?  ',  but 
it  mutl  be  m.idc  to  the  reinainder-man  by  conf.  n:  of  the 
IcfTcc  for  years  :  for  without  his  confent  no  Livery  of 
the  pofTcflion  can  be  given ;  partly  becaufc  fuch  forcible 
Livery  would  be  an  ejcdmcnt  of  the  tenant  from  hit 
term  ;  and  partly  for  rcafons  conneScd  with  the  doc- 
trine of  attornments.  2  Cc;rm.  314,  5.  i>cc  I        48.  9. 

A  leafe  for  years  is  granted  to  A.  B.  with  remainder 
to  his  right  heirs,  whereon  Livery  is  made ;  the  rc- 
miunder  is  void,  becaiifc  there  is  not  any  pcrfon  in  ej/e^ 
who  can  prcfenlly  t.ikc  by  the  Livery.  4  Leon.  07. 
There  was  a  Leafe  made  to  a  man  and  his  wife,  and 
iheir  daughter,  to  hold  from  Mickathioi  next,  and  the 
lefTor  made  Livery  after  MichatlmiTt^  this  was  adjudged 
good,  being  made  by  the  leflbr  hinifcll ;  but  it  had  been 
otherwife,  if  it  had  been  to  be  done  by  atiori)ey,or  if  the 
leflbr  had  made  Livery  before  M/(lfat/fi:ai .  2  RcL  Rtp, 
ictj.  Lfafe  for  twenty  years  10  a  roan  to  commence 
from  a  time  pafl;  and  after  the  expiration  of  the  faid 
term,  then  to  him  and  his  wife,  and  their  fon,  for  their 
lives,  and  the  longeft  liver  of  them,  with  a  letter  of  at- 
torney to  make  Livery  and  Scilin,  ij^t.  It  is  a  good 
leafe  for  years,  with  remainder  for  life,  if  Livery  and 
Seifto  be  made  by  the  attorney  at  the  time  of  executing 
the  Leafe ;  but  if  the  Livery  and  Seifin  be  made  by  the 
attorney  fome  time  afterwards,  in  fuch  cafe  it  is  faid  the 
Livery  is  void,  htecr  14. 

A  man  may  laake  a  letter  of  attorney  to  deliver  feifin 
by  force  of  the  deed,  which  may  be  contained  in  the  lame 
deed ;  and  a  letter  of  attorney  may  be  likewife  made  to 
receive  Livery  and  Seifin.  5  Rep.  91 :  1  Jajl.  49,  5.*. 

This  Livery  cf  Sttjtn  it  cither  in  dttd  or  in  Ltw  :  tt.e 
didindions  between  which  are  flatcd  and  explained  in 
this  Didionary.  title  Fnpmnt  III.  Arcicjitly  this  ffifin 
was  obliged  to  be  delivcr':d  eoram  farit/ni  d<  vietntts, 
before  the  p:ers  or  freeholders  of  the  neighbourhood, 
who  attetleJ  fuch  de'.ivtry  in  the  boiiy  «r  oa  the  back 
of  the  deed:  according  to  the  rule  of  the  feodal  la<«, 
pares  detent  inttrtji  iftvtjiititra  ftudi,  ucn  alU :  for 
which  this  reafon  is  cxprcfily  given  ;  bccaufc  the  peers 
or  vafials  of  the  Lord,  being  bound  by  tl  eir  oath  of' 
feaUy,  will  take  care  th-it  no  fraud  be  ccmmittcd  to  his 
prejudice,  which  Itrangcrs  might  be  apt  to  connive  ai. 
And  though  aftciwards  the  .jcu'ar  attcltauon  of  the  ^aru 
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«a<  hv\d  unhrepflsrj',  and  Uteiy  raigtit  be  made  bcfcTC 
any  crtiKbIc  witnclTcs,  yel  the  irtal,  in  cafe  it  W8«  dif* 
f  iiuid  (like  that  ol  aU  oihcr  atitflations)  was  ftill  re- 
ierved  to  the  /jm,  or  jury  of  thr  county :  and  this  is 
t'.\c  reafon  why,  ii  lands  conveyed  by  fcolfmeni  \U  in 
Jevirra'  counties,  thr:c  muft  be  ai  irnny  Liveries  pf 
U-iim  as  ilicre  are  coumi?<.  i  Ccnm.  315.  6.  See  title 
ffifffmtnt  111.  Jn  addition  10  wliai  i^  there  fa'id,  the  foU 
lowiag  dctcraiinaitons  afForJ  information  on  the  fubjrvl. 

W.icrc  %  houfe  and  Kinds  are  conveyed,  the  houl'e  is 
the  principal,  and  the  landi  accclfory  ;  and  there  the 
J.ivrry  raull  b:  niaJe,  and  not  upon  the  land,  a  Rrf,  31 : 
■I  J74- 

If  a  hi'uir  or  landi  belong  to  an  ofiicet  by  grant  of 
the  o£ce  by  deed,  the  houfe  or  land  pafTeth  MtthDui  Li- 
very :  and  by  a  finr,  which  ij  a  feofFment  of  recocd,  by 
a  Icafe  and  reteafc,  bargain  and  fale  by  deed  inroUcd, 
rxchang',  IS**-.  a  freeh)!d  paft'eth  without  Livery;  and 
lb  in  a  Odd  of  fco-Tmrnt  to  ufes,  by  virtue  of  the  iUtute 
of  ufrs.  I  In.i.  49.  tiiat  Livery  and  Siiifin  is  not  fo 
commonly  ufci  as  formerly  :  neither  can  an  elUie  be 
created  r.o*  by  Livery  and  Seifin  only,  without  writing. 
Sta:.  29  Car.  1.  f.  3.  Sec  titles  Coaviy.'rtue  ;  EJatt. 

If  a  deed  of  feo^ment  be  delivered  u^n  the  land, 
**  in  the  name  of  frifin  of  all  the  lands,"  it  will  be  a 
good  Livery  and  Seifin  ;  but  the  bare  dtllvcry  of  a  deed 
upon  the  Ijnd,  though  it  may  make  the  deed,  it  lhall 
not  amount  to  Livery  and  Seifin,  wiihout  tbofe'  words. 
J  Iv/}.  5Z,  181.  If  one  make:  a  fcofTtncnt  to  four  per- 
fjns,  and  Seifin  is  delivered  to  throe  of  them,  in  the 
rtaaie  of  all ;  the  eflate  is  veiled  in  alt  of  them.  3  Rf/>.  26. 

Njj  pcrfon  ought  to  be  ii:  the  houfe,  or  upon  the  land, 
when  Livery  is  made,  but  the  feoffor  and  feoffee  ;  all 
ethers  arc  to  be  removed  from  it :  if  the  leflbr  feoffor, 
makes  Livery  and  Sjifm,  the  lefTec  being  upon  the  land 
coniradictmg  it,  the  Livery  is  void.  Cro.  £/iz.  521.  A 
leffor  enfeoffed  a  ftranger,  and  came  to  make  Livery  and 
feiiin,  the  IcITce's  wife  bring  in  the  houfe>  the  lefTor  en- 
ters, and  by  force  turns  the  wife  into  the  backiiJe,  which 
was  part  of  the  land  and  then  he  makes  Livery  in  the 
liouf;.-,  in  the  name  of  all  the  lands  let;  as  the  woman 
\vM  remaining  all  the  while  upon  the  land,  and  conira- 
di^ing  the  Ltvery,  the  Livery  was  held  void ;  but  if 
fhc  had  voluntarily  ^occ  out  of  the  houfe,  upon  part  of 
the  land  ;  or  the  leirbr  had  turned  her  into  the  Hreet,  fo 
that  (he  had  not  been  upon  any  part  ot  the  land,  it  had 
been  good,  Oa/t/  R//>.  g\ 

If  a  man  agrees  to  make  a  feofFment  upon  condition, 
and  after  makes  a  charter  of  fcolFmpnt  without  any  con- 
dition, and  then  makes  Livery  and  (c'tCin,  /tcuvJutn  far- 
tnatn  charttr,  this  it  .abfolute  without  any  condition ; 
lor  the  Livery  :>  not  made  according  to  the  agreement, 
but  according  to  the  charter.  34  /ij.  1.  But  if  a  pcrfon 
enfeoffs  another,  as  a  itciiriiy  for  the  payment  of  money, 
and  afterwards  makes  Livery  of  feifin  lu  him  and  his 
heirs  generally,  the  eftat/  hath  been  hulJen  to  be  upon 
condition ;  fmcc  the  intent  of  the  parties  was  not  changed, 
but  continued  at  the  time  of  ihv  Livery.  1  InjL  222. 
And  where  a  charter  of  feoffment  ts  made,  and  in  the 
deed  there  is  no  condition;  but  when  the  fcohbr  wculd 
make  a  Livery  of  fcifin  to  the  fcofice,  by  force  of  the 
deed,  he,  exprefDng  the  clbie,  makes  Livery  of  fcifin 
ufon  condition,  the  fcoffnicnt  is  of  force  aa  if  it  had  not 
been  made.  Ut,  SeS.  359  :  2  Daav^Ahr,  i;. 
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Form  of  Livery  aad  Scllia  tnJoffcd  on  the  deed. 

MEMOR  /tSOUMt  7 bar  ««  iLr  Aay  aad  your  m:'nhim 
Hintteh,  J'hii  f»J/>2^9H  a^d  Jiijia  il-oi  had  and  taktn  cf  tkt 
nifjf'i'cgf  orUntmtHt^  and  pyexti/e>  t\ifh/n  gninied,  hy  A.B. 
ont  of  tht  afiorn:/i  wtlin  tiamtJ,  itnJ  by  htm  dtli'Virtd 
ei'trunfa  the  -■wiitiin  naiasd  C.  D.  lohald  ta  him*  hit 
heir  I  ^  ic-  aceerdiig  /#  the  £aHUn:$  a*id  trut  mfOMtug  ^  thi 
tut.'hin  ivrinen  imdimfurft  tit  thi  frfftnn  af,  &C. 

LIVERV  ANo  OUSTER  LE  MAIN.  Whereby 
inquclt  before  the  Efcheator,  it  was  found  that  nothing 
was  held  of  the  King ;  then  he  was  tmmed'ately  com- 
manded b/  writ,  to  put  from  hi»  h^nds  the  lands  lakea 
into  the  King's  hiinds.  29  fi.  I :  x%  Ed  3.  c .  ^, 
iV'  OhjUr  U  Mam, 

LI\  £RY-MEN  OF  LONDON,  fn  the  Companies 
of  Lsadon,  Livery  •men  are  chofcn  out  of  the  freemen,  as 
alHftants  to  the  mailers  and  wardens,  in  matters  of  coun- 
cil, and  for  better  government ;  aiid  if  any  one  of  the 
Company  refufe  to  take  upon  him  the  ofHce,  he  may  be 
fined,  and  an  aftion  of  debt  will  lie  for  the  fum.  1  Mod, 
to.  Src  title  L^itdom. 

LlVRE,  The  denomination  of  a  Frtmch  coin,  vaJocd 
at  tcn-pence-halfperaiy. 

LOBBE,  A  large  kind  of  AWi-fea  fifh.  See  JIat, 
3 1  Ed.  3.  Jt.  3.  f.  a.  And  laito  comprehends  lob,  Ung, 
and  cod. 

LOBSTERS  May  be  imported  by  natives  or  fo- 
reigners, and  in  any  veffcis  notwithftanding  y?^:  10  £^ 
1 1  W''.  3.  24;  \Gfo.  i.JIai.  2.C.  No  pcrfon  fball, 
with  trunks,  hoop-nets,  l5c.  take  any  lobilers  on  tbefea- 
coaft  of  Seerlmidp  from  the  lii  of  JuKt  to  tlie  ifl  of  Stp- 
ttmbtr  yearly,  on  pain  of  5/.  to  be  recovered  before  two 
Juftices.  Stat,  9  Gw.  2.  c.  33.  Sec  tities  Fijh\  Kavt^ 

LOCAL,  /«rff/r/.]  Tied  or  annexed  to  a  certain  place: 
Real  aitions  are  Local,  and  to  be  brought  in  the  coonty 
where  the  lands  lie ;  but  a  perional  a^Uon,  a«  of  trefpafa 
or  battery,  {/c  is  tranfitory,  not  local  ;  and  it  is  not 
material  that  tht  aflion  fhoutd  be  tried,  or  hid  in  the 
fame  county  where  the  faft  was  done  ;  and  if  the  place 
be  fet  down,  it  is  not  needful  that  the  defendant  fhould 
traverfc  the  place,  by  faying  he  did  not  commit  the  bat- 
tery in  the  place  mentioned,  Wr.  Kmh.  230.  See  titles 
Aai<in\  VtHut.  A  thing  is  Local  that  is  fixed  to  the 
freehold.  Kttch,  i8o. 

LOCKM  AN.  fn  the  iJU  ef  Mau^  the  Lockman  is  an 
officer  to  execute  the  orders  of  the  governor,  much  like 
our  undcr-fheriff.  King's  Di/crip.  jjle  of  Man  . 

LOCKS,  In  navigation  :  Tod  llroy  any  lluiceorlock 
on  a  navigable  river,  is  made  felony  without  benefit  of 
clergy,  and  the  ufRrnder  may  be  tried,  as  well  in  an 
adjacent  county,  as  in  that  wherein  the  afl  is  com- 
mittcd.  Stat.  8  Cm.  2.  r .  10,  made  perpetual  by 
27  C'rt.  a.  f.  i6. 

LOCULUS.  A  coffin.  Sim.  Vuntlm.  <.  6. 

LOCUS  IN  Oyo,  The  place  where  any  thing  is 
alleged  to  be  done  in  pleadings,  tfc.  1  Salk.  94.  See 
title  T rej}»/i. 

LOCUS  PARTITUS,  A  divifion  made  between  two 
towns  or  counties,  to  make  trial  where  the  land,  or  place 
in  qucft'ion  Ueih.  Fltt.  Ub.  4.  f.  15. 
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LOCUTORIUM.  The  Monks  and  other  rWIgious  In 
monnfterics,  after  ih?y  had  dined  in  their  common  I'all, 
had  a  withdrawing  roomi  where  they  met  and  talked 
together  among  them felvcs,  which  room,  for  ihatfociable 
ufe  and  converfation*  they  called  /a uteri um,  a  !oijucniio\ 
as  wc  cill  fuch  a  place  in  nur  houfes  f^arlour,  from  the 
French  far'er :  and  they  had  another  room  which  was 
called  iocu!orium  fcriii/tcum,  whc/C  chey  might  talk  wiih 
laymen.  If^al/mg.  257. 

LODE-MANAGE,  The  hire  of  a  pilot,  for  con- 
ducing a  vcflVl  from  one  p!ace  to  another.  C^well.  The 
pilot  receives  Lodc-man.igc  of  the  maftcr  for  conducing 
the  Oiip  up  the  rti  rr,  or  into  port ;  but  the  Loadfman  is 
he  that  undertakes  to  brin^  a  fhip  through  the  haven ,  after 
being  brought  thither  by  the  pilot,  to  the  quay  or  place  of 
difcharge  :  and  if  through  hifc  ignorance,  negligerce, 
or  other  fault,  the  Ihip  or  merchaiidlfe  receive  any  da- 
mage, a^ion  lies  againll  him  at  the  Common  Law. 
RoughtoHt  foi.  27. 

LODE  MEREGE,  Mentioned  in  the  laws  of  OW, 
IS  expounded  to  be  the  ficill  or  art  of  navigaiion.  CpwcU. 
^rrtt  if  it  ii  not  a  corruption  of  Ladt-managt. 

LODE-SHIP.  A  kind  of  fithing  vcO'cl,  mentioned  in 
fiat.  31  Ld,  3.  f.  I. 

LODGERS  AKD  LODGINGS.  Siealtng  fumiture 
from  lodgings,  felony, ^df.  3  t2?4  IV.  U  M.  c.  9.  Sec 
titles /"^/e/y  i  Larcf«f. 

LOCATING,  An  unlaAfuI  game,  mentioned  la  fiat* 
33  H.  S.  ^.  9  ;  now  difufed. 

LOG  I  A.  A  little  houfe,  lodge,  or  cottage.  Moa. 
Jingi  torn,  t .  p.  4OO. 

LOGWOOD,  lignum  tiitastium.']  Wood  ofed  by  dy- 
ers brought  from  foreign  parts ;  prohibited  by  fiai.  23 
Eliz..  c.  I).  Got  allowed  to  be  imported  by  fiaf.  14  Car.  2. 
tf.  1 1.  Sec  title  Sa^>:igaticn  A^ls. 

L9ITH.  or  LOYCH  FISH,  A  largeNorth-fea-fifti. 
men:ioned  in  fiat.  31  Ed.  3.  fi.  3.  c.  2.  Vide  L^hbe. 

LOLLARDS,  Had  their  name  from  one  li'aUrr  Lol- 
hardt  a  G^rmae  at  the  head  of  them,  who  lived  about 
the  year  t3i5-  ."^nd  they  were  certain  Herciicks,  (in 
the  opinion  of  thofc  times)  that  abounded  here  in  Eng- 
land, in  the  reigns  of  King  Ed-j.-ard  Hi.  and  titH.  V. 
yi\ititxi\  lVi<kltfft  was  the  chief  in  this  nation.  Sto~M^t 
Annals,  4.25.  Sp^tfi-Mccd,  in  his  Hificry  <s/  Scotland,  fays. 
The  intent  of  iheic  Lollards  was  to  fubvertthe  Chriltian 
iaith,  the  law  of  God,  the  church  and  the  realm;  and 
fo  faid  thenar.  2  Hia.  5.  c.  7.  But  that  Aaiulc  was  re- 
pealed 1  Ed.  6.  c.  12.  Several  decrees  were  made  by 
our  arJibilhops  .tgainll  thofc  Sc^rills,  as  well  ac  lla. 
tutes;  and  xt\z  High  SheritJ"  of  ev-ry  county  was  an- 
ciently bound  by  Jiis  to  fupprefs  them.  3  hi/t,  4I. 
See  title  Hertfy.  Thefc  UUwdi  were  in  fadl  the  founders 
of  the  Protefiant  rtligiM. 

LOLLARDY,  The  doArine  and  opinion  of  the  Lol- 
lards. Ste  fiat.  I  £^  2  /».  b'  A/,  r.  6. 

LOMBARDS.  The  company  fljall  be  anfwerable  for 
their  debts.  2$  Ed.  3.  fiat,  5.  f.23.  Sec  titles  £tllf  of 
Exchange, 

LOMBE,  (Sir  THOMAS,)  Ho-*  recompenfed  for 
difcovcring  the  art  of  making,  rind  working,  the  three 
capital  Italian  engine.',  for  making  organzinc  Alk.  See 
fiat.  I  Qeo,  z.  {.  8. 


LONDON. 

The  Metropolis  of  this  kingdom,  formerly  called 
Augufia,  has  been  built  above  three  thoufand  years,  and 
flourifticd  for  fifteen  hundred  years.  Its  Exchange, 
where  merchants  of  all  nations  meet,  is  not  to  be  equal- 
led ;  and  for  ilatelincfs  of  buildings,  extent  of  bounds, 
learning,  arts  and  t'ciences,  tinfhck  and  trade,  this  city 
gives  place  to  none  in  the  world.  Sicrju, 

Lcr.deu  is  a  County  of  itfclf.  4  lufi.  248.  See  this  Dic< 
tionary,  title  Ceuttiiti-Ccrf)orate.  So  it  is  a  corporation  by 
prefcription,  known  by  fcvcral  names.   2  hfi.  330,  ^ua 

If'arranto,  pajfm. 

During  thr  violent  proceedings  that  took  place  in  the 
latterendof  the  reign  of  King  CW/r/  II.  it  was,  among 
other  thing.^,  thought  expedient  to  new/ model  moll  of  the 
corporation  towns  in  the  kingdom  :  for  which  purpofe 
many  of  thofc  bodies  were  pcrfuadi-d  to  furrcnder  their 
charters  ;  and  informations  in  the  nature  of  ilu9  War* 
ra»t»  were  brought  aj;ainft  others,  upon  a  fuppofed,  or 
frequently  a  real  foifciture  of  their  iranchifes  by  negleft 
or  abufc  of  them ;  a'ld  the  confecjucncc  was,  that  the 
liberties  of  moft  of  tliem  were  fciicd  into  the  hands  of 
the  King,  who  gr-mted  them  frelh  charters,  with  fuch 
alterations  as  were  thought  expedient ;  ar.d  during  their 
Hate  of  anarchy  the  Crown  named  all  their  ma^llratcs. 
This  exertion  of  power,  though  perhaps, /u  y*w«o  Jurr, 
it  was  for  the  moll  pan  Ari£lly  legal,  gave  a  great  and 
jull  aldrm;  the  new- muddling  of  alt  corporationv  being 
a  very  large  flridc  towards  eJlabliihing  arbitmry  power; 
and  therefore  it  was  thought  nccefTiry,  at  the  Revo- 
lution, to  bridle  this  bianch  of  the  prerogative,  at  Icall 
fo  far  -is  regarded  the  metropolis,  by  fiat,  z  //'.  8c  M, 
fi.  I.  e.S  i  which  cnails,  that  the  franchifcs  of  the  city 
of  Ltndon  (hall  never  hereafter  be  fcifed  or  forejudged 
for  any  forfeiture  or  mildrmearor  whatfoever.  The 
Ifarranio  againll  Lcndsn  ilTucd  in  Trinity  term,  35  C.  2, 
on  which  judgment  was  given  in  Ii.  R.  that  the  charter 
and  frinchifcs  of  the  faid  city  fhnuld  be  fclfcd  into  the 
King's  hands  as  furfcitcd.  This  judgment  was  rcvcrfej 
by  the  above  fiat.  2  H'.  M.  and  all  officers  and  com- 
paniv's  rcJtjrcd,  iiff. ;  and  the  adl  provided,  that  the 
Mayor,  Commonalty,  and  Citizens  of  the  city  of  LvnJen 
Ihould  for  evrr  thereafter  be,  and  prtfirtbt  to  bt,  a  Body 
Corporate  and  politic,  ijt. ;  and  enjoy  all  their  fran- 
chifcs,  (Se.  See  3  Comm.  263,  4.  Before  this,  by  MtiguA 
Carta,  e.  9,  it  was  provided,  that  the  city  of  L<,ndzn 
(hould  have  all  their  ancient  ufages,  liberties,  and  cuf- 
toms  which  they  had  ufed  to  enjoy  ;  which  is  confirmed 
by  fiM.  14  Ed.  yfi.  i.e.  1. 

It  is  divided  into  twenty-fix  ff'ardt,  over  each  of 
which  there  is  an  Alderman  ;  and  is  governed  by  a  Lard 
Mayor,  who  is  chofcn  yearly,  and  prcfcnted  to  the  King, 
or  in  his  abfcncc  to  bis  Jjfticcj,  or  the  Baions^of  iho 
Exchequer  at  H'efimiffirr.  Chart.  K  Hen.  \\\. 

Before  the  time  oi  Henry \{\,  the  city  was  divided 
into  tAcnty  four  Wards.  By  Parliament  Antio  17  R.  z, 
Farri'tgdeniviibsat  fevered  from  FarrifigdoR  iK-tilin, 
and  made  a  di:iinil  ward.  By  charter  i  Ed.  3,  and  pa- 
tent 4  Ed.  6,  the  King  granted  to  the  citizens  and  their 
fuccffTors,  the  v'lla,  manor,  and  borough  of  Sautb- 
li/arM  ;  whereupon,  by  an  order  of  the  Court  of  Mayor 
and  ,\?dermcn,  confirmed  by  the  Common  Council, 
Seuthvjark  wai  made  the  26th  ward,  by  iK*  name  of  the 
Bri.ige-lVard'ivithout ;  on  the  lafl  d.iy  of  Juh,  4  Ed.  6. 
Sfc  Cejn,  D'^.  title  Landon  (A), 
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D  f(oK  anil  fince  the  Conqucfl,  to  i^s  time  of  Rie,  L  f 
/  -r-  f  v.'M  governed  by  a  Purc-Rccve,  and  \  R  i-  by 

(is,.  t  -ildii,  .mJ  alcerwartis  by  3Ma>or  appoititcd  by 
iir  Knig  ;  Eiut  King  ^eifl,  in  ihe  loth  ot"  his  reign, 
graiucd  tncni  liberty  to  chuk*  a  Mayor,   z  A/?.  zs5< 
&L-C  J  5/*=;*'.  450:  Com.  Dig,  title  Lefiivtt  (C).  The 
prcfenting  and  Uvearing  of  the  Lord  Mayor  at  if'tjimit$- 
/hi  t  w  be  on  the  9th  ol  t^s-vfm!*er.  New  Style.  14.  (11;*.  2. 
c.  4K.  ^  II  ;  to  bt:  admitted  and  Iworn  .it  GaiUball, 
■    Lnn.-fon,  the  day  preceding*.  6tnt.  z;  (7.a.  z.  «■.  30.  t  4.  | 
The  Lord  Mnyor  of  LeuJcn,  for  the  time  being,  is  j 
Chief  JatUcc  of  gaul  delivery;   Eicheaior  wiihin  the  I 
libcrtirs,  and  BailiiF  of  the  river  Thamts^  &c.    He  it  a  j 
high  oflicer  in  the  city,  having  all  Courts  tor  dillribu- 
ti.rn  of  juilice  uiidrr  hi^  jurifdi^tion,  '■^ts..  The  Cojrt  of 
HulUn^s,  laheriff's  Court,  Mayof'i  Court,  Court  of 
Ccmnion  Council,  CiV.  2 /^y?.  330. 

There  arc  three  ways  to  be  a  freeman  of  Lonifoa  by 
fcTvitude  t<r  an  npprcniicclbip ;  by  birtnrighi.as  being  the 
fon  of  a  freeman;  and  by  redemption.  /.  by  purcbafe, 
under  an  order  of  the  Court  of  Aldermen.  4  Mo/i.  145. 

The  child  of  H  fi-eeoian,  when  of  age,  may,  in  con- 
nJemtion  of  a  prei'cnt  fortune,  bar  herfelf  of  her  cuf- 
tomary  part.  2  Stra';gt  947.  An  agreement  on  mar- 
riage, that  the  hulband  Ihall  take  up  the  trcedom  of 
Lanao/i,  binds  the  diUrihution  of  his  effc^^.  1  Straage 
45^.  See  title  Execu:or  V.  9. 

King  ihnry  IV.  granted  to  the  Mayor  and  Common- 
alty ot  Lontim  the  alTife  of  bread,  beer,  ale,  t?V.  and 
vi:luals,  and  things  I'aleable  in  ttie  city.  In  Londan  every 
^av,  except  SujsJjj,  is  a  market  oven,  for  the  buyiiig 
and  leliirg  of  ^ootli  and  mcrchandtl'c.  5  Jtef.  iy.  But 
no  perfon,  not  being  a  freeman  of  Lonaca,  lliatl  Ictcp 
any  Ihcp  or  other  place  to  put  to  fate  by  retail  any 
goods  or  warc$,  or  ufe  any  handicraft  trade  for  hire, 
gain  or  fale  within  the  city,  upon  pain  of  forfciung  5/. 
JiRif.  124:  Chart.  Car.  1. 

Perfons  making  ill  and  unferviceable  goodi  in  Loaifout 
the  chief  ofiicers  of  the  company  to  which  fuch  perfons 
do  or  ougkt  to  belong,  may  feize  and  carry  them  to  the 
(/w/;VW/,  and  have  the  goods  tried  by  a  Jury;  and  if 
found  dcfeflive,  they  may  break  them.  fse.  7'rin.  54 
Car.  2.  B.  R.  A  pcrlon  muil  be  a  freeman  London  to 
be  entitled  to  carry  on  mcrchandife  there.  CL-art.  Car.  I. 

By  charter  Htary  I.  all  the  men  of  LoaJcn,  and  all  their 
^oods  (hall  be  free  from  fcoi  and  lot,  danc-gilt  and  mur- 
der ;  and  from  all  loll,  paiTagc  and  LelUgc,  and  all 
other  cuflams  through  alt  Engluiu!  and  the  ports  of  the 
fes.  So  by  charters  11  H<n.  and  ;o  H.  ^.  See 
4  InJI.  2^2.  But  he  who  claims  ihefe  privileges  muU  not 
only  be  a  freeman,  but  an  inhabitant  of  LskJoh.  1  H, 
B!atk.  Rfp.  2o6  :  4  Ttrm  Rep.  I  44, 

The  culloms  o(  Lenit'oa  are  many  and  various.— They 
are  againfl  (he  Common  Law,  but  made  good  by  fpe- 
cial  ufaf^c.  .ind  conhrmeU  by  ad  of  Parliament.  4  JnJ}. 
249  :  S  Rep.  126.  In  fetting  forth  a  cufiom  or  ufage  in 
the  city  of  Lofuhn,  it  mull  be  faid  antiqua  a'vtiiUt  or  it 
will  not  be  good.  2  Lean.  99. 

There  is  a  cullom  in  LaKiiou  to  punlfh  by  information 
in  the  Mayor's  Court,  in  the  name  of  the  common  fcr- 
jcant  of  the  city,  alTaults  on  Aldermen,  and  aftVonling 
language,  tsV.  7  MoJ.  zS,  19. 

Where  a  woman  exercifeth  a  trade  in  LcmUn,  wherein 
her  bulband  doth  not  intermeddle,  by  the  cuilom  Ihc  Oiall 
Ju&vc  ail  advantages,  and  be  fucd  m  a  feme  fole  mei- 
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chant :  but  if  the  hufband  meddle  with  the  trade  oFAa 
wife,  or  carry  on  the  fame  trade,  it  is  ptherAlt-    1  C 
65  :  3  K-i.  90Z.  bee  titles  Bitrin  ait.^  Fern:  ;  i: 
An  arred  may  be  made  in  Lm^en  on  rhe  , 
entering  his  plaint  in  eiiluT  of  the  Compters,  a:. a  3  1. 
jeant  of  LwJm  need  not  ihe^v  hia  tnncc  ulien  he  arrcri'. 
one  ;  and  the  libenies  of  the  city  extend  to  the  labu:bi 
and  fempif  Bar.  'Jtnk.  Ctm.  zgi. 

The  cap^ms  of  the  city  of  L<>ns'cn  fball  be  tried  by  the 
cerrihcaie  of  the  Mayor  and  Aldermen,  certilied  by  the 
mouiti  of  their  Recorder,  upon  a  lurmife  from  ihc  party 
alleging  it,  that  the  cullom  ought  to  be  thus  tried ; 
elfe  it  mutt  be  tried  by  the  county.  I  «  //.  74:  j^Burr, 
248:  Bro»  Abr.  x\\\r  Tried,  pi.  ij6.  A*,  the  cufium  ot 
dillribucing  the  cff'cct»  of  ftcenicn  deceafed ;  (fee  th^f 
Diilionary.  tirle  £.vA«/£r  V.  y.)  of  enrolling  appren- 
tices :  or  that  he  who  is  free  of  one  trade  may  ufc  ano- 
ther i  if  any  of  thefc  or  other  fimilar  poinu  come  In 
ifltic.  But  tliis  rule  admits  of  an  excepiicn  where  the 
corporation  of  L<3nJs,i  is  party,  rr  intereilcd  in  the  fuit: 
as  in  an  aflioii  brought  for  a  ptnalty  intltdlcd  by  the  cof- 
tom  :  for  there  the  re«fon  of  the  la-v  will  not  endnrc  fs 
partial  a  trtAl ;  but  thts  cuitom  fhall  in  fuch  cafe  be  de> 
termined  by  a  Jury.  Hoh.  81;.  In  fome  cafes  the  Shcri^ 
of  LfffiJe/t'i  certificate  Oiall  be  the  final  trial ;  as  if  the 
iiVae  be  whether  the  defendant  be  a  cuizcn  of  Lotuiaa  ot 
foreigner,  in  cafe  of  privilege  pleaded  to  be  fucd  only 
in  the  city  Courts,  t  I.ijf.  ^4.  See  this  Di^ionary,  title 
Ciifioms  9/  Linden. 

Upon  the  coiloms  of  London  concerning  the  payment 
of  wharfage,  \Sc.  by  e»cry  freeman  to  the  corporation, 
the  trial  /hill  not  be  by  the  mouth  of  the  recorder,  as 
cuiloms  generally  are,  but  by  the  country,  and  a  Jury 
from  5arf_y  adjoining.  Mar.  izg. 

The  \i3yor  of  L^ndeu  is  to  caufe  errors,  defaults,  and 
mifpriiions  there  to  be  redrelTed,  under  the  penalty  of 
icoo  marks  ;  and  the  conAable  of  the  Tnver  fluU  execute 
procefs  againlt  the  Mayor  for  default,  i5c.  28  EJ.  3. 
f.  10.  See/fl/j.  17/5.  2.  f.  12  :  1  4  c  1 5 ,  by  whicb 
latter  the  hne  i^  to  be  at  the  difcretion  of  the  Juftices. 

The  fever al  Ccurtt  within  the  city  <3f  Lcndcn  (and  other 
cities  and  corporations  throughout  the  kingdom)  held 
by  prefcription,  charter,  or  ail  of  parliament,  are  of 
a  private  and  limited  fpccies.  The  chief  of  thofe  in 
LenJcn  are  the  Shcrtff'^t  Couris,  holden  before  their 
Steward  or  Judge  ;  Iroro  which  a  writ  of  error  lies  to 
the  Court  of  HujIikii,  bi-fore  the  Mayor,  Recorder,  and 
Sheriffs;  and  from  thence  to  Juiticcs  appointed  by  the 
King's  CommiiTion,  who  u(ed  to  fit  in  the  church  of  St, 
MartiH-U  grand.  F.  N.  B,  jz.  And  from  the  judgment 
of  thofe  Judiccs  a  writ  of  error  lies  immediately 
to  the  Houfc  of  Lords.  3  Coam.  2o,  a.  See  this 
Dictionary,  titles  Conrtti  Court  0/  Hu^tngs;  laftrier 

Ceurfi,  &C. 

The  Cflfcrf  ef  Requ^fli,  or  Court  of  Confcience  for  the 
recovery  of  debts  notoceeding  40/.  was  firftclUhlilhed 
in  LoKdatir  fo  early  as  the  reign  of  Htary  Vlll.  by  aa 
aft  of  their  Common  Council :  which  however  was  cer- 
tainly infufficient  for  that  purpofe,  and  illegal,  till  con- 
birncd  by /*at.  3  Jac  x.  (.  15,  which  h.i!  fince  been  ex- 
plained and  amended  hy Jlnt.  14  G,d.  2.  r.  10  :  5  Ceau 
81.  See  this  Dictionary,  title  Courts  cf  Con/eu/Kg;  and 
the  Jadenda  at  the  end  of  this  volume. 

Ihc  gaol-delivery  for  the  county  of  Mid3li/tXy  as 
well  as  that  for  Z.m.vU,  being  held  at  the  Old  Bailey  in 
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the  city  of  LetttUn,  eight  times  in  the  year,  it  ii  by 
^1*42/.  25  Gee.  3.  f.  18,  provided,  that  when  fach  SelEon 
lhall  have  begun  before  ihe  Efloin-day  of  any  Term,  it 
may  conciniie  10  be  hetJ,  and  be  concluded  notwith- 
flandirig  the  ftuing  oi  ihe  Court  of  King's  Bench. 
And  iKi)  A6t,  by  Jtat.  32  do.  x.  t.  48,  is  cxtcnd.d  10 
the  MiiUltj'.-i  Seflions.  Set       juflicei  ef  Gwsl  Dcli  vtry. 

Alter  tlie  fire  of  LthJan^  a  Judicature  tvns  creeled  for 
determining  differences  relating  to  houfes  burnt ;  and 
fcveral  rules  were  laid  down  for  rebuilding  tlic  city, 
thf  feveral  ftrcets,  lanci,  fSc.  The  Lord  Mayor  and 
Aldermen  were  to  fct  out  markets  ;  the  number  of 
pariihcs  and  churches  wdj  afcrrtaincd,  and  a  duty 
granted  on  coali  for  rebuilding  of  the  churches,  i£r. 
bee  ftots.  19  Car.  2.  <c.  2,  3  :  22  Car.  2.  <(.  1 1,  14  : 
25  C.  2.  r.  10, 

A  f^reat  variety  of  ftatutei  have  been  paiTed  10  regu- 
late various  concerns  of  (he  city  of  Loadtn,  bcfidet  thofe 
already  alluded  to :  the  following  is  a  very  Ihort  ab- 
lUifl  of  the  purport  of  thofe  mod  material. 

By  flat.  Cjv.  lom/cfi,  13  £.  i.  _/?.  5,  None  fliall  walk 
the  ftrects  armed  after  cur/iu;  untefs  noblemen  or  their 
fervants  with  lights;  taverns  and  alchoufes  lhall  be  Ihuc 
at  curjeu  ;  fencing  fchools  for  buckler  (hall  not  be  kept 
in  London  ;  none  but  freemen  Oiall  keep  inns  in  the  city ; 
none  (hall  be  brokers  in  Linden  but  thofe  who  are  ad- 
mitted and  fwom  by  the  Mayor  and  Aldermen  ;  (fee 
ptij}.  Broken ;)  che  ofhccrs  of  the  city  Iball  not  be  puniihed 
for  f.3lfe  imprifonmcot,  unlefs  it  appear  to  be  of  malice. 

Proceedings  on  a  foreign  voucher  and  recoveries.  Stat, 
Gleuc,  6  Ed.  I .  ((.  11,12:  ^rti(,  St.  Glouc,  corrt^i^<)  E.  1 . 
Damages  Aiall  be  aflcHetl  by  the  aflize  in  novel  dif- 
feiiin,  and  amercements  lhall  be  aifered  before  the 
Barons  of  the  Exchequer.  Sfat.G/cnt.  r.  14.  Wines  fold 
contrary  to  the  aHize  lhall  be  prcfented  to  the  Barons. 
Stat.  Glouc.  r.  15. 

The  manner  of  proceeding  for  arrears  of  rents  and 
fervices.  Slat,  de  Ga'veUt,  10  E.  2. 

Merchants  of  London  free  to  pack  their  cloths.  Stat. 

I  H.  4.  {,  16. 

Freemen  of  Lendem  may  carry  their  goods  to  any 
Fair ;  or  market  notwithllanding  their  byc-laws.  Stut. 
3  H.  7.  r.p. 

All  vintners,  vifluallers,  fiftimongers,  butchers,  and 
poulterers  to  be  under  the  rule  of  the  Mayor  and  Alder- 
men. Slats.  31  £.  3.      I.  f.  10 :  7  ^.  2.  f.  1 1. 

The  2d  of  Stpirmb*r  to  be  obfcrved  annually  as  a  pub- 
lic Faft  ;  in  commemoration  of  the  dreadfut  fire  in  1 666. 
Sim.  19  Car.  2.  t.  3. 

Sec  this  Diftionary  under  the  feveral  titles  following, 
aod  the  flatutcs  referred  to,  for  further  information. 

AUtrtntm ;  not  to  be  elected  yearly,  but  remain  till  they 
are  put  out  for  realonabte  caufe.  Stat.  17  R.  2.  <.  11. 
Their  negative  in  Common  Council  ellablithcd  ;  fiat* 

II  Gto.  I.      iS.  ^  15.  Repealed  ;  ftai.  19  Gto.  2.  e.  8. 

proceedings  in,  regulated.   Siati.  ti  U.  7. 
f.  zi.  ^  1 :  37  Af.  8.  f.  5.  ^  3. 

Ballaftage;  Sec  fiati.  6  Gto.  2.  f.  29  :  3  Geo.  2.  <.  16. 

BhckweU-Hall i  market  for  the  fale  of  woollen  cloth, 
10  be  held  there  evcrv  Tliurjday,  Friday ^  and  Sfi"rday  ; 
and  regulations  relating  thereto.    Stat.  8  t!f  9 
e.  9  ;  and  fee  fiatt.  ^tlf  ^  P.  U>  M.  e.  5.  §  26  :  39  tUz. 
e.  lo.  ^12:  1  Gi9. 1,  e.  i(, 

Jls-zuy/rj  i  Seefint,  S  £-7e.  c.  10. 
Vol..  U. 


Bridget ;  See  fiat.  29  G«.  1. 1.  40,  for  pulling  dowa 
the  houfes  on  tendon- Bridge,  and  regulat:n»  the  pntiiiig 
of  carriages  therc<m,  thofe  paffirg  from  LurJcn  O'l  %he 
Eaft  fiJc,  thofe  pafllng  to  it  on  the  Well  j  and  Ut  Lampt* 

Breiert ;  lo  pay  40J.  ftr  ann.  go  iheir  admifiion  by  the 
Court  of  Aldermen.  Stat,  6.  jinit.  c.  16.  Sec  Pazva- 
brekeri. 

Buildingt ;  regulated  and  divided  into  feven  rates  or 
claffes  ;  their  height,  party-walls,  £5^f.  determined,  Prc- 
vcntians  againfl  fire, ( fee f /re,)  Sec.  Stat.  x^Gto.  5.  r.78. 

Butcbert ;  not  to  flay  bcalh  within  the  walls  of  the  city. 
Stat.  4  //.  7.  e.  3. 

Carri<ri\  regulation  of  their  charges.  Stat,  21  Geo,  2, 
c,  28. 

Carts  \  penalty  on  drivers  riding  on  their  cans,  10/.  or 
20/.  if  owner  of  the  cart.  Ssat.  i  Geo.  x.jl.  2.  e.  57  :  24 
Geo.  2.  c.  43:  30  Geo.  2.  r.  22  :  Owner's  name  and 
number  to  be  put  on  them.  Stats,  18  Geo,  z.  e.  33  :  30 
Geo.  2.  e.  22  :  ;  Geo.  3.  c.  44:  24  Geo.  3.  /.  2.  e.  27  j 
which  alfo  conuin  regulation*  for  the  behaviour  of  the 
drivers. 

Cattle  i  falcfmen  not  lo  buy  cattle  on  the  road.  Stat, 
31  Geo.  2.  C40.  Regulations  as  to  driving  cattle.  Stai, 
21  Geo.  3.  67. 

Chureles;  ke  fiat,  i  jfnsi.fi.  t.c.li:  Buildings  erefted 
on  any  part  of  St.  Panl'i  church-yard,  (except  the  chap, 
ter-houfe)  to  be  deemed  common  nuifances.  See  alfe 
fiats.  9  jfnn.  c.  22  ;  10  Jnn.  e.  \  i  :  %  Geo.  1 .  c,  23,  iSc, 
as  to  building  ;o  new  churches  by  a  duty  on  coals. 

Coaehet  and  Chairs ;  See  this  Dlfllonary,  title  Coaches, 

Coalf;  See  this  Didionary,  title  C(!.i/(. 

Coopers*  Company  i  regulated  by  fiat,  23  H.S.  c.  4. 
and  fee  fiat.  31  Eiiz.  e.  8. 

Cornx  See  t'.iis  Diclionarj-,  title Carw. 

Dyers ;  regulations  as  to  journeymen,  fervant?,  and 
labourers.  Siat.  17  Ceo.  3.  e.  33.  Controul  of  i\\cDyers* 
Company  to  prevent  frauds  in  dying  woollen  goods. 
Stat.  23  Gto,  3.  r.  15. 

Eleaiens\  of  Aldermen  and  Common  Council-men,  are 
lo  be  by  freemen  houfcholders,  paying  fcot  and  lot,  and 
having  houfei  of  the  v.-iluc  of  10/.  a-ycar;  and  none  (hall 
vote  at  election  of  mcinbeis  of  parliament,  but  Iivcry» 
men  that  have  been  twelve  months  on  the  livery,  not 
difchareed  from  payment  of  taxes,  nor  liavin^  received 
alms,  iBc,  And  freemen  of  London  may  dilpofc  of  ihetr 
pnfonal  cftaies  By  'wiU  as  they  think  fit,  noiwithllanding 
the  cuftom  of  the  city  ;  but  which  cullom  remains  in 
force  as  to  Inteltates,  and  in  cafe  of  marriage  agree- 
ments.  Stat,  11  Geo.  1.  t.  18.  See  this  DiAionary,  titles 
Exeeutor  V.  9;  Marriage. 

Ftfi}\  for  Ttga]ztin^  BsUing/gate  market,  fee  fiat.  10 
t^ltir.  3.  r.  24  i  powers  given  to  the  Filhmongers' Com- 
pany, y7<if.  9  /inn.  c.  26.  As  to  the  power  of  the  Court 
of  Mayor  and  Aldermen  as  Confervators  of  ilie  river 
Thames ;  and  of  their  deputy  the  H'aier-l>eul:Jf ;  See  fiat, 
30  Cw.  2.  c.  21.  Fureftalling  firti,  fee  fiats,      Geo.  2. 

39  •  35         z.  e.  ij  :  2  Gee.  3.  c.  1 5. 

fue/,  and  Billet-wood  i  regulations  as  10  aAiHng  and 
making.  Stats.  ^  Jnn.  e.  \y,  xojsm.e.d, 

/Jiif ;  regulating  the  »vc:ght  and  fale  of.  Stats,  2  W, 
IS^M.  fi.z.c.S:  8  IT.  3.  c.  17  :  31  Geo,2.  c,  40:  11 
Gen.  3.  c.  I 

ihrtterj ;  Sec  fiat.  4  Ed  4.  e.  S,  repealed  by  fiat.  1 
I.*-.  25  ;  bui  revived     fiat,  7  Ja:.  x.  c,  14. 
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7itfuren<t\  Sec  this  Diftionary,  title  JnfwM<i\  m  Co 
the  Courts  for  triftl  of  inrurance  caufcs,  And  the  eflablilh- 
meat  of  the  Inl'iirance  Compioies. 

LtAtbtr  i  rrgu!a:ions  for  the  ^•y\c  and  martufaflure  of> 
fec/*j/j.  s  W  65.  6.  f.  15:  I  ilfar./.  3.  r.  8:  ijee.i. 
r.  22  1  \^  <^  n  Car.  2- e.  y  ;  (under  which  the  market 
at  Lta.MJl  for  Leather  is  held  every  TtufJcy ;)  1  IF, 
i$  M  Jl.  i.f.  53. 

MJitiCt  embodying  and  regulating ;  Sec JIatt.  1 5  (if  1 4. 
Car.  2.  e.  5  :  26  Gn.  3.  e.  107  :  34  Gte.  3.  f.Sl  :  35 
Gi9,  3.  f.  —  ;  a:id  this  OiCVonary,  title  Miliua, 

Oa/h  ot'  a  (rceaun,  altered  by  Jfnt.  11  dc.  1.  c.  18. 
*  »9« 

0/7;  ondtff  ilie  rcgolatton  of  the  Taliow*char.dlcr»* 
Coropjiny.  5/<if.  3  //.  8.  r.  14. 

OrfLittt*  Ftrtt'i  eftablifhcd,  regulated,  and  a;»plted ; 
See  /ftt.'s.  5     6  IF*  b'  Af.  f.  10:   21  Cja.  z.  c.  29: 

7C  ■ 

ited,yfit/.  I  y^.-.  I.  f.  20, 
irg,  cleaiirmg»  and  watching;  the  pro- 
viiija^  0  .     :  uutck  lor  thefc  purpcfcs  are  various  and 
roindttf.  Secy.'.i;j.  10  Ca.  2.  ^ .  22 :    11  Gso,  3.     39  : 
And  VIA  to  the  SunJaj  toll  at  ^/Ati/r/«ir/' bridge. 
36  Citf,  3.  f.  37. 

Phjifiavst  apothecaries*  and  forgeoni*  fubjefled  to 
the  coniroul  of  the  College  uf  Phyftciani  in  LtnJen,  and 
esempted  from  offices.  i>ce /latj.  ^M.  e.  It  :  $  H.  H. 
r  6  :  14  W  It  /f.  8.  5  :  52  //.  8.  f.  40:  34  5^  55 
//,  8.  f .  8  :  I  Mary,  /.  2.  f.  9 :  6  /T///.  3.  f.  4.  The 
Companies  of  Datberj  and  Surgeons  united t>?Jf>  32  //.  S. 

42.  The  union  difTuIvcd,  and  regulations  made  for 
the  Surgeons*  Company.  Sia/  18  Geo.  z.  t.  1;. 

pMr\  Guardians  of  the  work-houfes  appointed,  and 
regulations  ai  to  the  infant  pour.  Stat.  1 3  14.  Car.  2. 
£.  12 :  22  £^  2}  C.ir.  J.  f.  18  :  2  Gto.  5.  c  22. 

SfMfrt,  in  Lcndf,a  fubjcflcd  to  the  Commiflioners  of 
Sfwcrs.  Situ.  3  y^/c.  t.  4.-.  14. 

Shitmtii^t ;  rcguUtcd.  i>iat.  9  G«.  I.  c.zy, 

j..'/<throA-crs  and  weavers,  regulation  of  their  wages. 
Stats.  13  tif  14  Ccr.  s.  r.  15  :  20  Car,  t.  r.  6  :  13 
Gto.  3.  f.  68. 

SouTHWAKK,  regalationt  as  to  its  market.  Sfatr*  28 
Crt.  2.  ff.  9,  23  :  30  Grt.  2.  c.  3t.  As  to  paving  and 
lighting,  l^e.  Slats.  6  Gto.  3.     74 :  11  G«.  3.  (.  17, 

Spiets\  See  this  Diilionary,  title  Gartttr. 

SnUy&re  \  Sec  Jiat.  19  W.  7  f.  23. 

5;''«ff;  Scavengers  are  to  beelcflcd  in  and  aithin 

the  bills  of  mortality,  in  each  parifti,  by  the  conUable, 
churchwardens,  ^V.  to  fee  that  the  Arcct.*  be  kept  c'ean; 
and  houfckeeprrsaretofiveepand  cleanfc  the  flrects  every 
iFt^iKe/day AT\k  ^a/ur.ViJjr,  under  penaltie?.  Stai.  2  tF.i^  M. 
Ji.  J.  e.  8.  Further  icgulations  are  alfo  made  by  fiats. 
8  t^T  9  3.  f.  37  :  6  Gca,  1.  f.  6.  S  w  i3  Gto.  2. 
€.  33-  U  2,  3. 

?<i,r/cri ;  their  wages  regulated  m  Lemieit  and  fFr/f. 
vii'ifiir,  Stui.  7  Crt.  I.  r,  13. 

Tbamfix  rules  for  the  canfervation  of.  Stats*  H,  j. 
tf.  le  :  27  //.  8  18. 

77/i« ;  of  the  parifties  in  LcWfs.fcttled  by /af.  37  £f,  8. 
c.  ti,  according  to  a  decree  of  the  archlHftiop,  (2fe. 

The  tithes  of  the  partQit^s  in  Loncteu,  the  churches 
whereof  were  burnt,  were  appointed  ;  none  lefs  than 
\QzI  fer  atiit   nor  .1  hove  2Co/  p<r  ena.  to  b?  aflelfed  | 
levied  quarterly.  Stat,  z2  is  23  C«r.  2.  (.15.  I 


HattT'^wris  t  tofupply  the  city  with  water.  So  fiat, 
35  H.H.  c.  to:  and  3  yat.  i.  18:  4  Jac.  i.  en; 
as  to  the  New  River  ;  and  7  'Jttt.  1 .  r.  9.  as  to  CbtljU 
Watcrworl:!. 

CommttHoncri  appointed  for  fi'pp'ying  the  city  of 
Lem/oi  with  wiier  iroin  the  river  T'hi-.'ttr^  ice.  An 
calling  Bhh  into  watcf-cour frs,  incurs  40/.  p.-naliy\ 
Stat.  8  G19.  I .  (.  26. 

ffatermaii  for  regulating  theirTares*  and  the  Com- 
pany of  Watermen,  and  their  condufl  as  to  apprentices, 
their  privilege  from  being  prclTrd,  is'i.  See  J/ats.  2  llf 
1  P.  U  .'./.  f.  16:  8  Efts.,  f.  13  :  I  Jac.  I.  f.  16:  11 
ISf  12  if.  3.  t.  21:  4^^  5  -iW  ff  13.  19:  2  G«.  2. 
r.  26 :  4  Ct<9.  z.  ^.  24  :  10  C».  2.  31  :  2  Gto.  3.  x8> 
tlte  IaA  afia*  to  fe]U.ig  liquors,  i^e.  to  fcamea,  and  em- 
bczih'ng  (hip>  (lores,  t^r. 

iyLsjrfn^t\  rc^ulatioai  of  rate*  of  wharfage  and  cran- 
,ige,  aud  the  lituaiion  of  wharfs,  arc  fciUcd  by  fiat.  2% 
Car.  2.  e.  11. 

fFttg9ts  and  Mta/iret ;  infpeOors  of,  appointed  in  the 
parish  of  St.  hfary-it-Une,  Stat,  10  Ca.  3.  c.  23.  \  8t 
—132, 

WciTMlNSTta.  Several  tfti  have  been  poffc-d  for  the 
internal  regulation  oJ  this  diilriil  of  t.ie  metropolis, 
VIZ.  a  priv:.(e  ilatuie  pafTed  in  27  Ehx..  continued  and 
coniirmed  by  fiat.  16  Car.  1.  r.  4,  tor  the  nomination 
and  appointment  of  burgelTes  and  chief  burgelles.  Tho 
fiats.  29  Get.  t.  e.  2;  :  31  Gto.  2.  t.  17,  as  to  the  ap- 
pointment of  CoQllabtes  anJ  Annoyance-Juries,  and  the 
fealing  weights  and  meafures.  Stat.  31  Gto.  2.  t.  25, 
(never  earned  into  execution,)  for  a  free  m.irket.  As  to 
paving,  cicanftng,  and  lighting  thellrccts,fi]uarci,  lanes, 
ur.  in  fftfitFtsfitr,  and  parts  adjacent ;  See  fiats.  2  G.  3. 
r.  21  :  3  Get.  3.  e.  23  :  ^Gn.  3,  r.  39:  [;  Ge9. 
c.  13  :  z6  Gt9.  3.  c.  to2,  impofing  certain  ilrect-toih 
far  thofe  purpofes] :  5  Gto.  3.  jo :  1 1  GVj.  3.^22: 
The  fiat.  14  Geo.  3.  r.  93,  was  paffcd  for  regulating  the 
nightly  watch  within  the  fame  prccinAs  or  boundarus. 

lFt//s.  Byfi.it.  1 1  Gto.  I.  e.  18.  17,  18,  Freemen  of 
Lcn.Un  were  empowered  to  difpofe  of  llieir  pcrlonal 
ellatcsby  will,  a*  they  think  fit»notwftlif!andingtliecu:lom 
of  the  cUy;  but  which  remains  as  before  in  cafes  of  in- 
tcilacy,  and  of  agreements  in  confideration  of  marriage. 
Sec  this  Didionary,  titles  f-wcw/tr  V.  9;  Marriage. 

LONDON  ASSURANCE;  See  In/hranct. 

LONGELLUS,  A  word  u:'cd  in  7"i«rj»*/ C/rewV/e,  it 
Cgnihtfs  a  coverlet.  Cczctll, 

LONGITUDE  of  a  place.  In  geography,  is  an  arch  . 
of  the  equator  intercepted  between  the  firll  meridian, 
and  the  meridian  patiing  through  the  propofcd  places 
which  i»  always  equ.jl  to  the  angle  at  the  pole,  form 
by  the  firA  meridian,  and  the  meridian  of  the  place. 

The  firtt  meridian  may  be  placed  at  pleafurc,  palling 
through  any  place,  ss  LcrM»,  Paris,  Ttncrrj[e,  Sec.  but 
with  ui  it  is  gensrjily  6xcd  at  LanJea  ;  and  the  degrees 
of  Longitude  counted  from  it,  will  be  either  liart  or 
Well,  acccrding  as  they  lie  on  the  cart  or  weft  tJe  of 
that  meridian. 

in  other  words,  to  erplain  the  ful^jefl  in  a  familiar 
manner,  to  thofe  wholly  unacquainted  with  it,  as  by  the 
Lititudc  we  learn  the  diflance  North  or  Sooth,  fo  by 
knowing  the  Longiiude,  we  krow  the  dillance  from  any 
given  pUcci  Eaft  or  Well;  ftllowiog  for  the  diiference  of 

a  degree 
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a  degree  of  Lon^itmili*  at  the  equator  (or  middle  of  die 
globe)  mil     thr  .Arft  c  Circle,  t^f. 

The  i  j.'d  defcrtbed,  in  other  worJj, 

tl-.e  li  or  Weft,  from  thai  imi- 

gioaiy  •  '  .  .    <     ...i.'Uo  Souttt,  through  a  pUce 

bxcd  on  lor  (ti»t  puipui'c  ani  called  the  niil  meriJian, 
i.  I,  the  meriJi.m  or  boundary  frnm  whence  ws  reckon^ 
EftilorWefi;  fo  liut  by  ■ '.  ■-■  Latitude  and 

Longitude  of  a  place,  its  ii-  ^ut^iMl  or  arti- 

ficial globt*,  with  rcfpecl  to  a  .  <  ,  it  k.mivQ, 

Byy?fl//  1 2  Ant  }f.  2.  i.  15;  26  .  z.  c.  25  :  30 
Geo.  3.  14,  the  Lord  Admiral  and  Co;nmifli>jnctj  of 
the  Admiraliy  were  appointed  Comminicners  to  receive 
pr-opcfaU  for  the  difcovcry  of  a  method  to  afccrtain  the 
LoDgitudcat  fea  :  and  were  cmpoA'crcd  tu  give  rewards 
ftccorJiiigiy.  Ur.dory?/!/.  5  C*«.  J.  20,  the  Commif- 
{ictnen  may  conHruCt  .md  piib!iih  nautical  iilm.inacks, 
tvhich  none  mull  puttith  without  thci.*  licence,  under  for- 
/citure  of  jo/.  And  hyjlat.  i^Ctf.  3.  (.60> (repealing all 
former  aiflf,  except  fuch  c!<^u(ek  of  tlicm  as  relate  to  the 
authority  of  the  CocnmifliuDcri.)  rewards  of  5,000/. 
7,50c/.  ard  lo.ooc/.  are  oft'crcd  to  the  difcoverer  0/  a 
method  to  find  the  Longitude;  in  the  ^ril  innance  if  de- 
termined ivithin  one  decree,  in  the  fccond  if  within  two- 
thirds,  and  in  the  lali  it  within  half  a  degree,  .^nd  by 
tiiii  Itatutc,  and  Jinti.  zi  Geo.  z.  c  52  ;  30  C7c9.  3. 
*.  14,  thtf  Cnmmiirioners  may  alfo  grant  frnalicr  rewards 
for  lefs  ufefut  difcoveries  on  the  fame  account,  not  ex- 
ceeding ;,ooo/.  under  each  llatute. 

Alfo  by  JItit.  J  6  Cto.  3.  e.  6,  if  any  fiiip  dlfcnver^  a 
pafTigc  between  the  AtlaniU  and  Pac  'ijxt  oceans  beyond 
the  5  ad  degree  of  North  latitude,  the  owner  or  com- 
mander, if  a  Kin«;'s  ihip,  lhall  rrceive  20,000/. ;  and 
5,000/.  (hall  be  given  in  like  manner  to  ihe  6r{t  ihip  that 
mall  approach  within  one  degree  of  the  North  Pole, 

LOOyiiLA,  A'l  imparlancf ;  loqtulu  fine  die,  a  rc- 
ipitc  in  I  nv  to  an  indefinite  time.  P*troih.  Aniiq.  210. 

LORD,  u'c/ninui.]  A  word  or  title  of  honour,  diverfcly 
ufrd,  being  attritmted  not  only  10  thofc  who  are  noble 
by  birth  or  creation,  otherwif^r  called  Lordi  of  P-trlta- 
ment,  and  Peers  of  the  rca'ni ;  but  to  fuch.  fo  called  by 
the  curtcfy  of  En^/atif,  as  all  the  <ons  of  a  duke,  and  the 
eldcli  fon  of  an  carl ;  and  to  pcrfons  honourable  by  of- 
fice, as  the  Lord  Chid  Jtifticc,  ^Se.  and  fom.-timo  to  a 
private  perlon,  that  hath  the  fee  of  a  minor,  and  cnnfe* 
quently  the  homage  of  ihc  teiinii  within  his  manr-r; 
for  by  hii  tenants  he  ts  called  l^orJ.  Jn  thii  !aft  fignifi- 
cacion,  it  js  molt  ufed  in  our  laA'-boolcs;  where  it  is 
divided  into  terj  Pam-aai-Kit  and  LcrJ  Mtj»e\  and  ferj 
/-fli-y,  vVc.  OU.  Nut,  Br.  7^.  Sec  liUe*  Mean  ;  Nolfiliij  ; 

ParliaintKl  ;  Pteri,  I 

LO;<l)  HIGK  ADMIR.AL;  SzsAdnircL  I 
i.Q'XU  IN  GROSi,  F.N.B.fol.  3.  U  He  that  it 
Lord,  having  no  manor,  as  the  Kin^  in  rcfpci^  of  his 
Crown.  lii/i.fol.      and  there  is  a  cafe  wherein  a  pri- 
vate maniiLord  in  grof;,  f/s,  A  man  makes  a  gift  in  tail 
of  all  the  land  he  hath,  to  hold  of  him,  and  dieth;  his 
heir  hath  b-ii  a  fei^mory  in  grofs.  F.  jV.  B  8. 
LORD  OF  A  Makok;  SctCopylM 
LOKD  Asn  Vaisal.    U  the  time  of  the  feoda! 
tenures,  the  grantor  of  land  was  called  the  Proprietor, 
or  Lord  ;  being  the  pcrfon  who  rct&incd  the  dominion 
or  ultimate  property  of  the  feud  or  fee  :  and  the  gran- 


te.-,  who  had  only  the  ofc  of  pofTt-ffion,  according  ta 
the  term  of  the  grant,  was  lliled  the  Fc  ud-itary  or  Vaflal, 
which  was  only  another  name  for  the  tenant  or  holder 
of  the  lands  ;  though,  on  acccotit  of  the  prejodicc*  we 
have  julily  conceived  ajjainll  the  di-il.-inrj  which  were 
afteiwarJs  grafted  on  this  fyllem,  we  r.ow  ufe  ihe  irarrl 
fvalai,  opprobrioully  a»  (ynur.ymou:  to  flavc  or  bondman. 
2  C'c'T/f  5;.  Sec  thii  Dictionary,  xk\.\c  Teut.vft. 
LORDS  MARClIKRSi  Sec 

LOKIMhRS,  FT.iximien,  ircm  Lat.  /er*«.]  One 
of  the  companies  of  Lcndea,  that  make  bits  for  bri' 
dies,  fpurs,  and  fych  like  fmall  itoo  ware,  mcDiioned  in 

Jiat.  I  R.  2.  c.  12. 

LOStNtjA,  A  Ibtterer,  orfycophant.  Breanft.  Chran, 
/aj.  991. 

LO  i\  A  contribution^  or  duly.  See  Sect. 

LOT  or  LOTil.  The  ihireeenih  difti  of  lead  in  the 
mine:,  of  Otrl,jbii  ey  which  belongs  to  the  King.  Ej'd'tat. 
Auns  16  Ed.  I.  See  CV;)/. 

LOTHKRWriE.  or  LEVERWIT,  A  liberty  or 
privilege  to  lake  amends  of  him  that  defileth  a  bond- 
woman without  licence;  RafiaWi  Ex^sjiticn  cf  li'erAi ; 
fn  that  it  'v>  an  ameiids  fur  lying  with  a  bonj-womsn. 
C»n.vfH.  Sec  Lairxvite, 

LOTTERIES.  Several  llatutes  have  been  from  time 
to  time  made  for  raifing  money  for  the  ufe  of  Govern- 
mer.t,  by  way  of  Lottery.  I'hcfc  State  Lctttrut  are 
publicly  drawn*  by  commiHioners  appointed,  according 
to  fciicnies,  which  vary  with  almoft  every  year. 

It  has  been  .1  difputcd  point  among  politicians,  whe- 
ther (he  benefits  of  a  Lottery  ariflng  from  the  large  fum 
thus  fcluifari/y  fubfcribcd  to  the  exigencies  of  tne  Go- 
vernment, are  not  more  than  counterbalanced  by  the 
cviis  through  this  means  inirodoccd,  fcimcily  by  private 
Lotteries, and,  of  late  years, by  the  more  pernicious  mode 
of  gairbiing  by  infuranse  of  numbers-  Repeated  at- 
tempts have  been  made  to  rcprefs  this  fatal  mifcbief, 
and  the  mcafureof  ireaiing  the  pcrfons  taking  money 
for  infurance  as  rcgutt  and  t:agabsndit  fcems  to  have 
been  a:tended  with  the  moft  fucccfs.  The  follotving  is  a 
fhorl  fummary  of  the  afls  now  in  force  on  ihi»  fubjcct. 
See  alfo  this  Di^ionary, titles  AdveriiftmeHtt ;  Gaming^ 

Statute  10  ^  1 1  iy.  3.  e.  17,  DecUircs  all  Lottcriei 
pubiie  ituijhmts ;  and  all  fatentt  for  Lotteries  and 
agntaji  ta-M  \  (the  State  Lotteries  are  all  managed 
onJcr  annual  a6U  of  parliament  paHcd  for  each  ;)  im- 
pofcs  a  penalty  of  50c/.  on  every  proprietor  of  a  private 
LoUery,  and  30/.  on  each  adventurer. 

Stat.  <f  /In.  e.  6,  Commands  Ju.lices  of  Peace  to  ■ffill 
in  i\'  '  f  -  . 

5  :  -.c  like  penalty  of  500/. 

or  )  .       I'^al  iniuranCes  on  mar- 

Slat.  5  Gee.  i.e.  9,  puts  the  (ale  ot  Chancet  en  the 
footing  of  private  Loi:eri.*s,  and  impofes  a  penalty  of 
10c/.  (?t>ove  all  other  pcnattiei),  recoverable  by  the 
pcrfons  poifeffcd  of  the  ticket,  the  chance  of  which  was 
fclJ ;  and  the  oft'er.der  may  al{b  be  committed  to  ihe 
county  gaol  for  a  year. 

i'.'.if.  8G«.  I.  f. »,  imi»or?j  a  penalty  of  500/.  on 
pcrfnm  keeping  oriiccs  for  the  difpofal  of  hetijest  landt^ 
fu^i-ovshu!,  kc.  by  Lottery;  and  adventurers  to  forfeit 
doubi.-  tlie  fum  conlribatedt 

t'ft  Tlii$ 


LOTTERIES. 


LYNN. 


ThU  ftatute  and  thofe  of  to  tl  iV,  %,  and  9  Anu. 
above  mcDtioncd,  are  cxpluncd  and  rendered  more 
cffcftual  by  j}a:,  12  Gn.  z.  (.  28,  which  ioipofes  10/. 
penalty  on  julUccs  neglcding  their  liuy  under  thofe 
ftcls ;  and  prohibits  the  games  of  Ja  cj  Htaris,  Pharcah^ 
Bajjttt  and  HatMvd,  as  Lotttritit  and  iropofes  50/.  pc< 
nalty  on  the  pUycrs  :  and  ftrc Jat,  1}  Gio.  2.  c.i^t  as 
to  the  game  of  Paffagt  and  oihcr  games  with  dice. 

Stati.  9  Gt3.  I.  r.  19,  and  6  GV?.  2.  r>  impofe  a 
penalty  of  £cc/.  and  a  year's  imprifonment,  on  perfoni 
felling  tickets  in,  or  pubtilhiog  fchemci  of,  any  fortign 
Lottery.  Inland  is  excepted  under  Jiat.  22  Gto.  3.  47. 
Stat.  29  2.  c.  7.  provides  that  offences  againii  tlxe 
Englijh  aflsagainll  private  Lotteries,  though  committed 
in  htlandt  thall  be  Itible  to  all  the  penalties  impofed,  as 
if  they  were  conunitced  in  England ;  [but  f  w.  how  far 
this  afl  IS  in  force  fincc  flat.  23  Gto.  3.  e.  28  ?  See  this 
Dictionary,  title  Iirlar.d.] 

By  ^ai.  It  Gcs.  3.  c,  47,  All  Loitery-ofiice  keepers 
moll  take  out  a  licence  from  the  Stamp<ofHce,  for  which 
they  pay  50/.  O&ices  to  be  open  only  from  eight  in  the 
morning  to  efght  in  the  evening  (except  the  Saturday 
evening  preceding  the  drawing).  The  falc  of  chancet 
(and  fliares  of  tickets  noi  their  own),  prohibited  under 
50/.  penalty;  Oiarcs  to  be  tlamped. 

^yjlat.  27  Gt9.  3.  f.  1,  All  nnlicenfed  Lottcry-ofHce 
keepers,  and  all  perfons,direAly  or  indirc^Iy,  as  principals 
or  fervants.  felling  ch.inces,  or  infuring  or  caufing  any 
perfon  to  infure  for  or  againlt  the  drawing  of  any 
ticket  in  any  State  Lottery,  fhail  be  dcemf^  rogues  and 
vagnhnJs  w\\.)xm  the  ftfiil  letter  of  flat.  17  Gm.  2.  r.  5, 
and  other  Aatutes  relating  to  vagabonds.  But  the  pro- 
prtetorof  d  'wh^lt  ticket  may  infure  ii,  for  its  value  only, 
with  a  licenfed  office- keeper  for  the  "JubQlt  time  of  draw- 
ing, (from  the  time  of  the  inforance,)  under  a  hena  fde 
agreement  (without  llamps).  Pcrfoni  convifled  as  va* 
gabonds  aredifchargcd  from  the  pecuniary  penalties. 

LOVE.  Provoking  unlawful  Love,  was  one  fpecies  of 
the  crime  of  witchcraft,  punifliable  by  ^o/.  1  Jac.  1. 
t,  12,  now  repelled. 

LOURCURDUS,  A  ram  or  bcU-weibcr.  Cwf//. 

LUKGULARY,  The  cafting  any  corrupt  or  poifon- 
oas  thing  in  the  water,  was  ftylcd  /awr^/ary,  and  felony. 
Stat,  pro  Straiii  Lcedoti,  Jtoto  1573. 

LOWBhLLERS,  Such  pcrfons  as  go  out  in  the 
night-lime  with  a  light  and  a  belt,  by  the  fight  and  ncifc 
whereof  birds  fitting  upon  the  ground  become  flupified, 
and  fo  are  covered  and  taken  with  a  net :  the  word  is 
derived  from  the  Sax.  Unit  which  lignified  a  flame  of 
fire.  Aatiq.  If^ar^itk.  p.  4. 

LOWBOTE,  A  recompencc  for  the  death  of  a  man 
killed  in  a  tumult,  or,  as  we  fay,  by  the  mob.  CmveU. 

LUDI  DE  REGE  RKGINA,  Pt.i>ing  at  cards. 
To  called,  becaufc  there  arc  Kings  and  Queens  in  the 
pack.  Co^veH. 

LUMINARE,  Alampor  candle,  fet  burning  on  the 
altar  of  any  church  or  chapel ;  for  ihc  staimcnance 


whereof  lands  and  rent-charges  were  frequently  given  to 

parith  churches,  t^r.  Kfanet'i  Giojf. 

LU.MATICK.  See  thb  Diaionary,  title  l^ittt  and 
Lunatich' 

LUNBA,  A  weight  or  meaCure  formerly  ufed  here. 
—Lunda  anguitlarum  conjiat  dt  to  Sneti,  Fiila,  li^.  a, 
(A^.  iz. 

LONDRESS,  A  ftcrling  filvcr  penny,  which  had  in 
name  from  bcbe  coined  only  at  Loadont  and  not  at  the 
country  mints.  L^ivadt'i  t,JJay  en  CatH,  f.  17. 

LUPANATi<l.X,  A  bawd  or  ftrumpet :  and  by  the 
cudom  of  Lewu'ca,  a  conllable  may  enter  a  houfe,  and 
arreft  a  common  ilrumpet  and  carry  her  to  prifon.  3  Jiijf, 
to6,i^£:  ClauL^Ed  i.p,  |.  m.  16. 

LUi'INUM  CAPUT  GERERE,  Signified  to  be 
outlawed,  and'  have  one*s  head  expofed  like  a  wolf'i, 
with  a  reward  to  him  that  Ihould  bring  it  in.  Plac.Cortm, 
4  'Johan.  Rot,  2.  See  Qutlaiurj, 

LUPLICETUM,  Z.«r.]  A  hop-garden,  or  place 
where  hops  grow.  1  Infl.^. 

LUSHBURGHS  or  LUXENBURGHS,  A  bafc  fort 
of  foreign  coin,  made  of  the  likcncfs  of  Englijh  money, 
and  brought  into  England tn  the  reign  of  King  Edxv.  lU. 
to  deceive  the  King  and  hispeoplc  :  on  accountof  which, 
it  was  made  treafon  for  any  one  wittingly  to  bring  any 
fuch  money  into  the  realm,  knowing  it  to  be  fatfe.  Stai, 
25  Ed.  3./.  5.  f. a:  3  In/f.  1. 

LUSTRINGS,  A  company  was  incorporated  for 
making,  drelling,  and  lullrating  Alamodes  and  Lullrings 
in  England,  who  were  to  have  the  fole  benefit  thereof, 
confirmed  by  the  following  ftatutc ;  by  which  no  foreign 
lilks  known  by  the  name  of  Luftrings  or  Atamodes  arc 
to  be  imported,  but  at  the  port  of  London,  Sic.  Stat.  9 
10  IV.  3.  c.  43.  Sec  titles  Sili  ;  Na-vigatUn  ASit. 

LUXURY.  There  were  formerly  various  laws  tore^ 
firain  ^xccfs  in  apparel,  all  repealed  by  flat,  i  Jac,  1. 
c.  25.  But  as  to  excefs  in  diet,  there  fttll  remains  one 
ancient  Satute  unrepealed,  'viz.  10  Ed.  \.ft.  3,  which 
ordains,  that  no  man  fliall  be  ferved  ac  dinner,  or  fupper, 
with  more  than  two  courfes ;  except  upon  fome  great 
holydays  there  fpecificd,  in  which  he  may  be  ferved  with 
three.  4  Comm.  170,  1. 

LYEF-YELD.  (i.e.  GELD,)  LEF-SILVER.  A 
fmall  fine  or  pecuniary  compoGtion,  paid  by  the  cuAom- 
ary  tenant,  to  the  lord  for  leave  to  plow  or  fow,  i^c, 
Somm.  cf  Ga'xjil-klnd. 

LYING-IN-HOSPITALS;  See  H^/pitalt. 

LVMPUTTA.  A  lime-pit.  CW/. 

LYNDEWODE,  Was  a  doftor  both  of  the  civil  and 
canon  laws,  and  dean  of  the  arches.  He  was  ambalTador 
for  Henry  V,  into  Portugal,  anno  1422,  as  appcareth 
by  the  preface  to  his  Commentary  upon  the  Provincials. 
Co-iutU. 

LYNN,  An  aft  fcr  regulating  worfted- weavers  and 
their  apprentices  in  the  town  of  &c.  See  flat.  14 
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AC 


MAG 


Mis  the  letter  with  which  peifons  convifled  of 
Manfiaughter  are  marked  on  the  brawn  of 
*  the  left  thumb.  See J}at.  ^         c.  t^. 
M  ACE  ;  See  S^icei ;  Navigation  Jcls, 
MACEGRIEFE.  or   MACE-GREFFS,  Macbt- 
cariiJ]  Such  as  willingly  buy  nnd  fell  Helen  Bcfh,  know- 
ing the  fame  to  be  Itolcn.    Bririortt  c.  29:  Crempien*i 
JuJItct  of  Peace,  fsL  193.  Vide  Leges  Inttt  c.  20. 

MACE-CARIA,  MACHEKUNA,  A/af^flii.]  The 
fiefh-niarket  or  ihamliles.  Co^veU, 

MACHEC,\R1U^,  A  buccher.  Ctrwill.  Leg.  Ed. 
R.'g.  c.  39. 

MACHECOLLAREorMACHECOULARE.from 
the  Fr.  Ma/chcoulh.]  To  make  1  warlike  device,  efpe- 
cially  over  the  gate  of  a  caftle,  refembling  a  grate, 
through  which  fcaldiog  water  or  ofTcnfive  things  may 
be  thrown  on  pioneers  or  alTatlants.  1  Jijt.  5.  a. 

MACIO,  Amafon.  Cczvell. 

MACKAREL.  May  be  fold  ot\SunJaj;Jiat,  lo^  1 1 
TT.  3.  c.  24.  §  29. 

MADDER,  To  be  imported  unmixed.  13  tsf  14 
Car.  z.  c-  30;  repealed  15  Car.  2.  e.  16.  ^  3.  Tithes  of 
Madder  fettled,  Jiat$.  31  Geo.  2.  c.  12:  5  G/o.  3.  e.  i3. 
Sec  title  Tithes.  Penalty  of  dealing,  or  deftroying  Mad- 
der-rootj.  Stat.  3 1  Ceo.  2.  r.  35  :  to  make  fatisfaiUon  to 
the  owner,  and  pay  lOi.  to  the  poor  ;  and  for  the  fecood 
offence  to  be  imprifoned  three  months. 

MADNING- MONEY,  Old  J?o«a»  coins,  fometimes 
found  about  Dunftabk,  are  fo  called  by  the  country  peo- 
ple :  they  feem  to  retain  this  name  from  Magintum,  ufed 
by  the  Emperor  Anioitinus,  in  his  Itinerary,  for  Du/^- 
tubU,  Oamden. 

MADRIGALS,  An  old  word,  fignifying  country 
fongs.  CowtU. 

MAEREMIUM,  from  ?x.  Uerefme.')   Properly  fig- 
nifics  any  fort  of  timber,  fit  for  buiIJing;y{M  quedvis 
maieriamtn.  Clauf.  16  Zd.  2.  m.  3. 
^  MAGBOTEorM/EGBOTE.  from  the  Sax. 

I.  C.  Cognatus  ij  lue,  compenfalio.^  A  compcnfation  for 
ihe  /laying  or  murder  of  one's  kiafman,  in  ancient  times, 
when  corpor.-i!  puninimcnts  for  murder, tiff,  were  fome- 
times commuted  into  pecuniary  lines,  if  the  friends  and 
relations  of  ihc  party  killed  were  fo  fatisficd.  Leg.  Ca- 
nutit  e.  2. 

MAG  ICK,  Mtigia,  li'fcratnantia.  ]  Witchcraft  and 
Sorcery.  Sec  Conjuration. 

MAGISTER.  This  title. often  found  inold  writings, 
fignified  that  the  perfon  to  whom  attributed  had  attained 
fome  degree  of  eminercy  in/cientia  aJtqua,  pi-<r/eriim  U- 
ttrariai  and  formerly  thofc  who  are  now  calltd //e(-7ffr/, 
were  termed  magijlri. 
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MAGISTRATE,  magijiratus.']  A  Ruler;  and  he  it 
faid  to  be  eiijloi  utriuj^ue  tabula :  the  keeper  or  pre- 
fervcr  of  both  tables  of  the  law.  If  any  magiltrate,  or 
minifter  of  junicCf  is  flain  in  the  execution  of  his  office* 
or  keeping  of  the  peace,  it  is  murder  for  the  contempt 
and  difobcdience  to  the  King  and  his  laws.  9  Co. 

The  moH  univerfal  public  relation  by  which  men  are 
conne^cd  together  is  that  of  government;  namely, as 
governors  and  governed,  or  in  other  words  as  Magif- 
traits  and  People.  Of  Magiffrates  fome  alfo  are Jupremet 
in  whom  the  Sovereign  Power  of  the  State  relides : 
others  are  fubordinate,  deriving  all  their  authoritVi  froni 
the  fuprcme  Magitlrate,  accountable  to  him  for  their 
condud,  and  acting  in  an  inferior  fecondary  fphere. 
In  all  tyrannical  Governments  the  Supreme  Magif- 
iracy,  or  the  right  of  both  making  and  enforcing  laws,  is 
veiled  in  one  and  the  fame  man,  or  one  and  the  fame 
body  of  men  :  and  wherever  thefe  two  powers  are  united 
together,  there  can  be  no  public  liberty.  The  Magif- 
trate,  [or  Magiftracy,]  may  enaft  tyrannical  laws,  and 
execute  them  in  a  tyrannical  manner:  fince  he  is  pof- 
felTed,  in  quality  of  difpenfer  of  juftice,  with  all  the  power 
which  as  iegiflator  he  thinks  proper  to  give  himfelfT  But 
where  the  legiflative  and  executive  authoiity  are  in  dif- 
tinft  hands,  ihe  former  will  take  care  not  to  cntruft  the 
latter  with  fo  large  a  power  as  may  tend  10  the  fubverfion 
of  its  own  independence,  and  theren-ith  of  the  liberty  of 
the  Subject.  In  England,  therefore,  this  Supreme  P<yu:er 
is  divided  into  two  branches;  the  one  LegiJIative,  to 
wit,  the  Parliament^  confiding  of  King,  Lords,  and 
Commons;  the  other  fx-r^-az/'v/,  conliAing  of  the  King 
alone. 

IHs  Majefiy's  Great  Officers  of  State,  the  Lord  Trea- 
furer.  Lord  Chtmherlaint  and  principal  Staetaries,  or  the 
like,  are  not.  in  the  capacity  of  fubordinate  Magillratcs, 
in  any  confiderable  degree  the  objctt  of  our  laws ;  nor 
have  they  any  very  important  Iharc  of  Magiftracy  con- 
ferred upon  them;  except  that  the  Secretaries  of  State 
are  allowed  the  power  of  commitment  in  order  to  bring 
offenders  to  trial:  i  Leon.  70:  2  Leon.  175  :  Comb.  143  : 
yMod.^Af-.  Salk. -i^s^-]  :  Curthz^t.  See  this  Dtdionary, 
titles  Ccmmiiment ;  Arreft.  As  to  the  ofiicc  and  autho- 
rity of  the  Lord  ChancdUr  and  the  other  Judges  of  the 
fupcrior  Courts  of  Juiiice;  fee  this  Dictionary  under 
thofe  titles.  The  rights  and  dignities  of  Mayors  and 
Aldtrmt'u  or  other  Magitlratcs  of  particular  Corpora- 
tions, arc  more  privat?  and  llfidly  municipal  rights,  de- 
pending entirely  upon  the  domellic  Conflitution  r  l  their 
refj^etlivc  franchilVi.  The  Magitlratcs  aud  Oiuccrs 
whofe  rights  and  duties  are  mod  gcncmlly  in  ut^,  and 
have  a  j>irtldiflion  3:id  authority  difperfedly  ihtoutrhout 
the  kingdom,  are  princip.illy  thefe,  Sbinjfi  ;  Voroufrs  5 
Juftices  ef  li-e  Ptiu  e;  Ccnjlables  i  Surveyors  of  the 
r.vttys ;  a  «X  Overl'ccrs  of  tite  Poor.  See  all  iholc  titles  in 
this  Dictio  :ary ;  and  1  Cmn.  c.  2. 

The 


MAGNA  CHARTA. 


The  negl^frce  of  puWic  oricen  entruflcd  uir'n  the 
idmimllr.Tiion  ot  jiiHicr,  nukcT  tlie  cfi'rr.cicr  luhle  to  be 
6ne(].  r  o  a  for- 

I  .o  ^  ■  ,  AVn^  i 

•    ;  fore  th; 

ivvcUc  • 

,r-:  .  ^      grcac  ! 

aluK,  Uct*ccn  .rf.  j!>.  piainitit,  and  C-  i>.  dctcndAitt,  i^c.  I 
A^.  O//^.  3.  Sec  title*  Jarj  ;  Jtt/ijt, 

MAGNA  CHARTA, 
(Or,  a*  it  U  always  fpeli  by  Siadjleett  MAGNA 
Ci^RTA:) 

T:.v-  Cuti^r  CHARTtiL  or  LiiiKTiis  graotcd 

!  \tar  t'f  King  Hrmry  Hi. — U  l>  So  cAlleJ. 

.  excellency  of  the  law*  therein  containcJ, 
c   .  ^     .  :  -.cjTi  vi-as  another  Charter  Ci^ilcd  the  Ci\tr-  i 
tn-  e/  fie  iorcjlt  clUblilhed  with  U,  which  was  the  Uf> 
of  the  two ;  nr  in  icgard  of  x\\t  y^rcii  in»ublsi  in  ob-  J 

e«CO!;  -  I 

there::  ,  .-  ^   - 

EJ-.vant  the  Confcffor  griuitd  to  the  Church  ind 
Slate  r.'vcral  privileges  aiui  liberties  by  Charter;  and 
fomc  were  granted  by  ihcCcaricrof  Kitigy/.-Jr.  I.  Afcer- 
warls  Stt^liitt  and  //<■«.  11.  cuuSraud  iS  cChurtcr  of 
■//'.?^1;  and  P.ich.  I.  took  au  oaih  a:  hi  to 
cbfcrvc  ail  jull  Isvvs,  which  wa^  an  imph.  i 
of  that  Charter;  and  King  "Jboii  tool,  t  .  .  . 
this  King,  Iike.\irc,  aficr  a  dur-'rcncc  bciAccii  i.ini  iiid 
the  Pope,  and  being  imbroilcd  in  wan  at  home  aiid 
abroad,  particularly  confirnud  the  afarcracntionrJ  Char- 
ter, with  further  priviU'gis,  but  focn  after  broke  i[.  and 
tlirrcupon  the  Bnront  lojk  up  armj  againtt  him,  and 
bis  reign  ended  in  wars.  To  him  fuccecdcd  ftia.  lit. 
who  ill  ihe  3710  year  tf  hi*  reign*  after  it  had  b  en  fc« 
veral  tim«;  conlirmed  l)y  him,and  as  nAcn  bio!:en,camc 
to  iytfiiatnjitr  Hail,  and  io  the  pretence  of  the  Nt>bUity 
and  6ilhop<,  with  lighted  candles  in  their  haiidi,  hta^r.a 
Cbarta  was  read  :  the  King  all  that  wiule  laying  hi* 
hand  on  his  breail,  and  ai  lall  lulcmul)'  fivrartrig  laith- 
faMy  and  inviolably  to  obfcrvc  all  things  therein  con* 
tiinc  ^  as  he  was  a  Man,  a  ChrilUan,  a  S&ldicr,  and  a 
Kirig :  then  the  rtiiboj  s  e.xiinguilhcd  the  canJles,  and 
threw  them  oh  the  ground  ;  ani  every  one  fatd,  Tbuj 
i.t  trim  he  e'xiin^nljjtd »  utJ  fli»k  in  hiUt  txh*  tjUUttt  this 
Ci^arhr  ;  upon  f-  'iith  tho  bclis  were  fet  03  ringing,  srd 
al!  p-rfons  b)  !'  tir  rt  joici.ig  approved  of  whit  W4i  da:ie. 

Hilt,  numitiiftihdiiig  thii  very  folcuin  contirniaiion  of 
thi:  Cluncr,  the  very  next  year  King  HfBrj  invaded  the 
rights  of  hit  People,  t  il  the  Baron»  levied  war  agatofl 
him  ;  and  cfcer  various  fuccef*.  be  confirmed  this  Char, 
tcr,  and  the  Cvarier  tj  ih<  Fa^tft,  in  the  p^rlianicnt  of 
Jiiarlbridget  and  in  the  jid  year  of  his  reign.  Hi*  fon, 
J/u-  I.  toiifirrrarg  thcT*.-  L  lia'-icrs,  in  the  2;th  year  or 
r  ■  ■  -  liicrcin 

eaHeJ    uss 

pot  ccniiriiicd  li.cp.  C'li'y,  bji  mgrc  tlitrty  lime* 

£nce.  Cv.  Liu,  St.  Sec  ibii  Dicuouary,  title  Lilertj. 
8 


Thi»  excellent  fiaiute,  or  rather  body  of  ftatatefaw,  xc 
thst  time  fo  beneficial  to  the  Sub'c^l.  and  of  fuch  great 

€n;n-    .  ■■  ■  ■    ■  ■  It 

ij  . 

af;  no. 

nc.  .  v^lt4L:inlQj  :  <  'lld- 

.  iom,  Me.  or.!  ;  1  of 

I  .  .      :    I  i  -  ftce,  and  all  -^^^  ^  '■^py 

tlieir  righi*  and  privileges.  The  id  is  gf  the  nobiitty, 
knich"-f-rvi:-,  rfliefs,  i^c.  The  jd  concrrns  heirs, 
ar  j  I-    The  4th  dircfls  guaraians  <br 

lu  ■  not  to  commit  w.ilie.  The  5th 

rc  ■<  'I  lands,  oV.  of  heirs,  and  deli, 

very  oi  ilwoj  up  w  ticn  the  heirs  arc  of  age.  Tlic  6ih  is 
concerning  ihc  marriage  of  htirs.  The  yih  appointi 
dokver  to  women,  after  the  death  of  their  hufbandi,  a 
third  part  of  the  land;,  ir'.'.  The  8th  relates  to  (he ri lis 
and  their  biiliiiV,  at;d  requires  that  they  fhatl  not  feize 
lands  lor  deSts  where  thcie  arc  gioii,  Uc.  t!ic  farcty 
not  to  be  dilhaincd,  where  the  principal  is  fufncicnt. 
The  9th  grants  to  LcitJ^ft,  and  all  cities  and  towns,  their 
aacicoi  libcrttea.  I'ne  ictb  orders,  that  no  diHrcfs  iha}t 
be  uken  for  more  rent  than  is  due,  i^f.  By  the  1  ith 
the  co'jrt  of  Common  Pleas  !>  to  be  held  in  a  certaitt 
place.  The  izih  gives  afiifes  for  remedy,  on  dilfeifm 
of  lands,  '1  liC  iiih  relates  to  aflifcs  of  darreia 

prcl'tntmcnt,  brought  by  eccIeljalHcs.  I'ne  14th  enafls, 
that  ro  freeman  fiiali  be  amerced  for  a  faul*,  but  in  pro- 
portion to  the  offence  ;  and  by  the  oaths  of  lawful  mm. 
'I'Uc  t^U,  no  toivn  iball  be  diilrained  to  make  bridges, 
tfc,  but  fuch  as  of  zncient  times  have  been  accultomed. 
']  hc  ifiih  is  lor  repairing  of  fra-bauks  and  fewerr. 
1  he  I7ih  prohibits  ihef'.iFs,  corcmeri,  t5*f.  from  h'^Iding 
picas  of  the  Cro*n.  The  iSih  enJitt,  that  ine  King's 
debtor  dyir.g^,  thcKing  fhall  be  firtt  paid  his  debt,  iSc. 
The  19th  dire^s  the  manner  of  levying  purveyance 
for  ihc  King's  houle.  The  acth  concerns  caftlewarda 
where  a  kright  was  to  be  diflraincd  for  money  for  krep- 
ir^  caflle.  on  his  ncglcd.  Th;  zillforbiJi  fhcrift's, 
baiiilfs,  Uc.  to  ukc  the  norfc*  or  carts  of  any  pcrlon  to 
m:.ke  carriigc  without  p:iying  for  it.  By  the  2  id  the 
Kif'g  is  tohavelandsof  fclcn>  a-year  anda  day,  and  after- 
wards the  lord  of  the  fee.  The  a3d  requires  wears  to 
be  put  down  on  rivers.  The  14th  directs  the  writ  ^w- 
^i/r  /«  ca/iu,  for  lords  againfl  tenants  offering  wrong, 
(Jfc.  The  25th  il'  cUres  that  there  lliall  be  but  one  mea- 
furc  throughout  the  land.  The  26ih,  inquiiition  of  life 
and  mcmbir,  to  be  granted  freely.  The  zjih  relates  to 
knight^s  fervicc,  petit- ferjcanty,  apd  other  anci  -ni  te- 
nures; (taken  away  together  uith  v.ardrtiip,t/f.  hy Jiat, 
12  Cfir.  2.  e.  24.  See  litJe  Tfnurtt.)  The  aSth  dlrefls, 
that  no  man  fhall  be  put  to  his  law,  on  the  hare  fug- 
gciVon  of  another,  but  !  -tftis.    The  29in, 

no  freeman  fhall  be  c  .  freehold,  impri- 

loned  and  condemned,  cf  hit pttn,  er 

tif  Ufw  tf  thi  land.  '1  nc  ^ot.i  requires  that  merchant 
ftrangers  be  civilly  treated,  The  31ft  relates  to  te- 
nures coming  to  the  Kiug  by  efchcat.  By  the  jid  no 
freeman  fhall  fell  land,  but  fo  that  the  retidue  mav  anl'wer 
the  lervicci.  The  53d,  patrons  of  abbeys,  He,  lhall 
have  the  cullody  of  them  in  the  time  of  vacat'on.  The 
34th,  a  woman  to  have  an  appeal  for  the  death  of  her 
hufband.  The  j^th directs  the  keeping  of  the  coanty- 
court  monthly,  and  alfo  the  times  of  holding  the  Qieritf 
Win,  and  view  of  frank-plcagc.   The  ^ftih  makes  it 

unlawful 
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vnllivful  to  give  lands  to  religious  houfes  in  Mor/mai/i. 
The  37th  rcialfs  to  cfcuagc,  and  fobfiJy,  to  be  taken  as 
ofual.  And  ihc  38th  ratih^s  and  contirin»  every  article 
of  this  great  cliartcrol  libertits. 

The  following  iSi&/rtf*,/fHf%fummary  of  this  celebrated 
flutatc,  and  its  occafion  and  ctl'c^t. 

In  King  John^i  time,  and  that  of  hii  fon  Henty  HI, 
the  rigours  of  the  fcodal  tenures  and  the  forcft  laws  were 
fo  warmly  kept  up,  that  ihi-y  occafioncd  many  infurirc- 
tions  cf  the  Barons  or  principal  Feudatarics ;  which  at 
Inft  had  this  cffefl,  that  at  firft  King  John,  and  afccr- 
wardk  his  fon>  cunfenied  to  the  two  famous  Charters  of 
Enghjh  libtritics>  Mu^na  Carta  and  Carta  tie  Forejht. 
Ot  thefc  the  btter  was  wcU  calculated  to  redrels  many 
grievances  and  cncroachmcnti  of  the  Crown  in  the  exer- 
tion of  Fcrtft  Law  ;  and  the  former  confirmed  many  li- 
bcrtics  of  the  Church,  and  rcdrefled  maiiy  giievanccs 
incident  to  feodil  tenures,  of  no  faiall  moment  ut  the 
time;  though  now,  unkl's  confidcicd  attentively,  and 
with  this  retrofpcil,  ihey  fecm  but  of  trifling  concern. 

But  bciidcs  thcfe  fcodal  provlfi^ns,  care was  slfo  taken 
by  Ma^naCarta  to  proiedl  the  Subject  againll  other  op- 
ptcJEoi/",  then  fre»^Ui-ritiy  arifing  from  unreafunab'e 
amercements,  from  illeg.1l  dillrc/fcs,  or  other  procefs 
for  dcbt&  or  fervices  due  to  the  Crown,  and  ffum  the 
tyr:tnnical  abufe  of  the  prerogative  of  purveyance  and 
prc-emplion.  It  fi-xcd  the  (orlciture  of  lar.ili  for  felony 
in  the  fame  manner  as  it  Aill  remains  ;  prohibited  for  the 
future  the  grants  of  exclufive  fiiherics  ;  and  the  crcflion 
of  new  bridges,  fo  as  to  opprels  the  neighbourhood. 
With  refped  to  private  rights,  it  cilabhfiied  tiie  tclKimcn- 
tary  power  of  the  Subject  over  part  of  liis  prribnal  ellalc, 
the  reft  being  diftiibutcd  among  his  wife  and  children  : 
It  l.iid  down  the  law  of  Dower  as  it  hath  continued  ever 
fmce ;  and  proliibiced  the  appc.ils  of  women,  unlefs  for 
the  death  of  their  hutbands.  In  matters  of  public  police 
and  national  coi.cern,  it  enjoined  an  uniformity  of  weights 
ani  meafures;  gave  new  encouragements  to  commerce, 
by  the  prctedion  of  merchant  llrangers  ;  and  forbade 
the  alienation  of  land;  in  mortmain.  With  regard  to  the 
adminitlraiion  of  juHice.  btfides  prt-hibiting  ail  dentals 
or  drlays  of  it,  it  fixed  the  Court  of  Common  Pleas  at 
iVefim  'mfter,  that  the  fuitors  might  no  longer  be  haraffcd 
with  following  the  King's  perfon  in  all  bis  progrefles ; 
and  at  the  f.ime  time  brouglit  the  trial  of  iffues  borne  to 
the  very  doors  of  the  ficcnol.icts,  by  dticfltng  afrifts  tu 
bir  taken  in  the  proper  coun'.ies,  and  cftablifhing  annual 
circoiti.  It  alfo  corredled  fome  abufrs  ihen  incident  to 
the  trials  by  wager  of  law  and  of  battel ;  directed  the 
regular  awarding  of  inquiih,  for  life  or  member;  pro- 
hibiting the  King's  inferior  MinilUrs  from  holdin^j  picas 
of  the  Crown,  or  trying  any  criminal  charge,  whereby 
many  forfeitures  might  otherwife  have  unjuillv  accrued 
to  the  Exchtqurr  ;  and  regulated  the  time  and  place  of 
holding  the  infi-rior  tribunals  of  juilicc,  the  County 
Court,  Sh?fitf 's  Tourn,  and  Court-Itet.  It  confirmed 
and  ell  iblifht'd  ihe  liberiici  of  the  city  of  Lo^do/it  and  all 
other  cities,  boroughs,  towns,  and  ports  of  the  king* 
dom  And  laftly,  (by  which  alone  it  would  have  merit- 
ed the  title  that  it  bears,  of  the  Gteat  Charter.)  it  pro- 
tefted  every  individual  the  nation  in  the  free  enjoy- 
ment of  hi*  life,  his  liberty,  and  his  property,  unlefs 
declared  to  be  forfeited  by  the  judgment  ot  his  peer;,  or 
the  law  of  ihclaad.  4  Cmm*  c.  33./.  413, 4. 


The  following  are  the  words  of  the  celebrated  29th 
chapter  of  Magna  Chaita,  the  foundation  of  the  liberty 
of  ivnglilhmcn. 

•*  Nuiluj  lilftrl'emo  capiattir,  vel  imfrifiMttw ,  mtt  ^f* 
/ei/iatnr  de  hhfro  ifncrHtnto  Jm  futl  iileria'dus  'uil  bhiri 
ccn/uetkainioKi  jhht  ant  uihi^t.'ur,  aut  ixuU/,  aut  , 
moJo  litftruatar,  mcjapsr  rem  iiimtu,  mc  japtr  turn  wti  :  • 
mm,  ntfi  f  cT  Ugi\lt  jutiuium  fM  wm  futrum  'v.l  per  ltgir,t 
tara-.—  Nul/i  vM.ii/nuj,  nutli  Kegakmut,  aut  tiijJirtOtHt 
return  vel Ju/lhiam.'*  Sec  this  Dictionary,  title  Lilcriy, 

MAGNA  PRI-CARIA,  A  groat  or  general  reap- 
day.  And  in  zi  ^.  2,  the  lord  of  the  maiJor  of  Har.'tru 
m  the  Hiil,  in  Com.  Middltfex,  had  a  cut^om  that  by 
fummons  of  his  bailiff  on  a  general  reap  day,  th?n  callid 
Magna  pre fcr/a,  the  tenants  fhould  do  a  certain  number 
of  days  work  for  him  ;  every  tenant  that  had  a  chimney, 
being  obl'ged  to  fend  a  man.  Pfji/.  Pur-vrj.  p.  1 15. 

MAGNUM  Ci-NTUM.  The  great  hundred,  or  fix 
fcore.  Chart.  20  U.  2. 

MAGNUS  PORTUS.  The  town  and  port  ot  Pert/- 
mtulh, 

MAHEMrATUS,  Maimed  or  wounded. 

MAHOMERIA,  The  temple  of  Mahmtt;  and  be- 
caufc  thi:  gelturcs,  oo'fe,  ar.d  longs  there,  were  ridiea- 
loiis  10  the  Cbrijl:am,  tliereforc  they  culled  antic  dsn- 
cing,  and  any  thing  of  ti.liculea  momeiic.  Mai.  Paris, 

M.4  IDS.  'raking  them  iiv.iy  unmanied,  uithout  con- 
fcnt  of  father  or  mother  or  their  (;u.irdi.ini,  is  ponilhable 
hyJiM.  4  y  s  i-.  y  f.  8.  See  this  DitUonary,  title 
Giuirdicii,  1.  l;  Maryiap-  Ha^. 

IMAIDliN  ASSlStj,  Is  when  at  any  affifes  no  per- 
fon is  condemned  to  die. 

MAIUliN  RENTS,  A  noble  paid  by  every  tenant  in 
the  manor  ot  Buihbt  in  Cnm.  Kniittsr,  at  their  marriage ; 
anciently  given  to  the  lord  for  his  omittin,'"  tlic  cullan^  of 
Marchila,  (lie  title  Manhrt.)  More  probably  a  line  (or 
Q  licence  to  marrv  a  dau'jhter. 

M.AIGN  AGlLiM,  b'r.  maigne.r,  i.e.  /aicr  ararivt.] 
A  braficr's  Oiop ;  tliough  fomc  liiy  it  figniies  a  houfc. 
Lib.  Rimtf.  §  265. 

MAIHEM  or  MAYHEM,  mmltmium,  from  the 
Fr.  tndai^m,  i.  e.  mtmbri  mMilalimrm.'\  .\  Maim, 
wound,  or  corporal  hurt,  by  which  a  man  loftth  the  tfe 
of  any  member,  proper  for  his  defence  in  fij^ht.  As  if 
a  man's  Ikull  be  broke,  or  any  bone  broken  in  any  other 
part  of  the  body ;  a  foot,  hand,  finger,  or  joint  of  a 
foot,  or  any  member  he  cut  oiT;  if  by  any  wound  the 
fiiiews  b:  made  to  ibrini; ;  or  where  any  one  is  caltrated  ; 
or  if  an  eye  be  put  out,  or  any  fbre-looth  bioke,  t?c. 
But  the  cutting  o(F  an  car  or  nofe.  the  breaking  of  the 
hinder  teeth,  and  fuch  like,  Wiis  held  jio  Maihcnl  by  the 
Cnmmon  Law  ;  as  thty  were  not  a  weakening  of  a  pcr- 
Ibn's  ftrength,  hut  a  disiiguriitg  and  deformity  of  the 
body.  Claim.  Hi.  4.  f  7  :  £ral!l.  lib.  3,  IrcS.  1 :  Bril- 
icit,  !.  15  :  S.  P.  C.  Hi,  1.  f.  41. 

Mi-.ihin  is  accurately  thus  defined ;  the  violently  de. 
priving  another  of  the  ule  of  fuch  of  his  members,  aj 
may  render  him  the  lefs  able  in  ti^htifig,  either  to  defend 
liimfclf,  or  10  annoy  his  odvcrlary.  Brit.  I.  1.  r.  aj  ; 
1  H.Twk.  P.  C  I.  44. 

By  the  Ancient  Law  t^^ Er.gland,  he  that  ma^m^d  any 
man,  whereby  he  loll  any  part  cf  his  body,  was  fen- 
tenced  to  lofe  the  like  part,  memirum  prt  mertirot  3  InJ?, 
US  :  Bru,  .-,  25.  But  this  went  aftertvudi  out  of  ufe ; 

partly 
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partly  becanfc  ilic  law  of  reulUtion  U  at  heft  an  Jn.-idc- 
qaacc  rule  of  punitliment,  aiid  patdy  bcciufc  on  a  re- 
petition of  the  oiFeaCf,  the  punuliinen  could  not  be  re- 
peated :  fo  that  by  the  Common  L%w,  asii  lor  a  long  time 
^ood,  Maihem  was  only  punilhable  by  fine  and  imprif:in- 
ment.  i  Hawk.  P.  C.  f.  44.  ^  3.  VnUu  perhaps  the 
offl-nce  of  Maihem  by  callmiion,  whlcli  all  our  old  wri- 
ters held  to  be  felony;  and  this  although  the  Maibcm 
was  commiued  upon  the  highell  provozation*  fuch  as  the 
party  maimed  bciofi;  caught  in  adultery  with  the  wife  of 
the  offender.  See  Jiroji.  >.  144  :  3  .  62  :  5.  P*  C. 
3r:  H.P.C.  133. 

But  fubfeqaent  itatutes  have  put  the  crime  and  pnnifh- 
nenc  of  Maihem  more  out  of  doubt.  For  firll,  by ^?*t/. 
5  H'  4.  (.  ^,  to  remedy  a  mifchief  which  then  prevailed, 
of  brating.  wounding,  or  robbing  a  man,  and  then  cut- 
ting out  his  leagutt  or  putiing  out  his  tvis,  to  prevent 
him  from  being  evidence  againtl  the  oifenders,  this 
oftcnce  is  declared  to  be  felony,  if  done  of  malice  pre- 
penfe  ;  that  is,  as  Ccke  explains  it,  voluntarily,  and  of 
fei  purpofe,  luough  done  upon  a  fudden  occafion.  Next 
in  order  of  time,  is  Jiat,  37  H.  8.  6  ;  which  dircAs 
that  if  a  man  lhall  maltcioufly  and  unbwfully  cut  oif  the 
ear  of  any  of  the  King's  lubjccis,  he  Ihall  nnt  only  for- 
feit ueble  damages  to  the  party  grieved,  to  be  recover- 
ed by  adion  of  trcfpaG  at  Cummon  La^v,  as  a  civil  fatis- 
fa^ion  ;  but  alfo  ic/.  by  w^y  of  fine  to  the  King,  which 
was  his  criminal  amercement.  The  laA  ftatuie,  but  by 
far  the  moft  fcvere  and  effcclual  of  all,  is  Jfar.  ai  2^ 
C.  I.  I,  called  the  Coventry  Ad\  bein^  occalionrd 
by  an  afTault  on  Sir  ycbn  Co'vtHiiy  in  the  Areet,  and  nit- 
ling  his  nofe,  io  revenge  (as  vvas  fuppofed)  for  fome 
obnoxious  words  uttered  by  him  in  Parliament.  By  this 
ftuutc  it  ii  etiadcd,  that  if  any  pcrfon  fliall,  of  malice 
aforethought,  and  by  tying  in  wait,  unlawfully  cut  out  or 
difable  the  icngue,  put  out  an  eyt,  Ilit  the  no/f,  cut  off*  .1 
nofe  or  /i^,  or  cut  on  or  difable  any  Hmb  or  member  of 
any  other  pcrfon,  ttiith  iatini  to  maim  or  dlifigure  lumt 
fucli  pcrfon,  his  counfellors,  aiders,  and  abettors,  thall 

guiliy  of  friony,  without  benefit  of  clergy  :  though 
no  attainder  of  fuch  felony  ihall  corrupt  the  blood,  or 
forfeit  the  dower  of  the  wife,  or  lands  or  goods  of  ihc 
effendcr. 

If  a  man  attack  another,  of  malice  aforethought,  in 
OTxler  to  murder  hi.-n,  with  a  bill,  or  any  fuch  like  inltru- 
ment,  unich  cannot  hut  endanger  the  maiming  him,  and 
in  fuch  attack,  happen  not  to  kill,  but  only  to  maim 
him,  he  may  be  indided  of  felony  on  this  itatute  ;  and  it 
ihall  be  left  to  the  jury  on  the  evide  ce,  wheihcr  there 
Has  a  dcfi^n  to  mutd  r  by  maiming,  and  confcquently  a 
maltcioai  intent  tu  maim  as  well  as  kill,  in  which  cafe 
the  offence  is  within  the  (l.itu:e.  1  /f.Mci.  P.  C.  e.  44. 
§6:  H'c<al'»rH^TidC«iu*s  Ca.  6  S/.  Tnaii,  21  z. 

If  the  Maim  comes  not  within  anv  of  the  defcriptions 
of  the  A£l,  yet  it  is  indidahle  at  Common  Law,  and 
may  be  punilhcd  by  fine  and  imprifbr.ment.  Or  an  :ipp<al 
may  be  brought  for  it  at  the  Common  Law,  in  whicli  the 
parly  injured  ftiall  recover  his  damages,  bee  fofi;  and 
title  Jff>ea!c/*'iaihtm.  t  Haivk.  P.  C.  c.  44.  §  6,  in  a. 

In  a  cafe  where  a  gentleman  had  apprehended  a  pick- 
pocket, an  accomp.ice  followed  and  gave  the  gcntlcm.in 
a  wound  acrofs  the  nofe  with  a  knife ;  this  was  held  to  be 
a  JitttiHg  cf  the  mfe,  anJ  a  maiming  within  the  llatute. 
C<P''V''j  Ca.  Uath,  83.  It  ha»  been  determined  that  if  a 


man  deliberately  watches  an  opportaoicy.  and  carries  hit 

intention  into  execution,  he  may  be  faid  to  lie  in  wait ; 
but  where  .a  pcribn  went  up  to  a  man  ftt-aling  turneps, 
who  immcdiitcly  cue  him  in  the  face,  this  vvas  thought 
not  to  be  a  lying  in  watt  within  the  ftatute.  7* uiatr't  Cm, 
Lcacb,  170.  A  wound  or  incifioa  in  the  throat  has  been 
held  not  to  be  a  Maiming.  L:e*s  C<t.  Lteth,  49- 

Mainem  miy  be  puniSied  by  irdiflment  or  appeal,  or 
a  remedial  adion  of  crcfpaf;,  i-j  et  armht  may  be  brought 
to  recover  damages  fcr  the  injury. 

When  upon  an  appeal  of  Maihem,  the  ilTae  joined  is 
whether  it  be  Maihem  or  no  Maihem,  this  fhall  be 
decided  by  the  Court,  upon  infpedioc  ;  for  which  per- 
pofc  they  may  call  in  the  affilbr.ce  of  forgeonj.  a  Ro, 
Jbr.  57S.  .Aid  by  analogy  to  this  it  is,  that  in  an  a^on 
of  trelp.ir3  for  Maihem,  the  Court  (upon  view  of  fuch 
Maihem  as  the  platntiE*  has  Ibid  in  his  declaration,  or 
which  is  certified  by  the  Judges  who  tried  the  caufe,  to  be 
the  fame  as  was  given  in  evidence  to  the  JuryJ  may  in- 
creafe  the  damages  at  their  own  difcreticn.  1  Sid,  io3. 
As  may  alfo  be  the  cafe  Ufxtn  view  of  an  atrocious  bat* 
tcry.  Hard.  408 :  Sec  I  H'tlf,  5  :  1  Bamti^  106:  See 
Appeal  cf  Mtin\fn, 

A  pcrfon  who  maim^  himfcif  tSat  he  may  have  the 
more  colour  to  b:g,  may  be  indicted  and  fined.  1  /myf, 
I  27.  And  by  thelike  reafoo,  a  pcrfon  who  dilables  him- 
fcif that  he  may  not  be  imprdTed  for  a  foldier.  Bun.  J. 

MAM  INDUCTIO.  An  ancient  cuftom  for  the  pricll 
and  people  of  country  villages  to  go  in  proce^ton  to  fome 
adjoming  wood  on  a  Maj  d^  morning ;  and  return  with  a 
may-pole,  boughs,  flniwers,  garlands,  and  other  tokcnsof 
the  fpring.  Th  :  may -game,  or  rcj^iciog  at  the  coming 
of  the  fpring,  was  for  a  long  time  ohfcrved^  and  (till  is 
in  fome  parts  of  England  \  bat  it  was  condcmn;d  and 
probihicL  -1  in  the  dioccfe  of  Lin^cU,  by  bilhop  Qrefihfad. 

MAIL,  macuU.']  A  coat  of  mail,  fo  called  from  the 
F  r.  mailUt  which  fignif  cs  a  fquare  figure,  or  the  hole  of 
a  net :  fo  mailU de  hauhirgtons  was  a  co.i*  of  ma;!^  bccaufe 
the  links  or  joint*  in  it  rcfcmble  the  fquarcs  of  a  net. 
Mail  is  likcAife  ufed  for  the  leathern  bag  wherein  lettert 
are  carried  by  the  poft,  from  huha,  a  budget. 

MAILS,  Anciently  a  kind  of  money;  and  filver  half- 
pence  were  termed  Mailes.  9  Htn.  5.  By  indenture  in 
the  Mint,  a  pound  weight  of  old  ftcrling  filvcr  was  to  be 
coined  into  three  hundred  and  fixiy  flerlings  or  pennies, 
or  feven  hundred  and  twenty  Malles  or  half-pennies,  or 
one  thoufand  four  hundred  and  forty  farthings.  Lcv;nd/t 
E£'.caCctn^  7,%.  S<cih\c  S/ad-tnaiL 

.MAIMING;  See  A/<i; W 

MAINAD,  A  fatf:  oath,  or  perjury.        /«ir.  r.  34, 
MAINb-POKT.  if3  r;Hr:i  pcrta.'um]  A  fmall  tribute, 
commonly  oi  loaves  of  bread,  which  in  fome  places  the 
pariihioncri  pay  to  the  reftor  of  their  church,  in  recoro- 
pencc  for  certain  tithes.  Cewf/l. 
This  mainport  bread  wis  paid  to  the  vicar  of  Bl/fb, 

See  Antif.  c/  Xatingb/im/hrrtt  p.  47  ^. 

M.AINOVRii,  or  Mainait^ret  from  the  Fr.  main, 
i,  e  Mtfivj,  and  auvrtr,  cptran.l  Handy- work;  fome 
trcfpafs  committed  by  a  man's  hand.  See  Jfat.  7  R.  z, 
f.  4  :  Brit  62:  and  t'le  fuccecding  article. 

MA'NOUR,  or  MANOUR,  or  MEINOUR  ;  from 
the  Fr,  wutnitTy  i.  c.  mana  trafiart  ]  In  a  legal  fcnfe  de- 
notes th.- thing  lakcuaway,  foMiid  in  the  hand  of  the 

thief 


MAINOUR. 


MAINTENANCE. 


fliicf  who  takcth  away,  or  (iMleth.  Thai  to  be  taken 
with  the  Miumur,  PI.  Cor,jU.  179,  is  to  be  tak«n  with 
the  thing  ilolrii  about  him :  And  itg.iin,  fcl.  194;  It  wu 
prefcn:cti,  ih.ic  a  thief  was  delivered  to  the  flierift'or  vif- 
count,  toffethiT  v.ith  the  Mpinaiir;  ond  again, /s/.  186, 
If  a  man  oc  indiilcd,  lh.it  he  fcloniouHy  Uolc  the  pojds  ' 
of  another,  v^hcre,  in  truth,  they  arc  his  own  good?, 
and  th^  gooJs  be  brought  inio  the  court  ihc  M(ur:'.ur ; 
und  it  be  demanded  of  him,  what  he  faith  to  the  goods, 
and  he  dil'claim  them  ;  though  he  be  aciiuiiicd  of  the 
felony,  he  Ili.-il)  lofctfie  goods,  Ctme/L 

Thus  the  Court  of  /iaiuL-wtHti  in  the  Forcft  may  at- 
tach all  ofTrndcrs  againft  vert  r.nd  vcnifon,  by  their 
bodies,  if  taken  with  the  Mainour,  that  ij,  in  the  very 
aft  of  killing  venifon,  or  Uealiig  wooJ,  or  preparing  fo 
to  do ;  or  by  frefli  and  immeiliaic  purfuit  afier  the  a£t 
is  done ;  cl(e  they  mud  be  attached  by  ilicir  gcod*. 

One  mode  of  prolVcuiior,  by  the  Common  Law,  wiih- 
oyt  any  previous  linding  by  a  jury,  was  when  a  tiiitf  *aj 
taken  with  the  A/rt/Wr;  that  is,  vwih  the  thing  lloK  ti  upon 
him,  ittmanti ;  for  he  might,  when  fo  dcicflcJ,  Jletgntme 
tU/iSo,  be  brought  into  Ccurt,  arraigned  and  tiied  with- 
out indiftment.  Bui  this  proceeUing  was  taken  away  by 
fcvcral  Jtatutes  in  the  reign  of  EJ-MarJ  III.  though  in 
Statlami  a  iimilar  procefs  remains  to  this  day.  Sec  2  Ihl. 
P.C.  14'):  ^CcBitr..  c.zyp.  307,  and  title  Cff«r/-Z,c//. 

MAINPERNAULK,  That  may  be  let  to  bail;  and 
what  perfons  are  mainpernable  appears  by  /at.  Ifejl.  1, 
3  £■<!'.  I.  r.  15  :  See  titles  iStuly  Mainprise. 

MAINPERNORS,  tr.anucaptercj.]  Are  ihofe  perfons 
to  whom  a  man  is  delivered  out  of  cuHody  or  prifon,  on  ' 
their  becoming  bound  for  hij  appcarirg,  ijV.  which,  if 
he  do  not  do,  they  ftall  forfeit  their  rccogriizances ;  and 
they  are  called  Marmtnptores,  becaufe  they  do  as  it  were 
ntanti  eetfert  iS?  thccre  captivam  i  cu/a/iia  rjfl  prifona, 

MAINPRISE,  fii^jnucap.'io,  from  the  l-r.  ir.ain,  i.  e. 
tnaHus,  is'  pris,  cattut.]  The  taking  or  receiving  of  a 
pcrfon  into  friendly  cullcdy,  who  othcrwifc  might  be 
committed  to  prifon  ;  upon  fecurity  given  that  he  fhall 
he  fonh-coming,  at  a  time  and  pLtcc  ."uTigned.  Thus  to 
let  one  to  Ma.inprife  li  to  commit  him  to  thofe  that  under- 
take he  (liall  appear  at  the  day  appointed.  O/d"  A'«/. 
£r.  4a  :  f,  jV.  B.  Z49. 

ManxvoQti  makes  this  diuercncc  between  T'luinprijt  and 
Ball :  He  that  is  maivpri/tii  n  faid  to  be  at  large,  after 
the  day  he  is  fct  to  hhunpriff^  until  the  day  of  his  appear- 
ance ;  but  where  a  man  is  let  xoha^lt  by  any  judge,  l^e, 
until  3  certain  day,  tlicrc  he  \%  always  accounted  by  the 
law  to  be  in  their  w  ard  for  the  time  ;  and  they  ma^-,  if 
th«y  wi'I,  keep  him  in  priflon,  fo  that  he  that  is  fo 
bailed  (hail  not  be  faid  10  be  at  large,  or  at  his  own 
liberty.  Mainvsodi  p.  i6j, 

A  man  under  Mainprile  h  fuppofed  to  go  a:  large,  un- 
der no  pofliLility  of  b-jiig  confined  by  his  furcues  or 
mainpernors,  as  in  cafe  of  bail.  4  InJ).  179.  Mjinprife 
i«  an  undertaking  tn  a  certain  fum  ;  bail  .-xn^^crs  the 
condemnation  in  civil  cafes,  and  in  criminal,  body  for 
body.  A-y.  If  this,  as  to  body  for  body,  is  now  law.' 
If  it  is,  it  is  never  put  in  force. 

Mainprifc  may  be  where  one  ii  never  arrtftcd,  or  in 
prifon  (  but  no  man  is  bailed  but  he  that  is  under  rrrcft. 
Or  in*prifon;  fo  that  Mainprifc  is  more  large  than  bail. 
JI  p.  C,  96  :  ifceii't  Inp.  582,  618,  Upon  icapiaj  or 

Vol.  Jr. 


exipcnt  awarded  agauift  .1  man,  he  lhall  Had  Mainprifc 
for  his  appsaranco  :  .md  if  the  defcrdani  make  default, 
his  manucaptors  arc  to  be  amerced,  (Sc.  And  a  hill  of 
Mainprife,  acknowledged  and  put  into  Couit,  is  good, 
though  It  be  not  inrollcd.  'Jt':i  Cmr.  xzf). 

Thrrc  is  an  ancient  writ  of  Mainprife,  whereby  thole 
who  arc  bailable,  and  have  been  rcfuCed  llie  benefit  of 
it,  tiuy  be  delivered  out  of  prifon.  Re^,  Ori^.  269: 
f.  i\\  B.  250. 

The  writ  of  Mainprife,  Manvcapih,  is  a  writdireftcd 
to  the  ShcritT,  (cither  generally  when  any  maaisimpri- 
foned  for  n  bailable  oHcncc,  and  bail  hath  been  refufed; 
or  cfpectally,  when  the  offence  or  ccurfcof  pur.ilhmcnt  Is 
not  properly  bailable  bclosv,)  cominar.ding  him  to  take 
lure;ie;i  Icr  the  prifoncr^  appt.ini'ice,  ulually  called 
Mmnftrncn,  and  to  fet  him  at  Uir^e.  F.  A'.  B.  250:  > 
Hal.  P.C  14!  :  Cb.  Bail  Is'  M.  (,  10;  And  fee  2 
lUvjK.  P.  C.  f.  15.  §  30. 

M.iinpetnors  dilfcr  from  ball,  in  that  a  man's  bail 
may  imprifon  or  furrcndcr  him  up  before  the  liipuliied 
day  of  ajtpcarance  ;  mainpemcrs  can  do  neiii.cr,  out  are 
barely  (urrties  for  his  rppcarancc  at  the  day.  Bail  are 
only  furcttes  that  the  party  be  anfwcrable  for  the  fpccial 
maitcr  for  which  they  Qipulatc  ;  Moinperrors  are  bound 
to  protluee  liim  to  antwer  all  chargo  wliatfoc^er.  3 
CsKf.t.c.  S.  p.  12S.  citcsCo.  j5*t;/C;  iU.  f.  3  :  AlnJJ.x-)^. 

Of  the  writ  of  Mainprifc  little  notice  is  taken  i:i  the 
late  books;  yet  the  law  relating  to  it  fecmj  to  be  flill  in 
force  in  many  cafe»  :  and  conf.:quen:!v  in  fucli  caffs  thofe 
who  are  bailable,  and  have  been  refufed  the  benctic  of 
bail,  may  liill,  by  virtue  thereof",  b^  delivered  cut  of 
prifon  ;  (upon  their  finding  fureties  to  the  ShciiF  that 
they  will  appearand  anfwcr  to  the  crimes  alleged  againtl 
them,  before  the  Judtces,  in  the  writ  mentioned,  i^i.) 
as  thofc  who  arc  imprifoncd  for  a  flight  lufpicton  of  fe- 
lony, or  indifled  of  larceny  before  the  Steward  of  a  leer, 
oroftrefpafs  before  JulVce^  of  peace;  and  many  other 
perfons.  zHa-vji.  P.  C.  r.  15.  §  29. 

MAINSWORN  ;  Sec  .}U^-jiKorr:. 

MAINTAINORS,  Are  iliofe  ihatmaintain  or  fecond 
a  caufc  depending  between  ethers,  by  difijurfir.g  money, 
or  making  friends,  for  either  party,  iSc.  not  being  in- 
tcrcded  in  the  fuit,  or?.ttornics  employed  therein.  Stat, 
19  //.  7.  c  14.  Sec  title  Mainuiia/ue. 

MAINTENANCE,  The  unhwful 

taking  in  hand,  or  upholding  of  a  caufe  or  perfon;  me* 
tiphorically  drawn  from  the  fucconring  a  young  child  that 
L>ari:s  to  go  by  one's  hand  ;  and  in  law  is  taken  in  the  woift 
fcnfe.  See j2a/.  32  //-  8.  9.  Alio  it  is  ufed  for  the  buy- 
ing or  obtaining  of  prcierdcJ  rights  10  lands.  Stat.  I6i,f, 

Maintcnar.cc  is  an  ofT'cnce  that  bears  a  rear  relation  to 
Bttrrtirj  ;  being  an  otncious  intermeddling  in  a.  fuit  that 
no  nuy  helongs  to  one,  by  maintaining  or  afnAtng  cither 
pririy  with  money,  orothetwife,  to  profccutc  or  defend 
it ;  a  p^.^c^ice  that  was  greatly  encouraged  by  the  fuft 
introduclion  cf  Ufes.  4  Ccnin.     10.  p,  134. 

Maintenance  is  cither  rtn  a/ii,  in  the  country ;  as  where 
one  adiils  another  in  his  pretcnfions  to  lands,  by  taking 
or  holding  the  pofll-flion  of  them  for  him  ;  or  where  one 
Hirs  up  quarrels  or  fuiis  in  the  country  :  or  it  is  turialh, 
in  a  couH  of  jullicc  ;  where  one  ofiicioufly  intermeddlis 
in  a  fuit  deper.Jing  in  any  court,  which  no  way  belongs 
to  him,  and  he  haih  nothing  to  dotviih,  by  .-iHiHing  the 
plainti.4'  or  dcfwthJant  with  money  or  oihcnvilc,  in  the 
Gg  prorccniirn 


M  A  I  N  T 


E  N  A  N  C  E. 


profecution  or  defence  of  any  fuch  fuic.  C0.  Lit,  368 :  1 

Jnjt.  213:2  R^I.  Ahr.  115.  And  he  who  fears  that  ano- 
ther win  ma:nuin  hU  adverfary,  may,  by  way  of  pre* 
vcntion,  hsvc  an  original  wiit  grounded  oa  the  tUtutei. 
prohibiting  him  fo  to  do.  I  P.  C.  r.  S3.  ^  42  : 

Rfg,  Ong.  I  it  I. 

lyho  are  guilty  ef  M.i:':itnan(f  — Not  oiiTy  he  who  layi 
oui  his  money  to  aliill  ar.othcr  in  his  caudr,  but  hi*  that  by 
hiv  friendlbip  or  intvrcil  favcs  him  that  expcnce  which  he 
might  othcrwifc  be  put  to>  is  guilty  of  Maintenance. 
Bro.  Maimtn.  7,  14,  17,  ijc.  And  if  any  pcri'on  ofiici- 
oufly  give  evidence,  or  open  the  cvic!cnce  without  being 
called  upon  to  do  it ;  fpeak  in  the  cnufe,  as  if  of  counfcl 
with  ihc  party  ;  retain  .in  atturncy  for  him,  t^f.  <tr  Iha!! 
give  any  public  counirnance  to  another  in  relatton  to  t!)c 
Juil ;  as  where  one  of  great  power  and  intercU  fays  that 
he  will  fpend  twenty  pounds  on  one  ftdc.  iSc.  or  fuch  a 
perfon  comes  to  the  bar  with  one  of  the  parties,  and 
ftands  by  him  while  his  caufe  is  tried,  to  intimidate  the 
Jury  ;  if  a  juror  folicits  a  Judge  to  give  judgmont  ac- 
cording to  the  vcrdi^,  after  which  he  hath  nothing  more 
to  do>  ^c.  thcfe  afts  are  Maintenance,  l  Ha-uik,  P.  C. 
c.  83.  But  counfcl  may  fpeak  as  emuut  curix  —  A  ir.in 
cannot  be  guiUy  of  Maintenance,  in  rcfpeil  of  any  mo- 
ney given  by  him  to  another,  before  any  fuit  is  aAually 
commenced  :  nor  is  it  fuch  to  give  -another  advice,  as 
to  what  a^ion  is  proper  to  be  brought,  what  method  10 
be  taiccn,  or  wh.it  counfcllor  or  attorney  to  be  employed; 
or  for  one  neighbour  to  go  with  another  to  his  counfcl, 
fo  as  he  do  not  give  him  any  money  :  and  money  maybe 
lawfully  given  to  a  poor  man,  out  of  chanty,  to  carry  on 
his  fuit,  and  be  no  Maintenance  :  Attornies  may  lay  out 
their  money  for  their  clients,  to  be  repaid  again;  but 
not  ac  their  own  expence,  on  condition  of  no  purchafc 
ro  pay,  if  they  carry  the  caufe  or  lofe  it.  ///s. 
MiuHtn.  (8:3  RsL  Mr.  It8:  2  JrJ.  564. 

A  man  may  maintain  the  fuic  of  his  near  kinfman,  fer- 
»an:,  or  poor  neighbour,  outof  charity  and  compalllon, 
with  impQoity.  4  Csmm.  134.  See  1  Hatvi.  P.C.  c.  83. 
S  zOt  35.  Whether  an  attorney's  laying  out  money  for 
his  client  be  Maintenance,  See  Frttvi.  71;  81. 

It  is  faid  that  if  a  man  of  great  power,  not  learned  in 
the  law,  tctis  another  who  aG^s  his  advice,  that  he  hath 
a  good  title,  it  is  Maintenance.  1  Haivk.  P.  C.  f.  83. 
^  9.  In  cafe  any  perfon  who  is  no  lawyer,  and  that 
bath  no  intereil  in  the  caufe,  fliall  take  upon  htm  to 
do  the  part  of  a  lawyer,  this  will  be  unlawful  Mainte- 
nance.  And  after  a  fuit  is  begun,  no  man  may  encou- 
rage either  of  the  parties,  or  yield  them  any  aid  or  help, 
by  money>  or  the  like,  but  he  that  hath  intereQ  therein  ; 
but  to  lend  another  money  to  maintain  his  law-fuit,  is 
»ot  Maintenance.  izH.d.  6:  1 9  £.  4.  3  :  2  ^Ar. 
406.  If  a  perfon  hath  any  intereil  in  the  thing  in  dif- 
pute,  though  in  contingency  only,  he  may  lawfully  main- 
tain an  a6ion  rchting  to  it ;  as  if  tenant  in  (ail,  or  for 
life,  be  impleaded,  he  in  rcverfion  or  remainder,  ISc, 
may  maintain  the  defence  of  the  futc,  with  his  own  mo- 
ney ;  and  a  IcfTur  may  latvfolly  maintain  bis  IcHce.  2  Rol. 
Ahr.  115.  A  lord  may  joftify  maintaining  a  tenant,  in 
defence  of  his  title ;  and  the  tenant  may  maintain  bis 
lord  :  cne  bound  to  warrant  lands,  may  lawfully  main- 
tain the  tenant  impleaded  ;  and  a  man  may  main- 
tain ihofe  who  are  enfeoffed  of  lands  in  truft  for  him, 
coDCcming  thofe  lands,  i3c*  An  heir  apparent,  or  the 


hufband  of  fuch  an  heir,  may  maintain  the  anceftor  in  aa 
action  concerning  the  inheritance  of  the  land  whereof  he 
is  feifed  in  fee  j  a  mailer  may  maintain  his  fcrvant,  and 
aliill  him  with  money,  but  not  in  a  real  a^ion,  ur.lefs  he 
hath  fjme  of  his  wages  in  his  hands  ;  and  a  fervant  by 
rcafon  of  relation  may  maintiin  hi>  mailer  in  all  tiiin^s, 
except  laying  out  his  own  money  in  the  mailer's  fuit. 
I  He-,A.  /».  C.  f.  S3  :  1  hji  368. 

Hcr.vfuHtjhahU. — By  the  Common  Law,  perfons  guilt/ 
of  Maintenance  may  be  profccuted  by  indiilment,  and 
be  6ned  r.nd  imprifoned ;  or  be  compelled  to  make  faiis* 
faflion  by  adton,  is'c-  And  \  Court  of  Record  may  com- 
mit a  man  for  an  aA  of  Maintenance  done  in  the  face  of 
the  Court.  Hal  79:  1  hjl.  368. 

By/j/.  If  'tjim.  I.  3  Ed.  I.  c.  15,  None  of  the  King's 
officers  ihati  maintain  picas,  orfbits,  in  the  King's  court* 
for  lands,  i^e,  uttdcr  covenant  to  hive  part  thereof,  or 
any  pro6t  therein.  And  clerks  of  Jatticei  are  not  to  take 
part  in  quarreli,  or  delay  right,  on  pain  of  treble  da- 
mages, Ey/iat,  1  £if.  3.  2.  r.  14 ;  further  enforced  by 
Jfat.  20  E.  3.  f.  4,  None  of  the  King's  miniftcrs,  nor  no 
great  man  of  the  realm,  bv  bimfelf  nor  by  any  other,  by 
fending  of  letter  or  oihcrwilV,  nor  none  other  perfon ,  great 
orfmall,  (hall  take  upon  them  co  maintain  quarrels,  to  the 
let  and  ditlurbance  of  the  Common  Law.  The  King's 
counfcllors,  oiEccrs  or  fervants,  or  anyother  perfon  what- 
foever,  Oiall  not  fuftain  quarrels  by  Maintenance,  upon 
pain  to  lofc  their  otHces  and  ferviccs,  and  of  icnprifonment 
and  ranfom.  S/at.  1  R.  a.  c  4,  No  perfon  whaifocver 
ihall  unlawfully  maintain  any  fuit  concerning  lands,  or  re- 
tain any  perfon  for  Maintenance,  by  letters,  rewards,  or 
promifes,  under  the  penalty  of  10/.  for  every  offence, 
to  be  divided  between  the  King  and  the  profecutor. 
S.'ot.  32  //.  8.  c.  9. 

fri}.-!!  rigbis  anJ  titliit  Ife.  art  'iviibin  tte  vteoKtng 
ibt  Maintaining  fuits  in  the  Spiritual  court,  is  not 

within  the  ftatates  relating  to  Maintenance.  Cn:  EUz*- 
594.  Though  Maintenance  iLiaCourt-baron,  is  as  much 
within  the  purvict*  of  the  jiat.  1  R.  2,  as  Mainte- 
nance in  a  Court  of  Record. — A  pretended  right  to 
copyhold  lands  fold,  is  within  the  hitute  of  :2  H.Z, 
c.  9.  ^Rep.  26  \(  J.  be  owner  of  land  in  pofTeffion,  and 
another  uho  hath  no  right  granteth  ihe  land;  althoagh 
the  grant  upon  it  be  void,  yet  the  grantor  and  gran- 
tee are  liable  to  this  Aatute.  1  2»/i,  369.  So  where  he 
that  hadi  a  pretended  right,  and  none  in  tru'h,  fhall  get 
the  pon'cirjOii  wrongfully,  and  then  fell  the  land,  But 
a  remainder-man  in  fee  may  obtain  the  pretended  title  of 
a  Uranger.  i  IkJI.  569:  3  hji.  7^,  77.  And  a  perfon 
who  hath  good  right  and  title,  at  the  lime  of  the  bargain 
or  leafe,  will  not  be  within  the  above  Ilaiuie,  although 
neither  he  nor  his  anccllors  have  been  in  poC'ffion  there- 
of, i^c.  for  a  year  before.  PkiuJ.  47  :  Djn-^  74. 

If  a  perfoD  make  a  leafe  to  try  a  title  in  ejeament, 
onlefs  it  be  to  a  great  mm,  it  is  out  of  the  rtalute.  1  /y, 
369  :  Djir,  374.  A  IciTor  having  good  right  to  land,  bi;t 
no:  in  polTcflion,  made  a  leafe  of  it,  and  did  not  feal 
it  on  the  land;  it  was  adjudged  within  iJic  Jiat.  xl 
Hen.  S.  f.  9:   I  Ltcn.  166. 

The  law  will  not  lufFer  any  thing  in  aflioo,  entry, 
tic.  to  be  granted  over;  this  is  to  prevent  titles  being 
granted  to  men  of  fubllancc,  to  opprefs  the  meaner  fort 
of  people.  I  IhJ},  214.  Where  a  bond  was  given  for 
performance  of  covctianls  in  a  leafc,  and  after  the  cove- 
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nants  being  broken,  the  leflce  afCgnri  both  the  leafe 
And  bond  to  another,  and  then  the  aflignee  put  the  bond 
infuii;  this  was  held  Maintenance;  i'o  it  would  have 
been  iflheleiTec  had  alBgned  the  bond  and  not  thelcafc, 
and  afccrward;  the  covenants  were  broken,  and  the  bond 
pu:  in  fuic.  Gf^i.  81,:  2  Nilf.Ahr.  \\\z.  Sec  further 
on  this  fubjert,  1  Haivk.  P.  C.  e.  S3  :  /'/«.  Air,  titic 
Mainterianct :  and  this  Didioaary,  titlci  Cbamptrtj ; 
Emlracery,  ISc. 

MAJORITY.  The  only  method  ordciermining  the 
Itfls  ol  .many,  is  by  a  Majority  :  the  major  part  of 
members  of  parliament  cnail  laws,  and  llie  Majoiity  of 
cicflors  choofc  members  of  parliament;  the  a£i  of  the 
major  part  of  any  corporation,  is  accounted  the  of 
the  corporation;  and  where  the  majority  is,  there, 
by  the  law,  is  the  whole.  Sec  Stat,  t^ihit.  j.  t.  y  ; 
Stat/.  Comfa.i.  ZJ. 

MAIOR,  A  mayor, doth  not  come  from  the  l.at.m/i/fff, 
but  from  an  old  En^Iijhw^rA  tnaier,  \.c.  fotefias.  Ciy^vU. 

MA13NADA,  A  family,  ^u/t^  manjiomta,  Mtig»e\ 
Men.Afi^l.  1.  219. 

MAUON  Dli  DIEU,  A  monaflery,  hofpiul,  or 
almt-houfe.  All  hofpitali,  Mni/om  dt  Dicu^  and  abiding 
places  (or  poor,  lame  and  impotent  psrfons,  crc^ed  by 
the  flatute  39  Elix..  c.  5,  or  at  any  time  fmce  founded, 
according  to  the  iitcent  of  that  Hatutc,  (hall  be  in- 
corporated and  have  perpetual  fuccelTton,  i^c.  Stat. 
21  "Jae.  I.  t.\.  Sec  title ;  Corpt>ration. 

MA1SURA,  A  houfe  or  maniion ;  a  farm;  from  the 
Fr.  mat/ttn,  MS,  A/tHf. 

MAJUS  JUS,  Is  a  writ  or  law  proceeding  in  fome 
col*omary  manors,  in  order  to  a  trial  of  right  of  Ia:;d  : 
and  ti.e  eotry  in  the  old  books  is  thui :  jfd  banc  ci.t  iam 
'venst  A.  B.  in  propria  p:rJona  /ua  et  dat  Domino,  ad 
'viJtnd.  Rutui.  Cjrt^.  Et  puit  :i:7uirend*  utr^m  ipft  hahtat 
Majus  jus,  in  ummejfuagtot  t^c.  E;  fup<r  hoc  bcmag.  dtcunt, 
i^£.  Ex  lilrre  MS.  EpiJ<op.  Here/,  imp.  Ed.  3. 

MAKE, To  perform  or  execute  ;  At  xo  mah 
ii:  !aw^  is  to  perform  that  law  which  he  hath  formerly 
bound  himfclf  to :  th-it  ii,  to  clear  Iiimfclf  of  an  afbon 
commenced  againll  him,  by  hts  oath,  and  the  oaths  of 
his  neighbour!.  0!d  Nat.  Srrv.  161  :  Kitihen,  192. 
This  ancient  law  fccnis  to  have  been  borrowed  from  the 
FeudtJ!j,  who  call  thofe  men  tha:  came  to  fwrar  for  ano- 
ther in  this  cafe ya.rjww/a/rt.  ^zc  Hcumaa.  The  formal 
words  ufed  by  him  that  made  hit  /aw,  were  commonly 
thefe,  Htatf  0  jif  ju^teet,  that  I  da  iw/  tf-.tv  thtt  fum  of 
moKty  Jtmandcd,  mithcr  tn  uli  /tvr  any  part  thtrtoft  in  man- 
Jtrr  and  form  daiartd.  So  help  mt  GtJt  and  tbt  contents  of  this 
l»ak.  Hence  probably.  To  make  oath,  is  to  take  oath. 

MAKE  SERVICES  as  o  CUSTOMS,  To  perform 
them.  OU  Nat.  Br.  14. 

M.ALA,  A  male,  or  fort-mail,  A  bag  to  carry  letters, 
t^e.  OUN.  B.  u- 

MALANORINUS.  Athiefor  pirate.  tTalfing.  3i;8. 

MALBERGE.  Mom  placiti,  A  hill  where  the  people 
affembled  at  a  court,  like  our  affile*  ;  which  by  the  Scou 
and  L-iJh  arc  called  Parley  hilii,  Dn  Cunge. 

MALECREDITUS,' One  of  bad  credit,  who  is  fef- 
pc^ed,  and  not  to  be  tru.'lcd.  /".V/a,  I16.  i.  c,  38. 

MALEDICTION,  male Ji. -lie  ]  A  curfc  wliich  was 
anciently  annexed  to  donations  of  Unds  made  to  chsrcht  ^ 


and  religious  houfcs,  againft  thofe  who  Ihould  violat* 
their  rights.  Si  quit  auttm  ( ^uod  /ton  epiamui )  banc  nof- 
tra'V  dunathnem  infrlngtrt  tempiavtrit,  p*rpt£iis  fit  gtUdis 
giaeierum  jiatiiai  et  tnnUgnerum  f^irituum  ;  tembues  Ur- 
mettionm  ermiatta  cvafffe  mn  quitfcat,  nifi  pniu  in  regiu/ 
pcenittn({i£  gtmitibus,  ct  pura  ttnf;idalione  etiundavtrit, 
Ciart.  Reg,  Jlbelfani  MonaJ}.  dc  If'Jiun/,  Anno^j^.  And 
we  read  in  a  Chaiter  of  Ifilliam  dt  Warren,  Earl  of 
Surry:  Venientibui  contra  hxe  tt  deft juintibuz  ea,  seeurrat 
JJi-Mi  tn  gladio  ira:  el  furorit  et  mindiSl^  et  Maledi^ionii 
a:ern.c  :  Servant ibut  nuiem  bttc  et  defcndnitibut  ea,  occur • 
rut  Dens  in  pace,  gratia  et  miferkordia  et  falute  eterna. 
Amen,  Amen,  Amen. 

MALES  WORN,  More  accurately  perhaps  Mai. 
fivcrni  fomeiinies,  more  corruptly  fttll,  Mtjinf-uvrn.  In 
the  North  fignifics  forfworn.  Srawnl.  4:  Hcb,  8. 

M.ALETEN  T,  Is  interpreted  to  be  a  toll  for  every 
fack  of  wool,  by  Hatute  :  Nothing  from  hrnceforth  fluU 
be  taken  for  facks  of  wool,  by  colour  of  Malctcnt,  C^c, 
Stat.  25  Ed.  I.  f.  7. 

MALFEASANCE;  from  the  Fr.  mulfaire,  i.e.  to 
Oirend.]  Is  a  doing  of  evil,  or  tranfgrefling.  2  Cro.  266. 

M  ALICE,  Is  a  forma!  defign  of  doing  mifchief  to 
another ;  it  differs  from  hatred.  2  inft.  42.  In  muMcr# 
it  \%  Malice  makes  the  crime.  See  title  Homicide. 

MALICIOUS  MISCHIEF;  Sea  Mifh>ef. 

MALIGNARE,  To  malign,  to  flander  ;  it  has  been 
interpreted  to  maim ;  Sec  Leg,  Hen,  1.  cap.  11. 

MALIGNUS,  i.  c.  DMut, 

MALOGRATO,  In  fpitc;  onwiUingly.  Hence  the 
f  reach  malgre,  and  the  old  Ettglijh  maiigre.  Libertatem 
eeclrfir,  ISc,  milogTaKofabi/ieiunt,  i.e.  he  being  un- 
willing. Mat,  Pari 1245. 

MALT.  Bad  Malt  lliall  not  be  mingled  with  good, 
under  penalties.  Matt  is  to  be  three  weeks  in  making  and 
drying ;  except  in  J^une,  July  and  Augujl,  and  in  thofe 
months  not  Icfs  than  fcvcntcen  days ;  and  half  a  peck  of 
duft  mull  be  taken  cut  of  every  quarter,  by  flirecoing, 
tsV.  before  it  fliall  be  offered  to  falc,  on  pain  of  forfeit- 
ing rod.  per  quaiier.  Where  bad  Malt  h  ntade,  or  bad 
Malt  lhall  be  mixed  with  good,  a  conllab'e,  by  the  di< 
»rcftion  of  a  Jullicc  of  Pca^e,  may  fcarch  for  the  fame, 
and  order  it  to  be  fold  at  a  reafonable  price,  i^c  Stat. 
1  isf  i  Ed.  6.  c.  10.  By  fat.  \z  An.  ft.  i.  e.  2,  No 
Mall  ihalt  be  imported,  on  pain  of  forfeiting  the  f.ime, 
and  the  value  thereof.  And  by  the  fame  llatute.  a  duty 
of  6d.  a  bulhcl  is  laid  upon  all  Malt  msde  in  £.ngtand\ 
which  duty  is  under  the  management  of  the  Commiflion- 
ers  of  Exc'.fe,  and  has  been  continued  by  annual  a£lk 
ever  fmce.  An  additional  perpetual  Excije  was  alio  im- 
pcfed  by  feveral  a£ts,  which  were  all  repeal  d  by  the 
Confolidation<A£>,  5/*;/.  27  Gee.  3.  c.  13  :  and  in  lieu 
oftheniaduty  of  9  V.  was  laid  upon  every  buthcl  of 
Mall  in  England,  and  half  as  much  in  Scun'and.  See  alfo 
ftais.ii  G(3  2.  f.  7  :  I  Gee.  3.  f.  3  :  atid  this  Diflion* 
ary,  title  Taxes. 

Various  regulations  are  made  by  flatute  to  enforce  ihe 
payment,  and  to  avoid  the  cvalion,  of  thcfc  duties. 

Mahflcrs  are,  once  a  month,  lo  make  an  entry  at  the 
Excifc  Office  of  all  Mali  made,  under  tlic  penally  of  10/, 
and  to  pay  the  du:y  in  thiee  months,  or  forfeit  double 
value  :  and  if  any  maliftcrs  alter  thtir  ft-cpirg  vi  fP-li 
without  giving  notice,  or  fliall  ufc  -Try  private  c  ;1  ra, 
j  ihey  ihal!  fcrfcit  jo/,  Alfo  concealing  Malt  fron  ihc 
G  g  a  light 
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fight  of  ihff  ganger,  is  liable  to  a  penalty  of  los.  per 
bjflicl ;  and  Mctiing  barley  :iny  where  but  in  the  ciflcrot 
incurs  a  forfeliurc  of  2;.  6i.  a  bufhcl,  l^c.  But  Jufl'icci 
of  Peace  have  power  10  mitig-itc  the  penalties  and  for- 
feitures. Stflt.  12  Aum.fiA.  (.  Sec  alfo  Statt.  i  OVc  1. 
Ji.  Z.  f.  2  :  It  Gte.  \.  c.  2%:  z  G  e.  j.  c.  i  :  35  Gca.  1. 
I*.  7  :  1  Ceo.  3.  f.  3  :  3  Gf?.  3.  r.  13.  Matt  made 
for  exportation  is  dilcharged  from  doty ;  yet  maft  be 
entered,  and  kept  fecretc  (Tcpardtc-)  ffoni  other  Malt, 
on  pain  of  50/.  .in;i  when  made  niil!  be  put  into  ftorc- 
houfcs  with  two  \<KkSt  and  not  di:livercd  out  without 
prefence  of  an  officer,  Uc.  S.'.t/.  1 2  Grs.  1.  f.  4  :  and 
Ice 33  G«.  2.  7  :  1  G/o.  3.  c.  j.  Every  malt- 
tier  is  to  take  out  a  licence,  and  pay  for  the  fame  (rjtn 
ct.  to  3/.  in  proportion  to  the  quanuty  of  Malt  nude  by 
him.  $:a/.  2}  Gto.  3.  c,  ^t, 

Obrtrufting  any  Officer  of  Excilc  in  the  cxeciJtion  of 
his  duty,  incurs  a  penalty  of  10.'.  S/at  1  Geo.  t.ji.  2.  2. 

MALT-MULNA,  A  quern  or  roalt-nnll.  Mat, 
Parii''4  U'vei  tj  tiii  Mbcn  af  S/.  Jibans, 

MALT-SHOT,  Mahjif>t,  Some  payment  for  making 
Malt.  Sorvfr  e/CrcxdkinJf  f>.  27. 

MALVhlLLES,  from  I'r.  m.uve:JIafice.}  Is  ufed  in 
our  ancient  rrcord<,  for  crimes  and  mifdemeanor!,  cr 
malicious  prai^iccs.  R,\ert/.  ^  £J.  3. 

MALVEISA,  A  warlike  engine  to  baiter  and  beat 
down  walls.  Malt.  Pjrit. 

M ALV&I51N  t'r.  nauvait  wi/ta,  KoIasvtdMut.J  Af) 
ill  nciijhbour. 

MALVIilS  PR0CUR0R3,  Are  underflood  to  be 
fuch  as  ufe  to  pack  Juries,  by  the  nomination  of  cither 
party  in  a  caufc>  or  other  praflice.  Jntc.  Juftr 
Chart,  cap.  10. 

MALUM  IN  SE,  Our  Law-books  make  a  diftinftion 
between  malum  in  ft  and  malum  frohihttum.  Vaugh.  332. 
At!  offences  at  Common  Law  gcntrally  arc  mala  ta  ft ; 
but  playing  at  unlawful  games,  and  frequenting  of  ta- 
verns,  ^e,  arc  only  mala  prohhita  to  fomc  perfors,  and 
at  certun  limes,  and  not  mala  in  ft,  z  Rel.  Abr.  355  : 
See  1  Ctmtn.  Utred.  §  2.  and  Cbr.^,'ia»*i  notes  there. 

MAN,  Isle  of.  An  IQand  oft'thccoaftof  Cumltr* 
Una,  IVtfim^rlamJt  zxk^  Laneafijirtt  in  the  Channel  that 
partj  Irthrr.ii  from  EnglaiJ. 

This  Ifland  wasadillind  territory  from  EisglaHtl,  and 
cut  of  the  power  of  our  Chancery,  or  of  original  writs 
which  iiToc  from  rhence.  AnJ  in  the  cafe  of  the  Earl  of 
Dtrb;,  it  was  adjudged,  that  no  man  had  any  inheritance 
in  this  lilv*,  but  the  Eul  and  the  Bilhop ;  and  that  they 
are  gcv;rne'l  by  l^ws  of  their  own.  fo  that  no  ftatutc 
made  in  En^ianJ  *  J  bind  there  without  cxprefs  words, 
in  the  fame  nrtnne  -  as  in  IrtlaaJ,  1  7^.  9 :  4  Iit^.  zZ.y. 
7  Rtp.  21:2  A^J.  115.  _ 

According  to  B'-ckjhnc,  it  feems  that  thii  di.ltn^on 
is  ftill  preicrvcd;  1  s  ftates  that  it  V  a  diAinfl  territory 
from  Ertglanilt  and  ;/  not  goyerned  liy  '>cr  laws  ;  neither 
any  Ai\  of  I'arliimcnt  extend  to  it.  milcfs  il  be 
partic'ilarly  namci  therein  ;  and  then  an  Atl  of  Parlia- 
DJjnt  is  binding  lucre.  1  Ccmm.  105  :  Imnii,  §  4  :  cites 
4  laft.  284  :  2  And.  116. 

It  was  formerly  a  fubordinate  feadatory  kingdom, 
fubjtfl  to  the  Kings  of  Kor^vaj  ;  then  to  King  Jch/i  and 
Htr.fy  Ilf.  of  EttgUitdi  afterward  to  the  Kings  of  Scot' 
LtnJ;  and  then  again  to  the  Crown  of  EngutnJ:  and  at 
length  we  find  King  Htnrj  IV.  claiming  the  Ifland  by 


right  of  conqaeft,  and  difpofmg  of  it  to  the  Earl  of 
Ssrthai.tbtyland,  upon  whofc  jf.airdcr  it  was  grante,!  (by 
the  name  of  the  Lordfhip  of  hlaii)  to  Sir^c^rw  dt  Sttmltj, 
by  letters  patent,  7  lUn.  4.  In  his  lineal  dclccndantj  it 
continued  for  eight  gcneralionr,  till  the  death  ol  FctM- 
nando.  Earl  of  Dtt-bj;  J.  D.  i  ;  when  a  controitrriy 
arofc  concerning  the  inhtri'.ancc  thereof,  hct.vcrn  his 
daughters  and  if'illi,jm  his  furviving  brotl:rr;  upon 
which,  a:id  .1  doubt  riiai  w.is  flurr-d  concerning  the  va- 
lidity of  (he  origina'  pjtcut,  the  'll-rd  was  fe:zcd  ln{» 
Queen  EluMbeth^i  h.-.nds,  and  at'ccrAa'ds  various  grants 
were  made  of  it  by  King /cic/;  1.  Ai.  ^^-hich  bc'-i§r  ex- 
pired or  furr-n.'.rcd,  it  \:i>  ^  Ttatto  al'-clh  in  7  "Jac,  i. 
to  iFifliu-n  Karl  of  D(r!i;  3-  J  tlic  heirs  malcnf  his  budy» 
with  remainder  to  his  ai  .  •  general;  wi  ;ch  grart  was 
the  pex*  >car  confirmed  '  .  AO.  of  t*arliii^eni,  with  a 
re'fraii.;  of  'he  poster  of  ;i--.aiior  by  the  fai  l  Earl  and 
his  ii'jc  njalc.  On  the  ^laih  ot  ^awj  Esrt  if  Dtrb)^ 
A.  D.  t  ^c,  the  male  i-ne  f.f  Earl  ti'.-lUam  fjilirg,  [he 
Duke  of  yf/<6«/ facceeded  to  ^nc  Iflaod,  as  hiir-^cneral 
■>y  a  fc.;;Je  K_"»th.  In  the  mean  time,  though  the 
title  of  Kirg  haa  long  bcui  dirufj-d,  the  t.arls  of  Derhy^ 
83  Lords  ol  .C.Vi,  had  maint Jtiicd  a  fort  uf  royal  authnrii/ 
thc'cir,  by  aftcniirg  to  or  aiilcntinj;  from  Kius,  .ind  cx- 
cr^ifmg  an  appellate  jurifdlction  ;  yet  tliough  x^o  Englijh 
writ  or  [  rcctfs  from  the  Courts  of  it'tfmtnflir  was  of 
any  auihoriiy  in  h^an,  an  appeal  lay  from  a  decree  of 
the  Lord  of  the  Ifljnd.  to  the  King  of  Grtat  Britain  in 
council.  I  P.  329.  But  the  diftinfl  jurifdi^ion  of 

this  little  fulrardinate  royril:)'  being  found  inconvenient 
for  the  purpofe*  of  public  julUcc,  and  for  ilie  res'cnuc* 
(it  affording  a  commcdious  afytum  for  debtors,  outlaw;, 
and  fmugglers,)  authority  was  given  to  the  Treafury,  by 
flat.  12  Gto.  1.  f.  28,  to  purchafc  the  intcrell  of  the 
then  proprietors  for  the  ufe  of  the  Crown ;  which  purchafe 
was  at  length  completed  in  the  year  1765,  a::d  confirm- 
ed by  fiat:.  5  Gto.  3.  «.  26,  39.  the  trit  of  which  is 
called  the  Vclltrg  Aft,  the  latter  the  Regulating  Ad ; 
whereby,  in  confidcraiion  of  the  fom  of  70,occ/.  the 
wholciiland  and  all  its  dependencies  fo  granted  asaforc- 
faid,  (except  the  landed  property  of  the  Aihtl  family, 
their  mancrial  rights  and  emoluments,  and  ihe  patron- 
age of  the  bifhopric,  and  other  cccleliafHcal  benefices,) 
are  unalienably  verted  in  the  Crown,  and  fubjcded  to  the 
regulations  of  the  Briiip  Excife  and  Cuflums.  i  Ctnm, 
Imirod.  5  4/.  104, 6 :  See  alfo ^ctt.  5  Ga.  3.  u.  50, 43. 

The  bilhopric  of  or  Sodnrf  or  Soder  and  Man^ 

was  formerly  nithin  the  province  of  CaHttihury,  but  an- 
nexed to  that  oi  Tsri,  hyftat.  33  H.  8.  c  31! 

They?.!/.  6  Geo.  ^  e.  jo,  cxtt  nds  the  jlat.  19  Car.  2, 
relating  :o  taking  atttdaviis  in  the  country,  to  the  Jf!e  of 
Mailt  and  cmport'crs  the  King  to  appoint  ports  therein  for 
Undiu*  and  ihipping  goods.  The  j}at.  7  Gto,  3.  c.  45, 
encotii'ages  and  regulates  the  trade  and  manufaftures  of 
Maa,  Situ.  11  Gio.  3.  e.  52,  provides  for  rtpairing  its 
harbours;  and  J9t.t,  12  Gto.  3.  c.  5S,  was  palTcd  for  en- 
couraging the  hcrring-fiilicry  there. 

For  further  particulars  relative  to  the  Ifle  of  Matt, 
fee  Ccm.  Dig.  tulc  Navigaiion  (F  2  ). 

M.-\NA,  An  old  woman.  Ctrv  o/Tilh,  tap. 

M.^NAGIUM,  from  the  Fr.  manage  ot  mananct,  a 
dwelling  or  inhabiting.]  is  a  manlion-houfe  or  d^velting- 
placc,— Cffyir^/^  ccpiialf  managiuin  mtun  cum  prrtineatitt, 
tS€.  Mott.  Au^L  ttm.  2,  p.  82  :  Blount :  Ct^vtlL 

MANBOTE, 


MAN 


MANDAMUS. 


MANBOTE,  S/ix*]  A  compenfation  or  HCompertCe 
fat  bemjcii/e  i  particularly  due  to  ihc  lord  for  killing  his 
man  or  valTal.  Spelm.  dt  Cmc.  'vel.  i.  f-ag.  6zz.  See 
Lamhard  in  his  ExpluatioH  of  Saxcn  if'crdsj  vcrbo  ^Jlt- 
matiOt  and  liovedeK^  tn  pane  pojitrior  annul,  fuor.fal.  344. 
and  this  Didionary,  tide  Bote, 

M  ANCA,  Was  a  fquarc  piece  of  gold  coin,  commonly 
ralued  ac  thirty  pence  ;  aAd  mancufa  was  as  much  as  .1  mark 
of  filvcr,  ha\'mg  its  name  ixt^vsi  manu-cufat  being  coined 
with  the  hand.  Leg.  Qannt.  But  the  manca  and  mamuj'a 
were  rot  always  of  .that  value  ;  for  fometimes  the  former 
was  valued  at  fix  fhlltings,  and  the  laitrr,  as  ufcd  by  the 
Englijh  SaxsNs,  was  equal  in  valu"  to  Our  half-crown. 
^\a.nCA/ex/clidii  ajHtnttur.  Leg  H.  1  e  (19  Thorn  in  his 
Chronicle  laysi  Mancufa  tfi  po>iJui  duonm  folidorumiS fex 
demvii/rum  ;  and  with  him  at  r*-- :  On  dirtgf,  who  f;tys  that 
twenty  mjifffrf"  make  fifty  Hi'cm:;:*.  Ahtnra  and r/uim ttjti  atc 
promifcuouily  ufcd  in  the  old  booki  Tor  the  fame  money. 
S/eim. 

MANCH,  Is  fjxty  fhckcl.-i  of  filver,  or  fcvcn  pounds 
and  ten  (hillings ;  and  >ine  hundred  flickeJs  of  guldj  or 
fcvcnty-five  pnutids.  Merch,  DiSl, 

M  ANCHESTER,  Its  coUcgiate  church,  how  vifit- 
able.  Slat.  2  Cc:.  2.  t.  29. 

MANCIPLE,  tfiancepi.]  A  Clerk  of  the  kitchen,  or 
caterer  j  an  officer  in  the  Imur  Ttnple  was  anciently 
fo called,  who  is  now  the  ftrwiird  there,  of  whom  Cimftctr» 
our  ancient  poet,  fbmetimc  ailudenc  of  that  houfe,  thus 
wrius : 

yi  Manciple  there  was  luitbin  the  Trmpfe, 
O/tvbich  all  cat  our  J  might  take  eKj'atnple. 
Tliis  officer  llill  remains  in  colleges^  in  the  aniverfuies. 

CexvelL 

MANDAMUS. 

A  Prerooative  \Vn  it,  inlroJuced  to  prevent  dif- 
ordcr  from  a  failure  of  juflice  and  dcfeft  of  police:  and 
therefore  ought  to  be  ufed  on  all  nccafions  where  the 
law  has  eflablilhed  no  fpccific  remedy ;  and  where  in 
jullice  and  good  government  there  ought  to  be  one. 
3  Burr.  12G5:  See  I  Blc<k.  Rtp.  552,552:  C<i-wp,'^-}%, 

This  writ  is  granted  10  prevent  iailurc  of  jufticc,  and 
for  the  execution  of  the  Common  Law,  or  of  a  (latutc, 
or  of  the  King's  charter  ;  Inic  not  as  a  private  remedy  to 
the  party  :  untcfs  in  cafe  of  a  member  or  oHicer  of  a  cor- 
poration ;  if  deprived  of  his  office  or  fr.inchifc  without 
iuHicicnl  caufe,  to  whom  this  remedy  by  Mandamus  is 
given,  by        ^  Ann,  t.  20  :  (fcc/fi/f)  liardxv.  99. 

A  Writ  of  Mandamut  (confidercd  as  n  remedy  for 
the  refulalor  ne^lcilof  Jullice)  is,  in  genera!,  a  ammixndt 
ilTuing  in  the  Kinjj's  name  from  the  Court  of  King's 
Bench,  and  diredWd  to  any  Pcrfon,  Corporation,  or  inlc- 
rior  Court  of  Judicature,  within  the  King's  dominion.i ; 
requiring  to  do  fomc  particular  thing  therein  fpccificd, 
which  appertains  to  their  office  and  duly  ;  and  which 
the  Court  of  King's  Bench  has  prcvioufly  determined, 
er  at  IcaA  fuppolci  to  be  confonant  to  right  and  juHicc. 
3  Comm.        p.  1 10. 

It  i»  a  high  prerogative  writ  of  a  moll  extcnfivc  reme- 
-  dial  nature,  and  may  be  ilTued  in  fume  cafes  where  the 
injured  party  has  alfo  another  more  tedious  method  of 
rcJrcfs,  as  in  the  cafe  of  admtflton  or  rcllitution  to  an 
eilicc ;  but  it  iflues  in  .ill  cafes  where  the  patty  lath  a 
right  to  have  any  thing  done,  and  hath  uo  other  fpccific 


means  of  compelling  its  performance,  A  Mandnmus, 
therefore,  lies  to  compel  the  admifiion  or  reftoraiion  of 
ihs  party  applying,  to  any  ofiicc  or  franchifc  of  a  public 
n.iturc,  wliLther  fpiritual  or  temporal;  to  academical 
degrees ;  to  the  ufc  of  a  mceting-houfe,  l^c.  It  lies 
for  the  produflion,  infpcftion,  or  delivery  of  public 
books  and  papers  ;  for  the  furrender  of  the  regalia  of  a 
Corporation;  to  oblige  Bodies  Corporate  to  affix  their 
common  fcil;  to  compel  the  holding  of  a  Court;  and 
for  an  infinite  number  of  other  purpofes.  which  it  x* 
impoHible  to  recite  minutely.  But  on  this  pnrt  of  tho 
fubjedt  it  is  to  be  particulru'ly  remarked,  that  it  ilfuet 
to  the  Judges  of  any  inferior  Court,  commanding  them 
to  do  juttice  according  to  the  powers  of  their  office, 
wherever  the  fame  is  delayed.  Koi  it  is  the  peculiar 
bufinefs  of  the  Court  of  King's  Bench  to  fupcrintcnd  all 
infeiior  tribunals,  and  therein  lo  enforce  the  due  cxercifc 
of  ihofc  judicial  or  miniUciial  powers  with  which  the 
Crown  or  Legitlature  have  inveiled  them  ;  and  this  not 
only  by  reflrniiiing  their  exccfiVs,  but  alfo  by  quickening- 
their  negligence,  and  obviating  their  denial  of  jullicc. 
A  Mandtmuj  may  therefore  be  had  to  the  Courts  of  the 
city  of  Lcndcn  to  enter  op  Judgment,  (Hay/n.  21^  :)  to 
the  Spiritual  Courts  to  grant  an  ndminilirauon,  tofwear 
a  chuichwarden,  and  the  like.  ^  Comm.  no. 

This  writ  is  grounded  on  a  fuggclUon,  by  the  oath  of 
the  party  injured,  of  his  own  right,  and  the  denial  of 
jullicc  below;  whereupon,  in  order  more  fully  lo  fAtisfy 
the  Court  that  there  is  a  probable  ground  for  fuch  inter- 
pofuion,  a  rule  h  made,  (except  in  fomc  general  cafes 
where  the  probable  ground  is  manifelt,)  directing  the 
party  complained  of  to  Aiow  caufc  why  a  writ  of  Man* 
dair.:ts  Ihould  not  iffue :  and  if  he  fliows  no  fufficient 
caufe,  the  writ  ilfelf  is  iflucd  at  firll  in  the  alternative 
cither  to  do  tl'.us,  or  ngnify  fonic  reafon  to  the  contrary  ; 
to  which  a  return  or  anfwcr  mull  be  made  at  a  certain 
day  ;  and  if  the  inferior  Judge  or  other  pcrfon  to  whom 
the  writ  n  direfled,  returns  or  figniiits  an  infuilicient 
rcafon,  then  there  ilTucs  in  the  fecond  place  a  pertmptery 
Miuidomust  to  do  the  thing  abfolutely,  to  which  no  other 
return  uill  be  admitted,  but  a  certificate  of  perfc^  obe- 
dience and  due  execution  of  the  writ.  If  the  inferior' 
Judge  or  other  perfon  makts  no  return,  or  fails  in  his 
refpedl  and  obedience,  he  is  punifhable  for  his  conccmpc 
by  atiachment.  But  if  he  at  the  finl  r-Tt-.irni  a  fufiicient 
caufe,  although  it  (houid  b?  f.-i!fe  io  faft,  the  Court  of 
King's  K.nch  will  not  try  the  truth  of  the  faft  upon  afS- 
davits;  but  will  for  the  prcfcnt  believe  him,  and  pro- 
ceed no  farther  on  the  Mandamuj  But  then  the  party 
injured  may  have  an  action  againfi  him  for  his  falfe  re- 
turn ;  atid  {if  found  to  be  f.ilfe  b^  the  Jury)  fliall  re- 
cover ilnnaige^  equivalciit  lo  the  injury  furtained  ;  toge- 
ther with  a  ;>^*vrr;'.'5r)f  Mandamus,  to  tin:  defendant  to- 
do  hi'?  duty.  3  Cc-i.-iri.  111. 

This  writ  of  Mandarnm  is  alfo  (as  has  already  beeo 
hinted}  made,  by  Jjat.  9  Jim  e.  20,  a  moA  full  and  elTec- 
tiul  remedy,  in  the  firil  place,  for  rcfufal  of  admiffion- 
where  a  pcrfon  is  cntillcd  to  an  olricc  f^'-ice  in  any 
corporation  :  and  fcccndly,  for  wrongful  rene^val  whctt 
a  pcrfon  is  legally  potTetTed.  There  arc  injurii>,  (or 
which,  though  rcdrefs  for  the  party  intcrcllcd  may  be  had 
by  ajji**c  or  ether  Means,  yet  as  the  franchifcs  concern 
the  Tublic,  and  may  atfcA  the  adminiflration  of  jultice. , 
this  prerogative  writ  s-iTo iflues  fiom  the  Court  of  ICing'i- 

^cncb. 


MANDAMUS. 


Bench,  commanding,  upon  good  caufc  {hown  to  the 
Court,  the  party  complaining  to  be  admitted  or  rctlored 
tohisolEce,  And  the  ftatmc  requires  that  a  return  be 
immediAtely  mad  ■  to  the  tirll  writ  of  ManJain^tt ;  wliich 
return  may  be  p!  -aded  to  or  travcrfed  by  the  piolccutor, 
and  hii  antagoni:l  may  reply,  take  iffuc  or  demur,  and 
the  fame  proceedings  may  be  had  as  if  art  aClion  on 
the  cafe  had  been  brought  for  making  a  falfe  return  : 
«nd  after  judgment  obtained  for  the  profecutor  he  (hall 
have  a  peremptory  writ  of  ManJumia  to  compel  hi>  ad- 
mifTion  or  rcAitu:ion  :  which  Utter,  in  cafe  of  an  adion, 
is  cFc<^c-d  by  a  writ  of  rctHnui'^n.  tt  Rtf>.  79.  So  that 
noAT  the  writ  of  M^mJamiu,  in  cafes  within  this  Aatute,  11 
in  the  nature  of  an  adion ;  whereupon  the  party  apply* 
ing  and-foccceding  may  be  entitled  to  coAs  in  cafe  it  be 
the  franchiie  of  a  citizen,  burgcfs,  or  freeman.  Stat. 
12  Gto.  3.  e.  It.  AHo  in  general  a  writ  of  error  may  be 
had  thereupon.  1  I*,  fl'mt.  3^  1  :  ^Ccmm.  c.  17.  p.  265. 

Thi*  «Tit  of  Mitniiamui  may  alio  be  ifTuci  in  purfu- 
mce  of  jhu.  \  I  Geo.  1.  (-.4.  in  cale  within  the  rej;ulir 
time  no  election  Ihill  be  m»de  of  the  Mayor  or  other 
chief  officer  of  any  citv,  borough,  or  town-corpo;ate  ; 
or  being  made  it  Ih.iH  .-iftenvards  become  void ;  rcoutr- 
ing  the  electors  to  procctd  to  cli-dion,  and  proper  Courts 
to  be  held  for  admiiting  and  Aveiring  in  the  magidrates 
fo  refpeftivcly  chofi'n.  %  Ceiam.  265. 

Thii  jj  a  writ  of  right,  which  the  fupcn'or  Court  is 
obliged  to  ifTue,  in  the  ordinary  form,  without  impofrng 
any  tcims  on  him  who  demani!»  it.  3  New  J6r. 

But  though  it  be  a  writ  of  right,  yet  the  Court  fcl- 
dom  grantj  ir.  Without  giving  the  party  to  whom  it  is 
prayed,  a  day  to  fhew  caufc  why  it  (hould  not  ilTuc  ; 
alfo  fuch  matter  muit  be  laid  before  the  Court,  by  which 
it  may  appear,  thai  the  party  is  entitled  to  it.  j  AVw 
^tr.  And  though  the  Court  of  King's  Bench  be  in- 
truftcd  with  this  jurifdidion  of  illuing  out  writs  of  A/*?**- 
damm,  yet  they  are  not  obliged  to  do  fo  in  all  cafes 
wherein  it  may  feem  proper,  but  herein  may  exercife  a 
difcrctionary  potver,  as  well  in  refuCng  as  granting  fuch 
writ ;  as  where  the  end  of  it  is  merely  to  try  a  private 
right ;  where  the  granting  it  would  be  attended  with 
manifcll  hardthips  and  difHculties,  i^e.  So  even  fince 
the  (latute  11  Geo.  t-  f.  4,  for  obliging  corporations  to 
elcfi  oificers,  it  hath  been  held,  that  this  Court  hath  a 
difcrctionary  power  of  refufing  a  writ  for  that  purpofe, 
but  may  firll  receive  information  about  the  elcdion,  and, 
if  diOatisfied  about  the  right,  may  fend  the  parties  tit 
try  it  in  an  inlonnstion.  2  Stra.  1003.  Tbt  King  v. 
hiajar  an/i  S^r^eja  tf  Tmtagei  in  Corrnvall. 

A  Man/i/imaj  ties  to  reliore  a  mayor,  alderman,  or 
capital  burgefsof  acorporation  ;  a  recorder,  town-clerk, 
attorney  turned  out  of  an  inferior  Coort,  fleward  of  3 
Court,  ccnflable,  is'c.  11  Rip.  99  :  Ra^m.  15  j  :  1  Kth, 
549:  zHt'j.Alr.  1148.1149 

By  feme  opinions  it  doth  not  lie,  to  reilore  a  Common 
Council-man.  2  Crt.  540.  But  fee  1  /W.  302.  A 
ManUimus  may  be  had  to  rcfto^e  a  freeman  ;  and  alfo  to 
admit  oifC  to  the  freedom  of  the  city,  having  frrved  an 
apprcnticsftiip.  5/d'  107.  To  reilore  a  fellow  of  the  Col- 
lege of  P.Tyficians,  it  lies ;  though  not  for  a  fcHow  of  a 
college  in  the  univcrfiiics,  if  there  is  a  vifiior.  1  Lrv. 
19.  2;. 

It  haih  been  refolvcd,  that  a  Mandamut  fha'l  not  be 
granted  to  reilore  a  fcllou'  or  member  of  anjr  college  of 


fcholars  or  phyfic,  bcciufe  thcfc  are  private  foundations. 
Cairhetu'i  Rip.  92.  I'bii  writlieth  not  for  the  deputy  of 
an  office,  tsV.  yet  he  who  itath  power  to  make  fuch  de* 
puty,  m.iy  have  it :  Mtd.  C.  18  :  1  L<v.  306  ;  and  he 
may  have  u  to  admit  his  depaty.  Sira.  893,  5.  It  liet 
not.  generally,  to  elcM  a  man  into  any  oflicc;  nor  for  a 
cleik  or  a  company,  which  is  a  private  office ;  or  to  re- 
Aoreabarriller  expelled  a  focicty;  aprodor.^e.  zLnf, 
14,  18:  2  Nil/.  1150,  1151.  but  a  MaaJamai  may  fie 
to  remove  pcriut!*  as  well  as  rcftorc  them  ;  by  virtue  of 
any  pait  cctar  ftatute,  or  breach  thereof.  4  AW.  233. 

If  Jjftices  oi  Peace  refute  to  admit  one  to  take  the 
oathi,  to  qualifv  himfelf  tor  any  place,  ij'e.  Manila-' 
I  mus  lies;  fo  to  a  bilhop  or  archdeacon,  to  fwnr  a 
churchwarden ;  to  grant  a  probate  of  a  will,  and  to 
adirit  an  executor  to  prove  a  will,  or  an  admioi- 
Arator;  to  a  reflor,  vicar,  or  churchwarden,  to  re- 
Aore  a  fexton.  H'eai^t  Infi,  08.  hlanjanut  lieth  to 
admit  a  man  to  take  the  oath  ot  nllegiance,  ^c.  and  fub- 
fcribe  .iccording  to  the  a^  of  toleration,  in  order  to  be 
quahfied  to  be  a  difTenting  miniller.  MU*  Caf.  310. 
Alfo  a  MaitJamui  will  lie  to  the  bifliop,  to  grant  a  li- 
cence for  a  parfon  to  preach,  where  it  is  denied,  and  he 
is  in  orders  for  it :  and  iLis  writ  lies  to  reAorc  a  petfon 
to  univerfity  degrees.  2  LJ,  Raym.  1206,  13)4-  But 
after  a  ojn  is  rcl^ored  on  a  peremptory  ManJamut,  he 
may  be  difplaced  again,  for  the  fame  matters  for  which 
be  was  before  removed,  and  others.  I&.  1 283. 

The  e<meral  jurifdiilion  and  fuperintendancy  of  the 
King's  Bench,  over  all  inferior  Courts,  to  rcArain  them 
within  their  bounds,  and  to  compel  them  to  execute 
their  jurifdiclion,  whether  fuch  jurifdi^ion  arifes  from 
a  modern  charter,  fubfiAs  by  cuAom,  or  ts  created  by 
a£l  of  parliament!  yet,  being  ta  fubfeditm  is  now 

excrcifed  in  a  vail  variety  of  inAanccs.  Out  though 
the''e  kind  of  writ»  arc  daily  awarded  to  Judges  of 
Courts,  to  give  judgment,  or  to  proceed  in  the  execu- 
tion of  their  authority,  yet  they  are  never  granted  to 
aid  a  jurifdiflion,  but  only  to  enforce  the  execution  of 
it;  nor  are  they  ever  granted  where  there  is  another 
proper  remedy.  Di:l. 

To  enumerate,  with  any  degree  of  particularity,  the 
various  nfhcrs  and  fttuations  to  which  a  perfon  may  be 
admitted  or  rrtiored  by  this  writ,  would  take  up  more 
fpace  th'\n  the  nature  of  our  work  allows.  The  follow- 
'  ing  however  is  a  fummary  of  fo  general  a  nature  af, 
with  what  has  already  been  faiJ,  may  give  an  idea  of 
the  extenAve  ufe  and  nature  of  this  remedy.  It  has 
been  granted  :o  aJmit  and  reAorc,  a  Mayor,  Alderman, 
Jurat,  Co^nmon  Council-man.  Recorder,  High  Steward, 
Town  Clerk.  Livery-man,  Member  of  the  Court  of 
AfTiflantJ,  Burgels,  BailiiF,  Serjeant,  or  Freeman  of  a 
Company  or  a  Corporation ;  and  it  lies  where  the  per- 
fons  complaining  have  the  right,  thojgh  they  never  had 
the  poffefiion ;  and  to  admit  one  in  rcverfion  after  the 
death  of  another.  It  lies  for  any  ancient  office,  being  a 
freehold,  and  for  every  public  officer  who  has  no  other 
remedy  to  be  reAorcd,  as  Steward  of  a  Court  Lector 
Court  Baron,  Attorney  of  any  Court,  Trealurer  of  a 
Public  Company,  Scivenger,  Clerk  of  the  Peace,  Maf- 
t?r  or  Fellow  of  a  College  wheir  no  viGior  is  appointed. 
Chaplain,  Fellow  of  the  Colkge  of  Phyfician*,  MaAer, 
Undcr-Maftcr  or  Uftier  of  a  School,  RegiArar  or  Dcpu'V- 
KcgiArar  in  t]tc  EcdcfUAical  Court,  Sexton  or  PanAi 
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Cleric,  Clerlt  lo  Cominiilloners  of  Land  Tax,  Alcufter, 
Director  of  a  cbaitjrcd  Company,  Prebendary,  Conlla- 
ble,  Churchwarden,  Ovcrfccr,  Surveyor  of  the  High- 
ivjys,  DifTeniirg  Miniller.  Teacher  and  P^ilor,  Cu- 
rate, Wf.  iSfc.  Sec  Ce«.  D:^  title  Matifemki  (.A). 

A  Makjlamui  will  be  grai^ted  to  inftrior  jurifdiAions 
cf  all  kinds,  to  compel  them  to  do  their  duty  ;  a»  to  a 
Lord,  to  hold  a  Court  Baron;  to  a  Steward  and  Homage 
of  a  Manor,  to  hold  Courts;  to  enforce  the  .■mcnd.'.ncc  of 
lenanisof  a  Manor  to  make  aCoart ;  tojudiccsof  Peace,  , 
to  grant  warrants,  make  rates,  fwear  ofHcen,  i^e.  See  { 
Corn.  Dig.  ub.fup. 

Two  writs  of  Mandt^msi  may  be  granted  on  the  ap. 
plication  of  difiercnt  paidcs  foi  the  fame  cleJ^tion.  Hartiiv. 
178.  Bkit  the  Court  will  not  grjnt  crofs  or  concurrent 
writ*  without  fpecial  rcafonj.  2  Burr.  782. 

Oo  applications  for  a  ManJutKiu  to  be  rcftored,  the 
party  appljii^g  mull  (hew  that  he  has  complied  with  all 
lUe  rec^utfites,  to  give  him  prir.d facie  title;  bccaufe, 
if  properly  admitted,  he  may  bring  an  aflion  (or  money 
had  and  received  for  the  piofiti.  ^  Ttrm  578. 

Although  the  cafes  arc  fo  various  and  numerous  in 
which  writs  of  Mitmhrnus  have  been  granted,  yet  the 
inUances  in  which  they  have  b.cn  refufcd  arc  almoU 
equal  in  number ;  and  the  cafes  are  romctimes  contra- 
diftory,  particubfly  31  relates  to  Fellows  of  Colleges, 
and  fomc  other  ccntcll' d  cafes  ;  which,  in  fa^t,  have  fre- 
quently bt'CD  governed  by  fo  many  private  circumflanccs 
as  fcarccly  to  .-.ffird  precedents. 

One  general  rule  is  that  a  A'aKJ/vni/s  docs  not  lie  for 
a  private  oSicc,  as  steward  of  a  Court  B^ron,  Proftor  in 
the  Spiritual  Court,  Clerk  of  a  private  Company  in 
LcnJott ,  on  the  ground  generally  of  a  private  jurifdic- 
tion  over  fuch  officers.  It  does  not  He  t.t  any  of  the  Jnns 
of  Court  10  comrel  them  to  admit  a  prrfon  to  the  bar  ; 
the  only  appeal  in  this  cafe  being  to  the  twelve  Judges 
Jt  lies  to  a  viiaor  of  a  college  only,  under  fpecial  ctrcum- 
(lanccs,  as  to  hear  an  appeal .ind  pvc Jomt  judgment.  It 
does  not  lie  for  an  office  not  known,  unlels  it  be  fpcci* 
£.IIy  defcrtbcd.  Sec  Ccm.  Dig.  I'nU  hfuHciiwui  (B). 

It  decs  net  lie  to  rtllore  a  pcrfon  where  it  i)  confcfled 
be  wc.s  ri^irJy  removed,  :hoi.gh  he  had  no  notice  at  the 
time  10  appear  and  defend  htmfclf.  Ctwp.  525.  Nor  to 
reflore  to  an  o^ce,  though  the  party  was  irregularly  fuf- 
pendcd;  if  it  appear  by  his  own  fliowing  that  there  was 
good  grouod  for  the  fufpenfion  if  the  proceedings  had 
been  regular.  2  Term  Rtp.  117.  If  a  rule  to  (bow  caufc 
is  obtained,  and  ii  appears  in  affidavits  that  the  cafe  was 
not  proper  for  a  ManJof/tui,  the  Court  mey  difcharge 
the  rule  with  colU.  i  Term  Rep.  396. 

Where  an  action  will  He  for  a  complete  fatisfaftion 
equivalent  to  a  fpccific  relief,  a  Mutr.aaius  will  not  lie. 
It  will  ihcrc/brc  not  be  granted  agatnft  the  Baii:  o 
transfer  ftock,  bcciufe  a  fpecial  aAion  of  afTumpfit  will 
lie.  Dougl.  (26,  (501*). 

Ifan  elcAion  is  doubtful,  it  fhou!d  be  tried  by  Inform- 
ation in  the  nature  of  a  ^0  fVamuttOt  r.o:  on  Man- 
damjf.  3  Burr.  I  4  5  2 . 

A  wnt  of  hian4amut  may  not  be  dircAed  to  one  per- 
fon,  or  to  a  Mayor  and  Aldermen,  We.  to  command 
another  to  do  any  a^l ;  it  mufl  be  dircflcd  to  thofc 
only  who  arc  to  do  the  thing  required,  and  obey  the  writ. 
2  ^aik.  446,  701.  Under  f.at,  1 1  G«.  1.  c  4,  it  may  be 
granted  to  proceed  to  the  clc^ion  of  any  annuel  olHccr, 


as  well  as  of  the  Mayor  cr  head  officer.  2  7*frm  Rep.  7-^2. 
This  writ  is  not  to  be  teded  before  granted  by  the  Court ; 
and  if  the  corporation  to  which  the  ManJamus  is  fenr« 
be  above  forty  miles  from  /.eWc«,  thete  (hall  be  fifteen 
days  between  the  day  of  the  telle  and  the  return  of  the 
firtt  wilt  of  ManJamut ;  taking  both  days  inclufive  ;  but 
if  but  forty  miles,  or  under,  eight  days  only ;  and  the 
aliat  and  pluriet  may  be  made  rcturn3l)lc  immtdiatt : 
alio  at  the  return  of  the  pluruit  if  no  return  be  made* 
and  there  is  affiJavii  of  the  fcrvice,  attachment  (hall  go 
forth  (or  the  contempt,  without  hearing  counfcltoex- 
Cufc  it.  2  SalL  434  :  Sira.  407. 

A  motion  was  made  for  an  attachment,  for  not  return- 
inj»  an  alias  Mandamus  ;  and,  by  //o//,  Chitf  jufticc,  in 
cafe  of  a  Maae/amut  out  of  Chancery,  no  attachment 
lies  till  the  pLriei,  for  that  is  in  nature  of  an  a^ion  to 
recover  damages  for  the  delay  ;  but  upon  a  MatiJamui 
out  of  B.  R.  the  fiitl  writ  ought  to  be  returned,  thougfl 
an  attachment  ii  not  granted  without  a  peremptory  rule 
to  return  the  writ,  and  tlien  it  goes  for  the  contempt, 
2  Suik.  429. 

There  is  to  be  judgment  upon  the  return  of  the  wiit, 
before  any  aflion  on  the  cafe  can  be  brought  for  a 
falfe  return  of  a  Maniiamus.  2  Lev.  238.  Returns  upon 
writs  of  Maniiamus  mufl  be  certain  for  the  Court  to 
judge  upon.  11  Rep.  99,  and  muft  be  made  by  thofe 
to  whom  the  wnt  is  dircAcd.  See  Com,  Dig.  title 
Mandamus  (D). 

If  the  return  confids  of  fcvernl  irdepcndent  matters 
not  inconiifleniwith  each  other,  but  part  ol  them  good  in 
law  and  part  bad;  the  Court  m.ty  qua(h  the  return  as 
to  fucii  part  only  as  ts  bad,  and  put  the  profecutor  to 
plead  to  or  travcrfe  the  reft.  2  Term  Rtp.  4^6. 

A  cafe  has  happened,  and  others  of  the  like  kind  may 
happen.  wUltc  an  a<ftian  could  not  be  brought,  nor  the 
return  pleaded  to,  or  traverfed  under  the  lidiutc  9  Ann. 
£.10.  In  (uvh  cafe  it  may  perhaps  be  advifcablc  to 
mrjve  the  Court  of  King's  Bench,  for  an  informaiton 
againll  the  perfon  or  perfons  making  a  falfc  return,  or 
fuc!i  a  return  as  will  lay  the  party,  s^ho  moved  for  the 
ManJa/nvs,  under  the  dilemma  mentioned  above.  Rex  v. 
Ptttiivarii  et  al.yujlittt  cf  FtaeeforSurrji.  ^  Burr.  2452. 

It  has  been  held,  that  fcveral  pcrfoni  c.mnot  have  one 
Mandamut ;  nor  can  fcveral  Join  in  an  action  on  the  cafe 
for  a  falfc  return.  zSaU.  433.  But  there  has  been  an 
inflancc  to  the  contrary,  where  the  circumllances  of  the 
cafe  were  luch,  that  it  required  a  variety  of  perfons  to 
join  in  the  application,  viz.  on  the  highway  ail,  to  com- 
pel the  Jullices  to  nominate  a  furvcyorout  of  the  Hll 
returned  by  the  inh.ibitanli.  4  Burr.  2452.  For  further 
matter  on  this  fubjcdl  fee  Fin.  Mr.  anif  Cow.  Dig.  title 
Mandamus  ;  and  aJfo  this  Difiionary,  title  Ifarranic, 

Mandamus,  Was  alfo  a  writ  that  lay  after  the  year 
and  day,  (where  in  the  mean  time  the  writ,  called  diesa 
elaif.'if  fxtrc/numthsd  not  been  fent  out)  to  the  Kfchcator, 
on  the  death  of  the  King's  tenant  in  eapitf,  &c,  com- 
manding him  to  cni|uirc  of  what  lands  holden  by  knight's 
fcrvice,  the  tenant  died  f  ixcd.  F.  N.  B.  561  :  Dy.  209. 
//.  19:  248.//.  81  :  Lamh.  36. 

Mandamus  was  likewifc  a  writ  or  charge  to  the  Slic- 
ri(r,  to  take  into  the  hands  of  the  King  all  the  lands  and 
tenements  of  tlie  Kint;'>  widow,  that  againd  her  oatfi 
formerly  given,  niarrtcth  without  the  King's  confent. 
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MANDATARy,Jl/Wtfiiw-/«.]  Ketowhom  acharje 
cr  commandment  is  given.  Alfo  he  tliat  obuins  a  bene- 
fice by  Maaiiamue. 

MANDATE,  Mandaium.^  A  commandment  judicial 
of  the  King  or  his  JuiUccs  to  have  any  thing  done  for 
dil'pauU  o(  jullicc:  whereof  there  is  gnat  varie'Lji  ia 
the  tabic  of  the  Rsgiftzr  JuiU£ud\  'vtrU  Marjiiumt. 
The  Bilhop  of  Durhwn\  Mandaies  lo  the  SheiiS's  are 
mentioned  in  Jim.  31  Eii:^.  c.^.  Cctif-U.  idtt,  i?*;. 

MANOATI  DIES.  UanJn  UaitnJay 'I  b.iffdny  \ 
the  d.iy  before  Coed  Friday,  when  they  conmiemoratc 
and  praflice  the  commands  of  our  Saviour  iu  walhing 
the  feet  of  the  poor»  i£c.  And  our  King*  of  England, 
to  flieiv  their  tiumiliiy,  long  executed  tlie  imcient  cuilorn 
■on  that  day,  of  wafhing  the  feet  ol  poor  men,  in  number 
cqu^l  to  the  years  of  thtir  reign,  and  giving  tiicm  (lioes, 
llockings,  and  money. 

MANDATO.  PANES  DE;  Loavcsof  bread  given 
to  the  poor  upon  Mjaf.day  Thur/daj\  Cfrarulur  Qlajioa, 
MS./il.  29. 

MANENTES.  Was  anciently  ufed  for  fmenist  or  te- 
nants ;  q!,i  in  jhlo  iiiwr.z  maK^'Ht  ;  and  It  was  not  lawful 
for  them  or  their  children,  to  depart  without  leave  of 
-ihc  Lord  -Crm/7.  SjueditL  of-ud  Clavfrjhi:.  /ttiMO  822. 

MANGONARE,   To  buy  in  the  market.  Lfg, 

^ihetrtd.  (.  z\. 

MANGONELLUS.  A  warlike  inftrumcnt  made  to 
•call  fm;ill  ftnnes  againll  the  walls  of  a  calUe.  CenxtlL 

Jt  diJierj  from  a  pcteard  as  follows,  -L-.-r. 
Imerfa  grsjpst  pctraria  vtinit  ad  intut 
Jjftdne  Inpidis  man^oncUos  qat  mtKOtrt* 

Vide  S/fl/a.  G.'ef,  i-oc.  Mcnga,  MaHgaaut:t. 

M  ANIPULUS.  An  handkerchief  which  prlefts  always 
had  in  their  left  hands.  B!e:mt, 

MA.NNER,  from  the  Fr.  maniery  or  naitur,  i.  e. 
maitii  iri-Mari.\  To  be  taken  with  the  Manner,  is  where 
2  thief  having  flcjien  any  ihing»  is  laken  with  the  fame 
about  him,  as  it  were  in  his  hsnds  ;  which  is  called  Jia- 
■^runte  dili&o.  S.  P.C,  179.  See  Alaincur, 

MAN.NING,  manopera.']  A  day's  work  of  a  man  ; 
and  in  ancient  deeds  ihere  were  fomctimes  referred  fo 
much  rent,  and  fo  many  mannings. 

MANN  I  RE,  To  cite  any  one  to  appear  in  coarc',  and 
ftand  to  judgment  there  :  it  is  different  from  hannirs ; 
for  chough  both  of  them  fignify  a  ciution,  one  is  by  the 
advcrfe  party,  and  the  other  by  the  Judge.  Ltg.  H.  1. 
f.  10.  Z>»  Ci  .-^f. 

MANNOFUS,  manoptra.']  Goods  taken  in  the  bands 
of  an  apprehended  thief.  C&xvell. 

MANNUS,  A  horfc,  a  pad  or  faddle  horfe.  In  the 
laws  of  Al/ffd,  we  find  maa  thiof,  for  a  horfc-ftealcr. 
Co^tH.  See  Maaibsif. 

MANOR,  fnanerium.]  Seems  to  be  derived  of  the 
Fr-  manoir^  hahitatio,  or  raiher  from  rnantndcf  of  abiding 
there,  bccaufe  the  Lord  did  ufually  refide  ihcre.  It  i^ 
called  mantrium^  qiuifi  manuf  'tum^  bcc.nufc  it  is  laboured  by 
handy  work  :  it  is  a  noble  fort  of  fee,  granted  partly  to 
tenants  for  certain  fervices  to  be  performed,  and  partly 
referved  to  the  ufe  of  the  Lord's  family,  with  jmildic- 
tlon  over  his  tenants  for  their  farm>.  Tliat  wh!cli  was 
granted  out  to  tenants,  we  call  tenmcmaUi ;  ihote  re- 
ferved to  the  Lord,  were  dminicaUs  :  the  whole  fee  was 
•ermed  a  Lordfhip,  of  old  a  Barony  ;  from  whence  the 


Court,  that  U  always  an  appendant  to  the  Manor,  is 
called  Thi  Ceur.-.hann.  See  SLm  ce  vcrb.fgnif. 

Touching  ihc  original  of  Manors,  it  fcems  that  in  the 
beginning,  there  vvas  a  circuit  of  ground,  grunted  b^ 
the  King  to  fomc  Baron  or  man  of  worth,  for  him  and  his 
heirs  to  dwell  upon,  anJ  to  exercife  fome  junfdifiion 
more  or  lefs  wiiliin  thit  compafi,  as  he  thought  good  to 
gram  ;  pcr.fonniiig  fuch  fervices,  ar-d  psyiu^  luch  yearly 
rent  for  the  Uxm^  as  he  by  his  grant  required  ;  and  that 
afterwards  thia  great  man  parcelled  his  land  10  other 
meaner  men,  erjoinir-g  them  fuch  fervices  and  rents  as 
he  thought  good,  and  10,  as  he  became  tenant  to  the 
King,  the  inferiors  became  tenants  to  him.  See  Perkin't 
R<Jervaii^ni,b-)0:  Horn^^i  Min-^ef  'JuJliiCSt  !ih.  \.  cap, 
di  Ry;  J!fi-ed \  Ftdbcck^/al.  \%,  And  according  totbbour 
cuftoin,  all  lands  holden  in  fee  throughout  France  were 
divided  into  jjeffj  And  anifr:  fijfst  whereof  the  former 
were  fuch  as  were  immediately  granted  by  the  King;  the 
fecond  fuch  as  the  King's /(sidaiarits  did  grant  to  others. 
Grtgcrti  Srnuigm.  lih.  6.  t.  5.  t:um.  3. 

Inthefedays,  a  Manor  rather  figniiieih  thejurifdic- 
tion  and  royalty  incorporeal,  than  the  land  or  fitc.  Fw 
a  m.an  may  Have  a  Manor  in  grofs,  (as  the  law  termclU 
it)  that  is,  the  tight  and  Lntereil  of  a  court-baron,  ivith 
the  perquifiies  thereunto  belonging,  and  another  or 
others  have  every  foot  of  the  land.  Kiuhen,  fo!.  4. 
^«aV,  hsc  tifulo  ptr  Uium.  Bracimj  lih.  4.  <c.p.  Jl.  ».  J, 
dividcth  Mcmriuri  into  capitaU  y  nsn  cafttale.  Sec  Ftt, 

A  Manor  may  be  compounded  of  divers  things,  as  of  a 
houfe,  arable  land,  pafturc,  meadow,  wood,  rent,  advow- 
fon,  court-baron,  and  fuch  like;  and  this  ought  to  be 
by  long  continuance  of  time  biyor.d  the  memory  of 
man  ;  for  at  thi5  day  a  Manor  cannot  b:  made,  becaufe 
a  court-baron  cannot  now  be  made,  and  a  Manor  can- 
not be  without  a  court-baron,  and  fuitors  or  freeholders, 
two  at  the  lead;  for  if  all  tlic  freehulds  except  one 
cfcheat  10  the  Lord,  or  if  he  purchafe  all  except  one, 
there  his  Manor  is  gone  can/d  q»a  fupra,  although  in 
common  fpcech  it  may  be  fo  cillcd.  Con  JI,  FideCcm 
Lit.  581  icS;  Lit.  73:  zRoL/ttr.  121. 

By  a  gran;  of  the  dcmefncs  and  fervices,  the  Manor 
pafleth  :  and  by  grant  and  render  of  the  demefnes  only, 
the  Manor  is  dcftroycd,  becaufe  the  fervices  and  de- 
mefnes are  thereby  fevered  by  the  atl  of  the  party  ; 
though  it  is  rtlierwife,  if  by  ad  of  law,  as  by  partition. 
6  Rep.  63.  There  are  two  coparceners  of  a  Manor;  tte 
demefnes  are  afligncd  10  one,  ai.d  the  fervices  to  the 
other,  the  Manor  is  gone  ;  but  if  one  die  without  iflue, 
and  the  Manor  defcends  to  her  who  h^d  the  fervices,  the 
Manor  is  revived  again,  for  the  fjvcrance  was  by  aift  in 
law.  ilrtj}.  123  :     Rtp.  79:  3  5^/^.25,40. 

A  new  Manor  may  aiife  and  revive  by  operation  of 
law.  I  Leon,  204. 

It  may  conuin  one  or  more  villages  or  hamlets;  or 
only  great  part  of  a  village,  l^c.  And  there  arc  capi- 
tal Manors,  or  Honours,  which  have  other  Manors  undtr 
them,  the  Loids  whereof  perform  cuftoms  and  fervices 
to  the  fapcrior  Lords.  2  InJ},  67  :  2  Rol,  Ahr,  72.  Sec 
title  HsKtitr.  There  may  be  alfo  culinmar)'  Slanorf, 
granted  by  copy  of  court-roll,  and  held  of  other  Manors, 
4^*-/.  26:  i\  Rep.  17.  ijut  it  cannot  be  a  Manor  in 
law,  if  it  wantcth  freehold  tenants ;  nor  be  a  cuftomaxy 
Manor,  without  copyhoid  tenants.  1  Jnji  ^8  :  Lie.  73  : 
zRs!.  A&t\  121.  But  it  is  fjid,  if  there  be  but  one 
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iVceholil  tenant)  the  fcigmor)- continues  between  the  Lord  I 
and  that  one  tenant,   l  ^W.  ijy  :   l  AV^^  Jf>r.  524. 
'J'hc  cultum  rctn.itns,  where  tenements  arc  divided  lium  | 
the  relt  of  the  manor*  the  tenants  p<iying  their  ferviccs  : 
And  he  who  hath  the  freehold  of  them,  may  keep  a 
court  of  furvey»  ijc,  Cro.  Eliz.  105.  Sre  (it!c  Copybtl^. 

Manohs,  fays  Black/hne,  arc  in  fubtlance  at  anticnt 
as  the  Saxon  Conllitution,  though  perhaps  di.fcring  a  ' 
little  in  fonie  immaterial  circumltances  from  thofe  that  I 
cxili  at  this  day.  Ce.  Cop.  §  10. 

The  tentuiental  lands  of  ancient  Manors  wcre»  from 
the  dilfercnt  modes  of  Irnurc.  dillinguifhed  by  tuo  differ- 
cnt  nami'S.  VuH,  hnok  latsd,  or  charter-land,  which 
was  held  by  deed  under  certain  rents  and  free-ferviccs, 
and  in  cfi'ed  ditfered  nothing  from  free  focage  lands. 
Ca.  Cop.  ^  3.  And  from  hence  have  arilen  nioit  of  the 
freehold  tenants  who  hold  of  particular  Manors,  and  owe 
fuit  and  fervicc  to  the  fame.  'I'he  other  fpecies  was 
callcdyc/*  /rfM./,  which  was  held  by  no  zlTurancc  in  vvrii- 
Ingi  but  diflributcd  among  the  common  folic,  or  people, 
at  the  pleafureof  the  Lord,  and  refumed  at  his  difcrctioo; 
being  indeed  land  held  in  villenage.  See  this  Dictionary, 
title  ydUnagt.  The  refidue  of  the  Manor  being  unculti- 
vated, was  termed  the  Lord*s  Walte,  and  fcrved  for  pub-  i 
lie  roadi,  and  for  common  of  pallurc  to  the  Lord  and  ' 
his  tenants.  ! 

Manors  were  formerly  called  Baronies,  as  they  flill  < 
are  Lordlhips;   and  each  Loid  or  Baron  was  cmpcw-  j 
ered  to  hold  a  domcflic  Court,  called  the  Court-baron, 
for  redrcfling  mifdcmefnors  and  nufances  within  the 
Ti/Janor,  and  tor  fettling  difputes  of  property  among  the  j 
tenants.    This  Court  is  an  infvparable  ingredient  of 
every  Manor ;  and  if  the  number  of  luitors  Ihould  fo  I 
f>iil  as  not  to  leave  fulHcicnt  to  make  a  Jury  or  Homage,  | 
(hat  is,  two  tenants  at  the  Icall,  the  Manor  itfelf  is  loll.  | 

In  tlic  early  times  of  our  le^al  conltitutiun,  the  King's  | 
greater  iJarons,  who  had  a  large  extent  of  territory  held  I 
under  the  Crowi\,  granted  out  frecjuently  fmallcr  Manors 
to  inferior  perfons,  to  be  holdcn  of  ihcmfclvc^,  uhich  do  j 
therefore  now  continue  to  be  held  unJc-r  a  fuperior  Lord, 
uhois  called  in  fuch  cales  the  Lord  paramount  over  all 
thcfe  Manors  :  and  his  feignory  xs  frequently  termed  an  | 
Honour,  not  a  Manor,  cfpccially  if  tt  hath  belonged  to 
an  antient  feudal  Daron,  or  hath  been  at  any  time  in 
the  handset  the  Crown.  (Sec  this  Diflionary,  title  //a- 
nwr.)  In  imitation  whereof,  thcfe  inferior  Lords  began 
to  c:irvc  out  and  grant  to  others  ilill  more  minute  clUtes, 
to  be  held  as  of  themfelvcs,  and  were  fo  proceeding 
downwards  in  iMfimtum^  till  the fupirrior  Lordi  obferved, 
that  by  this  method  of  fubinfeudation  tlicy  lull  all  their 
ft'udal  profits,  of  wardOiips,  marriages,  and  cfcheats, 
which  fell  into  the  hands  of  thcfe  mefne  or  middle  Lords, 
who  were  the  immediate  I'uperiors  of  the  ttrr€-ttmjnt,  or 
him  who  occupied  land  ;  and  alio  thac  the  mefne 
Lords  themfelvcs  were  lo  impoverilhcd  thereby,  that  1 
thev  were  difabled  from  performing  their  ferviccs  to 
their  own  fuperiors.  This  occaficned,  hrll,  that  provi- 
fiou  in  tne  3  id  ca».  of  Magna  Cana,  9  Hen.  3  ;  (which 
is  not  to  be  found  in  the  hrll  charter  granted  by  that 
prince,  nor  tn  the  Great  Charter  of  King  yohn\)  that  no 
roan  Ihould  cither  give  or  fell  his  land,  without  rclerv- 
ing  fuHicicnt  to  anlwer  the  demands  of  his  Lord  ;  and 
afterward:,  the  ftatute  of  fVtJim.  3,  or  fi//a  tmpsorei, 
iB  E.l.  I.  <-.  1;  which  diicfls  that  upon  all  fales  or 
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feoffments  of  lands,  the  feofFee  Ih,-ill  hold  the  f:iinf  not 
of  his  immcdi.ite  firoffor,  but  of  the  chief  Lord  of  the 
fee  of  whom  fuch  feoffor  hinifcirheld  it.  But  tlicfc  pfo- 
vifions  not  extending  U)  the  Kings  own  tenants  in  eapire, 
the  like  law  concctning  them  is  declared  by  the  fl4(utc» 
of  prtrcgatixut  ugiit  17  £.  j.  r .  6 :  34  E.  j.  c  15  ;  by 
uhich  lall  all  fubinfcudations,  previous  to  tlic  rctgn  of 
King  E.iiuanf  I.  were  confirmed  :  but  all  fubfequeitt  to 
that  period  were  left  open  to  the  King's  prerogative. 
(See  this  Diiflionary,  title ///'/w/.)  From  hence  it  is 
clear,  that  all  Manors  exiHing  at  this  day,  muil  have 
exilled  as  early  as  King  Et/ivart/  1.  lor  it  is  cd'cntial  to  a 
M  inor,  that  there  be  tenants  who  hold  of  the  Lord  ; 
and  by  the  operation  oftlicre  iLitutcs,  no  tenant  in  <optu 
fmee  the  accelfion  of  that  prince,  and  no  tenant  of  a 
common  Lordjincc  the  flatuic  of  ostia  tmptartit  could 
create  any  new  tenants  to  hold  of  himfclf.  2  Ctrnm, 
C.6.  p.  90 — yz. 

MANSE,  manfa.'l  An  habitation.  Of  farm  and  land. 
Spdm,  Sec  Mnnf^m. 

MANSBR,  Aballard.  CcWA 

MANSION,  rnartjioi  it  manendi). ^  Among  the  ancient 
Romans,  was  a  place  appointed  for  the  lodging  of  the 
prince,  or  foldiers  in  their  journey  ;  and  in  this  fenfc  we 
read  primam  manfsantm,  hz.  It  is  with  us  moll  com- 
monly ufcd  for  the  Lord's  chief  dwclling  houfc  within 
his  fee  ;  otherwife  called  the  capital  mcfTuagejOr  manor- 
place.  Skint, 

Some  fay  it  is  a  dwelling  of  one  or  more  lioufes  with- 
out a  neighbour:  fee  B'a:l.  lib.  ^.  p.  1  :  ar^d  manfion- 
houfe  is  taken  in  law  for  any  houle  or  dwelling  of  ano- 
ther; in  cafes  of  committing  burglary,  ifc.  3  Ca. /«y?.  64. 

The  Laftn  word  manjia,  .nccordln^  to  Sir  EihvarJ 
Coif,  feems  to  be  a  certain  quantity^  of  land  :  ^^ida  vtl 
mun/ia,  and  /nwt/a,  arc  mentioned  in  fome  old  writers 
and  charters.  Eieiat  lib.  d.  And  that  which  in  ancienc 
Lafin  authors  was  termed  bida,  was  afterwards  called 
man/ut. 

MANSLAUGHTER;  See  Me Hcmiciifr. 

M.ANSTEALING ;  Sec  Kidnapping. 

MANSUM  CAPITALE.Tbc  manor-houfc  or  mi n/e, 
orcourtof  the  Lord.  Kenm/'f  Jnnj.  150. 

MANSURA  AND  MASURA,  Arc  ufcd  in  Dcmtfday 
and  other  ancient  records,  for  hlattfimtt  vd  baiitacu/a 
uiiliccfum.  C^ivelL 

MANSUS,  Anciently  a  farm.  Se/d.  »/ Tiibes,  61. 

MANSUS  PRESBY  IERI,  The  man/c  or  hoofe  of 
refidence  of  the  parifh  pricll ;  being  the  parfonagc  or  vi- 
caragc-houfc.  Paroch.  yJnuq.  431. 

MANTIIEOF,  from  the  Lai.  mannuj,  a  nag,  and 
Sax.  tbnff.  i.  e.  thief.]  An  horrc-llealer.  Ltg.  Alfrtd, 
See  Manntis. 

MANTILE,  A  long  robe;  from  the  Fr.  word 
ttau  ;  mentioned  in  f;ai.  24  H.  8.  t.  1  3. 

MANUAL!  A  BENLFICIA,  Were  the  daily  diflri- 
butions  of  meat  and  drir.k  to  the  e;inons  and  other  mem- 
bers of  cathedral  churches,  for  their  picfent  fuhiiflence. 
Lib.  SratHlsr.  Etdef.  Sancit  Pauli  Lona'.n.  MS. 

MANUALIS  OBKDIKNTIA,  J$  ufcd  for  fworn 
obedience,  or  fubmilfion  upon  oath. 

MANUC.APTIO.  A  writ  that  lies  for  a  man  taken 
on  fufpicion  of  felony,  .  who  cannot  be  admitted  to 
bail  by  the  Shcriff.or  others  having  power  to  let  to  main- 
prifc,  f .  A'.  B.  249.  Sec  Mainpn/e, 
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MANUAL,  moMaafts.']  Sigalfies  what  is  employcJ 
or  ufcd  by  the  hand,  and  whfrcof  a  prtJicnt  prolit  may 
be  made:  as  fucb  a  thing  in  the  Manual  occupation  of 
ooc,  is  where  it  is  a&ually  ufcd  or  employed  by  liiin. 
Slaundf.  Prtrtg.  54.. 

MANUFACTURES  ako  Manufacturers. 
Tlicfearc  regulated  by  a  val)  variety  of  ftatutes  adajucd 
to  the  particular  nature  of  each  bufincfs,  to  which  tficy 
arc  applied,  10  guard  againll  the  frauds  and  negligence  of 
journeymen  and  workmen  concerned  therein.  The  fol- 
lowing,  here  noticed,  cont.iin  the  mod  general  provisions. 
For  a  reference  to  the  fcvcral  tlatutes  relative  10  every 
particchr  branchi  fee  thi&  Di^onary  under  the  fevcral 
appropriate  titles. 

By  fiat.  I  Ea'tv.  4.  e.  4.  the  Maftcrs  and  Wardens  of 
every  craft  in  every  city,  town,  and  village,  and  the 
Mayor  or  Baililf  of  every  fuch  city,  (^c.  arc  empowered 
to  fcarch  at  fairs  and  markets, Hiops  open, and  warehoufes, 
all  fuch  wares  pertaining  to  their  proper  crafts  which 
ihall  be  made  within  En^z^an<i:  and  if  fuch  wares  be  not 
lawful  ind  duly  wrought,  to  fcizc  them  as  forfeit. 

By  fiat.  I  Jnn.  fi.  2.  e,  i8,  made  perpetual  by  fiat. 
9  Jm.  c.  30,  if  any  perfon  employed  in  the  working  up 
the  DLOolUtt  Imrnt  fnfiiant  cetten,  or  irca  manufadurcs 
(ball  embezzle  or  purloin  any  materials  which  he  fhall 
be  inirulUd  wirh  to  v.-ork,  or  if  any  perfon  fhall  receive 
fuch  embezzled  maieriah,  the  oiTendcr  fhall  forfeit  dou> 
ble  the  value  to  the  poor,  or  be  committed  to  the  Houfe 
of  Corredlion,  and  there  whipped  and  kept  to  hard  la- 
bour for  fourteen  days.  Thi*  ftatute  was  firrther  en- 
forced by  fiat.  13  Geo.  2.  c  2,  which  made  a  fecond 
offence  liable  to  a  forfeiture  of  four  limes  the  value. 
Thefe  provifioni  were  however  found  infufncient. 

By fia/j.  zzCfs.2.  f.  27  :  17  G«.3.  56,  any  perfon 
employed  in  working  up  any  woollen,  linen,  Hlk,  leather, 
or  iron  manufacture,  who  fhall  purloin, embezzle,  fccreie, 
fell,  pawn,  exchange^or  unlawfully  difpofe  of  any  of  the 
matetials,  iliall  be  committed  to  the  Houfe  of  Corrcflion 
for  not  lefs  than  fourteen  days,  nor  mo.re  than  three 
months,  and  whipped;  and  for  a  fecond  oifcnce  lobe 
committed,  for  not  Icfs  than  three  months  nor  more  than 
£x,  and  whipped.  The  receiver  to  forfeit  from  40/.  to 
2o/-  or  be  whipped  ;  and  for  a  fecond  oH'cncc  from  100/. 
to  ;o/.  or  be  whipped.  Thefe  Haiutes  alfo  empower 
juiticcs  to  grant  warrants  to  fcarch  for  embezzled  mate- 
rials, and  to  feizc  them,  giving  an  opportunity  to  owners 
to  prove  the  property,  and  allu  to  compel  workmen  en- 
ttuUcd  with  matcriaU,  to  work  up  the  lame  within  eight 
days,  and  to  prevent  their  engaging  in  more  than  one 
fervice  at  a  time.  The  provitions  \n  fiat.  12  C/e.  1. 
f'  34,  againfl  unlawful  clubs  and  fociciies  of  ivool- 
lombers,  ^f.  to  regulate  the  trade,  are  by  the  fiat,  zz 
2-  f.  27,  extended  to  dyer*,  hotprefTcrs,  haiinakcrs^ 
and  all  journeymen  in  the  manufadures  of  filk,  mohair, 
fur,  hemp,  fiax,  linen,  cotton,  fullian,  iron,  or  leather. 
The  faid  fiat.  ijGes.^.c.  ^6,  alfo  contains  ntany  Other 
provitions  againft  icceiverf  of  embezzled  manufactures, 
and  prohibits  journeymen  .^frj  in  particular  from  receiv- 
ing goods  to  dye  without  the  confent  of  their  employers. 

By  the  faid  fiat.  I  Ann.fi.  2.  18,  all  payments  to 
workmen  in  the  manufactures  therein  mentioned,  fhall 
be  by  lawful  coin,  and  nut  by  cloth,  vii^tuais,  or  com 
joodities ;  and  this  humane  provision  againll  opprcflion 
andinjuflice,  is  exieodcd  by  Jlai.  13  Qui.  2.  t.  %,  to  the 
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manufafturers  in  leather;  and  by  fiat.  19  G:a.  3.  c.  49, 
to  the  lace-marufaAurcrs  alfo. 

By  the  faid  fiat.  I  Ann.fi.  z.  <  18,  all  woo!  delivered 
out  to  b::  wrought  up  ihall  be  dcHvercd  with  the  dcclarx- 
tion  of  the  true  weight;  and  alt  wages,  demands,  andde* 
faults  of  labourers  in  the  woollen,  linen,  fuflian,co:ton,and 
iron  manufadures  ihall  be  heard  and  determined  by  two 
Judices  ol  Peace ,  with  an  appeal  to  the  Quarter  Scffions, 

To  prevent  iiic  dellruClion  of  our  home  manufadlures, 
by  iranffxirtiKg  aad  fcdHiing^wr  artifis  10  fettle  abroad,  it 
is  provided  by  fiat,  j  Gto  1.  e.  27,  that  if  any  entice 
or  fcduce  any  artificer  in  wool,  iron,  flctl,  brafs,  or  other 
metal,  clockmaker,  watchmakf^r,  or  other  artificer,  fuch 
feducer  flialt  be  fined  ico/.  and  be  imprifoned  three 
months;  and  for  the  fecond  offence  fhall  be  fined  at  dif- 
cretion,  and  be  imprifoned  a  year;  and  the  artificers  To 
going  into  foreign  countries,  and  not  returning,  withia 
lix  months  after  warning  given  them  by  Bnttjh  Am- 
bafl'ador  where  they  refiJe,  fhall  be  deemed  aliens,  and 
forfeit  all  their  lands  and  goods,  and  fliall  be  incapable 
of  any  legacy  or  gift.  By  fiat.  23  6Va.  2.  c.  13,  the 
feducers  of  the  artitts  above  fpecified,  or  of  thofe  in  mo- 
hair, cotton,  or  filk,  incur  for  the  fiitl  offence  a  forfeit- 
ure of  ;oo/.  for  each  artificer  contracXed  with  to  be  fenc 
abroad,  and  imprifonmcnt  for  t:  months;  and  for  the 
fecond  looc/.  and  are  liable  to  two  years  imprifonmenl : 
and  by  the  lame  ilacute,  conneClcd  with  fiat.  14  Cm.  3, 
r.  71,  if  any  perfon  export  any  ttcli  or  utrnfili  uUA  tn 
the  filk,  linen,  cotton,  or  woollen  manufactures ;  (except 
wool  cards  to  l<crth  Amrkat  fiat.  15  Gto.  3.  c,  5  ;)  he 
forfeits  the  fame,  .ind  20c/ ;  and  the  captain  of  the  ihip, 
having  knowledge  thereof,  100/:  and  if  any  captain  of 
a  King's  fhip,or  officer  of  the  Culloms,kno«iingty  fuffcr* 
fuch  exportation,  he  fhall  forfeit  ico/.  and  his  employ- 
ment; and  it  for  ever  made  incapable  of  bearing  any 
public  ofiicc;  and  every  perfon  colieCling  fuch  tools  or 
utenfits  in  order  to  export  ihc  fame,  fhall,  on  conviction 
at  the  alTifes,  forfeit  fuch  looU.  and  alfo  aocA  By  fiat, 
21  Gtt>,  3.  c.  37,  if  any  perfon  Ihall  put  on  board  any 
Ibip,  not  bound  to  any  place  in  Grtat  Britain  or  Irtlandp 
or  lhall  have  in  his  cuttody,  with  intent  to  export,  any  en- 
gine, tool,  or  implement  ufcd  in  the  woollen,  cotton, 
linen,  or  lilk  manufaClures,  he  fhall  forfeit  the  fame, 
and  alfo  the  fum  of  20c/.  and  fhall  be  imprifoned  iz 
months,  and  till  the  forfeiture  is  paid.  And  every  cap- 
tain and  Cullom. houfe  officer  who  fhall  knowingly  re- 
ceive fuch  an  article,  or  take  an  entry  of  it,  fhatl  forfeit 
200/.  By  fiat.  22  0^0.  3.  f.6o,  if  any  perfon  fhall  en- 
tice or  cncouMgc  any  artificer  employed  in  frinting  eed- 
AVcrj,  cottons,  muflins,  or  linens,  to  leave  the  kingdom* 
he  fhall  forfeit  500/.  and  be  imprifoned  one  year:  and 
perfons  who  export,  or  attempt  to  export,  any  engines 
or  inllrumcnis  ufcd  in  that  manufatture,  Oiall  forfeit 
500/:  and  captains  of  fhips  and  Cuflom-houfe  officers 
conniving  at  ihcfc  ofTcncei  forfeit  100/.  and  become  in- 
capable of  holding  any  office  under  the  Crown.  By  fiats* 
25  Gto.  3.  c.  67  :  26  Geo.  3.  c.  89,  perfons  who  attempt 
to  export  any  inllrumcnts,  fpecified  by  name  in  thofe  aCls, 
(the  la:tcr  of  which  particularly  regulates  the  export- 
ation thereof  to  the  fP'tfi  Ituiit,.)  fliall  forfeit  200/.  and 
be  imprifoned  one  year  :  and  captains  and  Cultom-houfe 
ofHcers  conniving  at  the  offence  arc  fubjcCl  to  the  fame 
penalty,  and  become  incapable  of  cxcrcifing  any  public 
employment 
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MANUMISSION,  tna^umij^o.]  Tbc  frcdog  a  vll- 
Icin  or  (lav^-  out  of  bondage  ;  which  was  foniiciJy  done 
icvcral  ways  ;  hom>:  wvic  Manu/nitte^ihy  dcWverx  lo  the 
ihcrlff,  antl  proclamation  in  the  county^  ijc.  o;hers  by 
charter;  one  way  of  MaiuimilTioii  was  for  ihc  lord  to 
ulcc  the  bondman  by  ihc  iicid,  and  fay,  /  '<v:.'I  that  tlh 
man  bt  frtit  and  then  Ihoving  him  forw.irJ  ouc  of  his 
handi.  And  there  wa»  a  MAnumittion  implied,  when  the 
loid  made  an  obligation  for  payment  ot  money  to  the 
bondman,  or  fued  him  where  he  might  enter  tvithout 
full,  ksc.  The  form  of  mmumiiting  a  pcrlon  in  the  time 
of  Will,  (.called  Tbr  Ccn^utror,  is  thus  fct  down. — Si 
^uii  'vel:t  Jtr-vunt  fuum  liiwrum  factrt^  tr.idiU  turn  vtcteo- 
mtti  per  manum  dextrum,  in  plena  <omi:a:u,  ft  quieium 
ilium  elamare  dehet  ajage/cr'vitutis/;ue  //rmanumtflioncm, 
el  iftendat  ci  Ubtrat  portas  tt  -viaf,  ei  tradat  illi  libera 
araia,  /ciliitt  lanceam  et  gladikm^  tt  dtindt  liber  bcmo  t£i- 
eilur.  Lamb,  j^r^bai.  ii6.  See  title  A^j//r/«/. 

MANU  OPERA,  Stolen  goods  taken  upon  a  thief, 
apprehended  in  the  fart.  See  Munneput ;  Mainour. 

MANUOI'ERA.  Cattle  or  any  implements  u fed  to 
WOrkin  hulbandry.  Mok.  Angl.  torn.  1.^.977:  fleta. 
MANUPASTUS.  A  domeilic.  5/r//rt  Le^.Htn.i.eM, 
MANUPES,  A  foot  of  full  and  legal  mcafurc,  Cc^vell. 
TO  MANURE,  ccle,  mdiero.]  To  till,  plough,  or 
manure  land,  tit*  Di^, 

MANUS,  Anciently  ufed  for  the  pcrfon  taking  an 
oath,  as  a  compurgator.  And  it  often  occurs  tn  old  re- 
cords;  Tenia,  quarto,  tSc.  manu  jurarei  that  is,  the 
parly  ivat  to  bring  Jo  many,  to  /wear  tviib  him,  that  they 
beliived  tvhat  he  -jonehed  ivas  true  :  and  in  cafe  of  a  wo- 
man accufed  of  adultery  ;  Mulieri  hoc  neganti  purgano 
fexta  manu  txtitit  indifia,  i.  e.  Oie  was  to  vindicate  her 
reputation  upon  the  tellimony  of  fix  compurgators.  Rtg, 
Ec<l.  Chrifi.  Ca'tt.  If  a  pcrfon  fworc  alone,  it  was  propria 
manu  //  ur.iai.  The  ofe  of  this  word  came  probably 
from  laying  the  hai;d  upon  the  New  Tcllament,  on 
caking  the  oath. 

MANUS  MRDbE  INFIMit  HOMINES,  Men 
of  a  mean  condition,  of  the  loweft  degree.  RaJulphus  de 
Dieeto/ub  annis  11 12,  1 1  3S,  iltij. 

MANUTENENTIA,  The  writ  ufed  in  cafe  of  main- 
tenance. Reg,  Orig./cL  182       l8y.  Sec  Maintenance. 

MAN-WORTH.  The  price  or  value  of  a  man's  life, 
or  head ;  for  of  old  every  man  was  raced  at  a  certain 
price,  according  to  ht;  quality,  which  price  was  paid 
to  the  lord  in  fatisfailion  for  kilting  him.  C<rujell. 
See  Manbote. 

MAPS  AND  PRINTS.  See  Stat.  S  Geo.  z.  e,!^;^ 
this  Dictionary,  title  Literary  Proptrty. 

M  ara,  a  mere,  lake,  or  great  pond,  that  cannot 
bcdrawndry.  Man.  Angl.  torn.  1./.666:  Par,Jntiq.  418. 

MARC  A;  Sec  Mark. 

MARCATUS,  The  rent  of  a  mark  by  the  year,  an- 
ciently rcfcrvcd  in  leafes,  i^c.  Et  unum  marcatum  reddi^ 
tut  de^  l^f.  Mart.  Jr.gl.  tern.  I.  p.  341. 

MARCH,  Earldom  of,  grant?  of  its  lands  are  to  be 
under  the  Great  Seal.  Stat-  4  Hen.  7.  e.  14. 

MARCHERSor  LORDS  MARCHERS,  Were thofe 
noblemen  that  lived  on  the  Marches  of  tVala  or  Scotland ; 
who  in  times  pall  (according  to  Camden)  had  their  laws, 
and  pciejlatem  vita-^  isc.  like  petty  Kings ;  which  are 
aboUlhcd  by 27  H.  »,     26.  Sec  alfoy/a/.  1  £d.  6. 


e.  to;  and  thii  Di^ionary.  title  ff^al/t.  In  ofd  ttcor^* 
the  Lord*  MarU-m  of  fi'eiles  were  ilyled  Marchituuf 
de  Manhia  fy'nliitf. 

M.\RCHES,  ntanhia,  from  the  Germ,  tnauh,  1.  C. 
Itm.-i  ;  or  from  the  Fr.  marine,  ftgnum  ;  being  the  noto- 
rioui  di.lin^iion  between  fvo  countries,  o'r  territories.] 
I  hc  limits  between  England  and  tt'olet,  or  Scotland,  when 
tliof;  were  confidrred  as  enemies*  countries;  whicti  Uft 
«rc  divided  into  H^eJ}  and  Middle  Marclet,  Sec jlati.  4 
ILn.  5,  c.  7  :  21  Ed.  4.  r.  8 :  24  Hen.  8.  c.  9.  There 
was  formerly  a  Court  called  the  Court  of  the  Mjr<hei  of 
li't:iet,  where  picas  of  debt  or  damages,  not  above  the 
va!ue  of  tifiy  pounds,  were  tried  and  determined  ;  and 
if  the  Council  of  the  Marchei  held  plea  for  debts  above 
that  fum,  ^r.  a  prohibition  might  be  awarded. 
Cro.  Car.  384. 

MARCHET,  narehetum  ]  Czn/uetudo  pecumeria,  in 
mancipiorumjiliabut  maritandis.  Brail.lib.Z.  cap,  8.  This 
cuftom,  w  ith  fome  variation,  is  obfervcd  in  fome  parts  of 
England  and  iraJes,  as  atfo  in  Scotland^  and  the  i/lc  of 
Cuern/ty  :  and  in  the  manor  of  Diutvor,  in  the  county 
of  Carmarthen,  every  tenant  at  the  marriage  of  hi$ 
daughter  pays  ten  Ihillings  to  the  lord,  which  in  the 
Britijh  language  is  called  QiKubr  Merched^  \.  c.  a  maid's 
fee.  The  cultom  for  the  lord  to  lie  the  f.r/t  night  with 
the  bride  of  his  tenant  was  very  common  in  Scotland^  and 
the  North  of  England ;  but  it  was  abrogated  by  Malcolm 
the  Third,  at  the  inilancc  of  his  Queen;  and  inftcad 
thereof  a  mark  was  paid  to  the  lord  by  the  bridegroom: 
from  whence  ii  is  denominated  merchtta  mulitris.  See 
titles  MaidtH'Rintj  \  Borough 'Englijh. 

MARCHIARE,Toadjoin  to,  or  border  upon.  Ct^tlL 
MARCULU3,  A  hammer,  a  roaltct.  Coivell. 
MARDEN,  alias  Mavjarden  in  N(rfftrdjhire»  itsmea> 
dow  and  p:ifture,  how  provided  for.  Stat,  3  Jae.  I.  e,  \  1. 
MARES;  Sec  Horjit. 

MARESCHALL.  or  MARESHAL  ;  Set  Metr^aL 

M.ARETUM,  Vr.'tnaret,  a  fen  or  marlh.]  Marftiy 
ground,  ovcrHowed  by  the  fea  or  great  tivcrs.  Co.  Lit.^» 

MARIN.ARIUS,  A  mariner  or  feaman  :  and  mari^ 
narserum  eapitaneut  was  the  Admiral  or  warden  of  the 
pons  ;  which  offices  were  commonly  united  in  the  fame 
pcrfon  ;  the  word  .Admiral  not  coming  into  ufe,  till  the 
latter  end  of  the  reign  of  King  Ed.  |.  beturc  which  time 
the  King'slcttcfs  ran  thus: — Rfx  capitaneo  marinanorum 
et  eifdent  marinatiis  falutcm.  Pareih.  yJnti^.  322.  Sec 
title  AdmiraL~—^or  the  various  regulations  on  the  fubjeft 
of  Mariners,  fee  this  Didionary,  titles  Jn/urancti  Nazyi 
Seamen.  As  to  Mariners  wandering  up  and  down,  fee 
title  Vagrants. 

MARI.NE  FORCES,  W^hile  on  (horc  arc  regulated 
and  fubjeAed  to  martial  law  by  annual  ads.  See  title 
Soldier  t. 

MARINE  SOCIETY.  The  clUte  and  property  of 

the  truflees  of  li'ejlminjler  Fijh-market,  (fee  jiat.  2Z  Gee. 

2.   e.  49,)    veiled  in  the    Marine  Society,    Stat.  30 

Geo.  3.  e.  54. 

M.'VRISCUS,  A  marlhy  or  fenny  ground.  Domefday, 
MARITAGIO  AMISSO  PER  DEFALTAM.  A 

writ  for  the  tenant  in  frank-m.nrriage,  to  recover  landS| 

fjfr.  whereof  he  is  deforced  by  .nnothcr.  Reg.  ftl. 

MARITAGIUM,  That  portion  which  is  given  wdih 

3  daughter  in  marriage.  See  Glanvil,  lib.  2.  e.  18.  As 
H  h  2  a  fruit 
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a  fi  uii  ofienurc,  unJcrM-liich  Marim^hK,  liriflly  tafctn, 
is  that  right  which  the  lord  of  the  lee  had  to  difpofe  of 
the  daughters  cf  his  vall'aU  in  marriage;  See  Mt  T'tmri 
11.  i-f  :  and  title  ^Itzrt  iait. 

M.-iRirAGlUM  HABERE,  To  have  the  free  dif- 
pof,il  ot'an  hcircfs  in  marriage;  a  favour  granted  by  the 
Kings  olEajlr.JiJ,  while  they  had  the  culiody  of  all  wards 
or  heirs  in  minority.  Cc.ic//.  Sec  title  Tenure. 

M  ARITIMA  ANGLl/E,  The  profit  .md  cmolomtnt 
sriling  to  the  King  from  the  fca.  which  anciently  was 
coiledcd  by  ihcrilTs  ;  bat  it  was  afterwards  granted  to  the 
Lord  Admiral.  /tiVdrA.'  i/e  Lucy  Jtalor  labirc  maiilimam 
M^U,:.  fill.  8  //.  3.  »>.  +. 

MARK,  narra,  Sa.t.  mivirr.]  Of  filver,  is  now  thir- 
teen (hillings  and  fonrpencc:  though  in  the  reign  of 
ir'M.  1.  it  was  only  fix  (hillings  and  a  penny  in  weight ; 
and  fome  were  coined,  and  fomc  only  cut  in  fmajl  pieces ; 
but  thufe  that  were  coined,  lyerc  worth  lonietbing  more 
than  the  others.  In  former  limes,  money  was  paid,  and 
things  valued  oftentimes  by  the  mark.  We  read  of  a 
mark  of  gold  of  eight  ounces,  of  61.  in  Clver ;  or  as 
others  write  61.  13/.  4-/.  Sttm'i  Jmal.  31.  Rii.  Mag. 
Pifat  .iin.  I  Htn.  I. 

M.ARXTO  GOODS,  Is  what  afcenains  the  property 
or  gooanefs  thereof,  Wf.  And  if  one  man  (hall  ufe  the 
mark  of  another,  to  the  intent  to  do  him  damage,  upon 
injury  proved,  adlion  upon  the  cafe  lieth.  2  Cn.  471. 
The  penaliy  of  counterfeiting  the  marks  on  wax,  ap- 
pointed by  Jlat.  «3  £/is.  c.  8.  is  5/.  or  pillory  and  ira- 
prifonmcnt. 

MARKET,  mircaw,  from  mircanda,  buying  and 
felling.  ]  The  liberty  by  grant  or  prefcription,  whereby 
a  town  is  enabled  to  fii  up  and  tiin jUfi,  is't.  at  a  ceruin 
place  therein,  for  buying  and  (elling,  and  better  provi- 
Hon  of  fuch  vifluals  as  the  Subjeft  wanteth  ;  it  is  Icfs  than 
a  fair ;  and  ufually  kept  once  or  twice  a  week.  £ma. 
lib.  2.  cap.  2+  :  1  I'ljl.  220. 

The  elUblilhment  of  public  marts,  or  places  of  buying 
and  felling,  fuch  as  market*  and  fairs,  with  the  tolls  there- 
unto belonging,  is  enumerated  by  BUKkflor.e  as  one  of  the 
Kind's  prerogatives.  Thefe  can  only  be  fet  up  by  virtue 
of  the  King's  grant,  or  by  long  and  immemorial  ufage  and 
prefcription,  which  prcfuppofes  fuch  a  grant,  2  Inji.  220. 

According  to  Brailont  one  Market  ought  to  be  diftant 
from  anothcr,7?.T  Uucai,  vtl  miliar,  r:  dhnidiamt  ft  tertiam 
farltn  dimiJia.  If  one  hath  a  Market  by  charterer  pre- 
fcription, and  another  obtains  a  Market  near  it,  to  the  nui- 
fance  of  the  former,  the  owner  of  the  former  may  avoid  it. 
1  InJI.  <,c6 :  F.  X.  B.  iSt :  2  Re.  J6.  1 40  But  in  order 
to  make  this  out  to  be  a  nufance,  it  is  recclTary  —  1 .  That 
the  profdcotcr's  Market  or  Fair  be  the  elder,  otherwife 
the  nnifance  lies  at  his  own  door:  2.  That  the  fccond 
Mark;;  be  creeled  within  the  third  part  of  20  miles  from 
the  other ;  (/.  c,  as  above  etprclTed,  fix  miles  and  a  half, 
and  one-third  of  half  a  mile  :)  for  the  diittt,  or  rcafon- 
able  day's  journey  mentioned  by  Brafioitt  (/.  3.  c.  16.) 
is  conftrued  by  HcU  to  be  20  miles.  See  2  Inji.  567.  So 
that  if  the  new  Market  be  not  within  the  dillance  above- 
mentioned  of  the  old  one,  it  is  no  nufance ;  as  it  is  held 
rcalbnable  that  cv-iry  man  (houlJ  have  a  Market  within 
one-third  of  a  day's  journey  from  his  own  houfe  ;  that 
the  day  b.ing  divided  into  three  paris,  he  may  fpend 
one  part  in  going,  another  in  rsiurning,  and  the  third 
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in  tranfa£Ung  his  ncceflarybufincfs  there.  If  fuch  Market 
or  Fair  be  on  the  fame  day  with  the  old  one,  it  is  prima 
facie  a  nufance  to  that,  and  there  needs  no  proof  of  it, 
but  the  law  will  intend  it  to  be  fo  ;  but  if  it  be  on  another 
day.  it  >.-,iv  h  a  nufance.  though  whether  it  ii  foor  not, 
cannot  be  intended  or  prefumed,  but  mull  be  proved  to 
a  Jury.  3  Cunm.  c  13.  p.  218.  Alfo  where  a  m.in  has 
a  Fairor  Market,  and  one  ercfts  another  to  his  prejudice, 
an  aftion  will  lie.  Ret.  140:  1  Mod.  69. 

The  Fair  or  Maiket  is  taken  for  the  place  where  kept : 
and  formerly  it  was  cuftomary  for  Fairs  and  Markets  to 
be  kept  on  Sundaji ;  but  by  Jlat.  27  W.  6.  c.  5 ,  no  Fair  or 
Market  is  to  be  kept  upon  any  Sunday^  or  upon  the 

feafts  of  the  Jjcinfan,  Cvpui  Clrrijli,  Goed  Friday,  Ml 
Sainli,  ir>.  except  for  necelTary  viiluals,  and  in  time  of 
harveft  ;  and  they  ought  not  to  be  held  in  church-yards, 
Jlal.  1}  Fd.  I.  f .  6.  All  Fairs  are  Markets:  and  there 
may  be  a  Market  without  an  owner ;  though  where  there 
is  an  owner,  a  butcher  cannot  prefcribe  to  Icll  meat  in 
his  own  houfe  upon  a  Market-day  ;  for  the  Market  muft 
be  in  an  open  place,  where  the  owner  may  have  the  be- 
nefit of  it.  4  /'J/?-  272.  No  Market  (h.ill  be  held  out  of 
the  city  of  Lcndsn  within  feven  miles :  though  all  but- 
chers, viftuallerj,  (Sc.  may  hire  (tails  and  (landings  in 
the  Markets  there,  and  fell  meat  and  provitions,  on  four 
days  in  a  week,  SsV.  Cii.  lib.  101. 

Prcpirty  may,  in  fome  cafes,  be  transferred  by  fale, 
though  the  vendor  hath  vtnt  at  all  in  the  goods  ;  for  it 
is  expedient  that  thebuyer.by  uking  proper  precautions, 
may  at  all  events  be  fecure  of  his  purchafe;  otherwife  ail 
commerce  between  man  and  roan  muft  be  foon  at  an  end. 
The  general  rule  of  law,  therefore,  is,  that  all  fales  and 
contrads  of  any  thing  vendible  in  Fairs  or  Markets 
c^er:,  (that  is,  open,)  (hall  not  only  be  good  between 
the  parlies,  but  alfo  binding  00  all  thofe  that  have  any 
right  or  property  therein.  ilnjl.-]\y  And  for  this  pur- 
pofe  the  Mirror  fays,  tolls  were  elUblidied,  vn.  to  tcf- 
tify  the  making  of  contrads  ;  for  every  private  contrad 
was  difcountenanced  by  law  :  infomuch  that  our  Zaxm 
ancellors  prohibited  the  fale  of  any  thing  above  the  value 
of  iQd.  unlefs  in  open  Market;  and  direfted  every  bar- 
gain and  fale  to  be  made  in  the  prefence  of  credible  wit- 
nelTes.  Mirr.  c.  I.  5  3  :  LI.  Ethtl.  10.  12  :  LI.  Eadg. 
ll'ilk,  80.   Market  tnjtrt  in  the  country  is  only  held  on 
the  fpecial  days  provided  for  particular  towns  by  charter 
or  prefcription  ;  but  in  London  every  day  except^W^iy  is 
Market-day.  Cro.  Jac.  68.  The  Market-place,  or  fpot 
of  ground  fet  apart  by  cuftom  for  the  fale  of  particular 
goods,  is  alfo  in  the  country  the  only  Market  oven.  Godb. 
131.  But  in  London  every  (hop  in  which  goods  are  expofed 
publicly  lofale,  is  Market  cvrr/;  for  fuch  things  only  as  the 
owner  profelfes  to  trade  in.   5  R/p.  83 :  12  M0.L  521  : 
though  if  the  fale  be  in  a  warehoufe,  and  not  publicly 
in  the  (hop,  the  property  is  not  altered.  5  Rep.  83  : 
Moor,  300.  But  if  goods  are  ftolen  from  one,  and  fold  out 
of  Market  oven,  the  property  is  not  altered,  and  th« 
owner  may  take  them  wherever  he  finds  them.  And  ills 
cxprcfsly  provided  by  Jlat.  1  'Jeic.  I.  r,  21,  that  the 
fale  of  any  goods,  wrongfully  taken,  to  any  pawn-broker 
in  London,  or  within  two  miles  thereof,  (hall  not  alter 
the  property;  for  this  being  ufually  a  clandeftine  trade, 
is  therefore  made  an  exception  to  the  general  rule.  And 
even  in  Market  evert,  if  the  g(x>d5  be  the  property  of 
the  King,  fuch  fale,  ciiough  regular  in  all  other  refpeSs, 
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will  in  no  cr^fe  bind  him  ;  though  it  binds  infants,  fcmrs- 
covcrt,  idiots  or  lunatics,  and  perlbns  beyond  Tcaj  oria 
prifon.  zl/t/i.yi^.  [fthcgood&be  ftolen  frum  a  com- 
mon perfon,  and  then  inktrn  by  the  King's  ofKcer  from 
the  felon*  and  (o'J  in  opsn  Market,  ftill  if  thr  owner 
has  ufcd  due  diligence  in  profccuitng  the  ihief  to  con- 
viftion,  he  lofes  not  his  property  in  the  guods.  Bac.  Vj< 
0/ the  La^t  153,  So  likewitc  it  the  buyer  knoweth  the 
property  not  to  be  in  the  feller  ;  or  there  be  any  other 
fraud  in  tlic  tranUfiion  ;  if  he  knoweth  the  feller  to  be 
an  infant,  or  fcnic-covcrt  not  ufualiy  trading  for  her- 
felf;  if  the  fale  be  not  origiimlly  and  wholly  made  in 
the  Fair  or  Market,  or  not  .it  the  ufual  hours,  the 
owner'i  property  is  not  Iwund  thereby,  z  Itt/i.  713,  4: 
c  Rep.  85.  If  a  man  buys  his  own  goods  in  a  Fair  or 
Market,  the  contract  of  fjle  Jhall  not  bind  him,  fo  that 
he  fliall  render  the  price ;  unlcfs  the  properly  had  been 
previouily  altered  by  a  former  fale.  Perk.  §  95.  And 
i.o:withrtanding  any  number  of  intervening  falcs,  if  ilie 
Original  vendor,  who  fold  without  having  the  property, 
comes  again  into  polTeflion  of  liie  goods,  the  original 
owner  may  take  them,  when  found  in  his  hands  who 
was  guilty  of  the  firil  breach  of  jufticc.  2  laji.  713. 
But  the  owner  of  goods  Helen,  who  has  prolecuied  the 
thief  to  ccnviflion,  cannot  recover  the  value  of  his  goods 
from  any  one  who  has  purchafed  them,  and  fold  them 
again,  even  with  notice  of  the  theft  before  the  convic 
tion.  zTcrir.  Rep.  750.  By  thcfc  regulations  the  Com- 
mon Law  hai  ftcureJ  the  right  of  the  proprietor  in  pcr- 
fonal  chattels  from  being  divelled,  fo  far  as  is  conltllent 
with  that  other  ncceflary  policy,  that  purchafcrs  lona 
Jtiftt  in  a  fair,  open,  and  regular  manner,  fhoutd  not  be 
afterwards  put  to  diiBcuIties  by  rcafon  of  the  previous 
knavery  of  the  feller.  2  Comm.  4^9,  430. 

Perfnni  that  dwell  in  the  country,  may  not  fell  wares 
by  retail  in  a  Market-town,  but  in  open  fairs :  but  coun- 
trymen  may  fell  goods  in  grofs  there.  Stai,  i  2 
t;'  M.  c.  7. 

AH  contrafts  for  any  thing  vendible  in  Markers,  {fe. 
fhall  be  binding,  and  Tales  aher  the  property,  if  made 
according  to  the  following  rules,  'viz.  1 .  The  fale  is  to 
be  in  a  place  that  is  open,  fo  that  any  one  that  pafleth  by 
may  fee  it,  and  be  in  a  proper  place  for  fuch  goods, 
z-  it  muil  be  an  a^uat  fale,  for  a  v.iluablc  coniider- 
aiion.  3.  The  buyer  is  not  to  know  that  the  feller 
hath  a  wrongful  polTenion  of  the  goods  fcld.  4.  The 
fale  mutl  not  be  fraudulent,  betwixt  two,  to  bar  a  third 
pcrfon  of  his  right.  5.  There  is  to  be  a  fale,  and  a  con- 
tract, by  perfons  able  to  contrad.  6.  The  contrA^ 
mull  be  originatiy,  and  wholly,  in  the  Market  overt. 
7.  Toll  ought  to  be  paid,  where  required  by  iiaiutc, 
(jfe.  8.  The  fale  is  not  to  be  in  the  night,  [or  on  a 
Sunnav,]  but  between  fun  end  fun  ;  (though  if  the  fale 
be  fo  made  it  may  bind  the  parties.)  A  fale  thus  made 
ihatl  bind  the  parties,  and  ihofe  that  arc  (Irangcrs,  who 
have  a  right.  5  J?fj>.  83. 

The  ftatutes  which  ordain,  that  toll-takers  fhall  be 
appointed  in  Markets  and  Fairs,  to  enter  in  their  books 
the  names  of  the  buyers,  fillers,  vouchers,  and  prices  of 
horfes  fold,  and  deliver  a  note  thereof  to  the  buyer,  ^r. 
fecure  the  property  of  ftolen  horfes  to  the  owner,  al- 
though fold  in  a  Fair  or  Market,  if  he  repays  what  was 
Iwr  fiiie  paid  for  the  hoife.  Statj.  2  ^  P,  iV.  (.  7  : 
31  £/jz^  i,iz.  Sec  title ^cr/es. 


Every  one  that  hath  a  Market,  (hail  have  toll  for 
things  fold,  which  is  to  be  paid  by  the  buyer,  and  by 
ancient  cullom  may  be  paid  for  lUnding  of  tntngs  in  the 
Market,  though  nothing  be  iold  ;  but  not  othcrwife.  A 
piepowdcrcourt  is  incident  as  well  to  a  Market  as  a  Fair; 
(fee  title  Ccurt  of  PiepotvJtrs  \)  and  proprietors  of 
Markets  ought  to  have  a  pillory,  and  tumbrel,  tjSe.  to 
punifh  offenders.  1  hip.  281:  2  InJI.  221;  ^injl* 
2J2.  Keeping  a  Fair  or  Market,  othcrwife  than  it  is 
granted,  as  by  keeping  them  upon  two  days,  when  only 
one  is  granted  ;  or  on  any  other  day  than  appointed;, 
extorting  toll  or  fees  where  none  are  due,  i^c-  arc  caufe* 
of  forfeiture.  Ftiic&  164.  If  a  perfon  crcds  Italls  in  a 
Market,  and  docs  not  leave  room  for  the  people  to  Aand 
and  fell  their  wares,  fo  that  they  are  thereby  forced  to 
hire  fuch  Hall,  the  taking  money  for  the  ufe  of  them,  in 
that  cafe,  is  extortion.  1  LJ.  Jtaj/n.  149.  See  further 
titles  Fair  ;  C/eri  cf  ike  Market. 

MARKET  TOWNS;  %^t.Meuht. 

MARKETZELD,  or  MARKETGELD>  Toll  of 
the  Market.  Cod.  MS.  w  B.-bl.  Ccttan, 

MARKPENNV,  Was  a  penny  anciently  paid  at  the 
town  of  Mah/or,  by  thofc  who  had  gutters  laid  or  made 
out  of  their  houfcs  into  the  ftrccts.  M7.  1  5  Et/.  1 . 

MARLBOROUGH,  Duke  of.  The  honour  of  //W- 
J?e<k  granted  to  the  Duke  of  MarliferougbtZn^  BleHhdm- 
ho-ife  built  by  the  Parliament,  in  reward  of  the  vidory 
at  B'oheim,  &c.  Slat.  3       4  <■  6.   The  honour 

fettled  upon  his  polieriiy,  flat.  5  Jkh.  e.  3.  An  annuity 
from  the  poil-olHce  fettled  on  the  Duke  of  Afariicreu^J/, 
5  /^-Tfl.  c.  4.  For  paying  the  arrears  due  for  building; 
Blenheim-h^u/e.  Stat.  1  Gee.  \.ft.  i.cxz.  §  34. 

M  ARLL,  marla,  from  the  Sax.  margflt  i.  c.  meduIU,'] 
Othcrwife  called  M^/y/; ;  A  kind  of  earth  or  mineral* 
which  in  divers  counties  of  this  kingdom  is  ufcd  to  fei-. 
tilize  land.  See  flat.  17  £</.  4.  c.  4. 

MARLF.BERG,  Statutes  made  there,  52  ILn.  3. 

MARLERIUM,  or  MARLETUM.  A  marie  pi:. 

Chart.  Antiq, 

MARQUE,  from  the  Saxon  miar{yftgn-jm.'\  A  mark 
or  fign  ;  but  in  our  ancient  ftatutes  it  Signifies  Rcprifals. 
Sec  title  Letters  tf  Marque. 

MARQUESS,  or  MARQUIS.  Marehh.]  Is  now  a 
title  of  honour  before  an  Earl,  and  next  to  a  Duke  ;  and 
by  the  opinion  of  Hotomav,  the  name  is  derived  from  the 
German  March,  lignifying  originally  Cuflcs  Limitii,  or 
Censes  el  praftSius  iimtiis.  In  the  reign  of  King  Rieh, 
II.  came  up  firft  the  title  of  Marq:iif,  which  was  a  go- 
vernor of  the  marches  ;  for  before  that  time,  thofc  that 
governed  the  marches  were  called  commonly  Len/j 
Marcher  J,  and  not  MarqueJJh,  as  Judge  DadtriJge  has 
obfcrved  in  his  law  of  ^iebtlity  and  Peerage.  SeUen^t 
Mare  clahj,  lib.  2.  e.  19.  A  Marquii  is  created  by  pa- 
tent; and  anciently  by  ri><f7Brf  of  fword,  mantle  of  ftaic» 
&c.  See  titles  Lore/s  Martbert ;  Peers ;  NsbiHtj.  ^ 

M  A  R  R  I  A  G  E> 

Maritacium.]  a  civil  and  religious  contTa£>^ 
whereby  a  roan  is  joined  and  united  to  a  woman,  for  the 
purpofes  of  civilized  fociety :  Marit agister.,  in  the  feu- 
dal law,  figiiihed  the  intercft^  ofbefto^^;  g  a  ward  op 
widow  in  marriage  by  the  Lord.  Ma^.  Chart,  c.  6.  Se« 
title  Tenuru  II.  4. 

^laritagrum 


MARRIAGE. 


Ufaritagium  is  likewise  applied  to  land  given  in  Mar- 
riage ;  aiidis  ibatportionuhicbthchunjaiui  receives  with 
his  wile.  £.n.'7./i&.  2.  c.  34:  Giaitv.Iib.  7.  f,  I.  In  this 
fenfrtlierc  arc  diveri  writs, /J^il/iin/rtjjtJ.&v.  R^g.  171. 

There  is  further  a  term  called  Duij  cf  Aiarrm^r,  fig- 
rifying  an  obligation  to  marry;  im|^olcd  on  women  who 
formerly  htlJ  LiitiJ*,  charged  with  petfanal  lerviccs,  in 
cider  to  render  th^ra  by  their  hulhands.  Coxutll,  Sec 
Tenure^  title  II.  4. 

Marriage  is  generally  the  conjur.Aion  of  man  and  wo- 
man, in  a  coiirtant  fociety,  and  agreemcn:  of  living  to- 
gether; until  the  contract  is  diflbivcd  by  death  or  breath 
o(  faith,  or  fame  notorious  inilbchaviour,  dcllru^ive  of 
the  end  for  u-hicK  it  was  intended.    It  is  one  of  the 
rights  of  huroan  nature;  and  was  inflitutcJ  in  a  Hate 
of  innocence,  for  prefcrvation   thereof :    and  nothing 
more  is  rcqiiifitc  to  .1  complete  Marriage,  by  the  laws  of  • 
£.nglttndt  than  a  full,  free,  and  mutual  content  between  I 
panici,  net  difablcd  to  enter  into  that  Itate  by  their  j 
near  relation  to  each  other,  infancy,  prc-coutrafl,or  im- 
potcncy.  Did.  See  poft.  Jiat.  26  Oto.  2.  33. 

As  to  the  fulemnizaiion  of  Marriage,  this  is  regulated 
by  the  laws  and  Cujlomi^  of  the  nation  where  wc  refide  ; 
and  every  State  allows  fuch  privileges  to  the  parties  as 
jt  deems  expedient,  and  denies  legal  advantages  to  thcfe 
who  refufc  10  folemnize  their  Marriage,  in  the  manner 
the  State  requires  ;  but  they  cannot  difToIve  a  Marriage  1 
celebrated  in  another  manner.  Marriage  being  of  divine  I 
inftitution,  to  v.  hicb  only  a  full  and  frte  conicnt  of  the  j 
parties  is  neccffary.    Before  the  time  of  Pope  Inmcer.i  t 
J] I.  there  was  no  folemnization  of  MarrLige  in  the  1 
church;  but  the  man  c?.me  to  the  houfc  where  the  wo- 
man inhabited,  and  led  her  home  to  his  ov^n  houfe, 
which  was  all  the  ceremony  then  ufed.  See  i  RoL  Abr. 
359  :  I  ^id,  64. 

Marriages  by  Romi/h  priefts,  whofe  orders  are  aclcnow-  \ 
ledged  by  the  church  of  Enp'andf  arc  deemed  to  have  , 
the  cffecU  of  a  legal  Marriage  in  fome  inrtances ;  but 
Marriage#-Ought  to  be  folemniBcd  according  to  the  rites 
of  the  church  of  En^Iandt  to  entitle  the  parties  to  the  pti-  I 
^-ileges  attending  legal  Marriage,  as  dower,  tr^irds, 
(Jc.    And  by  jiur.  3  Jat*  1.  c.  5.  ^  13,  I'opiih  Rccu- 
fants   convict,  married  otherwife  than  accurding  to 
the  orders  of  the  church  of  England,  by  a  minifler  law- 
fully  authorifed,  and  in  fome  open  church,  iSc.  ihall 
be  difablcd,  the  man  to  bz  tenant  by  the  curiefy,  and 
the  woman  to  claim  her  dower,  jointure,  or  widow's 
eftfltc,  xS'£' 

Marriage  at  Common  Law  is  either  in  right,  or  in  pof. 
iclEon ;  and  M.irriage  dv  facie,  or  in  reputation,  as 
among  QuaUers,  Cifc.  is  allowed  to  be  futficicnt  to  give 
litle  to  a  pcrfonal  efface.  1  /.««.  53  :  IP'otJ'j  Inji.  59. 
But  in  the  cafe  of  a  DilTenter,  married  to  a  woman  by  a 
mintfter  of  the  congrcg.ition,  who  was  not  in  orders;  it 
was  hc!d  that  when  a  hufband  demands  a  right  to  liim- 
felf  as  hulband,  by  the  Ecclefiailical  Law,  he  ought  to 
prove  himfelf  a  hufband  by  that  law,  to  entitle  him  to  it  : 
and  notwithf^anding  the  wife,  and  the  children  of  this 
Marriage,  may  entitle  thcmfclvcs  to  a  temporal  right  by 
fuch  Marriage;  yet  the  hufbnrd  fiiall  not,  by  tnc  repu- 
tation of  thc'Marriage,  untci>  he  hath  a  fubfbntial  right: 
and  this  Marriage  is  not  a  mere  nullity,  J)ecaufc  by  the 
law  of  nature  tiie  contraft  is  binding;  for  though  the 
polilive  law  of  man  ordains  Marriage  to  be  made  by  a 


pricft,  that  law  only  makes  thu  Marriage  irregular,  an  j 
not  exprefly  void.  1  ^dk.  119.  But  this  is,  in  fome 
cales,  altered  by  the  Marriage-aift,  fiat,  a6  Geo,  z.  f.  33 : 
the  fubllance  of  which  fee  fofi, 

The  Marriages  that  are  made  in  an  ordinary  courfe, 
are  to  be  by  aixing  in  the  church,  and  other  ceremonies 
appointed  by  the  book  of  Common  Prayer.  Siat.  2^3 
Ed  6.f,2i.  By  the  .ordinances  of  thechurch,whenpcrfonj 
are  to  be  married,  the  banns  of  matrimony  ftiall  be  pub- 
lifhcd  in  the  chuich  where  they  dwell  three  fevcral  5a/r- 
days  or  holidays,  in  the  time  of  divine  fcrvice  ;  and  if,  at 
the  day  appointed  for  their  Marriage,  any  man  do  al- 
Icdge  any  impediment;  as  pre-contra^,  confantuiniiy^ 
or  ariiniiy,  want  of  parent's  confent,  infancy,  why 
they  (hou!d  not  be  married,  (and  become  bound  with 
fufficieiit  furcties  to  prove  his  allegation,)  then  the  fo- 
lemnization mult  be  deferred  until  the  truth  is  tried, 
Ruhi-itk,  And  n»  miniftcr  lhall  celebrate  matrimony  be- 
tween any  ptrl'?n$  without  a  faculty  or  licence,  except 
the  banns  of  Marriage  have  been  firil  pubiifhed  as  di- 
rected, according  to  the  book  of  Common  Prayer,  on 
pain  uf  iiifpenfiou  for  three  years ;  nor  ihall  any  minifter, 
under  the  like  penalty,  join  any  perfons  in  Marriage, 
who  are  fa  licenfcd,  at  any  onfcafonable  times,  or  in  any 
private  place,  i£c.  Can^n  6z.  Alfo  on  the  granting  of 
licrr.cts,  caih  is  m^de,  and  bond  is  to  be  taken,  that 
there  are  r.o  impediments  of  pre-contrait,  confanguinily, 
nor  any  fuit  or  controverfy  depending  in  any  Ec- 
clefiailical Court,  touching  any  contraft  of  Marriage  of 
either  of  tke  parties  with  any  other;  that  neither  of 
them  are  of  better  cil-itc  than  is  fuggeftcd  ;  and  that 
the  Marriage  be  openly  folcmniacd  in  tiie  pariOi  churcli 
where  one  of  the  parties  dwelicih,  or  the  church  men- 
tioned in  the  licence,  betwreii  the  hours  of  eight  and 
twelve  in  the  morning.  Licences  to  the  contrary  ftall 
be  void  ;  and  the  parties  marrying  arc  fubje^l  to  ponlfh- 
ment  as  for  clandertine  Marriage?.  Can.  102. 

But,  by  fpecial  licence  or  difpenfation  from  the  Arch- 
bifhop  of  Canitrhury,  Marriages,  efpcclally  of  pcrfon* 
of  quality,  are  frequently  in  their  own  houfes,  out  of  ca- 
nonical hours,  in  the  evening,  and  often  folcmnized  by 
others  in  other  churches  than  where  one  ol  the  parties 
lives,  and  out  of  time  of  divine  Icrvice,  i^c. 

Marriagirs  are  prohibited  in  Lent,  and  on  fading  days, 
becaul'e  the  mirth  attending  them  is  not  fuitab  c  to  the 
humiliation  and  devotion  of  thofe  times;  yet  perfons 
may  marry  with  licences  in  Ltn:,  although  the  banns  of 
Marriage  may  not  men  he  publilhed.  Formerly,  dur- 
iiig  the  c(l.iblilhmcnt  of  the  Cainolic  religion  in  thefc 
kingdoms,  prieiU  v/cre  rcUrained  from  Marriage,  and 
their  ilTue accounted  baftard*,  ISc.  and  the  fiat.  \i  H.  8, 
c.  14,  made  fucii  M;i(rriagcs  felonious.  But  on  the  Re- 
formation, laws  were  made,  declaring  that  the  Marriage 
of  priefts  fliould  be  lawful,  and  their  children  legitimate; 
though  the  preambles  to  ihofc  ftatotes  fee  forth,  that  it 
would  be  better  for  pritfts  to  live  cha^le,  and  feparatc 
from  the  company  of  women,  that  they  might  with  the 
more  fervency  attend  the  mimnry  of  tne  Gofpcl.  Sec 
fiat.  2  3  £.  6.  f.  21.  But  this'ftatutc,  like  ail  other 
reforms  in  the  chutch.was  rrpcali'd  by  Queen  M.iryt 
and  was  not  revived  jgain  tiil  by  fiat  1  'fac.  i.  c.  25  ; 
though  the  thirty-nine  articles  had  palTcd  in  convocatioa 
in  5th  year  of  Queen  EUzubcib,  the  jzd  of  which  de- 
clares. 
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dares,  that  le  is  lawful  for  the  blfhopSj  pricfts,  and  dea> 
cons,  as  for  all  other  Chriilian  men,  to  marry  at  tKctr 
own  dit'cretion.  The  Cleilcs  in  Chancery,  though  lay- 
men, were  not  allowed  to  marry,  till  ftut.  14  ^  i  j  8. 
c.  8.  And  no  Iay-dc£tor  ot'  civil  law  if  he  was  married, 
could  e.-tercife  any  ecclefiiltical  jurifdiiTtion,  till  Jlttt.  37 
i/.  8.  5.  7. 

Taking  Marriage  in  the  light  of  a  civil  contra^,  the 
law  treati)  it  as  it  docs  all  other  contrads :  allovting  it 
to  be  good  and  valid  in  all  cafes  where  the  parties  at 
the  lime  of  making  it  were  in  the  lirll  place  iMtiUag  to 
contrad;  fecondly,  a^/c  to  contra^  ;  and,  laftly,  actually 
did  contrad,  in  the  proper  forms  and  folemnitics  re- 
quired by  law.  I  Conun,  c.  433- 

Firfit  They  muft  he  iviUtng  to  contrail;  "  Coa/in/ut 
nen  tencuhitui facit  »uftsa§*^  is  thc  maxim  of  the  Civil 
Lsvi-  in  thiit  cafe;  and  it  is  alfo  adopted  by  [he  Common 
Lawyers.  1  Infl.  33. 

SficnMj,  They  mull  be  ai/e  to  contraA.  In  general 
all  perfons  are  able  to  contract  themfelves  in  Marriage, 
unlcfs  they  labour  under  fome  particular  difabilities  and 
incapacities.    What  tbofc  are  wc  lhall  therefore  inquire. 

Thefe  difabiliiics  are  of  two  forts :  hrll,  fuch  as  are 
canonicai,  and  therefore  fufficicnt  by  the  Mcclefi;ilVtcal 
Laws  to  avoid  the  Marriage  in  the  Spiritual  Court;  but 
thefe  in  our  law  only  make  the  Marriage  voidable,  and 
not  ipfo  faSo  void,  until  fcntcncc  of  nullity  be  obtained. 
Of  this  nature  are  pre-contrad,  confanguinity,  or  re- 
lation by  blood  ;  affinity,  or  relation  by  Marriage  ;  and 
fome  particular  corporeal  infirmities.  Thefc  canonical 
difabilitics  arc  either  grounded  upon  thc  exprcfi  words 
of  thc  divine  laws,  or  are  conl'equcnces  plainly  deducible 
from  thence ;  it  therefore  being  fmtul  in  thc  perfons 
who  labour  under  them,  to  attempt  to  contrail  matri- 
mony  together,  they  are  properly  ihc  objeft  of  thc 
EccIcAanical  Magiftr.ites*  coercion;  in  order  to  fcparatc 
the  offenders  and  inflict  penance  for  the  offence,  fro  /a- 
luit  anh.iarun.  But  fuch  M.irriuges  not  being  void /x^ 
iMiitOt  but  voidable  only  by  fciucncc  of  fcparation,  thiy 
arc  efleemcd  vaiid  to  all  civil  parpofes,  unlcfs  fuch  fcpa- 
ration is  adually  made  daring  thc  life  of  the  parties. 
For  after  thc  death  of  cither  of  them  the  Courts  of 
Common  Law  will  not  fuffer  the  Spiritual  Court  to  de- 
clare fuch  Marriages  to  have  been  void  ;  bccaufe  that 
declaration  cannot  now  tend  to  the  reformation  of  the 
panics.  1  33  :  zlu/I.^x^.  'I  hcrefore  wi.eii  a  man 
had  married  his  firll  wife's  filler,  and  after  her  death 
thc  Biihop's  Court  was  proceeding  to  annul  thc  Mar- 
riage, and  ballardizc  the  iHue,  the  Court  of  King's  Bench 
granted  a  prohibition  ^ued  kte\  but  pcimitted  tlicm  to 
proceed  10  punilh  thc  hulband  for  inccft.  Salk.  ^48. 

Thefc  canonical  difabiUiies  being  entirely  within  ihc 
province  of  thc  licclcfiaUica!  Courts,  our  books  arc  pcr- 
ScQXy  filent  concerning  them.  Hut  there  arc  a  ftw  Ita- 
tutes  which  fervc  as  dlrct^ories  tu  thofc  Courts,  of  which 
it  will  be  proper  to  take  notice.  By  flat,  /^z  H.  8. 
i.  38,  it  is  declared,  th-it  all  pcrlona  may  lawfully  marry 
but  ("uch  as  arc  prohibited  by  God's  law:  and  that  all 
Marriages  contracted  by  lawful  perfons  in  thc  face  of 
the  church,  and  confummatc  with  bodily  knowledge 
and  fruit  of  children,  Diall  be  indifToluble.  And  (bc- 
caufe in  the  times  of  popery  a  great  variety  of  di'ijrrcs 
of  kindred  were  made  impediments  to  Marriage,  which 
imjc  dime  net  might  however  be  bought  oiTIor  inoacy] 


it  is  declared  by  the  fame  ftatute,  that  nothing,  God's 
law  except,  (hall  impeach  any  Marriage,  but  within 
thc  Levitical  degrees,  thc  fartheft  of  which  is,  that  be- 
tween uncle  and  niece,  ijilb.  Rep.  158. 

By  thc  fame  ftatute  u1|  impediments,  arifmg  from 
prc-conlrafls  to  other  perfons,  were  ahol.fhcd,  and  de- 
clared of  none  cft'cdl,  unlcfs  they  had  been  confummateJ 
with  bodily  knowledge;  in  which  cafe  the  Common 
Law  holds  fuch  contrail  to  be  a  Marriage  dt  facia.  But 
this  branch  of  tin:  (latutc  was  repealed  by  j}at.  2  3 
£.  6.  c.  23.  How  far  that  claufc  of  thc  M.irriage-Aa, 
flat,  zb  Gio.  2.  e.  33,  which  prohibits  all  fuits  in  Ecclc- 
Aafticat  Courts  to  compel  a  Ma/riagc  in  confequence  of 
any  contrad,  may  collaterally  extend  to  revive  this 
claufe  of  flat.  31  Htn.  8,  and  abolilh  thc  impediment  of 
pre-conirad,  defcrvcs  thc  confide  rat  ion  of  thc  canontlh. 
See  1  Comm.  <.  15.  p.  434,  5.  A  €onlraft  per  i/cr&a  dt 
fraflnti  umpere,  ofed  to  be  confidered  in  the  Ecclcfiaflical 
Courts  ipflim  matrimcKium  \  and  if  either  party  had  after- 
wards married,  this,  as  a  fecond  Marriage,  would  have 
been  annulled  in  thc  Spiritual  Courts,  and  the  lirft  con- 
tract enforced.  Sec  an  inlfance,  4,  Co.  29.  But  as  this 
pre-engagcment  can  no  longer  be  carried  into  clFeft 
as  a  Marri.igc,ii  fecms  undoubted  that  it  will  never  more 
be  an  impediment  to  a  fubfequent  Marriage  afluall/ 
folemnizcd  and  confummaied,  1  Comm.  435,  in  n. 

In  thc  above  fl.it.  32  H.  8.  c.  38,  the  prohibitions  by 
God's  law  are  not  fpecificd  ;  but  in  flats.  25  //.  8.  c.  22: 
29  M.  8.  c.  7,  the  prohibited  degrees  arc  particularized. 
It  is  doubtful  whether  thefc  two  lall  Hatutes  arc  in  force, 
2  Surr.  Eccl.  L.  405.  But  fo  far  thty  Icem  to  be  only 
declaratory  of  thc  Levitical  Law.  The  former  declared 
null  and  void  the  Marriage  between  Htnry  Vlll.  and 
Cathtrine  of  jirragon,  widow  of  his  eldell  brother,  Prince 
Arthur,  for  which  a  difpenfaiion  had  been  obtained  from 
thc  Pope.  I  Comm.  435,  in  n. 

Thc  prohibited  degrees  arc  all  which  arc  under  the 
4th  degree  of  thc  Civil  L?w,  except  in  the  afccnding 
and  defccndiiig  line ;  and  by  the  courfc  of  nature  it  is 
fcarcely  a  pofliblc  cafe,  that  any  one  ftiould  ever  marry 
his  ilTue  in  the  4th  degree  :  but  between  collaterals  it  is 
univerfally  true,  that  all  who  arc  in  thc  fourth  or  any 
higher  degree  arc  permitted  to  marry:  as  firfl  coufins 
arc  in  thc  fourth  degree,  and  therefore  may  raarry  ; 
a  ncphsw  and  grcit  aunt,  or  niece  and  great  uncle,  are 
alfo  in  ihc  fourth  degree,  and  may  intermarry;  and 
though  a  man  may  not  marry  his  grandmother,  it  ts 
ccrtamly  true  that  he  m.iy  marry  her  fi;lcr.  Cibf  Cad, 
413.  Thc  fame  degrees  by  aflinity  arc  prohibited.  Affi- 
nity always  arifes  by  the  Marriage  of  one  of  the  parties 
fo  related ;  as  a  hufband  is  related  by  atlinity  in  all  the 
(on/nH^uiitti  o\  his  wife;  and,  'vice  'ver/a,  the  wife  to  the 
hulband's  ftff/rtffy^if/V/ :  for  thc  hufband  and  wife  being 
confidered  one  llclh,  thofc  who  arc  tel;tted  to  the  one  by 
blood,  arc  related  to  thc  other  by  athnity.  Git/.  Ced. 
4iz.  Therefore  a  man  after  his  wife's  death  cannot 
marry  her  fifler,  aunt,  or  niece.  But  thc  ceit/an^tiiKti  of 
the  hufbaud  arc  not  at  all  related  to  thc  tmjimgusnei  of 
thc  wife.  Ilcncc  two  brothers  may  marry  two  fiAers  ; 
or  father  and  fon  a  mother  and  dangfuer.  If  a  brother 
and  filler  marry  t.\o  perfons  not  related,  and  lite  brother 
and  filler  die,  the  widow  and  widower  may  intermarry; 
for  though  I  am  rclaicd  to  my  wife's  biothcr  by  afiinity, 
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I  am  not  fo  lo  my  wife's  broih/r's  wife,  whom,  if  cir- 
cumlhmces  n-ou!d  admit,  it  would  not  be  unlawful  for 
meto  marry,  i  Cwkih.  ^^^,if: n.  Sec  t /v/?.  235,  a  inn. 

The  fon  of  a  fath;r  by  another  wife,  and  d.iughier 
of  a  mother  by  another  hulbaiid,  coufni*  gcrman, 
may  marry  »vith  each  other :  a  man  may  cot  marry  lus 
brother's  wife,  or  wile's  fifter;  an  uncle  his  niece,  an 
aunt  her  nephew,  iSc.  But  ii  a  min  lake  hii  fifter  to 
wife,  the)'  aic  baron  and  feme,  and  the  ifi'uc  arc  not 
baftards  till  a  divorce.  L^vir.  e.  iS,  20:  z  In/,  683: 
I  RoLAhr.  340,  357  ;  5  AW, 448. 

A  perfon  may  not  marry  his  AUer*s  daughter:  and  a 
fifler's  ball.ird  daughter  \%  faid  to  be  within  the  Levitical 
law  of  aliiinity;  it  being  morally  as  unlawful  to  marry  a 
baltard  ai  one  born  in  wedlock,  and  it  is  fo  in  nature  ;  and 
if  a  baftard  doth  not  fall  under  tiie  prohibition  aJ prvxi- 
mutn j'ang:iii::s  r.en  ac^itias,  a  mother  may  marry  her  baf- 
lard  Ton.  5  Mid.  168;  2  S'lij.  Abr,  1161. 

There  arc  pcrfoiu  within  the  rcafon  of  the  prohi- 
biuon  of  Marriage,  though  no:  mentioned,  and  mufl 
be  proiiibited;  as  the  father  from  marrying  his 
daughter,  the  grandfon  from  marrying  the  grandmother, 
iSc,  Fau^o.  321. 

The  otner  fort  of  difabilitics  arc  thofe  which  are 
created,  or  at  Icaft  enforced  by  the  Munieipal  Luzvj. 
And  though  fomc  of  them  may  be  grounded  on  natural 
law,  yet  they  are  regarded  by  the  law5  of  the  land,  not 
fo  much  in  the  light  of  any  moral  olTence,  as  on  account 
of  the  civil  inconvcnicncics  they  draw  after  ihem-  Thefc 
civil  difabiliites  make  the  contra^  void  a&  iKitiot  and 
not  merely  voidable :  not  that  ihey  diffblve  a  contract 
already  formed,  but  they  render  the  parlies  incapable  of 
forming  any  conlratl  at  jII;  ihcy  do  not  put  afunJcr 
thofe  who  are  joined  together,  but  they  prevtouflv  hinder 
tlie  junction.  And  if  any  pcrfons  under  thcfc  legal  in- 
capacities come  together,  ii  is  a  mereuicioui,  and  not  a 
matrimonial,  union.  1  Comm.  4^6. 

The  Jirj}  of  thefc  lepd  difabilirtes  is  a  prhr  niarriagtt 
or  having  another  hulb  md  or  wife  living  ;  in  which  cafe, 
befides  the  pcr.alties  confequenc  upon  it  as  a  felony,  the 
frcond  Marriageii  to  all  intents  and  purpbfes 
title  Baj}arJy,ft.  8.  See  this  Di^lonary,  title  Bigamy. 

The  next  legal  difability  is  ■v.huu  of  age.  If  a  boy 
under  14  or  girl  under  iz  years  of  age  marries,  this 
Marriage  is  only  iiichaite  and  imperfefl ;  and  when 
either  uf  them  comes  to  that  age,  which  is  for  this  pur- 
|Mfc  termed  their  age  of  confcnt,  they  may  difagrec  and 
declare  tiic  Marriage  void,  without  any  divorce  or  fen- 
tencc  in  the  Spiritual  Court.  This  is  foU'>ded  on  the 
Civil  Law.  But  the  Common  Law  pays  a  greater  re- 
g\rjd  to  the  conftitution  than  the  age  of  the  parties;  for 
if  they  are  bahiltt  ad  rrittrimotiiumt  it  is  a  good  iVarriagc, 
v^hatever  their  age  may  be.  And  in  law  it  is  fo  far  a 
Marriage,  that  if  at  the  age  of  confcnt  they  agree  to 
continue  together,  they  need  not  be  married  again.  C?. 
Lit.  79.  It  the  hulband  be  of  years  of  dilirrction, and 
the  wife  under  1  z,  when  (he  comes  to  years  of  difcrction, 
he  may  difagre;  as  well  as  (he  m.=y  ;  ft  r  in  contrails  the 
obligation  muA  be  mutual ;  both  muH  be  bound  or  nei- 
ther ;  and  fo  it  is,  lUe  turf-^^  when  the  wife  is  of  years  of 
difcretion,  and  the  hulband  under.  Co.  Lilt.  79. 

Ifpcrfons  arc  married  dcfore  the  age  of  coiUcnt,  ihey 
may  at  that  age  difaeree  and  marry  again,  without  any 
divorce  :  though  if  they  once  give  confent  when  at  age, 
f^cy  cannot  afterAaids  difagrce;  and  when  they  are 


married  before,  there  needs  net  a  new  ^^3r^l^ge,  if  they 
agree  at  that  age.  1  /*^- 33  :  z  liJz.  A  woman 
cannot  difagree  within  her  age  of  tuclve  ycar$,  till  which 
the  Marriage  comiuues;  and  before  that  time  her  dif- 
agreemcnt  is  void,  i  Djnv,  659.  Though  if  a  man 
marries  a  woman  under  that  ag**  afterwards  flie, 
within  her  age  of  confcnt,  diiagrets  to  the  Marriage, 
and  at  her  age  of  twehc  years  marries  another;  now 
the  firll  Marriage  is  abfoluiely  diflblved,  fo  that  he  may 
take  another  wife  ;  for  although  the  difagrcement  with- 
in the  age  of  confcnt  was  not  lutncienT,  yet  her  taking 
another  hufhand  at  tbe  age  of  confent,  ^nd  cohabiting 
with  him,  affirms  the  difagrcement,  and  fo  the  lirfl  Mar- 
riage is  avoided.  Mocr,  575,  764.  If  after  difigrccment 
of  the  panics,  at  the  age  of  confent  ihcy  agree  to  the 
Marriage,  and  live  together  as  man  and  wife,  ihc  Mar- 
riage hath  continuance,  notwithlUnding  the  former  dif- 
agreement;  but  if  the  difagrcement  had  been  before  the 
Ordinary,  they  could  not  afterward*  agree  again  10 
make  it  a  good  Marriage,  i  Danv.  Abr.  699.  But  now 
the  agreement  after  12  or  1+  would  not  be  binding  on 
the  infant,  if  the  Marriage  was  ivi.-heut  baani ;  or  by  li- 
cence, and  without  confent  of  parents,  guardians,  is'e. 
and  the  inf:-nt  was  not  a  widow  or  widower;  for  the 
Marriage-Act  makes  all  fuch  Marriages  vmd.  Sec ^at. 
26  Geo.  2,  c.  3  3  ;  1  Inji.  79,  b.  in  n. 

If  either  party  be  under  fevcn  years  of  age,  conlraAi 
of  Mifriagc  are  abfolutely  void ;  but  Marriages  of 
Princes  made  by  the  State  in  their  behalf,  at  any  age, 
are  held  good ;  though  many  of  thofe  contrads  have 
been  Drokcn  through.  Swinb.  Matrimen.  Cen:r.  See 
fVard'j  Law  ef  Nattenj. 

The  ab  vc  propofition,  "  that  in  contra^s  the  obli- 
gation mufl  be  mutual,"  has  been  ccnfured  as  too  gene* 
lally  exprcfled  ;  for  there  are  various  contracls  between 
a  pcrfon  ol  full  age  and  a  minor,  in  uhich  the  former  is 
bound  and  the  latter  is  not.  The  authorities  fecm  deci* 
five,  that  it  is  true  with  regard  to  the  contrail  of  Mar- 
riage, referred  to  the  ages  of  14  and  12;  but  it  has  alfo 
long  been  clearly  f-.*iilcd,  that  it  is  rot  true  with  regard 
to  centrals  of  Marriage,  referred  to  the  minority  under 
2 1 .  For  where  there  are  mutual  promifcs  to  marry  be- 
tween two  perfons,  one  of  the  age  of  2 1 ,  and  the  other 
under  that  age,  the  firft  is  bound  by  the  contraft,  and  on 
the  fide  of  the  minor  it  is  voidable  ;  or  for  a  breach  of 
the  promifc  on  the  part  of  the  perfon  of  full  age, 
the  minor  may  maintain  an  aition,  and  recover  damages  ; 
but  no  adion  can  be  maintained  for  a  fimilar  breach 
of  the  contrad  on  the  fide  of  the  minor.  Stra,  937 ; 
Fiizgibb.  175.  27;. 

Another  incapacity  arifcs  from  rvam  of  tcnfent  cf  fx* 
rtntt  and  guardians.  By  the  Common  Law,  if  the  parties 
ihemfelves  were  of  the  age  of  confent,  there  wanted  no 
other  concurrence  to  make  the  Marriage  valid  ;  and 
this  was  agreeable  10  the  Canon  Law ;  but  by  fevcral 
fiaiutes,  'viz.Jfaii.  6  W  7  3.  c6:  7  6f  8 /r.  3.  r.  35, 
penalties  of  i<x;A  are  laid  on  every  clergyman  who  mar- 
ries a  couple  cither  without  publication  of  banns  (which 
m::y  give  notice  to  p3rcnts  or  guardians)  or  without  a 
licence,  loobtain  which,  the  confent  of  parents  or  guar- 
dians mull  be  f^om  to  ;  and  the  man  fo  married  forfeits 
10/.  and  the  panlh  clerk,  ISc.  aCitling  5V.  Thefc  Ih- 
tutcs  are  confirmed  by^ur.  10  Ann.  t.  19,  and  extended 
to  privileged  p!.ices ;  fo  thai  if  a  parfon  offending  be  a 
pritoncr  in  any  place,  on  convii^ion  he  iTiall  be  removed 
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to  the  county  gaol,  there  to  remam  in  execution  charged 

with  the  fail!  jjenalty  of  loc/.  iifr.  Before  thefc  Hftiutcs 
an  itiformaiion  was  e-ihibUed  apiinft  cf*riain  perlons  for 
combination  in  procuring  a  cbnucilinc  Mantage  In  the 
niphl,  without  banni  ot  licence,  lictwccn  a  roaid-fervant 
anJ  a  young  gentleman  who  was  heir  lo  an  clUte>  the 
psrion  being  in  liquor;  and  ihcy  were  fined  lOO  marlcs, 
and  ordered  to  he  committed  till  paid ;  but  it  doth  not 
appear  that  the  Marriage  could  be  made  void.  Cro, 
Car.  557. 

But  the  evil  of  clandcftine  and  improper  Marriages  is 
mure  fully  rcllratncd  by  the  following  Italule  commonly 
koown  by  the  name  of  Marriage 

JIal .  z(>  Geo.  2.  c.  33,  all  Marriages  are  to  be  either 
in  purfuance  of  banns  publifhed,  of  a  licence,  or  of  a 
ipecial  licence.  A  Marriage  in  purfu.incc  of  banns 
muft  be  (olemnized  in  one  of  the  churches  or  chapels 
where  the  banns  were  puhlilhcd.  A  Marriage  in  pur- 
fuance of  a  licence  (except  a  fpccial  licence)  muli  be 
folemntzcd  in  fuch  church  or  chapel  as  in  the  licence 
(hall  be  named  ;  all  Marriages  folemni/.cd  in  any  other 
place  than  a  church  or  fuch  chapel,  unlefs  by  fpccial 
licence,  or  without  publication  of  banns  or  a  licence  of 
Marriage  from  a  pvrfon  having  authority  to  grant  the 
fame,  (hall  be  void  ;  and  all  Marriages  folemnizcd  by 
licence,  where  either  of  the  panics,  nut  being  a  widower 
or  widow,  (hall  be  under  the  age  of  twcntv-one  years, 
which  ftiall  be  had  without  the  confcnt  of  father,  guar- 
dian, fhall  he  void.  No  parl'on,  vicar,  lie.  fliall  be 
obliged  10  publifh  banns  of  matrimony,  unlcfi  the  per- 
foni  to  be  married  (hall  feven  days  before  the  time  re- 
quired for  the  firft  publication,  deliver  to  him  a  notice 
in  writing  of  their  true  names,  and  of  the  houfe  or  houfes 
of  their  refpcflive  abode  within  fuch  parift),  .  and  of 
the  time  they  have  dwelt  io  fuch  houfe  or  houfes.  All 
banns  (hall  be  publilhcd  upon  three  5i(j?-/a)-i,  or  holidays, 
next  preceding  the  Marriage  in  the  pariih  church,  cT'c. 
where  the  perfons  to  be  married  (hall  dwell.  If  they  dwell 
in  divers  parithcs,  then  in  the  parifli  church,  iSc.  where 
each  of  them  (hall  dwell ;  if  in  an  extra- parochial  place, 
then  in  the  pari(h  church,  dr***.  adjoining. 

After  folcmnizaiton  of  any  Marriage  under  a  publi- 
cation of  banns,  it  (hall  not  be  neceHary,  in  fupport  of 
fuch  Marriage,  to  give  any  proof  of  the  a^ual  dwelling 
of  the  parties  in  the  rcfpc^livc  parifhes,  if'f.  wherein 
the  banns  of  Marriage  were  publiflicd,  nor  fhall  any  evi- 
dcncc  be  received  to  the  contrary,  in  any  fuit  touching 
the  validity  of  fuch  Marriage. 

No  licence  of  Marriage  fliall  be  granted  by  any  arch- 
bifhop,  bilhop,  ij<,  to  folemnizc  any  Marriage  in  any 
o:her  church,  than  in  the  pariih  church.  iSc.  with- 
in which  the  ufual  place  of  abode  of  one  of  the  parties 
fliall  have  been,  for  four  ivccks  immediately  before  the 
granting  fuch  licence  :  if  both  or  either  of  the  parties 
(hall  dtvcll  in  an  extra-parochial  place,  then  in  fomc  parifh 
church  adjoining.  Nothing  herein  contained  lhall  extend 
to  prevent  the  archbilhop  of  Canterbury  from  grap'-ng 
fpccial  licences. 

Wiicrc  any  Marriage  is  by  licence,  it  fhall  not  be  ne- 
cefTary  to  give  any  proof,  that  the  ufual  place  of  abode 
of  one  of  the  parties,  for  four  weeks  as  aforcfsid,  was  in 
the  pariih,  \sc.  where  the  Marriage  was  fclcmnizcd  ;  nor 
fhall  any  evidence  be  received  to  the  contrary,  in  any 
^uit  touching  the  validity  of  fuch  Marriage.    All  Mar- 
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riagcs  hy  licence,  where  either  of  the  panics,  rot  being 
a  widower  or  widow,  ftiall  be  under  the  age  of  iwciiiy- 
one  years,  which  (liall  be  had  without  the  confent  of  his 
or  her  father  if  living,  or  if  dead,  of  his  or  her  guardian, 
and  if  no  guardian,  of  his  or  her  mother  if  living  and 
unmarried,  and  if  no  mother  living  and  unmarried,  then 
of  the  guardian  appointed  by  the  Court  of  Chancery, 
fhall  be  void.  If  guardirm  or  mother,  or  any  of  them 
where  confent  is  made  ncccflary,  be  mn  comja  mrntitt 
beyond  fca,  or  refufc  to  confent,  and  the  Lord  Chan- 
cellor ihall  declare  it  to  be  a  proper  Marriage,  that  fhall 
be  as  cfTc^ual  as  if  the  guardian  or  motherhad  confented. 

All  Marriages  fliall  be  folcmnizcd  in  the  prcfencc  of 
two  or  more  witneffes  btfidts  the  minilttr.  No  minirtcr, 
i^c.  folcmnizing  Marriage  between  perfons,  both  or  one 
of  whom  (hall  be  under  the  age  of  twenty-one  year», 
after  banns  publiOied,  fliall  be  punilhable  by  ecdcftaflical 
ccnfurc  for  (olemnizing  fuch  Marriage  without  confent 
of  parents  or  guardians,  whofe  confent  is  required  by  law, 
uniefs  fuch  parfun,  iJ^c.  fhall  have  notice  of  fuch  difTent. 
And  in  cale  fuch  parent  or  guardian  fhatl  openly  declare 
in  the  church,  (^r.  at  the  time  ul  fuch  publication,  hii 
dtffcnt  to  (uch  Marriage,  futh  publication  of  banns  lhall 
be  void. 

If  any  perfon  fhall  folcmnize  matrimony  in  any  other 
place  than  a  church,  Is'e.  where  banns  have  been  ufually 
publilhid.  unlcfs  by  fpectul  licence,  or  fhall  fotemnizx 
niairimony  without  publication  of  banns,  unlefs  licence 
of  Marriage  be  firll  had  and  obtained  from  fome  perfon 
having  authority  to  giaitt  the  fame,  every  fuch  perfon 
knowingly  (b  offending,  lhall  be  tranfportcd  for  fourteen 
years,    'i'he  profccuiion  to  be  within  three  years. 

To  make  a  f  tlfe  entry  in  a  Marriage  Regidcr ;  to  alter 
it  when  made  ;  to  forge  or  counterleii  fuch  entry,  or  a 
Marriage  licence  ;  to  caufc,  or  procure,  or  aft,  or  afliil 
in  fuch  forgery;  to  utter  the  fame  as  true,  knowing  ic 
to  be  counterfeit ;  or  to  deftroy,  or  procure  the  dcllruc- 
tion  of  any  regiUcr  in  order  to  vacate  any  Marriage,  or 
fubjc^l  any  perfon  to  the  penalties  of  this  a^j  all  thefc 
offences  knowingly  and  wilfully  committed,  fubjcft  the 
party  to  the  guilt  of  felony  without  benefit  of  clergy. 

No  fuit  Oiatl  be  in  any  HcclefialHcal  Court  to  compel  a 
celebration  of  Marriage,  by  rcafon  of  any  contraft,  whe- 
ther frr  vfr&ij  dt  pre,c»ttt  or  dt  /Mturo.  This  aft  not  to 
extend  to  Jewj,  Quakers,  or  S<:sriand,  nor  to  the  Mar- 
riages of  any  of  the  Royal  Family  ;  as  to  which  latter 
fee  this  Diftionary,  title  A'/aj  11. 

ThccHcft  of  the  above  aft,  as  relates  to  the  confent 
of  parents,  (^t.  may  be  thus  fhorily  flated  :  I'he  party 
under  age  marrying  by  licence,  if  a  Minor,  and  not 
having  been  married  before,  mull  have  the  confent  of  a 
father  if  living;  if  he  be  dead,  of  a  guardian  laiv/vlly 
app^iMttd\  if  there  be  no  fuch  guardian,  then  of  the  mo- 
ther if  fhe  is  unmarried ;  if  there  be  no  mother,  then  of 
a  guardian  appointed  by  the  Court  of  Chancery.  The 
guardian,  whofe  confent  is  interpofcd  between  that  of 
tbe  father  and  that  of  the  mother,  muft  either  be  atclla- 
mentary  guardian  appointed  by  the  faiher'f  will,  or  a 
guardian  appointed  by  Chancery ;  or  if  there  is  no  fuch 
guardian,  and  the  Minor  is  under  the  age  of  14,  and  has 
lands  by  defccnt,  perhaps  the  confent  of  a  focagc  guar- 
dian would  be  fuliicient ;  though  it  might  not  be  pru- 
dent to  rely  upon  it  alone,  and  fucli  an  early  Marriage 
now  fcldom  happens,  i  Comm*  438,  in  n% 
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In  iraJinfir  this  l>atute  it  fhouM  be  attended  to ;  that 
the  claufe  lor  annulling  the  Marriages  of  infants  uithout 
the  confcnt  of  parents  or  guardians,  is  rcrtriiled  to  Mar- 
tixgei  by  licence;  fo  that  the  Marriage  of  an  infant 
without  luch  confcnt  m.iy  llill  be  good  wiicrc  banns  arc 
regularly  publiilietl,  nnlcfs  a  dillcnt  is  0[>cnly  declared 
by  the  parent  or  guardian  in  the  church  or  chapel  at  the 
time  of  publiQiing.  in  which  latter  cafe  the  ilatute  makes 
the  banns  void.  Ai  to  the  Marriages  without  either  li- 
cence or  bann!,  which  are  ulually  termed  JanJr^iite,  they 
are  univrrfally  annulled  by  thii  lUtute.  Sibtland  being 
ctprcfsiy  excepted  out  of  this  lUtutc.  in  confequcrcc  of 
thi»,  fo  much  of  the  ad  as  was  calculated  to  defeat  the 
Marriages  of  Minors  without  the  confcnt  of  parents  or 
guardians,  hath  been  frequently  evaded,  by  going  into 
Sce.la/iJ  to  be  married  there,  and  returning  to  En^lefiif 
immediately  afterwards.  Indeed  the  validity  of  fuch 
Marriigcs  was  once  <iuelUoned  ;  and  though,  in  general. 
Marriages  are  governed  by  the  laws  of  the  country  in 
which  they  are  celebrated,  yet  it  was  doubted  whether 
the  l.x  Uci  ought  to  be  applied  to  a  cafe,  accompanied 
\iith  circumtlances  fo  (Irongly  marking  the  intent  to 
evade  the  law  of  Etg/ant^.  See  2  Burr.  1079.  But  this 
point  feems  now  fully  fettled  in  favour  of  the  Scottif 
Marriages  by  a  decifion  of  the  Court  of  j1rchei»  which 
was  afterwards  confirmed  in  the  Court  of  Delegates. 
However,  it  may  not  be  amifs  to  recoiled,  that  there 
have  been  perfuns  of  authority,  who  will  not  allow  fuch 
cafes  of  apparent  cvafion  of  the  law  of  any  country  to 
fall  within  the  principle  on  which  the  itx  Uci  is  indulged. 
Sec  I  inj}.  796,  in  n. 

The  Marriage  of  a  female  badard  with  the  confcnt  of 
hei  putatix-e  father  is  fufiicicnt  to  gain  a  fettlemcnt  al> 
though  fhe  was  under  age  at  the  time  of  the  Marriage. 
CcnjVs  Sot/,  u.  85.  //.  121.  On  the  fame  principle,  a 
Marriage  between  two  infants  folcmnized  by  means  of  a 
procured  licence,  and  without  the  confent  of  cither  pa- 
rents or  guardians,  is  not  fufHcient  to  gain  a  fettlcment, 
although  both  the  parties  are  illegitimate,  for  fuch  Mar- 
riage is  void  by  the  Marriage-ad.  1  Term  Rtp.  96. 

As  the  above  ad  requires  that  the  Marriage  fhould 
be  celebrated  in  fome  parifh  church  or  public  chapel 
where  banns  had  been  ufualiy  publifhed  [i.  #.  before 
25  Mar.  175.01  Court  of  K,  B.  were  obliged 
to  declare  a  >larriagc  void  which  had  been  folcmnized 
in  a  chapel  eredcd  in  176$.  Doug.  6^9.  And  as  there 
were  many  Marriages  equally  defcdive,  an  ad  of  par- 
liament immediately  pafled,  which  legalized  all  Mar- 
riages celebrated  in  fuch  churches  or  chapels  fince  the 
paffing  the  Marriage-ad,  and  indemnifying  the  clergy- 
man from  the  penalties  incurred.  Stai.zt  G«.3.f.53. 

ji  fcurth  legal  incapacity  of  contfading  Marriage  is 
nvant  cf  reafen,  without  a  competent  fharc  of  which,  as 
no  other  fo  neither  can  the  matrimonial  contrad  be  valid. 
I  Rel.  Mr.  257.  See  title  iJtatt  and  Lt-na!iei  IV. 

Laftly,  the  parties  mutl  not  only  be  willing  and  able  to 
contrad,  but  ^dually  mufl  contrad  themfelves  in  due  form 
of  law,  to  make  it  a  good  civil  marriage.  Any  contrad 
made  /*t  'vrrha  de prafenti^  or  in  wordsof  the  prefeni  tenfe, 
and,  in  cafe  of  cohabitation,  ftr  utrhadt  futura  alfo,  be- 
tween perfons  able  to  contraft,  was,  before  the  Marriagc- 
ad  ibnve  Hated,  deemed  a  v.iltd  Marriage  to  many  pur- 
pofcs,and  the  parties  might  be  compelled  in  the  Spiritual 
Courts  to  celebrate  win /a<it  taUJia.  B  uc  Utefe  verbal  con- 


trads  are  now  of  no  force  to  compel  a  future  Marriace, 
It  is  held  to  be  alfu  efTemiaJ  to  a  Marriage,  that  it  l>e 
performed  by  a  pcrfon  in  orders.  Wi.  1 19 :  See  Bhtt, 
Stf.  Ca.  232  :  I  U'i//.  74;  though  the  intcrvcniion  of  a 
pricii  to  folcmni'/c  ihii  contrad  is  merely  pcf.tfji^ 
and  not  jurii  naturaln  aut  dfvint ;  it  being  faid  that  the 
Pope  lamcftnt  ill.  was  the  £rll  who  oidained  the  cele- 
bration of  Marriage  in  the  church,  before  which  it  was 
totally  a  civil  contrad.  Mocr^  170.  And  in  the  times  of 
the  Grand  Ribellion  .lU  Marriages  were  pcriormcd  by 
the  Jurticcs  of  the  Peace;  and  ihofc  Marriages  were  de- 
clared, valid,  without  any  frcHi  folcmnization,  by  fiat, 
12  Car.z.  f.33. 

On  the  whole,  as  the  law  now  flands,  it  may  be  col- 
ledcd,  that  noMarriagc  by  the  'I'cmporal  Law  is,  ippfaUp, 
':;0/./,that  i$  celebrated  —  by  a  pcrfon  in  orders — m  a  pa- 
rifh church  or  public  chapel ;  (or  clfewhcre  by  fpccial 
difpenfation  ;)»in  purfuance  of  banns  or  .t  licence— be- 
tween fingle  perfons— confen ting— of  found  mind— and 
of  the  age  of  2 1  years—  or  of  the  age  of  1 4  in  males,  and 
■  a  in  females,  with  confent  of  parents  or  guardians ;  or 
without,  in  cafe  of  widowhood.  And  no  Marriage  is 
voidable  by  tlic  EccIefiaiHcal  Law  after  the  death  of 
cither  of  the  parties;  nor  during  their  lives  unlefs  for 
the  canonical  impediments  of  prc-contrad  ;  (if  that  in- 
detds  llill  cxifl»;)  of  confanguinity,  and  of  ahlmty,  or 
corporeal  imbecility  fubfiiling  previous  to  thcMaiTiage. 
1  ilsmm.  449> 

In  this  place  it  will  not  be  inapplicable  to  notice  the 
offence  of  the  F^rahU  AhduSinn  and  Marriage  of  Ifomtn ; 
a  crime  vol^arly  called  Stealing  an  Httrt/s.  By  fiat,  5 
H.  7.  t.  2,  u  isenaded.  that  if  any  pcrfon  fhall  for  lucre 
take  any  woman,  being  maid,  widow,  or  wife,  and  hav- 
ing fubtlancc  either  in  goods  or  lands,  or  being  heir  ap- 
parent to  her  anceltors,  contrary  to  her  will ;  and  after- 
wards ihe  be  married  to  fuch  mifJocr,  or  by  his  confcnt 
to  another,  or  defiled;  fuch  perfon,  his  procurers  and 
abettors,  and  fuch  as  knowingly  receive  fuch  woman, 
fhall  be  deemed  principal  felons:  and  hy  fiat,  ig  Eliz, 
e.  9,  the  bencEt  of  clergy  is  taken  away  f  rom  all  (uch 
felons  who  fhall  be  principals,  procurers,  or  accellbries 
htfore  the  fad.  In  the  conllrudion  of  this  ftatute  it  hath 
been  determined,  ifl.  That  the  indidment  mull  alledge 
that  the  uktng  was  for  lucre,  for  fuch  are  the  words  of 
the  fVatute.  1  Ha^vk.  P.  C.  r.  41.  2d,  In  order  tJ  Ihow 
this,  it  moA  appear  that  the  woman  has  fublhnce  either 
real  or  perfonal.  or  is  an  heir  apparent.  1  Hal.  P.  C. 
660  :  I  Hatuk.  P.  C.  c.  42.  3d!y,  It  mufl  appear  that 
(he  was  taken  away  againll  her  will.  4thly,  It  mull  alfo 
appear,  that  fhe  was  aucnvards  married,  or  deiilcd.  And 
though  potfiijly  the  Marriage  or  defilement  might  be  by 
her  fabfequent  confent,  being  won  thereunto  by  flatteries 
after  the  taking,  yet  this  is  firlcny,  if  the  firfl  taking 
were  a|;ainft  htr  will.  1  Hal.  P.  C.  660.  And  fo,  *i//V/ 
w^a,  if  the  woman  bt  originally  taken  away  with  her 
own  confcnt,  yet  if  afterwards  rt-fufe  to  continue 
with  the  offender,  and  be  forvfd  a^inft  her  will,  fhe 
may  from  that  time  as  properly  be  faid  to  be  taken 
againll  her  wiH,  as  if  (be  had  never  uiven  any  confent  at 
all ;  for,  till  the  force  was  put  upon  her  fhe  was  in  her 
own  powen  I  fla-ui.  P.C.  c.  42.  It  is  held,  that  a 
ivoraan,  thus  taken  away  and  married,  may  be  fworn 
and  give  cvid:*nce  againll  the  jlfcndcr,  though  he  is  her 
hufband  de  /aSs,  contrary  to  the  general  xulc  of  law ; 
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becaure  he  is  no  hu(band  de  juri^  in  cafe  the  adual  Mar-  i 
riagc  was  alfo  againft  her  will,  i  Hal,  P,C.  66t.  In 
calcs  indeed  nhere  the  a£lual  Marriage  is  good,  by  ihc 
confent  of  the  inveigled  woman  obtained  alter  her  forci- 
ble abduction,  HaU  feems  to  quelUon  how  far  her  cvi* 
dcncc  fliould  be  allowed:  but  other  authorities  fccm  to 
agree  that  it  fliuuld,  even  then,  be  admitted ;  ellccming  it 
abfurd  that  the  oiTender  (hould  thus  take  advp.ntage  of 
his  own  wrong  ;  and  that  the  very  afl  of  Marriage, 
which  is  a  principal  ingredient  of  his  crime,  fliouId,l)y 
a  forced  conilrudtion  of  law,  be  made  ufe  of  to  Hop  the 
mouth  of  the  moll  material  witncfs  againA  him.  Sec  d  o. 
Car.  488  :  3  Ki^.  193  :  5  State  ?V.  455  ;  and  tJiis  Die 
tionary,  title  Barcn  anJ  Feme  I.  2. 

An  inferior  degree  of  the  fame  kind  of  offence,  but  not 
attended  with  force,  is  puniihed  Jfat.  4  Cf'  5  /*.  £5"  M. 
r.  8,  which  enadU,  that  if  any  perlbn  above  the  age  of 
14,  unlawfully  (hall  convey  or  take  away  any  woman 
child  unmarried  ;  (which  is  held  to  extend  to  baflards  as 
well  as  legitimate  children,  1162;)  within  the  age 
of  16  years,  from  the  polVctlion  and  againll  the  will  of 
the  father,  mother,  guardians,  or  governors,  he  rtiall  be 
imprifoned  two  years,  or  fined  at  the  difcrciion  of  the 
Jutiice« ;  and  if  he  deiloA'ers  fuch  maid  or  woman  child, 
or  without  the  confent  of  parents  contrafls  mairimuny 
with  her,  lie  lhall  b=  imprifoned  (ivc  years  or  fined  at 
the  difcrction  of  the  Julliccs,  and  She  lhall  forfeit  alt 
her  lands  to  her  next  of  kin  during  the  life  of  her  faid 
hulband.  But  this  latter  part  of  the  ail  is  now  rendered 
almolt  ufclcfs  by  the  provifions  of  the  Matriagc  A£l, 
which  make  the  Marriage  [unlefs  by  banns]  totally  void. 
See  4  Comm.  f .  1 5.  pp.  20S,  9. 

Thcic  llolen  Marriages  under  the  age  of  16  being 
ufually  upon  mercenary  views,  this  lall  a(Jl,  bcfides  pu- 
niJhing  the  fcducer,  wifely  removed  the  temptation  ;  [as 
to  Aa;/*//.]  It  has  been  decided  in  the  Court  of  Exchequer 
that  the  woman  in  this  cafe  forfeits  her  lands  only  dur- 
ing  the  life  of  her  hulband.  j^mhl.  73.  Though  the 
more  natural  conflruAion  of  the  llalute  ieems  to  be,  thiit 
the  next  heir  lhall  rci-tin  them  during  the  life  of  the  wife, 
even  after  the  death  of  the  hulband.  i  Bro.  C.  R.  2  j. 

An  ancient  Jlat.  H.  (>.  c  9,  ftill  appears  on  our  Sta- 
tute-books, to  invalidate  bonds  and  fecuritics  taken  from 
women  under  durefs  of  imprifonment  by  threats  of 
forcible  Marriage,  is'c. 

Matrimsnial  cauffs,  or  injuries  refpefling  the  rights 
of  Marriage,  arc  one  branch  of  the  Kcclcfiallical  Jurif- 
di^iun:  though  if  Marriages  arc  conftdered  in  the  light 
of  mere  civil  contrails,  they  do  not  feem  to  be  very  pro. 
pcrly  of  fpiritual  cognifance.  This,  however,  was 
cft".:^t'.'d  by  the  ufurpation  of  the  church  under  the  Ca- 
tholic fyltcm  ;  and  caufes  matrimonial  are  now  lb  pecu- 
liarly ecJeliaiiical,  that  the  Temporal  Courts  will  never 
interfere  in  controverfics  of  this  kind,  unlcfs  in  fomc 
particula.-  cafes  :*a.s  if  the  Spiritual  Court  do  proceed 
to  call  a  Marriage  in  queliion  after  the  death  of  cither 
of  tlie  parties  ;  tl^iis  the  Courts  of  Common  Law  will 
prohibit,  bccaufe  it  tcmis  to  baUardizc  and  difinhcrit  the 
iuue ;  who  cannot  fo  well  defend  the  Marriage  as  the 
panics  ihemfelvcs,  when  both  of  them  living,  might 
iiave  done. 

Of  matrimonial  caufes  one  of  the  fir/l  and  principal  is» 
caujH  jaditatiQm%  matrhnonii ;  when  one  of  the  parties 
bodlh  or  gives  out^  that  he  or  (he  is  married  to  the  other,  i 


I  whereby  a  common  reputation  of  their  matrimony  may 
enfue.  On  this  ground  the  party  injured  may  libel  the 
other  in  the  Spiritual  Court;  and  unlefs  thc'dcfcndant 
undertakes  and  makes  out  a  proof  of  the  actual  Mar- 
riage, he  or  flic  is  enjoined  perpetual  filcncc  on  that 
head ;  which  is  the  only  remedy  Kcclcfiallical  Courts 
can  give  for  this  injury.  Anuiher  fpecics  of  matrimo- 
nial caufes  was  when  a  party  contradted  to  another, 
brought  a  fuit  in  the  Ecclefiaflical  Court  to  compel  a 
celcbraiion  of  the  Marriage  in  puriuance  oi  fuch  con- 
tradl ;  but  this  branch  of  caufes  is  now  cut  cfF  entirely 
by  the  Marriage-Atfl  above  flated.  The  fuit  for  rcft:- 
lution  of  conjugal  rights  is  alfo  another  fpecies  of  matri- 
monial caufes ;  which  is  brought  whenever  either  tiic 
hulband  or  wife  is  guilty  of  the  injury  of  (ubtra£lion,  or 
lives  fcparatc  from  the  other  without  any  fullicient  rea- 
fon  ;  in  which  cafe  the  ecclefiallical  jurifdicVion  will 
compel  them  to  come  together  again,  if  cither  party  be 
weak  enough  to  dclirc  it  contrary  to  the  inclination  of 
the  other.  Sec  3  Co/nm.  c.  7.  p.  93,  4.  Diistrus  and 
fuits  for  Alimtny  are  alfo  fuhjedls  of  cccIcfiaUical  jurifdic- 
tion,  as  to  which  fee  this  Ditlionary,  tiilcs  Barcn  and 
Feme  XI :  Di'vcrce. 

The  Temporal  Courts  by  the  JIat.  28  Hdn.  8.  c.  7, 
arc  to  determine  what  Marriages  are  within  or  without 
the  Lcvitical  degrees ;  and  prohibit  the  Spiritual  Courts 
if  they  impeacii  any  pcrfons  for  marrying  within  thcfc 
degrees.  And  it  is  faid,  were  it  not  for  tiiai  llatute,  we 
(hould  be  under  no  obligation  to  obferve  the  Lcvitical 
degrees,  f-'augb.  206  ;  2  f^mt.  9. 

Although  matrimonial  caufes  have  been  for  a  long  time 
determinable  in  the  Ecclefiallical  Courts,  they  werenotfo 
from  the  beginning;  for  as  well  caufes  of  matrimony  as 
teflamentary  were  civil  caufes,  and  appertained  to  the  ju- 
rifdiiiion  of  the  civil  magillrate,  until  Kings  allowed  the 
clergy  cognifance  of  them.  Da-jis'j  /i,p.  51.  If  perfons 
married  are  ht/ra  annoi  nitbiUs,  the  Ecclefiallical  Judges 
are  to  judge  as  well  of  the  aircnt,  whether  fufHcieni,  tSc 
as  of  the  ftrll  contract ;  and  where  they  have  cognifance, 
the  CommoH'Law  Judges  ought  to  giie  credit  to  their 
fcnicnccs,  as  ihcy  do  to  our  judgments.  7  Rep.  23.  See 
the  Dutiht/s  of  KiKgJlvK^s  Ca.  1 1  St.  Tr.  198. 

Loyahy  or  lawfuiucfs  of  Marriage  is  always  to  be 
tried  by  the  Bifiiop's  ccrlificale  :  or  inquifition  taken  be- 
fore him^on  examination  of  wiinclTes,  £?£■,  303. 
If  the  right  of  Marriage  come  naturally  in  qudiioti,  as 
in  dower,  55V.  the  lawfulncfs  of  Marriage  is  to  be  tried 
by  the  Uilhop's  certificate:  but  in  a  perfonal  adioo, 
where  the  right  of  Marriage  is  not  in  qucUion,  it  is  tri- 
able by  a  Jury  at  Common  Law.  I  if-v.  41.  Whether  a 
woman  is  married,  or  fhe  is  the  wife  of  fuch  a  perfon,  is 
triable  by  a  Jury :  and  in  perfonal  ailions  it  is  right  to 
lay  the  matter  upon  the  faii  of  the  Marriage,  to  make  it 
ifiuablc  and  triable  by  a  Jury,  and  not  upon  the  right  of 
the  Marriage,  as  in  real  adioiis  and  appeals.  1  IttJ}.  1 1  z  ; 
3^/7/*.  64.  If  the  M:i triage  of  the  hulband  h  in  qusf- 
lion.  Marriage,  in  right  ought  to  be*,  and  that  fhall  be 
tried  by  ccriificaie.  1  /..-w;.  55.  Dut  if  on  covenant  to 
do  fuch  a  thing  to  another  upon  the  Mariiagc  of  a  man's 
daughter,  the  party  alledges  that  he  d'd  marry  her,  c3V. 
this  lhall  be  ii  ied  prr  pajs  \  for  the  Marriage  is  only  in 
ifTue,  and  not  wheth«.-r  he  was  lawfully  elpoufcd.  Cro. 
Cur.  102. 

Conditions  againft  marrying  generally  arc  void  in  law; 
I  and  if  a  contbiion  is  annexed  to  a  legacy,  as  where 
I  i  z  money 


MARRIAGE, 


jnoBey  is  gi^'e^  to  t  uoman,  on  condition  that  ihe  mar.  l 
rics  (vith  confcnt  of  fuch  a  perfon,  (sfc.  I'uch  a  condition  I 
is  void  by  the  £cclefiailic?.l  Law>  bccaufe  the  Marriage  < 
ought  to  be  free  without  coercion ;  yet  it  is  fiid  it  is  not 
fo  at  the  Common  Law.  2         Mr.  116:  :  Pcjl'.  5S, 
59  :  2  Li/J.  192.  See  title  CandittiK  ;  Lt^a^y- 

Of  the  EftS  ef  Marnfl^f,  hy  oftratien  rf  /a~v. — By 
Marriage  with  a  woman  the  hulband  is  enii;led  to  all  licr 
cilate  real  and  pcrfonal ;  and  the  ctXct\%  01  Marriage  arc, 
l^at  the  hufband  and  wife  arc  accounttd  one  pcrfon, 
and  he  hath  povvct  over  her  pcrfon  asKcU  atcAate,  U*.,  ' 
I  /«/?.  3j7- 

I'he  wife  doth  partake  of  the  name,  fo  of  the  nature 
and  condiiiofi  of  the  hnfband  bv  t}ic  Marfiige;  for  if 
file  be  an  Earl's  wife,  ihe  is  a  Cotuitf  IV  ;  if  a  Knight's  ' 
wife,  a  Lady  ;  and  if  he  be  an  alien  and  made  a  deni- 
zen, the  wife  is  fo  likewife.  39  H.  6.  45 :  4  //.  7.  31  * 
Jtre.  499. 

There  being  divers  advantages  by  Marriage,  to  the 
man  and  the  woman;  therefore  on  promifc  of  Marriage, 
damages  may  be  recovered,  if  either  party  rcfufc  to 
marry  ;  but  the  promife  mjill  be  mutual  oci  both  fides, 
to  ground  the  a£lion.  l  Sa.'i.  24.  And  if  there  be  reci- 
procal promifcs  of  Marriage,  as  the  woman*s  promifc  to 
the  man  is  a  good  coniidcration  to  make  his  obligatory  ; 
fo  his  promifc  to  her  n  a  futTicient  confidcration  to  make 
hers  binding:  and  though  no  time  for  Marriage  be  agreed 
on,  if  th;  pLiiniiff  prove  tender  and  offer  to  jnarry  de- 
fendant, and  rcfufal  by  defendant,  or  if  defendant  marry 
another,  whereby  performance  of  the  promifc  is,  in  law, 
rt-ndcred  impoilible,  aflion  lic«,  and  damzgci  are  reco- 
verable. CaribiiUy  467.  Thefe  promifes  arc  not  afleil- 
cd  by  the  provifions  of  the  Marriage  AA,  as  relates  to 
anions  brought  for  their  non-pcfformancc. 

if  a  man  and  a  woman  make  mutual  promifcs  of  In< 
lermarruige,  and  the  man  gives  the  woman  lOoA  which 
fli«r  accepts,  in  fatisfaftion  of  his  promifc  of  Marriage, 
ic  is  a  good  difcharge  of  the  contra^.  M»d.  Caf.  1 56. 
By  the  Statute  of  Frauds,  Jlat.  29  Car.  z.  c,  3,  no  ac- 
tion fhall  be  brought  upon  any  agreement  on  confider* 
atton  of  Marriage,  except  it  be  put  in  writing,  and 
figncd  by  the  party  to  be  charged,  l^^.  And  where  an 
agreement  relating  to  Marriage  murt  be  in  writing  after 
a  year,  and  when  it  need  not,  "jtJe  Siint.  353.  Obfcrvc 
the  words,  they  are  upon  any  airrcemcnt  on  tcnfidera- 
tian  of  Marriagfy  which  is  efrcntially  different  from  mu- 
tual promifes  of  the  parties  to  marry  e-ich  other.  And 
which  latter  arc  not  within  the  (latuic.  Sec  title  Ajptmp- 
Jit  II.  A  promifc  of  a  father  by  letter  to  give  money  in 
Marriage  with  his  daughter,  is  a  futHcictit  promifc  in 
writing,  within  the  tUtute.  2  FtHt.  361.  Where  a  per- 
fon  promifes  to  give  his  daughter  weddinj;  clothes  on  tlie 
Marriage,  ftie  rtiall  have  two  fuits  one  for  the  wedding 
dav,  and  the  other  for  the  time  of  feafting  afterwards, 
according  to  the  dignity  of  the  pcrfon.  Cro.  dir.  ^3. 

Contiafb  and  bondi  for  money  to  procure  Marriage 
between  others,  have  b;cn  held  void  in  equity  :  and 
wherever  a  parent  or  goardian  infitU  upon  private  gain 
on  the  Marriage  of  cjiildren,  covenant  or  obligation 
for  it,  lhall  be  fet  afide  in  Cheatcry  as  extorted.  3  Uv. 
41:  I  Salk,  i  |;6. 

If  8  roan  before  Marriage  gives  bond  and  judgment 
to  the  wife,  to  leave  her  worth  loco/.  at  bis  death,  in 
c«nfidcralion  of  a  Marriage  portion,  this  (hall  be  m^de 


good  out  of  the  hulband's  cflatc,  and  be  fatisfied  before 
1  any  debts;  provided  a  judgmetit  be  not  obtained  againft 
(  him  with  her  confcnt.  .4n  intended  hulband,  in  confider- 
ation  of  a  Marriage,  covenanted  with  the  intended  wife, 
that  if  (he  would  marry  hiin,  and  flie  Should  happen  to 
iurvivc  him,  he  would  leave  her  worth  50c.'.  Tiic  Mar. 
riage  took  effect,  and  the  wif,;  furvived,  and  he  did  not 
leave  her  worth  that  money  ;  Hie  married  a  fecond  huf- 
band, and  he  brought  an  a^ion  of  debt  agaiutl  the  ad- 
minilUator  of  tiic  firft  hufband  for  the  500/.  Towhich  it 
I  was  objtflcd,  that  thi>  bcir.g  a  pcrfonal  aftion,  it  was 
fufpcnded  by  the  Marriage,  which  was  a  rcleafe  in  law, 
and  focxtinft;  but  the  plitintiff  had  judgment,  for  the 
aftion  is  not  fufpcnded,  bccaufe  during  the  coverture 
I  there  was  no  caufe  of  action  :  nothing  in  this  cafe  is  due 
whillt  the  coverture  tako  place,  and  the  debt  arifcs  by 
the  death  of  the  hulbaud.  Palm.  99:  2  ^id.  ^8, 

A  bond  was  given  by  a  man,  reciting,  he  was  to 
marry  A.  S.  and  that  if  the  Marriage  took  effe^i,  and 
he  did  furvlve  her,  then,  within  three  monihi  after  her 
deccafe.  he  would  pay  loihe  obligee  300/.  for  fuch  ufcs 
as  the  faid  A.  S.  by  any  writing  under  hand  and  feal, 
Itibfcribed  and  publill-eJ  in  the  prcfencc  of  two  witnefics, 
flijuld  direft  and  appoint ;  this  Marriage-bond  was  ad- 
judged good.  3  Crc.  376  :  }'e/ij.  226,  127, 

In  cafe  articles  arc  entered  into  before  Marriage,  and 
afterwards  a  fettlemtnt  is  made  different  therefrom,  the 
Courc  of  Chancery  -.vl!!  fee  up  the  articles  againrt  it ;  but 
wiicrc  both  arc  finilhcd  before  the  Marriage  had,  at  a 
time  when  all  panics  are  at  liberty,  fuch  fettlement  will 
be  taken  as  a  new  agreement  bct^vccn  them  :  this  is 
the  general  rule,  unlefs  the  deed  of  fettlement  is  cx- 
prcfsly  mentioned  to  be  made  in  purfuancc  of  the  Mar- 
riage artictct,  ^c.  whereby  the  intent  may  ftUl  appear 
to  be  the  fame.  Talk  zo.  Articles  of  Mjrriage  were 
made  for  fettling  lands  on  the  hulband  and  v.-ifc,  and  ihc 
heirs  male  and  fcmnle  of  the  body  of  the  hulband  by  the 
wife,  ts'e.  and  a  fettlement  was  drawn  contrary  to  ihck 
articles,  long  after  wliich  the  hun)and  ftiffered  a  reco- 
very, and  devifcd  the  land  to  others  ;  it  was  here  held 
to  be  nn  bar  to  the  heirs  female,  who  were  decreed  to 
have  the  land.  2  P.  H'tlliamt,  349,  35J.  Vet  it  is  faid, 
where  relief  is  to  be  given  in  equity  on  a  fettlement.  it 
rouft  be  only  to  the  perfons  who  claim  as  purchafers, 
as  the  firll  and  other  (ons ;  and  all  remainders  after  to 
the  hulband's  heirs  of  his  body,  or  his  right  heirs,  arc 
voluntary  and  not  to  be  aided.  Jhr.  Caf.  £y.  385. 

Though  a  term  to  raife  daughters  portions,  payable  at 
the  age  of  eighteen,  or  day  of  Marriage,  in  a  Marriage 
fettlement,  is  limited  in  remainder,  to  commence  alter 
the  death  of  the  father  generally  ;  or  if  it  be*  in  cafe  he 
die  without  iiTuc  male  of  his  wife,  and  fiic  dies  tirft 
without  fuch  iffue,  leaving  a  daughter,  i^V.  In  equity 
the  term  is  fitleable  during  the  litc-timc  of  the  father, 
when  the  daughter  is  eighteen  ycar«  old,  or  married ; 
bcciujc  every  thing  huh  happened  and  is  pad  n  hich  is 
eorlirgcm,  (or  it  is  impodible  there  fliould  be  iffuc  male 
of  the  wife  when  (he  is  dead ;  and  as  to  the  father's 
death,  that  is  not  contingent,  but  certain,  by  reafon  all 
nun  muji  dit:  but  if  there  is  a  contingency  not  yet  hap- 
pened, as  if  the  daughters  arc  to  be  unmarried,  cr  not 
provided  for  at  the  time  of  the  father's  death,  isV.  it  is 
otherwife.  i  SaUt,  159. 

Upon 
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Upon  M.irriagcs,  the  Settlements  generally  made  of 
the  eilate  of  the  hulbnnd,  ISc*  are  to  the  hufbaiul  for 
life,  after  In;  death  to  the  wife  for  life  for  hfr  joinrute, 
and  to  their  itTuc  in  rcniatnder,  with  limitatiun^  tu  truf- 
tces  to  fupport  contingent  ufes,  and  Icafes  to  trudecs  for 
terms  of  years,  to  raife  daughters  poriinns,  csV.  And 
they  are  made  fcvcral  ways,  by  Icafc  and  rclcafc,  fine 
and  recovery,  covenmt  to  Hand  fcit'ed  to  ufef,  lie.  Sec 
the  form  of  a  complete  M.irriagc  Settlement  in  iKe  jif>- 
ptiuiix  to  Blac^Jiene^i  AnalyftSt  with  ether  ufeful  forms 
relative  thereto  :  Sec  the  fame  alfo,  in  the  Appendix  to  ihc 
fecond  volume  of  his  Conmintarits^ 

Thefe  fettlements  the  law  is  ever  careful  to  prefervc, 
cfpccially  tliat  part  of  thcin  which  relates  to  the  wife,  of 
which  ftic  may  not  be  divelicd,  but  by  her  own  fine: 
and  if  a  woman  about  to  marry,  to  prevent  ber  hu/band's 
difpofal  of  her  land,  conveys  it  to  friends  in  trult,  and 
they  with  the  hufband,  after  Marriage,  make  fale  of  the 
fame,  the  Court  of  Chancery  will  decree  the  purchafer  to 
rcconvey  to  her.  Toihil,  43. 

Where  a  woman  on  Marriage,  by  the  man's  confcnt, 
makes  over  her  cflatc,  to  be  at  her  own  difpofat,  the  pro- 
dufl  or  increafe  thereof  (he  can  alfo  diipofe  of:  and  if 
the  wife  has  a  fcparate  maintenance  ftttlcd  on  her  by 
the  hufband,  Hic  may,  by  writing  in  the  nature  of  a  will, 
give  away  what  (he  faves,  if  Ihc  dies  before  the  huiband ; 
and  (halt  have  the  fame  herfclf.  in  cafe  (he  outlives  him, 
and  it  Utall  not  be  liable  10  hit  debts.  Priced.  Cane  255, 
44.  But  where  a  fettlement  is  made  on  the  wife,  in  con  • 
«der:uton  of  her  whole  fortune  and  ei^uivalent  to  it ; 
here  tlie  wife's  portion,  though  it  be  out  on  bonds,  l^<. 
which  upon  the  death  of  the  huiband  by  law  furvive  to 
the  wife,  lliall  in  equity  be  fubje^  to  the  hulband'a  bond- 
debts,  after  his  deceafc,  to  eal'e  tlie  real  ellate  of  the 
heir.  Ihni.  65.  And  it  has  been  likewife  held,  that  if 
after  the  wife's  death,  debts  of  her's  appear,  the  huf. 
band  (hall  be  anfwerablc  for  the  debts  of  the  wife,  fo  fur 
as  he  had  any  money  or  eflate  of  hers.  Jbid,  z;6. 

If  a  man  in  mean  circumfhnccs .marry  a  woman  of 
fortune,  upon  luggC'lion.and  proof  of  lunacy  in  the  wife 
by  htT  friends,  the  Court  will  order  her  cllaie  to  be  fo 
fettled,  that  Ihe  may  not  be  wrought  on  by  her  hulbjnd 
to  give  it  tu  him  from  Iter  children,  by  him  or  any  other 
hufband,  iSc.  Skm.  no. 

Mairinge  i;^  diffolvcd  by  the  natural  death  nf  the  huf- 
band or  wife,  or  by  divorce ;  and  where  a  Marri-igc  is 
dlffotved  by  the  death  of  the  huiband.  dower  furvives  to 
the  wife,  where  no  fcttlcment  is  made  of  the  hufband's 
lands.  See  this  Diftionary,  titles  Barcn  and  Fenu  ; 
CbuiKfty  ;  Baitkrupt ;  Doiver  ;  Joiniui't ;  tSV , 

MARROW,  Was  a  Lawyer  of  great  account  in  Hfnry 
Vllth's  days,  whofe  learned  readings  are  extant,  but 
not  in  print.  Lamf>.  Eirenarcb,  lib,  I .  cap.  10. 

MARSHAL,  MarefcaUus,  Fr.  Man/M.]  It  fccms 
to  fignify  as  much  as  Trihunui  militumt  with  the  ancient 
Rmani  :  it  has  alfo  been  derived  from  the  Ctrmats 
marfihalk.,  i.  c.  Eqtiitum  magijltry  wW\c)\  ffcsmarj  in  his 
l''eud»,  under  ^erl.  MarchaUus,  derives  from  the  old  word 
tnarth,  which  ftgnifies  a  horfe;  others  make  it  of  the 
Sax.  mart  i.  c.  K'jutu,  tif /ca/ci,  pr^vfeSiui. 

With  us  there  are  feveral  ofHcers  of  this  name  ;  the 
chief  whereof  is  the  Earl  Marfhat  of  England^  mentioned 
in  ftats,  1  H.  4.  r.  14:  8  R.  2.  c  j  :  13  R.  z.  ft,  I. 
c.  Z)  bV*  whole  office  conftiU  cfpccially  in  matter  of 


war  and  arms,  as  well  in  this  kingdom  as  in  other  coun- 
tries This  office  is  very  ancient,  havine  formerly  greater 
power  aniiifxcd  to  it  than  now;  it  has  been  long  heredi- 
tary in  the  \:  Jti\\y  of  the  Duke  of  Piorjllk.  Vide  Lupanus 
dt  hiagiftratihui  Francis,  lit,  1.  c.Murtjhallus)  and  Tiliuit 
hb.  2.  iT.  De  Ctnftabili  Mari/caJ/o,  t^c.  and  tliis  Diflio- 
nary,  titles  Cenjic.ble\  Couri  0/  Cbi-vahy-y  Court  Martial. 

The  next  is  ihe  Marlh^I  of  the  KuigS  houfe,  other- 
wife  called  Knight  Marlhal;  his  authority  i»  cxcrcifcd 
in  the  King's  palace,  in  hearing  and  determining  all 
pleas  of  the  Crown,  and  fulis  between  thofe  of  the  King's 
houfe  and  other  perfons  within  the  verge,  and  pumfhing 
faults  committed  there,  is'c-  See  the  ancient  fttus.  18 
Ed.  3,  f.  7  :  27  Ed.  3.  ^.  x.  f .  6  :  3  H.  4.  e.  13  ; 
Cnmp.'Jurifd.  1 92. 

Flita  mentions  a  Marfhal  of  the  King's  hall,  to  whom 
it  belongs,  when  the  tables  arc  prepared,  10  call  out 
thofe  of  the  houfchold  and  llrangerf,  according  to  their 
rank  and  quality,  and  properly  place  them.  FUte, 
lib.  2.  cap.  15, 

'I'hcrc  are  other  inferior  oillcers  called  Marflinl,  ns 
M.irlhal  of  the  Jullicc  in  Kyre.  Anna  13  Ed.  1.  cap.  19. 
Marlhal  of  the  KingV*  Hencli  ;  fee 5  Ed.  3.  cap.  a. 
who  hath  the  cuftody  of  the  prifbn  called  the  King's 
Uench  prifon  in  Sourl-ivarL  This  otftcer  gives  attendance 
upon  the  Court,  and  takes  into  his  cullody  alt  prifoners 
committed  by  the  Court ;  he  is  fineablc  for  his  abfence ; 
and  non-attendance  is  a  forfeiture  of  hisoi^ice.  JJd.  21  ij 
22  Car.  2.  Byfta!,  Hi^gl/^.  3.  c.  27, Grant*  of  tlicKing's 
Bench  and  I'ieet  prifoni^  to  be  inroMcd  :  and  the  ottice  of 
Marlhal  and  Warden  of  the  King's  Bench  and  Fleet,  is  to 
be  executed  by  thofe  w  ho  have  the  inheritance  of  thofe  pri- 
fons.  The  power  of  appointing  the  Marfhalof  the  King's 
Heiich, which  had  been  granted  in  fee  by  Y^-'Jams  I.  was  rc- 
vc^le^^  in  the  Crown  byy?,/r.  27  Cca.  z.e.iy,  and  the  oillcc 
fubjctUd  to  the  coniroul  of  the  Court  of  King's  Bench. 

There  is  alfo  a  Marlhal  of  the  Exchequer,  to  whom 
that  Court  commith  the  cuftody  of  the  King's  debtors, 
for  fccuring  the  drb'.^  ;  he  likcwil'c  afTigns  to  Iherifi's,  cuf- 
tomers  and  collc^ton,  their  auditors,  before  whom  they 
lh.ill  account.  Stat  j  i  ^.  ftat,  5. 

MARSHAL  AND  S  IEWARD  OF  THE  KING'a 
HOUSEHOLD  AND  MARSH  ALSLA.  Of  what  thingi 
they  (hall  hold  pica.  Art,  /uper  Cailatf  zS  Ed,  i.ftat, 
3.  c.  3:  8  R.  2.  e.  5. 

MARSHALSEA,  Marcftaltia  ]  The  court  or  feat  of 
the  MnrHial ;  of  whom  fee  Crcmp.  'Jar.  120.  It  is  alio 
ufcd  for  the  prifon  in  Soitrhtv.irl ;  the  rcaCnn  whereof 
may  be,  bccaufc  the  Marfhal  of  the  King's  houle  \vas 
wont  perhaps  to  fit  there  in  judgment,  or  keep  his  pri- 
fon. See ftati.  9  Ricb.  2  f .  5  :  z  f/ffi.  4.  e.  23,  King 
Cbarlts  the  Firft  creeled  a  court  by  letters  patent  under 
the  great  feal,  by  the  name  of  Curia  Hcjpttit  Domitd 
Regis*  f^c.  which  takes  cognizance  more  at  large  of  aH 
caufes  than  the  M^irlbalfea  could  ;  of  which  the  Kniehc 
Marfhal  or  his  Deputy  arc  Judges.  Co-wdl.  See  title 
Court  of  Marjhalj'ta. 

MARSHES  AND  FENS,  Laws  concerning  them* 
See  title  Ftn$. 

MAR  T,  A  great  fair  foe  buying  and  felling  goods, 
holdcn  every  year.  2  hijl.  221 .  Sec  tiilL's  Fair  ;  Marht. 

M  ARTI A  L  L.AW,  .'he  law  of  «  jr,th.i:  Jepen'U  upon 
thejuil  but  arbitrary  pmvcrand  pleafurcof  tUe  King,  or 
his  Lieutenant ;  for  (hough  ilic  King  doth  not  make  any 
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laws  but  by  common  confent  in  Parliament,  yet  in  lime 
of  war,  by  rcafon  of  the  neceflity  of  it,  to  guard  agaioft 
dangers  that  often  arifc,  he  ufeth  abl'oiute  power,  fo  that 
his  word  is  a  lai.v.  Smith  ^£  Repub.  yfn^/.  2.  e.  4. 
This  power,  however,  is  now  regulated  by  Aft  of  Par- 
liament. Sec  this  Dictionary,  title  Cmit  Martial. 

MARTI  LAGIUM ,  VoxManjrolcg.um.  Monajh  il.jzj . 

MARTYROLOGY.  MartjroJco.uM.]  A  book  of 
Martyrs,  containing  the  lives,  iSc.  of  thofe  men  who 
died  for  their  religion.  Alfo  a  calendar  or  rcgiftcr  k«pt 
in  religious  houfes,  wherein  were  fct  down  the  names 
and  donations  of  ihcir  benefaftorr,  and  the  days  of  their 
death,  that  upon  every  annivcrfary  they  might  comme- 
morate and  pray  for  them  :  fuch  benefaftors  ufually 
made  it  a  condition  of  their  beneficence,  to  be  inferted 
in  the  Martyrology.  Paroeh.  Aniiq.  1S9. 

MASACilUM,  Anciently  ulcd  for  mejjuagium>  amcf- 
fuage.  Pat.  16  A*.  I, 

M.ASKS.  The  penalty  of  felling  or  keeping  vifor 
malks.  Sec  the  ancient fiai.  3  Htn.  8.  t.  y. 

MASONS.  To  plot  confederacies  amongft  Mafons, 
was,  by  an  obfolcte  fiat.  3  H.  6.  r.  1 ,  declared  felony  ; 
and  fuch  as  alTcmblcd  thereon  were  to  fuffer  imprifon- 
mcnt,  and  make  5ne  and  ranfom.  This  wa^  when  the 
nature  and  fecretj  of  Malonry  uerc  known  only  to  few. 
They  arc  now  known  to  many  thoufands  who  are  mem- 
bers of  the  Society,  and  difpcrfcd  all  over  the  ChrilUan 
world.  Many  of  the  principal  men  of  this  and  other 
countries  arc  of  the  fraternity.  Mafons  taken  prifoncrs 
by  the  Fretub  in  former  wars,  have  met  with  great  in- 
dulgcncies  from  their  brethren  in  foreign  parts  ;  though 
cncmicA  in  a  natioiul  refpcft,  as  M.ifons  chey  were 
friends.  OtJ. 

MASS:  SiicPtipiff. 

MASSER,  .A  priell  thai  fays  mafs.  BUtini, 
M ASS-l'RIEST.  In  former  times  fccalar  PrieHs.  to 
dillinguiih  tlicm  from  the  regulars,  were  called  M^fs- 
i'rielb,  and  they  were  10  officiate  at  the  Mafs,  or  in  the 
ordinary  fcrvice  of  the  church  :  hence  Mejje  Pnofi  in 
many  of  omv  Saxon  canons,  for  the  parochul  minitler; 
who  was  likewifc  fomctimcs  called  Mtjft  Thegnt,  becaufc 
the  dig.^ity  of  a  pricll  in  many  cafes  was  thought  equal 
to  that  of  a  Than^  or  Uy  lord.  But  afterwards  the  word 
Mafs-Priell  was  rcllraincd  to  (lipcndiaries  retained  in 
chantries,  or  at  particular  altars,  to  fay  fo  many  MuiTcs 
for  the  fouU  of  the  dead. 

MAST,  ClanSf  pe//efta.]  The  acorns  and  nuts  of  the 
oak,  or  other  large  tree.— G/tfW.*i  nomiae  c^viiKeniur 
giari,  cafianta^  fagiuttt  fiiui  tt  ama,  it  alia  qutrque  ^u>r 
tdt  it  fojii  poterunt  pmler  hcrbam.  Braci.  Ulf.  \  i tmpm 
pijjin.r  often  occurs  for  Mafl-time,  or  the  fciion  when 
Mill  is  ripe  ;  which  in  Ko'-Jolk  they  call  Shrieking-  time. 
— .i^e.'i'  hahcat  Jta.-n  ptrcoi  in  tempore  de  pe'ion  in  htft« 
mo.  Mtt.  Jngl.  ii.  113,  231.  There  i>  a  tree  called 
Mart-tree.   For  hSafis,  ftc  Sbtpi  and  Si'.ra, 

MASTER,  AAti'///i'r.]  SigniBei  in  general  a  gover- 
nor, teacher,  i^c.  and  alfo  in  many  cafes  an  odicer. 
Sec  Sfrvaat. 

MAS  lER  AND  SERVANT.  The  relation  between 
a  Mailer  :ind  a  Servant,  from  the  fuperiority  and  power 
which  it  creates  on  the  one  ti.ind,  and  duty,  fubjc£):on, 
and,  as  it  were,  allegiance  un.the  o:hs:r,  is,  in  m  tny 
inilances,  applicable  to  other  relation:,  which  are  in  a 
iijperior  and  uborJinaic  degree  ;  fuch  as  lord  and  bai- 
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U(F,  principal  and  aiiontcy,  owners  and  mafters  of  fliips, 
merchants  and  favors,  and  all  others  having  authority 
to  enforce  obedience  to  their  orders,  from  tliofe  whofc 
duty  it  is  to  obey  them,  and  whofc  av^s,  being  conform- 
able  to  their  duty  and  ofHce,  are  elleemed  the  afU  of 
their  principals.  Sec  this  Di^onaiy,  title  Servaxt ;  as 
alfo  titles  Af-prerticc ;  Lah.ircr. 

MASI  Ek  of  TH;-  armory.  MagiJItr  JrmorMm 
tt  Annaiur.t  Rigts,^  .An  officer  who  hath  the  care  of  his 
,  Majctly's  arms  and  armory,  mentioned  in  the  ancient 
jiat.  39  Ehx.  c.  7. 

I  MASTER  OF  THE  CEREMONIES,  MagifierJJ, 
mij/ionum.l  One  who  receives  and  conducts  amballadors 
and  other  great  perfoos  to  audience  of  the  King,  i5V, 
This  odicc  was  inllituted  by  King  yames  I.  for  tlie  more 
magnificent  reception  of  anibalfadors  and  Arangcrs  of  the 
greatell  quality. 

MASTER  OF.  OR  IN  CHANCERY,  Magifin- 
Ctntettiaria-.]  In  the  Chancery  there  are  Mailers,  who 
are  aflirtants  to  the  Lord  Chancellor  or  Lord  Keeper, 
and  Mailer  of  the  Rolls :  of  thcfe  there  are  fomc 
oidirary,  and  fome  extraordinary;  the  Matters  in  ordi- 
I  nary  are  tuelve  in  number,  of  whom  the  Mafler  of  the 
,  Rolls  is  chief;  and  fomc  fit  tn  Court  every  day  during 
I  term,  and  have  referred  to  them  interlocutory  orders  for 
Rating  accounts,  computing  damages,  and  the  like; 
they  alfo  adminiller  oaths,  take  athdavits.  and  ackntnv- 
ledgmcnts  of  deeds  and  recognizances  :  they  alfo  exa- 
mine, on  reference,  the  propriety  of  Bills  in  Chancery; 
which  if  they  report  to  be  fcandalous  or  impertinent, 
fuch  matter  tnufl  be  llruck  out,  and  the  defendant  Oiall 
have  his  colls.  The  extraordinary  Mailers  are  appointed 
toad  in  the  country,  in  the  fcvcral  counties  of  Englandt 
beyond  ten  ntiles  dtllance  from  LtnJcu,  by  taking  affida- 
vits, recognizances,  acknowledgments  of  deeds,  tic. 
for  the  eale  of  the  luitors  of  the  Court. 

By  the  fiat.  1 5  Car  2,  fi.  i,  in  the  Apptndixt  a  pub- 
lic OtHce  was  ordained  to  be  kept  near  the  Rolls,  tor  the 
Mafters  in  Chancer)* ;  in  which  they,  or  fome  of  them* 
arc  conllantly  to  attend,  for  the  adminiflring  oaths,  cap- 
tion of  deeds,  and  dtlpatch  of  other  bufineU  :  and  their 
fees  for  taking  affidavits,  acknowledgment  of  deeds, 
cxeniplilications,  reports,  certiticttc!,  cV.  are  afcer* 
taincd  by  that  aft;  and  to  take  more,  incurs  difabiliiy 
for  fuch  Mailer  to  execute  his  office,  and  a  forfeiture 
of  ico/.  wV. 

See  fiai.  5  do.  3.  f.  28,  to  impowcr  the  High  Court 
of  Chancery  to  lay  out  upon  government  fecurities,  % 
fum  of  money  therein  mentioned,  out  of  the  common 
and  general  calh  In  the  Bank  of  En^lomi^  belonging  to 
the  luiiors  of  tiic  faid  Court ;  and  to  ^pply  the  interetl 
;  arifing  therefrom,  towards  augmenting  the  incomes  of 
thcMallrrs  of  the  faid  Court :  as  alio  fiat,  Gt«.  3. 
<.  42,  for  building  offices  for  them.  See  alfo  tim  Dic- 
tionary, titles  ChtiKCtUor  ;  Ci'an<eiy, 

MASTER  OF  TliE  COURT  OF  WARDS  AND 
LIVERIES,  Tiie  chief  officer  of  that  Couit,  stiigaed 
i  by  the  K,t,)g ;  to  whofc  cullody  tlte  xtiX  of  the  Court  was 
delivered,  i;<-,  as  appe.irs  by  the  fiai.  33  H.  8.  e.  33, 
But  as  thii  Couit  was  atolilhed  by  fiai.  ta  C^r.     e.  34* 
I  this  office  of  courf'c  dtoppcd  with  it. 
I     MAS  l  ER  OF  THE  FACULTIES, 
1  M-'ttw,]  An  officer  under  the  Archbilhup  of  Can.-.T^ar^, 
I  who  grants  licences  and  cilpenfjiioni,  C_'f. 

MASTER 


MAST 


M  ATR 


M  ASTF.R  OF  THE  HORSE,  He  who  hath  the  or- 
dering aiul  government  of  thr  Kinp's  ft.iblfs  ;  and  of  nil 
hprks  racers  ami  breeds  of  hotfcs  belonging  to  hi* 
M.ijelly  ;  he  has  the  charj',c  of  all  icvenues  appropriated 
for  defraying  the  expencc  of  the  King's  breed  of  horfes, 
of  the  llablr,  Utters,  fumptcr-horfes,  cotcbcs  £j:V.  And 
has  power  over  the  i-querrics  and  pages,  grooms,  eo.ich- 
men,  farriers,  fmiths,  fadlcrs,  and  all  oih'.T  ariilicers 
wurlving  for  the  King's  liable*,  to  whom  lie  aJminillLTs 
an  o:ilh  to  be  true  and  friiiiit'ul ;  but  the  accounts  ot  the 
Ibbles,  of  liveries,  wages,  isfc.  arc  kept  by  the  Avc- 
ncr  ;  and  by  him  brought  to  be  paAt'd  and  allowed  by 
the  Court  of  Green  Cloth. 

The  odito  of  Mflftcr  of  the  Ilorfc  is  of  high  acconnt, 
and  always  briJ-vvci  upon  fome  girat  nublcman  ;  and 
this  oflicer  on\y  has  the  privilege  of  making  ule  of  any 
horfes,  footmen,  or  p.iges  belonging  to  the  King's  lU- 
blcs  :  .It  any  Iblemn  cavnlcadt-  he  rides  next  to  ti  e 
King,  with  x  led  hurf;  of  Jiitc.  He  is  the  third  great 
officer  of  the  king*5  liOLfk-hoUl,  being  next  to  the  Lord 
Stewjrd  and  Lord  Chamberlain ;  and  is  mentioiicd  in 
^ait.  39  £/.=.  f .  7  :  I  £y.  6.  c.  5. 

MASTEK  OF  THE  JEWliL  OFFICE,  An  oflicer 
of  thi:  King's  houfehold,  having  the  charge  of  all  plate 
ufcd  for  the  King  or  Qticcn's  table,  or  by  any  great 
officer  at  Court ;  and  alfo  of  all  the  royal  p].uc  remain* 
ing  in  the  Tower  o(  LcKtisn^  and  of  chains  and  jewels 
rot  fixed  to  any  garment.  Sec  Jiat.  39  E!iz  t.  7. 

MASTER  OF  THE  HOUSEHOLD,  Ma^^iJItr  Ihf. 
piiii  Rfgii.]  Othcrwife  tailed  Grand  Maftcr  of  the  King's 
Houfehold,  now  ftilcd  Lord  Steward  of  the  Houfcliold  j 
which  title  this  officer  hath  borne  ever  fincc  Mko  xz 
H.  8.  But  under  him  there  is  a  principal  officer  Hill  call- 
ed Maftcr  of  the  Houfehold,  who  furvcys  the  accounts, 
and  has  great  authority. 

MASTER  OF  THE  KING'S  MUSTERS,  A  mar- 
tial officer  in  the  King's  armies,  to  fee  that  the  forces 
arc  complete,  well  armed  and  trained;  and  to  prevent 
frauds,  which  would  otherwifc  wafte  the  Friocc's  trea* 
furc,  and  weaken  the  forces,  \Sc. 

MASTER  OF  THE  MINT,  An  officer  who  recclrcj 
the  filver  of  the  goldfmiths,  and  pays  them  for  it,  and 
overfces  every  thing  belonging  to  the  Mint;  he  is  at  this 
day  callrti  Warden  of  the  Mint. 

MAS  FER  OF  THE  ORDNANCE.  A  great  officer 
to  whole  care  all  the  King's  ordnance  and  artillery  Xi 
committed.  Sec  fiat,  39  Elix..  c.  7, 

MASTER  OF  THE  POSTS,  Was  an  officer  of  the 
King's  Court,  who  had  the  appointing,  placing,  and 
difpTacing  of  all  fuch  through  England,  as  provided  poll- 
horfrs  for  the  fpeedy  palling  of  the  King's  mefTages, 
letters,  parquets,  :.nd  other  bufinefs  ;  and  was  to  fee 
that  they  kept  a  certain  number  of  good  horfcs  of  their 
own,  and  upon  occafion  that  they  provided  ethers  for 
furnilhing  thofe  perfcns  who  had  a  warrant  from  him  to 
take  and  ule  poll-horfes,  either  from  or  to  the  fcas>  or 
other  p!a«.c:  within  the  realm  ;  he  likewife  paid  their 
wages,  fettled  their  allowances,  £j>.  See  fiat,  z  Ed.  6.  r  3. 

This  office  is  now  fuperfeded  by  the  etlabliihment  of 
a  regular  Pifi-r.jjiti-y  fee  that  citlc.  It  has  been  thought 
neccfiary,  however,  to  provide  by  the  fiai.  22  Gts.  2. 
{.  25,  Thai  any  perfon  may  let  to  hire  chaifes,  or  fjr- 
nifti  horfcs  for  chaifes  at  any  ftage  upon  any  poll-road, 
notwithHandingy/o/.  9  J/in,  c,  lo* 


MASTER  OF  THE  REVELS,  An  officer  to  regu- 
late the  diverfions  of  dancing  and  matking,  ufcd  in  Uie 
palaces  of  the  King,  Inns  of  Court,  ^4-.  and  in  the 
King's  Court,  is  under  the  Lord  Cbamberlain. 

MAS  l'ER  OF  THE  ROLLS,  Mapfitr  Roiuhnm.] 
An  AffiiUnt  to  the  Lord  Chancellor  in  the  High  Court  of 
Chancery,  who  in  his  abfcnct;  hcarcth  caufcs  there,  and 
alfo  at  the  Chapel  of  the  Rolls,  and  makes  orders  and 
decrees.  Crompt.  Juri/d.  41.  His  ttilc  in  his  patent  is, 
Cltricus  pnma  Bag^,  Cufies  Rutilot  um,(^ c.  And  he  has 
the  keeping  of  the  Rolls  of  all  patents  and  grants  whicli 
pafs  (he  Great  Seal,  and  iJic  records  of  the  Chancery. 
He  is  called  CIcikof  the  Rolls, y/a/.  12  R.  2.  c.  2.  and 
in  Foru/ciitt  c,  24  ;  and  no-whcre  Mailer  of  the  Roils, 
until  xhcfiai.  1 1  H,  7.  {.  20.  In  which  rcfpca.  Sir  7 Umat 
Smith  fays,  he  may  not  unfitly  be  llilcd  Cujloi  Arcbi'vO' 
rum.  Mailer  of  the  Rolls  enabled  to  grant  Icafcs  of  the 
houfes  belonging  to  the  Rolls;  //.  iz  Car.  2.f.  26.  Con- 
flru£lion  of  the  power  ;  ft.  20  G«.  2.  34.  His  judicial 
authority  confirmed;/.  3  Qfo.  x.  <.  \0  ;  fee  title  Deaet. 
In  his  difpofition  are  the  offices  of  the  Six  Clerks,  and 
the  Clerks  of  the  Petty  Hag,  Examiners  of  the  Court, 
and  Clerks  of  the  Chapel.  14  ^  1 5  //.  8.  r.  1.  Sec  fiat. 
23  do.  2.  t.  25,  whereby  1200/.  ftr  jinnum  is  dirr^ed 
to  be  paid  to  the  Mailer  of  thrilolis.  See  tit.  Chamtry, 

M  AS  TER  OF  A  SHIP  ;  See  hjurmct. 

MASTER  OF  THE  TEMPLE.  The  Founder  of 
the  order  of  the  Knights  Fcmplari,  and  his  fucccffors, 
were  called  Magni  Ttmpli  Magifiri-;  and  probably  front 
hence  he  wa^i  the  fpiritual  guide  and  director  of  the 
TemfiU,  The  Mailer  of  the  T^mplt  here  was  fummoned 
to  Parliament  Anna  49  //.  3.  The  chief  Miniftcr  of  the 
Temple  Church  in  Londsn,  is  now  called  Mailer  of  the 
Ttmple.  Dft^d.  Ifaiiv.  706. 

MASTER  OF  THE  WARDROBE,  Magifier 
Gari/iroit.]  A  confjdcrablc  officer  at  Court,  who  has  the 
charge  and  cullody  of  all  former  Kingv*  and  Queens* an- 
cient robes  remaining  in  the  Tower  of  Lsndcit ;  and  all 
hangings,  bedding,  GV.  for  the  King '3  houles  :  he  hath 
alfo  the  charge  and  delivery  out  of  all  velvet  or  fcarlcc 
cloth  allowed  for  liveries,  iffc.  Of  this  officer  mention  is 
made  in  fiat.  39  £/iZ.  c.  7.  The  Lord  Chamberlain  has 
the  overfight  o(  iJie  ofHccrs  of  the  Wardrobe. 

MASriNUS,  Mafiivui.]  A  great  dog;  a  maOiff. 
Kmght,       2.  e.  15. 

M  AS'I  S  ;  Sec  Siipt  and  Stertf. 

MASURA,  An  old  decayed  houfe.  Dmrfd, 

MASURA  TERRjE,  ^r.  ma/ure  df  Urrr.]  A  quan- 
tity of  ground,  containing  about  four  oxgangs.  Domiei- 
lium  cum  fuvda ;  or  fundui  turn  domicilio  ccmptttKit.  Sec 
Darni/day. 

MATERIA,  h,  great  beam,  or  timber  proper  for 
building.  hUn.  Angl,  i.  821. 

MATRICULA,  A  regillcr ;  as  in  the  ancient  church 
there  was  matncula  cUriccrum,  which  was  a  catalogue  of 
the  officiating  clergy  ;  and  tnatrUala  panptrum,  a  lift  of 
the  poor  to  be  relieved  :  hence  to  be  entered  in  the  rc- 
girte^o^  the  Univerfities,  is  to  be  matriculated,  SjV. 

MATRIMONIAL  CAUSES,  Or  injuries  refpe£l- 
ing  the  rights  of  marriage,  are  a  branch  of  the  ecclcii- 
atlical  juriididion.  See  title  Marriage. 

MA  TRiMONIUM,  Is  fomciimes  taken  for  the  in- 
heritance defcending  to  a  man  ex  pant  matrii.  BlouMt, 

MATRIMONY;  SecA/«fW. 

MATRIX 


M  ATR 


MAXIMS, 


MATRIX  ECCLESIA,  The  mother  church;  and 
is  eiihcra  cachcdri),  in  rcfpcft  of  the  parochial  churches 
within  the  fame  dtocefe;  or  a  parochial  church,  with 
rcfpccl  to  the  chapels  depending  cii  it,  and  to  which  the 
people  refort  fbrlacianicntsand  burials.  Lt^.  H.  i.  <.  19. 

MATRONS,  Jury  of.  When  a  widow  feigns  hcr- 
fclfwitli  child,  in  order  to  exclude  the  nt.\t  heir,  and  a 
fu^pofiiitious birth  is  fufpeCtcd  to  be  intended ;  then,  upon 
tttt  writ  Jt  vfKtre*in/^idendo,  :\  Jury  of  Women  is  to  ,bc 
impanelled  to  try  the  quellion,  whether  with  child  or 
uut,  Cro.  £/iz.  566.  So  if  a  woman  is  convi<f\cd  of  a 
capital  ofi'irnce,  and  bcin;*  condemned  to  fuft'cr  death, 
plcadt  in  liay  of  execution,  that  (he  is  pregnant,  a  Jury 
of  Macrons  is  impanelled  to  inquire  into  the  truth  of  the 
atlcgAtion;  and  if  they  6nd  it  true,  the  conviil  is  rc- 
fpited  until  after  her  delivery.  Sec  lilies /'f/i/r/ 
tui/o  ;  Evf.urior  of  Cr.-nmai'i. 

MATS  and  COV  ERLl-.TS,  tiff.  In  the  county  of 
Js^sr/fiji,  by  what  perfons  made;  fee  the  obfolcicyJflt, 
5;^  6  AV.  '6.f.  4. 

MATTKR  IN  DEED,  and  M.ATTER  OF 
RKCORD,  .Are  often  mentioned  in  law  proceedings, 
and  diflVr  thus :  the  firft  fccms  to  he  nothing  clfe  but 
ibme  tniih  or  matter  of  fac^  to  be  proved  by  fgrne  fpcci- 
alty,  and  not  by  any  record  ;  and  the  latter  is  th.it  which 
may  be  proved  by  fomc  record.  For  example  ;  if  a  man 
be  fucd  to  an  exigent,  during  the  timr  he  wa&  abroad  in  the 
ftrrice  of  the  Kmg,  tsV.  ihis  is  Matter  in  Deed,  and  he 
that  will  alledge  it  for  himfcif,  muft  come  before  the 
Jctre  fucias  for  execution  be  awarded  againrt  him  ;  but 
after  that,  nothing  will  fcrvc  but  Matter  of  Record,  that 
is,  fome  error  in  the  proccfs  appearing  upon  the  Record. 
There  is  alfo  adificrcncc  between  Matter  of  Record  and 
Matter  in  Deed,  and  nude  matter  ;  the  laft  being  a 
naked  allegation  of  a  thing  done,  10  be  proved  only  bv 
witnefles,  and  not  either  by  record  or  fpccialiy.  Old 
Hat.  Br.  19:  Ktteb,  216. 

MAUGRE.  from  the  Fr.  Mai,  and  gre,  i.  c.  Animo 
iaifua.]  Signifies  as  much  as  to  fay  with  an  unwilling 
mind,  or  in  defpite  of  another  ;  as  where  it  is  faid,  that 
the  wife  lhall  be  remitted,  maugrt  the  hulband,  that  is. 
whether  the  hulband  will  or  not.  Liit,  ^  672  :  Sec 
MaU  grata. 

MAUM.  A  foft  brittle  ftone  in  fomc  parts  of  Oxford' 
fmrt  \  and  in  f^orthumhcrland  they  ufc  the  word  Maum 
for  foft  and  mellow.  Aaf.  ////?.  Oxfordjh.  p.  6j, 

MAUND,  A  kind  of  great  balltet  or  hamper,  con- 
taining eight  bales,  or  two  fats :  it  is  commonly  a 
quantity  of  eight  bales  of  unbound  books,  each  bale 
having  one  thoufand  pounds  weight.  Old  Besk  (f  Raits, 
tag.  3. 

MAUNDY  THURSDAY,  The  Tbur/daj  before 
Eitjier.  See  Mcndati  Ottt. 

M  AUPIG  YitNUM,  An  old  fort  of  broth  or  potugc. 

MAXIMS  IN  LAW.  Pofitions  and  thefcs,  being 
conclufions  of  rcafon,  and  univcrfal  propofitions,  (o 
perfeft,  tliat  they  may  not  be  impitgncd  or  difputed. 
CezveU  :  Ce  Lift.  343. 

A  Maxim  is  a  fure  foundation  or  ground  of  art,  and 
a  conclufion  of  rcafonj  fo  called  juta  maxima  tjui  Jig- 
nitai  it  certijinia  auihritas,  atjue  quid  roaximc  prslttlur, 
fo  lure  and  unconiroulablc  as  that  it  ought  not  to  be 
qucftioned ;  and  what  is  clfcwUcrc  called  a  principle, 


and  is  a1!  one  with  a  rule,  a  common  ground,  ^Julatam 
or  axicn,  Co*  Lit.  10.  ^  ;  1 1,  a. 

Maxims  are  the  found3tion8  of  the  law.  and  conda- 
Hons  of  rcafon  ;  therefore  ought  rot  to  be  impugned, 
but  always  to  be  admitted ;  but  they  may  bv  rcafon  be 
conferred  .ind  compared  the  one  with  the  other  though 
they  do  not  vary,  or  it  may  be  difcufTcd  by  reafon  which 
thing  is  ocarell  the  Maxim,  and  (he  mean  beiwccn  *.hc 
Maxims,  and  ivhich  is  not ;  but  the  Maxims  can  never 
be  impeached  or  impugned,  but  ought  aUays  to  be 
obferved,  and  held  as  hrm  ptincip!e$  and  authorities  of 
tlicmfelves.  Phvcd.  27.  h. 

The  alterations  of  any  of  thcKfaxims  of  the  Common 
Law  are  dangerous,  t  InJI.  210. 

Maxims  are  principles  and  auchorittcs  and  part  of  the 
general  culloms  or  Common  Law  of  the  land  ;  and  are 
of  the  fame  lircngth  as  aCls  of  parliament,  when  the 
Judges  have  determined  whit  is  a  Maxiiti  ;  tyhicb  be- 
longs  to  the  Jadges,  and  not  a  jury.  TtrmtdcLt^x  D»e}* 
(J  Stud.  Dial.  I .  c.  it.  A  M-^xim  in  law  is  faid  to  be  a 
propofition  of  all  men  confeilcd  anil  granted,  without 
argument  or  difcojrfe.  Maxims  of  the  Law  are  ^toldea 
fur  t.iw  ;  and  all  other  cafe;,  that  may  be  applied  to  them, 
fhall  be  taken  for  granted,  j  JnJJ.  1 1.  67  :  4  R>:f  :  See 
t  Ccmm.  c,  68. 

1'he  Maxims  in  our  books,  which  are  many  and  va- 
rious, arc  fuch  as  tlie  following,  vtz.  It  is  a  Maxim, 
that  land  (hall  defcend  fiom  the  father  to  the  fon.  i^c. 
It  is  a  Maxim,  that  as  no  ellate  can  be  vcQcd  in  the 
King  w  ithout  matter  of  record,  fo  none  can  be  divelted 
out  of  him  but  by  matter  of  record  ;  for  things  are 
dinblvcd  as  they  are  contrafled.  Rtp.  1 .  C!.v!mey*% 
cafe.  .Another,  th.it  an  obligation,  or  other  matter  in 
writing,  cannot  be  difcharged  by  an  agreement  by 
word.  Ce.  L:t.  141. 

It  is  alfo  a  Maxim,  that  if  a  man  have  ilTue  two  font 
by  divers  venters,  and  the  one  of  them  purchafe  lands  in 
fee,  and  die  without  itTus,  the  other  brother  fhalt  never 
be  his  heir.  ij^c.  Sec  title  Difcint. 

CttnmitUrt  ag»um  lupv,  St.  Ht&tm.  I4  //.  3. 

cadit  ajyllabd  <adit  a  totd  tauja  ;  the  Maxim  COB* 
dcroncd;  fiat.  fVal.  1:  Ed.  i. 

i^i prs  alUso  fjjo  mm  efi puniiitdm ;  fim^  Ji^tfi,  X  :  I3 
Ed.  I.  c.  3;. 

De  traufgrtftetu  eertte  perfoK^  fn^d»  aUera  perfonA 
eentniodum  aut  emendat  ne  eoitft^Mtur,  fi,  de  VaU,  20 
Ed.  x.Jiai.  z. 

That  allegiance  is  due  more  by  rcafon  of  the  Crown 
than  of  the  perfon  of  the  King,  condemned ;  Exil, 
Hug.  it  Befpenftr,  I  5  Ed.  2.  J3.Z. 

Neceflary  alliances  among  the  peers  to  purfoe  evil 
;  counfellors,  not  to  be  puniQied  by  rigour  of  law.  St* 
tu  qui:  occaf.  pro  felon*  iSc.  15  Ed.  %.fi.  3. 

The  King  cannot  pardon  the  fuit  of  others,  ftaiute  re» 
vol'.ing  the  pardon,  \£e.  15  Ed.  z.fi.  4. 

The  father  to  the  bough,  and  the  fon  to  the  plough* 
in  Keni\  Pr,rrog.  Reg.  17  Ed.  2.  fi.  i.  c.  16. 

Every  man  is  bound  to  do  to  the  King.  a.«  his  Liege 
Lord,  all  chat  prrtaincth.  1  Ed.  i.  fi.  2.  c.  15. 

Franchifes  reftraining  the  freedom  of  felling  merchan- 
dize, are  to  the  common  prejudice  of  the  King  and  his 
people,  25  Ed.  3.7?.  4.  f.  a. 
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Laws  wiihout  great  penalty  are  more  often  obeyed. 
]  Mar. ft,  I.  f.  I.  §  1. 
,  MAYHEM.  SeejW^ir7v«. 

MAYOR,  Pr/pfe^Ius  urhis,  anciently  tKtyn  comes 
from  the  Brit,  mirett  \.  e.  cuJloairt\  or  from  the  old 
Englljb  word  ff.wVr,  viz.  fottftas ;  anJ  not  from  the  Lat. 
tttti/or.]  The  Chief  Governor  or  Magilbate  of"  a  city  or 
town-corporate,  as  the  Mayor  of  Lo'uio/it  the  Mayor  of 
Southampicn,  &c.  King  Rich.  I.  anno  iiSg,  changed 
the  bailifti  of  Lomhn  iiuo  a  Mayor;  and  from  that  ex- 
ample King  John  made  the  bailift"  of  K:>:g's  Lynn  a 
Mayor,  anno  1204.  Though  the  famous  city  of  /^onvic/j 
obtained  not  this  title  for  iis  chief  magillraie,  (ill  the  fe- 
■venih  year  of  King  Hm.  V.  anne  M  19,  fincc  wliich  there 
arc  few  towns  of  note,  but  have  had  a  Mayor  appointed 
for  government.  Spelm.  GhJJ. 

Mayors  of  Corporaiioni  are  Juftices  of  Peace 
fcret  and  ihcy  are  mentioned  in  ieveral  ibtutes;  but  no 
perfon  fhall  bear  any  office  of  ma^iftracy  concerning  the 
government  of  any  town,  corporation,  '<^c,  who  hiitli  not 
received  the  facramcnt  according  to  the  church  of  Eng- 
landt  within  one  year  before  his  eleilion  ;  and  who  fhall 
not  take  the  oaths  of  fupremacy,  l^c.  Sraf.  13  Car.  2. 
Ji.i.c.  I.  Sec  title  Oaths  ;  DiJjcntd'S'y  Convintkh.  If  any 
one  intru;lc5  into,  and  thereupon  executes,  the  office  of 
Mayor,  a  quo  uuarranto  information  may  be  brought 
againll  him  ;  and  he  fhall  be  ouilcd  and  fined,  IS<„  See 
title  iP'arrantQ. 

A  diftinfiionismade  in  cafes  relative  to  Corporations  be- 
tween a  mere  Ufurpcr,  and  ao  Officer  (/(r/tat^e  ;  though  not 
de jure.  An  Ufurpcr  is  a  man  who,  uithoui  any  colour  of 
elei^ion,  gets  poflVflion  of  the  office,  and  afts  in  it :  and 
the  mere  circumftance  of  being  fvvorn  into  the  office, 
makes  no. difference;  but  to  make  an  officer  de  faBo^ 
at  leaJl  the  fti*m  of  an  elci^lion  is  neccffary,  though 
on  legal  objeilions  it  may  afterwards  be  overturned. 
Notwiih Handing  this  diftinflion,  however,  in  point  of 
form,  it  is  doubtful  whether  there  be  any  in  the  effefl. 
Some  a£ls,  it  is  admitted,  may  be  good  if  done  by  a 
Mayor  de  faflo^  or  under  his  authority;  but  it  does  not 
appear  whether  the  fame  afts  would  be  good  if  done  by 
a  mere  Ufurper:  fome  afls  are  certainly  void  if  done  by 
an  Ufurper;  and  probably  fo,  if  done  by  a  Mayor  de 
faQo.  Thofc  ai)s  which  are  good  if  done  by  a  Mayor 
di fa^Oj  or  under  his  authority,  are  fuch  as  he  may  be 
atitfilledio  do  in  favour  of  a  perfon  who  has  a  precedent 
right  to  have  them  done.  All  'voluntary  a£ls  nor  ntcef' 
fary  to  carry  on  the  bufinefs  of  the  corporation  fcem  to 
be  void,  whether  done  by  an  Ufurper,  or  a  Mayor  de 
fadotox  under  the  authority  of  either  :  fome  ncctffary  afts 
are  alfo  void  in  both  cafes.  See  Andr.  1 16,  1 17,  163, 
388:  Hardiv.  147 — 152:  Z,u/w.  519:  z  Stra.  1090; 
1109:  5  Burr.  2601,  and  Kyd's  Lanu  of  Corftemiionit 
c.  3.  ^  7.  But  the  above  does  not  apply  to  ads  in  which 
Grangers  are  intcrcfled.  Sec  Kyd. 

Where  an  Infant  is  a  -lually  Mayor,  or  other  Chief  Of- 
ficer of  a  Corporation,  \)\\%  Ihall  not  avoid  the  a6h  of  the 
Corporation  with  refpcfl  to  Strangers,  becaufe  thefe  adls 
are  not  the  afta  of  the  particular  perfons,  but  of  the 
Body-corporate.  But  it  fccms,  that  where  neither  the 
provifiors  of  the  charter,  nor  the  ufage  of  the  Corpo- 
ration ixprtfly  authorize  the  eleftion  of  an  Infant  into 
this  or  any  other  corporate  office,  an  Infant  is  not  capa- 
ble of  being  clcftcd ;  becaufe,  ait  Lord  Hard'vmke  ob- 
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fervcd,  "  if  an  Infant  is  not  fit  to  manage  for  hlmfelf, 
he  is  improper  to  be  a  Mayor  for  the  Publick."  Sec 
Hard-w.  jj:  Co^Mp^  220. 

The  powers  and  duties  of  a  Mayor,  or  other  head  of- 
ficer of  a  Corporation  depend  in  general  on  the  provi- 
fions  of  the  charters,  or  prcfcriptive  ufage,  of  the  Corpo- 
ration, or  the  exprefs  provifions  of  an  ait  of  Tarliament, 
Jt  is  commonly  one  of  his  duties,  as  well  as  of  his  par- 
ticuUr  privileges,  to  prcfide  at  the  corporate  aflemblics : 
but  whether,  in  a  Corporation  by  charter,  this  be  neccfla- 
rlly  incident,  to  his  office,  'where  no  exprefs  prcii/kn  if 
made  for  that  purppft,  has  been  made  a  qucllion,  but  never 
folemnly  decided  ;  and  indeed  all  cafes  oifuh  nature  rouft 
chiefly  depend  on  their  own  peculiar  circumflances.  See 
3  Mod.  I+:  2  Ld.  Raym.  1237  :  z  Burr.  370.  In  the 
cale  of  a  Corporation  by  prelcription,  this  qucfiion  can 
hardly  ever  arifc ;  becaufe  there  muil  neceffarily  be  fome 
ufage  one  way  or  the  other,  to  fhow  what  is  the  power 
and  duty  of  the  Mayor  in  thi5  refpeft,  in  every  fuch  par- 
ticular Corporation,  independently  of  any  general  prin- 
ciple. In  every  other  refpeft  it  may  be  fafely  afTcrted, 
that  the  Mayor,  as  well  as  the  Aldermen,  and  other 
feleft  bodies,  have  no  other  powers,  auihoriilcs,  or  pri- 
vileges, than  ihofe  which  they  pofTefsby  charter,  prefcrip- 
lion,  or  a»a  of  Parliament.  See  Kyd  an  Corporations^ 

Where  the  Mayor's  prci'encc  is  ncccfTary  at  a  corpo- 
rate aflembly,  his  departure  before  a  bufinefs  regularly 
begun  be  concluded,  will  not  invalidate  that  particular 
bufinefs:  but  the  affcmbly  cannot  proced  to  any  thing 
elfe.  1  Barnard,  385.  And  on  the  death  of  the  Mayor, 
or  during  the  vacation  of  the  office,  the  Corporation  can 
do  no  corporate  aft,  but  that  of  choofing  a  new  Mayor. 
21  Ed.  4.  53.  a. 

By  the  provifions  of  fome  charters  the  Metyer  or  other 
chief  officer  is  elcflcd  for  a  year,  and  till  another  be 
chofen ;  in  which  cafe,  if  no  fuccefTor  be  chofen  at  ilic  end 
of  the  year,  the  Mayor  of  the  preceding  year  is  faid  10 
hold  over.  But  where  a  particular  day  is  appointed  for 
the  eIc»Jiion  of  a  fucccfl'or,  which  is  generally  the  cafe, 
and  a  power  of  holding  over  is  rot  cxprcf^ly  given,  ic 
does  not  exift  by  implication.  5ira.  394.  And  the  pre- 
amble of  the  fat.  1 1  Geo.  1.  e.  4,  (fee  poj},)  manifellly 
Ihows,  thai  the  Lcgiflaturc  thought  it  was  not  implied  ; 
lor  it  proceeds  on  the  fuppofiiion,  that  for  want  of  an 
elcftion  of  a  new  Mayor  on  the  charter  day,  the  Corpo- 
ration was  dilTolved ;  which  could  not  have  been  the  cafe 
if  the  Mayor  of  the  preceding  year  had  had  a  right  of 
holding  over.  Kyd  cn  Corporations, 

Where  tliere  was  a  claufc  of  holding  over,  it  had  be- 
come a  praclice  v/iih  the  Mayor  and  other  Hcid  Officers 
of  the  Corporations  to  avoid  holding  an  cledion  on  the 
charter  day  ;  by  which  means  they  continued  in  office 
for  fcvcral  years  together  :  In  order  to  put  an  end  to  ihi.'j 
praftice,  the  fat,  9  Jnn.  e.  20.  §  8,  after  reciting  the 
inconvenience  which  had  arifen  fro.m  Head  Officers  of 
Corpotations,  to  whnni  it  belonged  loprefideat  the  elec- 
tion, and  make  return  of  Members  to  ferve  in  Parlia- 
ment, being  elcftcd  for  two  years  fucccffively,  enaftcd, 
"  that  no  perfon  or  perfons  who  hnd  been  or  fliould  be 
\n  ft/ch  annual  office  for  one  whole  year,  fliould  be  caipa- 
blc  of  bciig  chofen  into  the  fame  office  for  the  year  im- 
mediately tnfuing;  and  that  where  any  fuch  annual 
officer  or  officers  was  or  were  to  continue  for  a  year,  and 
until  fome  other  perfon  or  perfons  fhould  be  chofen  and 
K  k  fwom 
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Avom  into  ftich  office,  if  any  fuch  officer  or  officers 
fhouid  rolontarily  aod  unlawfully  obdrufl  and  prevent 
(he  chcofing  of  aDOihcr  pcrfon,  to  fucceedinto  I'uch  oltice, 
at  the  lime  appointed  for  making  another  choice,  he 
Ihould  forfeit  ico/."  See  8  AW.  iii*  127.  132;  and 

By  ficx.  ti  C«.  I.  f.  4.  if  no  Mayor  or  other  Chief 
OiHccr  be  defied  io  a  Corporavion  on  the  day  appoir.ted 
by  charter,  by  the  proper  officers,  or  fuch  clt'iHioa  being 
made,  it  fhall  aftcrMard»  become  void  ;  the  next  in  place 
is  to  hold  a  Court,  and  cle^  one  the  day  following,  i:Sc, 
or,  in  default  thereof,  the  Court  of  King's  Bench  may 
compel  the  ele^ors  to  choofe  one,  \^c,  by  Hrit  of  man- 
damus, requiring  the  memberi  who  have  a  right  to  vote, 
to  alTcmble  themfclveson  a  day  prefixed,  and  proceed  to 
elefllon,  orlhew  ciufctothe  contrary  ;  and  Mayori,&c. 
voluntarily  abfcnting  on  the  day  of  election,  (hall  be  im- 
prifoned  fix  mon:bs,  and  be  dilablcd  to  hold  any  office 
in  the  Corporation.  See  titles  Mtindamus  ;  Warranto. 

The  authority  of  Mayors>  as  to  matters  not  relating 
Co  their  Cotpnration»  extends  to  the  following  other 
particulars  : — The  ftatutc  2  Ed.  5.  t.  3,  gives  power  to 
Mayors  to  arrcll  pcrfons  carrying  ofFenfjvc  weapons  in 
fair;,  markets,  idc  to  make  aifrays,  and  the  didurb- 
ancc  of  the  peace. 

By  fii^.  23  H,  8.  4,  Mayors,  t^f.  hive  power  to 
fct  the  price  of  ale  and  beer :— and  they  are  authorifcd  10 
conviA  pcrfons  felling  ale  without  licence ;  and  alfo  to 
levy  penal;it.*s  on  the  offender  by  diflrcfs,  i^t,  Stat.  3 
Car.  1 .  f.  J  ;*and  they  are  to  caufe  quart  and  pint  pots 
fcr  the  felling  of  ale,  to  be  examined  whether  they  hold 
their  full  mcafure  ;  and  to  mark  them,  under  the  penalty 
of  5/.  Stat*  11  y  12  IV.  3.  e.  15,  — Mayors,  bailiffj, 
and  lords  of  Ice:s,  are  to  regulate  the  affife  of  bread,  and 
rzarainc  into  the  goodnefs  thereof:  and  if  bakers  make 
unlawful  bread,  ;hey  may  give  it  to  the  poor,  and  pillory 
the  offender*. CJ'r.  5  AVb.  3.^.  6.  Sec  VixX^BnaAandBetr. 

Mayors,  ^c.  are  empowered  to  make  enquiry  into 
oRencei  committed  againll  fiat.  1  Zlix.  c.  2,  which  re- 
quires that  the  common  prayer  be  read  in  churches ;  and 
that  the  churchwardens  do  their  duty  in  prefehting  the 
lumcs  of  fuch  pcrfons  as  ablent  themfclves  from  church 
on  Si/iiJayj,  Head  officers  of  Corporations  are  to 
appoict  and  fwear  overfcers  or  feirchers  to  examine  into 
d-feils  o(  northern  cloth,  W.-,  and  the  ovcrfeers  (hall  fix 
a  feat  of  lead  to  cloihs,  expreffing  the  length  and  breadth ; 
and  if  they  And  any  fauity,  or  fealed  with  a  falfc  feul, 
tfr.  they  arc  to  prcfent  the  fame  at  ihc  next  quarter  fcf- 
fions.  Mayors  y*"-  neglefUng  their  duty,  arc  liable  to 
a  penalty  of  5/.  /iat.  39  Li:z.  c.  20.  Mayors  may  de- 
termine whether  coin  oiTcred  in  payment  be  counter- 
feited or  not;  and  tender  an  oath  to  determine  any  quef- 
tion  relating  10  it.  Stat.  9  15*  10  H'.  3.  r,  21. 

by /iat.  JiEhz.  c.  9.  Mayors,  may  call  before  them 
and  cx.iitiinc  dyers,  luipcdtcd  to  ufc  logwood  in  dying  ; 
aod  ,  if  they  £nd  caufe,  may  bind  them  over  to  the  quar- 
ter leffionf,  whereon  conviAion.  they  are  liable  toa  for- 
fe'ture  of  ic/. — Under  various  ilalules  Mayor  and  Head 
Officers  of  Corporations  are  to  punifli  drunkennefs.  See 

title  Driithtnntfi. 

Head  Officers  and  Juftices  of  Peace  in  Corporations, 
inar  enquire  of  forcible  entries,  commit  the  offenders, 
and  caufe  the  tenements  to  be  feizcd,  XSt.  withLi  their 
franchirc.t,  in  like  manner  as  Juflices  of  Peace  in  the 
«ouaty.  Sia/.ZiJ.  6.  e.^.  See  tilk  ferciVt  Safry^lU 


Mayors,  £^e.  Oiall  enquire  into  aniawful  gaming, 

againll  the  fat,  33/^.8.  r.  9.  They  are  to  fearch 
places  fufpedled  to  be  gaming-houfcs,  and  levy  penalties, 
<J>€.  and  they  have  power  to  commit  pcrfons  playing  ar 
unlawful  games.  See  tide  Gajci/jt^. 

Horfes  ftolen,  found  in  a  Corporation,  may  be  re- 
,  deemed  by  the  owner,  making  proof  before  the  Head 
Officer  of  the  Corporation  of  the  property,  i5fc.  Stat.  31 
£Iiz.  f.  12.  See  title //cirv/. 

Mayors  and  Head  Officers  in  corporate  and  market- 
towns,  and  lords  of  liberties  and  their  llewardi,  are  to 
appoint  and  fwear  two  fkilfut  pcrfons  yearly,  to  be 
fcarchers  and  fealers  of  leather ;  and  they  are  to  appoint  ■ 
triers  of  infufficient  leather,  and  of  leather  wares: 
fearchers  not  doing  their  duty  to  forfeit  40J.  and  triers. 
5/.  Star.  I  Jat.  |.  c.  22.  Sec  title  Leathir. 

Pcrfons  robbing  orchard;,  hedge- breakers,  fr.  arc 
puni{hable  by  Mayors ;  and  a  perfon  on  conviflion  by 
the  oath  of  one  witnefs,  fhall  pay  to  the  perfon  injured 
fuch  damage  as  the  Mayer,  Isc.  lhall  think  fit,  or  be 
whrpped.  Stat.  43  £/;=.  c.  7.  See  title  TV^^a/i. 

Mayors,  i^e.  on  receipt  of  precepts  from  flieriffs, 
(when  writs  are  ilTued  for  eleflions)  requiring  them  to 
choofe  burgeffes  or  members  of  Parliament,  by  the  citi- 
zens, i^c.  are  to  proceed  to  eleflion,  and  make  returns 
by  indenture  between  them  and  the  ele^on  ;  and  mak- 
ing a  falfe  return,  lhall  forfeit  40/-  to  the  King,  and  the 
like  fum  to  the  party  chofen,  not  returned,  £^r.  Stat.  23 
H.d.  c.  14.  Seejiat.  2  Gi«.  2.  r.  24;  and  this  DiAtonary, 
title  Pariiamrnt. 

In  time  of  ficknefs,  a  tax  may  be  laid  on  inhabitants 
of  Corporations,  for  relieving  fuch  pcrfons  as  have  the 
plague,  by  Mayors,  lie,  who  are  to  appoint  fcarchers 
and  buriers  of  the  dead  :  ard  if  any  infcAed  pcrfons 
lhall  go  abroad  with  fores  upon  them,  after  an  Head 
Officer  hath  commanded  them  to  keep  at  home,  it  is  fe- 
lony ;  and  if  they  have  no  fores  about  them,  they 
.ire  punilhabic  as  vagrants.  Stat.  1  Jac.  I.  r.  31.  See 
title  Plague. 

The Jiat.  45  f.Va.  r.  2,  which  direfls  that  the  father* 
grandfather,  mother,  grandmother,  and  children,  of 
every /per perfon,  (hall  beaiFcffed  towards  their  relief  by 
JufUces,  atKl  which  impowers  Juflices  of  Pcaoe  to  order  a 
poor's  rate  or  tax,  and  overfcers  of  the  poor,  fj! e.  to  place 
forth  apprentices,  and  fcts  forth  the  office  of  overfcers; 
gives  the  like  authority  to  the  Head  Officers  in  corporate 
towns,  as  JuAices  of  Peace  have  in  their  counties; 
which  faiJ  Juliiccs  arc  not  to  intermeddle  in  Corpo- 
rations for  the  execution  of  this  law.  See  titles  Pow; 
J>»Ji!.a  tf  ibt  Ptttcc. 

Mayors.  Bailiffs,  and  other  Head  Officers  of  corporate 
towns  are  to  make  proclamation  for  rioters  to  dif- 
perf:  as  follows  :  0«r  Soverfign  LorJtkf  King  tharges  ami 
all  ftrfcni  a£t/tJ>ledt  immtdiaiely  to  cijpnjt  them- 
J'elv€t,  and  ftaceably  depart  to  thtlr  bahitattaHs^  upen  pain 
of  impri/oameat,  &c.  And  if  the  rioters,  being  twelve 
in  number,  do  not  difperfe  within  an  hour  after,  i(  is  fe- 
lony without  benefit  of  clergy,  i^c,  Stat.  1  Ot9,  i.  fi.  z, 
t.  5.  Sec  title  Rjoti, 

Matters  relating  to  iervants,  aod  apprennces,  may  be 
determined  by  Mayors ;  who  have  power  tocompcl  pcr- 
fons to  go  to  fcrvice,  We.  Staf.  5  £/iz.  t.  4.  See  titles 
Servants ;  Labourers  ;  Apprtntieet.  Mayors  may  arreft 
foldicrs  departing  without  licence ;  and  they  are  to  bo 
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ptefeot  at  muQcrs ;  quarter  and  billet  Tuldicrs,  i^e.  See 
title  SoUitrs.  Stats.  i8  Hen. 6.  f.  i8:  iGect.  (■•471 
&c.  Perfons  uiing  games  on  a  SiMiiaj  (oricxi  3/.  to 
the  ufc  of  the  poor  ;  carriers.  ^V.  travelling  on  that 
da^  20i.  and  perl'on^  doing  any  worldly  labour  thereon 
^s.  all  leviable  by  warrant  tVom  Mayors  and  Head  Ofii< 
cers  of  Corporationii,  as  well  as  other  Jullices.  SccJ?ati. 
I  Car.  I .  f .  i  :  3  Car.  i.  c.  Z:  29  Car.  2.  <■.  7  ;  and 
fee  this  Difltonary,  titles  Halidiiyi ;  $unjujs. 

In  every  ciiy,  town,  ^1-.  there  is  to  be  a  common  ba- 
lance and  fealcd  weights,  under  divers  pen;ittics  :  there 
is  alfo  to  be  a  common  bulTicI  Tealeil.  Siat.  S  Htn.  6. 
f .  5  :  11  Hen.  6.  c,  8.  And  Mayors^  i>V.  are  to  pro- 
vide a  mark  for  the  fealing  of  weights  and  meal'ures, 
being  allowed  id.  for  fealing  every  bulhel  and  hundred 
weight;  and  a  Halfpenny  ior  every  other  meafure  and 
halt  hundred  weight,  i^c.  Mayors  and  Head  Officers 
of  Corporations.  ^V.  ihall  view  all  weights  and  mea- 
fures  once  a  year,  and  punilh  ofrv-nders  uilng  fulfe 
weights  ;  and  ihcy  may  break  or  burn  fuch  weights  and 
jncal'ures,  and  iniltd  penalties,  l^i.  If  they  permit  per- 
ions  to  fell  by  meafurcs  not  fealcd,  they  (hatl  forfeit  5/. 
Sealing  weights  not  agreeable  to  the  Aandard,  is  liable 
to  the  fame  penalty  \  and  refnfing  to  feat  weights  and 
jneal'ures.  fubjedls  them  a  forfeiture  of  j^oi.  See  Jiat. 
31  Cto.  2.  e.  17.  S  9i  *nd  this  Dit^ionary.  title  l^^eigbts 
and  Mtafures.  Mayors,  arc  to  infptcl  and  order 
the  fize  of  faggot,  billet,  tale-wood,  i^e,  43  t.Uz,  c.  14. 
See  title  Fuel\  WW. 

For  the  various  offences  which  Mayers,  JuHices,  iCe. 
have  jurifdiflion  to  punifh,  part  of  which  are  above  enu- 
merated, fee  the  titles  of  the  offences,  this  Difbonary, 
fajfim'y  and  the  ftatutcs  impofing  the  fcveral  pmaliie-^ ; 
too  long  and  numerous  to  be  referred  to.  under  thik  title. 
See  alio  titles  CorporatUn  ;  yujiices  c/  Beaa  ;  Ojf.nrs  ; 
Oaths  \  Mandamus  %  i^io  It'arranta;  itc. 

MEAD  AND  METHEGLIN,  are  liable  to  certain 

A\i\Xcsoi  Ex<i/£.  Sec  that  title. 

MEAL.  May  be  exported  duty  free,  n  y  iilf.  3. 
e.  20.  Sec  title  S'a'vigiUiiiM  ASs. 

MEAL-RENTS,  Certain  rents  heretofore  paid  in 
Meal  by  the  tenants  of  the  honour  of  C/««,  to  m:iivc 
meat  for  liie  Lord's  hounds;  they  arc  now  payable 
in  money. 

MEALS.  The  fhelvcs  of  land,  or  banks  cn  the  fea- 
coalls  of  Norfolk,  arc  called  the  Meals  and  the  Males. 
CnveU. 

MEAN  OR  MESNE,  nudius.]  The  middle  between 
two  extremes;  and  that  cither  in  time  or  dignity.  In 
time  it  is  the  interim  betwixt  one  a^  another,  and  i^ 
applied  to  Mean  profits  of  lands  between  a  diircifin  and 
recovery,  tjfr.  ^cc  t\t\<  £JtJ:/ment.  As  to  dignity,  there 
is  a  Lord  Mean  or  Mefnc,  that  holds  of  another  Lord  ; 
and  Mean  tenant.  iSe.  All  the  land  in  the  kingdom  is. 
by  a  6£lion  arifing  from  the  fcudJ  origin  of  the  F.n^lijh 
tenures,  fuppoftd  to  be  holden  mediately  or  immediately 
of  the  King,  who  is  Uited  the  Lord  Parameunt,  or  above 
all.  Such  tenants  as  held  under  the  K.ing  immediately, 
when  ihcy  granted  out  portions  of  their  lands  to  inferior 
perfons,  became  alfo  Lords  with  refpe^l  to  thole  inferior 
ferfons.  as  ihcy  were  Ilill  tenants  with  rcfpctfl  to  the 
King ;  and  thus  partaking  of  a  middle  nature  were 
fiiVttiX  Mfjnt,  ui  middle  Lords.    So  that  if  the  King 


granted  a  manor  to  A.  and  he  granted  a  portion  of  the 
lands  toi*  ,  now  B.  was  faid  to  hold  of  and^.  tf  the 
King;  or  in  other  words,  B.  held  hislands  immediately  of 
A.  and  mediately  cf  the  King.  The  King  was  there* 
lore  Aylcd  Lord  Paramsuai :  A.  was  bc-in  tenant  and 
Lord,  or  was  a  Mejne  Lord,  and  B.  was  called  Ttnaat 
fara'vail.  Or  the  lowclt  tenant,  being  he  who  was  tup- 
poled  to  make  avail  or  profit  of  the  land,  i  InJ}.  296 : 
2  Comm.  e.  5.  p.  59.  See  this  Didlionary,  title  7>ff*fr«. 

The  //>;>  of  Mtfieii  in  the  nature  of  a  writ  of  right,  and 
lies  when,  upon  any  fubinfcudaiion.  the  Mean  or  middle 
Lord  fuffers  his  under-tenant,  or  tenant  paravati,  to  be 
diilrained  upon  by  the  Lord  Pojameuni,  [whether  the 
King  or  another,]  for  the  rent  due  to  him  from  the  Melite 
Lord.  Booth,  lid:  f.N.B.  135. 

In  fuch  cafe  the  tenant  fliall  have  judgment  to  be  ac- 
quitted  or  indemnified  by  the  Me/r.e  Lord;  and  if  he  maket 
default  therein,  or  does  not  appear  origin-iHy  to  the  te- 
nant's writ,  he  fhall  be  forejudged  of  his  nicfnalty,  and 
the  tenant  fliall  hold  immediately  of  the  Lord  Paramount 
himfelf.  zinji.  374. 

FoR«  of  a  Writ  of  MesKS 

GEORGE rW,  Ac.  To  the  SherifofS.  Com- 
mand  A.  B.  that  jujUj,  ic.  he  acqutt  C.  J)  cf  if^e  fttui^e 
ivhich  E.  F.  exaili  from  bim  of  oil  frc-rhatd  that  he  holds 
of  the  faid  A.  B.  /«  W.  nuhcreff  the  fotd  A.  tuba  is  Mtfnr 
hft'wtxt  the  faid  E.  and  C.  ought  to  etequst  him  \  and 
'whereupon  be  eomplains,  that  Jor  his  default  be  is  dif- 
iraintd ;  and  unlefs,  &c. 

If  a  man  bring  a  writ  of  Mefnc  where  he  is  not  dif- 
trained,  yet  it  is  maintainable,  but  then  he  lhall  nnt 
have  d  amages ;  for  it  ii  brought  only  to  be  acquitted. 
\Si<.  And  tenant  for  life,  where  the  remainder  is  over  in 
fee.  fhall  have  this  writ  againll  the  Mcfne.  7  //.  4.  12: 
i^//.  6:  A*-!!.  Nat.  Br.  330.  One  brought  a  writ  of 
Mefnc  againft  a  man,  bccmll-  he  did  not  acquit  the  plain- 
tiff of  a  rent-charge  demanded,  iS<.  when  he  by  hiii 
deed  bound  himfelrand  his  heirs  to  warrant  and  acquit 
him;  and  it  was  held  good :  and  if  a  man  have  judg- 
ment to  recover  in  this  writ,  if  he  be  not  afterwards  ac- 
quitted, he  may  have  a  dijlringai  ad  a:ptieiaadum  againtt 
tf.c  Mefnc;  and  fire  facias  againlt  the  Lord.  Stat, 
if  ,fim.  2.  13  £.  I.  J.  9  :  14  Ed.  3. 

MEAN  PROCESS;  Se:t  Mtfne  Proerfs. 

ME.4SE.  mfftiapum,'\  A  mcfTuage  or  dwelIing-houfc> 
Kitchen,  1 39  :  F.N.B.  2:  Stat.  Hthtrnia,  i^H.^s 
Stat.  21  H.  a.  13.  Alfo  a  meafure  of  herrings,  contam- 
ing  five  hundred  ;  the  half  of  a  tboufand  is  called  Meafe 
or  Mffe.  Mereh.  Diii. 

ME  ASON-DUH.  In  Fr.  Mtifon  de  Dieu,  £hmu$  Dei  j 
a  houleof  God.a  inon.iIlcry,  religious  houfeor  hofpital; 
the  word  is  mentioned  in  fat.  39  EL  e.  5.  Sec  Hefpttal, 

MEASURE,  mnfura.^  A  certain  quantity  or  propor- 
tion of  any  thing  fold  ;  and.  in  many  parts  oi UngUnd,  it 
is  fvoonimous  with  a  Bufhcl. 

The  regulation  of  Weights  and  Meafurcs.  for  the  ad- 
vantage of  the  public,  ought  to  be  univerfally  the  fame 
throughout  the  kingdom;  being  the  general  critcrioni 
which  reduce  all  things  to  the  fame  or  an  equivalent 
value.  But  as  weight  and  Meafure  arc  things  in  their 
Kk  2  suture 
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nitnre  nrbitMry  tnd  uncfrtim,  it  is  therefore  expedient 
that  they  be  reduced  to  (omc  fixed  rule  or  flandard ; 
ivhich  ibndard  it  is  impoffiblc  to  fix  by  any  written  law, 
rr  oral  proclamation  ;  for  no  man  can,  by  words  only, 
ivvc  anoiher  an  adequate  idea  of  a  foot  rule,  or  a  pound 
weight.  U  is  therefore  neccflary  to  have  recourfc  to 
fomc  vifibic,  palpable,  Riaccri.il  Aaodard;  by  forming  a 
comparifon  ttiih  which,  nil  weights  and  Mcafurc*  may 
be  reduced  to  one  uniiorm  fizc  :  and  the  prerogative  of 
fi.\'ing  this  Itandard,  our  ancient  law  veiled  in  tho 
Crown  ;  as  in  Strmanaj  it  belonged  to  the  Duke.  This 
ftandard  was  originally  ki-^t  at  If'iHchtfler  :  and  we  find 
in  the  laws  of  kiijig  Ea'gar,  c.  8,  near  a  century  before 
the  ConqueH,  an  injun^ion  that  the  one  Meafure,  which 
which  was  kept  at  JViitcbiJtft  (bould  be  obferved 
throughout  the  realm.  Moll  nations  have  regulated 
the  ftandard  of  Meafurcs  of  length  by  comparifon  with 
the  parts  of  the  human  body ;  as  the  palm,  the  hand, 
the  fpan,  the  foot,  the  cubit,  thea/jvir,  (or  arm,  ell,}  the 
pace,  and  the  fathom.  But  as  thefe  are  of  different  di* 
jnenfions  in  men  of  different  proportions,  our  ancient  hif- 
tortans  informs  us,  that  a  new  Handard  of  longitudinal 
meafare  was  afcertained  by  Kin^  //r/rry  the  Firft;  who 
commanded  that  the  «V/m  or  ancient  cll,  which  anfwcrs 
to  the  modern  yard,  (hould  be  made  of  the  exafl  length 
of  his  own  arm.  And,  one  Handard  of  Meafures  of 
length  being  gained,  all  others  are  eafily  derived  from 
thcRce  ;  ihofe  of  greater  length  by  multiplying,  thofc  of 
Icfs  by  fubdividing,  that  original  Handard.  Thut,  by 
the  ftatute  called  ctm^ofitis  ulnarum  tt  }trticarumt  five 
yards  and  a  half  make  a  perch  :  and  the  yard  is  fubdi- 
vided  into  three  feet,  and  each  foot  into  twelve  inches; 
which  inches  will  be  each  of  the  length  of  three  grains 
of  barley. 

Saperficial  Meafures  are  derived  by  fquaring  thofc  of 
lengch  ;  and  Meafures  of  capacity  by  cubing  them. 

The  flandard  of  ff'eighis  was  originally  taken  from 
corns  of  wheat,  whence  the  lowcft  denomination  of 
weights  wehave  is  ftill  callcdrt^m/«;  thirty-two  of  which 
are  dire^cd  by  the  flatate  called  compcjiiio  mrnfuraruntt 
to  compofe  a  penny-weight,  whereof  twenty  make  an 
ounce,  twelve  ounces  a  pound,  and  fo  upwards.  And 
upon  thefe  principles  the  firft  ftanJards  were  made; 
which,  being  originally  fo  fixed  by  the  Crown,  their  fub- 
fequent  regulations  have  been  generally  made  by  the 
King  in  Parliament.  Thus,  under  King  J?;V£tfri/ I.  in 
his  Parliamcr;  holdcn  at  WtftminfttTt  A.  D.  1 197,  it  was 
ordained,  that  there  fliould  be  only  one  weight  and  one 
Meafure  throughout  the  kingdom  ;  and  that  the  cuftody 
of  the  afTife  or  Dandard  of  weights  and  Meafures  Oiould 
be  committed  to  certain  perfons  in  every  city  and  bo- 
rough ;  from  whence  the  ancient  otHce  of  the  King's  Aul~ 
na^ir  feems  to  have  been  derived,  whofe  duty  it  was,  for 
a  certain  fee,  to  meafure  all  cloths  made  for  fale,  till 
the  office  was  aboli&ed  by  Jlat.  1 1  ^'  I  2  fi',  3.  e-  so. 

In  King  Jchn^i  time  this  ordinance  of  IGn^  Richard 
was  frequently  difpcnfed  with  for  money ;  which  occa- 
iioned  a  provifion  to  be  made  for  inforcing  it,  in  the 
great  charters  of  King  ychn  and  his  fon.  Stai.  9  Hen.  3. 
f.  25.  Thefe  original  ftandards  were  called  feudus  regit, 
and  mtnfura  domini  regit  ^  and  are  direfled  by  a  variety 
of  fubfcquent  ftaiutes  to  be  kept  in  the  Exchequer,  ami 
adi  weights  and  Meafures  to  b;  conformable  thereto. 


Bttt,  as  Sir  EJitarJ  Cth  obferves,  though  this  htih  fe 
often  by  authority  of  Parliament  been  enabled,  yet  ic 
could  never  be  cfTrfted;  fo  forcible  is  cuilom  with  the 
muhitude.  1  Ccmm.  274,  tft, 

MagttaCiarta,  c.  25,  ordains,  "  that  there  (ball  be 
but  one  meafure  throughout  England,  according  to  the 
llandard  in  the  F..vchcquer  :*'  which  fUnd:ird,  was  form- 
erly  kept  in  the  KingN  palace  ;  and  in  all  cities,  market 
towns  and  villages,  it  was  kept  in  the  churches.  4  InJI, 
273.  By  Jiat.  16  Car.  i.  c.  19,  there  is  to  be  one 
weight  and  Meafure,  and  ore  yard  according  to  the 
King's  Handard  ;  and  whoever  lhall  keep  any  other 
weight  or  meafure,  whereby  any  thing  is  bought  or 
fold,  (ball  forfeit  for  every  oll'cncc  5/.  And  ty  Jiat.  22 
Car  2.  c.  8.  water  Meafure,  as  to  corn  or  grain,  or  fait, 
is  declared  to  be  within  the  Jiat.  16  Car.  1.  c.  19.  And 
by ^ait.  22  Car.  2.  c  8  :  21  23  Car.  2.  c.  12,  if 
any  fell  or  buy  grain,  or  fait,  Uc.  by  any  other  bufliel,  or 
Meafure,  than  what  is  agreeable  to  the  flancard  in  the 
Exchequer,  commonly  called  IViHckeJier  Meafure,  he 
fhall  forfeit  .\0t.  i^c.  and  aije  the  \'alue  of  the  grain  or 
fatt  fo  fold  or  bought';  half  to  the  poor  and  half  to  the 
informer.  Notwithllanding  thefe  llatutcs,  in  many 
places  and  counties,  there  are  different  Meafures  of  com 
and  grain  ;  and  the  buOiel  in  one  place  is  larger  than  ia 
another  ;  but  the  Iawfulnef»  of  it  is  not  welt  to  be  ac- 
counted for,  fince  cuftom  or  prrfcripiion  is  not  allowed 
to  be  good  againll  a  ftatute.  Dalt.  250.— And  now  it  is 
fettled  that  no  practice  or  ufagc  can  countervail  the  Jiats, 
22  Car.  z.  r.  8:  22  is  23  Car.  2.  e.  i2,  above  men- 
tioned. 4  Term  Rep.  7;o  :  5  Term  Rep  355. 

There  are  three  different  Meafures, I'le.  cncforwiQC, 
one  for  ale  and  beer,  and  one  for  corn  :  in  the  Meafure 
of  wine,  eight  pints  makes  a  gallon,  eight  gallons  a 
firkin,  fixteen  gallons  a  kilderkin  half  barrel  or  rundlctt 
four  firkins  a  barrel,  two  barrels  a  hogfhead,  two  hogf- 
heads  a  pipe,  and  two  pipes  make  a  tun.  Stats.  15  ^.  2. 
f.  4  :  11       7.  f.  4  :  12  //.  7.  e.  5. 

in  meafure  of  corn  eight  pounds  or  pints  of  wheat 
make  the  gallon,  two  gallons  a  peck, four  pecks  abudteU 
four  bufhels  a  fick,  .ind  eight  bufbcls  a  quarter,  ^e. 

And  in  ether  Meafure;  three  barley  corns  in  length 
make  an  inch,  twelve  inches  a  foot,  three  feet  ayard, 
three  feet  and  nine  inches  an  ell,  and  five  yards  and  a 
half,  which  is  fixteen  feet  and  a  half,  tnake  the  perchf 
pole,  or  rod.  Stat.  27  £d.  3.  e.  10. 

Selling  by  falfe  Meafures,  being  an  offence  by  .the 
Common  Law,  may  be  puniflicd  by  fine,  ^c.  upon  an 
indi£)ment  at  Common  Law,  as  well  as  by  flatute.  See 
the/fl/-  II  Hen.  7.  e.  4,  which  infijfls  particular  fines 
for  offences;  pillory,  bV.  The  eafier  and  more  ufual 
way  ofpunifhment  is,  by  levying,  on  a  fummary  eoBVic* 
lion  by  diilrefs  and  fale,  the  forfeiture  impofcd  by  the 
feveral  aSs  of  Parliament  adapted  to  particular  fraud'. 

The  refpcflivc  contents  of  a  barrel  of  beer  and  ale, 
yiatr.  I  2  Car.  2.  c.  23.  ^  lo  :  e.  24.  ^34:1  'f'".  Af. 

24.  ^  5.  The  buflie!  of  corn  and  fak  afcertained, ^^i//; 
22  Car.  2.  e.  8  :  zz  2j  Car.  2.  12  !  5  C5  M, 
c.  7.  ^  18 — A  Meafure  of  brafs  (hall  be  chained  in 
every  market  ;  and  conflables  to  fcarch  for  unfealed 
meafures, /a/.  22  Car.  2.  e.  S.— Where  there  is  not  a 
clerk  of  the  market,  the  Mayor,  ds"*-.  Ciall  feat  Meafurcs, 
22  tj  23  Car.  2.  i.  12,  §  4.— Collcftors  of  the  excifc  to 

provide 


M  EAS 


MEM  B 


rovMe  quarts  and  pints  of  brafj  for  ale  in  every  roar- 
et  town, II  ^  12/^.3.  r.  15-  §  J.— Conlcnts  of 
iVimhtjUr  M«afurc,/fl/.  I  Ann.  ft.  2.  c.  }.  S  10.— Water 
JVlcafure  of  friiii  alccrtained, /'a/,  l  Ann.  ft.  I.  t.  15. 
— Wine  Meafure,  ftau  5  Ann.  c.  27  ^  17,  — Sec  furtlicr 
title  fVeij^b!!. 

MEASURER  OR  METER  of  woollen  cloih,  and  of 
coals.  ^4:.  An  Officer  in  the  cily  of  LunJon  ^  the  latter 
of  prcat  account.  Chart.  Jm.  I-  See  Alaager.  Coali. 

MKASURING-MONLY.  The  letters  patent,  where- 
by fomc  pcrfons  e.xailcd  (o.-  every  cloth  made,  certain 
money,  bcfides  ainnge,  cillcd  Mcafuring-Money,  re- 
voked. Rot.  FarL  1 1  H:n.  4. 

MEDKRIA.  A  mead  houfe,  or  place  where  mead  or 
mcthcglin  is  made.  Cartnlar  Abb.  Glaft.  MS.  29. 

MEDFEE,  A  bribe  or  reward;  and  ufcd  for  a  com- 
penfation  where  things  exchanged  arc  not  of  equal 
valD<?.    It  is  fald  to  come  from  tUc  word  MetJt  merit. 

MEDI^  &  INFiM,*;  MANUS  HOMINES,  Men 
of  a  mean  and  bafe  condition,  of  the  lower  fort.  Blount - 

MEDlANUSf  Middle  fize;  meJianut  bemot^mtxioi 
middle  fortune. 

MEDIATORS  OF  QUESTIONS,  Were  fix  per-  \ 
fons  auihcr'tfcd  by  ftatute,  wlio,  upon  anyquetlion  arifing 
among  merchants,  relating  to  unmerchantable  wool,  or 
undue  packing,  Is'c.  might  before  the  Mayor  and  ofBccrs 
of  the  Staple  upon  their  oath  certify  and  fettle  the  fame  ; 
to  whofe  order  and  determination  therein,  the  parties 
concerned  were  to  giveentirecredencc,  and  fubmit.  Stat. 
Antiq.  27  EJ,  3  ft.  2.  c.  24. 

MEDIETAS  LINGU.^-;  A  Jury  de  Mtdittate  Lin- 
gua, fignifics  a  Jury  orlnqueft  impanelled,  whereof  the 
one  half  confiHsof  natives,  and  the  other  foreigners;  and 
is  ufcd  in  pleas  wherein  the  one  party  is  a  foreigner,  the  \ 
other  a  denizen  :  this  manner  of  trial  was  firll  given  by 
the  ftat  28  EJ.  3.  <.  13  ;  before  which,  this  was  ob- 
tained by  the  King's  grant.  SiatinJ/.  P.  C.  lib.  j.  r.  7. 
He  that  will  have  the  advantage  of  trial  /rr  mcdittatem 
linguif,  mud  pray  it ;  for,  it  is  faid,  he  cannot  have 
the  benefit  of  it  by  way  of  challenge.  S.F.C.  158: 
t  Inft,  1 27.  In  petit  treafot:,  murder,  and  felony,  meJietm 
liagua  is  allowed  ;  but  for  high  trrafon,  an  alien  Oiall 
be  tried  by  the  Common  Law,  and  not  midittatim  Itn- 
gii*.  H.P.C.261.  And  a  Grand  Jury  ought  not  to  be 
tie  KtMnate  Itnguttt'xn  Siny  zz(c.  //^W/ /«/?.  265,  It  was 
thought  neccllary  to  exclude  Egyptians^  exprcfsly  by  fta- 
tute,  from  the  benefit  of  this  trial.  Sceftafs.  22  //.  8. 
f.  10:  I  isf  2  P.  '.Sf  M.  c.  4  :  and  this  Di^nary,  title 
Egyptiant.  But  we  read.  That  Sohmcn  di  Siandford,  a 
ew,  had  a  caufe  tried  before  the  Sheritf  of  Aoi-wtt/r, 
y  a  Jury  which  were  /ex  fircb&s  tt  hgalti  hoiniutst  tt  /ex 
Ugalet  yudttcj  He  Civitate  Norwicit  &£C,  Pa/cb.  9  Ed.  \ . 

A  jury  de  medittaf eh  alfo  allowed  in  fome  other  cafes'; 
by  analogy  to  this  rule  de  medUiatc  Ungute.  As  on  a  'Jut 
Pairenatui,  the  Jury  mull  be  of* 6  clergymen,  and  6 
laymen.  See  that  title.  Soalfounderihey?«r.  8//.6  t.iz, 
againft  embezzling  retords,  the  Jury  lliall  confift  of  6  pcr- 
fons, officers  of  any  of  the  fuperior  Couru,  and  6  common 
jurors.  Sec  title  Reeardt.  So  on  a  criminal  trial  in  the 
Univerfiiy  Courts  the  Jury  muft  be  half  freeholders  of 
the  county,  and  hall  mairicula:ed  laymen  of  the  UiJver- 
fiey.  Sec  4  Cpwjw,  278.  Sec  further' title  7'"7 
2 


MEDIO  ACQUIETANDO,  A  judicial  wriitodiC 
train  a  Lord  for  the  acquitting  of  a  mean  Lord  from  a 
rent,  which  he  formerly  acknowledged  in  Court  not  to 
belong  to  him.  Reg.  Judsc.  in).  Ser  M~'an. 

MhDlTERRANEAN,  Paffing  through  the  midft  of 
the  earth ;  applied  to  the  fca,  which  ilretchfth  itfelf 
from  Well  to  Eall,  dividing  Eure^e,  A/a,  and  A/rtca, 
which  i*  hence  called  T/je  Mediterranean  Sen.  The  coun- 
tciteiting  of  Mediterranean  palTes  for  (hips  to  the  coad 
of  Barbary,  &c.  or  the  fcal  of  the  Admiralty  Office  to 
fuch  pales,  is  felony  without  benefit  of  clergy.  Stat.  4 
Geo.  2.  c.  l3.  Sec  title  Navigation  Aeis. 

MKDLEFE.  MEDLETA,  MEDLETUM.  Fr. 
Mefter^  to  meddle.]  A  fuddcn  fcolding  at,  and  beaung 
one  another.  Brail.  I.  3.  e.  35. 

MEDSYPP,  A  harvcft-fuppcr,  or  entertainment 
given  to  labourers  at  harveft-homc.  Plac.<)Ed.  i.  Cavj. 

MEDW AY-RIVER,  Pilots  thereon  how  to  be  li- 
cenfed,  5  Geo.  z.  e.  20.  It  was  called  yaga  by  the  Bri- 
tont ;  the  Saxsns  added  Med. 

MEER,  merui.]  Though  an  adjeAive,  is  ufed  as  a 
fubftanttve  to  fignify  Mccr  right ;  Old  Nat.  Brrv.  2,  in 
thefe  words;  This  writ  hath  but  two  ilTucs,  O'/x.  join- 
ing the  Mife  upon  the  Meere,  and  that  is  to  put  himfelf 
in  the  Great  Affifc  of  our  Sovereign  Lord  the  King  ;  or 
to  join  battle.  Coiuell.  Sec  Mi/e. 

M EIGNE,  Sec  Mai/nada. 

MEINY,  Fr.  Me/nie.]  As  the  King's  Meiny,  the 
King's  family,  or  houfehold  fervants.  Seey?<i/.  1  R.  2.  e.  4, 
MEL.ASSES,  See  Navigation  A.li. 
MELDKEOH,  from  Sax.  meldt,  india'um  de/atura; 
And/eolt, />rcemium peeuniiC.  S/e/m.]  Was  the*  recompcnce 
due  and  given  to  him  who  made  difcovery  of  any  breach 
of  penal  laws,  committed  by  another  pcrfon;  called  the 
promoter's  or  informer's  fee.  L/g.  Inrc.  e.  20. 

MELIUS  INQUIRENDUM,  A  writ  that  lieth  for 
a  fecond  inquiry,  where  partt^d  dealing  is  fufpe^led ; 
and  particularly  of  whzt  lands  0;  tenemcnci  a  man  died 
feifed,  on  finding  an  office  for  trie  King.  f  .N.B.t^^. 
It  h.-is  been  held,  that  where  an  otfice  is  found  agamtl 
the  King,  and  a  mtlist  inquirendum  is  .i-.varded,  and  upon 
that  meliHi,  i-c.  it  is  found  for  the  King  ;  if  the  writ  be 
void  for  repugnancy,  or  otherwife,  a  new  mt/ius  inqni- 
rendum  Oiall  bc  had  ;  but  if  upon  the  firll  melius  It  had 
been  found  againA  the  King, in  fuchcafc  he  could  nothavc 
a  new  meiiut.  Sec.  fnr  then  there  would  be  no  end  of 
ihcfe  writs.  And  if  an  office  be  found  for  the  King* 
the  party  grieved  may  traverfe  it;  and  if  the  traverfe 
be  found  againll  him,  there  is  .m  end  of  that  caufc;  and 
if  for  him,  it  is  conclufive.  "&  Rep.  169:  zNel/.  looS. 
If  there  is  any  defeft  in  the  points  which  arc  found  in  an 
inquiHtion,  there  may  not  bc  a  melius  inquirendum  ;  but 
if  the  inquifitton  fmds  fome  parts  well,  and  nothing  is 
found  as  to  others,  that  may  be  fupplied  by  ineliui  inqui- 
rendum. 2  Sali.  465.  A  m.'!i:ii  inquirendum  thall  be 
awarded  out  of  B.  R.  where  a  coroner  is  guilty  of  cor- 
rupt pra£lices  ;  di^c^lcd  to  fpecial  commiflioners.  t  Fent. 
iKi.  Sec  15  yin.  Abr.  title  MeUus  inquirendum,  and  this 
Diilionary,  title  Inqseft. 

MEMBERS  OF  PARLIAMENT,  The  Members 
of  the  Houfe  of  Commons,  are  ufually  (b  filled  ;  though 
in  fail  the  Peers  arc,  ftriflly  fpcaking.  Members  nf  Par- 
liameat ;  Tvhich  confifts  of  King,  Lords,  and  Commons. 
Sec  tiUc  Parliamiut) 

MEMORIES, 
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MEMORIES.  Sonu-  kind  of  rfrotmbMneei  or  ob- 
feqoiet  for  ihe  drad ;  mciitioncd  io  ii.juntuons  u>  the 
clergy,  ji^ae  1  EJ  6. 

MEMORV.  Time  of  ]  H«h  hten  long  ago  ofcer- 
taintd  by  ihe  law  lo  corcmcnce  from  llic  reign  o(  Rici. 
crd  the  Firft  ;  and  ary  cuflom  may  bo  dclUovcd  by  cvi- 
dcnc«  of  ill  non-csillcncc  in  inv  part  of  the  long  period, 
from  his  days  to  the  prefeiit.  z  Cents,  ■^i, IS  m.  bcetitle 

MENAGIUM,  A  family. 

^ afjingbnm^  66. 

MENDLEFK,  Mentioned  in  Crcmp.JuJJice  of  Peaces 
193.  J i  thai  which  cnllcth  JWt^rf/fr«w;  quarrels, 

fcbffling,  or  braaiing  ;  C:,zifU.  ^KchhMe/f, 

MIlNIALS,  from  mania,  ihe  wallj  0/  a  ca(l!e,  houfc, 
•r  other  place]  Houfchold  rcrvinit  who  live  under 
iheir  Lord  or  mailer's  roof;  mentioned  iD  lljo  ancient 
yJcr.  2  //r»j.  4,  <,  2\. 

MENSA,  Comprehends  all  patrimony,  or  goods  and 
neceflarics  for  livelihood. 

MKNSALIA,  Such  parfonajjes  or  fpiritual  livings, 
ss  were  united  to  the  tahlei  of  religious  houfcs.and  called 
jr.eKjal  hitstjiitt  among  the  Canor.itU.  And  in  this  fcolc 
it  is  taken,  where  m<n;ion  is  made  of  appropriationj,  ad 
mtn/am junm.  Blount. 

MENSURA,  A  buflicl  of  corn,  trV.  See  M^a/ure. 
MENSUKA  REGALIS.  The  King's  Standard  Mea- 
furc,  kept  in  the  Exchequer,  according  to  which  all 
mhcrs  are  to  be  made.   See/a/.  ]6C<.r.  1.  c  ig;  and 
lh)i  Dictionary  title  Mcejure. 

MER  or  MERE,  Words  which  begin  or  end  with 
thofe  fyilables,  fignify  fcnry  places.  Ceur.V.  Sec  Mara^ 
or  Mere;  a  lake  or  grrat  pond. 

MERA  NOCTIS,  Midnight.  CW/. 
MERCENARIUS,  A  hireling  or  fcrvant.  Cartular, 
jithat.  Ctailcn.  p.  115. 

MERCENLAGE.  Sec/W«%/. 

MERCHANT,  Mereaior.]  One  who  buys  and  trades 
>n  any  thing:  and  as  merchandize  includes  all  goods 
SDd  wares  cxpofed  to  falc  in  fairs  or  markets ;  fo  the 
word  Merchant  formerly  extended  to  all  forts  of  traders, 
buyers,  and  fellers.  But  every  one  uho  buys  and  fells 
2«  not  at  this  day  under  the  denomination  of  a  Mer- 
chant; only  thofe  who  irafnc  in  the  way  of  commerce, 
by  importation  or  cxporiatiun,  or  carry  on  bufmefs  by 
way  of  cmpiion,  vcndiii.m,  bnrtcr,  permutation,  or  ex- 
change ;  and  who  make  it  their  iivmg  to  buy  and  fell,  by 
X  continued  aHiduity,  or  frequent  negotiation,  in  the 
myfici-y  of  mcrchandifing,  are  cilecmcd  Merchants. 
Thofc  who  buy  goods.  10  reduce  ihcm  by  their  own  art 
or  induAry,  into  other  forms,  and  then  to  fell  them,  are 
Arii^ccrs,  not  Merchants.  Bankers,  and  fuch  as  deal  by 
exchange,  are  properly  c.i!!ed  Merchants.  LtxMtnat.  23. 

Merchants  were  aUv.iyi  particularly  regardt-d  by  the 
Common  Law ;  thougli  the  municipal  laws  of  Englanii, 
or  indeed  of  any  one  realm,  ar'*  not  fufficicnt  for  the 
ordering  and  determining  the  alTiirs  of  traffic,  and  mat- 
ters relating  10  commerce  ;  mcrch.indife  being  fo  uni- 
verfal  aid  cxtcnfivc  thai  it  is  impcfiiWe ;  therefore  of 
the  Law  Merchant  (fo  called  from  its  univeifal  concern) 
all  r.aiions  take  fpecial  knowledge  ;  ar^l  the  common 
auJ  llatute  laws  of  this  kingdom  lez%-e  the  caufes  of 
Merchants  in  many  cales  to  iheir  own  peculiar  law.  Ltx 
Merest.  Sec  I  Cemm.  7^  ;  ani  this  Dictionary,  title  BiU 
ef  Excbaage  \  Injurmtt ;  C^m  ef  hUrcbanu, 


MERCHANT. 

The  cullora  of  Merchanti  ii  part'of  the  Common 
Law  of  ihit  kingdom,  of  which  the  Judgej  ought  to 
take  notice ;  and  if  any  doubt  arife  about  the  cuflom, 
they  may  fend  for  merchant!  to  know  the  cuflom  ;  fir 
Hetari,  Ch.  J. :  H'lmb.  24. 

'Ihe  Ux  infeateria  is  allowed,  for  the  benefit  of  trade, 
to  be  of  the  utmolt  validity  in  all  commercial  iranfac- 
tions  :  for  it  is  a  maxim  of  law.  that  cuiliiil  it  /am 
ant  niJcadum  ijl ."  See  1  Cemm.  75. 

The  law  of  £fi^/ajtJf  as  a  commercial  country,  pays  s 
very  particular  regard  to  foreign  Merchants  in  innume- 
rable inflancec.  fiy  Mti^r.u  Charr/i,  r.  30,  it  is  provided. 
That  all  merchants  (unleCs  publicly  prohibited  before- 
hand) fhall  have  fafc'Condu^i  to  depart  from,  to  come 
into,  to  tarry  in,  and  to  go  through,  f.:i^latj,  for  the  ex- 
crcile  of  merchapdize,  without  any  unreafonable  impofis, 
except  in  time  of  war;  and,  if  a  war  brcalts  out  between 
ui  and  their  country,  they  Iliall  be  attached  (if  in  £»». 
land)  without  harm  of  body  or  goods,  till  the  King  or 
his  chief  julliciary  be  informed  how  our  Merchants  arc 
treated  in  the  land  with  which  wi:  are  at  war;  and,  if 
ouri  be  fccure  in  that  land,  they  Hull  be  fecur:  in  oars. 
This  feenu  to  have  been  a  common  rule  of  equity  among 
all  the  Northern  Nations  ;  but  it  is  fomewhat  extraor- 
dinary, that  it  Ibould  have  found  a  place  in  Mtigiia 
Chaaa,  a  mere  interior  treaty  between  the  King  and  his 
natural-born  fubjeits  j  which  occufions  the  learned  Mcn- 
it/jmru  to  remark  mth  a  degree  of  admiration.  ■'  that 
the  Etglijh  have  made  the  proteilion  of  foreign  nier- 
chanu,  one  of  the  articles  of  their  national  liberty."  But 
indeed  it  well  jullific!,  another  obfcrvation  which  he  has 
made,  that  the  Ee^lijb  know  better  than  any  other  people 
upon  earth,  how  to  value  at  the  fame  time  thefe  three 
great  advantages.  >ei.igion,  li»e«tv.  and  com- 
merce. I  Cemm.  i6o.  See  alio /loti.  2  £.  3.  c  9:  25 
E.  i-  ft.  4.  c.  2:  27  £.  3./.  2.  «.  13,  17,  19,  20  :  28 
£.3.  f.  13 :  36  £.  3.  c.  7  :  2  Rit.  2.  f.  i  :  w  R.z. 
f.  7  :  14  2.  f.  9  :  5  ff.  4.  t.  g:  7  //.  4.  r .  9  ;  in  all 
which,  provifionsare  contained,  for  the  accommodation  of 
Merchants- firangers ;  which  are  now  by  long  ufe  become 
the  known  law  of  the  land,  allowing  for  tJie  variations 
inevitably  introduced  by  time  and  commerce. 

In  the  reign  of  King  Ed.  IV.  a  Merchlnt-drangei- 
made  fuit  before  the  Kin;"s  Privy  Council,  for  fever.ll 
bales  of  filk  fclonioufly  i.-iken  from  him,  wherein  i:  was 
moved,  that  this  matter  lliould  be  determined  at  Com- 
mon  Law ;  but  was  anfwercd  by  the  Lord  Chancellor, 
that  as  this  fuit  was  brought  by  a  Merchant,  he  was  not 
bound  to  foe  according  to  the  law  of  the  land.  13  Ed.  4. 
In  former  times  it  was  conceived,  that  thofe  laws  that 
were  prohibitory  againll  foreign  goods,  did  not  bind  a 
Merchant  llranger;  but  it  has  been  a  long  time  fmce 
ruled  othernife ;  for  in  the  leagues  that  are  now  efta- 
blilhcd  between  nation  and  nation,  the  laws  of  either 
kingdom  arc  excepted  ;  fo  that  as  the  Englij!>  in  Fran,,, 
or  any  other  foreign  country  in  amity,  are  fubjefl  to  the 
laws  of  that  country  whrre  they  refidc ;  fo  mull  the  peo- 
ple of  Frntti,  or  any  other  kingdom,  be  fubjefl  to  the 
laws  of  £>i^/W when  refldenl  here.  i^Het.  7. 

Eigliji  Merchants  are  not  reflraincd  to  depart  the 
kingdom  without  licence,  as  all  other  Subjeils  are  ;  they 
may  depart,  and  live  out  of  the  realm,  and  the  King's 
obedience;  and  the  fame  is  no  contempt,  they  being  ex- 
cepted out  of  the  flatuc  5  R.  i.J}.  2.  And  by  the  Com. 
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non  hzw,  they  might  pafs  the  Teas  without  licence  ; 
though  no;  to  mcrcUandilc.  Dytr  2c6. 

If  any  dillurbance  or  abufc  be  offered  them>  or  any 
other  Merchant  in  a  Corporation,  and  the  Head  OiKcer 
there  do  not  provide  a  remedy,  the  franchire  fhall  be 
feized ;  and  the  ditlurbcr  Aiall  anfvver  double  damages 
and  fuffcr  one  year's  imprironincnt,  ijfc.  by  /at.  9  £(f.  3. 
^.  1.  r.  I. — All  Mcichanls  (except  enemies)  may  fafcly 
come  into  Englami  Mi'.h  their  goods  and  mcichandife. 
Siat.  ij^  Ed.  3. /?.  2.  r.  2.— -Mcrchant-ftrangcrs  may 
come  into  this  realm,  and  depart  at  their  plcal'ure;  and 
they  arc  to  be  frisndly  entertained,  yiat.  5  R,  2.  fi.  2. 
r.  I.  And  Mc'ichants  alien  lhall  be  ufcd  in  this  king- 
dom, as  denizens  arc  in  others.  Slat.  ;  //.  4.  r.  7. 

If  a  difference  arife  between  the  King  and  any  foreign 
State,  alien  Mcrchmts  are  to  have  forty  days  notice,  or 
longer  time.  10  felt  their  cfi'c^»  and  leave  the  kingdom. 
37  £J.  %.  Ji-  2.  c.  17.  All  Merchants  may  buy  mer- 
chandifes  of  the  Haple  :  and  any  Merchant  may  deal  in 
more  merchandifes  tliao  one  :  he  may  buy,  fell,  and 
tranfport  all  kinds  of  mcrchandife.  Siat,  37  £.  3.  Jl.  2. 
f.  2 :  38       3.       I*  2' 

All  the  King's  Subjcfls  arc  to  have  a  free  trade  to  and 
from  Fraact,  Spaiti^  and  Pcrf^i^a'.  3  ^ae.  1,  f .  6  ;  and 
(ctjlat.  ^Jac.  I.  r.  9. 

Various  rellraints  arc  laid  on  Merchants,  efpeciall]*  to 
prevent  their  carrying  of  gold  and  filver  out  of  the  na- 
tion, by  tlic  ftatute  Taw.  See  Jiats.  38  £.  j.  c.z: 
i^R.2.  f.  I  :  +  W.  4.  15  :  8  H.  6.  f .  24 :  3  //.  7. 
^H.y.e.zy.  i  /?.  3.  c.  9:  i  £.Va;.  t.\\. 
By  }lat.  6  H.  ^.  r .  4,  Merchant- ftrangers,  (hall  not 
carry  out  of  the  realm,  any  merchandizes  brought  withio 
the  realm  by  Merchant-ftrangers. 

Jf  a  perfon  who  is  otherwife  no  Merchant,  being  be- 
yond fca,  takes  up  money  and  draws  a  bill  upon  a  Aler- 
chant,  he  cannot,  in  an  adion  brought  upon  this  bill 
againft  him  as  the  drawer  thereof,  plead  thut  he  was  no 
Merchant;  fur  the  very  taking  up  the  money  atddraw- 
iiig  the  bill  makes  him  a  Merchant  to  this  purpofc. 
Cemif.  152.  Ste  ihlc  JSiU  e/ Exclartg/, 

Merchant  includes  at!  forts  of  traders  as  well  and  as 
properly  as  M;rchani-advcnturers.  Dj.  379.  ci;es 
Sptim.GuiUa.  A  Merchant  taylur  is  a  common  term; 
/<r  //?//.  Ch  J.  :  2  Saii.  445. 

There  are  Companies  of  Merchants  in  Ltsndw  for 
carrying  on  confidcrable  joint  trades  to  foreign  pans, 
^■/js.  The  Merchant-Adventurers,  (fee  title  llamburgh 
Ce^pany ;)  the  Company  cAabtiihcd  in  Engla>ui  for  the  im- 
provement of  commerce  ;  which  wis  crcilcd  by  patent 
by  King  Ed.  I.  merely  for  the  exportation  of  wool,  i3c. 
before  wc  kncv/  the  value  of  that  commodity,  and  at 
a  time  when  we  were  in  a  great  mcafure  llrangers  to 
trade.  The  next  Company  was  that  of  the  Barbary 
Merchants,  incorporated  in  the  reign  of  King  ^fs.  VII. 
A  Company  of  Merchants  trading  to  the  North,  called 
the  Mujcwy  or  R><£ia  Com^eatyt  wis  cilabhlhcd  by  King 
Ed.  VJ,  and  encouraged  with  addittoi.al  privile;;cs,  by 
Queen  Mary,  Queen  Ellzabtih^  ice.  See  tiiie  Rujia  Cons- 
pany.  The  Barbary  Merchants  decaying  towards  the 
latter  end  of  Queen  Elixabah*%  reign,  out  of  their  ruins 
arofc  the  Ltvant  or  Turhy  Company  ;  who  firll  tradbig 
with  Ffsicft  and  then  with  T./rity,  fumiiheU  Englaad 
that  way  with  ihc  Eajl-Jadia  commodities  :  this  Com- 


pany hath  very  confiderabU  faflories,  at  Cenfiantintpk^ 
Smyrna,  Ahppo^  &c.  See  title  Turkty  Cempany.  From  the 
flourithing  ibtc  of  the  Levant  or  Turiry  Company,  in  the 
reign  likL-wife  of  Queen  EUzabcrh  fprung  the  old  EajU 
India  Company,  who  having  Btied  out  fhips  of  furcCi 
brought  from  thence  at  the  belt  hand,  the  Indsan  com- 
modities, formerly  fold  to  England  by  dillaol  Eutoptar.t ; 
and  they  having  obtained  many  charters,  and  grants 
from  the  Crown,  in  their  favour,  were  fole  matters  of 
that  advantageous  traffick  ;  until  at  lalt  a  new  Company 
was  incorporated  by  King  ll'tU.  Anno  9  iV.  3,  on  their 
lending  Uovernmcnt  two  millions  of  money ;  and  both 
thefc  Companies,  after  the  expiration  of  a  certain  tefrnt 
were  by  articles  united.  Sec  title  Enjl-India  Company. 

In  the  2 111  year  of  Queen  Elizabeth,  the  tajllund 
Company  of  Merchants  waserefled;  and  in  King  CharUt 
the  Second's  time,  that  Company  was  confirmed,  with 
full  power  to  trade  in  Horvjay,  Sivtden,  Pdand,  and 
other  EajHand  countries.  See  title  Eapland  Company. 
The  Royal  African  Company  had  their  charter  granted 
to  them  in  the  14th  year  of  King  Charltt  II.  And  by 
ftax,  9^10  If^.  3.  f.  26,  they  arc  to  maintain  all  forts, 
t^f.  Sec  title  Afritan  Company. — KinRCirtr/f/  II.  alfo  by 
commiirion  under  the  Great  Seal  of  England,  condituted 
his  Royal  Hlehnefs  'Jamet  Uuke  of  f'ork,  (afterward* 
King  Jamet  iT.)  Edward  Earl  of  Clarendent  and  olhers, 
to  be  a  Council  for  the  Royal  Fifhery  of  England,  and 
declared  himfelf  to  be  the  protcAor  of  it ;  and  in  the 
29th  year  of  his  reign,  he  incorporated  them  into  a  Com- 
pany. King //'////d/fl  III.  in  the  fourth  year  of  his  reign, 
cHablifhed  a  Greenland  Company.  See  that  title. 

By  Jlitt.  9  Ann.  c.  21,  to  pay  the  debts  of  the  army, 
navy,  i^c.  amounting  to  near  ten  millions,  the  South  S/a 
Company  of  Merchants  was  erected  ;  who  having  ad- 
vanced that  money,  the  duties  upon  wines,  vinegar,  to- 
bacco, y  r.  were  appropriated  as  a  fund  for  payment  of  the 
interell,  after  the  rate  of  61.  per  eent.  \S<.  The  Company 
was  granted  the  fole  trade  to  the  Scutb  Seas  ;  and  others 
trading  thither  lhall  forfeit  their  (hips  and  goods,  and 
double  value;  and  the  corporation  is  to  continue  far 
tvtr  \  but  the  funds  arc  fubjeft  to  redemption  by  Par- 
liament. This  Company  had  their  capital  llock  very 
much  enlarged  in  the  reign  of  King  Geerge  I.  And  to 
raifc  money  lent,  were  empowered  to  make  calls  or  lake 
in  fubfciipttons,  IJe.  as  they  thought  lit  ;  and  on  this 
foundation,  the  5ctf/^  fchcmc was  executed  in  1720: 
but,  to  retrieve  credit,  afterward;  part  of  the  (lock  of  the 
Sstah  Sea  Company  was  ingrafted  into  the  capital  flock  of 
the  Eaft  I'tditi  Company  and  liie  Bank  0/  Eng/and;  and 
after  that  half  the  flock  was  converted  into  annuities  at  4/. 
per  eent.  Since  which  a  farther  rcduilion  thereof  hath  been 
made.  Sre  title  Seu/b  Sea  Company. 

This  Ihort  Hiftory  of  our  Companies  of  Merchants, 
which  have  ever  had  many  and  great  privileges,  and 
are  at  length  become  of  double  ufc,  to  enlarge  commerce 
and  fopply  the  nccellities  of  the  State,  in  fome  meafure 
Ihcws  the  progrcfs  and  incrcafe  of  our  trade,  and  the 
wealth  of  the  nation  :  though  it  mull  nevertlielefs  be 
obfcrved  that  they  are  a  kind  of  monopolies  erctted  by 
law ;  which  if  they  become  prejudicial,  are  generally 
reftrained  by  Parliament,  as  has  been  the  cafe  with  many 
of  the  Companies  already  fpeciticd  ;  and  if  tlie  power 
granted  them  is  abufed,  it  becomes  of  fatal  confequcnce; 
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for  which  we  need  only  indance  the  ever  memorable 
year  1720,  when  ihe  Sub-governor  and  Dircflors  of  the 
Siutif  Sea  Company  incurred  a  forfeiture  of  their  etlates 
tiy  tUtui«»  and  w^re  difablcd  (o  hold  an)  otiiccs,  i^V.  for 
their  vile  conduct,  whkU  tended  to  the  ruin  of  the 
public.  Oi  cr  and  above  tlicfc  Companies,  there  arc  the 
DmcI'  Merchants;  thofc  who  trade  to  the  //V/?  ivri/cj ; 
the  Cana  y  Merchami ;  I  Jiaa  Merchants,  who  trade 
to  te£/»t  /i,  yemct.  Sin:},  l^e.  the  French  and  Spunijb 
Merchants,  tSi.  See  the  feveral  titles  through  this  Dic- 
tionary, and  particularly  \\iU  Navirt'Tttfi  Jdt ;  which  lee 
alfo  for  the  fcvcral  regulations  o{  Ls/>srtaiic/i  and  Ex^or- 
taihn  by  Merchants. 

MEKCHENLAGE,  Mtracrum  Ltx.']  The  law  of  the 
ancient  kingdom  of  itXrr.vd.  dtrndcn  in  his  BritaKaia 
fays.  That  in  the  year  iot6.  this  kingdom  was  divided 
into  three  parts;  whereof  the  IVt^  Saxom  bad  one,  go- 
verning it  by  the  la^vs  called  lytj}  Suxsn-Ia^r,  which  con- 
tained Ktiitt  S  i^ext  Surry t  B'.rkit  Hampjhire.  Jf'ilu, 
Sevttfjitt  D»/ei,  and  Drvi.i :  The  Dana  h.id  the  fccond, 
COnuining  Verkt  Dttht,  Amtftj;/.\m,  Lciiijhr,  Lincoln, 
KertbamfUit^  BtaforJ^  Butkj,  thrtforj,  EJJix^  MiddltJtXt 
Kar/olk,  Sujfdi,  Ctimbruiitt  and  Hunlingiloti  \  which  was 
governed  by  the  laws  called  Da>te-lage:  and  the  third 
part  was  in  the  pofTciSon  of  the  M,-i-dant,  whofe  law  was 
called  Mr,^itt!agf\  and  contained  Ch.i:fjlcr,  Wwcejier, 
HatforJ,  li'arw.ik,  Oxfer.i,  Ckefur^  SaUp^  and  SiaffcrJ; 
from  which  three,  Ktng  If'iL  i.  chofe  the  bell,  and  with 
oiher  law«  ordained  tliem  to  be  the  laws  of  the  kingdom. 
Camd,  Bvtu  94..  See  Malntktian  lavis, 

MERCI?ET,  ilfi^rri&^.'aai.]  A  fine  or  compofiiion  paid 
by  inferior  tenants  to  the  Lord,  for  liberty  to  difpofe  of 
thfir  daughters  in  marriage.  No  baron  or  miliary  te- 
nant, could  marry  his  fole  daughter  and  heir,  without  fuch 
leave  purchafed  from  the  King,/ro  maritanJa  f.lia.  And 
many  of  our  fcrvile  tenants  could  neither  fend  their  fons 
CO  fchool,  nor  give  their  daughters  in  marriage*  without 
exprcfs  licence  from  thefupcrior  Lord.  Sec  Kenneths  Gh/~ 
fary  in  Maritagtutn^  and  this  Diil.  Marcbtt.  Borough  EngUjh. 

MERCIA.  Is  uled  in  many  places  in  the  Monafiican 
for  amerciament. 

MERCIMONIATUS  ANGLI.;E,  Was  of  old  lime 
ufed  for  the  impoll  of  England  upon  merchandife. 

MERCURIES,  Or  vendors  of  printed  books  or 
papers.  Vide  litnuiers* 

MERCY;  %tz  MtfiricerMa. 

MERGER,  Is  where  a  greater  cftatc  and  a  lefs  coin- 
cide and  meet  in  one  and  the  fame  perfons,  tvithout  any 
intermediate  edate ;  in  which  cafe  the  lefs  is  immedi. 
aiely  anmhilated,orintheIaw  phrafeisfaid  to  be  merged, 
that  is  funk  or  drowned,  in  the  greater:  as,  if  the  fee 
comes  to  tenant  for  years  or  life,  the  particular  eftates 
are  merged  in  the  fee.  z  Rep,  to,  61  ;  3  Lrt}.  437.  If  a 
leflbr,  who  hath  the  fee,  marries  with  the  lefTcc  for  years  j 
this  is  no  Merger,  becaufe  he  hath  the  inheriunce  in 
his  own,  and  the  leafe  in  right  of  his  wife,  a  Plmvii. 
418.  And  where  a  man  hath  a  term  in  his  own  right, 
and  the  inheritance  defcends  to  his  wife,  as  he  hath  a 
freehold, in  her  rigiu,  the  term  is  not  merged  or  drowned. 
4  _  Cro.C^-  2*5-  So  if  tenant  for  years  dies  and  makes 
7  him,  who  hath  the  revcrfion  in  fee,  his  executor,  where- 
by the  term  of  years  reits  alfo  in  him,  the  term  fliall  not 
Merge ;  for  he  hath  the  fee  in  his  own  right,  and  the 
urm  of  years  in  right  of  the  tefbtor,  and  fubjcfl  to  bis 


debts  ind  legacies.  See  PlnvJ*  418  :  Cro.  Jac.  275  ; 
Co.  Lit.  3j8. 

An  etlate-tail  is  an  exception  to  this  rule,  for  a  maa 
may  have  in  liii  own  right  both  an  etiate  tail,  and  a  re- 
verfton  in  fee ;  and  the  cftaie  tail,  though  a  Icfs  el^ate, 
fliall  not  merge  in  the  fee.  2  Jiff.  61  :  S  /?<-/.  74.  For 
cAatcs-cail  are  proicAed  and  prcfcrvcd  from  Merger  by 
the  operation  .md  conftruftion,  though  net  by  the  exprcfs 
words,  of  the  llaiutc  de  d^it ;  which  operation  and  con- 
ftru^ion  have  probably  arifcn  upon  this  confideratioo ; 
that  in  the  common  cafes  of  Merger  of  clbtes  ibrlifeor 
years,  by  uniting  with  the  inheritance,  the  particular  te- 
nant hath  the  folc  intercll  in  them,  and  hath  full  power 
at  any  time  to  defeat,  dellroy,  or  furrcndcr  ihcm  to  him 
that  hath  the  revcrfion ;  therefore  when  fuch  an  eflate 
unites  with  the  reverfion  in  fee,  the  law  confiders  it  in 
the  light  of  a  virtual  furrendero^  the  inferior  cHate.  Cro. 
Elii.  302.  But  in  an  eftate-tail  the  cafe  is  oiherwife; 
the  tenant  for  a  long  time  had  no  power  at  al!  over  it,  fo 
as  to  bar  or  deHioy  it ;  and  now  can  only  do  tc  by  cer- 
uin  fpecial  mode?,  by  a  fine,  a  recover)',  and  the  like. 
It  would  therefore  have  been  ftrangely  improvident  to 
have  permitted  the  tenant  in  tail  by  purchafing  the  re- 
verfion in  fee  to  Merge  his  particular  eftate,  and  defeat 
the  inheritance  of  his  iifue ;  and  hence  it  has  become  a 
ma-vim.  that  a  tenancy  in  tail,  which  cannot  be  fur- 
rendcd,  cannot  alfo  be  merged  in  the  fee.  2  Camm, 
c.  1 1,  p.  178. 

MERSCUM,  A  lake;  from  the  Sax.  m/rr,  lacut, 
**  Maneria , mslftdivat  mfr/ca,  ft  merifca.^*  Inpilpb,p.  861. 

MERSE-WARE,  Sax.  W«  paluduw..]  The  inha- 
birants  of  Romnty  Marfij  in  Ktnt  were  anciently  fo  called. 

MERTLAGE,  Seems  to  be  a  corruption  of,  or  a 
law  French  word  for  martyrology.  See  Hil.  9  Hen.  7. 
14.  where  it  feems  to  mean  a  church  kafc&dar  or 
rubrick.  Cowell, 

MERTON,  Statutes  made  there,  20  Hen,  3. 

MESNE,  Mtditis.'\  He  who  is  Lord  of  a  Manor*  1 
and  fo  h.ith  tcn:tnts  holding  of  him,  yet  himfelf  holds  of 
afupcrior  Lord.  Cctvell.  See  Mean, 

MESNE  PROCESS.  Such  Procefs  as  iflucs  pending 
the  fuit  upon  fome  collateral  interlocutory  matter,  as  to 
fumroon  Juries,  wiinefles,  and  the  like  ;  dilliuguiihcd 
from  original  Procefs,  which  is  founded  on  the  writ.  Fincb, 
L.  346.  Mf/ite  Frufft  is  alfo  fomctimcs  put  in  contra- 
dilUnciion  to  firal  Proce/i,  or  Procefs  of  Execu:isn  ;  and 
then  it  fignifiesall  fuch  Procefs  as  intervenes  between  (he 
beginning  and  end  of  a  fuit.  3  Coma,  c.  19.  p.  179. 

MESN  ALTY.  medittat.]  The  right  of  the  Mefne,  as 
«  the  Mefnalty  is  extinft.'  Old.  Nat.  Br.  44. 

MESSARIUS,  from  me^f.]  The  chief  fervant  in 
hulbandry,  or  harveft  time,  now  called  a  b.aili0*  in  fome 
places.  hSen.  Mgl.  tern.  2.  852.  This  word  is  alfo 
ufed  for  a  mou  er  or  reaper ;  one  that  works  harveft- 
work.  Fleia,  lib.  2.  75. 

MESSENGER,  Is  a  c?.nier  of  meflages,  pardcQ- 
lariy  employed  by  the  Secretaries  of  State,  i^c.  and  to 
ihefc  commitments  may  be  made  of  Slate  prifoncrs;  for 
though  regu'arly  no  one  can  juftify  the  detaining  a  pcr- 
fon  in  cullody  out  of  the  common  gaol,  unlefs  there  be 
fome  particular  reafon  for  it ;  as  if  the  party  be  fo  dan- 
gcroufly  fick,  that  it  would  hazard  his  life  to  fend  him 
xhiiher,  ^V.  yet  it  is  the  conflant  practice  to  make 
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commuments  to  MefTcngers ;  bulitis  faid^itQiallbein- 
tended  only  in  order  to  carrying  the  oiTenders  to  gaol. 
I  Sali.  347:  z  Ha^Mk.  7*.  C.  c.  16.  §9.  An  offender 
may  be  committed  to  a  MeHenger,  in  order  to  be  exa- 
mined before  he  is  committed  to  prifon ;  and  though 
fuch  commitment  to  a  MclTenger  is  irregular,  it  is  not 
void ;  and  a  perfon  charged  with  treafon,  efciping  from 
the  MeiTenger,  is  guilty  of  treafon,  l^c.  Skin.  599.  See 
this  Dldlicnarv,  titici  C^«ff!J/Mr-7/ ;  Arrcfi\  Treajm. 

MliSSUNGEUS  OF  THI£  EXCHEQIJER,  Offi- 
cers attending  that  Court ;  they  are  four  in  number,  and 
in  nature  of  purfuivantt  to  the  Lord  Treafurcr. 

MESSE  THANE,  Signifies  a  prielK  The  Saxism 
called  every  man  Thane  who  was  above  the  commim 
rank  ;  fo  Me£'e  Thant  was  he  who  fald  mafs ;  and  Wayitiet 
Tbane  was  a  fccular  man  of  quality.  Coivell. 

MESSINA,  Reaping  time,  harvcll.  Co^velf. 

MESSUAGE,  Mtjim^itim.']  Properly  a  dwelling- 
hOufe*  with  fome  adjacent  land  afTigned  to  the  ufe  there- 
of. ir,-J}.  Sy^nb.  title  Fhui,  §  26:  Biad.  hi.  5.  c.  28. 
Sec  169,  170  :  wiirrc  it  is  faid,  that  by  the  name  j 

ot' a  M  jlii.Tcc  may  pafs  aUb  a  curtilajje,  a  garden  and  I 
orcliarJ,  a  dox'c-houfe,  a  fliop,  a  mill,  a  cottage,  a  toft, 
a  chamber,  a  cellar,  i^£,  yet  they  may  be  demanded  by 
their  fmgle  names.  Mejiui^iion  in  ScetUwdt  figniftes  the 
principal  place  or  dwelling- houfe  within  a  barony,  which 
yiCCsWa^nuwor'hou/e.  Si-eae  'verlorum  fignif'  "jerir.  A/t/- 
fuagium.  In  fome  places  it  is  called  ihcy^/f  rf/"«/fli^i»or.  A 
pra'cipe  lies  not     .■iomctt  but  Je  jitejfuagto.  Ca.  Lii,  c.  8. 

MESTILO,  Me/?s/u;  or  rather  n:ifcllaue,  that  is. 
wheat  and  i  yc  mingkd  together.  Pai.  1  Ed.  3 .  /.  i .  «.  6. 

METAL.  The  exportation  of  iron,  brafs,  copper,  lat- 
tin,  bell  and  other  Metal,  was  rellraincd  by  the  ancient 
flats.  28  Ed,  3.  f.  5  :  53  f^cn.  9.c.-j  ;  2  ^  3  6.  c.  37. 
but  permitted  hy  flai.  5  W.  tff  M.  f.  17.  Sec  this  Dic- 
tionary, title  Naiiiganon  /lils. 

METECORN,  A  mcafurc  or  portion  of  corn,  given 
out  by  the  lord  to  cuflomary  tenants,  as  a  reward  and 
encouragement  for  their  dutis^s  of  labour.  Siipendia  et 
mctecorn  ac  cetera  debit  a ferviiia  in  monajlcrto  prtrdiSo  J'ol- 
'vantur.  RyUy^s  Flac.  Farl.  391. 

METEGAVEL,  Sax.  eiti  gah!um  i  feu  njeaigai.]  A 
tribute  or  rent  paid  in  victuals  ;  which  was  a  thing  ufual 
in  this  kingdom,  as  well  with  the  King's  tenants  as 
others,  till  the  reign  of  King  Uen.  1. 

METER  of  coals  in  Londan,  Sec.  from  mefiortto  mete 
or  mealure  a  thing.  See  Meafurtr. 

METHt-GLlN.  Brit.  M>!ddigli».]  An  old  Britip 
drink  made  of  honey.  which  lUlI  continues  in  repute 
in  England'^  it  is  mentioned  in  the  llatute  15  Car,  2. 
c.  9.  See  title  Mead. 

METTESHEP,  METTENSCHEP.  Was  an  ac- 
knowledgment paid  in  a  certain  mcafurc  of  com;  or  a 
fine  or  penalty  impofcd  on  tenants,  for  their  defaults  in 
not  doing  their  cuftomary  fervices,  of  cuttitig  the  Lord's 
com.  Parcch.  Astiq.  495. 

MEYA,  A  mey  or  mow  of  corn,  as  anciently  ufed  ; 
and  in  fome  pnrib  o\  England  they  flill  fay  mty  the  corn, 
i.  e.  put  it  on  an  heap  in  the  barn.  Bhuni.  Tin.  130. 

MICEL-GEMOTES,  MICEL-SYNOD3,  The 
great  councils  in  the  Sajco/t  times  of  King  and  noblemen, 
were  called  ff'itteiut-gemotcj,  znd  ^khcrwzrdi  J^li^el-Jynodj, 
or  Ahchel-^iitiih,  and  AUcei'gemcttSt  i.  e.  great  urd  gc- 

VoL.  JL 


'  neral  alTemfalics.  CoivtU.  See  1  Ccmm.  147;  and  ihit 

Dictionary,  title  Parlianunt, 

MIDDLESEX.  The  Seflions  of  the  peace  how  often 
to  be  held, 14,  //.  6.  c.  4.  In  aiiions  triable  by 
Midd't/tx  Jurors,  they  lhall  be  called  the  fourth  day,  W*-. 
Stat.  %  Ed.  ^.  r.  3.  Inhabitants  of  tVeJhninfler  cxen^pt 
from  ferving  on  Juries  at  the  Sefiions  tor  the  peace,  7 
%  iV. 'y.  (-.32.  §9.  No  Juror  to  be  returned  at  the  Ntji 
prim  in  Middir/ex,  who  h.itli  been  reiurnvd  in  two  pre- 
ceding terms  or  vacations.  L';aieholders  (Qualified  to 
fcrvc  as  Jurors  in  Middir/fx,  4  GVj.  2.  <.  7.  ^  2,  3.  Sec 
title  Jury  IL  Eur  one  county  rate  to  be  made  for  Mid- 
dUffXt  flat.  12  Cfo.  2.  C..29.  ^  15.  A  ri'giftry  of  deeds 
and  wilts  in  that  county  ellablifh^-d.  i'.'*//.  7  Ann.  c.  20. 
See  titles  Rtgijler  ;  E':i  cll/ni  nts ;  Dads. 

MiLDERNLY,  A  kind  of  canvaf,  of  which  fail- 
cloihsof  ihlps  .ire  made.  See  flat.  I  "Jac.  c.  14. 

MILE,  Milhnrc  ]  In  the  meafure  of  this  country,  is 
the  diftance  or  length  of  a  ihoufand  paces ;  othcrwife  de- 
fcribed  to  cont.iin  eight  furlongs,  every  furlong  being 
forty  \><A  -i,  and  every  pole  fixtcen  foot  and  a  half.  See 
flat.  55  E.'.z.  cO.  — It  is  1760  yards,  or  5280  feet. 

Mil-jt,  mentioned  in  the  flatutcs  relative  to  the  refin- 
ing of  fait,  are  to  be  computed,  according  to  the  com- 
mon ertimation  of  the  county,  or  place  where  the  pit  is ; 
and  not.iccordingtothe  ftatuie  meafure.  S.'.ZGtf.  2.  r,  i  z. 

MILES,  A  knight.  Mai.  Ifyf.p.uH. 

MILITARE,  To  be  knighted,  viz.  Rex  per  Angliam 
ffcii  proclitmari,  i^c.  ut  ^ui  haitrent  uude  mihtarent  tsdeJJ'Cnt ' 
af>ud  IVcflmonafitriumy  &c.  f>ia(.  Wfjl.  p,\\%. 

MILITARY  CAUSES,  Are  flat.  13  R.  2.  c.  z, 
declared  to  be  fuch  as  rehte  to  contrails  touching  deeds 
of  arms  and  of  war.  as  well  out  of  the  realm,  as  within  it, 
which  cannot  be  determined  or  difcuHed  by  the  Common 
Law ;  together  with  other  ufagcs  and  cuftoms  to  the 
fame  appertaining. 

The  only  Military  Court  known  to,  and  ellibliOied  by, 
the  permanent  laws  of  the  land,  is  the  Court  of  Chivalry, 
formerly  held  before  the  Lord  High  Conftable,  and 
Earl  Marflial  of  £fl^^/(?«rf  jointly  ;  but  fmce  the  attainder 
of  Stafford,  Duke  of  Buciingvrm,  under  //f;.  VIII.  and 
the  confcqucnt  cxiingnilbment  of  the  office  of  Lord 
High  Condable,  it  hath  ufually,  with  rcfpcft  to  civil 
matters,  been  holden  before  the  Earl  Marfbal  only.  See 
title  Court  of  Cbin/alry. 

MILITARY  FEUDS;  See  title  7*rt«r«  I. 

MILITARY  OFFENCES.  By  the  annual  a£ls  for 
punifhing  mutiny  and  dcfcriion,  if  any  officer  or  foldier 
(hall  excite  or  join  any  mutiny,  or,  knowing  of  it,  fhall 
not  give  notice  to  the  commanding  officer;  or  lhall  de- 
fert  or  lift  in  any  other  regiment,  or  Ileep  upon  his  poft, 
or  leave  it  before  he  is  relieved,  or  hold  corrcfpondencc 
with  a  rebel  or  enemy,  or  llrike  or  ufe  violence  to  his 
fuperior  officer,  or  fh.ill  difobey  his  lawful  commands; 
fuch  oflender  (hall  fuffer  fuch  punilhment  as  a  court  mar- 
tial (edablilhed  by  the  ad)  thall  inflid,  though  it  extend 
to  death  itfclf. 

Exclufive  of  the  before -mentioned  (latutes,  defertion 
from  the  King's  armies  in  time  of  war,  whether  by  land 
or  fea,  in  England,  or  in  parts  beyond  the  fea;,  is,  by 
the  (landing  laws  of  the  land,  and  particularly  flats, 
18  H.  6.  c.  19:  5  EUz.  c.  5,  made  felony,  but  not 
without  benefit  of  clergy.    But  by  the  flat,  ziS  j,  Ed.  6. 
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c.  2.  clergy  is  taken  away  from  fuch  dcfi-Tiers,  foMicff* 
ard  the  oifcncc  Is  made  triabld  by  ihi^  !ullkc>  of  every 
fliirc,  Tiic  fame  llatutes  punifii  oihcr  interior  military 
oUcnces  witli  lines,  inpriroiimcnt,  and  oilier  pciialticB. 
Sec  iurthcr,  title  Ccuru  M>tmal, 

MILITARY  POWER  Ot'  THE  CROWN  ;  See 
thlc  K.a^  V.  3. 

MiLiTARY  STATE,  IncIoJes  the  whole  of  the 
SolOicry ;  c/,  iVich  perfons  as  arc  peculiarly  appointed 
amung  tnc  r-^X  of  the  people,  for  the  fafcgpard  and  de- 
fence of  the  realm.  See  title  SsUUrs. 

MILITARY  TENURES;  See  tiric  ni.-.vnrj  I. 

MILITARY  TESTAMENT.  As  a  part  of  the 
compt-ntaiion  for  foldicrs  being,  by  the  .-;r,i.i:  J  r-.tX  tor 
punifhtng  mutiny  and  dcfcriion,  put  in  a  v.  1 
tlun  any  other  filbjccis,  by y/<T/j.  z()Cjr.z.  ,  ^■ 

f.  zi.  ^  6»  foldiers  in  adlual  militjry  ftrvicc  :i'-..v  in.ikc 
nuncupaiivi;  and  difpofe  o(  tlicir  goods,  wages, 

and  other  piirfonal  chattels,  without  thofc  forms,  folcm- 
niiiei,  and  expcnces,  which  the  law  requires  in  other 
cafes.  See  title  //////. 

MILITIA. 
The  National  Soldury;  the  {landing  force  of 
the  nation. 

U  feerus  univcrfatly  agreed  by  all  hiAorians,  chat 
K'^ng  AlfrcJiixA  fettled  a  national  Militia  in  this  kingdom, 
9.rA  by  his  prudent  difcipline  made  all  the  Subjefls  of  his 
ric'oiaions,  loUicrs;  but  we  arc  unfortunately  left  in  the 
liirk  as  to  th;  particalars  of  this  celebrated  regulation. 

The  feodal  military  tenures  were  ellablifhed  for  the 
putpofc  of  procetiion,  and  fometime^  of  attack  againft 
foreign  rnemies:  (fee  this  Di^ionary,  title  Tcanrei.) 
for  iuc  further  defence  in  cafes  of  domcftic  infurrec- 
rions  cr  foreign  invafions,  various  other  plans  have 
been  adopted,  all  of  them  tending  to  unite  the  charafter 
of  a  citizen  and  foldicr  in  one.-  Firft,  The  Jffife  of 
JrtK't  cnai>ed  27  //.  2,  and  afterwards  the Jiat.  tf  If'tn- 
(hfjitr,  .  6,  obliged  every  man,  according  to  his 

Aate  and  degree,  to  provide  aceriain  quantity  of  fuch  arms 
as  *crc  I'uL-n  in  ufc ;  and  it  was  pait  oi  the  duty  of  Cen- 
jfuhhi  uudcrihe  latter  tUtme  to  fee  fuch  arms  provided. 
Thefe  weapons  wcrc%changcd  by  jhu.^ts  ^P.t^M, 
<.Zy  isto  more  modern  ones  ;  but  both  thefe  pronfions 
were  repealed  by I  ^ar.  l.i-.z;;  zi'Jac.%.  f.  28. 
While  thefe  continued  in  force,  it  was  ufual,  from  time  to 
liaie,  foroijr  Princes  to  iffue  commiirioiii  of  array;  and 
(vna  into  every  county  officers  in  whom  they  could  conlide, 
to  IT  uller  and  anay  (or  fc:  in  military  order)  the  inhabit- 
antsof  every  diftrift  ;  and  the  form  of  the  commiffion  of 
array  was  fettled  in  Parliament,  esnnc  ^  Hen.  4,  fo  as  to 
prevent  the  infcrtion  therein  of  any  new  penal  claufcs. 
k^jhvj.pt.  3.  /.  66;,  7.  See  8  Rt'p.  375,  t^f.  But  it 
was  alfo  provided  by  i  £.  j.y?.  z.  <-f.  5,  7  :  2;^E. 
ji.  5.  {.  3,  that  no  cl^n  Utould  be  compelled  to  go  out  of 
the  kingdom  at  any  rate,  nor  out  of  his  (hire,  but  in 
cafes  of  urgent  rccclTitj';  nor  (hould  provide  foldiers 
untcfs  by  ccnfent  of  Pariiament.  About  t!ie  reign  of 
King  Henry  Vill»  or  his  children,  lieutenants  began  to 
be  intrrducid,  as  Itanding  rcprefentatives  of  the  Crown 
to  keep  the  coundts  in  military  order  ;  fur  we  And  them 
mentioned  as  known  officers  in  the  fiut.  4  5  P.iJ  M. 
t,  3,  though  they  had  then  not  been  long  in  ufe,  for 
Cam'dt  fpciks  of  tliemin  the  time  of  Q^ccn  £Jizahf&, 


33  extraordinary  roagiftratci  conftitoted  only  in  times  of 
dilBculcy  atid  danger-  But  the  introduction  of  thefe 
commiiVioDS  of  lituicnancy,  witich  contained  in  fubdance 
the  fume  powers  as  the  old  commillions  of  array,  caufcd 
the  latter  to  fall  into  difufe. 

In  ilui  Itatc  things  continued  till  the  repeal  of  the  fla- 
luies  of  armour  in  the  reign  of  King  Jamti  I ;  after 
which,  when  King  C<^/i//f/ 1.  had,  during  his  northern 
expeditions,  ifTucd  commillions  of  lieutenancy,  and  ex- 
crttd  fome  military  powers,  which  having  been  long 
e.vcrcifcd,  were  thought  to  belong  to  the  Lrown,  it  be- 
came a  qucftion  in  the  Long  PailiAmcnt,  how  far  the 
po«  er  ot  the  Militia  did  inherently  rrHde  in  the  King  j 
being  now  unfuppnrtcd  by  any  Ilatute,  and  founded  only 
upon  immemorial  ufage.  This  quelVton,  long  agitated 
with  great  heat  and  refeniment  on  both  fiii-s,  btcame  at 
length  the  immediate  eaufc  of  the  fatal  rupture  between 
the  King  and  his  Parliament :  the  two  Houfes  not  only 
denying  this  prerogative  of  the  Crown,  the  legality  of 
which  might,  perhaps,  be  fomcwhat  doubtful ;  but  aifo 
feifmg  into  their  own  hands  the  enlirc  power  of  the  Mi- 
litia ;  the  illegality  of  which  f>ep  could  never  be  any  doubc 
at  all. 

Soon  after  the  Renoration  of  King  Cherlts  II,  when  the- 
military  tenures  were  abolifhed,  it  was  thought  proper  to 
afceriain  the  power  of  the  Militia,  to  recognifc  the  folc 
right  of  the  Crown  to  go^'crn  and  command  them,  and 
to  put  the  whole  into  a  mere  rc^alar  method  of  military^ 
fubordinarion.    And  the  order  in  which  the  Militia  now 
flands  by  law  is  principally  built  upon  ttic //.»;/.  1 3  C.  2. 
r.  6:   14  C  2.  f.  3  :   15  C  2.  (■.4.  which  were  thtn 
enafled.    It  is  true,  the  two  laJl  of  ihcm  arc  apparently 
repealed,  but  many  of  their  provifjims  are  re  enacted 
with  the  addition  o(  fome  new  regulaiions  by  the  prefcnt 
Militia  laws ;  the  general  fcheme  of  which  is  to  difci- 
pUr.e  a  certain  number  of  the  inhabitants  of  every 
county  chofen  by  lot  formerly  for  /Ar«,  but  now  (by 
fiat.  26  Gi3.  3.  c.  IC7)  ior  Jive  years,  and  officered  by 
the  Lord  Lieutenant,  the  Deputy  Lieutenants,  and  other 
principal  landholJcrs,  under  a  Comn.ilTion  from  the 
Crown.    They  are  not  compellable  to  mnrch  out  of 
their  counties  unlefs  in  cafeofinvafion  orafioal  rebellion 
within  the  realm,  (or  any  of  his  Majefly's  dominions  or 
territories,  ficu.  16  Geo.  3.  r.  3,)  nor  in  any  cafe  com- 
pellable to  march  out  of  the  kingdom.    They  are  to 
be  exercifed  at  Ihtcd  times  ;  and  their  difciplinc  in  ge- 
neral is  liberal  and  cafy ;  but  when  drawn  out  into  ac- 
tual fcrvice,  they  are  fubje£l  to  the  rigours  of  martial 
law,  as  neceffary  to  keep  them  in  order.    This  is  the 
conrtitutional  fecurity  which  our  laws  have  provided  for 
the  public  peace,  and  for  protcfling  the  realm  againll 
foreign  or  domcllic  violence.  See  fiats.  2  Gee.  3.  c.  20  : 
gGfo.^.  f.42:  i6Gf*.  3.^.3:  i8G«.i.  «.  14,59: 
19  GVo.  3.  f.  72;  26  Cw.  3.  c  107:  andiCffMw.+io.&c, 
The  laii  ai\  paffid  reducing  into  one  all  the  laws  re- 
lating to  the  Militia  is  fia:.  26  do.  3.  c.  107.  This 
mentions  the  particular  quot.i  of  each  county  anddillrift 
in  Eti^larJ  and  ll'aUty  the  whole  number  amounting  to 
30,740.    And  it  is  by  this  afl  provided,  that  in  cafes 
of  aftual  invafion  or  imminent  dajiger  thereof,  and 
in  cafes  of  rebellion  and  infurreftion,  hb  M.»jefty  may 
embody  the  Militia:  and  if  Parliament  is  not  then 
fming,  they  are  to  meet  by  proclamation  in  14  days: 
a  mcaforc  whick  wai  adopted  jb  Duanhcr  1792,0001 


the  dangerous  »fptSl  of  alTiirs, owing  to  the  proceedings 
of  the  French,  aimed  at  that  time  not  only  againll  their 
tnvn  government,  but  againfl  every  Monarchy  in  Europe. 

The  pay  and  clothing  of  the  Militia  is  provided  for 
by  a  bill  which  pafles  annually. 

By^an.  33  Gru.  3.  r .  8  :  ^^Cei>.  3.  c.  47,  a  weekly 
allortance  is  ordered  to  be  made  by  the  parifh  ovcrfecrs 
to  the  fimilie^  of  Miliiia-men.  (and  fubiliiuccs  in  cer- 
uin  cafes,}  during  the  time  of  their  atlusi  fervice;  and 
the  bounties  to  Militii-men  mentioned  in  ^  loz  of  the 
faid  Jfat,  26  Gfc.  3.  c.  107,  are  repealed,  and  others 
given  in  their  (lead  by  the  faid  Jiat,  33  Ceo.  3.  t.  8,  and 
hy Jtar.  34  Gro.  3.  r.  16;  which  latter  2t\  was  paficd 
for  a  temporary  augmentation  of  the  Miii:ia,  in  fuch 
proportions  and  for  luch  time  as  the  I-ord  Lieutenants  of 
the  county,  by  his  MsjcAy's  dire^'Hon,  fliall  appoint. 
Sec  alfoy^fl/.  34  Cro.  3.  f.  47,  allowing  volunteers  for 
fuch  augmentation  to  be  beat  up  for  in  any  phce. 

The  rank  of  officers  of  the  corps  of  FeneiUn  in  Stet- 
htiit  and  of  thofe  io  the  K'tglijh  Militia,  where  ferving 
together,  is  fettled  by  jiai.  33  Ceo.  3.  c.  36.  %  z. 

The  Militia  of  the  city  of  Lcndcn  is  regulated  by ^ati. 
%i^Gio.  3.  f.  8t  :  35  Geo.  3.  e.  17.  Sec  alfo  this  Dic- 
lionsry.  Utic  Trephj- money. 

MILL,  Mcltndinuni.]  A  houfe  or  engine  to  grind 
corn,  and  is  either  a  water-mill,  wind  mill,  horfe-mill, 
hand-mill,  is'e.  And  befidcs  corn  and  grift-mills,  there 
are  paper-milU,  fulling  or  tucking  mills,  iron-mills,  oil- 
mills,  (^c.  zlnJi.Cm.  The  toll  mall  be  taken  according' 
to  the  flren^th  of  the  water,  OrMn.  pro  fifior.  incerti 
temp.  Prohibition  Oiall  not  go  in  fuit  for  tithe  of  a 
new  Mill.  Art.  r/rr'.  9  Ed,  a .  y9.  i .  c ,  ; . 

Ma^illrates  may  fcarch  Mills  for  adulterated  meal, 
l£e.  Stat.  3iGffl.  7.  e.  29.  §  29.— A  miller,  baker,  i^c. 
may  not  aft  as  magiftratc  under  this  ail.  ^  31. 

By  y/ai.  9  Geo.  3.  f.  29,  malicioufly  to  burn  or  dcflroy 
any  Mill,  or  riotoufly  and  tumuttuouOy  to  demolifh,  or 
begin  to  demolifli,  any  Mill,  or  the  works  thereto  be- 
longing, is  felony  without  clergy, 

MILLEATE  or  MILL-LE  AT,  (mentioned  in  Jfat. 
7  yee.  I.  e.  ly.)  A  trench  to  convry  water  to  or  from  a 
miU  ;  the  word  is  moJl  peculiar  to  Devonjhire.  C&ueU. 
MILLED  BOARDS;  See  Pap-U^-nO. 
MILLET.  jl/fZ/BCT.]  A  fmall grain ;  fo  termed  from  its 
aiultitudr.  Lit.  Die?. 

MINA,  A  corn  mearureordifferent  quantity,  accord- 
ing 10  the  thing?  me;ifurrd  by  it :  and  minjig?  was  a  toll 
or  duty  paid  for  frlling  corn  by  this  mealurc.  Cowe/l. 
According  to  Litt/eient  it  is  a  meafjre  of  ground,  con- 
liining  one  hundred  and  twenty  feet  in  length,  and  as 
snany  in  breadth.  Alfo  it  u  taken  both  for  a  coin  and 
a  weight.  Ut.Dt/I. 

MINARE,  To  mine  or  dig  mines.  Minator,  a  miner. 
Record  1 6  Ed.  I . 

MINATOR  C.\WCM,  A  ploughman.  Cm«//. 
MINERAL,  Any  thing  that  grows  in  mines,  acd 
contains  metals.  Sbep.  Epit, 

MINERAL  COURTS,  Car;>«/a/MiV/.J  Arc  prcu- 
liar  Courts  for  regulating  the  concerns  of  lead  mtncj  ;  as 
Stannary  Courts  are  for  tin.  Sec  Hcrghmste, 

MINE  ADVENTURERS,  A  company  rftabliftied 
by  jloi.  9  Ana,  c.  7  j. 


MINES,  fl/;Vr<f.]  Quarries  or  places  whercout  any 
thing  is  dug;  this  term  is  likcwifc  applied  to  bidden 
treamre  dug  out  of  the  earth.  The  King  by  his  prero- 
gative hath  all  Mines  of  gold  and  filvcr  to  make  money ; 
and  whirc  in  Mines  the  gold  and  filvcr  is  of  the  gre-uer 
value,  ihcy  arc  called  Royal  Mines.  Plowd.  336.  Bui 
hy  Jiai.  I  if,  W  M.  e.  30,  no  Mine  of  copper  01  tin  (hall 
be  adjudged  a  Koy.il  Mine,  though  filvcr  be  cxtrjdcJ. 
And  by Jiai.  5  IV,  U  M.  e.  6,  pcrfons  having  Mine»  of 
copper,  tin,  lead,  bV.  (hall  enjoy  the  fame,  although 
claimed  to  be  Royal  Mines ;  but  the  King  may  have  the 
ore,  (except  in  Dfum  and  Ccrmum'i,)  paying  to  the 
owners  of  the  Mines,  within  thirty  days  after  it  fliall  be 
raifed,  and  before  removed,  16/.  /^er  ton  for  copper  ore 
wathed  and  m.ide  nicrchant.iblc ;  for  lead  ore,  9*'.  per 
ton;  tin  or  iron,  40/.  C^".  See  1  Comm.  29;. 

If  a  man  hath  l.-inds  where  there  aie  feme  Mines  open 
and  others  not,  and  he  lets  the  Land,  with  the  Mioci 
therein,  for  life  or  years,  the  IcfTee  may  dig  in  the  open 
Mines  only,  which  is  fufficicnt  to  faiisfy  the  ivorJs  in  the 
leafc;  and  hath  no  power  to  dig  the  Mines  unopenrd  ; 
but  if  there  be  no  open  Mine,  and  the  leafc  is  made  of 
the  lands,  together  with  all  Mines  therein,  there  the 
Idfcc  may  dig  for  Mines,  and  enjoy  the  benefit  thereof; 
otherwifc  thofc  words  would  be  void.  1  InJ}.  C4  :  5  Rfp. 
12  :  z  Le^.  184.  To  dig  Mines  is  walle,  where  IrfTci:* 
arc  not  authorifcd  by  their  leafei ;  though  a  Mine  is  not 
properly  fo  called,  till  it  is  opened  ;  being  but  a  vein  of 
iron  or  coals,        before.  Sec  title  WVi/?/. 

If  a  man  demifes  lands  for  life  or  years,  in  which 
there  is  a  coal  Mine  open,  the  leflce  may  dig  in  it ;  for 
the  Mine  being  open,  it  (hall  be  intended,  by  his  dcmi- 
fing  all  the  land,  that  his  intent  is  as  general  as  his  dc- 
mtfe  ;  but  if  the  Mine  was  not  opened  at  the  time  of  the 
di-mife,  the  Iclfec  by  leafc  of  the  land  is  not  impowcrcd 
to  make  new  Mines :  hot  in  fuch  cafe  if  he  Icafcs  his 
land  and  all  Mines  therein,  the  IcflTcc  may  dig  for  Mine* 
there;  relotved,  5  Rep.  12. 

A  queflion  was,  if  copyholder  of  inheritance  may  dig 
Mines  in  his  land  ?  The  Court  fccmed  to  think  he  might ; 
for  that  oilicrwife.  Mines  there  would  never  be  opened  ; 
ai  in  the  cafe  of  a  glt-bc  of  .t  parfon.  Sid.  1  j  2. 

As  to  tenant  in  t?.il  working  Mines,  See  2  P.  If'/rij.  388. 
If  a  pcrlbn  brciks  up,  or  even  attempts  or  threatens 
to  break  up.  Mines  ivlitch  he  ought  not'to  do,  that  is  a 
rcafon  for  coming  into  Chancery  to  ha»c  an  injunfUon ; 
per  Lord  Chancellor.  Burn.  Chiin.  Rep.  497. 

If  any  pcrlcn  m-iliciouHy  fct  on  hrc  any  Mine  or  Pic 
of  coal,  he  fliall  fuller  death  as  a  felon,  by  /ht.  to  Gee.z, 
e.  32.  And  damaginj;  fuch  Mines,  or  any  coal-works, 
by  conveying  water  therein,  or  obflruding  fcwers  from 
draining  them, ^V.  (hall  forfeit  treble  damJgc^.  St.  13 
G.-o.  2.  c.  21.  Enierint;  Mines  of  black  lead  with  intent 
to  (leal,  is  made  felony  by  /^t.  25  Geo.  2.  e.  10. 

By y?.i/.  9  Ceo.  3.  f.  J9,  Wilfully  and  maliclouily  tn 
bum  and  dcllroy  any  cn;'inc  or  other  machines,  therein 
fpeci6ed,  belonging  to  any  Mine,  is  made  fingh^  felony, 
and  ponifhablc  with  ttnnfportaiion  for  fcven  yc»rs,  in 
the  offender,  his  aJvifcr^,  and  procurers.  4  Comm. 
e.  17-  p.  247.  Sec  litles  FeU?:r;  Ccidi. 

A  man  opens  a  Mine  in  his  I;>nd,  and  digs  till  he  digs 
under  the  foil  of  another ;  he  may  follow  hi*  Mine 
there  t  b'.u  if  the  owner  dig?  there  alfo  he  may  flop  his 
L  1  a  '  farther 


MINE  S. 


MINT. 


ianher  progreri;  and  faid  to  be  the  ufe  in  CcrmvMlL 

2  ytnt.  342.  ftr  lyUJe  J.  on  a  cafe  referred  10  him  by 

Lord  Brjii^maH.   ZZ  Cijr.  2, 

h  W3»  laid  by  the  Solicitor  General,  that  there  was  a 
rcat  difference  between  pits  and  Minrs  ;  for  if  a  Mine 
e  opened,  he  that  miy  work  the  Mine  is  not  obliged 
to  purfuc  the  vein  of  ore  under  ground  ;  but  he  may 
fmk  pits  in  purfuit  of  it  nhich  are  necellary  to  come  at 
the  ore.  and  as  many  as  he  thinks  proper ;  and  Lord 
Chancellor  faid,  it  had  been  fo  refolvcd  before  PmveU  J. 
on  great  cortrideratioo,  an  J  confuliing  a'ld  examining  the 
moll  ablo  Miners.  Caji-i  :a£^aiij  in  Lord  Kitg'i  time,  79. 

Allum  Mints  belong  of  courtc  to  the  perfons  in  whole 
gr^  unds  they  are  ;  and  therefore  00  privilege  concerning 
ihem  can  be  granted  but  in  the  King's  uwn  ground. 

3  la^.  185  :  Sec  J}  J!  ii  Jae.  i.  c.  y  §  II,  12. 

Ml  N  £s.  In  another  fignification.  are  caves  or  trenches 
dug  under  ground,  whereby  to  undermine  the  walls  of  a 
city  or  funiiication. 

MINIMENTS;  See  MbBimr»fs. 

MINISTERS.  Ua  Miniller  is  diflurbed  in  the  exe. 
cutiun  of  his  oBice  in  the  church,  the  punilhment  upon 
conviction  is  a  nne  of  ic/.  and,  upon  non-payment, 
tiirec  months'  imprifonment.  is'c  Stat,  a  ^2'  5  6. 
c.  t.  And  dillurbing  any  liccnfed  ditTcnting  minilter  in- 
curs a  forfeiture  of  20I.  by  Jfat.  i  ff^.  M.Jia:.  i.e.  18. 
Sec  titles  Oijjtr.ttn  ;  Par/cn. 

MINISTRI  REGIS,  Extend  to  Judges  of  the  realm ; 
as  well  as  to  thofe  who  have  miniAcrial  offices  in  the 
government.  2  Inji.  208. 

MINOR,  One  under  age;  more  properly  an  heir 
male  or  female,  before  they  come  to  the  age  of  twenty- 
one  years ;  during  which  minority  they  are  generally 
incapable  to  a^  for  themfelves.  Sec  title  Infant, 

M INGRES.  Fnars  Mimritcs,  of  the  order  of  St. 
fraKch,  that  had  no  prior;  they  wafhed  each  other's 
feet,  and  increafed  very  much  in  the  year  1207. 
Ma:.  If'fjh 

MINSTREL,  MiufirelUs  et  mcatJJndUj,  from  the  Fr. 
maejirier.]  A  mufician,  fidlcr,  or  piper;  mentioned  in 
the  ancient Jlat.  ^  II.  4.  c.  27.  aarijiaili  a  Mini- 

dteWi  fr^A^i  f<r  ft  fcrenr  tt  tjjt  iitBerunt  untrn  corf  tact 
via  ccmnutita:  ferpeftta,U<,  Upon  a  i^e-wcnaafCt  1^ 
H.  7,  Litim:fit,s  Dimimttj  t/e  Dclfcn  tl'tmnt,  nu^d  citinet 
Minftr;^"  -  ■aitmCifiria  '  ■' 

tttt  ■  fxtaeviftt  till 

S.-  ■  .:  Cejlricmt  a  ^ 

'J^baHan  liapiiji^  aHmuttim^  tt  Jabuns  J.v:  ■ 
quatutr  lagenas  'viui  tt  ur.am  laKceain\ 
tvrttm  dahit  ei  ^lut'Mor  ticxamt  tt  unum  tt  ..  ..„  ...-n 
j/jium,  tt  hattre  Jt  qualilit  merettice  itij'ra  tsmitatum 
CejiriiT,  tt  infra  iUfirtttm  TKO-KtiHt,  tt  e-^tiam  fuum  extr~ 
etKttt  qaattur  dtKariai  ^er  aniun:  cut  ftfium  prtnitiiumt  c. 
Pat.  24  yfp.  9  E.  4.  And  where,  by  the  ibtute  of  39 
£/dX.  e.  4^  Fidlcri  were  declared  to  be  rogues,  yet  there 
a  provifo  n-a>  contained  therein,  exempting  thofe  in 
Clf/>ire  licenfcd  by  Dut/ta  of  Duttea.  Sec  C/anT.  9  £t/,  2. 
M.  26  Der/s,  an  ordnarce  ft/^f  mtufwaTtwt  fenaUrum  tt 
Menctlrallorum.  It  was  utaal  for  thcfc  Mintlrels,  not 
onty  to  divert  princes,  and  the  ncbiiity,  with  fporis, 
but  alfo  with  mufical  inllruments,  and  with  flattering 
fcngs,  in  pralff  of  them  and  thei:  anccilors.  The  office 
and  power  of  the  King  of  the  MinUrcU  is  mentioned  in 
the  hUnafilc.  I  rcM.  355.  Cowtil.  Sec  tide  yagrantj, 
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MINT ;  Ojieiaa  mcntraria ;  Monttarium.]  The 
place  where  the  King':,  money  is  coined;  which  ii  at 
prefcnt  and  long  h-itli  been  in  the  Tower  of  LenAa^ 
though  it  appears  by  divers  Hatutcs,  that  in  ancient 
timei  the  Mint  has  alio  been  nCaJ»J:j,  and  <>iher  places. 
Stati.  2  R.  2.  16:  9  5.  c  5.  The  Mint-maftcris 
to  keep  his  allay,  and  receive-  filver  the  true  valuci 
is'c.  Jiai.  z  c.  12.  Gold  and  filver  delivered  into 
the  Mint  is  to  be  aHayed,  coined,  an  J  given  out,  ac- 
cording to  the  order  and  lime  of  bringing  in  ;  and  per- 
fons  lhall  receive  the  fame  weight  uf  c  -in,  or  fo  mucn  aa 
fh.ill  be  finer  or  coarier  than  the  ilandard,  i^c.  Stat.  iS 
Car.  2.  c.  5.  — All  filver  and  gold  extracted  by  melting 
and  rebning  of  meiats,  (hall  be  employed  for  the  increale 
of  monies,  and  be  fcnt  to  the  Mint,  where  the  value  ii 
to  be  paid.  Stat.  1  iV.  U  M.  c  30.  See  title  Mi/ui. — 

Jiat.  18  Car,  2.  5000A  a  year  waii  grmitd  out  of 
certain  duties  on  wine,  beer,  c^.-.  imported,  to  defray 
the  expence  of  the  Mint ;  which  fum  was  increafed  by 
fiat.  4  5  Aaa.  e.  ZZ ;  and  is  now  fettled  by  fubfcquent 
llatutes,  at  a  fum  not  exceeding  1^,000/.  ptr  ona.  for 
England  and  Sutlaad,  {^r.  See  this  Didionary,  title 
Ctin ;  ad  fatia* 

The  ofiiccrs  belonging  to  the  Mint  have  not  always 
been  alike;  they  are  now  the  following,  'vsx.  the  War- 
den, who  is  the  chief  of  the  rctl,  and  is  by  his  office  to 
receive  the  filver  and  bullion  of  the  goldfrniths  to  be 
coined,  and  uke  care  thereof,  and  he  haih  the  overfee- 
ing  of  all  the  other  officers.  The  Mailer- Worker  re- 
ceives the  filvcr  from  the  warden,  and  caufcs  it  to  be 
melted,  when  he  delivers  it  to  the  monicrs,  and  taketh 
it  from  them  again  after  made  into  money.  The  Comp- 
troller! who  is  to  I'cc  that  the  money  be  made  to  the 
juft  alTtfe,  and  controul  the  officers  if  the  money  be  not 
made  as  it  ought.  The  Mafterof  the  Affay,  who  weigh- 
eth  the  filver,  and  examineth  whether  it  be  according  to 
the  fbodard.  The  Auditor  takes  account  of  the  filver, 
ts'f.  The  Surveyor  of  the  Mclnng,  who  is  to  fee  the 
filver  calt  out,  and  th.it  it  be  not  alierird  after  the  aflay 
aialicr  hath  made  triid  of  it,  and  it  \%  delivered  to  the 
raelters.  The  Clerk  of  the  Irons,  who  Iceth  that  the 
irons  be  clean  and  fit  for  working.  The  Clr.ivcr,  whofc 
office  is  to  engrave  the  llamps  for  the  money.  The 
Mcliers,  who  melt  the  bttUlon,  £5\.  The  Blanchcrs  to 
anneal  and  deanfe  the  money.  The  Monicrs,  who 
arc  fome  to  lliear  the  money,  others  to  forge  and 
beat  it  broad,  fo.-nc  to  rounj,  a'ul  I'ome  to  Jt.imp  or 
coin  it,  Th?  Provoft,  to  provide  for  ail  th^  moiiicrs> 
and  overfcc  them,  i^c.  See  title  MoKty. 

MINT,  A  pretended  pl.ice  of  privilege  in  5a«/Au>«ri» 
near  the  King's  Btm  b,  put  do  vn  by  lUtute.  If  any  per- 
fons  within  toe  limits  ol  the  Mint  ihall  c  bdruil  any  officer 
in  the  fcrving  of  any  writ  or  procefs,  l^c  or  aflault  any 
pcrfon  therein,  fo  as  he  receives  any  bodily  hurt,  the 
offenders  lhall  be  guilty  of  fclimy,  and  iraniportcd  to 
the  phntauotis,  Wr.  Sia:.  9  Uta.  1.  f,  28.  See  titles 
PrifiiMi  ;  PriViUgfti  Plattt. 

MINUEKE.  To  let  blood;  iuMw/t.,  blood-letting- 
This  was  a  common  old  pradicc  amoug  the  regulars, 
and  the  fecular  pricfts  or  canons,  who  were  the  moll  con- 
fined and  fedcntary  men.  In  the  Rcgider  of  lUtutei 
and  coiloms  belonging  to  the  cathcdr.J  church  of  St. 
Paul's  in  Lcudon,  collected  by  Ralj>b  Baldad,  dcaa, 
about  the  year  1500,  there  is  one  cxprcfs  chapter  Dt 
miauiieiit,  Cowsll, 

MINUTE 


MIN 


MISCHIEF. 


MINUTE  TITHES,  minat^  five  m'ttnrn  t/eam^.] 
Small  lithes,  fuch  a5  ufuaU)'  belong  to  the  Vicar,  of 
wool,  lambs,  butter,  chccfc,  herbs,  fcedi,  <gg>, 

honey,  wav,  (sV.  Set*  I'lilc  Titbti. 

MlRAL'Ul  A.  A  lupcrllitidus  .ri  or  play,  i^.  i^iffd 
by  tlte  popifh  tlergy  tor  gain  and  drcrit ;  prohibiuo  by 
Bithop  Gt  'JIlMaii  \x\  the  dxocc^eof  Linc^n  Ca%i:elt 

MIS  :  Tnis  r>ltab]c-  added  to  another  word  li^nilies 
Jbmc  fault  or  defeat;  a-,  /ni/prijiett  \  mifJlitiret,  i.e.  to 
fcandatize  any  one  ;  mtjiiscft^  i.  e.  to  teach  atnlfs.CVii/r.'/. 

MiS  A,  A  compafl  or  agreement,  a  foim  of  peace, 
or  comptomirc.  Co^ll. 

MISADVENTURE.  Fr.  mefsvtmiurt,  Lai.  infcrtu- 
tiiu/a.]  The  killing  a  man,  partly  by  negligence  and  pmly 
by  chance.  S,  /*.  C.  i.  t.  S.  BriiioH  dif1inguiihe> 
bcitvccn  Adventure  and  Alifadvcnturc  ;  the  iirll  he  makes 
to  be  (iKTc  chance  ;  a;  if  a  man  being  upon  or  near  the 
water,  be  taken  with  fomc  fuiJden  ficknefs.  and  fo  fall 
in  and  is  drowned  ;  or  into  the  fire,  and  is  burnt ;  Mif- 
adveniure  be  ftys  where  a  pcrfon  conies  to  his  death 
by  fome  outward  violence,  as  the  f  all  of  a  tree,  the  run- 
ning of  a  can-wheel,  flrokc  of  a  horfe,  or  fuch  like. 
Brit.  c.  7.  StanKJ/nrit  conllrucs  Mifadvcnture  more 
largely  than  Britten  underilands  it ;  and  fays,  it  is  where 
one,  thinking  no  harm,  carelefly  throws  3  done,  where- 
with  he  ktiU  another,  H'tji  defines  Mifadvcnture  to 
be.  when  a  man  i«  fbin  by  mere  fortune,  againll  the 
mind  of  the  killer ;  and  he  cjIIs  it  hcmxci^t  hy  ebaatt 
mtxtJ,  when  the  killer's  ignorance  or  negligence  is  join- 
ed with  the  chance.  IV<fl.  Symb.  ^  48,  49.  See  title 
H«micidt  li.  I. 

MISCASTING  or  MISCOMPUTING.  Jfumpfit 
to  pay  la/.  Jury  found  a  promifc  to  pay  7/.  the  judg 
ment  was  reverfed  ;  becaufe  //  ii  ntt  tht  fame  ajfumpfii* 
Dyer,  219.^.  Marg,  pi,  11. 

Debt ;  and  declared,  that  '.he  defendant  had  bargain- 
ed uith  him  to  give  him  for  the  paduring  of  every  horfe 
by  the  night  zd.  and  for  every  ox  \d.  halfpenny,  and 
ihcwcth,  that  he  had  paftu'cd  70  hcrfes  and  300  oxen,  Ei 
idto  a£iio  aurtvii  to  demand,  ^s'c.  and  he  demanded  more 
than  upon  hitownfheu-in.git  appeared  he  fhould  have  ;  for 
the  number  of  the  horfcs  and  oxen  did  rot  amount  10 
the  fum  he  had  counted  ;  and  this  was  alleged  in  arrcd 
of  judgment,  afier  verdifl  fuund  for  the  ptaintilT;  but 
judgment  was  given  for  the  plainttif  notwithllanJing. 
Cro.  Eliz,  tz.  In  covenant  for  payment  of  rent,  the  mif- 
caftin?  of  the  fum  d'lc  doth  not  make  it  il) ;  and  if  more 
be  laid,  it  lhall  be  abated  as  furplus;  but  it  ts  otberwife 
in  debt  lor  rent  Dyrr  55.  S-tc  15  yin.  Air.  402,  4O5  : 
and  this  Bidir  nary,  titles  A^.mpjil  \  Amtndmtnt  ;  Error. 

MISCHIEF,  Malicious.  Malicious  Mifcbief  or 
damage,  is  a  fpccics  of  injury  lopiivatc  property,  which 
the  law  coniiders  as  a  public  crime.  This  is  fuch  as  i> 
done,  not  animo  furaxdit  or  with  an  intent  of  gaining  by 
another's  lofi.  bur  ei:her  out  of  a  fpirit  of  wanton  cru- 
elty, or  wickf^d  revenge.  In  this  latter  light  it  bears  a 
ne  .r  r-  lauon  to  (he  crime  oi  Arjca,  for  3>  that  affecU  the  i 

I  '  ion.  fo  doei  tht»  the  property,  of  individuals  ;  and 
ill  )re  any  damans  irifmg  frum  this  mifchicvous  dif- 
port  .on,  thoujr*^  nn'y  a  t»cljjafs  at  the  Common  L:iw,  is 
now,  hy  feveral  Jlatac<  s,  made  fcvercly  pen.1l.  The  ge- 
neral cScCl  of  ihrie  i^  (hortly  recapitu^-itcd  by  Biutk- 
Jlonf,  in  order  01  time.  Sec  4  C^Km.  c*  17. 


"By Jlat.  22  H.  7.  r.  II,  perverfcly  and  malic lou fly  to 
cut  down  or  Jeftroy  the  peiudike  in  the  fens  of  Norfolk  and 
Ely,  is  felony  ;  and  in  like  mannrr  it  is  by  many  fpecial 
rtatuies,  enacted  upon  ilic  A  vtrul  occaficns,  ini^de  felony 
to  dellroy  the  feveral  Sra  banks t  Ri-ver-hanks,  public 
Nffvi^arioni,  and  Bridget t  crcfled  by  virtue  of  thofe  Afls 
ot  p4tii.iment. 

By ^at.  43  £//«.  r.  13,  for  preventing  rapine  on  the 
northern  borders,  to  hurs  any  barn,  or  Ihck  offers,  or 
grain  ;  or  to  injri/oa  orcirry  awa)  a:  y  Subjcil,  in  <irder 
to  raniom  him,  or  m  .ke  prey  or  Iputi  of  his  pcrlbn  or 
gocds,  upon  anv  de.id'y  f^-uci,  or  u[her>*-ir:',  in  the  four 
northern  couitti>  s  of  Aw/AttwAr/ajfc/,  Wtjlmorlattdt  Cum- 
berhnd,  and  Uurbamt  or  being  accciIVu-y  before  the  faA, 
to  Cuch  c;irry;ng  away  or  imprifonment ;  or  to  give  or 
lake  any  money  or  contribution,  there  called  bUckmailt 
to  fcciirc  fuch  goods  from  lapine,  is  fe'ony  without  be- 
nefit of  clergy.  See  titles  Arjon\  Fal/e  Impn/oamtnt  i 
Black-Mail. 

By  flat.  22  z}  Car.  2.  c.  7,  MaliciouHy,  unlawfully, 
and  willingly,  in  the  night  time,  to  burnt  orcaufe  to  be 
burnt  or  dellroyed  any  ricks  or  lUcks  of  com,  hay,  or 
grain,  barns,  houfes,  buildings,  or  kilns  ;  or  to  ktU  any 
horfcs,  or  other  cattle,  is  felony ;  but  the  olFcnder  may 
make  his  elctlion  to  be  tranfpurted  for  feven  years:  and 
to  atatm  or  hurt  fuch  horfes,  Aieep,  or  cattle,  is  a  iref- 
pafs  fur  which  treble  damages  thai!  be  recovered.  See 
\\l\t:i  Ar/cNi  Cattle  I  Bunting. 

By  fai.  4  if"  5  ly.  M.  f.  2;^,  to  burn  on  any  iva^e 
between  Candlmai  and  Mid/ummer,  any  grig,  ling, 
heath,  fuize,  gofs,  or  fern,  is  punilhable  with  whipping 
and  confinement  in  the  houfe  of  corrcdlion. 

By  Jlat.  I  Ahh.JI  i.  t.  9,  Captainj  and  mariners  be- 
longing to  Jhipit  and  dcflroying  the  fame,  to  the  preju» 
dice  of  the  owners,  (and  \iy  flat.  ^Geo.  1.  12,  of  the 
infurers,)  are  guilty  of  felony  without  benefit  of  clergy. 
Sec  alfo  ftat.  ii  Gta.  1.  c.  29;  and  this  Dictionary, 
title  In/uratce  II.  4.  And  hy  fiat.  12  Ann.  fi.  2.  e*  18, 
making  any  hole  in  a  ihip  in  diflrcfs,  or  Jlealing  her 
pumps,  or  aiding  or  abetting  fuch  offence,  or  wilfully  do- 
ing any  thing  tending  to  the  immediate  lofs  of  fuch  (hip, 
is  felony  without  benefit  of  clergy. 

hy  fiat.  I  Geo.  i.  c.  48,  malicioully  to  Jet  on  fire  any 
andcrwood,  wood.  Or  coppice,  is  made  fingle  felony. 

By  fiat.  6  Geo.  i.  e.  23,  the  wilful  and  malicious 
tearing,  cutting,  fpoiling,  or  de/aeing  of  the  garments 
or  cloatbs  of  any  pcrfon  pafling  in  the  ftrects  or  high- 
ways, and  the  aiTaulting  with  intent  fo  to  do,  is  feluny. 
This  was  occafioned  by  the  infolence  of  certain  weavers 
and  others,  who,  upon  the  introduction  of  fome  Indian 
fafhions,  prejudicial  to  their  own  manufa^ures,  made  it 
their  pr.iclice  to  deface  them,  either  by  open  outrage, 
or  by  privilv  cutting,  or  calling  a^ua-forlii  in  the  llrcecs 
upon  fuch  as  wore  them. 

By  fiat.  gGeo.  I.  f.  22,  commonly  called  the  Ta/z'^nM 
Blati  A:It  it  was  among  other  thing?  enabled,  (hit  to 
i  J'tt  fire  \o  Ti'ny  houfct  b.irn,  or  out-houfc,  (extended  by 
ftat.  9  Geo-  3.  r.  29.  to  Mills ;  fee  that  title  :)  or  to  any 
hovel,  coclc,  mow,  or  flack  of  (:t  parcel  »i  corn  is 
not  a  fu.'iiciciit  ditlinftion  under  this  Ail,)  draw,  hay,  or 
wood ;  or  unhw^u'ly  and  ma'icioullv  to  break  down  the 
head  of  an/  fifij  pond,  whcreljy  tUc  fiih  fhall  be  loH  or 
deilroycU;  or  in  like  manner  to  kill,  maim,  or  wound 
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any  csitle,  (rrom  malice  or  revenge  to  the  ouner;) 
or  cut  down  or  dcflroy  any  trtti  planted  in  an  avenue  or 
grcnvtr.g  in  a  garden*  for  nrnament,  (belter,  or  profit : 
all  ihcfe  malicious  a^s,  or  the  prociiringi  by  gift  or 
promifc  of  reward,  any  pcrfon  to  join  therein,  are  felo- 
nies withoot  benrtii  of  clergy  ;  and  the  hundred  Ihall  be 
charged  \viih  the  d.imagei.  unlefs  the  offender  be  con- 
victed. Sec  this  Dt^ionary,  titles  ^/<ifi.<^^?  ;  Burmmg. 

By  Jiati.  6  G«.  2.  e.  37  :  10  Gto.  2.  c.  32,  ic  is  alfo 
made  te!ony  without  bencBc  of  clergy,  milicioufly  to  cut 
down  any  river  or  Jta-hankt  whereby  lands  may  be  over- 
flowed or  damaged  ;  or  to  cut  any  hep-bindt,  growing  in 
a  planution  of  hops ;  or  wilfully  and  maliciouuy  \oJtt  en 
fre  any  titnu,  pic,  or  delph  of  CGel.  See  titles  Aliats ; 

By  Jia:.  \  i  Gee.  3.  c.  zz,  to  ufe  any  violence  in  order 
10  dcier  any  perlons  from  buying  corn  or  grain  ;  tofei/e 
any  carriage  or  horle  carr)ing  grain  or  meal  to  or  from 
any  m»ikrt  or  fca-port ;  or  to  ufe  any  outrage  with  fuch 
intent,  i.s  piini(h.iblc  for  the  firll  offence  with  iinprifon- 
mem  and  public  whipping;  and  the  fee ond  offence,  or 
dellroying  any  granary,  where  corn  is  kept  for  export- 
ation ;  or  taking  away  or  fpotling  any  ^rain  or  mrxl  in 
fuch  g.  anary,  or  m  any  Ihip  or  velfcl,  intended  for  ex- 
portation, is  felony,  fubje£l  to  tranfportation  for  feven 
years.  See  titles  Ccm  ;  Rtou. 

Uyjfat.  28  Off.  2.  r.  19,  toy?//r^  to  any  gofs,/*w, 
or  fern,  growing  in  any  forelt  or  chacc,  i:  lubjed  to  a 
fine  of  5/. 

By  /an.  6  Get.  3.  cc  36,  4S:  13  Gto.  3.  e,  33,  wil- 
fully to  fpoil  or  dcRroy  any  timber  or  other  /wj,  rwr/, 
Jhrubsf  or  phtntst  \i  for  the  two  firft  offences  liable  to  pe- 
cuniary penalties  ;  and  for  the  third,  if  in  the  day*nme. 
and  even  for  the  firfl  if  ac  night,  the  offender  fhall  be 
guilty  of  felony,  and  liable  to  tranfportation  for  fevcn 
years. 

By  fiat.  9  Gto.  3.  f.  29,  wilfully  and  inalictouny  to 
turn  or  dcltroy  any  engine  or  other  machines  belong- 
ing to  Mtttei ;  or  any  fences  for  IneU/untt  purfuant 
to  any  Avl  of  P-trliamcnt,  is  made  fingle  felony,  and 
puniOiible  with  feven  years*  tranfportation.  See  titles 
Mtntt :  Ccwt.-tcn. 

By  fiat.  1}  C«.  3.  e  38,  the  punifhment  of  fevcn 
ye.irs'  tranfportaiion  wasinHidcdonfuch  as  (hould  break 
inco  any  houfc,  life  belonging  to  the  PUtft  Gloff  Cv/a- 
panj,  with  intent  to  flea),  cut,  or  deflroy  any  of  their 
Aock  or  utenfils ;  or  Ihould  wilfully  and  malicioufly  cut 
or  tledroy  the  fame. 

By  ftiif-  2  a  Geo.  3.  t.  40,  if  any  pcrfon  fhall  break 
into  any  houfe  or  flrjp*  with  intent  to  cut  or  dct^rcy  any 
Jtr^tt  vaooiUn,  whttt,  filk,  /iMft,  or  te/ion  goc./f,  in  the 
loom,  or  any  flock  of  utenfih  ufed  in  the  manufa^uring 
fuch  goods,  the  offender  fh;ill  be  guUty  of  felony  with- 
out benefit  of  clergy. 

Thcfc  fccm  the  principal  inllances  of  Ma/ictoui  Mif- 
f/r"^  punifhable  by  flatute ;  and  which  are  hrre  enume- 
rated in  one  view,  though  noticed,  for  the  mofl  part, 
under  various  titles  in  thti  Dl^ionary. 

MISCOGN.SANT,  Igrorant  or  not  knowing.  In 
the  fiat.  31  H.  8.  <  a,  ugainll  Champerty  and  Main- 
tenance, it  U  ordained  that  proclamation  fhall  be  made 
twice  in  the  year  of  thu  ad,  to  the  intent  no  pcrfon 
fhould  be  ignrrant  or  mijlegiujua:  of  the  penalties  therein 
contained,  ^V. 


MISCOMPUriNG;  Sec 

MISCON  HNUANCE,  Signifies  the  fame  with  a,/. 
etittnuaHet,  Kinh.  231.  Though  it  is  generally  laid  to 
be,  where  a  continuance  is  made  by  undue  {irocefs. 
Jtni.  Cent.  57. 

MISDEMESNOR,  or  MISDEMEANOUR,  A 
crime  lefs  than  felony.  The  term  Mifdemeanour  is  gene- 
rally  ufed  in  contradillinAion  to  felony,  and  comprehendi 
all  tndiilahlt  ^fftncts  which  do  not  amount  tu  felony  ;  a« 
Perjury t  Libfltt  Con/fir Atits ,  AJfaults,  t^e.  See  4  Ccnjw, 
c,  %.  p.  5<  if  K. 

A  Crime  or  Mifdemeanour,  fays  Slarifisxe,  isan 
committed  or  omitted,  in  violation  of  a  pjblic  law,  either 
forbidding  or  commanding  it.  This  general  definition 
comprehend*  both  Crimes  and  Mirdemranours ;  which, 
properly  fpeakirg,  are  mere  fynoiiynious  terras;  though 
in  common  ufagc,  the  word  Cnmet  is  made  to  denote 
fuch  offences  as  are  of  a  deeper  and  more  atrocious  dye ; 
while  fmaller  faults,  and  omtflions  of  lefs  confcquence,  are 
comprifed  under  the  gentler  name  of  MiUifneanourt  only. 

In  making  the  ditlinAton  between  public  wrongs  and 
private,  between  Crimes  and  Mifdemi-anours,  and  civil 
injuries,  the  fame  Author  obfervcs,  that  public  wrongs, 
or  Crimes  and  Mifdemeanouri,  are  a  breach  and  viola, 
tion  of  the  public  rights  and  duties,  due  to  the  whole 
community,  confidered  at  a  community  in  its  focial  ag. 
gregate  capacity.  4  Cfjwv.  5. 

This  term  may  be  contiJercd  as,  and  in  faA  is,  a  gt^ 
nuj,  which  contains  under  it  a  great  number  of  fpteiet, 
almoll  as  various  in  their  nature  as  human  actions.  See 
Halt's  Htnvhin*j  PUat  of  the  Cron/n ;  and  this  Dic- 
tionary, title  Mi/pnjien, 

MiSE,  Fr.  Lat.  mijfum,  mi/a.'\  Is  1  law  term  figoify- 
ing  cxpences,  and  it  is  fo  commonly  ufed  in  the  entricsof 
judgments,  in  perfonal  anions  ;  as  when  the  plaintiff*  re- 
covers,  the  judgment  is  rtettpent  Jamna  J;ia  to  fuch  a 
value,  and  fro  mi/tj  tt  cafiagm,  for  coflj  and  charges,  fo 
much,  i^c.  This  word  haih  alfo  another  fignification  in 
law  ;  which  is  where  it  is  taken  for  a  word  of  art.  appro- 
priaicd  to  a  writ  of  right,  fo  called  bccaufe  both  parties 
have  put  thcmfelvca  upon  the  mere  right,  to  be  tried  upon 
the  grand  afftze,  fo  that  what  '.n  all  othrr  actions  is  called 
an  iffue,  in  a  writ  of  right  i;  termed  a  Mile  ;  buc  if  in  the 
writ  of  right  a  collateral  point  be  tried,  there  it  is  called 
an  iflue.  To  join  the  Mife  upon  the  mere  right,  is  as 
much  as  to  fay,  to  join  ihc  Mifeppon  the  clear  right, 
I.  /.  to  join  upon  this  point,  which  hath  (he  more  right, 
the  tenant  or  demandant.  1  Inji,  294 :  37  £^,3. 
c.  t6.  See  3  Camm.  App.  \  6. 

MISES.  Taxes  or  taJliget,  yr.  An  honorary  gift  or 
cullomary  prcfent,  from  the  people  of  lyalti  to  every 
new  King  and  Prince  of  Waitt,  anciently  piven  in  cattle, 
wine,  and  corn,  buc  now  in  money,  icing  5000/.  or 
more,  is  denominated  a  Mife  ;  fo  was  the  ufual  tribute 
or  fine  of  3000  marks,  paid  by  the  inhabitants  of  the 
county  palatine  of  Cbcfier^  at  the  change  of  every  owner 
of  the  faid  earldoms,  for  enjoying  their  liberties.  And 
at  Cbffitr  they  have  a  Mife-book,  wherein  every  town 
and  vi^iagc  in  the  county  is  rated  what  to  pay  towards 
thtf  Mife.  Thr  fiat.  27  Htn.  8.  e.  26,  ordains,  that 
•*  Lord;  fhall  have  all  fuch  Mifes  and  pro6ts  of  their 
lands  as  they  had  in  umcs  paft,  bV.*' 

Misa 


M  I  S  E 


M  IS  P 


MisB  U  rometinies  corruptly  ufed  for  mfafi,  in  T.xa' 
French  ntw,  A  mcfTungc;  thus  a  Mifc-place  in  lome 
mancis  is  fuch  a  mclTuagc  or  tenement  a»  anfwers  the 
l^rJ  a  herioc  at  the  death  of  its  ownrr.  z  I/i^.  528. 
M1SEL.LI,  Leprous  perfons.  Q&ixfll. 
MISii-MONEY,  Monty  given  by  way  of  contra^  or 
compofiuon  to  purdiafc  any  liberty, ^f.  Bh»mt.T<n.  162. 

MISKRERE,  The  mine  ard  6ril  >ord  ot  one  of  ihc 
penitential  Pfaims,  and  is  irort  commonly  i^iat  which  the 
Ordijiary  gave  to  fucli  [tuiiiy  mMcfafturs  were  admic- 
icJ  to  the  neneM  of  cli-rgy  i  being  therefore  called  the 
Pjalm  e/  M<rcy,  See  tule  CUr^y,  hentfit  tf. 

Ml6£RICuRDIA.  An  arbitrary  or  difcrctionaTy 
amerciament.  Sre  liilr  Amtt:nnc:tt. 

Sometimes  MtJerucrJia  is  tube  quit  and  difcharged  of 
alt  minner  of  amcrctnmcnts  that  a  man  may  fall  inio  in 
the  forcft.  S<*e  Cr«w/.  *Jt.r.  196.  ^cc  title  Modtrata 
hUjttic^Jia%  iSf  ftnt,  iyefim.  I.  <a^.  15. 

MlSERlCORUiA  «  clhii  fjf  f^tu,  Exceedings,  or 
over-commons,  or  any  gr::iuitous  portion  of  meat  and 
drink  given  to  the  religious  above  their  ordinary  allow 
ancc.  Mat.  Par.  Fti  Ahb.  S.  /Ji^tt'.t,  /.  71.  In  fome 
convents  they  hid  a  itatcd  altowarce  of  thefe  over-com- 
mons upon  extraordinary  dav;,  wiiich  were  called  Miji- 
riitrMa  re^ufnrd.  Mtr.itft-  Jingt.  i.  1.^9.  ^. 

MISERICURDIA  COMMUNIS,  Is  when  1  fine  is 
fet  on  che  whole  county  or  hundred.  Mon.  A^gL  t. 
t^%-  976- 

MI.5EVF.NIRE,  To  fuccesd  ill;  as,  where  a  man  is 
accul'cd  cf  a  crime,  and  fails  in  his  defence  or  purgation. 
Ltx  Caaurr  78.  ap^J  Srsmjitea. 

MISFE.\>.^NCE,  A  miflred  ortrefpafj.  Jurytoin- 
q  jirc  of  all^4/-/r.^jrrrj  and  Misfcafancc-  Cre  C«r.  498. 

jMISFi-ASOK.  Atitl'.  jliVr.  2 /«/?.  200. 

MISKiiNNING.  M:jliKinijga ;  from  m//,  and  Sax. 
.tmav,  i.  e.  ei/arr.  l^g.  IJ,  t.  (.  tz  ]  Itif.-ut  wl  iu- 
j  jJa  in Ji/j  vc^aU9 ;  imsamfianUr  tt^ui  in  earMf  i/fl  inx'a- 
nart.  ft  is  mentioned  among  the  privileges  granted  and 
confirmed  to  the  monalicry  of  Ra>r,fcy  by  S.  ftitw,/ the 
ConfcGbr.  ^Im.  Axgl.  i.  237.  Et  m  cinntiu  L^ndun  tn 
vm/Zs  ^/iitv.'d  m:ikenn.igiuai.  Chart,  H»  2. 

MiSKHRiNGi  Vide  Ah-jketUg. 

MiSNOMtR,  of  the  Fr.  m:st  amifs ;  and  nuntr, 
dr-'w/ffrt/-/.]  The  uJing  one  name  for  another;  a  mif- 
naming.  A  name,  AV/wf*,  tji  inaji  rtl  nctamen,  and  was 
invented  to  make  a  diltin£lion  between  perfon  and  per. 
(on ;  and  where  a  perlun  i^  dcfcribrd,  fo  that  he  may 
be  cersainly  ditUngutibed  «nd  known  from  other  peifons, 
the  omiHion,  or  in  fome  cafes,  the  miilake  of  the  name 
fli3ll  not  avoid  the  grant.  1 1  Rfp.  20,  21.  A  grant  to  a 
nan  by  a  wrong  name  may  be  good,  fi  idnfia:  elt ptrfiaB, 
boi  the  dtmaK^ratto  pte/ma  mull  appear  upon  the  face 
01  ihe  gram.  Ld.  Raym.  304.  Yet  a  grant  to  a  kn'ght, 
by  the  n^m«  of  cfq  lirc.  is  void.  lb.  30J  And  if  the 
name  of  a  party  is  milUken,  the  Judges  ought  10  mould 
a  fm.ill  millikc  th':rcin,  to  make  go*id  a  contri^l, 
and  fo  as  to  fupport  the  afl  of  the  party  by  the  law. 
ihh  12;.  Ejt  the  Chriflian  name  ought  always  to  be 
ptrtfe^  ;  and  the  taw  is  not  to  precifc  as  to  furnamcs,  as 
it  is  of  Chriili;in  names.  57  :  2  Lit  Abr.  199. 

Mifprifions  of  clerks  in  nanics»  are  amendabiC :  Ptitr 
and  PUrt  have  been  adjudged  <inc  and  the  fame  name. 
Samidir  and  AUxaitdcr,  and  Garrtt  and  Gerald  arc  t}at 
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on«  name ;  bat  Ran-Jph  and  RaiJclfh,  f/aM  and  SylU, 
is'c,  are  feveral  names,  and  iitult  be  named  right.  I 
Rcl.  Ahi-.  135  :  I  ^Hd.  211. 

Where  a  Chriflian  name  is  quite  miHakcn,  Tt%John  for 
Thomas,  i^c,  it  may  be  pleaded  that  there  was  no  luch 
man  in  rtmm  aaiara.  Djfr  349.  Or,  he  may  plead  his 
having  been  chnllened  by  the  name  of  Thcmai,  ai.d  «I- 
ways  c:tllcd  and  known  hy  that  nsmc;  and  trivcrfc  h'xi 
being  called  nr  known  by  th*  name  of  'JchH.  \i  a  pcrion 
pleads  that  he  never  was  calL-d  by  fuch  t  name,  ii  is  ill ; 
for  this  may  be  true,  and  yet  he  might  be  of  that 
n.imc  uf  bapiifm.  1  SrJk.  6.  One  *vho("c  name  i*  iVwii»</ 
is  bound  in  a  bond  by  the  name  of  Ediv^rd ;  though  he 
fabfcrtbes  hts  true  name,  iliac  is  no  part  of  tne  bond. 
2  Cro.  640;  Djcr  279.  If  a  perfon  be  bound  by  the 
name  of  R.  he  may  be  fued  by  the  name  of  tf  R. 
aliai  uidui  fV.  B.  his  true  name  ;  not  B.  uiui:  iiiJyt 
ty.  R  3  Sali.  2  ,8.  if  a  perfon  be  indicli-d  by  t*o 
Chrillian  and  furnamcs,  it  will  be  quaihed  ;  lor  lie  cjd* 
not  have  two  fuch  names.  1  /.</.  Raym.  562.  A  lady, 
wife  to  a  private  perfon,  ought  to  be  n^imcd  .iceorUing 
to  the  name  of  her  huAiand.  or  the  writ  Ihall  ab^vie  ;  fu 
if  the  fon  of  an  Earl,  KSt.  be  fued  as  a  Lord,  and  noc 
as  a  private  perfon  by  the  name  of  hi^  fsmtiy,  Oytr  76; 

Milnomer  of  corporations  may  be  pleaded  in  abate- 
ment. I  LfOK.  159  :  5  Mad.  327  :  2  5c/-f.  451.  And  if 
there  be  any  miilake  in  the  name  of  a  corporation,  that 
is  material  in  their  leafcs  and  grants ;  ihcy  will  be  void. 
z  Btttdl.  1  :  Aadtif.  196.  Judgment  againft  .1  co.pora* 
tion  by  a  wrong  name  is  void,  l.i.  Rtijm  119.  A  defen- 
dant may  avoid  an  outlawry  by  pleading  a  Mifnomer  of 
name  of  baptifm  or  furnamc  ;  or  Mifnomer  as  to  addi- 
tions of  cftatc,  of  the  town,  i^c.  See  title  Oi^tlavjry. 

Though  Mifnomer  of  a  furnamc  may  not  be  pleaded 
on  an  indictment,  in  an  appeal  it  m»y  ;  but  any  other 
Mifnomcrs,  and  dcfe^ive  addition.-:,  .nre  as  fatal  in  an 
indi£lmcnt  as  an  appeal,  a  Uav;L  P.  C.  c.  25.  ^  68,  9. 
A  Mifnomer  mail  be  pleaded  hy  thtr  party  himlclf  who 
is  mifnamed.  i  Lv/iv.  3^.  J'Ua  of  Mifnomer  by  attor- 
n:y  may  be  refuted;  but  it  is  no  caufe  of  demurrer. 
Ld,  Rcym.  5C9.  If  defendant  omlis  to  plead  a  Mif- 
nomer, he  mny  be  taken  in  execution  by  the  wrong 
Chtillian  name.  2  Suaa£r  1218.  What  word?  in  a  plea 
of  Mifnomer  (hall  be  confidcrcd  as  a  fpecial  impar- 
lance, fee  I  IVil/.  aOi. 

if  iflue  is  joined  on  a  p!(*a  in  Abatement  for  a  Mifno- 
mer, in  nn  adion  upon  the  cafe  on  prumtfe5,  and  fijund 
againfl  the  defendant,  tl;e  judgmeni  (hall  be  peremptory, 
therefore  the  Jury  ought  toallcls  the  damages.  aW/^  36;. 

What  foundation  will  fupptirC  a  name  by  reputation, 
fee  lui.  Raym.  301,  50).  ~/<,i,te,  names  of  pcrlons  noL 
chritlcned  are  furnanies  only.  /b.  305. 

bor  the  addition  or  omilTton  nf  a  letter  or  two,  not 
making  any  material  altcraiiiin  in  the  found,  it  is  not 
proper  to  plead  a  Mifnomer.  The  Courts  of  Law  dif- 
cour;.ge  (and  that  julDy^)  dilatory  pleas,  as  much  a» 
:hcy  can,  a»  tending  to  the  delay  of  jofticc.  See  further 
CcM.  D^g.  mW  JipiewMt,  ii.  lb  -22  ;  F.  17 — 16  :  and 
iWts  Di^lionarv,  title\  Almtcaunt  I.  3.  ^,  f  :  Amtndment, 

MtSPLb.ADlNG.  ir.  in  pleading,  any  thing  be 
omitted,  that  is  cffential  to  she  a^ton  or  defence,  as  if 
the  plaintiff  dors  not  merely  ftatc  his  title  tn  a  deftftivc 
manner,  but  fcts  foith  a  title  that  is  wholly  dcle^^ivc  in 
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itfch't  or  if  to  an  ^&\oa  of  debt,  /.  on  bond,  central, 
l^c)  the  defendant  pleads  A'cr  guiltj  intlead  of  nil  deler, 
thcfc  cannot  be  cured  by  a  vcrdid  (or  the  pUtntifC  in  the 
firll  caftr*  or  fur  the  defcndAnt  in  the  fccond.  SniJi.  365  : 
Cro.  E/ix.  778. 

When  an  ifTuc  is  joined  on  an  immaterial  point,  or 
fuch  a  point,  a*,  after  trial,  the  Court  cannot  give  judg- 
menr.  the  Court  regulaily  awards  a  repleader.  Sec  titlcf 

MISPRISION, 

Mismisio.  fiom  the  Fr.  mej'pru^  contemptus.J  A 
ne^lc^,  overfight,  or  contempt :  as  for  example, 
Milpiifion  of  treafoD  is  a  negligence  in  not  revealing 
treafon  to  the  King,  his  Council,  or  a  Magillraie. 
where  a  pcrfon  knows  it  to  be  committed :  fo  ot 
felony.  Staur.,!/.  P.  C.  hh.  i.  f.  19.  If  a  man  know- 
eth  of  any  ircifon  or  fclany,  and  concc:i[s  the  f.ime,  it 
!»  Mifprifioti.  In  a  larger  fenfe,  rvlifprtfion  is  taken  for 
many  great  offences,  which  arc  neither  treafon  nor  felo-  i 
ny,  or  capital,  but  very  near  them  ;  and  every  great 
mifdemcanour,  which  hith  no  certain  name  appointed 
by  the  law.  is  fomctimes  called  Mifpnfion.  3  lajl.  36  : 
H.  P.  C.  127  :  W'cc.V.  4c6,  4cS. 

Mifprifions  are,  in  the  accepution  of  our  law,  gene- 
rally underllood  to  be  alt  fuch  hi^-.h  offences  as  are  under 
the  dtgrce  of  capital,  but  nearly  bordering  thereon  ; 
and  it  U  (aid  that  a  Mifprtfjon  is  contained  in  every  trea- 
fon and  felony  whatfoever;  and  that  if  the  King  fo  pleafe, 
the  offender  may  be  proceeded  againll  for  the  Mifprifion 
only.  rearS.  z  R.  3.  10 :  StaaaJf,  P.C.  32,  37  :  AV/.yi; 
1  Hal.  P.  C.  374. ;  I  Htru.i.  P.  C.  c.  20.  §  I. 

Mifprifions  are  generally  divided  into  two  forts;  1. 
Nr_gMtve,  which  confilh  in  the  concealment  of  fomethirg 
which  ought  to  be  revealed;  and  2.  Pc/tttvt,  which 
confiAs  in  the  commiOion  of  fometliing  which  ought  not 
to  be  done.  4  Cemtn  (.  g. 

Of  the  iirft  or  negative  kind,  is  what  is  called 
^ts/prijiofi  0/ TrtttJCH  i  confiiling  in  the  bare  knowledge 
and  concealment  of  treafon,  without  any  degree  of  .'ificnt 
thereto ;  for  any  aff  nt  makes  the  party  a  principal  ;iat- 
(or  :  aj  indeed  the  con.ealment,  which  was  ccnilrued 
aiding  and  abetting,  did  at  the  Commo  n  Law.  Thus 
it  is  laid  down,  that  v-hcn  one  knows  another  hath  com. 
mitted  treafon,  and  doth  not  reveal  it  to  the  King  or  his 
Privy  Council,  or  fome  Magiflrate,  that  the  offender 
may  be  fccured  and  brought  to  jullice,  it  is  high  treafon 
by  the  ancient  Common  Law;  tor  delay  in  difcovering 
treafon,  was  deemed  an  affcnt  to  it,  and  confcquen'.ly 
high  treafon.  Braa  118:  5.  P,  C.  37  :  3  Iiji.  13S,  140. 

But  it  is  now  cna-Jled,  by  fiai.  \  <s-  2  P.  i2  M.  c  10, 
that  a  bare  conccalmrnt  of  treafon  Ihall  be  only  held  a 
Mifpnfion.  This  concealment  becomes  criminal  if  the 
party  apprifcd  of  the  treafon  dtK's  not,  a>  loon  as  con. 
vcnicntly  may  be,  rcve.1I  ii  to  fome  Judge  of  Afiize,  or 
Jullice  of  the  Peace,  i  lS.tL  P  C.  372.  But  if  there  be 
any  probable  ctrcumtlattces  of  affcnt,  as  if  a  man  goes  to 
It  trcafonable  meeting,  knowing  before-hand  tbatacon- 
fpiracy  ii  intended  againll  the  King ;  or  being  in  fuch 
company  once  by  accident,  and  tuvirg  heard  luch  trea- 
ionablc  confpiracy,  meets  the  lame  company  again,  md 
hears  more  of  it,  butconceaU  it;  this  is  un  implied  .ilfeni 
in  laiv,  and  makes  the  concealer  guilty  of  .iilluol  High 
'XVeafon.  i  Ilaivi,  P,  C.  c  20.  '^  4. 


A  pcrfon  having  notice  of  .1  meeting  of  confptraiori 
againll  the  government,  goes  Into  their  company  and 
hears  their  trcafonable  confuliation  and  conceals  it,  this 
is  treafon;  fo  where  one  has  been  accidentally  in  fuch 
company,  and  heard  fuch  difcourfe,  if  he  meets  fuch  a 
company  a  fecond  time  ;  for  in  thefc  cafes,  the  conceal- 
ment is  attended  with  circumflincos  which  fliew  an  ap- 
probation  thereof.  H.  P.  C.  127  :  AV.  17,  zi. 

A  man  who  hath  knowledge  of  a  treafon  cannot  fecure 
himfelf  by  difcovering  geneially  thit  there  will  be  a 
rifing,  uithout  difcloftng  the  pcrfoiis  intending  to  rife  ; 
nor  can  he  do  it  by  difcovering  thefc  to  a  private  perfon, 
who  is  oomagtHratc.  5.  P.C:  //.  P.C.  127.  But  where 
one  is  io!J  in  general,  that  there  will  be  a  riling  or  rebeU 
lion,  and  doth  not  know  the  pcrfons  concerned  in  it,> 
the  place  where,  i^c.  this  uncertain  knowledge  mav>; 
concealed,  and  it  lhall  not  be  Treafon  or  Mifprifion. 
Kef.  22:1//.  P.  C.  36.  If  high  treafon  is  difcovered  to 
a  clergyman  in  confcflion,  he  ought  to  icveal  it;  but 
not  in  cafe  of  felony,  z  629.  Thi*  was  law,  when 
the  Romna  Ca/Mic  religion  was  profeflcd  here  as  the  re- 
ligion of  the  land  ;  the  fame  may  be  llill  law.  Oi/i. 

If  a  perfon  is  indicted  of  Mifprifion,  as  for  treafon 
though  he  be  found  guilty,  the  Judges  fhall  not  give 
judgment  thereon,  he  not  being  indtded  of  the  Mifpri- 
fion. 'J/ni.  Ctfst.  217  Information  will  not  lie  for  Mif- 
priilon  of  trcalbn,  l^c.  but  indictment,  as  for  capital 
crimes.  There  muft  be  two  v.itnciTes  upon  indidments 
as  well  as  trials  of  Milprifion  of  treafon,  by  Jlai.  7  3, 
f.  3.  See  title  Trtcfin. 

There  is  a  negative  Mifprifion  of  treafon,  created  by 
Acl  of  Parliament.      fiat,  13  e.  2,  concealers  of 

bulls  of  abfoluiton  from  Rsn.t  arc  declared  guilty  of  Mif- 
prilion  of  treafon  A  poiiiive  Milpriiion  of  treafon  is  aifo 
created  by  fiat.  14  f.  3.  which  enaCls  that  thofc 

who  forge  foreign  coin,  not  current  in  this  kingdom, 
their  aiders,  abettors,  and  procurers,  lhall  all  be  guilty 
of  Mifprilton  of  treafon;  for  though  the  law  would  not 
put  foreign  coin  upon  quite  the  fame  footing  as  our  own, 
yet  if  the  circumil ances  of  trade  concur,  the  .'alfifying  it 
may  be  attended  with  confrqucnces  almofl  equally  per- 
nicious to  the  public  ;  and  therefore  the  law  bas  maoe  it 
an  offence  jurt  below  cap.t-l,  and  that  is  ail  For  the 
Pi-tiijhment  tf  Mi/prifien  If  T rea/cn,  is  lofs  of  the  profiu  of 
land  during  Hie,  forfeiture  of  goods,  and  imprilonmeoc 
dutinglifc.  I  Ha!.  P.C.  374:  j  hfi.  36.  218;  which 
total  forfeiture  of  the  goods  was  inriiiled  while  the  of- 
fence amuunied  to  principal  treafon,  and  of  courfe  in- 
cluded in  it  a  felony  by  the  Common  Law ;  and  there, 
fore  is  no  except  on  to  the  general  rule,  that  whenever 
an  ofTence  is  puniilied  by  fuch  total  forfeiture,  it  is  felo- 
ny at  the  Common  Law.  ^Ccmm  <•<).  p  120,1. 

Mi/prifioit  of^  Fthny  is  the  concealment  of  a  felony 
which  J  man  kno^s,  but  never  aflcnted  to;  for  if  he 
affenied,  this  ni-tkej  him  cither  principal  or  accefforyj 
and  the  punifhmcnt  of  this,  in  a  puolic  officer,  by  /a/, 
Wf^.m.  I.  I  Ed  I.  r  9,  i»  impnfoninent  for  a  year  and 
a  day  ;  in  a  common  perfun,  for  a  lef>  difcrctionary  time  \ 
and  in  both,  fine  and  ranfoin  at  the  King's  pleafure,  as 
declared  by  the  Judges  iu  a  Court  of  Juftice.  i  HaU 
P.  C.  375. 

Under  this  title  of  Mifprifion,  that  of  Thfthott  may 
be  reduced;  which  Is,  where  one  kno*ing  of  a  fe- 
lony, ukes  his  goods  again,  or  amends  for  the  fame. 

3  V. 
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3  /if/?.  134,  139:  H.P.C.  130.  Though  the  bare 
caking  gojds  again  which  have  been  Oolen  is  no  offence, 
unlefs  fume  favour  be  flicivn  the  thief.  1  liaivi.  P.  C. 
c.  eg.  (j  7.  To  take  any  reward  to  help  any  perfon  to 
ftolen  goods,  is  nude  felony  by  jiar.  ^  Cro.  1.  c.  II. 
And  to  advcriife  a  reward  for  the  return  of  things  ftolen 
incurs  a  forfeiture  of  50/.  by jfat  25  Geo.  j.  c.  36.  The 
fall.  ff'e/Im,  |.  3  £.  |.  9:  3  H.  y.  c.  t,  provide 
again!)  concealments  of  fcIoDies  by  Qierids,  coroners, 
and  baililTs.  1^^. 

There  is  alfo  another  fpecics  of  negative  Mifprifion, 
namely,  t)ic  concea/iug  0/  TrM/mt-treve,  wliich  belong'i 
to  the  King  or  his  grantees  by  prcrogaiivc-royal  ;  this 
concealment  was  formerly  puniftinblc  by  death,  but 
now  only  by  fine  and  impril'onmcnt.  Glunv,  hh.  1. 
C.  2:  I'lnji'  133- 

2.  Mifprtlions  which  are  m/rr/r /^//tv,  are  generally 
denominated  Csntitfipti  or  Hi^b  Mi/iitnuanturt  \  of  which 
the  firft  and  principal  is  the  Mal-a^mitijirauon  of  fuch 
high  Offtetrs  as  are  in  public  trull  and  employment.  This 
is  ufually  punifhcd  by  the  method  of  p.irliamentary  im- 
peachment, wherein  fuch  penalties,  (hort  of  death,  are 
inflifted,  as  to  the  wifdom  of  the  Houfe  of  Peers  (hall 
feem  proper  ;  confifting  ufually  of  banilhment,  imprifon- 
ment,  finc5^,  or  perpetual  difabiltty.  Hitherto  alfo  may 
be  referred  the  offence  of  Emhtxx.U»g  ibt  Public  Mcneyt 
which  is  not  a  capital  crime,  but  fubjccU  tlic  offender 
10  a  difcretionary  fine  and  imprifonmcnt.  4  Comm,  \zi. 

Other  Mifprifions  are  in  general  fuch  contempts  of  the 
executive  Migiltrnie,  as  demonllrate  ihemfelves  by  fbme 
arrogant  and  undutiful  behaviour  towards  the  King  and 
Co'vtrnmtnt ;  thcfc  are  cither  againft  the  King's  Prcrcga- 
tivt  I  the  King's  yeryort  and  GsvtmKnit 'y  the  King's 
Title ;  his  Palaitit  or  Cojrtt  of  Jfjiice.  With  rcfpeil  to 
the  two  firft  of  thcfe,  fee  this  Dictionary,  titles  Coniempi ; 
Gavernment. 

Contempts  agaiall  the  King's  T/V/e,  not  amounting  to 
Treafon  or  Prttmuntrt,  are.  the  denial  of  his  right  to  the 
Crown,  in  common  and  unadvifed  difcouife;  for  if  11 
be  by  advifedly  fpcaking,  it  amounts  to  a  Pra->r.unire  ; 
fee  that  title.  Thii  hccdiefs  fpccics  of  contempt  is  pii- 
nilhcd  with  fire  and  imprifonmcnt.  Likewifc  if  any  per- 
fon (ball  in  anywife  hold,  aSirm,  or  maintain,  that  the 
Common  Law*  of  this  realm,  not  altered  by  Parliament, 
ought  not  to  dircft  the  right  of  the  Crown  of  EnglanJ ; 
this  is  amiWemeanour  by  Jlat,  M  Eliz.  c.  1  ;  and  punifh- 
able  with  forfeiture  of  good*  and  chattels.  A  contempt 
may  alfo  arifc  from  rtfufing  or  neglcdling  10  take  the 
oaths  appointed  by  flatute  for  the  better  fecuring  the 
Government,  and  yet  afllng  in  a  public  ofHcc,  place  of 
truft,  or  other  capacity  for  which  the  (aid  oaths  are  re- 
quired to  be  taken,  ivr.  thofc  of  allegiance,  fuprt-macy, 
and  abjuration  ;  which  mutt  be  taken  within  fix  calendar 
months  after  admiftion.  Th*-  penalties  for  this  contempt, 
infliited  by Jiat.  i  Gee.  z.  c.  i},  arc  very  little,  if 
anything,  Ihort  of  thofc  of  a  Pr/rmunhy ;  being  an  in- 
capacity to  hold  the  faid  ofltces,  or  any  other  ;  to  profc- 
cute  any  fuit ;  to  be  jjuardian  or  executor  ;  (O  take  any 
legacy  or  deed  of  gift ;  or  to  vote  ai  any  eleflion  for 
Members  of  Parliament :  and  after  convi^lion  the  of- 
fender ftiall  alfo  forfeit  50CA  10  any  that  will  fue  for  the 
(aroc.  See  this  Dlflionary,  titles  Diffetturs  ;  Nen-eortform- 
ifit;  Oatfji.  Members  on  the  foundation  of  any  col- 
leges in  the  two  UmveiAiics,  who  by  tliis  Aatute  arc 
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bound  to  take  the  oaths,  muft  alio  regifter  a  certificate 
thereof  in  the  College  Regiltcr,  within  one  month  after; 
otherwifc,  if  the  electors  do  not  remove  him,  and  cleft 
another  within  twelve  months,  or  after,  the  King  may 
nominate  a  perfon  to  fucceed  him,  by  his  great  k-jl  or 
fign  manual.  Befidcs  thus  taking  the  oaths  for  ofHces. 
any  two  Jullicesof  the  Peace  m.iy  by  the  fame  ftatute 
fummon,  and  tender  the  oaths  to  any  ptrrfon  whom  they 
Ihill  fufpcd  to  be  difafTcdled;  and  every  perfon  rcfuiing 
the  fame,  who  is  properly  call-d  a  A'c/r-Jurcr,  (hall  be 
adjudged  a  popiftt  rccufant  convid,  and  fubjed  to  the 
fame  penalties  as  arc  inHided  on  them ;  which  in  the  end 
may  amount  to  the  alternative  of  abjuring  the  realm,  or 
fdflering  death  as  a  felon.  4  Own.  124  :  See  this  Dic- 
tionary, titles  Paptjl  ;  Oaths  ;  Prtrmuntrt. 

Contempts  agalnft  the  Kiitg'i  Palaces  or  Ccntfs  ef 
'Juftici  have  been  aUays  looked  upon  as  htgli  Mifpri- 
fio  is  ;  and  by  the  ancient  law,  before  the  Conqucft, 
fighting  in  the  King's  Palace,  or  before  the  King** 
judges,  was  punilhed  with  death.  3  140:  Ll.Jlit- 
redt  fc.  7,  34.  And  at  prefeni,  by  f:ai,  33  H.  8.  e.  12, 
maiieious  Jlriking  in  the  King' 1  Palace,  wherein  his  royal 
perlbn  rcfides,  whereby  blood  is  drawn,  is  puniftiabtc  by 
perpetual  imprifonmcnt,  and  fine  at  the  King's  pleafurc ; 
and  alfo  with  lofs  of  the  offender's  right  hand  :  the  fo- 
tcmn  execution  of  which  fentcnce  is  prefcribcd  in  tlie 
ftaiutc  at  length.  Sec  Sir  EM.  Knt-vett's  Ca:  in  Stozve  ; 

II  St.  7r.  16  i  W  the  Earl  5/  De-vcNjhtrt's  i  il 
Si,  Tr.  133. 

But  Jlriking  in  the  King's  fuperior  Courts  tf  yif/li<e  in 
IVtJlminJler  fiall^  Of  at  the  afiizes,  is  made  tlill  more 
penal  than  even  in  the  King's  Palace;  the  reafon  fcenis 
to  bir,  that  thofc  Courts  ocing  anciently  held  in  the 
King's  Palace,  and  before  the  King  hiniUlf,  Pirikirg 
there  included  the  former  cor.tcm'u  a^^iinll  the  King's 
Palace,  and  fomcthing  more,  •vix.  the  diftnrbancc  of 
public  joflicc.  For  this  reafon,  by  the  ancient  Common 
Law  before  the  Conqueft>  ftriking  in  the  KingS  Courts 
of  Jullice,  or  drawing  a  fword  therein,  was  a  capit::!  fo. 
lony.  LI.  IniT.  c.  6:  LI.  Canut.  e.  j6 :  Li,  AUred, 
e.  7  :  and  our  modern  law  retains  fo  much  of  the  ancient 
fevcrity,  as  only  to  exchange  the  lol's  of  life  for  the  lofa 
of  the  offending  limb.  Therefore  a  ftroke  or  blow  in 
fuch  a  Court  of  Jullicf ,  whether  hlood  be  drawn  or  not, 
or  even  affauliing  a  Judge  fitting  in  the  Court,  by  draw  • 
ing  a  weapon,  without  any  blow  flruck,  i^  punifhable 
with  the  lofs  of  the  right  hand,  impriionmcnt  (or  life, 
and  forfeiture  of  goods  and  chattels,  and  of  the  profits 
of  the  offender's  land',  during  life.  Staundj.  P.  C.  jS: 
3  lajl.  140,  I.  A  Rrfiue  alfo  of  a  prifoncr  fr.:m  any  of 
the  faid  Courts,  without  llriking  a  blow,  is  puniHied 
with  perpetual  imprifonmcnt,. md  forA-iturc  ofgoodi,  and 
the  profits  of  lands  during  life  ;  z  I/a-zvl.  P,  C.  e.  21. 
^  5  ;  being  looked  upon  as  an  ofTrncc  of  ihclame  nature 
(vith  the  taft  ;  but  only  as  no  blow  i^  aflually  gi^'cn,  the 
amputation  of  the  hand  is  cxcutod.  For  the  like  reafon, 
an  affray  or  riot  near  the  faid  Courts,  but  out  of  iheit 
adual  view,  is  punifhed  only  with  fine  and  imprifonmcnt. 
Cro  C.u:  373. 

Not  only  fuch  as  are  guilty  of  any  aflunl  violence,  but 
of  threatening,  or  reproachful  words  to  any  Judge 
fitting  in  the  Courts  arc  guilty  of  a  hi^h  Mifprifion, 
and  have  been  pimilhcd  with  large  fines,  imprifonmcnt, - 
and  corporal  puniftimcnt.  Cro.  Cur.  503.  And  even  it* 
M  jn  the 
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the  inferior  Coarts  of  the  King,  an  affrny  or  conumptu* 
bcLaviour  U  punithable  wich  a  fine  by  the  Judges 
there  litting  ;      by  the  Steward  m  a  Court-lcct,  or  ihe 
like.  1  haui.      C.     21.      io>  II, 

Likcwtlc  all  fuch  as  are  guilty  of  any  injurious  treat- 
ment to  thofe  who  arc  imoiediatcly  under  the  proccftion 
ot  a  Court  of  Jullice,  arc  puniOuble  in  6ne  and  impri* 
lonmcnt :  as  it  a  man  afTautts  or  threatens  his  advcrfary 
for  fuiiig  him,  a  counfcllor  or  attorney  for  being  em* 
ployed  ;igainfl  him.  a  juror  for  his  verdi^*  or  a  g^olci 
or  other  minillcrial  ofHccr,  for  keeping  him  in  cuitody, 
and  properly  cxi-cutiiig  his  duty.  3         141.  2. 

Lallly,  to  endeavour  todifiuidc  a  witnct:  from  giving 
evidence ;  to  ditclofc  an  exanimjitcn  briore  the  Privy 
Council ;  or  to  advile  a  prifuncr  to  Itand  mute ;  (at! 
ol  which  ;irc  impediments  oi  ju'Iicc  ;)  arc  high  Mifpri- 
fions,  and  contempts  of  the  King's  Courts*  and  punifh- 
able  by  6ne  and  imprifcnment.  And  anciently  it  was 
hild,  that  if  one  of  the  Grand  Jury  difclofed  to  any 
pcrlon  indicled  the  evidence  that  appeared  ag&infl  hiin»  ' 
he  was  thereby  made  acccCory  to  the  offfnce,  it  feloiiy  ;  ] 
and  in  trcafon*  a  principal   And  at  tht5  day  it  is  agreed  . 
that  tie  is  guilty  of  a  high  Mifprifion*  and  liable  to  be  ; 
fined  and  imprifonrd.  1  HatL-i.  P.  C.  f.  21.  ^  I 

MisTRisiOKS  cf  C/tris,  CSV.;  Relate  to  theirncg-  I 
le^ts  in  writing  or  keeping  records  ;  and  here  Mifpriiion  | 
fignifies  a  mil'taking     Sc*c  ^at.  14       3.  r.  6  :  and 
this  Didionary,  title  Jmcm/mtnt. 

MISRECITAL  of  deeds  or  conveyances,  will  fomc- 
tlmcs  hurt  a  deed,  and  fomciimcs  not.  fhS.  18,  19,  129. 

If  a  thing  is  rtTcrrcd  to  time,  place,  and  number,  and 
thai  is  mill.ikcn,  all  is  void.  Jr^.  PL  C.  392. 1.  Trin, 
1 3  Eliz.  in  the  cafe  of  the  Ear! 0/  Uiajlcr  v.  Htjdna, 

Mifrecital  in  an  immaterial  point,  and  where  it  is  only 
an  additional  flourilh  in  things  circumflantiaU  fl^^t  not  | 
avoid  a  grjnt  ;  as  where  the  hulbard  has  a  term  in  right 
of  his  wile,  and  this  term  is  recited  as  made  to  the  huf-  1 
bjnd.  A  Mifrecital  in  the  beginning  of  a  deed,  which 
^oes  not  to  the  end  of  a  deed,  fliall  not  hurt ;  but  if  it 
goes  to  the  end  of  a  fcntencc,  fo  that  the  deed  is  limiied 
by  it.  iiisvitiocs.  Car;*.  1 49.  Sec  titles  ^«'»<f««' ; 
Dttd\  Ifijji. 

MISS  A,  The  Mafs,  at  firfl  ufed  for  the  difmilTionor 
fending  away  of  the  people  :  ar.d  hence  it  came  to  fignify 
the  whole  church  fcrvicc  or  Common  Prayer;  but  more 
particularly  the  Commumon-fervice,  and  the  office  of 
the  Sarr^ment,  after  thofe  who  did  not  receive  it  were 
dSfmilTtrd.  Lilt.  Dici. 

M I S  S  A  L ,  rr/^ir/r.  The  Ma  fs- book,  containing  all  things 
to  be  daily  faid  in  the  Mafs.  Lina'w.  PrcvinciaT  l»  3.  c.  1. 

M I S >  A T IC U S .  A meflenger. Ceive/. Dame/'J  in Chniih, 

MISS^  rRESBVTER,  A  pricft  in  orders.  BIl:,»i. 

MISSURA,  Singing  ihe Nunc Dimittij,  and  perform- 
ing ciher  ceremonies  to  recommend  and  difmifs  a  d)ing 
pcrfon.  And  in  the  ilitutes  of  the  church  of  St.  Paul  in 
Leaden,  (collefted  by  Raf^  BaUcckt  dean  about  the  year 
I29;i  in  ihc  chapter  dt  ^rauriat  of  the  fraternity  or 
brolherhocd,  who  were  obliged  to  a  mutual  communi- 
cation of  all  religious  cfEces,)  it  is  ordained— f.ut 
tgmmendath  Mifltira  f^  J^f  uflura  crnKthut  j'c-rns  ccaJu' 
neniihui  U  njlamitus,  Libtr  Stat,  EicUf.  PauUna, 
M.  S./cl.  2;. 

MlSSURiUM,  Aoifti  for  fcrving  op  meat  10  a  table. 
T^v'j  Circa.  1762. 


MISTAKE*  A  negligent  error  in  any  deed,  record* 
procefs,  As  10  wiiicb  fee  this  DiAionary,  title 

jimtnt^tneni  i  De;J\  Ignorance  or  Mili;ike  is  clawed 

by  BUckfiom  among  dL  t'cds  ot  ine  w  ilt :  as  wnen  a  nua 
intending  to  do  a  lawlul  a£l,  docs  mat  uhich  is  unlaw* 
fui.  For  here  the  deed  and  the  will  a^ing  Icparately, 
there  is  not  that  conjundion  between  them  winch  is  ne> 
CL-tlary  to  form  a  ciimtnal  aA.  But  tlm  niutl  beanigno- 
rancc  or  miHake  of  ta£t,  and  not  an  error  in  point  of  Uw. 
I'hui.if  a  m.in  intending  to  kill  a  thief  or  houlc-brcaker 
in  his  own  houfe,  by  Miltakc  kti.'&oneof  liisown  iamily, 
this  IS  no  criminal  a^ion  ;  but  it  a  man  thinks  he  has  a 
right  to  kill  a  perfon  excommunicated  or  oudawed, 
wherever  he  mcf  ts  hira,  and  dors  fo,  this  is  willut  mur- 
der; for  a  Miltakc  in  point  of  law,  which  every  perfoa 
of  difcrction  not  only  nny,  bo;  is  bound  and  prelumed 
10  knt..w,  \i,  in  cnminal  cafcj,  no  lort  of  defence. 
4  Cctim.  (.  2.  /.  27. 

MlSrERlUM,  for  MINISTERIUM.  Msn.  J,.^l. 

3  /W.  p.  IC2. 

M16-TR1AL,  A  falfc  or  erroneous  trial;  where  it  is 
in  a  wrong  county,  ts<-  3  Cr«.  284.  Confcnt  of  parties 
cannot  help  fuch  a  trial,  when  paH,  f/e/t.      See  tit.  Thai, 

MISUSER,  Is  an  abufe  of  any  liberty  or  benefit ;  as* 
*  he  Ihall  make  a  fine  for  hii  Mifuler.*  OUSat.  Br  149, 
By  Mifufer,  a  charter  ofa  corporation  may  be  forfeited  ; 
fo  alfo  an  office,  t?"c.  Sec  titles  0^.<t ;  CoHMiiont  1.  1. 

MITRKD  ABBOTS.  Were  thofe  governor*  of  reli- 
gious Houfes,  who  obtained  from  the  Pupc  the  privilege 
of  wearing  the  mitre,  ring,  glove.*,  and  crofier  of  a 
Bi(hop.  '1  tie  mitred  Abbots,  fays  Ceu///,  wcte  not  the 
fame  with  the  conventual  prelates,  uho  were  fummoDetl 
to  Parliament  as  fpiritual  LurUs,  though  it  hath  been 
commonly  fo  held ;  for  their  fummons  to  Parliament  did 
not  any  way  depend  on  their  mitres,  but  on  their  re- 
ceiving their  temporals  from  the  hands  of  the  King. 
Sec  title  Jho^. 

MITT  .A,  from  the  Sax.  mittttit  men/ara.]  An  ancient 
5</a:c«  meafure ;  its  quantity  dutb  not  certai:ily  appt  «■*, 
but  it  is  faid  to  be  a  mealure  of  ten  buthels.  DctntjJaj, 
Tit.  H'ireefe'trt.  Met.  Jagl.  teas.  2.  f.  262.  And  Mitta, 
or  Miicha,  befidea  being  a  fort  of  meafurc  for  fait  and 
corn,  is  nfcd  fur  the  place  where  the  cauldrons  were  put 
to  bull  fait.  Gale^t  Htft.  Brit.  76;. 

MITTENDOMANUSCRIPTUM  PEDIS  FINIS, 
Was  a  judicial  writ  direfled  to  the  Trcafurer  and  Cham- 
berlains of  the  Exchequer,  to  fearch  for,  and  tranfmit, 
the  foot  of  a  fine,  acknowledged  before  Julliccs  in  Eyre» 
into  the  Common  Pleas,  ^c.  Rtg.  Orig,  14. 

MITTIMUS,  A  v.rit  for  rcmovinc;  and  transferring 
of  recorJs  from  one  Court  to  another;  as  out  of  the 
King's  Bench  into  the  Exchequer,  and  fometimes  by 
Ceriiertiri  into  the  Chancery,  and  from  thence  inioano- 
th:r  Court :  but  the  Lord  Chancellor  may  deliver  foch 
record  with  his  own  hand.  Stats.  5  R.  z.  Jl.  \.  c. 
28  Ci^  29  //.  8 :  Djer  29,  32.  Mittimus  is  aifo  a  precept 
\x\  writing,  under  the  hand  and  fcal  of  a  Jullice  of  Peace, 
direfled  to  the  gaoler,  for  the  receiving  and  fafc  keep- 
ing of  an  ofTcndir  until  he  is  delivered  by  law.  2  hjS. 
590.  See  title  Cemmitment.  * 

MITTRE  A  LARGE.  Is  generally  to  fct  or  pot  at 
liberty.  LcrwFr.Did.  And  there  is  a  A///rr^////?a/tf  and 
de  droit  meniioncd  by  LittUtonj  in  cafe  of  releafes  of 
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lands  by  jointen&nts*  i^c.  which  may  fomctimcs  pa5  a 
fee,  wiihouc  words  of  inheritanc£.   i  273,  274. 

Sec  title  Rslea/f. 

MIKED  ACTIONS.  Suits  partaking  of  the  nature 
of  real  and  perlonal,  wherein  fame  real  property  is  de- 
manded, and  alto  pcrfonal  damages  for  a  wrong  fuHaia- 
cd.  See  tule  Miinn. 

MIXED  LAXCENY,  or  CompounJ  lara-iy,  Ii  fuch 
ai  hath  all  the  propeitics  of  fimple  Larceny,  but  is  ac- 
comp:inied  with  one  or  both  the  aggravations  of  a  taking 
from  one's  houfc  or  pcrlbn.  Sec  title  Larcttty, 

MIXED  TITHES.  Are  thofc  o(  chccfe.  milk,  and 
young  bralh,  iSc.  2  InJ}.  649.  Sec  litlc  Tilhti. 

MiXTILlO;  Sec  M.-fiih. 

MIXTUM.  Thii  word  is  often  mentioned  by  our 
monkilh  hiilorians ;  it  fometimcs  Ggnifies  a  breakfad, 
but  always  a  cen.tin  quantity  of  bread  and  wine.  Ccvjtl. 

MOCKADOhS,  Stuifs  made  in  En^lanJ  and  other 
countries  ;  mentioned  in  fiat.  t  \  Elix  c.  9. 

MODElt  vrA  MlSliRlCORDIA.  A  writ  founded 
tin  Magna  Cbartat  which  liei  for  him  who  is  amerced  in 
a  Court,  not  of  record,  for  any  tranrgrcJTion,  brvond 
the  qudtiiy  or  quantity  of  the  offence  :  it  is  diredcd  to 
the  Lord  of  the  Court,  or  his  bailiff,  commanding  him 
to  take  a  moderate  amerciament  of  the  parties.  If  a  man 
be  amerced  in  a  Couri-baron,  on  prrfcnimeni  by  the 
Jury»  where  he  did  not  any  irefpafs,  he  rtiall  not  have 
this  writ,  unlcfs  the  amerciament  be  exccHive  and  c-Jt. 
ngeous :  and  if  the  Steward  ol  the  Court,  of  his  own 
head,  wilt  amerce  any  tenant  or  other  perfon  without 
caufc,  the  party  ought  not  to  fuc  lor  his  writ  of  M^Je- 
rata  MiftricarMa,  if  he  be  diArained  for  that  amercia- 
ment; but  he  (hall  have  action  of  trefpafs.  Nt<-v  Nat.Br^ 
167.  When  the  amerciament  which  is  fet  on  a  perfon  is 
aiFcered  by  his  peers,  this  writ  of  Mmieraia  Miftricordta 
doth  not  lie  ;  fur  then  it  is  accoruing  to  the  Aatute. 
See  F  N  B  76:  ^fotJii.  176. 

MOOIA  '  10, Wasa  certain  duty  paid  for  every  tierce 
of  wine.  Men.  Angl.  torn.  2.  />.  99^. 

MODIUS,  A  n:calurc.  ufoatly  a  bufhel;  but  various 
according  to  the  cultoms  of  feverat  countries. 

MODIUS  TliSR/E  VEL  AGRI.  This  phrafc  was 
much  ufcd  in  the  .mcicnt  ch.-irtcri  of  the  Brittjh  Kings, 
and  probably  fignilied  the  fame  quantity  of  ground  as 
with  ill*-  Ramams,  ntz.  One  hundred  feet  long,  and  as 
many  broad   Mon  Aogl.  iii.  2co. 

MUD(^  ET  I-ORM  A,  Words  of  art  i.i  law  plc.id- 
ings,  l^c.  and  particularly  ufed  in  the  aniwcr  of  a  de- 
fendant, whereby  he  denies  to  li:tve  done  the  thing  Uid 
to  his  char;>c,  mo^ii  ^ fcrmadtclaratot  in  mauHtr  and J'erm 
as  declared  by  the  plaintiff.  Kinh  232. 

Where  Modo  tt  Forma  arc  of  the  fubl'.anceof  the  iflue, 
and  where  but  words  of  form,  this  divcrfity  is  to  be  ob- 
fervtd  ;  where  the  itfuc  t^kcn  goeth  to  the  point  of  the 
writ  or  aflion,  there  MoJo  tt  Forma  are  but  words  of 
form,  as  in  the  cafe  of  ihc  writ  of  entry  in  caj'u  frcvi/o. 
But  ctherwifc  it  is,  when  a  collateral  point  in  pleai.iing 
istraverfed  ;  a»  if  a  fccfTmcnt  be  alledgcd  by  two,  and 
this  is  iravcifed  Modo  et  Fcrmti,  and  it  is  found  the  feoff 
mcnt  of  one,  there  Moda  tt  Forma  is  material.  So  if  a 
feoffment  be  pleaded  by  deed,  and  it  is  traverfed  ahfyue 
licc  ^uod  fnjfaiii  Medo  et  Format  Upon  this  collateral 
ilfue  Moi^  tt  Forma  are  fo  effeotial  as  the  Jury  cannot 
And  a  feoffment  without  deed.  Co.  Lit.  z8t>  ^*  See  Br. 
»3 


Laleurert,  pi.  46.  Cites  58  //.  6.  zz.  So  in  breach  of 
covenant,  as  for  ploughing  meadow  land,  a  licence  in 
writing,  by  fevcral,  intitlcd  at  thi-  i:me  to  the  reverfio* 
with  tnc  appurtenant,  (or  lands  pro  temport,)  may  be 
traverfed  Mode  tt  Forma,  and  a  lucnce  bv  parol,  or  by 
one  or  two,^<-  and  not  by  all.  will  not  fupport  the  iffue. 

Modo  tt  Forma  do  not  puL  ute  day  nor  place  in  iffue ; 
but  only  the  matter  and  fubttancc  of  the  plea.  Rtg. 
Phc.  i8a.  a.  5. 

Where  a  travcrfe  is  with  a  MoJo  tt  Forma,  Ut.  that 
will  put  the  manner,  as  well  as  the  matter  in  iffue,  where 
the  manner  is  material,  ai  the  time,  the  fa^,  and  other 
circumilances,  whca  they  arc  the  cffc^l  of  the  iffue. 
Rrg.  Plae.  189.  t.  5    See  title  Pleading, 

MODUS  DECIMANDI,  Is  when  lands,  tenements, 
or  fome  certain  annual  fum,  or  other  profit,  hath  been 
given  lime  out  of  mind  to  a  parfon  and  his  fuccefTors, 
in  full  fatisfaflion  and  difcharge  of  all  tithes  in  kind,  in 
fuch  a  place.  2  Rep.  47  :  2  Injf.  490;  and  fee  title  Tuhtt. 

A  Modui  Deti-'nundit  commonly  called  by  the  fimpir 
name  of  a  Modus  only,  is  where  there  is  by  cuflom  a 
particular  manr.tr  of  tithing  allowed,  different  from  the 
general  law  of  taking  tithes  in  kind,  which  are  the  aiflual 
tenth  part  of  the  annual  increafe.  This  is  fometimes  a 
pecuniary  compenfation,  as  z</.  an  acre  for  the  tithe  of 
land ;  fometimes  it  is  a  compenfation  in  work  and  la- 
bour, as  that  the  parfon  thai!  have  only  the  twelfth  cock 
of  hay,  and  not  the  tenth,  in  conlideration  of  the  owner'* 
making  it  for  him  ;  fometimes  in  lieu  of  a  large  quantity 
of  crude  or  imperfe^  tithe,  the  parfon  fhill  have  a  Icl* 
quantity,  when  arrived  to  greater  maturity,  as  a  couple 
of  fowls  in  lieu  of  tithe-eggs  and  the  lilcc.  Any  means, 
in  (hort,  whereby  the  law  uf  tithing  is  altered,  and  a  new 
mttbcd  of  taking  them  is  introduced,  is  called  a  Msdui 
Dtcii7ta>tdi,ov  fpecial  manner  of  tithing.  2  Comm.  t.^.p  29, 
MOHAIR  YARN;  See  titles  ;iW/rt*5^r« ;  J/j'i. 
MOIETV,  medieiai.  I  t.  metrit,  i.  e.  cc^^aa  %•// mtd/e 
part.]  The  half  of  any  thing  ;  and  to  hold  by  Moieties 
is  mentioned  in  our  books,  in  cafe  of  joiDC-tcnanCs,(£^c. 
Lit.  125.  Sec  tn\c  Joint  ttnaHtt, 
MOLASSES;  Sec  Navigation  J^. 
MOLENDIN'JM,  A  mill  of  divers  kinds.  SecMiU. 
MOLENDUM,  Corn  fcnt  to  a  mill,  a  grift.  CUrt, 
J6ia/.  de  RadiKgt  MS.  /ol.  1 16. 

MQLITUKA,  Was  commonly  taken  for  the  toll  or 
multurt  paid  for  grinding  corn  at  a  mill;  fometimes 
called  melta.  Ft.  mdulta—MoUiura  libera^  free  grinding 
or  liberty  of  a  mill,  without  paying  toll;  a  privilege 
which  the  lord  generally  rcferved  to  his  own  family. 

Parach,  Aaliq.  256. 

MOLLli-KR  MANUS  IMPOSUIT.  Several  judi- 
fications  in  trefpafs,  /.  /.  anions  of  affautt,  arc  called 
by  this  name,  from  the  words  f/nr/y  laid  bis  hands  upnn 
hnn  uled  in  the  plea  ;  as  where  the  defendant  juiliiies  an 
affault.  by  fhewing  that  the  plaintiff  was  unlawfully  in 
the  houfc  of  defendant,  making  a  dillurbance,  and  be- 
ing requelled  to  ccafc  fuch  difturhance,  and  depart,  he 
refufed,  and  continued  therein,  making  fuch  didarbance, 
he,  the  defendant,  gtntly  laid  h:s  baacft  oh  i}tt  ptatnttj, 
and  removed  him  out  of  the  boufe.  So  in  various  other 
inllances,  as  for  feparating  two  perfons  fighting,  in  order 
to  prefcrve  the  peace ;  fo  in  ihc  leg»I  exercife  of  aa 
office,  tsf..  See  titles  PitaJing%  AJjault. 

M  m  2  MOLMAN, 


M  O  L 


M  O  N  E  Y. 


MOLMAN,  A  man  fubjcfl  to  do  fervtcc ,  applied 
to  [he  fcrvants  of  a  monalU'ry.  Pricr.  Lriva,  j>,  21. 
Sptim  (Jiv/T. 

MOLMUriAN.  or  MOLMUTIN  LAWS,  The 
Uwj  of  D.'Kiaio  Mclmattits  lixceenih  King  of  the  Bn- 
teat,  who  began  his  teign  above  four  hundred  ycarft 
before  che  birth  of  our  Saviour:  thefc  were  famous  in  tUh 
land  till  the  tinie  of  the  Conqueror.  This  King 

was  the  f\ri\  who  pablilbud  laws  in  Bi  ttam  ;  and  lit»  laws 
(with  thofc  of  Queen  Mtrcia^)  were  tranflatcd  by  CiUai 
out  of  the  BntiJ.^,  into  the  Latia  tongue.  Uf}tr*t 
B  r  inter d.  126. 

MOLNtliA,  MULNEDA.  A  milUpoo)  or  pond. 

MOLTA,  The  duty  or  toll  paid  to  the  lord  by  his 
vadaU,  to  grind  corn  at  his  mill.  MotwJIic.xi.t^j,  Sec 
\hhtkra . 

MONARCHY,  That  form  of  government  where  the 
fovereign  power  is  cntruded  in  the  hands  of  a  finglc 
perfon.  Sec  title  Licicmmfut. 

MONASTERIES  and  ABBEYS;  Sec  title  Ahtct. 

MONKTAGIUM,  A  certain  tribtJtc  paid  by  tenants 
to  their  lord  every  third  year,  that  he  Oioald  not  change 
the  money  which  he  had  coined,  formerly  when  it  was 
lawful  for  great  men  to  coin  money  current  in  their  ter- 
ritories ;  but  tK>t  of  f;lvcr  and  gold.  It  was  abrogated  by 
the j}a:.  i  Htn.  1.  r.  z.  The  word  Msnetagium  is  like- 
wife  ufed  for  a  Mintage,  and  the  right  of  coining  or 
jninttng  money,  jfui  ts*  aritjicium  cudmdi  momtat. 

MONEY,  />w«M.]  That  metal,  be  it  gold  or  filver, 
which  receives  authority  by  the  princc*s  imprefs  to  be 
current ;  for  as  wax  is  not  a  feal  without  a  print,  fo  me- 
tal is  not  Money  without  impreflion.  Co.  Lift.  207, 
Money  is  faid  to  be  the  common  mcafurc  uf  all  com- 
merce, through  the  world,  and  confills  principally  of 
three  parts ;  the  material  whereof  it  is  made,  being 
filvcr  or  gold  ;  the  denomination  or  intrtnlic  value, 
given  by  the  King,  by  virtue  of  his  prerogative  ;  and 
the  King's  flamp  thereon.  1  HaU'i  Hift.  P,  H.  188. 

It  belongs  to  the  King  only,  to  put  a  value,  as  well 
ai  [he  imprcSion,  on  Money ;  which  being  done,  the 
Money  is  current  for  fo  much  as  the  King  hath  limited. 
ilnji.  575.  Any  piece  of  Money  coined  is  of  value  as 
it  bears  a  proportion  to  other  current  Money,  and  that 
without  proclamation  ;  and  though  there  is  no  afl  of 
parliament,  or  oidcr  of  State  for  guineas,  ai  they  arc 
iskcn  ;  yet  being  coined  at  the  Mint,  and  having  the 
King's  infignii  on  them,  they  are  lawful  Money,  and 
current  at  the  value  they  were  coined  and  uttered  at  the 
Mint.  2  Salk.  446.  It  has  been  infilled  that  g>iineas  were 
originally  coined  for  20/.  according  to  the  twenty  IhiU 
ling  pieces  of  Money,  and  that  legally,  no  more  ought 
to  be  demanded  for  them  :  alfo  that  in  legal  proceed- 
ings,  they  (hould  be  mentioned  as  pieces  of  gold  called 

fiiineas,  cf  the  va'uc,  \s<.  5  Mod.  7.  If  an  adion  is 
roo^ht  for  damages,  the  valu?  of  guineas  may  be  given 
in  evidence  to  the  Jury  ;  but  if  the  action  be  for  fo  many 
guineas,  the  v.ilac  pu^hi  to  be  fct  forth  in  the  declara- 
tion, to  afceriiin  the  debt.  Canker.  255. 

Gold  and  filver  coin,  i^c.  is  not  to  be  exported  with- 
out licence,  on  pain  of  forfeiture.  Stat.  9  Ed-  3.  Jiat.  2. 
r.  I.  Silver  Money  melted  down,  is  to  be  forfeited,  and 
double  value.  Suit.  15  t^Car.  a.  c.  31.  But  by  old 
lUtutc5j  foreign  Money  may  be  meUed  down ;  and  no 


Money  ihall  be  current  bat  the  King's  own,  l^c.  Set 
fiau.  27  f.d.  3.  c.  14  :  17  R.  2.  c  i  ;  thii  Diflionary, 
title  Coin\  and  1  Ccmm.  c.  7.  p.  zjt>,  7.  W  n. 

Money,  t.cNoiKO  it  abroad.  By  a  temporary 
flatL'te,  3  Cea.  2.  c.  5,  the  King  by  pruclamation  might 
for  one  year,  prohibit  all  his  fubjc-fls  from  lending  or 
advancing  Money  to  any  foreign  IVincc  or  Stair,  with- 
out licence  under  the  Great  or  Privy  Seal;  and  if  any 
perfon  knowinglv  offended  in  the  premifcs,  he  Oiould 
forfeit  treble  the  value  of  the  Money  lent,  ifc  two- 
thirds  to  the  King,  and  the  other  to  the  informer  ;  but 
perfons  might  deal  in  foreign  flocks,  or  be  interefled  in 
any  bank  abroad,  ellablilhcd  before  ifTuing  his  MajeAy'c 
proclamation. 

MoNtY  iNToCounT.  In  Uw  procccdlngs,  Moncy 
demanded  is  oftentimes  brought  into  Court,  cither  by  a 
rule  of  Court,  or  by  pleading  a  profiri  in  iuriam  of  the 
Money  on  a  tender.  The  praiTticc  of  bringing  Money 
into  Court  was  firfl  introduced  in  the  time  of  Kttyag, 
Co.  J.  to  avoid  the  h.iza)d  and  difficulty  of  pleading  a 
Tender:  and  it  is  allowed  in  cafes  where  an  aAi&n  is 
brought  upon  contraA  for  the  recovery  of  a  debt,  which 
is  cither  certain,  or  capable  of  being  afccrtained  by  mere 
compuution,  without  leaving  any  other  fort  of  difcrecion 
to  be  excrcifcd  by  a  Jury.  zBurr.  1120.  In  thefecafes. 
when  the  difputc  is  not  whether  any  thing,  but  how  much, 
is  due  to  the  plaintiff,  the  defcnd.int  may  have  leave  to 
bring  into  Court  any  fum  of  Moncy  he  thinks  6t;  and 
the  Court  will  make  a  rule,  that  unlefs  the  plaintiff  ac- 
cept of  it,  with  coOs,  in  difchargc  of  the  aftion,  it  fhall 
be  (Iruck  out  of  the  declaration,  and  paid  out  of  Court 
10  the  plaintiff,  or  his  attorney  ;  and  the  plaintiff,  upon 
the  trial,  Oiall  not  be  permitted  to  give  evidence  for  the 
fum  brought  in:  which  rule  (hould  be  accompanied  with 
the  general  ifTue  or  other  plea,  to  the  refidue  of  the 
demaod.  Tidd*t  Pra^Ut  AT.  and  the  authoriiiei 
there  cited. 

Thus  in  ^Jfumpjit  or  CtrvtHant  for  the  payment  of 
Money,  the  defendant  may  bring  Money  into  Court; 
and  in  CczvmtKt  to  find  diet  and  lodginj^,  or  pay  10/. 
the  Court  allowed  a  defendant  to  bring  in  the  10/.  in 
debt  for  rent,  the  defendant  was  formerly  allowed  to 
bring  Money  into  Court,  as  is  done  in  the  Common 
Pleas  and  the  Exchequer ;  but  the  Court  of  King'>  Bench 
has  refufcd  r,  and  fiid  they  never  did  it  in  de6i.  But 
there  ii  a  dilhndion  between  thofc  actions  of  debt  wherein 
the  phiiniifi' cannot  recover  Icfs  than  the  fum  demanded, 
as  on  a  record,  fpeciilty,  or  llatutc,  giving  a  fufst  certaia 
by  way  of  penalty  ;  and  ihofe  anions  wherein  the  plain- 
tiff  may  recover  h/j,  as  in  debt  for  rent,  or  on  a  fimple 
contraCl.  In  the  former  the  deferdani  cannot,  though 
he  may  move  to  Hay  the  proceedings,  on  payment  of 
the  'wfjc/t  debt  and  colls ;  as  was  the  praflice  in  cafes  of 
debt  on  bond,  conditioned  for  payment  of  a  lefTcr  fum 
than  the  penalty,  previous  to  flat,  4  £if  5  Ann.  c.  16, 
which  allows  the  defendant,  pending  an  a£tlon  on  fuch 
bond,  to  bring  the  principal,  interelt,  and  colls  into 
Court,  and  declares  that  fuch  payment  (hall  be  a  full 
fatisfa^ion  and  difchargc  of  the  bond.  But  in  the  latter, 
the  defendant  has  been  allowed  to  bring  Money  into 
Court,  becaufe  the  plaintiff  docs  not  recover  according 
to  his  demand,  but  according  to  the  vcrdi^l  of  the  Jury, 
Tidd, — By  ftai.  19  Gf3.  2.  c.  37,  the  defendant  may 
bring  Moncy  into  Court,  in  debt,  covenant,  or  other 
10  a{tion> 


MONEY. 


MONK. 


a£l;ont  on  a  policy  of  aflurance.  See  3  Bi'rr.  1773.  fn 
an  adlton  by  an  executor  or  adininiflrator,  the  plaintifT 
not  being  liable  to  cofV:>,  the  defendant  was  not  formerly 
allowed  to  bring  Money  into  Court ;  but  now  it  is  other- 
wife,  and  the  efFeft  of  the  rule  will  be,  rot  to  make  the 
plainttfF  pay,  but  only  to  lofc  his  fubfcqucnt  colts.  See 
2  Salk.  596  :  2  Stra.  796. 

In  trover  the  defendant  cannot  bring  the  goods  and 
coils  into  Court.  1  H'ilf.  23.  In  an  ailion  for  the  mclnc 
profits  after  a  recovery  in  ejectment,  the  defendant  (ball 
not  have  leave  to  pay  Money  into  Court.  2  IVtlf.  1 1 5. 

In  a  plea  of  tender,  with  a  prcfu^  in  curia,  the  fam 
tendered  muft  be  paid  to  the  figner  of  the  writs,  and  if  not 
{0  paid,  the  plaintiff*  may  conOder  the  pica  as  a  nullity, 
and  fign  judgment.  1  Stra.  638.  And  as  a  tender  can- 
not be  pleaded.  To  the  defendant  cannot  bring  Money 
into  Court,  in  an  aflion  for  general  damages  upon  a 
contra^,  or  for  a  tort  or  trefpafs.   Itut  in  adion  on 

S^'umfjit  againft  a  carrier,  for  not  delivering  goods,  the 
efendaiu  havi.ig  advertifcd  that  he  would  not  be  anfwcr- 
ablc  for  any  f;oods  beyond  the  value  of  20/.  unlefs  they 
were  entered  and  paid  for  accordingly,  the  Court  of 
King's  Bench  allowed  him  to  bring  the  20/.  into  Court. 
And  where,  in  an  a^ion  for  general  damages,  the 
bringing  of  Money  into  Court  is  irregular,  if  the  plain- 
tiff takes  tt  out,  he  thereby  waves  the  irregularity,  and 
cannot  aficr^vards  have  a  vcrdiA,  unlcfs  he  recover 
more  than  the  fum  brought  in.  7!a\i*$  PraS.  K.  B. 

Cy  Jin:.  24  Geo.  z.  c.  44.  §  4,  (which  feems  to  be  the 
fiitt  Ititutc  allowing  Money  to  be  brought  into  Court  in 
an  adion  for  general  damages ;)  J/ats.  ao  Gto.  3.  c.  70, 
^  33  ;  24  Gm.  3.  2.  f.  47.  ^  35  ;  in  adions  againit 
Jultices  of  the  Tcice,  or  OSiccrs  of  the  Excifc  or  Cof- 
toQis,  for  any  thing  done  in  the  execution  of  their  oiHces, 
•*  In  cafe  the  defendants  ftiill  have  neglc^cd  to  tender 
any,  or  fhall  have  tendered  infulHcient,  amends,  before 
the  aflion  brought,  they  may,  by  leave  of  the  Court  at 
any  lime  before  ifTue  joined,  pay  into  Court  fuch  fum  of 
money  as  they  fliall  fee  fit ;  whereupon  fuch  proceedings, 
orders,  and  judgments  fliall  be  had,  made,  and  given, 
in  and  by  fuch  Court,  as  in  other  a<^ioni  where  the  de- 
fendant is  allowed  to  pay  Money  into  Court." 

Where  there  arc  fcver.1l  counts  or  breaches  In  the 
declaration,  and  as  to  feme  of  them  the  defendant  may 
bring  Money  into  Court,  but  not  as  to  the  others;  he 
may  obtain  a  rule  for  bringing  it  in  fpccially,  upon  fomc 
of  the  counts  or  breaches  only.  Thus  where  an  adUon  of 
covenant  was  brought  upon  a  Icafe,  for  non-payment  of 
rent,  and  repairing,  Uc.  the  Court  made  a  rule,  that 
cpon  payment  of  what  (hould  appear  to  be  due  for  rent, 
the  proceedings  as  to  that  ihould  be  (layed ;  and  as  to  the 
other  breaches,  that  the  plaintiff  might  proceed  as  he 
fhould  think  fit.  So  in  covenant  upon  a  charter  party, 
the  defendant  has  been  allowed  to  bring  Money  into 
Court  upon  two  of  the  bre.nches  only,  'viz.  for  freight 
and  demurrage.  If  a  defendant  thus  bring  Money  into 
Court  upon  fome  of  the  count;,  and  the  plaintiff  take  it 
out,  the  latter  is  only  entitled  to  the  cofls  of  thofc 
counts.  TjJii'j  Pra^.  K.  B. 

The  motion  for  leave  to  bring  Money  into  Court,  is 
a  motion  of  courfe,  and  fhould  regularly  be  made  before 
plea  pleaded ;  but  it  is  frequently  made,  and  in  fome 
cafes  cxprcfsly  authorifed  by  ilatute,  after  plea,  on  ob- 
taining a  Judge's  order  for  that  purpofe.  And  if  there 


has  been  no  delay,  the  Court  will  give  the  d:fcndir.t 
leave  to  withdraw  the  general  ifl'ue,  in  order  to  bring 
Money  into  Court,  and  plead  it  in  payment  of  colU, 
TM'i  Pra.i.  K.  B. 

Bringing  Money  into  Court  is  an  acknowledgment  of 
tJie  right  of  fli^lion  to  the  amount  of  the  fum  brought  in ; 
which  the  plaintiff  (on  producing  an  otficc-copy  of  the 
ruie)  is  entitled  to  receive  at  all  events,  whether  he  pro- 
ceed in  the  a^ion  or  not ;  and  even  though  he  be  non- 
fuited,  or  h.ivc  a  vcrdid  againfl  him,  and  bring  an  ac- 
knowledgment on  record,  the  party  can  never  recover 
it  back  again,  though  it  aftcrwardt  appear  that  he  paid 
it  wrongfully.  TiiW  1  Pmil.  K.  B  li at  if  the  defendant 
brings  Money  into  Court,  upon  a  tender  and  uncart pri^^ 
and  the  plainiilf  takes  ifTue  upon  the  tender,  and  it  is 
found  againit  him,  then  the  defendant  fhall  have  the 
Money  out  of  Court.  2  $alk.  J97.  And  beyond  the 
amount  of  the  fum  brought  in,  bringing  Money  inttx 
Couit  is  no  acknowledgment  of  the  right  of  adion,  and 
therefore  if  the  plaintiff  proceed  further,  it  is  at  his 
pctil.  If  he  proceed  to  trial,  othcrwife  than  for  the  pay. 
ment  of  colts^,  and  do  not  prove  more  to  be  due  to  him^ 
thin  the  fum  brought  in,  the  plaintitf,  on  producing  the 
rule,  (hall  be  nonfuited,  or  have  a  verdiA  againft  him, 
and  pay  cofts  to  the  defendant ;  but  if  more  appear  la 
be  due  to  him,  he  fliall  have  a  verdi^  for  the  overplus 
and  colls.  Where  the  plaintiff  proceeds  further  without 
going  on  to  tiial,  he  Inall  have  his  colli  to  the  time  of 
bringing  Money  into  Court ;  and  if  the  plaintiff  procc!d 
to  trial,  and  a  Juror  is  withdrawn  by  confcnt,  the  plain- 
tiS"  is  not  entitled  to  corts  up  to  the  time  of  bringing  the 
Money  into  Court.  'TiJd^i  P>-aft.  K.  R.  and  the  autho- 
riiics  there  cited.  And  fee  alfo  on  thi*  fubjed,  hiM^i 
Praa,  K.  II. 

1     MONGER,  A  little  fea  vefTel  which  fifhcrmen  ufe. 

Sec  Sfa:.  1 3  E/ix,  r.  1 1 ,  When  a  word  ends  with  oic/f- 
1  ^<T,  as  ircamouger,  &(.  h  fignilics  merchant,  from  the 
I  Sax.  manner,  i,  e.  Mtrtiitor. 

I     MONIF.KS  or  MONEYERS,  Mc/rrtarii;  Arc  mini. 

I  Aers  of  the  Mtnt>  who  m.ikc  and  coin  the  King's  money. 
Rfg- Ori^.  262:  I  Ed.  6.  1;:  Sec  A//H/.  It  npprars 
in  ancient  authors  that  the  Kings  of  Eag/aid  had  Mints 

I  in  feveral  counties,  and  thofc  who  had  the  coiidud  of 
them  appear  to  have  been  called  Mut/r^inif  Mimiers. 
In  the  trad  in  the  Exchequer,  written  by  OakiuyrK*  it  is 
faid,  that  whereas  therifts  were  ui'ually  itbliged  to  pay 
into  the  King's  Excliequcr  the  K.ing*5  llcrJing  money,  for 
fuch  debts  as  they  were  to  anfwcr  ;  ihofe  o(  Cum/vr/aied 
and  Norihumheriand  were  admitted  to  pay  in  any  fort  of 
money,  fo  it  were  filvcr  :  and  the  rcafon  there  given, 
is,  bccaufe  thofc  two  fhircs  A/««/«»vw  d(  antiaua  mliiiu- 
tient  »on  hahent ;  ^uod  abbat  l£  m$iuuhi  fiurdsHi  Itthfanf 
uKum  monetarium  unum  cu/ttwn  apud  R/tdiag  ad  mont- 
tatn  ibidem^  tarn  ad  obbks  is"  ftti-lingoi  qtiant  ad  ftrriiH^ci 
prout  morii  ifi  fabricand,  \^  faiittid.  Memorand.  S^at.  dt 
Jniio  20  Ed.  3.  iKter  record  dt  T'ha.  Rii.  Of  later  day^, 
the  title  of  Monicrs  hath  been  given  to  bankers,  ihat'i*, 
fuch  as  make  it  their  trade  to  deal  in  monies  upon 
return,*.  (Uwtl. 

MONK,  Monacbujf  from  the  Gr.  M«x,  .M"  ftua 
fulit  i.  c.  Stparaii  ab  aliorum  eenfortio  viirant,  bccaufe 
the  hrit  Monks  lived  alone  In  the  wildernefs.  J  They 
were  after  divided  into  three  ranks ;  Cembitarium,  1.  e. 
a  fociety  living  in  common  in  a  monallery,  tSc*  under 


MONK. 


MONS 


the  gomDtncnt  of  a  Tingle  pcrfon  ;  and  tliefe  were  under 
cenatu  rules,  and  aftcnvards  called  R^gulan  :  jluiuho- 
rettTt  or  Erfnti^,  thofe  Monks  who  livc^  io  ilte  tviutcr- 
nrfs  OA  biead  and  water ;  and  Sitra&n^,  Monks  living 
URcUr  no  rule,  that  wandered  In  the  world. 

MONKERY,  The  profcffion  of  a  Monk»  mcnrioned 
in  ifbiiUck't  reading  upon  Stat,  zi  fl.  S.  r.  15. 

MONKS  CLOTHF.S,  Made  of  a  certain  lund  of 
co^.ife  cloth   r/V>  20 //.  6. 

MONOPOLY,  From  M  Iff yp/w  t^TtfJii'^  fWa-J  A 
licence  or  prlvtlfgc  allowed  by  the  King,  by  his  grant, 
comfntdion,  or  othcrwifc.  to  ny  perfon  or  perfnns,  for 
the  j'bU  Ifuyingt  JtlUng^  njiking,  workino,  or  ufing  of 
any  thing;  by  which  oilier  perTons  are  rcrtraincd  of  any 
frcrdoni  or  liberty  that  they  had  bcforci  or  hindered  in 
their  lawful  trade.  3  Inji.  181:4  Ctrnm,  159.  It  is  de- 
fined to  br  where  the  pov^er  of  felling  any  thing  is  in 
one  mm  alone ;  or  where  one  Oiall  ingrofi  and  ger  into 
his  hands  fuch  a  nicrchandifci.  ^c.  as  none  may  fcU  or 
gain  by  them  bu;  himicif,  u  Ref.  S6. 

A  Monopoly,  ic  is  f.i:d,  haih  three  incidents  mifchic- 
vous  to  the  public  :  1 . 1'he  raifing  of  the  price.  2.  The 
comnu>dity  will  not  be  fo  good.  3.  The  impoverilhing  of 
poor  ariilicers.  wRtp.Zt,  AlIMcnop^olict  areagainftUtc 
ancient  and  fundamental  Utvt  of  the  realm  :  A  by-law, 
which  makes  a  Monopoly,  is  void  ;  foil  a  prefcripcion  for 
a  folc  trade  10  any  one  perfon  or  p^rfonj,  excluJive  of  all 
oihcrs.  iVeer,  591.  Monopolies  by  the  Common  Law 
are  void,  as  being  againfl  the  freedom  of  trade,  ard 
dilcruraging  labour  and  indui^ry  ;  and  putting  11  tn  the 
power  of  particular  perfons  to  fct  whut  prices  they  plcufe 
on  a  commodity.  1  Hinvk.  P.  C.  Upon  this  ground  ii 
hath  been  held,  that  tlic  King's  grant  to  any  corporation 
of  the  folc  importation  of  any  mcrchandtfc,  is  njti.K 
3  Rcl.  Ahr.  214;  3  Inji.  \%z.  The  gr.^nt  of  the  fole 
making,  importing,  and  felling  of  playing-cards,  was 
adjudged  void.  1 1 84  :  Tl/xr,  671.  Andihc  King's 
grant  of  the  fole  making  and  writing  of  bills,  pleas, 
and  writs  in  a  Court  of  Law,  to  any  particular  perfon, 
hath  been  rcfolvcd  to  be  void.  1  Jextt^  231:3  Mcti  75. 

The  King  may  grant  to  particular  pcHbni  the  fole 
printing  of  the  holy  fcripturc?,  and  law  books.  1 
p.  C.  All  matters  of  this  nature  ought  to  be  tried  by  the 
Common  Law,  and  not  at  the  Council- tsbte,  or  any  other 
Court  of  ih^t  kmd  ;  and  the  making  ule  of  or  procuring 
any  unlawful  Monopoly,  is  punil>able  by  iit.c  and  im- 
prifonment  at  Common  Law.  3         181,  182. 

Ttiefe  Moropolics  had  been  carried  to  an  enormous 
height  during  the  reign  of  Queen  £tts,aheth\  but  uerc 
in  a  great  meatore  remedied  hy  fiat.  21  Jac.  1.  (.  by 
which  all  MonopoUe»,  grants,  letters  patent,  and  Ii- 
cencci,  for  ihe  U-\c  buying,  f«*l::ng,  and  making  of 
goods  and  manufa^ures,  are  declared  void,  except  In 
fome  particular  cafes  {  and  perfons  grieved  by  puitirg 
them  in  ufe,  fliall  recover  treble  dairages  and  double 
coftf,  by  adion  on  the  ftiiute  ;  and  delaying  fuch  r^nioii 
before  jud  gment,  by  cclour  of  any  order,  warrant,  iSc. 
or  d-:layirg  execution  after,  incurs  a  Pr^mumrt  \  but 
this  docs  not  extend  to  any  gran  or  privilege  granted  by' 
ad  of  Parliament ;  nor  to  any  grant  or  charter  to  corpo- 
rations  or  cities,  £5'f.  or  to  grants  to  cnmpanies  or  I'lcic- 
lies  of  merchants,  for  enlargement  of  trade;  or  to  in- 
ventors of  new  fnanufaduiYSy  wlio  have  patcntft  for  (he 


term  of  fourteen  years ;  grants  or  privileges  for  printing ; 
or  making  gunpowder,  calling  ordnance,  l£t. 

As  to  inventors  of  new  manutadures,  <^c.  it  hat  been 
adjudged  on  this  flatute,  that  a  manula^ture  muU  be 
lublUniially  new,  and  not  barely  an  additional  improve* 
ment  of  any  old  one,  to  be  within  the  Itatutc  ;  it  mult 
be  luch  as  none  other  ufed  at  the  granting  the  letters 
patent ;  and  an  old  manufadure  in  ufc  before,  cannc, 
be  prohibited  in  any  grant  of  the  fole  ulc  of  any  fucli 
new  invention.  3  hjl.  1S4.  Yet  a  grant  of  Monopoly 
may  be  to  the  6rfi  inventor,  by  the Jlat,  %\  Jac.  i.  e.  3; 
notnithflanding  the  fame  thing  was  praflifcd  before  be- 
yond fea;  becaufc  the  Aatute  mentions  new  manufadturei 
within  the  realm,  and  intended  to  encourage  new  de- 
vices ufeful  here  ;  and  it  it  the  fame  tiling  whether  ac- 
quired by  cxpcrten«.e  or  travel  abroad,  or  by  lludy  ac 
home.  2  Salk.  447.  It  is  fatd,  a  new  invention  to  do  ai 
much  work  in  a  d^y  by  an  engine,  as  formerly  ufed  (o 
employ  many  hand),  is  contrary  to  the  Aatute;  by  rea- 
fon  ic  is  inconvenient,  io  turning  ib  many  men  to  idle- 
ncfs.  3  Ik^.  184.  fiut  experience  feemj  in  fatotir  of 
fuch  inventions,  as  they  tend  to  leflen  the  price  of  manu- 
faftures,  and  enable  us  to  undcrfcti  forcigncrst  both  at 
home  ai:d  abroad  « 

Combinations  among  victuallers  or  artificers  toraife 
the  price  of  provilions  or  any  commodities,  or  the  rate 
of  labour,  are  commonly  called  Monopolies ;  and  are  in 
many  cafes  feverely  punilhcd  by  particular  lUtutcs;  and 
in  general  by  fiat.  2  CS'  3  £.  6  (.  i;,  with  the  forfeit- 
ure of  lo/.or  twenty  days'  imprifonment,  with  an  allow- 
ance of  only  bread  and  water,  for  the  firlt  offence  ;  20/. 
or  the  pillory,  for  the  fecond  ;  and  40.'  foi  the  third,  or 
elfc  the  pillory,  lofs  of  one  car,  and  perpetual  infamy. 
Sec  4  Cemm.  i  §9. 

MONSTER,  One  who  hath  not  human  fhape,  and 
yet  u  bom  in  lawful  wedlock  :  and  fuch  may  not  pur- 
ctiafe  or  retain  lands  ;  but  a  perfon  may  be  an  heir  to  hii 
ancellor's  landi.  though  he  be  deformed  in  feme  part  of 
his  body.  C«.  Ut.  7   S.  e  title  Dtjctnt. 

Shewing  a  Monfler  for  money  is  a  mifdemeanour. — It 
was  a  child  that  had  four  legs  and  four  arras,  and  two 
beads*  and  but  one  belly,  where  the  two  bodies  were 
conjoined  ;  the  child  died  and  was  embalmed  tu  be  kept 
for  thcw.  but  was  ordered  by  the  Lord  Chancellor  to  be 
buried  in  a  week,  2  CA.  Ca.  1 10. 

MONSTRANS  DE  DROIT,  A  fliewing  a  right.] 
A  writ  out  of  Chancery  to  be  rertorcd  to  lands  and  tene- 
ments that  are  a  man's,  in  right,  though  by  fomc  office 
found  to  te  in  the  poflVfiicn  of  one  lately  dead  ;  by  which 
oHice  the  King  would  be  eniitled  to  the  faid  lands*  i^e. 
St  arm/.  P.  C.  f.  21  :  4  Rep  C4. 

1  he  Common-law  methods  of  obtaining  po^eflion 
or  reilitutton  from  the  Crown,  of  cither  real  or  perfonal 
property,  arc,  1.  By  Pttitim  dt  dnitt  or  petition  of 
right,  which  is  faid  to  owe  its  original  to  K.  Ed^Mtrd  I. 
2.  By  MenflrAni  dt  droits  manifrHation  or  pica  of  riyht ; 
both  of  which  may  be  preferred  or  profccutcd  either  in  the 
Chancery  or  Exchequer  Skin,  609. 

The  former  is  of  ufe  where  the  King  is  in  full  poffcf- 
iion  of  any  hereditaments  or  chaiicJj,  and  the  petitioner 
iupgefls  fuch  a  right  as  controverts  the  title  of  the 
Croun,  grounded  on  fafii  cifclofcd  io  the  pctitinn  it- 
feJt:  in  which  calc  he  mull  be  carefoi  to  ftaic  truly  the 
wliolc  title  of  the  Crown,  oilicrwifc  ihe  ptiition  (ha!l 
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abate.  Fittct  256.  And  ihen,  upon  iKi*  anfwcr  being 
indorfed  or  underwritten  by  ih^  King,  "*  foit  tlroir fatial 
^ar/it—lci  right  be  done  to  the  party  a  commillion 
(hall  iflTue  to  enquire  the  iruih  of  this  fuggcdion  :  after 
the  return  of  which  iiic  King's  Attorney  \%  at  lib.rty  to 
plead  in  bar,  and  the  tncrits  (hitl  be  dcttrrmincd  upon 
itTue  or  demurrer,  21  in  fuits  between  Subjrcl  and  dubjc^K 
SJiitt.  60S  :  JiaJI.  Earr.  461.  Thus  if  a  dilfeilor  oi  l.mds 
which  are  lioiden  ot  the  Crown  die  Icilcd  without  any 
heir,  whereby  the  K'ng  is  f^nma  facu  enitilcd  to  th:r 
lands,  and  the  poOclTion  i>  call  on  him  cither  by  inquell 
ofolfice,  or  by  uf  iuvv  wiihout  any  ofHcc  found  ;  now 
the  diflcifcc  (h.iil  have  lemcdy  by  petition  ol  right,  fu^- 
gelling  the  iiile  of  tlic  Crown,  .I'^d  hii  own  lupctior 
right  before  the  diflctrui  ni<(de.  Br«.Ab.  i*eitmu,  zo : 

But  where  the  right  of  the' party,  «s  well  as  the  right 
of  the  Crown,  appeal  1  upon  ircotd,  there  the  party  (hall 
h*vc  Mon^ram  t^e  Jieit,  which  is  putting  in  a  claim  of 
right,  ground.-d  on  faAs  already  acknowledged  and 
eftftblilhed  ;  and  praying  the  judgment  of  the  Court, 
whether  upon  thole  fafti,  the  King  or  the  Subje^  hath 
the  right.  Ai  if,  in  the  cafe  before  fuppofed,  the  whole 
fpeci<'d  matter  is  found  by  an  tnqucft  of  otnce,  (a»  well 
the  dilTcifm  as  the  dying  without  any  heir.)  the  party 
grieved  fh^tl  have  Monffrait  dt  tirtut  3t  the  Common 
Law.  4.  Rep.  55.  But  a»  this  relJom  happens,  and  the 
remedy  by  Pttititn  wa&  extremely  tedious  aiid  cxpcnfive, 
that  Moafiram  was  much  enlargfd,and  rendered  almoA 
univcrfal  by  feveral  Aatutes;  particularly  Jlat.  56  E.  3. 
f.  13  :  2  y  3  £  6.  f.  8  ;  which  alfo  allow  inquifutons 
of  office  to  be  traverlcd  or  denied,  wherever  the  right 
of  a  Subjcd  is  concerned,  exct^pt  in  a  very  few  calcs. 
Stilt.  60S.  Thefe  proceedings  are  had  in  the  Petty- bag 
Office,  in  the  Court  of  Chaixcry  ;  and  if  upon  cither  of 
them  the  right  be  determined  againtl  the  Crown,  the 
judgment  is  ^jmi/  manm  Dtmini  R(^ii  oKovtaittur  ; 
pf>£iejfiti  rtfiiiuatur  ptttntt ;  fal'vo  jure  Domini  Rfgn :  which 
hH  cljul'e  is  always  ::dded  tojudgmciui  againit  the  King, 
to  whom  no  laches  is  ever  imputed,  and  whofe  right, 
till  it  was  oihcrwifc  provided  by  flatute,  was  never  de- 
feated by  any  limitation  or  length  of  time.  See  ^ats. 
31  Jar.  I.  e.  2:  9  Gre.  5.  c.  (6 :  sad  this  Difliouary, 
title  Ki/T^,  V.  2. 

By  ilic  above  judgment  the  Crown  is  inflantly  out  of 
pcnefTtun,  fo  that  there  needs  not  the  indecorous  intcr- 
po{icion  of  his  own  officers,  to  transfer  the  feifin  from  the 
King  to  tliC  paity  aggrieved.  FirttJ^  L.  459.  Sec 
3  Comm.  e.  17.  p.  256,  7. 

Lcffec  of  an  outlaw  cannot  maintain  trefpafs,  but  mafl 
be  ri'liexed  by  MoirJIrjnt     droit.  LJ.  Runs.  307. 

MONS  I  RAN'S  DE  FAITS  ou  REtTORDS.  Shew- 
ing  of  deeds  or  records  is  thus  ;  upon  an  a^ion  of  debt 
brought  upon  an  oUigauon,  after  the  platntilf  hath  de- 
clared, he  ouj;ht  to  Oicw  his  obligation,  and  fo  it  is  of 
Records.  And  the  ditTcrencc  between  McrJIrans  de  fain 
and  cyrr  de  faiiJt  is  this ;  he  that  pleads  the  deed  or  re 
cord,  or  declares  upon  it,  ought  to  (hew  the  fame  ;  and 
the  other  againll  whom  fuch  deed  or  record  is  pleaded, 
may  demand  oyer  of  the  fame.  Cancel. 

Where  a  man  pleads  a  deed,  which  is  the  fubflancc  of 
his  plea  or  dcclaratian,  if  he  doth  not  plcid  it  with  a  pre- 
jert  in  curia,  his  pie :*  or  declaration  is  bad  upon  a  fpecial 
dcmurrcr,^^^ciif^ ;/  ftr  cau/e ;  and  if  he  doth  plead  it  with 


>  pro/ert  in  enrint  if  the  other  party  demands  a  light  of  it, 
hccan^iot  proceed  till  he  hath  i^i\\T\  it  j  and  -  vhcii  ihc  de- 
fendant hath  had  a  fight  ot  it,  if  lie  demands  a  copy  of  the 
fame,  the  piainti?  may  not  proceed  until  a  copy  is  deli- 
vered unto  him.  SccStut.  4^:  5  Ann.  t.  16  :  2  Ltl.  Jvr. 
201,  2C2  :  and  this  Diilionary,  tides  P-'eadm^ ;  Prvjtrt 
in  Carta. 

MONSTRAVERUNT,  Is  a  writ  which  ties  for  te- 
nants in  ancient  deineinc,  who  liold  Und  by  free  charter, 
wh«n  they  arc  diflrained  to  do  unto  their  lords  other  fer- 
vices  and  .culloms  than  they  or  tiieir  anccflor^  uled  to  do. 
.Mfo  it  licih  where  luch  tenants  are  diilr:iined  for  the 
payment  of  toll,  ere.  contrary  to  ihelr  liberty,  which 
ihcy  do  or  thould  enjoy,  f.N.B.  14;  4/«/?.  269.  Tiiij 
writ  is  diret:ted  to  the  (hctilt,  to  charge  the  lord  that  he 
do  not  dillrain  them  for  fuch  uimfual  Icrvices,  il^e.  And 
if  the  lord  neverthclers  dillr.iins  his  tenants,  for  other 
fcrvices  than  of  right  they  ou^ht  to  do>  the  (hcrilf  m^y 
comm-ind  the  iicigcibojrs  wlio  dwell  next  the  manor,  or 
i.ike  the  power  ot  the  county,  to  refill  the  lord,  (jff. 
And  the  tenants  in  fuch  cale,  may  likcwife  fue  an  attach- 
ment againd  their  lord,  returnable  in  C.  £.  or  B.  R.  to 
anfwer  the  contempt  and  recover  damages.  AViw 
Aiit  Itr.  32. 

But  the  lord  (hall  not  be  put  to  anfwer  the  writ  of  at- 
tachment fued  againll  him  upon  the  Moajlraverum ,  before 
the  Court  is  certifted  by  lite  Treafurer  and  Chamber- 
lains of  the  Exchequer,  from  the  book  of  Dome/da); 
whether  the  manor  he  ancient  dcmefnc  ;  fo  tliat  it  is  re- 
qulfite  that  the  plainiilF  in  the  Mok'/Iraveruftf,  do  fue  forth 
a  I'pecial  writ  for  the  certifying  of  the  fame.  Il/id.  35. 
The  writ  of  Monpraverunt  may  be  fued  for  many  of  the 
tenants,  without  naming  any  of  them  by  their  proper 
names,  but  generally  Monfiraverunt  mhis  homines  de,  (0c. 
But  in  the  attachment  againit  the  lord  the  tenants  ought 
to  be  named  ;  though  one  tenant  may  fue  it  in  his  own 
name,  and  the  name  of  the  other  tenants  by  general 
words,  £f  /jomia/j,  i^e.  2  //.  6.  26.  See  titles  tie  in' 
jujtt  Vexes  \  Aittitnt  Demc/ne, 

MONSTRUM,  Is  fomciimes  taken  for  the  box  in 
which  relics  are  kept.  Item  unurn  Monltrum  eum  ojftbtit 
St.  Petri,  Ue.  Manajl.  \\u  1 73.  Menjirum  is  alfo  taken 
for  what  we  cjII  corruptly  a  mnjirrof  (oldicrs.  Cvavr/. 

MONTH  or  MONETH,  Sax.  AW/-,  Mn^s, 
a  menftcne  lunfr  curjCii.\  Signififp  the  time  the  fun  goes 
through  one  6^n  of  the  zodiac,  and  the  moon  through 
all  twelve  ;  properly  the  time  from  the  new  moon  to  its 
change,  or  the  coutfe  or  period  of  the  moon,  whence  it 
is  called  Menrh  iivni  the  moon.  Lit,  Did.  A  Month  is 
a  fpace  of  time  containing  by  the  week  twenty-eight 
days  ;  by  the  Calendar  foinetimcs  thirty,  and  fometinics 
thirty -one  days:  Julius  C^^ir  divided  the  year  into 
twrlvc  Months,  each  Month  into  four  weeks,  and  each 
wc?k  into  leven  days. 

The  fpace  of  a  year  is  a  determinate  period,  confiding 
commonly  of  ^65  days  ;  for  though  in  BiH'cxiile  or  Leap 
Years,  it  conlllls  properly  of  366  ;  yet  by  Jiai.  21  //.  3, 
de  a/ltd  BiJJexitlit  the  increafing  day  in  the  l-eap-year, 
together  with  the  preceding  diy,  (hall  be  accounted  for 
one  day  only.  I'hat  of  a  Month  is  more  ambiguous; 
there  being  in  commrn  ufc,  two  ways  of  calculating 
Months,  cither  as  lunar,  confuting  of  twenty. eight  days, 
the  fuppofed  revolution  of  the  moon,  thirteen  of  which 
make  a  year  \  or  as  cftlendaj  month;  of  unequal  lengths, 
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iccoitliug  10  liic  yji//a«  divifion  in  our  cammon  almt- 
n»ck>,  coiumciiung  at  the  c»Iends  of  each  month,  where- 
of  ill  a  year  there  are  only  ii.  A  Month  in  laiv  is  J 
Ijnir  month,  or  iS  days;  unlefs  otherwifs  expreflcd  : 
not  only  becaufcit  is  always  one  uniform  period,  but  be- 
caufe  it  falls  naturally  into  a  quarterly  divilion  by  weeks. 
Therefore  a  leafe  far  12  hhiithi  is  only  lor  48  weeks ; 
but  if  it  be  for  a  1  ^vclvtminth  in  the  finguUr  number,  it  is 
food  for  the  «hole  year.  6Rf.6l.  Kor  herein  the  law 
ieccdcs  from  its  ufuil  calculation,  becaufe  the  ambi- 
guity between  the  two  methods  of  computation  ceafo  ; 
11  beiu»  generally  uiiderrtood,  thit  by  the  fpacc  of  lime 
called  thus,  in  the  fiiigular  number,  a  /-uv.'itmc;i/A,  is 
meant  a  whole  year,  conlilling  of  one  folar  revolution. 
:  Cffjwnr.  141. 

The  Month  bv  the  Common  Lam  is  but  twenty-tight 
days :  and  in  cal^e  of  a  condition  for  rent,  the  Month 
lhall  be  computed  at  twenty-eight  days  ;  lb  in  the  cafe 
of  inrolmcnt  of  debts,  and  generally  in  all  cafes  where 
a  llatute  fpeaks  of  Mjnths:  but  where  the  flatutc  ac- 
counteth  by  the  year,  half-year,  or  quarter  of  a  year, 
then  it  is  to  be  reckoned  according  to  the  Calendar.  1  JiiJI. 
ij;  :  6  K'/.  6a  :  Co.  Jac.  167. 

A  tweli'cmonth  in  the  fingular  number  includes 
the  whole  year,  according  to  the  Calendar:  but 
twcUe  Months,  fix  Months, lir.  in  the  plural  number, 
lhall  be  accounted  after  twenty-eight  days  to  every 
Month  ;  except  in  cife  of  prefenlalions  to  b;neficcs,  to 
avoid  lapfe,  t?r.  which  (hall  be  in  fix  laUadar  Monlhi. 
6  R^p.  61  ;  Cro.  Jiir.  141.  But  if  an  agreement  is  to 
pay  fifty  (hillings  for  the  intered  of  one  hundred  pounds 
at  the  end  of  fix  Months;  the  computation  mult  be  by 
calendar  Months ;  becaufe,  if  it  w  .s  by  lunar  Months,  the 
interell  would  exceed  the  rate  allowed  by  the  llatute. 
So  in  bills  of  exchange  and  promilTory  notes,  a  Month 
is  always  a  calendar  Month  ;  as  if  a  bill  or  note  is  dated 
onthe  'loth  o<  Jn'iinry  and  made  payable  one  Month 
after  dale,  it  is  due  (the  j  days  of  grace  being  added) 
on  the  13th  o[  Ftiruaiy. 

It  is  fomewhat  remarkable  that  the  difFcrence  between 
fix  calendar  Months  and  Haifa  year,  does  not  feem  to 
have  been  conlidcred  by  legal  writers.  Ccir  fays,  half  a 
year  confilts  of  182  d.ays.  1  hij!.  135.  But  fix  calendar 
Months  wi.l  be  1  or  3  days  lefs  or  more  than  fuch  a  half 
year,  accordingly  as  Fchruayy  is  reckoned  or  not  one  of 
the  fix.  Coil  in  his  Report  of  Caiijly'i  cafe,  clearly  con- 
fidcrs  the  umfui  Jtrnjlrc  to  be  fix  calendar  Months.  6  Co. 
61  :  yet  Cnkt  in  his  report  of  that  cafe  dates  it,  as  con- 
fidently, to  conflft  of  iBzdays;  Cro.jfn;.  14I.  166; 
and  in  neither  report  b  the  difference  taken  notice  of. 
3  Comm.  141,  i«  ». 

From  the  cafes  in  3  tf'ilf.  J 1 :  i  ftrm  Rtp.  1 59, it  feems 
as  if  notice  to  a  tenant  from  year  to  year  to  quit  the  pre- 
mifes,  muft  be  half  a  year,  and  not  (ix  calendar  Months ; 
though  the  computation  by  the  latter  would  be  more 
finiple  and  convenient,  and  was  undeiHood  to  be  the  pro- 
per notice  by  the  Court  of  C.  P.  Sec  2  BU^k.  Rtp.  1 224. 

MONUMENT.  An  heir  may  bring  an  aflion  againd 
cue  that  injures  the  Monument,  i^r.  of  his  ancedoi  ; 
and  the  coffin  and  lliroud  of  a  deceafed  perfon  belong 
to  the  executors  or  adniiniilrators;  but  the  de.ad 
body  belongcth  10  none.  3  J"jl.  »oa,  203.  See  tiUe 
Unr  III.  j. 


I      MOORS,  In  the  I/e  cfMax,  who  fummoti  the  Courts 
for  the  feveral  (headings,  are  the  lords  bailiffs,  called  by 
I  that  name ;  and  every  Moor  has  the  like  o6ice  with  our 
'  baililf  of  the  hundred.  Kwg's  Di/crif.  Ijk  cf  Mai. 
\      MOOT,  from  the  Sax.  Moiian,  flacimre,  to  treat 
j  or  handle.]  A  term  in  the  Inns  of  Court,  fignifying  the 
:  excrcife  of  arguing  of  cafes ;  which  young  barriders  and 
dudenis  ufed  to  perform  at  certain  limes,  the  better  to 
enable  them  for  the  pradice  and  defence  of  clienti 
caufes.    The  place  where  Moot  cafes  were  argued,  was 
anciently  called  the  Muot-hall ;  and  in  the  Inns  cf  Court 
there  is  a  bailiff  of  the  Moot  yearly  chofcn  by  the 
benchers,  to  appoint  the  Mootmen  for  the  Inns  of  Chan- 
cery :  and  keep  accounts  of  the  performances  of  exer- 
cifes,  both  there  and  in  the  houfe.  Oii^.  yuridiciat.  aiz. 
MOOT  A  CANUM,  A  pack  of  dogs.  C««/. 
I      MOOTMEN,  Thofe  who  argue  the  reader's  cafes, 
called  MoQt-cafes,  in  the  Inns  of  Chancery,  ia  the  term- 
time,  and  ill  vacation.  Sec  il/oor. 

MOR.-V,  -A  Moor,  or  barren  and  unprofitable  ground, 
derived  from  the  Sax.  /nor,  fignifying  alfo  marlhland. 
Mea.  Jug!,  urn.  1.  50  :  I  hji.  5.  Alio  a  heath.  Fliia, 
lih,  2.  f.  71. 

MORA  MUSS.A,  A  watery  or  boggy  moor;  a  mo- 
rafs ;  and  fuch  in  Lancajhire  they  call  m-)£it ;  morcja  is 
ufed  in  the  fame  fcofe.  Mun.Jngl.  tcm  2.  ^.306. 

MORATUR  IN  LEGE,  Is  the  fame  with  dme- 
ruiiir,  and  fignifies  as  much  as  Jtmuri ;  becaufe  the 
paity  goes  not  forward  in  pleading,  but  reds  or  abides 
upon  the  judgment  of  the  Court,  in  a  certain  point,  as 
to  the  fudiciency  in  law  of  the  declaration  or  plea  of  the 
adverfe  party ;  who  deliberate  and  take  time  to  argue 
and  advife  thereupon,  and  then  determine  it.  Co.  Lit.  71. 
See  title  D<mu>rtr. 

MORETUM,  A  fort  of  brown  cloth,  with  svhich  caps 
were  formerly  made.  Mm.  Pat-ii,  anno  1258. 

MORGANGINA  or  MORGANGIVA.  from  Sax. 
rnorgtn.  the  morning ,  and ^5/*///,  to  give.]  The  gift  on  the 
wedding  day.  Dower,  or  rather  iowTy  ~~Si/pcn/a  virum 
jHumfuftrvixcriltdolem  tt  tr.aritalhnon Juumt  ianafum  tit' 
j  Jlrumttttii,  ff/  tejlium  txhtbitier.ilrui  tt  traJitamp  ptrpttit- 
aliitr  halrtat  tt  morganginam /nam.  LL.  Utn.  1 .  r.  1 1 ,  70. 
1  In  f'omc  books  it  is  writ  morgnnegiha,  iftargingab.  &c. 
[  In  Leg.  Canuti  aptid  Dromptori,  it  is  writ  tncrgagi/a,  r.  99. 
I  It  fignifies  literally  danum  matutir.aU  ;  and  it  is  what  we 
now  C.1II  ./o;tr>-  m:,nty,  or  that  gift  the  hufband  prefcnts 
i  to  his  wife  on  the  wedding-day.  It  was  ufually  the 
fourth  part  of  his  pcrfonal  edate ;  not  here,  but  amongft 
the  Lanthar.li.  Du  Cangt  in  'v.  Mayganegiba.  Cfjjtl. 

MORI. AM,  ?r.ir.me'i;  tajjis.'\  A  head-piece.  It 
feemi  to  be  derived  from  the  Italian  tncricnt ;  fee  /far. 
4U'5/'.y  M  f.  2. 

MORINA,  Murrain;  an  infc£lious  didcmpcr  in  cat' 
tie.  It  alfo  fignifies  the  wool  of  fick  flicep,  and  thofe 
dead  with  the  murrain.  F/eta.  lib.  2.  r.  79.  par  6. 

MORLING,  orMORTLlNG,  That  wool  which  ij 
taken  from  the  (kin  of  dead  (hecp,  whether  being  killed 
or  dying  of  the  rot.  See  Jiati.  4  £./  4.  t.ziS  t,:  27 
//.  6.  r.  2  :  3  Jat.  I.  r  18  :  14  Car.  2.  c.  88.  and  title 
SrwltKg 

MOROSUS.  Marfhyi  (teiltra. 

MORSELLUM 


MORS 
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MORSELLUM  or  MORSELLUS  TERRiE.  A 
finall  parcel  or  bit  of  land.  Cbarta  1 1  3  ;  hlai,  Pa- 
ris* 4l8:  Mon.  Angl.  2S2. 

MORTARIUM,  A  lighter  taper  fet  io  churches  to 
burn  over  the  graves  or  Ihrines  of  the  dead.  Qonfuttud. 
Dont.  fttretti/on,  MS./ct.  .(S. 

MORT-D'ANCES  rOR;  Sec  .-Ijpje  0/  Mort.d*M^ 
<tJlor, 

MORTGAGE, 

MoR  T  C  A  G I  u  ki ,  ifl  tnariUHvt  tW/imi ;  from  mort,  wfir- 
tuus  ani\girge,  /•igauj.']  Apawnof  Und  or  tenement,  or  any 
thing  immoveable,  hud  or  bound  for  money  borrowed,  to 
be  the  creditor's  for  ever,  if  themoaey  be  not  paid  at  the 
day  agreed  upon  ;  and  the  creditor  holding  land  and  tc* 
ncmtnt  upon  this  bargain,  ii  called  Tenant  in  Mortgage. 
Of  tills  we  read  in  the  UranA  Cfjiitmary  of  NsnuntJyt 
<.  which  fee.  CUwvii  likewtlc»  lib.  10.  <.  6,  dc- 
fineth  it  thus  :  Morluum  nattium  dilitur  iHud»  cujui  fruc- 
tui  iftl  rtJcitui  iiii^nKi  frtm^tt  in  Ku/h Ji  atfuietaaf.  So 
that  it  is  called  a  dtad gagrt  becaufc  whatfoevcr  profit  it 
yiehleih,  yet  it  rcdcemcth  not  ilfelf  by  yielding  fuch 
prcfit,  except  the  whole  fum  borrowed  be  paid  at  the 
day.  Spc  ^hne  dt  'V<rb.  fig/tif.  lerio  Mer/gagr.  He 
who  pleiigpth  ihi^  pawn  or  gage,  i>  called  the  Alcrtg^gtr^ 
and  he  who  takcth  it  the  Mortgagee.  H'tji,  S^mhoi.  p.  2. 
\\\\cFineif  ^145.  This  if  itcontain  cxccffivc  ufury, is  for- 
bidden by  fiat.  37  1}.  e.  9.  Cut  it  t»  called  Mortgage, 
bccaufe.  it  the  money  is  not  paid  at  the  day.  the  land 
inortiur  to  the  debtor,  and  li  forfeited  to  the  creditor. 
CvwtU, 

I.  Of  iht  Origin,  AV/ar^,  afni  /<^eral  Kindt  of 
Morlgagci, 

II.  What  Jhall  hi  dttmtd  a  Mortgage,  or  an  Bflate 
rideemahlt ;  and  of  tbt  dijiin£l  Intirtfit  of  Mort' 
gagor  and  Mortgagtc. 
III.  Of  the  Equity  tf  Redemption  and  Foredofart  i 
and  of  tb<  Manner  of  redeeming  and  foredcfng. 

I.  Tub  notion  of  mortgaging  and  redemption  fcems 
to  be  of  jcailh  extraiUon,  and  from  them  derived  to 
the  Greeks  and  Romans ;  the  plan  of  the  Mofaic  law 
conllitutcs  a  jiill  and  equ.il  Jgeanant  that  the  lands  may 
continue  in  the  fame  tribes  and  families,  and  the  people 
might  not  be  diverted  by  any  cxoilc  arts  and  mvcn- 
tioni  from  the  cxcrcifc  of  agriculture,  in  which  innocent 
employment  they  were  to  be  continually  educated  ; 
therefore  whoever  were  compelled  by  xvant  to  fell,  could 
tra  isfcr  no  cAatc  in  the  lands,  farther  than  to  the  next 
general  jubilee,  which  returned  once  in  fifty  years ; 
wherefore  tlicy  computed  till  the  jubilee,  that,  according 
to  the  dilUncc  from  thrnrc,  fuch  was  the  imereil  that 
could  be  transferred  to  the  bujcr;  but  the  vendor  had 
power  at  any  time  to  redeem,  paying  the  value  of  the 
lands  to  the  jubilee;  but  though  he  did  not  redeem  it  at 
the  year  of  jubilee,  yet  thi  lands  came  back  again  free 
to  the  vendor  and  his  heirs.  CuMirus,  11.  12. 

Kui  our  t.otibn  of  mortgaging  »tid  redemption  frems 
to  hive  come  more  immediately  from  the  civil  Uw  ; 
therefore  it  will  be  neccffdry  herein  to  confider  the  dif- 
tincUons  in  that  law  between  pledges  and  things  hypo- 
thecated. Jufiin.  592. 

The  pignui  or  pledge  w.t^,  when  any  thing  was  obliged 
i«r  money  lent,  and  the  poitcflion  paflcd  to  the  creditor. 

Vol.  II. 


The  h^ibeca  was,  when  the  thing  was  obliged 
for  money  lent,  and  the  polfeffion  remained  with  the 
debtor.  Now  in  cafe  of  goods  pignorated,  the  creditor 
was  obliged  to  the  fame  diligence  in  keeping  thcro,  as 
he  utcd  about  his  own  ;  lo  that  if  the  goods  were  loft 
by  the  negligence  of  the  creditor,  an  ^dlion  lay  as  for  a 
dcpofitc  ;  for  the  property  being  transferred  to  the  cre- 
ditor for  a  particular  purpofe,  he  was  to  keep  ihem  u 
his  own.  Sec  this  Difiionary,  title  Bailment. 

if  the  debtor  did  nut  redeem  the  tuing  pledged,  the 
creditor  was  to  foreclose  ths  redempiion  of  th-:  debtor  ; 
and  if  the  money  was  not  paid,  thecrediior  had  hi*.  af7i» 
pignoritia,  or  hjpethecaha ;  which,  when  he  had  purfucd» 
and  obutned  fcntence  thereon,  he  might  fell  as  his  own 
property ;  but  there  was  this  difference  between  the 
aiiio  pi^uvritia  wxii  hypcfhearia  i  that  ihc  aei/o  pignorifia 
was  only  againA  the  perfon  of  the  debtor  to  forcclofe 
him,  bccaufe  pignui  was  already  in  the  poffL-fiion  of 
the  creditor;  but  the  aeit^  hjp''/heca'itt  wis  tarn  in  rem, 
qaam  in  ptrjcnam,  and  was  given  ad P'gnu:  profe^uendum^ 
eontra  quemcunque  poftfjoretn  \  becaufc  iieiein  the  creditor 
bad  not  the  poHcuion  of  the  pledge,  but  it  remained  to 
the  debtor;  and  until  fentence  was  obtained  in  thefc 
action.',  the  creditor  could  not  obtain  the  property  of 
the  pledge  ;  and  if  ihc  money  was  paid  before  fenteoce. 
the  pledge  w.is  fubjcCl  to  redemption :  .nnd  where  the 
fame  thing  was  pledged  to  fcveral,  thofc  were  faid  to  be 
pctura  in  f  ignore,  to  whom  the  things  weic  firft  hypothe- 
cated. Digejt.  lib.  20.  itt.  6  :  Corvin.  269,  270,271, 

If  the  money  was  tendered  or  paid  to  the  creditor,  the 
contrad  of  pignoration  was  diltolved,  and  the  debtor 
might  have  the  pledge  back,  as  a  thing  lent;  which 
feems  to  have  introduced  the  notion  among  ui  of  the 
debtor's  right  to  redemption  ;  and  with  them  the  ufucap- 
rion,  or  the  right  of  prcfcription.  did  not  cxtinguifii 
the  pledge,  unlcfa  a  ftrangcr  had  held  it  for  thirty 
years,  or  the  debtor  had  held  it  for  forty  years.  Digtfi, 
Itb.  20.  ///  6. 

In  the  feudal  law  the  rule  was,  Fendalia, invito  domino^ 
aat  agnatii,  non  rec'ie fubjiciuntur  h^petbee/t,  ^ua/miis  fruCm 
tut  pof*  effe  reteptitm  eft ;  and  the  rcafon  of  this  rule  was> 
becaulethe  feud  was  hlted  with  a  tenant  from  the  lord's 
original  bounty,  on  whom  he  depended  for  his  [vrfonal 
fervice  in  war  and  peace  ;  therefore  the  feudatary  could 
not  obtrude  a  tenant  on  him  without  his  leave,  who  might 
be  lefi  capable  of  thofc  fcrvices;  for  which  reafon,  ai 
the  tenant  could  not  originally  alicne  without  licence,  fa 
he  coyld  not  mort;;agc.  Corvin.  268,  Sec  For.blan^ite*t 
Treat.  Eq.lib.  3.      I.  ^  I. 

But  when  a  licence  of  alienation  was  given  about  the 
time  oflftn.  Ill,  and  i:  became  a  maxim  in  law,  that  the 
puriiy  of  a  fcc  fimplc  imported  a  power  ofdifpofmg  of 
it  as  tne  owner  pieafed  ;  t'uere  were  two  v\ays  of  mort- 
gaging  land's  introduced,  whicli  Littleion  dttlinguilhc^  by 
the  names  of  'vadum  i-ivL'mt  living  pledge,  and  ^vadium 
mortmn^^ejA  ph:d_ge.  9  //  3.  ^2:  |8£V/  I. 

Blaekftdne  cl.i:Tts  thcfe  eiUtCi  held  in  pledge  among 
eltatcs  defeafible  on  condition  fubfequent,  and  divide* 
them  as  above  into  x'tvum  and  martuum  natiien.  See 
zComm.e.  10:  HI.  p.  157, 

yi-junt  vadium,  or  living  pledge,  is,  whet»  a  man  bor- 
rows a  fum.-fuppofc  zocl,  of  another,  and  grants  him  an 
eilate,  as  of  207.  per  ann^  to  hold,  till  tiie  rents  and  pro- 
fits fhall  repay  the  fum  fo  borrowed.  This  i^  an  eitate 
conditioacd  to  be  void  a^  foon  as  fuch  fum  is  raifed. 

N  n  An^ 
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And  in  this  cafe  the  land  or  pledge  is  faid  to  be  Ji'ving  ; 
it  fubAth  and  Turvives  the  debt,  and  immediately  on  ttie 
diicharge  of  ihat,  refults  back  lu  the  borrower.  This 
fcems  to  be  the  ancient  way  of  pledging  lands  ;  for  they 
held,  that  lands  coutd  not  be  hypothecated  ;  therefore 
ihcy  ufcd  to  lubjcft  the  u/a/ru^Jut,  which  continued  ori- 
ginally during  the  life  of  the  tcudatary  ;  but  w>ien  there 
was  a  free  liberty  given  of  alienation,  then  the  fcudatary 
could  pledge  the  ttjafrxeiut  of  tnc  land  at  pleafure;  but 
becaufe,  by  tnu  way  of  pledging,  ihelcnticr  received  his 
money  by  dcgreo.  and  in  fmalt  parceU,  which  was  very 
troublefomc ;  and  thofc  that  lend  money  to  ufury,  are 
generally  wiiling  to  receive  the  whole  in  a  groU  Turn  ; 
therefore  this  way  of  pledging  is  now  out  uf  ufe.  Co. 
Lilt  205  :  SeeAWV.'.  Fcrmal.  136. 

But  mortuam  vaatum,  a  dead  pledge,  or  Mortgage, 
(which  is  much  more  common  than  the  other.)  is  wncre  a 
man  borrows  of  another  a  lpct.ilic  fum,  t  ^.  zoo/,  and 
grants  him  za  eiXiic  in  fee,  on  condition,  that  it  he,  the 
mortgagor.  Ihould  repay  the  mortgagee  the  faid  fum  of 
sco^.  on  a  certain  day  mentioned  in  the  deed,  that  then 
the  mortgagor  may  re-enter  on  the  cllatc  fo  granted  in 
pledge  ;  or,  as  is  now  the  more  ulual  way,  that  then  the 
mortgagee  lhall  re-convey  the  eltaie  to  the  mortgagor. 
2  Cennt.  I  ^S. 

The  'vaUtum  mertuum\%  fo  called  by  Litiletcnt  hecaufe  it 
is  doubtful,  whether  the  feotfor  will  p:iy  the  money  at 
the  day  limited  or  not ;  and  if  he  do  not  pay,  then  the 
land,  which  is  but  in  pledge  upon  condition,  for  the  pay- 
ment of  the  money,  it,  in  tlridnefs  of  law,  taken  from 
bim  for  ever,  and  io  dtat^  to  him;  and  the  mortgagee's 
cllate  in  the  lands  is  then  no  longer  conditional,  but  abfo- 
lute ;  and  if  he  do  pay  it,  then  the  pledge  is  dead  to  the 
tenant  of  the  land.  Utt.  ^  332:  Ca.  Ln.  205. 

So  long  as  the  cAaie  of  the  mortgagee  continues  con- 
ditional, that  is,  between  the  time  of  the  lending  the 
money  and  the  time  allotted  for  payment,  the  mortgagee 
ii  called  Tenant  in  Mortgage,  i./.'/.  ^  332.  Butasitwas 
formerly  a  doubt,  whether  by  taking  fuch  e;iaEe  in  fee 
it  did  not  become  liable  to  the  wife's  dower,  and  other 
incumbrances  of  the  Mortgagee  ;  though  that  doubthas 
been  long  agoover-niled  by  our  Courts  of  iiquity ;  (fee 
pcji  III;)  it  therefore  became  uftial  to  grant  only  a  long 
term  of  years  by  way  of  Mortgage ;  wit^  condition  to  be 
void  on  repayment  of  the  Morrgagc- money  ;  which  courfe 
has  been  futce  pre;ty  generally  continued  ;  principally  be- 
caufe  on  the  death  uf  the  mortgagee  fuch  term  becomes 
veiled  in  hi;  pcrfona!  rcprefenutives,  who  alone  arc  en- 
titled in  equity  to  rece/ve  the  money  lent,  of  whatever 
nature  the  Mortgage  may  happen  to  be.  2  Comm.  15S. 

Of  thcfe  Mortgage}  therefore  we  fee  there  are  two 
forts;  Of  Che  freehold  and  inheritance;  and  zdly. 
Of  terms  for  years.  Maidsx,  31S,  319. 

lit.  Of  the  treehold  and  inheritance;  and  here  the  an- 
cient way  was  to  make  a  charter  of  feoffment,  on  con- 
dition that  if  the  feoffor  or  his  heir^  paid  the  fum  to  the 
feoffee  or  his  heirs,  he  fhould  re-enter  and  re-pofiefs  ; 
tnd  fomecimes  the  condition  was  contained  in  the  char- 
ter of  feoffment,  and  fomeiimes  it  was  defeafanced  by 
another  charter,  as  may  be  fcen  in  the  old  forms.  Mad- 
dex,  318,  319. 

For  as  a  roan  might  annex  a  condition  to  bis  feofFment. 
for  cttjui  tfi  dartt  ejus  tft  dijp<tntrty  fo  he  might  annex  a 
conditioD  by  another  deed,  bearing  date,  and  executed 


at  the  fame  time ;  for,  being  execated  at  the  fame  ttmc» 
it  is  really  but  one  and  the  fame  difpofiiion,  fit/e  incm- 
nneniifuttt  inejji  'vUetilur ;  but  a  dcfeafance  or  condition 
annexed  alter  tbe  feoffment  executed  comes  too  late; 
becaufe  the  livery  (orom  paribus  attelling  the  inleudation^ 
in  uhich  tnere  \>  no  condition,  the  tcn.mt  mull  hold  the 
land  according  to  tbe  tenure  of  the  invcititure  .  but 
rents,  annuities  or  warranties  that  are  thing>  L-xecutory, 
may  be  defeated  by  detcafances  n-.adeat  ttie  tim  of  their 
creztion,  or  any  time  after;  bcciulc  there  i^  not  any 
necelfity  ol  the  notoriety  of  livery  to  make  an  invcititure; 
Uicretore  being  created  by  deed  only,  t^icy  may  be  de- 
feated ordclUoyed  by  detd  alone.  Co.  Lnt.  12O,  227. 

Thii'e  forts  of  conveyances  were  fubjecl  to  lome  in- 
conveniences ;  as  it'  the  money  were  not  paid  at  thcday» 
fb  that  the  ellate  became  abfolute,  the  ei^ate  was  thence, 
forth  fubjeci  to  the  dower  of  the  fcolfce,  and  all  other 
his  real  i.harges  and  incumbrances;  lor  tliougli  if  the 
leoifor  perfurm-'d  the  condition,  Utcn  he  might  rc-enter» 
and  re-pollefs  himtelf  in  his  former  ellatc,  and  confe- 
qucotly  was  in  above  all  the  charges  and  incumbrances 
of  the  feoffee  ;  yet  if  he  did  not  literally  perform  the  con- 
dition by  payment  of  the  money  at  the  day,  then  the 
Cllate  was  legally  fubje^  to  tnc  ciurges  and  incum- 
brances of  tbe  feoffee,  though  the  money  was  afteru-ards 
paid  to,  and  the  eftate  re-conveyed  by  the  fcolfee.  Co, 

Lit.  221,  222. 

But  the  Courtsof  Equity,  as  they  grew  in  power,  have 
fet  this  matter  right ;  and  have  maintained  the  right  of 
rcd:mption.  cot  only  againll  tenant  m  dower,  and  the 
pertcns  who  come  in  under  the  feotfee,  but  even  againft 
the  tenant  by  the  curtefy,  and  lord  by  efchcat,  that  arc 
in  the  f^J}  ;  becaufe  the  payment  of  the  money  doth,  in 
the  con Ij deration  of  equity,  put  the  feoffor  in  ftatu  f»e ; 
fince  the  lands  were  originally  only  a  pledge  for  the 
money  lent.  Hard.  4^5.  bee psji  HI. 

ad.  As  to  Mortgages  by  w.iy  of  creiting  terms,  this 
was  formerly  by  way  of  demifc  and  rc-deoiife.  As  for 
eximpie  ;  A.  borrowed  money  of  B.  thereupon  A.  would 
de;nife  the  lands  to  B.  for  a  term  of  jco,  L'V .  years  ab- 
foiutcly,  with  common  coarcnants  againft  incumbrances* 
and  for  farther  afTurar.ce;  and  then  B.  would,  the  diy 
after,  re-dcm:fe  Vi  A-  for  499  years,  with  condition  to 
be  void  on  non-payment  or  the  money  at  the  day  to 
come;  this  manner  of  mortgaging  came  in  after  the 
21  H.  8.  for  fallifying  recoveries,  when  there  was  a 
fixed  interefi  fettled  in  terms  for  years;  and  was  cf- 
tecmed  befl  for  the  mcngagor,  to  a*oid  .ill  manner  of 
pretention  from  the  incumbrances  and  dower  of  the 
leoffiee  in  Mortgage;  and  was  reputed  bell  for  the 
mortgagee,  lo  avoid  the  wardlhip  and  feudal  duties  of  the 
tenure  ;  and  was  only  inconvenient  in  this,  that  if  the  fe- 
cond  deed  were  loft,  there  appeared  to  be  an  abfolute 
term  in  the  mortgagee.  3  A/w  A^r.  633. 

And  this  is  row  the  common  method,  viz.  by  a  de- 
mife  of  the  land  for  a  term,  under  a  condition  to  be 
;  void  on  the  payment  of  the  Mortgage  money  and  inie- 
reft ;  and  a  covenant  is  inferred  at  the  end  of  fuch  deeds, 
that,  till  default  lha:!  be  made  in  the  payment  of  the 
money,  that  the  mortgagor  (hall  receive  the  rents,  ilTues 
and  profits  without  account.  3  sXtzv  Abr.  633. 

Xhis  has  been  ruled  to  create  a  tenancy  at  will  to  the 
mortgagor  ;  but  if  the  mortgagor  dies,  the  tenancy  at 
will  is  determined  till  there  is  a  receipt  of  intercft  from 
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tlie  heu**  which  feems  to  malce  him  alfo  tenant  at  wit)  to  the 
mortgagee-  Raym.  147.  In  a  late  cafe  however  it  was 
held,  that  the  mortgagor  has  no  loterefl  in  the  prcmiles 
but  by  the  mere  indulgence  of  ihc  mortgagee  :  he  has 
not  even  the  elbtc  cf  a  tenant  at  will,  for  he  may  be 
prcvcntej  from  carrying  away  the  emblements  or  the 
crops  which  he  himfclf  hath  fown.  Mcfi  v.  GaUim<ne» 
Doygl.zb6,{2-j<))  :  Kt/chw  Hall,  Mil.  See/t/MI.  ■ 
3d,  But  now  the  lail  and  beft  improvement  o!  Mort- 
gages feems  to  be,  that  in  the  Mortgage  deed  of  a  term 
ior  years,  or  in  the  airi^nment  thereof,  the  mortgagor 
fhould  covenant  fur  himklf  and  his  heirs,  that  if  de- 
fault be  made  ia  the  payment  of  the  money  at  the  day, 
that  then  he  and  his  heirs  wilt,  at  the  coAs  of  the  mort- 
gagee and  his  heirs,  convey  the  freehold  and  inheritance 
of  the  nujrtgaged  UnJs  to  the  mortgagee  and  his  iicirs, 
or  to  fuch  perfon  or  prrfons  (10  prevent  merger  of  the 
term)  at  he  or  they  Hull  direft  and  appoint ;  for  the  re- 
verfion,  after  a  term  of  years,  being  of  little  worth,  and 
yt\  itie  mortgagee  for  want  thereof  continuing  but  a 
tcrmvir,  and  iubjcil  to  forfeiture,  iSe.  and  rot  capable  of 
the  privileges  of  a  freeholder,  therefore  where  the  moit- 
gagor  cannot  redeem  the  land,  it  is  but  rcafonable  the 
mortgagee  Hioiild  have  the  whole  intcrert  and  inherit- 
ance of  ic,  to  difpofe  of  as  abi'olute  owner.  3  AWv 
Jir.  63 J. 

II.  Wmatevfr  claufes  or  covenants  there  are  in  a 
conveyance,  though  they  feem  to  irrportan  abfolute  dif- 
pofition  or  conditional  purchafe,  yet  if.  uoon  the  whole, 
it  appears  to  have  been  the  intention  of  the  parties,  that 
fuch  conveyance  Ihould  only  be  a  Mortgage,  or  pafs  an 
cflate  redeemable,  a  Court  of  Equity  will  always  con- 
Ilrue  it  fo.  1  y*-m.  183,  268,  394.  And  the  mortgagor 
(hall  be  allowed  to  redeem, notwithAanding  any  condition 
that  it  (hould,  in  any  future  event,  operate  asa  purchafe. 
2  rem,  84  :  l  AVr»  4S8.  476  :  1  Ch.  Ca.  1  :  Fuuh.  Rtp. 
;76.  Bu:  fee  i  P.lf'ns.  2C8  :  2  ^/i.494:  Tajhurgh  v. 
£(ili»,  Bra.  P.  C.  :  and  Fcu-tll  en  Mingagti^  31.  A 
Mortgage  will  not  howrvrr  be  eafily  prelumed.  agatnll 
an  abfolute  conveyance,  efpeciully  if  the  pofTciTton  has 
gone  a'ong  with  th*^  conveyance.  Fcrrt/l.  61  -  But  parol 
evidence  is  admiHible  to  Hiow  or  explain  the  real  inten- 
tion and  purpcCc  of  the  parties,  though  the  conveyance 
be  abi'olute.  Sec  Pre  Ch.  516:  tyltk.i}%  \  3  Jik.  3S8. 

Wtscrc  the  condition  of  a  Mortgage  is,  that  the  mort. 
gagor  Ihoutd  redeem  during  his  life,  or  that  the  mort- 
gagor, and  the  heirs  of  hu  tody,  (hould  redeem,  yet 
equity  will  admit  the  general  heir  of  fuch  mortgagor 
to  a  redemption  ;  bccaufe  thia  can  be  no  purchafe,  fince 
there  is  a  claufe  of  redcmpticm  ;  and  when  the  land  was 
originally  only  a  pledge  for  money,  if  the  principal  and 
tnicreit  be  o^crcd.  the  land  is  free  ;  and  it  would  be 
very  hard,  that  it  Ihould  be  in  the  pcwer  of  the  fcriv. 
cncr,  or  griping  ufjrer,  by  fuch  impertinent  reAri«!Uons, 
to  elude  the  juUicc  cf  the  Court.  1  ytm.  33,  190  : 
a  Chan.  Cit.  147. 

But  if  a  man  borrows  money  of  his  brother,  and  agrees 
to  make  him  a  Mortgage,  und  that,  if  he  hat  no  ilTue 
male,  his  brother  lliould  have  ihc  land;  fuch  an  agree- 
ment, made  out  by  proof,  will  be  decreed  in  equity. 
I  /Vrn.  193. 

J.  in  confideration  of  1000/.  made  an  abfoluic  con- 
veyance to  B.  of  the  reverfioa  of  cetuin  lands  after  two 


lives,  which,  at  that  time,  were  worth  little  more ;  ant! 
by  another  deed,  of  the  fame  date,  the  lands  were  made 
redeemable  any  time  during  the  life  of  the  grantor  only, 
on  payment  of  1000/.  andintcrcll;  W.  died,  not  having 
paid  the  money ;  and  it  vas  held  by  Lord  K.  l^otimghamt 
that  his  heir  might  redeem,  noiwithftanding  thi&  rcUric- 
tive  claufe,  and  that  it  was  a  rule.  Once  a  Mortgage,  and 
always  a  Mortgage  ;  and  tnai  B.  might  have  compelled 
J.  to  redeem  in  his  life- time,  or  have  forcclafed  him  ; 
but,  on  a  re-heating.  Lord  i\'crrh  rcverfed  the  decree 
on  the  circumHance)  of  this  cafe  ;  fur  it  appeared  by 
proof,  that  ^.  had  a  kindnefs  for  B.  and  that  he  mar- 
tied  his  kinlwoman,  which  made  it  in  tl.e  nature  of  a 
marriagc-fettlement  :  he  likcwife  held,  that  B,  could 
rot  have  compelled  J.  to  redeem  during  his  life,  which 
made  it  more  llrong.  1  f^/w.  7,  192,  2l4>  232  :  1 
364.  S.C.  where  it  is  faid,  that  Lord  A'tfr/i's  decree 
was  aliirmed  in  the  Houfeof  Lords.  See  alfo  HarJ.  511. 

If  A.  mortgage  lands  to  U.  worth  per  arm.  for 
fccuring  icol.  and  at  the  lame  time  B.  enters  into  a 
bond,  Ci^ndiiionrd,  that  if  the  zoo/,  and  interefl  is  not 
paid  within  a  year,  then  he  to  pay  J.  hit  executors  or 
aJmiuinratOTS,  the  further  fum  of  78/.  in  full  for  the  pur- 
chafe of  the  prcmifes,  Is  c.  and  A.  dies  within  the  year, 
and  the  money  is  paid  the  next  day  after,  the  Mortgage 
ii  forfeited  to  his  adminiflrator ;  yet  heir  may  re- 
deem paying  the  zoo!,  and  likcwife  the  78/.  that  was 
paid  to  the  admioillrator.  i  ^rr/r.  488. 

So  v/hcre  for  550/.  made  an  abfolute  aflignment  of 
a  church  leafc  for  three  lives  to  B,  and  B.  by  writing 
under  his  hand  agreed,  that  if  /i.  paid  600/.  at  the  end 
of  the  year,  B.  would  convey  ;  B.  died,  leaving  C.  hii 
fon  and  heir  ;  two  of  the  lives  died,  and  the  Icafe  was 
twice  renewed  by  C.  and  hit  father  ;  and  though  it  was 
near  twenty  years  fir.ce  the  conveyance  was  made,  ye( 
the  Mafter  of  the  RolU  decreed  a  redemption  on  pay- 
ment of  550/.  and  the  two  fines.  2  Vem.  84. 

J.  lend;  money  to  B.  to  carry  on  certain  buildings, 
and  lakes  a  Mortgage  from  him  to  fecure  1600/.  with 
intercfl  ;  and  by  another  deed,  executed  at  the  fame  time, 
takes  a  covenant  from  B.  that  he  ihould  convey  to  him, 
if  he  thought  fit,  ground-rents  to  the  value  of  l6co/. 
at  the  rate  of  to  years'  purchafe^  and, on  a  bill  brought 
to  redeem,  the  Mader  of  the  Rolls  decreed  a  redemp- 
tion on  payment  of  principal,  interell,  and  coHs,  without 
regard  to  that  agreement,  but  fee  afide  the  fame  as 
unconfcionable ;  for  a  man  fhall  rot  have  Iniercft  for 
his  money,  and  a  collateral  advantage  beftdcs  for  the  loan 
of  it,  or  clog  the  redemption  with  any  by-agrccmcDt. 
2  f'tTK.  510. 

But  though  thcfe  and  fuch  like  rcftri£lions  xrc  relieved 
againd,  to  make  them  anfwer  the  primary  intention  of 
the  parties ;  yet  if  J.  on  a  Mortgage  lends  money  at  5/. 
pir  (tut.  but  agrees  in  the  deed,  that  if  the  money  were 
paid  within  three  months  after  it  became  due,  that  he 
would  accept  of  4A  fer  etnt.  and  the  mortgagor  neglcds 
to  pay  the  intetetl  within  the  time,  equity  will  not  re- 
lieve him,  but  he  muH  pay  5/.  per  ctnt.  for  though  the 
Court  relieves  againll  unrcafonable  penalties,  yet  this  is 
not  fo,  for  the  mortgagee  might  have  refofed  to  lend 
his  money  under  5/.  per  aai.  PrtctJ.  Chane.  160:  1 
P.  f^'mt,  653.  See  pijt  111.  adjiKem. 

So  if  the  mortgagee  devifes  that  the  mortgagor  fliould 
be  rcmiicd  part  01  his  Mortgage  money,  provided  )te 
N  o  z  pays 
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f  lys  the  principal  and  intcrcft  nithin  three  days  after 
his  decafe ;  if  the  condition  be  not  performed,  the  re* 
mittancc  is  loll ;  becaufc,  being  a  voluntary  bounty,  and 
not  fx  dthit^  jujiit;tr,  the  party  mull  take  it  .is  it  is  li- 
mited, for  cujus  ejl  tiare,  ijui  tji  dijpcntrt  \  and  the  Court 
cannot  relieve  in  thu  cafe,  after  the  day.  \  Ch.in.Ca  58. 

But  \^'l)cre  ill  a  Mortgage  iheic  was  a  provifo,  that  if 
the  intcrcH  was  behind  fix  months,  thaC^thtn  theintcrell 
fhould  be  accounted  principal,  and  carry  intcrell  ;  this 
by  Lord  Cor.K<ptr  was  decreed  to  be  a  va'n  claufc,  and  of 
tro  ulc ;  and  he  fAid,  that  no  precedent  had  ever  carrK-d 
the  advance  of  imaeil  fo  far,  and  that  an  agreement 
made  at  the  time  of  the  Mortgage,  will  not  bo  ft.-irictcnt 
to  make  fu'.ur.:  intcrcrt  principal;  but,  tn  make  intcrrit 
principal,  it  is  rcquifitc  that  ititri -t:  be  f.rlt  grown  due. 
a'ld  then  an  agreement  concerning  it  may  make  it  prin- 
cipal. zSalk  499. 

The  mortgagor,  before  forfeiture,  and  whilll  it  f - 
maim  ur.ccrtain,  whether  he  will  perform  the  condition 
■t  the  time  limited  or  not,  hath  the  Icjal  ellate  in  him  ; 
alfo  after  forfeiture  he  hath  an  eqjity  nf  redemption  ;  fo 
that  he  is  Hill  conflicted  as  owner  and  proprietor  of  the 
eftitc,  until  the  equity  of  redemption  be  foreclofed  ; 
therefore  may  make  leafc*  or  any  ieitlemeiit  thereof, 
which  will  bind  his  equity  of  redemption.  (But  they 
will  not  bind  the  mortg.igce,  unlcfs  he  is  a  party  to  the 
leaie,  b'c)  "iatanttX. 

It  is  fatd,  that  a  tenant  in  tail  of  an  eqtiity  of  redemp- 
tion may  dcvife  it  for  payment  of  debts.  1  Vtrn.  41. 

If  a  man  mortgages  his  land,  and  (as  is  ufual)  fliU 
continoei  in  polTelTion,  and  levies  a  fin«,  and  five  yeart 
paft,  yet  the  mortgagee  is  n'>t  barred ;  for  though  the 
mortgagee  he  in  reality  out  of  pcfTcnion.  yrt  when  tl-ai  is 
done  by  confrnt  of  both  panic*,  and  the  nature  of  the 
tontrafl  requires  it  (hoalJ  be  fo  ;  u  hi!c  the  infrefl  h  paid, 
it  is  againO  the  orgii>al  defign  of  the  c  nttaA,  that  any 
aA  of  the  mortgagor  (except  the  payment  of  the  money) 
P)0«ld  deprive  the  mortgagee  of  his  fec'irity  ;  and  is  no 
lefs  than  fraud,  which  ihe  law  will  net  countenance. 
I  Sid.  460  :  I  Vtnt.  82  :  Cartb.  lOI,  414:  2  Ktb.  52a. 

As  the  mortgagor,  being  confiJered  only  as  tenant  at 
will  (or  rather  like  a  tenant  at  will)  to  the  mcrtgagce, 
cannot,  by  his  a^l,  defeat  the  inicrcll  of  the  mortgr.gi-e, 
oihcrwife  than  by  payment  of  the  Mortg.ige- money  ; 
ib  neither  can  the  mortgagee  defeat  the  mortgagor  of 
his  equity  of  redempiion  :  iliertfore  if  a  moiig-Tgce  in 
fee  futfers  a  recovery,  this,  evrn  at  law,  lhall  not  bind 
the  mortgagor's  ri^ht  of  cntr)*,  upon  performance  of 
the  condition  \  but  if  the  mortgagor  had  been  a  party  to 
the  recovery,  then  his  right  had  been  bound,  not  only 
on  account  of  the  rccompencc  in  value,  but  becaufr  he 
is  eflopped  by  the  recovery  to  claim  the  land  agaird 
the  recovcrec  or  his  heir!,when  he  was  called  in,  before 
the  judi^ment  given,  to  defeat  his  title,  and  could  not 
doit.  faim.  135  :  Cra.  "Jac  593. 

So  if  a  mortgagee  be  dilTeifed,  and  the  diflcifor  levies 
a  fine,  and  five  years  pafs  after  the  proclamations,  though 
the  mortgagee  is  her.  by  barrtd.  yet  it  thcmortgag'  rpiys 
or  tender.--  his  money,  lie  has  live  years  to  profct.ute  bis 
right,  fay  the  fecond  favlng  in  the  Itaiutc  4  Hsu.  7.  e.  24, 
becaufe  his  title  did  not  accrue  till  paymenl  of  the  mouey. 
/imv.  373.fl.  Sec  liile //mj. 


As  to  the  nature  of  the  cfUies  of  the  mortgagor  and 
mortgagee  ;  it  fcems  to  be  at  length  fettled,  that  as  the 
mortgagee  is  confidered  as  holding  the  eftaie,  merely  m 
the  nature  of  a  pledge  or  fecurity  for  p.iymcnt  of  his 
money,  a  Mortgage,  though  in  fee,  (the  legal  eftate  in 
which  defccnds  to  the  heir  at  bw,)  isconlivtcred.in  equity, 
only  as  perfonal  eftate.  F^nbl.  Treat.  £j.  lib.  3.  c.  |. 
^  3  5c  I  3,  •. 

Hence  as  the  mort^'.a^or,  till  the  equity  of  redcm|>- 
tioo  be  fort-,  led,  is  conlidrred  as  owner  of  the  Und,  it 
was  ruled,  where  a  bill  for  redemption  was  brought 
againfl  a  mortgagee  in  poirelTion,  and  a  dec  cc  accord- 
irgly,  that  the  mortgagee,  before  the  account  taken, 
having  prefented  to  a  church  that  became  void,  (hould 
revoke  his  prcfcotatinn.  and  prefmt  fuch  a  perfon  as  the 
mortgagor  or  his  vendee  (he  having  contracted  to  fell) 
fhouM  appoint.  Pr^^fJ  Cbanc.  71  :  z  frrn.  401.  So 
even  though  nothing  but  the  advowlon  is  mortgaged,  and 
the  deed  contain  a  covenant  that  on  £ny  avuiditnce  the 
mortgagee  ihuuld  prefent.  3  .//*.  559.  I' or,  in  (uch  cafe, 
ihougn  the  prefpdtaiion  i*  not  dctmed  the  fobjeA  of 
valuf ,  and  therefore  cannot  be  brought  into  the  account, 
it  might  be  a  benefit  beyond  the  fecuring  of  the  princi- 
pal debt  and  lawful  intercft  thereon;  which  dccifion 
ovcr-rulcs  that  in  2  P.  If'mi.  403.  The  mortgagee  may 
however  grant  leaftsof  the  premifes.ard  avoid  iuch  Icafe* 
as  have.fMce  his  Mortgage,becn  granted  without  hiscon- 
!  fcnt  by  the  mortgagor.  Treat.  Eq.  lib.  3.  f .  1 .  ^  3. 

As  to  the  efUte  of  the  mortgagor,  though  formerly 
doubted  whether  he  had  more  than  a  right  of  rcdeinp* 
tion,  it  is  now  ellabltfhcd  that  he  haih  an  aClual  ellate  in 
equity,  which  may  be  deviled,  granted,  and  entailed, 
and  of  which  there  is  a  /rjij/^o /rarrJi,  and  a  tenancy  by 
the  curtcfy.  1  jiii.  603. 

By /ai.  7  !r'.  V  f.  25,  it  isenaAcd,  That  no  perfon 
or  perfons  ihall  be  allowed  to  have  any  vote  in  eIe£l>on 
of  members  to  fervc  in  parliament,  for  or  by  reifon  of 
any  trod-eliite  or  Mcrrtga^t,  onlcfs  fuch  iruRce  or  mort- 
gagee be  in  actual  pofiViruni,  or  receipt  of  the  rents  and 
profits  of  the  fame  ;  but  that  the  mortgagor,  or  r^a/  qut 
triift  in  poiTclIion,  (hall  and  may  vote  for  the  fame,  not- 
lvit*'>^l.^ndin^^  fuch  Mortgage  or  truft. 

And  by  jiat.  9  Jnts.  ^,  which  requires,  that  knight) 
of  the  ihirc  Ihould  have  6co/.  /rr  ana.  and  every  other 
member  300,'.  ftr  aan.  it  is  cnadcd,  "  That  no  perfon 
ftiall  be  qiiilificd  :o  fit  in  the  Houle  of  Commons,  with- 
in the  meaning  of  the  ad,  by  virtue  of  any  Mortgage, 
whereof  tlic  c^jiiy  of  redemption  is  in  any  other  per- 
fon ;  tinlefs  the  mortgagee  fhall  have  been  in  poflefTion  of 
the  mortgaged  prcmifes  for  fevcn  years  before  the  time 
of  elcflion." 

III.  As  fooB  as  the  eflate  is  created  the  mortgagee 

may  immediately  enter  on  the  lands:  but  is  liable  10 
bedifpofTcfTed,  upon  performance  of  the  condition  by  pay- 
ment of  the  Mortgage-money  at  the  day  limited.  And 
therefore  the  afoal  way  is  to  agree  that  the  mortgagor 
fliall  hold  the  land  till  the  day  affigned  for  payment ; 
when,  in  cafe  of  failure  whereby  the  eflate  becomes  ab- 
foloie,  the  mortgagee  may  enter  upon  ii,  and  take  pof- 
fcffion  without  any  poQjbility  at  law  of  being  after- 
wards cvi^ed  by  the  mortg-igor,  to  whom  the  land  is 
now  for  ever  dead.  Bat  here  the  Courts  of  Equity  in- 
tcrpofe,  and  though  a  Mortgage  be  thus  forfeited,  and 
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the  cftate  abfolutel^  veiled  in  the  mortgagee,  at  the 
Common  Law,  yet  they  ^vill  confidt  i  the  real  value  of 
the  tenements,  compared  with  the  Turn  borrowed;  and 
if  the  eftaie  be  of  greater  value  than  the  fom  lent  thrrc- 
on,  they  will  allow  the  mortgagor,  at  my  rcafonable  time 
to  recall  or  redeem  hU  crtate,  paying  to  the  mortgagee 
his  principal,  intcrefl,  and  cxpences.  And  by  Jlat.  7 
Geo.  1.  c.  20,  alter  payment  or  tender  by  tnc  mortgagor 
of  principal,  intcreflj»,andcolh,the  mortgagee  can  main- 
tain noejetlmcnc,  but  may  be  cumpellcd  to  re-aflign  his 
fecurities.  See  the  ilatute  at  length,  pe/I,  at  the  end  of 
thisdivilion. 

This  reafon.ible  advantage,  allowed  to  mortgagors,  is 
called  7'hf  Bjnilj  Redimpsien  ;  and  tliis  enables  a 
mortgagor  to  caM  on  the  morij^agcc,  who  has  polTiiflion 
of  his  elUtc,  to  deliver  it  hack ,  and  account  for  the  rents 
and  profits  received,  on  payment  of  his  whole  debt 
and  intercll ;  thereby  turning  the  moritium  into  a  kind  of 
vivum  vaJtum.  But  on  the  other  hand,  the  mortgagee 
may  either  compel  the  fale  of  the  cftate  in  order  to  get 
the  whole  of  his  money  immediately  ;  or  elfe  call  upnn 
the  mortgagor  to  redeem  his  cllate  prefcntly,  or  in  de- 
fault thereof  to  be  for  ever  fcrah/ed  from  redeeming  iht* 
fame;  that  is,  to  lofe  his  equity  of  redemption  uithoui 
poinbility  of  recall.  It  is  not,  however,  ufual  for  mort- 
gagees 10  take  poffeflion  of  the  mortgaged  cftate,  unlcfi 
where  the  fccurity  is  precarious  or  Imall,  or  where  the 
mortgagor  neglcils  even  the  payment  of  intcrellj  when 
the  mortgagee  was  frequently  obliged  to  bring  an  cjeft- 
ment  and  take  the  lands  in^o  his  own  hands,  in  the  na- 
ture of  a  pledge,  or  thr  pi^aui  of  the  Reman  law  already 
alluded  to ;  oKit  \.  Hut  it  has  now  been  determined 
that  the  mortgagee  it  not  obliged  to  bring  an  ejectment 
to  recover  the  rents  and  protiis  of  the  eftaie  ;  for  where 
there  is  a  tenant  in  poffctiion  by  a  Icafe  prior  to  the 
Mortgage,  the  mortgagee  may  at  ;tny  time  give  him 
notice  10  pay  the  rent  to  him,  and  he  may  ditlrain  for 
all  the  rent  which  is  due  at  the  time  of  the  noiiee,  and 
alfo  for  all  that  accrues  afterwards.  Moj]  v.  Gallimorep 
Dsug.  2(}6,i:79).  SzcTnct.  E^.  lih.  3.      i.  $  8, 

Jn  gentral,  if  the  mortgagee  has  bcrn  20  years  in 
pofToflion,  the  Court  of  Chancery,  in  conformity  lo  the 
time  of  bringing  an  ejtflmcnt,  %viU  not  permit  a  mort- 
gagor to  redeem;  utilefs  diiring  part  of  the  nme  foch 
mortgagor  has  been  an  infant  or  a  married  woman  ;  or 
unlefs  the  moitg.igec  admits  he  holds  the  ertate  as  a 
Mortgage,  or  there  is  fomc  other  fpecial  ciicumftancc 
which  torms  an  exception  to  the  general  rule.  1  Eq. 
Mr.  313,  B:  a  Bro.  C.  R.  399.  ice  Treat.  £y.  /il>.  3. 
e.  I.  \  7. 

Where  two  different  eflates  arc  mortgaged  by  the 
owner  to  the  fame  perfon,  one  cannot  be  redeemed  with- 
out the  other,  -^ctA/.  733.  So  of  otl:er  fecurities  given 
by  the  mortgagor  to  the  mortgagee.  Sec  Treat.  E^. 
iih.  3.  r.  I.  ^9. 

Although,  after  breach  of  the  condition,  an  abfolute 
fee-fimplc  is  veiled  at  Common  I-aw  in  the  mortgagee; 
yet  a  right  of  redemption  being  ftill  inherent  in  the  land, 
till  the  equity  of  r(d;mption  be  foreclofcd,  the  fame 
right  (hall  defcend  to  and  is  vcfled  in  fuch  perfons  as 
have  a  right  to  the  land,  in  cafe  there  had  been  no 
Mortgage  or  incumbrance  whatfoever ;  and  as  an  equit- 
able performance  as  effcitualJy  defeats  the  intercft  of 
the  mortgagee,  as  (he  legal  peiformancc  doth  ai  Com- 


mon  Law,  the  condition  flill  hanging  over  the  cftate,  tHL 
the  equity  if  totally  forcclolcd  ;  on  thi>  foundation  it 
hath  been  held,  that  a  perfon  who  comes  in  under  a  vo- 
loniary  conveyance,  may  redeem  a  Mouga^e  :  and 
though  f'lch  right  of  redemption  be  inherent  in  the  land, 
yet  the  party  claiming  the  benefit  of  it,  mull  not  only 
fct  forth  fuch  right. l)Ut  alfo  fhew  that  he  is  the  perfon 
entitled  to  it.  Hard.  465  :  1  Ferti.  i8z,  193. 

I'he  right  of  redemption  is  not  confined  to  the  mort- 
gagor, his  heirs,  executors,  afltgnces,  or  fubfcquent  in- 
cumbrancers ;  but  extends  to  all  perfors  claiming  any  in- 
tercft whatever  in  the  prrmifcs  as  againft  the  mort- 
gagor :  therefore  a  perfon  claiming  under  a  deed  void 
fa'i  being  voluntary)  againft  a  fubfcquent  mortgagee^ 
may  redeem  ;  for  the  d^ed,  though  void  as  to  the  mort- 
gagee, is  binding  on  the  mortgagor.  1  Cb.  Ca.  59:  1 
fVrff.  193.  A/crtiori  m^y  any  perfon  who  has  acquired 
for  valuable  confideration  an  intcrctl  in  the  land;  ai  a 
tenant  under  thr  mortgagor;  or  a  judgment-creditor 
having  prcvioudy  fued  out  a  writ  of  execution;  or  a 
tenant  by  tl^git,  ftatutc  merchant,  or  ftaple,  or  tenant 
by  the  curtcfy  or  in  duwer  ;  or  a  jointref> ;  the  Crown 
may  alfo  redeem  cftites  mortgaged,  and  afterwards 
foricitcd  by  the  Ireafon,  i^<.  of  the  mortgagor.  Treat. 
£y.  //i.  3.  c.  I.  ^  8,  i«  w.  and  the  authorities  there  cited. 
As  the  heir  at  law  is  regularly  entitled  to  the  benefit  of 
redemption,  he  is  a!fo  entitled  to  the  aftiftance  of  the 
pcrfonal  citate  of  the  mortgagor  for  that  porpofc  ;  ac- 
cording to  the  dodlrine  cllablifhcd  in  the  Courts  of 
Equity  I  that  tlie  pcrfonal  cftate,  in  the  hands  of  the  exe- 
cutor, lhall  be  employed  ir.  eafe  of  the  heir,  by  whatever 
means  the  heir  becomes  indebted  as  heir;  for  the  pcr- 
fonal cftate  having  received  the  benefit  by  contradl- 
ing  the  debt,  the  real  is  confidercd  only  as  a  pledge 
for  it ;  according  to  the  common  rule,  JtHtit  ttmrne- 
dnm/citttrt  deiti  ^  bhus.  Prtc.  Chanc.  477.  6ee  Trtat. 
£'/•  iih.  3.  2.  §  I  ;  and  this  Dictionary,  title 
(iit^r  V.  6. 

And  on  this  foundation  it  hath  been  frequently  held, 
that  if  a  man  mortgage  lands,  and  covenants  to  pay  the 
money,  and  dit-s,  the  pcrfonal  t-ftatc  of  the  mortgagor 
ftiall.in  favour  of  the  heir,  be  applied  in  exoneration  of 
ihi  Mortgigc.  5  Salk.  449. 

Alfo  it  i:>  held  by  fome  opinions,  that  this  benc6t  (hill 
not  only  extend  to  the  heir  at  law,  or  h^rts  natus,  but 
alfo  to  an  l?,rrei  failm  ;  from  a  prefuroption,  that  it  is 
the  intention  of  th^-  tcftator,  that  he  Ihould  have  all  the 
privileges  of  the  karti  naim  :  and  it  has  been  even  held, 
that  an  ordinary  dcvifce  ftiall  have  this  benefit;  1  ytra. 
37  ;  but  as  to  this  laU  point  it  hath  been  held  otherwifc; 
and  that  if  a  man  mortgages  his  land,  and  devifes  it  to 
J.S.  or  A.  for  life,  the  remainder  in  fee,  to  B.  that 
there  the  charge  doth  pafs  with  the  cftate,  there  ap- 
pearing  no  intention  of  the  tcftator,  that  he  (hould  have 
tt  difchargcd.  1  Chan,  Ca.  84:  1  Chan.  Ca.  271.  This 
diftin^ion  however,  between  an  htrres  faiiu$  and  a  par- 
ticular  dcvifce,  has  been  long  fincc  over-ruled,  and  the 
opinion  in  1  Vern.  37,  is  now  eftablifhcd  law.  2  Atk, 
436,  And  the  dcvifce  of  a  particular  cftate  fhall  not 
only  have  his  dcvifcd  cftate  exonerated  out  of  the  pcr- 
fonal cftate,  but  if  there  be  another  eftatc  exprefsly  de- 
vifcd  for  payment  of  debts,  and  the  pcrfonaj  cftate  be 
excepted  or  cxhauftcd,  he  may  alfo  rcfort  to  fuch  dc- 
vifcd  cllatc ;  and  that  although  the  particular  cftate  dc- 

vifcd 
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vifed  to  him  be  devifed  Aibje^  to  the  incumbrances 
thereon.  zP.  ICms.  385.  So  if  the  perfonal  eftate  be 
exempt  or  exhauOcd,  and  there  be  no  real  c^ate  ex- 
prersly  devifcd  for  payment  of  debts,  but  there  be  a  dc- 
fccndcd  eilate,  ihedevifceof  a  particular  elUte  (hall  have 
it  exonerated  out  of  the  defcended  elbte.  1  Jtk.  430. 
See  title  Excculsr  V.  6. 

So  if  the  mortgagor  conveys  away  the  equity  of  re- 
demption, the  putchaler  (hall  not  have  the  benetit  of  the 
perfonal  cftatc,  but  moil  take  it  eum  cr.crt.  2  Salk.  ^50  : 

1  Fera.  37. 

It  bas  likewife  been  held,  that  the  heir  of  the  mort- 
gagor (hall  have  the  benefit  of  the  perfonal  cHatc  to  pay 
off  the  Mortgage,  though  there  be  no  covenant  in 
the  Mortgagc-dccd  for  the  payment  thereof  j  becaufe 
the  Morigage-money  is  a  debt,  whether  there  be  any 
exprcfs  covenant  for  the  payment  of  it  or  not,  z  Salk. 
449  :  I  (^trn.  436  :  Pratd.  Chane.  6 1  :  Bccaufe  the 
perfonal  cflate  received  the  benefit. 

But  where  a  Mortgage  in  fee  was  made  redeemable  at 
Mich.  1702,  or  any  other  A/iVA.  day  following  on  dx 
months'  notice ;  and  there  ivas  no  covenant  for  payment  of 
the  Mortgage-money  ;  it  was  held  by  Lord  Chancellor 
Copper,  that  the  mortgagor  having  devifed  his  perfonal 
eftate  to  bis  wife  and  daughter,  and  having  during  his 
life  paid  the  inicrefl  of  the  Mortgage,  the  perfonal  clUtc 
ftiould  not  be  applied  in  eafe  and  exoneration  of  the  real 
cflaic  for  the  benefit  of  the  heir  at  law;  for,  being  no 
covenant  for  paying  of  the  money,  there  was  no  con- 
trail at  all  between  them,  neither  exprcfs  nor  implied  ; 
nor  would  any  aiflion  lie  againll  the  mortgagor  to  fubjcft 
his  pcrfon,  to  compel  him  to  pay  this  money  ;  but  this  was 
in  nature  of  a  conditional  purchafc,  fubjcil  to  be  de- 
feated on  payment  by  the  mortgagor,  or  his  heirs,  of  the 
fum  (lipulatcd  between  them,  at  any  Mich,  day,  at  the 
eleition  of  the  mortgagor,  or  his  heirs :  for  heic  was  an 
everlalling  fubfifting  right  of  redemption,  defccndible  to 
the  heirs  of  the  mortgagor,  which  could  not  be  forfeited 
at  law  like  other  Mortgages  ;  therefore  there  could  be 
no  equity  of  redemption,  or  any  occafion  for  the  alTill- 
ancc  of  this  Court ;  but  the  plaintiffs  might,  even  at  law, 
defeat  the  conveyance,  by  performing  the  terms  and 
conditions  of  it;  which  were  not  limitted  to  any  parti- 
cular time,  but  might  be  performed  on  any  Afichaelmaj 
day,  to  the  end  of  the  world;  and  fince  there  was  no 
Covenant  or  coniraft,  either  exprcfs  or  implied,  to  charge 
the  perfonal  ertate  of  the  mortgagor,  he  thought  there 
was  no  reafon  to  lay  the  load  of  this  debt  upon  that 
which  was  given  to  other  pcrfons.  Preccd.  Cbanc.  425  : 

2  P'crn.  701. 

There  is  one  cafe  in  which  the  Legiflature  has  thought 
proper  to  take  from  the  mortgagor  the  equity  of  re- 
demption, and  to  give  the  mortgagee  an  abfolute 
eftate  in  the  land ;  that  is,  where  the  former  is  guilty  of 
a  fraud  upon  the  latter  by  concealing  prior  incum- 
brances. For  by  jlat.  4  6"  ^  U  M.  c.  16,  it  is 
enafted,  that  if  any  f  erfon  (hall  borrow  any  money,  and 
for  payment  thereof,  or  for  any  other  valuable  con 
ftdcraiion,  (hall  voluntarily  give  a  judgment,  ftalute,  or 
recognizance,  and  (hall  afterwards  borrow  any  other  fum 
of  another,  or  for  other  valuable  confideraiion  become 
indebted  to  fuch  other,  and  for  fecuring  the  repayment 
and  difcharge  thertof  (h-ill  mortgage  lands,  or  any  part 
thereof,  to  the  fecond  lender,  ijt.  or  to  any  other  in 
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truft  for  or  to  the  ufe  of  fuch  fecond  lender,  Is^e,  and 
(hail  not  gii'e  notice  to  the  faid  mortgagee,  of  fuch  pfc- 
vious  judgment,  tJV.  in  writing  under  his  hand,  before 
the  execution  of  the  faid  Mortgage  or  Mortgages ;  un- 
lefs  fuch  mortgagor  or  his  heirs,  upon  notice  given  by 
the  mortgagee,  nis  heir;,  fsfc  in  writing,  Is'c.  attcftcd 
by  two  witnelTes,  of  any  fuch  former  judgment, 
(hall  within  Ax  months  pay  off  the  faid  judgment* 
i^c.  and  alt  intereft  and  charges,  and  procure  the  fame 
to  be  vacated,  i^c.  then  the  mortgagor  or  his  heirs, 
(hall  have  no  benefit  or  remedy  againft  the  faid 
mortgagee  or  his  heirs,  £5V.  in  equity  or  elfcwherc,  for 
redempiiud  ;  but  the  mortgagee  (hall  hold  the  lands,  is'c. 
for  fuch  eftate  and  term  as  was  grnctcd  to  the  mort- 
gagee, againft  the  mortgager,  and  all  pcrfons  claiming 
under  him,  freed  from  equity  of  redemption,  t^c. 

And  if  any  perfon  uho  (hall  once  mortgage  lands  for 
valuable  con  fide  ration,  (hall  again  mortgage  the  fame 
land;  or  any  part  thereof,  to  any  other  perfon  for  valu- 
able confideraiion,  (the  former  Mortgage  being  in 
force,)  and  (hall  not  difcover  to  the  fecond  mortgagee, 
the  former  Mortgage,  in  writing  under  his  band,  luch 
mortgagor,  his  heirs,  t^c.  (hall  have  no  reliefer  equity 
of  redemption  againft  the  fecond  or  after  mortgageCj 
ISc.  And  luch  fecond  or  third  mortgagees  may  redeem 
any  former  Mortgage,  upon  payment  of  the  principal 
debt,  intcrelt,  a.nd  corts  of  fuit,  to  the  proper  mort- 
gagee, 

But  the  ftatute  does  not  bar  any  widow  of  any  mort- 
gagor from  her  dower,  who  did  not  legally  join  with  her 
hu(bandin  fuch  Mortgage,  or  otherwife  lawfully  exclude 
hcrfclf. 

It  hath  been  held,  that  this  ftalute  extends  to  aOignees 
of  a  mortgagee;  and  that  if  a  man  mortgages  certain 
lands  to  one  man,  and  mortgages  thofe  lands  w/M 
/yme  oib(rs  to  another,  though  this  feems  10  be  a  cafe 
omitted  out  of  the  above  ftatute  againft  clandcftine  Mort- 
gages; yet  if  it  appears  to  be  a  contrivance  to  evade 
it,  as  if  an  acre  or  two  of  land  were  only  added,  this 
will  not  exempt  it;  alfo  a  perfon,  who  will  take  advan- 
tage of  the  ftatute,  muft  be  an  honeft  mortgagee  ;  there- 
fore, if  a  man  has  ufcd  any  fr.aud  or  pradiice  in  obtaining 
a  fecond  Mortgage,  he  ftiall  not  have  the  benefit  of  the 
ftatute.  2  Fctn.  5S9,  590. 

It  has  been  faid  to  be  an  eftablifhed  rule  of  eqyity, 
that  a  fecond  mortgagee  ivha  hat  the  liilt-decds  without 
notice  of  any  prior  incumbrance,  ftiall  in  all  cafes  be 
preferred ;  becaufe  if  a  mortgagee  lend  money  upon  real 
property  without  taking  the  title-deeds,  he  enables  the 
mortgagor  to  commit  a  fraud,  1  Term  Rrp.  ;62.  But 
Lord  Tb-^rliTM  C.  afuTwards  obfcrved  upon  this,  that  he 
did  not  conceive  that  the  not  taking  the-  det-ds  wis  alone 
fufHcicnt  to  poftpone  the  firft  mortgagee ;  if  it  were  fo, 
there  could  be  no  fuch  thing  as  a  Mortgage  of  the  re- 
verGon  ;  and  he  held,  that  a  fecond  mortgagee  in  poffef- 
fion  of  the  title  deeds  was  preferred  only  in  cafes  where 
the  firft  had  been  guilty  of  fraud  or  grofs  negligence, 
z  Bro.  C.  P.  652.  It  fccms  howcvur,  that  fraud  or  grofs 
negligence  would  be  prcfumed,  onlefs  the  mortgagee 
could  (how  that  it  was  impoffible  for  him  to  obtain  pof- 
Icftion  of  the  title-deeds,  or  that  he  had  ufrd  the  due 
and  neccfTary  diligence  for  that  purpofc.  2  Ccmm.  160, 
w  n.  See  Trtat.  Eq.  Ub.  I .  c.  3.  §  4 ;  where  the  rule  of 
equity  is  thus  ftatcd  on  the  ground  of  a  folemn  judg- 
ment 
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menc  in  the  Court  of  Excliequer;  that  nothing  but  a 
voluntary,  diftinct.  and  unjuilitiable  concurrence  on  the 
part  of  the  firtl  mortgagetr,  co  the  mortgagor's  re- 
taining the  title-deeds,  Ihali  be  a  reafoii  for  poflponing 
his  priority. 

Wtiatcver  may  be  the  value  of  the  cftate,  it  is  of  great 
importance  to  ihofc  who  lend  money  upon  real  fecuriiy, 
to  be  certain  that  there  is  no  prior  Mortgage  upon  the 
etlatc;  for  it  has  been  long  fettled,  that  if  a  third  mort- 
gagee, who  at  the  lim:  of  his  Mortgage  had  m  mtiee 
of  ihe  fecond,  purchafcs  the  firll  Mortgage,  even  pend- 
ing a  bill  tiled  by  the  fecond  to  redeem  the  firll,  both 
the  firft  and  third  Mortgages  flialj  be  paid  out  of  the 
elUte  before  any  lhare  of  it  can  be  appropriated  to  the 
fecond  ;  the  reafon  affigncd  is,  that  the  third,  by  thus 
obtaining  the  legal  dlate,  hat  both  law  and  equity  on 
his  fide,  which  fupcricde  the  mere  equity  of  the  fecond. 
And  even  Lord  Httie  held  it  tight,  that  the  third,  (hould 
thus  feizc  what  he  called  tabula  //;rt(i///i'iTf/o,a  plank  in  the 
fhip*reclc,  and  fo  leave  the  (econd  to  perilh.  Scez  rinir. 
337  :  I  C.  C.  162,  36,  149.  But  among  mortgagees, 
where  none  has  the  legal  ertate,  the  rule  in  equity  is  qui 
prior  eft  tempore  pothr  efi  jure^  2  491  :  I  Bro.C.R. 

63.  See  alio  2  ygra.  81,  29,  525  :  2  yiik.  52,  ■?47.  If 
however  the  fecond  or  mcfne  incumbr.tncer  has  obtained 
«  decree  for  an  accoun;,  a  fubfcquent  incumbrancer  can- 
not, by  buying  in  the  firll  incumbrance,  defeat  the  ctFcil 
of  fuch  decree,  3  ji:k.  $og.  See  fo/Martq:.e'i  Treati/e  of 
Equityy  lib.  1  4.  §  2;.  Some  retlcfli  i^s  h.ivc  been 
made  by  Mr.  Chriftmn  on  the  above  dotJtrinc,  2  Comm. 
160,  in  ft  ;  but  it  feems  perfcdiy  confiilent  with  the 
maxim  of  law,  'vigilitaatihus  non  dormientibut  fer^it  Itx. 
See  Treat.  Eq.  lib.  3.  f.  3.  i  i . 

It  is  well  obferved  by  Blackjhfie,  that  in  GlanviPs 
time,  when  the  univerfal  method  of  conveyance  was  by 
livery  of  fcil'in,  or  corporal  tradition  of  the  lanas,  no 
gage  or  pledge  of  lands  was  good,  unlsfs  poflViTion  was 
alfo  delivered  to  the  creditor,  lor  which  the  reafon  given 
jj,  to  prevent  fubfequent  and  fraudulent  pledges  of  the 
fime  land.  Clan-v.  lib.  lo.  e.  S  And  the  frauds  which 
have  arifen,  fince  the  exchange  of  ihofe  public  and 
notorious  conveyances  for  more  private  and  fecrci  bar- 
gains, has  well  evinced  the  wifdo.Ti  of  oar  ancient  law. 
2  Ctmm.  e.  10.  p.  160. 

The  ftat.  7  Geo.  2.  c.  2G,  before  alluded  to,  enafls. 
That  where  any  adliun  Ihall  be  brought  on  any  bond  for 
the  payment  of  the  money  fccured  by  Mortgage,  or 
performance  of  the  covenants  therein  contained  ;  or 
where  any  ailion  of  cjcdmeni  fhall  be  brought  by  any 
mortg.ngee,  itff.  for  the  recovery  of  the  polfeflioji,  and 
no  fuit  fhati  be  then  depending  in  equity,  for  forrclofing 
or  redeeming  fuch  mortgaged  lands ;  if  the  perfon  hav- 
ing right  to  redeem  (hall  appear  and  become  defendant 
in  fuch  a^ion,  and  lhall,  at  any  lime  pending  fuch  a^ion, 
pav  unto  fucn  mortgagee,  or  in  cafe  of  his,  her,  or  their 
refufal,  fhall  bring  into  court  where  fuch  adion  iliall  be 
depending,  all  the  principal  money  and  iniercli  due  on 
fuch  Mortgage,  and  alfo  all  fuch  colh  as  have  been  ex- 
pended in  any  fuit  at  law  or  in  equity  upon  fuch  Mort- 
gage, (fuch  money  for  principal,  intereft,  and  colts,  to  be 
afcertaincd  and  computed  by  the  Court  where  fuch 
aaion  is  or  iball  be  depending.)  the  monies  fo  piiJ,  i^c. 
fliall  be  deemed  and  taken  to  be  in  full  fatisfaition  and 
difchargc  of  fuch  Mortgage  ;  and  the  Court  ihall  dif- 


charge  every  fuch  mortgagor  or  defendant  of  and  from 
the  lame  accordingly  ;  and  lhall.  by  rule  of  the  fame 
Court,  compel  fuch  mortgagee,  at  the  cofts  of  fuch 
mortgagor,  to  afTign,  furrender,  or  re-convey  fuch  mort- 
gaged  lands,  and  deliver  up  all  deeds,  i^c.  relating  to 
(he  title. 

And  that  where  any  bill  or  fuits  fhall  be  filed,  or 
brought  in  equity  by  an)'  perfon  having  or  claiming  any 
clhitc,  right  or  intereft  in  any  lands,  ^e.  by  virtue  of 
any  Mortgage  to  compel  the  defendant  to  pay  the 
plaintift' the  principal  money  and  intereft,  together  with 
any  fum  due  on  any  incumbrance  or  fpecialty,  charged 
ur  chargeable  on  the  equity  of  redemption  ;  and  in  de> 
fault  of  payment  to  foreclofe  fuch  defendant's  right  of 
equity  of  redeeming  fuch  mortgaged  lands,  l^e.  upon 
his  admitting  the  right  and  title  of  the  plaintiff**  fuch 
court  of  equity  Iball,  at  any  time  before  fuch  fuit  (hall  be 
brought  to  hearing,  make  fuch  order  or  decree  therein, 
a-i  it  might  or  couid  have  made  therein,  in  cafe  the  fame 
had  been  regularly  brought  to  hearing  ;  and  all  parties 
to  fuch  fuit  lhall  be  bound  by  fuch  order  or  decree,  to 
all  intents  and  purpofcs,as  if  the  fame  had  been  made  at 
or  fublequent  to  the  hearing  of  the  caufc. 

This  atl  not  to  extend  to  any  cafe,  where  the  perlbn 
againll  wiiom  the  redemption  fhall  be  prayed,  lhall  (by 
writing  under  his  hand,  or  the  hand  of  his  attoniey,  tsTf. 
to  be  delivered,  before  the  money  Hiall  be  brought  into 
Court  at  law,  to  the  attorney  or  folicit'or  for  the  other 
fide)  infiii  either  that  the  party  praying  a  redemption 
has  not  a  right  to  redeem,  or  that  the  premifes  are  charge- 
able with  other  or  different  principal  fums  than  what 
appear  on  the  face  of  the  Mortgage,  or  ftiall  be  admitted 
on  the  other  fide  ;  nor  to  any  caufe  where  the  right  of 
redemption  to  the  mortgaged  lands  (hall  be  controverted 
or  queltioncd,  by  or  between  different  defendants  in  the 
lame  cauft.- ;  nor  (hall  be  any  prejudice  to  any  fubfcquent 
mortgagee,  or  ("ubfequent  incumbrancer. 

It  was  heretofore  held,  that  if  a  tontiafl  were  made 
in  Eng!a»ii  for  a  Mortgage  of  3  plantation  in  the  ff^efi 
Indies,  no  more  than  legal  intereft  might  be  paid  ;  and 
that  a  covenant  in  fuch  Mortgage  (or  payment  of  8  per 
cent,  intereft  would  be  within  the  ftatuie  of  ufury»  not- 
withftanding  this  were  the  rate  of  intereft  where  the 
lands  lay.  iiui  now  this  point  15  fettled  by  ftat.  14  Geo.  3, 
c.  79.  ^  2  ;  wliicli  enadts,  that  none  of  his  Majefty's 
Subjects  in  Great  Britc.m,  (liall  be  fabjeil  or  liable  to  any 
of  the  penalties  or  forfeitures  inllifted  by  ftat.  \z  Ann, 
ft.  2.  c.  i5.  againft  ufury,  by  receiving  Or  taking  intereft 
for  any  fuin  or  fums  of  money  really  and  bona  fide  lent  on 
any  Mortgage,  d5'f.  of  lands  in  Ireland,  or  in  the  colo- 
nies or  plantations  in  the  iVeft  Indies,  the  fccurities  for 
which  are  made  and  executed  in  Great  Britain  %  fo  as  the 
intereft  (b  to  be  received  or  taken  do  not  exceed  the  rate 
of fix  per  cent.  See  PcvjcU  en  Mortgages,  v.  2.  c  5. 

.\  diftiniftion  is  made  in  Chancery  between  an  agree- 
ment, that  the  intereft  lhal!  be  raifed,  if  not  punctually 
paid,  and  for  abatement  thereof  upon  pundlual  payment. 
Por  in  the  former  cafe  it  is  confidered  as  ^penalty  which 
the  Courts  of  Equity  will  relieve  againft :  but  in  the  lat- 
ter as  a  condition,  which  muft  be  ftri^tly  adhered  to;  in 
which  cafe  the  debtor  caimot  have  relief  in  equity  after 
the  day  of  payment  elapfed  j  bccaufe  the  abatement  is 
to  be  upon  a  condition  which  is  not  performed.  3  Burr, 
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If  the  mortgagee  aflign  tlie  Mortgage,  with  the  con* 
currcnce  r>f  the  mortgagor,  aii  m^ncy  really  and  hona  Jide 
paid  by  thi*  affigncc,  that  was  due  to  the  mortgagee, 
lhall  bcconfidered  as  principal,  and  the  aflignc:  thall  have 
Intercll  upon  the  interell  then  due.  and  paid  by  tiim,  as 
well  as  upon  the  principal  originally  lent,  z  Ch.  Ca.  67, 
68,  258;  1  ytrn.  169:  2  yrrn.  135.  As  to  the  other 
cafes  in  which  intcrell  thall  become  principal,  ice  Po-xvtll 
em  Merrgagtj,  ii.  e.  5. 

A  remainder-man  can  force  the  tenant  for  life  to  keep 
the  intercll  down  if  the  bnd  be  ciiargedi  but  cannot 
direttly  compel  him  to  redeem,  lliough  indirc(fl1y  he 
»ay,  by  purchafii.g  in  the  Mortgage  ;  when  the  tenant 
for  life  mull  pay  one  third,  or  pan  with  the  poffelUon. 
J?//.  £y.  69. 

Kor  further  matter  relative  to  Mortgages,  fee  PowtU 
M  Mcrtga^fi:  Bac.  Air-.  Vim.  Ahr  \  Trtai,  £y:  and 
Cem  Dtg. 

MORTGAGOR,  Is  he  who  mortgages  or  pawns 
the  landi ;  as  he  to  whom  the  mortgage  is  made  is 
called  the  Mortgagee- 

MOR  rH,  Murder;  Sax.  wrr^,  death.  Mertblagttt 
X  murderer  or  manllayer.  Mortb-lagt,  homicide  or  mur- 
der, i^e. 

MORTITIVUS.  Dead  of  the  rot,  applied  to  fliecp 
and  lambs.  Mon.  Aagl.  ii.  11.^. 

MORTMAIN,  mamas msriuot  from  the  Fr.  mart,  /««•/ 
and  matme^  manui  ^Cc^vtH,  Sienft  Hettomaa.^  An  alien- 
ation of  lands  and  tenements  to  any  guild,  corporation  or 
fraternity,  and  their  fucccffor-,  as  bilhop.'.,  p.ir(bns,  vi. 
cars,  lii ;  which  could  never  be  done  without  the  King*s 
licence,  and  that  of  the  lord  of  the  manor,  or  of  the 
King  alone,  if  it  be  immediately  holden  of  him.  The 
reaf:^n  of  the  name  may  be  deduced  from  hence;  bccaufc 
the  fcrvices.  and  other  profits  due,  for  fuch  lands,  as  cf- 
cheatt,  is'e.  Ibould  not  without  fuch  licence  come  into  a 
dead  bdnd,  or  into  fuch  a  hand  as  it  were  dead,  and  fo 
dedicated  unto  God,  or  piout  ufes,  as  to  be  abllraClcdly 
different  from  other  lands  tenements,  or  hcrcdiinments, 
and  never  to  revert  to  the  dunor.  or  any  temporal  or 
common  ufe.  Ma^uj  Charttt,  c.  36. 

PeljJerf  firgti,  in  the  ferentcenth  book  of  his  C-tro- 
BtfUi,  mentions  this  law.  and  gives  this  rcafon  of  the 
na  nc  ;  £t  leict  hanc  mamum  msrtuam  vocarunr,  quej  ret 
J'tftddat-t  icti/^hijc.  trdoiu/n .  mn  attqut  mrjus  utitdtrtntar 
veUr  m^rtinr^  hi<  tfi,  ufm  aliorum  mortalium  in  pcrMuum 
odtpta  ejftmt.  Ltx  d-liocHtur  /envatuft  Jic,  uf  nibil  pe^'ff- 
Jiemam  trdimi  factrdttali  a  qu^uRtn  dtur^  mfi  regit  pirmt£l< ; 
but  the  flatutes  of  Murimain  are  in  fomc  ni.inner 
abridged  Uy  Jt,ii.  e  <, by  which  the  gift  of  lands, 

tSc.  to  hoipitiU  i^  permitted,  without  obuining  licences 
in  Moftmain.    Cut  (cc/>fji* 

Hittcmam,  in  his  Comau'otariei,  De  vtriii  Ftudalifmjy 
verbo  A'aaut  mertva,  hath  tlwfe  words;  Manus  mertua 
Ueatio  tfit  ^mr  uftrpaiur  de  iir,  Quorum  paffjfto  ( ut  ita  dt- 
cam)  imitfttalii  ejl ,  fum  «kin\(tm  h^rcdtm haltrt dtjtnunt : 
de  taj/a  ret  nam^uamt  ad  prlortm  dcmiaum  rafrri/ur, 
mam  mamjt  fro  p^Jft£iQmt  ditnur  mortuit  ptr  atttipbrajin  pre 
itnatsrlitli,  Sec.  Pttrut  Btlluga  tm  pfc-Jo  Prinnpum,  fol. 
76. — 'Jm  tutitnizatitmit  efi  Uetatta  (apitndi  ad  mamum 
moriuam  :  to  the  fame  cffcd  read  Caffan,  de  Con/ner 
Su'gMitd.  p.  ^48,387,  1183,  1185,  IZOI.  Wi-.  Skene  dt 
wrb.Jigmif,  faith,  Dimititrt  terrat  ad  manum /nortuam  eji 


I  idem  atqut  dimittere  md  mitJtiiudimtm  five  unhftrjitatemt  fg^ 
num/^unm  meritiirt  idfue  per  anuphrafsm,  feu  a  eomirarit 

\  feitj'ut  btcaufe  commonalties  never  die.  Ce^u///. 

Pi'tlltam  the  Conqueror  demanding  the  caufe  why  he 
conquered  the  realm  by  one  battle,  which  the  Damt 
could  not  do  by  many ;  Fredtritk,  abbot  of  St.  Alham*Zt 
anfwcrcd,  that  the  reafcu  was,  becaufe  the  land,  which 
was  the  oiaintenancc  of  marual  men.  was  given  and 
converted  to  pious  cmpioymeDts,  and  for  the  mainte- 
nance of  holy  votaries :  to  which  the  Conqueror  faid,  that 
if  the  clergy  were  fo  flrong,  that  the  realm  were  enfee- 
bled of  men  for  war,  and  fubje^  by  it  to  foreign  inva- 
lion,  he  would  aid  it.    Therefore  he  took  away  many 

j  of  the  revenues  of  the  abboi,  and  of  others  alfo.  Speed. 
418,  b.  Sec  I  ht/i.  Z  :  2  In/f.  75. 

The  foundation  of  all  the  Uatutes  of  Mortmain  was 
Magrtei  Charta,  By  t.  56,  it  1$  declared,  "  1  hat  it  (hall 
not  be  1  '.wful  for  any  to  give  hi^  lands  to  any  religious 
boufe,  and  to  take  the  fame  land  again  to  hold  of  the 
fame  houli:,  c'c  upon  pain  that  the  gift  Oiail  be  void, 
and  Uie  hnd  (liall  accrue  to  the  lord  of  the  fee."  This 
Itatuie  is  interpreted  to  e.ttcrd  to  lands  which  a  re- 
ligious houfe  kept  in  their  own  hand>.  though  they 
gave  them  not  back  again  to  hold  of  the  fame  boufc. 
2  InJI.  75. 

Hut  ecclefiaflical  pcrlbni  found  means  to  creep  out  of 
the  lUiute,  by  purchifing  lands  holden  of  themfelvet,  or 
by  making  Icafes  for  a  long  term  of  years,  i^c.  where- 
fore by  jia:.  7  1 ,  commonly  called  the  Siaitue  ef 
Mortmain,  or  de  rfligstjts^  no  perfons  religious  or  oihcrs 
whatfocvcr,  lhall  buy  or  fell  any  lands  or  tenements,  or 
under  the  colour  of  any  gift  or  leafe,  or  by  reafon  of 
any  other  lit!;,  receive  the  fame,  or  by  any  other  craft 
lhall  appropriate  land*  in  arywife  to  come  into  Mort- 
main, on  pain  of  forfeiture  ;  and  within  s  year  after  the 
alienation,  the  lord  of  ihc  fee  may  rmer  ;  and  if  he  do 
not,  then  the  next  immcd:.nc  lord,  from  time  to  time, 
may  cn;er  in  half  a  year;  and  for  default  of  all  the  lords 
entcrirg,  the  King  Oiall  have  the  lands  fo  alienated  for 
ever,  and  mav  cnteofT  others  by  certain  fcrviccs,  ^e. 

As  this  llatute  extended  only  10  gift*,  alienations,  i^c. 
made  between  cccIefiaHics  and  others  they  found  out 
on  cvafion  alfo  of  this  Hatutc;  for  pretending  a  liilc  to 
the  land  which  they  meant  to  gain,  they  brought  a 
feigned  aftion  againli  the  tenant  oi  the  land,  and  he.  by 
content  and  cotluiion  was  to  mike  default,  and  tliere- 
upon  they  recovered  the  land,  and  entered  by  judgment 
of  law  :  fothat  the  ftatuie  ff'tjj,  2.  1  ?  Ed.i.  e,  t:,  was 
thought  neccllary  ;  by  which  it  is  to  be  inquired  by  the 
country  whether  the  demandant  had  a  juft  title  lo  the 
land  ;  and  if  fo.  then  he  (hall  recover  fcifin ;  but  if 
othcrwife,  the  lord  of  the  fee  ihall  enter,  i^e. 

And  hy  flat.  ^4  Ed.  1.  jl.  3.  lands  lhall  cot  be  alien- 
ated in  Mortmam,  wiiere  tacreare  mean  lords,  without 
their  confcnt  declared  under  hand  and  ft.tl ;  nor  (hail 
any  thing  pafs  where  the  donor  refervcs  nothinc  to 
himfelf.  ^ 

Notwitha^ndiiig  all  ihefc  ftaiutcs,  ecclefiamcal  per- 
fons  (not  bc'ng  able  10  get  lands,  by  purchafe.  gi(i,  leafe, 
or  recovery)  procured  lands  to  be  conveyed  by  feoff- 
mem,  or  in  other  mani.ers,  to  divers  perlon*  and  their 
heirs,  to  the  ofe  of  ihem  and  their  fuccrflbrs,  whereby 
they  look  the  prohtj.  ;  Jn/i.  75.  To  bar  this.  the^«. 
15      2.  f.  5,  was  made,  which  iUiute  enads,  *•  that 
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no  fcoflFmcTit,  U<'  of  any  linds  and  tenements,  advow- 
foni  or  other  polTcllion*,  lo  the  ufe  of  .nny  fpiritual  ptr- 
fons,  or  whereof  ttiey  (ha!!  i.^kc  the  profit*,  fhall  be  m.idc 
withoLtt  licence  of  the  King,  and  of  the  Lorir,  ^r. 
uport  p»in  of  forfeiture  "  And  hy  fat.  23  //.  8.  e  lo» 
•gaintl  rupcrAitious  ufe*,  fortcituies  Gnc<,  rccovrrie.s 
grants,  dcvifcs,  isV.  of  lands,  in  truft  to  the  ufe  of  any 
paril))  church,  or  to  have  perpclu:tl  o'o'is,  or  a  conii- 
nual  fervice  of  a  pricll  for  ever,  or  for  fixty  ycsrs  ti'r. 
10  the  prejudice  of  the  King  and  ot'ter  !ord«,  as  in  ofe 
of  lards  alienated  in  iVIoriniiin,  fliatl  be  void  :  though 
x\\\%  lad  extendi  uot  tocorpurationii  where  there a 
cuitom  tJ)  devifc  lands  in  Mortmain;  as  in  LetJotr,  a 
freeman  that  pays  fcot  and  lot.  may  devife  all  hit  lands 
in  the  city, in  Mortmain,  without  lld-nce.  i  /Jt/.W-ir.  556. 

And  notwi'.hllandinj;  this,  prci'ioui  to  _fiar.  9  C/».  2. 
f.  36,  any  man  might  give  lanI!^,  tenements,  tSe.  to 
any  perfon.t-  and  their  tictt»,  for  finding  a  preacher, 
mainit nance  of  a  fchool,  reparation  of  churches  relief 
of  the  poor,  or  for  any  like  c.'i:irit£l)!c  ufr*;  though 
it  was  utd  to  be  good  policy  on  every  fuch  eftate  to  rc- 
fcrve  .1  fmsll  rent  to  the  f'eoftbr  and  hi^  heirs,  when  the 
fcoir  .  «  liiiviKI  be  feifcd  to  their  o-«n  ule,  and  not  lu  the 
ufe  u'  !  ir  feoffor;  or  if  a  confideration  of  a  fmall  Turn 
be  <  V  .  ^ii'-'d,  the  1}  //.  8.  cannot  by  any  pretence  milce 
void  : he  ufe.  1  liejt.  24:  li  Rtp.  70:  IVtodU  Inji,  303; 
but  're  p9ft, 

i\  iHor.  c'  'af  ;md  concife  account  of  the  rife,  progrefs 
and  efT-:' '  o^'tliefe  ftatutcs  will  be  found  to  be  contained  in 
the  fo''  i-virgextraJl  from  the  Csm>ntjnaritf ;  t/^l  4.  c  1 8. 

jf  , -1.1. lot  in  Mer:mi3ittt  ij  an  alienation  of  lands  or  te- 
ncn  -111  to  any  corporAtion,  to!e  or  aggregate,  eccle- 
{\x'\  cjI  or  temporal.  But  thcfc  purcliaics  having  been 
chiefly  made  by  religious  houfcs*  in  coiifequrnce  where- 
of the  lands  became  perpetually  inherent  in  one  dttui 
kan<i,  this  bath  occafiotied  the  general  appellation  of 
Mortmain  to  fuch  alienations;  and  the  religious  houfci 
themfelves  tn  be  principally  confidcrcd  in  forming  the 
ftatutes  of  Mortmain. 

Uy  the  Common  Law  any  man  might  difpofe  of  his 
lands  to  any  o^her  private  mm  at  hii  own  difcretion, 
efpccially  when  the  feodal  rellraints  on  alienation  were 
woffl  away  ;  yet  in  confequencc  of  thefc,  it  vvn  always 
and  llill  is  necclTary  for  corpr  rations  to  have  a  licenfc  in 
Mortmain  from  the  Crown  to  enable  them  to  purchafe 
lands ;  for  as  the  King  is  the  ultimate  lord  of  every  fee, 
he  ought  not,  unlcfs  by  hts  own  confent,  to  Icfe  his  pri- 
vilege of  efcheats  and  other  feudal  profits,  by  the  vert- 
ing of  land^  in  tenants  who  can  never  be  attainted  or  die. 
See  F.  N.  B.  121.  And  fnch  licenfcs  of  Mortmain  feem 
10  have  been  nccelTary  among  the  Saxons,  above  fixiy 
years  before  the  Norman  conquert.  SeU.  Jan.  Angl.  I.  a. 
4  45  •  But  befides  this  general  licenfc  from  the  Kin^,  as 
lord  paramount  of  the  kingdom,  it  was  alfo  requiiite, 
whenever  there  was  a  mcfnc  or  intermediate  lord  betwem 
the  King  and  the  alienor,  to  obtain  his  liccnfe  a1fo, 
(upon  the  fame  feodal  principles)  for  the  alienation  of 
the  fpecific  land.  And  if  no  fuch  licenfe  was  obtained, 
the  King  or  other  lord  might  refpcdively  enter  on  the 
lands  fo  aliened  in  MorA|iain,  as  a  forfeiture.  The  ne- 
cedity  of  this  licenfe  from  the  Crown  was  acknowledged 
by  the  C'.nJiitutiQm  itf  Clarendtn^  c.  2.  {A.  D.  Il6j)  in 
refpefl  of  advowfons,  which  the  monks  always  greatly 
coveted,  ns  being  the  ground  work  of  fubfequent  appro- 
.:VoL.  H. 


priations.  Yet  fnch  were  the  influence  and  ingenuity  of 
the  clergy,  that  notwithrtanding  this  fundamental  prin- 
ciple, the  latgell  and  moll  cnnfiJerable  do'.-iticns  of  it-ll' 
gioui  houfi's  happened  within  lefs  than  tAO  centuries 
after  the  Coaqudl.  And  when  alicenf:  could  nut  be  ob- 
tained, the  contrivance  fcems  to  have  been  this:  that 
as  the  forfeiture  for  fuch  alienations  accrued  in  the  firll 
place  to  the  imm.diatc  lord  of  the  fee,  the  tenant  wh^o 
meant  to  alienate,  firll  conveyed  his  lands  to  the  rcligtoui 
houfe,  and  iiillantly  took  them  btck  again,  to  hold  as 
tt-nmt  to  the  monallcry  ;  which  kind  of  inltantaneous 
fcifin  was  probably  held  not  to  occafton  any  forfeiiurc: 
and  then,  by  pretext  of  fume  other  furfciturr,  furrcnder* 
or  cfc'iicat,  the  fociety  entered  into  thofe  lands,  in  right  of 
fuch  their  newly  acqi.ir;d  fcigni^ry,  at  immediate  lord* 
of  the  fee.  But  when  thefe  dotations  began  to  grow  nume- 
rous, it  was  obrcrvc<l  that  the  feoiat  fcrvices  ordained 
for  the  def.-nce  of  the  kingdom,  were  every  day  vlfibly 
withdrawn  ;  that  the  circulation  of  landed  property  from 
man  to  mm  began  to  Ungnate;  and  th^t  the  lords  were 
curtailed  of  the  iruiis  of  thoir  Icigmorlos  their  cfcheais, 
wardrtiips,  reltefi,  and  the  like;  and  thrrefotr,  to  pre- 
vent this,  it  was  ordered  by  the  fccond  of  King  f/fnry 
lir.'s  Great  Charter^,  and  afterwards  by  that  printed 
in  our  cr^mmon  S-atuie-bouk,  that  all  futh  attempti 
ftiould  be  voii),  and  the  land  forfeited  to  the  lord  ol  the 
fee.  Sec JJat.  ,9      3.  c.  36. 

But  2i  this  prohibition  extended  only  to  religious 
Hcu/ei,  Bifbops  and  other  Sole  Corporations  were  not 
included  therein  ;  p.nd  the  aggregate  eccleliallical  bodies 
found  many  means  to  creep  out  of  this  rtatute,  by  buying 
in  lands  th:;t  were  banii  f,d<  holden  of  themfelves  as  lords 
of  the  fee,  and  thereby  evading  the  forfeiture;  or  by 
taking  long  leafes  for  years,  which  firll  introductd  thofe 
exicnfivc  terms,  for  1000  or  more  years,  which  are  now 
fo  frequent  in  conveyances.  This  produced  the  Hatute 
<it  RtUghfis^  flat,  7  Ed.  I,  which  provided  that  no  per- 
fon,  religious  or  other,  whatfoever,  fhould  buy  or  fell, 
or  receive,  under  pretence  of  a  gift,  or  term  of  year?, 
or  any  other  title  whatfocver,  nor  fhould  by  any  art  or 
ingenuity  appropriate  to  hlmfclf  any  lands  or  tencraenis 
in  Mortmain;  upon  pain  that  the  immediate  lord  of  the 
fee,  or  on  his  default  for  one  year,  the  lords  paramount* 
and  in  default  of  all  of  them,  the  King,  might  enter 
thereon  .is  a  forfeiture. 

Thii  fccmed  to  be  a  fuflicicnt  fecuriiy  againrt  all  alien- 
ations in  Mortmain  ;  but  as  thcfe  ftatutes  extended  only 
to  gifts  and  con%*eyance5  between  the  parties*  th^  reli- 
gious Houfcs  now  began  to  fet  up  a  fidltioas  title  to  the 
land,  which  it  was  intended  they  fhould  have>  and  to 
bring  an  a^Ion  to  recover  it  againfl  the  tenant,  who  by 
fraud  and  co'lufion  made  no  defence  ;  md  thereby  judg- 
ment was  given  for  the  religious  floufe, which  then  r«- 
cevir:d  the  land  by  fcnicr.ce  of  law,  upon  a  fuppofed 
prior  title  :  and  thu't  they  had  the  honour  of  inventing 
thofe  fidiiioui  adjudications  of  right  which  arc  fince  be- 
come the  great  alTurance  of  the  kingdom,  under  the 
title  of  Comnton  Ri\eviriis.  See  this  Diilionary,  titles 
FtKfi  and  Rtco^triei.  But  upon  this  the  fa:.  Wtjlm.  2. 
13  £.  I.  c.  32,  enabled  that  in  fuch  cafes  a  Jury 
fhall  try  the  true  right  of  the  demandants  or  plaintiffs  la 
the  land,  and  if  the  religious  houfe  or  corporation  be 
found  to  have  it,  they  Oiall  fiill  recover  feifin,  otherwlfe 
it  (hall  be  forfeited  to  the  immediate  lord  of  the  fee,  or 
O  Q  dfe 
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elfe  to  the  next  lorJ,  and  finally  to  the  Kin^*  upon  the 
immrdiate  or  otKcr  tordS  default.  And  the  tike  pruvt- 
(ion  wii  made  by  the  fuccccding  chiptcr,  33  of  the  fame 
lUTute,  in  cafe  (he  ier.»nls  fet  up  crrfTct  00  their  ]aud^, 
(the  cjdgei  of  Knighti  Templars  and  Uufpiialltfrs.)  in 
order  to  proieA  them  from  the  fcodal  dcmnnds  of  their 
lords,  by  virtue  of  the  privilege!  of  thole  reliciout  and 
military  order?.  &o  catcful  indeed  was  this  Prince  to 
prevent  any  future  cvafions,  that  when  the  fl.iiutc  of 
i^ict  E.-nf'terej,  iS  1.  abolilheJ  all  fub-infeudatton*, 
snd  gave  liberty  for  all  men  to  alienate  their  Linds,  to  be 
hoiden  of  their  next  immediate  loid,  a  provifo  was  in- 
ferted,  that  this  Ihuuld  net  extend  to  auihorife  any  kind 
ot  nlienaiion  in  Mortmain.  See J//tt.  %$£.  i.y?.  i.e.  3: 
»  501.  And  when  afterwards  the  method  of  obtain- 
ing the  King's  licenle  bv  wiit  of  aJ  ^uai  tiatanum,  was 
marked  out  by  Jim.  27  EJ-  i-  2.  it  was  furthci  pro- 
vided by  J!at.  34  EJ.  \  .  JI.  3,  that  no  fuch  liccnfc  (houM 
be  cfte^ual  uithoui  the  confcnt  of  the  mefoe  or  inter- 
mediate lords. 

Yet  dill  it  wai  found  difficalt  to  fet  bounds  to  eec'efuaf- 
tical  ingctiui'.y  ;  for  when  t^ey  were  driven  out  ot  all  their 
former  holds,  they  devifcd  a  new  method  of  cont  evance, 
by  which  the  lands  were  gianicd  ret  to  thcmll'Ivis  di- 
redlly,  but  to  nominal  fjolfccs  to  tht  y/<  of  the  religious 
hooies;  thus  diilinguifhing  between  the  fi:Jf>/icn  and  the 
v/t,  and  receiving  the  a£luat  prottts,  white  the  fctfin  of  the 
lands  remained  in  the  noniinal  fcotTee  ;who  was  held  by  the 
Court*  of  Equity  (then  under  the  dircilicn  of  the  clergy) 
to  be  bound  in  cont'cicncc  to  account  to  his  cfjiuy  ^uc  ujc 
for  the  rcnt5  and  emoluments  of  the  ctl-itc.  Ar.d  it  is  to 
thefe  inventions  that  our  praflil'ers  arc  indebted  for  the 
introduction  of  ufes  ^nd  truil.s  the  foundation  of  mcdern 
conveyancing,  fiut  they  did  not  long  enjoy  the  advan. 
tagc  of  their  new  device,  for  the  Jfat.  15  ^.1.  e.  5, 
«na£ls  th.it  the  lands  which  had  been  fo  purchafed  to 
ufes,  (hcutd  be  amonifed  by  Hcenfe  from  the  Crown,  or 
elTc  b'e  fold  to  private  perfons  ;  and  that  for  the  future, 
ufes  fhall  be  fubjcifl  to  the  ftatute  of  Mortmain,  and  for- 
feitable litce  the  lands  themfelves.  And  whereas  the 
Aatutes  had  been  eluded  by  purchafmg  large  traits  of 
land  adjoin!  to  churches,  and  confcci  ating  ihem  by  the 
name  of  church-yards,  fuch  fubtilc  imagination  is  alio 
declared  to  be  within  the  compafs  of  the  Uatutes  of  Mort- 
main.  And  civil  or  lav  corporations,  as  well  as  ccclrfi.tf- 
licit,  are  alfo  declared  to  be  within  the  mifchief,  and  of 
courfe  within  the  remedy  provided  by  thofc  falutary 
laws.  And  laftly,  as  during  the  times  of  Popery,  lands 
were  fret^uenily  given  to  fupcrilitious  ufes,  though  not  to 
any  corporate  bodies ;  or  were  made  liable  in  the  h-inds  of 
heirs  and  devifces,  to  the  charge  of  obits,  chauntcrics,  and 
the  like,  which  werr  rqujily  pimicious  in  a  well-governed 
State,  as  Ai\  iaI  alic.nattotis  in  Mortmain  ;  therefore  at  the 
dawoofthe  Refor:n.iiion  the/W.  23 //.  8  c.  10,  declares, 
that  all  future  grints  of  lands  for  any  of  the  purpofesafbrc- 
faid,  for  a  longer  term  than  20  years,  lhall  be  void. 

D'jring  all  this  time,  however,  it  was  in  the  power  of 
the  Crown,  by  grar  ting  a  liccr.fe  of  Morlnjain,  to  remit 
the  forfeiture,  fo  far  as  rciiteJ  10  Us  own  rights,  and  10 
enable  any  fpiriiu^l  or  o:hcr  corporation  to  purchafe  and 
hold  any  Unds  or  teni-menis  in  perpetuity  ;  which  prero- 
gative is  JecUred  and  confirmed  by  the  j!at.  18  EJ.  3. 
Jt.  3.  €.  3  B'JC  as  doubts  were  conceived  at  the  time  of 
the  Revolution,  now  Ut  fuch  liccnfc  was  valid,  fmce 


under  the  Bill  of  Rights,  the  King  had  no  power  to  dif* 
pcnfc  with  the  Uatutes  of  Mortmain  by  a  clauie  of  m» 
;>hj^r.tut,  which  v^as  the  ufual  courlc,  though  it  ffcms  to 
have  bscn  unneccir:iry  ;  (ice  Co  Lii.  9  j  )  and  a»  by  the 
gradual  dedenfijn  of  mefnc  fcigntciie*,  tiirou^h  the 
long  operation  of  the  lUtute  of  ^^ia  Em^iarnt  tUe  rights 
of  intermrdiate  lord>  wore  reduced  to  a  very  im4il  corn- 
pa  fs  ;  it  was  therefore  provided  by  JJat.  7  8  f^. 
c.  37,  that  th<r  Crn^  ~.  for  the  future,  at  its  own  diicre- 
tion,  mav  -  lu  alirae  or  tike  i  1  Mortmain! 

of  whomi  :;cii:v  :i»ay  be  hoMen. 

After  till.  i)j  monaltviics  under  tltn,  VIII. 

though  tiie  policy  ^^1  iixc  next  PjpiOi  fucccir>r  atlected  to 
gtaut  :k  fccurity  to  the  pofTcirors  of  abLvy  lands,  yet  in 
order  to  icgatn  fo  much  of  them  as  either  tiie  zeal  or  ti- 
midity  ot  their  owners  ratghi  induce  thrm  to  p^rt  with, 
the  ttaiuccs  of  Mortmain  were  fufpi-nded  for  zo  years 
by  fiat,  t  z  F.  t5  A/,  r.  8  ;  and  during  that  time,  any 
Unds  or  tenements  were  allowed  to  be  grantrd  to  any 
fpiriiual  curporaiion  without  any  Itccnfc  whacfucver. 

By  the  fiai.  39  £/ix.  cap.  5,  The  gift  of  land*,  tiff, 
to  Hofpitals  is  px:rmiited  without  obtaining  ticenfes  of 
Mortmain.    Sre  tit'e  Hj^itch, 

Long  afterwards  for  a  much  belter  purpofe,  the  aug- 
mentation of  poor  livings,  it  was  enaclcd  by  the  $iai, 
J  7  Qar,  2.  r.  3,  that  appropriators  may  annex  ihc  great 
lithe*  to  the  vicarages;  and  thst  all  benclicea  under 
locY.  per  ana  may  be  augmented  by  the  purchafe  of 
lands,  without  I'Ccnfc  of  Mortmain  in  eitiier  cafe ; 
and  the  like  provifion  hath  been  fince  made  in  favour 
of  the  Governors  of  Q^ecn  y)W*s  Bounty.  Stat.  2^3 
/fKn.  c.  II.  ^4.  Sccalf'5/dr.  1 5  Cur  2.  e  17,  as  to 
the  incorpori'.ion  of  Commifiioners  for  Bt^lf^rd  Level  ; 
and  ^tat  32  C.  z.  f.  6  :  and  other  Aatutca  for  the  fale 
of  the  fee-farm  rents  of  the  Crown.  It  hath  a'.fo  beea 
hc)d,  that  the  Stu:.  32  //.  8.  r.  10,  before-mcr.tioned, 
did  not  extend  to  any  thing  but  ji-perjittjcui  ufes,  and 
that  therefore  a  man  may  give  UnJs  fur  the  mainunance 
of  a  fchoul,  an  hofpilzl,  or  any  other  <haruahle  ufe. 
1  Rtp.  24.  But  a!  it  was  apprehended  from  recent  expe- 
rience, that  pcrfons  on  their  death-beds  mi^ht  make 
large  and  improvident  dtfpolitions  even,  for  tncfe  good 
purpofc5,  and  defeat  the  political  end  of  the  i*atuic»  of 
Mortmain  ;  it  is  thcr<^ore  cnatlcd  by  fiat.  9  Gt6.  a. 
c  36,  that  ro  lands  or  tenements,  or  money  10  be  laid 
out  thereon,  fhiU  be  giwco  for,  or  charged  ttl:h,  any 
tbanttthU  uies  whatfcever,  unlefs  by  deed  indented,  ex- 
ecuted in  ih^*  prefcncc  of  two  AitnelTes,  twelve  calendar 
months  before  the  death  of  ;;ic  donor,  and  enrolled  in  the 
Court  of  Chancery,  t\::htn  fix  months  after  its  execution;, 
(except  Aocks  in  the  public  funds,  which  may  be  trans- 
ferred within  fix  months  previous  to  the  donor's  death;) 
and  unlefa  fuch  gift  be  made  to  ukc  clfeil  immediately, 
and  be  withou:  power  of  revocation  :  and  that  all  other 
gifts  thall  be  void.  The  two  Univcrfuic!,  their  Col- 
leges, and  the  Scholars  upon  the  foundation  cf  the  Col- 
leges of  £/i«,  Wtiubijlir,  AVkd  il'tjitmnfiAr^  are  excepted 
out  of  this  a^l ;  but  Inch  exemptioii  was  granted  with 
this  provifo,  that  no  College  fliall  be  at  Hljcrcy  to  pur- 
chale  more  advowfons  than  are  equal  in  number  to  one 
moiety  of  the  fellows  ;  or,  where  there  are  no  fellows* 
one  moiety  of  the  iludenis  upon  the  refpcftive  founda- 
tions ;  and,  under  %  5.  the  advowfons  annexed  to  head- 
fhips  are  not  to  be  computed.  Sec  2  Caixm,  c,  18. 
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Ft  has  been  cicclarcd  fincc  this  laft  Mortmain  aft,  that 
there  is  no  rcftriiVion  whaifoei-cr  opnn  any  one,  from 
leaving  a  fum  of  money  by  will,  or  any  other  perfonal 
eftatc,  to  charitable  wfcs;  provided  it  be  to  be  continued 
fts  a  perlbnalty,  and  the  executors  or  iruftcci  arc  not 
obliged,  or  under  a  necelliiy  of  laying  it  out  in  land,  by 
virtue  of  any  dircilion  of  the  lellator  for  that  purpofe. 
2  Burn.  Ecc.  509,  title  Mortmain, 

Money  left  to  icpair  parfonage-houfrs,  or  to  build 
upon  land  already  in  Mortmain;  is  held  not  to  be  within 
the  ftatute.  t  Bro.  C.  R.  Ami/.  ^7j,6^i.    But  a 

legacy  to  the  Corporation  of  Queen  A/ms*i,  Bounty,  is 
void,  as  by  the  rules  uf  the  Corporation  it  mull  be  laid 
out  in  land.  1  Bra  C.  ^>  13,  in  n. 

The  words  of  the  above  JltU.  9  Gto.  2.  c.  36,  are. 
That  no  manors,  Uiitfs,  leremenis,  rents,  advowfons, 
or  other  hereditaments,  corporeal  or  incurporeal,  wh.ii- 
foever,  nor  any  fum  or  fums  of  money,  goods,  chattels, 
ftoclc»  in  the  public  fund^,  fecurilies  (or  money,  or  any 
other  per/ouai  efiati  whatfoever,  ,/(>  bt  laid  aut  or  difpofed 
of  ///  *y  purcha/e  of  any  lan/ij,  tenements,  or  heredita- 
ments, (ball  be  given,  granted,  aliened,  limited,  re- 
Icaled,  transferred,  afligncd  or  appointed,  or  any  ways 
conveyed  or  feitled  to  or  upon  any  perion  or  perfons, 
botlies'  politic  or  corporate,  or  othcrwifr,  for  any  elUte 
or  intcrcll  whatfoever.  or  any  ways  charged  or  incum- 
bered by  any  pcrlbn  or  pcrfons  whatfoever,  in  truH,  or 
f )r  the  bcncfu  of  any  charitiibie  ufts  rti.  r.r,  cvf;  ;  :.riUj's 
(ucli  gift,  appointmtnt,  convcyancf.  of 
any  fuch  lands,  tenements,  or  h' r  \  i;i  or 

fums  of  mooey,  or  peifonal  eftate,  (u:n  .r  -./..lii  ;iuck5  in 
the  public  funds,)  be  and  are  made  by  dcL-d  indented, 
fealed  and  delivered  in  the  pteience  of  two  or  more 
credible  witneflcs,  1  2  calendar  months  at  Icatl  before  the 
death  of  uich  donor  or  grantor,  (including  the  days  of 
the  execution  and  death,)  and  be  inrolled  in  his  Majc 
fty's  High  Court  of  Chancery,  within  fix  calendar  months 
next  after  the  execution  theieof ;  and  unlefs  fiich  flocks 
be  transferred  in  the  public  books  ufua'Iy  kept  for  the 
transfer  of  Hocks,  fix  calendar  months  at  leal!  before 
the  death  of  fuch  donor  or  grantor,  {including  the  days 
of  the  transfer  and  death):  and  unlefs  the  fame  be  made 
10  take  effefl  in  poff-flion  for  the  charitable  ufe  intended 
immediately  from  the  making  thereof ;  and  be  without 
any  power  of  revocation,  refervaiion,  troft.  condition, 
lirnitation,  cUtife,  or  agreement  whatfoever,  for  the  be-^ 
nefit  of  the  donor  or  grantor,  or  any  p-'rfon  or  ptrfons 
claiming  under  hi-n."  §  i-  And  the  ftuirth  fcdlion  of  the 
faid  a*ft  de.-Iarcs  all  gifts  and  difpofition^,  fctilcments,  in- 
cumbrances, ^f.  oiherwife  made,  to  be  void  to  all  in- 
tents  and  p.rrpofcs. 

It  i>  inudcnt  to  every  corpora tlo.i      ^-  l-  1  .  Tpacity 
to  purchafe  lands  for  themfelvci  an-i  :  -i  this 

is  regularly  true  at  the  Common  L.i--  ,  .  But 

they  are  excepted  out  of  the  llatut;.'  ot  W  u.  .  jtat.  34 
a.  8.  ^-  5  ;  that  nt-  devii'c  of  lands  to  a  corporaiion 
u:!-  i-  r  cxrcpt  for  cftaritablc  ofei.  by///?/  43 
f  ption  is  again  greatly  narrowed 

1^  .  .  a  2.  f .  36.  So  that  now  a  cor- 

jvrj^.t  t.,  ..  i  .  ;,.^  r  .  ..^lerianical  or  Ijiy,  Cannot  purchafe, 
without  licenfe  from  me  Crown,  though  that  capacity 
fecms  to  be  veiled  in  them  by. the  Com:non  Law.  And 
fuch  charities  which  have  not  this  licenfe,  which  is  now 
granted  by  ad  of  parliament,  charter  of  incorporation. 


or  letters  patettt,  are  reduced  to  the  ncceflity  of  choofiag 
from  among  ihemfelves  certain  perfons  to  be  truftee:*, 
and  tn  purchafe  in  their  namc:>,  and  to  lake  the  lands  in 
iruft  for  the  charity;  for  if  they  were  bought  in  the 
name  of  ihc  inltituiion,  not  being  incorporated,  they 
Lvould  inflantly  vetl  in  the  Cio*n,  as  a  forfeiture  la 
Mortmain.  Htgbtnon-  r.n  '." .       ,'.>  V/a. 

It  frequently  happ  1  or  or  TcJlator  is  not 

readily  furnilhed  wii.  ;UIe  of  the  hofpital  or 

inlUtution  to  whofc  ciiarii^n^c  il  .ngns  he  vvilhes  to  contri- 
bute ;  to  obviate  this  difficulty,  it  appears  that  a  l>atute 
was  parted,  ^rtf.  14  EHz..  c.  14.  evidently  made  for  the 
benclii  of  CbrtjV^  Hofpital,  St.  T'mimai*i,  and  St.  B^ir- 
tholomtvj'%  \  but  includir.g  alfo  all  other  hofpiials,  de- 
claring that  all  gilts  and  legacies,  by  will,  feoffment, 
or  otherwife,  for  relief  of  the  poor  in  any  hofpital,  then 
remaining  and  being  in  cJJ'e,  fball  be  as  valid,  according 
to  the  true  meaning  of  tiic  Donor,  as  if  the  faid  ccrpo- 
r.ition  had  been  rightly  named."  The  fame  a£t  then 
recites  one  preceding,  and  explains  "  that  the  words 
MaJIer  or  Cuartiian  of  any  hofpital  mentioned  therein, 
were  intended  and  meant  of  all  liofpitals,  Mai/on ■dieutt 
bead-houfcs,  and  other  houfcs  ordained  for  the  fnllenta- 
lion  or  relief  of  the  poor ;  and  Dialt  be  fo  expounded  and 
taken  for  ever."  It  has  been  decided  that  the  ftct.  15 
Eliz.  c.  10,  to  which  this  refer?,  extends  to  all  mannr 
of  hofpitali,  whether  incorporated  by  name  of  Mailer  or 
Warden,  or  any  other  name;  or  whether  a  fole  corpo- 
ration, or  aggregate  of  many.  5  Co.  14,^.;  II  Co.  yd, 
a, :  Pulmir  216.  See  Highmirt  on  CharttahU  U/es. 

The  faid  JLtt.  9  Geo,  z.  c.  36,  has  been  uniformly 
conllrued  by  our  Courts  of  Law  and  Equity,  fo  as  to 
give  it  its  full  force  and  efFiil ;  and  by  no  means  to  give 
way  to  thofe  fubileties  which  by  degrees  overturned  the 
former  Mortmain  at^s  :  at  the  fame  time  that  all  proper 
encouragement  has  been  given  to  fuch  gifcs  and  beqaefls 
to  charities,  as  did  not  manifeAIy  appear  to  be  againfl 
the  policy  of  this  itatute. 

The  rtatuie  was  not  meant  folcly  to  reftrain  devifci 
of  lands,  or  money  to  be  laid  out  in  lands,  to  charities; 
but  has  sifo  been  conllrued  to  the  prohibition  of  any 
devife  of  lands  to  trullees,  to  fell  them  and  convert  the 
produce  of  the  fale  to  fuch  purpofes ;  for  this  mod?, 
though  it  does  not  feem  fo  directly  niciin  the  mifchicf 
intended  to  be  provided  againil  by  the  might  open 
a  door  to  much  fraud  and  cyalion.  See  1  -f^fx*  loH  : 
z  yez.  52:  and  Jttorney  iltn,  v-Tixdal,  A.  D.  1764, 
cited  in  Hi^hm'jre'i  CbarifabU  Ufa, 

Although,  however,  the  ilatuie  prohibits  the  gift  of 
money  ur  perfonal  cilatc,  ie  ht  laid  oat  in  landi  fur  cha- 
ritable ufes,  yet,  as  has  been  already  hinted,  money,  \^c. 
given  ^eneruUyt  IS  not  lorbiddcn  1  fo  alfo  the  reiiduc  of 
a  perfonal  cftatc  huh  been  decreed  not  to  be  within 
the  ail ;  and  if  money  be  given  to  be  l.iid  out  "  in  lands 
or  otlicrivirc"  to  a  charitable  ufe,  fuch  devife  is  good; 
by  rcafon  of  the  option  thereby  given  to  lay  it  out  iu 
perfonal  fecurities,  which  ni:-  i^llraincd  by  the 
ftatute,  unlcis  they  arc  v-v  nd.  Sfc  Sorf/bf 

V.  HoIUhs,  a.  D.  1740  :    I  'rmmtt.  A,  D. 

cited  in /y/^/»//,-tj*'-  M. 
Adcvife  of  a  mijrtgag  :  of  years,  or  of 

a  rcnt-cftarge  on  landi,  to  1  .lot  good.  It  has 

been  urged  th^t  the  word*  oi  lu,-  iK>iutt,  "  that  the 
lands  lhall  not  be  conveyed  or  fitilcd  fur  any  eil^iic  or 
O  o  2  iaiercft 
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intercA  whttfoevcr,  or  any  ways  <herg.  J  or  iHCumhtrtJt* 
relati:  merely  to  the  Cile  of  a  pcrfon  charging  hi*  own 
Iar.d>  fjr  (he  benefi;  of  a  charity*  and  no:  lo  prevent  ihc 
bcqucatliiir{*  a  inortg.ige  made  to  (ecure  a  pcrronal  debt: 
but  it  has  been  alw.iys  held  that  tiie  devile  of  a  mort- 
g.ige  palfcth  the  lands  fo  mortgaged,  for  the  equity  of 
redemption  may  ultimately  veil  in  tiie  murtgajit-e  ;  but 
a  ch  irity  ii  precluded  from  a  r'tglit  uf  t'oreciolu;c  i  and 
therefore  the  bequcll  of  a  real  fecuiiiy  to  a  charity  i«  in 
its  nature  void,  i^ec  Oa.  Car,  37  :  Atk  60;  :  a  fex. 
5  ^.7,  44 :  1  Brc,  C.  ft  271:  and  Hi^bmott  Cha.  U/ct : 
a»  to  tlie  indirect  way  in  which  this  may  be  in  fume 
znanncr  affc^edt  by  marthalliiig  tlic  ailctt,  fo  i>  to 
pay  the  debts  out  of  the  montage,  and  leave  the 
perfenal  ctlate  free  to  anfwer  the  legacy  to  the  charicv  ; 
a  m.Ltter  in  which  ti.e  Courts  of  Equity  are  very  Dice 
and  careful. 

Courts  of  Equity  have  by  feveral  decittons  favoured 
devi  es  if  nude  for  intended  chirities.  though  ttiry  uerc 
not  infji  at  the  time  of  the  making  the  will.  See  /it 'Am. 
Clar.  U/ii, 

By  the  exemption  tn  the  4th  fciftion  of  the  Aatute,  in 
favour  of  the  (Jniverfiiiei,  any  Und,  or  |-ei  tonal  eflatc  to 
be  laid  out  in  land,  may  llill  be  difpofcd  of  in  trult  tor 
their  benefit,  or  for  any  coUe^^cs  therein,  as  it  might 
have  been  before  the  making  of  the  act.  But  th-r  ex- 
tenGon  to  the  colleges  of  Eton,  If'iac&e/ffr,  and  H^tJimiH' 
Jier,  fcems  contincd  to  any  difpoiition  "  for  the  better 
fupport  and  maintenance  of  the  I'cholars  only  upon  thofe 
foundations,"  fo  that  a  devife  to  ihofe  college-^  for 
any  other  purpofe  would  apparently  be  declared  void. 
Ui^b^n.  Cifar.  U/es. 

beidon  5  of  the  lUtute  was  made  to  prevent  foccef- 
fiont  in  coUcgei  from  happening  fo  rapidly,  as  that  6t 
members  might  not  b?  left  cither  to  govern  the  cuUege 
or  to  fuccccd  to  the  vacant  benefices.  The  extent  and 
cffeA  of  thib  cl-iufe,  as  well  as  of  the  whole  flatutr,  un* 
dcrw:nt  a  very  full  difcuCion  before  Lord  Keeper  HenUj, 
in  the  cafe  ot  Mr.  TancrtJi'i  will.  See  1  BUck.  Ref.  90. 

The  concluding  fc^^on  of  the  llaiutc  etempts  all 
efta^e  real  or  pcrfora!  in  Sio:/anJ  (torn  the  rellraints  im- 
pcfcd  on  thcfc  in  EHgianJ.    A  cafe  has  occurred  where  [ 
an  edatein  /(r/s<:ywasdevircd[ocharUabIe  ui'esin /r^/aW.  < 
1  Bra  C.  R.  37.   There  does  not  appear  any  cate  where  I 
cfiatef  either  in  Sistlaml  or  IrtUnd  were  dcvifed  to  cha- 
fities  in  EngtanJ\  though  it  may  be  concluded  if  the 
charities  were  incorporated,  and  fj  became  capable  of  1 
trfiting,  fuch  a  devife  would  not  b:  void.  Upon  the  fame  1 
principles  a  devife  of  landt,  or  of  a  rent  charge  on  lards,  ' 
in  the  Iftjl  Jtauiy  to  a  c  larity  in  E/i^UmJ  is  good.  Iii- 
Hances  of  the  latter  haveaftaally  occurred,  and  the  exe- 
cuiors  or  heirs  at  law  never  titought  ot  cimteiting  the 
devife  againA  the  charity.  Highm.  Cbar.  Vjet. 

Inthecafeof  alegacy  in  5dA.^<  5/it annuities  bequeathed 
Jot  the  maintenance  ot  poor  labourers  in  EJ.-a&wgh  and 
towns  adjacent,  the  Ccurtof  Chancery  was  of  opinion, 
that  no  dire!licns  couU  be  given  there  as  to  the  ditlriba- 
uon  of  the  money  ;  tha:  belonging  to  anoiherjurifdiiftioo  ; 
I'iz.  to  fomc  of  the  Courts  in  Steiiun/i  \  and  therefore 
directed  that  the  a.-ir.uirics  fncu'd  be  transferred  to  fuch 
pcifons  as  the  plair.iini  Ibou'd  appoint,  to  be  applied  to 
Ihe  ufes  of  thctt-ili.  Sen  jf/ab/.  256. 

I-cr  further  learning  on  this  ljbjc£),  fee  Fia.  Jh. 
title  MofiitMm, 


MORTUARY,  Mvrtuariutnt  mtrtanitm.  ]  A  gift  lefc 
by  a  man,  at  his  deatn,  to  hit  parifh  clurcii,  for  the  rc< 
compencc  of  his  pcnonal  titlici  and  oft'cnngs  not  duly 
paid  in  his  lite-time.  A  Mortufcry  is  ret  properly  awl 
ortginaiiy  due  to  ecclefiallical  incumbents  from  any,  but 
thole  only  of  his  own  parifh,  to  whom  he  minilters  fpi- 
ritual  intfru'tton,  and  hath  nghl  to  th'-ir  tithes.  But  by 
cullom  in  fomc  pUcei  of  tnis  kingdom,  they  are  ptid 
to  the  panons  of  other  panlhes,  as  the  corpfe  pa!fc« 
through  them. 

hUrtuanum  (fays  Lin^e^ofii)  Jit  di8um  tp  qwa  rtUm- 
fuitur  tcilt/ia  f>r9an:m  difuntH,  Cuitum  did  lu  prevail, 
that  Mor;u4rics  being  held  as  due  d-  bts,  the  payateni  of 
them  was  enjoined  as  weil  by  tho  liatute  Dt  ciriumfpt3t 
agatii,  13  Ed.  I-  ft  4*  as  by  feveral  conllttutions.  (jfc. 

The  fiat.  15  Ed,  1.  i-.4i  cnads.  That  a  prohibitioa 
ihaU  not  lie  for  Mortuaries,  io  places  where  Mortoariei 
ufed  to  be  paid. 

A  Mortuary  was  anciently  called  SauU  /(tat,  which 
fignifies  penmia  fiptdihraUt,  or  JymbsLm  animtr.  After 
the  Conqueft  it  was  called  a  <6rs  frtjent,  becaufe  the 
beall  was  prefenttrd  with  the  body  at  the  funeral ;  and 
fomctimcs  a  friRcipal\  of  which  fee  a  learned  difcourfe 
in  the  Anii^*ititt  ef  liarntctjOure,  fol  679;  ind  Sel- 
den'f  Hifi.efTubiS,  f.  287  :  U.Caiuti^  t,  13. 

There  is  00  Mortuary  due  by  law,  but  by  cudom. 
I  Inft.  491  :  fee  Sptlm.  dt  Ccacii  tcm.  a.  390 :  Fhia, 
lib.  2.  e.  6co.  par,  30.  See  ^i^cmagium,  Prtftcipatt  and 
Pret  'tum  ftpukhri.  In  the  Irijb  canons  it  is  called  ?rt' 
tium  /fpuUbri,  and  Sfdatium,  viz.  Omnt  t&rpat  fcpnUum 
baUt  jh  jure j'bc  faeeain  tfuum  H  i-tjiimca.'um  iS'  tma- 
MtHia  ItSii  /ui,  Ue.  Canen.  Hthtrn.  Ith.  19.  f  6.  And 
in  another  place,  Rcgat  primiptm  /sf/,  (;.  e.  the  bifhop,) 
ut  ba/iUium  tjus  fede  //,  trfi.  5j  rtddat  amicAt prtliuM  ejut 

jtdoiiitnt  cMrmuite. 

The  word  Mertvartkm  was  fomeiTmcs  ufed  io  a  civU. 
as  well  as  an  ecc'<cfuflical  fenfe,  and  was  payab'e  to  the 
lord  of  the  fee,  as  well  as  to  the  pr^ell  of  the  parifb. 
Dthin:nr  dcuMia  (i.  c.  wao*Ti/  di  Wrcchwykc)  Kcmi* 
nibm  bt  ristti  mortoarii  d»*  'vaic^  prit.  xtxjol.—Pa' 
rub  Amif.  470.  C^'dt. 

StUen  fays,  that  the  ofage  anciently  wa?,  bnngrng  the 
Mortuary  a?ang  with  the  corpfe  when  it  came  to  be  bu- 
ried, and  to  otier  it  to  the  chuich  as  a  fatisra^Vion  for 
the  fuppofcd  negligence  and  omilHon,  the  defur^  had 
been  guilty  of,  in  not  paying  his  perfooal  liiiies,  and 
from  thence  it  was  called  a  tor/t  pre/tnf^  a  term  which 
belpcaks  it  to  have  been  once  a  volunury  donation. 
Sf-dtn't  Htjliry  e/TtthutlZy.  r.  10. 

Mortuaries  are,  in  fafl,  a  fort  oi  Ealtfifijtical  Htric/si 
being  a  cclloioary  gift  claimed  by,  and  due  tr,  the  mi- 
ntller  in  vsry  many  paiilht.s  cn  the  death  of  bis  pa* 
riOii^mers.  z  Cemm  c,  28.  42;.  — They  fe^m  origi- 
nally to  have  been  tike  hy-heriots,  only  a  voluntary 
bcqueil  to  the  church  ;  being  intended,  as  above-men- 
tioned, and  as  Lme'ewdt  lUtes,  from  a  couilitution  of 
Archbilhop  LanghaT.,  as  a  kind  of  expi.ilico  and  amends 
to  the  clergy,  for  the  pcrfunal  tithes  and  other  ecclctiaf* 
tical  duties,  which  the  laity  io  their  lite  time  might 
have  neglefted  or  forgotten  to  pay.  For  this  purpofe, 
a/iir  the  Lord's  heriot  or  beft  good  was  taken  oat,  the 
fecond  beft  chattel  was  rcfervcd  to  the  Cnurch  as  a  Mor- 
tuary. CcLit.  185:  Undcw,  rnviac,  Lu  ut.  y 
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In  Bra!!o>t*i  limc,  fo  early  as  hhnry  IIF,  this  was  ri- 
vettcd  into  an  cllablilhed  cullotti ;  in(omitcli  that  the  be* 
quells  of  heriots  and  Moitiiarif:i,  were  held  to  be  ne* 
cefTaiy  ingredients  in  every  tdlamcnt  of  chattels,  and 
tliat  the  Lord  fhould  have  the  belt  good  left  liim  as  an 
heriot»  and  the  CIturch  ihc  fccond  bell  as  a  Mortuary. 
Sec  Brailon,  L  z.  e.  z6  :  fUta,  I.  z.  t-  57.  Sjjc  this 
Diitionary,  title  iliriot. 

This  culiom  ftiil  varies  in  different  places,  not  only  as 
to  tiic  Mortuary  to  be  paid,  but  the  perfun  to  whom  it 
is  payabh:.  In  ff^a.'^i,-z  Mortuiry  or  Corfe  prefem, 
was  due  upon  the  death  of  every  clergymun,  to  the 
Bifhop  of  the  diocefe  ;  till  abolifix  d  upon  a  reconipcnce 
given  to  the  Bifhop,  by  J^ai.  iz  ^nn.  fi.  3.  6,  And 
in  the  archdeaconry  of  (Shejhrt^  culloni  alio  prevailed, 
that  the  Biihoj>,  who  is  ahb  Archdeacon,  ihould  have, 
at  the  dcaili  of  every  clergyman  dying  therein,  his 
bci'l  horfc  or  mare,  bridle,  fadJte,  and  (purs,  his  beft 
gown  or  cloak,  hai,  tipper  garment  under  his  gown, 
and  tippet ;  and  alio  his  bcft  fignet  or  ring.  Cra  Cur. 
237.  Cut  by  flat.  28  Geo  2.  c.  6,  this  Mortuary  is  di- 
rented  to  ceaie,  and  an  equivalent  is  fettled  upon  the 
£ilhop  in  its  room. 

The  King's  claim  to  many  goods  on  the  death  of  all 
prelates  i:i  £/i^Iatn/,  fetms  to  be  of  the  fame  nature  ; 
though  Ccike  apprtheuds  tS.it  this  is  a  duty  due  upon 
death,  and  not  a  Monu:iry  ;  a  diftin^iioo  fcemingly 
without  a  difference  For  r.tit  only  the  King's  ecclcfiaf- 
tical  cbaraitcr,  as  fuprcme  Ordinary,  but  alfo  the  fpc- 
cics  of  the  goods  claimed,  which  bear  fo  near  .1  rc-fem- 
blancc  to  thcfe  in  the  arcSdeaconry  of  Cltfltr,  which  was 
an  acknow'iedj;ed  Mortuary,  puis  the  matter  out  of  dif- 
pute.  The  King,  according  to  the  record  vouched  by 
Sir  EihvarJ  Coke^  is  entitled  to  fix  thingi,  the  Bifitop's 
beli  horfe  or  palfrey,  with  his  furniture;  his  cloak  or 
gown  and  lippel ;  his  cup  and  cover;  hi*  b.ifon  and 
ewer;  hisgoldring;  and  laftly,  his  waM  f<;«/<w,  his  mrw 
or  kennel  of  hounds.  Ste  2  Jnjh  491  :  2  Ccmm.  .5:6,  7. 

This  variety  of  cufloms,  with  regard  to  Mortuaries, 
giving  frequently  a  handle  to  exaciions  on  the  one  fide, 
and  frauds  or  cxpirnfive  litigations  on  the  other,  it  was 
thought  proper,  \>yj}nt.  21  Uat  8.  r  6,  \o  reduc-  them 
to  fome  kind  of  certainty.  For  ihi?  purpof-/,  ii  is  en- 
acted, '*  That  all  Mortuaries,  or  Corfe-prtfents,  to  p:ir- 
fons  of  any  parilh,  (hall  be  taken  in  the  fjIWing  man- 
ner; for  every  perl'on  who  does  not  leave  goods 
10  the  value  of  10  marks  (6/.  13*  4./.)  nothing; 
for  every  pt'ribn  who  leaves  goods  to  the  value  of 
10  marks,  and  under  30/  ,  3/  ^ti. ;  if  above  30/.  and 
under  4c/.,  6/.  Sd.  j  if  above  40/.  of  what  value  focver 
they  may  be,  loi.  and  no  more.  And  no  Mortuary 
ftiail  throughout  liic  kingdom  be  paid  for  the  death  of 
a»»y  feme  coven ;  nor  for  any  chiM ;  nor  for  ?.ny  one 
*of'fu;i  age  that  is  rot  a  housekeeper;  nor  for  any  way- 
faring man,  but  fuch  wayfaring  manS  Mortuary  Uiall  be 
paid  in  the  p:irifh  to  which  he  belongs. 

"  No  perfon  Ihnll  pay  Mortuaries  in  more  places  than 
one,  or  more  than  nnc  Mortuary  ;  and  no  Mortuiry  ihall 
be  demanded  of  any  hut  i«.  fuch  places  where  Mortua- 
ries are  due  by  cullom,  and  have  ufed  to  have  been  pr.id : 
alio  in  places  where  Mortuaries  have  been  o(  Icfs  valtic 
than  as  aforefaid,  no  perfon  lhaU  pay  any  mere  than  ha> 
been  accullomed. 

Z- 


'*  If  a  parfon,  vicar,  (Jc.  take  op  demand  more  than 
is  allowed  by  the  llatute  for  a  Mortuary,  he  (ball  forfeit 
all  he  takes  beyond  it,  and  40J.  more,  to  the  party 
grieved,  to  be  recovered  by  aftion  of  debt,  i^c." 

Since  this  llatute,  whereby  Mortuaries  arc  reduced  to 
a  cert.iiniy,  and  on  which  lland^  the  law  of  Mortuaries 
to  this  day,  an  action  of  debt  will  lie  upon  the  faid  (la- 
tute  in  the  Courts  of  Common  Law,  for  recovery  cf  the 
fum  due  for  a  Mortuary,  being  by  cullom  as  aforcfaid> 
although  before  that  flaiutc  they  were  recoveiabte  only 
in  the  Spiritual  Court :  but  as  fuch  a<!lions  ti3ve  never 
been  brought,  it  is  faid,  they  arc  Hill  recoverable  in  that 
Court  only.  H^/rt/.  Cletgym.  Lavj,  ^y^. 

Where  by  cullom  a  Mortuary  hath  not  been  ufually 
paid,  if  a  perfon  be  libelled  in  the  Spiritual  Court,  he 
lhall  have  a  prohibition  by  virtue  of  the  (latute  21  /f.  8. 
c  6.  And  upon  a  prohibition  the  cu(iom  may  be  tried, 
ij^i-.  2  Luizv.  1066:  3  Med,  268. — No  fuii  in  equity 
lies  for  a  Mortuary.  2  Strange  715. 

MORTUAklUM.  A  Mortuary,  Hath  been  fome- 
time;  ufed  in  a  civil  as  well  as  ejcclcfiaflical  fcnfe,  being 
payable  to  the  lord  of  the  fee.  Paroch,  Antiq.  470. 

MOSS-TROOPJlRS,  A  rebellious  fort  of  people  in 
the  North  of  Znglandt  that  lived  by  robbery  and  r£pine, 
not  ui.Iike  the  Torks  in  Irchnd,  the  Buccaneers  in  ^a- 
maiea,  or  Banditti  of  Italy  :  the  counties  of  Northuniher- 
IuhJ  and  Cumberland  were  charged  with  an  yearly  fum, 
and  a  command  of  men  to  be  appoinied  by  JuRices  of 
the  peace,  to  appreh.Mid  and  fupprcfi  them.    St<c  Jiats, 

4  Jac.  I .  1 :  1 5  t>  14  Cijr.  2.  C.2Z:  30  Car  z.  e.zi 
6  '  CO.  2.  e.  37,  and  this  DisJlioiiary,  titles  Mijlhtef^, 
Maliii'ut ;  Norl»erti-horders. 

MO  l'R,  A/o/rt,  S^Tt  gemote.^  Curia tfldci turn,  eowctt- 
tus  :  as  AU.'a  de  llerifdrdt  \  c.  Curia  i-tl  pladta  eomita- 
ti'S  de  Hereford.  In  the  charter  of  TAaud Emprefs,- 
daughter  of  King  Henrj  the  Firil,  we  read  thus ;  Scia- 
tij  me  feci£e  hhlcKem  de  Ciiouceil.  Corr.ium  de-  Hereford,, 
y  dedi^'e  ti  motam  Hcrcfordi.^  cum  tcfo  eafltHo,  tsV. 
Hence  Jiurgmote,  curia  vel cBiiventut  burgi\  Swainmote,. 
{uria  'I'd  corvenjui  miniflrerum,  j'cil  Jortji^^  Sic.  From 
this  alio  we  draw  our  word  mote  and  mont,  to  plead. 
The  S:oti  fay,  to  mute,  as  the  Mute  hill  at  5f(.wf,  i.  e. 
Mons  pla:iti  de  Srcna.  See  Fdc  tntU, 

Ttjf  v  r-.'.-A  was  ufually  r.pplied  to  thai  arguing  of 
ztSx-  -.15  fl'jdents  in  ilie  Inns  of  Court  and 

Ch.i.  .-  charter  cf  peace  between  King  Zte- 

;*4c.v  .i;ui  i_t..f;v  :Ur.}y^  afterw-irds  King,  it  is  taken  to 
figrti'y  a  fortrcfi,  '^-.Turrxs  de  London,  jwo/c  <// Wind- 
for,  the  tower  of  Lcitcoit-,  and  fortrcfj  of  H'lndfor^  Motf 
a'fo  fignifiesa  it  ir.ui>^g  pool  of  wat  rtokeep  hih  in. 

U  hk-wife  (ignifies  a  great  ditch  encompaiTnig  a  cadJe 
or  drtclling-houfe.  Ch^rt.  Aatii^. 

MOTL-BtLL,  01  Mci-ML  the  bell  fo  calied,  which 
was  ufed  by  the  Eaghji»  Saxp/is  to  call  people  togeihcr 
to  the  Citurt.  Leg.  £,i  Co-t/eJ/'.  e.  35. 

MOTEEK..  A  c'llto.nary  fervicc  or  payment  at  the 
we.v  or  court  of  tiic  lord:  from  v\hich  fon:c  pcrfons 
were  exempted  by  charter  cf  privilege.  Rot.  Chart, 

5  Jch.  m.  9. 

MOTHER'NCi,  A  caflom  of  vificing  parents  on 
Midlcnt  Siitfd^^       -e  LiTisiii  Jtr-(a!em. 

MOTlBILi  ^nc  that  may  be  removed  or  Jjf- 
p!accd,or  rather  a  vagrant.  FU:a,  1. 6,  c.  6. 

MOTION. 


MOTION   IN  Court. 


MOTION  IN  COURT,  An  occafiona!  applicaiioo 
to  ilic  Couit,  by  the  parties  or  their  counfel,  in  order  to 
ob[ain  fomc  Rule  or  Onier  of  Couft,  which  becomes  nc- 
CtiTiry  in  the  progrefsof  a  caufe.  -i^  Ccmnt.  304. 

A  Muiion  is  cither  for  0.  Ru/e  aA/alute  in  the  Arft  in* 
fiance, which  is  Ajmctimcs  moved  tor  in  c^cn  Court; 
and  lb:iici)Ries  merely  drawn  up  on  a  Motion-paper 
figncd  by  Counfel,  and  delivered  to  th=  Clerk,  of  tne 
Rules;  or  it  is  only  for  a  Ru.'e  to  /i-sav  cau/tf  or,  as  11  is 
commonly  called,  J/  Rule  ni/t,  i.  e.  unieji  caule  be  ihown 
to  the  contrary  ;  which  is  aftcrvyardi  moved  to  be  made 
•bfolote.  •r/V./'i  Praci.  K.  B. 

In  riating  ihc  ditierent  Motions,  in  the  following  f  x- 
XTAti  from  Tri/tf'j  Prai7:ci,  the  letter  A.  is  ufed  to  de- 
note that  the  rule  is  abjU-JUt  in  the  6rft  iuftance— A.  S. 
thai  it  it  dr>iu'n  up  ahjhluu  on  the  mere  fignature  of  coun* 
(el;  (ilirfe  are  called  Moiicmt  cf  Ceurji} — A.  C.  that  it 
cannot  be  bad  withouS4rt:/iy^«/  — N.  that  in  ihe  ^ll  tn- 
ftance  it  is  only  a  rule  A'^. 

Motons  are  of  a  tii-il  or  criminal  nature.  Of  the 
Uit^r  kind  is  the  Motion  I'or  an  anaebmtftt,  which  may  be 
moved  for  on  account  of  contemptuous  words,  Ipukcn 
of  the  Court,  A  ;  or  its  proccfs,  N  ;  tor  a  rcfcjc,  N  ; 
or  difobcdicDce  to  a  fubpccna,  or  other  procefs,  N  ■» 
againft  a  bheiifT,  fjr  not  returning  the  writ,  or  bringing 
ill  the  body,  A  ;  againll  an  attornrv,  for  not  performing 
hit>  undertaking,  or  otherwife  mifbehaving  himfelf,  N-  ; 
apainll  other  pcrfons,  for  non- payment  of  colTs,  on  the 
Mailer's  A'locaiur,  A;  for  the  non-payment  of  money 
generally,  N  ;  or  not  performing  an  award,  t^<.  N. 

An  *uachmcnt  for  ntilbehaviour  is  commonly  pre- 
ceded \.j  a  Motion  for  a  Kule  to  anfwcr  the  matters  of 
the  Atliuavit ;  and  the  party  being  taken  on  the  attach 
ment,  either  rctnaius  111  cullody  or  puts  in  bail  before  a 
Judge,  (for  he  i»  not  bailable  before  ih-;  Sheriff,)  10  an- 
fwcr interrogatories  to  be  exhibited  againft  him  ;  which 
Intcrrogdtones  muft  be  figned  by  counfel  j  and  if  judg- 
ment be  not  given  the  fame  term,  the  name  of  the  caufe 
ihould  be  inferitd  in  tiie  lift  of  Motions  appointed  to 
ccmcon  peremptorily  in  the  enluing  term.  R.  M.  34 
Ceo.  3  ;  5  T*.  Rtp.  474  :  TiMi  Prml.  K.  B. 

Motions  of  a  ti'vil  nature  arc  made  on  behalf  of  the 
plaintilf  or  of  the  d:-fen  iant.  On  behalf  of  the  PiaintiJ', 
they  are  either,  1  forfomethirg  tobedone  iiitbecumnion 
and  ordi'iary  couric  of  the  fuit,  as  to  increafe  iUues,  A  ; 
for  aro/iw/.'^ffl,  A  S;  or  judgment  on  demurrer,  fpecial 
X'crdict,  or  writ  of  error,  A  j  ftr  leave  to  enter  up  judg- 
ment on  an  old  v.arrant  of  atturncy.  A;  or  nunc  pro 
/unr,  N  ;  to  enter  up  judgment  and  lake  out  execution 
after  an  avvard,  whi  re  a  vtrditl  h.is  been  taken  for  ihe 
^-Uintiil '»  f.  curity,  N  ;  or  aft  r  a  vcrditl  for  the  plain- 
tiff acairtlt  one  oi  (cveial  underwriters,  where  the  reft 
hdve  agreed  to  be  bound  by  it,  N  ;  or  to  take  out  e^e- 
lion  pendinj"  a  wri:  of  Error,  N  ;  to  amend  the  plead- 
ing* or  other  proceedings  in  the  courtc  of  a  fuit,  N  ;  or 
to  fct  .tfidc  a  iu.'^mento!  A'm  pros, or 0/ A'oa  ji/tr ,^  ;  or  a 
\crdi;t,  or  inquintion,  N  :  Or,  2.  they  are  for  lomcthing 
to  b*"  done  out  of  the  common  and  ordinary  courfe  of 
the  fuit;  as  for  the  defcndmt  to  abide  by  his  plea,  A.  S; 
to  refer  it  to  the  Mailer  10  aftcfs  the  damages,  without  a 
uric  of  inqa'iry,  N  ;  fur  the  execution  of  a  writ  of  in- 
quiry before  a  Judge,  N  ;  or  to  have  a  good  Jury  upon 
tne  execution  of  fuch  wiit,  A  ;  for  a  trial  at  bar,  or  in 
an  adjoirjntj  LOiniy,  N  ;  for  a  view  in  trefpafs,  A.  S  ; 


in  other  cafes,  N;  or  fpecial  jury,  A  S  ;  to  have  wrt- 
ntfles  examined  on  interrogatories,  A.  C  ;  or  for  leave 
to  infpccl  and  take  copieit  ot  books,  coutt  rolls,  t^c,  or 
to  have  then  produced  at  tlie  trial,  N. 

Onbchalf  of  the  Deftndant  motions  may  be  confidered 
as  they  ariic  and  fuccecd  one  another  in  the  courfe  of 
the  fuit.  Before  declaration  :  they  are,  to  qualh  the 
vvrii,  N  ;  jullify  bail,  A  ;  reverfc  an  ouiUwry,  N ;  or, 
after  leveral  ruK-s  for  time  to  dcc!an\  thst  the  plaintlft 
declare  peremptorily.  A.—  After  declaration  :  they  art-, 
to  ff  t  afidc  an  interlo'vuttry  judgment  (or  irregularity; 
as  being  figncd  contrar)  to  good  fjith.orupon  an  afiida- 
vjt  of  merits,  N;  to  fct  afide  or  ftay  proceedings  in 
adtions  upon  bail-bonds  or  in  other  actions  if  irregular  or 
untound;d,  N  ;  ai-d  if  the  defendant  is  a  prifoner  to  dif- 
cnarge  nim  out  of  cuflody  u'lon  comnon  hail,  N;  or 
It  tne  proceeding,!  are  tegular,  to  lUy  ttiem  upon 
terms,  N  ;  to  compound  penal  anions,  A.  C ;  change 
the  venue,  A  ;  confulidatc  actions,  N :  or  lirike  out 
fuperfiuoos  counts,  N  ;  for  time  to  plead  or  reply,  {5V, 
un^cr  fpecial  ctrcumftances,  N ;  to  plead  feveral  mat- 
ters, or  pay  mo'icy  ii.iu  Court,  A.  S  ;  to  wiihdmw 
the  general  IfTue  and  ptr-ad  it  dt  tio^vs,  with  a  uctice 
of  fet-ofF;  or  upon  paying  money  into  Court,  to  add 
or  withdraw  fpecial  pleas,  all  thcfc  are  generally,  A; 
but  fomctimcs,  N;  to  pay  the  ilfiie  money  into  Court 
in  a  fxi  ram  adion,  N  ;  (fee  Penal  AiHion  ;)  to  put  off  a 
trial  if  the  defendant  is  not  ready,  N  ;  or  if  the  plaintiff 
will  not  proceed  10  trial,  A  ;  or  inquiry,  A  ;  cr  forjudg- 
mcnt  as  in  cafe  of  a  nonfult,  N  ;  in  nrreli  of  judgment, 
N  ;  or  for  a  fuvgellion  after  verdiil  to  entitle  the  de- 
fendant to  coils,  N;  to  fct  afide  an  execution  and  dif- 
charge  the  defendant,  or  rellore  to  him  the  money  le. 
vied,  or  to  retain  it  in  the  Sheriff's  hands.  N. 

The  defendant  alfo  as  well  as  the  plaintiff  may  move 
fi'T  z  ecKciJ/u/Ht  A.  S,  orjuilgmcnt.  A,  on  a  demurrer, 
fpecial  verdict,  or  writ  of  error  :  to  amend,  N  ;  for  a 
trial  at  bar,  or  in  an  adjoining  county,  N  ;  for  a  view  or 
fpecial  jury,  A.  S  ;  to  have  witneffes  examined  on  inter- 
rogatories, A.  C  ;  or  for  leave  to  infpe»a  and  take  co- 
pies of  books,  court-roIU,  bV.  or  have  tiiem  produced 
at  the  trial,  N  ;  to  fct  afidc  a  verdicl  or  inquifition,  N  : 
either  party  may  likewile  niove  to  make  a  Judge's  order, 
fubmilfion  to  arbitration,  or  order  of  At/i /rmi,  a  Rule  of 
Court,  A ;  to  enlarge  the  time  for  makni^  an  award* 
A.  C  ;  to  fee  afidc  an  a«turd  or  Judge's  crder,  N  ;  for 
the  Mailer  to  make  his  report,  A ;  or  review  his  taxa- 
tion, N. 

There  are  fomc  Motions  peculiar  to  the  action  of 
Ejtitmenty  fuch  js  for  judgment  ag.iinft  the  cafual  cjcft- 
or;  generally  A.  S  ;  but  where  there  is  any  thing  pt'cu- 
Iia,r  in  the  fertile  of  tne  declaration,  it  fhould  be  men- 
tioned to  the  Court;  and  where  the  affidavit  of  fervice 
is  dclL-ftive,  ihey  will  give  leave  to  flic  a  fupplemental 
one;— that  fcrvireon  the  tenant's  fon, daughter,  may 
be  deemed  good  fervice,  N  ;  tor  tne  landlord  to  be  ad- 
mitted defendant  inllrad  of  the  tenant,  A.S;  or  lor 
leave  to  take  out  execution  in  fuch  cale  againll  the  ca- 
fual ejcolor  after  the  tani^icid  has  failed  in  nis  defence, 
N.  See  thi*  Didlionary,  ui\c  EJe^tateut, 

There  are  alfo  other  motions  not  neceffarily  con- 
nefledwith  any  aflion  ;  at  to  (et  aftde  an  annuity,  and  de- 
liver up  the  iecuri:ies  to  be  cancelled,  tjc.  N.  Sec 
n^d'j  PracK  JC.  J3, 

An 


MOTION    IN  Court. 


An  aliaclimcnt  for  non-payment  of  colls,  and  againft 
the  Shcriir  (or  nnt  return'ng  the  writ,  may  be  moved  for 
Ihe  lall  day  of  term,  i  Burr.  651  :  5  Burr.  26S6.  But 
a  Motion  to  anfA-er  the  mattcrt  of  an  affidavit  cannot  be 
madcon  that  day.  4  Burr.  2^02  ;  or  any  Motion  which 
would  oprrutc  as  a  llay  of  proceedings,  unU-fs  it  appear 
to  the  Court  that,  under  the  circumltanccs,  it  could  not 
have  been  made  earlier. 

A  Motion  is  in  general  accompanied  with  an  afH Javir, 
ftiid  lomctimes  preceded  by  a  notice.  The  affidavit  (hould 
be  properly  iniitled,  and  contain  a  lull  llAcmcnt  of  all 
the  circumiiances  ncccffary  to  fupport  the  :ip^>lication  ; 
and  the  rather  as  it  h  a  ru;c  not  to  reci-ive  any  fupplc- 
mentary  affidavit  on  Ihewiiig  caufe.  2  Ttrm  Rtp.  644. 
Motions  ;ind  alT:davits  for  attachments  in  civil  luits,  are 
proceedings  on  the  civil  tide  of  the  Court,  until  the 
attachments  ilfoe,  and  arc  to  be  intiilrd  with  the  names 
of  the  panics.  3  Ttrui  Rrp.  253.  But  as  foon  as  the  at- 
tachments iffue,  the  proceedings  are  on  the  Crown  fide  ; 
And  from  that  time  the  King  w  to  be  named  as  the  pro- 
fecutor.    3  Ttrm  Rep.  133.  253*    And  where  a  fub 
Diiflion  to  an  award  is  made  a  Rule  of  Court,  under 
the  flaiute,  tlicre  being  no  aitiioRt  the  allidavits  on 
which  10  apply  for  an  attachment  for  difobrying  the 
ai^ard,  need  not  be  intitled  in  any  caufe>  but  the  atli- 
davit  in  anfwer  muft.   3  Ttrm  Rep.  6?i.    An  affidavit 
fwom  before  the  attorney  in  the  caufe  cannot  be  read, 
except  for  the  purpofe  of  holding  the  defendant  to  fpe- 
cial  b.iit.  TiiiJ.    And  where  an  affida\it  is  made  before 
a  comniifnoner  by  a  pcrfon  «ho  from  his  fignaturc  ap- 
pears to  be  illiccraic,  the  commtflioner  takmg  the  affi- 
tlavn  iliall  certify,  or  (late  in  the  jurats  that  it  was  read 
in  hit  prcfence,  to  the  pirty  malcing  the  fame,  who 
fccmcd  pcrfedly  to  underlUi\d  it,  and  wrote  his  tigna- 
turc  in  the  prclcKce  of  the  commillioner.  R.  E  31  G  3. 
4  Tt>m  Rt/).  284.  The  notice  ot  Motion  though  fcldom 
ntceilary,  h  frequently  given,  in  order  to  fave  time  and 
cxpcn:e;  by  affording  the  adv-erfe  party  an  opportunity 
of  ftiewing  caufe  in  the  firll  inrtaic?,  or  by  inducing  the 
Court  to  difallow  the  cofts  of  proceeding!  taken  aMer 
the  notice,  and  before  the  Motion.     I'hc yiar.  14  CVo  j. 
c.  17,  requirrs  notice  cf  M-j:i'jn,  fur  jjti^meni  as  in 
cafe  of  a  nonfuit;  but  in  the  Court  of  K.  H.  the  Rule  to 
fltew  caufe  ii  deemed  2  futiicirnt  notice.  Butit 
is  othrr.vifcm  C.  E.  See  i  //.  Bltui.  527. 

The  Kule  to  (hew  cajfe  is  drav^-n  up  for  a  parttcuUr 
day  in  term.  prcviou.<  to  which  it  fhould  be  duty  fcrvcd. 
To  bring  a  party  into  contempt,  a  copy  of  the  Rule 
riuft  be  perjuiutUf  fcrved,  and  the  ongitial  at  the  fame 
time  fhewcd  to  him  ;  in  other  cafes  the  fame  degree  nf 
flriAncl^  is  not  required  in  the  fervice  of  the  Rule,  but  it 
is  fufticicnt,  without  Viewing  the  original,  tu  leave  a 
copy  of  it  with  any  perfi-n  rcprefcniing  the  party,  at  his 
dwelling  houfe  or  place  of  abode.  3  Ttrm  Rep.  351. 
And  when  a  Rule  is  obtained  to  let  afidc  prcccedings  fur 
irregularity,  and  to  llay  proceedings  in  the  mean  time, 
the  proceedings  arc  fufpcndcd  for  all  piirpofet  ;ill  the 
Kulc  i*  difchargcd.  4  Ttm  Rep.  176. 

On  the  day  appointed  for  that  purpofe,  the  Coonfel 
for  the  party,  called  upon  by  the  Rule,  may  Hiew  caufe 
againll  it,  either  upon  or  without  an  affidavit  as  circum- 
ftances  require.  But  an  offtcc  copy  mult  he  tirll  taken 
of  the  Rule,  and  of  the  affidavit  upon  which  it  v.a> 
graoicd  ;  or  utherwifc  Counfcl  cannot  be  heard.  Vic- 
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vious  to  fhewing  caufe,  it  is  ufoal  to  deliver  over  the  affi- 
davit anainft  the  Rule  to  the  Counfel  for  the  Rule,  t^ho 
has  8  right  to  make  any  objetlion  appearing  00  the  face 
of  it ;  and  if  aduubi  artier,  upon  the  ttaiemcnt  of  the  f^^l 
contained  in  the  alHJavit,  it  is  infpe>^ed  by  the  judges, 
or  read  by  the  otliccr  of  the  Court :  when  an  a.:i.Uvit 
his  been  made  ufe  of,  but  not  before,  it  may  be  nlel,  in 
order  that,  if  it  be  not  true,  the  party  may  be  indicted 
for  perjury.  TUJ'j  Rrn£i.  K.  B. 

It  caufe  be  not  (hewn  on  the  day  appointed,  the  Coon* 
fcl  for  the  party  obtaining  ihl  Rule  may  move,  i^c  ncvt 
day,  to  make  it  abfuluic;  which  is  done  as  a  matter  of 
courfc,  if  no  caufe  be  (hei^n,  on  an  affidavit  of  fcrvite. 
But  it  frequently  tljnds  over  by  confcnt  of  the  parties,  cr 
for  the  accommodation  of  Counfcl,  till  a  fubfcq^uent  day, 
when  the  Counfcl  on  either  fide  may  bring  it  on,  by 
moving  to  make  the  Rule  aHl  iutc,  or  to  difchargc  it; 
though  if  not  brought  on,  or  eid.irgcd  during  the  tame 
term,  it  falls  ;o  the  ground.  Wnen  the  Co  nicl  for  the 
party  obiaining  the  Rule  is  not  ready  to  fupport  it,  be 
may  mi»ve  tu  enlarge  the  Rule  till  a  future  day  in  the 
fame  or  next  term,  which  11  pretty  much  of  courfe,  when 
it  >>  in  his  own  delay  ;  but  o'.hcrwifc  the  Court  will  nt  t 
eni  irgc  the  Rule  without  confcnt,  or  fome  evident  nc- 
cctUiy  ;  and  they  will  never  eiilarpc  the  plaintiff's  Rule, 
when  it  would  have  tlic  cffcfl  of  continuing  the  defend* 
ant  in  cullody.  In  like  manner,  when  the  Counfcl  for 
the  party  called  uoun  by  the  Rule  is  not  prepared  to 
fhcw  ciufe  againft  it.  tie  may  apply  to  cnhrgc  the  Rule 
till  a  future  day,  which  is  a  matter  of  right  if  the  Rule 
was  not  fervcd  in  lime,  fo  as  to  give  the  party  an  op- 
portunity of  anfwcring  it ;  but  oiherwifc  the  Court  m  iy 
impofc  upon  him  what  terms  they  think  proper,  and 
they  commonly  require  him  to  file  his  affidavits,  fo  at 
to  give  the  advcrfe  patty  an  opportunity  of  infpefling 
ihcm,  previous  to  the  d.iy  appointed  for  flicwing  caufe. 
In  cafes  of  urgency,  the  Court,  towards  the  end  of  the 
term,  will  fumctiraes  cnhirge  the  Rule  till  a  day  in  the 
vacation,  when  it  i«  to  be  brought  on  before  a  judge  at 
Chambers.  TUti's  PrttSl.  K.  B. 

On  fhcuiDg  caufe  ayalnii  tlic  Rule,  the  Court  cither 
make  it  abiblute,  or  difchargc  it,  and  that  either  with  or 
without  the  culls  of  the  application ;  or  fuch  cnfli  are 
dircftcd  to  abide  the  event  of  the  fuit ;  according  to  the 
difcretion  of  the  Court  under  all  the  circumitanccs  of 
the  cafe. 

(11  heating  Mctioni,  the  courfe  formerly  was.  to  begin 
every  day  with  the^n/cr  Counfcl  witl<iii  the  bar,  and 
then  to  call  to  the  next /tnior,  in  order,  and  fo  on,  as  long 
ai  it  W.1S  convenient  to  the  Court  to  fit,  nnd  to  proceed 
again  in  the  f.itnc  manner,  upon  the  next  and  every 
fubfcquent  day,  although  the  bar  had  not  been  half*, 
or  pcrhnps  a  quarter  j^onc  through,  upon  any  one  of 
the  forif^cr  days;  fg  that  the  jymtrt  were  very  often 
oblig'-d  to  attend  in  vun,  without  being  able  to  bring  on 
their  Mw:ioiij  for  mmy  fucceffive  days.  1  Utrr.  57. 
'11  is  1  . 1  lice  bearing  hard  upon  jut^tor  Counltl,  Lord 
JV.#«//»>4f..;  introduced  a  different  Rule,  which  has  ever 
ftttce  been  adhered  to  ;  of  going  quite  through  the  bar, 
even  to  the  youngefl  Couvifcl,  before  be  would  begin 
again  with  thc/^Afori ;  even  though  it  fhouIJ  happco  to 
trikc  up  two  or  more  davs,  before  a!l  the  Motions,  which 
uerc  ready  at  ihe  bar  uponihc  fiiH  day,  coiild  be  heard. 
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Parucuhr  days  are  appointed  for  cerUm  banners,  as 

Tif/J^if  and  Friday,  wKich  arc  calltd  paptr  dayi,  for 
going  tlirjugh  ihc  paper  of  caufi:*,  uhcttH  rcn,-tihims 
have  been  moved  for,  on  ibc  civil-Ode;  and  Ifidit/Jiij 
and  SaturJay  iot  tranfading  bulincfj  on  [he  Cro-vn-tidr. 
All  Motkiiis  or  Rules  in  matters  of  length  or  confc- 
quffnce.  a'c  appuinted  for  particular  days,  nnd  cillcd  on 
£rt1.  Special  caui'ci  arc  to  be  argued  in  tbe  fame  order 
tScy  arc  crvtcred  in  I'lc  paper,  and  not  to  be  enicreJ 
anew  or  put  oiT,  without  a  fpcclal  appiicatioj  to  the 
Coait ;  and  all  enlarged  rulia  mud  come  on,  pei  tmitortly 
dming  the  firft  week  of  the  term.  If  a  Rule  he  made 
abl'oluce.  or  di>'..hargcd,  by  furprifet  the  Court  u  ill  open 
it;  a.id  if  by  millake  it  be  drawn  up  wrong,  they  will 
order  it  to  be  fct  rigl  c.  See  Ti-V*  Prtt^.  K.  B»  and  the 
variouj  atichorittcs  mere  ciicd. 

Manday  \\  a  fpectal  day  for  Motions  ia  B,  R.  by  the 
arcieiit  ccurfe ;  bui  thry  are  made  upon  any  day,  ai>  the 
bulinefi  of  the  Ci  urt  will  permit.  2  Ltt,  20S,  zio. 

In  the  Chatictry,  dun.ig  term,  every  Tbur/dnyu  x 
day  for  fealing, :tni  Mi.'iionj;  ai  d  Tiufdayi  and  Hat^rdayj 
are  days  for  Motions,  as  nre  the  fird  und  tail  days  of 
the  term:  in  vacation,  only  ftal  days  apj-oinieJ  by  the 
l^ord  Chancellor,  are  dayi  ot  ^i'ouon. 

After  Mjiion  in  arrell  of  judgTicnf,  no  Motion  fliall 
be  for  a  neAr  trial ;  but  af:cr  Motion  for  a  new  trial,  one 
may  move  in  arrr>l  of  judgment.  2  Sa/i.  647.  See  titles 
T rial ;  J>-rijJ  cf  Judgment . 

In  B.  R.  one  ought  not  10  move  the  Court  for  a  Rule 
for  a  thing  to  be  dorc»  which  by  tlic  common  Ru'cs  of 
praftice  may  be  dour  without  moviig  ilie  Court:  nor 
(ball  the  Court  be  moved  fordoing  what  is  againll  the 
praifticc  of  the  Court :  one  ought  not  to  move  for  fe- 
vcral  things  in  one  Motion  ;  and  where  a  Motion  hath 
been  denied,  the  fame  matter  may  not  be  movrd  again  by 
another  Ccuni'cl,  without  acquainting  the  Court  thereof, 
and  having  their  leave  for  the  fame.  Every  pcrfun 
who  makes  a  foicmn  argument  at  the  bar  \i  al!owed  by 
the  Court  a  Motion  for  his  argument.  2  Ul.  Abr.  20^, 
310.  But  Counfcl  cannot  move  fur  his  ^rj^uinent  in  a 
jna'ier  of  courfe  in  the  paper,  in  B.  R-  i  li'tlj  76. 

If  there  be  divers  Rules  of  Court  made  in  a  caufe, 
and  the  party  intends  to  move  thereon,  he  mufl  produce 
the  Rule  lill  made  in  the  caufe,  and  move  upon  that: 
but  it  is  nccclTary  to  have  all  the  Rules  and  copies  of 
the  afHdavits,  to  faiisfy  the  Court  how  the  caufe  hath 
bean  proceeded  in,  and  how  it  Aands  in  Court;  though 
the  lall  Rule  \\  the  moll  material  :  and  where  a  Motion  is 
made  to  fct  afide  a  Rule  grounded  on  an  affidavit,  a  copy 
of  the  affidavit  muH  be  produced,  that  the  Court  may 
be  informed  upon  what  grounds  the  Rule  was  made, 
and  jud^e  whether  there  be  caufe  (hewn  upon  the  Mo- 
tion fuhicient  to  fct  afidc  the  Rule.  Pufch^  13  Car, 
B-  Jt.  Htl.  1649. 

If  any  thing  be  moved  to  the  Court  upon  a  record, 
the  record  is  to  be  in  Court,  or  the  Court  will  make  no 
KmTc  upon  furh  Motion.  HiU.  22  Car,  B.  R. 

For  the  reafonsof  thcfeveral  Motions  as  arifing  from 
the  progrcfj  of  a  caufe  through  the  Courts  from  the 
commencement  of  the  aftion  to  execution;  which  Mo- 
tions form  the  greaiefl  part  of  the  •viji/'le  prailUt  of 
Courts  of  Law;  See  Eunsmm,  Dial.  2.  ^  26—40:  and 
this  DiAtonary>  tide  Praitin,  Sec  alfo  ym.  Abr,  title 


MOVE.ABLBS.  All  fort^  of  things  novcable  are  m« 

eluded  under  the  name  of  things  pcfioraJ,  or  are  per- 
fon  j  cilate,  i.  e.  all  thofe  things  which  may  &ttcud  a 
man's  perfbn  wherever  he  goes.  See  2  Cbmm  e.  24. 

MOULT,  An  old  E»^iija  word  for  a  mow  of  corn, or 
hay  ;  maih  fcen'!,  ire.  Parach  Aaii^.  401 . 

MOL"  ;       ^    >.  Sic  Kxjaatt. 

MO  alflnn  or  outcry,  to  mount  atKl 

make  fc  1.   .-^itiun;  memtoced  in  the  Aacutes 

//«•».  S-  * 

MUFFUL^,  Winter  gloves  made  of  ram-ikins.  In 
Lf^.  Htn.  I.  c.  70,  they  are  called  Mutfiuett  and  fomc* 
lime  11  Mujfla. 

MULCT,  MidJa.J  A  fine  of  money  fct  upon  one, 
for  fomc  fault  or  mirdemeacor ;  fires  laid  on  fliips  or 
goods  by  a  company  of  trade,  to  raifc  money  for  the 
maintenance  of  ccnlul:,  U?ir,  are  called  Mu,'.ij.  Mtrcb, 
Did. 

MULIFR,  As  ofed  in  our  law,  feems  to  bs  a  word 
corrupted  frr  m  mcitcr^  or  the  ¥r.  meiUeur  \  and  fignifics 
the  lawful  ifiue,  bom  in  wrdJock,  though  begotten  be- 
forf,  preferred  btfore  an  elder  brother  born  out  of  matri- 
mony. Seey?.!/.  9  Hci.  6.  r .  1 1  :  Smifb^s  Rtfub.  Ak^I, 
lib.  3.  <-.6.  But  by  0!aitvi/,  h^fol  ilTuc  are  laid  to  be 
Muii/r,  not  from  mtltsr,  but  bccaufe  begotten  r  mulstrtt 
and  not  r;r  cascubina ;  for  he  calls  fuch  ifUie mM/itra^ 
toft  oppoGng  theaa  10  baflards.  C/n.iv.  lib.  7.  r.  1.  It 
appears  to  be  thus  ufcd  in  SecilsKd  alfo ;  Situt  faying, 
rnu/ieroiUi  /iiiuj  U  a  lawful  fon,  br^i  iicn  of  a  lawful  wife. 

If  a  man  hr.rh  a  fon  by  a  womsii  before  marriage, 
which  is  a  baHard  and  unlav\ful,  a  .d  afscr  he  marries 
the  n:o'.her  of  the  batUrd,  and  they  have  another  fon, 
this  fccoiid  foa  isMJttr  and  lawful,  and  (hall  be  heir  to 
his  father,  hut  the  other  cannot  be  heir  to  any  man; 
and  they  arr  dillingu^fhed  ia  our  old  bot'ks  with  thii 
addition,  Bajiard  ti^^i^  and  M^htr  pidijni.  Ce.  Lit, 
170,  245. 

Where  a  man  has  iflue  by  a  woman,  if  he  afterwards 
marries  her,  the  ifluc  is  Muhtr  by  the  ci*il  law  ;  though 
not  by  the  laws  of  E  tglajtd,  z  Inji.  99:  5  Rtp.  416. 
Of  ancient  time,  JliV/Wr  was  taken  /or  a  wife,  as  it  is 
commonly  ufed  for  a  woman,  particuUrly  one  not  a 
maid  ;  and  fomctimes  for  a  uiJow  ;  but  it  has  been  held, 
that  a  virgin  is  incluied  under  the  na.ne  MuUtr.  See  C«, 
Ul.  170,243:  2/^,^.434:  this  Diitionary,  title 
tard:  and  2  Comm.  24^ 

MULIER  I'V,  The  being  or  condition  of  a  mklitr, 
or  lawful  iflue.  Co.  Ln.  b. 

MULLONES  1  (INI.  Cocks  or  ricks  of  hay. 
rccb.  An'iq  f.  401.  Hence  in  old  EngUfit  a  mWr,  now  a 
mow  of  hay  or  corn.  CovutU.  See  \Uult* 

MULMUTIN  LAWS    Sec  Mdmatian  La^vi. 

MULNED.A,  A  place  to  build  a  water.mill.  A/m. 
ii.  p.  384. 

MULT^E,  or  MULTURA  EPJSCOPf,  Js  derived 
from  the  Laiin  word  muU/a^  for  that  it  was  a  fine  given 
to  the  King,  that  the  Bifhop  might  have  power  to  ~ 
make  his  bit  will  and  teilament,  and  to  have  the  pro- 
bale  of  other  men's,  and  the  gtan:ing  admioiflrations. 

Z  Infl.  491. 

MULTIPLICATION  OF  GOLD  .AND  SILVER, 
Was  prohibited  and  declared  to  be  felony  by  fiat.  5 
HfH.  4,  f.  4.  Which  rtatute  was  made  on  a  prelumpiion 
that  perfons  fkilful  in  chemilb-y,  cculd  multiply  or 
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augment  ihcfe  mmls, by  changing  oilier  metaJsinto  gold 
or  filvcr ;  and  ihc  endeavours  of  fome  perfons  in  making 
ufe  of  extraordinary  methods  for  the  producing  of  gold 
and  fiK'cr,  and  finding  out  the  philofophcr's  ftone,  wert 
found  to  be  To  prejudicial  to  the  public,  from  the  I'lvifh 
wifte  of  many  valuable  materials,  and  the  ruin  of  many 
fimilies  by  fjch  ufclcfs  expences,  that  they  occafioncd 
ths  above  Ilatute.  But  the  rctlraint  thereby  tiaving  no 
other  elFeil»  from  the  unaccountable  vanity  of  thofe  who 
fancied  thofe  attempts  pradltcable,  than  to  fend  ihcm 
beyond  fea  to  try  their  experiments  with  impunity  in 
other  countries,  the  flat,  5  Hen.  4.  c,  4,  was  at  hift  re- 
pealed by  fiat.  I  W.  \^  M.  c.  30.  Sec  Djer  88  :  I  Hazi-i. 
P.  C.    18.  §  12. 

This  repeal,  it  19  faid,  was  obtained  by  the  learned 
and  celebrated  Rolu  t  Boj/e  i  who  was  himfclf  an  excel- 
lent chemid,  and  in  fome  meafure  a  favourer  of  what  is 
called  JUhjmyt  or  the  art  of  obtaining  the  Philo/opbtt  's 
Sanf,  for  the  tranfmutatton  of  metals. 

MULTITUDE,  muItt(iiiio,'\  According  to  fome  au- 
thors muft  be  ten  perfons  or  more  :  but  Sir  Eu'w.  Coke 
fays,  he  could  never  find  it  rertraincd  by  the  Common 
law  to  any  certain  number.  Co.Lit.i^j.  See  title  A*«/. 

MULtO  FORTIORI,  or  A  MINORI  AD  MA- 
JUS,  Is  an  argument  often  ufed  by  LitiUion,  and  is 
framed  thus :  '*  If  it  be  fo  in  a  feoffment  palling  a  new 
light,  much  more  it  is  for  the  reditmion  of  an  ancient 
right,  yr."  See  Co. /.!>.  253.  5«  260,  o. 

MULTO,  MUriLO,  MOLTO,  MUTO,  MUT- 
TO,  A  mutton  or  flieep,  or  rather  a  wether,  ^uia  itfii- 

cuUf  mutitttli.  Ctnxtl. 

MULTUNES  AURI,  Pieces  of  gold  money  im- 
prcft  with  an  Agnui  Dei^  a  flieep  or  Iamb  on  the  one  fide, 
and  from  that  figure  called  Multoncs,  'I'bis  coin  was 
more  common  in  Franctt  and  lomctimcs  current  in  Eng- 
AfffY,  as  appears  by  a  patent,  53  Ed.  i,  cited  by  Sptlman  ; 
though  he  had  not  then  confidercd  the  meaning  of  it. 

MULTURE,  t>:o!ifuvayc\muJt:a-a.'\  The  toll  that  the 
miller  takes  fur  grinding  corn.  CcweL 

MUM,  A  ftroTig  liquor  brewed  from  wheat,  oats, 
and  ground  beans. — It  is  one  of  the  articles  fubjcft  to 
the  regulation  of  the  Excife-laws.  Sec  that  title ;  and 
JIat.  27  Geo.  3.  15,  impofmg  the  duty  on  Mum  made 
or  imported.  Bnm/ivUk  is  the  moil  celebrated  place 
for  brewing  this  liquor. 

MUMMING,  from  Teuton.  Mumment  to  mimick.] 
Antic  divcrfions  in  the  CAr/,^/wa/ holidays  to  get  money 
and  good  cheer.  Mummers  to  be  impiifoned,  fiat. 
3  Htn.  8.  e.  9. 

MUNDIIRECH,  from  Sax.  «W,  mooitio,  defenfio, 
&  hriett  frailio.J  T\>U  is  mentioned  among  divers 
crimes,  as  /«<■;(  ftudic,  lo-Jio  majijlaiis.  ISe.  Sfiehn.  CleJ). 
Some  would  h.ive  Mundbrech  to  fignify  an  infringement 
of  privilege;  though  of  Uler  times  it  is  expOHided  clau* 
faritm /mJicKfm,  a  breach  of  mound>,  by  which  name 
ditches  and  fences  arc  called  in  many  parts  of  En^Jami : 
and  wc  fuy,  when  lands  are  fenced  in  and  hedged,  that 
they  are  mounded.  Sec  the  next  article. 

MUNDR.  Peace;  Tience  MunJebrece  a  breach  of  it. 
Ics-  H.i.c.  37. 

MUNDEBURDE,  MundthurJum,  from  Sax.  munJ, 
i.  e.  tute'.ex,  and  bcrdox  hrh^  \  t.  Jiikj.iJJhr.  A  receiving 
tnio  favour  and  prote^lion.  CcnveL 

MUNDICK  ;  Sec  -VW. 
Vol.  li. 


MUNICIPAL   LAW.  U  defined   by  Wu/Jtjf^me, 

(  I  Cornw.  I'irroJ.)  «'  y/  rule  eivil  eondu.'i  pn/crthd  hf 
the  Supreme  Pciver  in  a  States"  and  for  this  definition  he 
gives  his  rtafons  at  large,  to  which  we  refer  liie  reader. 
See  alfo  ihii  DiilionAry,  tide  Laiv. 

MUNIMENT-HOUSE,  Mmimen.]  In  cathedral 
and  collegiate  churches,  caftles,  colieges,  or  public 
buildings,  is  a  houfc  or  little  room  of  llrcngih  ;  piirpofely 
made  for  keeping  the  fcal,  evidences,  deeds,  ch.irters, 
writings,  h't.  of  fuch  church,  college,  (^c.  Sjch  evi- 
dences of  title  to  eilaici,  whether  of  public  bodies  or 
private  perfons,  being  iAl\c\}  MuKmt/jtt,  (corruptly 
menu,)  liom  wwwff,  10  dcft-nd  j  bccaufc  inheritances  and 
poftcflions  are  defended  by  ihcm.  ^ /'fi.  170:  law 
Terms ;  Sttiis.  5  /if.  2.  f.  8  ;  35  //.  6.  e.  37. 

MUNIMEN'i'S,J*/K»»>flj>ra.]  ScctheprcccJingarticle, 

MUNUS  ECCLESIASTICUM,  The  confecrated 
bre.id,  out  of  which  a  little  piece  is  taken  font  commu- 
nicant. Men.  Jt^I.  ii.  838. 

MURACJE,  Mureigtum.]  A  re^fonablc  toll,  to  be 
taken  of  every  cart  and  horfe  coming  laden  through 
a  city  or  town,  for  tiie  building  or  repairing  the  public 
wall*  thereof,  due  tithcr  by  giant  or  prefcription :  it 
fccms  to  be  a  liberty  granted  to  a  town  by  the  King 
for  the  collefting  of  money  towards  wallinjj  the  fame. 
See  fiat.  3  EJ.  i.  f .  30  :  2  Infi.  z22.  The  fcrvice  of 
work  and  labour  done  by  inhabitants  and  adjoining  te- 
nants in  building  or  repairing  the  walK  of  a  city  or 
caftle,  was  called  murorun  operatio  ;  and  when  this  pcr- 
fonal  duty  was  commuted  into  money,  the  tax  fo  ga- 
thered was  called  Murage.  Paroth.  Attitq.  114.  In  the 
city  of  Ch.fia-y  there  arc  two  ancient  officers  called  Mu~ 
rengen,  being  two  of  the  principal  aldermen,  yearly 
chofcn  to  fee  the  wails  kept  in  good  repair ;  for  the 
maintenance  of  which  they  receive  certain  tolls  and 
Cufloms. 

MURALE,  The  city  wall.  Huntingd.  lib.  8.  p.  392. 

MUKATIO,  A  town  or  borough,  furroundcd  with 
walls.  Bnmpt.  Vit.  K,  Stiph. 

Ml'RDER  :  See  Ihmiade  III,  3. 

MURORUM  OPERA'liO.  The  fcrvice  of  woilc 
and  labour  done  by  inhabitants  and  adjoining  tenants  in 
building  or  repairing  the  walls  of  a  city  or  caftlc.  From 
which  duty  lome  were  exempted  by  fpecial  privilege. 
So  King  litfiry  \\.  granted  to  the  tenants  within  the  ho- 
nour of  Pf  'alhr.gforJt  Ut  ftiieri  fint  ds  aperatimibtn  cafiel- 
loruhi  ^  rtiurorum.  Pareeh,  Antiff.  114.  When  this  pcr- 
fonal  duty  was  commuted  into  money,  the  tax  fo  ga- 
thered was  called  Co^cel.  See  Murage, 

MUSCOVY  COMPANY  j  See  /it'J!ii  Compa»y. 

MUSICIANS.  The  Mufici.ms  of  England  were  in- 
corporated by  King  Charht  \\.  uttno  1670.  See  Minfireis, 

MUSI. INS  ;  Sec  titles  Ltnen;  Nui-tgathn  Aels, 

NJU^S.A,  Lf.t.^  A  mofs  or  m.irih  ground  ;  alfo  a 
place  where  fedge  grows ;  a  place  over-run  with  mofs. 
Ccuic! :  Mou.  I.  426. 

To  MUSTER,  from  Fr.  Meufire.]  To  fliew  mcit, 
and  their  arms,  that  arc  foldieri,  ind  inrol  them  in  a 
book.  T.rmi  de  Let.  SeeiAileiSalOen  ;  Courtt  AhrrJat. 

MUSTER-MASTER  GENERAL,  -Meniitmea  in 
fiat.  31;  £/tx.  c.  4.  See  Majler  of  the  Kim^^s  hlufitrt, 

MU  I  A  CANUM.  Pr.  Meute  di  Ohum.\  A  kennel 
of  houndt,  one  of  the  mortuaries  to  which  the  King 
was  entiilrd  at  a  biil'-op's  and  abbot's  dcceafe.  Sec 
title  M^-iitary, 

P  p  MUTARE, 


MU  T 


MUTE, 


MUTARE,  To  mew  up  hawks,  in  the  time  of  their 
moiling  or  calling  tlieir  plutnes.  \n  the  reigu  of  King 
£J.  1 1 .  the  manor  of  Srs.i^L-tca  in  Csn.  Oxon.  was  hclu 
—Per jhj(.7r::i.irr.  mutandi  unum  tofliictsm  Jcir.tni  rtgts, 
tff.  ParcKb.  Aatiq  560.  The  Mews  {Mula  Rf^:a)  near 
Charnjg  Cro/'i,  Lcaucn,  aow  the  King 'a  iUbles,  was  Ibrm- 
erly  the  falconry  or  place  for  the  King's  hawks. 

MUTATORIUS.  Change  of  apparel.   Mat.  Par. 
Amt.  1 107.  I 

MUTATUS  ACCIPiTER,  A  mcwcd  hawk.  Cc^tl  j 

MUTE,  Muiut.^  One  dumb,  who  cannot  or  rcfufcs 
to  fpeak.  .-\nd  by  our  law  a  pril'ciier  may  Hand  Mute 
two  ways :  • 

I .  When  he  fpeaks  not  at  all ;  in  which  it  flial!  be  in-  | 
quired  whether  he  Aand  Mute  out  of  m.ilicc>  or  by  the 
acl  of  God  ;  and  if  by  the  latter,  then  the  Judge  ought 
to  inquire  whether  he  be  the  fame  perfon,  and  of  all  j 
picii  v\hich  he  might  have  pleaded  in  his  defence,  if 
he  had  not  been  Mute.    2.  When  the  prilonerdoci  not  | 
plead  dircfily,  or  will  not  put  liiml'i-if  upon  the  inqucft,  to  | 
betried;  and  apsrion  fcigninghimfetf  mad,and  rtfufrng  - 
to  anfvvv T,  Oiallbe  taken  as  one  who  Hands  Mute.-  2  InjK 
U,  P.  C.  Z26. 

If  a  prifoner  on  his  trial  peremptorily  challenge  above 
the  number  of  jurors  allowed  by  law,  thi^  being  an  im- 
plied rcfufal  of  a  legal  trial,  he  lhall  be  dealt  with  as 
one  who  Hands  Mute,  and  according  to  fomc  opinions  be 
hanged.  H.P.C.zsO-  ^f'-  56:  zHa'v.k.P.C.  30. 

Jt  fcems  now  clearly  fettled,  that  a  prifoner  thus  per- 
veriely  and  oblKnaiely  offending,  is,  in  high  trcafon.f^^'S 
fjilo»  atuintcd.   2  Hale  268  :  ^Ccmm.  r.  25.      325  : 

1  .  27.  p.  354.  And  in  felony  the  challenge  fliall  be  over- 
ruled. 2  Halt  376. 

Regularly  a  prifoner  is  faid  to  ftand  Mute,  when 
being  arraigned  for  treafon,  or  felony,  he  either,  i. 
Makes  no  anfwer  at  all ;  or,  2.  Aniuerj  foreign  to  the 
purpofe,  or  with  fuch  matter  as  is  not  alto^vable,  and  will 
not  anfwer  othcrAife  :  or,  ^.  Upon  having  pleaded  not 
guilty,  refufes  to  put  himfelf  upon  the  country.  2  Hal, 
P,C,}l6.  If  he  fays  nothing,  the  Court  ought  f,v  e/"- 
iiV/fl  to  impanncl  a  jury  to  inquire  whether  he  Hands  ob- 
iHaately  Mute,  or  whether  he  be  dumb  ex  fi/ttatiotie 
Dei.  If  the  latter  appears  to  be  the  cafe,  the  Judges  of 
the  Court  (who  are  to  be  of  Counfel  for  the  prilbncr, 
and  to  fee  that  he  hath  law  and  jufticc)  ftiall  proceed  to 
the  trii:!,  and  examine  all  pointj  as  if  he  pleaded  not 
guilty.  But  whether  judgment  of  death  can  be  given 
cgainH  fuch  a  prifoner,  who  hath  never  pleaded,  and 
can  fay  nothing  in  arreft  of  judgment,  is  a  point  {fays 
PJiiciJoTtr)  yet  undetermined.   See  2  Hal.  P.  C.  317: 

2  Ha-wk.  p.  C.  f.  50.  §  7.  , 

If  he  be  found  to  be  obHInately  Mute,  (which  a 
prifoner  hath  been  held  to  be,  that  hath  cot  out  his  own 
tongue,  3  Iiifi.  178;)  then  if  it  be  on  an  indiftmcnt  of 
high  treafoo,  it  hath  long  been  clearly  fettled,  that 
binding  Mute  is  equivalent  to  a  conviction,  and  he  Ihall 
receive  the  fame  judgment  and  execution,  z  Hatuk. 
P.  C.  e.  30.  §9:  2  HaJ.  P.  C.  332,  517.  .And  .^s  in 
this  the  highefl  crime,  fo  alfo  in  the  lowcrt  fpscies  of  fc- 
iony,  'vix..  in  petit  larceny,  and  in  all  mifdemeanor;, 
Handing  Mute  hath  always  been  equivalent  to  convic 
tion.  But  upon  appeals  or  indictments  for  other  felo- 
nies, or  petit  treafon,  the  prifoner  was  not  by  the  anticnt 
law  looked  upon  as  convi<^cd,  fo  as  to  rscetve  judg* 


ment  for  the  felony,  but  fliould  for  his  obHinacy  hav« 
received  the  terrible  fcntence  of  penaatet  or  feme  (pro- 
bably a  corrupted  abbreviation  of  pii/ene)  /arte  et  Jure. 

Before  this  wis  pronounced  tlie  prifoner  had  not  ooljr 
/rina  e-Jmcnkio,  but  alfo  a  rcfpite  of  a  few  hours,  and  the 
fcntence  was  dillincily  read  to  him,  that  he  might  knokv 
his  dar.ger  ;  and  after  all,  if  he  comiimcd  obJlinaie,  and 
his  offence  was  clergyable,  he  had  the  benefit  of  his 
clergy  allowed ;  even  though  he  was  too  fiubboro  to 
pray  it,  2  //d/.  P.  C,  320,  321  :  2  Htr^i.  P.  C,  e.  30. 
\  24.  Thus  tender  wd>  the  law  of  inflicting  this  dreadful 
punifhmcnt ;  but  if  no  other  means  could  prevail,  and 
the  prifoner  (when  charged  with  a  capital  felory)  con- 
tinued Hubbornly  Mule,  the  judgment  was  then  given 
againii  him  without  any  dilUndtioii  of  tcx  or  degree. 
A  jedgmcni  which  was  purpolcly  ordained  to  be  exqui- 
fitcly  fcvcrc,  that  by  that  very  means  it  might  rarely  be 
put  in  execution. 

The  rack  or  queftion,  to  extort  a  confcffion  from  cri- 
minali,  is  a  prai^ice  of  a  diH'ctcnt  nature  :  tlju  having 
been  only  ufcd  to  compel  3  man  to  put  himfelf  upon  hit 
trial,  tfjai  being  a  fpecies  of  trial  in  itfclf.  See  title 

The  judgment  of  penance  for  Handing  Mute  was  as 
follows :  that  the  prifoner  be  remanded  to  the  prifon 
from  whence  he  came;  and  put  into  a  low,  dark  c'nam- 
ber,  and  there  be  laid  on  his  bs.ck,  on  the  bare  floor* 
naked,  unlefs  where  decency  forbids  ;  that  there  be 
placed  upon  his  body  as  great  a  weight  of  iron  as  he 
could  bear,  and  more  ;  that  he  have  no  fuHcnance,  fav» 
only  on  the  firH  day  three  morfeh  of  the  worH  bread  t 
and  on  the  fecond  day  three  draughts  of  Handing  water, 
that  (hould  be  nearcH  to  the  prifon  door  ;  and  in  this 
fituation  this  Hiould  be  alternately  his  daily  diet,  till  bt 
Mea,  or  (as  anciently  the  judgment  ran)  till  heanfwtred* 
Bnit.  cc,  4,22  :  Flet.  lii.  i.  £.  34.  ^  35, 

It  hath  been  doubted  whether  tliis' punlHiment  fub- 
fiHcd  at  the  Common  Law,  or  was  introduced  in  coofe- 
quence  of  J^a:.  U'eji.  1.  ■^E.x,  c.  12;  which  latter 
feems  to  be  the  better  opiniua.  ilnjl.i-jg:  zHal.P.C* 
322:  zHavuk.  P.C.  c.  30.  413;  Siaundj.  P.C.  149: 
Barr.  S2.  For  not  a  word  of  it  is  mentioned  in  Glaanil 
or  BraScn,OT  in  any  anticnt  author,  cafe,  or  record  (that 
hath  yet  been  produced)  previous  to  the  reign  of  EJ' 
nvr.ni  I;  but  there  arc  inftanccs  on  record  in  the  reign  of 
Htnry  HI.  where  perfons  accufed  of  felony,  and  Handing 
Mute,  were  tried  in  a  particular  manner,  by  two  fuc- 
ceflivc  juries,  and  convidcd  ;  and  it  is  aflerted  by  the 
Judges  in  8  Hen.  4,  that  by  the  Common  Law,  before 
the  rtatute,  Handing  Mute  on  an  appc.1l,  amounted  to 
a  conviflion  of  the  felony.  This  fl.-uuie  of  E.lzL-.trd  U 
direfts  fuch  pcrfons  as  will  not  put  themfclves  upor> 
inqucHs  of  fclonie*,  before  the  Judges  at  the  fuitof  the' 
King,  to  be  pot  into  h.ird  and  ftrong  prifon  [fsiint  mjs 
ea  la priJiKt firie  et  date)  as  thofc  which  refufp/to  be  at 
the  Common  La\»  of  the  land.*'  And  immediately 
after  this  flatute,  the  form  of  the  judgment  appears  in 
Fleta  and  Sritton  to  have  been  only  a  vcrj*  Hrait  con- 
linement  in  prifon,  with  hardly  any  degree  of  fuHe- 
nancc  i  but  no  weight  is  directed  to  be  laid  upon  the 
body,  fo  as  to  haften  the  death  of  the  fuiFcrer  :  and  in- 
deed any  furchargc  of  puniHiment  on  pcrfons  adjudged 
to  penance,  fo  as  to  Hiorten  thtir  livci,  is  reckoned  by 
Heme  in  the  Mirror  as  a  fpecies  of  crimin.il  homicide. 
^Urr.  r.  1.  §9.  Ii  alfo  clearly  appears,  by  a  record  of 

31  £. 


MUTE  (standing). 


$1  S.  thAt  the  prifoner  mtghc  then  polTibly  fub(ift 
for  forty  days  unccr  this  lingering  punilhmcnt.  h 
fi-ems,  thcrefurc,  that  the  praclicc  ot  loading  him  wicii 
neiglio,  or  as  it  was  ulujlly  called,  frtjjstt^  hin  ts 
JtathtViii  gradually  iiurodticcd  between  31  E.  3*  and 
8 //<-«.  4.  St  which  hit  period  ic  £rtl  ippcors  upon  our 
books ;  being  intended  as  a  fpccics  of  mercy  to  the  de- 
linquenti  by  delivering  him  the  fooner  from  his  tor- 
ment ;  and  hence  it  fLcnis  alfo  that  the  duration  of  the 
penance  was  then  Gril  altered  ;  »nd  inllead  of  continuing 
till  bt  ati/ivtr.-J,  it  v,as  dire^ieJ  to  continue  ////  ti:tj, 
which  muil  very  foon  happen  under  an  enormous  prcf- 
(ure.  i'tarS,  8  Hen.  4.  1,2. 

The  uncertainty  of  its  otiginaU  the  doubts  that  were 
conceived  of  its  legality,  and  the  repugnance  of  its 
theory  (for  it  ratcty  was  carried  into  pra^ice)  to  the 
humanity  of  the  laws  of  Englaui^t  all  concuried  to  re- 
quire a  legiHative  abolition  uf  this  procefi,  and  a  reAi- 
lutionof  the  ancient  Common  Law  ;  whereby  the  lUnd- 
ing  Mute  in  felony,  as  well  as  in  treafon  and  in  trefpafs, 
aniouiiied  to  a  confcflion  of  the  charge.    Or,  if  the 
corruption  of  the  hlocd,  and  iSe  confequcnt  cfcheat  in 
felony  had  been  removed,  the  judgment  of  ^tinr  farti  tt 
dkve  might  perhaps  have  flill  innocently  remained,  as  a 
monument  of  the  rapacity  with  which  the  tyrants  of 
feodal  antiquity  hunted  after  efcheats  and  forfeitures; 
fince  no  one  would  ever  have  been  tempted  to  undergo 
fuch  a  horrid  alternative.    For  the  law  was,  that  by 
Handing  Mute,  and  fulTcring  this  heavy  penance,  the 
judgment,  and  of  courfe  the  corruption  of  the  blood  and 
cicheat  of  the         were  f;ivcd  in  felony,  and  petit  trca- 
ibn,  though  not  the  forfeiture  of  the/W/ ;  and  there- 
fore ihii  lingcting  puniihmcnc  was  piobiibly  introduced, 
in  order  to  extort  a  plea,  witliout  which  it  w;s  held  that 
no  judgment  of  death  could  be  given,  and  fo  the  lord 
loft  his  cfcheat.    But  in  high  treal'on,  as  Handing  Mute 
it  equivalent  to  a  convi^ion,  the  fame  judf>mcnt,  the 
fame  corruption  of  blood,  and  the  fame  forfeitures  al- 
ways attended  it  as  in  other  cafes  of  con  vision.  2  Hawk. 
P.  C.  c.  50.  ^  9.  And  now,  to  the  honour  of  our  laws,  it 
is  cnaAed  by  ^at.  tz  Ceo.  5.  c.  20,  that  every  perfon 
who,  being  arraigned  for  felony  or  piracy,  fhall  lland 
Mute  or  not  anfwer  direflly  to  the  otl'encc,  fliall  be  con- 
victed of  the  fame  ;  and  the  fame  judgment  and  exe- 
cution (with  all  their  confequcnces  in  every  refpcrt)  lhall 
be  thereupon  awarded,  as  if  the  perfon  had  been  con- 
vidled  by  vcrdirt  or  coufcfllon  of  the  crime.  Standing 
Mute,  therefore,  at  prcfent,  in  all  cafes,  amounts  to  a 
contlruAive  confeflion.    Two  inftances  have  occurred, 
fincc  the  paflling  this  ilatute,  of  pcrfons  who  refufcd  to 
ple.id,  artl  who  were  in  confcquence  condemned  and 
executed  ;  one  at  the  Old  liiiley  for  murder  in  1778,  the 
other  for  burglary  at  tht  fummer  adircs  at  //V//  m 
1792.  See  4  Comm.  c.  25.  (>.  324  -329  ^ 

Although  this  fubjcCl  is  now  become  matter  of  cu- 
riofity  rather  than  infiruflion,  the  following  further  par- 
ticulars as  to  this  terrible  punilhmenl,  arc  prcfcrved  for 
the  latisfaction  of  (h*  inquiring  fludcnt. 

It  is  faid  by  Sir  Mtitth.  Hal't  that  an  appellee  of  fe- 
lony ftanding  Mute  (hall  be  executed,  and  not  have  judg- 
ment of  penance  ;  but  the  contrary  hath  been  held  by 
others.  H.P.C.  21O:  S.P.C,  150:  2 /«^.  I7»>; 
37.  One  who  ftinds  Mute  fliall  have  the  benefit  of 
clerffy»  unlefs  it  be  othcrwife  fpccially  provided  by  fomc 


flatute.  And  although  it  be  eniAed  by  /at,  5  W  4  f - 
tSf  M,  c.  9,  that  if  any  perfon  lhall  be  indiflcd  of  any 
offence,  tor  which,  by  virtue  of  any  former  llatute,  he  i» 
excluded  from  the  benefit  of  his  clergy,  if  be  had  been 
thereof  coiniiled  by  vcrdift  or  confeflion.  if  he  Hand 
Mute  he  fhall  not  be  admitted  to  the  fame;  yrt  ap- 
peals, and  cfi'ences  excluded  from  the  bencAt  of  clergy, 
by  fubfcquent  llatuies,  feem  not  within  that  ad  :  and  a 
flatute  taking  away  the  bcncGt  of  clergy  generally  from 
thofc  who  arc  conviclcd  of  a  ctimc,  doiii  rot  take  it 
away  from  thofc  who  ftand  Mi;tc  on  an  indidment  or 
appeal.  2  Hav,i.  c.  30.  But  fee  the  flatutes  25  J/.  8. 
e.  3,  and  5^6  EJ.  3.  e.  10;  whrrcby  it  is  cnaAed, 
that  thofc  who  are  indided  of  otfcnces  for  which  the 
benefit  of  clergy  is  not  to  be  alloweJj  ihall  not  have 
their  clergy  if  they  fland  Mute,  tie.  and  this  Diflion- 
ary,  title  Clogy,  Brneft  c/'. 

Iiaix'kins^\n  his  deJcripiionof  the  fehefcnr  et  dnrr,  fays, 
that  the  manner  of  inflifling  this  puniflimcnc  may  be 
bell  found  from  the  books  of  entries  and  other  law 
books;  all  of  which  generally  agree,  that  the  prifoner 
fliall  be  remanded  to  the  place  from  whence  he  came, 
and  put  into  fome  low  dark  room,  and  there  laid  on  hts 
back  without  any  manner  of  covering,  except  for  the 
privy  parts,  and  that  as  many  weights  be  laid  upon  him 
as  he  can  bear,  and  more,  and  that  he  lhall  have  no 
manner  of  fuflcnance  but  the  worfl  bread  and  water, 
and  that  he  (hall  not  eat  the  fame  day  in  which  hedrinksp 
nor  drink  the  fame  day  on  which  he  eats,  and  that  he 
fliall  fo  continue  till  he  die.  But  that  it  is  faid  that  an- 
ciently the  judgment  was  nor«  that  he  fliould  continue 
until  he  fliould  die,  but  until  he  Ihould  anfwer ;  and  that 
he  might  favc  himfcif  from  the  penance  by  putting 
himfell  upon  his  tri::l,  which  he  cannot  do  at  this  day 
after  judgment  of  penance  once  given,  i  Ha  wk.  P.  C. 
tap.  50.  /.  16. 

And  there  in  the  margin,  the  Serjeant,  as  to  the  re- 
manding him  to  the  place  whence  he  came,  cites  H.  P. 
C.  227  :  S.P.  C.  150.  (E)  :  Kalxv.  yo.  a  :  4£"j'.  4.  11. 
//.  18:  14  4.  8.  fl.  17  :  JSr.  Br,  Ci/rctie  160  : 
2/»/?.  17S:  Rj.        3iJs.//.  17  :  SEi/.^. 

And  as  to  the  words  in  J'me  lo^v  ilark  reoniy  he  fays, 
that  this  claufe  is  omit^d  in  JCeifiv.  70,  a :  4  EJ.  4.  1 1, 
f/.  1 3.  but  is  mentioned  in  all  the  other  books  above 
citrd,  but  with  this  difference,  that  14  £,/.  4.  1 1.  //.  17, 
fay»  only  he  fliall  be  put  in  a  chamber,  witliou;  adding 
that  it  fliall  be  low  or  dark. 

And  as  to  the  words  r^w  c  /a/W  cn  hitbaek,  l^c.  he  fays, 
that  in  this  all  the  books  above  cited  fccm  10  agree. 
And  14  Ed.  4.  8.  //.  17.  and  5.  P.  C.  150.  (E),  and 
2  htjl.  178,  add,  (hat  he  fliall  lie  without  any  litter  or 
other  thing  under  him,  £iid  that  one  arm  (h.'Jl  be  drawn 
to  one  qii.incr  of  the  room  with  a  cord,  and  the  other  to 
anotlicr,  and  iluuhis  feet  fliall  be  ufcd  in  the  fame  man- 
ner. But  that  thefc  claufes  are  wholly  omitted  in  all 
the  other  books  above  cited,  except  H.P.C.  which 
ukcs  notice  of  the  Utter  of  il'.em  only.  And  Ra.  En!. 
3S5.  //.  z.  adds,  that  an  hole  fliall  be  made  for  the 
head.  And  Kfi.'-w.  70,  a.  fays,  that  the  head  fliall  not 
touch  the  earth  :  but  none  of  the  other  mention  either 
of  thefe  cliiiTcs. 

And  as  to  the  words,  ti'/i/  m  maey  ujeighis pell  bt  UtiJ 
upoa  him  as  he  can  Itati  and  morft  iSc.  he  faySj  that  in 

tlu5  all  the  books  above  cited  agree. 

And 


M  U.T  E. 

And  If  to  the  word  hrt^,  he  fayt  that  1 4  tJ,  4.  9.  //. 

17:  S.P.  C.  150.  (E),  and  z  Infi.  17ft.  are,  that  he 
fhiill  have  thrte  morjili  of  barley  bread  a  day,  Ktil'w. 
70.  a.  that  he  fhall  have  only  rye  bread,  and  Ra.  £mt, 
38;.  //.  2.  and  2  H^.  4.  i.  //.  2,  generally,  that  he 
lhall  have  the  ivor^  hrtati. 

And  as  to  the  word  luatcr,  he  fayi*  that  In  14  EJ.  4. 
17:  5.  /».  C.  150.  (E)  :  2        17S.  and  8  //<■«.  4. 
I.  //.  2,  and  Kiil-M.  70*  A.  arc,  that  he  lhal]  have  tht 
*iiiattr  nixt  tht  frifon^  fo  that  it  be  ttsl  currtnt ;  but  Ra. 
£nt.  385.//.  5,  is  general,  that  he  fholl  have  the  wrjl 

And  AS  to  the  words,  act  rat  tht  /aw  day  in  ivhith  hi 
irittksf  Hcr  dnnk  the famt  dcr  tn  -which  ht  tatt,  ^c.  he 
fays,  this  is  omitted  in  Ktil"M.  70,  a.  and  in  8  Htn.  4. 

I.  pl.z. 

And  as  to  the  words  till  ht  dut  he  fays,  this  is  omitted 
in  none  of  the  books  above  cited,  except  i^EA.^,  [4.] 

II.  and  H.P.  C.  xz-j.  But  that  neither  of  the(c  books 
give  the  whole  judgment  at  large,  s  Haixk,  PI.  C. 

.         .  ... 
To  advtff  a  prilbner  to  Hand  mute,  is  a  high  mifpri- 

fion,a  contempt  of  ihc  King*s  Court,  and  punithablc  by 

fine  and  imprironmcni.  Sec  title  Mijprijttn. 

For  more  learning  on  this,  now  fortunately  obfolele, 

fubjcfl,  fee  1 5  Vim.  Ahr.  title  Mutt ;  and  Jierria^teii'i 

Ohjti^vAitMi     euuitat  Statufti,  p.  51—54. 
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MUTIL.ATION,  The  depriving  a  man  of  any 
member,  tjrV.  See  title /r/rt;^-f«i. 

For  fomc  offences  the  law  punlfhes  with  Mutilation,  or 
difmcmbering,  by  cu'.ting  off  the  hand,  or  cars,  h^c.  See 
UxXtiJud^mtKt,  (rif.tit:nli  MffpriJ:<iH\  Lihti,  See 

MUriNV  ;  Sec  titles  Soldiers',  Mi/itia-,  Conrtt-Mar. 
tial. 

MUTUAL  DEBTS;  See  title  Stt-oJ,  and  /a//. 
2  Cto.  2.  r,  32 :  8  Geo.  z.  r.  24. 

MUTU.\L  PROMISE,  Is  where  one  man  promifci 
to  pay  money  to  another,  and  he  in  confidcration  thereof 
promifes  to  do  a  certain  aft,  Uc.  See  title  AJfumpfit, 

MUTUATUS.  If  a  man  owcth  another  10/.  and 
hath  3  note  for  the  fame,  without  fcal,  aflion  of  debt 
lies  upon  a  Afiunatui ;  but  in  this  there  may  be  wag-r  of 
law,  which  there  may  not  be  in  a£lion  upon  the  cafe,  on 
an  implied  promife  of  payment,  t^c  See  th\c  Deht. 

MUTUO,  To  borrow  or  to  lend,  z  Sand.  291, 

MUTUS  ET  SURDU3,  A  perfon  dumb  and  deaf, 
and  being  tenant  of  a  manor,  the  lord  fhall  hai-e  the 
i  wardfliip  and  cuAody  of  him.  2  Cio.  105.  If  a  man  be 
dumb  and  deaf,  and  have  undcrllanding,  he  may  be 
grantor  or  grantee  of  lands,  £sV.  1  /nji.  See  Dot/. 

MYSTERY,  MtJJertuJttt  from  the  Fr.  mttjiitr,  mftitr, 
ers,  ttrti/cium.}  An  art,  trade,  01  occupation. 
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NACELLA,  A  fkilf  or  boat.  Ahf,  Parh. 
NACKA.  NACTA.  A  fmall  fliip.  yacht,  or 
Iranfport  ve/Tel.  Cbanular  Abhat.  Rading.  MS.fcl.  51. 

NAM,  or  NAAM,  namium  ;  from  th«  Sax.  nimant 
capere.]  The  talcing  or  dirtrainlng  another  roan's  move- 
able goods.  Lawful  Naam,  which  15  a  reafonable  dif- 
trefs,  proportionabi;:  to  the  value  of  the  thing  diilrained 
for,  wa*  anciently  called  either  'vif  or  wsr/,  quick  or 
dead,  a^  it  conAfled  of  dead  or  quick  chattels ;  and  it  i5 
when  one  cakes  another  man's  beads  damage-fcafant,  in 
his  ground  ;  of  by  reafon  of  fomc  contrail  made,  as  for 
default  of  pavmcnt  of  an  annuity,  it  Ih-iU  be  lavvftil  to 
diflrain  )H  inch  or  fuch  lands,  isV.  There  is  aim  a  Naam 
unlawful  mentioned  in  our  hooks,  Horn's  Mirror  %  lib.  2. 
See  Leg.  Cartas,  r .  1 8  :  Spelm.  GUjf.  and  this  JJi^ionary, 
title  Rtplevin  :  and  poft^  Namium. 

NAMATION,  Hifantiol  A  talcing  or  diftraining; 
and  in  Scotland  it  Is  ufed  for  impounding :  Namatust 
diftrained.   Chartaf  Hen.  2.  See  l^efttam  Namium,  and 

NAME,  mmtttf  Fr.  mfnt  or  moot.]  By  which  any 
pel  Ton  is  known  or  called.  There  is  a  name  of  pcrfons, 
bodies  politic,  and  places  ;  .md  of  baptifm  and  furnamc; 
alfo  names  of  dignity,  \^c.  In  fome  cafe*  a  name  by  re- 
putation is  fufficicnt;  but  it  is  not  fo  of  a  thing,  if  the 
matter  and  fubftance  be  not  right.  1 1  Rtp.  21:6  Rep. 
65  :  4  Rep.  170.  What  foundation  will  fupport  a  name 
by  reputation.  See  Ld.  Raym.  301,  304.:  and  this  Dic- 
tionary, title  hii/mmrr. 

NAMIUM  VETITUM,  An  onjuft  taking  the  cattle 
of  another,  and  driving  them  to  an  unlawful  place,  pre- 
tending damage  done  by  them.  In  whicKcafe  the  owner 
of  the  cattle  may  demand  fitisfaftion  for  tlte  injury, 
which  is  caHttl  p!ac;S:im  de  namio  'Vtrito.  2  /e/f.  1 40:  3 
Cawj.  14.9.  See  titles  i?f^^i/M  i  Jyiiheraam. 

NAPPERA,  From  hal.  naperia,  linieamiita domiJ}iea.'\ 
Linen  cloth,  or  houfehold  linen.  See  fiat,  z  R.z.  c  i. 

NAKK,  An  abbreviation  of  narratio;  a  declaration 
in  s  caufe. 

NARRATOR,  Z.I7/.]  A  pleader  or  reporter.  Servitnj 
Karrtitor,  a  fe/jeanl  at  la.w ;  a  ferjeant-counter.  f/eta, 
z.  crp,  37, 

NASSE  orNESSE,  From  Sax.  N^e/e,  Prmonterium.] 
The  name  of  the  port  or  haven  of  Qr/ord,  in  Suffolk, 
rocntiioncd  in /?(jf.  ^Ilfn  7.  c.  zx.  Hence  alfo  W^oa^. 

NATALE,  Tiie  ftaic  and  condition  of  a  man. 

NATHWVTE,  Sccnis  to  be  derived  from  the  Sax. 
r.aibt  \.  c,  Icwdncis ;  a.^d  fo  to  fignify  the  fame  with 
laii-'i'jitf.  See  that  title. 

NATIONAL  DEBT,  The  money  owing  by  Govern- 
ment, for  which  it  pays  intereft,  part  to  our  own  people, 
part  to  foreigr.ers,  and  which  formi  our  National  Funds. 
After  the  Revolution,  when  our  new  cooneilions  with 
Europe  introduced'  a  new  fyftem  of  foreign  politics,  the 
cxpencei  of  the  oation,  not  only  in  fculing  ibe  new  clU- 


blifhment,  but  in  maintaining  long  wars,  as  principals, 
on  the  continent,  for  the  fccurity  of  the  Dutch  barrier, 
reducing  the  French  monarchy,  fettling  the  Spanip  fuc- 
ceffion,  fupporting  the  houfc  tii  Aujlria,  maintaining  the 
liberties  of  the  Germanic  body,  and  other  purpofcs,  in- 
creafcd  to  an  unufual  degree  ;  infomuch  that  it  was  not 
thought  advifcablc  to  raifc  all  the  expences  of  any  one 
year  by  taxes  to  be  levied  within  that  year,  left  the  un- 
accuftomed  weight  of  them  ibould  create  murmurs 
among  the  people.  It  was  therefore  the  puHcy  of  the 
times  to  anticipitate  the  revenues  of  tlteir  pofterity,  by 
borrowing  immcnfe  fums  for  the  current  fcrvice  of  the 
Statu,  and  to  lay  no  more  taxes  upon  the  Subjedt  than 
would  fuflice  to  p^y  the  annual  iniereft  of  tiie  fums  fo 
borrowed  ;  by  tliis  means  converting  the  principal  debt 
into  a  new  fpecies  of  property,  transferable  from  one 
man  to  anotlier,  at  any  time  and  in  any  quantity. .  A 
fyilcm  which  feems  to  have  had  its  original  in  the  State 
of  fiarciice,  A.  D.  1 34+,  which  Government  tlicn  owed 
about  60,000/.  llcrling ;  and  being  unable  to  pay  it, 
formed  the  principal  into  an  aggregate  fum,  caUc<l  me- 
taphorically a  Mount  or  Bank,  the  iharcs  whereof  were 
transferable  like  our  ftocks,  with  incereft  at  5/.  per  cent. 
the  prices  varying  according  to  the  exigencies  of  the 
State.  This  laid  the  foundation  of  what  is  called  the 
National  Debt :  for  a  few  long  annuities  created  in  ths 
reign  of  CbarUs  II.  will  hardly  dcferve  that  name.  And 
the  example  then  fet  has  been  fo  clofely  followed  during 
the  long  wars  in  the  reign  of  Qgecn  Anr.e,  and  fince, 
that  the  capital  of  the  National  Debt  has  by  degrees 
increafcd  to  the  wonderful  fum  of  between  250  and  300 
millions  fterling,  to  pay  the  interell  of  which,  and  the 
charges  for  management,  the  extraordinary  revenues  of 
the  kingdom  (excepting  only  the  land-tax  and  annual 
malt  tax)  are  in  the  firft  place  mortgaged,  and  mode 
perpetual  by  parliament ;  redeemable,  however,  by  the 
fame  authority  that  impofcd  them  :  which,  if  at  any 
time  it  can  pay  ofT  the  capital,  will  abolilh  thofe  taxes 
which  are  raifed  to  difchargc  the  intcreft.  See  1  Comm. 
c.  8,  and  Mr.  Chrijfiaa's  notes  there;  as  to  the  policy 
and  e^Tc^  of  this  National  Debt ;  a  fubjeft  adapted  more 
to  the  difcudion  of  the  Politician  than  the  Law  Student. 

Ky  JJal.  z6  Geo.  3.  c.  31,  the  annual  fum  of  cue 
millio'i  was  veiled  inalienably  in  Commilfioners  for  the 
rcdudtion  of  the  National  Debt ;  in  which  afl  every 
pollible  precaution  was  taken,  that  could  be  devifed,  for 
prcvcntrng  this  fund  from  being  diverted  at  any  future 
lime  ;  and  for  carrying  to  the  account  of  the  Comroif- 
fioners,  for  the  purpoie  of  the  aft,  the  interell  of  fuch 
Aock  as  Ihould  be  purchafed,  and  fuch  temporary  annui- 
ties as  Hiould  fall  in. 

Under  the  provifions  of  this  ftatute,  about  ten  millions 
of  the  capital  of  the  National  Debt  had  been  purchafed; 
and  the  annual  fum  applicable  to  the  redufUon  of  it  wai 
near  one  million  and  a  half ;  previous  to  ths  war  which, 
commenced  in  1793^ 

Sw. 
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See  the  faL^iCto.^.  f. 55,  for  rendering  the  faid 
JIat.  26  Geo.  3.  31,  morecfleflnal ;  and  Ibr  providing 
for  ilic  difcharging  of  any  incrcalc  of  ihc  National 
Debt  iliruugh  new  loans;  and  S!iits  33  Cto.  3.  c.  zi: 
34  G«.  3.  c.  48,  for  I'urthcring  tlitr  lame  purpolcs. 

NATIVI  Dli  STIPITE.  In  the  iurvey  of  the 
Duichy  of  Corii'walJt  thtfrc  is  mrniion  of  ualivi  4e  JUpiiey 
and  nati-vi  csfiiventicrarii ;  the  firllwere  villeins  or  bond- 
men, by  birth  or  ilock. ;  the  other  by  contra^  or  agree* 
mcnl.  LL,  Hev.  i.  a?/.  76.  And  in  Coru'wail  it  was  a 
cuilom,  that  a  frtcmaii  marrying  natiytim,  if  he  had  iwo 
daughters,  one  of  ih;:n  rvas  irct',  and  the  other  villein. 
Braci.  i/.A.  4.  c.  21,  tz. 

N  A  I'lVITY,  nauvhas.l  Birth,  or  the  being  bom  in 
n  placi:.  The  cafling  the  Nativity,  or  by  caicubtion 
feeking  to.knotv  ho^v  long  the  Queeit  Hiould  live,  l^c. 
was  made  felony,  by  Jiai,  23  £liiz.  e.  z.  Nati'i/itaj 
{.Nrifiji)  was  anciently  taken  for  the  fervitude,  bondage, 
or  villcir.ir'c,  of  ivcmcn.  Leg.  lf^:I.  1. 
^  NAVJVO  HAKENDO,  A  writ  that  lay  to  tlie  fhe- 
rift'for  a  lord  ivho  claimed  inheritance  in  any  villein, 
when  bis  veidin  was  runaway,  for  the  apprehending 
and  rcftcring  him  to  the  lord :  and  the  fheriA'  might 
feize  the  villein^  and  deliver  him  unto  his  lord,  if  Ik: 
confeHed  his  villeinage;  bnt  if  he  alledged  that  he  was 
a  freeman,  ihcn  the  iherilF  ought  not  to  fcize  him,  but 
the  lord  was  to  fui:  forth  a  j>a.-u  to  remove  the  plea  be- 
fore the  jufiiccs  ot  C.  JB.  is^£.  And  ii  the  villein  pur- 
chafed  a  writ  rtV  liociiiiie  probanda  before  the  lord  had 
taken  out  the  pom,  it  was  ^/ufcr/rdeas  to  llic  lord,  that 
he  proceeded  not  on  the  writ  of  tictivo  babattic.  Jte^. 
Ori^'j.S:  F.N.Ii.yy:  K^zv  Kat,  Sr^v.iyt,  tyz. 

This  writ  aeUi-vo  hitoendo  was  in  nature  of  a  writ  of 
right,  to  recover  the  inheritance  in  the  villein ;  upon 
which  the  lord  was  to  purfue  his  plaint,  and  declare 
thereupon,  and  the  villein  to  make  his  defence  fo  as  the 
freedom  was  to  be  tried.  Nfiv  Nat.  Br,  171,  173.  See 
title  f  'lllaitt. 

N  ATIVUS,  He  who  was  bom  a  fervant,  and  fo  dif- 
fered from  him  who  fullered  himfelf  to  be  fold,  of  which 
fervants  there  were  three  forts,  bondmen,  natives,  and 
villains  ;  bondmen  were  thole  who  bound  thcmfclves  by 
covenants  to  I'crve,  and  look  their  name  from  the  word 
icndi  natives  we  fpoke  of  jull  before;  and  villains 
were  fuch  who  belonging  to  the  land,  titled  the  lord's 
demefnes,  nor  might  depart  thence  without  the  lord's 
licence.  5/r/«i«'j  Glcjf.  See  Chart.  R.  z  ;  cmaa 
mammittit  a  bondagto  in  com.  Hertf.  Walfmghamt p.  254, 
CtTMell.  See  title  Villmn. 

NATURAL  AFFECTION.  Is  a 

gpcd  confideration  in  a  deed  ;  and  if  one,  wiihoot  ex- 
prcfling  any  confideration,  covenant  to  ll.tnd  fcifed  to 
the  ufe  of  his  wife,  child,  or  brother,  \jjc.  here  the 
naming  them  to  be  of  kin,  implies  the  confideration  of 
Natural  alFcdion,  wherecpon  fuch  ufe  will  arifc.  Cart. 
138.  See  title  C5^d'(V(5/;3,'.'. 

NATURALIZATION  ;  See  title -^//>«. 

NATURE  Pudenda,  Pjiviiiet.  leg.  Hen.  I.  c  83. 

NAVAGIUM,  A  duty  isicombeni  on  tenants,  to 
carry  their  lord's  goods  in  a  fhip.  jVch.  Jngl  i.  922. 

NAVAL  STORES,  Perfons  ftcating  or  imbczzilling 
any  of  the  King's  Naval  Stores,  to  the  value  of  twenty 
fhillingf,  are  guilty  of  felony  without  benefit  of  clergy, 
Stat,  22  C»r,  2.  iap.  5.    Ar.d  by  Jiat.  I  Gto,  j.  Jl.  2. 


r.  25,  the  treafurer  and  commiHioncrs  of  the  navy  aie 
impowered  to  inquire  of  Naval  Stores  imbezilled.  and 
appoint  pcrfons  to  fcarch  for  them,  i^c.  who  may  go  oa 
board  fhips,  and  feize  fuch  Stores;  and  the  commif- 
iioners,  c^rc  may  imprifon  the  offcodtrs,  and  fine  ibcm 
double  value,  the  Stous  being  under  the  value  of  twenty 
(hillings. 

None  but  the  contraQors  with  the  comroiflloners  of 
the  navy,  flull  make  any  Stores  of  war.  Naval  Stores, 
with  tiie  marks  commonly  ufed  to  his  Majcfty's  Stores, 
upon  pain  of  forfeiting  two  hundred  pounds.  And  per- 
fons  in  whole  cultody  fuch  Stores  flialt  be  found  conceded, 
are  liable  to  the  fame  penalty.  Siat.  gi^  lolV.  3.  r.  41. 

They/c/.  3  jhvi.  c.  10,  was  made  for  the  encourage- 
ment of  the  imiwrtation  of  Naval  Stores  from  the  plan- 
tations in  America^  and  for  pruftrvaiion  thereof  in  ihofe 
countries  ;  jiiAifling  penalties  for  cutting  down  pine,  or 
pitch  trees,  under  iucli  and  fuch  iizes,  tsfr.  To  the  like 
porpofe,  and  for  the  making  the  fame  more  elfeAaal, 
is  ihc Jiat.  8  Geo.  i.  c.ip.  12. 

Alfo  Naval  Stores  are  imported  here  from  5fc//tf/?.y,  under 
an  encouragement  by  Itaiate ;  and  a  premiitm  is  givca 
for  the  importing  of  Naval  Stores  from  America  and 
North  Brirain,  of  one  pound  Jnr  ton,  for  malls  and  pitch, 
by  Jiat.  2  Geo  z.  cap.  35. 

J  uftieet  may  mitigate  the  penalty  of  concealing  Stores ; 
Jii/t.  9  Geo.  1.  r.  8.  Juliiccs  of  aihze  and  quarter  fef- 
lions  may  hear  and  determine  offences  relating  to  Stores; 
Jltit.  ijGio.  2.  f.  40.  Pre-emption  of  Stores  imported 
in  neutral  (hips  given  to  the  commiflioners  of  the  navy 
during  the  war  ;  Jiat.  19  Geo.  2.  e.  36.  The  exportation 
of  Naval  Stores  prohibited  ;  ^at.  33  Gee.  2.  §  i. 

N AUFRAGR,  A  fca  term  for  Ihipwreck.  Mcrct/.DiH. 

NAVIGABLE  RIVERS;  Sec  ^J.W/. 

NA\'IGAT10N.  Is  the  an  of  failing  at  fea,  alfo  the 
manner  of  trading  :  and  a  navigator  is  one  who  under- 
(lands  Navigaticnt  or  iinporis  goods  in  (bieign  bottoms. 
Sec  tide  Lmgitude, 

N  A  VI  G  AT  I  O  N.A  GTS. 

Those  Statutes  which  have  from  lime  to  time  been 
made  for  the  encouraging  and  incrcafing  of  SHtrpiN^; 
and  Navi  cation. 

The  following  is  a  general  view  of  the  prefent  ftatc 
and  ciFeil  of  the  laws  which  the  Legifiaiurc  has  fi;cn  fit 
to  provide  for  this  purpofe;  and  is  extrafled  and 
abridged  from/;«rcj's  Hincryof  that  branch  of  the  law. 

This  fyrtem  is  a  fcries  of  reflriclions  and  prohibitions, 
and  it  tends  to  the  cHabiilhing  of  monopoly  ;  but  it  is  a 
plan  of  regulation  which  our  anccllors,  who  were  more 
veifed  in  the  pradlical  pliilofophy  of  Iit>  than  ibc  fpccu- 
lativc  one  of  the  clofet,  thought  necelTary  for  the  wel- 
fare and  fafety  of  the  kingdom.  Reafoning  from  the 
fetf-p  refer  vatj  on  of  an  indii-idual  to  tKe  fclf-prefcrvatioii 
of  a  people,  they  confidered  the  defence  of  this  ifland 
from  foreign  invaiion,  as  the  firll  Jaw  in  national  policy  ; 
and  judging  that  the  dominion  of  the  land  could  not  be 
prefcrvcd  without  polIcUing  that  of  the  fea,  they  made 
every  effort  to  procuje  to  the  nation  a  maritime  power 
of  its  o*n.  They  wifhed  thar  the  merchants  Ihould 
own  as  many  (hips.,  and  cmf^oy  a^  many  nati've  mariners 
as  polfible.  To  induce,  and  fometimcs  to  force  ihcm  to 
this  application  of  their  capital,  relbiftions  and  prohi- 
bilionswL-redcvifcd.    ThefeafleAed  not  only  foreigner* 
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but  nalives.  The  mlerefts  of  commerce  were  often  facri- 
ficcd  to  this  objcci.  Trade  was  confklcrcd  principally 
as  the  mtans  ot  promoting  the  employment  of  (hip*, 
and  was  encouraged  ctiieBy  a»  it  conduced  to  the  one 
great  national  objefl,  the  Naval  Jirtngih  of  the  Country, 

ThiJ  policy  wa*  purlucd  by  thole  who  came  alter 
ihcm  in  dircfting  the  public  comicils ;  and  in  the  lall 
century,  when  many  intlitutions  of  our  anceftori  fell  a 
facriiice  to  the  rage  of  reformation,  the  wiidom  of  the 
N*rvi^atioti  Sjfftm  wai  rcfpcfled  j  mcafurcs  were  even 
taken  for  rendering  it  metre  narrow  and  rcdriftivc 

If  the  tvifdom  of  any  fchemc  of  policy  is  to  be  mea- 
furcd  by  its  effeils  and  confequenccs,  our  Navigation 
SyAem  is  entitled  to  the  praifc  of  having  attained  the 
end  for  which  it  wa>  drfigncd.  Whether  wc  regard 
the  primary  or  inferior  objefls  in  this  f>  ftem,  whether 
it  i>  the  incrcafe  of  flilpping,  the  extcnfioit  of  our  fo- 
reign trade,  or  the  flrength  of  our  navy,  they  have  all 
advanced  to  a  degree  of  confideiation  une.xampled>  and 
ibey  owe  that  advancement  to  this  fyllcm. 

The  incrrrtfe  of  our  trade  ard  Naval  ftrcngth  has 
kepi  pace  with  that  of  our  (hipping  and  Navig.nion.  Wc 
can  rcrieft  with  pride,  that  oor  foreign  tradi-,  combined 
with  our  manufi^utes  and  domeftic  indullry,  enables 
10  r^fe  annually  Jixiten  nilliom  of  money  with  more 
cafe,  than  four  millions  were  raifcd  during  the  reign  of 
King  tf^tliinm  ;  and  this  upon  a  people,  who,  in  tHcir  dif 
fereot  ranks,  enjoy  more  riches,  more  competency,  and 
more  comfort,  than  any  people  in  Eurcpe  \  and  who  are 
more  indullrioui,  bccaule  they  arc  better  protcflcd  by  a 
Conltiiution,  which  has  bcLrn  progrcflivi-Iy  improving, 
both  io  the  theory  and  pradtce  of  it  to  the  prcfcnt  time. 

The  firll  grand  fchcme  for  cllabliihtng  Englijh  Ship- 
ping and  Navigaiion  on  a  footing  of  dirtindlioo,  that  had 
never  been  bcturc  attempted,  was  brought  forward  by 
the  famous  Aci  cj  I^'auig^tUn,  paded  by  the  Ulurpaiion* 
Parliament,  gth  of  0^V6^.-r  1651.  In  this  ad  we  may 
fee  principles,  which  had  been  gradually  developing  in 
former  laws,  (and  wliich  had  been  enforced,  repealed,  or 
qualiiied,  according  ai  ditl'crcnt  opinions  prevailed,  and 
circumlianccs  alIo«\ed,)  now  adopted  and  expanded  to 
their  full  extent,  in  one  fyllem  of  regulation,  that  has 
fublilUd,  without  any  material  change  in  its  fubftance, 
to  the  prefcnt  day. 

One  princip.;!  objc^  of  jealoufy  at  the  time  of  paOing 
this  aft,  was  the  inimcnfe  mrrylng  trade  polTcfTed  by  the 
Di3!:h\  and  the  title  of  the  act  is  fuiccd  to  this  leading 
idea,  '*  GaaJs from ferrtgn  ports,  by  ivhom  to  tt  impcrtcd.** 
yiJt  Sich.  Jrh,  antt,  1651.  c,  12.  p.  132.  The  portion 
of  the  carrying  trade  with  our  colonics  which  the  Dutch 
had  obtained,  was  the  moll  ferious  grievance,  and  that 
which  the  nation  bore  with  lead  patience. 

The  next  main  objcfl  was,  the  Fijhtrici,  in  which  the 
ri\*al(hip  and  fuccefs  of  the  Dut<h  had  been  long  regarded 
as  a  national  lofs  and  difgrace. 

From  ihcfe  two  motives  arofe  the  fchcme  of  Navi- 
gation, which  the  bold  reformers  of  that  day  defigned, 
for  increaUng  the  naval  ftrcngth  and  confidcration  of 
this  country.  It  may  be  faid  to  have  originated  in  jea- 
loufy, and  to  have  caufed  the  deiline  and  diminution  of 
a  neighbouring  nation  ;  bat  it  was  founded  in  a  policy, 
which  the  ncceflitics  and  the  advant3|cs  of  an  infular 
fituation  fuggcHcd ;  and  the  nation  hiring,  from  fupine< 
r.ei'»,  or  ignorance,  permitted  ana^ve  neighbour  foloog 


to  take  a  fhare  in  the  fiOierie;  and  foreign  tr&de  which 
belonged  to  us,  thought  itftif  julUfied  in  afTerting,  at 
length,  its  righ:s,  and  carrying  them  into  full  efFeil  by 
this  legidativc  a^V  And  although  this  mcalurc  brought 
upon  the  country  an  oblltnatc  and  blooiiy  war,  ;u)d 
thou;^,h  the  authority  on  which  it  was  founded  wis  un- 
conlliiutiunal  and  ulurped,  yet  a  plan  fo  wife  snd  folid 
was  Ihcnuoully  mainiainrd  by  thofe  who  formed  it;  and 
it  was  nut  fuffercd  to  pafs  away  with  the  trinficnt  govern - 
inentlrom  which  it  derived  its  origiit;  the  leading  features 
of  it  were  adopted  by  the  lawful  government,  at  iherello- 
rationofCA.  11.  whm  a  new  ad  ul  Navigation  was  pan(:d. 

The  prefcnt  condition  of  our  Marine  (fays  Blai  kjhne) 
is  in  a  great  meafure  owing  to  the  falutary  provifiur.s  of 
the  lUiutcs  called  the  Navtgatk-t  A^it\  whereby  the 
co/iiUnt  incrcafcof  EngUjh  (hipping  and  (^canicn  was  act 
only  encouraged,  but  rendered  unavoidably  neccflary. 
By  jiai.  5  R.  X.  c,  3,  in  order  to  augment  the  navy  of 
£ng/mtd,  then  greatly  diminiihed,  it  was  ordained,  that 
none  of  the  King's  Hcge  people  (bould  (hip  any  mer- 
chandize out  of  or  into  the  realm,  but  only  io  Ihips  of 
the  King's  ligeance,  on  pain  of  forfeiture  In  the  next 
year,  by  Jiu/.  6  R.  2.  c.  8,  this  wiic  proviiion  was  ener- 
vated, by  only  obliging  the  merchants  to  give  Etg- 
iijh  (hips  (if  able  and  (u0icient)  the  preference,  lint 
thr  moll  bene(ici3i  flAtute  for  the  trade  and  cctnmerce 
of  thefe  kingdoms  i^  that  A^'ai^^atn/t  J^,  the  rudiments 
ot  which  tvere  htf\.  framed  in  i6)C,  witlt  a  narrow  par- 
tial view ;  being  intended  to  mortify  our  own  fugar 
illands,  which  were  difafiecled  to  the  Parliament,  and 
ftill  held  out  for  Chr.rUi  II;  by  flopping  the  gainful 
trade  which  they  carried  on  with  the  DiUiht  and  at  the 
f^me  lime  to  clip  the  win^s  of  thofc  our  opulent  and 
afpiring  neighbours.  This  prohibited  all  (hips  of  fo- 
reign nations  from  trading  with  any  Enghjh  plAntaiion<,. 
without  licence  from  the  Council  o(  Stnte.  In  1651, 
the  prohibition  tvas  extended  alio  to  the  mother  country ; 
and  no  goods  were  fulTcrcd  to  be  imported  into£/f^AiW, 
or  any  of  its  dependencies,  in  any  other  than  EttgUjh 
bottoms;  or  in  the  (hips  of  that  Enrope.tn  nation,  of 
which  the  merchandize  imported  was  the  genuine  growili 
or  manufiadurc.  .At  liie  Kciloiaiion,  the  ibimer  provi- 
(ions  were  continutd  by  fiat,  ta  QhurUs  11.  c.  18,  with 
this  very  material  itrprovcment,  that  the  mailer  aiid 
threc-fojrths  of  the  marincis  (hall  al(o  be  fub- 
jeds;  under  forfeiture  of  the  (bip,  and  ail  goods  im> 
ported  or  exported.  1  Ctmm.  c.  ij.;^.  ^17. 

This  Stat,  iz  Cak.  II.  c.  iS,  is  intitlcd  "  An  Act 

FOR    THE    CNCOVRACINO     AND    INCREASING  OP 

SHIPPING  AND  NAVIGATION;"  which  purfuea 
the  policy  and  dcutl  of  the  one  made  in  1651,  ufing 
fometimcs  its  very  words.  It  has  made  however  (omc 
alterations,  and  h:;s,  as  already  remarked,  added  conii* 
dcrably  to  the  fcopc  of  the  former  7.^. 

Having  thus  (lightly  traced  the  hilbry  of  thefe  cele- 
brated laws,  wc  (hall  proceed  by  endeavouring  to  fepa- 
ratc  fuch  matter  as  is  repealed  or  become  obfolctc  ;  and  to 
cxtraft  fo  much  as  conllitute*  the  law  of  thr  prefeni  day  ; 
not  indeed  the  whole  par:iculars  of  it,  but  fuch  an  out- 
line as  may  eafily  be  tilled  up  by  a  reference  to  the  (la- 
tutcs,  aad  Mr.  Rn-vtit.  excellent  digcft  of  tlicm  on  this 
fttbje^.  To  aflill  the  rtider's  mind,  thefe  principles 
are  condcnfed  into  certain  rules  and  the  excep- 
tion s  to  them ;  and  to  each  rule  aud  exception  arc  fub- 

joiac4. 
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joined  the  grounds  and  reafoiis  cn  which  ihcy  arc  refpec 
ftveljr  founded. 

TiieJ^a/KavigatteH,M  the  /at.  of  li  Ccr.  j.  c.  i8, 
U  ufually  ftiled,  is  looked  up  to  as  the  origin  and  gr?at 
charterer  our  Navigation  Syftem  ;  upon  which  all  fubfc- 
quent  laws  may  be  confidcrcd  a^  comments.  U  ieems 
moft  natural  therefore  to  clafs  our  propofed  rules  ac- 
cording to  the  courte  dtrefled  by  that  a£k,  and  under 
the  heads  into  which  thatii  divided.  Thefcare, 

I.  I'ht  Flatttatiett  Trade.    And  herein, 

{A)  0/  the  general  trade  •with  tbt  King" s foreiga 

dom  'tni&nt  \  and 
(B)  O/  tin  trade  luith  the  United  States  of  kmt' 

T\c»,ar.,i  the  QoXoMCi  there  and  in  sht'^cii  Indies. 

II.  The  Tradfwlth  AJia^  J/riia,  and  AmtrUa, 

III.  The  European  Trade. 

IV.  The  Ciofiing  Trade. 

V.  Tbt  fififeritt  \  and  laftly, 

VI.  Britifii  Sl:/>s  and  thtir  rtgi/rj, 

I.  (A)  Rule  i.  No  goods  or  commodities  maybe 
imported  into,  or  exported  out  of,  any  eclony  er plantation 
to  his  Majcfty  in  j1Jia»  Africa^  or  America,  belonging,  or 
in  his  poffeflion,  but  in  Brtttjh-hvxWt.  Ihips  owned  by  ^W- 
ttjh  fubjedls,  and  navigated  by  a  mailer  and  three- 
fourths  at  leaft  of  the  mariners,  Bntip  ("ubjcits  ;  (or  in 
prize-ftiips,  legally  condemned  and  navigated  in  like 
manner.  Sec  kttvei  Sa.  Rule  21  )  iitat.  7  £^  8 

H^m.  3.  c.t2. 

[Except  fach  goods  and  commodities  as  may  be  im> 
ported  into,  and  exported  from,  the  free  pons  in  the 
ifliTids  of  Jamaica,  Grenada^  Demintea,  and  Keiv  Pra- 
^tdetre,  by  foseign  (hips,  owned  and  navigated  by  the 
fubjcfls  of  fome  foreign  European  Sovereign,  or  State, 
or  by  perfons  inhabiting  any  country  under  the  domi- 
nion'of  fome  foreign  European  Sovereign  or  State,  on 
the  continent  of  America ;  and  except  (alt,  which  may 
be  exported  from  Turkt  iJleuJi  in  ihips  belonging  to 
any  of  the  United  States.] 

Thcl'e  exceptions  arc  made  hy fat,  27  Gee.  3.  r.  27, 
for  efi.ibl»(hing  free  ports ;  (explained  hyjlai.  30  Geo.  3. 
f.  »9:  ^ ptt.  31  Geo.  I.  c.  38;)  t^jUt.  zSGeo.-^.  c.6. 
S  9,  rcfpeding  TurAt  Ifiandi.  See  Runts  355,  375. 

The  above  fiat.  17  Geo.  3.  e.  27,  is  made  perpetual 
by  fat.  32  Grt,  3.  e.  37  ;  and  amended  by  ftat.  33 
C*rt.  3.  e.  50. 

Rule  z.  No  fugar,  tobacco,  cotton,  wool,  indigo, 
cinger,  fui^ick,  or  other  dving  woods,  {fint,  \z  Car.  2. 
e.  18.  [Nav.  Aft.]  S  'S.)  moIalTes  {fiat.  3  ^5' 4 
Ann.  f.  5,)  copper,  ore,  {jiftt.  8  G«.  I.  e.  18.  ^  22,) 
cvffcc,  pimento,  cocoa  nuts,  whale  fins,  raw  filk,  hides, 
CI  (kins,  pot  or  pearl  aftics,  iron,  or  lumber,  of  the 
growth,  produftiotf,  or  manufaflure,  ofany  Britijh plan- 
tation in  Ajia,  Africa,  or  America,  {fiat.  ^Geo.  3.  e.  15. 
^  27.  :S.)  may  ht  tran/parteH  into  anj  phee  ivhat/oe^er, 
other  th.in  to  (ome  Briiifi}  piani^iiont  or  to  Great  Britain ; 
or  (by  fiat.  20  Geo.  3.  f.  10;  arid/«/.  33  Get.  3. 
(,  67,t)  ^0  Ireland. 

[Except  fugir,  which  maybe  carried  from  the  fugar 
colonies  to  any  port  in  Snrope,  in  a  fliip  clearing'  uut 
fiom  Great  Britain,  and  having  a  licence  from  the  com- 
miifioncrs  cf  the  cutloms  for  that  purpofe  ;  and  lumber, 


which  may  be  carried  from  any  Britifii;  colony  or  plan- 
tation to  the  Madeiras,  or  the  Weflcrn  1  Hands  called 
Axorei,  or  to  any  part  of  Europe  to  the  fouthward  of 
Cape  Finifien  e,  ] 

This  depends  on JiM.  is  Geo.  a.  e.  30,  (continued  by 
fiat.  33  Ceo.  3.  c.  40.  §  3,)  and  fiat.  5  Ge9.  3.  e.  45.  See 
Reez'esgi,  103. — By ftat.-^z  Geo.  3.  e.  45,  the  liberty  to 
carry  fugar  ii  fufpended,  during  the  time  that  fugars  are 
at  a  certain  price  in  Lvndan.  And  fee  fiat.  33  Get.  3, 
#.  JO. )  10,  1 1.  permitting  the  importation  01  foreign 
fggar  and  cotfee  into  certain  of  the  Ife/J  India  iflands ; 
and  the  re-exportadon  of  them  from  thence  without  pay- 
ment of  duty. 

Rule  3.  All  other  goods  and  commodicies,  not  ib 
enumerated,  being  the  growth,  produfUon,  or  manufac- 
ture of  any  Bniifit  colony  or  plantation  in  A^a,  Africa, 
or  America,  may  be  tranfported  to  any  place  whatfoever. 

Becaufe  ;vhat  is  not  prohibited  or  rcftridled  by  any  fh- 
tute,  is  open  and  free:  And  by  fiat.  30  Geo.  3.  e.  29. 
S  a,  goods  the  growth  of  the  countries  lordeneg  tn 
^ebec,  and  imported  into  that  province,  may  be  im- 
ported into  Gr/ox  £r;Vdfir  from  thence. 

[Except  hops  to  Ireland,  fiat.  5  Geo.  2.  r.  9  ;  rum  and 
other  fpirits,  to  the  Ijle  of  Man,  fiat.  5  Gsa.  3.  c.  39; 
Tum  to  Guernfey  and  Jerfey,  fiat.  9  Geo.  3.  e,  28.  §  1, 
z,  3  ;  and  Bafi-India  goods,  which  mud  be  brought  to  the 
port  of  London  ;  fiat.  7  Ceo.  1.     21,  §  9.] 

Rule  4.  No  goods  or  commodities  of  the  growth, 
production,  or  manufacture  of  Europe,  may  be  imported 
iRio  any  land,  idand,  plantation,  eoUny,  territory,  or 
place,  to  his  MajclU- belonging,  or  in  his  polTeflioD,  in 
Afta,  Africa,  or  America,  but  luch  as  lhall  be  (hipped  in 
Great  Britain,  fiat.  19  Car.  2.  e.  y.  §  6;  or  Ireland  1 
fiat.  zoGro.  3.  ee.  6,  7,  10;  and  fiat,  ^3  Geo,  3.  e.  63. 

[Except  fait  for  the  fiflicries  o(  Neii.foun.{land,  and 
wines  from  the  Madeirat,  and  from  the  Wcrtcrn  Iflands  or 
Azorej  ;  {fiat.  15  Car.  t,  e.  y.  §  7  ;)  craft,  clothing,  or 
other  goods,  the  growth,  production,  or  manufacture  of 
Great  Britain,  Guernfey,  or  jerfey ;  or  food  or  victuals, 
the  growth,  production,  or  manufacture  of  Great  Bri- 
fain,  Ireland,  Gaernfej,  or  "Jerfey,.  from  Guernfey  or^fr- 
I  fey  to  Netufoundland,  or  any  other  Brinjh  colony  where 
i  the  fiftiery  is  carried  on,  for  the  ufe  of  the  fiihery.  Stat, 
9  Geo.  3.  e.  28.] 

Rule  j.  Lands,  iflands,  territories,  or  places  to  his 
Majefty  belonging,  in  AJia,  Africa,  or  Amtrtea,  not  Itsng 
Coktuet,  or  plantations,  are  not  included  in  any  of  the 
foregoing  prohibitions  or  reltriCtions ;  other  than  the 
prohibition  contained  in  the  fourth  rule  ;  and  thereftric- 
tion  that  all  goods  and  commodities  mutt  be  imported 
into,  and  exported  out  of,  thrm  in  Brtiifif'h\i\\t  (hips,  or 
in  Britijh  jhipt  owned  by  his  Majclly*s  fubjefls,  and 
navigated  by  a  matter  and  three- fourths  at  Icail  of  the 
mariners  J/vfr/i  fubjcCts. 

If  the  before-mentioned  prohibitions  and  relUiCtlons 
are  confined  by  the  flatutes  cnaCting  them  loCc'eniet 
and  Plantation},  then  all  iflands,  lands,  territories,  or 
places,  that  are  judged  not  to  be  colonics  or  plantations, 
(it  there  are  any  fuch)  arc  not  within  the  meaning  of 
them  ;  and  fuch  lands,  iflands,  territories,  and  places, 
are  only  included  in  the  firil  feCtion  of  the  ACt  of  Navi- 
gation, and  the  fixth  fe^tion  of  fiat.  1 5  Car.  z.  e.  7, 
where  they  arc  fo  named  ;  and  not  in  the  fccond  feClion 
6  of 
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of  the  an  of  Navigation  concerning  ilie  enumerated 
goods,  uherc  colonies  and  ptanuiions  on!y  arc  named  ; 
noriny?ij/.7  isf  ^If'ill  3.  c.  22, which  confines  the  tmporc 
and  export  of  ihc  colonics  and  p'unUlions  lo  Brinjb- 
built  (hips.  Sec  Reevtt  134.— 7. 

(B)  Rull6.  Sugar,  molanes,  cocoa-nuts,  ginger, 
and  piroenco.  and  alt  goods  and  commodities  which 
were  not  prohibited  in  the  year  17^B  to  be  exported  to 
any  foreign  country  ia  Europe,  mav  be  txperttj  /nut 
tht  India  hi. a k ds  io  ibt  United  iiTAT es. 

Slat.  28  Ceo.  3.  (.0.  §  J. 

Rule  7.  No  goods  or  commodities  may  be  importtd 
from  THE  U N  ite  o  Si  axes  m/*  t  11  e  West-I n  n i  a 
JsLANDs,  except  tobacco,  pitch,  tar,  lurpectinc,  hemp, 
ilix,  malls,  yards,  boAfprlt^,  tUve%,  heading-boardi, 
timber,  ftitngles,  atid  lumber  of  any  fort ;  borfci,  ncat- 
caiile,  Iherp,  hogs,  poultry,  and  live  llocic  of  any  fort ; 
bread,  bifcuic,  flour,  peas,  beans,  potatoes,  wheat,  rice, 
oils,  barley,  and  grain  of  any  fort,  b;ing  the  growth 
or  production  of  any  of  the  territories  of  the  United 
States.  Srat.ziCec.  3.  (.6.  ^  1. 

Rule  K.  No  goods  or  commcdities  ro.iy  be  importeJ 
frcm  the  Vi.iteJ  Stnta  by  lea  or  coullivifc  into  the  pro- 
vince of  Satire,  or  the  countries  or  iflands  within  that 
government,  or  up  the  river  St.  Lazirtncr^  28 
Cto.  3.  f.  6.  ^  14.)  nor  at  all  into  the  province  ot  Ne-va 
Si9t!a  or  JWw  flrnnjv^ttit  the  iHands  of  Cape  Breton , 
St.  John's^  or  l^tvj/ciatitlaiJt  or  any  country  or  illand 
within  their  refpcttive  governments.  Stat.  28  Gto.  3. 

t.  6.  ^12. 

[Except  that  the  Governors  of  Nova  Scetia,  Kexv 
£ruffAv/Vj(, theiHandsor  Cape  Brticn,  and  St.  yolm's,  may, 
in  cafes  of  public  emergency  and  dillrcfs,  atichorizc  the 
importation  of  fcantling,  phnks,  lUves,  heading-boarJj, 
Ibinglcs,  hoops,  or  fquarcd  timber  of  any  fort,  horfes, 
neat-cattle,  flieep,  hogj,  poultry,  or  live  llocic  of  any 
fort,  bread,  b  fcuit,  flour,  peas,  beam,  potatoes,  wheat, 
rice,  oats,  barley,  or  grain  of  any  fore,  for  a  limited 
time  ;  and  the  Governor  of  Nen-fonitMana't  being  im- 
powcred  by  order  of  his  Majctly  in  Council,  may  autho- 
rize, in  calc  of  ncccflity,  the  importation  of  bread,  flour, 
yi!f</m/r-corn,  and  live  llock,  for  the  then  cnfuing  feafon 
only.  Stat.  28  Geo.  3.  c.  6.  §  13.] 

And  by  J?af.  306/0.  3.  e.  8.  ^  i,  the  Governor  of 
^ebtc  may  authorize  the  importation  of  cattle,  grain,  or 
flour,  by  fca  orcoaflwtfe,  from  the  Ujtii/J  States,  bySri- 
iijh  Subjefls  in  Britift^  vcfTcls.  By  pat.  33  Get.  3.  t.  50. 
S  14,  Pitch,  tar,  and  turpentine  the  produce  of  the 
United  Statet  may  now  be  imported  into  Nova  Scotia  and 
Amv  BrunjKvicithy  Brtujh  Subjects  mBritiJh  (hips. 

By  §  10,  of  the  above  Jiat.  z8  Gfc.3.  c .  6,  no  to- 
bacco, pitch,  tar,  turpentine,  hemp,  flax,  mafls,  yards, 
bowfprits,  flavcs,  heading-boards,  timber,  Ihinglcs,  or 
lumber  of  any  fort ;  bread,  bifcuit,  flour,  peas,  beans, 
potatoes,  wheat,  rice,  oats,  barley,  or  grain,  fhall  be 
imported  into  the  H'e/l  /W/diilands,  including  the  Ba- 
lama  and  Btrmudat  iflands,  from  any  of  tiie  foreign 
European  Weft-India  iflands;  or  (by  ftat.  31  G«.  3. 
f-38.§  I,)  from  any  foreign  colony  or  plantation  what- 
fbevcr,  belonging  to  .my  foreign  European  State  ;  on 
penalty  of  forfeiture,  except  by  auihoiity  of  the  re- 
fpcAivc  Governors  incal'es  of  public  emergency*  and 
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except  timber  of  certain  fpccics  under  ficz.  33  Qe^.  t. 
f.SO.  s  ij- 

KinuE  9.  Goods  and  merchandize  being  the  growtu 
or  production  of  any  of  the  terfltor^c^  of  the  CuittS 
Str.tes  of  Anttrica,  may  be  imporicd  dircilfy  from  thence 
ill  Bntifh'huilf  Jhips^  awKtJ  fj  Brtujh  SidjjfSi,^  and  navi- 
gated according  to  taw,  or  in  Ihins  Lmilc  in  the  cuun:rte^ 
i  belonging  to  the  United  Sraieif  CAVix'd  by  luth  Siibjcft-. 
and  navi^  ited  by  a  ma(lcr  and  three-  fourths  of  the  ma* 
rinerj  of  thofc  countries,  under  tl.c  following  dutlrtj 
namely,  unmanufadured  goods  and  ipcrchandiye,  (e*- 
cept  fifli,  oil,  blubber,  \vh;ile-tin3,  and  Ipermaceii,)  and 
I  alfo  tobacco,  pig-iron,  bar-iron,  pitch,  tar,  turpfniini*. 

rofm,  pot<alh,  pearl-alh,  indigo,  tiulh,  yardf,  and 
I  bovvCpriis,  upon  the  fame  du'jrs  as  if  they  came  from 
I  any  Briiijb  ifland  or  plantation  \x\  America:  fecondly, 
I  filh,  oil,  blubber,  whale- (ins,  fpermaccti,  and  all  other 
gooiU,  and  merchandize,  (except  fnuff.)  upon  thelowell 
ol  the  duties  impofed  by  law  upon  thofc  articles,  if  they 
came  from  countxiei  not  under  the  Britijh  dominion ; 
thirdly,  fnufl"  upon  the  fime  duties  as  if  h  was  tlie  pro- 
duft  and  manuf.idture  of  Burepe. 

This  ftands  upon  an  annual  order  of  council,  made  by 
virtue  of  Jlat.  zj  Gtc.  3.  e.  39,  continued  and  enforced 
from  time  to  time  by  flatutcs  pafTed  every  year  for  that 
purpofe. 

'J"he  duties  to  be  taken  on  the  fecond  clafs  of  goods 
and  merchandize  are  thofe  contained  in  the  tables  and 
fchcdulcs  A,  D,  i  F,  of  the  ConfoHdation-Aft,  y7ar. 
27  Gio.  3.  c.  13,  and  thofc  enacted  by  any  law  pafled 
fubfc^ucnt  touching  the  duties  in  thofe  fchedules.  Snufl* 
is  further  to  be  fubieC^  to  the  regulations  of  fta:,  ij 
Gee.  3.  63. 

The  following  re^ulattons  as  to  the  Plantation- trade 
ought  alfo  to  be  noticed. 

By  ftat.  30  Geo.  3.  c.  2C.  ^  2,  exporters  of  goods  to 
ruaitanzre  allowed  the  fame  drawbacks  as  to  Jmerica. 
By  ftat.  30  Geo.  3.  c.  27,  Subjeds  of  the  United  Statet 
fettling  in  the  Bmijh  territories  in  Kirih  Ameriea,  may 
import  negroes,  ISc.  duty  free.  By  ftat.  34  Geo.  5. 
c.  3;,  Governors  in  the  Weft  India  Iflands  are  indemni> 
fled  for  having  permitted  importation  and  exportation  im 
foreign  bottoms,  under  certain  circumtlances. 

II.  Rule  10.  No  goods  or  commodities  of  the 
growth,  production,  or  nianufafture  of  Afia,  Afrtca,  or 
America,  may  be  imported  into  Great  Britain,  in  any 
other  than  in  Bri:iJ/}-luih  Jhips,  or  in  Britift?  Jhipi  owned 
by  his  Majcfly's  SubjeAst  and  navigated  by  a  maAer 
and  three-fourth;  at  lejfl  of  the  mariners  Brntjb  SubjcAs. 
Slat.  izCnr.  2.  e.  il>.  (Na-vi^^tion  AjI)  ^3. 

[Except  fuch  goods  and  commodities  of  the  growth  or 
production  of  t/je  United  States,  as  are  permitted  by  the 
before-mentioned  order  in  council  to  be  imported  in 
fliips  belonging  to  the  Urtii/d  Statet,  as  is  Rated  in  the 
ninth  rule.] 

This  is  the  only  dirtS  exception;  but  fome  of  the 
inflanccs  which  are  given  'as  exceptions  to  the  fubfe- 
quent  rule  are  exceptions  alfo  to  this,  as  far  as  they  re- 
late to  fliips. 

RubE  11.  No  goods  or  commodities  of  the  growth* 
production,  or  manufacture  of  Ajia,  Ajrua,  or  AmerteA 
may  be  fliippcd  or  brought  from  any  otiter  place  ci 
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C00ntry>  hut  only  from  ths/e  »/  their  grvwth,  produftton, 
or  minufuAurCi  or  from  thofe  ports  where  only  they  can 
can  be,  or  arc,  or  ufnally  h%ve  been,  firll  Ihippcd  for 
trantpoitaiion. 

I'his  rellrifiion  applies  as  well  to  tlie  trade  with  the 
plaiiCitions  a?>  the  gcn<rrjl  trade  with  Jfiat  Africa^  or 
dmtrua ;  ind  is  founded  on  the  conftruAion  of  fiat. 
12  Car.  2.  t.  lb,  {Xtivi^aiiint  ^1:1,)  §  4.— Sec  R<rvei 
140-143. 

[Uxcept  the  commodiucs  of  the  Si'-^igbts  or  l^javi 
S*aft  from  the  ufu^t  porti  for  Lading  them  within  the 
Sirei^kit  or  LcVit'it  Seas  Stat,  12  Cur.  2.  (.  id.  ^12. 
Eafi-lHiiia  commodities,  from  the  utual  porta  for  lading 
them  to  the  fouthward  and  raftward  of  the  Capt  0/  CoeJ 
Hope.  Li.  §  13.  The  good?  of  ihc  Spcntjh  or  Pcnugutft 
plantations  or  dcnini  ms,  trcm  the  por:s  of  Spam  or 
Portugal,  or  the  Wclleru  lll.-i,  commonly  called  Azoret, 
or  the  MaMira  or  Canary  1  (lands.  IJ.  §  14.  Bullion  and 
J>rize  goods,  from  any  port  in  any  fori  of  Ihips.  /«/. 
^  15.  Jffuits  bark,  farfaparilla,  b:;lfam  of  Peru  and 
Tctu,  and  all  drugs  the  produce  of  Amtnca,  from  the 
British  plantations.  Stat.  7  Ann.  c.  8.  Raw  filks,  or 
other  goods  of  Perjia,  Irom  any  place  belonging  to  the 
Emperor  of  ^i^^ii,  in  Brit  ijo-huUt  pips.  Stai.  i^Cee.  2. 
e,.  56.  Cochineal,  by  fiat.  1}  Geo.  1.  e.  15*  and  indigo, 
by  fiat.  7  GiTfl.  2.  c.  18,  from  any  poit  in  Britijh  ihips, 
or  ihips  of  a  State  in  amity.  Gum-fcncga,  by  fiat. 
25  G.-i>.  2.  f.  32;  coarfc  primed  calicoes,  cowries, 
^rangoes,  and  other  I.Ltfi  iKdia  goods,  prohibited  10  be 
worn  here,  from  any  port  in  Surcp^,  in  Brtiijh  Ihips. 
Stat,  5  Ct9.  3.  c.  30.  S  I.  Cotton  woo!,  ^o;.  5  Gee.  3. 
e.  52.  %  20;  and  goai-Ccins,  raw,  or  undreiTcd,  ij 
Geo.  3.  c.  35.  ^1,  3.  {made  perpetual  by  flat.  31  Geo.  3. 
t.  43.)  from  any  pUcc,  in  Britijh -built  jh;ps  ;  and  good^, 
the  merchandize  of  the  dominions  of  the  Emperor  of 
f-Urseeo,  from  Gibraltar,  10  Britijh  (hips,  by  fiat.  27 
Geo.  3.  c.  19.  §  1 1.  StcReevti  142,  149,  37,  8.j 

III.  RviE  !■!.  No  gooils  or  commodities  of  the 
growth,  produfilion,  or  ma'iuf:iiflarc  oi  Europe ^  hereinafter 
tnameratcd  and  dcl'cribed,  namely,  no  goods  or  com- 
modities the  growth,  produdion,  or  manufaflure  of 
M:J{-:-vyt  or  01  any  icrritoiics  belonging  to  the  Em- 
jjtror  of  Rjf:r.  j  nor  any  fort  of  mafts,  timber,  or 
boards ;  00  foreign  fult,  pitch,  tar,  rofin,  hemp,  or  flav, 
raiftni,  tigs,  pracns,  oUvc  oils  ;  no  lort  of  corn,  grain, 
/ugar,  ppi  aihci,  wines,  vinegar,  or  fpirits  c%Ucd  aqua- 
vitx,  or  brandy-wi'.  c,  may  be  tmporccd,  but  in  Bni.-Jh 
kiiilt  Jhipi,  orinfi:ipstTxntdhybitMajtjif:Suhj;eIs»  and 
n;\vigatcd  by  a  mr.it -r  aad  thrce-fourtii^  at  ]<  ill  cf  the 
mariner*  Britijh  Subjcfl.J! ;  nor  any  currants  or  commo- 
Ji:ici  of  the  gro^vth,  praduAton,  or  manufa^^uTe  ul  any 
eoaniry  belonging  to  the  Turujh  empire,  may  be  im- 
ported, but  ill  Britijb-htiih  jhipt  crMtteJ  by  Bnitjh  Subj.'cUt 
^^A<  jTigaicd  by  a  mall  r  and  three-fourths  at  leili  of 
itic^iuarin.-rs  B.-injh  Subj^cls;  on,  in  thips  of  the  built 
of  jny  cooiiiry  cr  pi.tcc  'u\  Europe  i:i>der  ihc  dominion 
of  th  *  Sovereign  or  Slat*:  in  Earcpe  of  which  fucn  poods 
■re  tne  gro^ili.  nrod'trtio>t,  <»r  manufiifturc ;  or  *•{  the 
built  of  iMch  per;  where  only  the  laid  goods  can  hv,  or 
motl  uf^all)  aic,  Srll  fliipped  tor  iranfportation  ;  and  ca- 
VTgaied  li)  a  mailer  and  three- ft. ur'thi  at  of  the 

Kahncri  of  that  coiuiry,  ^.lace,  or  port. 
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This  role  is  founded  on  fiat,  is  Car.  2,  r.  iS,  (A'm^. 
4  amended  byy?ar.  27  Gro.  3.  f.  19.  ^  10.  Sec 
Rtcvet  197,  382,  383. 

Rui.  f  13,  No  fort  of  wines,  (other  than  Rhenijht)  no 
fort  of  fpicery,  grocery,  tobacco,  pot-athes,  pitch,  tar, 
fait,  roiin,  deaI*boards,  fir,  timber,  or  olive  oil,  may  be 
imported  from  the  SethtrlanJi,  or  Germany,  upon  any 
pretence,  in  any  fort  of  (lips  or  vcfTcIs  whatfoever.  Stat, 

13  (f^  14  Car.  2.  f.  1 1.  §  23.  See  Reevej  202,  20;. 
[hxcepc  timber,  fir,  planks,  malts,  and  dcal-board>« 

,  the  preJu/tien  of  GermaKy^  from  any  port  or  place  in  Gir- 
I  manyt  by  Brtnfij  Suije/it  in  Britijh-built  jcipi ;  fiat.  6 
Gee.  I.  e.  16.  ^2;  and  wines,  the  growth  or  produdion 
of  Hungary,  the  Aaflrmn  dominions,  or  any  part  of  OVr- 
mamt  from  the  Aufinan  Netherlands,  or  any  port  or 
place  belonging  to  the  Emperor  of  Germany,  or  the 
Houfe  of  An/iria,  in  any  fuch  ihips  as  arc  defcribed  in 
the  twelfth  rule.  Stat.  z%  Geo.  2.  c.  78.  §2;  amended 
byy?rt/.  27  Geo.  3.  e.  19.  ^  lO.] 

Rule  14.  EuHion  and  prize  goods,  and  all  odier 
goods  and  commodities  of  the  growth,  produAioo,  or 
manufitdure  of  £urv,v,  (not  prohibited  abfolately  to  be 
imported, }  may  be  imported  from  aay  country,  place, 
or  pore,  in  any  fort  of.ji:ipSt  owned  aud  navigated  in  any 
fort  of  manner. 

Becaufe  bullion  and  prize  goods  are  excepted  by  §  i^* 
out  of  all  the  provifions  of  the  Ad  of  Navigation ;  and 
becaufe  what  is  no:  prohibited  or  rettri^ed  by  any  fta- 
tutes,  is  open  and  free. 

IV.  Rule  15.  No  perfon  may  lade  or  carry  onboard 
any  fhip  or  vcilel,  other  than  a  Britifij-built  fi/ip,  or  a 
Britijh  fijip  vtuned  by  Brttijo  Subjeai  and  navigated  by  a 
mader  and  three-fourths  at  leaU  of  the  mariners  Bn~ 
//.^SubjeAs, (by  fiat.  i\Geo.  3.  c.  68, after  the  tiien  ex- 
illing  war  navigated  iuh:!iy  by  Bntijh  Subiccls,]  any  com- 
modiiies  or  things  of  what  kindfocver  from  any  port  or 
creek  of  Great  Britain  or  heUiut,  or  of  the  iftands  of 
Guern/ey  or  Jer/ey,  to  another  port  or  creek  of  the 
fame,  or  any  of  them.  Stat,  it  Car.  2.  e.  18,  (Nov. 
Ad,)  §6. 

Rule  16.  Every  foreign-built  ihip  or  vcffcl.  bought 
and  brought  into  Great  Britain  to  be  emp'oyed  in  carry- 
ing goods  and  merchandize  irom  any  port  to  port,  is  10 
pay  at  the  port  ot  delivery  for  every  voyage  fiveihil- 
lings/Y/-  ton,  over  and  above  all  other  duties.  Stat.  I 
Jae.  2-  e.  iS. 

V.  Rule  17.  (Soe  this  Diftionary,  title /V;^.)  Frejh 
fijh  of  every  kind  caught  by  the  crew  of  any  Brttijh* 
bitiU  fhip,  or  vetfel  ^ivned  by  Britijh  SA-jeSit  iifually  rc» 
fiJing  iu  Gre<u  Britaint  Inland ,  GucT>sJii.  Jfrjey,OT  Men, 
and  navig-  ted  by  a  nu:lcr  ard  tnrcc-Vuurths  at  leaft  of 
the  mariners  Sriiijo  Subjcfls,  may  be  imported  in  fuch 
ibips  free  of  duty.  Sta:.  27  Geo.  3.  c  13.  ^  32. 

Rule  iS.  No  fort  of  fiCh  whatever  of  fcreigix  fifi>inx% 
(e;icept  cel«,  llock  filb,  anchovies,  (lurgeon,  botargo, 
orcaveare,  lurbots  tobflers,  and  oy Hen,)  may  be  im- 
ported into  Great  Britain. 

This  depen'is  on  fiat.  10      1 1  H'ill.y  f .  24.  §13, 

14  :  fiat.  1  Geo.  1.  fi,  a.  c,  i&.  ^  ig  2>  3»  enforced  ^ 

fiat. 


NAVIGATION-ACTS 


V— VI. 


Jttit,^  Cte.  «.  f.  33  :  MA/at.  z6  do.  3.  Si.  ^43144. 
Otjitrt  are  not  fpccially  excepted  in  any  lUiuic,  but 
ilicre  is  a  duty  on  ttiem  in  the  Confolidation-Aft  (fifi- 
27  GVj.  3.  c.  i^,)  which  not  bting  leviable  on  Britijh* 
caught  (iih,  mu:i  be  conilrucd  as  a  pcrmiflion  to  imiHrrt 
foreign. caught  oyrters. 

Rule  19.  Pirpitual  hcunties  arc  payable  on  the  export 
of  pilchards,  or  lhads,  cod.fiih,  ling,  or  hake,  whcihcr 
wet  01  dried,  falmon,  wlutc-hcirings,  rcd-hciring*,  and 
dried  red  rprat»i  being  of  RritiJ-h  6(hif)g^  and  cuiing. 
Ztait.  5  Ctn*  1.     iS.  ^  6  :  26  Ct9.  3.  r.  Ut.  ^  j6. 

I<  u  ^  E  lo.  TtmfoYitry  haimtlti  arc  payable  on  the  ton- 
nage of  (hips  carrying  on  the  Britijh  and  CrttnlaBti  Fiih- 
crtes ;  on  the  quantity  of  I'lfh  uken  in  the  Briiijh  and 
KfvifQundlami  Fijheriti\  on  the  quantity  of  oil,  head- 
matter,  blubber,  and  whale-tins,  taken  in  the  Sokibrrn 
nvhaie-fJlHryt  and  on  the  export  of  pilchards. — Scal- 
fkins,  head-mactcr,  blubber,  and  whiile-fini,  taken  in 
the  l\i'wJounMan(i%  Gyetniami,  and  Southern  whale-tiOi- 
erics,  may  be  imported  /rce  of  duty,  provided  RrttijJj. 
buth  Jhips  are  employed,  tr.vned  ly  Briiijh  SuAjt,-7i,  ofu- 
ally  refiding  in  the  King's  huropcan  dominions,  and  na- 
vigated by  a  mafter  nud  three-fourths  at  Icatt  of  the 
mariners  ufually  rcfiding  in  the  King's  Kuropcan  domi- 
nions. Thefe  tcmpoiary  bounties  all  depend  on  the 
llatutcs  26  (I'fc.  3.  {.  81.  (explained  by  Jta/.  27  Geo.  3. 
i.  10:)  26  GV0.3,  c(.  26,  41.  {O,  explained  by  /ta/t.  zti 
Ct0.  3.  c.zo  :  29  Ci-o.  3.  f.  93  :  and  fuch  Uatutcs  as  arc 
from  time  to  time  made  for  amending  or  continuing 
them.  See y?fl//.  3  i  Geo.  3.  c.  45  :  32  Geo.  3.  e.  22  :  33 
Gio.  3.  ee.  42,  58.  And  fee  JItti.  34  Geo.  3.  r.  68.  ^  ^, 
under  which,  after  the  thcin  exilUng  war,  no  vcH'cU  arc  to 
iifh  on  the  coafls,  unlcfs  tuhelly  manned  with  Bntijb  Sub- 
jcfts ;  but  foreign  mariners  are  allowed,  under  certain 
regulations,  to  be  on  board  fuch  fliips,  to  tnlUud  Briujh 
tuariners  in  fifhing,  \^c. 

VI.  Rui-E  21.  A  BrtUjh'hvilt  jhip\si\\t)\t<%\\3A\x^ii 
built  in  Cftat  Britain,  or  li-eland^  Gutrxfey.  or  'Jcr/ey,  or 
the  ijkaf  Man,  or  in  fome  of  the  colonics,  plantations, 
iilands,  or  territories,  in  jijiat  A/nea,  or  America,  which 
at  the  time  of  building  the  iKip  belonged  10,  or  were  in 
the  poHclTion  of,  his  M.ijefly  ;  pr  any  (hip  whatfoevcr 
which  ha^  brcn  taken  and  condemned  as  lawful  prize. 

[Except  fuch  ^W/;y/^ -built  fbips  as  lhall  be  rebuilt  or 
repaired  in  any  foreign  port  or  place  to  an  amount  ex- 
1  cecding  fifteen  Oiillingj  per  ton,  unlcfs  fuch  repairs  fhall 
have  been  proved  to  be  necciTary  to  enable  the  Hiip  to 
perform  her  voyage.] 

1  hia  rule  and  exception  are  contained  in  the  firft  and 
fecond  fe^lions  oi  JitU,  26  Geo.  3.  e.  60.  See  Reevei 
453.  45+- 

Rule  22«  ABritt^Jhip  isjfirn.fuchasis  foreign 
but  which  before  Mtiy  I.  1786,  belonged  wholly  to  any 
of  the  people  of  Great  Britain,  or  Ireland,  Guern/ey,  or 
'Jerfey,  or  the  If.e  of  Man,  or  of  any  colony,  or  pUr.t^i- 
lion,  ij!and,or  territory  in  Afia,  A/nea,  or  Ar.tri£a,  in 
poil'cflion  of  his  iVlajedy  ;  fecondly,  luch  as  has  been 
built  or  rebuilt  on  a  foreign-made  keel  or  bottom,  and 
rcgirtcred  before  iVij)-  1,  1786,  as  a  i?rmy-^  (hip  ;  thirdly, 
fuch  ai  had  begun  to  be  repaired  or  rebuilt  on  a  foreign- 
made  keel  or  bottom  before  A%  1,  1786,  and  has  been 


fince  regiftered  by  order  of  the  con'-mtllioners  of  the 
cuftoms  of  EngUnJ  ut  in  Stctfaad.  Sec  Reeves  452,  53S. 

Rule  23.  Kvcry  (hip,  cr  vcffd,  having  a  deck  or 
bring  of  the  buttiu-a  of  iiftren  tons,  and  belonging  to  a 
fobjfCl  in  Great  Britain  or  hclatid,  Gutrnjtyt  Jirjry,  or 
the  ljt<  of  Man,  or  any  colony,  pUnlition,  ilUnd,  or  ter- 
ritory to  his  Maj':ny  beloiijjiitg,  mutl  be  rtgijiered  by  the 
rctfon  claiming  prrptriy  il.:r*:':n;  ulio  11  to  ob'.jin  s 
certiftcate  of  tuch  r<.-giU:y  in  the  perl  to%^hich  the  (hip 
»r  vitl- 1  properly  bdongt,  and  t^c  certificate  is  :u  dif- 
tingoifli  iltL-  lliip  or  vcA'el  under  cifc  of  thcfe  two  clafies ; 
ccrtilikiatcs  of  i^r//^//«iiir/ii/£cn  regifiry,  or,  certificatrt 
of  joretga  Jlipt  rt^'Jiry  fir  tit  Burt: tan  treide,  Britijb 
property.  Slat.  zbG.o.y.  f.6o.  \  3.28. 

Rv  ut  34.  No  Oiip  is  10  be  permitted  to  clear  nut  as 
a  5r/f/,^-buiIt  fl>ip,  or  a  UiiiiC-,  (hip,  nor  to  be  entitled  to 
the  privileges  of  a  j?r/;/,'/>  bjil:  (hip,  or  a  Brttijts  fhip, 
utdefi  the  owtTcf  has  obtained  a  Ciriifitaic  ot  rcgiftry  ; 
and  any  fldp  parting  from  port  without  being  fo  regif- 
tered. and  obtaining  fuch  a  certificate,  Ikall  be  forfeited. 
Stat.  26  Geo.  3.  c.  OJ.  *(  32. 

Rum  25.  Ail  fi.tpt,  mt  ettitled  tj  the  privi/e^tt  of  a 
Britij/}-hti\k  Ihip,  or  .1  Briujh  fliip,  and  all  Ihips  net  re- 
giftered  asaforelnid,  are  deemed,  although  they  m.^y  be- 
long 10  Britijh  Subjc^s,  to  all  intents  and  piirpofcb  alirm 
or  foreign  f^ips,  Stat.  27  Geo,  3.  c.  29.  ^  13.  Sec  Reeve* 
509- 5 1  i. 

Ru  L  r  36.  As  often  as  the  mailer  of  a  Ihip  is  eba«gej 
a  memorandum  thereof  ii  to  be  indorfed  on  the  ccriifi- 
cate  by  the  proper  ofiicer  of  the  culloms.  Stat.  26 
Geo.  3.  c.  60. 

Rule  27.  The  owner  is  to  caufe  the  name  by  which 
a  (hip  is  regillcred  to  be  painted  in  a  coofpicuous  part  of 
the  A<:tn,  and  fuch  name  is  no:  to  be  changed.  Stat.  z6 
Gm'o.  3.  e.  60.  ^  19. 

Rule  28   If  a  certificate  of  regiflry  is  loft  or  miflaid, 
or  if  a  Ihip  lhall  be  altered  in  form  or  burthen,  or  from 
any  deuominatien  of  vcltcl  to  another,  by  rigging  or  fit- 
I  ting,  flie  mult  be  repjiered  de  kgi-o,  and  a  new  certificate 
I  granted.   Str.i.  zb  Geo.  ^,  e.  60.  §  22,  23,  explaining 
15  Geo,  2.  e.  31. 

RVle  29.  Mailers  of  Ihips  are,  on  demand,  to  pro- 
duce their  certilicatcs  to  the  principal  officer  in  any  port 
within  the  King's  dominions,  or  to  the  Britifif  conful  or 
chief  orticcr  in  any  foreign  port,  on  penalty  of  too/, 
Stat,  zO  Geo.  3.  e.  60.  ^  3^:  and  ic<s  fiat.  33  Geo.  3. 
c.bi.  ^  18,  {J^c.  Some  doubt  having  arifcn  whether 
(hips  belonging  to  the  Company  could  llri£lly 

be  confidered  as  Briiijh  (hips,  confidering  how  many  fo- 
reigners were  proprietors  of  the  Company's  (lock,  thi« 
was  removed  by  fiat.  21  Geo.  3   r.  6;.  §  33, 

Since  tlte  above  recapitulation  a  m.nteria!  lUtute  has 
been  paffcd,  nix.,  fiat.  33  Geo.  3.  c.  6S ;  by  which  it  is 
cnafted,  that  after  fix  months  frcm  the  conclufion  of  the 
then  exiting  war,  no  goods,  tift  .  fiiall  be  imported  into 
GrM/^W/^7irt,nor  any  goods  exported  from  thence,  in  Bri- 
///^vcfTels,  t:nlcrst]iema(ltrand  thrcc-fourtliiofthe  ctcw 
arc  Brittfij  Sobjrcls.  This  aft  contains  fcveral  regu- 
lations to  enforce  thefe  provifions ;  it  defines  Britifi>  Seo' 
w<'c;\vho,  it  declares,  muft  be  natuial-born  Suhjeit-:.or 
pcrfons  naturalized  b/  z&.  of  p.irlinmentf  or  made  de- 
Q,q  2  niztm 
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tiizens  by  leiters  of  detiizniion,  or  perfons  having  be- 
come Subjects  by  conquell.  or  ccfHon  of  fome  iicwly- 
acquircJ  country,  having  taken  the  oath  of  allegiance, 
vr  other  oath  required  on  fuch  conquetl  or  ccOion.  Fo- 
reign fcamcn>  howeverj  fcrving  three  years  in  the  navy 
in  time  of  war  may  be  employed  as  Br'ittjh  fcainen,  not 
having  taken  the  oath  of  .-iHcgiance  to  a  Ibrcign  State. 
Rfgulailons  are  alfo  contained  for  the  employment  of 
negroes  in  Amtriaxt  and  the  Eajl  and  Wifi  hidux  :  and 
proviGons  made  for  the  employment  of  foreign  feamen 
in  cifc  of  necefiiiy.  This  flatute  alfo  contains  further 
i<;gulations  as  to  the  regiilry  of  Britijh  (hips,  by  enabl- 
ing that  no  transfer  of  property  in  any  vcfTd  lhall  be 
vaiid,  uiilefs  made  according  to  jlai  26  Gto.  3.  c.  60.  The 
lurm  of  indorfement  00  change  of  property  is  pre- 
tciibed  ;  and  other  inllruftions  given  as  to  the  transfer 
of  property  where  the  vcffcls  or  their  owners  are  not  in 
the  country.  The  mode  of  regifterlng  de  novo  in  cafe 
of  transfer  of  property,  i»  further  fettled  ;  and  direclions 
^ivca  in  cafe  of  transfer  of  the  property,  in  fuch  regif- 
vofcJ  fhip,  to  foreigners. 

The  above  ftiort  vic»  of  an  intercfting  and  important 
(jbjeifl,  contains  much  ufeful  infoiroation,  not  merely 
confined  to  this  head  of  law,  but  conne^ed  with  tlie  gc- 
aeral  policy  of  the  En^lijh  Government.  The  parti- 
culars of  the  laws  here  detailed,  are  fomciimes  fluUuai- 
ing,  ard  above  all,  much  aJFcfled  by  the  circumllanccs 
of  peace  and  war.  An  intimate  refearch  into  the  re- 
gulations contained  in  the  rtatutes  above  referred  to, 
and  others,  can  only  be  conduced  wiih  fafety  by  a  refer- 
ence to  :he  fiatutcs  themfelves;  and  particular  caution 
is  ncccfTary  to  render  the  Student  aware  of  the  number  of 
laws  coniinualiy  claiming  the  atieniion,  and  receiving 
the  faniiion,  of  Parliament  on  this  natloral  fubjcA. 

See  particularly  a:  to  the  imporiation  and  exportation 
of  Bark, 32  Gtc.  3.  c.  50; — Books,  34  Gee.  3. 
. .  20  ; — Cambricks  from  the  Au'irian  Netherlands,  Jia:. 
3^  Geo.  3.  (.  50 ;—  Coafting  trade,^a/.  52  Geo.  3.  e.  50  ; 
— Corn,  this  DiCiionary,  title  Ccm,  and  Jiaii.  50  Gee.  3. 
i.t,\z:  31  CVo.  V  4  :  31  G/t.  3.  r.30:  repealing  ail 
j^sand  ail  proviiioni  in  every  other  ail  regulating  the  im- 
portation of  wheat,  wV. ;  55  Gto.  c  3  :  34  GVa.  3.  7 1 , 
ihe  latter  regulating  the  exportation  to  the  fr'efl  hdm ; — 
Drugs,y7n/.  30  Geo.  r.aS. — As  to  htlandt  (tc Jiat.  33 
Geo.  3.  c.  63  ;  by  which,  goods  legally  import^ into  Ire- 
latd  from  J/xtri:at  &c.  may  be  imported  from  thence  into 
f'l/tat  Bvitcm  in  Briiijh  or  /ry,->r'-Duilt  fhips,  owned  and 
navigated  according  10  law  ;  except  goods  produced  or 
manufaflured  within  the  limits  of  the  Enji-lndia  Qam- 
pany'a  trade.— A/^«,/^f  c/";— 32  Gio.  3.  e.  50,  ^  12, 
repeals  fo  mach  of  Jiat.  5  3.  r.  39,  as  relates  totlie 
ijl:  cf  M^t  bond;— iPapcr,  cxpcrtauon  cf  and  drawback 
Mn^  jfar.  32  Gtc.  3.  <.  54.  ^  28  ; — Poi-afhe:,  exportation 
of,  3-j  Gee.  3.  e.  34. ; — Rape  feed,  importationcf.y?^/.  :o 
Gee.  3.  c-  .\i  ; — SaI:-petre,_/^.7;.  31  Geo.  3.  c.  42  SkifiS, 
feal-Jkins,  51G/C.3  c.  26  ;  32  C-Vr.  3.  36.  §  6;— raw 
bidci  and  fiuns  from  Ireland  and  Jncriciti  fiut  32  Gio.  3. 
f.  36.  ^  2  ;  — Silks,  crape*,  and  tiffanlc!',  tne  manufufiurc 
oi  Ifalj,  to  be  imported  direfily  from  thence,  31 
Ceo.  3.  c.  37; — Slate,  ^fl/,  34  C.s.  3.  51  ;— Stores, 
naval,  exportation  of, ^a/.  33  Gee.  3.  r,  i ; — Tea,  y/a;, 
^iC^.-^'  r.  9,  by  which  the  certificates  required  by 
JIat.  21  Geo.  z.  c.  14,  for  due  exportation  of  that  ar- 
licic,  arc  no  longer  rtfjuired Tin  unwrought  al- 
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lowed  to  be  exported,  duty  free,  to  any  place  beyond 

the  Ca/>e  c/ Good  Hcpt ;  Jim.  30  Geo.  3.  c.  4  ; — Tobacco 
and  fnuff,  Jiatu  30  Geo.  3.  f.  40  :  31  Geo.  3.  t.  47.  See 
alfo  ihiiDiilionary,  under  many  of*^  the  above  titles  for 
fuch  regulations,  atfeding  them,  as  do  not  relate  to  the 
immediate  provifioos  of  the  Navigation  Acts. 

It  has  been  thought  expedient  in  this  place  to  inferc 
articles  HI,  XI,  XII.  XIII,  XIV,  and  XV,  of  the 
Treaty  of  Amiiy,  Commerce,  and  Xu-vi^a:ion,  made 
between  Great  Britain,  and  America  in  the 
year  1795.  ^'I'^Ic  111  is  a  permanent  article:  the 
duration  of  .'\nicle  XU  is  therein  particularly  fpecified. 
The  rellraintof  the  burthen  of -VmmMw  (hips  to70ion^, 
»as  olfo  a  fubfequent  matter  of  negotiation,  not  fettled 
at  the  lime  of  writing  this,  {^lugu^  '"ysO  other 
articles,  it  was  agreed,  (hould  remain  in  force  for  ttveht 
yean  from  ihc  time  of  exchanging  the  ratification.  In  the 
preamble  of  the  Treaty  it  was  rrcited  co  be  for  the  pur- 
pofe  (among  other  things)  of  regulating  "  the  Om- 
merce  2.nd  ^'avigaffcfi  between  the  refpe^tive  countries, 
territories,  and  people,  in  fuch  a  manner  as  to  render  the 
fame  reeiprotal,  bcneJiciaU  »nd  /ji/i/a:7orj 

**  Art.  III.  it  is  agreed,  that  it  lhall  at  alt  times  be  free 
to  his  Majeily's  Subjcfls,  and  to  the  Citizens  of  the 
United  States,  and  alfo  to  the  Indiattj  dwelling  on  either 
fide  of  the  boundary  line,  (fpecified  in  the  treaty,)  freely 
to  pafs  and  repafs,  by  land  or  inland  navigation,  into  the 
rcfpcfiive  territories  and  countries  of  the  two  parties  on 
the  Continent  of  Amenca,  (the  country  within  the  limits 
of  ihcHud/hfi'j  Company  only  excepted,}  and  to  navi- 
gate all  the  lakes,  rivers,  and  waters  thereof,  and  freely  to 
carry  on  trade  or  commerce  with  each  other.  Butius  un- 
dcrliood  that  this  artic!^  docs  not  extend  to  the  admiOion  of 
velTels  of  the  United  States  ir>to  liie  fea-ports,  harbour.s 
bays,  or  creeks,  of  his  Majclly's  faid  territories ;  nor 
into  fuch  parts  of  the  rivers  in  his  Majetly's  faid  terri- 
tories as  are  between  the  mouth  thereof  and  thehighed 
port  of  entry  from  the  fca,  except  in  fmall  vefl'cis  trad- 
mg  Icua  Jt.:e  between  Men/real  and  i^.f^cf,  under  fuch 
rcguh-itions  as  (hall  be  cllaWiftied  to  prevent  the  pofS- 
bitity  of  any  fr.iudsin  this  refpccl ;  nor  to  theadmiilion 
of  Briiijh  veiicis  from  the  fea  into  the  rivers  of  the 
United  States,  beyond  the  higlicil  ports  of  entry  for  fo- 
reign vcflels  from  the  fea.  The  river  Mijjljippi  lhall, 
however,  according  to  the  treaty  of  peace,  be  entirely 
open  to  both  parties ;  and  it  i>  furilier  agreed,  that  all 
the  pons  and  phces  on  its  citlem  fide,  to  which  focver 
of  the  parties  belonging,  may  freely  be  rcforted  to,  and 
uicd  by  both  parties,  in  as  ample  a  manner  as  any  of 
the  .'\tlantic  port-  or  places  of  the  United  State.',  or  any 
of  the  ports  or  places  of  his  Majcfty  in  Gnai  Brirmn. 

•*  All  goods  and  merchandize  whofe  imporution  into 
his  Maj-fty*s  faid  iciTiiorics  in  Ameriec.,  fliall  not  be  en- 
tirely prohibited,  may  freely,  fur  the  purpofes  of  com- 
merce, be  carried  into  the  fame  in  the  manner  aforefaid, 
by  the  Citizens  of  the  United  Stales  and  fuch  goods 
and  merchandifc  Jhall  be  fubjed  to  no  higher  or  other 
duties  than  wDi;ld  be  payable  by  his  Majeily's  Subjefis 
on  the  importation  of  the  fame  from  Eurepe  into  the 
faid  territories.  And  in  like  manner  all  goods  and  mer- 
chandize whofc  importation  into  the  United  States  fliall 
not  be  wholly  prohibited,  may  freely,  for  the  purpofe  of 
commerce,  be  carried  into  the  fame,  in  the  manner  afore- 
faid, by  his  Majcity's Subjects i  and  fuch  goods  or  mer- 

chantlizs 
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c>i!)nil)ze  fluU  be  rubjei5l  to  no  higher  or  other  duttei 
than  would  be  payahic  by  the  Citizens  of  the  United 
Stsicson  the  importation  ot  the  fame,  in  ///urican  vrf- 
fels,  into  the  Aiuuiic  ports  of  the  U\A  btaie:».  And  all 
goods  no:  prohibited  to  be  exported  into  the  fuid  tetri- 
lories  rcfpeftively,  may,  in  like  manner,  be  carried  out 
of  the  fime  by  ilie  iivo  parlies  rcfpcclivcly,  paying  duty 
as  aforcf'iid. 

*•  Noduty  of  entry  fiiall  ever  be  levied  by  cither  party, 
on  peUiics  brought  by  land  or  inland  naviu:tti(>n  into  tlio 
faid  territories  rcfpcflively  j  nor  ftiil!  the  InJiatis  palling 
or  rcpafling  with  their  own  proper  goods  and  ciF.iU  of 
wliatcver  nature,  pay  for  ihc  lame  any  impcll  or  duty 
whatever.  But  goods  in  bales,  or  cthL-r  large  packajjcs 
unufii:d  among  7«./ya»/,  fliall  not  be  confidcicd  as  goods 
belonging  \o  Indians. 

"  No  higher  or  other  tolls  or  rates  of  ferriage  than  what 
zrt  or  lhall  be  payable  by  natives,  lliall  be  demanded 
cn  either  fide ;  and  no  duties  (hall  be  payable  on  any 
goods  which  ftiall  merely  be  carried  over  any  of  the 
portages  or  carrying  places  on  either  fide,  fur  the  pur- 
pofe  of  being  immediately  re-embarked  and  carried  to 
fomc  other  place  or  places.  But  as  by  this  fiipulation  it 
is  only  meant  to  fecure  to  each  party  a  free  paffagc 
acrofs  the  portages  on  both  fides,  it  is  agreed,  that  this 
exemption  from  duty  (hall  extend  only  to  fuch  goods  as 
are  carried  in  the  ufual  and  dircd  road  acrofs  the  port- 
age, and  are  not  attempted  to  be  in  any  manner  fold  or 
exchanged  daring  their  paflage  acrofs  the  fame ;  and 
proper  regulations  may  be  eRablilhed  to  prevent  the 
poffibility  of  any  frauds  in  this  refpcil- 

Art.  XI.  It  is  agreed  between  his  Majcfty  and  the 
United  States  of  Americt,  that  there  lhall  be  a  recipro- 
cal snd  entirely  pcrfe>ft  liberty  of  navigation  and  com- 
merce between  their  refpeflive  people,  in  the  manner, 
under  the  limitations,  and  on  the  conditions  fpecified  in 
the  following  articles. 

"  Art.  XII.  His  Majefly  confents,  that  it  (hall  and 
may  be  lawful,  during  the  time  hereinafter  limited,  for 
tli:  Citizens  of  the  United  States  to  carry  to  any  of  his 
Majefty's  ilbnds  and  ports  in  the  inJui  from  the 
United  States,  in  their  o.vn  vcflfeh,  mt  being  above  the 
burthen  tf'/O  rort,  any  goods  or  merchandizes,  being  of 
the  growth,  manufailurc,  or  produce  of  the  faid  States, 
which  it  is  or  may  be  lawful  to  carry  to  the  faid  iflands 
or  perls  from  the  faid  States  in  Bri/iJ/  veflels ;  and  that 
t'le  faid  AmiiUan  veiTcIs  fhall  be  fubjedl  tlierc  to  no 
other  or  higher  tonnage  duties  or  cliarges  than  fliall  be 
payable  by  Byitija  veiTels  in  the  ports  of  the  United 
States  ;  and  that  the  cargoes  of  the  faid  American  vef- 
fels  fhall  be  fubjeft  there  to  no  other  or  higher  duiits 
cr  charges  than  Oiall  be  payable  on  the  like  articles, 
if  imported  there  from  the  faid  Slates  in  Bntifij 
veflelf. 

"  And  his  Majefty  alfo  confents  that  it  ftiall  be  lawful 
for  the  faid  American  Citizens  lo  purchafe,  lade,  and 
carry  away  in  their  faid  vcffels  to  the  United  States, 
from  the  faid  ifiands  and  ports,  all  fuch  articles,  being 
of  the  growth,  manufafture,  or  produce  of  the  faid 
ifljnd'.  as  may  now  by  law  be  carried  from  thence  to 
the  faid  Staics  in  Brittjh  vefTcIs,  and  fubjed  only  to 
the  fame  duties  and  charges  on  exportation,  to  which 
Britifo  veilels  and  their  cargoes  are  or  lhall  be  fubje£l  in 
liniUar  circunUlances. 


"  Provided  always,  that  the  faid  jSmeritM  veRcIs  dc 
t^TTy  and  land  liivir  cargoes  in  ihc  United  ^taici  only  > 
it  being  exprefslv  agreed  and  declared,  that  during  the 
continuance  of  this  article,  the  United  Statei  will  pruJu- 
bil  and  reltrain  ilie  carrying  any  tmla£iJt  fitgary  eofstt 
ftrcoa,  or  cotton,  in  Jlmtrican  vclTe'!,  ciihtr  from  his 
Majelly*s  illaods  or  from  the  United  Stales,  to  any 
part  of  the  world,  except  the  United  Stutes,  reaJorsahU 
Jea-jhrci  exiepteii, 

"  Piovided  alfo,  that  it  fhall  and  may  be  lawful,  during 
the  fame  period,  for  liritrj/j  vcflcls  to  import  from  the 
faid  iibnds,  into  the  United  Stcites,  and  to  export  from 
the  United  States  to  the  f.iid  iflands,  ail  articles  what- 
ever, being  of  the  growth,  produce  or  manufafture  of 
the  faid  ill-tnds,  or  of  the  United  States  rcfpt^tively, 
ivhich  now  may,  by  the  latvs  of  the  faid  States,  be  io 
imported  and  exported.  And  that  the  cargoes  of  the 
f,iiJ  Britijh  vcflels  fli;dl  be  fubjecl  to  no  other  or  higher 
duties  or  charges,  than  (hall  be  payable  on  the  fame 
aiticlej,  if  fo  imported  or  exported  in  Amtrican 
veflc's. 

"  It  is  agreed,  tlut  this  article,  and  every  matter  and 
thing  therein  contained,  (hall  continue  to  be  in  force 
iiuriitg  the  centmuaKce  of  the  ivar  in  %vhich  his  Majefty  is 
now  eogagLd  ;  and  alio  for  tuojean  from  and  after  the 
day  of  tlie  lignatufe  of  the  preliminary  or  other  articles 
of  peace  by  v.iiich  the  fame  m.ay  be  terminated. 

"  And  it  is  further  agreed,  that  at  the  expiration  of 
the  faid  term,  the  cwo  contracting  parties  will  endea- 
vour further  to  regulate  their  commerce  in  this  refpcft,, 
according  to  the  fituntion  in  which  his  Majefty  may  then 
find  himlt'lf  with  icfpeft  to  the  Ife/i  lu^rcf,  and  with  3e 
view  to  fuch  arrangement  as  may  befl  conduce  to  the 
mutual  advantage  aud  exteniion  of  commerce, 

•*  .^nd  the  faid  parties  wiil  then  alfo  renew  their  difcuf- 
ftons,  and  endeavour  to  agree,  wht-iher  in  any  or  what 
cafes  neutral  veffcls  fhaJl  proteil  enemy's  property  ;  and 
in  what  cafes,  provifions,  and  ether  articles,  not  gene- 
rally contraband,  may  become  fuch.  But  in  the  mean- 
time, their  conduft  to.v,\rds  each  oth:r  in  thefc  refpifcV>, 
fliall  be  regulated  by  the  aiticles  htreinafter  infertcd  on 
ihofc  fubjed3. 

"  An.  Xlil.  His  Majcdy  confents  that  the  veDtls  be- 
longing to  the  Citizens  of  the  United  States  of  Ameriea 
fli.'i]]  be  admitted  and  hofpitably  received  in  all  th'.*  fea- 
ports  .md  harbours  of  the  Brisijh  territories  in  the  Eafi 
India.  And  that  the  Citizens  of  tae  faid  U.iite-i  .States 
may  freely  carry  on  a  trade  between  the  {aid  terriiorici 
and  the  faid  United  States  in  all  articles  of  which  the  im- 
portation or  exportation  rcfpKiively  to  or  from  the  faid 
territories  fhall  not  be  entirely  prohibited.  Provided 
only,  that  it  (liall  not  be  lawful  for  them  in  time  of  war 
between  the  j&r///y/i'  Government  and  any  other  Power  or 
State  whatever,  to  t-xport  from  ilie  faid  territories,  with- 
out the  fpecial  permifTion  of  the  Britijf?  Government 
there,  any  military  Acres  or  nival  ilores  or  rice.  Thi 
Citizens  of  the  United  States  (liall  pay  for  their  vefTcIs, 
when  admitted  inio  the  faid  ports,  no  other  or  higher 
tonnage  duty  than  ftia!I  be  payable  on  Britrjb  veflels 
when  admitted  into  the  port:  of  the-  United  Stritcs.  And 
they  lhal!  pay  no  other  or  higher  duties  or  charges  on 
the  importation  or  exportation  of  the  cargoes  of  the  faid 
veflels,  than  flialPbc  payable  on  the  fame  articles  when 
imported  or  exported  Li  BrifjJj  vcifcls.    But  it  is  ex- 
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prcfsly  agreed,  that  the  vcficls  of  ilie  United  States  Hiall 
not  c-jrrv  ?.iiy  of  the  articles  exported  by  them  from  the 
faid  Briitjh  territories  to  any  port  or  place  except  to 
feme  port  or  place  i»  Jinrridt,  where  the  fame  (hall  be 
unladen;  and  fuch  reguUtions  fh^H  be  adopted  by  both 
pa  ties  fhall  from  time  to  time  be  found  ncccffary 
to  enforce  the  due  and  faithful  vbl'crvaocc  of  this  lli< 
pulation. 

"  It  xi  aTo  underftood.lhai  the  pertniffion  granted  by 
this  article,  \\  not  to  exceed  to  atlo  v  the  vefl'els  of  the 
United  States  to  cairy  on  any  part  of  the  coaling  trade 
of  ihe  f.iid  Brittjo  tenitorics ;  but  vctTcls  going  with  their 
o.-iginal  cargors,  or  pait  thereof,  frtun  one  port  of  diT- 
charge  to  another,  arc  not  to  be  conudcrcd  a>  carrying 
on  the  coalHng  trade.  Neither  is  this  article  to  be  con* 
Urued  to  allow  the  Citixeut  of  the  faid  States  to  fettle  or 
refide  within  the  fili  territories,  or  to  go  into  the  inte- 
rior parts  thereof,  without  the  permiflion  of  the  Jiritijh 
Government  ciUblilhcd  there;  and  if  any  tranf^ref- 
fian  Should  be  attempted  againll  the  regulations  ol  the 
Iirir:!h  Government  in  this  refpcdl,  the  obfcrvance  of 
the  lame  fhall  and  may  be  enforced  againll  the  Citizens 
ofjfmrittif  in  the  fame  manner  as  againfl  Biitijh  Sab- 
je«fl$,  or  others  tranfgrefling  the  fame  rule.  .And  the 
Citizens  of  the  United  titates,  whenever  they  arrive  in 
any  port  or  harbour  in  the  faid  territories,  or  if  they 
Qiould  be  permitted  in  manner  aforefaid  to  go  to  any 
other  place  therein,  ihall  always  be  fubjeil  to  the  laws, 
government,  and  jurifdii.^ion  of  what  nature  eflablifticd 
in  fuch  harbour,  port  ur  place,  according  as  the  fame 
may  be:  the  Citizens  of  the  United  Sutes  may  alfo 
tfijch  for  refrelhment  at  the  Ifland  of  St.  Hiltnay  but 
fubjcfl  in  all  ret'pects  to  fuch  regulations  ai  the  Ihtiijh 
Government  may  from  time  to  lime  cllabliflj  there. 

"  Art.  XIV.  There  ftall  be  between  all  thcdominions 
of  his  Majefty  in  Euraf-e  and  the  territories  of  the 
United  States  a  reciprocal  ard  pcrftft  liberty  of  com- 
merce and  navigation.  The  people  and  inhabitants  of 
the  two  countries  rcl'pc^vcly  fhatl  have  liberty  freely 
and  fccurely,  and  without  hindrance  and  moleilation, 
to  come  with  their  fliips  and  cargoes  to  the  lands, 
countries,  cities,  ports,  places,  and  rivers,  within  the 
dominions  and  territories  aforefaid,  to  enter  into  the 
fame,  to  refort  there,  and  to  remain  and  rcfide  there, 
without  any  limitation  of  time :  and  alfo  to  hire  and 
polTcfs  houfes  and  warehoufcs  for  the  purpofes  of  their 
cojnmcrcc;  and  generally  the  merchants  and  traders  on 
each  fide  ihall  enjoy  the  moll  complete  proteflion  and 
fccurtty  for  their  commerce;  but  fubjcA  aluays,  as  to 
what  rcfpe^s  this  article,  to  the  laws  and  Itatutes  of  the 
two  countries  rcfpeflively. 

Art.  XV.  It  is  agreed,  that  no  other  or  higher  duties 
lhall  be  paid  by  the  fliips  or  merchandize  of  the  one 
party  in  the  ports  of  (he  other,  than  fuch  as  are  paid  by  the 
like  ve/TcIs  or  merchandize  of  all  other  nations.  Nor 
ihall  any  other  or  higher  duty  be  impofi-d  in  one  coun- 
try on  the  importation  of  any  articles  the  growth,  pro- 
duce, or  manafjcture  of  the  other,  than  are  or  (ball  be 
payable  on  the  importation  ct'the  like  articles  being  of 
ibe  grouth,  produce,  or  manufa^ure  of  any  oihcr  fo- 
reign country.  Nor  fhall  any  prohibition  be  impolcd 
on  the  exportation  or  impoitation  of  any  articles  to  or 
from  i)>c  territories  of  the  two  parlies  refpcflivcly, 
which  Oiali  out  cqnaily  extend  to  all  o;hcr  nation}. 


'*  But  the  BrUiJh  Government  rcrcrrcs  to  Ufelf  the  right 

of  impofing  on  Amcrttan  veiicli  entering  into  the  Bittip 
ports  in  Europe,  a  tonr,age-duty  equal  to  that  which  ibatl 
be  payable  by  Bruijk  vcff-ls  in  the  ports  o{  An:truc  ;  a-d 
alfo  fuch  duty  as  may  be  adequate  to  cour.icrv;.il  the 
difference  of  duty  now  payable  on  the  tiripcrtation  of 
Ebfoptaa  and  /fict^c  goods  when  imported  into  the 
United  State)  in  Brittjh  or  in  At^erican  ve/f-l;. 

•*  1  he  two  parties  agree  to  treat  for  the  more  ex<^ 
equalization  (f  the  duties  ou  the  refpr£live  nziigation 
ol  their  fubjcfli  and  people  in  fuch  rnnn-r      may  be 
'  moll  beneficial  to  the  two  cwintrie;.  ;  orti 

for  this  purpofc  (hall  be  made  r.t  t!.e  :  uiofe 
mentioned  at  the  conclufion  cf  th-.*  t .  I  this 

treaty,  and  are  to  be  confidered  as  a  par:  thLteof.  la 
the  inierv.ll  it  is  agreed,  thst  the  United  St:iiei  uill  not 
impofe  any  new  or  additional  '  on  Bnti^ 

vcflcis,  nor  increafc  the  noi-  '  .--mcc  be- 

tween the  duties  pay.ibic  on  tK.  ...     _  any  arti- 

cles in  Brtujh  or  in  AmerUan  vclu-;.~." 

N.AVIS  ECCUESI^E.  The  oaic  or  body  of  the 
church,  as  dillinguiflicd  from  the  ct-sir,  and  wiags,  or 
I  ifle  :  it  is  that  part  of  the  church  where  the  common 
I  people  fit.  V»  Cnf:£i> 

,  NAVIS,  N.WICULA,  A  fmall  difh  to  hold  frank- 
inccnfe  before  put  into  the  tburihilumt  cenfor  or  fmok- 
I  ii^K  •  fcems  to  have  its  name  frem  the  lhape,  rc- 
;  fenibling  a  boat  or  Iktle  I)up  ;  wc  have  fcvcral  of  tiiefe 
j  boat-cups  in  filver*  i^c,  for  various  ufes.  Barocb.  An- 
I  598. 

I     NAVITHALAMUS,  A  Ihip  or  barge  that  noble- 
men ul'c  for  pleafure,  with  fine  chamb<.i»and  other  ilatcly 
I  ornaments.  Law.  Let*  Diii, 

N  A  V  Y. 

The  Fleet  or  Shipping  of  a  Prince  or  Sute;  or  an 
Armament  at  fca. 
\        J.  0/  //a-  Aam  ef  England,  aiiJ  ittjuri/iiaiwin  tU 
Britiih  Stai. 
11.  Of  raijtig  and  paying  th<  ^lariiuri^ 
111.  Of  tbtir  Di/cspliat,  unJer  tht  AtticUs  of  IVar  and 
Kaval  Ceurts  Martial* 

I.  Th&  Navy  or  England,  it  has  been obferved. 

excels  all  others  for  three  things,  viz..  beauty,  flrength, 
and  fafciy ;  for  beauty  our  ihips  of  war  are  fo  many 
floating  palaces ;  for  their  (Ircngth  fo  m?ny  moving 
calHes ;  and  for  I'afcty.tbey  are  the  molt  dcl'cnfive  walii 
of  the  land  ;  and  as  our  naval  poucr  gains  us  authority 
in  the  moil  dillant  climates,  fo  the  lupericrity  of  our 
fleet  above  other  nations,  renders  the  Britijh  Monarch 
the  arbiter  of  Eurc^e. 

The  Kings  of  England  in  ancient  limes  commanded 
their  fleets  m  perfon ;  and  King  Arthur  vindicated  the 
dominion  of  the  feas,  making  (hips  of  all  nations  falutc 
our  fhips  of  war  by  lowering  the  topfail,  and  flriking 
the  flag,  as  in  like  manner  they  Ihall  do  to  the  forts 
upon  land  ;  by  which  fubmifTion  they  are  put  in  mtnd 
that  they  are  come  into  a  territory,  wherein  they  are 
to  own  a  fovcrcign  power  and  juriidiction,  and  receive 
protection  from  it :  and  this  duty  of  the  flag,  which 
hath  been  conilantly  paid  to  our  anceflurs,  ferves 
to  imfrint  reverence  in  foreigners,  and  adds  new  cou- 
rage 
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rage  to  oor  fcamcn  ;  and  reputation  abroad^  is  the  prin- 
cipal fupporc  of  any  government  at  home. 

King  Edgart  fucceflbr  to  Arthur^  rtilcd  himfclf  Scve- 
nign  of  the  Ttarro^M  feas ;  and  having  fitted  out  a  fieet  of 
four  hundred  fail  of  (hips*  in  the  year  937,  failing  about 
Brttatn  with  his  mighty  Navy,  and  arriving  at  ChcjUrt 
was  there  met  by  eight  Kings  and  Princes  of  foreign 
nations,  come  to  do  him  homage  ;  who,  as  an  acknow- 
ledgment of  his  fovereignty,  rowed  this  monarch  in  a 
boat  down  the  nvet  Die,  htrnfelf  Aeering  the  boat ;  a 
marine  triumph  which  is  not  to  be  paralleled  in  the  htf- 
lories  of  Europe. 

Cauutuj  {EJgar*s  fuccefTor)  laid  the  a  ncienc  tribute 
called  Dat'.egelJ,  forgoirding  the  feas,  and  fovereignty 
of  them  ;  with  the  following  emblem  exprcfl'cd,  'i-ix. 
Himfclf  fitting  on  the  Ihorc  in  his  royal  chair,  while  the 
fea  was  flowing,  fpeaktng,  Tumt<e  tiiljonii es,  ij  lena  in 
cua  JeJeo  eji,  ijjc. 

£gl)trt,  Ahhredt  and  Ehhred  kept  ap  the  dominion 
and  fovereignty  of  ihcir  predecefibrs  ;  nor  did  the  fuc- 
ceeding  princes,  of  the  Norman  race,  waive  this  great 
advantage,  but  maintained  the  right  to  the  four  adja- 
cent feas  furrounding  the  Brtttjh  Ihore :  the  honour  of 
the  flag  King  'John  challenged,  not  barely  as  a  civility, 
but  a  right  to  be  paid  cum  deb'tta  renicrcnt  'tdy  and  the 
pcrfons  refufing  he  commatided  to  be  taken  as  enemies: 
and  the  fame  was  ordained  not  only  to  be  paid  to  whole 
ficets,  bearing  the  royal  ftandard,  but  to  thofe  fiiips  of  | 
privilege  that  wear  the  Prince's  enfigns  or  colours  of  , 
f^rvice  :  this  decree  was  confirmed  and  bravely  aflcrttd  ' 
by  a  fleet  of  five  hundred  fail,  111  a  royal  voyage  to 
Inland,  wherein  he  made  all  the  veffcls  which  he  met 
with  in  his  way,  in  the  eight  circumfluent  feas,  to  pay 
that  duty  and  acknowledgment,  which  has  been  main- 
tained by  our  Kings  to  this  day,  and  was  never  con- 
tellcd  by  any  nation,  unlefs  by  thofe  who  attempted  the 
conqucfl  of  the  intire  empire. 

Trade  gave  occafion  to  the  bringing  mighty  fleets  to 
fca  ;  and  on  the  increafe  of  trade,  Ihips  of  nar  were  nc- 
ceffary  in  a'l  cou-.irics  for  the  prefervation  of  ic  in  the 
har.ds  ofthe  ju:l  pniprietors. 

In  ancltni  tinics  t!ie  feveral  counties  of  England  were 
liable  to  a  particulir  tixation  for  building  Ihips  of  w.^r, 
and  fitiing  out  fl.eti,  every  one  in  proportion  to  their 
extent  af(d  riches  ;  fu  that  the  larg^Jt  counties  were 
each  of  ihem  to  fornifh  a  firrt-rate  man  of  war,  and 
the  others  every  one  to  baild  one  ii»  proportion ; 
but  this  method  has  been  long  difiifcd,  and  the  fitting 
out  our  navy  for  m.iny  ages  h^s  been  aUvays  thrown  into 
the  public  charge. 

King  Eihvard  III.  in  Ms  wars  with  Frattcty  had  a 
Fleet  of  (hips  brforc  C«tah,  fo  ourocrous,  that  they 
amctu:.t.'tJ  to  fcvcn  hundred  fail ;  but  ihcfc  were  only 
very  f  nall  vcflels, 

NotA!t:ill?.nd;ng  that  the  Fleets  of  Ctent  Britain  Have 
been  rcTT] jrkablc  Jor  fcversl  .ij^es  pall,  for  the  great  and 
fignal  viftories  obtained  from  time  to  time  f>vcr  their 
rnemies,  and  that  in  x\\^  relgis  of  fomc  of  our  ancient 
JCings,  thrrc  have  b^cn  in-eator-numbeis  of  iTiips  fitted 
out  at  different  times,  upon  ct  riain  cxpedii'Oiis,  than 
have  been  of  I:itc  years,  y.-t  iliai  of  a  Royal  Navy  was 
never  properly  cllabliilicd,  until  by  Urn.  VIll.  in  the 
fourth  year  of  his  reign,  aw/o  1512  ;  at  wliich  time,  that 
Kiag  lakLig  umbrage  at  the  mighty  naval  preparations  .. 


France,  made  an  augmentation  of  twenty- fire  large 
Ihips  of  war  to  thofe  already  in  being  ;  helikcwifecreflcd 
an  oflice  for  the  Navy,  and  eftablilhed  a  certain  number 
of  Commiffioners,  to  whom  the  charge  of  the  Navy  was 
committed,  and  whofe  doty  it  was  to  infpcft  into  the 
flatc  and  condition  of  the  King's  fnips,  and  to  make  a 
report  thereof  to  the  Lord  High  Admiral,  in  order  to 
their  being  repaired  or  rebuilt,  and  fupplicd  with  every 
thing  neceffary  for  the  public  fervice,  according  as  the 
cafe  required  it ;  for  till  that  time,  the  eflabtifhment  of 
the  naval  forces  of  iliis  kingdom  fecms  to  have  been 
upon  an  auxiliary  dependency  of  the  fea-ports  and  ma- 
ritime town.s,  who  were  under  certain  conditions  of  fur- 
ni(hing  their  rcfpeitive  quotas  of  Ihips,  for  the  King's 
ufe,  upon  previous  notice  given  to  them  in  that  behalf; 
after  which,  they  all  came  to  the  appointed  rendezvous, 
and  were  then  difpofed  of  by  the  King's  order  upon  the 
fervices  intended.  Upon  tliis  augmentation,  the  King's 
fleet  at  that  time  confided  of  no  more  than  forty- five 
Oiips,  with  which  that  of  the  Frtmh  was  fcKJU  overcome. 
Of  thofe  towns  which  furniflied  fhips  for  the  public  fer- 
vice, the  Cinquc-Ports  were  the  moft  noted,  and  whofe 
privileges  Hill  fubfill,  on  account  of  the  fervices  which 
they  obliged  ihcmfelvcs  in  particular  to  perform  to  the 
Crown.  See  title  Cinque-ports. 

There  are  liils  of  the  fl^ct  of  Queen  Elixubt'th t  whicK 
make  it  appear  there  was  but  one  private  gentleman  a 
captain,  all  the  rell  being  Lord:»  and  Knights  :  fo  high, 
was  the  crtecm  for  fervice  at  fea  in  thofe  days,  when  our 
Princes  ruled  with  the  moft  confummatc  glory  :  but  the 
opinion  of  ferving  at  fea  in  late  times  having  heen  very 
fnuch  lefl'encd,  it  has  fijicc  been  declined  by  the  nobility 
and  gentry. 

The  Navy  of  England  \%  at  prefent  divided  into  three 
fquadrons,  diltlrsguilhed  by  live  different  colours  of  the 
feveral  flags,  ntix,.  red,  white,  and  blue;  the  principal 
commander  whereof  bears  the  title  of  Admiral,  and  each 
has  under  him  a  Vice-Admiral,  and  a  kear- Admiral* 
who  arc  likcwile  flag-oliicers.  There  are  belonging  to  his 
Majcfty'e  Navy,  fix  great  yards,  Chatham^  D/fi/ord, 
IVcck'jicht  Portjinoulh,  i^hrerntft,  and  Plymcutb',  fitted w>:h 
fcvcritl  docks,  and  furnilhcd  with  llore  of  timber,  m.illf,. 
aiichors,  cables,  Jj>.  And  for  the  management  of  the 
Royal  Navy,  there  arc  feveral  officers  of  truft  and  ?a- 
thority,  befides  the  Commiflioners  o{  the  Admiralty; 
as  the  1*1  •  urer.  Controller,  Surveyor,  Comniiflloncrs  of 
the  ^Javv,  Commifiloncrs  of  the  Vidualling  rliice,  tr't, 
the  principal  whereof  hold  theirofliccs  by  patent  under 
the  G»cat  Seal. 

'I'lie  oiariii!m  Sla/tt  fiys  Blnrkjiom,  though  nearly 
related  to  the  military,  i«  much  more  agreeable  to  the 
principles  of  our  free  Conftiioilon.  Tht  Koyal  Navy  of 
England  hmh  ever  been  its  grcitcll  defence  and  orna* 
ment{  it  is  its  ancient  and  haiaral  tlrength,  the  flo.*ting* 
bnKvark  of  the  ifi.ii^d  :  an  anny  from  which,  however 
Arong  and  p^wfrlul,  tio  danger  can  ever-  be  apprc* 
hended  to  librrty  ;  arrtj  accorthngly  it  has  been  allidu- 
cufly  cultivated,  even  from  the^  carliell  ages.  "J'o  fo- 
much  perfeftion  was  our  Naval,  reputation  arri'«rd  in. 
the  twelftti  century,  that  ih^  coftt*  of  mat:;ime  laws,, 
vv'hich  are  called  the  laws  of  O/frM,  nnd  arc  received  by 
sll  nations  in  Et'i-epe  ai  the  ground  of"  all  tSeir  ma,- 
rine  conliitatlons,  was  coofsfTedly  cotvpiled  by  our  Knig 
RUhard  1.  at  the  Ulc  of  Qltreoy  on  tie  COaft  of  Sran.v, 
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then  p«rc  of  die  pufTcflions  of  ihe  Ooau  ot  Bk^UhJ. 
^If'jl-  144.  And  yei  fovallly  inferior  were  our  anccHms 
in  this  point,  to  the  prcfcut  age,  tluC  even  m  the  nuri- 
timc  fCign  of  C^ccii  t/iz,u''ni;.  Sir  EtkvarJ  Coke  thinks 
it  matter  of  boail,  Um  ih^  Rojal  N.ivy  of  Ei:^huul  ihcc 
conlilled  of  tiiny  ibret  (hips.  'I'hc  prcfeni  condiiicn  of 
Our  marine  is  in  n  great  nicJifurc  owinj;  to  tho  falutary 
provifioiii  of  the  ftaiut  s,  called  the  kavi^aiitn  /!ch\ 
whereby  the  conlUnt  increale  uf  En^hj^j  lliipping  «nd 
Icamen  wn*  not  o.ily  cnccuragcd,  hct  rcn.icrcd  unav-cid- 
ably  ucct  tliiry.  See  this  Diviicnary,  title  Au  ;//<i//stf  Jji. 

At  tlis  fame  time  thaL  the  good  aconoiity  of  ttic 
Royal  Navy  it  difplayed,  it  feems  ncccHjiry  to  take  fomc 
notice  of  that,  which  sii'ords  it  an  oppottt:ni:y  uf  ap- 
pearing in  moie  magiiincer.t  yrandcur  than  can  bercprc- 
Icntcd  by  the  ablclt  writer  in  the  world  ;  namely,  the 
ocean  on  which  it  is  borne  ;  efpccially  as  theri:  is  a  pecu- 
liar fovcrcignty  and  propcuy  inherent  thci^in,  to  the 
Monaichsof  Creat  £r:iati: ;  the  prcfervaiion  of  wbich, 
for  fcveral  ages  paiU  has  not  a  little  conduced  to  in- 
creale  the  glory  of  the  nation,  and  to  gain  it  fuch  a 
repufation  abroad,  as  muil  jullly  make  our  Aeeu  feem  as 
formidable  to  llrangers,  as  they  arc  to  us.  who  know 
their  real  lUcngth.  'I'hii  right  is  fo  ancient  and  unde< 
iiiable,  that  even  the  moft  haughty  o(  our  ntighbours 
dare  not  pretend  to  controul  it  by  any  public  a<Ji,  how- 
ever they  may  prcl'umc  to  concradifl  it  by  bare  words  ; 
neither  was  any  thing  ever  written  againit  it  until  it 
tvas  undertaken  by  //f^«  Grciinj,  in  his  book  called 
Mai\-  Uhtfum. 

The  boundaries  properly  faid  to  encompafi  what  are 
called  the  Bfituh  Seas,  arc  thus  accounted,  under  the  dif- 
tini^ion  of  the  four  cardinal  points  of  the  compafs ;  tak- 
ing it  for  granted  in  general,  that  all  the  feas  which  fur- 
lound  CrtQt  Brttmn^  Irtlandy  and  the  other  iilaods  ap- 
Y'ertainiDg  to  the  Crown,  arc  called  the ^rj/;'!^' Seas:  but 
AS  to  particulars  they  (land  thus :  On  the  South  is  the 
S/itijh  Channel  which  feparatcs  EngUaa  from  France, 
the  boundaries  of  wiiich  extend  to  the  cppoiite  Ihores  of 
France,  and  to  thofe  of  Spam,  as  far  as  Ca/>t  Fhijierre. 
From  that  Cape  it  extends  on  the  weft  in  an  imaginary 
line  running  in  twenty-three  degrees  of  Well  longitude 
from  L'.niiiK^  tothe  latitude  of  fixiy-three  degrees  North, 
which  hll  is  called  the  Wellern  Ocean  of  Bmatn.  From 
the  aforcfiid  latitude  of  fixty-three  degrees  it  extends  in 
another  line  (fuppoied  to  be  drawn)  in  that  parallel  of 
latitude,  to  the  middle  point  of  the  land.  Van  Staren,  on 
the  coall  of  A'cri^rfj?,  which  is  the  northern  boundary, 
and  from  that  poii.t  it  extends  along  the  Hiorcs  of  AV- 
nay,  Denmark,  GerKany^  and  the  Seioerlaji.-ii,  to  the 
channel  iirll  mentioned  ;  which  taft  boundary  compre- 
hends what  is  called  the  tallcrn  Ocean  of  Brisain. 

There  being  no  lands  lying  on  the  Weil  and  North 
fides  of  the  Briitj)}  dominions,  nearer  than  the  continent 
of  Amtrscat  tlte  ifland  of  NcwfeuKJlanii,  and  Greitlami, 
and  the  King  of  Great  Bnrnjr:  having  pofTeHions  in  the 
two  firll  places ;  the  boundaiiei  of  hii  maritime  empire 
cannot  be  faid  to  be  ftriAly  limited  00  that  fide.  More- 
over, as  to  G.etxhimif  it  was  at  firll  difcovercd  in  the 
reign  of  Eaivai  ii  the  Sixth,  by  S\t  Hugh  kt'tltajghhy,  for 
the  ufc  of  the  Crown  of  England:  and  ilill  again  to  the 
Northward  there  is  fomc  foundation  for  extending  this 
fovcrcignty  a  great  dcil  farther,  on  account  of  the  ac- 
quifitioDS  of  King  Jnliir^^  record  of  which  n  to  be 
1 


found  in  TUrilovt.  f>.  215,  tnrfl.ited  from  the  Lotf. 
origins!  .  ,      •         "         "  IhJ}. 

Acc  ..inion 

on  the  >  .  .  .  .-  rrom 

being  (jutitAj.iid,  ur  the  U4i.lc  OJ  the  linnj^t  ijhjrcls  la 
tliofc  Jsarts  nb:>ru^ted,  that  on  the  contrary,  (iv:;hcat 
regard  to  the  above  relation  cor.cc-  ;   •  '  ■• 
Biiiain  has  a  prior  right  even  to 
VA  th?  fr.-.-.'*.',7v./  i'fnsry,  andZ^^. 

.I;nown  to  thrai.  a'.«  ;..c         i/l  i.ira^:^ 
voyage  lor  difcovcry  of  the  North- 
.:Mhe  year  15b' j,  though  it  Icems  that  the 
Daw  aiicrwards  demanded  toll  fcr  cur  £lhiog  atO'nw- 
IukJ,  but  it  wa5  refufed  to  them. 

Seean  iacomplcte  note  on  thi»  fubjeO>  1  iiji,  107.  a. 
n.  6. 

11.  M*NY  laws  h.ivc  been  made  for  I'le  fupplyof 
the  Royal  Navy  with  fcamen  ;  for  their  regulation  when 
on  hoard  ;  au  l  to  ccnfer  privileges  and  re^vards  on  them 
during  and  ?.hcT  their  fcrvicc. 

As  to  their  fupply,  the  powrr  of  imtrejpng  Jcamrt^ 
though  one  of  the  moft  invidious,  hascver  tfecn  fcundonc 
of  the  moll  ccr:ain  means.  It  has  bren  a-- matter  of 
feme  difpute,  and  fjbmiticd  to  rot  withcat  a  nationaJ 
reluftanc*' :  it  is  noA*  however  elbbiiii^cd  by  the  law  of 
the  land  beyond  quellion.  and  from  the  fpirit  of  the  Con- 
flitution.  the  exercife  of  it  reHdcs  in  the  Crown.  See  this 
Di^ltonary.  title  Imfrt/Jirtg  Seaxrcti.  * 

But  betides  tliis  method  of  imprelFing,  (which,  after 
all,  is  only  defenfible  from  ribfok'tc  public  ueceiHly,  to 
which  ail  private  confidtfr.itlons  muft  give  way,)  other 
uays  have  from  time  to  time  been  adopted,  and  many 
of  them  liill  continue  to  be,  that  tend  to  tiic  incrcale 
of  feimcn  and  manning  the  Roysl  Navy.  Among 
ihcfc  dcfcrvcs  to  be  noticed  the  provifion  that  every  fo- 
reign feaman,  who  during  a  war  (hall  fcrvc  two  years  in 
any  man-of-war,  mcrchznt-man,  or  privateer,  is  natura- 
lized, {//cj'.u-.'a  ;  ^at,  13  Gf!.  2.  3  ;  and  ferving  three 
years  may  be  employed  as  a  BritiJ/.^  mariner,  Jlat.  34. 
G:3.  3.  <.  68  ;  and  by  various  Hatutes,  failors  having 
ferved  the  King  for  a  limited  time,  are  free  to  afe  any 
trade  or  profeuon  in  any  town  in  the  kingdom  without 
exception. 

For  the  fumifhing  of  msrincrs  for  the  fleet,  an  aifl  of 
parliament,  Jla:.  7  S  //'.  3.  c.  21,  was  paffcd ;  by 
which  it  was  eiufled,  That  all  Teamen,  watermen,  t^c* 
above  the  age  of  eighteen  years,  and  under  fifty,  capa- 
ble of  fea  lcrvice,  who  (hould  rcgiftcr  themfelvcs  volun- 
tarily fur  the  King**  fcrvice  in  tiic  Royal  Navy,  tothe 
number  of  thirty  thoui'and,  thouM  have  paid  to  them 
the  yearly  fum  or  bounty  of  forty  (hillings,  bcfides  their 
pay  for  afluil  fcrvicc,  and  that  whether  they  were  in  fcr- 
vice or  not ;  and  none  but  fuch  mariners,  ^V.  as  wercregif- 
lered,  Ihould  b:  capable  of  preferment  to  any  commif- 
fion,  or  be  warrant  officers  in  the  navy  ;  and  fuch  regif- 
tered  perfcns  were  exempted  from  ferving  on  Jurici, 
parifti  ofnces,  alfo  from  fervice  abroad  after  the 
age  of  fifty-hvc  years,  unlcfs  they  went  volunurily  ; 
and  when  by  age,  wounds,  or  other  accidents,  they  were 
dii'ablcd  for  future  fcrvicc  at  fca,  they  were  to  be  ad- 
mitted into  Greemvub  Ht/fiUaK  and  there  be  pcovidcd 
for,  during  lil'c:  and  the  widows  of  fuch  feamen  a* 

(hould 
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Ihoulil  be  flaia  or  drowrcJ,  not  of  ability  to  provide  fcr 
tt)em{clvcs>  ihouid  be  likcuifc  admiucd  into  the  Iiof- 
piial;  and  their  children  edacaicd,  tsfc.  But  if  any 
rrgilierfd  feaman  ftiould  withdraw  himfelf  from  the 
King's  fervic«,  in  liis  (hips  or  niivy  ;  or  \i  aoy  fach  nsa- 
rincr  rclinquilhcd  the  icrvicc,  withoat  conlVnt  of  tiic 
Commifiioners  of  the  Aamiral:y,  he  was  for  cvt-r  colol'c 
the  benclit  of  the  zEt,  and  be  cb.updlrd  to  fcrvc  in  his 
Maj;fty*3  Heel  fix  monihs  without  pay.  Tlin  ri  gilUy 
however,  being  by  experience  proved  to  be  inMlcitwi  as 
(veil  &i  opprciUvc,  wasaboUthcd  ;  and  the  above  Uatatc 
repcilcd,  byy/d.'.  9  *^«flr.  i.ii.  ^64. 

Byj/ai,  ^  Jnt.  (.  19.  §  iS,  ^V  '  ■  '  '.   t  an  the 

ThaiBH  between  Gravtj'iuJ  and  //  given 
by  the  CotnmilTioner!  of  the  Adtut  -  i  inpany 

of  watermen,  arc  10  appear  before  ihc  t.uJ  cum,Tany,  to 
be  fcot  to  hii  Majelly's  fleet,  or.  on  rcfufii*.  chty  Iholl 
fufFer  one  month's  iinprifonmi-Tit,  and  b;r  difabkd  work- 
ing on  the  Thamti  for  t\^*o  yc?.rs. 

The  jiat.  2  Ann.  c.  6,  provides^  'il.at  poor  boys, 
whofe  parents  are  cnargwbtc  to  the  parirti,  may  l»y 
churchwardens  and  o/crfcera  of  the  poor,  with  confctit  of 
two  Julticcsof  Peace,  be  placed  out  appicaticcs  to  the 
fca  fervicc,  until  the  age  of  twenty-one  years,  they  btirg 
thirteen  years  old  at  the  time  nf  th^T  p'Tci  'ii^  f.-i  t':i  : 
thcfe  appreniicei  lhall  be  prot' '"K-J  fi  JIT)  i 
for  the  lirrt  three  ycar^ ;  auJ  il  t!;;-y  au: 
wards,  the  mafter  ih.-.I!  be  allowed  ihcir  ■-■  ull 
maftcrs  and  owners  of  ihips,  from  thirty  to  tiity  toiu 
biirthcn,  are  required  10  take  one  fuch  apprentice,  one 
more  (or  the  next  fifty  ton,  and  cnc  more  (or  every  hun- 
dred ton  above  the  orrt  hundred,  under  the  penalty  of 
ten  pounds.  Mailers  of  apprt-oiiccs  plitccd  out  by  the 
pariih  may,  with  th  -  co  fcnt  nf  two  Jurticcs,  turn  over 
fuc'i  apprentices  to  m:  licr-i  of  Ihip?. 

Of  more  modern  lUiutci,  the  following  defcrvc  parti- 
Colar  notice 
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the  number  of  9769  men 
to  a  certain  propor- 
jrnf.  'rhec\ccutionof 
-  of  Peace  and  Magi- 
■  rxy-rncc  defrayed  by 
:  of  which  bountie^i 
:  mode  which  met  with 
I  the  m?n  were  raifed 
<hori.    One  provifion 
I  illing  under  it  Hiould 
M  ijcHy's  fcrvice  but  by 


was  r       .  ■      ■  ■  . 

tioni.: 
ihisa.'- 

flralcj  ot  Li  7  .  . 
rates  made  upon 
were  paid  to  voluntt  r 
the  grcatetl  i'uccd'. ; 
in  a  rpace  of  tiaie  \.  . 
in  this  ail  was,  that  no 
be  liable  10  b^  taken  out  of  hi 
<umc  crimin;il  proccfj,  or  for  (ome  crinjina!  matter. 

A  fimilsr  lUtute,  35  Gn.  3.  c.  9,  waj  aifo  palfcd  for 
the  purpfife  of  raifing  18.874  men  from  the  feveral 
Pent  of  the  kingdom  ;  to  clfcrtujtc  which  an  embargo 
wa*  impofed  on  all  Bnti/j  *eUcIj:  thcfr  alfo  were  lo 
fpecdil/  riiiicd,  that  the  ciFcil  of  the  embargo  was 
Icarcely  perceived,  F-vcry  able  boiied  j},i/.tan  raifcd 
under  this  aft  was  eftimatcd  as  iw  .ible-boJied  men  ; 
a  protciHon  wa*  by  this  aS  alfo  allowed  againft  all  ar- 
relU,  except  for  criminal  matters. 

By  c.  29,  of  the  f.imc  fellion,  Gto.  3,  the  number 
of  ifH4  men  wa\  rVtfed  in  t^je  countic?,  rtewariici,  .^c. 
cf  SeotUmJ.  By  this  ai.1  a  ptnalty  of  15/.  fnr  each  man 
rioE  produced  was  impjf^d  on  the  chief  reiiJcnt  migi- 
Urate  of  c.ich  burgh  or  to.vn. 

Vot.  JI. 


To  further  the  urgent  demand  for  failo:s»the  /at- 3$ 
Geo.  3.  c.  34,  was  p^ficd  to  enable  Migiftraics  to  levy 
for  his  MajcUy's  Navy  in  ihtir  fevcral  ju.-ildiuliont, 
all  aSh  -bodic-l,  idle,  ;ind  dii';>rderly  perfons  who  could 
not  on  cxaininaiicin  provethcmfclves  to  exircife  and  in- 
dufliioufly  follow  fomc  \:*\t\i\  trade  or  employment,  or 
to  hive  fome  fublUnci-  fyfiicicnt  for  their  mainier.ancc," 
The  execution  of  this  acl  was,  by  a  claufe  therein,  al- 
lowed to  be  fufjicnded  and  revived  according  to  rcccflity> 
by  his  Majefl^'s  provhmation  or  roticc  from  the  Admi-. 
r  Jty.  It  i%  :o  be  feared,  however,  that  it  was  never  en- 
forced to  the  extent  it  ought  to  have  been. 

By  J}/i{.  35  Gto.  3.  £.  S»,  private  MtlitLt-mn  who 
had  frrveJ  in  the  Navy  were  allowed  to  be  dirckarged 
from  the  miltiia  in  order  to  re-enter  into  the  Naty,  10  a 
certfiin  extent. 

Toenct  tir.?g^(?  tbefc  men  in  the  excrclfcof  their  duty, 
10'.-  '  ■i.t'Ir wat'CJ,  loprotefttbcir prrft-ns,  topro- 

^-  ;niliir3,  ar.d  to  fecure  them  from  impo- 

r^t-  M  to  their  piize-money  and  oih=f  adtfan- 

t^g<^-~  ;  ic^^:r.u  ad>  of  parliament  have  from  iitce  to 
lime  been  part.  By  the  litll  of  thefe  now  in  force./^r, 
31  GVfl.  2.  £,  10,  encouragement  i^  given  to  feamcn  to 
enter  into  hi»  MajeA^'s  (ervice  volur;tarliy  ;  voliinteers 
entering  their  names  mth  any  comiriltiun  officer  of  the 
fl?ct,  nnd  furthivith  procfcdinjj  lowirds  tScir  lhip»,  on 
ccrtiiicatc  thereof  (hall  be  eiitaicd  ;o  w^gcs  (iota  the 
daic  of  the  certiBcatr,  and  be  allowed  the  uiual  conduA- 
moncy,  and  alfo  he  paid  an  advance  of  twomonthi' 
wages,  And  if  any  volunteer  Is  turned  over  to 

another  ihip,  he  lhati  receive,  over  and  above  his  wages 
dor,  the  like  advance  of  two  months' pay,  and  not  fcrvc 
in  a  lower  degree  than  lie  did  before.  Pcrtbr.s  entered  or» 
board  rtiips  of  war,  arc  not  to  be  uktn  tr.crcoo[  by  any 
procefs  at  law,  unlcfs  it  be  for  a  crimiral  m:ti:er;  or 
where  the  debt  amounts  to  20/.  When  feamen  die  on 
board,  the  commander  of  the  ihip  (hall,  as  focn  hi  may 
be,  make  out  ticket*  fcr  their  pay,  which  Ihall  be  paid  to 
ihcir  executors,  I?'.-,  without  tarrying  for  the  ftiip's  re- 
turn :  and  Teamen's  pr.y  (hall  not  he  bargained  and  fold; 
but  tickets  may.  Governors  and  confuls  in  foreign 
parts  are  to  provide  for  fhipwrcckcd  mariners  at  bj. 
(incrcafed  by  Jta/,  33  Gea.  3.  r.  33.  10  gJ,)  ptr  dttm 
CJch,  and  put  them  on  b^ard  the  lirll  fiiips  of  war,  \S(, 
and  on  fending  bills  of  diAurfements  with  vouchers  to 
the  ConitnilTioneri  of  the  Navy,  they  (ball  be  paid. 

'i'hi:  (latute  is  enforced  and  explained  by  icveral 
others,  particularly  fiat$.  3  Gti.  3.  t  16:  zO  Gtc,  3. 
f,  63:  3:  OVtf.  3.  53,  j4,  67  ;  in  the  latter  of  wliich 
a£ts  is  cont.itned  an  nbjirad  ol  all  the  preceding  afls; 
which  abllraA  is  ordered  to  be  hung  up  in  fome  confpl. 
cuoui  part  of  every  (liip  ;  tu^^cthcr  with  the  artictes  of 
w.ir  after  meutionc.f.  The  pr.t.  C.a.  3.  f.  6t,  ex- 
tends thf!  btneBt  of  thataud  all  Other  a^l,  to  IrtlanJ. 

Star.  3^  GiJ.  3.  c.  tii,  explains  .md  .tmends j.'at:.  19 
Giro.  ^  r.  67  :  20  3.  <.  23  :  zi  G^j.  3,  r.  i^,  as  to  the 
diltribution  of  prizL-  m.>ney.  V- 
To  obviate  the  natural  improvidence  of  thcfc  brave 
bu:  thouj;htKfi  fret\t  J/m.  350^^.3.  e.  alt.  was  pafT-d, 
to  enable  [K".ty  ath;:crs  inihcNuvy,  and  feamer,  nmi' 
commifnoncd  ofnccrs  of  marine^,  and  marinrrs  lerving 
in  the  Navy,  to  allot  p^n  of  their  pay  for  the  m-iiote- 
nanec  of  tbeir  wires  and  families;  ftnd  x  number  uf 
r  minute 
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minute  regulations  arc  thereby  made  for  ih!s  very  ha- 
mane  purpofc:  and  by  chapter  95  of  ihc  f^me  feflion, 
that  excellent  prgvifion  wait  extended  to  boatfwainsy 
gunners,  \i\d  carpcntcri  in  thc^Navy. 

In  puiruance  of  the  fame  plan,  for  the  comfort  and  re- 
lief of  the  defenders  of  their  country,  it  is  provided  by 
jiat.  55  Grt.  3.f.  55.  <§7,  8,  chat  letters  to  and  from 
non-commtffioacd  officers^  feamen,  and  prtvatci,  in  any 
departments  of  the  army.  Navy,  or  militia,  be  fubjctl 
caly  to  cne  ^rrtny  poflagc. 

Byjiat.  35  Geo.  3.  f.  94,  a  more  eafy  and  expeditious 
mcihod  was  ctUblifhcd  for  the  punflual  and  frequent 
wigrs  at.J  pajf  of  ejnert  in  the  Navy,  35  alfo  of  m.ifters 
and  furgeons  m  the  fame  fcrvice;  to  whom  the  benefit 
of  former  regulations  had  not  previouRy  extended,  or 
for  whom  they  were  not  fufHciently  adequate. 

The  pay  and  wages  of  one  man  in  a  hundred,  of 
every  Oiip  of  war.  and  value  of  his  viduals,  fball  be 
applied  for  relieving  poor  widows  of  officers  of  the 
Navy,  ^fl/.  6  Ges.  i.  c.  ^5.  Able  feamen  who  volunta- 
rily enter  on  board  (hips  of  war,  lhall  receive  befides 
sHetr  wages,  anJ  ordinary  feamen  3/.  And  it  any  fea- 
jnan,  under  a  commilTton  or  warrant  officer,  who 
cnieri  into  the  fcrvice,  be  killed  ordrowned,  his  widow, 
on  certificate  to  the  Comraiffioners  of  the  Navy  that  (he 
as  fuch,  is  to  have,  by  way  of  bounty,  one  year's  wages, 
According  to  the  pay  for  which  he  ferved.  Srat.  14 
Cfo.  3.  r.  3S. 

nr.  The  Commiflioners  of  the  Navy,  Is'e.  have 
power  to  examine  and  punilh  all  pcrfons  who  make 
any  difiurbance,  fighting  or  quarrelling  in  the  yards^ 
and  offices,  iSc.  of  the  Navy. 

The  method  of  ordering  feamen  in  the  Royal  fleet, 
and  keeping  up  difcipline  there,  is  direiled  by  certain 
cxprefs  rules,  ariTclcs,  and  orders,  fird  cna^^ed  by  the 
aathority  of  Parliament  loon  after  the  Rcrtoration,  but 
fince  new  modelled  and  altered.  In  the  13th  year  of 
King  Ci-^r/w  II.  an  aft  pafTed  for  the  regulating  the 
government  of  the  fleet,  J?ar,  13  Car.  2.  Jl.  I.  c.  9, 
which  was  repealed  by  jJa:.  zz  Geo.  2.  c.  ^3,  explained 
and  amended  by  Jlist.  19  do.  3.  r,  17,  Thefe  two  latter 
flalutes  contain  not  only  the  36  articles  of  war,  in  which 
almoft  tvcry  poffibic  offen'-c  is  explicitly  firt  down,  and 
the  pjntlhment  ilicreof  annexed  or  left  to  the  difcretion 
of  a  Court  Martial;  b^it  nifo  fundry  claufes  of  cxprefs 
rules  and  orders  for  alDmbling  and  holding  Courts  for 
the  trial  of  any  of  the  offences  ipecified  therein. 

The  following  arc  the  A  R  t  1  c  t  £  s  of  V/  a  a  above  al- 
luded to : 

I.  Officers  arc  to  caufe  public  worfiiip,  according  to 
the  liturgy  T  the  church  of  EnglanJ,  to  be  folemnly 
performed'     lUrir  fhips,  and  take  care  that  prayers  and 
preaching      the  chaplains  be  performed  diligently,  and 
,  that  the  Lord's  Day  be  obfcrvcd. 

#■   2.  Perfons  guilty  of  profane  oaths,  cuiling,  drunken. 
^neU,  uncleanncfs,  i^<.  to  be  puniflied  as  a  Court  Mar- 
tial fhall  tMnk  fit. 

3.  If  any  pcrfon  (hall  give  or  hold  intelligence  to  or 
with  an  enemy  without  leave,  he  fhall  fufier  death. 

4.  If  any  letter  or  melTage  from  an  enemy  be  con- 
veyed to  y  in  the  fleet,  and  he  (hall  1.01  in  twelve 
jiours  acquaint  his  fiiperior  of&cer  with  it,  or  if  the  fupc- 
fior  officcrf  being  acquailutcd  therewith,  fl:all  not  reveal  it 


to  the  commander  in  chief,  the  offender  (hall  fuffef  dea^i 
or  fuch  punifhmcnl  as  a  Court  Martial  (hall  impofc. 

5.  Spies  and  perfons  endeavouring  to  corrupt  any  one 
in  the  fleet,  (hall  fitffer  death,  or  fuch  punilhmcnt  as  s 
Court  Martial  (hall  impofe. 

6.  No  peifon  (hall  relieve  an  enemy  with  money,  vic- 
tuals, or  ammunition,  on  like  penalty. 

7.  AU  papers  uken  on  board  a  prize  (hall  be  fent  to 
the  Court  of  Admiralty,  fs'c.  on  penalty  of  forfeiting 
the  (hare  of  the  prize,  and  fuch  puniftiment  as  a  Court 
Martial  lhall  impofc. 

8.  No  pcrfon  (hall  take  out  cf  any  prize  any  money 
or  good;,  unltfi  for  better  fccuring  the  fame,  or  for  the 
neccfTary  ufe  of  any  of  his  Majefty's  (hips,  before  the 
prize  fliall  be  condemned;  upon  penalty  of  forfeiting 
his  (hare,  and  fuch  piiniflimcnt  as  (hall  be  impofed  by  a 
Court  Martial. 

9.  No  pcrfon  on  board  a  priie  fhall  be  dripped  of  hi* 
cloaths,  piHaged,  beaten,  or  Ul-trcated,  upon  pain  of 
fuch  ponifhmem  as  a  Court  Martial  (hall  impofc. 

10.  Ever)'  commander  who.  iip>n  f-jnal  or  order  of 
fight,  or  fight  of  any  (hip  which  «  m  .y  be  his  d  jty  to 
engage,  or  who,  upon  hk.ilhood  of  engagement,  0iall 
not  make  necellafy  preparatior*  for  fight,  and  encou- 
rage the  inferior  office's  and  men  to  (ight,  OijII  fufTcr 
death ;  or  fuch  panilbn:eni  as  a  Court  Manial  (hall 
deem  him  to  deferve.  And  if  any  pcrfon  (hall  trca- 
ch^roufly  or  cowardly  yield  or  cry  lor  quarter,  be  lhall 
fufferdeatb. 

1 1 .  Every  pcrfon  who  (hall  not  obey  the  orders  of  hi* 
fuperior  officer,  in  time  of  adion,  to  the  beft  of  hit 
power,  fliall  fulfcr  death ;  or  fuch  punilhmcnt  as  a  Coorl 
Martial  (ball  deem  him  to  deferve. 

12.  Every  perfon,  who,  in  time  of  aflion,  (bill  with- 
draw or  keep  back,  or  not  come  into  the  fight,  or  do  his 
utmoft  to  ta<c  or  dclUoy  any  ihip  which  it  (hall  be  hi* 
duty  to  engage,  anJ  to  aiTifl  every  (hip  of  his  Majcfty  or 
his  allies,  whuh  i:  Lhall  be  his  duty  to  affi(t,  (hall  fufier 
death,  or  other  punifhrnent.  See  /^?,  zn6  ^ar*  19 
Gto.  3.  r.  17.  5  3. 

13.  Every  perfon,  who  through  cowardice,  £tff.  ihall 
forbear  to  purfue  the  chafe  of  any  enemy,  Ufe.  or  fliall 
rot  afliil  or  relieve  a  known  friend  in  view,  to  the  ut- 
moll  of  his  power,  (hall  fuffer  death,  or  other  punifti- 
ment. See  ^Jl. 

1 4.  If  any  perfon  (halt  delay  or  difcourage  any  a£tici> 
orfer^ice  commanded,  upon  pretence  of  arreay:  of  wages, 
or  otherwifc,  he  (hail  fuffer  dcsth  ;  or  fuch  pttni(hmcnt 
as  a  Court  Martial  (hall  deem  liim  to  deferve. 

15.  Every  perfon  who  (hill  dcfert  to  the  enemy,  or 
run  away  with  any  (hip,  ordnance,  iSc.  to  the  weakening 
of  the  fcrvice,  or  yield  up  the  fame  cowardly  or  trca- 
chcroufly  to  the  enemy,  (hill  fofTer  death. 

16.  Every  perfon  who  (hall  dcfert,  or  entice  others  fn 
to  do,  (hall  fuffer  death ;  cr  fuch  punilhmcnt  as  a  Court 
Martial  (hall  think  fit.  Jf  ,iny  commanding  officer  lhall 
receive  a  dciVrter,  after  difcovcring  him  to  be  fucU,  and 
(hall  not  with  fpecd  give  notice  to  tjie  captain  of  the 
(hip  to  which  he  belongs,  or  if  the  (hip  is  at  a  confider- 
able  dillance,  to  the  Secretary  of  the  Admiralty,  or 
Commander  in  Chief,  he  (hall  be  caihicrcd. 

17.  Officers  .and  feamen  of  ihips  appointed  for  con- 
voy of  merchant  iliips,  or  of  any  other,  fhall  diligently 
attend  upon  that  charge  according  to  their  ioftrucuons : 

and 
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And  whofocver  {lull  not  faithfull/  perform  their  duty,  | 
and  defend  their  Ihips  in  their  convoy,  or  refufc  to  fight  ' 
in  their  defence,  or  run  away  cowarJIy  and  Tubmit  the  j 
thipi  in  their  convoy  to  hazard,  or  cxad  any  reward  for 
conv  ying  any  (liip,  or  mifulc  the  mailer  or  mariners, 
ihali  make  reparation  of  damages,  as  the  Court  of  Ad> 
miralty  ftiall  adjudge;  and  be  puuiQked  criminally  by 
dcaiti,  or  other  punifhmcnt,  as  lhail  be  adjudged  by  a 
Court  Martial.  Sec  title  Infuranct. 

1 8.  Jf  any  officer  Hiall  receive  or  permit  to  be  re- 
ceived on  board  any  goods  or  mcrcii.indifc,  other  than  • 
for  tlic  iblc  ufc  of  the  (hip,  cvci-pi  guM,  filver*  or 
jctveU,  and  except  goods  belonging  to  any  fhip  which 
may  be  fliipwreckcJ,  or  in  danger  thereof,  in  order  to 
the  prefcrviMg  them  for  the  ownerj,  and  except  goods 
ordered  to  be  received  by  the  Lord  High  Admir:;!,  l^c, 
be  lhall  be  cafhicrcd,  and  rendered  ii'.i:apablc  of  fur* 
ihcr  fcrvice. 

19.  Any  pcribo  making  or  endeavouring  to  make  i 
any  mutinous  aiTcmbly  Ih^I  fufTer  death.    Any  perfon  I 
uuerirg  words  of  fedi'.ion  or  mutiny  lhall  fufFcr  death  ;  ] 
or  fuch  puniihmeni  as  a  Cojrt  Martial  lhall  deem  him 
to  dcferve.    ff  any  ofRcer,  mariner,  or  foldier,  in  or  I 
belonging  to  the  fleet,  fhall  behave  hirafclf  with  con* 
tempt  to  iiis  fuperior  officer,  being  in  the  execution  of 
his  ofHcc.  he  lhall  be  puniiLr  1  according  to  the  nature 
of  his  oflcncci  by  the  judgment  of  a  Court  Martial. 

20.  Any  perfon  concealing  any  traitcrous  or  muii* 
nous  pra£liceor  defign,  ihall  futT'cr  death  ;  or  fuch  punifh- 
ment  as  a  Court  Martial  lhall  think  fit.  Any  perfon 
concealing  any  traitcrous  or  mutinous  words,  or  any 
words  prafltce.  or  defign,  tending  to  the  hindrance  of  ' 
the  fcrvice,  and  not  forthivlih  revealing  the  fame  to  the 
commanding  officer ;  or,  being  prefcnt  at  any  mutiny  or 
fedition,  fhall  not  ufc  his  uimoll  endeavours  to  fupprefs 
the  fame,  fhall  b :  nunifhed  as  a  Court  Martial  fhall 
think  he  deferves. 

31.  Any  perfon  finding  caufe  of  complaint  of  the 
UDwholcfomenefs  of  visuals,  or  upon  other  juil  ground, 
he  fhall  quietly  make  the  fame  known  to  his  fuperior, 
who.  as  far  as  he  is  able,  (hall  caufe  the  fame  to  be  pre- 
fently  remedies  ;  and  no  perfon  upon  any  fuch  or  other 
pretence  (hall  attempt  to  flir  up  any  dilturbance ;  upon 
pain  of  fuch  punilhment  as  a  Court  Martial  Ihr.ll  think 
^t  to  inBifl. 

32.  Any  perfon  ffriking  any  his  fuperior  ofHcer,  or 
drawing  or  offering  to  draw  or  lift  up  a.  y  weapon  againfl 
him,  being  in  the  i 't^cution  of  hts  ottice,  lhall  (ufTcr 
death.  And  any  perfon  prefuming  to  quarrel  with  any 
his  fuperior  ofhcer,  bi.ing  <n  the  execution  of  his  oitice, 
or  dtfobeying  any  lawial  tommand  of  any  his  fi'perior 
officer,  fhall  fuH'cr  death,  or  fuch  other  punifhment  as 
ihall  be  inflided  upon  htm  by  a  Court  Martial, 

33.  Any  perfon  qu;.  cllingor  fighting  with  any  other 
perfon  in  the  fleet,  or  ufmg  reproachful  or  provoking 
Ipceche;  or  gel'ures,  fbail  fuffer  puoifhmenc  as  a  Court 
Martial  fhall  impofe. 

24.  fhcre  lhall  be  no  waftcful  evpcnce  or  cmbc77le- 
jtient  uf  any  povvdi;r,  fhot,  l£t.  upon  penalty  of  fuch 
puniihment  as  by  a  Court  Martial  fhall  be  found  juft. 

2j.  r.vc",-  perfon  burning  or  fetting  fire  to  any  ma- 
gazine, or  jc  of  powder,  ihip,  \£c,  or  furniture  there- 
unto bclongmg,  cot  then  appertaining  to  ancneray,  fhall 
fuller  death. 


16.  Care  is  to  be  ukcn  that  through  wiirulnefs  or 
negligence  no  (hip  be  flranded,  run  upon  rocks  or  fandi, 
or  fplic  or  hazarded  ;  upon  pain  of  deaih,  or  fuch  pu- 
nilhment as  a  Court  Martial  fhall  dceiu  the  offi^ncc  to 
dcferve. 

27.  No  perfon  (hall  fleep  upon  his  watch,  or  negli- 
gently perform  his  duty,  or  forfakc  his  Aation,  upon 
pain  of  death,  or  fuch  punilhment  asi  K^c. 

28.  Murder; — And 

29.  Buggery  or  fodoray,  flialt  be  punifhed  wit}i 
death. 

Robbery  fhalt  be  puniflicd  with  death,  or  other* 
wife  as  a  Court  fhall  find  meet. 

31.  Every  perfon  knowingly  making  or  figning,  or 
commanding,  couni'ellirg,  or  procuring  the  msking  or 
(igning,  any  falfe  mu(l<--r,  fliall  be  caliilcred  and  reo- 
dcred  incapable  of  further  employment. 

32.  Provoll  M.irtial  refiiftng  to  apprehend  or  receive 
any  criminal,  or  fiiRc:i';^  him  to  efcapc,  ftiall  fuffer  fuch 
punitliment  as  .-\  Court  M.irtial  fhall  deem  him  to  dcferve. 
And  all  others  Ih.t1l  do  their  endeavours  to  dcte^^t  and 
apprehend  all  offenders,  upon  pain  of  being  punidied  by 
a  Court  Maniil. 

33.  If  any  H^g-officer,  captain,  commander,  or  lieute- 
nant, lhall  behave  in  a  fcandalous.  infamous,  cruel,  op- 
prcflive,  orfraudulcnt  manner,  unbecoming  hisciura^cr. 
he  fhall  be  difmifTed. 

34.  Every  perfon  in  actual  fcrvice  and  full  pay,  guilt/ 
of  mutiny,  dcfertion,  or  difobedicnce,  in  any  part  of  his 
Majclly's  dominions  on  fhorc,  when  in  actual  fervicc  re- 
lative to  tlie  fleet,  (h.*Il  be  liable  to  be  tried  by  a  Court 
Martial,  and  fuffer  the  like  punilhment  as  if  tlic  oJTcnCd 
had  been  committed  at  fca. 

3$.  Every  perfon  in  adual  fcrvice  and  full  pay,  com- 
mitting upon  Ihore,  in  any  place  out  of  his  MajetlyS 
dominions,  any  crime  punilhablc  by  thefe  articles,  fhall 
be  liable  to  be  tried  and  punifhcd  as  if  the  crime  had 
been  committed  at  fea. 

36.  All  other  crimes  not  capital,  not  mentioned  in  chi^ 
aft,  (hall  be  punifhcd  according  to  the  laws  r  hI  cul'iomi 
uled  at  fca.  No  peifon  to  be  iniprifoued  for  longer  than 
two  years.  Court  Martial  not  to  try  any  offence  (except 
under  the  5th,  34th,  and  35ih  Articlei)  not  committtd 
upon  the  main  fea,  or  in  great  rivers  beneath  the  bridge?, 
or  in  any  haven,  within  the  jurifdiflion  of  the  Ad- 
miralty, or  by  peiions  in  aflual  fcrvice  and  full  pay,  ex- 
cept fuch  pcrfons  as  mentioned  in  5th  Article;  nor  to  try 
a  land  ofncer  or  foldier  on  board  a  iranfport-fhip.  The 
Lord  i-Jigh  Admiral,  He.  may  grant  commiflions  to  any 
oliicer  commanding  in  chief  any  fleet,  £s'f.  to  call  Courts 
Martial,  confifting  of  comraandors  and  captains.  And  if 
the  commander  in  chief  fhall  die  or  be  removed,  the 
officer  next  in  command  may  call  Courts  Martial.  No 
coromandcr  ia  chief  of  a  fleet,  \^c.  of  more  than  (ii  c 
fhips,  fh.-'U  prefideat  any  Court  Martial  in  foreign  parts, 
but  the  officer  next  in  command  lhall  prefide.  If  a  com- 
mander in  chief  ihall  detach  any  part  of  his  fleet,  ^c. 
he  may  empower  thr  chief  commander  of  the  detach, 
mentto  hold  Courri  Martial  during  the  feparaie  fervice. 
If  ftve  or  mere  fhipj  f^.all  meet  in  foreign  parts,  the  fc- 
nior  officer  may  hold  Courts  Mnrtial  and  prefide  there- 
at. Where  ii  is  improper  for  the  oGicer  next  to  the  corrj- 
mandcr  in  chief  to  hold  or  prefide  at  a  Court  Martial, 
the  third  ofiiccr  in  command  may  be  empowered  to  pro. 
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Hdc  at,  or  hold,  the  iame.  No  Court  Martial  lhalt 
coniiH  of  RiDrc  than  thirteen,  nor  Id's  ihan  five  pcr- 
fona.  Where  there  ftiAll  not  be  lefs  than  (hrce,  and 
yd  not  fo  many  a»  five  of  the  decree  of  a  poft  captain 
or  i'upcriar  rank,  the  officer  who  ii  to  ptcfidc  m.iy  call  to 
hii  alHlbnce  as  many  commanders  under  the  degree  of 
m  poll  captain,  as  together  with  the  poll  captains  fliaU 
make  up  the  number  6vc,  to  hold  the  Court  Martial. 

IVoceedin^s  (hall  not  be  delayed,  if  a  faihcient  nom- 
bsr  remain  to  compofe  the  Court,  which  Oiall  fit  from 
day  ij  day  (except  till  fcntcncc  be  given. 

The  Judge  Advocate,  and  all  ofticers  conditutirg  a 
Court  Maiiii!,  and  all  witiicfTes,  (hall  be  upon  o.uh. 
Pen'ons  iefu(ii>g  to  give  evidence  may  be  impnioned. 
Sentence  of  death  within  the  Nairow  Sea}  (except  in 
cafe  vf  mutiny]  HiaU  roc  be  pu;  in  cxccudon  till  a  re> 
port  Lc  made  to  the  Lord  High  Admtnl,  is'c.  Sen- 
tence of  death  beyond  the  Szxrvt/  Seas,  lhal!  not  be  put 
inexecution.buiby  crdrri>f  thccijmmander  in  chief  of  the 
f>cet ,  e.  Sentence  of dcathin  any  fquadron  detached  frooi 
the  fifci,  lhali  not  be  put  in  execution  (except  in  cnic 
of  muiiny)  but  by  order  of  the  commantlcr  of  the  ftcet.  or 
Lord  High  Admiral, L'^r.  And  fcntcncc  of  dea:h palurd 
in  a  Court  Martial*  held  by  the  fenior  oRicer  of  eve  or 
more  ftiips  met  in  foreign  parti,  (except  in  cafe  of  mu- 
iiny.) Dull  not  be  put  in  execution  but  by  order  of  the 
Lord  High  Admiral, 

The  |>oweri  given  by  the  faid  articles  (hall  remain  in 
force  with  refpefl  to  crews  of  tliips  wrecked,  loll,  or  de> 
flroyed,  until  they  be  difchargci  or  removed  into  ano- 
ther fhip,  cr  a  Court  Man-a!  (hall  be  held  to  inquire 
of  the  caufes  of  the  ]af>  of  t'ne  (hip.  And  if  upon  intjuiry 
it  (hail  appear,  that  all  cr  any  of  theoBicers  and  feamen 
did  their  utmofl  to  favc  the  (Tiip,  and  behaved  obedi- 
ently to  ihcir  fuperior  dicers,  their  pay  (hall  go  on  : 
as  olfo  (hall  the  pay  of  cfhcers  and  feamen  taken  by  the 
enemy,  having  done  their  bcil  to  defend  the  (hip,  and 
behaved  obediently.  If  any  officer  (hall  receive  any 
goods  on  board,  contrary  to  the  1 8th  article,  he  (hall 
Further  forfeit  the  value  of  fuch  goods,  or  500/.  the 
eledida  of  the  informer;  half  to  the  informer,  and  half 
to  GrttinaUh  Hofpital.  See  Seaxca  ;  Shipi. 

Uy  jiaj.  31  Gto.  2.  {.  10.  §  53,  a  competent  number 
cf  printed  copies  of  the  above  Article»  of  War  are  to  be 
delivered  to  the  captain  or  commander  of  every  (hip  or 
vcITcI ;  who  is  to  caufc  them  to  lie  hung  up  and  affixed 
to  the  moil  public  places  of  the  (hip,  and  to  have  them 
conilantly  kept  up  and  renewed,  fo  (hat  tney  may  be  at 
nil  times  acceflible  to  the  inferior  oiHccrs  and  feamca  on 
heard :  and  likctvife  to  obferve  that  fuch  abllrafl  be 
audibly  and  diilindly  read  over,  once  in  every  mOQth. 
in  i!ie  preferce  of  the  officcn  and  fcameo,  immediately 
after  the  Airiclcs  of  Wsrare  read. 

The  oi&iic?s  comprehended  and  fpecified  in  the  above 
ArticUt  y  IVar  may  be  claiTcd  under  four  general  heads : 
I.  I'hole  io'.mediately  againfl  God  and  Religion,  con- 
tained in  the  I  a  and  2d  Articles,  \>ix..  ncgle^Ung  public 
worfhip,  and  being  guilty  of  fwcaiing,  drunkcnncfs,  XSc. 
the  pjnilhment  of  which  is  left  to  the  difcretion  of  the 
Courts  Martial.— 3.  Such  ai  alfc^k  the  executive 
pnwcr  of  the  State,  or  concern  the  ctiminal  neglect  of 
the  eflablii'hcd  rules  of  difcipline  ;  thefe  ol^ncea  arc 
fpecified  in  Articles  3,4* 5*  !$>  16,  19,  20,  22,24, 
'47.  and  3ij  or/x.  boiding  tnteUigence  with  ao  c&cmy  or 
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rebel ;  coneeiiling  letters  or  me(rage«  from  or  relieving' 
them;  deferting  to  an  enemy  ;  running  away  with  (hips, 
(lores,  iSc.  or  yielding  the  fame  to  an  enemy  ;  deferlion 
from  the  fervice, or  entertaining  deferter'*;wa(leorerabcz- 
zlemenisofrtorcs;  mutinous afTcmbUes ;  feditious or  mu- 
tinous \^ords  ;  concealing  any  traicerous  or  mutinous  de- 
figns,  kSc.  finking,  quiirrclling,  or  difobeying  theorderj 
of  a  fupcrior  cilicer  ;  Ileeping  upon  tKe  watch  ;  negleil- 
ing  duty,  or  fcrfakinga  (lation  allotted  ;  and  knowingly 
figning  falfe  mud^r-books. — 3,  Such  as  violate  or 
iranfgrefs  the  rights  and  duties  which  are  owing  to 
individuals  or  fcll^jkv-fubjcfls ;  under  which  may  be 
clalTed  murder,  robbery,  C:;'*-.  See  Article;.  2lJ.  29,  50. 
— 4.  OfTcr.ces  in  thrmfclvcs  ilriftly  military,  and 
fuch  ss  are  p-.-culiarly  the  objcel  of  martial  law.  Thefe 
are  recited  in  Articles  10,  11 ,  12,  1 5,  14,  and  17.  The 
!2th  and  I3ih  Articles  as  they  formerly  llood,  by  re- 
tlraining  ihc  powor  of  a  Court  Martial  to  the  pofitixT 
inflicting  the  punifhmcnt  of  death  in  the  cafes  therein 
meniiored  of  cot-.itrdice,  negligence,  or  difaifeflion  in 
lime  of  atflion,  i^c.  were  deemed  too  fevere,  and  it- 
tcnied  with  peculiar  inconveniences ;  one  inllance  of 
which  was  the  cafe  of  the  unfortunate  Admiral  Byng, 
Thefe  Articles  were  therefore  explained  and  amended 
by  ^  3  of  ftai.  x^Gtc.  3.  <.  17,  whereby  it  is  now  law- 
ful for  a  Court  Martia'  to  pronounce  fenlcncc  of  death, 
*'  ir  toinflidl  fuch  other  puntOiment  as  the  natuie  and 
degree  of  the  oiTcnce  therein  recited  (hall  be  found  to 
delervc."  See  M*  Arthur  tn  Kavat  Courts  Marttal, 

It  ii  already  nicn:iuned  under  title  Ceurti  Martfal,  that 
deferlion  ^rom  the  King's  arm:es  in  time  of  war  is  made 
felony  by  fiat.  tS  H.  6.  c.  19.  It  may  here  be  added 
that  by  J}at.  5  Eliz.  e  5.  §  27,  this  penalty  is  extended 
to  mariners  and  gunners  ferving  in  the  Navy. 

The  ground  of  the  jurifdiflion  of  Naval  Courts  Mar- 
tial drpendfl  on  nearly  the  fame  rcafoning  si  relates  to 
thofe  of  the  army  ;  as  i.j  which  fcj  this  Di^lionar^,  title 
Ceurts  Mariiai.  The  theory  and  general  principles  of 
Courts  of  Enquiry  ai  d  Court:  Martial  in  both  fcrvices, 
aho  rcll  upon  the  fame  Uafis.  Some  obfervations^  how- 
ever, more  peculiirly  apphcatJe  to  the  latter,  are  hcr« 
introduced  ;  chiefly  fi*om  M'ArU'uron  Kn'vnl  Ccuris  Mar- 
tial ;  and  the  authorities  referred  to  by  him. 

It  is  to  be  obfcrvcd,  that  though  in  thi?  at  in  the  ordi- 
naiy  courlcof  the  criminal  judicatuic  of  ihe kingdom, the 
King  has  the  prerogative  of  pardoning  or  remitting  pu- 
nifhmcnt ;  yet  he  can  no  more  alter  the  fentence  of  a 
Court  Mariiil,  than  he  can  a  Judgment  of  any  other 
Court.  At  the  fame  time  it  is  unquetlionable  that  the 
Royal  prerogative  may  be  ex  tcifed  on  all  occafions  in 
difmiifing  olfi«:erj  fr^^m  the  fervice;  even  though  ac- 
quitted by  a  Court  Martial. 

Among  many  rcaibii*  urged  againft  Naval  Courts 
Martul,  the  moil  cogent  and  contlitutional,  at  the  firfl 
glance,  is  that  of  the  inferior  o(iicer3  and  feamen.  not 
being  tried  by  their  peers ;  for  by  the  llatute.no  Court 
M  iriial  Hiall  contill  cf  more  than  thirteen,  or  lefs  than 
(ive  per(bns,  to  be  ccmpofed  of  fuch  0ag-o(iicers,  cap- 
tains, or  commanders,  then  prefcnf,as  arc  next  in  fe- 
niorily  to  the  officer  who  prcl'idcs  at  the  Court  Martial. 
ThisobjetSion,  however,  is  (we  may  fay  completely)  ob- 
viated by  the  necellity  of  fubordinatton,  which  couli 
not  be  prefervcd  by  admitting  thofe  as  Jurymen,  who 
certainly  would  ha\  c  too  great  a  fellow-feeling  io  the 
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htc  of  the  culprit ;  b:>rid:k  that  it  woul J  opeu  a  d^in- 
gerojs  door  to  coofcdcracics  tliRt  might  dclUoy  the 
whole  dirdplinc  ofthe  Navy, 

To  inflitiitc  one  iut'crior  or  dividonat  Coart  Martial, 
fubjecl  to  appeal  in  the  Navy,  analogous  to  the  regi- 
mental Cojris  in  the  army,  wou!d  not  be  adequate  to 
remedy  fomc  other  evils  complained  of ;  for  according 
to  the  aocieiit  praflice  of  the  Tea,  and  as  cltablilhcd  by 
the  4th  Article  of  the  general  printed  InJIii-icions,  a 
captain  or  commander  of  any  of  his  Majclly';.  fnlps  or 
vcit'cls  has  the  power  of  inditfling  punilhmeiit  upon  a 
feaman  in  a  fummary  manner,  for  any  faults  or  ufFcnces 
committed  contrary  lo  the  rules  of  difciplinc  and  obedi- 
ence cflablilhcd  in  the  Navy ;  fuch  pur.ithmcnt  not  to 
exceed  twelve  lafhes  for  any  cue  fault. 

AW  Courts  Martial  are  to  be  held,  and  oA'ences  tried. 
In  the  forirnoon,  and  in  the  moll  public  part  of  the  flitp, 
where  all  who  will  may  bi:  prefcnt:  and  the  Captains  of 
all  hi&  Majclty's  ftiips  in  company  who  take  poU,  have 
a  right  toalJilt  thereat   Uf.r.Ait.  4. 

Cv.der  the  jlat.  22  Gn.  z,  c.  33,  No  member  of  any 
Court  Miirtial,  after  the  trial  commenced,  could  go  on 
Ihorc,  or  leave  the  Ihip  in  which  the  Court  Mariial 
fliou'd  iirfl  ailemble,  until  fentence  was  given;  but  it 
having  bc>:n  found  that  this  reflraint  and  conBitement 
might,  in  many  cafes,  be  attended  with  great  inconvc- 
ni(:nce,  and  even  prejudice  to  the  hcalih  of  the  members, 
this  cUufe  was  repealed  by  §^  1,  2,  of  Jlat.  (9  G.a.  3. 
<.  17,  under  which  alt  the  members  are  now  at  liberty 
to  reiire  upon  every  adjournment. 

The  jurifdiflion  of  Naval  Courts  Martial  extends  to 
the  trial  of  all  offences  fpccified  in  the  Articles  of  War; 
which  may  be  committed  upon  the  main  fea,  or  on 
great  rivers,  only  benenth  the  bridges  of  the  faid  rivers 
nigh  to  the  fca,  or  in  any  haven,  river,  or  creek  within 
the  jurifdidion  of  the  Admiralty':  and  which  (hall  be 
committed  by  perfons  then  in  atftuat  fcrvice  and  full 
pay  in  the  fleet  or  fliips  of  war  of  his  Majefty,  Siai. 
22  C«-(r.  2.  f.33.  §  4. — Likcwifetothc  trialof  all  fpie5,and 
all  perfons  whaifocvcr  who  fiiall  come  and  be  found 
in  the  nature  cf  fpics,  as  fpecihcd  in  the  5  th  of  the 
above  Articles  of  War ;  as  well  as  to  the  trial  of  every 
pcrfon  who  fhull  be  guilty  of  mu:iny.  dcfertion,  or  dif- 
obedlcncc  to  any  lav/ful  command,  in  any  part  of  his 
Majcflv's  dominions  on  fhore,  when  in  aftual  fervice, 
relative  to  the  Hcct:  and  for  crimes  committed  on  Hiore 
by  fuch  perfons  any  places  out  of  hisMajcfty's  domi- 
nions, as  are  more  fully  fpccificd  in  the  34th  and  35th 
of  Che  (aid  Arti(.les. 

Murders  arc  cognizable  by  Courts  Martial,  only  in 
cafes  wht:rc  the  llroKc  or  polfon  is  given  on  board  (hip, 
and  the  pcrfon  dies  in  confequcnce  thereof  on  board ; 
but  in  order  to  prevent  any  failure  of  jufticc,  it  is  en- 
adicd  by  ^at.  2  G^o.  z.  c.  lit  that  if  any  perfon  be 
Ariclccn  or  poifoncd  at  Tea  or  abroad,  and  die  in  Eng- 
iaoif,  or  b^ing  flilckcn  or  poifoncd  in  EngLtmi,  die  at 
fi-a  or  abroad,  the  murderer  and  acccfl'atics  arc  to  be 
given  up  to  the  civil  power,  and  miy  be  indited  and 
tried  in  the  county  where  the  Ilroke,poifon,  or  death  hap- 
pened. S;e  ihisDiftioniiry,  title  Homicide  1 11.  3  :  jliimirat. 

Naval  Caurti  Martial  can  likewifc  take  cognizance 
of  Crimes  committed  by  warrant  officers  or  men  belong- 
ir.g  to  fhips  in  crJmary  \  that  Is,  Itaiioncd  for  particular 
purpofvs  ia  the  feveral  dock-yards  of  the  k^ngdoni^ 


and  I'ot  in  aftlvc  public  fervice.  But  they  cannot  take 
cognizance  of  offences  committed  by  mailers,  m.l[e^,  or 
feaiuen  belonging  to  Navy  tranfports,  as  they  arc  per- 
fons not  fubjcfl  to  naval  difcipline  I'hcy  are  entitled 
to  be  discharged  in  time  of  war  or  peace,  on  their  own  ap- 
plication. The  ArticIciOt  War  arc  never  ftuck  up  or  read 
on  board  tbefc  Navy  iraofporci ;  though  the  ofhccrj  and 
men  receive  their  wages  quarterly  at  the  dock-yarJ«,  m 
the  fame  manner  as  itic  oliiccr:»  and  men  of  lii&  Majefly's 
fhips  in  ordinary. 

Uy  §  23  of  the  fald  Jlat.  Oeif.  z.  c.  33,  it  is  enaA- 
ed,  that  no  perfon,  not  Hying  from  juUicc,  fhall  be  tried 
or  punifhcd  by  a  Court  Martial  for  .liiy  offence,  unlefs 
the  complaint  of  fucli  oHcntc  be  made  in  writing,  or 
{and  F)  unlefs  a  Court  Martial  to  try  fuch  offender 
fhall  be  ordered  within  three  years  after  theoflence  Oiall 
be  committed ;  or  wiihm  one  year  after  the  return  of 
the  fliip  into  any  of  the  ports  of  Great  Britain  or  heinsd, 

Pardonty  when  extended  to  a  criminal  tried  by  a  Na- 
val Court  Martial,  are  fcnt  to  the  Lords  Comniiilioncrs 
o(  the  Admiralty*  who  immediately  tranfmit  (as  fccrei) 
their  order  of  reprieve  or  pardon  to  the  commander  in 
chief  or  fcnior  officer  cf  the  place  for  the  time  being, 
where  the  execution  would  take  place ;  figned  by  the 
Lords  under  the  Admiralty  Seal,  fignifying  his  Majefty's 
royal  clemency,  and  directing  the  commander  in  chici  to 
keep  the  whole  of  t!ic  order  txtrcmely  jCi.ret%  until  the  of- 
fender is,  on  the  day  appointed  for  execution,  brought 
out  upon  deck,  and  every  thing  prepared  for  his  execu- 
tion, agreeable  to  the  cutlom  of  the  Navy ;  and  then 
only  to  make  known  to  him  his  Majefty's  plcafi;re,  and 
to  releafc  him  from  his  confinement.  M'Jnhur. 

Some  doubts  having  been  entertained  in  the  time  of 
IFill.  111.  whether  the  Comm:ffioncrb  of  the  Admiralty 
had  the  fame  power  to  ill'ue  commiflions  to  a  Court  Mar- 
tial lo  tryaptifoner.astheLord  High  Admiral  was  allowed 
to  have ;  this  and  all  the  other  powers  of  a  Lord  High  .4d^ 
miral  were  veiled  in  fuch  Conimillioncr?,  by  jlat.  2  ^Z'. 
y  M.  Jlat.  2.  e.  2,    See  this  Dictionary,  title  /Jdmiral, 

It  is  hinted  under  title  Count  Martial,  in  the  former 
volume  of  this  Diflionary,  that  Members  of  Court» 
Martial  are  liable  to  aniwcr,  in  damages  to  the  party 
injured,  Jor  the  confcqucnccs  of  any  unjufl  fentence.  A 
remarkable  inllar.ccof  this  occurred  in  the  cafe  of  Lieu- 
tenant Fiyty  of  the  Marines,  who  in  the  year  1743  was 
fentcnced  to  15  yearsimprifonment  by  a  Court  Martial. 
He  brought  an  aflion  againfl  the  prcddent  Sir  Chalcner 
Oglff  and  recovered  1000/.  damages ;  and  the  Judge 
informing  him  that  he  was  at  liberty  to  bring  his  a<^bon 
againl)  any  of  the  members,  lie  proceeded  againft  Rear- 
AdmiraJ  Mayne  and  Captain  RrwtoKe;  who  were  arrcftcj 
by  a  cafiias  from  the  Court  of  Common  Pleas,  at  the 
breaking  up  of  the  Court  ivJariial  on  Admiral  Le/JLci, 
where  the  former  prcfided,  and  the  latter  fat  as  member. 
This  wzi  mutii  rcfentcd  by  that  Couit  Mariial,  who 
paiTed  fomc  refolotions  on  the  (ubicCt,  reflcfling  in  in- 
temperate language  on  the  Chief  Jirtlicc  of  the  Court, 
(Sir  Joi/fi  H'iilti,)  and  thcfc  were  laid  by  the  Lords  of 
the  Admiralty  before  the  King:  upon  this  the  Chief 
Juftice  caufed  every  member  of  the  Court  10  be  taken 
into  cu.lody  ;  ajid  wai  proceeding  in  legal  meafures  to 
afTert  and  ipaictnin  the  auihortiy  of  liis  otnce,  when  a 
llop  was  put  to  the  procefs  by  a  public  written  Juhmt£icn^ 
figncd  by  all  liic  members  of  the  ^uurt^  uanlmitted  to 

the 
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the  Lord  Chief  Juftice,  received  and  read  in  the  Conrt 
of  Common  Pleas^  rcgiilt:rcd  in  the  Remembrancer's 
Oflice,  and  inlerted  in  the  Gazette  of  Nov,  ijlh,  1746. 
■*  A  memorial  (as  the  Chief  JulUcc  oblcrvcd)  to  ihe 
prefent  and  future  ages,  that  whoever  fet  themfelvcs  up 
in  oppofition  to  the  laws,  or  think  themfclvf  ibovc  the 
law,  will  in  the  end  find  themfclvcs  millakcn." 

NAVY  BILLS :  As  to  counterfeiting  or  Healing  them. 
See  Jftitt.  1  Geo.  i.  j.  25.  §  6  :  2  Geo.  2. 
c  25.  ^  3  :  and  this  Diflionary,  titles  Forgery  ;  Larceny. 

ADMITTAS,  A  i*rii  direaed  to  the  bifhop  for 
the  plaintiff  or  defendant,  where  a  quare  impeait  or  affifc 
of  darrein  f-rejenttnent  is  depending,  when  cither  party 
fears  that  the  biftiop  will  admit  the  other's  clerk  during 
the  fult  between  thcin  :  it  ought  to  bs  brought  within 
iix  calendar  months  after  the  avoidance,  before  the 
bifhop  may  prefent  by  lapfe;  for  it  Is  in  vain  to  fue  out 
this  writ  when  the  title  to  prefent  is  devolved  unto  tlie 
biihop.  Reg.  Orig.  y.  F.N.B.  37.  Writ  of  Av  ad- 
mUras  doth  not  lie,  if  the  plea  be  not  depending  in  the 
King's  Court  by  quare  uapeJi:,  or  darrein  prt/entmenft 
therefore  there  is  a  writ  in  the  rcgifter  direi^cd  to  the 
Chief  Juftice  of  C.  B.  to  certify  the  King  in  the  Chan- 
cery, if  there  be  any  plea  before  him  and  the  other 
Judges  between  the  parties,  i^e.  So  that  the  writ 
fliould  not  be  granted  until  that  be  done  :  but  yet  it  may 
be  had  out  of  the  Chancery  before  the  King  is  certified 
that  fuch  pica  of  ^uare  mpejit  h  depending;  and  then 
the  party  grieved  may  require  the  Chief  juftice  to  cer- 
tify, i^c.  Niiv  Nat.  Br.  83,  84.  The  writ  rans,  Prohi- 
ttmu!  ^ohist  Ne  admittas,  l5e. 

Immediately  on  the  fuing  out  of  a  quart  impeAilt  if  the 
plaintiff  fufpecls  that  the  bilhop  will  admit  the  defend- 
ant's or  any  other  clerk  pending  the  fuit,  he  [or  the 
defendant  i}ke  'ver/J]  may  have  this  prohibitory  writ  of 
Ne  admitieu,  which  recites  the  contention  begun  in  the 
King's  Courts,  and  forbids  the  biihop  to  admit  any 
ct^rk  whatfoevet  citt  fuch  contention  be  determined.  And 
if  the  biihop  doth  after  the  receipt  of  this  writ  admit  any 
perfon,  even  though  the  patron's  right  m^y  have  been 
found  in  a  jure  paircaau'j,  then  the  plaintiff,  after  he  has 
obtained  judgment  in  the  -/uai-e  im/>eJit,  may  remove  the 
incumbent,  if  the  clerk  of  a  ftrangcr,  by  writ  of  j'cire fa- 
das.  2  Sid.  94:  And  he  fliall  have  a  fpccial  a£lion 
againA  the  biAiop, called  a  quare  wcuinhra'-Jii ^Vii  recover 
the  prefentatton  ;  and  alfo  faii$fa^ion  in  damages  for  the 
injury  done  him  by  incumbering  the  church  with  a  clerk 
pending  the  fuit,  and  after  the  Ne  admittas  received. 
F.N.B.  48.  But  if  the  biftiop  has  incumbered  the 
church  by  inftituiing  the  clerk,  <noquare  incumLraz;:!  lies; 
for  the  bifbop  hath  no  legal  notice  til)  the  writ  of  Ne 
etJ'::ittas  is  ferved  upon  him.  The  patron  is  therefore 
left  to  his  quart  impcjit  merely,  which,  fmcc  the  Jiai. 
Wff.m,  2,  lies  as  well  upon  a  recent  ufurpaiion  within 
fix  months  paft,  as  upon  a  difturbance  without  ufurpation 
had.  Sec  5  Ccmsn.  c.  16,     248,  9. 

NEAT,  or  NET,  Is  the  weight  of  a  pure  commo- 
dity alone,  without  the  calk,  bag,  drofs,  ^V.  Mercb. 

NECESSITY.  The  Law  charges  no  man  with  default 
wheretheatfliscompuirory.and  not  voluntary,  and  where 
there  is  not  a  confent  andeleflion;  therefore  if  there 
be  an  impoffibility  for  a  man  to  do  othcrwifc,  or  To 


great  a  perturbation  of  tin-  judgment  and  reafon  as,  in 
prefumptionof  law,  he  c^nnct  overcome,  fuch  Neceifity 
carries  a  privilege  in  itfelf.  Bac.  Elem.  z;. 

Neceflity  is  of  three  forts;  Ncccflity  of  confervation 
of  life.  Neceffity  of  obedience,  and  Neceflity  of  theaA 
of  God  or  of  a  flranger. 

And  firilof  confervation  of  life.  If  a  roan  fteal  vi* 
ands  to  faiisfy  his  prefent  hunger,  it  was  anciently  held 
to  be  no  felony  nor  larceny.  Brittont  c.  \o:  Mirr.  c.  4. 
^16.  But  thi^  nowfcems  to  be  confidered  as  an  unwarranted 
doctrine,  borrowed  from  the  notions  of  fome  civilians. 
But  if  fuch  Neceff:ty  bcowinr  to  his  unthriftincfs,furely  it 
is  far  from  being  an  cxcufc.  \  Haiuk.  P.C.e.^y  §20. 
See  title  Hunger.  So  if  divers  be  in  dangerof  drowning 
by  the  calling  away  of  fome  boat  or  barge,  and  one  of 
them  get  to  iomc  plank,  or  on  the  boat's  fide  to  keep 
himfclf  above  water,  and  another,  to  favc  his  life, 
thrufts  him  from  it,  whereby  he  is  drovvned,  this  is  nei- 
ther /e  eUfcndendot  nor  by  mifadventure,  but  juiU&ible. 
t  Haixk.  PL  C,  e.z%.  f  26. 

So  if  divers  felons  be  in  gaol,  and  the  gaol  by  cafu- 
alty  is  fet  on  fire,  whereby  the  prifoncrs  get  forth,  ttm 
is  no  cfcape  nor  breaking  of  prifon.  Bac.  BUm.  25, 

So  upon  the  (lacute,  that  ^'cry  merchant  fetting  his 
merchandifc  on  land  without  fatisfying  the  cuflomer  or 
agreeing  for  it^  (which  agreement  is  conflrued  to  be  in 
certainty.)  {hall  forfeit  his  mcrchandife  ;  and  it  is  fo  that 
by  tempeft  a  great  quantity  of  the  merchandife  is  thrown 
overboard,  whereby  the  merchant  agrees  with  the  cof- 
tomer  by  eftimation,  which  falls  out  Ihort  of  the  truth* 
yet  the  over  quantity  is  not  forfeited;  where  note,  that 
NeceiTity  difpenfcs  with  the  dircfk  letter  of  a  ibtutc 
law.  Bac.  £le^.  2^,  6. 

So  if  a  man  have  right  to  land,  and  do  not  make  his 
entry  for  terror  of  force,  the  law  allows  him  a  continual 
claim,  which  fhall  be  as  beneficial  unto  him  asaoy  entry. 
See  title  Claim. 

The  fecond  Neceflity  is  of  obedience ;  therefore 
where  baron  and  feme  commit  felony,  the  feme  can  nei- 
ther be  principal  nor  acceffory  ;  bicaufe  the  law  intends 
her  to  have  no  will,  in  regard  of  the  fubjedion  and  obe- 
dience (he  owes  to  her  huft>and. 

So  one  rcafon  among  ethers,  why  ambaffadors  are  ex* 
cufcd  of  pradlices  againft  the  State  where  they  rcfide  (ex- 
cept it  be  in  point  of  confpiracy,  which  is  aganft  the 
law  of  nations  and  focicty)  is,  becaufc  nan  ee/t/lat  whe- 
ther they  have  it  if$  mandmis,  and  then  they  are  excufed 
by  .Neceflity  of  obedience.  J6id. 

The  third  Neceflity  is  of  the  ail  of  God,  [as  inevitable 
accident  by  the  elements  is,  rather  irreverently,  Ayled  in 
law,]  or  of  a  ftrangcr ;  as,  if  I  be  tenant  for  years  of  a 
houfe,  and  it  be  overthrown  uy  tempeft  or  by  Hoods,  or 
invafion  of  enemies,  or  if  I  have  belonging  to  it  fome 
cottage  which  has  been  infected,  whereby  I  can  procure 
none  to  inhabit  them,  nor  workmen  to  repair  them,  and 
fo  they  fall  down  ;  in  thefe  cafes  1  am  excufed  in  walle  ; 
but  of  this  laft  learning,  when  and  bow  the  a^  of  God 
and  Jlrangers  do  excufe,  there  arc  other  particular  rules. 
Bae.  Elim.  26,  27. 

Yet  Neceflity  is  a  privilege  only  ff:/fl<?^r'y.'/ra  ^r/v^i/a  ; 
for  in  all  cafes  if  the  aC^  that  fhoutd  deliver  a  man  out  of 
the  Neceflity  be  agatnll  the  commonwealth,  Neceffiry  i» 
no  excufe  ;  for  privilegium  nanvaUt  eontra  rempuklicam\ 
and  another  fays,  AVf^7/ii^  inbUca  tr.ajar  ejl  quampriveva  > 


NECESSITY. 
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fordeath  U  i}ie1a{l|>otnt  of  particular  Neceflity;  and  the 
law  impofci  upon  every  Aibjcfl,  that  he  prefer  the  ur- 
gent fervicc  of  bis  prince  and  countrv,  before  the  fafcty 
of  his  life;  as  if  in  danger  of  tcnipeft  ihofe  who  are  in 
the  *hip  thniw  over  other  men's  goods,  they  arc  not  an- 
fwerabie;  but  if  a  man  be  commanded  to  bring  ord* 
nance  or  munition  (o  relieve  .my  of  the  Kind's  towns 
that  ate  difirefl'edi  then  he  cannot  for  any  danger  or 
tcmpell  ju(Hfy  throwing  rltcm  overboard;  for  there 
it  hoid^  which  was  fpoken  by  the  Rcmti'i,  when  he  al- 
leged the  fame  Neceflily  of  weather  to  hold  liim  from  I 
embarking,  nccfje  tft  at  earn.  Ken  ut  vivam.  So  in  the 
cafr  pat  before,  of  hufbaud  and  wife,  if  thty  join  in  | 
committing  treafon,  the  Ncccfliiy  of  obedience,  it  ha* 
been  faid,  does  not  cxcufe  the  offence,  as  tt  <*oci  .n  fe- 
lony ;  becaufe  it  is  againft  (he  commoti\\ calt'i.  But. 
Eltm.  ij  .  fee  titles  7V/<j/Sa ;  Been  ami  l-tmt. 

So  if  a  fire  happen  in  a  Areet,  1  may  judify  pulling 
xiown  the  walJ  or  noofe  of  another,  to  prevent  the  fire  ; 
from  fpreading  ;  but  if  1  be  aiVailed  in  my  houfe  in  a  I 
city  or  town,  and  didrefTed.  and  tu  fav(?  my  life  1  fet  fire  i 
to  my  houfe,  which  fpreads  and  ukei  hold  of  other  j 
houfes  adjoining,  this  is  not  juftifiable  ;  but  I  am  fubjc^  | 
to  their  aAion  upon  the  cafe,  becatifc  I  cannot  refcue  my 
life  by  doing  any  thing  whi^'.  is  agninit  the  common- 
ivcalih  ;  but  if  it  had  been  but  a  private  trefp.i^,  as  the 
going  over  another*t  ground,  or  breaking;  W\s  inclofure, 
when  J  am  purfucd,  torrhe  fafeguard  ol  my  life,  it  is 
jufliAable.  Bar.  tire.  Z7,  28. 

The  common  cafe  proves  this  cxcfpiiop;  tint  is,  if  a 
madman  commit  felony,  hv  ihal]  not  lof'  his  life,  be- 
c.iufe  his  infirmity  came  by  the  afl  of  God  ;  but  if  a 
drunken  man  commit  felony,  he  lha!l  not  be  excufed, 
bcCAufc  his  imperfection  came  by  his  own  dcf:^ult ;  for 
the  reafon  that  lof»  or  deprivation  of  will,  and  eleflicn 
by  Nfcefiity  and  by  inhrmity.  ii  one,  for  the  l.ick  of 
urlf!trium/oUium  is  tlic  matter;  therefore  as  ir.Jirmitoi 
Aul^alfilis  cxcufes  not.  no  more  does  N<cr£ita%  culpability 
Boc.  Elem.  29. 

Covphlfoa  and  iatvifolftc  NeerJ^j  are  confidercd,  by 
Blaekjion/,  among  ihofc  caofes  from  whence  arifcs  a  defiil 
ef  i>.';I/i  and  under  which,  ihercrorc,  an  aftlon  is  not  to 
be  confidered  as  criminal  which  would  otherwife  be  fo. 

Thel'c,  he  ftatcs  to  be  a  conflraint  upon  the  will 
whereby  a  man  is  ar^cd  to  do  tSat  which  his  judgment 
difapproves;  and  which,  ii  is  to  be  prefumed,  his  will 
(if  left  to  itfelf^  would  rejcfl.  As  punithments  arc 
therefore  only  infliiicd  for  the  ahufc  of  that  free  will 
which  God  has  given  to  man,  it  is  highly  jurt  and  equi- 
table that  a  man  ihnuld  be  excufed  for  thole  a^li  which 
are  done  through  unavoidable  furcc  and  compuIHon. 

Of  this  nature,  in  the  firH  phce,  is  the  obligation  of 
r/'-i'//  fuyjtelicn,  whereby  the  inftrior  is  conftratned,  by 
ihc  foperi*'-,  to  afl  contrary  to  what  his  own  reafon  and 
inclination  would  fuegcft ;  as  when  a  legiflaturc  efla- 
bliftics  iniquity  by  a  law,  and  commands  the  Subjefl  to 
do  an  aft  contrary  to  religion  or  found  morality.  How 
far  this  excufe  will  be  admitted  in  fira  con/citKiia-,  or 
n'heiher  the  inferior  ir  this  cafe  is  rot  bound  10  obey  the 
di*ir;*,  rather  than  the  human  law,  is  a  queflion  not 
detcrminiWe  by  mcnicip:il  law,  though  among  the  ca- 
fuills  it  will  h:i'dly  bear  a  doubt.  IJuc,  however  that 
may  be,  obedience  to  the  l.iwt  in  being  is  undoubtedly 
a  fufHciciit  e.-ucnuaiion  of  civil  guile  before  the  muni- 


cipal tiibunal.  The  Sheriff'  who  burnt  Latimer  and 
RiJleyt  in  the  days  of  Queen  Maty,  was  not  liable  to 
puniihmcnt  from  Ehzahab,  for  executing  fo  horrid  an 
office ;  being  jullified  by  the  commands  of  the  then  ex- 
iting magiftracy. 

As  to  perfons  in  private  relations;  the  principal  cafe 
where  conrtraint  of  a  fuperior  is  allowed  as  an  excufe 
for  criminal  mifconduft,  is  with  regard  to  the  matrimo- 
nial fubje^ion  of  the  wife  to  her  hufband  :  for  neither  a 
fon  nor  a  fcrvant  are  excufcd  for  the  comminion  of  any 
crime,  whcihcr  capital  or  oihcTaifc,  by  the  command  or 
coercion  of  ihc  parent  or  maOcr;  thoui;h  in  fome  cafes 
the  command  or  authority *f  the  hufband,  cither  cx- 
prefs  or  implitd,  will  privilege  the  wife  from  jiuniftiment 
cvc;i  for  capit^il  offences;  a*  to  which  fee  thi»  Diction- 
ary, title  S  ircn  anj  Fane  VII. 

Another  ipccies  of  compjlfion  orNeccffiiy  is  vvhat  our 
law  calls  dartfipsr  tmnat ;  as  to  which  fee  thisDiftionary* 

title  Oureji. 

There  i*  a  third  fpecies  of  Neccflity  which  may  be 
didinguiflicd  from  the  aftual  computfion  of  external 
force  or  f^ar  ;  being  the  rcfult  of  reafon  and  rcflcition, 
which  ad  upon,  and  conitratn  a  main's  will,  and  oblige 
hill  to  an  a^ion,  which  without  fuch  obligation  would 
be  crtr.iii.ul.  And  that  is,  when  a  man  hat  his  choicer 
of  two  evils  fct  before  him,  and,  being  under  a  NeceOilf 
ofchuftng  one,  hechufcs  the  Iciid  pernicious  of  the  two. 
Here  the  will  cannci  be  faid  freely  to  exf rt  itfcif,  being 
rather  paffive  than  active :  or  if  adivc  it  is  rather  in 
rcjefting  the  greater  evil  than  in  choofing  thL-  lefs.  Of 
this  fort  is  that  Neccflity  where  a  man  by  the  com- 
mandment of  the  law  is  bound  to  arrell  another  for  any 
capital  offence,  or  to  difperfe  a  riot,  and  rcfiAance  it 
made  to  his  authority;  it  is  here juHlfiablc,  and  eveu 
n-rccflary,  to  beat,  to  wound,  or  perhaps  to  kill  the  Oi- 
ff  ndcrs,  rather  than  permit  the  murderer  to  efcape,  or 
the  riot  to  continue  ;  for  the  pri-fcrvatlon  of  the  peace 
of  the  kingdom,  and  the  apprehending  of  notorious  ma- 
IcfaAors,  arc  of  the  utmoll  conffqucnceto  the  public  ;  and 
therefore  excufe  the  felony  which  the  killing  would  other- 
wife  amount  to.  \  HaJ.  P.C.  Sec  4. C'cwn.  27 — 31^ 
As  10  homicide  jullifiable  by  NeceCity,  fee  this  DiA. 
title  ilomicidt  I. 

NEEDLE- WORK,  fmporilng  it  prohibited*  ^o/.  i  j 
13  14  Car.  t.  f.  ij.  May  be  exported  duty  free,  yf a;.  1 1 
i3  la  /f.  3.  f.  3.  §15.  Sec  title  £mi/-cMV/'j». 

NE  EXEAT  REGNO;  for  as  it  is  fomctimes,  4in. 
giammatically  a*  it  fccm-.,  termed,  Av  txiat  Rtgnum.) 
A  writ  to  reftrain  a  pcrfon  from  going  out  of  the  king- 
dom witiioct  the  King's  licence.  f.N.Ii.  85.  It  may 
be  dirff>ea  to  the  Sheriff  to  make  the  party  find  furciy 
that  he  will  not  depart  the  realm ;  and  on  his  refufal,  to 
commit  him  to  prifon;  or  it  may  be  dircdcd  to  the 
party  himfelf ;  and  if  he  then  £0ef,  he  may  be  bncd. 
z/a^.  178. 

A  A>  exfoi  Regauia  has  been  granted  to  (lay  a  de- 
fendant from  going  to  Seellandi  for  though  it  is  not 
out  of  the  kingdom,  yet  it  is  out  of  the  procefsof  the 
Court,  and  within  the  fame  mifchief.  z  SaJk.  702; 
3  Mod.  127, 169;  4.  M<td.  179.  If  ihe  writ  be  fued  for 
the  King,  the  party  againft  wiiom  fued  may  plead  li- 
cence by  letters  patent,  which  (hall  difcliargc  him  ; 
but  where  any  Subjeft  goes  beyond  fca  wltli  the  Ring's 
licenccj  and  continues  longci  than  hij  appointed  time,  it 

hattk 
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haih  been  held,  he  lofes  thebene6tof  a  SobjeS.  4  Lwt. 
10.  Ar.J  if  3  pirfon  beyond  fca  rcfolci  to  reiarn  10 
on  t'lc  Kin^'i  letters  under  his  piivy  fcal, 
»;ttD;;r.inding  htm  upon  iiU  allegiince  10  return  ;  being 
ccrtifTcd  iiitotheCUat)cer}-,a  comniflion  maybe  awarded 
toffize  his  lands  and  goods  for  the  contempi :  and  fo  ii  is 
if  fuch  pesfofl's  fcrvint*  hinder  a  mcflengcr  from  deli- 
vtrring  his  meflage»  on  afniavir  of  ii,  Jtai.  Ceat, 
z^b:  3  St!/.  Mr.  21 1:  lee  title  KiagV .  3. 

The  right  which  the  King  ha«,  ivhenevcr  he  fees  pro- 
per, of  confir.ing  b'j  babjtfi!  to  rtay  wltliin  the  realm, 
(or  of  rtcillir.t^  them  when  beyond  fea,)  ii  cUfTt'd  by 
&^e:kJlsK!  among  bii  prerogatives  .*J  QttHfaltJJlpie  of  the 
rralni.  Bv  the  common  liw  ei'vry  man  may  go  o-j:  of 
•.he  rcil  n  for  whatever  caufe  he  picafcth,  witiicut  ob- 
taining the  K'.ng's  leave ;  prjvidci  he  is  under  ro  in- 
JuiicViun  of  lid)ing  at  home;  (which  Hbcrty  wai  ex- 
prcfily  declared,  in  ..ing  'Jobn'i  Great  Charter,  though 
left  oat  in  that  of  Htnrj  111.) :  but»  becaufe  that  etery 
man  ought  of  right  to  defrnd  the  King  and  his  realm, 
therefore  the  ICing  at  his  plrafurc  may  command  htm  by 
His  *\Tit  that  he  go  rot  beyond  the  fcas,  or  out  of  the 
realm  without  l-cence,  and  if  hr;  do  the  contrary, 
he  fliall  be  punillied  for  difolwying  the  King's  com- 
mand. f.N.B.S^.  So.ne  perlbns  there  anciently  were, 
that,  by  reafon  of  their  Oations,  we.-e  under  a  perpetual 
prohibition  of  gomg  abroad  without  licence  obtained  : 
among  which  were  reckoned  all  Peers,  on  account  of 
their  being  coanicIIorB  of  the  Croivn  ;  all  ^^nj^i;/,  who 
were  bound  to  defend  the  kingdom  from  invauuns  ;  all 
£ff/^7j*/?;i-/,  who  were  cxprcfsly  confined  by  the  fourth 
chapter  of  the  conlUtution  of  Clarfmiony  on  account  of 
rneir  attachmctit  in  the  times  of  popery  to  the  fee  of 
RoiKti  all  Archm  and  other  Art-fiitrt,  left  they  Ibould 
mrtruCi  foreigners  to  rival  os  in  their  fcvcral  trades  and 
manufa^lurci.  This  was  law  in  ihc  times  of  B:\utiit 
who  tvroic  in  the reignoff7:v.  I  And  Sir  £.  Cdvgivcs 
cj  many  inrtance?  to  this  eflVA  in  the  time  of  /;V:v,  III. 
SriticK,  r.  123:3  hji,  17;.  In  the  faccceding  reign  the 
r.*rair  oftrivcllirg  wore  a  very  different  afped  :  an  aft  of 
1  msde  (5  Ri^.  2.  c,  2.),  forbidding  all 
".  /crto  go  abioid  without  licence ;  r.v only 
J  other  great  tncn  of  the  realm;  and  tiue 
rtj[.\...c  mcTchaots ;  and  (he  King's  foldicrs.  But  this 
ail  was  repealed  by  fui.  4  fac.  \.  c.  i.  And  at  prefcnt 
every  bcdy  hat,  or  at  leaft  atl'umes,  the  liberty  of  gcing 
abroad  when  he  pleafcs.  Yet  undoubtedly  if  the  King, 
by  writ  of  AV  txta:  Rfgnwn  ondcr  his  grcjt  fcr.lor  privy 
fral,  thinks  proper  to  prohibit  him  from  To  doing,  and 
the  Subj:rt  difobcy* ;  it  i^  a  high  contempt  of  the 
King's  prerogative,  for  which  the  oflendcr's  lands  fhall 
be  (eifcd  till  he  return,  and  then  he  is  liable  to  fine  and 
impriffK!n:rT.  t  Htr-.vi.  P.C.  zt :  I  Ccrnm.  c.  7, 

1: :  '1  Ba.it'i  Ordinances,  No  ^;g.  that, 

*«  tou  -  cm!  of  the  rrjgn  of  Kirj  'Jiwi.-i  I. 

this  ..  light  proper  to  be  gr.micd*  not  only 

in  refpcC!  01  j;;cn>pts  prejudicial  to  the  King  and  State  ; 
(in  wtiich  cafe  the  Lord  Chancellor  granted  it  on  appli- 
catiim  from  any  of  the  principal  fccretarieSf  u-ithout 
Ihewjiig  caufc,or  upon  fuch  information  his  Lordihtp 
ihou!'!  of  V  rij.T:     but  a!fo  in  the  cafe  of  inter 

lopcr.  Erupts  in  uhofe  cilates  many 

Subj'  '  i;  i:i  djels  and  other  cafes 

that  -  -  V.-}r'4Sab;ca».'» 


But  io  the  year  1734,  Lord  Chancellor  Talht  de- 
clared, that  in  his  experience  he  nev;.r  knew  this  writ 
of  <-AV(i/  Rfgnutn  grant<:d  or  E^cn  ou:  without  a  bill 
6ril  tiled. —It  is  true,  it  was  originally  a  Ddte-Arit*  but 
for  fomc  time,  though  not  very  long,  it  has  been  made 
ufe  of  in  aid  of  the  bubje£ls  for  the  helping  of  them  to 
j-^ft  ce  :  bki:  it  ought  not  to  he  maJc  ufe  of  where  iijc 
demand  \a  entirely  at  law,  for  there  the  plaint:^  has 
bail,  and  he  ought  not  to  have  double  b.*tl  both  m  law 
andcqui'.y.  3  P.  frmj.^iz. 

The  ufe  and  objcA  of  tiiis  writ  x%,  in  fa£t,  «t  prefenc 
e -  aflly  the  fame  ai  an  arrcft  at  taw  in  the  commence- 
ment of  an  aftio'i,  vix.  to  prcvcot  the  party  from 
IV  ihdrjwing  his  pcrfon  and  property  beyond  ihcjorii- 
dtfllon  of  cac  Court,  before  a  juJgmcut  couM  be  ob- 
tained and  carried  into  exeC'Jticn :  fo  where  there  is  « 
fuit  in  equity  for  a  demand,  for  which  the  defer.iant 
cannot  be  arrcftcd  in  an  aiQtonatlaw,  upjn  an  amdAvic 
made  that  there  is  reafon  to  apprchtiul  Uiat  he  will  leave 
the  kingdom  bet'orc  the  conclulion  of  the  fuit.  the 
Chancellor  by  thi^  writ  uillHop  him,  and  will  commit 
him  to  prifon.  unlefj^  iie  produces  fufficicut  lureties  that 
he  will  abide  the  event  of  the  fuit.  1  Cemm,  c.  7./.  266. 
ft.  And  fee  2  Csm.  D:£. :  A',  fi.  85,  Ac  :  1  C.  C. 
24  J  :  Le.  2g  ;  7  Mo^,  y  :  Pri.  CA.  1 ;  1  :  1  P.  U'nu.  *6j  ; 
aad  Mr.  Cf.v*s  note  there  ;  19  /  ./r,  537,  9. 

N£GA  TtVE,  is  a  propotiiion  by  which  fometbing 
is  denied  ;  al.w  a  panicle  of  denial ;  a;,  not.  An  affirm- 
ative iiKluJes  a  Negative ;  for  every  flatute  limiting 
any  thing  to  be  done  in  one  form,  althcugh  ic  be  ipoke 
in  tbc  atiirmutive,  includes  a  Negative  ;  u  the  llaiute  of 
H'rjliK.  c.  ^ .  of  .1  f.f-  J  ti  w>A.-.Vi';  th.tt  tu*  d^'mndiol 
fli.*iivou-  ■.Ne- 
gative, a, 

ANc;-.-  .     V  .  .   -;,a?f. 

only  an  ..ilif-uativc.  2  ^  hoogU  a  Aegstive  ie 

incapable  of'  being  proved  dircaiy,  yet  indirectly  «  is 
oihcnvilc:  for  in  cjic  i        ■  :         ■  '  en  at 

iVi,  ar.d  there  tohtvi- ^  rroof 
of  u'liich  he  produces  i.  -  i.ar.not 
prove  that  he  was  not  at  j  f :,  agamU  pjiiiivc  cviicccc 
that  he  was  ;  but  lhal!  be  allowed  to  nukeout  the  Negs. 
tivc  by  collateral  tclUmony,  that  at  that  rrrjr  time  He 
tvai  at  Exarr,  &c.  in  fuch  a  faoufe  and  in  fuch  com- 
pany. Pertejcue^j, 

Negative  may  be  implied  by  an  afnrmativc,  bat  not 
ncctflanly  f  (■(«/».:.  .As  the  frying,  that  ■  papill,  orlefa 
he  conforms,  fliall  not  uk*?  by  devific,  does  cot  necci'- 
farily  imply,  that  if  he  does  conform  he  fiiall  uke  by 
dcvifc,  ij*-.  J  P.  li'm.t). 

WJiere  a  truil  of  a  term  for  r.-.ifing  portions  fbrdau^h- 
tcrs  direfls  a  paiticular  method  for  railing  them,  it  im- 
plies a  Negative,  that  they  fhall  not  be  railed  any  other 
w.iy.  2  P.  H'mt.  19. 

An  affirmative  oath  is  made  to  ground  an  attachment 
upon  ;  if  the  pcrlon  againft  whom  the  motion  is,  denies 
the  cfi.irj»c  by  oaih  pofttivcly  and  fully,  the  Neg.nive 
oath  (hill  be  prt'fctrrd  ;  aiid  this  is  theouly  cafe  in  which 
iilballbefo.  8  M^J.ix. 

NKGATIVE  m\OH\'HT,vciatiyapr*inam,]  U 
a  Negative,  implying  alfo  an  afBtmativc;  as  if  a  roan 
being  impleaded  to  hive  donci  thing  on  fuch  a  day,  or 
in  fi::'i  .  cUcxtti  tnst  'le  d:;!  11  noJa  f^rsruM 


NEGATIVE. 


New  Assignment, 


MarMaM  which  implietht  nevcrthelcfs,  that  in  Tome  fort 
he  did  it ;  or  if  a  man  be  faid  to  hare  alienated  land  in 
fee,  and  he  faith  he  hath  not  aliened  in  fee,  thai  is  a 
Negative  pregnant ;  for  though  he  hath  not  aliened  in  ; 
fee,  yet  it  may  be.  he  hath  made  an  cAate  in  tail.  Djtr 
I7.ffttn1.95:  Brosk  bo(  tiihio  :  Kiicatn  2^z  :  Ttrmi  cf 
the  Lavi. 

A  Negative  pregnant  \^  a  fault  in  pleading  ;  and  there 
mull  be  a  fpecial  tfcmurrer  to  a  Negative  pregnant  plea, 
Ue.  for  the  Court  will  intend  every  pleading  to  be  good, 
till  the  contrary  doth  appear.  See  2  Ltsn.  24S  :  Bro. 
IJfiu  join.  pi.  Si  :  Heatb't  Max.  ^3  :  2  Leo.  199 :  Cro. 
J  at.  5^9,  560:  15  yin.  Mr.  ixtie  Afgtuivt  frtg/uui  \ 
and  this  DiiHionary,  title  PltadiHg. 

NEGGlLDAKE,  Signifiei  to  claim  kindred.  Ltg. 
//.  I.  f.  70 :  LL.  JittCt  tjff  7,  3. 

NEGLIGENCE,  Is  where  a  perfon  ncglc^ls  or  omits  | 
to  do  a  thing  which  he  is  by  law  obliged  to.  And  where  1 
one  hu  goods  of  another  to  keep  till  fuch  a  time,  and  | 
haih  a  certain  rccompence  or  reward  for  the  kcrping,  | 
he  (hall  ftand  charged  for  injury  by  Negligence,  ii^f.  i 
But  if  he  hath  nothing  for  keeping  them,  he  is  not  | 
bound  to  anfwer.   De£i.  iS'  S/uji.  269.   Sec  title  Btti/- 
rmnt,   A  man  who  finds  .mother's  goodt,  if  they  are 
after  hurt  by  wilful  Negligence,   it   ii   held  he  is 
chargeable  to  the  owner ;  though  ic  11  otherwife  when 
they  are  loft  by  cafualty,  as  in  cafe  they  are  laid  in  a 
houfe  that  is  accidentally  burnt,  or  if  he  deliver  them  to 
another  to  keep,  who  runs  away  with  them,  l^c.  Ibid. 
It  is  held  if  an  accountant  be  robbed,  and  it  is  without 
his  default  and  Negligence,  he  fliall  not  be  anfwerable 
for  the  money.  1  Infi.  89.  A  right  may  be  loft  by  Ne-  | 
gligencc ;  as  where  an  action  is  not  brought  in  the  time 
appointed  by  the  ftatutes  of  limitations,  i^t.  See  z  P. 
Wmt.  665:   Tot.  76;    Chanc,  Rtp.  10:  Chamc.  Prec. 
583  :  and  the  proper  titles  in  this  Diflionary. 

NEGRO;  See  title  Slavet  and  Slavt-traJe, 

NEIF,  ^r.netj\t.m.  naturals  s,nativa. 'I  .A  bondwoman. 
Or  ihe  villein,  born  in  one's  houfe,  mentioned  in  Jiat. 
9  R.  2.  c.  2.  If  a  bondwoman  married  a  free  roan,  (he 
was  thereby  made  free;  and  being  once  made  free,  and 
difcharged  of  bondage,  (he  coiild  not  be  Ncif  after, 
without  fome  fpccial  aft  done  by  her,  as  by  divorce, 
confelTion  in  Court,  Isfc.  And  a  free  woman  taking  a 
villein  to  her  huiband,  was  not  thereby  bood  ;  but  their 
ifTue  were  villeins  as  their  father  was ;  though  this  is 
contrary  to  the  civil  law,  which  {;xy%t  parlut/tquitur  n/en- 
trim.  Ttrm  Jt  Lty. 

Anciently  lords  of  manors  fold,  gave,  or  a(rigned 
their  bondmen  and  Neifs,  as  appears  by  many  ancient 
deeds.  See  title  yilltm. 

NEIFTY,  Kativitai.^  There  was  an  ancient  writ 
called  fVrit  «/"  Nei/ty,  whereby  the  lord  claimed  fuch  a 
woman  for  his  Neif ;  now  out  of  ufe.  Sec  title  yUItin. 

NEIGHBOUR,  •vuinut.]  One  who  dwells  near  ano- 
ther. See  Vicinage  :  "Jvry. 

NE  INJUSTE  VEXES,  A  writ  founded  on  Magna 
Charta,  c.  10,  that  lies  for  a  tenant  didrained  by  his 
lord,  for  more  fervices  than  he  ought  to  perfonn  ;  and  is  a 
prohibition  to  the  lord  not  unjujlfy  to  diftrain  or  v/x  his 
tenant :  in  a  fpecial  ufe,  it  is  where  the  tenant  hath  pre- 
judiced  himfelf,  by  doing  |;reater  fervices,  or  paying 
more  rent,  without  conftramt,  than  he  needed ;  for  in 
this  cafe,  by  realbn  of  the  lord's  feifm.  the  tenant  can- 

VOL.II. 


not  avoid  it  bv  avowry,  but  is  driven  to  hii  writ  for  re^ 
mcdy.  ^f*.  Qvig.  4 :  F.  X.  B.  10.  And  if  the  lord  dif- 
trains  to  do  other  fervices,  or  to  pay  other  lem  (handue, 
after  tlie  prohibition  delivered  unto  him,  then  the  tenant 
O13II  have  in  att^chmQnt  jgajnll  the  lord,  Uc,  and  when 
the  lord  cometh  thereon,  the  tenant  ftiall  coui.i  againft 
him,  and  put  himfdf  upon  the  granj  afTife.  t^-:.  where- 
upon  judgment  lhall  be  given.  Nrw  Kaf,  Br.  it. 

I'hii  writ  is  one  of  the  remedie:  which  the  ancient 
Ijw  provided  to  rcmrdy  the  opprcflion  of  lords : 
though  it  is  of  the  prohibitory  kind,  yet  it  is  in  the  na- 
ture of  a  writ  of  right.  Baoih  iz6.  It  lies  where //Jidjtf 
in  fitjimpltt  and  his  anceflors,  hire  held  of  the  lord  by 
certam  fervices,  and  the  lord  hath  obtained  fctfin  of 
more  or  greater  lervice,  by  the  inadverten:  p.iyment  or 
performanceof  them  by  the  tenant  himtVlf;  there  the  te- 
nant cannot  in  an  avowry  avoid  the  lord's  poflcflbry 
right,  b'.*caufe  of  the  feifin  given  by  his  own  hands ;  bat 
is  driven  to  this  writ  to  divcft  the  lord's  pofTcdion,  and 
clUblilh  the  mere  right  of  propert;-,  by  afcertaining  the 
fcn-iccs  and  reducing  them  to  their  proper  flandard. 
3  Comm.  c  1%.  p.  X34. 

This  writ  is  always  anccftral,  where  the  tenant  and 
his  anccllors  have  hoIJcn  of  the  lord  and  his  an- 
ccftors;  and  the  lord  hath  encrjachcd  any  rent,  i^t. 
A  fcotfee  lhall  not  avoid  feifin  of  rent  had  by  encroach- 
ment of  his  feoffor,  nor  have  tht  writ  Ne  injure  vexf/t 
alio  a  man  lhall  not  have  a  writ  of  AV  injtijit  wxa 
againft  the  grantee  of  the  feigniary,  Mtth.  iti  EJ.  z  : 
10  EJ.  3.  Tenant  in  tail  may  not  have  this  writ  ;  but 
(hall  plead  and  Ihew  the  matter,  and  not  be  eftopped  by 
the  payment  of  his  anccftori,  Ci^c  Tnn.  2o£j/.  3.;  for  he 
may  avoid  fuch  feifm  uf  the  lord  obtainei  from  the  pay- 
ment of  his  anceftors,  by  plea  to  an  avowry  in  rcplevia, 
F.  N.  B.  w  :  z  /«/?.  21.  But  it  fecrn*  that  almod  every 
quellion  that  can  now  arifc,  where  thi:  writ  was  formerly 
in  ufe,  may  be  determined  in  an  ailion  of  ircfpafs. 
For  M  of  the  \Vm  r  of  Ne  injujie  'vexfs, 

GEORGE  tbt  Third,  Sec.  To  A.  B.  greeting:  fVe 
eofsmanJ  y»u,  that  you  do  not  'vtx  or  tnuhlt  Q.  D.  or  fuffer 
him  to  be  'vexed,  for  bit  freeho/d  me^uage.  Sec.  ivhieb  be 
holds  of  you,  in,  &C.  Nor  in  any  manner  exaSl^  or  permit 
to  be  exaiied  from  him  firvteei  'which  therefore  he  ought  not 
to  dot  {or  rent  •wbith  hi  o^et  not,)  nor  bai  been  aecuf- 
tomed.  Sec, 

NEMINE  CONTR.ADICENTE,  Words  ufed  to 
fignify  the  unanimous  confent  of  the  members  of  the 
Houfe  of  Commons  in  parliament  to  a  vote  or  refolu- 
..jn.  The  term  Ntmine  difftntientt  is,  in  the  fame 
manner,  applied  in  the  Houfe  of  Peers, 

NE  RECIPIATUR,  Againft  the  receiving  and  fct- 
ting  down  a  caufc  to  be  tried.  That  is,  where  the  caufc 
is  not  entered  in  due  time.  See  Trial. 

NE  VICECOMRS,  Colore  Mandaii  Regit,  qutnquam 
amo^eat  fi  pef^Jpont  Eccltfitt  mtnut  jujfe.  Reg.  Orig.Ol, 

NEW  ASSIGNMENT.  In  many  aClions  the  plain- 
tiff  who  hath  alleged  in  his  declaration  a  general  wrong, 
may  in  his  replication,  after  an  evafive  plea  by  the  dc- 
fendant,  reduce  that  general  wrong  to  a  more  particular 
certainty,  by  affigoing  the  injury  afrclh  with  all  its  fpe- 
ci6c  circumllanccs  in  fuch  manner  as  clearly  to  afcertain 
and  identify  it,  confiftently  with  his  general  complaint; 
which  isilleda  New  or  Novel  AfTignment.  ^Camm.^ii, 
Sec  UilePleadiag, 

Sf  NEW. 


NEW 


NIHIL. 


NEWCASTLE  UPON  TINE.  Kcds  in  the  haven 
to  be  meafured  and  marked.  Statt.  g  H.  ^.  c.  \o:  30 
Car,  2.  J!.  \.  :  6  ic  7  /A'.  3.  c.  10.  Sec  title  Ceals. 
CoUfmiths,  rtlvcrfint;hj»and  platc-worlcer&incorporated. 
Stat.  I  jittA  ft,  I.  K.t). 

No  pcrlbn  Ihall  fiiip,  load,  or  unload  any  good^  to  be 
fo!d>  into  or  from  Ihipj  at  any  place  on  the  river  Ttm» 
but  at  the  town  of  litxv:ajiltt  on  pain  to  forfeit  the 

toodi ;  and  none  Aiall  raifc  any  wear  in  the  haven  Lhere» 
eiwcen  certain  places  on  the  fald  river,  ^c.  Stat,  ai 
a.  c.  18.  At  AVitic////  iifcit  Tint,  if  a  trial  be  had 
between  two  inlabitants  of  ihi*  plate,  and  tlie  damages 
rot  exceeding  40/.  the  plainiitf  is  to  have  no  judgment, 
but  defendant  lhalt  have  cou^ ;  by  a  private  act  ol  par- 
liament. J  MiJ.  367. 

NEWFOUNDLAND.  Perfonn  trading  to  A/w- 
/  .  ■  !1  liave  freedom  of  filhiug,  y*-.  And  every 

1'  tirQ  enters  any  harbour  or  creek  in 

,  (hall  be  admiral  of  the  faid  harbour  for 
tl.a:  1,  u. .  ,  .inJ  determine  dilTcTcnCei  between  the  maf- 
tcfi  of  fiOung  vcflcli,  and  the  inhabitants  there,  ijfc. 
Utr.i.  10  Sc  II  IK  3.  f.  25.  See  Xaviiation  MhtDiv,  V  : 
Fipjtriet» 

NEWHAVEN;  %ee  Harhoyri, 
N  EWPORT  in  tiff  Ijlt  o/  M'tght,  The  poll  for  knights 
of  the  fhirc  may  be  adjoorncd  to  it.  Stat.  7  c5  8  3. 
^.  a;.  §  10.  Sec  title  ParUoKunt. 
NEW  RIVER:  See  Rtvcr, 

NEWS.  Spreading  falfe  News  to  make  difcord  be- 
tween the  King  and  nobiliiy,  or  concerning  any  great 
man  of  the  realm,  \%  punilhiblc  at  common  law  wiih  6ne 
and  imprifonment ;  which  is  conbrmcd  by  ftan.  If'tftm.  1 , 
3  £.  I.  t.  34:    a  R.  z.ft,  I,  f.  5  ;   iiR.  2.  c.  II  : 

2  IkJ}.  226  :  3  If:ft.  198  :  4  Ctnrt.  C.  I  t .  p.  I49. 

NEWS-PAPtRS.   Are  by   various  ftatutes  fubjeA 
to  a  ftsmp-duty  of  2^.  if  confining  of  halfa  (heetorlefi;  1 
if  confilling  of  one  ftjeet,  ta.  halfpenny;  and  for  every  I 
additional  half  Hicet,  one  halfpciwy  more.    Pcrfons  fell-  ' 
ing  any  Ncwi-p,ipcr,  not  being  flamped  or  marked  as 
dircfted,  a  juOicc  of  peace  may  commit  them  to  the 
houfe  of  corre^on  for  three  months;  and  a  reward  of 
SOI.  Is  to  be  paid  for  apprehending  any  fuch  offender. 
Stat.  16  Gf-3.  I.  e.  26.  §  5.,  Sec  titles  JJvtrriftm/itj  ; 
Lvitery  ;  SnJt^fay  ;  Uvlaurful  JJimhitft ;  Lihtl,  5cc, 

NEW  STILE;  Sce7>*r. 

NEW  TRIAL.  Judgments  arc  often  fufpendcd  by 
granting  New  Trials.  The  caufes  of  fufpending  the 
judgment  by  granting  aNewTrial,  arc  at  prefent  wholly 
cxtrinfic,  arifing  frcm  matter  foreign  to,  or  aevcri  the 
ftcord.  Sec  this  Diflionary,  title  Tria!. 
NEW-YORK ;  Sec  title  Navigation  J3s» 
NE.XTOF  KIN;  See  ^\\t%  Dtjctnt  \  Extc^er,  \\\  ; 
ar.d  V.  8. 

NICOI..  Anciently  ufcd  for  Limoln,  30  BJ,  1  :  7  £.  i : 
y  l'irpc<i!ih.  Ccr'j.ill. 

NIDERLiNG.  NIDERING.  or  NITHING,  A 
vile,  bafe  pcrfon,  a  fluggard.  /^j/A  sf  Malm/h.  p.izx  : 
Maf.  Par,  Ann.  ioS3.  Cbickca-heartcd ;  bee  Spdman 
in  vsc 

NIENT  COMPRISE,  Is  an  exception  taken  to  a 
petttion,  b:c3ufe  the  thing  deiircd  is  not  contained  in 
that  deed  or  proceeding  whereon  the  petition  \%  founded  ; 
■  for  ccample,  onrdcfirci  cf  the  Court  wherein  a  recovery 


is  had  of  lands,  \£e.  to  be  put  in  poireHion  of  a  houfff, 
formerly  among  the  lands  axljudged  unto  him  ;  to  which 
ihcadvcrfc  parly  pleads,  that  this  is  not  to  be  granted 
by  reafon  this  lioulc  is  mt  ctmprifed  amongA  the  lands 
and  houles  for  which  be  had  judgment.  AVw  Bwk 

Etilritt. 

NIENT  DEDIRE,  Signifies  to  fuffer  judgment  to 
be  had  agnintl  one,  by  not  iftnjrin^  or  oppofing  it,  i.e. 
by  default.  29  Car.  z. 

NIGER  LIBER.  The  Black  Book  or  Regifler  in 
the  E>ftfhcq'jer  is  called  by  this  name. 

NIGH  r.  Is  when  it  is  fo  dark  th:it  the  countenance 
of  a  man  caniiot  be  difccrned;  and  by  fome  opinions, 
burglary  in  the  Night  may  be  committed  it  any  time 
after  fun-fci,  and  before  rifing.  //.  P.  C.  79:  3  /njg, 
63  :  I  H/nvi.  P.C.  Sec  KoSiantcr  \  Ettr^lary. 

NIGHTWALKERS>  Are  fuch  perfons  "as  deep  by 
day  and  walk  by  night,  being  oftentimes  p-Jfcrers,  or 
difturbcrs  of  the  peace.  Stat.  5  Ed.  3.  e.  14.  Confiables 
are  authorized  by  the  co.Tmoo  law  to  arrell  Nightwalkers 
and  fufpicious  pcrfona,  l^e.  Watchmen  may  alfo  ar* 
re(l*Nightw3lkers,  and  hold  them  unii)  the  morning: 
and  it  is  faid,  that  a  private  pcrfon  may  arrcfl  any  fuf- 
picious Nightwalker,  md  detain  him  till  he  give  a'good 
account  of  himfelf.  s  fJawi.  P,  C.  Watchmen,  cither 
thofe  appointed  by  the  Jlatutc  of  Pf'ineheftir,  13  £.  1, 
i.  4,  to  keep  watch  and  ward  in  all  towns  from  fun-fet- 
ling  till  fuQ.  rifing,  or  fuch  as  are  mere  affi  Hants  to  the 
conllable,  may  -viriute  efficii  arrell  .ill  oficndcrs,  and 
particularly  Ntghtviolktrit  and  commit  them  to  cullody 
till  morning.  4  Cj>tam.  c  zi.p.  291,  cites  2  Mi/.  C, 
88 — 56.  Uce  may  be  bound  to  the  good  behaviour  for 
being  a  Nightwalker;  .ind  common  Nightwalkers  and 
haunters  ot  bawdy- houfcs  arc  to  be  indidled  before 
juaices^  peace,  l^<.  i  iia^vit.  P.C.  :  2  HauJi.  P.  C. : 
Latch.  173  :  Pepb.  280.  But  it  is  held  not  lawful  for  a 
conftablc,  £5"^.  to  ukc  up  any  woman,  as  a  Night- 
walker,  on  bare  fufpicion  only,  of  being  of  i!I  fame; 
unlet  flic  be  guilty  of  a  breach  of  the  peace,  or  fome 
unlawful  and  found  mildning.    /fc'i'j  MS.  Sec 

2  littJf't  P.  C,  89,  and  this  Dictionary,  titles 

CanjiahUi  ir  Ht^h. 

NIHIL  CAPIAT  PER  BREVE,  or  frr  BiUam.  Is 
the  judgment  given  againll  the  plaintiff  in  an  adion, 
either  in  bar  ol  his  a«:tion,  or  in  abatement  of  his  writ 
or  bill,        Cc.  Lilt.  363. 

NIHIL,  or  ML  DEBET,  Is  a  common  plea  to  an 
action  of  debt,  when  the  money  is  paid ;  but  it  is  no 
plea  in  covcn.int,  on  breach  afftgned  for  nun-payment  of 
rent,  C^f.  3  Ltv.  170.  If  an  a^'tion  of  debt  be  brought 
againll  a  Sheriff  or  gaoler,  for  the  cfc-ipe  of  one  in  exe- 
cution, the  plaintiff  nmrt  dccJ.ire  upon  the  juJgmcnt, 
and  yet  Sii  dthrt  pir  patnaat  is  a  good  plea.  1  SauHtf. 
3S;  See  titles  ^/7v ;  PUa.un^. 

NIHIL,  or  NIL  DICIT,  Is  a  failirg  by  the  de- 
fendant to  pui  in  an  ar.fwcr  to  the  plsintttf  by  the  day 
afligned  ;  which  being  omitted,  judgment  is  had  ngaintt 
him  of  comfe,  .*.s  lnyirg  iioihing  why  it  fliould  not. 
Sec  title  JuSgmetit 

NIHlL.or  NU.HABUIT  IN  TENEMENTIS,  A 
plea  to  be  ple.ided  in  an  aflion  of  debt  only,  brought 
by  a  leiTor  againll  letree  for  years,  or  at  will,  without 
deed,   z  i:V.  Ah,  214.    In  debt  for  rent  upon  an 

inwnturc 
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indenture  of  leafe,  A7/  haiuit  in  tfnemtntit  may  not  be 
pleaded  ;  becaufe  it  is  an  eftoppcl,  and  a  general  de- 
murrer will  fcrvc.  3  Lev.  1^6,  But  if  debt  is  brouglit 
for  rent  upon  a  deed  poll,  the  defendant  may  plead  this 
plea  :  and  where  a  defcnd.int  pleaded  AV/  babuii  in  tene- 
mtn/is  impcre  dimijjiotiii  \  the  plaintiff  replied,  i^od  ha-  j 
i)uit  ifi  ttnemeni:},  Scc.  and  vcrdidl  and  judgment  was 
had  for  the  plaintiff;  whereupon  writ  of  error  bring  I 
brought,  it  was  afiigned  for  error,  that  the  replication 
was  not  good,  for  he  ought  to  have  (hewn  what  cflate 
he  (hen  !iad ;  and  of  that  opinion  was  the  Court ;  and  it 
had  been  bad  upon  demurrer,  but  being  after  a  vcrdiift, 
it  is  good.  Cro.Jctc.  312.  If  a  lefs  eftate  is  found  than 
the  plaintifJ'  pleads  in  his  reply  to  a  Nil  iuiiuit,  Scc.  Co  as  | 
it  be  fufficieni  to  entitle  the  plaintiff  to  make  a  leafe,  it  , 
is  good  enough.  10  If^.  3.   Ni/  bahuit  in  tcHmemii  cannot  ■ 
be  given  in  evidence  where  the  plaintiff  hath  been  in 
poflcffion.  Ld.  Rajm.  746.  Sec  title  PUadmg.  ' 

NIHlLS.or  NICHILS,  Are  ifTuei  which  the  Sheriff 
that  is  in  the  Exchequer  fays,  arc  nothing  worth, 

and  illeviable,  for  the  iofufiiciency  of  the  parties  from 
whom  due.  Accounts  of  Sibil  flsall  be  put  out  of  the 
Exchequer,  Stat.  5  R.  2.  r.  13, 

NJSr  PRIUS,  The  Commiflion  to  Juftices  of  affifc; 
fo  called  from  a  judicial  writ  of  difiringas^  whereby  the 
Sheriff  is  commanded  to  diftrain  the  impanelled  jury  to 
appear  at  Wfjlminfltr  before  the  juftices  at  a  certain 
day  in  the  following  term,  to  try  fome  canfc ;  AV/r  prim 
jufii<.  domini  regit  ad  ajtfas  capitnd.  ntnrrtKti  I'iz.  VnUj's 
the  jullicei  come  Before  ihzi  day  to  fuch  a  place,  i^c 
2  Infi.  424  :  4  /ff/7.  1 59. 

A  writ  of  Niji  fri'.it  is  where  an  iffue  is  joined,  then 
there  goes  a  nemre  to  fummon  iho  jury  10  appear  at  a 
day  in  court;  and  upon  the  return  of  the  venire,  with 
the  panel  of  the  jurors  names,  the  record  of  f>fi_^  print 
is  made  up  and  fcaled,  and  there  goes  forth  the  writ  of 
dijhingai  to  hav«  [he  jurors  in  Court,  Niji  priui  jujiic, 
'venrrinr.  Sec.  fuch  a  day  in  fuch  a  county,  to  try  the 
iffue  joined  between  the  parties.  2  Lil.  215. 

A  record  of  NiJi  prim  ought  to  contain  a  tranfcript  of 
the  whole  iffue  roll.  AH  civil  caufes  at  iffue  in  the  Courts 
at  iffjiminjlir,  arc  brouglit  down  in  the  two  iffuable  va- 
cations before  the  d:iy  of  appearance  appointed  for  the 
jiiry  above,  into  the  couniy  where  the  flflion  was  laid 
to  be  tried  there ;  i.-i;.  at  the  affifes ;  and  then 
upon  the  return  of  the  verdifl  given  by  the  jury  to  the 
Court  above,  the  next  term,  the  judges  ihcre  give  judg-  1 
ment  for  the  party  for  whom  the  vcrdicl  is  found  :  and  | 
ihcfc  trials  by  NiJi  prim  are  for  the  eafe  of  the  county, 
the  parties,  jurors,  and  witncffes,  by  faving  them  the 
charge  and  trouble  of  coming  to  li^eflmivjler  \  but  in 
mailers  of  great  weight  and  difficulty,  tiie  judges  above, 
upon  motion,  will  retain  caufes  to  be  tried  there  ; 
though  laid  in  the  country,  and  then  the  juries  and  wit- 
neffes  in  fuch  caufes  mull  come  up  to  the  courts  at  If'eft- 
minfttr  for  trial  at  bar  :  and  the  King  hrtth  his  eleiflion 
to  try  his  fuhs  at  the  bar,  or  tn  the  connty,  isc. 
ifwd't  Inji.  479. 

The  ilaiuie  of  fVrpm.  2.  13  Ed.  \.  ft,  \.  t.  30,  hav- 
ing  ordained,  **  that  all  picas  in  either  b.'iicn,  which 
require  only  an  eafy  examination,  (hall  be  determined  in 
the  country  before  juftices  of  affife,  by  virtue  of  the  writ 
^'ppoiiMcd  by  that  ftatute,  commonly  called  the  ivrit  of 
Ni/i  priuii"  it  hae  been  held,  that  an  iffue  joined  in  the 


King's  Bench  upon  an  indiSmcnt  or  appeal,  whether  for 
treafon  or  felony,  or  a  crime  of  an  inferior  nature,  com- 
mitted in  a  different  county  from  that  wherein  the 
Court  fits,  may  be  tried  in  the  proper  county  by  writ  of 
Sift  prius :  but  as  the  King  is  not  exprcfUy  named  ia 
this  ftatutc,  and  it  is  a  general  rule,  that  he  Ibali  not  be 
bound  except  named,  it  is  faid,  where  the  King  is  party, 
a  Sift priui  ought  not  to  be  granted,  uithout  bis  fpecia) 
warrant,  or  the  affcnt  of  his  attorney ;  though  the  Court 
may  grant  it  in  appeals  in  the  fame  manner  as  any  other 
anions,  2  lift.  4.24 :   4  Inft,  160  :  Djer  46  :  a  Havjk* 

y*.c.f.42.  ^^2,3. 

Juftices  of  Sift  prim  have  power  to  record  nonfuiti 
and  defaults  in  the  country  at  the  days  afGgned ;  and 
arc  to  report  them  at  the  bench,  ^V.  And  ar^  to  hear 
and  determine  confpiracy,  confederacy,  champerty,  tsC 
Slat.  ^Ed.  3.  f.  II  :  Sift  prim  (hall  be  granted  in  at- 
taints ;  but  that  which  cannot  be  determined  before  the 
juftices  upon  the  Sift  prim,  (hall  be  adjuurned  to  the 
bench  where  they  arc  juftices:  and  the  juftices  before 
whom  inquifuions,  inquefts,  and  juries,  lliall  be  taken  by 
the  King's  writ  oC  Sift  prius,  are  empowered  to  give 
judgment  in  felony  and  treafon,  £jV.  and  to  award  exc- 
cution  by  force  of  their  judgment.  Smi,  5  Ed.  3.  e.  n  : 
14  Htn.  a.  c.  I, 

It  was  held  by  Hale,  that  the  juftices  of  Si fi prim  hare 
not  any  original  power  of  determining  felony,  without 
fpecial  commidion  for  that  purpofe  ;  and  by  virtue  of 
ftatj,  Ed.  \.  ft.  I.  c,  3  :  I4^f.  6.  <:.  I,  they  have 
authority  to  determine  (uch  felonies  only  as  are  fent 
down  to  be  tried  before  them;  in  which  cafe,  on  re- 
moval of  the  indidments.  they  may  proceed  to  trial  and 
judgment  as  if  Juftices  of  gaol-dclivcry.  2  HaU't  hift. 
FM.  41. 

ftat.  18  Eliz.c.  I2, the  Chief  Joftice  of  the  King's 
Bench,  Chief  Juftice  of  the  Common  Pleas,  and  Chief 
Baron  of  the  Exchequer,  and  in  their  abfencc  two  other 
of  the  Judges,  (sc.  as  Juftices  of  Sft  ^riut  for  the 
countyof  yi/;ii'd'/{yf:r,  ftiall  trycaufes  upon  wntsofSiftpriuj 
on  iftucs  joined  in  B.  R.  and  C.  B.  and  the  Exchequer, 
which  were  formerly  only  triable  at  bar,  in  the  term  time 
or  four  dayn  after  each  t«rm.    And  by  ftat.  12  Gee.  i. 

31,  the  lime  is  enlarged  to  eight  days  (and  by  ftat. 
24  Geo.  2.  c.  1  S,  to  fourteen  days)  after  the  end  of  any 
term  ;  alfo  any  one  judge  or  baron  may  try  fuch  iffues, 
in  the  abfence  of  the  chiefs ;  and  all  Sheriffs,  ofticers* 
parties,  and  witncflcs  arc  required  to  give  attendance^ 
Uc.  The  authority  of  juftices  of  Sift  pnui  in  the  coun- 
try, is  annexed  to  the  juftices  of  aftiic  i  and  the  Court 
above  will  lake  judicial  notice  of  what  is  done  at  Siji 
priusi  being  entered  on  record.  See  this  Diiticnary, 
titles  Aftift ;  Juftuei  of  JJftfe  ;  Circuits  ;  Trial ;  Jury^  See, 

NlViCOLiNI  KRITONES.  fVeljhmem  bec.iafe  in 
Caermarthcnpytre  and  other  Serihem  counties  of  H'aUt, 
they  lived  near  high  mountains  covered  with  fnow* 
Du  Citrige :  Cp-JL-el. 

NOBILITY,  noiilitoj.]  Comprifeth  all  degrees  of 
dignity  above  a  Knight ;  under  which  latter  term  ii 
included  a  Baronet ;  (o  that  a  baron  is  the  lowcft  order 
of  nobility  :  it  i?  derived  from  the  King,  and  may  by  him 
be  granted  by  parent  in  fee,  for  life,  ^c.  Sec  title  Peers 
of  tin  Realm. 

NOBLE,  An  ancient  kind  of  Englifh  money  in  ufe  in  . 
f"'r//ari/inthciimcof£/^t<>rj'llI.  ^/«^'i,'e« fays, the  Rojt 
S  f  2  '  Sslfk 
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Nfl^t  iras  a  goM  c(ua  current  in  BngUnJ  about  the 
year  1344*  A  Noble  U  now  valued  at  6/.  Sd*.  but  wc 
have  no  peculiar  coin  of  that  name.  From  the  treaty  of 
peace  between  John,  King  of  FranUt  and  EJ'ward  111. 
jS.  O.  1360,  the  Noble  was  valued  as  equal  to  two 
'  frtn<b  gold  crowns. 

NOCTANTER,  i?>  rijA/;  Iii  iht  Night  time,]  The 
namcof  a  wnt  iiluing  out  of  the  Chancery  and  returnable 
in  the  King**  Bench*  given  by  j?et.  fVejim.  z,  I3  £.  i. 
yf.  1.  r.  46.  By  virtue  of  which  ilatuie,  in  cafe  anyone 
having  right  to  approve  watlc  ground,  doth  raifc 
and  levy  a  ditch  or  hedge,  and  it  is  thrown  down  in  the 
'night  time*  and  it  cannot  be  known  by  a  vcrdid  of  the 
affife  or  a  jury  by  whom  ;  or  if  the  neighbouring  towns 
will  not  iodiA  fuch  as  are  guilty,  they  lhali  be  dif- 
uatned  to  make  again  the  hedge  or  ditch  at  their  own 
cofts,  and  to  anfwer  damages.  2  /r/?.  476.  And  the 
ttcclBT:!fr  writ  thereupon  is  directed  to  the  Sheriff  of  the 
tounty  to  make  inquifuion  reUtivc  thereto.  On  the  re- 
turn of  this  urii  by  the  Sheriff,  that  the  fame  ii  found 
by  inquifiiion,  and  that  the  jury  are  ignorant  whodiJit, 
ttic  return  being  filed  in  the  Crown-omce»  tliere  jjocs 
out  a  wri:  of  inquiry  of  damages,  and  a  a'ijiringai  to  the 
Sheriff  to  diftri-.n  the  circumadjacent  vills,  to  repair  the 
hedges  and  fences  fo  dejlroyed  at  their  0»n  charge,  and 
Alfo  to  reftore  i.he  damages  iS'c. 

The  circjniidj-cent  villa  intended  by  the  tlatuts  are 
the  contigu^u:  viih  round  the  place  ;  and  if  they  are  not 
conTtgucus,  tKcy  are  cot  guilty*  and  may  plead  foi  and 
when  other  viils  near,  of  as  great  value,  by  favour  or 
QCgUg«nce  of  the  Sheriff,  are  not  fummoncd,  c^r.  they 
may  plead  a;  tenants  do,  where  all  are  not  fummoned. 
As  to  the  pleadings  to  this  writ ;  where  more  damages 
are  foupd  th.in  there  ought  to  be,  the  defendant  may  by 
protellation  deny  the  fa«>,  or  confefs,  and  aver  that  the 
damrtgcs  were  bat  froa'il ;  and  traverfc  that  the  party 
fuflaincd  damages  to  the  Turn  found,  or  any  other  fum 
beyond  what  they  admit ;  or  may  plead  JV«  ^W//^,  and 
give  in  evidence  any  matter  which  will  be  a  bar  to  the 
profecutor,  but  fatiifacViso.  zLtl.  Ah.  217. 

Here  if  the  vil'i  repair,  damages  ought  not  to  be  given 
to  the  value  of  the  repairs  ;  and  if  \h£  vilU  which  are 
liable  thereto  have  repaired,"Hi  ought  fo  far  to  help  them 
jn  the  trial  cf  the  quantum  daxnifictxtui,  that  the  other 
damages  ooght  only  to  be  couiidcred.  IbiJ..  ■ 

The  charges  for  the  defence  of  the  fcveral  vilU  rouft 
h*  raifed  by  agreement:  and  if  they  cannot  agree.  ] 
each  vill  is  to  bcir  their  own  charges,  as  in  calc  of  a  luit 
ftgainft  a  hundred,  till  execution;  and  then  liiejiat. 
%y  Ehx^  r.  I  3.  hath  provided  a  remedy. 

The  writ  of  Ne^aittertby  ihc  better  Opinion,  lies  for 
^e  protlr^iion  as  well  of  all  inclofures  as  thofe  im- 
proved out  ot  Commons ;  but  if  it  be  not  in  fhe  night, 
this  *^rit  will  not  lie  ;  and  there  ooght  to  be  a  conve- 
ni'jnt  lime  (which  the  Court  is  tojudge  of )  before  the 
writ  brought  for  the  country  tn  inquire  of,  and  indiA 
the  offenders ;  which  Coit  fayi  fhonld  be  a  year  and  a 
day.  zJjtJf.  47ft.  See  Crt.  Car.  440:  1  k'fk  545.  And 
if  any  one  of  the  oii'cnders  be  indidrd,  the  defendant 
mull  plead  it.  Wc- 

Tfie  words,  tn  the  m^ht'tiitt,  are  fo  neceffary  in  an 
indi^Dicnt  of  burglary,  that  it  hath  been  adjudged  in- 
fiifictcnt.  wilhot*«.  Crtf.  £ft*.  483,  Sec  litk  Burglarj, 


NOCTES  £T  NOCTEM  DE  FIRMA.  In  the 
book  of  Dmt/aay  we  often  meet  with  Tst  naiitt  dt  JtrrnQf 
or  Jirma  ut  nuiiun  ;  which  is  undcrAood  of  entertain* 
ment  of  meat  and  drink  for  fo  many  nights  ;  fur  in  the 
time  of  the  Englifij  Saxtas,  time  wa^  computed  not  by 
days,  but  night>;  and  fo  it  continued  till  the  reign  of 
King  Htn.  I.  as  appears  by  his  laws,  c.  66,  76.  And 
hence  it  is  dill  ufual  to  fay  a  fcvennight,  i.  e.  Ji/:en 
Na^a,  for  a  week ;  aaii  a  fortnight  for  two  weeks,  i.  e. 

NODFYRS,  or  NEDFRI,  S^Imam  fays  thi« 

word  is  derived  from  the  old  Saxon  ntod,  ohftqtiiumt  aad 
fry,  ignijt  and  Ugnified  fires  made  in  honour  of  the 
heathen  deities.  But  by  others  it  is  faid  to  come  from 
the  Saxon  nfb,  that  is  ntttjfaiy ;  and  wa4  ufed  for  the 
necclfary  fire. 

NOLLE  PROSEQUf,  Is  nfed  in  the  law,  where  » 
plaintiff  in  any  adion  will  not  proceed  any  further ;  and 
may  be  before  or  after  verdi(fl,  though  it  is  ufujily  be- 
fore ;  and  tt  is  then  llronger  againll  the  plaintiff  than  a 
nonfuit,  which  is  only  a  default  in  appearance  ;  but  this 
is  a  voluntary  acknowledgment,  that  he  hath  no  caufe  of 
adion.  2  Lil.  xi8. 

A  KolU  frefiqui  is  an  acknowledgment  or  agreement 
by  the  plaintiff,  that  he  'imU  mt  further  prc/eeuU  his  fuic 
ai  to  the  whole  or  a  part  of  the  caufe  of  action  ;  or  where 
there  are  feveral  defendants  againil  fome  or  one  of 
them  ;  and  it  is  :n  nature  of  a  retrakit  operating  as  a  re- 
leafe  or  perpetual  bar.  T \dd.  Prail.  K.  B.  cites  Cr«. 
Car.  239,  24 J  ;  2  R^LAb.  it>o  ;  Hard.  153  :  8  Co.  58  ; 
Crj  Jlu.  211. 

On  a  plea  of  coverture,  l^c.  if  the  plaintiff  cannot  an- 
fwer it.  he  may  enter  a  NolU pr9ftqsii  as  to  the  whole  caufe 
ofaftion,  but  the  defendant  in  fuch  cafe  is  entitled  to 
cofts,undcr/*i/.8  £/(*.  f- 2.  §a:  3?".^.  511. — Soifthc 
defendant  demur  to  one  of  fcveral  counts  of  a  declara- 
tion, the  plaintiff  may  enter  a  NiUt  pm/tqui  as  to  that 
count  which  is  demurred  to,  and  proceed  to  trial  upon 
the  other  counu.  2  Zalk.  456.  Or  if  judgment  be  given 
for  him  on  demurrer,  he  may  enter  a  Sdlt  frsftqui  as  to 
the  iffue,  and  proceed  to  a  writ  of  inquiry  on  the  de* 
murrer.  1  5a/*.  219:  2  $alk.  455:  1  Str.  ^32,  574. 
But  after  a  demurrer  for  muijcindtr,  the  plaintiff  cannot 
cure  it  by  entering  a  tialli  frcj'tjui.  1  H,  BL  108.  And 
after  demurrer  to  a  declaration,  coniilling  of  tnocounts 
againA  two  defendants,,  becaufe  one  of  them  was  not 
named  in  the  lall  count,  the  plaintiff  cannot  enter  a 
iW/r  frpfiqui  On  that  count,  and  proceed  on  the  odier. 
4  T.  R.  360. 

If  there  be  a  dtmumr  to  part,  and  an  iffue  upon  other- 
part,  and  the  plaintiff  prevails  upon  the  demurrer,  it  wai 
in  one  cafe  holdeo,  that  without  zNelU  prt^eqm  as  to  the 
ifftic.  he  cannot  have  a  writ  of  inquiry  on  the  demurrer; 
becaufe  on  the  trial  of  the  itiue,  the  fame  jury  will  afcertain 
the  damages  for  that  part  which  is  demurred  to.  i  Salt* 
219:  12  M$d.  558.  But  ina  fubfcqucnt  cafe,  where  the 
declaration  confiutd  of  four  counts,  to  three  of  which 
there  was  a  plea  of  ws  eJfumffUt  and  a  demurrer  to  the 
fourth ;  and  after  judgment  00  the  demurrer,  the  plain- 
tiff took  out  a  writ  of  inquiry  and  executed  it ;  this  was 
moved  to  be  fet  afide,  there  being  no  SolU praftqut  oa  the 
roU;  audit  was  infixed,  that  the  plaintiff  ought  to  ukc 
oat  a  nmiire,  as  well  (O  try  the  iffue,  as  to  inquire  of  the 
3  damages 
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damages  upon  the  demurrer ;  fid  per  Curium,  that  U,  in-  | 
deed*  the  courfe  where  the  illues  are  carried  do^vn  to 
ttiaU  before  the  demurrer  U  determined^  and  in  that  cafe 
the  jury  give  contingent  danuge^ ;  but  here  the  Je 
murrer  being  deterniined,  and  the  plaintiif  being  able  to 
recover  all  he  goes  fur*  upon  that  count,  there  i&  no  rca* 
fon  why  we  fhould  force  him  to  carry  down  the  record  to 
ni/tfrius,  and  as  to  the  want  of  a  NoUt  frcftqui  upon  the 
roll,  he  may  fupply  that  when  he  corner  to  enter  the 
final  judgment ;  tf  not*  you  will  have  the  advantage  of 
it  opoa  a  writ  of  error.  The  judgment  upon  the  in- 
quiry muft  (land,  i  Stra,  532  :  8  Mod,  108. 

In  trt/pa/s  or  other  aflion  for  a  ivrM^*  againft  feveral 
defendants*  the  plaintiff  may*  at  any  time  before  final 
judgment  enter  a  NoUe  profiqui  as  to  one  defendant*  and 
proceed  agatnlt  the  others:  Hob.  70:  Cro.  Car.  239: 
24-t :  2  Rcl.  Ahr.  100  :  2  Salk.  55*6*  7:  3  Salk.  24.4*  5  : 
I  Wilf.  506  :  fo  in  ajf^mpfitt  or  other  a^ion  upon 
traiit  againft  feveral  defendants,  one  of  whom  pleads 
;faankruptcy,  or  other  matter  in  his  perfonal  difcharge. 
:Cl>c  plaintiff  may  enter  a  KoUt  proft^Hi  af  to  him*  and  pro- 
ceed ag.iinU  the  other  defendants.  \  lyUj.'t^f).  Buta  AV/f 
pro/tifni  cannot  be  entered  as  to  one  defendant,  after  final 
judgment  againd  the  others.  2  Suli.  4^5.  And  it  feems 
that  ill  afj'umpfii^  or  other  adtion  upon  contra^,  againtl 
feveral  defendants,  the  plaintiff  cannot  enter  a  Udlt  pro- 
/t^ui  as  to  one.  unlcfs  it  be  for  fome  matter  operating  tn 
his  ptrjonul  dlfchjrgc,  without  releaftng  the  othcr:>. 
I  mif,  tt9.  See  radU  Praa.  K.  B, 

A  plaintifi*  comes  by  his  attorney  lit  111  curiam  ^  fa- 
ittur  fi  ulttriut  Mailt  prefequi ;  whereupon  judgment  wa> 
given*  that  the  defeodaot  Air  fi»t  dit,  and  no  amerce- 
ment upon  the  piamtifl'*;  this  was  held  erroneous;  for 
the  plaintiff  ought  alfo  to  be  amerced.  8  Rep.  58.  But 
later  determinations  have  fettled  th^t  in  entering  a  Nclte 
pr^fcqui  the  plaintiff  need  not  be  anurccd  projalpdamoret 
but  it  is  fufBcienb  that  the  defendant  be  put  witliout  day. 
1         5  74. 

Where  there  arc  two  defendants,  and  one  pleads  not 
guilty*  and  the  other  another  plea  ;  if  on  demurrer  there 
is  judgment  for  the  plaintiff  againtl  one  on  the  de- 
murrer, and  a  HelU  profiqui  for  the  other*  there  it  ought 
W  be  eat  fine  die,  or  it  is  ill*  and  the  entry  of  qucd 
va Jint  die  is  a  difcharge  to  the  defendant,  d-o.  Jot. 
439 :  Uoh.  180. 

In  irefpafs  againft  two,  one  pleaded  not  guilty,  the 
other  (unified;  and  both  iffues  being  found  for  the 
plaintiff,  and  feveral  damages  and  joir.c  colls  affeffcd ; 
the  plaintiff  then  entei'ed  a  Nolle  prf>fiqui  againfl  one,  and 
toott  judgment  againll  the  other  for  damages  fuund 
againtl  him,  and  the  colls ;  upon  which  it  was  infirtcd 
on  for  error,  that  the  entry  of,  a  Nolle  profiqui  before 
jadgment  as  toone.is  a  releafe  to  him.  and  quafi  a  rcleafe 
CO  both  ;  per  Cur.  it  is  not  an  abfolute  relea^,  but  as  it 
were  an  agreement  that  the  plaintiff  will  not  proceed 
againll  the  one ;  and  as  to  him  it  is  a  bar*  but  he  may 
pRKCcd  ag.Vmll  the  other;  and  where  they  fever  by 
pleai,  there  may  be  proceedings  againfl  one,  and  a  NolU 
/rg/J^w  againft  ibc  other.  Cro.  Car.  139.  243  ;  2  LiL 
220.  it  has  been  held*  in  trefpafs  againfl  three  defend- 
ants ;  if  a  NMe  proftqui  were  entered  againft  two,  before 
judgment  ag^tinll  any  of  them,  it  had  not  amounted  to  a 
releafe  to  them  all ;  only  to  a  waiver  of  fuit  :  and  the 
three  defendant  cannot  join  in  a  writ  of  error  ;  for  thofe 


againtl  whom  the  K^IU profiquiSii  entered  arc  notdanibi- 
fled.  "Jenk.Ccnt  309. 

A  Nalli  projt^ui  doc%  not  amount  to  a  rffrajr// or  rcleafe. 
where  ihcic  arc  more  d;:tcijdants.  Ld.  Raym.  51^9. 

The  King  may.  by  hi-,  attorney  generftt,  tnter  a  NtlU 
proftqtti  on  an  infomiatiuu ;  but  it  lhaJl  not  Top  the 
proceedings  of  the  informer.  \  Leoa.  119.  But  the 
cleric  of  tlic  CroK'n  cannot  enter  a  Ntlle  piojcqui  on  an 
indictment,  without  lea\e  of  the  attorney  general. 
Ld.  Raym.  -jli.  And  if  an  informer  caufe  i  Nolle  pro. 
fiqui  to  be  entered,  the  defendant  fhall  have  coflt, 
by  fiat.  4  iif  5  Z/'.  {5f  M.  e.  1 8.  See  title  Cofit.  Ktble  men- 
tions a  hoik  profiqiii  on  letraxil  by  attorney.  3  Keh.  33*, 

Where  in  an  a^ion  againll  feveral  iJcfenJants  the 
jury  by  millake  have  affriTcd  feveral  damages,  the  plain- 
tiff may  cure  it  by  entering  a  Ndh  prytqut  :i«  to  one  of 
the  defendants,  and  taking  judgment  againll  the  others. 
1 1  Co.  5  ;  Cre,  Car.  xy),  243  :  Cartb,  19. 

Wltere  there  arc  feveral  defendants,  and  they  fever  m 
plea,  whereupon  iffue  is  joined,  the  plaintiff  may  enter  a 
Nolle profiqui  as  to  one  defendant  at  any  lime  before  the 
record  is  lent  down  to  be  tried  at  *ifi prhi.  2  Rol.  Ab. 
lOO  :  Srt.i.  457. — Sec  title  Xonfitit, 

NOMENCLATOR,  One  who  opens  the  etymologic* 
of  names,  interpreted  Thejattrarius.  Spelman  :  Co^eil. 

NOMINATION,  nominalio.]  Is  the  po.ver  {by  vir- 
tue of  fome  manor  orotherwife)  of  appointing  a  clerk  to 
a  patron  of  a  benefice,  by  htm  to  be  prefented  to  ihe-Or- 
dinary.  The  right  of  Nomination  a  man  may  have  by 
deed ;  and  in  fuch  cafe,  if  the  patron  re/ul'e  to  prefenc 
the  nominee,  or  prefent^  another,  he  may  ht'mg  n.  quart 
imp/dit  i  for  he  who  is  to  prcfent.  is  only  an  intUument 
to  him  who  nominates  and  the  pcrfon  who  bath  the 
Nomination  bin  cffcdl  the  patron  of  the  church.  l*lywd» 
529:  Moor  47.  A  nominator  mufl  appoint  hi*  clerk 
within  fix  months  after  avoidance;  if  he  doth  not.  and 
the  pntron  prefents  his  cltrk  before  the  bifhop  hath 
taken  any  benefit  of  the  tapfe,  he  is  obliged  to  admit  that 
clerk.  But  where  one  hath  the  Nomiaacion,  and  ano- 
ther the  prefentation,  if  the  right  of  prefcntacion  Chcnld 
afterwards  come  to  the  King,  it  is  faid  he  who  haih  th^' 
Nomination  will  be  entitled  to  the  prefentation  alfo  ;  be- 
caufc  the  King  who  fhould  pfefcnt  cannot  be  fubfc'rvient 
to  the  nominator,  being  contrary  to  his  dignity.  Ht%het*t 
Par/.  Law  76,  77.  Ktght  of  Nomination  may  be  for- 
feited to  the  Crown  as  well  as  preientaiion  ;  where  the 
nominator  cormpcly  agrees  to  nominate,  within  the  fla^ 
tute  of  Siraony,  &c.  Sec  title  Ad'vow/hn. 

NOMINA  yiLL/VRUM.  Edi».  11.  in  the  9^h  of 
his  reign,  fent  his  letters  to  every  ShenfT  in  Ejtglendf  re* 
quiring  an  exa£l  account  and  return  into  the  Exche- 
quer of  the  namet  of  all  the  I'illcgtit  and  pofrefTori  thce- 
ofin  every  county,  which  being  done  accordingly,  the 
returns  of  the  Shcri$t  all  joined  together  are  called 
Nomina  'viHarum,  ftilt  remaining  in  -  the  Evchcqaer, 
Anno  ^  Sd.  z. 

NOMfNEPCEM^,  .*\ penalty  incurred  fornot  pay- 
ing rent,  tsc.  at  the  day  appointed  by  the  Icafe  or  agree- 
ment for  payment  thereof.  2  Lil.  22t.  If  rem  is  rc- 
fervedy  and  there  is  a  Nomine ptnttt  on  the  non  payment 
of  it,  and  the  rent  be  behind  and  unpaid,  there  niufl 
be  an  a^ual  demand  thereof  made,  before  the  grantee 
of  the  rent  can  dittrain  (or  it ;  the  Nj.riint  pa/tic  being 
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of  the  Tame  nature  as  the  rent,  and  ifluing  out  of  the 
InnJ  out  uf  wliich  the  rent  doch  ilTue.  Tfe^*S2»  133. 
And  where  a  rcut-charge  wa»  granted  for  years,  with  a 
Xcmjie  /a-a.*-  and  claufe  of  diftrcfi,  if  it  was  not  paid  on 
the  day  ;  on  the  rent's  being  bchindj  and  the  term  ex- 
pired, the  Court  wai.  moved  that  the  grantee  might  dif- 
irain  for  the  Komiae  ^anax  but  it  was  h  jld  tn:tt  he  could 
not,  bccaui'e  Nsmine  ^n^r  depended  on  thereat,  and 
the  diftrcli  u-os  gone  for  that,  and  by  confcquence  for 
the  other.  2  Stij.  Mr.  1182.  See  Jiat.  S  Antt.  e.  14. 

When  any  fum  Sstatne  pftMte  is  to  be  forfeited  for  non- 
payment of  the  rent  at  the  tiniL',  ^;V.  the  demand  of  the 
rent  ought  to  be  prccifcly  at  the  day,  in  refpefl  of  the 
penalty  ;  and  debt  will  not  lie  on  a  Namint  parna-t  with- 
out a  demand.  7  Rtp.  28  :  Cro.  ELz.  385  :  Sryle  4..  If 
there  i»  i  Af/ti/u  p<rK^e  of  foch  a  fum  for  everyday 
after  rent  becomes  due.  it  has  been  a  quellion  whether 
there  mult  be  a  demand  for  every  day's  Nomine  pim^e,  or 
one  demand  for  many  days.  And  by  the  better  opi- 
nion it  haih  been  holdcn,  that  for  every  day  there  ought 
to  be  a  demand  ;  and  that  one  will  not  be  fufKcient  for 
the  whole  ;  but  where  a  S'cmmt  ptentt  of  forty  fhilllngs 
was  limited  ^uelthf  Jie preximo  the  feafl-day  on  which  the 
rent  ought  to  be  paid,  it  wa>  adjudged,  that  there  was 
but  one  forty  (hillings  forfeited,  becaufe  the  word  proximo 
mud  relate  to  the  very  next  day  following  the  rent  day  ; 
fo  likewiie  when  the  rent  became  due  and  unpaid  at  the 
next  rent  day  after  that,  and  foon.  Patn.  207:  3  AVy^ 
1 1  Sa.  An  aJlignec  1$  chargeable  with  a  Naminc pccna  in- 
curred after  the  aflignment,  but  not  before.  M^^r  3^7  : 
2  Lit,  Abr,  221.  Though  forfeiture  is  mentioned  to  be 
Homint  feer./tf  or  not  paying  of  a  collateral  fum,  it  is  no 
Hsmitte  ptrr.ic,  if  it  be  not  of  a  rent,  tutw.  1156.  See 
this  DicUonary,  title  D^jlrr/i  III. 

NON-ABILITY,  Is  an  exception  taken  againft  the 
plaiotifF  in  a  caufe,  upon  fome  jutt  ground,  uhy  he  can- 
not commence  any  fuit  in  la*  ;  ai  pnemu/iirt^  outlawry, 
cxconimunlcaiion,  CiV.  f.  \.  B.  35,  65.  Sec  titles  Dtj- 
ebi/itv  i  Maitmtnt. 

NO.V.'E  ET  DECIMiE,  Payments  made  to  the 
church  by  ihofe  who  were  tenants  of  church  farms  ; 
^bere  Scn.r  was  a  rent  or  duty  for  things  belonging  to 
liulbandry,  and  Dedm^  were  claimed  in  right  of  the 
church.  Formerly  a  niatl/  part  of  moveable  goods  was 
paid  to  the  clergy  on  the  death  of  perfoni  in  their  pariOi, 
which  wa5  called  Kenagtunt  and  claimed  on  pxetcocc  of 
being  dillributed  to  pioub  ufes.  S/'ounf. 

NON- AGE,  In  gencr.il  undcrllsnding,  is  all  the  time 
cf  apcrfon's  being  under  the  age  of  21  :  and  in  a  fpe- 
|j  cial  fenfe,  where  one  is  under  1 1  as  to  marriage,  i^<.  See 
-  titles  Jgi ;  Infant, 

NON  ASSUMPSIT.  The  general  i/Tue  in  an  aaion 
of  vV/^itn^^r,  whereby  h  man  denies  that  he  made  any 
promifc.  See  titles  IJptt ;  PUading* 

Nos  Aisv) M psi T  INFRA  iEX  AN NOs.  Whcrc  adc- 
fiendant  by  virtue  of  the  llatute  of  limitations  y/<3r*  a  I 
"Jac  I.  f.  16,  pleads  that  he  did  act  UMJti-taie  or  frcmije 
'witbia  6  vtart  before  the  commenceraene  of  the  aAion  ; 
as  a  plea  of  nfi  ac<rf-vit  infra  ft x  annas  is  pleaded 
by  virtue  cf  the  fame  flatute.  This  lafl  plea  is  proper 
where  the  iauft  of  aeiton  does  not  accrue,  at  the  time  of 
the  promifc  made,  as  in  the  cafe  of  a  note,  p.-tyable  at 
fome  time  fpecihed,  but  fubfequent  to  the  date.  Sec  title 
Litnitaiien  if  ,i:l(er.i, 
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I      NON-CLAIM.  Is  an  omifllon  or  neglefl  of  one  that 
claims  not  within  the  time  limited  by  taw,  as  within  a 
'  year  and  a  day  where  a  continual  claim  ought  to  be 
,  made,  or  in  ;  years  after  a  fine  levied,  IfV.  by  whic^i 
a  man  may  be  barred  of  his  right  of  entry.  Sec  /lati. 
4  //.  7.     24  :  32      S.  f.  33  ;  and  this  DiAionary,  titles 

'  Claim  ;  Er:try. 

NON  COMPOS  MENTIS.  One  not  of  found  mind, 
memory,  and  ondcrnandiog  :  See  this  Di^lionary,  title 
Idictt  and  Lunaticks, 

NON-CONFORMISTS,  Pcrfons  mt  (onformini  to 
the  rites  and  ceremonies  of  the  Church  of  Englaud  a»  by 
law  eftablilhed.  The  JIati.  1  El:x..  <.  z:  13  ^5"  14 
Car.  2.  c  4,  were  made  for  the  uniformity  of  Common 
Prayer  and  fervice  in  the  church  ;  but  fee  fiat.  10  Ann, 
c.  2,  under  title  Dtflntirs.  Non-conformifts  to  be  pu- 
nilhed  by  imprifonment,  and  to  fubmit  in  three  months, 
or  to  abjure  the  realm  ;  and  keeping  a  Non-conformifl 
in  the  boufe  after  notice,  fubjefled  the  offender  to  the 
penalty  of  10/.  a  month.  Z:at.  35  EUz.  c.  i.  Penalties 
on  being  at  conventicles.  Stat.  22  Car.  2.  r.  1.  See  fur- 
ther this  DiAionary,  title  DtfToturs,  In  addition  to  what 
is  faid  there,  the  following  dcfcrvcs  the  notice  of  the 
Student : 

I'oleration  of  the  Epifcopal  commuiiion  in  SatlanJ, 
Jiat.  10  Ann,  c.  7.  Epifcopal  meeting-houfes  in  Statland 
to  be  regiiUrcd ;  and  a  penalty  impofed  on  unqualified 
minifters  officiating  in  Scothnd.  Sta:.  19  Ceo.  z.  <.  38. 
Epifcopal  miniltcrs  in  Scer/anJ  to  be  ordained  by  a  bilhop 
of  England  or  Ireland,  lb.  &  fat.  21  Geo.  t.  c,  y\. 
Peers  and  others  prefent  at  unlawful  meeting-boofcs 
in  S<a:laKd  difqualified  from  voting.  Stat.  19  Geo.  2. 
c.  38.  .A  form  of  ainrmation  to  be  taken  inllcad  of  an 
oath  by  the  members  of  the  Uniroi  frmrum  \  and  privi. 
leges  granted  to  the  members  thereof  who  thould  fctde 
in  America.  Slat-  22  Geo.  z.  30. 

This  feems  the  propcrelt  place  to  notice  ihofe  Aatotes 
which  are  ufually  knoA-n  by  the  name  of  the  Corporation 
AH  and  Ttji  Acl ;  as  to  the  true  policy  or  propriety  of 
which  any  difculfion  is  not  here  by  any  means  called  for. 

By  the  CoKPoaATiON  P^Q-t^  flat.  15  Car.  x.  fi.  a. 
c.  I ,  No  perfon  can  be  legally  elected  to  any  office  relating 
to  the  government  of  any  cty  or  corporation,  unlefs. 
within  one  year  before,  he  ha&  received  the  facrament  of 
the  Lord's  Supper,  according  to  the  rites  of  the  church 
of  England ;  and  he  is  alfo  enjoined  to  take  the  oaths  of 
allegiance  and  fupremacy  at  the  fame  time  that  he  takes 
the  oath  of  oKice,  cr,  in  default  of  either  cf  thefc  requi- 
fitcs.  fuch  clcAion  (hall  be  void.  By  ftat.  5  Geo.  1. 
<.  6,  however,  no  pcrtbn  Ih.iII  be  removed  from  a  cor- 
porate ctficc  to  v.  hich  he  his  been  duly  elcAed,  or  other- 
wife  profecutrd  for  his  cr.i'iffion  to  take  the  ftcrameni, 
nor  incur  any  incapacity  or  penalty,  unlefs  fuch  pcrfo'n  be 
fo  removed,  or  the  prol'ecutioa  commenced  within  fix 
months  after  his  being  elcAcd  into  the  of5ce.  See  title 

iionjnrort. 

By  iheTiST  Act,/.//.  25  Ch.  2.  e.  2,  allofTiccrs  civil 
and  military,  ami  j>crfon$  having  places  of  trurt  under 
his  Majclly  in  England,  It'aleit  fitriviiA,  Jofj,  or  Guem- 
fejy  or  in  the  navy,  arc  direflcd  to  take  the  oath,  and 
make  the  declaration  again)!  tranfubfltntiatlon  in  the 
Court  of  King's  Bench  or  Chancery,  the  next  term,  or 
at  the  next  quarter  fcflions ;  or  by  fubflitutcs  within  fix 
month!  after  their  admillion  ;  anil  alfo  within  the  fame 

lime 


NO  N 


N  O  N 


lime  to  receive  ihc  facMment  of  tliC  Loiii\  Supper,  ac-  ] 
cyiding  10  ihe  ufagc  of  the  Church  o(  in  feme  t 

(public  church  immcdinicty  aticr  divine  frrvice  and  fer-  | 
mon;  and  to  deliver  into  Court  a  certificate  thereof  , 
fignt-d  by  the  niinirtrr  ard  churchwarden ;  and  alfo  to 
i;ro\c  the  fame  by  two  credible  uiiiKlfes  ;  upon  forfeit-  \ 
lire  of  jco/.  and  Jiftbility  to  hold  the  office.  J 

Jt  ii  to  be  obfcj  ved,   that  the  TcUrmien  ^cJ,  flai. 
\M'.\5M.Jl,  I.  t.  IS.  (fee  title /;^V/rwij).  though  it  ex- 
cmpts  Diffcnicrs  and  others  front  certain  prnaliics,  does  j 
rot  difpenfe  cither  w  ith  ihcTcft  or  Corporation  Afls  as  I 
far  as  they  impofc  the  obligation  of  receiving  the  fjcra-  ! 
ment  on  pcrfons  Icrving  in  oiTices  or  corporations.  Sec 
further  as  connoted  v.iih  this  fubjefl,  title  Ve^'ijlt. 

NON-DAMNIFiCATOS,  A  pica  to  an  aflion  of 
debt  upon  bond,  wiih  condition  to  fave  the  plaintifl*  harm - 
lefi.  z  i//.  Atr.  224.  If  the  condition  of  a  bond  be  to  j 
fave  harmlcf^  only,  Aer /ffwr-Z/ffd/a/ generally  i*  a  gocd 
pica;  but  if  it  be  to  dilchatge  thcplaintitf,  i^'f.  then  the 
manner  of  the  diftbargc  ii  to  be  Hiewn.   1  Lton.  72. 
When  one  pleads  a  diichnrgc,  and  that  he  favcd  another 
harmlcfs,  he  ought  to  fttew  how  he  did  it,  that  the  ' 
Court  may  judge  thereof;  though  a  defendant  may  | 
plead  Ac;;  darnntficatutj  without  fhcwing  it ;  bccaufc  he 
pleads  in  the  negative,  and  then  the  other  party  fhall 
Ibcw  damniBcatton.    Cro.  Jac.  363:   2  Rtp.  3,  4  :  j 
Mar{h  III.  Ithas  been  adjudged,  where  a  condition  of  , 
a  bond  is  to  favc  harmlcfs  from  all  fuits  in  general,  Ncn 
damntji(atat  may  be  pleaded  ;  and  if  it  is  in  a  particular  1 
fuit  or  thing,  there  the  defendant  rouft  fel  forth  how  he  I 
hath  favcd  harmlefs  and  diUhargcd  ;  but  where  a  fuit 
is  upon  a  counter-bend,  the  pica  of  Hon  damrAJiicaus  is 
good.  12  JIW.  243.  Sec  title  Pleading. 

NON  DECIMANDO,  A  cuflom  or  prcfcription, 
Vt  Stn  Deciniandc  is  to  be  dii'cfiarged  of  all  tithes*  tsc. 
Sec  ^lud'-ii  Vt<imanai ;  Tuht}. 

NON  DlS  rRlNGtNDO,   A  writ  mt  ta  dtftrain, 
ufcd  in  divers  cafes.  Tabli  cf  Rig.  rf  H'tiu. 

NONES,  «c«rf-.]  So  called  Irom  their  beginning  the 
K;mb  day  before  the  I.  '/s.    'I  he  fcvcntli  day  of  March^ 
Majt  Ji^fy,  and  OiUher ;  and  the  fifth  day  of  all  the 
oihcr  months.    By  the  Rtman  account  the  NcKti  in  the 
aforcmcniior.ed  months  arc  the  fix  days  next  following 
the  nril  day,  or  the  taltrids ;  and  of  otherj  the  four  days  , 
next  after  the  firft,  according  to  ihcfe  verfes. 
Sex  Nonas.  Maius,  October,  Julius,  U  iMars, 
l^atucr  at  ra'i^ui.  Sec-  j 

Though  the  lalt  of  ihcfc  days  is  properly  called 
AW/r;  for  the  others  are  reckoned  backwards  as  dif- 
tant  from  them,  and  accounted  the  third,  fourth^  or  fifth 
A'ffw;.  See  Idft. 

NON  CULPABILIS;  Stt  No:  guilty. 

NON  EST  FACTUM,  The  general  ifTuc,  in  an 
action  on  bend  or  o:her  deed,  whereby  the  defendant  ; 
denies  that  to  be  his  deed  whereon  he  is  impleaded.  1 
Brake.  In  every  cafe  where  a  bond  is  void,  the  defendant  • 
may  plead  Ncn  tJlfaUum.    But  when  a  bond  is  voidable 
onl)-,  he  muft  ihcw  the  fpccial  matter,  and  conclude 
judgment,  5/  afim^  &c.  z  LU.  226. 

Tuis  plea  is  gocd  in  all  cafes  where  the  bond  or  fpe- 
cjalty  was  not  executed,  or  varies  from  the  declaration. 
Cs«.  Di^.  title  Pitadtr  :  2  W.  i3. 

Under  this  plea  the  defendant  may  give  in  evidence 
that  the  deed  was  sQ\&abimuo\  being  obtain:d  by  fraud 


or  made  by  a  married  womtn,  luiailck,  C^r.  or  that  it 
became  void  after  it  was  made,  and  before  the  com- 
mencement of  the  a^ion, -by  erafurCf  alteration,  can- 
celling, \^(,  or  that  it  was  deliveicd  as  an  efcrow  to  a 
ttiird  perfon.  But  he  cannot  give  in  evidence  that  the 
deed -was  w/V/ii/f  by  inf-mcy,  dureA /(-r  Mif/tfj,  A:c.  ;  or 
that  it^vasW^/by  Oatutc,  as  by  Jhit.  23  //  6.  c,  9,  re- 
lating to  Sheriffs*  bonds,  or  by  ihe  ftatutcs  againll  ufury, 
gammg,  {^{.  In  thcfc  cafes,  therefore,  the  defend^tnc 
mu!l  plead  fpecially.  So  he  mult  plead  paymtnt  at  or 
after  the  day,  ptrformamt  or  any  other  matter  in  excufe 
of  performance,  as  nan  datanifcatus  to  a  bond  of  indem- 
nity, no  ^-u-ar^  to  an  aibitraiion  bond;  or  to  a  bail- 
bond  no  pruiji  to  arreil  .1  defendant,  l^i.  See  TidXi 
Pi  aS.K  B.  and  the  anihorities  there  cited. 

It  ought  to  conclude  to  the  country  ;  but  if  the  plair- 
tifT  pleads  over  to  the  ffeci.il  matter,  it  will  be  well. 
I  Sali.  274. 

A  fpccial  Kon  tjl  faBum  puts  the  p'oof  upon  the  de- 
fendants, which,  upon  A"c«  tji  faSium  generally,  uiU  be 
upon  the  plaimiit*.  Mod.Caf  2)8. 

If  a  deed  is  rafcd  in  a  material  parr,  by  which  it  be* 
comes  void,  the  p^^rfon  bound  by  it  may  plead  Non  cjl 
faiiumt  and  give  the  matter  in  evidence,  becaufe  it  waa 
not  his  died  at  the  time  of  the  plea.  1 1  Rtp.  27. 

A  bond  was  dated  Na-Jtmler  the  loth,  and  (o  fet  forth 
in  the  plaintiif 's  declaration  ;  the  defendant  pleaded  AV^i 
tji/aclum,  and  though  it  was  found  that  it  wa;  not  deli- 
vered till  the  I  Sth,  the  ilTue  being  upon  a  Son  rjifactum^ 
it  appeared  to  be  his  deed  :  but  it  if  faid  the  defendant, 
might  have  helped  himfelf  by  pleading  fpecially.  Cro. 
Jac,  126. 

The  defendant  pleads  ^u6d  /ac!um  pradi3,  was  made 
and  delivered  without  a  date,  and  that  the  plaintiff  put  a 
date  to  it,  and  fo  Am  tji  faitum  ;  this  wa%  held  naughc 
upon  a  demurrer,  for  the  defendant  confclTcs  the  deed 
by  faying  fadum  prrrdi^i.  and  afterwards  denies  11 1 
though  he  might  have  f.aid  generally,  A'cn  ejl ja:lum. 
Cro,  Ehz..  800.  Where  two  are  jointly  bound  in  a  bond, 
and  an  adiun  is  brought  on  it  againll  one  onlv*,  he  cannoc 
plead  A'o  cji  f(Ula:a,  or  demur  in  that  cafe  ;  but  ma/ 
have  his  plea  in  abatement  of  the  writ,  j  R{p.  119. 
None  but  the  party,  his  heirs,  executors,  45V.  can  plead 
Non  tjl  faHum.  Lutvj.  662.  For  a  ftrangcr  to  the  deed 
cannot  plead  a  fpccial  Hon  tft  fa3um ;  but  rouft  fay,  nor- 
thing paflcd  by  the  deed,  i  Rtl.  l38.  See  Com.  Dig, 
UlU  PuaMitg\  and  this  DiAioiury,  titles  BonJi  Dttd^ 
PUadiiig, 

NON  EST  INVENTUS,  The  Sheriff's  return  to 
a  writ,  when  the  defendant  is  «9t  to  ht  fennd  in  hit 
bailiwick.    And  there  is  u  return  that  the  plaintiff 
.jiiY/T/V//f^/*(«,  on  original  writs.  Sbep.  Epit.  1129. 

NONFEASANCE,  An  offence  of  omifiion  of  what 
ou^ht  to  be  done ;  as  in  not  coming  to  church,  t^c. 
which  need  not  be  alleged  in  any  certain  place ;  for 
generally  fpeaking  it  is  not  committed  any  where.  But 
Nonfeafancc  will  not  make  a  man  a  trefpaffer,  Uc.  Heir* 
251  :  8  Rep.  146. 

NON  IMPLACITANDO  ALIQUEM  DE  LI- 
BERO  TENEMENTO  SINE  BREVl,  A  writ  to 
prohibit  bailiffs,  i^c.  from  dillrainiog  or  imp/i.-iding  any 
man  touching  his  frecholdj  without  the  K.ing*s  nvritm. 


N  O  N 


NON 


NON  INTROMITTENDO,  QUANDO  BRIEVE 
PRAECIPE  IN  CAPiTE  bUBDOLE  IMPETRA- 
TL'R  :  Wjj  a  writdinCUd  to  liit  jurtic«>  of  the  Bench, 
or  I.-.  Eyre,  commandi  .g  them  not  to  give  or.c.wlio  had 
under  colourof  ciuitling  the  Kmg  to  Utid>  We.  as  hold* 
itig  of  hitn  in  caput,  deceitfully  obtained  the  writ  called 
Prjreipe  tneapiu,  anv  benefit  thereof,  but  to  put  him  to 
bis  writ  of  right.  Rej.  Ori^.  4.  This  writ  having  de- 
pendence on  the  cojn  of  Wards,  fince  ulcen  away« 
DO>v  difuftrd. 

NONJURORS,  Perfons  who  refufe  to  uke  the 
oaths  10  GovcrnmeRt,  who  are  liable  10  certain  penalties ; 
and  thofe  who  deny  lim  oaths  are  unlawful  are  for  a 
third  ottencc  to  abjure  the  rc.-.!m,  by  jh:.  1  3  fj'  i  ^  Cur.  2. 
<.  I. —  Farfoni,  vicars,  l^c.  are  to  take  the  oaths,  and 
give  their  affent  to  the  declaration, 13  f  I4  Car.  2. 
c.  4,  or  ihey  nial'i  not  preach,  under  the  penalty  of  forty 
pounds^  i^e.  Slot,  17  Car.  2.  t. — Kcclcfiaflical  per- 
fons not  taking  ihc  o-iths  on  the  Revolution,  were  ren- 
dered incap:ible  to  hold  their  livings  :  but  the  King  was 
empowered  to  grant  fuch  of  the  nc  njuring  clergy  ..i  he 
thought  fit,  not  abcvc  twelve,  an  allowance  out  of  their 
eccleluilical  benciiccs  for  their  fubfiftcnce>  not  exceed- 
ing a  third  part.  Stat,  i  IP'.  1^  M.ffff  \.  {>%■  Perfons 
refufing  the  cathi,  lhall  incur,  forfeit,  and  fuffer  the  pe- 
nalties infilled  on  PopiHi  reculants,  and  the  Court  of 
Exchequer  may  iffue  out  procef?  againrt  their  lands,  irV. 
Stat-  7  is'^Jf^.  3,  c.  27.  See  title  A'ffJi-*e«/;'TB.;^/ ;  Otf.'Aj  ; 
Dijenttrft  Pttpij}i,  iiC. 

Biacifiaae  enumerates  among  the  contempts  to  the 
King's  title,  the  rcfofing  or  neglciling  to  take  the  oaths 
appointed  by  the  flatutcs  for  the  better  fccuring  the  Go* 
vcrnmcnt,  and  yet  a^ing  in  a  public  ofrice,  place  of 
truf!,  or  other  capacity  for  which  the  faid  saths  are  re- 
quired to  be  taken,  t.-z.  thofe  of  alkf^&mi,  Juprtmafy^ 
and  ahjuraiicnt  which  muA  be  taken  within  fix  calendar 
months  after  admiffion.  The  penalties  for  this  con- 
t  mpt,  inflifted  by/ar.  1  Cm.  i.  ft.  j.  s.  13,  are  very 
little  if  any  thing  fhort  of  thofe  ot  a  pr<tmunire\\x\Tk^  an 
incapacity  to  hold  the  faid  offices,  or  any  other  ;  topro- 
fecute  any  fuit ;  to  be  guardian  or  executor ;  to  take 
any  legacy  or  deed  of  gift  ;  and  to  vote  at  any  elcdlion 
for  members  of  parliament :  and  after  conviAion  the 
offender  Oiall  alfo  forfeit  ;co/.  to  him  or  them  that  will 
fue  for  the  fame.  Members  on  the  foundation  in  any 
college  of  the  two  Univcrfities,  who  by  this  flatute  are 
bound  to  take  the  oaths,  mufl  alfo  regiller  a  certificate 
thereof  in  the  college  regifter  within  one  month  after : 
otherwife  if  the  electors  do  not  remove  him  and  eleA 
another  within  iz  months,  or  after,  the  King  may  nomi. 
nate  a  perfon  to  fucceed  him,  by  his  grrat  fcal  or  ftgn 
manual.  Befides  thus  taking  the  oaths  for  offices,  any 
two  juHices  of  the  peace  may  by  the  fame  ftatuie  fum- 
mon  and  tender  the  oaths  to  any  perfon  whom  ihi:y  (h.ill 
fufpcift  to  be  difiifTcifled  ;  and  every  perfon  refufing  the 
fame,  who  is  properly  called  a  Aoirjurer,  fhall  be  ad- 
judged a  Popilh  recufant  convid,  and  fubjefled  to  the 
fame  penahiei  as  fuch  recufanis ;  which  in  the  end  may 
amount  to  the  alternative  of  abjuring  the  realm,  or  fuf- 
fering  death  as  a  felon.  4  C«tt«.  r .  9  ^123,4.  But  by 
31  Get.  3  e.  31.  \  18,  no  perfon  fhall  be  fum- 
Dioned  to  t^ke  the  cath  of  /upremacj/t  or  be  profecuied 
for  not  obeying  fuch  fummons.    I'bit  ad  wa^  made  ex- 


pre.My  for  the  relief  of  the  Roman  Catholicf.  l>at  doet 

I  not  appear  to  extend  to  repeal  the  provifiont  of ftat. 

I  I  Gn  1.^.13:  ai  to  tlie  oaths  of  aUiglane  and  AhfuratteK, 
as  fuggclied  by  Mr.  Cbriftian  in  Ins  note  00  4  Csmm. 

I  e.  S.  p.  \  16. 

NON  MERCHANDIZANDO  VrCTUALlA,  An 
ancient  writ  to  jutlicti  of  afTife,  to  inquire  whether  the 
magiftraies  of  fuch  a  town  do  fell  victuals  in  grofs,  or  by 

I  retail,  during  the  time  of  their  being  in  office,  which  it 

\  contrary  to  an  obfolete  tlatutc ;  and  to  punifh  them  if 
they  do.  Reg.  Ong.  184. 

,  NON  MOLESTANDO.  A  writ  that  lies  for  a  per- 
fon who  is  matefteJ  contrary  to  the  King's  protc^ioa 

1  granted  him.  Reg.of  H'rifj  1S4. 

I  NON  OBSTANTE,  Kot^iibjlanding.'^  Was  a 
claufe  heretofore  frequent  in  flatuies  and  letters  patent, 

I  and  was  a  licence  from  the  King  to  do  a  tJiing  which  at 
the  common  law  mi^h:  be  lawfully  done  ;  but  which  be- 
ing reltrai;:rd  by  a£t  of  parliament,  could  not  be  dune 
without  ftch  licence.  Faugh.  347;  /^/MtV.  501.  Bat 
this  doflrtnc  of  Non  thjiante'i,  which  fcts  the  prerogative 
above  the  laws,  was  effectually  demolithed  by  the  Bill  of 

'  Rights  at  the  Revolution,  and  abdicated  at  IVeftminftr-- 

I  Ha U  when  King  y.xnji  abdicated  the  kingdom.  1  Cmn. 
341.  See  this  Dictionary,  titles  Ktng,  V.  3  ;  Grant  ef 
the  tiing  ;  Pardtn  \  Mortmain, 

They/of.  18  Blix.  c.  2,  confirmed  all  grants  of  the 

;  Qnecn  by  letters  patent,  of  any  honours,  caltles,  manors, 
lands,  tenements.  irV.  and  that  they  Qiould  ftand  and  be 
good  in  law  againjl  the  Queen,  her  heirs  and  fuccefibrf, 

I  Kem  shfta^it  any  mifnaming,  mifrccital,  want  of  cer- 

■  tainty,  finding  offices  or  inqutfitions,  livery  of  feifm,  ^c, 

NON  OMITTAS.  A  writ  dlrefted  to  the  Sheriff, 
\  where  the  bailiff  of  a  liberty  or  francUife  who  hath  the 
I  return  of  writs  rtfnhi  or  neglefts  to  ferve  a  procefs. 
;  for  the  Sheriff  to  enter  into  the  franchife  and  execute  the 
'  King's  prucefs  bimfelf,  or  by  his  officer.    Before  this 
writ  is  granted,  the  Sheriff  ought  to  return,  that  he  hath 
I  fent  to  (he  bailiff,  and  that  he  hath  not  ferred  the 
writ;  but  for  dlfpatch,  the  ufual  practice  is  to  fend  a 
As*  vmitias  with  a  eapieu  or  latitat.  F.  N.  B.  68,  74  : 
2  lafi.  453.  If  a  Sheriff  return  that  he  fent  the  procefs 
to  the  bailiff  of  a  liberty,  who  hath  given  him  no  an- 
fwer ;  a  Nqb  tmiitas  (hall  be  awarded  to  the  Sheriff. 
^  And  if  he  returns  that  he  fent  the  procefs  to  fuch  bailiff, 
■who  hath  returned  x  cepi  corpus ,  or  fuch  like  matter; 
and  the  bailiff  bring  not  in  the  body,  or  money,  ^e, 
at  the  day,  the  bailiff  fhall  be  amerced,  and  a  writ  iffue 
to  the  Sheriff  to  diftrain  the  bailiff  to  bring  in  the 
body.  »  Wflnii.  P.  C. 

Writs  of  rapias  utlagatmm,  and  of  f  m  ^iiu^t  out  of  the 
Exchequer,  and  it  is  faid  all  writs  whatfoever  at  die 
King's  fuit,  are  of  the  fame  effed  as  a  J^'en emittaj ; 
and  the  Sheriff  may  by  virtue  of  them  enter  into  t 
liberty  and  execute  ihem.  2  ///.  jih:  229.  The  Reg* 
of  tf'riti  mentions  three  forts  of  this  writ,  given  to  pre- 
vent liberties  being  privileged  to  hinder  or  delay  the 
general  execution 'of  jullice  ;  and  the  claufc  of  the  Sob 
cmiitat  is.  qucj  non  omitus,  prcpttr  al:<jiutm  l^erlatcm 
(i/ix.  fuch  liberty  to  which  the  Sheriff  hath  made  a  maa- 
i/avi  Baliiz-Ot  f tiulltan  d(dit  rtJ^aftaiC)  ^uin  in  tarn  iw 
rrttiiarit  W  capiat  A.  fi.  ^r*  (iff. 

NON 


N  O  N 


NON 


NON  PLEVIN,  ncn  pUvitta.]  U  defined  to  he  tie - 
falta  dtfaltam  ;  and  in  iUngkam  Mngnuf  cap.  S,  it  is 
laid,  that  the  defendant  is  to  replevy  liis  lands  Teifcd  b/ 
the  King  within  fittccn  djys;  and  if  he  ncgleAs>  then, 
at  the  inlUnce  of  the  plaintifl'  at  the  next  court-day,  he 
ihall  lofc  hii  fcifin,  Ji^ut  ptr  Je/tttiam  poji  dtfaltam.  But 
by  ftjtute  it  was  enaded,  th;it  none  thould  lofe  hi&  land, 
bcciufe  of  non  pltvirtt  i.  c.  where  the  land  was  not  re- 
plevied in  due  itme.  Stat.  9  Ed.  3.  c.  x. 

NOM  PONENDIS  IN  ASSISIS  ET  JURATIS. 
A  writ  granted  /or  freeing  and  difcharging  perfons  ftooi 
fcrving  on  affifes  and  jurie\ ;  and  when  one  hitth  a  char- 
ter of  exemption,  he  may  fue  the  Sheriff  for  returning 
him.  This  writ  is  founded  on  the fttUt.  U'cji.  2.  13  A".  1 . 
jf.  I.  f.  33  :  and  Artauh  fuptr  Clarfat,  28  i*.  |.  y/.  3. 
c.  9.   Sec  f.  N  B.  16^  :  2  ImJJ.  127,  447. 

NON  PROCKDKNDO   AD  ASSISAM  REGK 
INCONSUL  IO.  A  writ  10  Hop  the  trial  of  a  cautc 
appertaining  to  one  who  is  in  the  King's  fervice,  k^c.  un- 
til the  King's  plcafure  be  farther  known.  Jteg.Ori^.Tro, 
NON  PROS  or  Non  PnosEt^t/lTuit ;  See  titles 

AWA"  Pro/tfKi ;  Non/uit. 

NON-KESIDENCE,  The  abfcnce  of  fpiruual  per- 
fons from  their  benefices.  See  Rifidtnct. 

NON  RESIDENTIA  PRO  CLERICIS  REGIS, 
A  writ  dire>^ted  co  the  bifltopj  charging  bim  not  to 
moled  a  derk,  employed  in  the  King's  fervicc,  by  rea- 
fon  of  his  Ncn-rejt.ief^:f ;  in  which  cafe  he  is  to  be  dif- 
charged.  Reg.Ong. 

NON  SANE  MEMORY,  Am  /ana-  Memori^.]  U 
ufcd  in  law  for  an  exception  to  an  a£t.  declared  to  be 
dune  by  another,  whereon  the  plaintiff  in  any  aflion 
grounds  his  plaint ;  and  the  effect  cf  it  is,  that  the  party 
who  did  that  a£l  wat  not  well  in  his  fenfcs  when  he  did 
it,  or  when  he  made  his  Uft  will  and  teflament.  AVw  Bed 
of  Entrits.  And_,'j-:f  Memory  for  the  making  of  a  will  is 
not  always  where  the  leOator  can  anfwcr  Vcs  or  No,  or 
in  fomc  things  with  fcnfc  ;  but  he  ought  to  have  judg- 
ment  to  difccrn,  and  be  of  perfc£lMcmory,or  the  will  (hall 
be  void.  Afflfr,  c.  105  1.  See  iixle  Jdiot J  and  Lunaitch. 

NONSENSE.  Where  a  m.iticr  fet  forth  is  gramma- 
tically right,  but  abfurd  in  the  fcnfe  and  unintelligible, 
fomc  words  cannot  be  rejeflcd  :o  make  ft;nfeof  the  rcll, 
but  mud  be  taken  as  thev  arc  ;  for  there  is  nothing  fo 
abfurd  but  what  by  rejefting  may  be  made  fenfc ;  but 
where  the  matter  is  nonfenfe  by  being  coniradiftory  and 
repugnant  to  fomcvvhat  precedent,  there  the  precedent 
mancr  which  is  fenfc  (hall  not  be  defeated  by  the  re- 
pugnancy which  follows,  but  that  which  is  contradi^ory 
fliall  be  rfjcftcd.  As  in  ejctftment  where  the  declaration 
is  of  a  demifc  the  2d  of  'Jaauary^  and  that  the  defend- 
ant pofteat  to  wit,  on  the  ifl  of  Jattuary,  cjeitcd  him  ; 
here  the Jcilictt  may  be  rcjc^^cd.as  being  expreffly  con- 
trary to  the  pcfliA  and  the  precedent  matter  ;  per  HeU, 
Ch  J.  |5«M.324.  But //rT'eivv/,].  Words  unnccefTary 
might  in  conftruition  be  omitted  or  rejected,  though  thcv 
'arc  not  repugnant  or  contradictory  ;  but  in  e^ettris  emnitut 
agreed  with  the  Ch.  J.  Sec  titles  'Mipakt  \  Aaundment. 

NON.SOLVENDO  PECUNJ.'VM.   ad  <iuam 

CLERICUS    MULCTATUR    PRO    NON  RESIDENTIA. 

A  writ  prohibiting  an  Ordinary  to  take  a  pecuniary 
mulft.  impofed  on  a  clerk  of  the  King's  for  non  rcfi- 
dence-  Rtt  of  U'ritSf  jsL  59. 

V01..U.  "  \ 


NONSUIT. 

Non  rs  r  ptio^ecu  r  ui.]  A  Renunciation  of  a  fiul 
by  the  plaintitf  or  demandant,  mod  commm.ly  npoi.  il  c 
difcovery  of  fome  error  or  dcfefl,  when  the  matter  1 
fo  far  proceeded  in  that  the  Jury  is  ready  at  the  bar  to 
deliver  ihcir  verdift.  The  civilians  term  It  Litti  rftuin- 
ciathnem.  Ca^vjeU. 

If  the  plaintifTin  an  aftion  ncglcfts  to  deliver  a  decla- 
ration for  two  terms  aftrr  ihc  defendant  appear*,  or  is 
guilty  of  other  delays  or  defaults  agair.li  the  rules  of  law, 
in  any  fubfcqucnt  flagc  of  tlic  aftior.  he  it  adjudged  n«: 
10  folltnv  or  purfue  his  remedy  ai  he  ought  to  do;  and 
thereupon  a  Xon/uit  or  Net  prvjequitur  is  cntereJ,  and  he 
is  faid  to  be  mon  prejtd.  And  (br  thus  defc/iing  his  com- 
plaint, after  making  a  falfe  claim  (/is  faffo  r/aww 
he  fhall  not  only  pay  cods  to  the  defendat.i,  but  ii  liable 
to  be  amerced  to  the  King.  A  Nonfuit  differs  from  a 
Itttraxsi,  in  that  the  former  is  negative,  and  the  latter 
poiitivc.  The  Nonfuit  is  a  mere  default  and  ncgleft  of 
the  plaintitf,  and  therefore  he  is  allowed  to  begin  hi« 
fuit  again  upon  payment  of  cofts  :  but  a  Rttraxti  ii  an 
open  and  volunury  renunciation  of  his  fuit  in  Couit, 
and  by  this  he  for  ever  tofcs  his  a£Uon.  3  Ccmm.  c.  29. 
p.  zg^,6. 

Before  the  Jury  gave  their  verdicl  on  a  trial,  it  was 
formerly  ufual  to  ca//0T  demand  the  plaintifF,  in  order  to 
anfwer  the  amercement,  10  which  by  the  old  law  he  was 
liable,  in  cafe  he  fnilcd  in  his  fuit.  3  CVwai.  576.  And  it 
U  now  ufual  to  call  htm,  whenever  he  is  unable  to  make 
out  his  cafe,  either  by  reafon  of  his  not  adducing  any 
evidence  in  fupport  of  it,  or  any  evidence  arifing  in 
the  proper  county.  Thecsfes  in  which  it  is  reccflary 
that  the  evidence  fhould  anfe  in  a  particular  county,  are 
either  where  the  aflton  is  in  itfelf  local,  or  made  fo  by 
a€t  of  parliament,  as  in  anions  upon  penal  Aacutes.  t^c. 
or  where  upon  a  motion  to  change  or  retain  the  vcAue. 
the  plaintiff  undcrta!;cs  to  give  m-itcrial  evidence  in  the 
county  where  the  a^ion  was  brought,  z  Biack  Rep.\o}g. 
See  title)  AJt-'c:  j  t'^n/i^e.  And  there  is  this  advantage  at- 
tending aNor.fuit ;  that,  as  ii  already  hinted,  the  plaia- 
tiff.  though  hepays  cotb,  may  afterwards  bring  another 
adion  fur  the  fame  caufe ;  which  he  cannot  do,  after  a 
vcrdift  againft  him.  Tidd's  frail.  K.  B. 

Further  information  on  this  fubjecl  maf  be  thus  ar* 
ranged : 

1.  H'bo        be  Kenfuit ;  in  vjhet  oilieM,  and  at  tvhar 
ttme,  there  may  be  a  Nonfuit, 
II.  Hyw  fur  the  Nonfuit  tf  OKt  Jhall  be  the  Ncnfutt  pf 
another  ;  and  hev;  far  a  Nonfuit  for  part  of  ike 
thing  in  demand jhall  ht  a  Ncn/uit  fir  tfn  •whole, 

III,  Of  the  effed  of  a  Nonfuit  \   and  of  it/  being  a 
tempoi  arjf  bar. 

IV.  Of  judgtnenti  as  in  cafe  of «  Nonfuit, 

I.  It  is  agreed,  that  the  King,  being  in  fuppofitlon  of 
law  always  prcfent  in  Court,  cannot  be  Nonfuit  in  any  in- 
formation or  ai^ion  wherein  he  is  fole  plaintiff ;  but  it  ifi 
held,  that  any  informer  ^ui  tam,  or  plainiiff  in  a  po- 
pular a^ion.  may  be  Nonfuit,  as  well  in  rcfpcflof  the 
King  as  of  bimfelf.  Brs.  Nanfuit,  68  :  Co.  Lit,  1  jo,  bi 
t  Roll.  Mr.  131.  ' 

If  an  infant  bring  an  afHfe  by  guardian,  alihoueh  the 
infant  difavow  the  fuit  in  proper  pcrfon,  yet  no  Nonfuit 
lhall  be  awarded.  39  JJ/.fl.  1 :  2  Roll,  Abr,  130. 

Tt  Where 


Wrtcre  an  executor  need  not  name  himfclf  executor, 
he  (hall  pay  colh  upon  a  Nonfuit,  and  the  naming  him- 
fclf executor  (hall  r.ot  exempt  him  from  ic.  6  181. 
Sec  title  Exteutor.  V'l.  2. 

If  an  attorney  of  the  Common  Pleas  fues  an  a^on 
th^rc.  he  !h;iU  no;  be  licmandcti.  bcciuic  he  ts  fuppnlvd 
ahvays  prefciit  aiding  the  Court.  2  /A  6.  44..  t :  1  RcU. 
yiSr.  ^81,  6Vd  ai  to  thi^  dovlrine?  In  many  cafc>  it 
is  the  iuterclt  of  llic  pUintlff  to  be  Nomuit,  inflca^l  of 
having  a  vertUit  againfi  him,  as  he  may  bring  a  ucw 
4i£tion,  wherein,  if  properly  advifed  and  par(ued»  he 
may  rccorer,  'J.  HI. 

A  penbn  may  be  Nonfuit  in  a  writ  of  error.  3  RoU, 
Air.  150:  \  KtJ.i\i.  Soinawritof  falfc judgment, 
ao  //.  6.  t8  /. :  2  /i^//.  Al>:  j  50.  5.  C. 

One  cannot  be  Nonfuit  in  an  a^ion  in  which  he  ts 
not.  an  ailor  or  demandant;  and  thuugh  he  aficr- 
w.ird5  become*  an  a£lor,  yet  not  bciug  originally  fo, 
he  cinnot  be  Nt^nfui: ;  a»  an  avoxvant :  !□  of  gar- 
niflii'e^  who  becoBie  actors,  but  were  not  fo  oiiginally. 
2:       4.  10. 

So  if  A  pcrfon  outlawed  hath  a  charter  of  pardon,  and 
fues  ayi'Vr^yiif/ijj  Rgainit  the  part/,  though  hereby  he  is 
an  a^lur,  yet  tie  cai^nut  be  Nonfuit.  2  Rail.  Abr,  1  }0. 

So  if  a  man  travcrfe  an  office  he  cannot  be  Nonfuit, 
though  he  is  an  adlor,  for  he  hath  no  original  pending 
againlt  the  King.  2  RM  Ahr.  130  ;  D^tr  I41.  //.  47. 
where  it  is  maUc  a  iu-tre. 

But  in  a  petition  of  right  againfl  the  King,  the  plaia- 
lifT  may  be  Nonfuit.  11  //.  4.  5  z  :  2  RolU  Abr.  130. 

So  in  an  m:Jita  fiureui,  to  avoid  a  liatute,  the  plaintifT 
miy  be  Noafuit,  for  he  is  pbintifT  in  this  aftion.  47 
EJ.  3.  5.  ^. 

If  to  iwo  Tt.hilj  returned  to  a  Jeire /acittf  on  a  charter 
of  pardon,  the  plaintiff  does  not  appear,  he  fhall  be 
Nonfuit ;  for  the  llatate  ordains,  that  upon  his  ap- 
pearing he  ought  to  count  againft  the  defendant. 
45  £</.  3.  16. 

At  the  common  law,  upon  every  continuance,  or  day 
given  over  before  judgment,  the  plaintift*  was  demand- 
.ible,  and  upon  his  non-appearance  might  have  been 
Nonfuit.  Co.  Lit.  139.  b.  That  if  at  common  law  he  did 
not  like  the  damages  given  by  the  Jury,  he  might  be 
Noafuit,  Sec  5  MoJ.  zo3. 

By  now  by  /tat.  2  Htn.  4.  tap.  7,  it  is  enaflcd  in  the 
words  follmving:  •*  Wherea*,  upon  vcrdift  found  be- 
fore  any  Juflicc  inafiifc  of  ttcvtl  liiftifn,  m^rt  aHttfiw , 
Or  any  ether  aflion  whatfoever.  the  parties  before  this 
time  have  been  sdjuumvd  upon  dilnculty  in  law.  upon 
the  matter  (b  found  ;  it  is  ordained  .-ind  cHablifhcd,  that 
if  the  verdi^  pafs  againti  the  plaintiff,  the  tame  plaintifT 
Ihalt  not  bcnonCiued-" 

NotwithCtanding  this  ftatute,  it  hath  been  held,  that 
the  plainiiiF  may  b**  nonfuited  after  a  fpecial  verdict,  or 
after  a  deni::;:tr  and  argument  thereon.  Co.  Litt,  139  : 
%  Jilt.  I  ;  T.  Roll.  Abr.  131-2  ;  3  Ltsn.  2S:  and  (cc 
tifaui.P  C.  f.23-§95. 

If  there  be  a  judgment  10  account,  and  auditors  af- 
figned,  ar.d  thereupon  a  <itp;as  ad  C9.'npataadum.  the  plain- 
tin*  cannot  b?  nonfuited  on  the  original,  becaufc  the  ori- 
ginal i«  determined,  by  the  judgment  to  account.  2  ReU. 
Abe.  131.  Sec  Co.  Lit.  139.  ^. 


A  Nonfuit  can  only  be  at  the  ioflance  of  the  de&j»d- 
dant ;  and  therefore  where  the  caufe  at  k/^ 
called  on,  and  jury  fAom,but  no  counfel.  attdrities,  par- 
ties, or  witnefTcs  appeared  on  either  fide,  the  judge  held, 
that  the  only  way  w.a<  10  dilcharge  the  jury;  for  no- 
body has  a  right  to  demand  the  plaintiff,  but  the  dc- 
ft.*ndant,  and  the  defendant  not  demaading  him,  the 
Judge  could  not  order  him  to  be  called.  1  Stra.  267: 
Uc  alfo  2  Sirj.  1 1 17. 

The  plaintiff*  in  no  cafe  is  compellable  to  be  non- 
fuited ;  and  therefore,  if  he  infill  upon  the  matter  being 
left  to  a  jury,  they  mull  give  in  tlieir  verdifl,  which  is 
general  or  Ipeciat.  If  it  be  for  the  plaintiff,  cr  for  the 
defendant  in  ifflivin,  the  jury  fliould  regularly  aflcfs  the 
damjget ;  but  when  tlic  piaiiititf  is  ncclultcd  on  the  trial 
of  an  ifTue,  he  cannot  have  ccatin^ettt  damage>  aflefTed 
for  him  on  a  demurrer,  t  S:ra.  507.  Though  when  the 
plaintilF  in  r.pJ.  vi'*  is  Ksm/niitJ*  the  jury  may  alTefs  da. 
mages  for  the  defendant.  Cvnb,  1 1  ;  5  Med.  76 :  and 
fee  Ttdd*s  Praa.  K.B. 

II.  Ik  real  or  mixt  aiTtions,  the  Nonfuit  of  one  de* 
mandant  ia  not  the  Nonfuit  of  both  ;  but  he  who  matcct 
default  lhall  be  fummoned  and  fevered ;  but  regularly, 
in  perfonal  a^^ions,  the  Nonfuit  of  one  is  the  Nonfuit  uf 
both.  Cc.  Ltt.  1 39  :  2  inji.  565  :  and  "jiJe  z  Roll,  Abr, 
132,  fcveral  cafes  to  this  purpofe. 

Bu:  in  perfonal  actions  brought  by  executors,  there 
lliall  he  fummons  and  feverancc,  becaufc  the  bell  mea- 
fure  fhall  be  taken  for  the  benefit  of  the  dead;  and  fo  it 
is  in  a<^tion  of  irc^f!,  as  executors  for  goods  taken  ouc 
of  their  own  poflcHion.  Like  law  in  account,  as  exe- 
cutors by  the  receipt  of  their  oau  hands.  Co.  Lit.  139.0. 
Sec  title  Exccii.'erj.  VI.  2. 

In  an  cuJita  ^ufrtln  concerning  the  perfonalty,  the 
Nonfuit  of  the  one  is  not  the  Nonfuit  of  the  other ;  be- 
caufc it  gocth  by  way  of  difchargc,  and  freeing  them^ 
fclves,  therefore  the  default  of  the  one  lhall  not  hurt 
the  other.  Co.  L:t.  139,  In  an  avdna  querela,  fiirt  fa- 
eitUtfiitiuHt,  the  Nonfuit  of  one  lhall  not  prejudice  the 
other.  6Cr.  26. 

In  z^uiJJurn  clof/sa:,  the  Nonfuit  of  the  one  is  the 
Nonfuit  of  iscih  ;  becaufc  the  lenatit  cannot  attorn  ac- 
cording to  the  grant.  C*.  L:t.  1 39. 

An  appeal  againfl  divers,  whether  ihey  plead  the  fame 
or  fcvcral  ifTues,  it  hath  been  adjudged,  that  a  Nonfuit 
again one,  a:  the  trial  of  any  one  of  the  ifTues,  is  a 
Nonfuit  as  10  ill,  bccaufe  a  Nonfuit  operates  as  a  rdeafc 
of  the  whole.  Cre,  E!t%.  460.//.  6  ;  D.cr  120  :  2  Roll, 
Abr,  r3;:  1  SU.  378. 

A  iatt:ai  wai  fued  out  againll  four  defendants  in  tref- 
pafs,  the  pUiniifT  was  Nonfuit  for  want  of  a  declaration^ 
and  the  defendant's  attorney  entered  four  Nonfuits  againft 
him  ;  and  it  was  held  to  be  inegular,  becaufc  the  tref- 
pafs  is  joint ;  and  though  the  platntiti  may  count  fevc- 
raUy  againft  the  defendants,  yet  it  remains  joint  till 
fevered  by  the  count,  c  45;.  There  is  a  Nonfuit 
before  appearance  at  the  return  of  the  w  rit,  or  af;er  ap- 
pearance at  foraeday  of  continuance.  Ca.  Lit.  138.  ^, 

In  an  aflion  agalnlt  ji^ueral  defendants,  the  plaiotift^ 
mull  be  nonfuited  as  to  all,ortonone  of  them  :  and  there- 
fore, :f  one  of  two  defendants  fuff^cr  judgment  bv  de- 
fault, a  od  the  other  go  to  triaUthe  plaintiff  canaoi  be 
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Twnfuited  as  to  him;  but  fuch  defendant  mull  have  a 
verdiiU  if  the  plainilif  fail  to  make  out  his  cafe,  x  Terra 
Rep,  662. 

It  is  laid  down  as  a  general  rule,  that  a  Nonfoit  for 
part  is  a  Nonfuit  for  the  whole  :  but  it  hath  been  held, 
ihat  if  a  defendant  plead  to  one  part,  and  thereupon 
yfue  is  joined,  and  demur  to  the  other,  the  pbintiff  may 
be  Nonfuit  as  to  one  part,  snd  proceed  for  the  oilier. 
2  Ltcn.  177  :  Hoh.  1 80. 

Jf  in  debt  the  defendant  acknowledges  the  a^lion  as 
to  part,  and  joins  ifltic  as  to  the  rcfiduc,  and  the  plaintiff 
hath  judgment  for  that  which  \s  confclVcd  ;  but  there  is 
a  cej/at  cxKutio,  by  reai'on  of  :hc  damages  to  be  aiFrfild 
by  the  jury  ;  if  the  pUimiH'  be  nonfutced  in  this  ifTuc, 
this  (halt  be  a  Nonfuit,  fiir  the  damages  to  be  given,  bc- 
caufcthat  he  had  judgment.  2 /?<?//.  Ahr.  134. 

If  in  trover  the  defendant  pleads,  thii  as  to  fomc  of 
the  goods  they  were  fixed  to  his  freehold,  as  to  others 
that  be  had  them  of  the  gift  of  the  plaintiff,  and  as  to 
the  reft  not  guilty:  and  as  to  the  lirft,  the  {>{aintilF  en- 
ters non  njuli  uhfrius  prej'equi ;  this  amounts  only  to  a  rt- 
traxitf  and  is  no  Noniuic,  fo  as  to  bar  the  plainiitF  ficm 
proceeding  on  the  other  parts  of  the  plea,  on  the  rule, 
that  a  Nonfuit  for  pan  is  a  Nonfuit  for  liic  whole, 
s  Lean,  177. 

HI.  A  Nonsuit,  as  hath  been  obfcrvcd,  is  regu- 
larly no  peremptory  bsr;  but  the  plaimiff  may,  liot- 
n-ilb Handing,  commence  any  new  a<i£ion  of  the  fame  or 
like  nature  :  but  this  general  rule  hath  the  folluwing 
exceptions : 

1.  It  is  peremptory  10  a  quart  impuUt  \  and  in  that 
aflion  adifcontinuance  is  alfo  peremptory  ;  and  the  rea- 
fon  is,  for  that  the  defendant  had,  by  judgment  of  the 
Court,  a  writ  to  the  bifhop;  and  the  incumbent,  that 
comeih  in  by  that  wrir,  (hall  never  be  removed  ;  which 
is  a  flat  bar  to  that  prcfcntaiian. 

2.  Nonfuit  in  an  appe.il  of  murder,  rape,  robbery,  i^e, 
after  appearance,  is  peremptory,  and  this  in  ftfvorem 
vitft ;  but  the  Nonfuit  of  the  plaintiff  in  an  appeal  is  not 
Aich  an  acquittal,  on  which  the  defendant  Oiall  rncovcr 
damages  againll  the  abettors,  by  fiat,  Wtfim.  2.  13 
£.  I.  //.  I.  f.  12;  unlefs  after  the  Nonfuit,  he  were  ar- 
raigned at  the  King's  fuit,  and  acquitted. 

3.  So  if  the  plaintm,  in  an  appeal  of  maihem,  be 
Nonfuit  after  appearance,  tt  is  peremptory;  for  the 
words  therein  are ftl9mct  mchimcoit. 

4.  A  Nonfuit  after  appearance  i»  alfo  peremptory  in 
a  writ  of  nait'va  halentio,  and  the  Nonfuit  of  one  plaintiiF 
in  that  aiflion  t-onfuits  \i<i\h^  it:  fti'vsrem  lih(Ha:ii  \  for  in 
a  hheriaic  ptcl>itiu:d  fuch  Nonfuit  is  not  pcrL-mptory,  nei- 
ther i*  the  Nonfuit  of  one  plainiiff  the  Noi.loit  of  both. 
C#.  Lit,  139.  <j:  Cro.  Biiz. 

c.  Such  Nonfuit  is  alfo  peremptory  in  an  attaint,  but 
t  difcontinuance  in  an  attaint  \->  iiot ;  becaule  there  is  a 
judgment  given  upon  the  Nonfuitj  but  not  upon  the 
difconunuancc.  Co  Lit.  j  39.  «. 

IV.  The  delay  and  cxpcnce  attending  the  trial  by 
firovijht  (fee  Ihii  Di^onary,  title  Trials)  gave  rife  to 
the  llatutc,  14  2.  c.  17*  by  wliich  it  is  enat^cd, 
*'  That  where  any  ilTuc  u  joined  in  an  a^ion  in  the 
Courts  of  Record  at  H'efiminji^r,  and  the  plaintiff  hath 
negleded  to  bring  fuch  iflTus  on  to  be  tiicd,  ^.ccording 


to  the  courfc  and  ptaftice  of  the  faiJ  Coi:rti,  the 
Judges  of  the  faid  Courts  r'-fpcftivcly  may,  at  any  linic 
after  fuch  nrglcil,  upon  nwiiioii  in  open  Court  (due  no- 
tice having  been  given  thereof),  give  the  like  ju^°a:rnt 
for  the  defendant  m  in  caj'ti  y  Senfuit ;  unV'fs  the  faid 
Court  rhati,  upon  jull  caufc  and  reafonabie  terms,  allotf* 
any  further  time  for  the  trial  of  fuch  iflue  ;  and  if  the 
plaimiff  (hall  ncgIcA  to  try  fuch  iffue  within  the  time  to 
allowed,  then  and  in  cvrry  fuch  cafe  the  faid  Court  &\x\\ 
proceed  to  give  fuch  judgmcntas  aforefaiO.  Provided, 
th.1t  all  judgments  given  by  virtue  of  tlits  a£t  lhall  be 
of  the  like  force  and  cffeft  as  judgments  upon  Nonfai:. 
and  of  no  other  force  or  cffcdl.  Provided  alfo,  that 
:hc  defendants  Aull,  upon  fuch  judgment,  be  a  Awarded 
their  colLs  in  any  a£lion  or  fttit,  uhcrc  ihey  would  upoD 
Nonfuit  be  entitled  to  the  fame  " 

This  Aaiute  ha^  been  held  to  extend  to  tarn  sr- 
ttons,  as  well  as  others,  Barms  515-  And  alio  toa  tra- 
verfe  of  the  return  of  a  ffurW^utfrri.  Soj/.  Rtf.  110:  ftrf. 
CejJtxdd:  4  7*.  ^.  689.  Uut  it  does  not  extend,  xiif 
more  than  the  trial  by  prc<vi/o,  to  .iclions  of  rfple^tm 
Sec.  in  which  the  defendant  is  confi.tercd  as  an  adcr, 
and  may  thercture  cntiT  the  ilTue,  and  carry  do^-n  tbs 
caufc  to  trial  himfelf.  1  £J.i<Jt.  Kip,  ^75  :  Say.  Cijfi 
»68  :  ^T.  R.  661  :  ^T.R.  400  :  but  lee  Bar'ntt  317. 
And  where  there  aie  two  defendants,  one  of  whom  lets 
judgment  go  by  default,  the  o:her  cannot  have  judg- 
ment as  tn  cafe  of  a  Nonfuit.  Say.  Rep.  22,  103  :  6'<»?. 
Cojli  163.  4,  8  :  I  iVilf.  :  I  Bjrr.  553.  Alio  where 
the  caule  tias  been  once  carried  down  to  trial,  the  de- 
fendant cannot  have  fuch  judgment  (or  not  carryii>g  :t 
down  again,  i  T.  R.\c)i:  ^T.  R.  i  .  i  H.  Black,  loi. 

The  (Qurj:  and  pndlue  of  the  Court,  rrferrcd  to  bv 
tiio  llatute,  is  that  which  before  regulated  the  trial  by 
pr9vt/a  (fee  this  DiAionary,  title  Triat)  ;  and  as  the  de- 
fendant could  not  have  fuch  trial  until  the  plaintiff  had 
becnguihy  of  laches,  nor  urtil  alter  the  iiTue  u as  en- 
tered on  record,  fo  neiihcr  till  then  1$  he  entitled  tj 
judgment  as  in  cafe  of  a  Nonfuit  If  the  aclion  be  laid 
in  LanJcin  or  hliddhjtx.,  the  defendant  ought  not  to  give 
a  rule  for  the  plaintiff  to  enter  his  tffiie  the  fame  terra 
in  which  it  is  joirtd,  un'efs  notice  of  trial  hath  becrt 
given  ;  and  accordingly  it  is  held,  that  in  a  !iFif.-n  caufc* 
ciilefs  notice  of  trial  has  been  given,  the  defendant  can- 
not move  for  judgment  as  in  cafe  of  a  Nonfuit,  the  next 
term  after  that  in  which  iffue  wasjclncd,  alihough  it 
was  joined  early  enoui^h  to  enable  the  plainuff  to  give 
notice  of  trial  fur  the  Actings  after  that  term  ;  the  plain- 
tiff in  fuch  cafe  having  the  whole  cf  the  next  term  to 
enter  the  iffuc,  and  no  laches  can  be  impured  to  him 
the  term  after.  4  f.  R.  557  :  1  //.  B'a.i  65,  ec/trra  : 
ami  Wc  I  //.  BLii  1 1%.  zSi.  But  if  noiicir  ol  trial  has 
befn  given,  in  a  t£zin  caufe,  for  a  fitting  in  term, 
the  plaintiff  mav  move  for  judgment  as  i«  cafe  of  s 
Nonfuit  the  next  trrm.  b::ing  the  trrm  after  that  in 
which  the  iffue  oupht  to  be  entered.  To  f  uppnri  a  rule  for 
judgment  as  in  caie  of  a  Nonfuit  in  the  next  term  ai'ter  that 
in  which  iffne  was  joined,  the  affidavit  mull  ilate  that  no- 
tice of  ir\.\\  WAS  eiveo  for  a  fitting  in  the  preceding  term ; 
but,  in  the  third  or  oihfr  fubfrquent  tcrnua  gcncial  aA- 
da^  it.liatii  g  the  term  when  the  iffue  was  joined,  is  deemed 
fuHicient,  i  H.  B!a<k.  2%i.  In  a  ccuntry  caufe,  wlirre  no- 
tice of  trial  is  given  forthcaffifcs,  thedcftndant  may  mov» 
for  judgment  as  in  cafe  of  ■  Nonfuit  the  next  term  ;  but 


NONSUIT. 


NOT  GUILTY. 


the  plaintiff'  is  not  bound  to  give  notice  of  tri&T,  till  the 
urm  fuccceJing  thai  in  which  iiTuc  wai  joined.  AoUif  he 
io  net.  the  plaintiff  cannot  move  for  judgment  as  in  cafe 
of  a  Nonfuuiill  after  ihff  ucxi  aflifes.  2  TVnts  Jtefi.  734,. 

The  rule  far  jodgmeni  as  in  cafe  of  a  Nt-mfuii  is  a  rule 
10  Ihew  ciulc,  loLinJcil  on  an  atnJavii  oi  the  llate  of  the 
procecdine^j  and  of  the  pUint-.ff '5  detault  in  r.ot  proceed- 
ing '.o  triiTi  which  rule  hat  been  held  futficient  nuicf  of 
niouon  witMn  the  aft.  zt>y  :  1  H.  Black.  $17,  com 

tr,t.  .And  the  roti  muft  be  in  Court  nt  the  time  the 
motion  is  made.  This  rule  is  made  abf'uluic  of  courfc, 
on  an  afndavil  of  Ccrvtcc,  u:ilcls  the  ptaintifi'  ihew  lc*me 
caufe  to  the  contrary  ;  as  the  abfence  of  a  miteiial  wit 
ncfs,  irV.  But  a  nij;hi  caufr  in  general  is  deemed  fulii- 
cieni,  if  the  pUimiffwill  utidei take /^r/w^/ar//)t  to  try  at 
the  next  fittings  or  affiles.  The  infolvcncy  of  the  dc- 
fcndar.t,  .ifur  the  action  brought,  i*  good  caufe  againft 
j'jjginent  asincafc  of  a  Nonfuit.  Dvj^.tyx.  But  unlefs 
the  plaintifi' vvdl  confcnt  to  Hay  all  turther  proceedings, 
and  enter  a  ct^it  proctjfutt  the  Court  will  bind  htm  down 
to  a  peremptory  undertaking.  Where  the  rule  to 
{hew  caule  was  difcharged,  on  an  afTidavic  which  con- 
tained an  anfvver  fall'e  in  itfdf,  the  Court  would  not 
alterwai  J.S  open  the  m-itter,  on  an  a'^idiivit  u-Iiich  dif- 
proved  the  contents  of  the  former  one.  3  7*.  R.  405. 
See  TiJdU  Pra:l.  K.  B 

For  more  learning  on  this  fubjeA,  fee  i  %  Fia^  Ahr.  title 
liomjuit\  and  this  Dictionary,  titles  Ce,/^i ;  Damagai 
Precc/fi  TriaJtkC, 

NON  SUM  INFORMATUS.  A  formal  aofwer 
made  of  courfe  by  an  attorney,  that  he  is  nst  in(lru£ted 
or  infcrm/J  10  fay  any  thing  material  in  defence  of  hi* 
ctifnt;  by  which  he  is  deemed  to  leave  11  undefended, 
and  fo  judgment  paiTeih  againft  his  client.  See  title 
'JiiJgmtr.lf  tcknvwk^gtd fcr  Dc&tj. 

NON-TENURE.  A  pica  in  bar  to  a  real  aftion, 
by  faying>  that  he  (the  defendant]  hoUtth  not  the  land 
mentioned  in  the  plaintiff's  count  or  declara'.ion,  or  at 
leallfomc  part  thereof.  See JIat.  25  £.  3.  e.  16  :  1  MeJ. 
Rtf  S50.  And  our  books  mention  Non  tenure  general 
and  f^ecial :  general,  where  one  denies  crer  to  have 
been  tenant  o^  the  land  in  queftion ;  and  fpccial  is  an 
exception,  alleging  that  he  was  not  tenant  on  the  day 
whereon  the  writ  was  purchaled.  if'tjf.  SjmL  far,  2. 
Wnrn  the  tenant  or  defendant  pleads  Non>tenure  of  the 
whole,  he  need  not  fay  who  is  tenant;  but  if  he 
pleads  Non-tenure  as  to  part,  he  mufl  fct  forth  who  is 
the  tenant.  1  M«d.  181.  Non-tenure  in  part,  or  in  the 
whole,  is  not  pleadable  after  imparlance.  3  Lev.  55. 
See  llile  PUciMng, 

NON-TERM,  nen  termiHiii.'\  The  vacation  between 
term  and  term  ;  formerly  called  the  lime  or  days  of  the 
King's  peace.  Lcuni.  jinba.  126. 

NON-USER,  Of  offices  concerning  the  publick,  is 
caufe  of  forfeiture.  9  Rtp>  %q.  And  if  one  have  a  fran- 
chifc,  and  do  not  ufe  it,  he  (hat)  forfeit  the  fame;  which 
likewife  may  be  loft  hy  default,  as  well  as  Ncn-ujcr. 
See  titles  O/jTc/ ;  Cottdiiion  \.  1. 

NOOK  OF  LAND.neffl/a  rwr^.]  In  an  old  deed 
«f  Sir  }yaUtr  d*  PiJ^arJya,  twelve  acres  and  a  half 
ef  land  were  called  a  SKi  of  LanJ^  but  the  quaotiiy  is 
geoecally  unccrUin.  Dugd*  iVarwick.  p.  665. 


KORROV  ^/  North  Roy,  The  Northern  King  at 
Arms,  mentioned  in jlmt.  I4  Car*  z,  c.  33.  S  r  HtraUt, 
NORTHAMPTON.   The  fiaiote  named  from  Utu 
place  u-as  made  there,  Av'ra.  z  £Atr.  3. 

NOR'lHERN    BO  -DLRS;    See  titles  Mt/chtcf, 
Mal'-  i^yj  ;  and  pnil  Nsnh^mhft  ittKd. 

NORTHLEECH  SCliUOU.in  the  coun-.y  of  G/.-a. 
ctjiirt  how  founded  and  incorporated.  Stat.  4.  Jar.  i .  e.y. 

NORTHUMBERLAND  and  NORTHfcRP^ 
COUNI'IES.  ProvifiODS  fcr  preventing  theft  and  ra- 
pine upon  the  Northern  Borders  arc  made  by  jiaft. 
7  yce.  I.  f.  I  :  I3  C5'  14  Car.  2.  c.  22;  made  perpetual 
by  fifUi.  51  G«.  z.  e.  42  :  &  5c  Car.  2.  I  ;  re- 
vived by  Jiat.  6  6V«.  x.  r.  37  ;  made  perpetual  by  Jtat. 
31  Geo.  z.  {.  41.  BenebC  of  clergy  taken  from  notoiioua 
jpotl-takersin  AV:£:(n^r/aW,c>cc.;crjafticcsofainfe,C^r. 
may  tranfport  them  not  to  return,  jltu.  iS  Car.  a.  ^.  3; 
revived  by  Jiat.  bCec,  2.  c.  57,  and  mxdc  perpetual  by 
Jiaf.  31  G.'c.  2.  c.  42.  I'be  a^s  for  preventing  theft  and 
rapine  on  the  Northern  Borders  thai'  be  deemed  public 
afts.  6  Gro.  z.  c  3;.  ^  10.  See  aUo  litlfs  Mtftbttf^  Ma- 
Uaous  ;  and  Jlait.  2  W.  j .  y?.  1 .  r .  5  :  9  5 .  c.  f  :  23 
H  C.  c.b  :  It  H.  y.  c.  g  I  2  &  3  td.  6.  c.  34 :  14 
£iiz.  c.  13. 

NORTH  WALES  ;  See  fTalct. 
NORTH-WES  r  PASSAGE.  From  the  Atlantic  to, 
the  Pacific  Ocean  ;  for  the  reu-ard  for  the  difcovery  of 
which,  fee  this  Dit^onary,  tii!e  Lsn^iibdc. 

NORWICH.  In  the  city  of  Aornielf,  or  county  of 
Norfolk f  no  perfoos  (hall  buy  any  worfled  yam  fpun  there, 
but  fuch  ai  work  at  it  in  NcrzL'ich',  kc.  on  pain  to  forfeit 
40;.  for  every  pound.  Srai.  3}  //.  8.  r.  16.  The  making 
of  Ncrv/ieh  (luffs  is  regulated  by  tlaiute  ;  and  penalties 
and  forfeitures  for  dcfaulu  in  making  them  arc  levi- 
able by  jufUces  of  peace,  ij^c.  They  are  to  be  fealed ; 
and  perfons  having  them  in  their  po^TefTtun  unfealed, 
other  than  the  (irfl  owner,  are  lijble  to  certain  penalties. 
All  manufarturers  of  fluffs,  not  journeymen,  (^c.  may 
be  made  freemen  of  Noruic/i;  and  perfons  uling  trades, 
not  being  free,  fnall  forfeit  lol.  a  month.  Stat.  9G.  1. 
f.  9.  See  titles //'c;/ ;  WoolUn  Mamufai^urej* 

NOTARY,  or  NO  rARY-PUBLlC,  Notariuj.]  A 
perfon  who  takes  notes,  or  makes  a  (hort  draugiit  of 
contrails,  obligations,  or  other  writings  and  inlUuments, 
S/al.  ij  Ed.  ^.Ji.  I.  c.  I.  At  this  time  a  Notary-public 
is  one  who  publicly  attefts  deeds  or  writings,  to  make 
them  authentic  in  anotaer  country  ;  but  principally  in 
bufinefs  relating  to  merchants;  they  make  proiells  of 
foreign  bills  of  exchange,  is'c    See  Bill  e/' Exchaogt. 

NOTE  OF  A  FINE.  Is  a  brief  of  the  fine  made  by 
the  chirographer  before  it  is  engrofTed.  U'eJI.  Symb. 
NOTES  PROMISSORY;  Set  B:/J  of  ExihaMgc. 
NOT  GUILTY,  The  general  iJlue  or  plea  of  the 
defendant  in  any  criminal  adion  or  profecution ;  NotGuilty 
isa  goodiifue  in  anions  of  trcfpafs,  and  upon  the  cafe  for 
deceits  ur  wrongs  ;  bot  not  on  a  promife,!ife.  Palm.  393. 
If  one  hath  caufe  of  juflification  in  irefpafs.  and  plead 
Not  Guilty,  he  cinnot  give  the  fpectal  matter  in  evidence, 
but  muft  confefs  the  faft.  and  plead  the  fpecial  matter, 
U(.  %Rtp'  119.  Uiilcfs  ill  fome  cafes,  provided  for  by 
llaiute  ;  as  in  the  cafe  of  jullices  of  the  peace,  peace 
•fficers,  churchwardens,  and  overfecrs  of  the  poor,  Wr. 
Sec  title  Pleading. 

NOTICE, 


NOTICE. 


NOTFCB,  Tfce  miking  Tomcthing  known,  ihat  a  | 
man  was  or  might  be  ignorant  of  bcfbic.  And  it  pro-  | 
duces  divers  ettecls;  for  by  it  the  party  who  gives  the 
fame  ftiall  have  foroe  benefi-,  Ainch  othcrwifc  he  OiouU 
not  bave  had  :  by  this  means,  the  party  to  whom  the 
Notice  is  given,  it  made  Tubjc^  to  Tome  aflion  or 
charge,  that  oiherwife  he  had  not  been  liable  to ;  and 
his  eftatc  in  danger  of  prejudice.  Cc-  Lrft,  309. 

Notice  is  required  to  b?  given  in  many  caCcs  by  taw, 
to  julHfy  proceedings  where  any  thing  is  to  be  done  or 
demanded,  i^t.  £ut  none  is  bound  by  law  to  give  No- 
tice to  another  perfon  of  that  which  fuch  other  may 
otherwtie  inform  hinifclf,  except  fuch  Notice  it  directed 
by  Z&.  of  parliament. 

Ifonebc  bound  by  an  affimpfit  generally  lodoaihinj 
to  another,  he  to  whom  tne  promife  is  made  muft  give 
Notice  when  he  will  have  him  do  ic ;  but  if  he  promife 
that  another  perfon  fhall  do  it,  there  he  to  whom  the 
thing  is  to  be  done  is  not  obliged  to  give  Notice  to  that 
third  perfon  when  he  will  have  it  done,  but  the  party  muft 
procure  it  at  his  peril ;  for  he  may  noc  know  that  other 
perfon,  and  there  is  no  privity  of  contra^  between  thofe 
two,  as  there  is  betwixt  the  other  two.  2  bill.  Jbr.  259. 
And  in  cafe  of  a  promife,  it  has  been  adjudged,  that 
where  a  penalty  is  to  be  recovered.  Notice  is  requifiie  ; 
but  it  is  not  fo  %vhcre  damages  are  to  be  recovered  \  in 
which  cafe  the  party  hath  fufficient  Notice  by  the  ac- 
tion brought.  1  Bul/i.  12.  If  a  perfon  promife  to  pay  fo 
much  to  another  at  his  day  of  marriage,  the  partv  at 
his  peril  is  to  take  Notice  of  the  marriage.  Cro*  tar. 
34,  3;.  And  it  is  a  necclTary  intendment,  that  when 
after  the  marriage  the  plainiifi'  rcquefted  payment  of  the 
money,  that  Notice  was  given  of  the  marriage.  Cro. 

7«.  228. 

Jt  was  held,  that  if  a  collateral  thing  is  to  be  done  at 
or  after  marriage,  tiierc  Notice  is  to  be  given  of  it ; 
though  when  money  is  to  be  paid,  it  is  a  debt  due  to  the 
party  by  the  marriage,  and  may  be  recovered  without 
any  Notice  given.   2  254.   Notice  muft  be  given 

to  an  heir  at  law  of  a  condition  annexed  to^his  eftatc  ;  or 
be  is  not  bound  to  take  Nutice  of  the  condition.  1  Lutiv. 
96g  :  4  Rfp.  82  :  3  Mo<i.  z6.  Vet  it  ii  faid,  that  the  heir 
is  bound  to  take  Notice  cf  a  provifo  in  a  feoffment ;  and 
this  difTerence  has  been  taken,  that  where  Nuitce  is  re- 
quired to  be  given  by  the  original  deed  or  agreement, 
it  is  hereditary,  and  dcfcend:  to  the  heir ;  but  if  it  is 
collateral  to  the  father,  it  thall  not  bind  his  heir,  with- 
out cxprcfs  Notice.  Hitith.  108:  z  Ntlf,  Ahr,  1186. 
See  title  CcnJiiun, 

A  man  who  i^  a  ftran^er  to  a  deed,  that  hath  an  eH.tte 
by  way  of  remainder,  fhali  not  forfeit  ur  determine 
htselbte  by  virtue  of  any  provifo  in  fuch  deed,  unlcfs 
he  hath  Notice  of  it.  8  Ref.  92.  The  feoffee  of  land,  or 
bargatDce  of  a  reverfton,  lhall  not  take  advantage  of  a 
condition,  for  non-payment  of  rent  referved  upon  a  lea^e, 
00  demand  made  by  them,  without  Notice  thereof  given 
to  the  lelfee.  9  Rtp.  31.  Sec  title  Ccai^ir:c/i.  if  a  mattor 
be  conveyed  or  granted  away,  by  deed  of  bargain  and 
fale,  (sfC'  to  another,  the  prefent  lord  muft  give  Notice 
of  it  to  the  copyholder ;  othcrwife,  if  he  deny  to  pay  his 
rent,  it  will  be  no  forfeiture.  5  Rffi.  13.  And  copy- 
Koiders  fliall  not  forfeit  their  eftates  for  not  appearing  at 
the  lord's  court,  if  they  have  no  Notice  of  the  Court, 
i^i.  1  LeM,  104. 


In  a  covenant  to  make  alTurance  generally,  Notice 
I  muft  be  given  to  the  p-trty  to  know  what  eftate  he  would 
hare  made  to  him.  StjiUbx.  Where  one  is  bound  to 
another  to  make  fuch  an  affurance  as  J.  B.  lhall  advife. 
the  obligor  is  bound  to  make  the  affurance,  without 
Notice  that  A.B.  had  advifed  it:  but  if  he  had  been  * 
bound  to  make  fuch  affurance  as  the  counfel  of  the  ob- 
ligee Ihould  advife.  Notice  ought  to  be'gTvcn  to  the  ob- 
ligor, that  the  counfel  of  the  obliged  had  advifed  it. 
I  Lfott,  105. 

If  1  am  bound  to  enfeoff  fuch  perfons  as  the  obligee 
(hould  name,  he  is  to  give  Notice  of  thofe  which  he 
names,  or  1  am  not  bound  to  enfeoff  them.  2  Danv, 
Abr.  105  And  if  the  condition  of  an  obligation  be  to 
a:count  before  fuch  auditors  as  the  obligee  fliall  aflign. 
and  the  obligee  afligns  auditors;  he  is  to  give  Notice 
thereof  to  the  obligor,  or  be  will  not  be  bound  to  ac- 
count. Ihid.  Notice  is  not  to  be  given  fo  flriflly  upon  a 
covenaot  as  upon  a  bond,  which  is  on  the  point  of  for- 
feiture. Crc.  Jac.  391.  If  the  agreement  be,  that  a 
perfon  fh.tH  pay  fo  much  as  A.  B.  hath  p.itd,  Ihc  defend- 
ant is  to  inquire  of  him,  and  the  plaintiff  is  not  bound 
to  give  Notice  :  but  if  the  perfon  or  thing  is  altogether 
uncertain,  the  plaintiff,  to  entitle  himf«lf  to  an  aAion* 
muft  give  Notice.  Cro.  Jae.  432,  433. 

If  an  aft  is  to  be  done  by  a  ftranger,  and  not  by  the 
plaintiff,  the  ccgniiance  thereof  lies  as  well  in  the  No- 
tice of  the  defendant  as  of  the  plaintiff:  therefore  the 
plaintiff  need  not  lay  a  Notice.  Cro. 'Jac  49. t :  Cra.Car, 
132.  If  a  thing  lies  in  the  knowletfge  of  the  plainii?* 
there  ought  to  be  Notice  given  to  the  defendant,  March 
156:  4  ilW.  230.  And  when  one  may  take  Notice, 
and  not  the  other;  Notice  is  neccfl'ary.  Latth.  15.  It 
has  been  lioldcn,  that  a  defend.int  having  undertaken 
to  do  a  thing,  undertakes  to  do  all  circumllances  inci- 
dent to  the  doing  it,  and  that  without  Notice;  but  if  he 
had  been  ignorant  of  the  thing  to  be  done,  then  Notice 
muft  be  given.  2  BJJL  143. 

If  one  make  a  leafe  for  years,  with  covenant  that  if  the 
Icffee,  his  executors  and  af!tgn«,  do  not  repair  within  fix 
months  after  Notice  given,  the  leife  to  be  void ;  an4 
the  Icfi'cc  mt'kes  a  Icafc  for  p.irt  cf  his  term  to  another, 
and  then  the  houfe  is  decayed;  in  this  cafe  the  Notice 
is  to  be  given  to  the  firft  IclTce  in  pcifon.  and  not  to 
the  under-tenant.  2  Cr«>  9,  10.  But  fee  titles  CW/m«/  3 

A  Notice  may  not  be  pleaded  to  be  given  toexecntors, 
without  averring  the  de^th  of  the  teftiitor.  Hch.  93.  In 
all  writs  of  inquiry  of  damages,  as  welt  in  real  as  per- 
fonal  anions.  Notice  muft  be  given  to  the  other  party 
I  to  the  fuit.  Mareh  Rtf.  82, 

Notice  ii  to  be  given  of  trials  and  motions;  of  a  rob* 
bery  committed,  to  recover  againft  the  hundred;  of  a 
piior  mortgage,  on  making  a  fccond ;  of  an  afGgn* 
ment  of  a  leafe,  to  charge  the  aftignef ,  only  on  accept- 
ance of  rent;  in  cafes  of  diftrefs  for  rent,  according  to 
theftatute;  and  of  avoidances  of  churches,  by  rcfigna- 
tion.  deptivation,  i^c.  to  the  patron  that  he  may  pre* 
fcnt,  £^r.  A  month's  Notice  is  a!fo,  hy  J}ai.  24  Git.  2. 
c.  44,  to  be  given  to  a  jufttcc  of  peace,  before  com- 
mencement of  an  a^ton  againft  him  for  any  thing  done 
in  tne  execution  of  his  office.  Sec  chit  DiiUonary,  under 
titles  AiJion  ;  Aivani ;  JaJgnunt ;  Mo:ito  ;  Trial ;  acd 
other  appropriate  tillcst 

NOVALE, 


NOV 


NUISANCE. 


NOV'ALEi  Land  newly  ploughed  or  converted  into 
tiHage,  thxc  had  noc  been  (illed  wiihia  time  of  memory  ; 
and  Icmciimcs  it  is  tikcn  for  ground  uhich  bath  been 
ploughed  for  two  years*  and  aiier^ards  lies  fiUow  for 
one  year;  or  that  which  lies  fallow  cvcrv  other  year  :  itii 
called  Aot'o//,  bccaufc  the  earth  rava  :u!iurA  fre/dnjitmr, 
Cartular  Jhbat.  ce  furr.fjji  in  Com.  Lae.  in  Ojicic  Ducat. 
Lane.  fol.  4 1 . 

NOVA  OBLATA,  Mentioned  in  cU/t  is  I. 
m.  7.  See  Ohlata. 

NOVIiL  AbSIGNMF.MT,  fnyva  afgKatie.]  See 
titles  Nriv /Jj/rga/fi^nJ  ;  Trejp.ui. 

NOVEL  DlSSEiilN.  ne-va  *i£iifma.\  See  title  ^- 

NO\'ELLyt.  Thofc  conft'tutions  of  the  civil  law, 
which  «erc  maJc  aH-.T  the  publication  or  the  TbtfJa- 
lian  ca!.*,  ivcre  cjilc.J  Soitilc  by  the  Kmpcror*  who 
ordrfinrd  them  ;  but  fume  writrrs  call  the  'JiJtam  editioa 
only  bv  tlut  name.  Sec  title  Ci  vJ  taiv. 

NOVLES  Bv  lUt.  21  Jn:.  1.  r.  iS.  noperfons  ftiall 
put  any  flocks,  Noyles,  thrums.  iSc.  or  other  decciv- 
ablc  thing,  into  any  broad  woollen  ctotb. 

NUCKS  COLLIGElii:.  To  gather  harle-nots ;  this 
was  formerly  one  of  the  work^.  or  ferviccs,  impol'cd  by 
lords  upon  ihcir  mfcriur  ten:ints.  Parscv.  J-fUt.  495. 

NUDE  LOMRACr,  W*.«  'is  a  bate 

naiccd  contrail,  \vt;hout  a  coiifivleration.  It  a  man  bar< 
gains  or  fells  good*,  i^c,  and  therr  is  no  recompcocc 
uiade  or  given  for  the  doing  thereof:  as  if  one  fay  to 
another,  1  ft;I!  you  all  my  lands  or  goods,  but  nothing  \\ 
agreed  upon  uhat  the  other  lhall  give  or  pay  (or  die 
lame,  fo  that  there  ii  not  a  qmd pre  of  ore  :hing  for 
another;  this  is  a  Nude  Contract,  and  void  in  law,  and 
for  the  non-performance  thereof,  no  adion  will  lie;  for 
the  maxim  of  law  nudo  pjclo  new  t,rit'.tr  aJiio. 

Ttrmtdi  try.  The  law.  in  fncl.  fuppofe*  error  in  mak- 
ing thefc  coniratfts ;  they  being  aj  11  were  of  one  fide 
only.  Sec  titles  J/fump/tt  III.;  Confiiitraiitn. 

NUDE  MATTEK,  A  bare  allegation  of  a  ihirg 
done.  ISc.  Sccilf.'»;.vr, 

NUDUM  PACTUM;  See  AWr  C*«/«.?. 

NUISANCE;  Sre  iV>.a«a-. 

NUL  DISSEISIN.  iMea  nf.  A  plea  in  real  aftions, 
that  there  was  «i  lit^Jet/lat  and  is  one  fpecies  of  the  ge- 
neral ili'ue.  See  titles  ifii:  ;  Ptcaaifig. 

NUL  TIEL  RECORD.  The  plea  of  a  phiniift" 
that  there  is  no  fuch  rtcr.-d^  on  the  defendant's  alieg:ng 
matter  of  record,  in  bnr  of  the  p!a-ntTiF*s  sflim.  y:cc 
title  Failure  of  RncrJ  It  :s  fometimes  the  plcd  of  a  de- 
fendant, as  in  a-Sicn  on  a  jut'^.niint,  \Sc, 

NUL  TORT,  Plea  of.  A  p'ei  in  a  real  aftion,  i.  e 
that  m  iKV'.rg  wa»  done,  r.nd  is  a  fpectcs  of  the  general 
iffuc-  Sec  title /*/(fc///.7/. 

NULLUM  ARD: TRIUM,  Th^  ofual  pica  of  the 
defendant  profcciitcd  on  an  atbiirjtion  bond,  lor  roc 
;ibiding  by  an  award ;  that  there  was  a9  «uwjv/  made. 
See  title  Ai'iOTii, 

NULLITY,  fs  where  a  thing  is  null  and  void,  or  of 
no  force.  Liu.  Vwi.  /Vifi  litt-re  is  a  Nullity  of  mar- 
riage, where  pcrtons  mairy  nithin  ibe  prohibited  de- 
grees, W*.  See  tide  hlantagt. 

NUMHRUM,  Cti  has  Cam  RaUii  Nvmram, 
by  number  or  ulc,  a»  wc  c:4^1  u.  VomtjJt^, 


NUMMATA,  The  price  of  any  thing,  generally  t>y 

money  ;  as  d:ntriata  dccoteth  the  price  of  a  thing  by 
compuution  of  pence,  and  lihrata  by  computaiioa  of 
pounds. 

NUMMATA  TERR^.  1$  the  fame  uith  Jtaaruttm 
ttrre-,  and  thought  to  contain  an  acre.  Spet'man. 

NUMMUS,  A  piece  of  money  or  coin  among  the 
RemaKt ;  and  it  is  a  penny  according  to  Miuib.  h^ejim, 
j'ui  anno  1095. 

NUN,  Jtuna.]  A  confecraied  virgin  or  woman  who 
by  vow  haih  bound  hcrfclf  10  a  firglc  and  challe  life,  in 
fomc  place  or  company  of  other  women,  feparatcd  from 
the  world,  and  devoted  to  the  fervice  of  God  by  prayer, 
falliTig,  and  fuch  like  holy  excrcifes;  it  is  an  E^ptiwi 
word,  St.  ytrctjtt  (Ays. 

NUNCIUS,  A  nuncio,  or  meflengrr,  fcrvant,  ^c. 
The  I'epcS  nuncio  wr.i  termed h^a!u4  /«n/yfa>  ;a  Lfgalt, 

NUNCUPATIVE  WILL;  ^ct  fV,U, 

NtlPER  OiillT,  is  a  writ  that  lie»  for  a  filler  and 
coheir,  deforced  by  her  coparcener  of  landf  or  tene- 
ments, whereof  their  father,  brother,  or  any  other  com- 
mon ancetlor  a'itii  fcitcd  of  an  ellate  in  fce-fitnple  ;  for 
if  one  lifter  deforce  another  of  land  he'd  in  fee-iail. 
her  filler  and  coheir  (ball  have  a  tormrdcn  againU 
her,  'iS<.  and  rot  a  S'aper  ehtit ;  and  where  tnc  anceltor, 
being  once  feifed,  died  fcifrd,  not  of  the  polTcflion,  but 
the  rcvcrfion,  in  fuch  a  cafe  a  writ  of  r<i//ww#;/f  partt 
lies.  ktg.  ^'''S-  ^26:  A*.  B.  197:  Tfrtrti  Jt  Ltj-. 
Fn.ch.  L.  See  title         e/ Ma-i  A*Ae:tJ}or. 

NURTURE,  Guardian  for.  This  is,  of  courfe,  the 
father  or  mother,  until  the  infant  attains  the  age  of 
fourteen  years ;  and  in  default  of  father  or  mother,  the 
Ordinary  ufually  afligns  fome  proper  perfon.  Co.  Lit,  88 ; 
Msor  73S :  3  Rep.  38  :  2  Janet  90  :  2  Lev.  163.  See 
tide  Guardian, 

N  U  S  A  N  C  E. 

NocvwtKTUM,  from  tfae  Fr.  trw/W,  i.e.  nm/rt  ] 
Annoyance  ;  atty  tning  that  worketh  hurt,  inconvenience, 
or  damage. 

Nufanccs  arc  of  twokind>;  public  or  rtrimgr,  which 
alTefl  the  public,  and  arc  an  annoy.iacc  to  all  the  King'i 
Subjefls;  and  private  Xujknccit  wii\ch  may  t>e  defined, 
to  be  any  thing  done  to  the  hurt  or  annoyance  of  the 
lands,  tcnemcius,  or  hereditaments  of  another.  Finch, 
L.  1S8. 

I.  Common  9r  PtMit  Nu/aiieet',  -u-'hat  Jhall  ht  can- 
JidertJ  at  Jucb. 
II.  y bat  are  Frittaie  i^^ifancei, 
HI.  0/ the  Remtiiy  for  6^0, 

I.  CoMuoN  NusAKCES  a»e  a  fpecies  of  offences 
againtt  the  pu>ilic  order  and  ceconomical  regimen  of  the 
Slate  ;  being  eithrr  the  doing  of  a  thir.g  10  the  annoyance 
of  all  the  King's  Subjcd>,or  the  negiciiling  todna  thing 
wbiih  the  common  good  reqtiirc*.    1  Hav-k  P.  C. 

Of  this  nature  a'e,  1.  AnTH)\*ances  in  b:£i^vart, 
briefest  ^tA  the  public  ri'uer$,  bv  rendering  the  fame 
inconvrnient  or  dangerous  to  pafj,  eiiiicr  poittively  by 
a^uol  obllruflioc!.  or  oegativcL'  bv  wan;  of  repaia- 
lioos.  For  bo:h  nf  thefe.  tr>e  r»rrfo!i  f^  obilruitiiig,  or 
fuch  individuals  as  asc  bound  to  repair  acd  c-canLe  tiieni« 

or 


NUlSANCiE  I. 


er  (in  default  of  ihe(c  tafl)  the  piriHi  at  large  mrty  be 
indi^lcd,  didraincd  to  repair  and  amend  ihcm,  and  in 
fomccalcs  fint-d.  And  a  prcrcntmcnt  thereof  by  a  judge 
of  aiTtfe,  ^V.  or  a  juilice  of  the  peace,  fli jtl  be  in  all  k- 
fpei)& cquivalrnt  tn  an  indiclmrnt.  Stat.  7  do.  3.  e.  42. 
Where  there  IS  an  houfc  ejected,  or  an  mcluluie  made 
OQ  any  pare  of  tlic  King'&  dcmcfrei,  or  of  an  highway, 
or  cooiinon  Ureet,  ir  public  river,  or  fuch  like  public 
things,  it  is  called  r^.Mf/f ///jirf,  Irom  the  French  ^Ar/r//, 
aninclorure.  i  Irji.  27-  :  and  (ccM^/w/y. 

2.  All  thofc  ki.-^dsof  Nufanccs  (fuch  as  oiTcnGvc  trades 
and  manufA^lurcj)  which. «  hc;i  ipjuriouito.iptiviiie  man, 
arc  actionable,  are,  when  jc:i-inici<tal  to  tac  public,  pu- 
nilhabic  by  public  pfofecution.and  fubjed  to  lii  e  accord- 
ing to  the  quantity  of  the  mifdcmcanor  ;  and  particularly 
the  keeping  of  any  hrgs  in  any  city  or  market-town  is 
indidablc  as  a  public  Nufance.  Sii/Ji.  460. 

3.  All  difordcrly  .'nnt  or  aie  bcujii,  ta'wjy'bcufa,  ^airt' 
iHg-hon/tt,  jlagt-piiisi  unlictnlcd,  bcoihs  and  U-iges  (cr 
ropt-^<uiurs^  v.ountt  banks  ,d>ti^  the  like,  arc  public  Js  ulancej, 
and  may  upon  indidmcnt  befuppr^  [led  3iid  hned.  1  H.nt;i 
P.C.c.'/^.  Inns  in  particular, being  intt;i:dcd  for  the 
lodging  and  receipt  of  travellers,  may  be  indicted,  fup- 
prclit'd,  and  the  inn-keepcrs  fined,  if  they  refufc  to  en- 
tertain a  traveller,  without  a  lery  fuEcient  caulV  ;  for 
thus  to  frullraic  the  end  of  their  inftitution  ti  hcU  lu  be 
difordcrly  behaviour.  1  Jiaivi.  P.  C.c.  78.  §  2. 

4.  By  J}at.  10^11  //'.J.  f.  17.  all  Loturiejirc  declared 
to  be  public  Nufances;  and  all  grants. patents, orliccnces 
for  the  fame  to  be  conuaryto  law.  Uutas  State  Lotteries 
have  for  many  years  pail  been  found  a  ready  mode  for 
riiCng  the  Supplies,  feveral  aiU  have  from  time  to  time 
been  made  to  licenfc  and  regulate  the  keepers  of  fuch 
lottery-offices.  See  title  Lottery.  And  by  J/ai.  6  Geo.  1. 
c.  18.  §  15,  all  projefti  by  public  fubfcription,  fcr  ad- 
venturing in  commerce.  10  the  common  grievance,  or 
ailing  as  a  body  corporate  without  a  charter,  arc  confi- 
dcred  as  common  Nufancef,and  puriHiabte  accordingly, 

8Jld  alfo  fubjeil  to  the  pains  of /remuitire. 

5.  The  making  ard  filling  ot  /re  i^ciki  and  fiutht^  cr 
throtving  them  about  in  any  llrect,  is.  on  account  of  the 
danger  that  may  cnfue  to  any  thatched  or  timber  bitild- 
ingi,  declared  to  be  a  common  Nufance,  by  jH&t.  9^10 
^.  5.  f.  7,  and  therefore  1$  punithabte  by  line.  Sec 
title  Firt-'worh.  'lo  thi»  head  alfo  may  be  referred 
(though  not  dcclarcJ  a  common  Nufance)  the  mak.ng, 
keeping,  or  carriage  oi  too  Urge  a  qjantity  of  ^ua 
/ov.Jer  at  one  time,  or  in  one  pU-ce,  or  vehicle,  which 
is  prohibited  by y/«/.  12  Gc9  3,  *.  61,  under  heavy  pe- 
nalties and  forfeiture.  See  title  iiUKfv.vJrr, 

6.  Eitves-iiro^^tn.  Or  fuch  as  liltcn  undir  walls  or  vvir- 
dows,  or  the  caves  of  a  houfe,  to  heashen  after  difcourfe, 
and  thereupon  to  frame  Handerous  and  mifchicvous  tale5, 
are  a  common  Nufance,  ar.d  prcictitablc  at  the  Couri-leet. 
Kiithof  Courts  10.  Orarc  ir.dicUblc  at  the  ftffions,  and 
punilhablc  by  hne,  and  finding  fureties  for  their  good 
bcliaviour.  Jbui:   1  HatAik.  F.  C.  t.  tii-  ^  4. 

Lefiljt  a  ComsKcn  S/o/rf,  is  a  public  Nufance  to  her  ncigh- 
kournoud.  For  wliich  offence  flie  may  beindiftcd.  6  Me  J. 
213.  Aud,  ifconvL^ed,  Hiall  be  fcntcnced  to  be  placed 
ia  a  certain  engine  of  corrcftion.  called  the  trcbucket, 
caftigatory,  or  fi(fii(/ig--^t!'/.  jVfjtf,  2(9.  Sec  titles  C^- 
ti^aterji ;  StaU, 
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If  a  (hip  be  funk  in  a  port  cr  harcn,  and  it  is  not  re- 
moved by  the  o\^iier,  he  may  be  indided  fcr  it  as  a 
common  Nufance.  bccaufc  it  is  prejudicial  to  the  com- 
monwealth in  hindering  navigation  an  )  trade.  2  Lil.  244  • 
Indi^uient  be:  for  l;iying  logs,  ijt,  in  the  flream  of 
a  public  n.iv)g3l:Ie  nvvr;  it  i>  a  cnmr.ion  Nufance  to  di- 
vert part  of  a  public  navigable  river  whereby  the  cur- 
rent is  weakened,  and  n)adc  unable  to  carry  velTv-ls  of 
the  f;Lnic  burden  it  could  before  ;  and  if  a  livrr  be  flop- 
ped tu  the  Nulance  ct  tlic  country,  and  none  appear 
bound  by  prcfcriptioi>  to  t.!canrc  it  ;  thcfc  who  have  the 
pifcary,  and  the  neighbouring  towns  that  have  a  com- 
mon pafTage  and  eaiement  therein,  may  be  compelled  to 
do  the  fame.  1  Hawk.  P.  C.  c.  75.  ^  1 1,  13. 

It  is  a  common  Nufance  indidatle,  10  divide  a  houfe 
in  a  town  fcr  pi^or  people  to  inhabit  in,  by  rcitfoii  where- 
of it  Mill  be  ruorc  dJng>:rou^  in  the  time  of  hclcnefs  and 
ir.feflion  of  the  plague.  2  Ro/l.  jlhr.  139.  A  common 
p'ayhoufe,  if  it  dr.kws  together  fuch  nuu^bcr  of  coaches 
and  people:  as  incommode  and  dillurb  the  neighbour- 
hood, may  be  a  Nufance  ;  but  thcfc  pbccs  are  not  na- 
turally Nufancci.  but  beconte  foby  accident,  j  RolL  Rfjt. 
109  ;  I  /Ja-ui.  P.  C.  t.  75.  §  7. 

A  prohibitory  writ  was  ifi'ued  out  of  B.  R.  againft 
Bttrtr-iosi  ztd  oihcT  A^Xot^,  forercUing  a  new  pla)noufe 
in  I.in^e  iuv*'«'j  /ff/r  FitUs,  reciting  that  it  was  a  Nu- 
fance to  the  t.cighbouihood  ;  and  they  not  obeying 
the  writ,  an  attachment  was  granted  against  them;  but 
it  was  objcded  that  an  attachment  could  not  be  ifTucd, 
and  that  the  moil  proper  method  was  to  proceed  by  in- 
dit^mcnt,  and  tlieo  the  Jnry  would  confider  whether  ic 
were  a  Nufance  or  not ;  and  this  wa:i  the  better  opinioiw 
5  MaJ.  142  :  2  Seij  ^hr.  1 192. 

One  Hall  having  begun  to  build  a  booth  near  Charing- 
Crc/sf  for  ropc-daiicing,  which  drew  together  many  idle 
people,  was  ordered  by  the  Lord  Chief  Jufticc  not  to 
proceed  :  he  proceeded,  noiwithrtrnding,  affirming,  that 
he  had  the  King's  warrant  and  proniife  to  bear  him  harm* 
I  lef* ;  but  being  required  to  give  a  recognizance  of  three 
j  hut:d;cd  pounds  that  he  uould  not  go  on  with  the  build- 
I  ir.g,  and  he  refufing,  he  was  committed,  and  a  record 
wds  made  of  thi>  Nufanc,  as  upon  the  Judge's  own 
vieu ,  and  a  writ  ilTued  to  the  Sherin  of  MidJi/tx  to  pro- 
llratcit.  I  /V>r^l69:  1  iV:*/.  96. 

Erefti.ig  adovc-coie  is  not  a  common  Nufance;  though 
I  a^ioii  on  the  cafe  wi!l  lie  at  the  fuii  of  the  lord  of  the 
I  manor  lor  ereiling  it  w/iihout  hik  licence.  i/Jaivi.P.C, 
I  <■  75.  ^  8.  It  was  ancicnily  tie'd,  that  if  a  man  trebled  a 
dove- cote  he  was  f  un.Oisbleat  the  Leet ;  but  it  has  been 
fince  adji'dged  rot  to  be  punithable  in  the  Leet  as  a 
I  cuiitinon  Nufance,  but  that  the  lord  for  this  particular 
Nufance  fhould  have  an  aclion  on  the  cafe,  or  an  alHfe 
r<f  Nufance  ;  as  he  may  forbuDdirig  an  lioufc  tu  the  Nu> 
fanccof  hi*  mill.  5  AV/.  104:  5  Wi.  248.  Ncithertlie 
King,  nor  krd  of  a  manor,  may  licence  any  maii  to  ni.ike 
or  commit  a  Nt  farce.  I  RoU.Mr.  ij8. 

A  brew- houfe  creded  in  fuch  an  inconvenient  place, 
wherein  the  bufincfi  cannot  be  carried  on  without  in- 
commodin;;  the  ncighbouihcod,  may  be  indided  as  a 
I  common  Nufance  ;  and  fo  in  the  hkc  cafe  m^iy  a  glafs- 
;  houfe,  ^c.  1  IJuvA.  P,C,  f.  75.  ^  10.  Where  there 
hath  been  an  ancient  brew-houl'e  time  out  of  mind,  al- 
though in  a  moil  public  ilici't  of  a  city,  this  is  not  any 

NufanGCs 


NUISANCE  II. 


KdfaQce.  becJure  u  iKall  he  fiippofcd  co  be  ereAed 
when  there  were  no  buildings  near  ;  though  if  a  brew- 
houfc  fhoulii  be  now  built  in  any  of  the  high  (Ireets  of 
Laniion,  or  (riding  places,  it  will  be  a  Nufance>  and 
a^ion  on  the  cafe  lies  for  whomfocvcr  receives  any  da- 
mage thereby.  2  Lil.  Ahr.  l\b  :  Pal/n,  536. 

It  hath  been  holden  to  be  a  common  Nufauce  to  make 
{reat  noiies  In  the  night  with  a  fpeaking  trumpet.  Sfra. 
704.  Or  to  permit  a  houfcnear  the  liighway  to  continue 
in  a  ruinous  condition.  Salk.  357.  Or  to  lay  timber  in  a 
public  river,  although  the  foil  on  which  it  is  laid  belong 
to  thf  party  ;  provided  it  obilrofts  the  neccfiary  inter- 
cuurfc.  3  Bjc  Jhr,'.  Stra.  1147.  Or  place  a  float- 
ing dock  in  the  river,  although  beneficial  in  repairing 
ihips.  2  Hazi;k.  P.  C.  c.  75.  §  ti,  in  a.  Or  to  travel 
with  a  cart  on  a  common  pack-way  or  hcrfcway,  and 
by  thus  ploughing  it  up  to  render  the  ufc  of  it  inconve- 
nient. 6  A/ay.  145.  Or  to  put  a  fliip  of  three  hundred 
tons  into  BiUingfgate  dock  i  for  although  it  \t  a  common 
dock,  it  is  only  lor  the  reception  of  fmall  vefTels  freighted 
with  provifions  for  the  LonJon  market.  1  ffanvi.  P.  C. 
'•75'  ^  II-  Or  to  manufafiure  acid  fpirii,  of  fu1phur» 
vitriol,  or  aquA ^'crtii  in  the  vicinity  of  dwelling-houfes. 
I  B;i)r.  j;3.  See  alfo  Jlatt.  13  £.  i.  c.  24:  12  R.  2, 

13  :  2  If.  iSfM.Jt.  2.  joC^.  2.  c.iz  :  31  Geo.  2. 

£.  17,  refpe^ing  Nufances  in  the  cities  of  tonJon  in6 
ff-'fJ?miH/!er. 

But  the  fears  of  mankind,  however  rcafonable,  will 
not  create  a  Nufance  ;  therefore  it  is  no  Nufance  to 
erctl  a  building  for  the  purpofes  of  inoculation.  3  .i^ri. 
4i.  726.  750*  Nor  to  lay  bricks  in  the  river  Thames  iu 
the  party's  own  filherv.  3  Burr.  17-0.  Nor  to  violate  a 
public  law.  BUci.  Ref.  570  [if  it  provides  a  fpccific 
pumihmeni].  Whether  coney  burrrows  are  a  Nufance, 
fee  I  Bun:  259  :  6  Mod.  453  :  1 1  Meti.  7, 

II.  Private  Nusakces  arc  foch  as  afFeft  either 
the  corporeal  or  incorporeal  hereditaments  of  an  indi- 
vidual . 

FitJ,  As  incorporeal  herecitamenis.  If  a  man  builds 
a  houfe  fo  clofe  to  mine  th:it  his  roof  overhangs  my  roof, 
and  throws  the  water  oti''  his  roof  upon  mine,  this  is  a 
Nufance,  for  which  an  aflion  will  lie.  F,  N.  B.  184. 
Likcwife  to  erccl  a  houfe  or  oilier  building  fo  near  to 
mine,  that  it  oblhufts  my  anticnt  lights  and  windows,  is  a 
Nuf:tnce  of  a  fimilar  nnture.  9  Rep.  ;8.  But  in  this  lat- 
ter cafe  it  is  ncceffary  that  the  windows  be  ai:r:tftt ;  that 
i>,  have  fublilled  a  long  time  without  interruption,  other- 
wife  there  is  no  injury  done.  [This  lime,  by  modern 
praflicc,  is  now  fettled  at  an  uninterrupted  enjoyment  of 
twenty  years.]  For  he  hath  a&  much  right  to  build  a 
new  edifice  upon  his  ground  as  I  have  upon  mine,  fince 
every  man  m&y  ere£t  what  he  pleafes  upon  the  apright  or 
perpendicular  of  his  own  foil,  fo  as  not  to  prejud'ce 
what  has  long  been  enjoyed  by  another  ;  and  it  was  my 
folly  to  build  fo  near  another's  ground.  Cro  Eliz.  118: 
459.  Alfo  if  a  ptrfon  keeps  his  hogs,  or  otiier 
noifome  animals,  fo  near  the  houle  of  another  that  the 
jtench  of  them  incommodes  him,  and  makes  the  air  un- 
wholefome  [or  renders  the  enjoyment  of  life  or  pro- 
perty uncomfonsble],  this  is  an  injurious  Nufance,  as  it 
tends  to  deprive  him  of  the  ufe  and  benefit  of  his  houfc. 
g  Rip.  58  ;  I  Btt'-r.  337.  A  like  injury  is,  if  one's  neigh- 
bour fcts  up  and  excrcifw  any  offcnfive  trade  >  as  a  tan- 
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ner's,a  tallow-chandler*;, or  the  like;  for  though  thcfe 
are  lawful  and  ncceflary  trades,  y«t  they  fliould  be 
exercifcd  in  remote  places  ;  for  the  rule  is.  utere  ru», 
bt  aiienum  mn  l<rJas ;  this  therefore  is  an  a^ionable 
Nufance.  Cro.  Car.  510.  So  that  the  Nufances  which 
affcdla  man's  JiMelhrtg  may  be  reduced  to  thefc  three  j 
I .  Overhanging  it,  which  is  alfo  a  fpccies  of  trefpafs, 
for,ycuJus  tjl  fslantt  ejus  eji  ufque  ad  calum.  2-  Stopping 
ancient  lights ;  and,  3.  Corrupung  the  air  wi:h  noifomo 
fmclls  ;  for  light  and  air  arc  two  indil'pen fable  rcquifite« 
to  every  dwelling.  But  depriving  one  of  a  mere  matterof 
pleafure.  as  of  a  fine  profpe^,  by  building  a  wall,  or  the 
like ;  this,  as  it  abridges  nothing  really  convenient  or 
nccelTary,  is  no  injury  10  the  fufferer,  and  is  therefore 
not  an  actionable  Nufance.  g  Rep.  5S  :  3  SaU.  24.7, 
459  :  Cro.  Eliz.  1 18. 

As  to  Nufance  to  one's  lands  \  if  one  ereAs  a  fmelt- 
ing-houfe  for  lead  fo  near  the  land  of  another  that 
the  vapour  and  fmokc  kills  his  corn  and  grafs,  and  da- 
mages his  cattle  therein,  this  is  held  to  be  a  Nufance. 
I  Rait.  Abr.  89.  And  by  confequcnce  it  follows,  that  if 
one  docs  any  other  acl,  in  itfelf  lawful,  which  yet  being 
done  in  that  place  occeifarily  tends  to  the  damage  of 
another's  property,  it  is  a  NufiiKce  ;  for  it  is  incumbent 
on  him  to  6nd  fomc  other  place  to  do  that  act  where  it 
will  be  lefs  otfcnfive.  So  alfo  if  my  neighbour  ought 
to  fcour  a  ditch,  and  Joos  net,  whereby  my  land  is 
overflowed,  this  is  an  actionable  Nufance.  Halt  on 
F.  A'.  B.  +77. 

With  regard  to  ether  corporeal  hereditaments ;  it  is  a 
Nufance  10  tlop  or  divert  water  that  ufcs  to  run  to  ano- 
ther's meadow  or  mill.  F.  B.  184.  To  corrupt  or 
poifon  a  water -courlc,  by  crcding  a  dye-houfe,  or  a 
lime  pit,  for  the  ufc  of  ti  sdc,  in  the  upper  part  of  the 
ftrcam.  g  R^P-  59;  2  R»i'.  A&r.  i^i .  Or.in  iliort,  to  do 
any  act  therein,  that  in  its  confequenccs  mull  neccffarily 
tend  to  the  prejudice  of  one's  neighbour.  3  Comm.  c.  13. 

Secondly,  As  10  inccrperetil  hereditaments.  If  I  have 
a  way  annexed  to  my  eltaEC,  acrofs  nnother's  lands,  and 
heobftrutfls  me  in  the  ule  of  it  cither  by  totally  flopping 
it  or  putting  logs  jcrofs  it,  or  ploughing  over  it,  is  a  Nu- 
fance ;  for  in  the  iirfl  cafe  I  cannot  enjoy  my  right  at  all, 
and  in  the  latter  I  cannot  enjoy  it  fo  commodioully  as  I 
ought.  F.  A'.  B.  1^3  :  2  Ra/l.  Mr.  140.  Alfo  if  1  am 
entitled  to  hold  a  fair  or  market,  and  another  perfon  feis 
up  a  fair  or  market  fo  near  mine  that  he  does  me  a  pre- 
judice, it  is  a  Nufance  to  the  freehold  ivhich  I  have  in 
my  market  or  fair.  F.  N  B.  I48:  2  Roll,  Ahr.  140. 
See  this  Diflionary,  title  Market. 

If  a  ferry  is  erefled  on  a  river  fo  near  another  antient 
ferry  as  to  draw  away  its  cuftom,  it  is  a  Nufance  to  the 
owner  of  the  old  one.  For  where  there  is  a  ferry  by 
prefcription,  the  owner  is  bound  to  keep  it  always  in  re- 
pair and  readincfs,  for  the  cafe  of  all  the  King's  Sub- 
jeds  ;  otherwife  he  may  be  grievoufly  amerced :  it 
would  therefore  be  extremely  hard  if  a  new  ferry  were 
fulFcied  to  fhare  his  prohts.  which  does  not  alfo  lhare 
his  burden.  2  RcU.  Mr,  I40.  But  where  the  rcafoo 
ceafes,  the  law  alio  ceafcs  with  it ;  therefore  it  is  no  Nu- 
fance to  ered  a  mill  fo  near  mine  as  to  draw  away  the 
cuftom,  onlefs  the  miller  alfo  intercepts  the  water, 
Neither  is  it  a  Nufance  to  fet  up  any  trade,  or  a  fchool, 
in  a  neighbourhood  or  rivalfhip  with  another ;  for  by 
fuch  emulation  ihc  public  are  like  to  be  gainers ;  and 
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]f  the  new  mill  or  fchool  occafion  t  damage  to  the  old 
one,  it  is  damnum  ah/jne  injuria.    Halt  en  f.  N.  B.  184. 

The  flopping  up  a  way  leading  fiom  hcul'cs  to  Unds, 
fuiFcring  the  next  houfc  to  decay  to  the  d.:rn3g.;  of  my 
boufe  ;  and  Tctcing  up  or  making  a  Koufe  of  ofitc;»  lime- 
pit,  dye-houfc,  lao  houfc,  or  buichcr's  fliop,  is'c  anJ 
uBng  tlicm  fo  near  my  houfc  that  the  faicU  ar.noys 
me,  or  \s  inTeAious  ;  or  it"  ilicy  hurt  my  land*  or  trec&,cr 
the  corruption  uf  the  watci  of  lime  pits  fpoiU  my  waicr 
or  dcflroys  fifli  in  a  river,  C3't.:  thefet  ai:d  the  other 
evilj  already  enumerated,  arc  in  general  privutc  Nu- 
fances.  3  hj}.  zy  :  5  Rtp,  101  ;  9  Rcj^.  54  ;  I  RUl. 
Jbr.  88  :  2  Roll.  140  :  1  Dan-u.  Ahr.  173. 

)A  plaintiff  was  poflcHcd  of  an  houfe  bvhereiii  he  divell- 
«d,  and  the  defendant  built  a  brew-houfe,  (5V.  in^which 
he  burnt  coal  fo  near  the  houfc,  that  by  the  ftink  ar.d 
fmoke  he  could  not  dwell  there  without  danger  of  I<i> 
health  ;  and  it  was  adjudged,  that  the  aflion  lay.  though 
a  brew  houfc  i»  ncccfTary,  and  fo  is  burning  coal  in  1;. 
HaiUn  135.  If  a  pcrfon  melt  lead  fo  near  the  clofe  of 
enother  that  it  injures  his  grafi  there,  whereby  cattle 
«re  lofl ;  notwithdandiug  thii  is  a  lawful  trade,  and  for 
the  benefit  of  the  nation,  action  lies  againfl  htni ;  for  he 
ought  to  ufe  his  trade  in  aaiic  places,  fo  as  110  damage 
may  happen  to  the  proprietors  of  the  land  adjoining, 
ff  Roll.  Mr.  140. 

Building  a  fmith's  forge  near  a  man*^  houfe,  and 
making  a  noife  with  hammers,  fo  that  he  could  not  Hecp, 
was  held  a  Nufance,  for  which  aflion  lies ;  although  the 
fmith  pleaded  that  he  and  hi$  fervants  worked  at  feafon- 
abl=  times ;  that  he  had  been  a  blackfmiih,  and  uleJ  the 
trade  above  twenty  years  in  that  place,  and  fct  up  his  . 
forge  in  an  old  room,  is'c.  For  though  a  fmi:h  is  a  nc- 
ccfl^ry  trade,  and  fo  is  a  lime  burner,  and  a  hog. mcr-  I 
chant ;  yet  ihefc  trades  mutl  be  ufcd,  fo  as  not  to  be  in-  I 
jurious  to  the  neighbours.  1  Lufiv.  60. 

But  if  a  fchoolmader  keeps  a  fchool  fo  near  the  Audy 
of  a  lawyer  by  profcHlon,  that  it  is  a  dillurbancc  to  him  ; 
this  is  not  a  Nufance  for  which  aflion  may  be  brought. 
H'eocfj  In/?.  ^jS.  An  inn-keeper  brought  an  aitton  on 
the  cafe  againlt  a  pcrfon  for  creeling  a  tallow  furnace, 
and  melting  linking  talloA'  fo  near  bis  houfc  that  it  an- 
noyed his  gueflt,  and  his  family  became  unhealthy  ;  and 
adjudged  that  the  action  lay.  Cro  Car.  367.  So  where 
a  pcrfon  kept  a  boglly  near  a  man^s  parlour,  whereby  he 
loJl  the  benefit  of  it.  1  Roll.  Ahr,  140. 

Vet  it  is  fiitd  to  be  no  Nufance  to  a  neighbourhood  fur 
a  butcher  or  chandler  to  fet  up  their  trades  in  houfes 
amongll  them  ;  bu;  it  may  be  by  fuch  tradrfmen  laying 
flinking  heaps  at  their  door;  ;  in  o:hcr  cafes  the  neccluiy 
of  the  thing  fhill  difpjnfe  with  the  ooifomcnefs  of  it. 
Pitjib.  5  Jac.  t.  S.  R.  If  :i  mail  have  a  fpout  falling 
down  from  his  houfe,  and  another  pcrfon  end  any  thing 
above  it,  that  the  water  cannot  fall  as  tt  did,  hut  ti 
forced  into  the  houfe  of  the  plainiiiT,  and  rots  the  tim- 
ber ;  it  is  a  Nufance  aiSttc-niblc.  1^  £.  3  :  z  Raj'J-  ALi . 
I40.  And  in  trel'pafs  ftr  a  Nufanc:,  in  caofing  (linking 
water  in  the  defendant's  yard  to  run  to  the  walls  of  the 
plaintiff's  houfe,  and  piercing  them  fo  that  Ic  ran  ii.to 
his  cellar,  tjic.  judgment  was  given  for  the  plaintilF. 
Han/,  60. 

311.  As  common  or  public  Nufances  are  fucli  iacon- 
venieni  or  troublefpmc  olTcnCcs  which  annoy  ihe  whole 
Vol.  II.  ^ 


I  community  in  general,  and  not  merely  fame  furticuUr 
perfon,  they  arc  ihcrefuTc  int^ifluSfe  only,  and  not  aSiin- 
ablt\  as  it  would  be  unrcafon^iblc  to  multiply  fuits  by 
giving  every  man  a  fcparaie  right  of  allien  for  what 
damnitiei  him  in  common  only  with  the  rell  of  hi)  fel- 
low fubjc^ls.  4  ComKf.  c.  t  J.  /.  167  ;  5  Rtp.  73  :  i  hjl^ 
56;  I  >>«/.  208.  And  as  the  Law  gives  no  private  re- 
medy for  any  thing  but  a  priv;kte  wrong,  therefore  no 
I  aflion  lies  for  a  public  or  common  Nufance.  but  an  in- 
j  diklment  only  ;  becaufe  the  damage  being  commonto  all 
,  the  Kitig*5  Subjects,  no  one  can  ilTign  his  particular  pro- 
portion of  it,   J  Comm.  c.  13.  /.  219.   For  this  rfafon 
j  no  pcrfon  ii;Hui  j1  or  corpcrutc  tan  have  an  adVon  for  a 
I  public  Nufance.  or  punlfh  tt ;  but  only  the  King  m  his 
public  capacity  of  fuprcmc  governor  and  /«;/r/.i.-vt7/tf/  of 
'  the  kingdom,   f^au^h.  341,  2.  Vet  this  rule  admiu  of 
one  exception  ;  where  a  private  pcrfun  fufl'ers  fome  ex- 
traordinary damigc  be)ond  the  reft  of  the  King's  Sob- 
jc^ls  by  A  public  Nufance,  in  uhich  cafe  he  (ha;l  have 
I  a  private  faitii.i^lion  by  aftlon.    As  if  by  means  of  a 
'  ditch  dug  :icrofs  a  public  way,  which  is  a  common  Nj- 
1  fance,  a  man  or  hii  horfe  fuff»:r  an  injury  by  falling 
I  therein  ;  there,  for  this  particular  damage,  which  is  not 
cummon  to  others,  the  patty  fhall  have  his  a^ion. 
I        56  :  5  R^p.  7j.  So  if  by  rc.ifon  of  a  pit  dug  in  a 
highway,  a  man  for  whofe  life  I  held  la:idi  is  drowned ; 
I  or  my  fervant  falling  into  it  receive*  injury,  whereoy  1 
J  lofc  his  fervicc,  (ifr.  ;  for  this  fpccial  d.im:.ge,  which  is 


not  common  to  other  perfons,  afUon  lies.  4  Rep.  18  : 
5  7i  •  4+^  •   ^<^"£^^'  VM  •  *  fi^i/f' 

344.  But  a  modern  authority  fays,  the  injury  mad  be 
diredl ;  and  nut  confequcntial,  as  by  being  delayed  in  a 
journey  of  importance.  Bull.  N.  P.  r.  5.  p.  z6.  But  fee 
I      7.  /.  78.  And  where  the  inhabit.int,s  of  a  town  had  by 
I  cullom  a  watering  place  for  their  cattle,  which  wai 
i  flopped  by  another,  it  has  been  held,  that  any  inhabitant 
might  have  ana^ion  againfl  him,  otherwifc  they  would 
be  without  remedy  ;  becaufe  fuch  a  Nufance  is  not  com- 
mon to  all  the  King's  Subjefls,  and  prcfentable  in  the 
leet,  or  to  be  redreiTcd  by  prcfentmcnt  or  tndidment  in 
the  quarter  fefllons.  5  Rep.  73  :  9  Rep.  103. 

Alfo  if  a  man  hath  abated  or  rtrmoved  a  Nufance 
which  olTended  him  ;  in  this  cafe  he  is  entitled  to  no  ac< 
tion,  for  he  had  choice  of  two  remedies :  cither  withoiit 
fuit  by  abating  it  himfclf  by  his  own  mere  and  au- 
thority, or  by  fuit  in  which  he  may  both  recover  di- 
m.iges,  and  remove  it  by  the  .lid  of  t!ie  law  ;  but  hav- 
ing made  hi>  eleiflion  of  one  remedy,  be  is  toially  fJre- 
cluded  from  the  ot^er.  %  Comn.  r.  1^.  p.  210,  cites 
9  Rip.  55.  Sec  aIfo/.A'.5.  185  :  2  RJl.  Abr.  74;.  Bjtt 
this  apparently  admits  of  fome  qualincation ;  lor  tb6 
party's  rightof  a^ion  might  attach  before  the  removal: 
and  in  another  cafe  it  is  (aid.  There  is  a  difTere nee  be- 
tween an  afUfc  for  a  Nufance,  and  an  aflion  on  the  cafe 
(fee  fsj}-)',  for  the  6rft  is  to  abate  the  N-^rantc,  but 
the  lalt  is  not  in  abate  it,  but  to  recover  d.fm.:ge-t ; 
therefore,  if  the  Nafance  be  rejmoved,  the  plaintiff 
is  entitled  to  his  damages  which  accrued  before;  and 
though  it  is  laid  with  a  csutmuaitiis  for  a  lougcr  rime 
than  the  phiintiff  can  prove,  he  fhall  have  damages  for 
what  he,  can  provc>  before  the  Nufance  was  removed. 
2  McJ.  253.  .  ^ 

This  abatement  or  removal  of  Nufances  is  cLifTed  by 
BUtkJlaat  among  the  fpecics  of  :t:mcdyf  allowed  by  l.iw, 
U  a  •  ■  thfoogh 
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tKrOUgh  thr  mere  act  of  O.i'  party  injiited.  3  C^mm. 
<.  I.  Thij  .ibatcinent.  rsmoving,  or  taking  a*sy,  may 
be  performed  by  the  parly  Aggrieved  by  the  Nufancc, 
fo  as  )ie  commit)  no  not  in  the  dumg  it-  ;  Rtf.  ici : 
y 5^.  If  a  tioiiiV  Of  wait  w  ereil«d  fo  near  to  mine 
that  it  Aops  my  atvcieni  light:,  which  is  a  fl'/^'.*//  Nu- 
fanM,  I  may  enter  my  neighboar's  lands,  and  peace- 
ably pull  it  down.  SaHt.  459.  Or  if  a  new  gate  be 
erened  acrofv  the  public  highway,  which  is  a  (i^imTn 
Naljncc^  any  of  the  King**  Sabjeth  pacing  that  way 
may  cut  it  down,  and  deiUoy  it.  Cro.Car.  184.  And 
the  rcafon  why  the  bw  allows  this  private  and  fum- 
niary  melhoJ  of  doing  one'>  fclf  jufticc,  i>  becaufe  in- 
juries of  this  kind,  which  obitrufl  or  annoy  fucb  things 
as  are  '  daily  convenience  and  ufe,  require  an  immediate 
riimedy ;  and  cannot  wait  for  the  flow  progrefs  of  the 
ordinnry  (orm'-  of  juliice.   3  Comm.  6. 

With  rcfpeill  to  the  redrelling  of  Pn-jaie  Na/anca  by 
due  courlc  of  law  ;  the  reraedic*  by  fuit  are  ; 

1.  By  aAion  on  the  cafe  for  damages  ;  in  which  the 
party  injured  fhall  only  recover  a  iait«faflion  for  the 
injury  fullained,  but  cannot  thereby  remove  the  Nu- 
fancc. Indeed  every  continuance  of  a  Nufincc  15  hcM 
to  be  a  freih  one.  and  therefore  a  frclh  ailion  wilt  lie, 
and  very  exemplary  damages  will  probably  be  given, 
if,  after  one  vcrdici  againil  him,  the  defendant  hai  the 
hardincfs  to  continue  tt.  2  Ltcn.  pi.  izg:  Cro.  EJiz..  ^oi. 
Yet  the  founders  of  the  law  of  EnglaxJ  did  not  rely 
upon  probabilities  merely  in  order  to  give  relief  to  the 
injured  ;  they  have  therefore  provided  two  other  adlons, 
the  afTifc  of  Nu/an:e,  and  the  writ  of  quoJ ptrrmtta:  fro- 
!}rrnerf  ;  which  not  Only  give  the  plaintitf  fatisfaf^on  for 
^hi*  injury  part,  but  alfo  llrikc  at  the  root,  and  remove 
the  caufc  itfclf,  the  Nufancc  that  occationed  the  injury. 
Theft  two  aftions,  however,  can  only  be  brought  by  the 
tenant  of  the  freehold,  fo  that  a  leUce  for  years  is  con- 
fined to  hii  a^lion  upon  the  cafe.  Fin^h  L.  289. 

2.  A^aJJift  ^  A"«y^^'"' "  a  w»  ^vlicrcin  it  is  rtateJ, 
that  the  party  injured  complains  of  fome  particular  fail 
done  aJ  necunttntum  liBcri  untnunti  fui  ^  and  therefore 
commanding  the  ShcrifF  to  fummon  an  afGfe,  that  is  a 
jury,  and  view  the  prcmifcs,  and  have  lliem  at  the  next 
commifCon  of  aiBfes,  that  julUce  may  be  done  therein. 
F.  H.  B.  183.  And  if  the  afUfe  is  found  for  the  plaintiff, 
be  Jball  have  jjdgment  of  two  things  :  irt.  To  have  the 
Nufance  abated  ;  and  ad.  To  recover  damages.  9  Rt;. 
55.  Fornitrly,  an  aflife  of  Nufance  lay  againil  the  verv 
wrong. doer  himfelf  who  levied  or  did  the  Nufance,  and 
did  not  lie  againll  any  perfon  to  whom  he  had  attL'ned 
the  tenements  xvhcreon  the  Nufance  was  ficuaied.  This 
was  the  immediate  reafon  for  making  that  equitable  pro- 
vilion  in  /<ir.  2.  13  £.  i.  r.  24.  for  granting  a 
iim'iLr  writ,  ia  £u/a  cutyhn.U,  where  do  former  precedent 
was  to  be  found.  Tne  tbtute  gives  the  form  of  a  new 
writ  in  this  cafe,  which  only  differs  from  the  old  one  tn 
Aating  that  the  wrong-doer  and  the  alienee  both  raifed 
the  Nufancc.  Ft  r  every  continuation,  as  was  before 
faid,  14  a  frclh  Nufance. 

3.  Before  thi;  ftatute  the  p^rty  injured, upon  any  ali- 
enation of  the  land  wherein  the  Nufancc  was  fct  up,  was 
driven  to  his  qucJ  ptrmtttat  frafitrntrty  which  is  in  the 
nature  of  2  writ  of  right,  and  thcrclbre  fubjcfl  to 
greater  delays,  t  Inft.  405.  Thii  is  a  writ  commanding 
i*ie  dc^T.d2nl  «  ftrmit  tbt  flainttj  u  abatt  the  Ngfar.ce 
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f  complained  of,  and  onUTi  he  fop^rr.iti,  to  fummon  Mn 
j  to  appear  in  Co-irt,  and  ibew  caufe  why  he  will  001. 
I  r  A'.  B.  \  And  this  writ  lies  as  we!!  for  the  alienee 
■  of  the  party  firft  injured,  a«  again-l  the  alienee  of  the 
I  pirty  fird  injuring,  as  hath  been  determined  by  all  the 
1  Jodi^es.  J  ktp.  loo,  I.  And  the  plaintiff  (hall  have 
'  judgment  therein  to  abate  the  Nufance,  aiwl  to  recover 
I  damages  agaiofl  the  defendant. 

I      Both  thefe  anions  of  o§ifi  ^  TCu/anct  and  of  queJ 
\  p/rmi!tat  prcJffrnfTi  irc  now  oai  of  ule,  and  have  given 
j  way  to  the  ai^tion  on  the  cafe  ;  in  which,  as  wa;  before  ob- 
ferved,  no  judgment  can  be  had  10  abate  the  Nufance, 
'  but  only  to  recover  damages.    Yet  as  therein  it  is  not 
I  occeiliry  that  the  frechoM  fltould  be  in  the  plaintiff  «nd 
.  defendant  refpectively,  as  it  muft  be  in  thcfe  real  actions, 
but  i;  is  maincair.able,  by  one  who  hath  poflcflion  only 
againil  another  that  fiath  lilte  poHefBQn,  the  proccfs  is 
therefore  eiiier.  and  the  effeil  will  be  much  the  fame, 
unlcfi  a  man  has  a  very  obftinate  as  well  as  an  ill-na- 
tured neighbour,  who  had  rather  continue  to  pay  da- 
j  mages  than  remove  his  Nufance ;  for  in  fuch  a  cafe» 
recourfe  muft  at  lafl  be  had  to  the  old  and  fure  re- 
medies, which  will  eifcdually  conquer  the  defendant** 
pen-crfenef*,  by  fending  the  Sheriff  with  his  pc^e  f»- 
mitatuit  or  power  of  th£  coonty,  to  level  it.  3  Commm 

C.  13.  p,  220 — 222. 

It  IS  faid  both  of  a  common  and  private  Nufance, 
that  they  may  be  abated  or  removed  by  thofc  who  are 
prejudiced  by  them  ;  and  they  need  not  (lay  to  profecatc 
.  for  their  removal.  2  VL  Ahr.  244 :  ft'ocJ's  Inft,  443. 
\  Alio  if  a  houfc  be  on  the  highway,  or  a  houfe  hang  over 
the  ground  of  another,  they  may  be  pulled  down  ;  but 
no  man  can  julHfy  the  doing  more  damage  than  is  ne- 
ceffary,  or  removing  the  materials  farther  than  requifite, 
I  Ha^vk.P.C.  c.  75,76:  Sira  63o. 

Where  two  houfcs,  one  whereof  is  a  Nufancc  to  the 
other,  come  both  into  one  and  the  fame  liand,  the  wrong 
is  purged.  Sec //ii.  131. 

An  aClion  lies  for  hindering  the  whotcfome  air,  and 
alfo  for  corrupting  the  air.  g^r/.  58.   And  by  an  old 
ftat.  12  R.  2       13,  which  if  not  ai\uatly  or/shut  is 
now  entirely  difregarded,  none  Oiall  C'H  any  garbage^ 
dung,  or  ^Ith  into  ditche;,  waters,    or  other  placet 
within  or  near  any  city  or  town;  00  pain  of  puniflimcnt 
by  the  Lord  Chancellor  at  difcretion.  as  a  Nufance. 
\      On  the  principle  that  the  continuation  of  a  Nufance 
I  as  it  were,  a  new  Nufance;  where  a  Nuiancc  is  ercftfj 
I  in  the  lime  of  the  dcvifor,  and  ccntinui.J  afterwards  by 
the  devifee,  aAion  may  be  maintained  ag.iinft  the  latter. 
z  Lion.  129:  Cro.  Car.  211.   But  a  plaintiff  may  de- 
ciire  bjih  ways,  one  for  ercfling  and  continuing,  the 
other  for  continuing  only,  though  the  latter  method  ia 
fufEcicnt  in  any  caie.  'J.  M. 

If  one  hath  freehold  land  adjoining  to  the  highway, 
and  he  ciicrojch  part  of  the  way,  a:. d  Iiy  lands  to  ir, 
and  then  dying,  it  comes  to  his  heir  ;  if  he  continues  it, 
though  be  do  nothing  clfe,  he  may  be  i  iiiAed  for  the 
continuance  of  the  Nufance.  RbU.  Ah.  137.  A  man 
erects  a  Nufance,  and  then  lets  it  ;  the  contiruancc  by 
the  Icffec  has  been  held  a  Nufance,  and  that  ailion  liei 
againfl  him.  Cra.  Jac.  373:  iVwr  313.  But  it  is  faid 
in  another  cafe  of  this  nature,  that  admittiikg  the  plain- 
tiff might  have  an  aOife  of  Nufance  againfl  the  builder, 
the  IcfTor,  he  cannot  hate  an  a^ion  ngainU  his  letree* 

becaofc 
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becaure  it  would  be  wafte  in  him  to  pull  it  down;  but 
the  plaiinift^  miy  abate  the  Nufar.ce  {landing  on  his  own 
ground  ;  yet  where  the  thing  done  ii  a  Nufance  f^r 
iiterval/a,  1%  a  pipe  or  gutter,  aflion  lies  againtt  the 
kir-'C,  becaufe  every  running  is  a  frcfh  Nufancc;  and 
if  a  man  have  a  way  over  the  ground  of  another, 
and  fuch  other  Hops  thai  way,  and  then  demifcs  the 
ground,  an  aflion  lies  againfl  the  letTee  for  continuing 
this  Nufance.  i  MeJ.^^:  3  SaU.  148- 

If  a  pcrfon  affigns  his  Icafe  with  a  Nufance.  afllon 
lies  a^ainft  him  for  continuing  it,  becaufe  the  Umc  was 
translcrred  with  the  original  wrong,  and  his  alignment 
confirms  the  con;inuance;  befidct  he  hath  a  rent  as 
confideration  fv  r  the  continuance,  therefore  he  ought  to 
anfwer  the  daoiages  occafioned  by  it.  s  Sali.  460 : 
iC«.  172,  555. 

A  Nufance  in  a  church -yard  is,  properly,  of  eccle- 
fiaftical  cognifanc.  dirwtw  i^z.  If  a  man  ftraiien  a 
way  only,  and  do  not  ilup  it  up,  aflion  on  the  cafe  licth  ) 
not  aJElc  of  Nafaoce.  }j  it.  6.  (,  26.    But  for  floppiiig 


fttch  wiy,  belonging  to  a  freeho'd  tenement,  an  afllfe 
will  lie  ;  and  where  one  may  have  allifc  of  Nufance  for 
an  injury  to  his  way,  there  he  (hall  not  have  ad^ion  of 
trcfpafs.  19  H.  6.  f.  29:  2  S&ip.  Mr.  ^6^.  Thismeinf 
Ircfpafs  'ji  et  armh,  but  an  aflton  upon  the  cafe  will  un- 
dojbtcdty  lie.  J.  M. 

Writs  of  Nufance,  called  vicantitl,  are  to  be  made  at 
the  election  of  the  plaintiif,  determinable  before  the  jof- 
tices  of  either  bench,  or  the  jutHces  of  affife  of  the 
county,  being  in  nature  of  aflifcS,  iifc.  6  R.  2.  c.  j. 

See  further  on  this  fubjeA  ^in.  Ahr.  VM\cNu/an(t :  anA 
this  Di^iunary,  title  High^'.va)!. 

NUTMEGS.  Nuat  my'ti/fe,]  A  fpice  w<:ll  known« 
mentioned,  among  fptccs  Uiac  are  to  be  garbled,  in  tlu 
ftatutes  impofing  »  duty  on  their  importation. 

NU I  KIMENTUM,  NouriJhmcnt,  particularly  ap 
plied  to  breed  of  cattle.  Paraeh.  Anti^.  401  ■ 

NY  AS.  \tditri*i  sctipiieri]  A  hawk,  or  bird  of  prey. 
litr.  Dm. 


A  T  M 
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OTiic  fcven  /iK:iph.r.ti,  or  alicrnatc  hvran  of 
^  fcvcn  vcrfei,        fung  by  the  choir  in  ihc  time 
ofJiivent,  wakcaHcd  O.  from  beginning  with  fuch 
exclamation.    In  the  (Uiuies  of  St,  PauJ'i  church  in 
LonJon,  ihcrc  is  one  chriptcr,  Dt  fatiind^  O.  Libtr  Sla- 
ut.  m.  f.  86. 

.  OATH,  Sm.  £e/A.  Ut.  yt.ramtntum.]  An  affirmation 
or  denial  of  any  tiling,  before  one  or  moie  perfoni  who 
have  authority  toadmintfter  the  fame,  for  the  difcovcry 
and  advancement  of  truth  and  right,  calling  Gcd  to  wh- 
rtefs  thai  the  tellimony  is  true  :  therefore  it  it  termed 
Sacramtnfum,  a  huly  band  or  tie :  it  is  called  a  cor- 
poral Oath,  becaufe  the  witncfi  when  he  fwcu*  lays  his 
right  hand  on  the  Holy  Evangclifts,  or  New  TcfUinem. 
3  Inji.  165. 

There  arc  feveral  forts  of  Oaths  in  our  law,  wz.  Ju- 
ramtntum  prom:j^iHis, ^\itxc  Oath  is  made  either  todo.or 
rot  to  do,  fuch  a  thing  :  jMramauum  furgatismt,  when 
a  perff-n  ij  charged  with  any  matter  by  bill  in  Chancery, 
lie.  JuravuriiKm  prchatianis,  where  any  onc  is  produced 
as  a  witnef).  to  prove  or  difprovc  a  thing  :  and  Jura- 
miitum  iriaiisnif,  when  any  pcrfoDS  are  iwom  to  uy  an 
iffuc,  l^c.  2  Stif.  11 81. 

All  Oaths  mud  be  lawful,  allowed  by  the  Common  Law, 
or  fomc  ilacute  ;  if  they  are  adaiinirlcred  by  pcrfons  in  a 
private  cap.-ci!y,or  not  duly  authorized,  they  arc 
Hon  juJttr,  and  void  ;  and  laofe  adminirtcriog  them  are 
guilty  of  a  high  contempt,  for  doing  it  without  warrant 
•flaw,  and  punilhable  by  tine  and  imprifonmeoi.  3  Su/i. 
16s  :  4  inJi'  Z7S  :  2  Roil'  Mr.  357. 

One  who  was  to  tc'ity  on  behalf  of  a  fcloo,  or  pcr- 
fon  indifled  of  trcafon,  or  other  capital  cficncc,  upon  an 
indtflment  a:  the  King's  fuil,  ccuM  not  formerly  be  exa- 
mined on  his  Oath  for  :hc  prifoncr  agalull  the  King  ; 
though  he  migh:  be  examined  without  Oath :  but  by 
Jict.  1  Ann.  fi.  3.  9,  witncffes  on  behalf  of  the  pri- 
foorr  upon  indrClmcnts  arc  to  be  f*xirn  10  dcpofc  the 
ttuth,  in  fjch  manner  as  witncflcs  for  the  King  ;  and  if 
conviflcd  of  wilful  perjury,  iT.all  fuff^r  the  pujiilhmcnt 
inQiflcd  for  fuch  cliencc*.  The  evidence  for  the  dc- 
lerdan:  in  an  appeal,  whether  capiul  or  not,  or  on  in- 
diftmcr.t  or  information  for  a  mifdemeanor,  was  to  be 
on  Oaih  before  this  flatute.  2  Hanvk.  P.  C. 

A  pcrfon  %vho  h  to  be  a  witncfs  in  a  caufc  may  have 
two  Oaths  niven  bjm,  one  to  fpeak  the  truth  to  fuch 
things  as  the  Court  (hall  a(k  him  concerning  himfelf,  or 
OthcMhings  which  arc  not  evidence  in  the  caule;  the 
other  to  give  leftimony  in  the  caufc  in  which  he  is  pro- 
duced  35 1  wicncf} :  the  former  is  called  the  Oath  upon  a 
wrer  {I'rai}  dtrt. 

If  Oith  be  made  againft  Oath  in  a  caitfc,  it  i>  a  non 
li^utt  to  the  Coon  fthich  Oath  is  uue  ;  and  in  fuch  cafe 


the  Court  will  uke  that  0.ub  to  be  true,  which  is  to 
affirm  :»  vcrdid,  judgmtni,  L^f.  as  it  tends  to  the  expe- 
diting uf  ju(li:c.  2  tiL  Air.  247. 

A  vol  jnliry  Oath,  by  ccofent  and  agreement  of  the 
piTtirs,  is  lawful  as  well  a*  a  compulfory  Oath  ;  ar.d  in 
fuch  cafe,  if  itb  to  do  a  fpiritual  thing,  and  the  p-ttty 
fail,  he  is  fuabic  in  the  Ecclcfiaftical  Court,  fro  Isjlone 
Jidti ;  if  to  do  a  icmpo'al  thing,  and  "he  fail  therein, 
he  may  be  punilhed  in  B.R.  Adjudged  on  aiTumpfit, 
where  if  the  dcfrndant  would  make  Oath  before  fuch  a 
pcrfon,  the  plaintiiF  promifcd,  Wr.  Cro.  Car.  486: 
3  Sali.  24B. 

By  the  Common  Law.  officers  of  jaOice  are  bound  to 
take  an  Oath  for  the  due  orecution  of  juflicc.  Trin.  it 
Car.  I,  B.  R.  Though  if  promifibry  Oaths  of  officer* 
are  broken,  they  arc  not  punifhrd  .is  perjuries,  like  unto 
the  breach  of  afTcrtory  Oaths ;  but  their  offences  ought 
to  be  pi'.nifhed  with  a  fcvere  fine,  is^.-.  InJi.  412. 

Ancierilv.at  the  end  of  a  legal  Oath,  was  added.  So 
hilp  ait  God  at  his  h^l-;  dsmt^  1.  c.  judgment ;  and  our 
anccHors  did  believe,  that  a  man  could  not  be  fo  wicked 
to  call  God  to  witnrfs  any  thing  which  was  not  true;  but 
that  if  any  one  fhould  be  perjured,  he  mull  continually 
expeft  that  God  would  be  the  revenger  :  and  thence  pro- 
bably puT^etiem  of  ctiminals,  by  their  own  Oaths,  and 
for  great  off  ences  by  the  Ostht  of  othcn,  were  allowed. 
Maoijb.  Ub.  2.  f.6:  L^y.  lien.  1.  r.  6). 

OATHS  TO  TH  E  Gove  a  K  M  EN  T.  By  M^s^KaChttr/a, 
the  Oaths  of  the  King,  the  Bilhops,  the  King's  Counfel- 
lors,  ShcrilTs,  Mayors,  BaiiitTv,  Lr*^.  were  appointed. 
The  Oathk  of  the  Judges  of  both  beeches  ;  and  of  the 
Clerks  inChancery,  and  the  CurGiors,  were  ordained  by 
/iat.  iSft/.  3.^.4:  andfeey/af.  14  £.  3.^.  1.  f.  5. 

Ecclcfiailicaf  pertons  are  required  to  take  the  Oaths  of 
Supremacy,  Iffc.  And  clergymen  nrt  taking  the  Oath5, 
on  their  refufal  being  certified  into  S.  R.  t^c.  do  for  a 
fecond  offence,  incur  the  penalties  oi prartbuire  :  >ee Jiat, 
I  £//;;.  f.  I  :  and  this  Diflionary,  litis  Pjr/cn.  Officers 
and  ccclcfiafticjl  pcrfon*.  Members  of  parliament,  law- 
vcrF,  Cc.  are  to  take  the  O^'ih  of  Allegiance^  or  be  lia- 
ble to  penalties  and  d:f.>biHties.  Stai-^jac.  I.  (.6. 

By  JJtit.  I  //*,  fc'  M.  ft.  \  .  c.  b,  the  Coronation  Oath 
wa^  attered  and  regulated  ;  fte  title  King:  the  Oaihs  of 
Alieciancc  and  Supremacy  were  abrogated,  and  others 
appointed  to  be  taken  and  enforced,  on  pain  of  difability, 
yr.  \,y  ftat$.  I  ;/'.  iS  M.  r.  8:  7^  8;r  3.  f.  27. 

By  J!at.  13  //'.  3.  c.  6«  all  that  bear  offices  in  the  go- 
vernment, peers  and  members  of  tbe  Houfe  of  Com- 
mons, ccclcftaAical  perfons,  membcrsof  colleges,  fchooU 
mailers,  preachers,  ferjcants  at  law,  counfcllors,  attor- 
nics,  folicitors,  advocscci,  proflcrs,  t^c.  are  enjoined  to 
take  the  Ojths  of  Allegiance;  and  pcrfons  nrgle^^ing  or 
rcfu^g  arc  declared  iccapable  to  execute  their  oflces 


and  employments,  difiblcd  to  fue  in  law  or  wjuliy,  lo  ' 
be  guardian,  cxfCuior»  (Jc.  or  to  receive  any  legacy  ur  I 
deed  of  gift,  to  be  in  any  office,  (Jc.  and  lo  forfeit  five 
hundred  pounds.  ' 

This  cxtciids  not  to  contlables,  and  other  parish  offi-  i 
ccrs,  nor  to  bailiifs  of  manors,  Uc, 

Tliey?(i/.  1  ^««.  f.  zt.  obliges  the  rectiring  the  ab- 
juration Oath,  with  alterations. 

The  Oaih  c/ AUtgiance,  as  adminillered  for  upw.irdt  of  I 
fix  hundred  years,  contained  a  promifc  '*  to  be  true  and 
faithful  to  the  King  and  his  heirs,  and  truth  .ind  faiih  lo 
bear  of  life  and  lunb  and  terrene  honour,  ^nd  not  to 
know  or  hear  of  any  ill  or  damage  intended  him  witlioot 
defending  him  therefrom."  See  Mtrr.  c  3.  «f  J5  ;  fUta 
iii.  16  :  ltri:t.  f .  29  :  7  Rrp.  Ca!'vin*s  Ca  6.  Upon  which 
Sir  ^f.Haie  mike$  this  remark;  that  it  was  fliort  and  plain, 
notintan^led  wltli  long  and  intricate  cl.iufcs  or  dccl.tr  at  ion 
and  yet  i>  comprehcnfivc  of  (he  whi  !c  duty  from  t.ic 
Subject  to  his  Sovereign,  i  //c/.  P.  C.  63  But  ai  the 
Revolution,  the  terms  of  this  Oath  bting  thought  per 
haps  to  favour  too  much  the  notion  of  non-rvfi!lance, 
«.che  prefcnt  form  was  introduced  by  the  Convention- 
Parliament,  which  is  more  general  and  iniittcrotinate 
than  the  former  ;  the  Subjcvl  only  promifing  "  that 
be  will  be  faichful,  and  hen  true  alligLmcc  to  the  King," 
without  mentioning  **  his  heirs,"  or  fpccifying  the  leaft 
wherein  that  allegiance  confirts.  The  Oat /j  of  Supre- 
macy is  principally  calculated  as  a  renunciation  of  the 
Pope's  ^irctendcd  authority  ;  and  the  Oaihef  JbJuraiUn, 
as  introduced  by  Jhit.  1  j  li'ill.  3.  c  6,  and  regulated  by 
fat.  6  Geo,  3.  f .  5  },  very  amply  fuppltes  the  loofc  and 
general  texture  of  the  Oath  of  Allegiance ;  it  recog* 
Btzing  che  right  of  his  Majirily,  derived  under  the  AiX 
of  Settlement  ;  engaging  to  fupport  him  to  the  utmoll 
of  the  jurt  r's  power  \  promifing  to  difclofe  all  traiterous 
confplracrcE  ag.'iinll  liim,  and  fxprel^ly  renouncing  any 
claim  of  the  delccndants  of  the  latv  Pretender,  in  as  clear 
and  explicit  terras  as  the  Ea^Upj  language  can  furnifli. 
This  Oath  mull  be  taken  by  all  pcrlons  in  any  office, 
initt,  or  employment ;  and  may  b:^  tendered  by  two  Juf- 
ticcs  of  tSc  Pe^ce  to  any  pcrfon  whom  they  (ha!)  fulprfl 
of  difaTcilion.  Sian,  1  C.s.  \  .  e  13:6  Cue.  3.  5  j  : 
See  this  Didionary,  title  Xcnjurers  .And  the  Oaiii  of 
Allegiance  may  be  tendere  d  to  all  perfons  above  the  ag- 
of  twelve  years,  whether  natives,  denizens,  or  ;i!icns, 
cither  in  the  Court-lrct  of  the  manor,  or  in  the  Sheriff  's 
tourn,  whi^:h  is  the  Court-het  of  the  county.  2  Jnj}, 
121  :  1  Hat.  P  C  64  :  and  lee  1  Coh:/»  567,  8. 

By  fat.  I  J."  M.  f.  3,  peifuns  o'  eighteen  years 
of  age  refufing  to  t^ke  the  new  (Oathi  of  Allegiance 
cn  tender  by  the  proper  magiitrate,  are  fubjcfl  to 
the  penalties  of  a pr.naumre.  Anu  by  f.^t.  j  St  H  fV.  3. 
4'.  24,  fctjeantf»  ctunl'cltors,  pto^oD,  attornies,  and  all 
officers  of  Cuurti  prA^-til'mg  without  having  taken  the 
Oaths  of  A'lcpjnncc,  [.i.idSupn  macy.and  fubfcribing  the 
Declaration  ngainit  I'opcry,  repealed  by 31  6Va.  3. 
e.  32.  ^  18.  fee  Ul\e  iVonJurorj,]  are  guilty  of  a  /^ra-munire, 
whether  the  Oaths  be  tendered  or  not.  See  j^Comm. 
\i6,  117. 

In  almolt  every  feflion  of  Parliament*  a£ls  aremade  for 
indemnif)ing  perfons  who  h'ivc  omitted  to  qualify  them- 
felvcs  for  otiiccs  and  pronioUons  .viihin  tnc  time  limited 
by  law,  and  for  allowing  further  litnc  for  chat  purpofe. 


Oaths  mud  be  taken  in  the  very  words  expiefled  m 
the  acts,  and  cannot  be  qualified  ;  yet  the  equivocatiuu 
of  ufing  the  words  in  confctencc,  inllt-ad  of  //y*  confcicncc, 
or  AVu  of /foCTf,  inlUad  ot  ^jt- of  Rtf>tu,  fliall  not,  iliias 
bccnfaid,  invalidate  ilu-  Oath.  1  Uu.'/i.  197. 

Sec  further  on  the  fubjcdl  of  Oj.'Ij,  this  Dit^tonary, 
lilies  HcncOhformift  j  licujuior\  and,  particularly,  Papif. 

OATMEAL.  Si  lling  corrupt  Oatmeal,  is  punifhable 
by  fl.rute  :  it  fhall  be  lorftited  for  the  Tccrnd  offence, 
ti'tf.  Sec  jitu,  ^  \  Ed  I  :  Pull.  Ksltnii  Stai.  32  j. 

OfiEDIEN  riA,  In  the  Canon  Jaw,  is  uftd  for  an 
ofii-:-,  or  the  adminillraticn  of  it  :  whereupon  the  ivord 
cbedicntialett  in  the  provincial  confUtutions,  is  taken  for 
ofuccrs  under  their  fupcrit)rj.  Can,  Lmv,c,  i.  And  as 
fo:iic  of  ihefc  offices  confilled  in  the  colledion  of  rents  or 
pt  !>fions,  rents  wcie  called  Obediintia :  quia  cvili^thantur 
ab  elrJnntialif'ut.  But  though  Ottdtentia  was  a  reri,  as 
appears  by  tUvedett^  in  a  geni-ral  acceptation  of  this 
wo>d,  it  exrendcd  10  whatever  was  enjoint-d  the  monks 
by  the  nbboi ;  and  in  a  more  rcftrained  fcnfe,  to  the 
clIIs  or  farms  which  belonged  to  the  abbey  to  wliich 
thf  motiks  were  fent,  vi  ejujJtm  OLturnn'r,  either  to 
lonk  alter  the  farms,  or  to  colltdl  the  renu,  fjfc.  See 
Mar.  Pari  I,  Ann.  1213. 

OBI  r,  if/.]  Signifies  a  funeral  folemmty  or  office 
for  the  dead,  mod  commonly  performed  when  thecorpf* 
lie*  in  the  church  uninterrcd ;  alfo  the  anniverfary  of- 
fice. 2  Cra.  51  :  Dyer  313.  The  anniverfary  of  any 
perfon's  death  was  called  the  Obit',  and  to  obfervc  fucb 
day  with  prayers  and  .tlras,  or  other  commemoration, 
was  ih<:  keeping  of  the  Obit:  in  religious  houfes  they 
had  a  regiilcr,  whsrein  ihey  entered  the  Obiti  or  Ohhual 
days  of  their  founders  Or  bencladors,  which  was  thence 
termed  the  Obituary.  The  tcnuic  of  0^V,  or  Obituary, 
or  chantiy  lands,  ii  taken  away  and  extinift,  by  jiat, 
I  Ed  6.  e.  14. 

OBJ URGATR ICES,  Scolds,  or  unquiet  women,  pu- 
nilhed  with  the  cucking-llool.  MS.  LL.  Lib.  Burg,  ytUai 
de  Mout^smn-y  temp.  Htn.  j.  ^ec  Caftigatiry. 

OB  LATA,  Gilts  or  offerings  made  to  the  King  by  any 
of  hi*  Subjods,  winch  in  ihe  reigns  of  King  Jt^hn  anil- 
King  Uat.  III.  wcie  fo  carefully  iiccccd,  that  tney  were 
entered  into  the  Fmt  Rolh  under  the  li'.ic  of  Oblaia  ;  and 
if  not  paid,  i-nccmed  a  duiy,  and  put  in  charge  to  the 
Sheriff.  Philips  of  Pur^jtyante,  in  the  Exchequer  It  fig- 
nifies  old  debts,  brought  as  it  were  together  from  prece- 
dent ytais,  and  put  on  the  prefcnt  Sheriff's  charge. 
Prael.  Exehtq,  78. 

OBLAl  lONS,  eb/uticfitj.]  OlVerings to  God  and  the 
Church.  Sec  Spelm.  dt  Coiiai.  icm.  i.  p,  393.  The  word 
is  often  mentioned  in  our  I4W  ttooks ;  and  fotmerly  there 
were  feveral  fores  of  Oblation),  viz.  Oblaiit-vei  altaritt 
which  the  prieil  had  for  faying  mafs ;  Oblatiaiiei  de/unc- 
lomm,  which  were  given  by  the  lali  wills  and  tefl4.-neni9 
of  pcifons  dying  to  the  cliurch  ;  Oblutiotui  mer/ucru/a,  ct 
funeralt^t  given  at  bi'fi.ils ;  Ollaii^nn p,f»:tt:inum,  which 
were  given  by  perfons  pcniti;n:;  and  Obiationes  penit* 
etfalts,  SiC. 

The  chief  or  principal  feallsfor  the  Oblations  of  the 
altar  were ////  Saints,  Cbrif/aai ,  Cendtema/,  and  Eafitr, 
which  were  called  Oblanones  quatucr  pnncipatrs  ;  and  of 
the  cuflomary  offerings  iiom  the  pariQtioncrs  to  the  pa. 

xifh. 


OBLATIONS. 


OCC  UPANT, 


rifn  pricfl,  folemnly  laid  on  the  ultar,  the  mifs  or  ficrt- 
mcnt  offrringi  *cre  ofuslly  three-pence  at  Chrijimas, 
two-pcncc  at  Eajier^  and  a  penny  at  the  two  other  prin- 
cipal feafls.  Under  ifais  tiile  of  Obl.itions  were  coniprc- 
.^lcn.^c■d  all  the  accuftoincd  dues  for  /aeraincttjUa  or 
chriftian  oitices  ;  and  alfo  the  little  funis  paid  for  faying 
niaffes  and  prayers  for  the  deccafcd.  Ketnet'i  GteJ. 
See  Oftringi, 

OhUtinti  fuaeraUt  were  often  tlie  bed  horfe  of  the 
defiinft.  delivered  at  the  church  gale  or  giavc  to  the 
pricit  of  the  parifh  ;  to  which  old  cullom  we  owe  the 
origin  of  mortuaries,  iSc.  And  at  (he  burial  of  the 
dead,  it  was  ufual  for  the  furviving  Iriendi  to  oflfcr  libe- 
rally at  the  altar  for  the  pious  uf<:  of  the  pricA.  and  the 
good  etiate  of  the  foul  deceafed,  being  called  the  Soul- 
_^^tai.  In  Strtb  H'affj  thii  ufage  lUll  prcvaib,  where,  at 
the  rails  of  the  coninunion  table  in  churchei.  is  a  tablet 
conveniently  fix*ed,  to  receive  the  money  offered  at  fu- 
nerals according  to  the  quality  of  the  Jecc-afed  ;  which 
hai  been  obfcrvcd  to  be  a  providential  augmentation  ta 
lome  of  thuic  poor  churcht-s.  Kciwa^ t  Qi^.  Atfirftthc  1 
church  hsd  no  other  revenues  befide  thefc  Oblations,  till 
in  the  fourth  century  it  waseniichtd  with  lands  and 
other  pofTcflions.  BUum.  Sec  title  Mertuarj. 

Obbttons,  1=:'^.  are  in  the  nature  ol  tithes,  and  may  be 
fjed  for  in  the  l^cclefuflical  Cour:s,  and  il  is  faid  are  in- 
cluded in  the  zQl  7  &  8  W.  3.  e.  6,  for  recovery  of  fmall 
tithes  under  40J.  by  the  determinatioo  of  Juiltces  of 
Peace,  k^(.  See  title  Titixs, 

OBLIGATION,  »hligaih.]  A  bond,  containing  a 
penalty,  with  a  condition  annexed  for  payment  of  mo- 
ney, performance  of  covenants,  or  the  like;  it  differs 
from  a  bill,  which  is  generally  without  a  penalty  or  con- 
dition, though  A  bit!  may  be  obligatory.  Co.  Lit.  172. 
Obligations  may  alfo  be  by  matter  of  record  ;  as  llatutcs 
ard  recogrtizanccs  to  which  there  are  fometimes  added 
^efcafances,  like  the  condition  of  an  Obligation ;  but 
when  the  Obligation  is  fimpte,  or  Angle,  without  any 
defeafance  or  condition,  it  is  molt  properly  called  fo. 
a.  Sbtp.  jfh,  ^y^.  See  title 

OBLIGOR,  He  who  enters  into  an  obligation;  as 
Obligee  is  the  perfon  to  whom  it  1$  entered  into. 

Before  the  coming  in  of  the  Strmanit  wiitings  oblign-  , 
lOry  were  made  firm  with  golden  crofl'es,  or  other  fmall  , 
■Itgns  or  marks.    But  the  J^trmans  began  the  making  I 
fuch  bills  and  obligations  wiih  a  print  or  feal  in  wax,  | 
itnprelVed  with  evtry  one's  fpecial  fignet,  atteflcd  by 
three  or  four  witncfles.    In  former  time  many  houfcs  | 
and  lands  thereto  paflcd  by  grant  and  bargain,  without 
icript,  charter,  or  deed,  only  with  the  landlord's  h\ord  or 
helmet,  with  his  lorn  or  cup;  and  many  tenements 
were  demifed  with  a  fpur  or  currycomb,  with  a  bow  or 
witb  an  arrow.  Cwtv//.  Sce/'rfrt^;  BenJi  DuJ^M.S. 

OliOl.A  TA  TiiRR^,  According  to  fomc*accounts, 
half  an  acre  of  land;  but  others  hold  it  to  be  only  half  a 
perch.  Sptim,  CUJ}'. 

OBVENTIOWS,  OUenticfUJ.]  Offerings  or  tithes; 
and  Oblaitoni,  Obventions,  and  Offerings  are  generally 
the  fame  thing,  though  Obvention  has  been  cfleemed 
the  mortcomprehenfive.  Set  OhUiioMs  \  Turcs. 

OCCASIO,  U  taken  for  a  tribute  which  the  lord  im- 
pofed  on  his  vaflaU  or  tenants;  frtpttr  occafjones  ^///*- 
r*3»  <vti  ^liarutn  ntctJJitalMin.  fUta^  Itb.  1.  t.  24,  Rather 
the  ciufe  or  preteit  of  fuch  impofiiioa.  < 


OCCASIONARI,  To  be  charged  or  loaded  with 
payments, or occafional  penalties.  Btat.  Ed.  %.  AmM  zi. 
So  in  fUta^  ha  quad  ipji  vtgilMaret  ncn  occafiooentur. 
Lii>.  I.  cap.  za.  ptir.  7. 

OCCASIONHS,  Affarts,  whtrcof  Matnvccd  (peaks 
at  large  ;  the  word  is  derived  ah  orcando,  i.  e.  harrowing 
or  breaking  clods.  See  Spr/man's  Gla^aij,  v.  EfTartum. 
Lii>.  l-'fgerScac.  far.  I.  taf.  ij,  and  this  Didioiury* 
Jljfart. 

OCCUPANT,  t{cupa»i  \  He  who  (irfl  gets  poffeffion 
of  a  tiling.  An  iiUnd  in  the  fca,  precious  [tones  on  the 
fea-Hiore,  and  trofar;:  dil'covered  in  a  ground  that  has  no 
particut.tr  owner,  by  the  Law  of  Nations  belong  to  hioi 
whohnds  them  and  gets  tiie  firit  occupation  of  thein» 
Treat.  Laws 

The  Law  op  Occufancy  is  founded  upon  the  law 
of  nature,  wit.  :^ad  nrra  rtanenfjat^ati-cupanit  cimudiivr. 
So  a5,  upon  the  hrA  coming  of  the  inhabitant!  to  a  new 
country,  he  who  nril  enter*  upon  fuch  patt  of  it, and  ma- 
nures it,  g.iiuithc  propetry  ;  (ai  is  now  ufed  in  Ccr/neal/, 
&c.  by  the  laws  ot  the  S.'tinntiru'^  under  certain  reguia* 
tions,  for  which  (c^  tS;  Stanna'y  laws  ;)  fo  that  it  is  the 
adlual  pniTcfrion  aua  niin-Jrance  of  the  land  which  was 
the  £rfl  caui'c  of  occupar.cy.  and  confequently  is  to  be 
gained  by  actual  cntTy.  S:d.  347. 

Where  a  man  finds  a  piece  of  land  which  no  othcrpof- 
feflcs  or  hath  title  unto,  and  enters  upon  the  fame,  thU 
gains  a  property,  >nd  a  title  by  occupai  cy  ;  but  thi*  man- 
ner of  gaining  property  of  lands  ha*  long  fincc  been  of  no 
ufe  in  EttglarT'i  ;  for  I-iiids  nOtv  puHeHcd  without  any  title 
are  in  the  Crown,  and  not  in  him  who  6rfl  enters.  Std. 
218.  Though  an  cft^te  for  another's  life,  by  ourancietu 
laws,  might  be  gotten  by  occupancy  :  as  for  e;vample; 
fuppofe  A.  had  lands  granted  to  him  for  the  life  of  B. 
and  died  without  making  any  diate  of  it ;  in  fuch  cafe, 
w  hocver  firil  entered  into  the  !;ind  after  the  death  of  A, 
got  the  property  for  the  remainder  of  the  ellate  gr.tnted 
to  A.  for  the  life  of  B.  For  to  the  heir  of  A.  it  could ' 
not  go,  not  being  an  elUte  of  inheritance,  but  only  an 
eflatc  for  another  man's  life;  which  was  not  defrendiblc 
to  the  heir,  unlrU  he  were  fpecizlly  named  in  the  grant : 
and  the  e.\ecutors  of  A.  could  not  have  it,  as  it  was  not 
an  eilate  telUmentJry,  that  it  fhould  go  to  the  executor 
as  goods  and  chatteU;  fo  that  in  truth  no  man  could  cn> 
title  himfelf  unto  thofe  Unt^s :  therefore  the  law  pre. 
fcrred  him  who  firft  entered,  and  b/  wascalled  Ccupcv, 
and  (hould  hold  the  land  during  the  life  of  ^.  paying 
the  rent,  and  performing  the  covenania,  {s'c.  Ba*. 
EUn  I.  .And  not  only  if  tenant  /«r  term  d^aut.-i  i;ti 
died,  living  ctfiui  pte  i-it ;  but  if  tenant  for  his  own  life 
granted  over  his  eltaie  to  anoUicr,  atid  the  grantee  died 
before  him,  there  Otould  be  an  Occupant.  Cg,  tit, 
+1.  388. 

A  man  could  not.  however,  be  an  Occupant  but  of  a 
void  pofreffi4)n  ;  and  ii  was  rot  every  poiTclIion  of  a  per- 
foit  entering  t^.tt  could  make  an  occupancy,  for  it  maft 
be  fuch  as  would  maintain  trcipafs  without  farther  entry. 
faugh,  191,  192  :  Carttr  65  :  2  K<B,  250.  It  was  alfo 
held,  that  there  could  be  no  occupancy  by  any  perfon  of 
what  another  had  a  prcfcr.t  right  to  p^fTcfs  :  occjpaney 
by  laiv  mull  be  of  things  which  have  natural  exulcnce, 
as  of  land,  i,^c.  and  not  of  rents,  advo^vfoos.  fairs,  mar- 
kets, tithes,  l3{.  which  lie  in  grant,  and  arc  incorportal 
rights  aud  eUate:.;  and  (here  could  ooi  be  an  Occupant 
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of  a  copyhold  eQite.  Vau^h.  190 :  Mod,  Ca^  66  :  1  Injt. 
41.  The  title  by  gmerai  occupancy  is  now  univerrally 
preveuifJ  by  ^ats.  zcf  Cur.  2.  c.  3.  ^  12  :  14  Gto.  2. 
c.  20.  ^9.  The  firrt  fl.iiuie  enafls,  that  efta«s/«f  iij/.'riT 
•vu  fliall  be  devirjblc ;  and  if  not  dcvifcd,  chargeable 
in  the  hmds  of  the  heir  as  aflcts  by  defcent  where  the 
eltate  Ul!^  on  liitn  at  fpc-cinl  Occupant ;  and  if  lie  is  not 
entitled  fuch,  Ihall  go  to  the  grantee's  executors  or 
adminiltrators*  and  be  aHVti.  On  this  llatuce  a  doubt 
arofc  whether  it  operated  further  than  by  making  fuch 
eftatcs  devifable,  and  atfots  for  debts ;  and  in  one  cafe  it 
was  adjudged,  that  the  adminidrator  took  the  furplus  of 
fuch  eftates  after  payment  of  debt^i,  if  not  devifed,  for 
hill  own  beneht,  as  in  the  place  of  a  general  Occupant. 
See  13  Mcii.  103.  This  gave  occafion  to  the  fccond  lla- 
Cute, which  exprcGly  makes  the  furplus,  in  cafe  of  inief- 
lacy,  dillributable  as  perfonal  ellatc.  bee  further  as  to 
Occupancy,  a  Comm.  zjS:  Vaugh.  187  :  ym.  title  Oc- 
tufBmy  and  Bjlaittj  R.  2,  5  :  Com.  Drg.  Ejlaifs,  F. 

By  the  old  Uw  no  right  of  occupancy  was  allowed 
where  the  King  had  the  revcrfion  of  the  lands ;  for  the 
rcvcrf:oner  hath  an  equal  right  with  any  other  man  to 
enter  upon  the  vacant  pofTefGon  ;  and  where  the  King's 
title  and  a  Subjc^'s  concur,  the  King's  fhatl  be  always 
preferrf  d  :  againll  the  King,  theretore,  there  could  be  no 
prior  Occupant*  for  nullum  temfme^urrit  regt.  1  Injl.  41. 
And  even  in  the  cafe  of  a  Subject,  had  the  eitate  pur  autre 
•vie  been  granted  to  a  man  and  his  heirs  during  the  life 
of  (f^ui  ^ui  vitt  there  the  heir  might  and  Hill  may  enter 
and  hold  pofleHion,  and  is  called  in  law  :i /pedal  Occu- 
faat\  as  having  a  fpecial  exclufive  right,  by  the  terms 
of  the  original  grant,  to  enter  upon  and  occupy  this  ha- 
reditat  jace/ts  during  the  refidue  of  the  ertatc  granted  ; 
though  fomc  have  thought  him  fo  called  with  no  very 
great  propriety,  and  that  fuch  eftaie  is  rather  a  defcend- 
ible  freehold.  Kut^i-.  201.  Stc  2  Comm.  c.  16.  /  259. 

By  the  llatutes  above  mentioned,  though  the  title  of 
common  or  general  occupancy  is  utterly  cxiinft  and  abo- 
}i(hed,  yet  ihac  »jf  fpccial  occupancy  by  the  heir  at  l.iw  1 
continues  to  this  day  ;  fuch  heir  bcir.g  held  to  fuccced  to  j 
the  ancefior's  eftatc,  not  by  dcfceot,  for  then  he  mull 
take  an  crtate  of  inheritance  ;  but  »j  an  Occupant  fpc- 
cially  marked  out  and  appointtrd  by  the  original  grant. 
And  it  feems  (iiotwitbftanding  the  opinion  of  Blaikjlont 
to  the  contrary)  that  thefe  itnutcs  extend  to  cafes  of 
incorporeal  hereditaments ;  although,  as  hr.-ibeL-n  already 
noticed,  before  the  ftatute,  no  commun  occupancy  could 
be  had  of  fucU  incor;>oreal  hersditamrnts.  See  2  Comm. 
t.  16.  p.  260  ;  and  Cfmji:a/t'i  note  there  ;  and  3  P.  H'mi. 
264 — 6,  witti  Car's  notes. 

The  true  grou^id  of  occuf-ancy  is,  that  anciently  all 
trials  of  tiilrs  weri*  by  real  aftionf,  therefore  he  who  had 
the  freehold  was  one  10  whom  the  Ia*v  had  a  fpecial  re- 
gard. Tlie  ancient  law,  for  many  rcafons,  vlid  not  al- 
low I  eafes  fnr  abotff  forty  jear*;,  idl  the//*i/.  21  Hen.  8. 
f.  15.  Bcf^Jcs,  there  tv*«  reafon  tco,  that  not  only  he 
who  had  right  par.-tmount,  might  knOiW  how  to  uy  his 
a^ion.  but  th«t  the  lord  might  know  how  to  avow  for 
his  fcrvices  t'vhich  were  Confiderable  things  formerly)  ; 
he  ought  to  know  who  was  his  tenant,  therefore  the  law 
provided  there  Should  be  a  perfon  on  whom  he  Hiould 
avow.  See  C-irr.  57-:  1  Sid.  346:  1  Liv*  *C2.  GrayV. 


The  fubjeft  and  objc£k  of  the  Occupant  are  only  fuch 
things  as  arc  capable  of  occupancy,  and  not  the  freehold 
at  all  ;  into  which  he  neither  doth,  nor  can  enter  ;  but 
the  law  calls  the  freehold  immediately  upon  him  who 
hath  made  himlelf  Occupant  of  the  land,  or  other  real 
thing  whereof  he  is  Occupant,  that  there  may  be  a  tenant 
10  the  prec(:pt\  per  Voughan  Ctk.].  HH.  Sc  loCar.  z. 
in  the  cafe  of  H'Jtien  v.  Umal/ireeie. 

Sec  farther,  ly  Jf  :  z  Roll.  Jhr.  I ; I  :  Cro.  Elix. 
158:  6         63,68.  Smartlc  V.  PfihaUo'M. 

In  fomc  cafes  where  the  laws  of  other  nations  give  a 
right  by  occupancy,  as  in  lands  newly  created,  by  the 
riling  of  an  iiland  in  the  fea  or  in  a  river,  or  by  the  Allu- 
1-ion  or  Dtreluiion  of  the  waters  ;  in  thefe  inflances  the 
law  of  Englan/l  affigns  them  an  immediate  owner,  foe 
iSrailon  lays,  that  if  an  ifland  arifc  in  the  miidU- 
ol  a  rixett  it  belongs  in  common  to  thofc  who  have 
lands  on  each  fide  thereof;  but  if  it  be  nearer  to  one 
bank  than  another,  it  belongs  only  to  him  who  is  pro- 
prietor of  the  nearell  fhore.  Brad.  I  2.  e.  2.  Yet  this 
feems  only  to  be  reafonable,  where  the  foil  of  the  river 
is  equally  divided  between  the  owners  of  the  oppoftte 
Ihores  ;  for  if  the  whole  foil  is  the  freehold  of  any  obc 
man,  as  it  ufually  is  whenever  a  fevcral  filhery  is  claimed* 
there  it  feems  jull  (and  fo  is  the  conllant  practice)  that 
the  eyotis  or  little  iflands,  arifing  in  any  part  uf  the 
river,  lliall  be  the  property  of  him  who  owneth  the  pif- 
cary  and  foil.  Balk.  637.  However,  in  cafe  a  new 
iOand  rife  in  the  fca^  though  the  civil  law  gave  it  to  the 
Occupant,  yet  ours  gives  it  to  the  King.  Biai!.  I,  i.<.z  ; 
Callis  of  /fwtrs  22.  And  as  to  lands  gained  from  the 
fea,  either  by  allu^vtent  by  the  walhing  up  of  fand  and 
earth,  fo  as  in  time  to  make  terra  frma;  or  by  dere- 
luii»Ht  as  when  the  Ica  Ihrinks  back  below  the  ufual  wa- 
ter-mark; in  thefe  cafes  the  law  is  held  to  be,  that  if 
this  gain  be  by  little  and  little,  by  fmall  and  impercep- 
tible degrees,  it  ftiall  go  to  the  owner  of  the  land  ad- 
joining, z  Roll.  jlhr.  170:  Dyer  yzO  :  For  de  minimit 
Hon  curat  hx;  and,  befides,  ihefc  owners,  being  often 
lofers  by  the  breaking  in  of  the  fea,  or  at  charges  to 
keep  it  out,  this  poflible  gain  is  therefore  a  rcc?procaI 
conftderation  lor  fuch  polfible  charge  or  lofs.  But  if 
the  alluvion  or  deicli^ion  be  fudden  nnd  conftderablc,  in 
this  cafe  it  belongs  to  the  King  ;  for  as  the  King  is  lord 
of  the  fea,  and  fo  owner  of  the  foil  while  it  is  covered 
with  water,  it  is  but  rt-afunable  he  lliould  have  the  foil, 
when  the  water  has  left  it  dry.  Callii  24.  28.  So  that 
the  quantity  of  grouud  gained,  and  the  time  during 
which  it  is-bcing  gained,  arc  what  make  it  cither  the 
King's  or  the  Subject's  property.  In  the  fame  manner  if 
a  river  running  betv/een  two  lordl^iips  by  degrees  gains 
upon  the  on-,  and  tlujreby  leaves  the  other  dry,  the 
owner  who  lofes  his  ground  thus  imperceptibly  has  no 
remedy  ;  but  if  the  courfe  of  the  river  be  changed  by 
luddcn  and  violent  flood,  or  other  haily  means,  and 
thereby  a  man  lofes  his  ground,  it  is  faid  that  he  fhatl 
have  what  the  river  has  left  in  any  other  place  as  a  re- 
compcncc  for  this  fiidden  lofs.  Calhs  28. 

Of  'I'httigs  Ptr/onalf  to  which  a  title  may  be  obtained 
by  0*r«/<i«fr.--Amongthcfe  £//ii7y/c«r enumerates,  i,The 
goods  of  ahen  enemies  :  rcltraincd,  Jiowcvcr,  to  captors 
authorized  by  public  authority,  and  to  goods  brou^bl 
into  the  country  by  an  alien  enemy  aftct  a  dccl  iration 
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wsr,  without  a  fafe-conduft.  See  title  JUeat  and  alio 
title  Irfuranct^  II.  I.  The  perfons  of  prifoners  till  their 
rinfom  i^  paid  ;  and  fK-rhaps  in  fome  cafes  nr^ro  davct. 
Sec  ihis  Diflionary,  liile  S!jrvej.  t  An^  thing  found 
which  doc*  noi  cone  uvdcr  the  dcfcriptma  ot  ivurfs, 
tJirays,'wrtch,OTtrt/ij''art-trin.'t.  See ihofc  titles.  •3.T*ic 
benciitof  thcr/rhn-nrf  of  lights  ur»andwatert39  fara»  tliey 
arc  previoun.v  unoccupied,  or  %%  they  may  be  occupied 
without  injury  to  another.  Sec  title  St/n/tce.  4.  Ani- 
msls  ftr/ctatnrtft  under  the  reltri^ions  of  thcG<m/  /ri".uj. 
£ce  that  title.  5.  A  fpeci.il  p^rfoita]  property  in  corn 
growing  on  the  ground,  or  other  tmbltntau ;  though  the 
title  to  thciV,  at  Mr.  C'orifitan  obl'crvcs,  is  rather  the 
concinuation  of  an  inchoate,  than  the  acquirition  of  an 
originslt  righr.  See  title  EmbU/Mcmt.-^bt  7,  Property 
arilin^  by  af<fjjiiin  and  unfufien  of  gootlt  \  as  to  the  former 
of  winch  .1  \\v.\z  fh.-i!l  belaid  prefently.  As  to  the  Iatter> 
lee  title  Cbk/-  .ro:.  pre^rty  hy,  8.  L'atrary  tr^pntf  ;  as 
to  which  lec  tins  Diclionaty  under  that  title. 

As  10  property  anftng  from  pcefjion.  By  ihc  Roman 
laws,  if  any  given  corporeal  fuhltance  rect-ivcd  after- 
wards an  accvinon  by  natural!  or  by  artiticidl  means,  ai 
by  the  growth  of  vegctablej,  the  pregnancy  of  anima!$, 
the  embroidering  of  cloth>  or  tlic  convcrfion  of  wood  or 
metal  into  vctreU  and  utenftU,  the  ortpnal  owner  of  the 
thing  was  entitled  by  hi^  righc  ot  poiTciTion  to  the  pro- 
perty of  it  under  luch  it*  lUie  of  improvement.  This 
has  alfo  long  b.-cn  the  law  of  EtigtanJ ;  for  it  is  laid 
ntc^wn  in  the  Year  books,  tha:  whatever  alteration  of 
term  any  propciiy  has  undergone,  the  owner  may  felze 
it  in  its  new  Ibapc  if  he  can  prove  the  idcnuty  of  the 
original  materiais ;  as  if  leather  be  made  into  gloves, 
cloth  into  a  coat;  or  if  a  tree  be  fqusrcd  into  timber, 
ur  lilvcr  melted  or  beat  into  a  different  hgure.  5  //.  7. 
I>  :  iz  H.  8.  10.  But  if  the  thing  itfelf  by  fuch  ope- 
ration were  changed  into  a  difTcrent  fpecies,  as  by  mak- 
ing wioe,  oil,  or  bread,  from  another's  grape;,  olives, 
or  wheat*  the  civil  law  held,  that  tt  belonged  to  the  new 
operator,  who  was  only  to  make  a  fatisfa^ion  to  the 
former  proprietor  for  the  materials  which  he  had  fo 
converted.  1  hefe  doflrines  are  implicitly  copied  and 
adopted  by  BmScHt  and  have  ftnce  been  confirmed  by 
many  refotutiotis  of  the  Courts.  Bra^l.  J,  2.  ec.  2,  3.: 
Mro.  Ah.  title  Property  25  :  Mwr  zo  \  Pnpb,  38.  Jt  haih 
even  been  held,  that  if  one  takes  away  and  cloches  ano- 
ther's wife  or  fon,  and  afterwards  they  return  home, 
the  garments  (hall  ce:ifc  to  be  his  property  who  pro- 
vided iiiem.  being  annexed  to  the  perfon  of  titc  child  or 
woman.  A/ocr  214.  See  z  Cucw.  e.  26*  and  the  notu 
thtre. 

OCCUP.ATION,  erri^/atoff-l  Ufe  or  tenure:  as  we 
fay,  fuch  land  is  in  the  tenure,  or  Ocrupaiion,  of  fuch  a 
man,  tha:  is,  in  his  po^Tt-nion  or  management ;  alfu  it  is 
ufed  for  alrade  or  myilery.  $fai.  12  Car.  2.  18.  O.:- 
CDpattons  at  large  are  taken  for  purprdlurcs.  iniruftons 
and  ufurpations :  and  pariicularly  lor  ufurpation  upon  the 
King,  by  the  flat.  ii<  Bs^amii,  r .  4  :  3  Jafl.  272. 

OCCUPAVIT,  .A  writ  that  lay  for  him  who  was 
ejedtd  out  of  [lis  freehold  in  time  of  war ;  as  the  writ 
of  n»vtt  di£iifin  lay  for  one  diffeifed  in  time  of  peace. 

OCTAVE,  The  eighth  day  after  any  fcaft,  inclufive. 
See  IJtAs^ 


ODHAL  RIGHT;  See  r/Barr, I.  1. 

ODIO  ET  ATIA,  Was  a  writ  anciently  called  hnvt 
de  hoio  is'  maht  directed  to  the  Sheriff  to  inquire  whe- 
ther a  man,  committed  to  prifon  upon  fufpicion  of  mur- 
der, were  committed  on  juft  caufc  of  fufpicion.  or  only 
u}>on  malice  and  iU-will ;  and  if  upi>n  Ihe  inquitition  it 
were  found  that  he  was  not  giultv.  then  there  imied  ano- 
ther writ  to  the  Sheriff  10  bail  him.  See  Rrg.  Orig.  153: 
BraS.  a/'.  3.  ce/>.  30  :  Stan.  ^EJ.t.  cap.  I  I  ;  28  £*/.  3. 

The  party  committed,  if  entitled  to  be  bailed,  may 
now  have  the  caufe  of  his  commitment  inquired  into, 
and  be  difchargcd  on  bail,  bv  fuirgout  an  hatfai tcrp»i . 
Sec  this  Diftionan*,  title  Haieas  Corpus. 

BlacifloKt  remarks,  that  according  to  Brazen ,  /.  }. 
tr.  2.  e.S,  this  writ  ought  not  to  be  d;t>)ed  to  any  man ; 
it  being  exprefsly  ordered  to  be  made  out  gratitt  with- 
out any  deniil,  by  M/i^na  Cibariat  t.  26 :  and  flat. 
Wtfl.  2.  ij  £  I.  f.  29  But  the  ftatute  of  Ghaetflrr, 
6  EJ,  I.  r.  9,  reftrainetl  it  in  the  cafe  of  kilting  by  rail- 
adventure  or  felf-dtrfcncc ;  and  the  fl^t,  2»  £5.  3.  r.  9. 
abolifbed  it  in  all  cafes  whatfoever :  but  at  the  flat, 
42  Eii.  3.r.  I,  repealed  all  the  Aaiutes  then  in  being, 
contrary  to  the  Great  Charter,  Sir  Ed-.-ard  Ctntf  is  of 
opinion,  that  tUe  writ 4)V  Odic  r/  Afta  wa<^  thereby  revived. 
2  J»fl.  43,  55,  31$.  See  2  Ccmia.  c,S.  p.  119. 

CECONOMUS,  Is  fometimes  taken  for  an  advocate 
or  defender;  »f, /tmniiu /tt-Ittrhm  CEcoaomns  fjf 
ttiUr  Eicltfi't .  Malt.  Par,  anno  1 245. 

CECONOMICUS,  A  word  ufed  for  the  executor  of 
a  laft  will  and  1ellame.1t,  a-  the  perfon  who  had  the  aco- 
nomy  or  fiduciary  difpofal  of  the  goods  of  the  de- 
ccafcd.  Hifl.  DuKtltrt.  apud  H'harUni  Angl.  Satr.  par,  I. 
pag.  784. 

OFFENCE,  deL7un.]  An  aa  committed  again II  t 
law.or  omitted  where  the  law  requires  it,  aad  puaifhable  ! 
by  it.  If'f/l.  Syt':&.  O^Tcnces  are  capital  or  not :  capital, 
ttiofe  for  which  the  offender  (hall  lofc  bi«  life :  not  ca- 
piul,  where  ao  offender  tnzy  forfeit  his  lands  and  goods, 
be  fined,  or  fulTer  corporal  punifhment,  or  both;  but  not 
lofsoflife.  //./*.  C.  2,  126.  134.  Under  capital  Of- 
fencvs  are  comprehe[»]ed  high  treafon,  pettt  trealcn,  and 
felony.  Offences  not  capital  include  th?  remaining  part 
of  the  Pleas  of  the  Crown,  and  come  under  the  litk  of 
Mifitmeaneri.  An  Offence  may  be  greater  or  lels,  ac- 
cording to  the  place  wherein  it  is  done.  Firtcb  zc.  But 
the  Oft'cnce  will  be  in  equal  degree  in  them,  who  are 
equally  tainted  with  it ;  and  thofc  who  aA  and  confent 
thereto,  arc  alike  ctftndcrs.  5  Rep.  80.  See  thi^  Dic- 
tionary, title  M-JJant-anur, 

OFFERINGS,  .Arc  reckonrd  among perfonal  tidies, 
p.iyablc  by  cuflom  to  the  parfon  or  vicar  of  the  parifh. 
either  occaQonaHy,  as  at  facraments,  marriage*,  chrif- 
teiiings,  churching  of  women.  buri.ili,  \^c.  or  at  condant 
limes,  as  at  Enjicr,  Chsflmat.  See  S/a/.  2  t5  3  Ed.  6. 
(c.  13,  10,  21-  Stat.  Htn.  8-  r«/-7-  S  2,  enforces 
the  payment  of  O^crings  according  to  the  cwllom  and 
place  where  they  grow  due.  Vide  Qhlatkai. 

By  flat,  2  iif  ^  Ed.  6.  <>»p.  i  ^.  §  ic.  all  perfons  who 
ought  to  pay  Offerings,  fhall  yearly  pay  to  the  parfon* 
vicar,  proprietary,  or  their  deputies,  or  farmers  of  the 
p:^£he^  where  they  dwell,  a:  fuch  four  Offering-days  M 
heretofore,  within  the  fpacc  of  four  lali  years  pall,  hatU 

been 
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been  aceollontcd.  and  in  default  iSerecf  (hall  fsy  fcr 
ti>cir  (iiid  Offerings  at  Eaf.rr  following. 

The  four  Oftciiiig. clays  arc  Chrijlmait  Eajlert  M'h.'t. 
Jioifidet  and  ihc  FcaA  of  the  dedication  ot  the  parifti- 
ehurch.  Cilf.  7;j9. 

OFFERINGS  OF  THE  KING.  All  Offcnngi 
made  at  ihc  Holjr  Alur  by  the  King  nnd  Qocen  arc  dif- 
tribuccd  amongli  the  poor  by  the  d?an  ot  ihe  chapel : 
there  arc  twelve  days  in  the  year  culled  Offering  Days^ 
is  to  thcfe  Oiicrings,  vi».  Clyijlfrai^  F.ajhvt  li'b:iJ:mJiiyy 
Ml  Sitintj,  Nnv  Tear* J  Dayt  'f'utlj'ih  iJay,  CaaMrmaSt 
^itnitnciaticit,  Affcnfiattf  Trinity  Sun^^ay,  St.  "J^bn  Baptift, 
and  Mtcbmlmas  Day  :  all  which  ate  high  fcturah.  lex 
CcjtJJi/itjienijt  1&4. 

The  Offering  commonly  made  by  yames  I.  was  a 
piece  of  t,Dld,  hiving  on  one  fide  the  portrait  of  the 
King  kneeling  before  ihcahar,  uith  four  crowns  before 
him  ;  xr.d  circumlcribcd  Aith  this  motto*  ^-"^  relnbuam 
De:m/is  ^ro  cmnihm  qu^  Intuit  vuinf  and  on  the  Other 
fide,  a  lamb  lying  near  a  Hoo,  nith  this  infcrtption,  Ccr 
CtTftrittim  y  hnmiliii^vm  nsn  tii-fpicitl  Deuj.  Ibid. 

OFFiiRTORlUM,  A  piece  of  6ik  or  fine  linen, 
ufcd  to  receive  and  wrap  up  the  oircrirgs  or  occafional 
oblations  in  the  ciurch.  Srciut.  Etcl.  S.  PauH,  Lendon^ 
M^.  fcL  59.  Som^iimes  this  word  ftgnincs  the  oflerings 
of  tlic  fsiittlul ;  or  the  place  tvhere  they  are  made  or 
lit-pi ;  fomciimcs  the  fcrvice  at  the  lime  of  facramcnr, 
ihc  Offertary,  ice.  Scc  Citfnnan  Prayer  in  the  Commu- 
nion lervtce. 
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Officil'm  ]  1  ha  funilion  by  virtue  whereof  a 
jn.-in  tiaih  (nmc  employment  in  the  alfaiis  of  another*  as 
«f  the  iCi.-^g,  or  of  another  perfon.  Ccive/i. 

XA\kci  arc  ciafTcd,  by  Bladjlcntt  among  incorpo- 
real .'lercditanu-nts ;  and  an  Olhce  is  defined  to  bi:>  a 
rij;h[  to  exercile  a  public  or  private  employment,  and 
to  t.ikc  the  fees  and  emoluments  thereunto  belong- 
ing ;  whether  public  a*  thofc  of  magillraie.s  or  private 
as  of  bailiBik.  receivers,  or  the  like.  2  Comm.  e.  3.  p.  56. 

It  is  faid,  ihu  the  word  ojUium  principally  implies  a 
duty,  and  in  the  next  place  the  charge  of  fucji  duty  ; 
and  t)iat  it  it  a  rule,  that  v.here  one  man  haih  to  do 
with  another'i  alTiirs  againlt  his  will,  and  without  his 
lesve,  that  this  is  an  Office,  and  he  who  is  in  U  is  an 
officer.  Caiih.  478. 

There  is  a  difiercncr  between  an  Office  and  ancmploy- 
jnent,  every  Office  being  an  employment;  but  there  arc 
employmentswhich  do  not  come  under  the  denomination 
ofOiiices;  fuch  as  an  agtcemcnt  to  make  hay,  plough 
land,  herd  a  flock,  ts'c.  which  differ  widely  from  that  of 
llew.-ird  of  a  manor,  ^V.  z  Si  J.  l\z. 

By  ihe  ancient  common  law,  ofHccrs  ought  to  be  honell 
men,  and  fajje,  W  yai  mtJiut  fcisnt  ^  p^ffi::'  effi<io 

illi  iKtettJtre  ;  and  this,  fays  Lord  Cs<e^  wa*  the  pulicy 
of  prudent  aniiquiiy,  that  otiiccrs  did  ever  give  grace 
to  the  place,  and  not  the  place  grace  ihc  ofnccr.  2  hji. 
32,  456. 

Officers  are  diilinguUhcd  into  civil  and  military,  ac- 
cording 10  the  nature  of  their  feveral  irulls.   Carth.  .^79. 

Ofiicers  arc  public,  or  private ;  and  it  is  faid,  that 
every  man  is  a  public  officer  who  hath  any  duty  con- 
cerning tlie  public  J  and  he  is  not  the  lefs  a  public  offi- 
cer where  his  authoricy  is  cocBned  to  narrow  limits ;  be- 
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caufc  it  Is  the  duty  of  his  O.'iice,  and  the  nature  of  that 
duty,  which  makes  him  a  publjp  officer,  and  not  the  ex- 
tent of  his  authority.  Car/ft.  ^yg. 

Alio  offices  are  difUnguifhed  into  ancient  Offices,  and 
thofe  which  are  of  a  new  creation  ;  and  herein  it  is  ob- 
fcrvabtc,  that  conftant  ufage  hath  not  only  fanAtoned  the 
firil  effabliffiment  of  fuch  ancient  Offices  as  have  exiffed 
time  out  of  mind,  but  alfo  hath  prefcribed  and  fettled 
the  manner  in  which  they  hive  cxitled  and  are  to  con* 
linue  to  cxlft  ;  in  what  manner  to  he  exercifed,  how  to  be 
difpoled,  is'r.  t)Co.rfj:  Cro.  fjiz.  6^6 :  iRoll.Ahr. 
182:  Cm.  Cur.  51  J  :  t  Sbe-w.  4)6, 

There  is  alfo  another  dillin£lton  of  Offices  into  judi- 
cial and  miniilerial  ;  the  6rff,  relating  to  the  adminifh-a- 
tion  of  julUcc,  or  the  actual  exercife  thereof,  muff  be 
executed  by  pcrfons  of  fufficicnt  capacity,  and  by  the 
pcrfons  ihcmfclvci  to  whom  ihey  are  granted  ;  and 
herein  alfo  ancient  ufage  and  cuUom  uiuft  govern. 
I  y*//.  109 :  Dav.  35  :  9  Ce.  97. 

I.  W-V-e  f/a/h  a  ^igot  to  create  end  grant,  tr  ojpgn  an 

0£i(f ;  aiul  koxv  and  to  wbcm  ;  and  tf  enr  Of- 
Jici  being  incident  to,  or  eonpaiibU  'witb,  aatber. 

II.  Of  the  Offeiue  of  buying  and  felling  an  Office,  and 

'wtat  Offcet  are  prtbibited  to  Be  tbut  difpofed  of, 

III.  ff'bal  Remediei  a  Per/en^  having  a  R;^ht  toanOf- 

fee,  in.iji  furfur  t  to  le  lei  inie  the  Enjoyment  oj  it, 
and  hew  a  DijiHrhunie  it  puniJhchU. 

IV.  Of  the  Forfeiture  of  an  Office  ;  and  ix:here,for  C»r- 

rnptioKt  Bribery,  Extortien,  and  tpprcjfive  Pro- 
ceedittgt,  Officert  are  pumjialU. 

I.  Th  t  K I N  c  is  the  aniverfat  Officer  and  difpofer  of 
jullicc  within  this  realm,  from  whom  all  others  are  faid 
to  be  derivrd  ;  yet  he  cannot  create  a  new  Office  incon- 
fillenc  with  our  contHtution,  or  prejudicial  to  the  Sob- 
jcift.  12  Co.  116  :  I  Roll.  Rep.  206  :  Carth.  478.  See 
title  King. 

A  man  may  have  an  eftaic  in  Offices  cither  to  him 
and  bis  heirs,  or  for  life,  or  for  a  term  of  years,  or  du- 
ring pleafurc  only  ;  fave  only  that  Offices  of  public  trull 
cinnotbc  granted  for  a  term  of  >cars,  efpccially  if  they 
concern  the  adminiltration  of  jufftce,  for  then  they  might 
perhaps  veil  in  executors  or  adminiffrators,  9  Rep  97. 
Neither  c:it\  any  Judicial  Office  be  granted  in  revcrfion, 
bccaufe  thoogh  the  grantee  may  be  able  to  perform  it  at 
the  time  of  the  grant,  vet  before  the  Office  falls  he  may 
become  unab.'e  and  infufticicnt;  but  minilUrial  Offices 
may  be  fo  granted,  for  thcfc  may  be  executed  by  dc 
puty.  1 1  Rep,  4. 

There  are  three  things,  fays  Lord  Coie,  which  have 
fair  pretences,  yet  are  mifchievous ;  iff,  new  Courts; 
ad,  new  Offices ;  3:!,  neiv  C orpora'.ioiis  for  trade  :  and 
as  to  new  Offices,  eitticr  in  Courts  or  out  of  tl-cm,  ihefe 
cannot  be  erected  without  at^  of  paiHament ;  for  that* 
undei  liic  pretence  of  common  good,  they  arc  exorcifcd 
to  the  intolerable  grirvance  of  the  Subject.  2  /nf.  5^0. 

Ar.  Office  gritmed  by  letters  patent  for  the  (ole  mak- 
Ing  of  a'l  bills,  informations,  and  letters  miffivc  in 
the  Council  of  was  held  unreafcnablc  and  void. 

I  'Jon.  2^1. 

One  Chute  petiticncd  the  King  to  ereOt  a  new  Office 
for  regiffcring  all  Ilrangers  within  the  realm,  except 
^  X  xDcrchant 
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merchant- ilrangers,  and  to  grant  the  OiHce  to  the  peti* 
tioner  uiih  or  without  a  fee  ;  and  it  was  rcfolvcd  by  all 
the  Judges,  that  the  crciiion  of  (ucli  new  Otncc  for  the 
benefit  of  a  private  perfon  was  againd  all  law,  ol  wliat 
nature  focver.  i  Co.  116:  and  lever ai  cafes  tlierc  cited 
to  tliis  purpofe. 

'i  hc  Kinj^  cannot  grant  to  any  pcrfon  to  hold  a  Court 
of  Equity,  ihougli  he  may  ^TAnz  tenrri.'  f/huru  i  for  the 
difpcnlation  of  equity  is  a  fpccial  trull  committed  to  the 
King,  and  not  by  him  to  be  tntruAed  with  any  other* 
except  hii  Chancellor.  Hob.t-^. 

The  grant  of  an  Office,  generally,  may  be  made  to  any 
perfon  whom  the  King  pleafcs,  for  the  King  ha*  an  in- 
lereft  in  his  Subjefl,  and  a  right  to  his  lervicc ;  and 
therefore  an  information  lies  againll  him  who  refufes 
on  Office  being  duly  elected  ;  and  he  fball  not  be  cxcufcd 
for  his  neglefl  to  qualify  himfelf  according  to  law. 
\  SaUt.  \L^.   But  fee  titles D/^r/;ffr;  Pafujh 

A  woman  may  be  an  officer.  1  hus  the  grant  of  any 
Office  of  government  which  may  be  cxcrcifed  by  de- 
puty is  good)  as  Regent  of  the  kingdom;  fo  of  the 
Keeper  of  a  caHle,  Forefter,  Gaoler,  Commifiioner  of 
fewcrs.  Sexton,  and  Overfeer  of  the  poor.  See  Ccm. 
Dig.  liile  OJ:tfr  (B).  So  an  Office  of  inheritance  may 
dclicend  or  be  granted  to  a  woman,  ns  the  OiHce  of  Eerl- 
Aliir/.'al ;  Cum.  /)/>.— or  Lord  Great  Chaiabirlain  1/  Eag- 
lajui.  Bro.  P.  C. 

Wherever  one  Office  is  incident  to  another,  fuch  Inci- 
dent Office  is  regularly  grantable  by  him  who  hath  the 
principal  Office;  and  on  this  foundation  it  hath  been 
held,  that  the  King's  grant  of  the  Office  of  County -cleik 
was  void,  i:  being  iufcparabiy  incident  to  the  Office  of 
Sheriff,  and  could  rot  by  any  law  or  contrivance  be 
taken  away  from  him.  4  Co.  j:.  Mutanicaj'e, 

So  thcOfficeof  chamijerlain  of  the  King's  Bench  pri- 
fon  is  infeparably  incj:icni  to  the  Office  of  marlhal ;  there- 
fore a  grant  of  the 'Office  of  marflial,  with  arefervationof 
the  Office  of  chamberlain,  is  void.  1  5aik.  .{59 :  1  Ltsn- 
Sao,  311. 

So  it  hath  been  refolved,  that  the  Office  of  Exigenter 
of  Leaden  and  other  counties  in  £»^laaJ,  n  incident  to 
the  Office  of  Chief  Juflicc  of  C  B.  and  therefore  a 
grant  thereof  by  the  King,  though  in  the  vacancy 
of  a  Chief  juftice,  is  null  and  void.  Dytr  175. 
//.  35  :  1  >yw.  15  a:  and  fee  Sim.u,Par.Ca.  Sir  Rm»' 
imtui  HoWt  lafi. 

Lord  Cekc  fdys.  that  the  Jullices  of  Courts  did  ever 
appoint  their  clciks,  fome  of  v;iii!:h  after,  by  prefcrip- 
tion,  grew  to  bs  Officers  in  their  Couiii  j  :rnd  tliia  right 
which  they  had  of  coi:lliiuting  their  own  officers,  is  tur- 
ther  confirmed  to  them  by y?*:r.  iVtJl.%.  \  fi.\-e.  30. 
The  reafont  are;  ift.  For  that  the  law  ever  appoints 
thofe  who  have  the  grcatcd  knowledge  and  iJcill  to 
perform  that  which  is  to  be  done,  adiy,  The  officers 
and  clerks  are  but  to  enter,  iorol,  or  cftefl  that  which 
the  Jufiices  adjudge,  award,  or  order;  the  infuffitient 
doing  whereof  makcth  the  proceeding  of  the  Juiliccs 
erroneous;  than  which  nothing  can  be  more  difhoiiour- 
able  and  grievous  to  the  Jufiices  and.  prejudicial  to  the 
party.  2/«^.  425:  \Mod.  173. 

If  two  officer  arc  incompatible,  by  the  acceptance  of 
the  latter,  the  firft  is  rctinquifhcd  and  v.ic£nt ;  even 
though  ^t  ffiouid  be  a  fuperior  Office.  2  Ttrm  Rep  81. 
1  he  fubfcqueai  acceptance  of  su  incompatible  Office 


v.icaK*9  that  nhich  was  previoufly  held,  whether  fupe* 
rior  or  inferior.  See  2  Term  Rep.  8  :  and  Daug^  393, 
ft',  n,  K.  V.  Gci'i-.i 

II .  Th  e  taking  or  giving  of  a  reward  for  Offices  of  » 
public  nature  i;  f.iid  to  be  bribery  ;  and  nothing  can  be 
more  prcjudici.i!  to  the  gt>od  of  the  public,  than  to  h-tve 
pl.'ces  of  the  h:ghet:  concern,  (on  the  dus  execution 
whereof  the  happlnets  of  both  King  and  People  de- 
pends,) difpofed  of,  not  to  thofe  who  are  moll  aWc  to 
execute,  but  to  thofe  who  arc  moft  able  to  pay  for  them  ; 
njr  can  any  thing  be  a  greater  difcouragc.-neot  to  in- 
duilry  and  virtur,  than  to  fee  thofe  places  of  trull  and 
honour,  which  ouglu  to  be  tlic  rewards  of  thofe  who  by 
their  induftry  have  qu;ilificd  themfelvcs  for  them,  con- 
ferred on  fuch  who  have  no  other  recommendation  but 
that  of  being  highrfl  bidders  ;  neither  can  any  thing  be 
a  greater  temptation  to  officers  to  abufc  their  power  by 
bribery  and  extortion,  and  other  acls  of  injufltce,  than 
the  confideration  of  the  gr^at  cxpcnccs  ihcy  were  at  in 
gaining  their  places,  .ind  the  neceffity  of  fometimcs 
Ur^iniitg  a  point,  to  make  their  barj^ain  anfwcr  tSeir 
ezp^clations.  z  imjl.  I4S  :  1  Ha^vk  J*.  C  h  Is  faid  to 
be  malam  ia ft^  s^od  indidabte  at  common  law.  Kay  loa : 

iVfcsr  781 . 

For  which  reafons,  among  many  others,  it  is  exprefsly 
enabled  byy7fl/.  12  ^.  z.c.  z,  that  the  chancellor,  trea- 
fufcr,  keeper  of  the  I'rivy  fcal,  ftewrird  of  the  King's 
houfe,  the  King's  chamberlain,  clerk  of  the  rolls  of  th© 
julHces  of  the  one  Bench  and  of  the  other,  barons  of  the 
Exchequer,  and  all  others  who  fhall  be  called  to  ordain, 
name,  or  make  jufiices  of  the  peace,  fticrift*:,  efcheaiors, 
curtomers,  comptrollers,  or  any  other  officer  or  miftiftcr 
of  the  King,  fhall  be  firmly  fworn  that  they  ftiall  not 
ordain,  name,  or  make  any  of  the  above-mentioned  offi- 
cers for  any  gift  or  brokagc,  favour  or  afTcAton  ;  nor 
that  none  who  fueth  by  himfelf,  or  by  others,  privily  of 
openly,  to  be  in  any  manner  of  Offif  e,  fball  be  pot  in  the 
fame  Office,  or  in  any  other;  but  that  they  make  al!  fuch 
officers  and  minilleis  of  the  befl  and  mofl  lawful  meof 
and  fafficicnt,  to  their  cftimation  and  knowledge. 

And  by  4.  W.  4.  5,  it  it  enacted,  that  no  She- 
riif  (hall  let  his  bailiwick  to  farm  to  any  man  for  the 
time  heoccupieth  fuch  OfSce. 

But  the  principal  (latute  relating  to  mfttter  is  ^at. 
5  y  tEti,  6.  e.  t6  ;  v,hcreby  it  i>  enafled,  •*  That  if  any 
perlon  bargain  or  fell  any  Office,  or  dijpotation  of  any 
Office,  or  any  part  of  any  of  tliem,  or  receive  any  mo* 
ney,  fee,  l^c.  dircclly  or  iudirc^ly,  or  take  any  proroife, 
i^c.  to  receive  any  money,  ts'c.  tlireflly  or  i.tdire"ily, 
for  any  Office,  or  for  the  deputatii>n  of  any  office^  or 
any  part  of  any  of  them;  or  to  the  intent  that  any  per- 
fon Ihouid  hivc,  exercife,  or  enjoy  any  office, or  the  de- 
pataiiriU  of  any  Ofiice,  or  any  pan  of  any  of  them, 
which  fhail  in  anywife  concern  the  ndminifiration  or 
execuiionof  juflice,  or  the  receipt,  'Sc.  of  any  of  the 
King's  ircafure,  Wr.  or  the  keeping  of  any  of  the 
King's  towns,  fj?f.  being  for  a  place  of  ftrcngth  .ind 
defence;  or  which  ftnll  concern  or  touch  any  clerkihip 
to  be  occupied  in  any  manner  of  Court  of  record  where- 
in juflicc  is  to  h:  minillered  ;  ilial  then  e^ery  perfon 
that  fhall  fo  offend  Iha'I  not  only  lofc  and  forfeit  all  bis 
and  their  right,  intcrctl,  and  cllate,  in  or  to  any  of  ihe 
faid  Office  or  0£c?s,  iSt*  bat  alfo  perfons  who  fhall 

give 
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give  or  pay  any  fum  of  mnncy,  or  fiiali  make  any 
promifc,  is'c  (liall  immvdiaitly  adjudged  a  dif.iliird 
pcrfon  in  ihe  law  lo  all  interns  aitd  purpofca  to  have,  iSc. 
the  raid  Office,  ci^c 

*'  Jiis  (urthcrcnafled,  That  bargains,  falcs,  promifes, 
bonds,  agreements,  covenant*,  and  aJVuranccs  lhail  be 
void  to  and  agaiiiil  liim  and  them  by  whom  any  fuch 
bargain.  £5V.  fhall  be  mnde. 

•*  Provided  always.  That  this  aft  (KsH  not  extend  to 
any  Office  whereof  any  pcrfon  is  fciftd  of  any  efiatc  of 
inheritance,  nor  to  any  Office  cf  parkcrJhip,  or  of  the 
keeping  of  any  park  houfe,  manor,  garden,  chale,  or 
forert,  or  to  any  of  them. 

"  It  is  atfo  provided.  That  this  2^  ftiall  not  be  pre- 
judicial to  the  Chief  juftices  of  the  King's  Bench  or 
Common  Pleas,  or  the  Juflices  of  aflife ;  but  that  they 
may  do  in  every  behalf,  concerning  any  Office  to  be 
given  or  granted  by  ihem,  as  they  might  have  done 
before  the  making  this  aft." 

In  the  conjlrudion  of  this  laft-mentioned  flatute,  the 
following  opinions  have  been  holden  : 

The  Office  of  Chancellor,  Regiilrar,  ard  Coromifniry 
in  Ecclefutlical  Courts  are  within  the  meaning  of  the 
flatute;  insfmuch  as  ihofe  Courts  do  not  only  deter- 
mine matters  which  arc  Irou^ht  before  them  pro  Jalutt 
animttt  but  alfo  have  t!ie  dcciiion  uf  difputes  concerning 
the  laivfulncfs  of  matrimony,  and  legitimation  of  chil- 
dren, which  touch  the  inheritance  of  the  Subjeft ;  and 
alfo  hold  plea  of  Icg:icies  and  tithes,  tiff,  in  which  re- 
fpefls  they  arc  Court-s  of  juflice.  Cro.Jac.  269:  3  h/JI, 
148:  izCff.  78:  Saik.  ^63:  3  Ltv.  ;  z  i^tnt. 
iry,  267. 

Offices  in  fee  arc  out  of  the  flatute  ;  for  if  the  King 
be  feifed  in  fee  of  a  bailiwick,  and  he  demife  the  fame 
to  y/.  who  demifcs  to  B.  rendirring,  fife,  the  demife  to  8. 
is  not  within  the  Ilatutc  ;  for  Offices  in  fee  being  excepted 
out  of  the  flatuic,  undjr-Ieaf:s  of  fuch  Offices  are  alfo 
excepted  inclulively.  2  Lev.  rji. 

The  place  of  coftcrer  is  within  this  flatute,  and  a  per- 
fon  having  once  purchafcd  this  placets  for  ever  difiblcd 
to  enjoy  the  fame ;  and  the  King  is  bound  by  this  ila- 
tu:e,  and  could  not  difperfe  with  it  by  any  noti  cbfiante. 
3  Buift.  91  :  iV  lit.  254;  Cro.Jac.  3R5." 

Tile  faJeof  a  bailiwick  of  a  iiuiwlred  is  not  within  the 
fl.iiuie,  for  f*jch  an  offence  doth  not  concern  the  admi- 
niilraiion  of  juftice,  nor  is  it  an  Oflice  of  trull.  4  Lcoh. 
33:  4;i/c^.  223. 

.'\  feat  in  the  Six-clerks'  Office  is  not  within  the  (latuie, 
being  a  minifteriat  Office  only  ;  and  they  are  but  under 
clerks,  who  have  fo  much  a  flieet  for  copying,  i^c.  but 
one  Judge  held  it  not  faleablc  at  common  law  for  the 
following  reafons:  ill,  Difcouragemcnt  of  merit  and 
induflry.  2dly,  it  occafions  extortion  and  cxadlion  of 
exccfilve  fees,  jdly.  From  its  being  a  great  charge  to 
fuitors.  4ihly,  It  exempts  the  pcrfons,  who  enter,  by 
thefe  means,  in  a  great  mcr.fure,  from  the  due  regu- 
lations under  which  they  ought  to  be ;  for  they  are  not 
fo  eaCly  removed,  as  if  they  were  at  the  will  of  him  who 
hath  the  difpofal  of  them.  Pa/cb.  26  Cur.  z.  in  C.  B. 
Sparr<nv  v.  RejmU:. 

This  ft.itute  doth  not  extend  to  military  officers ;  3nd 
Jiat.  7  IV.  Is  M.  which  requires,  th:\t  every  commillion 
officer,  before  his  commiflion  is  regiflered,  fhould  take 
the  oath  there  mentioned,  that  he  had  uot  diredly  or  ia- 


dircflTy  given  any  thing  for  procuring  the  commiffion 
but  the  ufual  fees,  extended  only  to  horfe,  foot,  and  dra- 
goons, but  not  to  the  marines.  Pre^id.  Cham.  199. 

The  fale  of  the  depuwtion  of  ihc  Office  of  ProvofV- 
Marfha]  of  'Jamaica  is  not  within  this  ilatute,  bccaufe 
this  flatute  docs  not  extend  to  the  plantations.  ^Mod, 
222  :  Salk.  411:2  Mod.  45,  S.  P.  undetermined ;  and 
there  faid  arguenda,  that  fo  good  a  law  fliould  have  as 
extenfive  a  conllruflion  as  pofliblc. 

In  a  writ  on  a  judgment  in  Inland,  it  was  held  clearly 
that  the  Office  of  clerk  of  the  Crown,  and  clerk  of  the 
pence,  was  within  the  flatute;  but  that  this  law  did  not 
extend  to  /ri'/ir/ry, not  being  enabled  there.  Trin,<)Geo.z. 
in  C.  K.  Maecariy  v.  U'ukford. 

One  who  makes  acontraft  for  an  Office,  contrary  to 
the  purport  of  this  flatute,  is  fo  far  difabled  to  hold  the 
fame  that  he  cannot  at  any  time  during  life  be  reilored 
to  a  capacity  of  holding  it  by  any  grant  or  difpenfation 
whatfoever.  H'^b.  75  :  Co.  Lit.  234  :  Cro,  Car.  361  : 
Cn>.  Jac.  386. 

Wtiere  an  Oflice  is  within  the  flatute,  and  the  falary 
Isci-rtain,  if  the  principal  make  a  deputation,  referving 
a  lefi'tr  fum  out  of  the  falary,  it  is  good  ;  fo  if  the  pro- 
fits be  uncertain  arifing  from  fees,  if  the  prir.cipal  make 
a  deputation,  rt  lerving  a  certain  fum  out  of  the  fees  and 
profits  of  the  OfTicc,  it  is  good :  for  in  thefe  cafes  the  deputy 
by  his  conflitucion  is  in  place  of  his  principal,  yet  he  has  no 
right  to  his  fees,  ihey  Hill  continue  to  be  the  principal's  ; 
fo  that  as  to  him  it  is  only  referving  a  part  ot  his  own, 
and  giving  away  the  reft  to  another  ;  but  where  the  rc- 
fervation  or  agreement  is  not  to  pay  out  ot  the  profits, 
but  to  pay  generally  a  certain  fi;ni,  it  mull  be  paid  at 
all  events ;  and  a  bond  for  performance  of  fuch  agree- 
ment is  void  by  the  flatute.  Salk.  468  :  6  Mod.  234  : 
Comh.  356. 

This  t»eing  a  public  law,  the  judges  «  o£icio  are  lo 
take  notice  of  it ;  but  yet  it  fcems  the  more  regular 
and  fafe  way  to  plead  it :  but  it  hath  been  rcfolved,  that 
a  perfon  in  pleading  this  flatute  need  not  atledge  that 
the  party  againft  whom  it  is  pleaded  is  not  within  any  of 
the  provifoes  or  exceptions  in  the  flatute  ;  but  that  if  he 
be,  it  murt  come  on  his  fide  to  fliew  it.  7'riH,  9  Geo.  2. 
in  B.  R.  Maecariy  v.  Wickfcrd.  SeJ  quare  f  AManjide 
z  And,  55,  107  :  Ld.Rajm.  1245. 

III.  It  is  held  clearly,  that  an  afTifc  lay  at  common 
law  for  an  Office,  and  that  therefore  though  the  flatute 
of  fP'tJl.  2.  13  Ed.  I.  JI.  I.  <-.  2;,  fpeaks  only  of  Officej 
in  fee,  yet  an  aflife  lies  for  an  Oflice  in  tail,  or  for  life; 
but  this  is  to  be  undt-rflood  of  Offices  of  profit,  for  of 
an  Oflice  of  charge  and  no  profit  an  affife  doth  not  lie. 
8  Co.  47.  i:  2  7///?.  412. 

But  a  man  (hall  not  have  an  affife  of  the  whole  Office* 
unlefs  he  be  difieifed  of  the  whole  ;  yet  if  a  man  bedif- 
fcifed  of  parcel  of  the  profits  of  an  OfHce,  he  may  have 
an  affife  for  that  parcel  only.  8  Co.  49.  ^  :  z  412. 

In  an  affife  for  an  Office  newly  ereiled  and  confli- 
tuted,  the  demandant  in  his  plaint  murt  fhew  what  fee  or 
profit  is  granted  for  the  cxercife  thereof;  for  this 
Office  cannot  have  a  fee  or  profit  appurtenant  to  it,  as 
an  ancient  Office  may,  and  for  an  Office  without  fee  or 
profit  no  affife  lies.  8  Co.  49. 

But  in  affife  for  an  ancient  Office,  the  demandant  iit 
his  plaint  need  hoc  fhew  what  fee  or  profit  is  belonging 
Xx  2  n 
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to  it,  for  Ic  fha!!  be  intended  there  u  feme  fee  or  profit. 
8C0,  49. 

In  an  aflife  for  nn  Office,  the  demandant  muft  flvcw  a 
feifm ;  but  it  hath  been  held,  thut  laking  ^/i.  (or  a 
cafitit  agnttillif.  ia  fufticicnt  fcifin  of  the  cBice  cf  Filaxxr 
dehanci.  \  JtaU.  Abr,  z--o. 

Alio  in  an  anifc  for  an  Office,  the  demandant  in  hit 
patent  mull  fct  torth  a  title.  3  Mod.  275. 

An  alfifc  lies  for  the  Office  of  Regiftrar  of  the  Admi- 
ralty ;  for  chough  their  procccd:i!^;«  arc  .iccordtng  to 
the  civil  law,  yet  the  right  of  ihcii  ('like  is  determin- 
able at  the  common  law  :  fu  of  the  malkcrlliip  of  an  hof- 
pital,  being  a  lay  fee.  B  Co.  47  :  :  Infi.  412  :  11  Co. 
99.  h:  Dyer  15Z. 

A  man  may  bring  rn  a^ion  on  the  cafe  Tor  the  profits 
of  an  Office,  though  he  never  had  fcifin.  1  Med.  122. 
And,  in  general,  an  a£lton  by  a  pcrfon  claiming  ao  Ofiicc 
sgainfttbe  pcrfon  in  ?^ual  pufTcfficn,  ind  receiving  the 
fees,  is  now  pcihaps  the  moH  eligible  method  that  can 
be  purfucd  to  try  the  queftion  of  right. 

if  the  King  grant  the  Office  of  Comptroller  of  the 
culloms  to  A.  and  durante  liuepiacits,  and  yf.  dies, 
and  aftemards  the  King  grants  the  faid  Office  to  C. 
and  yet  fi,  nndcr  pretence  of  furvtvo:fhtp,  evercifes  the 
faid  OfHce,  and  receives  the  profits  thereof;  C.  may 
have  an  indtififaiui  o£':.irffit  for  fo  much  trcney  had  and 
received  ic  his  uiV.  2  yi<d.  260.  Sec  2  Li'v.  108 :  i  hUd. 
\XX '.  and  further,  title  Miindamui, 

IV.  It  is  Uid  down  in  general,  that  if  an  ofRcer  afts 
contrary  to  the  n.iturc  and  doty  of  bis  Office,  or  if  he 
refufes  to  aA  at  all,  thai  in  thefe  cafci  the  Office  is  for- 
feited .  1 1  Ed.  4.  1 .  ^ :  a  HgU.  Mr.  155. 

But  herein  it  \\\\\  be  rtccfiary  to  ccnfidcr  more  mi- 
nutely what  fbalt  he  ;.iid  10  be  fuch  atils  as  are  contrary 
to  the  duly  of  his  Office ;  and  how  far  the  fame  (wheiher 
they  are  aAs  of  cmiffion  or  commifficn)  amount  to  a  for- 
feiture ;  wherein  it  hath  been  clearly  agreed,  that  a 
gaoler  by  fufFctiiig  voluntary  efcapcs,  by  abuHrg  his  pri- 
foners,  by  extorting  urreafonablc  feci  from  them,  or  by  de- 
taining ihem  in  gaol  af:crh.iving  bc^nlcgajly  difchargcd 
and  paid  their  jult  fees,  forfeits  hiv  Office  \  for  that  tn 
the  grant  of  every  Office  it  is  implied,  that  the  grantee 
execute  it  faithfully  and  diligently.  C'c.  Litt,  233: 
9  Cff.  50  :  3  A/di/.  I  .J  3 . 

if  a  gaoler  leav'-  his  prifon  door  unlocked,  and  the 
prifoners  cfcape,  it  is  not  only  a  negligent  but  a  volun- 
tary efcape.  Cro.  Car.  492. 

fiut  it  is  held,  that  one  negligent  efcape  is  not  a  for- 
feiture, tliough  ;i  voluntary  one  is,  but  that  two  negli- 
gent cfeapes  amount  to  a  forfeiture.   %()  lUn.  6. 
2         Air.  195  :   %  f'ttn.  173  :  and  fee  /!at.  8  9 
it'.  ^.  (ap.ty,  this  Di^iionary,  title G^/e/fr. 

Thf  rc  are,  fays  Lord  C'fl«,  three  cauiVs  of  forfeita'c 
or  feizurc  of  Offices  by  m..i(er  in  deed.  By  abufer. 

adly.Non.ufer.    3dl'y,  Refufil. 

ift,  tbufcr;  as  by  a  marlhal  or  other  gaoIcr*9  per- 
mitting rfcapcs. 

»dly.  By  Non-ufcr ;  in  which  there  is  this  difference, 
when  the  Office  concerns  iht-  adminidraiion  cf  judice  or 
the  commorwtalth,  the  officer «- fl^iia  ou^ht  toattend 
without  rcqiit  i>,  there  by  non-ufcr  or  non-aiicn  j.ince  the 
Office  is  fr>rfti;cd  ;  but  «  here  an  officer  is  not  obliged 
40  aitccd,  but  upon  demand  or  rcqucft  made  by  him 


whore  officer  he  is.  there  without  fuch  demand  or  requeft 
there  can  be  no  forfeiture!  and  herein  atfo  Lord  C«i^ 
in  another  place  lakes  the  following  divcrfity,  'viz.  that 
nn:i-urer,of  iticlf,  wi:btout  fume  fpecial  damage,  is  00 
forfeiture  of  private  Offices,  but  that  it  is  ochcrwif;  of 
a  public  one,  which  concerns  the  adminiflration  of  jufticc, 
3uly,  As  to  rcfufal,  ^e  fays,  that  in  all  cafes  where  an 
officer  is  bound  upon  rcquetl  to  cxrrcife  his  Office,  if 
he  does  not  do  it  upon  requefl,  he  foi  fcits  it ;  as  i/  the 
flcA-ard  of  a  mauor  be  requeOed  by  the  lord  to  hold  a 
Court,  if  he  does  not  do  ic*  it  u  a  forfeiture.  6  Co.  50 : 
Ci.  Lilt,  235-  &, 

If  c^^ncit^  ns  in  \vx,  u'tich  are  annexed  to  OffiVes,  be 
not  ob  ".  rvcd  and  fuitill'-d,  ihc  Office  is  lo  \  for  ever,  for 
th':ic  condtiionsarc  ai  itr-^ngand  binding  as  cxprcff  con- 
ditions ;  therefore  if  the  Onice  of  foreller,  b*!-.  defceod 
to  an  infATit  or  feme  covert,  (where  by  law  they  may  fo 
dtl  .end,)  and  thcfe  are  not  cxercifed  by  fofficient  depuite.«, 
they  become  forfeited.  Cf.  Utt  233.  ^:  8  Co.  44  :  Cr». 
Car.  Hard.  1 1 . 

Infufficicney  is  an  original  incapacity  which  creates  the 
forfeiture  of  an  Office;  fo  if  a  lupcrior  puts  in  a  deputy 
into  an  Office,  which  may  be  by  di.*puty,wboii 

ignorant  and  untkilful,  this  is  a  forfeiture  of  the  Office. 
4  Mod.  29.  arguendo. 

If  the  King  grants  an  Office  In  any  of  the  Courts  at 
If^£jImii:Jl<r,  tlic  juJges  may  remove  an  officer  for  irfuf- 
ficiency,  and  they  arc  the  proper  judges  of  hi*  abilitii^s. 
^  Med  30  ar^jixdo.  Where  in  officer  may  be  removed, 
but  not  abridged  of  his  fee,  fee  1  Roll.  Ref.  82-3. 

.A  Filazer  cf  C.  B.  being  abfent  two  years,  aid  hav- 
ing farmed  out  bis  Office  from  year  to  yrar,  without 
cencc  of  the  Court,  \va*  difchirgcd  by  the  Chief  Jof- 
tice,  cxafinjh  /o^'r.riim  j.r.rumt  by  word,  fpokcn  openly  in 
Court ;  and  thcugh  there  was  no  record  made  cf  the 
difcharge,  nor  no  iegal  fummons  for  him  to  anfwer  to  any 
accufatton,  yet  the  difcharge  was  held  good.  Djtr 
1 14-  h.  pi.  64  :  1  Rell.  Ait.  155. 

An  officers*  as  tt:rRcdout,becaufethathe  J^diavif  ^u^t' 
dam  rtccrda  ccr:ra  o^iii Jui  ticltttim  ;  and  it  was  objetted,. 
Ill,  That  it  was  not  cci:a;n  enough,  becaufe  net  ffiewn 
what  records ;  to  which  the  Court  anfwcred,  that  it 
would  be  proli.ic,  and  then  he  hai  ing  fpoilcd  the  re- 
cords, ihcy  are  not  perhaps  to  be  had.  adiy.  That  it 
may  be  he  did  it  by  c^avce,  and  r.c:  wilfully  ;  to  which 
the  Court  faiJ,  that  the  conciufioo  anira  cjini  fut  dtit- 
tua  includes  thjt.  1  Kri  597 

But  if  the  King  grsi.ts  an  Office  which  concerns  iruA 
and  diligence  lo  itvo,  and  one  is  auainted,  the  entire 
Office  is  forfeited  to  the  King ;  for  he  cannot  make  cnc 
occQpy  in  common  with  anciiicr.  180. 

Wrereveran  cfficcr,who  holds  his  Cfficc  by  patent,, 
commits  a  forfeiture,  he  cannot  reguhirly  be  turned  out 
without  a /ti  f  far.ait  ror  can  he  be  faid  to  be  com- 
pK-tcIycuried  or  difcSarged  without  a  writ  of  dif'tihargc; 
Ibr  his  right  appearing  of  recoid,  the  fame  m  -ii  be  de- 
feated by  matter  cf  as  hipli  a  rature.  But  fut  this  fee 
Djcr  155,  19S,  211  :  9  Co.  9S:  Ca.  Uit,  233:  Cro. 
Car.  60,  61 :  1  Sid.  81,  134 :  S  Cs.  44.  A :  1  RJL 
Air.  580:  3  Mod.  jjj  :  3  Ltv.  2S8. 

All  officers  arc  puniihable  for  corruption  and  oppref- 
five  procc.  .'.irigs,  according  to  the  nature  of  the  L^i'eflce. 
j  Liiher  by  indidmcnc,  attachment,  a^ion  at  the  tuii  of 

the  party  injured^  lofs  of  their  Office.  (Jc.  6  Mod,  96. 
*  fiut 
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Bat  bcfiJcs  the  puniftmcnt  by  Indl^lment,  W/.  all 
Courts  ol  rccorJ  have  a  difcrclionary  power  over  their 
ofiict.r;,  AnJ  arc  lo  fire  that  no  abufes  are  committed  by 
tliffn,  which  may  bring  difgracc  on  the  L'ourtt  them 
(elves:  the  Court  of  King's  Bench,  by  the  plenitude  cf 
its  power,  cxerci(>8  a  fupcrintcndency  over  alt  inferior 
Coi:rts ;  and  miy  grant  rtn  attaehment  ngainfl  the  judges 
ot  lucli  C-:urt}  for  opt  iclfivc.  unjull,  or  irregular  praAicc, 
con;rary  to  the  obvious  rules  of  oatural  julltce.  Djer 
21& :  Pti/ui.  564.:  1  Sali.  zio. 

As  to  extortion  by  olHc  rs,  it  !s  Co  odious,  (being 
roore  heinous,  as  Lord  tWr  fays,  than  robbery,  a&  it  is 
ufmlly  nttcndcd  with  iht  aggravating  fin  of  perjury.) 
thnc  it  is  punilhahtc  at  contmon  law  by  fine  and  impn- 
foti:iKnt,  and  alfo  by  removal  from  the  Office  in  the 
cxecuti'>n  whereof  it  was  commiit'^'d ;  and  is  defiocd  to 
be.  the  tal;tng  of  money,  by  any  ofticer,  by  colour  of  his 
Ofhce,  either  w  bc:c  none  i*  due,  or  not  fo  much  ii  doe, 
or  where  it  is  not  yet  due.  Ce.  L::t.  368.  h  :  2  Infi.  109 : 
10  Co.  102  :  z  RoU.  Mr.  31,  57  :  Cro.  Car.  438,  448  : 

Itut  ti.e  Hated  and  known  fees  allowed  by  the  Courts 
of  jullicc  to  their  rcfpcitive  offi^.crs,  for  their  labour  and 
trouble,  are  not  reilramcd  by  the  i.  ommon  Law,  or  by 
the  lUtutc  of  ^^fy?/;.  i.  Therefore  ).ich  tecs  may  be  le- 
gally demanded,  witho'U  danger  of  exturtlon.  21  iUn  7. 
I?:  Co.  Liti.         Sec  further  this  Dictionary,  tiiUs 

£xtortion  ;  Fiei  j  Bribery. 

In  general,  all  wilful  breaches  of  the  duty  of  an  Of- 
fice arc  forfeitures  of  it,  and  punifhable  by  fine.  ISc. 
for  fince  every  OfTice  is  inllituted,  not  for  the  lake  of  the 
ofHcer,  but  for  the  good  of  fome  other,  nothing  can  be 
niorr-  ju!l  than  that  he,  *ho  cither  neglefts  or  rcfufcs  to 
anfvvcr  die  end  for  which  his  OfHce  was  ord-tint-J, 
fhould  give  way  toothers  who  are  boih  able  and  will- 
ing to  ulcc  care  of  1:,  and  that  he  (hould  be  punifhed  for 
hi*  negle«:t  or  '•pt>tetlive  execution ;  but  the  particular 
tnfla;  ces  wherein  a  man  may  be  faid  to  aA  contrary  to 
liic  duty  of  his  Office,  though  various,  arc  yet  fo  gene- 
rally obvious,  that  it  is  teedlcfs  to  enumerate  them.  Ce. 
/.;//.  a3^,  234. 

Fur  further  matter  conneflec!  with  thi;  title  fee  tf.u 
Diflionary,  titles  ManJaa!UT\  ^.0  Warranto,  StC 

Sre  alio  2  ImJ}.  43  :  Cra,  Car.  49*  :  3  'V*"/.  146 : 
9  Co.  50.  a'.  Cro.  Ll.'z  ^*'gi  I  ^nJ.  29:  yoplf.  itj  : 
Mcoryo?  :  z  MeJ.  lai  :  Cro.  'Jac,  17, i**:  il  £</.  4.1: 
2D  Eti  4  56  :  39  H:n.  b.  31 :  22  j4Jf.  54:  8  H.  4.  18  : 

2  //.  7  11:  14  Hen.  7.  I  ;  2  RelL  Jhr.  155:  7  O.  14 : 
Poph.  119:   I  Liu.  71  :   Rajm.  216 :  3  L."v   iSi : 

3  Mot/.  1^6  :  S^in.  114:  2  fern  1  tg,  269  :  BriJ^m.  27  : 
P/nvJ.  57)i  :  1  HtJ.  91,  94,  152 :  I  75  1  Kt6. 
349:  RayfJt.  :  5  431  :  Cirr//'- 438  :  4 /^f.  200: 
A/asi-  VoS. 

OI  FICK  FOUND.  U  where  an  inqu-fuioo  i:  made 
to  the  King's  ufe,  of  any  thing  by  virtue  of  his  OGicc 
who  inquireth,  and  i;  is  found  by  the  inqulfuion.  In 
this  a jrn ideation  il  i»  ufed  in  JJat.  ^3  H.  8.  c.  20  *':a:.a^- 
/orti'i  Prtfrcg.  pag.  6o ;  where  to  traverfe  an  Ofiice,  is  to 
traverle  an  inquiiition  taken  of  Office  ;  and  to  return  ar» 
OfHc  ,  is  to  tcturn  that  which  is  found  by  virtae  of  the 
Ofiice.  Ki/.h.  177. 

There  ill.:  two  kindi  of  OfEccs  IHuing  out  of  the  Ex- 
chequer by  commifTiun,  viz.  an  OAice  to  entitle  the 
Kin^  in  the  thing  inquired  of,  and  za  Office  of  10- 


ftruflion.  6  Rtj>.  zT.  TheOfHccof  entitling  doth  veft 
the  ellate  and  pcffefGon  of  the  land,  fSf.  in  the  King. 
Ik  ho  had  therein  bclbre  only  a  right  or  title  ;  as  where  an 
ali;n  purchafes  lands,  a  pcrfon  ii  attaint  of  felony,  or 
the  I  ke;  and  the  other  OfTice  ii  wi.ere  land  is  vefled 
and  fettled  before  in  the  King,  but  the  particulars  there- 
of do  not  appear  upon  record.  4  /?r/.  51* :  Plovti* 
48  f.  The  efie^l  of  this  Office  is,  that  the  King,  from 
the  time  of  finding,  (ball  be  anfwercd  the  profits  with- 
out entry,  t;  r.  5)?//.  32:  ioRfj>.ii^.  If  any  Office 
be  wrongfully  found,  chofe  who  are  grieved  may  be  re- 
lieved by  a  traverfe,  or  (/r  *TVeiV,  by  pleading 
or  petition  ;  tor  every  Otiicc  is  in  nature  of  a  dedai  ation, 
to  which  any  man  may  plcid,  and  eitherdeny  or  confefs, 
(Sc.  PUivd  4^8:  Sro.  506.  Where  Offices  arc  found 
before  the  efchcators,  they  mufl  be  delivered  by  inden- 
ture under  the  hands  and  fcals  of  the  jurori.  Djfr  170. 
Sec  titfc  jHfueJf  of  Office. 

OFFICIAL,  tfcialit]  In  the  ancient  civil  /aw,  fig- 
nifics  htm  whois  the  miniAer  of,or  attendant  upon,  a  ma- 
gilUaie.  In  the  canon  law,  it  is  he  to  whom  any  bifhop 
gcneralli.'  commits  the  charge  of  his  fpirituil  jurifdi^tion ; 
and  in  this  fenfe  there  is  one  1.1  every  dioccft-  called  OJ^- 
ctti/u  Priiuifahit  whom  the  law  Ilyle*  C/jum/.'ier ;  and  the 
rert,  if  there  arc  n'.orc,  .ire  by  the  canonills  termed  0/- 
fi<ialrs _/f/-rf«/,  bat  by  us  CommifTaries.  In  our  rtatutcs, 
this  word  fignified  properly  him  whom  the  archdeacon 
fublHtutc;  for  the  rxrcuttng  his  jurifdiction.  1'he  arch- 
deacon hath  an  OlHcial  or  church-lawyer  to  afiift  him, 
who  is  judge  of  the  archdeacon's  Court.  fVce^s  Snfl, 
30,  50;. 

Ol'flCIARIS  NON  FACIENDIS  VEL  AMO- 
VENDIS, A  writ  direitcd  to  the  magiftratcs  of  a  cor- 
poration, requiring  them  tiot  to  makeluch  a  man  an  of- 
iicrr,  or  to  put  one  o  it  of  the  OtBce  he  hath,  until  inquiry 
is  made  of  his  manner*,  t^c.  Reg.  Orig.  126. 

OFFICIUM  CURTAGII  PANNORUM,  Granted 

10  ii'i^hiifit  OJlcrne,  cr-no  2  EJ.  a.   Exlrc3.  Fin.  CvHcell. 

OIL.  'J  hc  lord  mayor  of  LiNticn,  and  the  maftcr  and 
wnrder^  of  the  tallow-chandlers'  company,  are  to  fearch 
ail  Oils  hriiughi  to  LtuJon;  and  if  any  is  deceitfully 
mixed,  rhey  miy  throw  it  away,  and  puntfh  the  offend- 
er] :  and  h^ad  officers  \n  corporations  have  like  power* 
Stiti.  3  Sttt.  8.  cap.  14. 

tanips  to  be  ufed  in  priv-ite  houfcs  but  of  fifh^l. 
8         r .  9  ^  i8.  See  title  Can  i/et. 

OLD  JURY,  Fett.!  Juiiaimas.]  The  place  or  ftreet. 
where  t^ie  jews  lived  in  i^o/iJon.  See  Jrw$% 

OLD  s  riLE  ;  See  7'.ar. 

OLERON  LAWS,  VUartmfn  Ltgts.^  The  laws  of 
King  Ri:b.  I.  rtfatliig  to  mariume  affairN,  fo  called,  be- 
cauf-  Qi-ide  by  him  when  h:  wai  at  Olnon\  wiiich  is  an 
idand  King  10  tht  hay  i^i Acquitatn,  at  the  muuth  of  the 
rivrr  CUmat,  tnd  new  btVnps  to  the  Frtnth  Ktng.  Co. 
tttt.  260.  I'hf  fj  h*-  arc  ncordtd  in  the  lifack  B-ick 
of  :hc  Admiralty,  and  r.re  a.-c  uacd  the  wurX  cxceUcns 
compofition  of  Sea  Liws  in  tin-'  ivorld.  See  Seltien^s 
Mart  Chittfumt  Zti,  2J4  :  I  C-ww,  4,13  :  4  ComKf.  423  : 
anti  this  Di^ionary,  litic  Kaiy. 

OLYMPIAD,  Oijm/ijas.]  An  «C0')nt  of  time  among 
the  Grtf^/,  conlift'.iig  of  (our  com^'icte  years,  itaving  irs 
o»nie  fronkJhe  Olyatpic  games,  wi  ieh  were  kept  every 
i'ujrib  yar,  to  tionour  of  2<'//-''r  Ofympijft  near  the 

city. 
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city  of  Ofytajna;  wUen  they  entcreJ  the  Mines  of  tV.c 
conquerors  on  public  records.  The  tirft  0/)n/>iaJ  be- 
gan in  til f  year  ^g-^i  of  the  JuHan  periud,  505  years 
atXcs  the  wking  of  Trey,  776  before  the  biith  of  Chrill, 
and  24  ye^rs  bsfore  the  fouoding  of  Rem.  JEthtlnd^ 
King  of  the  iTwff/i^A  ^ATOTJ,  computed  his  reign  by  Qljm' 
fiads.  Sfe.'in. 

OMISSIONS,  Are  placed  among  crimes  and  of- 
fences ;  anJ  Oir.iflipn  to  hold  a  Court  lcct^or  not  fwcar 
iiig  ofBcers  thurtin,  i^c.  is  a  caufe  of  forfeiture.  Omif- 
Jionis  in  Uw  proceedings  render  ihcm  vicious  and  de- 
fccUve  ;  fide  title  Amtudmtnt ;  OJice. 

ONCUNNE,  Sax.  On  ciiiintn7\  Accu/ains.  Ltg.  Jl- 
fredt  c.  29. 

ONERANDO  PRO  RATA  PORTIONIS,  A  writ 
that  lies  for  a  joint-tenant,  or  icnant-in-common,  who 
is  dillraincd  for  more  rent  than  his  proportion  of  the 
land  comes  to.  Rfg.  Orig.  182.  See  title  "Jcint-ttNontj. 

O.  Nl.  It  is  the  courfe  of  the  Exchequer,  as  foon 
as  the  Sheriff  enters  into  and  make*  up  liis  account 
for  iffues,  amerciaments,  and  mean  profits,  to  mark 
upon  each  head  O.AV;  which  denotes  Oa/iutur  K:Jt  ha- 
ttat  Ju^ukntim  txoniramnfm^  and  prelcntly  he  b;;comes 
the  King's  debtor,  and  a  dtbtt  is  fet  upon  hib  head  ; 
whereupon  the  panics  pnravaiU  become  debtors  to  the 
Sheriff,  and  arc  difcharged  againll  the  King,  bV.  4  hiJI. 
116.  See  title  ^i'cr^. 

ONUS  EPISCOPALE,  Ancient  cuftomary  payments 
from  tiie  clergy  to  their  diocciao  biihop,  of  fynodals, 
pentecoftais,£3f.  Sec  Epifccpalia. 

ONUS  IMPORTANDI,  The  charge  or  burden  of 
importing merchandife,  mentioned  in  they*.-/.  y-^Car.  2. 

ONL'S  PROBANDI,  The  burden  of  proving:  upon 
whom  it  Oiall  be  impofcd,  fee  title  Evidence. 

OPEN  LAW,  IcxMuKi/ijla.]  The  making  or  waging 
of  law  ;  which  bailiffs  may  not  put  men  to,  upon  the 
bare  affertion,  except  they  have  witneffcs  to  prove  the 
truth  of  it.  AUgna  Ckai-ta,  c.z\. 

OPEN  THEFT,  Sax.  Openihis/.]  A  thcfc  that  is 
msnireft.  Leg.  Hfn.  1.  c.  13. 

OPEN  TIDE,  The  time  after  corn  i«  carried  out  of 
the  common  fields.  Brit. 

OPERARU,  Such  tenants,  under  feodal  tenures, who 
had  feme  little  portions  of  land  by  the  duty  ofpcrtorm- 
in?many  bodily  labours  and  fcrvile  works  for  their  lord, 
bein^  no  other  than  ihe /:r'ji  and  bondmen  :  they  are 
mentioned  in  fever.il  ancient  furveys  of  manors. 

OPERATIO.  One  day's  work  performed  by  a  te- 
nant for  his  lord.  Parsch.  Jntiq.  310. 

OPPOSER,  An  officer  belonging  to  the  Greco  W.ix 
in  the  Exchequer.  S^e  Exehcju/r. 

OPPRESSION,  In  a  private  fenfe,  is  the  trampling 
upon  or  bearing  down  one,  on  pretence  of  law,  which  is 
unjull:  but  where  the  law  is  known  and  clear,  though  ii 
appear  hard  or  unequitable,  the  judges  muft  determine 
according  to  that,  ^augh,  ij.  As  to  the  remedy  for 
the  Opprejficn  cf  tb:  Cro-un,  fee  title  King,  V.  1. 

OPTION,  When  a  new  fufi'ragan  bifhop  is  confe- 
cratcd  by  the  ArchbilViOp  of  the  province,  by  a  cuftom- 
ary  prerogative  the  Archbifhop  claims  the  collauon  of 
ihc  firJl  vacant  dignity  or  benefice  in  that  fee,  at  his  own 
choice;  which  is  called  his  0//«».  C^W/.  Sec  title 


OPTIONAL  WRIT.  A/rrff;>r  is  jin  Optional  wWr, 
/. /.  it  is  in  the  alu-rnativc,  commanding  the  dcfccdart 
to  do  the  ihing  rcqnirvd,  w  (hew  the  re^fon  wherefore 
he  haih  not  done  it.  There  is  another  Ipccics  of 
guial  writs  called  Pci'tmpiory^  or  a  Si  ftcerit  te  j\<a- 
rum,  from  the  words  of  the  writ,  which  direds  the  She- 
riff to  caufe  the  defendant  (o  appear  in  Court,  witiiout 
any  Option  given  him,  provided  the  plaintiff  gives  t);e 
Sherifffecuriiyeffedually  to  profecute his  claim.  ^Ctmm. 
274.  See  titles  0/v^;W;  Writ. 

ORA,  A  Saxon  money  or  coin,  valued  at  Cxtecn 
pence,  and  fomctimes,  according  to  variation  of  v.z 
iUndard,  at  twenty  pence.  The  word  often  occuti  in 
Dotne/j'ay,  and  the  laws  of  King  Carueus. 

ORANDO  PRO  REGE  ET  REGNO,  An  an- 
cicnt  writ.  Before  the  Reformation,  while  there  wai 
no  Handing  culledl  for  a  fitting  parliament,  when  the 
Houfes  of  Parliament  were  met,  they  petitioned  the  King 
that  he  would  require  the  bithops  and  clergy  to  pr.iy  for 
thi^  peace  and  good  government  of  the  realm,  and  for 
a  con:inuance  of  the  good  underltanding  between  hie 
Majcity  and  the  E  Aatcs  of  the  kingdom  ;  and  accordingly 
the  writ  De  Orando  fro  Rtge  Regna  was  ilTued,  wUicli 
was  common  in  the  time  of  King  Edvj*  III.  J\'ifM(fi 
E»g{  Hijl.  par.  3.  p,6b. 

OR.^RIUM,  The  bcra  or  border  of  a  garment. 

ORBIS,  A  bonney,  a  fwclling  or  knot  in  the  fiefli, 
caufed  by  a  blow.  Brail,  lib.  3.  title      Cormat  ettp^t^, 

num.  2. 

ORCHARDS  AKD  GARDENS.  Robbing  ihem. 
or  dcrtroying  trees  in  them,  how  punifhsd,  fee  Jfnts. 
4  J  Eliz.  f .  7  :  9  CVp.  I .  e.  22.  The  Hundred  anf»verub!e 
for  the  damages.  9  Geo.  1.  c,  zz.  §  7.  Sue  Garden. 

ORCHEL.orORCHAL.  mentioned  mjiati.  i  ^(.-.3. 
f.  8  :  3  y  4  6.  f.  2.  Seems  lo  be  a  kind  of  ftonc  like 
allum,  which  dyers  ufe  in  their  colours.  It  ia  among 
the  articles  liable  to  a  duty  on  i.-r>portaiion. 

ORDEAL,  or  ORDAL,  Scxsn,  compounded  of  ar, 
magnum,  and  dealt  or  dele ^  judicium  ;  or  as-  others,  from  cr, 
privative,  and  deU  part,  that  is,  expert  erininit,  or  Not 
guilty.]  An  ancient  manner  of  trial  in  criminal  cafes; 
for  when  an  offender  being  arraigned  pleaded  Not  guilty, 
he  might  choofc  whether  he  would  put  himfelf  for  trial 
upon  God  and  the  country,  by  twclvz  men,  as  at  this 
day,  or  upon  God  only  ;  and  then  if  was  called  The 
'jadgmmt  cf  Gsd,  prefuming  that  he  would  deliver  the 
innocent.  Tr>-asj  de  Ley  :  9  Rep.  32. 

This  trial,  according  to  Blackjione,  arofe  from  the  fu- 
perftition  of  our  Saxnn  anccllcrs,  who.-likc  other  north- 
ern nations,  were  extremely  addifled  to  divination;  they 
therefore  invented  this  among  the  methods  of  pur- 
gation or  trial  to  prefcrve  innocence  from  the  danger 
of  falfe  witneffef,  and  in  confequence  of  a  notion  that 
God  would  always  interpofc  miraculoofly  to  vindicate 
the  guiltlefs.  ^Ccmm.  342. 

There  were  of  this,  two  forts,  one  by  fire,  another 
by  water.  Of  thefc  fee  Lamhardt  in  his  ExpUcattoa  cf 
Saxon  IFerdJt  vcrbo  ordalium;  Ihlingjhedt  /el.gSt  and 
Ihicmetn  efpccially,  Difput,  de  Feud.  p.  41.  Sec  Skene  de 
I'irlor.  Significat.  verbo  Macbaittum, 

This  fecms  to  have  been  in  ufe  in  the  lime  of  Henry 
the  Second,  as  appeareth  by  Glanvil/ej  lih.  1 4.  cap.  1 ,  2. 

7»  See 
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See  alfo  Verflfgan,  c.  3.  &ct.  and  Hcze^tit  556. 

This Ordalian  law  was  condemned  by  Pope  Siephett  theSc- 
condy  and  afterwards  toullyaboUfhcd  here  by  ParUaroem> 
as  appears  by  Rot,  Pattn.  de  arnto  1  liin.  3.  mtmbr.  5  : 
CotveU.  Vide  Leg.  RJvj.  Cdnftjf,  <ap.  g.  Blackjhne 
Ordeal  was  abuliflicd  in  our  Courts  of  juilice,  by  an  a^of  1 
parliam^-nt  in  3  //.  3.  according  to  Coke  \  or  rather  by  an 
order  01  the  King  in  council.  See  4  Cemm,  344.  5  :  and 
gRefi.  3Z  :  1  Rjm.  Fad.  tiS:  SpeU.  Gtoff.  326: 
2  Pryn  Rtc.  jip.  20  :  ^dd.  Eadm.  foL  \%,  According  to 
the  record  in  Spilmaa,  it  appears  that  the  order  of  coun- 
cil alluded  to  the  trial  by  Ordeal,  as  condemned  by  the 
Church  of  ^7jnf  ;  and  Tubnitotcd  the  punt(hmcnt  of  im- 
prilonment,  r.bjuration  of  the  realm,  and  fccurlty  for 
good  behaviour  in  the  cafe  of  fufpicion  of  certain  crimes 
ipecifitd. 

The  water  Ordeal  was  performed  either  in  hot  or  cold  : 
in  cold  water,  the  parties  fufpcAed  were  adjudged  innocent, 
if  their  bodies  were  not  borne  up  by  the  water  contrary 
to  the  courfe  of  nature  ;  in  hoc  water,  they  were  to  put 
iheir  bare  arms  or  legs  into  fcalding  water,  which  if  ihcy 
brought  out  without  hurt,  they  were  tsken  to  be  inno* 
cent  of  the  crime. 

Thof;  that  were  tried  by  the  fire  ordeal,  palTed  bare- 
footed and  blindfold  over  nine  hot  glowing  plowfhares ; 
or  were  to  carry  burning  irons  in  thctr  hands,  ufually  of 
one  pound  weight,  which  was  called  Simple  Ordtal ;  or  of 
two  pounds,  which  was  d^plix ;  or  of  three  pounds  weight, 
which  was  tripltx  crdMtun ;  and  accordingly  as  they 
rfcapcd,  they  were  Judged  innocent  or  guilty,  acquitted 
or  condemned ;  this  fire  Ordeal  was  for  freemen,  and 
rcifons  of  better  condition ;  and  the  water  Ordeal  for 
bondiren  and  ruflics.  Glanv.lih.  4.  r.  1, 

And  the  horrible  trial  by  fire  Ordeal,  in  the  firil  de- 
gree, Queen  Emma,  mother  of  Edivard  the  Con/eflbr,  is 
faid  to  have  undergone  on  a  fufpicion  of  her  chaftity  ; 
though  the  truth  of  the  ftory  is  now,  wc  believe,  nearly 
explode  i. 

Both  forts,  of  Ordea!  might  be  performed  by  deputy, 
but  the  prircip.^1  was  to  anfwer  for  the  fucccfs  of  the 
trial;  the  deputy  only  venturing  fomc  corporal  pain  for 
hire,  or  perhnps  for  friendfnip.  4  Csmm.  542,  3. 

OKDEFFE,  or  Oi^DEL.l'E.  rji^a  mt/al/i,  from  the 
Saxon  ere,  m:ejl.4.n,  and  dtlfant  ejaiere  ]  A  word  o/tcn 
ufcd  in  ciiarlcrs  of  privileges;  lignifylng  a  libcny, 
whcrtby  a  man  claims  the  ore  found  in  hi*  own  ground  ; 
but  properly  is  the  ore  lying  under  ground.  A  dclfc  of 
coat,  is  coal  lying  in  veins  under  ground,  before  it  i>  dug 
up.  CiTAeU. 

OKDELS,  Onhs  and  Ordcls,  was  pan  of  the  privi- 
ligcs  and  immunities  granted  in  old  charters,  me.':ning 
tiie  right  of  adminillering  oaths,  and  adtudging  ordeal 
tiials,  u  ithln  fuch  a  precinct  or  liberty.  CoutIL 

OKDERS,  Arc  of  fcvcr-il  forts,  and  by  divers 
Couris  ;  as  of  the  Chancery,  King'*  Bencii,  i^c.  Or- 
ders of  the  Court  of  Chancery,  either  ofcouffcor  other- 
wife,  are  obtained  on  the  petition  or  motion  of  one  of 
the  parties  in  a  caufe,  or  of  fome  other  tnterciied  in  cr 
affcilcd  by  it ;  and  they  arc  fomctimt^i  made  on  hear- 
ings, fomL-ti:nfs  by  content  of  p?.ni.s.  'I'hry  a:e  to  be 
pronounced  in  open  Court,  and  drawn  up  by  me  Re 
gilirar  from  his  notes ;  and  if  there  he  any  tliliic^Iiy  in 
adjullir.g  the  notes,  a  fummons  is  given  by  the  Rcgiftrar 
for  the  cicik  or  foiiciior  of  Uic  ulhcr  tide  to  aucnd, 


whereupon  they  arc  fett!ed,  or  the  Cocrt  is  applied  to 
if  it  ca:inot  be  othc^t^i^e  done  :  before  the  Orders  ate 
entered  and  paiTed  by  the  Rcgiftrar,  the  other  fide  hath 
fjur  days  allowed  to  objeA  againft  them,  for  which  pnr- 
pofe  copies  arc  delivered  ;  and  when  they  are  perfe£lcd» 
I  they  arc  to  be  fcrved  on  the  parties,  or  the  clerk  or  fo- 
Tctior  employed  by  them.  If  an  Order  is  of  courfe,  the 
falicitor  ufualty  draws  up  the  notes  or  minutes,  and  gives 
them  to  the  Regillrar's  clerk,  to  draw  up  the  Order  from; 
ard  when  the  Order  is  drawn  up,  it  is  to  be  entered  by 
the  entering  clerk,  which  mull  be  within  eight  days  from 
tne  pronouncing;  then  t]ie  Rcgiftrar  pafTes  and  figns  it, 
after  which  is  the  fcrvice,  i^c.  For  not  obeymg  an 
Order,  perfonally  fcrved,  a  party  may  be  committed. 
Sec  the  Books  of  Fr4i5Uce. 

ORDEKS  OF  theCOURTop  KING'S  BENCH. 
Rules  made  by  the  Court  in  ciufes  there  depend- 
ing ;  which  when  drawn  up  and  entered  by  the  clerk 
of  the  Rules,  become  Orders  of  the  Court.  2  LUl. 
261. 

See  Sir  George  Coeke's  Rulti  and  Orders  in  the  Courti  tf 
Ktng't  Bench  and  Commcn  Pleas,  and  Cafes  in  Prailice, 
z  vols.  8vo.  a  very  excellent  work,  from  *vhich  many 
things  in  our-modern  books  of  pra^icc  are  taken,  though 
the  authors  have  fcldom  bc'n  fo  ingenuous  as  to  acknow- 
ledge from  whence  tiiey  were  taken,  or  to  refer  to  any 
authorities,  in  m.iny  of  thofc  inllances.  And  fee  alfo 
this  Di^ionary,  title  Mcitcn. 

ORDERS  OF  JUS  riCES  of  PEACE,  or  of  the 
Sessions;  Seeyufiteeief  the  Peace  ;  Sejfsoni. 

ORDINALE,  A  book  which  contains  the  manner  of 
performing  divine  offices,  in  quo  ordinatur  Kcdas,  i^e, 

ORDINANCE,  erdsna.'h.]  Is  a  law,  decree,  or  fta- 
tute,  varicuAy  ufcd. 

Ordi.vakcc  or  THE  Forest,  crdiiiatto  farejltt.\ 
A  ftatutr  made  touching  matters  and  caufes  of  the  weft, 
aistiu  %  \  Ed.  i.y?.  5 

OiiniNANCE  OF  PARLIAMENT.  Is  faid  to  be 
the  fame  with  Act  of  parliament;  for  In  the  Parliament- 
Rolls  aili  of  psflianient  arc  often  called  Ordinances, 
and  Ordinrtncc!,  but  originally  there  fccms  to  be 

this  difference  between  them;  that  an  Ordinance  w.is 
but  a  tcmpor.uy        by  way  of  prohibition,  which  the 
Comiiicr.j'mighl  alter  or  amend  at  ihcir  picafure  j  and 
an  acl  of  parliament  is  a  perpetu:il  law,  not  to  be  al- 
tered but  by  King,  Lord«,  and  Commons.  Rot^  Pari, 
'  57  ify  3:  Pryii^iti,}ajl.  13.  Ctir  fays,  that  an  Ordi- 
nantf  of  Parlian>ent  is  to  be  dtftinguithrd  from  an  nfl ; 
inafmuch  as  the  latter  cjin  be  only  made  by  the  King 
:ii:d  .be  three  Eflatef,  whereas  the  former  is  by  one  or 
twoofthsni.  Co.  Liu.  See  Statute. 
()RDIN.*.Ry,  ordhtoriut.]  A  civil-Iaw  term,  for  any 
j  Judge  v/ho  h  ttb  ;>utliority  to  take  cogti)v.ance  of  caufes  ia 
liis  own  ligh:,  .ir.d  ro:  by  deputation;  by  the  commoa 

|!;iw  it  is  taken  loi  him  who  haih  Ordinary  or  exempt 
r.nJ  immediate  juiiMi^wt^.i  in  caufes  ecclcfiaAical.  Cff. 
Lit:.  J44  :  Stai.  U'epn.  2.  13  Ed,  t.Jl.  |.  e.  19. 
I  This  name  is  applied  tn  a  Bilhop  who  halh  briglnal 
1  ju'ifJiflioii ;  and  an  Archl.ilhop  is  the  Ordinary  of  the 
wh'jle  province,  to  vifii  and  receive  appeals  from  infrttor 
jurildiclions,  Cic.  a  Jujl.  j^gS:  9  Rep.  41  :  /fWj  Ja^, 
2£._'J*hc  word  Ordinary  is  alfo  ufed  for  every  commif- 
(ary  or  ofacial  ofihcbi&op,  or  wthcrcccleliaflical  judge 
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baving  judicial  power  ;  an  archdeacon  is  an  Ordinary  ; 
■ml  Or>Jmne»  may  grant  adminillration  of  intcflatci' 
cftates  t^c.  Sftit,  1%  Ed  y  c.  1 1  :  9  Rep.  36.  But  ihc 
bifliop  of  the  dior^lc  is  the  true  and  only  Ordinary  10 
certify  excommunications,  lawfulnrfi  of  marrijgr,  and 
fach  cccWfiailical  and  fpirituil  ai5ls  to  the  judges,  of  itie 
common  la^v  ;  for  he  is  the  pcrfon  to  ivhom  the  Court  i> 

10  vviiic  in  foch  thing*,  z  Sbtf.  Air.  472. 

For  ths  Ordinary's  power,  it  \%  declared  by  many  fh* 
tutcs;  as  relating  to  vifiiing  hofpitals,  by  /at.  z  5. 
/-  I.  t.  I.  The  cctiifyingol  ballardy/j'c  Ssa:.  t)H.6. 

II.  Concerning qucfltons  of  tiihes,  that  (hall  come  in 
debate  before  him.  Stat.  27  H.  S.  r.  zo.  .Allowance  of 
fchool-maflcrs,  tS'c.  S.'afs.  25  £/.s.  1  :  i  ^ac.  1.  c  4. 
ir  a  man  may  keep  a  fchool  witnout  licence  of  the  Ordi- 
iiary>  fee  Ld.  Jt^ym.  603:  and  this  Diftionary,  tit); 
Scbiolmajlfr,  And  the  suthority  of  Ordtnirics  in  general 

11  rcllorcd,  hyjiat.  13  Car.  2  y?  \.  e.\2. 

The  Ordinary's  power  and  iiitercft  in  a  church  is  cf 
admitting,  inflituting,  and  inducing  parfons ;  of  feeing 
and  taking  care  that  it  be  provided  with  a  paltnr,  by  the 
patron  ahohcs  the  ri^jht  of  prefcnting  ;  or  ir.  his  default 
to  bellow  the  church  00  fomc  proper  perfon  to  fcrve  the 
curc.tS'f.  \  R9U.  Rep.  453.  Before  prslcntaiion  to  a 
church,  the  Ordinary  may  fcqucllrr  the  pro5t$  ;  and 
during  the  \-acattnn,  it  is  faid,  he  may  nrtice  a  leate. 
1  Keb.  370.  When  the  Ordinaries  or  their  miniltcrt 
have  committed  extortion  or  oppreGion,  they  may  be  in- 
dited, putting  the  things  in  certain,  and  in  what  man- 
ner, tr'v-.  25  EJ  3.  /.  3.  f .  9-  ^ 

Formerly  clerks  accaled  of  crimes  were  delivered  10 
the  Ordinary,  and  the  bodic:  of  fucli  clerk*  kept  in  the 
Ordinary's  prifon  until  tried  before  him  by  a  jury  of 
twelve  clerks ;  and  if  condemned,  they  were  liable  to  no 
greater  punilhmcnt  than  degradation,  lofs  of  goods,  and 
the  profits  of  their  lands;  urljls  they  bat)  btcn  guilty 
of  apodacy,  i^c.  This  was  when  they  had  the  privilege 
of  being  tried  only  by  ecclcfiaHical  judges;  which  was 
fo  far  indulged  ihcm,  that  after  th-y  had  been  once  de- 
livered to  the  Ordinary,  they  could  not  be  remanded  10 
any  temporal  Court,  until  the /?4t/.  S  Ei'iz.  e.  4.  Sec  this 
DiiSionary,  title  Clergj,  Benefit  c/. 

No  orn^menti  can  be  fet  up  in  a  church  without  con. 
fcnt  of  the  Ordinary.  1  Stran.  576  :  lee  9  Co.  36  ;  and 
J!at:.  ll'ejim.  t.  eap.  19 :  31  A'.  5.  f  1 1  :  2  \  H.%.  cup.  5  : 
3  In/I.  xap.  II).  S^c  further  £^tfA^,  title  Of-JV/rarif ;  Liaiie- 
tusde  in  eap.  dt  Confiitatitkihui  verbo  Qramani ;  and 
this  Dictionary,  titles  Adsiintjlraior  \  Bijh^p;  CUrgy, 

ORDINARY  OF  NEWGATE,  The  clergyman 
who  is  attendant  in  ordiiiary  upon  condemned  malc- 
faflors  in  that  prifou.  to  prepare  them  for  dcaib ;  and 
who  records  the  behaviour  of  thofc  unhappy  culprit. 

ORD^NATIONE  CONTRA  SERVIENTES,  A 
mit  that  lay  againu  a  fervant  for  leaving  his  roafler 
contrary  to  the  'Utuic.  Reg.  Oiig.  189. 

ORDINATION  of  the  CLERGY.  By  com- 
mon  tawt  a  deacon  of  any.igc  might  be  indituted  and  in- 
ducted to  a  parfonage  or  vicarage  :  bu:  no*,  by  flaiute. 
no  man  is  capable  of  taking  any  cccleliantcal  benefice 
Hita  core,  promotion,  rr  dignity,  unlcfs  he  be  or- 
dained a  pritft,  to  qualify  him  for  the  fame.  A  clerk  is 
to  be  twenty-three  years  old,  and  have  deacon's  ordrrs, 
bcfciv  he  cao  be  admitted  into  aty  Jbart  of  the  miniflry : 


I  and  a  prieil  muftbe  twenty- four  years  cfag?»  before  he 
I  (ballbc  admit:cd  into  orders  to  presch,  or  toadminiiler 
th:  factamcnti ;  butl^c  archbifhop  may  d'.fpenfe  with  one 
I  to  be  m^dc  dea:on  at  what  cge  he  pteafcrs.  tliough  he 
cannot  with  one  who  ij  to  be  made  a  piicH.  Sec jiaru 
13  £/.-2  f.  12;  133:140.2  f.4. 

Dca:oni  and  pnelU  are  to  be  ordained  only  on  the 
four  Sundays  immediately  following  the  Em!>er  ff^'teit, 
except  on  urgent  occafions ;  and  tt  is  to  be  done  in  the 
cnthediid  cr  parifh  church  where  the  biihop  refides,  in 
time  of  divine  fcrvice,  and  in  the  prefcncc  of  the  arch- 
deacon, dean,  and  two  prebendaries,  or  of  four  other 
^rave  divine«.  And  co  biihop  {hail  admit  r.nv  perfja 
into  orders,  without  a  title  or  aiTurancc  of  being  provided 
for  ;  and  before  any  are  admiucd,  the  biflicp  fhall  exa- 
mine them  in  the  prcfence  of  the  minillcri,  who  alBll 
him  at  the  impofuioo  of  hand»;  on  pain,  if  he  admits 
ar.y  not  qualified,  (rV.  of  bring  fufpcnded  by  the  arch- 
bifhop  from  making  either  deacons  Or  prietls  for  two 
years.  Cn.t.  31.  34. 

Jf  any  impedi.nent  be  objeflcd  agalnfl  one  who  is  to 
be  made  either  prie^i  or  deacon,  at  the  time  he  is  to 
be  ordained,  the  bithop  is  bound  to  furceal'e  from  or- 
daining him,  onul  he  fhall  be  found  cle::r  of  that  i:npe- 
dimenc;  and  icis  generally  held,  that  whatever  are  good 
caufes  of  deprivation,  are  a!fo  fulHcient  caufes  to  deny 
adm!i!io.T  to  orders ;  a:  inccntinency,  drankenncfs, 
teratare,  perjury,  forgery,  ftmony,  hercfy,  outlawry, 
ba/brdy,  ^e.  z  hj  631  :  5  Rep,  A  perfon  to  be  or- 
dained pneil,  mull  bring  a  teflimani.-il  of  four  perfons, 
known  to  the  bifliop,  of  his  life  and  do^rtce ;  and  b: 
able  to  give  an  account  of  his  faith  in  Latin:  and  .1  dea- 
con is  no:  to  be  made  a  pricH,  unlcfs  he  produce  to  t  ie 
bilhop  fucj  a  leflimoniil  of  his  life,  is'e.  and  tliai  be 
haih  been  Icuod  faithful  and  diligent  in  exccuti.ng  the 
ofiicc  of  a  deacon. 

A  bifhop  ihall  not  make  any  one  dencon  and  minider 
on  the  fame  day  ;  for  there  mull  be  fomc  time  to  try  ths 
b<  haviour  of  a  deacon  in  his  olace,  before  he  is  ad- 
miticd  to  the  order  of  pricilSood,  which  ti.Tie  is  gene- 
rally a  year,  but  it  may  be  iTiorter,  on  reafonabie  caufe 
allu-vcd  by  the  bilhop ;  priefts  and  deacons  arc  not  only 
to  fubfcribc  the  thirty-nine  aKjcle*.  but  take  the  oath  of 
the  Kin;;*i  ft-prcmacy,  i^c.  as  dircfled  and  altered  by 
Jlizi.  i  ir  M.  j!.  I.  f.  1,8.  A  pricll  by  his  ordination 
rvccivcs  authority  to  preach  the  word,  and  adminitlcr 
the  Holy  Sacraments,  ts'c.  But  he  may  not  preach 
without  licence  from  the  bilhop,  archbifhop,  or  one  of 
the  unirciftcies. 

'WcJIa:.  31  £//=.  cap.  6,  punifhcs  corrupt  Ordination 
of  pricftj.  Wf.  (which,  fays  Bhekjione,  iLcms  to  be  the 
true,  though  not  the  common  notion  of  Simony).  If 
any  pcrfons  fhall  take  any  reuard.  or  other  prclir,  to 
make  and  ordain  a  minifter,  cr  to  licenfe  him  to  p:cach, 
they  ftall  by  this  ilatute  forfeit  40/.  and  the  party  fo  or- 
dained, \fe.  lol.  ;  and  be  incapable  of  any  cccU'fiaftical 
prefenncnt  for  fcvcn  years  afterwards.  Sec  further 
UXics  Paf/r  :  i  Chrgy. 

0:<DINHS.  A  general  chapter, or  other  folemn  con- 
j  vcntionof  thcrcllgiousofruchaparticdarorder.  Parceb. 
Jnf.f.  p.  5-6. 

ORDINES  MAJORES  ET  MINORES,  'IV 
holy  orders  of  priell,  deacon,  and  lubJcaccn,  any  of 
wh;cb  did  qualify  for  prefentation  and  admiSion  to  an 
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■ccdetlallicil  tlignicy  or  cure  were  called  Ordinti  m6)9rtt 
and  iheiofcriorordcrsof  chanter.  pfalmiiliOAtary,  reader, 
Morcill,  and  acolyic  were  Ci^l-d  Qtdsna  tmnom  \  for 
which  ilic  perfons  fo  ordained  bad  iht-ir  prima  Icu/ura 
diii'crent  from  the  I'-njura  (Ui'ualit.  Cozir/l. 

ORDINL"M  FUGITIVI,  Signified  thoJc  of  the  re- 
ligious  who  dcfcrted  their  houfcs,  and  thro-.v)ng  olf  the 
liabits,  renounced  th-jir  particular  order,  in  coittcmpt  of 
their  oath  and  other  obligations.  ParoJ?.  Jmt^.  388. 

ORDNANCE,  Letien  patent  for  making  it,  arc  not 
within  the  lUtute  of  monopolies,  21  y^ic.  i.e.  j.  ^  10. 

ORDU.  That  rule  which  the  monks  were  obliged  10 
obfcrve.  Ejamr.  I'iia  S.  Anfehrxit  3. 

ORDO  ALBUS,  The  White  Friars,  fit  A»gujlmu\ 
the  Cijlcrci^t;  alfo  wore  whiit, 

ORDO  NIGER.  The  Blade  Friars.  Uguiphas, 
p.%^\.   The  Cliiiuazi  likcwifc  wore  black.  Mat.  Paris, 

ORFGILD,  or  CtrEAPGELD,  from  Sax.  »rf^  pt- 
cw,  and  gi/J,  Joint ia  rvel  reJemptio.']  A  delivery  or  rcili- 
tution  ot  cittle.  Cut  Z/m^^r// fays,  it  is  a  reflitution 
made  by  the  hundred,  or  county,  for  any  wrong  done 
by  one  who  was  in  pledge  ;  or  rather  a  penalty  for  tak- 
ing away  cattle.  Lii^ib.  Ar:h.  125. 

ORFRAIES,  anr!fr,jUm.'\  A  fort  of  cloth  of  gold, 
frilled  or  embroidered,  formerly  made  and  ufcd  in  Eng- 
laniy  worn  by  our  Kings  and  nobility ;  and  the  clothes 
of  the  King's  ^^uartis  were  called  Orfraies,  bccaufc 
adorned  with  fucit  works  of  gold.  Mention  is  made  of 
tbcfe  Orfraies  in  the  Rci':i-4i  cf  the  Tir^tr. 

ORGALLOU3,  More  truly  0/*^w/7/ai<f,thai  is,  proud 
and  high-minded,  derived  from  the  French  orgual, 
pride.  4  Jfj/L  89. 

ORGEYS,  mentioned  in JIm.  3  i  £.  3.  Jf.  j.  .  2  ;  is 
the  grcatcft  fort  of  Noriif/ea  filh  (for  the  Hatuie  ^lys 
they  ate  greater  than  lob  fiih)  ;  which  we  call  organ-ling^ 
corruptly  from  Oikn/j-lwgt  bccaufe  the  bcft  arc  near 
that  illand.  Co-ivrll, 

OKQXLDt  /tut  eompen/ation:^  Without  recompence; 
as  where  no  fattsfaclton  was  to  be  made  for  the  dcxth 
of  a  man  killed,  fo  that  he  was  judged  lawfully  llain. 
Sptlinan. 

ORIEL  COLLEGE,  A  prebend  of  }i.<Khcfttr,  how 
annexed  to  itsprovoftlhip;     fiat.  \  t  Ann.  fi.  z.  c.()»  %  7. 

ORIGINAL,  or  Origisal  Wair,  The  begin- 
ning or  foundation  of  a  fuit.  When  a  perfon  has  re- 
ceived an  injury  and  thinks  it  worth  his  while  to  demand 
a  fati$fa£)ion  for  it,  he  mull  apply  for  that  fpccitic  re- 
medy which  he  is  advifcd  or  determined  tu  purfue.  To 
this  end  he  is  tofueoucan  Original,  or  Original  Writ, 
from  the  Court  of  Chancery,  the  ojinna jufitita^  where- 
in all  the  King's  wri:^  arc  framed. 

Thi:i  Original  Writ  is  a  mandatory  letter  from  the  Kin;; 
in  Chancery,  fealed  with  his  great  feat  ;  and  lies  in  all 
perfonal  adions,  againll  every  perfon  not  privileged  as 
an  attorney,  ofliccr,  or  prifoner  of  the  Court.  Formerly, 
indeed,  it  was  wax  ufual  to  proceed  in  the  King's  Bench 
by  Original  Writ,  in  titbt^  dttmut^  or  other  adion  of  a 
mere  civil  nature.  But  the  modern  praflice  is  diftcrcnt, 
and  where  the  defendant  pleaded  to  the  jurifdi^ftion,  in 
an  a^ion  of  dtbt  commenced  by  Original  Writ,  the 
Court  gave  judgment  os  demurrer  for  the  plaindflf ;  and 
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declared  that  if  fuch  a  pica  fboulJ  come  before  them 
ag.lin  they  wcuM  inquire  by  whom  it  was  figned.  Sec 
Hardw.  317,  On  the  other  hand  an  Original  Wiit  wa* 
formerly  the  w.oX  common,  if  not  the  only  ground  of 
pracccding  agaiiitt  pi.n  a  id  lu.nferi  cf  the  Houli:  of 
Commons;  but  now  by  xil^  13//'.  3.  r.  3.  J  «• 
ihey  i.iay  alfo  be  futd  by  Original  ^/Z  and  fammons. 
attachment  and  diilrcfs  inhntte.  Still,  hov/cver,  an  On- 
ginal  Writ  is  the  only  ground  of  prcceciiing  againll  a 
Cuporciit^z  or  HundrtMn  on  the  ftiitntcs  of  hue  and  cry, 
i^i.  or  wiicre  by  reafon  of  the  dtfendant's.  bc;tig  abroati, 
or  keeping  out  of  the  way,  he  cannot  be  aricllcj  ir 
fcrveJ  uith  proccls ;  [and  it  is  iiiici-ded  to  fue  him  :o 
outlawry].    There  i*  alfo  thi»  Lenciii  attending  i:,  u! 

I  otiier  calcs,  that  after  judgment  in  an  a^Ucn  by  Original, 
a  writ  o\  error  will  not  lie  in  the  Exchequer- chamber 
where  it  is  olten  brouglit  for  the  mere  purpofc  of  delay  ; 
but  only  iit  Parliament.  1  SiJ,  424..  The  reafoii  iv.  that 
atcommon  law  no  wilt  of  error  liy,  except  in  Parliamenr, 

I  from  the  judgmeiti  tf  the  Cuur:  of  K.  I>.  and  the  fiat. 
z~  EUx. .-.  8,  whicli  give  a  writ  of  error  in  the  E*che- 
({ucr-chamber,  only  extend*  ro  fuch  aftions  as  arc/'ry? 
commenced  in  the  King Bench  i  therefore,  though  a 
writ  of  error  ivill  lie  in  the  ExcUetjocr-cbamber,  on  a 
judgment  by  ^///,  which  originaics  in  die  King's  B:nch, 
yet  it  is  oihcrwifc  where  tiic  juJgnicot  is  upon  an  Ori- 
ginal Writ,  which  ilTues  out  ol  Chancery,  where  tae 
ai^lion  in  that  cafe  ii  firit  commerced.  tj.  S}tS^c 
Cill.  K.  if.  J 1 9. 

Original  Writs  arc  calculated  for  the  commcaccmeoi 

I or  removal  of  atiUons.    And  they  are  either  <//  em/ut  or 
mag/firal/a  ;  the  forme.-\vere  franied  in  the  King's  Coun. 
brtore  the  divifion  of  it  ;  the  latter  were  mad;  out  by 
I  the  Mtifiert  in  Chancer)  purfuam  to  the  fiai.  ll'ifiat.  z. 
I  13  E.  I.  fiM.  \.  c.  24.  In   perfonal  acUons   they  are 
I  tx  itr:traJ.i,  vtl  ex  JehSc,  upon  contr.-ids,  or  for  wrong* 
immediate  or  confcquential.   See  'TuU's  Prod,  K,  S» 
cap.  I ,  and  the  authorities  there  cited. 

In  attlioni  of  iovenant,  dtbt,  and  dctinvt  the  Origiaal 
Writ  is  called  a  Pr^cif>e,  by  whici<  the  defendant  hj5  an 
^^ftts^^  given  him,  either  to  do  what  he  is  required,  or 
Ihew  caufc  to  the  contrary  ;  but  in  ai/um^Jh,  and  a4lioni 
for  wrongs,  it  is  called  a  p^ne^  or  fi  tt  Jt;ertt  J'l^urum  j 
by  whicn  the  defendant  i:.  peremptorily  required  to  ihcw 
caufc  in  the  (irll  inllancc.  Fimb  L.  257. 

I'hc  ufc  of  the  pr.reip/  is  uhcrc  fomcthiof;  certun  » 
demanded  by  the  ptaintifT,  which  it  is  incumbent  on  the 
defendant  himfcif  to  perform  ;  as  to  icftore  the  polTcflioa 
of  land,  to  pay  a  certain  liquidated  debt,  to  perform  a 
fpccitic  covenant,  to  render  an  account,  and  the  like  ;  in 
all  which  cafes  the  writ  is  drawn  up  in  ti:e  form  of  a 
command,  to  do  thus,  or  Ihew  caafc  to  the  contrary; 
giving  the  defcnilant  hik  choice  to  revlrcfs  the  injury,  or 
lland  the  fuit.  Tlu*  other  fort  of  Original  is  in  ufe  when 
nothing  is  fpeciticaily  ileminded,  but  only  a  fatisfaAioo 
in  general ;  to  obtain  which,  and  admiiufier  complete  re- 
drefs,  the  intervention  of  fomc  judicature  is  ncccflary. 
Such  arc  writs  of  tref^ajtt  or  m  tht  iafi,  wheicia  ao 
debt  or  other  fpecific  thmg  is  fued  for  in  certain,  but 
only  damages  to  be  afiliVed  by  a  jury.  For  this  end 
the  defendant  is  immcJntcIy  called  upon  to  appear  in 
Court,  provided  the  p'.»intift' give*  good  feciirity  of  pro- 
fecuiing  hii  claiok  3  0«ui.  c.  x^*,^ 


ORIGINAL. 


O  R  T 


In  point  of  form  the  Original  Writ  is  fpecial  or  p*- 
neral ;  itommaiuM  vd  ianemiBMium,  I  Bttt,  Abr»  ZQ  :  GHb, 
C.  P.  y  Ttie  former  contains  the  time,  place*  and  other 
circamthnccs  of  the  demind.  very  particabrly  ;  ihc  lat- 
ter only  a  general  comp;.iint,  withoac  cx'prclung  the  par- 
ticui.irs,  as  the  writ  of  trcfpifs  quan  cUii/um  fre^irt  &c. 
But  in  ordcrtofave  the  great  and  unncccirary  cxpencc  of 
fuing  forth  j^*-/(t/  writs  in  faiall  and  trifling  fuit^,  and 
to  avoid  opprciTton  which  might  otberwife  ante,  it  is 
enabled  by  Jia:.  5  G«.  z.  e.  27.  ^  5,  that  **  no  fpecial 
writ  or  procsfs  lha!I  be  iffued  out  of  any  fupcrior  Court 
u-nere  the  caufc  of  a^ion  fhall  not  amount  to  the  fum  of 
ten  pounds  or  up*ard</'  And  by  a  t\x\::  of  Court 
//.  ijGfj.j."  in  all  anions  in  which  the  plalntift*  flull 
procctfd  againfl  the  defendant  by  fpccial  Original  Writ, 
and  lhall  recover  Icfj  than  the  fum  of  fifty  pounds,  he  (h^II 
rot,  on  taxing  colli,  be  .iHowed  any  marc  or  other  cofts 
than  he  would  be  entitled  to  in  cafe  he  had  proceeded 
by  bill  ;  except  in  fuch  a<)toni  in  which  he  could  not 
proceed  by  bill,  or  in  which  any  defendant  Oiall  be  ac- 
tuilly  oui'.jwcd.*' 

The  Original  Writ  fliould  be  dircfled  to  the  SherilF  or 
S^icriHs  of  the  county  where  the  acUcn  is  brought  and 
intended  to  be  tried,  and  the  venue  fliould  be  laid  in 
that  county.  But  as  to  this  latter  circumllancc  there  is 
a  difTcrcnce  between  local  and  tranfitory  aQions ;  as  to 
which  fee  titles  Adicn ;  ycr.ur. 

The  Original  Writ,  ilTiing  oot  of  Chancery,  fhoold 
be  tJtt^Jt  (that  is  witoeficd)  in  the  King's  name  at 
WtfiminftcT,  or  wherever  elfc  ihe  Chancery  is  holden  ; 
anil  as  that  Court  is  fuppofed  to  be  aU-ays  open,  it  may 
be  teftc'd  in  vacation  as  well  as  in  lerm-time.  It  Should, 
hovvtvcr,  be  always  tefte'd  after  the  caufe  of  aflion  ac- 
crued, and  flioald  be  made  returnable  on  a  gencnl  return 
day  in  term-time,  Miicsij-^f,  i.  e.  whercfover  the  King  ftull 
then  he 'm  EagJaa^.  lo  proceeding  to  outlawry,  if  the 
inllrofticms  be  carried  to  the  Curliior  within  the  firft 
week  of  a  term,  and  the  caufe  of  aflion  will  admit  of  it, 
he  rtiil.  for  the  fikc  of  expedition,  makcthe  Original  re- 
turnable on  the  firll  or  any  other  return  of  the  preced- 
ing term.  Otherwife  it  is  ufualty  made  retarnable  in 
the  fame  or  the  next  term ;  or,  as  it  does  not  alFecT  the 
liberty  of  the  defendant,  it  may  be  made  returnable  at 
the  diftance  of  two  cr  three  terms.  But  there  fiiould 
be  fifteen  days  at  leafl  betu'ei;n  the  te^e  and  return  of 
mn  Original;  the  law  requ  ring  that  dillance  of  time, 
between  the Jtrvm  aird  return  of  it,  to  enable  the  de- 
ft^ndant  to  come  from  any  part  of  the  kingdo:n,  though 
if  there  be  lefi,  it  will  be  aided  by  the  defendant's  ap- 
pearing and  pleading  in  chief. 

The  wan:  of  an  Original  is  aided  after  verdifl,  by 
fiiti.  |3  f/fs.  (,  14;  but  not  after  judgment  by  default, 
&c.  .Acd  a  bad  Original  is  rot  aided,  even  after  ver- 
dift  J  nor  a  gozJ  one,  which  docs  not  warrant  the  decla- 
ration :  the  Court,  however,  will  amni  any  defc^i  in  the 
Original,  arifing  from  tlic  mifprifion  of  the  clerk,  tn  not 
purming  his  inftrudions;  or  from  bis  ignorance  in  focm, 
(hough  not  in  fubHtnce  See  tirle  AmtHdmtnt, 

Sec  further  titles  Leuitat ;  Pratiice  j  Prectfit  4:c. 

ORlGTNALTA.  In  the  treafurerVremembrancer'j 
cfiice  in  the  Exchequer,  Uie  iranfcnpts,  i^c.  fent  thUher 
out  of  the  Cliaocery  are  called  by  this  name,  and  diUin- 
guiChed  from  rtccrdat  which  contain  the  judgments  and 
pleadings  in  fuita  tried  before  tlie  Baroiu. 


ORPED,  Some  Orpcd  knight,  a  knight  whofe 
cloaths  ihone  wi:h  gold.  Jii-mat. 

ORPHAN,  er/A*^.i.]  A  fatherlcfs  child  :  and  in  the 
city  of  LeiiJoit  the:*;  )>  a  Court  of  Record  ellabliihcd  lor 
the  care  and  government  of  orphans.  4  /«/?.  248. 

The  Loid  Mayor  and  Alderman  of  Lcujou  had  the 
cuftody  of  Orphans  under  age  and  unmarried,  of  freemen 
that  died,  and  the  k::eping  of  their  lands  and  goods: 
and  if  they  committed  the  curtody  of  an  Orphan  to  any 
man,  he  ihouM  have  the  writ  of  raviftimcnt  of  ward,  U 
the  Orphan  were  taken  away  ;  or  the  Mayor  and  Alder- 
men might  imprifon  the  offender  until  he  produced  the 
infint.  z  Dat:v.  Mr.  311.  If  any  ooe,  without  confeni 
of  Lie  Court  ot  Aldermen,  m;trrics  fuch  an  Orphan  under 
liie  agr  ot  twenty-one  years,  ihnogh  cut  of  the  city, 
they  may  fine,  and  imprifon  him  until  the  fine  is  paid. 
I  Uv.  3:  :  I  f^tntr.  178.  Executors  and  adminiftraton 
of  freemen  dying,  are  to  exhibit  true  inventories  of 
their  clbtes  before  the  Lord  Mayor  and  Aldermen  m 
tie  Court  of  Orphans,  and  mud  give  fecurity  to  the 
Chamberlain  q{  Lonim  ard  his  fucceflbrs,  by  recogni- 
fancc,  for  the  Orphan's  pirt ;  which  if  tfiey  tcfMk  to  do, 
they  may  be  committed  to  prifon  until  they  obey. 
If'ctd'j  Inyl.  ^Z2.  If  any  Orphan,  who  by  the  cullom 
of  Londct  IS  under  the  government  of  the  Lord 
Mayor  and  Aldermen,  fue  in  the  Spiritual  Court  for  :iny 
legacy,  tsfc.  a  prohibition  fliall  be  granted  ;  becaufe  the 
Lord  Mn*or  and  Aldermen  only  have  jurifdidion  of 
them.  5  Ji,-fi.  73.  But  an  Orphan  may  waive  the  benefit 
of  fuing  in  the  Court  of  Orphans,  and  file  a  bill  in 
equity  !or  difcovcry  of  the  peifonal  cftatc,  iSc. 

The  Lord  Mayor  and  Commonalty  of  London  being 
anfwcrable  for  the  Orphans'  money  paid  into  the  cham- 
ber of  the  city,  and  having  become  indebted  to  the 
Orphans  and  their  creditors,  in  a  greater  fum  than  they 
could  pay  ;  by  Jlat.  $  &  6  IT.  M.  caji.  lo,  it  is  en- 
aftcd,  that  the  landj,  markets,  fairs,  C5V.  belonging  to 
the  city  of  l^nJca,  fhaU  be  chargeable  for  raiiing  eight 
thoufand  pounds  ptr  arm.  10  be  appropriated  for  a  perpe- 
tual fund  for  Orphans;  and,  t0i*^rds  railing  fuch  a  fand, 
the  Mayor  and  Commonaity  may  aiTefs  two  thoufand 
pounds  yearly  upon  the  perfonal  eaate;  of  inhabitants  of 
the  city,  and  levy  the  'fame  by  diftrcfs,  t^c.  Alfo  a 
duty  is  granted  of  four  (hillings  /rr  ton  on  wines  im- 
ported, and  on  coals;  and  every  apprentice  fliall  pay 
2j.  6d,  when  he  bound  ;  and  5/  v/hen  he  is  admitted 
a  freeman,  for  ratfing  the  fund;  the  fund  is  to  be  ap- 
plied for  payment  of  the  debts  due  to  Orphans,  by  in- 
tercft  after  the  rale  of  4/.  /-.-r  cent.  &c.  And  by  ^  18  of 
thefaid  lUtote,  noperfon  fhall  be  compeUcd,  by  virioc 
of  any  cullom  in  the  city,  to  pay  ir:o  the  chamber  of 
L6nd:v  any  fum  of  money  or  perfonal  efta«  belonging 
to  an  Orphan  of  any  freeman  for  the  fntore.  By  Jfai, 
21  <Vfs.  2.  c.  29,  the  duty  of  6/  per  chaldron  on  coals, 
given  by  the /j/.  5  ^iffi  /T.  Z3' M.  r.io,  towards  the 
Orphan  debt,  is  continued  for  thirty-five  years ;  and  by 
/f  -  7  C""-  J*  37-  for  forty-fix  years  more;  and  va- 
rious proviiions  are  iradc  for  the  fecurity  and  appli- 
canon  of  the  Orphans'  fund. 

ORTF.LLl,  fr.]  A  forell  word,  fignifying  the  clawa 
of  a  dog's  foot.  /Cifcb, 

ORTOLAGIUM,  A  garden  plot,  or i^cr/i/tf^/.  Mem. 
Aegl.  tdm.  1, 

ORYAL. 


O  R  Y 


OUT 


GRY  AL,  erioliifit  ]  A  room,  or  clo'illtr,  of  a  monaf- 
tery.  priory,  ^c.  whence  it  is  prcfumed  that  Qritl  or 
Qiytl  College  in  Ox/erJ  took  name.  Matt.  Paris,  in  vie, 
jlbb*  St.  AJihitt. 

OSCULUM  PACIS.  A  cuftom  formerly  of  the 
church,  thai  in  ilic  celebration  of  the  mafs,  after  the 
priell  bad  fpoke  ihcfc  words,  vi?..  P.!x  Do/nini  •vohifcttmt 
the  people  ki/Tcd  each  oificr,  was  called  Oj'culum  P<i:ii  i 
afterwards,  when  this  cuftom  was  abrogated,  another 
was  introduced  ;  which  wa^,  whiht  the  prielt  fpoke  the 
aforementioned  word?,  a  deacon  offered  the  people  an 
image  to  kifs, which  \vas  commonly  called  Pacem.  Mart. 
Parttt  attno  I  (CO. 

OSMONDS,  A  kind  of  iron  ore,  anttently  brought 
into  Engiaad.  Sec  the  obfolcte  ftaiute      H.  8,V.  14. 

OSTENSIO,  A  tribute  antiently  paid  by  merchants 
for  leave  to  expofe  their  goods  for  fale  in  maikets.  L:^, 
Xihelrtd,  f.  23. 

OSWALD'S  LAW,  Ux  O/waUiA  Tbc  law  by 
which  was  efTcrted  the  ejcfting  married  priefts,  and  io- 
trchiacing  monks  into  churches,  by  O/ivaU  Bilhop  of 
IVcraflir^  about  the  year  964. 

OSWALD'S  LAW  HUNDRED,  An  ancient  bun: 
drcd  in  IVeraJltr/ljin,  (o  called  from  Bifhop  0/wff/</,  who 
obtained  it  of  King  £dgar,  to  be  given  to  St.  Afary'i 
church  in  IVonejler  i  it  is  exempt  from  the  juriidi£tion 
of  the  ShcriiF,  and  comprehends  300  hides  of  lands. 
CiimJ.  Brit. 

OTHO,  Was  a  deacon-cardinal  of  Si.  Nicholas,  in 
eantre  ^TuIliaaOt  a  legale  for  the  Pope  here  in  England^ 
zi  H.  3,  whofe  conflitutions  we  haveat  this  day.  Sifnv*s 
Annahf  503.  CowtU. 

OTHOBONUS,  Was  a  deacon-cardinal  of  Sc. 
Adrian,  and  the  I'ope's  legate  here  in  Englnnd,  15  //.  3, 
as  appeareth  by  the  award  made  betwixt  thi:  fiiid  King 
and  his  Commons  at  Keniln'orth.  His  Conftitutions  wc 
have  at  this  day  in  ufe.  Covjell. 

OUCH,  A  collar  of  gold,  or  fuch  like  ornament, 
worn  by  women  about  their  necks.  See  the  old  Aatutc 
tj,H.  S.  e.  13.  CoivelL 

OVEALTY  ;  Equality  ;  fee  Oitehy. 

OVER,  Sax.  of<r,  ripa.]  In  ihc  beginning  or  ending 
of  the  names  of  places,  fignifies  a  fituation  near  tlic 
bank  of  fome  river ;  as  St.  Marjovcvy  in  Soui&ivari, 
Aadcver,  in  Hamplhire,  Sec. 

OVERCY TED,  or  OVERCYHSED,  from  the  Sax. 
c/er,  i.e.  fupcr,  Sc  eytban^  offendere.]  Proved  guilty  or 
convidL  Is  ufcd  where  a  perfon  is  convidlcd  of  any 
crime;  that  it  is  found  upon  the  offender :  iliis  word  is 
mentioned  in  the  laws  of  Ediuard;  apud  Bromftots,  /.  836. 
Hloutti :  CoiurU. 

OVERHERNISSA,  Contumacy,  or  contempt  of 
Court,  in  the  laws  of  A!heif,aH,  tap.  25.  it  is  ufcd  for 
Couiumacy  ;  but  in  a  council  held  at  ff^''inchej}tr,  aitno 
1037,  i:  iignifiei  a  forfeiture  paid  to  the  bifhrp  by  one 
who  came  in  after  excommunication.  Si*e  Spelmaii. 

OVERS.AMESS.^,  Seems  to  have  been  an  ancient 
fine  before  the  flam;c  for  hue  and  cry,  laid  upon  thole 
xvho,  hearing  of  a  murder  or  robbery,  did  net  purluc  ihe 
malefa^or.  -^hj}.  116;  Lilf.Rult.  eap.  36.  ^zc  Cc-ivJi, 
»vbo  fayi  it  is  clfcwherc  written  Owrjegencje  and  Over- 
/€HiJe.  It  lecms  confounded  with  tbc  preceding  word, 
Ovcrkernijfu ;  and  that  all  ihefe  terras  fignify  a  ftrfeitnn 
far  contempt  6r  n«gU3, 


OVERSEERS  OF  THE  POOR,  Are  public  oft- 
ccrs  created  by  the Jlat.  43  Elix.  <.  2,  to  provide  for  the 
poor  of  every  pirifh  ;  and  are  fometimes  two,  three,  or 
four,  according  to  the  e.vtent  of  pariQics.  Church? 
wardens  by  thii  fijiutc  arc  called  Overfeers  of  the  Poor, 
and  they  juin  wiUi  the  Overfeers  in  making  a  Poor's 
rate,  UV.  But  the  church A-ardens  having  dillni£l  bufi- 
nefs  of  their  own,  ut'uaUy  leave  the  care  of  the  Poor  to 
the  Overfeers  only  ;  though  aucieoily  they  were  tbc 
fole  Overfeers  of  the  Poor.  Dalt,  ch.  z;  :  iVaad*s  Injl, 
93.  See  title  Pt^r, 

OVERSEWEN'ESSE ;  Sec  Overhermjk. 
OVERT,  fr.]  Op:n  ;  Oi'r/-/a«,  an  opening,  alfo  a 
propofal.  Lwjj  Fr.  Di£l. 

OVERT-ACT,  aptrtum faSiim.'\  Ao  open  a^l  which 
by  law  muft  be  mar.ifeUly  proved.  3  Z'^^.  12-  Some 
Ovcrt-afi  is  to  be  alleged  in  every  indidmenc  for  higii 
trcafon ;  fuch  as  for  trcafon  in  compalling  the  death  of 
the  King,  the  providing  arms  to  cfl'cd  it,  ^-Je.  3  lajl. 
6,  12.  And  no  evidence  fhall  be  admitted  of  any  Overt- 
afl,  that  is  noi  exprefsly  laid  to  the  iadi£lment,  by  fiat, 
7  IV.  3.  f.  3.  See  title 7r/^«. 

OVERT-WORD,  An  open  plain  word,  not  to  bs 
miHaken.  $iat.  \  Mar.  Jeff.  %.  c.  3. 

OVRES,  Fr.]  AiU,  deeds,  or  works :  O'vrages,  or 
Owvrages,  are  days'  worka.  S  Rep.  i   I . 

OURLOP,  The  leirwite  or  hue  paid  to  the  lo  d  by 
the  inferior  tenant,  when  his  daughter  was  corrupted  or 
debauched.  Petr.  Bit/.  Cintln,  Hifi.  Crojland,  115. 

OUSTED,  from  the  Fr.  oujhr,  to  put  cot.]  As 
Oufted  out  of  poft'efTton  is  where  one  is  removed  or  put 
out  of  polTeflion.  3  Cro.  349. 

OUSTER  LE  MAIN,  *iM5Wf«ajro«.]  A  livery  of 
land  out  of  tbc  King's  hand,  on  a  judgment  given  ior 
him  that  fucd  a  mcn/Irani  iie  droa ;  for  when  it  appeared 
upon  ihc  mjuer,  that  tbc  King  had  no  title  to  the  land  he 
feifed,  juJgmsnt  was  given  in  the  Chancery  that  the 
King's  hands  be  amoved  ;  and  thereupon  an  amoutas  ma' 
i-.us  was  awarded  to  the  efcheator,  to  rcllorc  the  land,  it 
being  as  much  as  if  the  judgment  were  given  that  the 
party  ftiould  have  bib  land  again.  Staundf,  Praicg. 
cup.  24:  fee  Jlat.  28  Ed.  x.Jtat.  j.  cap.  19.  It  was  alio 
taken  for  the  writ  granted  upon  a  pcittion  for  this  ptir- 
pofe.  F.  N.  B.  2^6.  But  now  all  wardlhips,  liveries, 
and  Oulicr  Is  Mains,  i3'c.  are  taken  away  by  fiat,  iz 
Car.  2.  cap.  24.  Sec  titles  Mmfirans  de  Droit ;  Tenures. 

OUSTER  LE  MER.  culire,  i.  c.  ultra,  W  /c  ,»cr, 
n>are.]  One  caufe  of  cHbign  or  cxcufe,  if  a  man  ap. 
pcarcd  not  in  Court  on  fummons,  for  that  he  was  then 
bejsnd  the  jias,  Se^  E£cign. 

OUTFANGTHEi',  from  the  Sax.  «/,  i.  e.  cxtxa, 
fangt  captus,  tif  ibeof,  fur.]  A  liberty  or  privilege,  ai 
ufed  in  the  ancient  Common  Law,  whereby  a  lord  was 
enabled  to  call  any  man  dwelling  in  his  manor,  and 
taken  for  felony  in  another  place  cut  of  hit  fire,  to  judg- 
ment in  his  own  Court.  Rafial  \  Bract,  iih,  z.  traJ.  z. 
c:ip.  3  5  :  //at.  l      zPM'  M.  c.  I  5. 

OU  I'HEST,  or  Outhorn ;  A  cJling  men  out  to  the 
army,  bv  the  found  ol  an  horn. 

OUTHOUSES,  Are  thofc  belonging  and  adjoining  to 
dweiling  houfcs ;  and  taking  away  any  money,  goods, 
is'c.  from  fuch  Oui-boufcs,  in  the  day-time,  of  5/, 
value,  is  felony  wtihouc  benefit  of  clergy.  Dalt,  c,  99. 
Sec  Larceif  11.  2. 

Y  y  2  OUTLAND. 


OUT 


OUTLAWRY. 


OUTLAND.  The  W«  TIaius  divided  their  here- 
ditary lands  into  JnfaKt/,  fuch  as  Uy  ncarcft  their  dwel- 
linji,  which  they  kept  to  their  own  ufc ;  and  Oarhn^U 
u  litch  lay  beyond  the  demC'in5,  snd  was  grnnted  out  to 
tenant},  nt  the  will  of  the  lord,  like  cop>kold  cllatcs. 
This  Outbod  they  fubdividcd  into  two  parts  ;  one  part 
tat-y  difpofed  amongli  thofc  who  attended  tltcir  pcrfons, 
called  ThtcAam^  or  IciTer  Thnnci  \  the  other  part  they 
allotted  to  their  hufbandmcn,  or  churls.   Sf'tlm.  iu 

OUTLAW,  Sax.  utlaglx,  Lat.  mlagatht.]  One  de- 
prived of  the  benefit  of  the  law,  and  out  of  (he  King's 
protcflion.  IiL  i.  c/7p.  47.  When  a  pcrfon  ii 

rcilored  to  the  King's  protection,  he  is  inlawed  again. 
Sec  Oui/mtury, 

OUTLAWRY* 

Utlacaria.]  The  being  pat  out  of  thi  Laiv—TYiC 
Inf)  of  the  bsnefii  of  a  fubjcft,  that  is«  of  the  King's  pro- 
te^lion.  Cc-uv//. 

Outlaw  ry  is  a  ponrftiment  InBIfled  for  a  contempt,  in 
/efuling  to  be  sincnabtc  to  the  juilicc  of  that  Court, 
which  hat!i  authority  to  call  a  JefciuLini  before  them  ; 
and  as  this  is  a  crime  of  the  highe:l  nature,  being  an 
ad  of  rcbcll'cn,  agjiinft  that  State  or  Community  of 
which  he  is  a  member,  fo  it  fubjcfb  the  party  to  for- 
fciiures  and  difabilities ;  for  he  lofcth  hii  hhcrcit  Ic^tnt  is 
*va:of  the  King's  protedior,  IsTc.  Ci.  Lt:t.  128:  Dccl. 
fcif  Stuti.  dial.  2,  (ap.  3  :  i  RcU.  Air.  802. 

And  as  to  forfeitures  ftr  refuting  to  appear,  the  law 
dil'inguifhes  between  Oatlawrics  in  capital  cafes,  and 
thofe  of  an  inferior  nature  ;  for  as  to  Outlawries  in  trca- 
*jn  and  felony,  the  law  interprets  the  party's  abfence  a 
fufiicient  evidence  of  his  gui!t,  and  without  requiring 
iLjrther  proof,  accounts  him  guilty  of  the  faft,  on  which 
<*:iruM  corruption  of  blood,  and  forfeiture  of  hia  cftate, 
real  and  pcrfonal.  Co.  Lire.  12S  :  3  hjl.  161. 

But  Outlawry  m  pcrfonal  aftrons  does  cot  occafion 
the  party  to  be  looked  on  as  guilty  of  the  fail,  nor  does 
it  occaiinn  an  intire  forfeiture  of  his  real  eiiate,  yet  it  is 
very  faul  and  penal  in  its  confequences  ;  for  hereby  he 
is  reflrsincd  of  his  liberty,  if  he  can  be  found  ;  forfciti 
htv  (tonds  and  chattels,  and  the  proBts  of  his  lands, 
wl.r.c  the  Out'awry  remains  in  force.  FUvj.  54.1  : 
9  //.  6.  20.  h:  S'.KKJ.  Pari.  Ca.  7^. 

Ouihwry  in  civil  ailions,  is  putting  a  man  out  of  the 
protcflion  of  the  law,  fo  that  he  is  not  only  incapable  of 
h'lng  fjr  riie  rcdrcfs  of  tnjurie«,  bu;  may  be  tmpiilbned 
.tnd  forfeits  all  his  goods  and  chattel*,  and  the  profits  of 
his  lands  ;  his  ptijiacl  chattels  imm(dtattl^  upon  the  Out- 
hcvry,«and  hi:-  chattel',  real,  and  the  prcnis  cf  his  lands, 
wli^n  found  by  inqMifiiion.  i  Salt.  395.  So  penal  were 
rhe  confcoiicoccs  of  an  OaUawry,  tbat  on:il  fome  time 
after  the  Conqucll,  ro  man  cauM  have  been  outlawed 
rxccpt  for  Felony,  the  puninimeni  whereof  w?.s  death  ; 
hut  in  B>af}yn*i  time,  and  fomewhat  earlier,  proccfs  of 
Outlawry  was  ordained  to  lie  in  all  adtions  c-i  tt  jinms. 
J^rati.  hh.  p.  41;.  and  fincc,  by  a  variety  of  flaiutes, 
(the  i&mt  as  introduced  the  fa/.-sjt)  proccfs  of  Outlawry 
liss  ill  acoua:,  m6r,  dmrtut,  a<  d  divers  other  common  or 
civil  aftion'.  Scc^c//,  Dot.  1. 

Jf  the  defendant  be  a  \vorr.an,thc  proceeding  Is  called 
a  "■j.iTtf.'r ;  for  as  woncn  uere  not  fsvo/n  to  the  law,  by 
taking  the  oarh  of  allegiance  in  the  lect,  (as  men  anci- 
tnily  were  when  of  the  age  of  twelve  years,  or  upwards,) 
fltty  cculd  not  tiropcity  be  cmlnnvtd,  Qt  put  oat  of  ihe 


law,  but  were  faid  to  be  waived  ;  thai  i?,  tfertft.Vat  lefr 
ot^c,  or  not  regarded.  Litt.  ^186:  Co  Ltit.  \  tz  h. 
And  for  this  fame  reafon,  an  infant  cannot  be  outlawed^ 
under  the  age  of  ijvdvf  years.  Ce.  Lin.  izS.  «.  See 
Dtv.  lU 

Anciently  Outlawry  was  looked  upon  r.s  fo  horrid  a 
crime,  that  any  one  might  3s  lawfully  kill  a  pcrfon  out- 
laued.  as  he  might  a  wolf,  or  other  noxious  animal ;  bur 
the  law  herein  wr.s  changed  in  i"i/;t.//,/thc  Third's  time* 
which  provides,  that  a  perfon  outlawed  fhall  be  put  to 
death  by  the  Sheriff  only,  having  lawful  authority  for 
that  purpofe.  Cs.  Lift.  128.  6:  Sec /<,'/,  Div.  IV. 

It  is  no\v  hotJcn  that  no  mao  entitled  to  kill  an 
outlaw  wantonly  or  wilfully;  bat  in  fo  doing  is  polity  ot 
murder,  i  Haf.  P.  C.  497  :  unlefs  it  happens  in  the  en- 
deavour to  apprehend  him.  BiaJiofty  fel.  125. 

Alfo,  from  the  heinonfncfi  of  the  offence,  the  SheriiF 
may,  on  a  (o^iaj  uslagat:^,  break  open  the  houfe  of  the 
pcrlbn  outlawed  ;  for  it  would  be  unreafcnabSv*,  ths:  the 
proteflion,  allowed  in  other  cafes,  (houtd  extend  to  him* 
who  is  declared  a  contemner  and  violator  of  the  law;, 
therefore  the  fcizing  him  as  an  outlaw,  implies  the  li- 
bertv  of  en'.ering  and  feizing  him  whever  he  lies  hid. 
2  UaIt*sHiJi.  P.O.  zot:  9  Cj.  91  :  i  BuJf.  146:  Cra. 
liiz.goS  :  Meer  6c6,  668  :  I'i/i/.  28:  Cr«.  Ci*r.  537  ; 
4  LfOa.  41  :  2  Jea.  233^. 

I.  Ja  ivbat  Cafes  PrMefj  of  Ou:Iaxvty  /icr;  end  Sj 

ivl-at  furydinum  fucb  Precefjks  are  t»  iffut. 

II.  Againji   tthom    Prtitfi    of  Outlofsury    tnaj  hi 

an;arded\  r.i:&e!her  it  mar  6e  orj^ardtd againfi  a 
Pttr,  an  Infsntt  Fcmi-jsle  cr  C^i/ftt  /tveral 
Drfjtndantit  and  Principal  und  Adtjjary. 

lil.  Zo  'v^bat  Plact  Pranfs  if  Outlawry  it  19  ijfbti- 
^'/^•^Quinto  cxafius,  and  Proclamaticnj  aa  an 
Out/a-Miy. 

IV.  Of /he  EJfil  of  and  Pr^efs  (ivfcquent  en  Outl/Kuty, 
V.  ^/'/i.'  the  Party  mttfi  du  in  crdir  :o  tntitle  him  10  a 
Ke  vtrfal  i  and  ef  the  E^e3s  aad  Cen/t v;  r/" 
a  Re  va/al* 

T.  Where  the  defcndiml  is  abroad,  or  keeps  out  of 
the  way,  fo  that  he  cannot  be  arrcflrd  or  fcrvcd  with 
proccfs.  the  plainitlf,  on  the  reCDrn  of  iVe/r  e^  iKveniut  to 
the  pluriet  o.piat  (fee  Ca/zaj),  may  have  a  wr'WQi  exigi 
//T./rtj  (fee/'-// I  ll-)*"d  proceed  to  Outlawry:  or  if  there 
be  fcvcral  defendants  in  a  joint  aftion,  and  one  of  them 
be  abroad,  or  keep  out  of  the  way,  the  plaintiff  may  have 
a  wiit  ofext^i  faci,n  againft  that  defcrdant,  and  muft  pro- 
ceed to  Outlawry  againll  him  before  he  can  go  on 
againd  the  others.  1  Stra.  475:  1  ffi/f.-^S:  2  5fr«. 
1269:  I  BUik.Rep.  20.  Sec  Ttdtf.-Prail.  K.B.tap.^, 
Proccfs  of  Outlawry  lies  in  all  appeals,  and  in  all  in- 
diflments  of  coofpiracy  and  deceit,  or  other  crimes  of  a 
higher  nature  than  trefpafs  i;i  armit ;  but  it  lies  ro'- 
in  an  a^ion,  nor,  as  fome  fay,  on  an  indiftraer-t  on  .i 
flatute,  unlefs  it  be  given  by  fuch  ftatute.  either  exprefsly, 
as  in  the  cife  of  praRimtirt ;  or  impliedly,  as  in  cafes 
made  trcafon  or  felony  by  Ilatote  ;  or  where  a  rccovc/y 
is  given  by  an  aAion  in  which  fuch  procefs  lay  before,  at 
in  cafe  of  forcible  entry.  Staundf.  192  :  Bro.  title  Out* 
laivrj^  a6,  36,59:  C*  Li.'f.  t2B.  6  :  Djer  21^,  ii^i 
2Hai*;k.  P.C,  «..  27.  ^113:  and  feverU  authoiitiea 
ibctc  cited* 

In 
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Jfl  an  affife,  ^ettpias piofifti  lies ;  and,  upon  :hai,  proccfs 
ef  Uailawry,  it'  the  afHfe  be  found  with  force ;  but  being 
a  mixt  a^lion^  favouring  of  the  realty,  it  is  out  of  the 
ll.iiute  of  Additions,  i  Ha!.  5.  (op.  5,  which  extends 
only  to  perfonal  actions,  appeals,  and  inditfhncnts.  2  liijh 
665  :  6  AW.  85. 

So  proccfs  of  Outlawry  lies  in  replevin,  and  is  given 
by  the  llatute  25  Ed.  3.  {L  5.  cap,  17,  which  gives  the 
capias  in  this  manner ;  when  on  the  pluriei  repkgiari  fa- 
cias the  Sheriff  retuma  trvrria  tlongtUitt  then  a  atptus  m 
iiAthiraam  iffues,  and  on  that  being  returned  tudUt  bcna, 
a  caf-ias  ilTucs,  and  fo  to  Outlawry  ;  but  it  does  not  lie 
on  the  Original  writ  of  replevin,  which  is  'vaontiel  and 
detcrmiaco  ;  therefore  as  no  addition  is  required  in  fuch 
Original  writ,  fo  neither  ought  there  to  be  any  in  the  fe- 
cond  Wiit ;  for  where  a  wiit  or  procefs  i?  founded  on  a 
former,  it  mull  purfuc  the  former>and  cannot  vary  from 
it.  6  Mod.  84:  I  SaU\  5. 

By  the  Common  Law,  in  all  a<5lions  of  trefpafs  ^nare 
tsi  ts'  atmrs,  and  in  which  there  is  a  fine  to  the  King,  a 
tapias  was  the  proccfi ;  ;it.d  herein  proccfs  of  Outhiwry 
lay  by  the  Common  Law.  55  H.  (>.  6.  6  :  22  H.  6.  I3  : 
Raft.  Ent.  259  :  10  C».  72  ;  2  Roll.  A^.  S05. 

But  in  account,  debt,  detinue,  annuity,  covenant,  and 
fuch  a&ions  as  are  grounded  upon  negligence  or  laches 
merely,  no  <apias  lay  at  Common  Law,  but  only  fummons 
and  diftrefs  infinite  ;  therefore  the  tap.-as  and  Outlawry 
in  thefe  ailions  were  introduced  by  ads  of  parliament. 
Co.  Lin.  128^:  3  Co.  12:  z  Bulji,  63  :  z  Istji.  143: 
Crc.  Ja(.  261  :  Vtlv.  158  :  Raym.  128  :  i  Keh. 
890,908:  I  Siii.  248,  2jS  :  of  detinue  of  charters. 
Dyrr  223.  a,  dubiiatur. 

Ey  the  ftatote  '^Ittrlbridgf^  (52  U.  3.)  cap.  23,  the 
will  o(  fr.-injiravii  dt'  cBsnpto  was  given,  where  before  the 
procefs  in  account  was  lummons,  attachment,  and  dif- 
irels  infinite  :  and  by  Jhit,  If '(Jim.  2.  (13  £-  V.  JI.  |.) 
tap.  1 1,  proccfi  of  Outlawry  is  given  in  account.  2  Isijl. 
r.H,3So:  F.  S.  B.  259. 

By  ftni.  25  td.  i-  fiat.  5.  cap.  17,  fuch  proccfs  fliatl 
b?  made  in  a  wtic  of  debt  and  detinue  of  chattels,  and 
taking  of  hearts,  by  writ  of  capias^  and  by  proccfs  of 
/A-/><'/i;,  by  the  SherilT's  return,  as  is  ufed  in  a  writ  of 
account.  3  Cs.  12  :  z  Rofh  Rip.  295  :  2  BuljJ.  63, 

.'\ndby/?ar.  igflca.  7.  cap.  9,  it  is  ena^ed,  that  like 
proccfs  b::  had  in  actions  upon  the  care>  as-  in  anions  of 
trtfpafstOr  debt. 

But  ic  hath  been  adjudged,  that  proccfs  of  Oulhiwry 
iies  in  no  cafe  but  where  a  capias  lies ;  that  therefore 
where  the  proceeding  is  by  bill,  and  not  by  original,  as 
there  cm  be  no  capia:^  fo  there  can  he  no  proccfs  cf 
Outlawry,  as  in  .1  bill  of  privilege  by  or  againll  an  attor- 
ney. I  Lton.  529  :  I  Rdt.  Abr.  76 :  t-^td,  ijg :  1  Ktb. 
5)1^7.  See  title  OriguuiL 

Outlawry  is  either  upon  mefne  proccfs  before,  or  upon 
Jinal  proccfs  after,  judgment:  upon  w^/w^procefs  theplain- 
titf  cannot  proceed  to  Outlawry,  unlcfs  the  aitlion  be 
commenced  by  original  writ,  i  Sid.  159.  Nor  can  the 
defendant  be  outlawed  after  judgment,  unlefs  the  ailion 
wtTC  fo  commenced  ;  therefore  where  the  defendant  was 
outlawed  afte  r  judgment,  in  an  a<5lion  commenced  by 
bill  oi  privilege,  it  was  holden,  that  proccfs  of  Outlawry 
did  not  lie,  as  there  was  no  capim  in  the  Original  r.flion. 
1  /.t-fi'7.  329.  See  title  Original.  After  judgment  the 
plaintiff  may  have  an  exigi  JaiiiHt  and  proceed  to  Out- 


lawry, upon  a  capias  ad  fat  is/at  itndusn  without  an  alias 
or  pluriii ;  becaufe  the  defendant,  having  btcn  already 
in  Court  before  judgment,  and  having  cognifance  of  the 
debt  ought  to  pay  it  on  the  firll  fuing  out  of  the  capias  j- 
and  his  not  performing  the  judgment  is  a  contumacy,  for 
which  he  is  put  out  of  the  King's  proieilion.  Gilb. 
C.  P.  17.  And  no  writ  of  Proclnmation  is  required  upon 
an  exigent  after  judgment,  but  only  upon  mdnc  proccfs. 
Cra,  'J at.  57;.  Sec  ptijl  \  \\. 

It  is  clear,  that  the  Courts  at  H'cjlminjler  may  iflue 
procefs  of  Outlawry,  and  that  the  Court  of  King's 
Bench,  cither  upon  an  indiilment  originally  taken  there, 
or  removed  thither  by  ccniorari,  may  ifTue  procefs  of 
capiat  and  exigent  into  any  county  of  Englandf  upon  a 
fjl  iii'vcntiis  returned  by  the  Sheriff  of  the  county  where 
he  is  indicted,  and  a  lejlattun  that  he  is  in  fomc  other 
county.  2  HaWi  llijl.  P.  C.  198. 

Alfo  Julliccs  of  oyer  and  terminer  may  iflue  a  capias 
or  exigent,  and  fo  proceed  to  the  Outlawry  oi  any  pcrfba 
I  indicted  before  them,  dircflcd  to  the  SherilFof  the  fame 
county  where  ihcy  held  their  fcfTions  at  Common  Law  ; . 
and  by  the  Ibtutc  of  5  Ed.  3.  cap.  11,  they  may  ifTuc 
pioccfs  of  capias  and  exigent  to  all  the  counties  of  Eng» 
land,  againll  perfcns  indi^.led  or  outlawed  of  felony  be- 
fore them.  2  HaU*s  HijL  P.  C.  31,  199. 

But  Julliccs  of  1  ii'  rcgul.iily  cannot  ifl"ue  a 
cap:as  vr  exigent ;  conimilliun  is  to  deliver 

the  gaol  de  prijl:  thus  ;  fo  that  thoft 

whom  they  have  t;i  (.'.>  v.  uU,  .uc  aUays  intended  in  cuf- 
toJy  already.  2  Hak^s  Hijl.  P.  C.  199. 

Juliices  of  the  p:scc  may  make  out  proccfs  of  Out- 
lawry upon  iniidir.cncs  taken  before  thcii.felves,  or  upon  • 
incUtUii  Jiiii  taken  before  the  Sheriff,  and  returned  to  the 
juiliccs  of  tiic  peace,  by  the  llatute  of  i  Ed  4.  cap.  2}-. 
but  the  power  of  the  Sheriff",  to  make  any  procefs  upon 
indiilmcnis,  taken  before  him,  is  taken  away  by  that  fta-- 
tutc,  2  //c/f'f  tlijl.  199, 

It  is  made  a  quare  by  Hak,  whether  a  coroner  can  by 
law,  make  out  procefs  of  Outlawry ,;ipgainil  a  man  in- 
difted  by  inquifuion  before  him.  2  liu.'c'j  HiJl.  P.  C.  19-;. 

it  haili  been  held,  that  though  tlie  procefs  in  iriferior 
Courts  be  a  capias,  tiizi  yet  they  cannot  proceed  to  out- 
law the  party.  Ve/v.  158  :  CVo.  Jac  222,  261  :  Rajm. 
I2»  :  I  Sid.  248,  259  :  I  Keb.  Syc,  pcS. 

'I'hc  procefs  to  tiie  Outlawry,  uix..  the  capias  and  m/- 
ge>'t,  murt  be  in  the  King's  name,  and  under  the  ju- 
dicial feal  of  the  King,  appointed  to  mat  Court,  which. 
iffues  that  proceJs,  and  with  the  tcjU  of  the  chief  jufticc 
or  chief  judge  of  that  Court  or  Scflions.  2  flah't^ 
Bifi.  i'.C.  199. 

H.  Tr  a  Peer  of  the  realm  be  indiificd,  and  cannot- 
be  found,  procefs  of  Outlawry  fliall  be  awarded  againft 
him,  and  he  flir.ll  be  outlawed  per  judicium  coronatcmm^ 
2 //I/?.  49:  3 /'i/?.  31:  Siaandf.  J  50  t  z  Ilaivk.  P.C 
c.  44.  ^  16. 

But  in  civil  afUons,  between  party  and  party,  regu- 
hirly  a  capias  or  exigent  lies  not  agaitill  a  pjer ;  yet  in 
cafe  of  .in  indiflment  for  treafon  or  ielony,or  for  trefp.i(s 
^■i  is  arrftii,  as  an  aflault  or  riot,  prnc  /  -  f  "ij  ii.vry 
ftiall  ifTue  againll  a  [n:cr  ;  for  the  fult  i  \od. 
ths  offence  a  couteriipt  a^.iinil  !iin:  ;  .     iF  a. 

rcfcue  be  returned  agiiinll  a  peer  ;  or  ii  i^cr  con- 
v'ld  of  a  difTtifm  with  force,  or  denies  hli  deed,  and  it  be 
found  againll  him,  a  capias  pro  fim  and  exigent  fliall  ■ 
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Wwtt  for  the  TCing  U  to  have  a  fine;  and  the  ramereafoa 

holds  upov  an  indictment  of'  trefpafs  or  riot,  much  mnre 
in  thf  calr  of  felony.  2  HaWt  Hi,}.  B.C.  \t)<),  zoo: 
Cr*  EHk.  170,505:  5  Ca.  54:  I  Rc/L  J6r.  220 

An  infant  loove  the  age  of  fourteen  may  be  outlawed, 
and  the  Outlawry  \i  not  erroneous ;  but  an  infant  under 
lUc  age  of  fourteen  cannot  be  outlawed  ;  if  he  be*  it  is 
crroneouj.  3  //m.  5.  V:io^at. :  Fiiz,  title  QHttawry  1 1  : 
2  kU.  Abr  S05  :  Dytr  104:  2  Haiti  Ht/i.  P  C.  207, 
Z08.  Lprd  Cah  (i)t,  mthtn  the  age  of  twelve  years. 
I  Irjt.  123.  a. 

£ut  llie  Outlawry  of  fuch  infant  is  vot  void*  it 
being  of  record,  but  is  voidable  only  by  writ  of  error. 
D/ef  239.  a  :  i  Re!/.  Ahr.  805. 

A  wum  tn,  it  has  been  already  remarked,  is  faid  to  be 
waived*  and  not  ouilawed  ;  therefore  where  a  <aptas  and 
exigent  were  awarded  againtt  three  men  and  two  wo- 
men, and  the  return  was  utlagtUt  txijiuntt  where,  as  to 
the  wojticn,- it  ought  to  have  been  tvaivtn/^  txijiuiit, 
this  was  held  to  be  error.  Cro.  y<:c.  358 :  i  Rel.  Rtp, 
407  :  1  RqI.  Ahr.  ^04. 

If  in  an  a£liou  againfl  hufband  and  wife,  the  hufband 
is  outlawed,  and  wife  waived,  and  Ihe  is  taken  upon  the 
capins  utla»at.t  though  (he  is  to  he  difcharged  of  the  im- 
prifoiimeiit,  {becaufe  the  plaintijf  cannot  proceed  againtl 
Kt  alone,)  yet  Oic  ftill  remains  waived,  and  when  her 
hufband  is  taken  mufl  bring  her  in.  See  Oytr  27 1.  ^ : 
Cr^.  'Jac.  445  ;  Crc.  Eliz.  370:  Hui,  86:  1  Sui.  21  : 
Cro.  Car,  ^8,  59  :  H:it.  86. 

If  two  are  fued  in  a  joint  afUon,  and  neither  of  them 
win  appear,  procefs  of  Outlawry  mail  be  ukcn  out 
againllboth.  Cre.  E/iz.6^i. 

If  an  txigait  be  awarded  againl>  two,  and  the  return 
friKo  /xaai  futrunt  tS'  nea  c^m^arueruatf  without  faying 
»ic  eert^rt  ali^mt  ccmpcruit,  it  is  erroneous.  2  Rell' 
Mr.  80Z. 

As  to  Outlawry  in  a^ion  of  account,  'viJt  41  £1/.  3.  1 : 
1  R:U.  Mr.  127:  I  Briyvml.  25:  4I  Ed.  3.  13.  hx 
Meif  iSS  :  2  Lttn,  76  :  Djtr  239  //.  203  :  N.  Btidl. 
148.  pi-  205:  Mser  74.  fl,  toy.  I  And.  10:  1  SiJ. 
1/3  :  I  Kci).  642. 

As  to  au-arding  Outlaw  ry  againrt  principal  and  accef- 
far\',  by  the  jmt.  of  Ife/im.  1 .  3  £.  1 .  tap.  14,  it  is  pro- 
%id<^>  t!iat  ncne  be  outlawed  upon  appeal  of  command- 
ment, force,  aid,  or  receipt,  unli-fs  he  who  is  appealed  of 
the  deed  be  attainted,  fo  that  one  I'kc  law  be  ufcd  therein 
through  this  realm  ;  nrverthelcl's  he  that  will  fo  appiaT, 
ftull  nut,  by  rcafon  of  this,  intermit  or  leave  clFtotom- 
mspce  his  appeal  at  :he  next  county,  againll  thcrr,  no 
nore  thAnag.-itt.li  their  principah  which  he  Appeal t:d  o\  the 
deed  ;  but  their  txi^tr.i  iluU  remain,  until  fucU  as  be  .ip- 
pe»led  of  the  deed,  be  attainted  of  Outlawry  orothcrwife. 

In  the  contlruAion  of  this  Hatute,  the  following  par- 
liiuir.r*  are  laid  down  by  Jiatiiiur,  3%  moll  rcmaikahle : 

itl.  Thai  it  fccmi  a;jrecd,  that  it  cxtrrds  a*  well  to 
irdiftracrii  as  to  appeal ;  not  onU  becaufe  the  word  ap- 
pfat  in  fnc  llatu'.c  may  in  a  large  fctifc  be  r.^ken  for  any 
acciifaiivin  iugercral;  but  becaufe  indidmrncs  atecer- 
\.i\'.\\y  a5  much  within  the  re^fon  of  the  tlatutc  as  ap* 
pca!s;  and  the  Coomun  (for  the  fettling  whereof 

this  Ilntutc  was  msdc)  cid  not  mr^ke  any  diAin6ion  in 
this  refpeil  between  appeals  and  indidmcnts.  2  //jf. 
183  :  1  Hazik.  P.C,  £,  27.  S  <»9- 


2dly,  That  it  feetnt  agreed,  that  wherever  fame  of 
the  defendants  arc  esiprefsly  charged  as  principals,  and 
others  ai  accefl'aries,  before  the  award  of  this  txigttt, 
the  Outlawry  thereon,  of  ihofc  charged  as  acccffaries, 
cannot  but  be  reverfible ;  becaufe  it  appears  upon  recorj 
that  i\itrxtgfHt  ifTued,  contrary  to  the  direflion  of  the 
llatute;  but  if  feveral  be  outlawed,  on  a  writ  of  appeal, 
which  cbargeth  them  all  alike  without  any  dillindUon, 
there  can  be  no  advanugc  taken  of  the  appellant's  not 
having  purfued  the  Aatute,  fmce  it  appears  not,  but  that 
he  might  have  charged  them  all  as  principals,  x  Hawk, 
P.  C.  c,  27.  ^  1 30,  306  :  2  Hale's  Hijl.  P.  C.  200. 

3dly,  That  it  is  llrongly  holdcn,  that  if  an  appellant 
take  oat  the  txigentt  at  the  fame  time,  againft  all  the  de. 
fendants,  he  mull,  when  they  appear,  count  agaiiill  them 
all  as  principals,  and  fhall  be  concluded  from  charging 
any  of  tiiem  as  accefiaries,  becaufe  he  has  taken  out 
fuch  procefs  as  is  erroneous,  wnere  all  are  not  principals; 
but  he  makes  a  doubt,  whether  cliis  be  law  at  this  day, 
fince  all  errors  as  the  law  fecms  now  to  be  holden, 
arc  falved  by  appearance.  2  Hauk.  P.  C.  t.  z^.  ^  i^t  : 
and  vtde  2  Half'j  HijK  P.  C.  zoo. 

4thly,  That  it  fcems  the  better  opinion,  that  where 
there  are  more  than  one  principal,  the  ixtgtKt  (hall  not 
ilTue,  till  alt  of  them  are  arraigned  ;  and  herein  it  is  faid 
by  Haltt  that  \{  A.  and  B.  be  indiflcd  as  principals  in 
felony,  and  C.  as  acceffary  to  them  both,  the  txtgtnt 
againit  the  acceflary  lhall  lUy  till  both  be  atuuntcd  by 
OutlaAn-  or  plea  ;  for  that  it  is  faid,  if  one  be  acquitted, 
the  acctflary  is  difcharged,  becaufe  indicted  as  acceHary 
to  both,  therefore  fiialinot  be  put  to  anfwer  till  both  be 
attaint ;  but  hereof  he  adds  a  dabitatur^  becaufe  though 
C.  be  acceffary  to  both,  he  might  have  been  indifled  as 
acceflary  to  one,  becaufe  the  felonies  are  in  law  feveral ; 
but  if  he  be  indicted  as  acce0ary  to  both,  he  muft  be 
proved  fo.  2  HaiMk.  P,  C.  c.  27.  §  132  :  2  Hale'j  Hifi, 
P.  C.  2C0,  201. 

In  treafon  all  are  pnncipals;  therefore  procefs  of 
Outlawry  may  go  againrt  him  who  receives,  at  the  fame 
time  as  againft  him  that  did  the  U€t.  1  HaU'i  Hill. 
P,  C.  23S. 

III.  Formerly  the  txtgtnt  moft  have  been  fucd  in 
the  county  where  the  party  really  refiJed,  for  there  all  ac- 
tions were  originally  laid  ;  and  becaufe  Outlawries  were 
at  fiift  only  for  treafon,  felony,  or  very  enormous  tref- 
paffe!,  the  procefs  was  to  be  executed  at  the  Torn, 
which  is  the  Sheriff"'*  criminal  Court ;  and  this  held  not 
only  before  the  Sheriff,  but  before  the  coroners,  who 
were  ancient  converfators  of  the  peace,  being  the  bcft 
men  m  each  county,  to  preftde  with  the  Shcntf  in  his 
Court,  and  who  proiwunced  the  Outlawry  in  the  county 
Court  on  the  party's  being  ^uin:9  ex^cim  ^  therefore 
anciently  there  was  no  occafion  for  any  procefs  to  any 
other  county  than  that  in  which  the  party  aAually -re- 
filled. Fitz.  Exig/Ki.  26  ;  Dj/r  295. 

It  is  ena^cd  by  Jfm.d  Htn.  t.  cap.  i,  "That  be- 
fore any  txixtnu  be  awarded  againtt  perfons  indited 
in  the  Ktrg*s  Dcnch,  of  treafon  or  felony,  writs  of 
pttit  (hail  be  dircAcd  as  well  10  the  Sheriff  of  the  county 
in  which  they  are  indifted,as  to  the  Sheriff  of  the  county 
whereof  they  may  be  named  in  the  indirtments;  the 
ca^ioj  having  at  Icall  fix  weeks  before  the  return  thereof. 

And 
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AwJ  it  is  fttf  thcr  enafted.by^af .  8  H.  6.  eafi.  lo, "  That 
upon  every  indiflmcnc  or  appeal,  bsfore  toy  exigttt 
awarded,  prefcnily  after  the  firft  writ  of  capias  returned, 
another  writ  of  capict  fh.tll  be  awarded,  direif\cd  to  the 
SheritF  of  the  county,  whereof  he  who  is  indiified  is  or 
was  fuppofcd  to  be  convcrJant,  by  the  fame  indiclm^nl, 
conuiint.ng,  according  tothe  circumllance^,  three,  or  fuar, 
montlis  (lora  the  date  to  the  return  ;  by  which  fccond 
writ  of  cafiai,  the  ShcriiF  Ib.ill  be  commanded  to  take 
bim,  if  he  can  be  found  within  his  bailiwick  ;  and  if  he 
cannot,  to  make  proclamation  in  two  countirs,  before 
liic  return  of  the  fame  writ;  after  which  writ  fo  fervcd 
and  returned,  if  he  which  is  fo  inJiflcd  or  appealed, 
come  not  at  the  day  of  fuch  writ  returned,  the  exi^eut 
Ihall  be  awarded." 

Tills  ftatute  not  to  extend  to  indi^ments,  or  appeals, 
taken  within  the  county  of  Chtfier. 

It  UcnaAed  by  ftai,  ioM.6.  cap. 6,"  That  fuch  fccond 
fapiai  as  is  required  by  8 //>//.  6.  cap.  lo,  ftiall  be 
awardt-d  upon  indictments  or  appeals  removed  into  the 
King's  Bench,  or  elfcwhcre,  by  certiorari  or  othcrwife." 

In  the  conllruAion  of  thefe  llacutes,  the  following  opi- 
nions have  been  holdcn  : 

That  though  the  words  are  cxprefs,  that  any  Out- 
lawry pronounced,  contrary  to  the  dtrc^ions  of  the  lU- 
tut?,  Oiall  be  void  ;  yet  it  is  not  to  be  taken,  as  if  fuch 
Outlawries  were  abfolutely  void,  but  only  voidable  by 
writ  of  error.  Cn,  EUz.  179  :  3  Ca.  59  ;  PU^J.  137  : 
Hoh.  i66. 

If  a  defendant  be  exprefsly  named  of  the  fame  county 
wherein  he  is  indifled,  or  appealed,  and  be  alio  named 
under  an  alius  didus  of  another,  it  hath  been  adjudged 
that  there  is  no  need  of  any  capias,  with  a  command  for 
proclamation  according  to  3  Hci.  6,  t.  10,  becaufe  that 
which  comes  under  the  alias  di£tus  is  not  traverfable  nor 
material ;  alfu  if  a  defendant  be  named  of  A  and  hte  of 
/>,  there  is  no  need  of  any  capias  to  the  Sheriff  of  the 
county  wherein  D.  lie* ;  becaufe  it  appear  ,  the  de- 
fendant is  at  prcfent  converfant  at  B  \  but  1!  ;t  defendant 
be  named  of  no  certain  place  at  prefem,  but  only  late  of 
M.  and  late  of  O.  and  late  of  £.  i5c.  being  ali  in  dtfler- 
cnc  counties  fiom  that  in  which  the  profecutbn  is  com- 
menced, a  capias  (hall  go  lo  the  Sheriff  of  each  county. 
3  Ha^k.  P.C.  f.ay.  S  1261  z  Halt's  Hiji.  /*.  0.195,6. 

Vidt  Crc.  yae,  167. 

In  civil  cifcs,  the  writ  of  fxi^i  faiias  (fee  tMi  Dic- 
tionary, title  Exigtnt)  is  a  jud:ci.it  writ  m  iJe  out  by  the 
/.laztf,  as  clerk  of  the  exigrn.'s  and  dirccljj  to  the  Shc- 
ri<?  of  the  county  where  the  a^ion  is  laid  ;  commanding 
him  to  caufc  the  defendant  :o  be  required  at  exautd  from 
county  Court  to  county  Court,  or  from  bujling  to  huf- 
iuig,  if  in  LmiUh\  that  is,  at  five  /!t.-ci£i-i.-e  county  Courts 
or  tiuflir.gs,  until  he  be  outlawed,  il  he  do  not  r.ppcar, 
and  if  he  appear  to  take  him,  l^c.  This  writ  (huuld  he 
iclte'd  on  the  quar:a  dit  puj}  of  the  reiur;:  of  the  piuriei 
capiat  before,  or  of  the  iofias  after,  judgment ;  ami  if 
tKcrc  he  not  five  county  Courts  between  the  telle  and 
return  of  it,  there  ifl'ics  an  exigent  di  new,  grounded 
upon  th*  Sheriff's  return  to  the  former  writ  with  a  claulc 
(from  whence  it  is  c-illcd  an  alioiatur  exigent),  dirc^ing 
the  S  heriff  iq  a/Uvj  the  fcveral  county  Courts  at  which 
the  defendant  has  already  been  required.  1  P/owd.  371. 
in  Z.cW<7A  ihcHullings  arc  holdcn  once  every  fortnight; 


on  which  account  the  a^ion  is  generally  laid  there,  when 
the  plaintiff  intends  to  proceed  to  OutUwry,  Sec  Tidd*t 
Pra^i.  K.B. 

It  hath  been  holdeo,  that  in  Lcndon,  n  here  the  holding 
of  the  Huftings  is  uncertain,  no  exigt  facias  ftall  iffuc 
with  an  aikci'tar  HuAings  ;  becaulc  the  Court  cannot 
take  notice  of  the  fcl  times  of  holdinj^  it,  as  they  may  oi 
the  limes  of  holding  the  county  Courts;  but  it  h  no* 
agreed,  that  if  an  exigent  iffucs  in  Lcndon,  and  they  be- 
gin *'  Hufting  de  p.'acito  terra,"  {as  they  may,)  they  Oiall 
proceed  along  at  ihatHuP.ings  to  the  Outlawry,  without 
mingling  their  HuAing  de  cornmutiihut  piacttis  j  bat  if  in 
aUocata  Hulling  come),  they  (hail  proceed  without  omit- 
ting any  Hulling.  Palm.  287  :  2  Leon.  14  ;  zHale^s  Uifi, 
P.  C.  20Z. 

In  addition  lo  the  exigent,  a  writ  of  ProeUmaticn 
was  introduced  by  Jiat.  blltt.  3.  c.  4,  which  requires  it 
to  be  direfted  to  the  Sheriff  of  tlic  county  of  which  the 
defendant  i^  called,  or  defcribed  in  i'\s  original ;  for 
tlicre  lie  was  fuppf  fed  to  dwell ;  and  if  he  did  not  in 
fa£l  dwell  there,  he  might  have  avoided  the  Outlawry, 
by  the  itatutc  of  Additions.  Ojer  214.  Sec  Gil6.  C.  P. 
19  :  T/je/.  Brev.  88.  But  the  writ  of  Proclamation  is  at 
prefem  governed  by  ftat.  31  EUx..  3.  ^  1,  which  er.- 
aftj,  that,  *'  in  every  aftion  perfonal,  wherein  any  writ 
of  exigent  (ball  be  awarded  out  of  any  Court,  a  writ  of 
Proclamation  (hall  be  awarded  and  m.ide  out  of  the  fame 
Court,  having  day  of  teCle  and  return,  as  the  faid  writ 
q{  exigent  ftall  have  direfled,  and  delivered  of  record  to 
the  Sheriff  of  the  county  where  the  defendant  at  the 
time  of  the  exigent  lb  awarded  (hall  be  dwelling  ;  w  hich 
writ  of  Prochmation  (hall  contain  the  effect  of  the  fame 
aftijn  ;  and  that  the  bheriff  of  the  county  unto  whom 
any  fuch  writ  of  Proclamation  ftiall  he  delivered,  fhsll 
m^kc  three  Proclamations.  c/«  in  the  open  county  Court, 
another  at  the  general  quarter  fc(rions  of  the  peace,  in 
thofc  parts  where  the  defendant  at  the  lime  of  the  t.xi' 
gent  awarded  (hall  be  dwelling,  and  the  t/jird  one  month 
at  the  Icall  bcfct c  the  ^a/n/o  exaJIin  by  virtue  of  the  fjtd 
writ  of  exigen:,  at  rr  ne.ir  the  moft  ufual  door  of  the 
church  cr  chape)  of  that  town  or  parilh  where  the  de- 
fcQdanc  lhall  be  fo  dwelling  ;  and  if  the  defendant  (hall 
be  dwelling,  out  of  any  parilh,  (#.  e.  in  any  extrapa- 
rochtal  place)  then  in  fuch  place  as  aforcfaid  of  the  next 
adjoining  paridi  in  the  fame  county,  and  upon  a  Sanda.y 
immediately  after  divine  fervicc,  and  (trmon,  (if  there 
be  one,)  and  if  there  be  00  fermoii,  then  fcrihwith  after 
divine  fervtce;  ^nd  that  all  Outlawries  had  and  pro- 
nounced, whereupon  no  writs  of  proclamations  (hall  be 
awarded  .^nd  returned  according  lu  the  foim  of  this  fta- 
totc,  (hall  be  utterly  void  and  of  none  effe^," 

IV.  Upon  the  defendant's  being  pot  in  exigent,  he 
cither  ukcn  by  the  Sheriff,  appears  vcluniarily,  or  makes 
default.  If  he  be  taken,  he  either  rcmnina  In  cuflody 
of  the  Sheriff,  or  gives  bail,  inV.  as  upon  a  common  ar- 
rctl.  Formerly,  if  the  defendant  had  appeared  volun- 
tarily, at  any  time  before  the  return  of  the  exigent,  be 
might  have  obt.iined  a  writ  of /uptrjedcas  from  the  f  Inzer, 
Xi  clerk  of  the  fiiperftdtas,  on  cntcriirg  a  eommen  appear* 
aucc  of  the  term  in  which  the  exigtnt  iiTtf  1,  and  he  may 
Ibll  do  fu  where  the  aCtiondoes  not  require  /fecial  bail. 
But  upon  a  qucllion,  whether  in  a  cafe  originally  re- 
quiringy/rrio/  bail,  \i  the  defendant  tlar.d  out  to  an 
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jAv/,  he  can  come  in  and  appear  to  the  exi^eii/,  w'ltlioui 
putting  in  rpixial  bai! ;  it  ^vas  ruled  the  Court  of 
K.  B.  that  ih.TC  ought  to  be  I'pecial  bail.  It  would  be 
very  unrcitbr^iblei  ttiey  ikid,  that  the  defenJant  Hioutd 
gain  an  advanr^jjc,  by  Handing  out  till  proccfs  of  Out- 
}^i\TV  :  hf  c-:rt:i' .i!v  oi'^'it  noT  to  be  in  a  bttter  condi- 
-!.'.;  iirll.  An-i  accord - 
the  (ihzcT  Ihould  not 

:       .  ,       ,  .-aut  fiiauld  put  ill  fpccial 

b.l!.  3  Jifir,  lozo. 

If  the  defendant  be  neither  arrcAcd  nor  appear,  but 
make  dcfaolt  five  fucccilit'c  county  Courts,  or  Hu(- 
tingAt  he  i«  saila-.vtd  if  a  roan,  or  it  a  wom^n,  llie  is 
K'.niw^,  by  ihc.judgmer.t  of  the  ^sr-.ntrj.  or  of  the^/- 
/jrdVrio  L^iti/en  ;  and  the  juJ^nicnt  of  Outlawry  being 
rcltfrAcd  by  the  Snciift  upon  the  /xi^/it/,  the  Jilazrr,  as 
clerk  of  the  Uu'Jawrie);,  will  make  out  a  writ  of  capitu 
atlagatum,  which  is  ciihcr  gmtrr.l  ot /facial,  and  may  bs 
ifTutd  into  any  county,  without  a  tejiaium  ;  nor  is  there 
any  occafion  upon  an  Outlawry  ^t/ur  judgment,  to  rt:- 
vii  c  the  judgment  by  /:;f-.-ywt;*ii,  afiera  year  and  a  day. 

By  tlie  general  writ  oi  ca^iai  u:ta^utu>n,  the  Sheriff  is 
commanded.  *'  lltat  he  do  not  omit  by  rcafon  of  any 
librrty  of  hi>  county,  but  iJiat  he  take  the  defendant, 
if  he  be  found  in  bis  baiiiAick,  and  him  fafcly  keep,  fo 
that  he  may  have  his  body  in  Cuurt  on  a.  ^entral  return 
diy,  L' ivhtrt/x-vti't  &ZZ,  li  .Aj  ttKii  rrtave  nvi/at  tht 
C^iirt  Jhall  cer^dtr  ef  i:m."  I  he  defendai.t,  being  taken 
by  the  Sherilf  on  this  writ,  cither  gives  bail  to  appear 
and  revcifc  the  Outlawry,  or  remain}  in  cullody  until  he 
aclual'y  reverie  it*  or  obtain  a  charter  of  pardon,  or  be 
relieved  under  an  infolveni  acl. 

At  Common  Law  the  defendant  coald  not  have  been 
batted,  when  taken  by  tnc  Shcr.tTon  a  captas  utla^atum. 
3  Burr.  14.84:  ^  Burr.  2540.  And  this  cafe  is  particu- 
larly excepted  out  of  the  jtaJi.  23  //  6.  9  :  13  Car.  z. 
ji.  z.  z.  ^  4  ;  by  the  Utter  of  which  flatutes  it  is  ex- 
prcfsly  declared,  th.it  "  no  Sherift',  tsV.  (hall  difcharge 
any  pctfon  or  perions  taken  upon  any  writ  ol\ti^ja$  uiut- 
^a:u.-a  out  of  cullody  without  ab^lul  juptrjcikits  iirft 
had  ard  received  for  ilie  fame."  But  now  by  jUi.  4  y 
5//'.  \S  M.  c.  (8.  ^^4,  5,  ^  if  any  perfon  cuilawcd  in 
the  Cout  of  King's  Bench,  other  than  for  treafon  and 
Jclony,  IbaH  be  luken  and  arrclled  upon  any  eapitu 
^,uu:Tt  out  of  the  faid  Court,  the  Sheriff  making  the  ar- 
rcfl  mav ,  tn  all  cafci  'i'j't.'n  Jptnai  hail  is  no:  repiireJ  /n'  //y 
jatii  Court,  take  ao  attorney's  engagement  under  his 
hand  to  appear  for  the  defendant,  and  reverfe  the  Out- 
lawry«and  may  thereupon  diichargc  the  defendant  tVom 
loch  arrcil  j  and  in  tbo/t  cajei  ivhtrf  /pu  ial  bat!  ii  require  J 
ly  lift  j'r.ni  Ceurt,  the  fa'd  Shcrid'ihall  and  may  take  le- 
curtty  of  the  defendant  by  bond,  with  one  or  more.  fulTi- 
ciem  Surety  or  Sureties  in  the  penalty  of  double  the  Turn 
for  which  fpecial  bail  is  required,  and  no  more,  for  his 
appCi^rancc,  by  atti.rney  in  Ccurt.  at  the  return  of  the 
writ,  and  to  do  and  periunn  lucii  things  as  fhall  be  re- 
quired by  the  fsid  Court ;  and  after  fuch  bond  taken  may 
difchirge  the  defendant  from  the  faid  arrell.  Or  in  cafe 
ihc  defendant  fliall  not  be  able  to  give  fecurity  as  afore- 
(aid,  iv/er4  ;it  ufmrn  tf  lU  ivrit,  he  fliill  and  mny  be 
difcharged,  w(«.-nevcr  he  {halt  find  fuihcitrnt  fecurity  to 
ilie  bheriff  for  his  appearance  by  attorney  in  the  faid 
Court,  at  ibme  return  m  the  eiifuing  term,  to  reverfe  the 
O'i^^AV'iyi       >Q  perform  fuch  other  ihing  and 


things  as  Ihill  be  required  by  the  faid  Court."  TItW 
Hatuic  has  been  conftrued  not  to  extend  to  ^  rerici/  csfes, 
at  Itall  not  to  mil'dfmc^inors  af:cr  con^iclion.  4  Ban; 
2559.  And  even  in  t/v// cafca  the  defendant  canoct  be 
baited  wiicre  he  was  not  baiUbIc  upon  the  procefs  10 
Outlawry.  1540.  For  it  tt- a 5  the  defign  of  the  fia- 
tiitc,  to  put  him  in  the  f;ime  condition  as  if  he  bad  not 
been  outlawed;  and  therefore  he  is  not  baii-ible  when 
taken  upon  an  Outlawry  .j/>/r  judgment;  neither  upon 
ihts  llatute  will  the  Court  reflorc  goods  taken  upon  a 
fpecial  taj)ifls  uthgaium,  but  they  will  of  courfc  be  re- 
Ulorcd  upon  the  rcveifa!  of  the  Outlawry.  6^/7^.459: 
I  LJ.  Ra\Jit.  349. 

Wlicn  there  is  no  afKdavit  of  a  bailable  caufe  of  ac- 
tion, the  Sherin  is  uuthorifed  by  the  llatute  to  difcharge 
the  defendant  on  an  attorney's  undertaking  to  appear 
and  reverfe  the  Outlawry  ;  but  when  an  ajSidavic  his 
been  nude,  he  ought  not  to  be  diuhargcd  without  giv. 
tng  the  fecurity  required  by  the  Aatute  ;  which  is  no:  a 
common  bail  liond,  but  a  bond  with  one  or  more  fuiii- 
■cicnt  Surety  or  Sureties  for  appearance  by  attorney  at 
the  return  of  the  writ,  and  to  do  and  pcrlbrm  fuch 
things  as  fh.iU  be  required  by  the  Court,  that  is,  to  put 
in  b.iit  to  a  new  a£liun.  plead  within  a  limited  time,  put 
the  plaintiff  in  the  fame  condition,  and  fuch  like  ma<< 
tcrs.  3  Burr.  148J :  4  Burr.  2540  ;  and  it  is  not  necef. 
fary  that  the  aHidavit  (hould  bs  made  kfore  the  Out- 
lawry. 2  Stra.  11 78,  9  :  I  If'i!/.  5  :  Fert.  39.  Or  the 
fum  fworn  to  be  indorfcd,  on  the  (apiai  atla^aruK. 
z  Burr.  14SZ.  But  it  is  lutficienc  if  tiKrc  be  an  attidavlt 
before  the  defendant  is  difchargcd ;  the  Court  having 
determined  that  procefs  of  Outlawry  is  not  within  tlie  fia. 
tute  fur  preventing  frivolous  and  vexaiioiu  ar^clU.  See 

3  B:irr,  1483. 

By  the  fpecial  writ  of  ^api^i  uth^atum  the  Sheriff  if 
comihanded  not  only  tu  take  the  defendant,  as  by  the 
general  writ,  but  alto  **  to  enquire  by  the  oa'.h  of  honeft 
and  lawful  men  of  his  county,  wh.ii  «W/  and  ibaiuh, 
Imitdi  U'til  ret/tmeati,  he  hath  or  had  on  the  day  of  his 
Outlawry,  or  at  any  time  afterwards ;  and  by  their  oath  to 
extend  and  appntije  the  fame  according  to  the  true  value, 
and  to  take  ihcm  into  the  King's  hands,  and  fafely  keep 
them,  fo  that  he  may  anfwer  to  the  King  for  the  true  va- 
lue and  iffucs  of  the  fame,  making  known  what  he  Otall 
do  thereupon  to  the  Court,  on  the  return  day."  OJ'. 
Brcv.  35  :  Tl-f/.  Brcv.  59.  Upon  thii  writ  the  Sherifi'  is 
to  impannela  jury  who  are  to  make  enquiry  of  the  goods 
and  chattels  of  the  defendant  including  his  debts.  Co, 
95:  Lojie  :  Lutxu.  329,  1513:  Qilh.  CP.  200. 
And  alfo  of  his  Icafchold  and  freehold  lands  and  tene- 
ments;  to  appraife  the  goods,  and  to  extend  or  valua 
the  lands,  ipc.  but  they  are  not  to  enquire  of  his  copy- 
hold*, Parier  150.  Or  truft  proprfty,  Cra.'Jac.  513: 
S:y.  41.  But  fee  the  fiatute  of  Fraudi  29  Car.  z.  e.  3. 
§  10. 

VVitncfTcs  may  be  fubpccnacd  to  attend  the  execu- 
tion of  the  enquiry,  and  when  made,  the  Sheriff"  is  to 
take  poflcfSon  of  the  goods  and  ch.ittels  of  the  defend- 
ant, and  of  the  leai'ehold  tenement*  in  his  own  occik- 
pation.  9  //cw.  6.  20,  21.  But  he  mull  not  ouft  or  dif- 
turb  the  pofTellion  of  his  tenants.  JJ.  21  //.  7.  7.  And 
can  only  take  the  ifTues  or  profits  of  his  freehold  tene- 
ments. y*/cW.  541  :  Hara'r.  106,  176:  Bu»&.  10^, 
105.  The  inquifition  ihould  fct  forth,  wiih  convenient 
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cettamty,  the  appraifcd  value  of  the  goods ;  the  par- 
ticulars of  the  debts ;  of  what  lands,  l^c.  the  defend- 
ant is  feifed  or  poflefTed  ;  the  different  parcels ;  in  whofc 
tenure  ;  and  of  what  annual  value  beyond  reprifcs  :  But 
the  inquifition,  being  merely  an  office  of  inftruiiion  or 
information,  does  not  require  fo  much  certainty  as  an 
office  of  entitling,  z  Salk.  ^69  :  Bunb.  103.  And  if  the 
lands,  tiff,  be  undervalued,  there  tnay  be  a  melius  inqui- 
rtttdum.  Hard.  !c6. 

When  the  fpecial  writ  of  cnpiaj  utlaga/nm  is  returned, 
it  ftiould  be  delivered,  with  the  inquifuion  annexed,  to 
ihc  fi/azer,  as  clerk  of  the  exigrntj  and  Ortt/awria,  and 
■  fterwards  filed  in  the  office  of  the  ai^'Ioj  I'ltvium^ 
3  T.  R.  57i{,  9;  from  whence  a  tranfcript  is  feni  into 
the  Exchequer.  Gili^.C.P.  16.  Out  of  this  Court  there 
iffues  a  venjiiism  txpomtf  to  fell  the  gmls%  Tifitre  fadat  to 
recover  tlic  debts,  and  a  levari  fucuts  to  levy  the  iflucs 
and  profits ;  under  which  latter  writ  the  Sheriff  may  not 
only  take  the  rent  and  moveables  of  the  party  outLiwcd, 
but  alfo  the  cattle  of  a  Jirein^ert  te-vaat  and  cmchant,  on 
the  lands  extended,  i  Ld.  Rajm.  305,  and  the  cafes  there 
cited  in  the  lalt  edition.  In  aid  of  thcfc  writs  a  bill  may 
be  exhibited  in  the  Exchequer  againft  the  outlaw  to  com- 
pel  a  difcovcry  of  his  real  and  pcrfon.il  cftate,  tif(-.  cither 
by  the  pt.iintilf  to  enable  him  to  t.-ike  out  execution,  or 
by  the  Attorney  General  on  behalf  of  the  Crown. 
Hardr,  22  ;  And  it  is  faid  to  be  the  courfc  of  that  Court, 
upon  an  Outlawry,  to  prefer  an  infonnation  in  the  nature 
of  an  action  of  trover  and  converfion  againfl  him  who 
h.ith  the  goods  of  the  party  outlawed.  1  Mod.  90. 

The  money  raifed  by  the  Sheriff  under  thefe  writs  be- 
longs to  the  Crown,  but  the  plaintiff  may  have  it  paid 
to  him  in  fatisfatlion  of  his  debt  and  cofts,  by  applying 
to  the  Court  of  Exchequer,  or  Lords  of  the  Trcafury  ; 
and  he  may  alfo  obtain  a  leafe  of  the  land?,  l^c,  under 
the  Exchequer  fciil.  Hardr.  106,  422  :  T.  Raym.  17  : 
1  Lt  v.  33.  Or  a  grant  of  the  Kin(;*s  right  to  levy  the  pro- 
fits. 9  H.  6.  20  :  2  Roll.  Mr.  808  :  Clh.  C.  P.  17.  If 
the  money  raifed  by  the  Sheriff  do  not  exceed  the  fum 
of  fifty  pounds,  the  Court  of  Exchequer,  en  motion,  will 
order  it  to  be  paid  to  the  plaintiff ;  but  if  it  exceed  that 
fum,  the  plaintiff  mull  petition  for  it  to  the  Lords  of  the 
Treafury,  ftating  the  amojnt  of  his  debt,  a  fhort  ab- 
ftraft  of  the  proceedings,  with  the  expetices  he  has  been 
put  to,  and  praying,  in  refpc^l  thereof,  that  the  Attorney 
General  may  be  authorized  to  confeot,  on  behalf  of  the 
Crown,  that  the  money  rem-iining  in  the  Sheriff's  hands 
may  be  paid  over  to  the  petitioner.  The  petition  is  re- 
ferred by  the  Lords  of  the  Trcafury  to  their  folicitor,  who 
fhould  be  furniihcd  uith  an  affidavit,  fworn  before  a 
baron,  of  the  amount  of  the  debt  and  colU,  and  a  certifi- 
cate of  the  proceedings  from  the  clerk  in  Coutt,  where- 
upon he  will  m.ikc  his  report,  which  ftiould  be  filed  with 
the  clerk  of  the  Trcafury.  A  ivarrant  is  then  iffucd 
under  the  King's  fign- manual  for  the  Attorney  General 
10  give  hisconfent  to  an  order  purfnant  to  the  prayer  of 
liic  petition  ;  upon  which  a  motion  is  made  in  the  Court 
of  Exchequer,  and  the  Attorney  General  confenting,  an 
order  is  framed  accordingly  ;  this  order  muft  be  engroffed, 
and  put  under  fcal,  with  a  fubpccna  annexed  to  perform 
it;  and  the  Sheriff  being  ferved  therewith  muft  pay  over 
the  money,  or  will  be  liable  to  an  attachment,  z  Cromp. 
47,  Sce7'i'dd^i  Prat},  K.B,  iff,  4.1  and  the  authorities 
tliere  cited. 
Vol..  U. 


V,  Tr  e  r  I  are  two  ways  of  rcverfing  an  Outlawry  ; 
firfl,  by  writ  of  error  returnable  ccram  nubit.  Co.  Lirt, 
259,  Fcrt.-^%.  2dIy,Bymotion  founded  onapIea,aver- 
ment  or  fuggeltion  of  fome  m;tttcr  .apparent ;  at  in  re- 
fpcft  of  z  Juptr/eJea J,  om\^ox\  of  procefs,  variance,  of 
other  matter  apparent  on  the  record ;  and  yet  in  thefe 
cafes  fome  have  holden  that  in  another  term  the  defend- 
ant is  driven  to  his  writ  of  error.  But  for  any  matter  of 
fail,  as  death,  imprifonmcnt,  beyond  fca  at  the  time  of 
the  awarded  ;  {Canh.  259;  i  Ld.  Raym.  34.91 

2  Sira,  1178:  1  H'll/.  3  ;)  rt  r\  iceof  the  King,  he  is 
driven  to  hi=  w  rit  of  error,  unlcfs  i:  be  in  the  cafe  of 
felony,  ai.d  there  fUz-ori'.':  c;>^  he  may  plead  to  it. 
It  fccn:^,  however,  to  be  difcrctionary  in  the  Court  to 
relieve  by  motion,  or  put  the  parties  to  a  writ  of  error; 
and  of  late  years  they  liavc  gone  farther  than  heretofore 
upon  motion,  the  more  c/Kt'lually  to  expedite  jurtice, 
favc  expence.  and  preferve  :he  credit  and  cbarattcr  cf 
the  defenJ.ini.  rid^i's  PraJ^.  K.  B.  c.  4. 

Rcguuirly,  in  aII  Outbwiics,  .is  well  pcrfonal  at  cri- 
minal, the  party,  in  order  to  reverfe  the  frmie,  was  tA 
appear  in  pcrfon,  and  could  not  appear  by  attorney. 
2  Leon.  22  :  Cro.  Jac.  j\fiz  :  2  Salk.  496. 

But  now  by  Jlat.  ^  H'.  M.  cap.  iS,  alread/ 
referred  10,  no  perfon  who  lhall  be  outlawed  in  the  Court 
of  B.  R.  for  any  caufe  whatfocver  (treafon  and  felony 
only  excepted,)  lhall  be  compelled  to  appear  in  pcrfon  ii 
the  faid  Court  to  reverfe  fuch  Outlawry  ;  but  may  appear 
by  attorney  and  reverfe  the  fame  without  bail  in  all  cafes* 
except  where  fpecial  bail  fhall  be  ordered  by  the  faii 
Court. 

By  Jlal.  Pf'ejlm.  I.  (3  ^.  I.)  ca^'>.  9>  it  it  cxprcfsly 
provided,  that  thofc  who  are  outlawed,  have  abjuicd  the 
realm,  t!ff,  Ihould  be  excluded  the  benefit  of  replevin  ; 
yet  it  hath  been  always  held,  that  the  Court  of  King's 
Bench  may  in  their  difcrction,  in  fpecial  cafes,  bail  & 
perfon  upon  an  Outlawry  of  felony  ;  as  where  he  pleadc 
that  heisnot  of  thef^mc  name,  and  therefore  not  the  fame 
perfon  with  him  that  was  outlawed,  or  alleges  any  other 
error  in  the  proceedings.  2  Hirn;k.  P.  C.  c.  15.  §  40. 

By  Jlat.  \\  Eliz.  c/ip.  3.  §  3,  it  is  enafted,  •*  That  be- 
fore any  allowance  of  any  writ  of  error,  or  reverfing  of 
any  Outlawry  be  had  by  plea,  or  otiierwife,  through  or 
by  want  of  any  procl.imation  to  be  had  or  made  accord- 
ing to  the  form  of  this  rtatute,  the  defendant  and  de- 
fendants in  the  original  a£lion  fhall  put  tn  bail,  not 
only  to  appear  v.r,d  anfwcr  to  the  plaintiff  in  the  former 
full  in  a  new  aflion  to  be  commenced  by  the  faid  plaintiff 
for  the  caufe  mentioned  in  the  firjl  aftion,  but  nlfoto  ft- 
tisfy  the  condemnation,  if  the  plaintiff  fhall  begir.  his 
fuit  before  the  end  of  two  terms  next  after  the  allowir^ 
the  writ  of  error,  or  othcrwife  avoiding  of  the  faid 
Outlawry." 

On  reverfing  the  Outlawry  for  any  other  error  in  law, 
bcfides  the  want  of  proclamations,  it  was  long  unfcttled 
whether  the  defendant  fliould  be  obliged  to  put  in  fpe- 
cial bail.  In  the  carlicrt  cafes  upon  the  fubjcit,  it  vrts 
determined  that  he  fliould.  Lift.  Rrp.  301  :  Cnrth^ 
459;  I  Ld.  Rtiym.  349:  Glib.  CP.  :p.  But  there  are 
calcs  to  the  contrary  in  the  time  of  //ff//.  Chief  Juftice, 
12  Mod.  54;  :  1  Ld.  Raym.  605  :  z  Salk.  ^96  :  And  in 
one  of  them  (2  Salh.  496,)  it  is  faid,  that  if  the  party 
ou:lawed  come  in^r«.'/j,  upon  the  re<i)rn  of  the  txigtr.t, 
flee,  he  may  be  admitted,  by  motion,  to  reverfe  the  but- 
z  tamy, 
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Uwry,  for  any  other  caufc  but  want  of  nroclamations 
wittiout  putting  in  bail ;  but  if  he  come  in  by  ctf'i  ^arpus^ 
he  Ihnll  not  be  admitted  to  reverfc  ;t  without  appearing 
in  pc-rfon,  in  fuch  cafe  he  was  abliged  to  do  at  Com- 
r.ton  Law  ;  or  putting  in  bail  witli  the  Shcrilf  for  his 
appearance  upon  the  return  of  <tpi  corfast  and  for 
doing  what  tlic  Court  iliall  order.  In  two  fubfcqucnt 
ciTci.  hoAcver,  fpccial  bail  was  put  in  upon  rcvrrfing  the 
Outlawry^  for  ctrori  in  law,  though  it  docs  not  appear 
tfie  party  came  in  gratu,  WuU  v.  H'alton^  E.  izO.  i. 
ci;cd,  I  H'Hj  4  :  z  Stra.  g<{\'  z  Barn.  K.  B.  At 
leugth,  in  the  tioTc  ol  SertcaU  v.  Haaipjcn^  the  Court  upon 
confidcriug  the  worda  of  pat.  4  J  ^  M>  c.  18. 
§  3,  which  empowers  the  outlaw  to  appear  by  attorney, 
and  fays,  **  the  Outlawry  Hiall  be  revcrfcd  without  bail 
in  all  caies,  except  where  fpeciat  bail  Hiall  be  ordered  by 
the  Coun/'  declared  they  were  of  opinion  they  hid  a 
difcTitUnar^  power  to  require  it  or  not ;  and  that  the  want 
otan  aBiJaiit  before  the  Outlawry  was  noobje^ion,  be. 
Kaufc  that  is  only  requifitc  to  warrant  an  arreft;  and 
though  thi:  jiat.  3 :  r.  3-  ^  3.  be  the  only  a£l  that 

exprcfsly  requires  bail,  it  is  not  to  be  inferred  from 
thence  that  in  other  cafes  ic  ought  not  to  be  infilled  on  ; 
for  tba:  kfl  makes  a  new  error,  and  the  bail  upon  it  is 
abfolutely  to  pay  the  condemnation  money.  2  Stra. 
1 1781  9  :  I  U'ilf.  3.  And  it  Is  now  fettled,  that  on  re- 
ve;fiag  an  Outlawry,  for  auy  other  error  in  law.  bcfidcs 
the 'want  of  proclamations,  the  bail  \i  <Mnfni!«  or  j'ptcia! t 
in  like  manner  as  upon  the  arrcll.  Where  jptcial  bail  is 
required,  it  need  not  be  put  in  before  the  allowance  of  the 
writ  of  error,  but  it  is  well  enough  if  put  in  at  any  time 
before  the  revcHal.  1  LA.  Raym  605  :  a  Stra.  95 1  : 
2  Bayit.  K.  B.  92S.  The  recogoizaoce,  in  fuch  cafe,  is 
ufually  taken  in  the  common  form ;  but  fee  i  z  Me.^. 

f  tr  Hoi.-f  and  z  Salk.  496.  And  it  is  fettled  that  the 
bail  may  render  the  defendant,  and  are  not,  at  all  events, 
anfwerable  for  the  debt.  TiM's  Pra£.  K.  B,  and  the 
authorities  there  cited. 

In  general,  an  Outlawry  can  only  be  reverfed  upon 
payment  of  <-f///;  but  if  the  procefs  have  been  abufcd, 
and  made  fubfervient  to  purpofes  of  opprcffion,  a^  where 
a  man  has  been  outlawed,  who  was  already  in  prifon  at 
the  plaintifF's  fuit,  or  being  at  large,  did  not  abfcond 
but  appeared  publickly,  and  might  have  been  arretted 
or  ferved  with  procefs,  the  Court  on  motion  will  order 
ihe  pl^iintiff' to  reverfc  the  Outlawry  at  his  own  expence. 
2  f'tnt.  46  :  z  Salk.  495  :  Barmi  321  :  T,  Jen.  211: 
Comb.  19:  12  Moii.  413. 

It  is  clearly  agreed,  that  an  attunder  of  felony  of  a 
perfon  who  had  aoy  lands  Ihall  never  be  reverfed  by  writ 
of  error,  without  a  /<tre  faciat  agatnft  all  the  tertenants 
and  lords  mediate  and  immediate  ;  but  it  is  fettled,  that 
fuch  fcirc  fadai  is  not  neccffary  in  the  cafe  of  high  trea- 
fon.   Djtr  34.  pi.  20 :   Cr».  Eliz,  235  :    i  Kti.  141  : 

1  Sid.  516:  5  Kc6,  39  :  3  MaJ.  42,  47  :  4  Med.  366  : 
Ld.  Raym.  1 

Alfoit  is  faid,  that  it  is  not  neccfTary  in  the  cifc  of 
felony,  when  it  is  fuggcftcd  on  the  roll  that  the  party 
had  no  lands,  and  the  Attorney  General  confefTcs  it. 

2  Soli.  49S  • 

It  is  agreed,  that  after  an  Outlawry  of  treafon  or 
filony  is  reverfed,  the  party  lhall  be  put  to  plead  to  the 
indi£iineot.  for  that  flitl  remains  good,  and  he  may  be 
Uied  ai  tht  King's  Bench  bar ;  or  the  record  may  be 


remitted  into  the  country,  if  it  wvre  removed  into  the 
King's  Bench  by  r/rtterarit  with  a  command  u  tiie  jof- 
lices  below,  to  proceed  by  the  Itatute  ol  6  tim.  6.  r.  i : 
Crc.  Jac.  646  :  Cro.  Car.  365  :  3  Mod.  42:  6  Mod, 
115:2  Hali't  Hiji.  P.  C.  209. 

So  if  a  man  be  outlawed  by  procefs  in  an  information» 
and  comes  in  and  rcverfc!  the  Outlawry,  he  mull  plead 
iajianttr  to  the  information.  1  SaUt.  371 :  5  M^d.  141. 

I'he  law  is  the  fame  in  civil  cafes;  and  therefore,  if 
an  Oatiatvry  in  a  pcrfooal  action  be  reverfed,  thcorigintl 
remains.  Manb  <j'.  3  Ltv.  24^. 

Generally  fpcaking.  when  I'ne  Outlawry  is  reverfed, 
or  the  defendant  has  obtaiiu-d  a  charter  of  pardon,  he 
may  be  difchArged,  if  in  cull^dy,by  writ  of  /yperjfdtat. 
See  Jiat.  1 5  Car  z,  fi.  2.  c-  2.  \  4.  And  his  propcny,  if 
taken  into  the  King's  hand^,  lhall  be  re.lorcd  to  him  by 
writ  of  itmevfai  matiuj^  or  othcrwifc,  according  to  the 
courfe  of  the  Exchequer,  Ai  to  chait<.!s  real,  fee  CV«. 
E!iz.  27S  :  zytrti.  312  :  Biin6  105.  And  as  to  chattels 
perfor.al,  fee  5  Msd.  &t.  W'herc  he  has  obtained  a  char- 
ter of  pardon,  he  mull  fue  out  a  jhre  faciat  to  give  notice 
thereof  to  the  plaintitK,  in  order  that  he  may  further  pro- 
fccute  his  adton,  if  he  think  proper.  Sec  Tid£i  PraH, 
K.B.c.^. 

It  hath  been  adjudged,  that  if  the  King  grant  over  the- 
lands  of  a  perfon  oudaued  for  treafon  or  felony,  and  af- 
tcrA-ards  the  Outlawry  be  reverltd,  the  party  may  enter 
on  the  p.ncocec.  and  need  neither  fue  a  petition  10  the 
King,  nor  a  jdrt  facias  agatnft  the  patentee,  i  And.  188. 
A  perfon  lhall,  after  OutLiwry  reverfed,  be  reltored  to 
his  law,  and  b:  of  ability  to  fue.  Cs.  List.  238.  b. 

If  the  goods  of  a  perfon  cutlawed  arc  fold  by  the  She- 
rifi  upon  a  copioi  ktia^at^m^Acd  after  the  Outlawry  i>  re<- 
vcrfed  by  writ  of  error,  he  (hall  be  rcl*ored  to  the  goods 
themfelves ;  bccaufc  the  Shctifr  was  not  compCMable  to 
fell  thcfc  goods,  but  only  to  keep  cbcm  to  the  ule  o^  the 
King.  5  Ca.  90  :  i  RciJ.  Jbr,  778. 

If  an  advowl'oo  come  to  the  King,  by  forfeitore  apon 
an  Outlawry,  and  the  ciinrch  becoming  void,  the  King 
prefents,  and  thea  the  Outlawry  is  reverfed  :  yet  the  King 
fhall  enjoy  that  prekntment,  becjui'e  the  preuntrnvu; 
there  came  to  the  King  as  the  profit  0/  the  advovvfoa. 
Alssr  269. 

But  if  the  church  be  void  at  the  ttmeof  the  Outlawry, 
and  the  prefentacion  is  thereby  forftitcd  as  a  chattel 
principally  and  diilind  of  itfelf,  there,  upon  reverfal  of 
the  Outlawry,  the  party  (hall  be  rcilored  to  the  prcfent- 
ation.  Cro.  £/is.  170. 

If  a  termor  being  o.itlavved  for  felony,  granu  over  his 
term,  after  the  Outlawry  is  reverf<;d.  the  gr-incee  may 
have  trefpafs  for  the  pror.is  taken  between  therevcrfal  of 
the  Outlawry  and  the  p.lSgnment ;  for  by  the  revcrfalic 
is  as  if  no  Outlawry  hau  been,  and  there  is  no  record  of 
it.  Cro.  E.'iz.  170  :  13  Cn.  zo,  22. 

It  is  f^id,  that  if  a  man  be  outlawed  in  the  King's 
Bench,  and  the  party's  goods  are  leized  into  the  King's 
hands,  and  then  the  Outlawry  i:  reverfed,  there  cm  be 
no  rcititution  ;  the  rcafon  whereof  is,  for  that  the  Court 
of  King's  Bench  cannot  fend  a  writ  to  the  treafurer ;  and 
the  Court  of  Exchequer  have  no  record  before  them  to 
ilTue  out  a  warrant  for  retbtucioo.  5  *'Isd.  61.  Sec 
2  Frrii .  312;  2  L<v.  49. 

For  more  learning  on  this  fubjcAj  fee  3  /^'eiv  Jbt* 
and  22  Fin,  Abr.  title  Outia^rj, 

OUT- 


OUT 


O  R. 


OUTPARTERS,  meniioncJ  in  /ht.  ^  H.  j.^f- i. 
c,y,  A  kind  c(  thieves  in  Rtddtfdatc,  that  ftolc  catllc, 
or  other  thirig^  withcm  that  liberty  ;  fomc  arc  of  opi- 
nion, th.ic  thole  which  in  the  fore-named  ftatute  are 
termed  Outparters.  are  now  c.illcd  cuifuttrst  being  fuch 
«»  fee  inatche»  for  the  robbing  any  man  or  houfe.  Ctnvt/L 
Sec  Intiihrs. 

OUi  RIDERS,  Bailiffs  errant,  employed  by  the  She- 
riffs, or  their  deputies,  to  ride  to  the  farthett  place  of 
their  counties  ur  hundredi,  with  the  inorc  fpeed  to  fum- 
roon  fuch  as  ihey  thought  good  to  their  county  or  huo- 
urcd  courts.  Sccy/o/.  \^t.  3.  /i.  \.  c.  9. 

OWEL,  An  old  f  r*ncb  word  for  equal.  Laiaj  Fr.  DiJI. 

OWELTY,  Equality.  Co,  Utt.  169.  When  there  is 
lord, mefne, and  tenant, and  the  tcnanthold^of  the  mefne 
by  the  fime  lertice  that  the  mcfnc  holds  over  of  the  lord 
above  him,  this  is  called  Owelty  of  fcrvices.  /".A".  B.  136. 

OWLERS,  PcMons  that  carry  wool,  i^c.  to  the  fca- 
fidc  by  night,  in  order  to  be  Qiippcd  off  contrary  to  law. 
Sce/r<*/. 

OWLING,  The  offence  of  exporting,  t^c.wtl  by 
night.  See  //W. 
OXEN  ;  SceCa////. 

OXFILD,  A  rciliiuiion  anciently  ma^e  by  a  hun< 
drcd  or  county,  for  any  wrong  done  by  one  chat  was 
within  the  fame.  Lttmit.  Anhaton,  12^. 

OXFORD.  Sec  Vm'veijity :  CouitTS  op  Univer- 

SI  JIBS. 

OXGANG.from  Ox,i.e.^w,  and/<n7^,or  gate,  /«/■.] 
Is  commonly  taken  for  Bftrcn  acres  ot  laud,  or  n-^  much 
a6  one  ox  can  plough  io  a  year,  itkem  fays  1 3  acres.  See 

Six  Oxgangsof  land,  is  ib  much  as  fix  oxen  can  plough. 
Cramp.  Juri/il.  i2o.  But  an  Oxgang  fcemeib  properly  to 
be  fpokcn  of  fuch  land  as  licth  in  Ga\nvur.  O/ti  Js'at.  Br» 
fol.  117.  See  Co.  Lm,  69.  Cov:clL 

OYER.  This  word  was  anciently  ufed  for  what  we 
now  call  affiles.  Jnuo  13  Ed.  i.  See  Oyer  and  I'trminer. 

OYER,  Fr.  Audh  e.  Lat.Tohear.]  Previous  and  pre- 
paratory to  pleading  in  bar,  the  defendant  may  crave 
Oyer  of  the  writ,  or  bond,  or  other  fpeciaUy  upon  which 
the  a^ion  is  brought,  that  is,  to  hear  it  read  to  bim  ; 
the  generality  of  defendants  in  the  (imi  »  of  ancient  firo- 
plicity  bring  fuppofcd  incapable  to  read  it  ihcmfclves : 
whereupon  the  whole  is  entered  verhaiim  upon  the  re- 
cord, and  the  defend.int  may  take  advantage  of  any  con- 
dition or  other  part  of  it,  not  Ibtcd  in  the  plaintiff's  de- 
claration. 3  Ccmm.  (.  20.  p  zgg. 

To  demand  Oyer  of  an  obligation,  is  not  only  to  dc- 
firc  the  plaintiff's  attorney  to  read  the  fame  ;  but  to  have 
a  copy  thereof,  that  the  defendant  may  conilder  what  to 
otcad  to  the.i^lion.  lJc6.  217. 

Oyer  0/  Deeds,  is  demsndaWcby  the  plaintiff, 
or  by  the  defendant,  if  the  plaintiff  in  b'n  declaration 
aeeej/iirsif  makes  z  prt>fti-t  ineuria  of  any  deed,  writing, 
letters  of  ad  mini  fl  ration,  or  tHe  like,  the  defendant  may 
pray  Oyer,  and  muft  have  a  copy  thereof  delivered  to 
bim,  if  detrnnded  ;  paying  for  the  fame  after  the  rate  of 
4d.  per  (heet,  and  alfo  for  the  llamps.  2  Balk.  497  : 
R.T-  s,i^  d  Gee.  %.  So  likewife  if  ihe  defegdani  in  hii 
plea  makc!i  a  necefl'ar)'  prc/eri  in  carht  of  any  deed,  ijc. 
the  plaintiff  may  pray  Oyer,  and  (hall  have  a  copy  at 
the  like  rate.  IJ:  6  Ma:',  tzz.  And  the  part)*  of  whom 


Oj  er  IS  demanded,  is  bound  to  carry  it  to  the  ad^erCr 
party.  2  7Vrrf  Jtep.  40.  Formerly,  all  demands  of  Oyer 
were  made  in  Court  (as  it  is  now  in  cafe  of  criminal  ap- 
peal.',} where  the  deed  is,  by  intendment  of  law,  when  it 
u  pleaded  with  a  proftrt  tn  earia.  1  z  Med  ^98  :  3  Sali- 
119.  And  therefore  when  Oyer  is  craved,  it  is  fuppofcd 
to  be  of  the  Court,  ar.d  no:  of  the  party  ;  and  the  words 
//  itgitur  in  hare  wria,  Sec.  are  the  jcl  of  the  Court.  /-V : 

1  Sid.  108.  Cut  fee  a  Lutw.  1644,  centra.  In  prafVice, 
however.  Oyer  is  now  ufually  demanded,  and  granted  by 
the  attornii  j.  6  Alsd.  28.  And  wltcre  the  plaintiff  is  en- 
titled to  have  Oyer  of  adeed,  it  cannot  be  difpcnfcd  with 
by  the  Court,  nor  can  the  defendant  be  compelled  to 
plead  without  i;,  even  though  the  deed  be  loll.  2  LiU. 
P.  R.  title  Oyer  zC6  :  a  Aeh.  274  :  6  Med.  28  :  2  Sir, 
1186:  1  /Tr^  16.  But  where  the  deed  is  in  the  hands  of 
a  third  perfon,  the  Court  will  oblige  him  to  give  Oyer, 
and  produce  it.  iStr.  1198. 

Wlicn  adeed  is  flicwn  in  Court,  it  remains  there  iu 
contemplation  ot  law,  all  the  term  in  which  it  is  fhewn  ; 
for  all  the  term  n  confidcred  in  taw  but  a:>  one  day .  And 
at  the  end  of  the  term,  if  the  deed  be.not  denied,  the  law 
doUi  adjudge  it  to  be  in  the  cuHody  of  the  party  to 
whom  it  belongs ;  but  if  it  be  denied,  then  it  lhall  re- 
main in  Court  till  the  plea  is  determined,  and  if  it  cvcn- 
I  tually  turn  out  not  to  be  the  plaintiff's  deed,  tt  fliall  be 
j  dedroycd.  C5.  Lnt.  z$i.  6  :  ^Co.  74.^;  2  Lia~v.  16^4. 

But  letters  tcilamentary,  or  of  aaminiUration,  are  not 
I  foppofcd  to  remain  in  Court  all  the  term  ;  for  the  plain 
tiff  may  have  occasion  to  produce  chem  clfewhere. 

2  SaU.  497  :  iz  Msd.  ^98  ;  hence  it  is,  that  Oyer  of  a 
deed  cannot,  in  Ari£hief<,  be  demanded,  but  during  the 
fame  term  it  is  pleaded.  ^  Cj.  74.  &  :  z  LuHij.  1644  : 

!  I  Term  Rtp.  149.  And  as  a  general  imparlance  is  al- 
ways to  a  fubfequent  term,  it  follows  that  Oyer  of  a 
deed  cannot  be  demanded  after  fuch  imparlance.  1  Kth. 
32  :  2  Lev.  \\z  :  Freem.  400  :  3  Kfh.  480,  .191  :  d  McJ, 
28.  A  different  doflrinc  is,  indeed,  laid  down  in  one 
place*  which  muft  be  underUood  of  a /pecial  imparlance 
to  another  day  in  die  fame  term.  12  hha'.  29,  and  fee 
2  Shyw.  310.  • 

Though  Oyer  is  not,  in  ftri<flnef5,demandableof  a 
ecrd,  (1  td.  Raym.  347,  ^ih  edt.'ien,  note  ;  Datigt. 
^76,  7  :  1  ^'erm  Rep.  149,  50.)  yet  if  a  judgment  or 
other  matter  of  record  in  the  fume  court  be  pleaded, 
the  parties  pleading  it  muft  give  a  note  in  writing,  of 
the  term  and  number-roll  whereon  fuch  judgment  or 
matter  of  record  is  entered  and  filed ;  or  in  dtfaulc 
thereof  the  plea  is  not  to  be  received.  Ktilio,  96; 
Carth.  454''  i  Ld.  Raym.  ^47:  Carih.  \  1  Ld. 
Rayn.  550  :  2  Str.  823  :  R,  T.  5  l^6Gte.  i.  {6).  And 
probably,  on  this  account,  the  party  was  not  anciently 
permitted  to  p\cad  nul  tiel  reeerd  of  a  judgment  or  mat- 
ter  of  record  in  the  /ame  Court.  5  H.y.  24,  per  Brreia* 
^  Kth  76.  But  where  a  judgment  or  matter  of  record  is 
pleaded  In  a  different  Court,  the  party  not  being  entitled 
to  an  account  of  the  icrm  and  number-roll,  muA  plead 
nul tiel ncord.  And  ic  fccms,  ili-it  Oyer  is  not  demand* 
able  of  an  ad  of  parliament.  Deti^L  ^76 :  Codh,  1 86* 
eoitira. 

Formerly  the  defcnd.mt  wa*  allowed  Oyer  of  the  Ort- 
^iral  tf^rit,  in  o^di  r  to  denmr  or  plcid  in  abatement,  ft»r 
any  apparent  infufficiency  or  vaiiancc.  Gilh.-C.  /*.  5a  ? 
>2  MvJ.  35,  i8y  :  »  1644  :  6  WW.  t7  ;  %  iii  *. 
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49S:  2  td.  "Raym.  970:  ^.  7".  5  ^  6  Gto.  *.  h  \ 
2  H^ilf.  97  :  C0.  £n/.  320.  Bat  this  indulgence  having 
been  abufed  and  made  an  inllrument  of  delay,  it  is  now 
holden,  that  if  the  defendant  demand  Oyer  of  the  Ori- 
ginal Writ,  the  pbinti^  may  proceed,  as  if  no  fuch  de- 
mand had  been  made.  Dtttgl.  iij,  8  :  Barites  '.  and 
Ice  £re.  Mr.  title  Oyer,  f  J.  19. 

The  demand  of  Oyer  is  a  kind  of  pica,  and  Oiould  re- 
gularly be  made,  before  the  time  of  pleading  is  expired. 
It'  it  be  not  made  till  after  that  time,  the  plainttft'  may 
conitder  the  demand  as  a  nullity,  and  fign  judgment. 
Ttdd't  Prail.  K,  B.  But  chough  Oyer  be  not  in  llriftnefs 
demandable,yet  if  it  be  given,  the  party  demanding  has 
a  right  to  make  ufe  of  it.  Dougl.  476,  7.  If  the  defend- 
ant would  infill  upon  his  demand  of  Oyer,  he  ihculd 
move  the  Court  to  have  it  entered  upon  record. 
6  Mod.  zS.  If  ibe  plainliii'on  the  other  liand  would  con* 
ted  the  Oyer,  he  may  either  counterplead  it,  or  Urike 
out  the  rell  of  the  pleading,  and  demur.  2  Le'-j.  142  : 
2  Salk.  497  :  and  fee  2  Ld.  Raym.  970.  Upon  which  the 
judgment  of  the  Court  is.  cither  that  the  defendant  have 
Oyer,  or  that  he  anfuer  without  it.  2  Lev.  142.  On  the 
latter  judgment,  the  defendant  may  biing  3  writ  of 
error;  for  to  deny  Oyer  where  it  ought  to  be  granted  i$ 
rrror,  but  cot  /  ecn^-trjh.  a  Salk.  497  :  6  MoJ.  28: 
2  Ld.  Rajm.  970  :  2  Stra.  1 186  :  1  f/'V//'.  16. 

There  is  no  fettled  time  prefcribcd  for  the  plaintiff  to 
give  Oyer,  though  if  not  given  when  demanded,  the  de- 
fendant ihall  have  the  fame  time  to  plead,  after  Oyer 
given,  as  he  had  at  the  time  of  demanding  it.  1  Srr. 
705  :  ^.  y.  5  y  6  Geo.  2.  {S).  And  he  may  cither  fei 
forth  the  Oyer  in  his  pica,  or  not,  at  his  elcflion.  z  Str. 
1241  :  I  tf  'tlf.  97.  If  he  fct  it  forth,  the  Court  muft  ad- 
judge upon  it,  as  parcel  of  the  record,  though  it  was  not 
llrt^Iy  demandable  at  the  time  of  granting  it.  5  Sali. 
J  19  :  Carib.  $  13  ■  OMcd.  27  :  Uougl.  460.  But  the  de- 
fendant li  not  bound  to  fet  it  forth  in  his  pica.  2  Str. 
JZ4I  :  1  Hi!/.  97  :  Bantu  127,  tenira  ;  and  if  he  do 
not,  the  plaintiff  may  pray  an  itiroUmeni,  and  U>  make  it 
fart  of  his  replication. 

The  time  allowed  for  the  defendant  to  give  Oyer  of  a 
deed.^f-.  10  the  plaintiff,  istwodayscxclufive  after  it  is 
demanded,  Ccrrb.  454  :  2  Term  Rep.  40.  And  if  it  be 
not  given  ia  that  time,  the  plaintiff  may  lign  judgment, 
as  for  wane  of  a  plea.  6  Mod.  izz.  If  given,  the  plaintiff 
fhall  have  the  fame  time  to  reply  after  Oyer  given  him 
by  tlirr  defendant,  as  he  had  a£  the  time  of  demanding  it, 
R.  T.%i3  bCto.  2.  (A). 

Where  there  may  b=  Oyer,  the  party  demanding  it  ts 
not  bound  to  plead  without  it,  but  defends^it  may  plead 
without  it  if  he  will,  on  taking  upon  him  to  remember 
the  bond  or  deed  ;  though  if  he  plead  without  Oyer,  he 
cannot  after  waive  his  plea,  and  demand  Oyer.  Mid.  Caf, 
x8  :  3  Salk.  1 19*  After  a  pica  in  abaiement.  Oyer  may 
not  be  had  the  lame  term,  to  plead  another  dilatory  pica. 
hhd.  Qdf,  27  :  2  LiU.  267. 

When  on  Oyer  of  a  deed,  it  is  entered,  the  whole  cafe 
appears  to  the  Court  as  if  the  deed  were  in  the  plea,  »nd 
the  deed  is  become  parcel  of  the  record  :  though  Oyer 
of  a  deed  can  only  be  demanded  during  the  time  it  is 
produced  in  Court ;  and  then  it  may  be  entered  in  hat 
ittrbat  and  there  may  be  a  demurrer,  or  iffue  upon  it, 
fc^f.  5  Rep.-;6  '.  Lut^M.  1644:  3  Salk.  119. 

if  a  bond  is  brought  into  Cuurt,  Oyer  is  grantable 
•aly  UkC  lirii  tcroi,  for  aficr^ards  it  is  adjudged  in  ihe 


pofleHion  of  the  party.  Yet  Oyer  of  a  recognizance  was 
granted  in  a  term  fubfei^uent  to  the  declaration.  Ld. 
Raym.  84. 

A  defendant  ought  to  crave  Oyer  of  the  plaintiff'* 
deed,  on  which  he  hath  declared  ;  and  cannot  fet  forth 
another  to  plead  performance  thereof.  M»d.  Caf.  154  : 
2  Nelf.  Abr.  1225. 

So  where  a  deed  is  pleaded,  the  other  party  cannot 
allege  that  there  is  other  matter  contained  in  the  deed, 
but  muft  fct  it  forth  on  Oyer.  Strangt  zij. 

If  the  defendant  after  craving  Oytr  of  a  deed,  do  not 
fet  forth  the  whole  of  it,  the  plaintiff  may  fign  judgment 
ai  for  waniof  a  plea.  4  W«  Rff>.  370. 

If  there  is  mifnomcr  in  a  bond,  i^e.  the  defendant 
is  to  plead  the  mifnomer.  and  that  be  made  no  fuch  deed 
without  craving  Oyer  ;  for  if  he  doth,  he  admits  his  name 
to  be  right.  I  Salk.  7. 

If  defendant  will  take  advantage  of  a  variance  be- 
tween the  writ  and  count,  he  mutl  crave  Oyer  of  the 
writ,  and  fpread  it  on  the  record,  i.  e.  (hew  it  to  the 
Court.  2  39y. 

OYER  DE  RECORD,  W/r/  reeerdum.'\  A  petition 
made  in  Court,  that  the  Judges,  for  better  proof-fake* 
will  bear  or  look  upon  any  record.  See  the  preceding 
title  Oyer, 

OYER  AND  TERMINER.  Fr.  Ouir  ijf  Terminer, 
Lr.t.  Audtindo  T imtt/iande.'j  A  commiffton  directed  to 
the  Judges,  and  other  gentlemen  of  the  county  to  which 
it  is  iffued,  by  virtue  whereof  they  have  power  to  hear 
and  dttermtnt  treafon**  and  all  manner  of  felonies  and 
trefpzffes.  Cromf.  Jurijd.  iz  \ :  z  Inft.  419  :  4  Inji.  152, 
In  our  Aatutcs  the  term  is  often  printed  Oyer  and  Deter- 
miner, j^lnji.  162.  See  this  Di&ionary,  title  Jufiiat  y 
Ojrr,  &c.  and  the  references  there,  to  which  the  follow- 
ing obfervations  may  be  added. 

I  he  ufual  commiliion  of  Oyer  and  Terminer  of  Juf- 
tices  of  alTife  is  general ;  and  when  any  fudden  in- 
lurrection,  or  trctpafs  is  committed,  which  reqoirra 
fpccdy  reformation,  then  a  fpecial  commiffion  is  im- 
mediately  granted.  Sicjla:.  if  'ejhn.  2.  i^Ed.  1.  £,  29: 
F.  iV.  B.  1 10. 

A  man  may  have  a  fpecial  commiffu>n  of  Oyer  and 
Terminer,  to  inquire  of  extortions  and  oppreffions  of 
under- Gie riffs,  bailiffs,  clerks  of  the  markets,  and  afl 
other  officers,  l^c.  on  the  complaint  and  fuit  of  any  one 
who  will  fuc  it  oat :  and  the  King  may  roa!<e  a  ftrrit  of  Af- 
/scia.'ieauino  the  Juflices  of  Oyer  and  Terminer,  to  admit 
thofc  into  their  company  whom  he  hath  affociated  unto 
ihcm  ;  alfo  another  writ  may  be  fent  to  the  Judges  lu 
proceed,  although  all  the  Jullices  do  not  come  a:  the  day 
of  the  feffions  ;  and  this  writ  is  called  the  writ  of  Si  jwn 
emteit  See.  AVw  iVu/.  Brt'v. 

As  to  thefc  comrniliions  it  is  faid,  that  if  a  commlfiion 
of  Oyer  and  Tcnniner,  k^'c.  be  awarded  to  certain  per- 
fons  to  inquire  at  fuch  a  place,  they  can  neither  open 
their  commiiHon  at  another,  nor  adjourn  it  thither,  or 
give  judgment  there ;  if  they  do,  all  their  proceedings 
are,  as  ccram  oca  Judice.  But  it  is  held,  that  julHces  ap- 
pointed ^ro  hac  vice  may  adjourn  their  commiliion  from 
one  day  to  another,  though  there  be  no  words  in  their 
commiffion  to  fuch  purpofe ;  for  a  general  commiffion 
authotiiing  perfons  to  do  a  thing,  implicitly  allotvs  thera 
convenient  time  for  the  doing  it.  2  HaiAjk.P.  C.  f  5.  §  14. 

Upon  the  general  commilGon  of  Oyer  and  Terminer, 
there  ihottld  iifuc  a  precept  to  the  Sheriff  in  the  name  of 

the 


Oyer  ^  Terminer. 


OZE. 


the  commiflioners,  bearing  date  fifteen  days  before  their 
feflions,  that  he  return  twtnty^four  perfons  for  a  grand 
jury  fi^  inqtiirtnJiim,  Scc,  on  fuch  3  day  ;  and  the  Sheriff 
is  to  return  his  panel  annexed  to  the  precept ;  and  by 
the  Aatute  5  a.  r.  il,  Juftices  of  Oyer  and  Terminer 
may  ilTuc  procefs  of  outlawry  in  any  county  of  EngUmJ, 
agatnfl  pcrfons  indited  before  them  i  but  all  their  pro- 
ccHes  are  regularly  to  be  in  the  names  and  under  the 
fcahof  the  commiifioncrs,  u/a:.  three  of  them,  one  being 
of  the  qucrtfm.  2  Haie\  lltfi.  P.  C,  26,  31.  Sec  this  Dic- 
tionary, title  Out/awry. 

As  the  fame  julVices,  at  the  fame  time,  may  execute 
the  commifllon  of  Oyer  and  Terminer,  and  aUo  that  of 
gaol  delivery,  ihey  may  proceed,  by  virtue  of  the  one,  in 
thofc  cafes  where  they  Irivc  no  jurifdiflion  by  the  olhcr, 
and  make  up  their  rccordt  accordingly.  2  Halt  P.  C. 
20  ;  and  fee  2  Huivi.  P,  C.  c.  5.  On  indiflments  found 
before  the  Julliccs  of  Oyer  and  Terminer,  they  may 
proceed  the  fame  day  againft  the  parties  indifled. 

There  is  a  fpecial  commiflion  of  Oyer  and  Terminer, 
granted  upon  urgent  occafions  ;  and  the  party  fuing  it 
wight  thereupon  take  out  a  writ  10  ihe  Sherifi^,  command- 


ing him  to  arreft  goods  wrongfully  uken  away,  and 
keep  them  in  fife  cuftody,  till  order  made  concern- 
ing them  by  the  Jurtices  afligncd  to  determine  the  mat- 
ter. Rtg.  Orig.  iz6  :  F.  A*.  B.  iiz. 

O  YES,  A  corruption  of  the  Fr.  Ojcz^  i.  e.  Audite» 
hear  ye.]  The  term  ufcd  by  a  public  crier,  to  enjoin 
filence  and  attention. 

OYSTER-FISHERY,  (in  the  river  A/^d'-uay.)  is  re- 
gulated by  Jiat.  z  Gto.  2.  c.  19  ;  and  a  Court  is  kept  for 
that  purpofe  at  Rocktfisr  yearly,  where,  by  a  jury  of  free 
drcdgcr-mcn  of  the  Oyfter-firfiery,  the  fame  is  to  be  in- 
quired into ;  and  they  may  make  rules  and  orders  when 
Oyfters  fliall  be  taken,  what  quantities  in  a  day,  and  to 
prcfetve  the  brood  of  Oyfters,  \ie.  And  may  impofe 
penalties  npt  exceeding  {/.  Alfo  water- bail ilTs  (hall  be 
appointed  to  examine  boad,  tr'r.    By  ftat.  31  Gto.  3, 

51.  for  regulating  Oyfter-6(bing  in  general,  fine  and 
imprifonment  may  be  infilled  on  perfons  uplawfully 
fiftiing  for  Oyfters.    But  this  aft  not  to  affcft  any  other/ 
local  flattttes.  Sec  titles  Fijh  ;  Na'vigatiott  AUt, 

OZE,  or  0«v  ground,  falum  uHginefum.^  Moill,wCt>, 
and  marOiy  laoa.  Lu.  DtH, 


p. 


PA  A 


AAGE,  pas^iunu  1  he  fame  with /^7^ji««.  Hat. 


PACABILIS,  Payable  or  paflabic.  Ex  Rt^i/.  Grfne- 

fdd.  Anhiep.EUr.  US. 

PACARE,  To  pay ;  as  ulomm  p&cart.  Is  to  pay  toll, 
Jl/o//.  Afi^i  /cm.  I.  p-'g.  384.  Hence  p&cotio,  payment, 
%lat.  Pariit/itlf  an.  1248. 

PACE,  pajfits  ]  A  dep  in  going,  containing  two  feet 
and  a  half,  tlw  diilancc  from  the  heel  of  ihc  hinder  fuot 
to  the  toe  of  the  fore-tooi ;  and  there  is  a  Pace  of  five 
fooCj  which  contains  two  fleps,  a  thoufand  whereof 
makes  a  mile;  but  this  is  called /i^/  mt^or. 

PACEATUR.  Et  recipiet  Agtnjrida  conum  tjus,  ^ 
carnem,  U  Pactat:ir  e^iero,  i.  e.  Let  him  be  free,  or 
difcharged,  for  the  time  to  come.  LI.  Ina,  c  45. 

PACIFICATION,  pacijieaiio.]  A  peace-making, 
quieting,  or  appeafmg ;  relating  to  the  wars  between 
England  and  Sco'JanJ,  anrt9  1 658*  mentioned  in  the  fta- 
tme  17  Car.  i.  r.  17. 

PACK  OF  WOOL,  A  horfe. load,  which  confifts  of 
fev'cnteen  Hone  and  two  pound':,  or  240  pounds  weight. 
^ierch.  Dt^. :  Flfta,  hh.  z.  c.  i  z. 

PACKAGE,  A  duty  fct  ar.d  rated  in  a  tabic  taken  of 
goods  and  merchandizes ;  and  all  goods  not  fpeci6cd  in 
the  table,  are  to  pay  for  package  duties,  after  the  rate  of 
one  penny  in  the  pound,  according  a*  they  arc  v.ilued  in 
the  Sisi  of  Rates. 

PACKERS,  Are  perfons  appointed  to  pack  up  her- 
rings, and  fworn  to  da  it  purfuant  to  Aatute.  Sec  title 

PACKETS.  Packet  veflels,  exporting  or  importing 
goods,  what  to  forfeit ;  fiat.  15^14  Car.  2.  r.  1 1.  ^22. 

PACKING  WHITES,  A  kind  of  doih  fo  called, 
mcntlontd  in  flat.  1  R.  3.  f.8. 

PACT,  f/'j  A  contraft  or  agrecmcr.t.  La-,v  Frenth 

DiCi!C>:ary. 

PAGtJS,  A  word  ufed  in  ancient  record*,  for  a 
county:  Alfrtd  Rex  Anglo- Saxotiun  ftaiui  fjl  in  Villa 
Rrgia  ^ute  dicitur  H^aniagt  in  iUa  paga  yurf  nominatur 
Btrkjh.  ic. 

PAIN,  or  PEINE,  FORT  ET  DURE,  Fr— Lat. 
pana  fortis dura.'\  A  fpecial  pimifhmcnt  heretofore 
inflided  on  tbofc  vvho,  being  arraigned  of  felony,  re- 
fufcd  to  put  themfclvcs  on  the  ordinary  trial,  but  ftub- 
bornly  flood  mute ;  vulgarly  called  PrtJJlng  to  Dtaih. 
Sec  title  Mute. 

PAINS  AND  PENALTIES.  Afls  of  parliament  to 
attaint  particular  perfons  of  treafon  or  felony,  or  to  in- 
flift  Pams  and  Penalties,  beyond  or  contrary  to  the 
Common  Law,  to  fcrvc  a  fpccial  pnrpofc.  arc  to  all  in- 
tents and  purpofes  new  lawi,  made  pra  re  wee,  and  by 
10 


PAL 

no  means  an  ex<c»tion  of  fuch  as  arc  already  in  being. 
4  Ccmm.  e,  19.  §  I, 

An  aft  paficd  in  the  ninth  yesr  of  King  Gecrgel,  for 
inflifting  Pains  and  Penalties  on  the  hiHiop  of  Roc&ejfcr, 
Mr.  Ktllj,  and  olhera,  for  being  concerned  in  Layer* t 
confpiracy  ;  by  virtue  of  which  llatutc,  llic  bilhop  wn 
deprived  and  banilhcd,  and  difablcd  to  hold  any  ofiice, 
dignity,  benefice,  i^c.  And  the  others  were  tmprlfoaed 
during  life,  and  to  forfeit  all  their  lands  and  goods;  and 
cfcaplng  from  prifon,  or  the  biftiop  returning  from  hi- 
niftiment,  to  be  guilty  of  felon-  without  birnefitof  clergy, 
(fe.  Alfo  perfons  correfponding  with  the  biihop,  exctpt 
licenfed  under  the  fign-manual,  were  adjudged  felons  by 
the  ftatute.  Stat.  ^Gte.  t-  tc.  i6,  17.  See  t\i\e  Attainder, 

PAINTERS.  The  Price  of  PaimcrsNvork  is  limited 
by  ftatute;  they  (hall  not  take  above  xOJ.  a  day,  for 
laying  any  Bat  colour  mingled  with  uil  or  fizc  upon  liui* 
ber,  ftone,  iufc.  And  plallcrcrs  arc  foibid  uiing  the 
trade  of  a  painter  in  Londin,  or  to  Jay  any  colour  of 
painting,  imlefs  they  arc  fcrvants  to  Painter".,  tC'r.  on 
pain  of  5/.  But  they  may  ufc  whiting,  blackingr  red 
lead,  okcr,  l^c.  mixt  with  fizc  only.  Plaftcrcrs  not  to 
exercife  the  trade  of  Painters  in  Lsnjri/:,  without  fcrviog 
an  apprenticelhip,  y/^r.  i  Jac,  l.  e.20. 

PAIS,  A  county  or  region.  pagtir\  g,  in  i  Wy  ran- 
wr/o.  Spelm.]  Trial  per  Pan »  by  the  country,  i.e.  a  Jury. 

PAISSO.  Pafnage,  or  liberty  for  hogs  to  run  in  fo- 
refts  or  woods  to  feed  on  maft.  ^Un.  Angl.  t.  6S2.  SiC 
Pajiine. 

PALACES,  The  ftcward.  treafurcr,  and  comptroller 
may  inquire  by  a  jury  of  the  King's  fcrvants,  if  any  of 
the  fcrvants  confpirc  the  death  cf  the  King,  or  of  any 
councillor,  ^V.  Stat.  3  Hen.  7.  c.  14.  The  limits  of  the 
Palace  of  IVeJiminpr,  fiai.  z8  Hen.  a.  c.  12.  The  great 
mailer  01  the  King's  hcufe  to  have  the  fame  authority 
as  the  Loid  Stcwjrd.^ar.  ja  Hen,  8.  c.  39,  repealed, 
fiat.  I  Mar.  fi.  3.  r.  4,  The  penalty  of  ftriking  in  the 
King*s  Court, y/rtf.  33  Hen.  8  r.  iz.  inquiries  of  mur- 
ders, ^c.  within  the  verge,  Ih.  Sec  Striking  ;  Murder, 

PALAGIUM,  A  duty  to  lords  of  manors,  for  ex- 
porting and  importing  velTcls  of  wine  in  any  of  their 
ports. 

PALATINE,  County;  htConnJy. 

PALFREY,  Pal/rtduj^  palajridus,  pale/redut,  pah- 
/redui.'\  One  of  the  better  forts  of  horfes  ufed  by  noble- 
men or  others  for  State  :  and  ftjmetimcs  of  old  taken  for 
a  horfe  fit  for  a  woman  to  ride.  Ccm^tn  fays,  that  H'iU 
liam  Fautonherg  held  the  manor  of  Cukrny,  in  the  county 
of  Nottinghiim  in  ferjeanty,  by  the  fcrvice  of  (hocing  the 
King*!  Palfrey,  when  the  King  Iliould  come  to  MansfitU. 
See  I  Infi.  149. 

PA  LICE  A.  A  park  pale.  CrW/. 

PALINGMAN, 


PAL 


PAP 


^ALINGMAN»  meniioned  in Jlati,  it  Ed.  4.  c.  25  : 
II  H  7.  r.  23  ;  leenis  to  bi:  a  merchant  {ienizen.  one 
born  wiitm  the  Eughjh  pale.  But  Shnntr  jutlgcs  it  to 
Bgnii'y  a  fifhm<.-ngcr,  or  merchant  of  fiih.  CmaeU. 

PALLA»  a  canojiy ;  alfo  often  ufcd  for  an  altar-cloth. 
Alttf/.  f'aris,  fuif  anv.  1236. 

PALLIO  COOFIiRIRii.  It  was  ancrently  a  cuftom 
wlurt  children  were  born  t^al  of  wt  diock,  and  their  pa- 
rents afterwards  intermarried,  that  thole  childreii*  toge- 
ther with  the  lather  and  mother,  Uood  under  a  dotii  ex- 
tended while  the  matiiagc  was  fjlcumiztng,  which  a-^s  in 
the  nature  uf  adoption  ;  and  by  luce.  cuUoin,  the  children 
were  taken  to  be  legitimate.  Epifi.  Rob.  iircjihead  Eft/c. 
LiRcoitt  Such  children,  howeverj  were  never  legiti- 
mate in  this  country  at  Cummon  Law,  though  the  clerg/ 
wonted  10  have  a  law  pais  to  render  them  legitimate. 
Ste  Baflard. 

PALL;  PALLIUM,  The  pontifical  vefluremade  of 
lambs'  wool,  in  ureadth  riuc  exceeding  three  fingers  cut 
round  that  it  lu-y  cover  tue  Ihuuldcrs ;  it  has  two  labels 
or  itrings  on  each  lidc,  bcfb.cand  bchino.and  Ukcwiri;  lour 
purple  cioflvs  ui>  the  right  and  left,  J'aAened  with  pius  of 
gold,  ivhufc  heads  are  Su^'^otre:  thcle  velLinents  the  Pope 
^ivis  or  iends  to  artiioilhops  and  metropolitans,  and 
upon  exUdOrdinarj  uccaiioos  to  other  biOiops  ;  who  wear 
tliem  abeut  their  necks  at  the  altiir,  above  their  other 
ornaments.  The  Pull  ivas  hrll  given  to  the  biftiop  of 
Op.a.  by  Popt  Marcus  the  Second,  aitao  336. 

ifurandtii ,  in  iiu  JiaiivnaJet  tells  us  in:it  it  is  made 
after  the  Juliowing  manner,  viz.  'I  he  nuns  of  St.  ji/g/iij 
every  year,  on  the  f. alt-day  of  ihcir  iainP,  offer  two 
white  tanib$  on  the  altar  oi  their  church,  ciuiing  the  time 
they  Ihtg  v^ff-'J  in  a  loicinn  mai>  ;  w-hich  iambs  are 
afteruards  taKcn  l)y  two  or  the  canons  ot  the  Lateran 
church,  and  by  tliem  given  to  tbc  Pope's  lubucacons, 
who  put  tbcm  to  paliure  till  mearing  time,  and  tnen  they 
are  ihorn,  and  the  is  made  of  tlieir  wool>  mixed 
with  uiner  white  wool;  ihc  Pall  being  thus  made  is  car- 
ried to  tiie  /^rfran  ciiurch,  and  there  placed  on  the  high 
alur  by  toe  dvacuns  01  thai  ciiurcli  on  the  bodies  of  i>t. 
Pe/erziid  St.  ^  auii  and  aiter  the  ulual  watching,  it  is 
carried  away  in  tiie  night,  and  delivered  to  the  lubdea> 
cons  WHO  lay  it  up  fafe.  tttldtn' i  Htjt .  I'lthes  zz"} ^  See 
alfo  Crej,y's  Church  Hiji.  972. 

PAL.vl.SlRY,  A  kind  of  divination,  praftifed  by 
looking  upon  the  lines  and  maiks  of  the  hands  and  fin- 
gers; being  a  dcceiciul  art  ufed  by  £^s^r/<j/;j,  prohibited 
by  flat.  1      a  >*.     A/,  c.  4.  See  title  Egypttam, 

PAMPHLETS,  Of  £  certain  lize,  arc  among  the  ar- 
ticles liable  :oa  (lamp  duty. 

PANDliCTS,  The  books  of  the  Civil  Law,  com- 
piled by  JijhniaK.  Sec  tiile  Ci'vH  Lu-iv. 

PANBOXATRIX,  An  ale-wife  who  both  brews  and 
fcJIs  ale  01  beer  ;  from  p/indoxaUrium,  a  brewhoufe,  Sta^ 
tut.  y  ionfuelttti.  hurgi  -vtHa  de  Montgom.  ttmp,  Nctt.  2. 

PANLL,  panrUut  panntllunt.l  According  to  Sir 
Edivard  Coleet  denotes  a  little  part;  but  Spelman  fays, 
that  it  lignifies fchtdu'ta  vcl  pagtr.a,  a  fclicdule  or  page  ; 
as  a  Panel  of  paichmcni,  or  a  counterpane  of  an 
indenture  ;  bot  it  is  ufcd  more  particularly  for  a  fchedule 
or  roll,  containing  the  names  of  fuch  jurors  as  the  She- 
riff returns  to  pafs  upon  any  trial.  Kitch.  226:  Reg.  1 
(>rig.  223.  And  the  impnnnclling  ajury  is  the  entering 


their  names  by  the  SherilF  into  a  Panel  or  little  fchedule 

1  of  parchment ;  in pantih  aj^fir.  Stat.  8  H.6  c.iz.  Sec 
titles  'Juiy ;  Trial. 

PANES  DE  MANDATO;  Ste  li^Takdafo. 
P.\NET1A,  A  pantry,  or  place  lofet  up  cold  viftusls. 
CcwcU. 

PANIS  ARMIGERORUM,  The  bread  diftribuicd 
to  fcfvants.  Mon  Aiii^l.  i.  240. 

PANIS  BISU3.  Coarfe  bread.  Mon.  Angl.'x.tAo. 

PAN  IS,  BLACKWHYTLOF,  Brcadol  a  middle  fort, 
between  while  and  brown,  fuchas  in  Kent  is  called  Ravcl- 
Iread.  In  religious  lioufcs  it  was  their  coarfcr  bread, 
made  for  ordinary  guofts,  and  diilinguilhed  from  their 
houfehold  loaf,  or  Panis  con'vtntuaUj ,  which  was  pure 
manchet,  or  wiiitc  bread.  Cc-welt. 

PANIS  MILITARIS,  Hard  bifcuit.  brovn  George, 
camp  bread,  coarfe  and  black.    The  prior  and  convent 

of  Ely  grant  to  John  Gro've,  a  corody  or  allowance,  • 

jld Juum  'vii'lum  quolil'tt  die  unum pantm  monachalem^i.  e. 
a  while  loaf;  and  to  hi>  fcrvant  unum  paaem  nigrum  mi- 
litaremt  /.  e.  a  little  brown  loaf  or  bifcuit.  Cartu/ar, 
Ely.  MS./.^y. 

PANNAGE,  or  V  AWHAGH,  pannagium,  Fr.  Paf. 
ttagt."]  That  food  winch  the  fwine  feed  upon  in  the 
woods,  as  maftof  beech,  acorns,  tiff.  Alfo  it  is  the  mo- 
ney taken  by  the  Agifiors  for  the  food  of  hogs  in  the 
King's  forcli.  Cromp  Jurifd.xy.,  Stat  ff^e/i.z.  1  3  1 . 
y?.  ].  (-.25.  Manzvood  iiiyspertnage  (ignifies  moil  properly 
the  mall  of  the  woods  or  hedge  rows.  And  fee  Linwood. 
It  is  mentioned  in  the  llatutc  20  Car  2.  c.  3.  And  in 
ancient  charters  this  word  l-s  varioufly  written  ;  as  pan- 
nagitont  pa/nagitmt  pathitagiuntt  pa-AJiagsum  IS  ptffma% 
Sees  Rtp.  47. 

PANNUS,  A  garment  made  with  Ikins.  Eleta,lih.t» 
cap.  14. 

PANTILES,  Are  among  the  articles  liable  to  certato 
duties  of  excife. 

PAPER.  The  duties  on  this  article,  form  a  very  pro- 
duftive  branch  of  the  public  revenue,  and  are  under  the 
furvey  of  the  Commiffioners  of  Exdfe,  Sec  that  title,  and 
titles  Cj</?fjwi ;  Bcokst&cc. 

PAPER-BOOKS,Theifruesinaaions,  tiff.upon  fpe- 
cial  pleadings,  made  up  by  the  clerk  of  the  Papers,  who 
'is  an  officer  for  that  purpofe.  Upon  an  ifTue  in  law,  it 
is  termed  D(murrir-lG:>k,  The  clerks  of  the  Papers 
of  the  Court  of  King's  Bench,  in  all  copies  of  pleas 
and  Paper-books  by  them  m^de  up,  lhall  fubfcribe  to  fuch 
Paper-books,  the  itames  of  the  cou.tfcl  who  have  ligned 
fuch  pleas,  as  well  on  the  behalf  of  the  plaintiiF  as  de- 
fendant ;  and  in  all  Paper-books  delivered  to  the  judges  of 
the  Court,  the  names  of  the  counfel  who  did  fign  thofe 
pleas  are  to  be  fubfcribed  to  the  books,  by  the  clerks  or 
attornies  who  deliver  the  fame.  R.  Pafch.  18  Car.  2  : 

2  liU.jfhr.  26S.  See  titles /^if  ;  Praaice  \  Pleading. 
PAPER-OFFICE,  An  ancient  office  within  the  pa- 
lace of  IVhitebally  wherein  all  the  public  Papers,  writ- 
ings, matters  of  ftatc  and  council,  letters,  intelligences, 
negotiations  of  tlic  King's  minifters  abroad,  and  gene- 
rally, all  the  Papers  and  difpatches  that  pafs  through  the 
officcsof  the  two  principal  Secretaricsof  State,  are  lodged' 
and  tHanfmittcd,  and  there  remain  difpofed  in  the  way  of- 
library.  There  is  alfo  an  oflice  belonging  10  the  Court 
of  King'3  Bench  fo  callctft  Di&, 

PAPiSTS, 


PAPISTS    I.  I,  2. 


PA  P  I  S  T  S. 

Persons  ffBffJJltsg  f/jf  Popiili  %tlighn\  now,  more 
Itberdlly,  ui(Hnguilhed  by  the  denomination  of  Roman- 
Catholics. 

Th'-  word  Papifi  fccms  to  be  confidcred  by  theRonian- 
Catholics  thcmfelves  as  a  nick^naine  of  reproach,  ori- 
ginating in  their  maintaining  the  fupreme  ecclefiailical 
(and  heretofore  temporal)  power  of  the /'a/r.  Papa- —  For 
this  rcafon,  probably,  the  word  Papift  ia  not  to  be  found 
in  the  Index  to  a  moll  valuable  produftion  by  a  gentle- 
man of  that  perfuafion  :  though  in  one  of  the  notes  on  i 
the  work  he  has  given  perhaps  a  more  clear  and  explicit  ; 
fummary  of  the  law  on  this  fubjcit,  than  has  any  where  ] 
clfc  appeared;  and  which  is  therefore  here  introduced,  j 
corrcited  from  fome  trifling  errors,  and  modified  fo  as  to  ' 
anfwcr  the  prel'eni  purpofc.  See  i  Inp.  391,  a.  in  thi  I 
lioteii  and  the  words  Rataan-Catbolici  in  the  Index  to  tlte  | 
Notes.  See  alfo  4  Ccmnt.  r.  4,  and  Mr.  Chrifiim*s  Hotu 
.tbert. 

As  to  papal  provifions,  and  papal  procefs,fee  this  Dic- 
tionary* title  Pyttmumre. 

I.  0/  thi  Lmvj  ogain/l  Pttpi^s  Jince  tbt  Rr- 
forrtuUim, 

And  herein, 

1.  Of  the  Penalty  on  Papifti  far  ixtrdfiag  their  re- 

ligious Worjhip  ;  inclutiing  the  Laxvj  rtfpe&ing 
tbttr  Plaett  ef  Education,  and  Mimjfers^  cr 
as  they  are  ujually  termed  Pricjit. 

2.  Of  the  Penalties  for  not  canformin_g  to  the  P.fia- 

hlijhed  C/jwrW^ ;  and  fee  this  Dictionary,  title 
l^on-ccnfotmijls, 

3.  Of  the  PetsaUies  for  refufiisg  to  take  the  OtUh 

of  Supremacy,  and  the  Declaration  agamjf 
Popery.  [With  rcfpeft  to  the  not  taking  the 
Sacrament,  and  the  Declaration  againll 
Tranfubftantiation,  fee  this  DiiUonary,  title 
J^on-confcrmifti^  as  regards  the  Corporation 
and  Tell  Afts.] 

4.  Of  the  Lmvs  a^'e^ing  the  handed  Property  of 

Papijls. 

II.  Of  the  Laivj  pafl  inthepreftnt  Reign  (Geo.  U\.) 

to  re/ifVi-  the  Papijls, 

HI.  Of  the  eompnrati'vi  Situations  of  Papifis  and  Pro- 
^ejlant  Dijenters  ;  and  of  tbeDtfahihiies  tonubich 
the  former  are  Jhll  liahle.  [As  relates  to  the 
Operation  of  the  Corporation- Att  and  Tert- 
ACl,  fee  title  iVon  e.onformifts.'^ 


I. 


By  various  ftatuics,  if  any  Engh/h  pried  of  the 
church  of  Rcme,  born  in  the  dominions  of  the  Crown  of 
England,  came  to  England  from  beyond  the  feas,  or  tar- 
ried in  England  three  days  without  conforming  to  the 
church,  he  was  guilty  of  high  trcafon;  and  they  alfo 
incurred  the  guilt  ol  high  treafon  who  were  reconciled 
to  the  fee  of  Rotr.et  or  procured  others  to  be  reconciled  to 
it.  By  thefe  laws  alfo  Papills  were  totally  difablcd  from 
giving  their  children  any  education  in  their  own  religion, 
if  they  educated  their  children  at  home,  for  maintain- 
ing the  fchoolmaftcr,  if  he  did  not  repair  to  church,  or 
was  not  allowed  by  the  bifhop  of  the  dicccfe,  they  were 
H 


liable  to  forfeit  10/.  a  month,  ar.d  the  fchoolmaller  wa^ 
liable  to  forfeit  40/.  &  day  ;  if  they  fcnt  their  children 
for  education  to  any  fchool  of  their  perfuafion  abroad, 
they  were  liable  to  forfeit  100/.  and  the  children  fo  fcnt 
were  dJabled  from  inheriting,  purchafing,  or  enjoying 
any  lands,  profits  goods,  debts,  duties,  legacies,  or  fume 
of  money.— Saying  mafs  was  puniihable  by  a  forfeiture 
ofzoomai'ks:  hearing  it,  by  a  forfeiture  of  100.  See 
Jiatj,  I  Eliz  2  :  23  tilz.  J :  27  EUz.  c.  z  :  29  £/■=, 
f.  6  ;  35  Eliz.  c.z:  I  Jac.  i.  r.  4  :  3  jfac.  I.  rc.  4,  5  : 
7  Jae.  \  .  c.  6:  3  Car.  i.r.  2 :  25  Car*  z,  c.  ti  7  i5  8 
IV.  3.  f.  27  :  1  Geo.  \.  ft.  z.  e.  13. 

By  ftat.  n  12  ly,  3.  c  4,  where  the  parents  of 
Protcftant  children  arc  Papliis.  the  Lord  Chancellor  may 
take  care  of  the  education  of  foch  Protellanc  children, 
and  make  order  for  their  maintenance  fuitable  to  the 
ability  of  the  parent. 

2.  Under  this  head  are  to  be  clafled  thofe  laws  which 
are  generally  called  the  Statutes  of  Recufancy.  It  Ihould 
be  obfervcd.  that  abfence  from  church  alone  and  unac- 
companied by  any  other  aft.conUilutcsRccofancy,  in  the 
true  fcnfe  of  chat  word.    Till  the  ftat.  35  Eliz.  e.  2,  all 
Non-conformifts  were  confidercvl  as  Recufants,  and  were 
all  equally  fubjefl  to  the  penalties  of  Recufancy ;  that 
Antutc  was  the  firll  penal  P.atute  made  againll  Popith  Re- 
cufants, by  that  name,  and  a<.  ditVmguilhed  from  other 
Recufants.    From  that  rtatutc  arofe  the  difiinfiion  b;- 
twcen  Proitflant  and  Popifo  Recufants;  the  former  were 
fubjcft  to  fuch  ftatutes  of  Recufancy  as  preceded  that  of 
the  35th  of  Elizabeth,  and  to  fomc  ftaiutcs  againtl  Recu- 
fancy made  fuj>fequently  to  that  time  ;  but  they  wtre 
relieved  from  them  all  by  the  aft  of  Toleration,  ftat» 
I  IV.  is"  M.ft.  I.  e.  IS.  From  the  ftat.  35  Eliz  e.  2, 
arofcalfo  the  diftindlion  between  Papills  or  pcrfons  pro- 
feffing  the  Popilh  religion,  in  general, and  Popilh  Recu- 
fants, and  Popilh  Recufants  Convift.    Not  with  JUnding^ 
the  frequent  mention,  in  the  ftaiutcs,  of  Pupids  or  perfons 
profeffing  the  Popilh  religion,  neither  the  llatutes  thcm- 
felves, nor  the  cafes  adjudged  upon  them,  prefent  adcir 
notion  of  the  aft<  or  circumllances  that,  in  the  eye  of 
the  hw,  conflituted  a  Papill,  or  a  perfon  profefling  the 
Popilh  religion.    When  a  perfon  of  that  dcfcription  ab- 
fented  himfelf  from  church,  he  came  under  the  legal  dc- 
fcription ofa  Popilh  Recufant;  when  he  was  convifted  in 
a  Court  of  law  of  abfenting  himfelf  from  church,  he 
was  termed  a  Popilh  Recufsnt  Convitl ;  to  this  mull  be 
added  the  coDlUu£live  Recuf*incy,  incurred  by  a  refulal 
to  take  the  Oath  of  Supremacy.    With  refpcft  to  the 
'1  {latutef  againll  Recufancy  ;  by  thefe  ftatmcs,  Popilh  Re- 
'  cufants  Convift  were  puniftiablc  by  the  cenfurcs  of  the 
1  church,  and  by  a  fine  of  20/.  for  every  month  during 
which  they   abfcnted  themfelves  from  church  ;  (hey 
were  dilabted  from  holding  ofiices  or  employments; 
I  from  keeping  arms  in  their  houfcs  ;  from  maintaining 
,  a£lions  or  fuiis  at  law,  or  in  equity ;  from  being  exe- 
I  cutort  or  guardians;  from  prefenting  to  r.dvotvfons; 
from  pradifing  in  the  law  or  phylic  ;  and  from  holding 
offices  civil  or  military  ;  they  were  fubjcil  to  the  penal- 
ties atteodinn;  e.xcommunicjtion  ;  wtre  not  permitted  to 
travel  five  miles  from  home,  unlefs  b)*  licence,  upon  pain 
of  forfeiting  all  their  goods ;  and  might  not  come  to 
Court  under  pain  of  100^.    [No  marriage  or  burial  of 
fuch  Rccufant,  or  baptifin  of  his  child,  fhould  Iw  bad 
oihcrwile  than  by  minifters  of  the  church  of  England, 
under  fcvcre  penalties  impofed  by  ftat.  3  Jac.  1.  c.  5.] 

A  married 
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A  mAriied  woman,  when  convicted  of  Rccuraocjr,  wu  I 
liable  to  forfeit  two  thirds  of  her  dower  or  jointure.  She 
could  not  be  executrix  or  adminitlratrix  to  her  hulband, 
nor  have  any  part  of  his  goods ;  and  during  her  mar-  | 
riage  fhe  might  be  kept  in  prilbn,  unlefs  her  hulband  i 
redeemed  her  at  the  rate  of  icA  a  month,  or  the  third 
part  of  his  lands  ;  fopifh  RccuOinis  ConviA  were,  within 
three  months  after  conviflion^  either  to  fubmit  and  re- 
nounce their  rcligiouj  opinions,  or,  if  required  by  four  I 
jufticcs>  to  abjure  ihc  realm  ;  and  if  they  did  not  depart.  ' 
or  if  they  returned  without  HcencCi  they  were  guihy  of 
felony,  and  were  to  fuffcr  death  as  felons,  Sec  the  fla- 
tutes  referred  to  under  the  former  head ;  and«  for  the 
cafes  applicable  to  them,  this  Dictionary,  title  Rrcajont, 
3.  It  mufl  be  premircd,  that  the  Roman-Catholics 
make  no  objection  to  take  the  Oath  of  Allegiance  in y/o/. 
1  Gto.  i.Ji.  a.  r.  13  ;  or  the  Oath  of  Abjuration  in  flat. 
6  Geo,  %.  c.  53.— With  rcfpcil  to  the  Oath  of  Supre- 
macy, oy  flat.  I  £liz.<.  I,  the  perfons  thrrein  men- 
tioned were  made  compellable  to  take  the  Oath  of  Su- 
premacy contained  in  that  a£l :  by  flat.  3  'Ja<.  1.  c.  4, 
another  oath  was  prefcribed  to  be  taken,  commonly 
called  the  Oath  of  Allegiance  and  Obedience ;  thcfe 
oaths  were  abrogated  by  flat.  1  if  ',      M.  fl.  1.     8  i 
and  a  new  Oath  of  Allegiance  and  a  new  Oath  of  Supre- 
macy were  introduced,  and  required  to  be  taken  in  their 
Head;  \\\cflat.  1  Gto.  x.fl.x.  <.  13,  con'ains  an  Oath  of 
Supremacy,  in  the  fame  words  as  the  Outh  of  Supre- 
macy required  to  be  taken  by  flat,  1  W.  ttf  M.  fl.  1. 
<.  8.  By  thai  oath  perfons  arc  made  to  fwcar,  that  •*  no 
foreign  prince,  pcrfon,  prelair,  State,  or  potentate,  hath. 
Drought  to  have,  any  jurifdiftion,  power,  lupremacy, 
pre  eminence,  or  authority,  ecclefialVica!  or  fpiritual, 
within  the  realm."    It  was  required  to  be  taken  by  the 
perfons  therein  named  ;  it  might  be  tcnd;:red  to  any 
perfon,  by  any  two  julticcs  of  the  peace;  and  perfons  re- 
futing the  Oath  (o  t^ndrred  uerc  adjudged  to  be  Popilh 
Recnfants  Convifl,  and  to  forfeit  and  to  be  proceeded 
againft  as  fuch.    This  was  the  eoiilUu^ivc  Recufancy 
referred  to  above.  Sec  alfo  tiilc  Oaihi.  It  was  not  the 
ofience  iifelf  of  Recufancy,  which,  as  already  obferved, 
conliAed  merely  in  the  party's  abfcnting  himfelf  from 
church ;  it  was  the  offence  of  not  uktng  the  Oaths  of 
Supremacy,  and  the  other  Oaths  prefctlbed  by  the  flat. 
1  Geo.  i.fl.  z.  (.  13,  the  refufal  of  w^.ich  was,  by  that 
fUtute,  placed  on  the  fame  footing  as  a  legal  convi^ion 
on  the  ftatutes  of  Recufancy  ;  and  fubjcdled  the  parly  re- 
/uling  to  the  penalties  of  thofe  llatutes.    This  was  the 
moil  fcvere  of  all  the  laws  agiiinll  I'aplfts.    The  pu- 
nilhment  of  Recufancy  was  penal  in  the  extreme  ;  and 
the  perfons  objciting  to  the  oath  in  queftion  might  be 
fubjcftcd  to  all  the  penalties  of  Recufancy,  merely  by 
their  refufing  the  oath  when  tendered  to  them.  Ji 
added  to  (he  penal  nature  of  ttiefclaiv^,  th-it  the  oath  in 
^uellion  miglu  be  tendered,  at  the  mere  will  of  two  juf- 
nces  of  pe::ce,  without  any  previous  information  or  com- 
Uint,  before  a  magiftrate«  or  any  other  perfon.  Thus 
y  refufmg  to  take  the  Oath  of  Supremacy,  when  ten- 
dered to  tnem,  they  became  liable  to  all  the  penalties  of 
recufancy  ;  and  the  fame  refufal,  by  flats.  7  CJ"  8  W.  j. 
r.  4  :  I  Gta.  i.fl.z.  t.  13,  rellrained  them  from  prac- 
rifing  the  law  a.s  advocates^  barriAcri.  folicitors,  attor- 
nie»,  notaric',  or  pioftors  ;  and  from  voting  at  elections. 
With  rcfpcdl  to  Uic  ikcUrauon  agaiofl  popery,  Oxc flat. 
Vol,  II. 


30  Car.  t.  fl.  a,  c.  I,  contains  the  declaration,  and  prc- 
fcribcs  it  to  be  made  by  members  of  either  Houfe  of 
Parliament  before  they  take  their  feat*.  By  it,  tliey 
declare  their  ditbclicf  of  the  do^rinc  of  iranfubHantiation, 
and  their  belief  that  the  invocation  of  faints,  and  the  fa- 
crilice  of  the  mat'.-,  arc  idolatrous. 

4.  How  the  landed  property  of  Papifts  was  alTcAed 
by  the  laws  againll  Recufancy  has  been  already  men- 
tioned. By  flat.  II  ^  12  ly.  3.  <.  4,  it  was  enaded» 
that  a  perfon  educated  in  the  Popiih  religion,  or  pro- 
felHng  the  fame,  who  did  not  in  fix  months,  after  the  age 
of  fixtccn.take  the  Oaths  of  Allegiance  and  Supremacy, 
andfubfcribe  the  declaration  prei'cribcd  by  flat.  30  C*.  2. 
fl.  2.  (.  I.  Oiould,  to  rcfpcA  of  himfrif  only,  and  not  of 
his  heirs  or  poltertty,  be  difabird  to  inherit  or  take  lands 
by  dcfceni,  devife,  or  limitation,  in  podeirion,  reverfion* 
or  remainder;  and  that,  during  his  life,  till  he  took  the 
oaths,  and  fubfcribed  the  declaration  againll  Popery,  his 
next  of  kin,  who  was  a  ProtcAant,  Hiould  enjoy  the  lands, 
without  accounting  for  the  profile ;  and  Ihould  be  inca- 
pable of  purchafing ;  and  that  all  edates,  terms,  interetts, 
or  profits  out  of  lands,  made,  done,  or  fulfered  to  his  ufe, 
or  10  troll  for  him,  fhould  be  void. 

By  flat.  3  Jac.  i.  c.  ^  :  i  ff.  U  Af.  r.  26:  |2  yf/tn, 
y?.  2.  c.  14  :  II  G.  2.  c.  17,  PapiUs,  or  perfons  profcffing 
the  Popilh  religion,  were  difablcd  from  prefcnting  to 
advowfons,  and  other  eccleAalltcal  benefices,  and  to  hof- 
pitals  and  other  chariuble  eilablilhments.  By  annual 
adls  of  the  legillature,  Papiih  being  of  the  age  of  eigh- 
teen years,  and  not  having  taken  the  Oaths  of  Allegi- 
ance and  Supremacy,  were  fubjcifled  to  the  burthen  of  the 
double  land-tax.  By  flat,  i  Gts.  i.fl.  2.  c.  5;,  ihcy  were 
required  to  regifter  their  names  and  eftatcs  in  the  man- 
ner, and  under  the  penalties,  therein  mentioned ;  and  by 
flat.  3  Gto.  1.  c.  18,  continued  by  fcveral  fubfequcnt  (ta- 
tutes,  an  obligation  of  inrolHng  their  deeds  and  wills 
was  impofed  on  them.  Such  were  the  principal  penal 
laws  agatnll  Roman  Catholics,  at  the  time  of  the  accef- 
fionofthe  Houfc  of  BruHjv:i.'k. 

The  above  fummary  of  the  laws  againfl  Papifls  is 
extra^ed  from  t^e  publication  of  a  Roman-Catholic;  it 
is  obfervabie  that  it  does  not  ex.ictly  ta'ly  with  the  enu- 
meration made  by  Blackflcne,  in  4  Cor}:a.  <.  4  ;  but  it  is 
prefumed,  the  above  Aateincnt  is  as  correft  as  inlercll 
and  confcicncc,  two  powerful  inccnEivr.-;,  could  pofCbly 
make  it.  As  an  apology  for  the  origin  of  thefc  laws, 
the  learned  Commentator  obfcrvc!,  that  they  are  feldom 
exerted  ;  and  are  rather  to  be  accounted  for  from  their 
hillory,  and  the  urgency  of  the  times  which  produced 
them,  th.in  to  be  approved,  ona  cool  review,  as  a  Ibnd. 
ing  fyftem  of  laws.  The  Student  will  perceive  the  nc- 
ceflity  of  their  being  recapitulated  in  this  work  ;  as  moll 
of  ihcm  arc  now  only  repealed  on  c;naio  conditions 
( fee  pefl  II.),  v/htch,  if  not  comj^ied  with ,  lea  .-e  tlic  Popifh 
R<rcufant  in  a  Hate,  even  yet  by  no  mcana  enviable; 
tnough,  as  it  appears,  abfoluitly  ncceffary  for  the  prefcrv- 
ation  of  our  coalUtution. 

11.  The  only  aft  of  any  Importance  which,  till  the 
reign  of  his  prefcnt  Majetly,  was  palfed  for  ihicr  relief* 
(and  that  operated  but  in  an  indircfl  manner  for  their 
benefit,)  was  flat,  j  Gej,  t.  c.  iS.  On  the  conltru^lioa 
of  flat.  1 1  1 2  /f.  3.  4*  it  hud  been  held,  that  as  it 
exprcfsly  coofiocd  the  difabiliiy  of  Pa|nlU  to.Cikc  by 
3  A  defcent 
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defccnt  to  ihemfclvci  only,  ami  prefcrvcd  their  heirs 
and  poftcrity  from  !i»  operation,  it  wai  not  lo  be  con- 
ftracJ  as  prcveitting  ihc  veiling  of  the  freehold  and  in- 
heritance in  them,  in  cafcj  of  defcent,  or  tranfmitting 
them  to  their  poilcrity  ;  but  thi:  th^- tiifabiiitr  rcfpeAed 
only  the  pernancy  of  the  pr.mts,  or  bcnciiciit  pmporty 
of  ths  lands,  of  which  it  deprived  thtm.  durine  their 
non-conformity.  Whether  that  part  of  the  ftatutc 
which  relates  to  their  taking  by  purchaf-r  fliould  receive 
the  fame  con!lra£lion  w.ij  a  frequent  fabjetl  of  difcuf- 
fion,  the  llatuUT  being,  in  that  branch  of  it,  wiUiOut  any 
limitation.  To  remedy  tliii,  the  faid  pai.  ^  Cts.  i. 
c.  1 3,  wii  paJTcd  ;  it  cnadi,  thit  no  f;:lc  for  a  full  and 
valuable  conlidcraiion,  by  the  o*ner  or  reputed  owner 
of  any  lands,  or  of  any  intcrcll  therein,  thereto- 
fore nude,  or  thereafter  to  be  made,  to  a  Protelbnl 
purchafcf,  fliill  be  irapcachrd,  by  rcafon  of  any  dif- 
ability  of  fuch  Papill,  or  of  any  pcrfon  under  whom 
he  claim!,  in  confiquencc  of  /at.  it  b"  12  IK  3. 
f.  4;  unlefs  the  perfon  taking  aJvamagc  of  fuch  difabt- 
lity  (hall  have  recovered  before  the  fate,  or  given  notice 
of  his  claim  10  the  purchafer  ;  or  before  the  contraft  for 
falc,  fhall  have  entered  his  claim  at  the  quarter  fcffions. 
and  ioHix  Jid4  purfucd  his  remc-dy.  The  tl.itutc  then  re- 
cites the  claafcs  of  /fat.  11^12//'.  5.  c  4,  difabling 
Paplfts  from  purchafing  ;  and  aftertvards  enafls,  that 
thcfe  claufes  (hall  not  be  thereby  altered  or  repealed, 
but  ihjU  remain  in  full  force.  This  provilb  is  couched 
in  fuch  general  words,  that  it  created  a  doubt  in  fome, 
whether  it  did  not  nearly  frullratc  the  whole  efFed  of  the 
ai5l.  To  this  it  was  anfjvcrsJ,  that,  notwithftanding  the 
provifo,  the  enabling  part  of  the  {Utute  was  in  full  force, 
for  the  b:ncfit  of  a  Proceftant  purchaL-r  ;  and  that,  the 
provifo  operated  only  to  declare  that  Papills  themfelves 
Jhnold  not  derive  any  benefit  from  the  atfl,  in  any  pur- 
chafes  they  fhould  attempt  10  make,  under  the  foregoing 
claufes.  This  was  cor.fidercd  the  belter  opinion,  and 
on  the  authority  of  it,  many  purch^fes  of  conliderable 
cor.ffqucnce  were  made.  See  aifoy?*^/  6  Geo.  2.  c.  5. 

During  ;h;  prcfcnt  reign,  two  rtatute*,  each  of  gre.it 
importance,  have  bscnpalfcd  in  favour  of  the  Roman-Ca- 
tnolics;  by  j}a:,  18  Gm.  5,  c.bo,  it  was  enabled,  that 
fo  much  of  Jul!.  1 1  tif  I  a  5.  4»  related  to  the 
profccuiion  of  Popish  prierti  and  jcfuiis,  and  imprtfoning 
for  life  Papidi  who  keep  Ichools,  or  to  difable  Papifts 
from  taking  bv  defct-nt  or  porchaf--,  fhould  be  repealed, 
iS  tu  all  Papifti,  or  prrlons  profefling  ihc  Popiih  religion, 
f  I^rming  under  tults  not  ihrntofore  litigated,  who,  with- 
in fix  months  after  the  acl  paflcd,  or  ttieir  coming  of  age, 
ihould  take  the  oath  therein  prcfcribej. 

Th'si^an  oath  cxprcffivc  of  allegiance  to  his  MajcAy, 
abiaration  of  the  Pretender,  renunciation  of  ihcJ'opc's 
civil  power,  and  abhorrence  of  the  dofirines  ofdcftroy- 
ing,  and  not  keeping  faith  with,  heretics  ;  and  of  depofing 
or  muri'ering  princes  excommunicated  by  authoriiy  of 

ihc  Sec  of  lli);Kt. 

Upon  [Sis  Uatutc  a  cafe  was  decided  in  Chancery, 
D.r.  18,  1785,  Bunimg  V,  lf'il/iamjb».  A  bill  had  been 
(tied,  claiming  an  cllate  given  to  a  perfon  profeQing  the 
Popiih  religion,  by  »iU,  alleging  the  incapacity  occa- 
fioncd  by  ^a:.  il  W  I2  /F.  3,  £■  4  The  icllaior  died 
many  )ejts  before*  and  after  hit  death  a  fuit  had  been 
inlltiuted  by  another  pcrfon  who  claimed  as  his  heir  at 
)aw>  a»J  ttut  fuil  was  depending  at  the  time  when 


the  jidt.  iS  Gf9.  3.  r.  60,  W7.*  pafied;  but  wa«  after- 
wards difmilTed  for  want  of  profecuticn.  The  jlalntiff 
filed  his  bill  fome  time  after  the  zit,  claiming  in  right 
of  his  wife  ai  heir  at  law.  The  (frfendar.ts  pleaded 
their  title  ander  the  leftator's  u-ill ;  and  that  the  defend- 
ant, who  was  bcncficiaity  infcrci^cd,  l)ailng  r>x  cliiming 
the  eflatc  under  that  will,  had  taken  the  oaih  prefcribed 
by  the  ad  ;  and  conc'cdrd  with  »n  axermcnr,  that  the 
title  had  not  been  bt  f^^re  'itigated  hy  the  plaintiff,  or  any 
perfon  under  whom  he  cliimed.  'l"hc  plaintilTs,  on  ar- 
gument of  the  plea,  ■;  •■u;nded,  that  the  words  bJthcrtc 
iirigattdt  extended  to  tne  cife  then  brfore  the  Court,  be- 
caufe  the  title  had  been  litigated,  <ir.d  w.i>  in  litigation  at 
the  time  the  afl  p.nfed.  Jiut  the  lords  commitTioners 
Ajhbarft  and  H^oAti  were  clearly  of  opinion,  that  the 
plainiifF  not  having  before  litigated  the  title,  nor  claim- 
mg  under  any  perfon  tv»io  had  litigated  it,  the  cafe  of 
the  defendants  was  within  the  bcnetit  of  the  aft,  not- 
wtthiUnding  the  prior  litigation  ;  and  the  plea  was  aU 
lowed. 

The  5/(1/.  31  G/5.  3.  f.  32,  has  afforded  the  moll  effec- 
tual relief  yet  bellowed  on  the  Roman-Catholics.  That 
{laiute  may  be  divided  into  fix  pans  :  the  ill  contains 
the  declaration  and  oath  afterwards  referred  to  in  the 
body  of  the  ad,  and  prefcribc^  the  method  of  taking  it : 
the  ad  is  a  repeat  of  the  Ilatutes  of  Recufancy,  in  favour 
of  perfjns  taking  the  oath  thereby  prelcribcd  :  the  3d  is 
a  toleration,  under  certain  regulations,  of  the  religious 
worlhip  of  the  Roman -Catholics,  qualifying  in  like  man- 
ner, and  of  their  fchools  foredacation  :  the  4th  enads, 
that  in  future  00  one  Qiall  be  fummoned  to  take  the  Oath 
of  Supremacy  prefcribed  by  ftaa.  1  W.  M.fi,  1.  f,8: 
1  Gto.  \.  Ji.z.  e.  13:  or  the  declaration  againft  tran- 
fubflantiation  required  by  Jiat.  25  Car.  z.  e.  2  ;  that  the 
JJaf.  I  fs^,  A/.y?.  I.  f .  g,  for  removing  P.ipifls,  or  re- 
puted PapiUs,  from  the  cities  of  Lan^ion  and  Wtftmimfter 
fhall  not  extend  to  Roman-Catholics  taking  the  appointed 
oath ;  and  that  no  peer  of  Grfat  Britain  or  Ireland, 
taking  that  oath ,  fhall  be  liable  to  be  profccuted  for  com- 
ing into  hi>  Majf'ly's  pretence,  or  into  the  Court  or 
huufc  where  his  Majelly  relldes,  unJer^t;/.  30  Car.  2, 
J},  t  CI.  The  jih  pjri  of  the  aft  repeals  the  laws  re- 
quiring the  deeds  and  wills  of  Roman-Catholict  to  be  re- 
giilered  or  inrolled ;  the  6th  excufes  perfons  afting  as 
counfrllors  at  law,  barriflen,  aitornie*,  clerks,  or  nota- 
ries, from  taking  ih-;  Oath  of  Supremacy  or  the  declara- 
tion againll  tranfubllantiation. 

To  llate  this  (latute  fomcthir^  more  particularly  '■ 
Roman-Cathclics,  who  are  willing  to  comply  with 
the  requifitions  conuined  in  it,  muft  appear  at  fome  of 
the  Courts  at  il'ejlmtnjier ,  or  at  the  Quarter  Scfiions  held 
for  the  county,  city,  or  place  where  they  fhill  reiide, 
and  (hall  make  arfd  fubfcribc  a  declaration*  that  they 
profefs  the  Roman-CacSoIic  religion;  and  alfo  an  oatli, 
which  is  nearly  fimilar  to  tliat  required  fiut.  18  Gio.  3. 
<.  60,  the  fubhance  of  which  is  Hated  above  ;  the  chief 
difference  in  the  oath  is,  that  the  wordi  of  that  in^fur. 
31  G/9  5.  r.  32,  are  Hronger,  and  more  adapted  to  pre- 
fent  times  and  circumllances,  and  probably  intended  to 
be  lefs  liable  10  equivocation  or  cvaBon.  Of  '.hii  de- 
claration and  oath  being  duly  made  by  any  Roman-Ca- 
ihciic,  tlie  odicer  of  the  Court  fhall  grant  him  a  cerd6- 
cate ;  and  fuch  officer  fhall  yearly  tranfmit  to  the  Privy 
Counc'd,  lifts  of  all  perfons  who  hare  thus  qualified  them- 
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fclves  within  ihc  year  in  his  refpeftlvc  Courc.  The  lU- 
tutc  tlten  provides*  that  a  Roman-Catholic  thus  qua- 
lified (hall  not  be  profccuted  under  any  ftatute  for  not 
repairing  to.iparifh  church»nor  lhall  he  be  profecuted  for 
being  a  Papilt.  nor  for  attending  or  performing  isafs  or 
other  ceremonies  of  the  church  of  Rcmt provided  that 
no  place  lhall  be  allowed  for  au  anembly  to  celebrate 
fuch  worHiip  until  it  is  ccrtiticd  to  the  Sefilons :  norihall 
any  minidcr  officiate  tii  it  until  his  name  and  dcfcription 
are  recorded  there.  And  no  fuch  place  of  airembly  thall 
have  its  doors  locked  or  barred  during  the  time  of  meet- 
ing or  divine  worlhip. 

And  if  any  Roman-Catholic  whatever  is  elected  con- 
Hable,  churchwarden,  overfecr.  or  into  any  parochial 
oHice.  he  may  execute  the  fame  by  a  deputy,  to  be  ap- 
proved as  if  be  were  to  ad  for  himfell  as  principal.  But 
every  minillcr  who  has  qualified  ftiall  be  exempt  from 
ferving  upon  juriei*  and  from  being  e!e<fled  into  any  pa- 
rochial ofiice.  And  all  the  laws  for  frequenting  divine 
fcrvice  on  SunJitys  fliall  continue  in  force  ;  except  where 
perfons  attend  fume  place  of  worfhip  allowed  by  this  Aa- 
tote,  or  the  'rolcraiioii  A&.  of  the  Dtjenters  \  J!at,  i  H^. 
h'M.Ji.  1.  8. 

And  if  any  perfon  ditlurb  a  congregation  allowed 
under  this  afl,  he  fhall,  as  for  dillurbing  a  difTcnting 
meeting,  be  bound  over  to  the  next  feHions,  and^  upon 
convi^ion  there,  fhall  forfeit  20/. 

No  Roman-CathoHc  miniller  ihall  ofHciate  in  any  place 
of  worlhip  having  a  tleeple  and  a  bell,  or  at  any  funeral 
in  a  church  or  church-yard,  or  (hall  wear  the  habiti  of 
his  order,  except  in  a  place  allowed  by  this  llatutc,  or  in 
a  private  houfe  where  there  fhall  not  be  more  than  Ave 
perfons  befidcs  the  family.  I'his  flatute  lhall  not  ex- 
empt Roman-Catholics  from  the  payment  of  tithci,  or 
other  dues,  to  the  church  ;  nor  (hall  it  affe^  the  llatutes 
concerning  marriages,  or  any  law  refpeiling  the  fuccef- 
fion  to  the  Crown.  No  perfon  who  has  qualiSed  lhall 
be  profecuted  for  inllruding  youth,  except  in  an  en- 
dowed fchool,  or  a  fchool  in  one  of  the  Englijh  Univer- 
fities;  and  except  alfo,  that  no  Roman-Catholic  fchool- 
mafter  lhall  receive  into  his  fchool  the  child  of  any  Pro- 
tellant  father ;  nor  fhall  any  Roman-Catholic  keep  a 
fchool  until  his  or  her  name  be  recorded  as  a  teacher  at 
the  fedtoni. 

No  religious  order  is  to  be  e(1abli(hed  ;  and  every  en- 
dowment of  a  fchool  or  college  by  a  Roman- Catholic 
fhall  dill  be  fuperfliiious  and  unlawful. 

The  firftpirtof  the  above  ai5l  gives  rife  to  twoobferif- 
ations.  'I'hc  declaration  preftribed  by  ihe  ail  is  con- 
laiocd  in  thefc  words :  I.  J.  B.  do  hereby  declare,  that 
I  do  profefs  the  Roman-Catholic  religion."  Till  the  pair- 
ing of  this  aft,  the  perfons  who  were  the  fubje^  of  it 
were  known  in  the  kngUjh  law  by  the  name  of  Papjfls, 
reputed  Papifls,  or  perfons  profefiing  the  Popifli  religion. 
By  requiring  this  declaration  from  them,  the  law  has 
impofed  on  them,  and  probably  will  in  future  recognilc 
them  by,  the  name  of  Roman -Cat holies.  StiH,  when  the 
antient  penal  laws  againll  them  arc  to  be  mentioned  with 
profcfTional  accuracy,  it  feems  abfolutety  necelTary  to 
mention  them  under  the  name  applied  to  them  by  the 
abrogated  law.  The  other  obfcrvation  is  of  more  im- 
portance. As  the  bill  was  originally  framed,  and  at  it 
flood,  when,  having  pafTed  the  Commons,  it  was  brought 
iau)  the  Houfe  of  Lords,  the  firfl  claufc  in  ic  dirc<5led. 


that  the  oath  contained  in  the  fiat,  1 8  Geo.  %.  r.  60, 
fliould  be  taken  no  longer  ;  but  that  the  oath  ap- 
pointed by  the  bill  fliou'd,  in  future,  be  »dminiltered  in 
its  Head,  and  fhould  give  the  fame  beneAt-t  and  advip. 
tages,  and  fhuuld  operate  to  the  f-imc  cUcfts  ard  pur- 
pofes,  a;  the  oath  contained  tn  the  Itatute  \A  (Jto. 
t.  60.  This  claufe  wst  altered,  in  the  IToufe  of 
Lords,  to  the  form  in  which  it  now  Itaodi.  Ic  docs  mc 
exprcfs  that  the  oaih  contained  in  it  lhall  cncitle  the 
perfons  t'lking  it  to  the  benefits  of  the  fiat.  18  tr/j.  3. 
i.  60,  it  only  exprefTes  tliat  it  lhall  be  lawful  for  Catho- 
lics to  take  the  oath  prefcribcd  at  the  places  and  timei. 
and  in  manner,  therein  rnentioiK-d.  Thu>  it  is  very  uncer- 
tain whether  perfons  taking  only  the  oath  prclcnbed  bv 
the fiaf.  31  Gca.  3.  c.  32,  will  be  entitled  to  the  bencbc 
of  the  Jf.if.  1 8  Grs.  3.  c.  60,  fo  as  to  be  relieved  from 
the  penalttc!'  nod  aifabilitics  from  which  the  perfons 
taking  the  oath  prefcribed  by  that  a^l  weic  releaTed  by 
it.  The  chief  of  ibele  peraltiei  and  difabiiiciirs  were 
thofe  infilled  hy jlat.  1 1  ^  la  //'.  j.  €.  4,  which  dif- 
abled  them  from  taking  by  defccnt  or  purchafe.  From 
thefe  penalties  and  difabilitics  they  are  cxpofed  to  much 
real  grievance.  It  feems,  therefore,  aJvifable  for  every 
Roman-Catholic,  who  wilhcs  to  be  fecure  in  the  enjoy- 
ment of  his  landed  property,  to  uke  both  the  declara- 
tion and  oath  prefcribed  by  the  fiat.  31  Gto.  3.  e,  3a  ; 
and  the  oath  prefcribed  by  the  former  Jiat.  18  Gw.  3, 
c.  60. 

As  to  the  double  land-tax,  that,  being  impofcd  by  the 
annual  land-tax  aA,  a  repeal  of  it  couidnot  be  eiTcAed 
by  any  profpcftive  aft.  It  is  repealed,  by  omitting  front 
the  annual  land-tax  aft  the  claufe  impofing  it.  The 
land-tax  aft  of  the  year  1794.  contains  alio  a  claufi-, 
which,  after  reciting  that  lands  formerly  liable  to  a 
double  artefrment  vtcrc  then  poircflfed  by  Proteilants, 
enafted,  that  where  any  place,  in  confequence  of  that 
circumllancc,  Oiould  be  rated  at  more  than  four  fhiU 
lin^s  in  the  pound,  the  commilHoners  might,  on  appli* 
cation,  examine  into  the  truth  of  the  complaint,  and  cer- 
tify the  fame  to  the  barons  of  the  Exchequer,  before  the 
29th  of  the  following  Stpttmhert  who  were  to  difcharge 
thecvcefs  by  tl»e  following  A'avr/ni^/-. 

HI.  The  Statute  1  W.IS  M.fi.  i  e.  |P,  (commonly 
called  the  Ttltrathn- Ad ^  exempts  all  Dill'entcrs,  except 
PapiUs  and  fuch  as  deny  the  Tiinity,  from  all  penal  laws 
relating  to  religion  ;  provided  they  take  the  Oaths  of  AI- 
legiance  and  Supremacy,  and  fubfcribe  the  declaration 
againll  Popery,  and  repair  to  fome  coni'regalion  regif. 
tered  in  the  Bifficp's  Court,  or  at  the  Scfiions.  But  there 
is  nothing  in  this  aft  which  difpcnfcs  either  with  the 
Ted- Aft  or  the  Corporation- Aft,  fo  f.ir  as  they  inipofe 
the  obligation  of  receiving  the  faerament  of  our  Lord's 
Suppt  r  on  perfons  fcrving  in  offices,  or  cleftcd  to  fcrvc 
in  corporations ;  nnd  there  is  nothing  in  the  flatute 
31  GfO.  3.  r.  ^2,  which  difpenfcs  Catholics  from  that 
obligation,  in  cafe  of  their  ferving  in  office*,  or  being 
admitted  into  corporations.  VS'ith  rffpeft  therefore 
to  thcTeft-Aft  and  Corporation -Aft,  thefc  are  the 
only  llatatcs  which  fubjeft  the  Proteitant  diffcittcrs  to 
any  penalties  or  difabilitics  ;  to  thefe  the  Roman- Ca- 
tholics are  fubjeft  equally  with  the  Protellant  dill'cnters  : 
there  is,  therefore,  no  penalty  or  difability  that  afefts 
the  IVotcft-nt  difTenters,  to  which  Roman-Catholics  .ire 
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iiMfabje£l  equally ;  but  there  fliU  remiin  (cvetni  pentl- 
lir»  and  dtfabttitic»  lo  which  Roman  Calholici  are  fub- 
jicl,  thjLi  d'>  not  in  any  rclptil  whatever  affeifl  the  Frv- 
iciUnt  DuTaoters.* 

Tlie  F^'ocipal  of  tlictc  arc,  lhat  by  Jtat.  Caf.  2. 
Jt.  2.  c.  i,  Raman-CathoUc?,  io  conlcquencc  of  refufing 
the  Uaih  of  Suj-Temacy,  or  the  declaration  againll  Po- 
pery, &r«  ^j'ahUd  ffistn  fiUiNg  m  tiii-cr  Hoxi  ff  if  Parha- 
m.-Kf.  By  J*at.  7  Jj  3.  f.  27,  ihofc  who  refufc  to 
take  the  bath  of  Supremacy  at-e  difahltd  /rem  wtttt^  at 
elteltDm  ;  and  by  feveral  ilatutes,  Koman-CaUioUcs  are 
dtfablcd from  frtjimhi^  to  od'va-ujofu.  'J'hi^  latter  is  pc- 
culiarto  them  ;  Quakers,  and  even  Jews,  having  ihT  full 
enjoyment  of  the  right  of  prctcntation.  This  rcllraint 
fcems  the  more  unncccfl'ary,  as  ro  perfon  can  be  pre- 
fented  to  a  living  who  hns  not  been  ordained  according 
to  the  riles  of  the  Church  of  En^IrtnJ.  I'rcvioafly  to  his 
ordination  he  is  examined  on  his  taith  and  morals  by  his 
biihop;  he  takes  the  Oath  of  AUegiJ-  ce  and  Supre- 
macy, and  fubfcribes  ihc  Thirty-nine  Articles  ;  and  pre- 
viouily  to  bis  admilTion,  he  lubfcribes  the  three  articles 
xcfpecling  the  Supremacy,  the  Common  Prayer,  and 
the  Thirty-nine  Articles  ;  and  he  makes  the  Declaration 
of  Conformity.  By  the  AA  of  Conformity, 13 
a  nCar.z.  r.  4,  he  i&  bound  to  ufe  the  Common 
Prayer,  and  other  riles  and  ceremonies  of  the  Church 
of  EMgittHii. 

Under  the  Jiat.  3  Ja:.  i.  f.  ^,  which  difahles  Popifh 
Recofants  ConviA  from  prcfeming  10  benefices,  it  has 
been  adjudged,  that  the  perfon  is  only  dif^bled  to  pre- 
fcnt;  and  that  he  continues  patron  to  a!I  other  purpofes. 
Ciiiv/ry  230.  That  fucb  a  perfon,  by  being  difabU'd  to 
grant  an  avoidaticc,  is  not  hindered  from  granting  the 
advowfon  itfelf,  in  fee,  or  for  life,  for  good  coafider- 
ation.  1  y^r.  19, 20.  And  that  if  an  advowfon  or  avoid- 
ance belonging  to  a  Papift  come  into  the  King's  hands, 
by  reafon  of  an  Outlawry,  or  conviiSicn  of  Rccufancy, 
i^c,  the  King,  and  not  the  Univcrfiries,  fhall  prcfent. 

I  Jen.  2o:  Hch.  126.  But  where  a  prcftntroeni  i^  veiled 
in  the  Univerfity,  at  the  time  when  the  church  becomes 
roid,  it  (hall  not  be  diveilcd  again  by  the  pairoaS  con- 
forming, ^c.  10  Rep.  57. 

Grants  of  advowfons,  or  right  of  prefentation  to 
churches,  l^c.  by  any  PapiAs,  or  perfon  anyuile  in 
trurt  for  him,  to  be  void,  except  made  for  valuable  con 
fidcration  to  fome  Protei^ant  purchafcr,  for  the  benefit 
of  a  ProtrHant  only  ;  and  pcrfons  claiming  under  fuch 
grant  (hail  be  deemed  as  truKees  for  a  Papifl,  and  tlii-y 
and  their  prefcntees  be  compelled  to  make  difcovery 
thereof,  and  the  intent.  See Jioit.  12  AnH.  Jl,  z*  c.  14  : 

I I  Geo.  2.  c.  17. 

And  blQiopsare  required  to  examine  parfons  prefented, 
on  oath,  btforp  inilitutlon,  whether  the  perfon  prefenttng 
be  the  real  patron,  and  made  the  prcfcniatioa  in  his  own 
right,  or  whcibcr  he  be  not  a  trullee  for  a  Papirt, 
And  if  the  paifon  prefented  refufe  to  be  examined^  bis 
prefentation  Iball  be  void. 

Upon  tiie  Corpora:ion-A^,  it  feems  to  have  been  :he 
prevailing  opinioo,  that  the  election  of  a  perfon  v,ho 
did  nor  comply  with  the  rcquifiies  of  that  ttatutc,  and  all 
the  acU  done  by  liiir,  were  void.  To  prevent  the  con* 
fequences  of  this,  the^*:;-  5  Geo*  i.  c.  6,  waspaiTcd, inii* 
luiid,  <*  Au        lor  quieting  and  eitabUftung  Ccrpo* 


rations by  which  ic  was  rnafled,  that  no  incapacity, 
difability,  forfeiture,  or  penalty  ihould  be  incurred,  un- 
Icfs  the  perfon  were  removed,  or  a  profccuiion  .igainft 
him  commenced,  within  fix  months  after  his  elc^ion, 
Jt  was  alfoenaflcd,  that  the  xits  of  the  perfon  omitting 
to  qualify  ihouid  not  be  avoided.  Upon  this  aSi  an  iro- 
ponant  quelHoo  srofe,  whether  diflcniers,  being  loeH- 
gible  10  poblic  oCices,  coald  be  obliged  to  fine  for  cot 
ferving  them.  Tins  pumc  came  to  a  direA  i/Tue,  in  the 
cafe  of  Harnfon  v.  Evunt,  (fee  this  Dictionary,  title 
/etttirs,)  vvbrn  ;twasdctermincd  in  favour  of  thcdiifenters. 
For  the  reli-f  uf  thofe  who  omit  to  qualify  for  ferving 
in  ofHces,  or  tor  being  eictled  into  corporations,  an  aft 
of  parliament  is  patt  annually,  by  which,  after  mention- 
ing the  Corporation  and  Teft  Afls  and  fome  others 
wliich  do  not  relate  to  the  point  under  CQnfidrration,  it 
\i  enad^ed,  that  perfons  who,  before  the  palling  of  the 
2&,  have  omitted  to  qualify  in  the  mitnner  prefcribed  by 
thofe  ads,  and  who  lhall  properly  qualify  before  the 
2$ih  of  the  enfuing  Dtifmktr,  fhall  be  indemnified  againfl 
all  penalties,  forfeiture!,  incapacities,  and  difabilities ; 
and  their  eleflions,  and  the  ads  done  by  them,  are  de- 
clared to  be  good.  There  is  nothing  in  this  did  which 
excludes  Catholics  from  the  benefit  of  it. 

By  the  Militia  AB^  it  is  enabled,  that  no  perfon  fhall 
be  inrolled  in  the  miliiia  unlefs  he  takes  ttie  following 
oaih  ;  "  I,  A.  B.  do  fiocerely  promife  and  fwear,  that  I 
will  be  faithful  and  bear  true  allegiance  to  his  Majefty 
King  Gecigit  his  heirs  and  fucccflbri.  And  I  do  fwear, 
thtjt  1  am  a  Breieftant,  and  that  I  will  faithfully  ferve  in 
the  militia,  within  the  kingdom  of  Grtai  Britain,  for  the 
defence  of  the  fame,  during  the  time  for  which  I  am 
inrolled,  unlefs  1  fhall  be  fooner  difchargcd."  It  feems 
to  deferve  confideralion,  whether,  under  the  exiting 
laws,  Catholics  may  not  claim  to  be  exempted  from  ferv- 
ing  in  the  militia,  upon  the  fame  ground  as,  in  the  cafe 
of  Harrijen  v.  Events  the  Prottftant  difTcnters  claimed, 
and  were  allowed,  to  be  exempted  from  the  obligation 
of  ferving  in  offices,  *;jc.  That  by  la*  they  are  ineli- 
gible, and  confequently  are  not  compellabW  to  6ne  for 
not  fervinjj. 

With  refpe^l  to  the  right  of  Roman- Catholics  to  ferve 
on  "Juritit  there  does  not  appear  to  iiavc  ever  bren  any 
law  which  fubjefted  them  to  any  fuch  difability,  except 
the  llatutes  generally  called  the  Statutes  of  Recufancy> 
The  fieJ.  13  Car.  2,  Jt,  z.  e.  1,  commonly  called  the 
Corporarion-Ait,  relates  to  thofe  ottices  only  which 
concern  the  government  of  cities  and  corporations.  The 
^a/.  25  Car.  2.  r.  2,  commonly  caiicJ  iheTelVAft, 
lince  explained  by  ^ai.  g  Gw.  2.  r.  26,  regards  only 
civil  and  military  clHces.  Neither  of  ihefe  ads,  there- 
fore, abridges  Catholics  of  the  tight  m  quellion.  With 
refpetl  to  the  itatutes  of  Rccufancy,  among  other  penal- 
ties to  which  thefie  fubjeded  Popifii  RccaVants  Convift, 
one  was,  that  thev  became  liable,  upon  conviflion,  to  all 
the  confeqnences  of  excommunication  ;  and  it  has  been 
generally  underllot'd,  that  perfons  excommunicated  are 
difabled  from  ferving  on  juries.  It  has  been  already 
obierved,  that,  in  the  proper  (cnfe  of  the  word,  not  £t 
tending  the  fcrvice  of  the  Church  of  England  alone,  and 
unaccompanied  by  any  other  circumtlance,  contlituteff 
Rccufancy.  Of  tliis  noo-attcndance  at  church  every 
Roman-Catholic,  necefl'arily,  ^as  goiliy.and  he  might  be 
convided  of  it  by  a  very  fumoiary  procefs.    But  till  his 
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guilt  wtt  eftabliihed  m  a  judtcU)  manner,  the  law  did 
not  ukc  notice  of  i: ;  and  thcrctbrc.  unlets  an  adlual  con* 
vision  bad  taken  place,  he  was  not  l'ubjc<^  to  any  of  the 
penalties  confequent  on  Rccufancy.  But  it  Ka3  been 
meniioncd,  that  thcr'  wjj,  bclidcs  this,  a  fpccics  of 
conilroitivc  Rccofancy,  to  which  every  Cathofic  was 
liable,  by  rtfuring  ij  make  the  declaration  9{;ainU  Po- 
pery, anu  to  t^tke  the  Oath  of  Supremacy.  'J  his  had  a 
mote  diir£l  operation  on  their  ability  to  ferve  as  Jurors. 
Now,  as  uell  the  declaration  agiinll  Popery  av  the  Oath 
v(  Supremacy  might  be  tet)<Jcrcd  to  a  C^tthulic  in  the 
very  Court  where  he  prefenicd  himfclf  to  fcrve  as  a  jury, 
man  :  A  refufal  amounted  to  conviction  ;  on  cnnvicHon 
}ie  )>ecamc  fubje^  to  alt  tiic  penalties  of  excommuui- 
cation,  and  one  uf  thcfe  penalties,  (at  IcaA,  by  the  opi- 
nion of  the  old  lawyers,)  was  a  difqualihcation  to  lerva 
on  juries.  Thus,  it  was  always  in  the  power  of  the 
Couit,  and  perhaps  of  any  two  Magiflratcs  prcfent,  to 
convict,  on  the  fpot,  a  Catholic  of  Rccufancy,  and  there- 
by render  problematical  at  k-cll  his  capacity  to  fcrve 
a>  a  juror.  Such  appears  to  liavc  been  the  fttuation  of 
Catholics,  in  this  rcfpcit,  previuuLly  to  the ^at.  y  G.  3. 
f.^i.  Since  the  paHing  of  that  a^^:  they  lland>  as  to 
the  ferving  upon  juric:s,  in  the  fame  predicament  as  the 
reft  of  his  MajeAyS  Subjefls.  By  that  Datute,  they  are 
freed  from  the  penalties  incident  either  to  pofitive  or  to 
ccnllrii£livc  Reculancy.  It  has  been  Dated,  that  minillcrs 
of  Roman-C-stholic  congrogacions  arc  exempted  from 
ferving  on  juries,  by  ^  8  of  the  iUtute  ;  it  fcems  to  fol- 
low, therefore,  that,  without  this  claufe,  they  would  have 
been  liable  to  fervc ;  and  confequently,  that  ail  pcrfons  oat 
of  the  retch  of  this  claufe  are  in  the  eye  of  the  law  fubjc^ 
to  the  duty,  and  have,  of  courfe,  the  capacity  of  ferving. 

It  has  been  heretofore  faid,  that  perfons  conviAed  of 
Prpifti  Recufancy  may  be  taken  up  by  the  writ  ae  txfem. 
lafttaj.,  and  (hall  not  be  admitted  as  competent  tuit- 
in  a  caufc  ;  but  this  fe^tms  to  be  carried  beyond  the 
totCDi  of  the  ftatute.  z  Buijl  155,156. 

With  refpcc^  to  the  right  of  Roman-Catholic  merchants 
to  be  fjmmoncd  to  the  meetings  of  Bnttjh  fadories 
abroad,  it  appears,  that  they  have,  and  ahvjys  had,  a 
n^ht  to  be  admitted  to  them.  The  meetings  of  the 
factory  in  Portngai  were  regulated  by  jiai,  6  G*o.  1. 
#.  17,  but  that  a£t  contaim  notliing  which  difcriminates 
Romiin' Catholic  Irom  other  merchants.  All  the  foreign 
factories  are,  therefoie,  in  this  refpc^l,  in  the  fame  pre- 
dicament. Now,  It  Roman-Catholics  are  excluded  from 
failwries  hv  any  adl,  it  mult  be  either  by  the  Corpo- 
ration Act  or  by  iheTeft-Ait.  But  with  rcfpetl  to  the 
Corporation  A^,  it  is  to  be  obfcrved,  that  a  fadory  is 
not  a  corporation,  in  the  legal  acceptation  of  tii^t  word  ; 
and  even  if  it  were,  it  would  not  jail  within  the  ope- 
ration of  the  Corporation  Act,  as  that  is  confined  to 
cities*  corporaiions,  is^c.  uithin  England  and  ff'a/es,  and 
the  town  of  BtrtvicJc  upon  Twed.  The  operation  of  the 
Tell  .\(\  is  more  cxtenfive  than  the  operation  of  the  Cor- 
poration-Ad;  it  exprefsly  mentions  his  M'tjefty's  Navy, 
the  iflaods  of  Jer/ey  and  Qutrnftjt  and  perfons  who 
fhould  be  admitted  into  any  fervicc  or  employment  in 
kis  Mnjelly'sor  the  Prince  of  WaUi^%  houfehold  within 
the  didrids  therein  mentioned.  A  fa£lory  abroad  does 
not,  therefore,  fail  witnin  the  operation  of  that  a^.  Be- 
tter, tikc  privilege  of  being  admitted  CO  che  meetings  of 


a  foreign  faAory  is  not  an  office,  or  even  a  right,  of  that 
defcription  which  falls  within  either  of  thofe  a£)s. 
There  is  reafon  to  fuppofe,  that,  in  point  of  fu^,  Roman- 
Catholics  have  not  generally  been  fummonid  to  attend 
meetings  of  faiHories  fincc  the  year  1720.  But  the  ope- 
ration and  tendency  of  the  Liws  againil  Catholics  fccm 
to  have  been  fuch  as  induced  them  to  forbear  ah'crling 
fome  of  their  nioft  valur.ble  rights,  cvt-n  luch  as  were  of 
the  moll  indifputable  nature,  rather  than  obcrude  them- 
felvesinto  pub'ic  notice.  If  they  with  to  cnrorh:e  their 
right  of  adniiilion,  or  their  riglu  of  voting,  t!iey  fliould 
give  notice  of  their  dcfirc  to  be  fummoncd.  and  offer  to 
a;tcnJ  At  the  mcetit>^s ;  then,  if  admittance  fh^uld  be 
leJuleJ  them,  or  ttieir  votes  rtjcilcd,  tl.c  proccedirgs 
will  be  ille^;al ;  and  not  only  they,  but  all  other  perfons 
fubjcfl  to  the  proceediogs  of  the  factory,  w-.li  Lt.  jufli- 
fied  in  rcfufing  to  p^y  their  contribution-money,  or  to 
comply  in  any  other  manner  with  the  rcfoluiions  or 
ordcri  of  the  meeting.  Btlides,  a  rctufal  to  admit 
them  to  the  meetings  is  certainly  a  pcrfonal  injury  ; 
and  wherever  a  perlon^I  injury  is  dure  to  an  En^Ujh  Sub- 
jed  abroad,  the  remedy  mutt  be  fought  in  the  jarif- 
didion  where  the  caufe  of  aclion  happetts,  if  it  is  fubjeft 
to  the  King's  jurildiction;  if  the  King  has  no  jurifdidioD 
in  that  place,  this  necclTatiiy  gives  the  KingS  Court  a  jc- 
rifdi£tion,  within  which  i:  is  brought,  by  the  kitown  fic- 
tion of  laying  the  venue  in  fome  county  of  England, 
This.is  explained  by  Lord  MansjUU^  in  his  argument  in 
Fahngoi  V.  Moj}jn»C(.\vp.  1 70:  Sec  alfo  PmUyhriyivn  v. 
Rylandt  Stra,bii\:  U.  Baym.  138S:  8;^W.  354.  And 
as  to  the  general  principle  of  fuch  an  action,  fee  J/b^j 
v.  If  'htstf  6  MgJ.  45  :  1  Solk.  19  :  Bre.  Pari.  Ca:  and 
this  Didionaxy,  title  pAriiamer.t,  VI.  B.  j. 

What  has  been  faid  of  the  right  of  Roman  Ca- 
tholics to  inUll  on  being  ai:Tiiitcd  to  the  meetings  of 
Er.gUfli  fadories  abroaJ,  and  of  their  means  of  re- 
drcfs,  in  cafe  of  refufal,  applies,  with  proper  quali- 
tications,  to  every  other  cafe,  of  a  fimiiar  defcription* 
where  their  right  of  admiflion,  adin^*  or  voting,  is  re* 
fufrd  them. 

Wi:h  rcfped  to  the  right  of  Rom:tn  Catholics  to  hold 
ofuLcs  cxerclfablc  abroid,  ii  has  been  obfcrved.  that  the 
Corporation  Ad  extends  only  to  cities,  l^'c  wiilnn 
land  and  IVaUit  and  the  to*"n  of  Benvuk  upon  TivteJ^ 
that  the  Teft  Ad  rrieniior.s  only  thofe  placet,  and  his 
Majerty*sNavy,ar.dyrj;;^^andGKrni[//,-;  jndthit  they?tir. 
31  Ces.  3.  c.  31,  repeals  the  fta:utes  of"  Hccufsncv,  and 
relieves  Roman  .Catholics  from  th?  penalties  impofed  on 
them  for  rcfuhng  the  Oath  of  Supremacy,  and  the  de- 
claration againfl  Popery  :  it  fcems  thcrctbrc  10  follow, 
that  there  is  now  in  force  no'  law  which  diiatjlcs  Roman- 
Catholics  from  holding  olBces  wiiolly  exerclfat'le  abroad, 
or  fiom  ffiving  or  holding  oihccs  under  the  Eoj'l  JnJia 
Company,  in  their  foreign  poiTelUons.  BeAdcs,  open 
the  C'jniiruc^tion  of  thefe  laws,  and  every  oth-r  law  fup- 
pofid  to  afi'cd  the  Reman- Catholics,  there  feentis  rciibn 
to  think,  that  the  lanir-  fpirit  which  induced  tne  Legif- 
lature  to  repeat  fo  large  a  proportion  of  the  pcnat  ct>dc 
ag^iiifl  them,  will  influence  the  juJicature  in  their  con- 
itVudion  of  the  unrepealed  part  of  that  code,  or  of  any 
Qthtr  llatu'.e  unfavourable  to  them,  in  its  apparent  ten- 
dency or  operatioa,  (b  far  as  it  may  be  open  to  a  doubt- 
ful inter  or  ctatioD. 

FAR, 
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PAR.  A  term  in  Excliange,  where  a  man  to  whom  a 
bill  is  payable  receives  of  the  .tcccptor  juH  fo  much  in 
vilac.  t/c.  as  was  paid  to  ihc  drawer  by  the  remitter. 
Mercb.  Dici.  And  in  exchange  of  money.  Par  is  de- 
fined to  be  a  certiun  number  of  pieces  of  the  coin  of  one 
country,  containing  in  them  an  equal  quantity  of  filvcr 
to  that  of  another  number  of  pieces  of  the  coin  of  fomc 
other  country  ;  as  where  thirty-lix  Ihillings  of  the  money 
of  HoUaiJ  havejull  as  much  lilvcr  as  twenty  (hillings 
Enghfii  money  ;  and  bills  of  exchange  drawn  Irom  Eng- 
land HcliarJ,  at  the  rate  of  thtrty-fix  Ibillings  Duttb, 
for  each  pound  llerling,  is  according  to  the  Par.  Lceki't 
Cenfid.  o/MottfY  18. 

PARACiUM,  The  tenure  between  parceners,  t;ia!. 
that  which  the  youngeU  oweth  to  the  eldcil.  Dune/day. 

PARAGE,  paragtum.^  Equality  of  name,  blood,  or 
dignity;  but  more  elpecially  of  laiiJ,  in  the  partition  of 
an  inheritance  between  coheirs  :  hence  comes  lo  difpa- 
ragc  and  dilpata';emeni.  Co.  hut.  166.  Paragium  was 
alfo  communiy  taken  for  the  equal  condition  betwixt 
two  parties,  to  be  contradcd  in  marriage  ;  for  the  old 
laws  did  flri^ly  provide,  that  young  heirs  fhould  be  dif- 
pofcd  in  matrimony  cmm  paragiv,  with  perfoni  of  equal 
birth  and  fortune,  /.w  di/paragaiiene.  See  title  Tenurt. 

PARAMnUXT,  From  the  French  par,  i.  e.  p^r  and 
mzTittr,  afccndere.]  Signihei  in  our  law  ihc  highell  lord 
of  the  fee,  of  lands,  tenements,  or  hereditaments.  F.  A'.  B. 
13$. —  As  there  maybe  a  lord  mefne,  wheie  lands  are 
held  of  an  inferior  lord,  who  holds  them  of  a  fuperior 
under  certain  fervices ;  fo  this  fuperior  lord  is  lord  Para- 
mount :  and  all  honours,  which  have  manors  under  them, 
have  lords  Paramount.  The  King  is  faid  to  be  chief 
lord,  or  lord  Paramount  of  all  the  lands  in  the  kingdom. 
C«.  Litt.  I.  See  tiUe  Tmurfj. 

PARAPH  ARN  ALIA,  or  PARAPHERNALIA, 
ftom  the  Greti  Uai J  t  Pra-ur^  and  <l>(^.ii  Doi.]  Thofe 
goods  which  a  wife  is  entitled  to  [jicum fert]  over  and 
above  her  dower  or  jointure,  after  her  huniand's  death. 
See  title  Baron  and  Fetm  IV.  7. 

PARASITUS,  A  domeftic  fcrvant.  Blount. 

PARAVAIL, //r-rt-yii/Zf.]  Tenant  Paravail  is  the 
lowell  tenant  of  the  fee,  or  he  who  is  immediate  tenant 
to  one  who  holdc:h  ovcrof  another;  and  he  is  called  tenant 
Paravailf  bec^zufe  it  is  prefumcd  he  hath  profit  and  avail 
by  (he  land.  F.X.B,  135:  2  laji.  296:  9  Kcp,  See 
tide  TtMnre. 

PARCELLA  TERR-^,  A  parcel  of  land;  ufcd  in 
foroe  ancient  charters. 

PARCEL-MAKKRS,  Two  oftcers  in  the  Exche- 
quer that  make  the  Parcels  of  the  efcheators*  accounts, 
u  lierein  they  charge  them  with  every  thing  they  have 
levied  for  the  King's  ufe  within  the  time  of  their  being 
in  u£cc.  and  deliver  the  fame  to  the  auditors  to  make 
up  their  accounts  thcrewiih.  Prailut  Fx^hi-  99. 

PARCENERS, 

Quasi  PsrtilUn;  \,  e.  rem  ia  panelUs  diifidtniet  ] 
Perlon«  holding  lands  in  copartner lliip,  and  who  may  be 
compelled  to  make  dtvilion.  Sec  Lift.  ^  241.  Thcfc  are 
of  two  fons  ;  'uiz.  Parceners  according  lo  the  courfe  of 
the  Common  Law  ;  and  Parceners  according  to  cttAom. 


I,  0/  ffje  KatMte  ef  an  EJfate  in  Pantnasy,  n 

Cepareeiuuy. 

JI.  How  fucb  Ejlait  may  he  purttd  cr  di£ilved,  ^d 
tht  CerfequfHces  thtreof. 

I. pAacissHsby  the  Common  Law,are  wherea  man 
or  woman  feifed  of  lands  or  teiKments  in  fee-fimpleor  fee- 
tail  hath  00  ifl~uc  but  daughters,  and  dieth,  and  the  tene- 
ments delccnd  to  fuch  daughters,  who  enter  into  the 
lands  JefcetHlcd  to  chem,  then  they  are  called  Parcener^ 
and  are  but  as  one  heir  to  their  ancedor ;  and  they  are 
termed  Parceners,  bccaufe  by  the  writ  dt  partitiont fa» 
cundd  the  law  will  conftrain  them  to  make  partition ; 
though  they  may  do  it  by  confent,  \£c.  Lit/.i^j: 
1  In/l.  164.  And  itaman  feiledof  lands  in  fee*fimple,  or 
in  uil,  dicih  without  any  ifl'ue  of  his  body  begotten, 
and  the  lands  dcfcend  to  the  litters,  they  allb  are  Par- 
ceners }  and  in  the  fame  manner  where  he  hath  no  fiAers* 
but  the  lands  defcend  to  his  aunts,  or  o^her  females  of 
kin  in  equal  degree,  they  arc  alfo  P.irceners ;  but  where 
a  peribn  hath  but  one  daughter,  fhe  lhall  not  be  called 
Parcener,  but  daughter  and  heir,  (Sc.  Litt*  (  242. 

If  a  man  hath  )Smt  two  daughccr.-^.  and  the  eldeft  hath 
ifTue  divers  (bns  and  daughters,  and  the  youngeft  hatii 
iOue  divers  daughters  ;  the  cldcd  fon  of  theeldftl  daugh- 
ter lhall  not  inherit  alone,  but  all  the  daughters  of  the 
youngell  fliall  inherit,  and  the  etdeft  fun  is  coparcener 
with  the  daughters  of  the  youngell  filler,  and  AaU  have 
one  moiety,  his  mother's  part;  fo  that  men  de* 
fcending  of  daughters  m  ly  be  Parceners  as  well  at  wo- 
men, and  (halt  jointly  plead  and  be  impleaded,  iSc, 
1  JnJJ.  164.  None  are  Parceners  by  the  Common  Law* 
but  either  females,  or  the  heirs  of  females,  who  come 
to  lands  or  tenements  by  defcent.  L:tt.  i^^. 

Parceners  by  cuflom  is,  where  a  perlim  feifed  io  fee- 
fimple,  or  in  fee>tail  of  lands  or  leneraentt  of  the  tenure 
called  gavtlktnJt  hath  iiTue  divers  font,  and  dies ;  fack 
lands  Hull  dcfcend  to  all  the  Tons  as  Parceners  by  the 
cullom,  who  lhall  equally  inherit  and  make  partition  as 
females  do,  and  writ  of  partition  lies  in  this  cafe,  as  be- 
tween females,  l^r.  Lttt.  ^165.  Women  Parceners  make 
but  one  heir,  and  have  but  one  freehold ;  but  between 
themfclves  they  ha\c  in  judgment  of  law  fevcrol  free- 
holds, to  many  purpofes  ;  for  one  of  them  may  enfeoff 
the  other  of  her  part;  and  the  parcenary  is  not  fevered 
by  the  death  of  any  of  them ;  but  if  one  dies*  her  part 
(hall  dcfcend  to  her  iiTue,  ^^r.  1  Inji.  164,  165.  If  one 
Parcener  make  a  feoffment  in  fee  of  her  part,  this  is  a 
fcverance  of  the  coparcenary,  and  fcveral  writs  of  pra- 
(tpi  ihall  lieagainlt  the  other  Parceners  and  the  feoffee, 
t  Jnjl,  16;.  Though  if  two  coparceners  by  deed  alien 
both  their  parts  to  another  in  fee,  rendering  to  them  t«'0» 
and  their  heiri,  a  rent  out  of  the  land,  they  ihall  have  the 
rent  in  courfe  of  parcenary  ;  bccaufe  their  right  in  the 
land  out  of  which  the  rent  is  refervcd  was  in  parcenary. 
IhJ.  i5o. 

if  there  be  two  Parceners,  and  each  of  them  taketh 
hufband,  and  have  iJTur,  and  the  wives  die,  the  parce- 
nary is  divided,  and  here  is  a  partition  in  law.  1  Injh 
160.  Partition  of  lands  held  in  tail,  by  the  death  of  one 
filler  without  iiTue  is  made  void,  and  the  other  fitter  ai 
heir  in  tail  will  be  eutitled  to  the  whole  l.ind,  and  may 
have  writ  of  fcmedon  fthcrc  the  other  Parccoer  hatW 

aliened. 
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Aliened.  Nt^  Kat.  Br.  476.  And  a  writ  of  nuftr  chiit 
lies  for  one  Parcener  deibrced  by  another,  l£t.  f.^JB. 

if  any  Parccneis  or  their  iiTiJes  be  dilTeifed,  ihey  muft 
join  in  an  aflifc  againft  the  diffcifor  i  fo  if  thry  have 
caufe  to  bring  any  action  of  walle,  C'f.  I  Jt^.  951  19S 
Two  Parceners  arc  of  land,  one  enters  a:id  cluim^  titc 
whole,  and  h  diflcifed,  (he  alone  may  maintain  aliife  ; 
but  if  thedifleifin  be  of  rent,  the  other  Parceners  muft 
be  named,  or  the  wTitlltall  ;ibate.  ytni.  Cent,  41,41. 

The  podtHion  of  one  Parcener,  tJft.  of  land,  wiihout 
an  adual  oullcr,  gives  polTenion  to  the  other  of  them. 
Hot.  120  :  Dyer  One  Pnrcener  may  jullify  detain- 
ing the  deeds,  concerning  the  landa,  againll  auot  u. .  a« 
tbcy  belong  to  one  as  wcW  as  f ne  other,  z  XeU.  Ahr.  3  i . 

Parceners  are  to  make  p  irtition  of  the  lands  ue- 
fcended  ;  and  elUtcs  of  coparcenary  at  Common  Law 
are  applicable  only  to  inheritances  :  partition  may  be 
made  between  Parceners  of  inheiilanccj  which  arc  en- 
tire and  dividable,  as  of  an  advort  Ion,  rent-charge,  or 
fuch  like  ;  but  it  is  otherwife  of  mheritances  whicti  are 
not  entire  and  indivitibte,  as  of  a  pifcary,  common  with 
out  number,  or  fuch  uncertain  profits  out  of  lands  ;  for 
in  fuch  cafe  the  eldefl  Parcener  (hall  hai'e  them,  and 
the  others  have  contribution  from  her  out  of  fomc  other 
inheritance  left  by  the  anceflor ;  but  if  there  be  no 
fuch  inheritance,  then  the  eldeft  fhall  have  thefe  uncer- 
uin  protits  for  one  time,  and  the  youngeft  for  another 
time.  /Jyrr  15  ^zzpallW. 

Parceners  cannot  make  partition,  fo  as  for  one  to  have 
the  land  for  one  time,  and  another  for  another,  ^c.  for 
each  is  to  have  her  part  abfolutcly  :  but  if  an  advowfon 
defcend  to  them,  they  may  prcfcot  by  turns ;  and  if 
there  be  a  common,  ^c.  which  may  not  be  divided,  one 
may  have  it  for  one  year,  and  another  for  another  year, 
\£t,  I  Ufi.  164.  ' 

An  advowfon  is  an  entire  thing,  and  yet,  in  effe^l,  the 
fame  may  be  divided  betwixt  Parceners,  for  thiry  may 
prcfent  by  turn?;  and  if  there  be  coparceners  of  an  ad- 
vowfon appendant  to  a  manor,  and  they  make  parti- 
tion of  the  manor,  without  mentioning  the  advowfon, 
the  fame  is  Hill  appendant,  and  they  may  prefent  by 
turns.  3  Rtp.  79.  If  two  Parceners  be  of  3:1  aJvowfon, 
and  they  agree  to  prefent  by  turns,  this  is  a  good  parti- 
tion as  to  die  pofTeilion  ;  but  it  is  not  a  fevcrance  of  the 
ertate  ot  inheritance,  i  Rep.  87.  And  where  there  are 
coparceners  of  an  advowfon,  the  eldeft  hath  piiulege  to 
prcfent  firft  ;  not  in  refpedof  her  perfon,  but  elSate  :  and 
if  one  Parcener  hath  a  rent  granted  to  her  ujCii  a-parti- 
tion  made,  to  make  her  part  equal  with  the  other,  ihc 
may  diftrain  for  the  arrears  of  common  right;  and  fo 
IhaH  the  grantee  of  ihe  rci.t,  bscaufc  it  is  not  annexed  to 
her  perfon  only,  but  to  her  cftaic.  3  Rtp.  32.  Sec p^ji  W. 

In  the  cafe  of  coparceners  of  a  title  of  honour  the 
King  may  direct  which  one  of  them  and  her  ilTue  ftiall 
bear  it;  and  if  the  iffue  of  that  one  become  e-Xtinft, 
it  will  again  be  in  abeyance,  if  there  are  defcendants  of 
more  than  one  filler  remaining.  But  upon  the  failure 
of  the  iflue  of  all,  except  one,  the  defcendattt  of  that  one 
being  the  fole  heir,  wilt  have  a  right  to  claim,  and  to 
a/Tume  the  dignity. 

There  are  inllances  of  a  title,  on  account  of  a  dcfcent 
to  females,  being  dormant,  or  in  abeyance,  for  many 
C€aturies.  Harg.Co.  List.  i6£. 
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Lord  Cakt  fays,  there  is  a  difference  in  an  ofKce  of 
honour,  which  lhalJ  be  executed  by  the  hufband  or  de- 
puty of  the  eldeft.  IhU.  Yet  when  the  office  of  Great 
Chamberlain  had  defcendcd  to  two  fifters.  coheircfTes  of 
the  Duke  of  Jncajitr,  one  of  whom  was  married  to  Fettr 
BurrcH  Elq.  the  Jud^rs  gave  it  aj  iheir  opinion  in  the 
Houfe  of  Lords,  **  that  the  office  belongs  to  both 
fillers;  that  the  hulbard  of  the  eldcll  is  not  ot  right  en- 
titled to  execute  it ;  and  that  both  fillers  may  execute  it 
by  deputy,  to  be  approved  of  by  them  ;  fuch  deputy  not 
being  of  a  degree  inferior  to  a  knight,  and  to  be  ap- 
proved of  by  the  King."  See  Bm,  P.  C. 

The  pTbptrtks  of  Parceners  arc  in  (ome  refpc^ls  like 
thofe  of  joint-tenants;  they  having  the  fcime  unities  of 
inttr/ft,  title,  and  pojftjpen.  They  may  fuc  and  be  fued 
jointly  for  matter^  relating  to  their  own  lands.  Co. 
Litt.  164.  And  the  entry  of  one  of  them  lhall  in  fome 
cafes  enure  as  the  entry  of  them  all.  Co.  Ltit.  11^8,245. 
They  cannot  have  an  aiflion  of  trefpafs  againll  each  iithcr; 
but  they  dift'cr  from  joint- tenants,  in  that  that  they  are 
alfo  excluded  from  maintaining  ao  a^ion  of  waAe» 
z/fl/?.  403;  for  coparceners  could  at  all  limes  put  a 
Hop  to  any  walle  by  writ  of  partition  ;  but  till  the  llarott 
of  Httt.  8,  joint-tenants  had  no  fuch  power.  See  title- 
Jtint'ttnants, 

Parceners  alfo  differ  materially  from  joint-tenants  in 
four  other  points:  1.  They  always  claim  by  defcent» 
whereas  joint-tenants  always  cUim  by  purchafc.  There- 
fore, if  two  fillers  purchafe  lands,  to  hold  to  them  ami 
their  heirs,  they  are  not  Parceners  but  joint- tenants. 
Liu.  %  254.  And  hence  it  Ukcwifc  follows,  that  no  landa 
can  be  held  in  coparcenary  but  cflates  of  inheritance, 
which  are  of  a  defcendible  nature ;  whereas  not  only 
cflaics  in  fee  and  in  tail,  but  for  life  or  years,  may  be 
held  in  joint-tenancy. 

2.  There  is  no  unity  of  time  neceflary  to  an  elhtte  in 
coparcenary  :  for  if  a  man  hath  two  daughters,  ta 
whom  his  cllatc  delccnds  in  coparcenary,  and  one  dies 
before  the  other,  the  furviving  daughter  and  the  heir  of 
the  other,  or  when  both  are  dead,  their  two  heirs  are 
Hill  Parceners  ;  the  ellatc  vefiing  in  them  each  at  differ- 
ent times,  though  it  be  the  fame  quantity  of  intcieft,  and 
held  by  the  fame  title.  CV.  Litt.  164,  174. 

3.  Parceners,  though  they  have  an  have  not 
an  enttrtty  of  interell .  They  are  properly  entitled  each  to 
the  whole  of  a  diftin£l  moiety,  Co.  Litt,  163,  4,;  and  of 
courfc  there  is  no  jus  aerre/cttnit,OT  furvivorftiip,  between 
thtni,  for  each  part  defccnds  fevcrally  to  their  rcfpec- 
live  heirs,  though  the  unity  of  polfeffion  continues ;  and' 
as  long  as  the  lands  continue  in  a  courlr  of  defcent,  and 
united  in  polTeHion,  fo  long  arc  the  tenants  therein,  whe* 
ihi-r  male  or  female,  called  Parceners.  Cut  if  the  pof- 
felTion  be  once  fevered  by  partition,  they  are  no  longer 
Parceners,  but  tenants  in  fcveraliy  ;  or  if  one  Parcener 
alienes  her  fhare,  though  no  partition  be  made,  then  no 
longer  are  the  lands  held  in  ceparceHotyf  hxiX.  in  common^ 
Lilt.  %  309  :  and  £ee  zComm.  c  is./.  iSy*  3. 

IL  Pa RTiT ion,  between  Parceners,  may  be  made 
four  ways  :  -viz.  Firflt  When  they  themfelves  divide  the 
lands  equally  into  as  many  parts,  as  there  are  Parceners, 
and  each  choofcs  one  (hare  or  part,  the  cideft  firft,  and 
faone  after  another,  ^r. 
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SecmM/,  When  diey  agree  to  choofe  certain  friends  to 
luakcdwilion  for  them. 

TbirMy,  Partition  by  drawing  lots,  where  having  di- 
vide<i  the  lands  into  ati  nnany  parts  as  there  are  Parceners, 
and  written  every  part  in  a  diftinft  fcroll,  being  wrapt 
up*  they  c;ich  draw  one. 

And /o.fT/A/ji,  Partition  by  writ  parrithne  fadtndat 
which  is  by  compulfion,  where  fomc  agree  to  partition, 
and  others  do  not ;  snd  when  judgment  is  given  on  a 
writ  of  partition,  it  is  that  the  Shcri^  fhall  gotot!ic  land, 
and  by  the  oaths  of  twelve  men  make  partition  between 
the  parties,  to  hold  tothcra  in  leveraliy,  without  any  men- 
lion  of  preTcrcnce  to  the  cldcft  fiftcr,  SjV.  Lilt.  z\% : 
1  Inji.  164,.  But  if  there  be  a  capital  mcfTjagc  on  the 
land  (0  be  divided,  the  Sheriff  muft  allot  chat  wholly  to 
the  eldeil  oj  the  Parceners  1  InJ/.  i6z.  The  partition, 
made  and  delivered  by  the  Sheriff  and  jurors,  ought  to 
be  returned  into  Court  under  ihc  fcal  of  the  Sheriff,  ind 
the  tcaU  of  the  twelve  jurors ;  for  the  words  of  the  judi- 
cial writ  of  partition,  which  command  the  Sheritf  to 
make  partition,  arc  JJ'uir.piis  tecum  Hucdcim,  tt  par- 
titicstm  xmU  fart  facias  jujHciariis,  CfV.  j'ub  fgtV.o  luo  et 
Jigillu  eerum  per  quornm  facramtntum  partiiicnem  itliun  ft- 
<ertSt  &c.  If  pariition  be  made  by  force  of  the  King's 
writ,  aiiH  judgment  thereof  given,  it  Ihall  be  binding  to 
all  parties  becaufe  it  is  made  by  the  Sheriff,  by  the  oath 
of  iwc'vr  men,  by  authority  of  law;  and  the  judgment 
iS(  that  the  partition  fhall  remain  Arm  and  Hablc  for  ever. 
1  Injl.  171. 

Blacifiont  fays,  there  arc  many  methods  of  making 
partition,  four  of  which  are  by  confent,and  one  by  com- 
pulfion ;  CO  which  laitcr  may  now  be  added,  or  indeed 
for  which  may  be  fubflitutcd,  the  proceedings  in  a  Court 
of  equity  to  obtain  a  decree  for  partition.  See  this  Dic- 
tionary, title  Joinr-itnants  III.  2. 

The  four  modes  of  partition  by  confunt  arc  thus  ftated 
by  BlackJioTU  :  The  6rll  is,  where  they  agree  10  divide 
the  lands  into  equal  parts  in  feveralty,  and  that  each 
ftiall  have  fuch  a  determinate  part.  The  fecond  is, 
when  they  agree  to  choofc  fome  friend  10  make  partition 
for  them,  and  then  the  fillers  (hall  choofe  each  of  them 
her  part,  according  to  fcniorily  of  age  ;  or  othcrwifc,  as 
fliail  be  agreed.  The  privilcec  of  feniority  is  in  this  cafe 
perfonai ;  for  if  the  cidcll  filler  be  dead,  her  ifTue  ihvM 
not  choolc  lirfi,  but  the  rtexx.  fiiler.  But  if  an  advowfon 
defccnd  in  coparcenary,  and  the  fiflerj  catinot  agree  in 
the  prefcntation,  the  cldcfl  and  her  iflue,  nay,  her  huf- 
band,  or  bcr  afligns,  (hall  prcTent  alone,  before  the 
younger.  Co.  Liif.  166:  ;  Rep.  21.  And  the  reafon 
given  is,  that  the  fc>rmcr  priviUgc,  of  priority  in  choice 
upon  a  division,  arifes  from  an  a(^  of  her  own,  the  agree- 
ment to  make  partition,  and  therefore  is  merclyper- 
fonat ;  the  latter,  of  prefenting  to  the  living,  arifes  from 
the  ail  of  law,  and  is  annexed  not  only  to  her  perfon, 
but  to  her  citate  a'fo.  [It  has  been  doubttd  whether 
the.graoiec  of  the  eldcft  fiftcr  (hall  have  the  firll  and  (o!c 
prefcntation  after  her  death.  Harg.Co-  L:.f.  16O.  But  it 
was  excrefily  determined  in  favour  of  fuch  a  grantee,  in 
1  i^f/.  340  ]  A  third  method  of  partition  is  where  the 
elded  d  vides,  and  then  Ihe  Oiall  chocfe  lalt ;  for  the 
rule  i-(  law  \i,cujusi/i  Jtvijio  aiitr.ut  tji  tU^io.  The 
fourth  n  cthod  is,  where  the  iiilers  agree  to  cafl  lots  for 
thcif  ihares. 


But  there  are  Tome  diings  which  are  in  their  nature 
impartible.  The  manfion-houfc,  common  of  eftovers, 
common  of  pifcary  uncertain,  or  any  other  common 
without  Ri^it,  fhall  not  be  divided  ;  but  the  ejdeft  fiflcr. 
if  (he  pleafcs,  ihall  have  them,  and  make  the  others  a 
reafonablc  fatisfaftion  in  other  parts  of  tlie  inheritance  ; 
or  if  that  cannot  be,  then  they  fhall  have  the  profit  of 
the  thing  bv  turns  in  the  fame  manner  as  they  take  the 
advowfoii.  Cff. /./>/.  164,  165. 

There  is  yri  another  confideration  attending  the  eftate 
in  coparc<'n-'.ry  ;  that  if  one  of  the  daughters  has  had  an 
ellatc  given  with  her  in  frankmarriage  by  her  anceftor, 
(which  is  a  fpccics  of  cllate-tail,  freely  given  by  a  Re- 
lation for  .advancement  of  his  kinfwoman  in  marriage,) 
in  this  cafe,  if  lands  defcend  from  the  /ami  anceflor  to 
her  and  her  fillers,  in  fee-fimple,  fhe  or  her  heirs  fhall 
have  no  fhareor  them,  unlefs  they  will  agree  to  divide  the 
lands  fo  given  in  frankmarriage  in  equai  proportion  with 
the  rcfl  of  the  lands  defcending.  Bra:t.  I.  2.  c,  34:  Litt, 
%  266—273.  This  is  der.oniinaied  bringing  the  lauds  into 
hct{h-pot;  Britto/i^  c.  which  term /,/f//f/cfl,  §267,8, 
thus  explains  :  "  It  feemcth  ihat  ihi;  word  hach-pct 
is,  in  Englijb,  a  pudding  ;  for  in  a  pu>^tling  is  not  com- 
monly put  one  thing  alone,  but  one  tnug  with  other 
things  together.'*  By  this  houfewifely  me.::  ■I'or  our 
anceltors  meant  to  inform  us,  that  the  land^^  btrh  thofe 
given  in  frankmarriage  and  thofe  defce-iding  !■<  fee- 
fVmple,  fhould  be  mixed  and  blended  together,  and  thea 
divided  in  equal  proportions  amimg  all  the  daughters. 
But  this  was  left  to  the  choice  of  the  donee  in  frar  kmar- 
riage  ;  and  if  fhe  did  not  choofe  to  put  her  lands  into 
hotch-pot,  fhe  was  prefumed  to  be  fofficiently  pro- 
vided for,  and  the  reft  of  the  inheritance  was  divided 
among  her  other  fifters.  The  law  of  hott.h-pot  took 
pl.tce  then  only,  when  the  other  la.nds  defcending  from 
the  anceftor  were  fec-fimpic  ;  for  if  they  defcended  in 
tail,  the  donee  in  frankmarriage  was  entitled  to  her 
fhare,  without  bringing  her  lands  fo  given  into  hotch- 
pot. Lit:.  §  274.  And  the  reafon  is,  becaufe  lands  de- 
fcending in  ft.e-rimplc  are  diilributed  by  the  policy  of 
law,  for  the  m;iintcnance  of  all  the  daughrer*,  and  if  one 
has  a  fuflicient  prcvifion  out  of  the  fame  inheritance 
equal  to  the  refl,  iris  not  reafonablc  that  fhe  fhould  have 
more  ;  butlands  defcending  in  t.Vd  are  not  ditlributed  by 
the  operation  of  the  law,  but  by  the  dcfignation  of  the 
giver,  per  formam  doni  ;  it  matters  not  therefore  how  un- 
equal this  ditlribution  may  be.  Alfo  no  lands  but  fuch 
as  are  given  in  frankmarriage  fhall  be  brought  into 
hotch-pot,  for  no  others  are  looked  upon  in  law  as 
given  for  the  advancement  of  the  woman,  or  by  way  of 
m;trriage  portion.  Litt.  §  275.  And  thercfore,as  gifts  in 
frankmarriage  are  fallen  iuto  difufc,  the  law  of  hotch- 
pot would  not  now  deferve  much  notice,  had  not  this 
meihrd  of  divifion  been  revived  and  copied  by  the  fta- 
lutf  for  diflribmioQ  of  perfonai  eftatcs.  Sec  this  Dic- 
tionary, title  Exiiuttr  V.  9. 

The  ellate  in  coparcenary  may  be  di/ohed,  either  by 
partition,  which  difunitcs  the  poflVflion ;  by  alienation  of 
one  Parcener,  which  difumies  the  title,  and  may  dif- 
unite  the  intcrclt ;  or  by  the  whole  at  lall  defcending  to 
and  verting  in  one  fingle  perfon,  which  brings  it  to  an 
eflate  in  fcvcralty.  See  2  Comm.  r.  12.  p.  189,  £sV. 

In  a  writ  of  partition,  the  judgment  was  quod  parttth 
fat  i  and  before  it  was  executed  by  iho  Sheriff,  a  writ 
I  of 
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of  error  was  brought ;  and  it  was  adjudged  that  a  writ  of 
error  doth  not  tie  upon  this  firll  judgment^  bccaufe  this 
is  not  like  other  aliens,  where  error  lies  before  the  ha- 
htre  fucias  ftifsnam  is  returned,  and  the  judgment  is  final ; 
but  it  is  not  foin  this  cafe,  as  there  mu(t  be  another  judg- 
menti  /.  e.  quod  parfttio  jlohiUs  nancM,  which  cannot  be 
till  the  partition  is  made,  and  returned  by  the  Sheriff. 
Hetlrf  36  :  Oyer  67. 

If  there  arc  two  Parceners  oF  a  ffia/rfff,  and,  on  par- 
tition made, each  hath  dcmefnesand  fervices  allotted;  in 
this  cafe  each  is  faid  to  have  a  manor,  i  Lron.  26  : 
Da'v.i  61.  A  partition  may  not  be  inadcof  franchifes,  as 
goods  of  felons,  waifsj  cftrays,  L^c,  which  are  cafual. 
5  3- 

Where  two  peHons  hold  lands  firo  imiivi/h,  and  one 
would  have  his  part  in  fcveralty,  and  the  other  refufi-th 
to  make  partition  by  deed  ;  there  the  writ  tie  f^arttttcnt 
Jadtnda  lies  againft  him  who  rcfufes,  dircdcd  to  the  She- 
riif ;  and  he  muft  ix  fre/etit  when  the  partition  is  made  ; 
and  if  it  is  objected  belorc  the  return  of  the  writ,  that  he 
was  not  prcfent,  he  may  be  examined  by  the  Court;  I 
but  after  the  writ  is  returned  and  hled»  it  is  too  late. 
Ct  a-  BUz.  9. 

A  writ  of  partition  was  taken  forth,  and  the  Sheriff 
made  partition,  but  wai  not  upon  the  hnd  ;  and  on  mo- 
lion  that  the  return  might  not  be  Bird,  but  that  a  nrw 
writ  might  be  awarded,  bccaufe  the  Sheriff  was  not  on  the 
land,  the  Court  fl aid  the  filing,  and  on  examining  the 
Sheriff,  ordered  a  new  writ.  Cra.  Car.  9,  10. 

On  writ  of  partition  to  the  Shcrijf  to  make  partition  of 
lands,  part  of  the  landc  were  atloiicd  to  one,  and  the 
jury  xvould  not  alfifl  the  SberifTto  ma^e  partition  of  the 
Other  part ;  which  appearing  on  the  return  of  the  writ, 
the  Court  was  moved  for  an  attachmcrt  againft  the  jury, 
and  a  new  writ  to  the  ShcrtfT.  GsS.  265.  Partition  was 
brought  by  tenant  in  fee  of  one  moiety,  againfl  tenant 
for  htcof  the  other  moiety,  on  the JIat.  32  Htn.  8.  c.  32. 
And  though  il  ha^i  been  rcfolvcd,  if  partition  be  made 
between  one  who  hath  an  cHate  of  inheritance,  and  an- 
other who  hath  a  particular  e^Mc  fur  life  ;  that  the  writ 
ought  to  be  framed  upon  the  flatutc,  and  to  be  made 
fpccinl,  felting  forih  the  particular  eflatc :  yet  it  was 
held  to  be  good  where  the  writ  was  general.  QoUJb.  %\  : 
ztut'w.  101;. 

By  ^af.  8  9  If^.  3.  c.  31,  a  partition  may  be 
made  of  any  ellate  of  freehold,  or  for  term  of  ycari, 
i^c.  of  manors,  lands,  tenements,  and  hereditaments 
whereof  the  partition  is  demanded;  and  if  after  procefs 
of  Jtcnt  returned  upon  a  writ  of  partition,  and  affidavit 
of  noticL*  given  of  the  writ  to  the  tenant  to  the  a^ion,  ' 
and  a  copy  left  with  the  tenant  in  poffefHon  at  leafl  forty 
days  before  the  return  of  the  faid  tsC  there  be  no 
appearance  entered  in  fifteen  days  ;  the  demandant  hav- 
ing entered  his  declaration,  the  Court  may  give  judg- 
ment  by  default,  and  award  a  writ  to  make  partition, 
whereby  the  demandant's  part  or  purpart  will  be  fet  out 
fcverally  ;  which  writ  being  executed  alter  eight  days'  no- 
tice, and  returned,  and  thereupon  final  judgment  entered, 
fliall  conclude  ail  pcrfms,  is':.  But  the  Court  may  fuf- 
pcnd  or  fct  afide  the  judgment,  if  the  party  concerned 
move  the  Court  in  a  year,  and  (hew  good  matter  in  bar. 
And  by  this  flatute,  if  the  High  Sheriff,  by  reafon  of  dif- 
tAnce,  tS/c.  coJtmt  h  pre/tnt  at  the  execution  of  any  judg- 
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ment  in  partition,  then  the  UnderQieriff  in  tit  pn/entt  «/ 
itvo  jufiiits  of  prnct  of  tht  teuniy,  fhall  proceed  to  the 
execution  of  the  writ  by  inquifition, arid  the  High  ShcrlS'is 
to  make  the  return, ti'f.  When  the  partiiion  is  made 
and  rctaraed,  the  perfons  who  were  tenant  of  the  lands 
or  any  part  thereof,  before  divided,  fhall  continue  tenunts 
of  the  lands  they  held  to  the  refpeiiivc  owners,  under 
fuch  conditions  and  rents  at  before ;  and  no  pl>  a  in 
abatement  fhall  be  admitted  or  received  in  any  fail  of 
partition  ;  nor  fhall  the  fame  be  abated  by  the  death  of 
any  tenant,  f^'c. 

In  a  writ  of  partition  the  defendant  pleaded,  that  he 
formerly  brought  writ  of  partition  againfl  the  plaintiff, 
and  had  judgment  to  have  partition  :  and  held  a  good 
pica  ;  but  it  was  a  qucUion,  whether  it  (bould  be  plcadtd 
in  bar  or  abatement,  or  by  way  of  ctloppcl.  Dyer  92. 
No  damages  can  be  recovered  on  a  writ  of  partition, 
though  the  writ  and  declaration  conclude  ad  damnum. 
Httl.  35  :  Noj  143. 

Where  judgment  for  debt  is  had  againll  one  Parcener, 
the  hinds,  i^i-  of  both  may  be  taken  in  execution  ;  and 
the  moiety  undivided  is  to  be  fold,  and  then  the  vendee 
wi'il  be  tenant  in  common  wi-.ti  thr  other  Coparcener  :  if 
the  Sheriff  fcize  only  a  moiety  and  fell  it,  the  other  Par- 
cener will  have  a  right  to  a  moiety  of  that  money.  1  Sulk. 
392.  .'Ml  partitions  ought  to  be  according  to  tlie  <]iia!ity 
and  true  value  of  the  lands,  and  be  equal  in  value  :  but 
if  partition  be  made  by  Parcenfrs  of  full  agc>  and  un- 
married, and  ««-jK»r;>.  it  binds  t!iem  for  ever,  al- 
though value  be  unequal,  if  it  be  made  of  lands  in 
fee  ;  and  if  it  be  of  lands  intaitrd.  it  fhall  bind  the  par- 
tics  thcmfclvcs  for  their  lives,  but  not  their  ifl'ue,  unlcfs  it 
be  equal  :  if  it  be  unequal,  the  iffuc  of  her  who  hath  the 
IcfTer  part,  may,  after  her  dcceafe,  X'Tagree,  and  enter  and 
occupy  in  common  wich  the  aunt ;  alfo  if  any  be  covert, 
it  fhall  bind  the  hufband,  hut  not  the  wife,  or  her  heirs  ; 
or  if  any  be  within  age,  it  fhall  not  bind  the  infant,  but 
fltc  may  at  her  full  age  difagrce,  i^c.  1  Ittj}.  166,  17c  : 
zLil.  Mr.  283.  Though  if  a  wife,  after  coverture,  or 
the  infant  at  her  age,  accept  of  the  unequal  part,  they 
are  concluded  for  ever.  \  laji.  170.  And  where  there  be 
two  Coparceners,  and  one  hath  fcvcn  daughters,  and 
dieih  ;  if  the  other  Parcener  rele.ifeth  to  any  one  of  the 
daughters  her  whole  part,  here,  although  Ihe  to  whom 
the  rcleafe  is  made,  have  not  an  equal  part,  the  rclcale  i< 
good.  Ibtd.  193.  It  hath  been  atijudgti),  that  notwith- 
liarding  a  partition  i:  unequal,  if  it  be  by  writ,  it  can- 
not be  avoided  ;  but  if  it  be  by  deed,  it  may  be  avoided 
by  entry.  1  17I, 

1  f  the  cftatc  of  a  Parcener  be  in  part  cvt^ed,  that  fhall 
defeat  the  whole  partition  ;  partition  implying  a  war- 
ranty and  condition  in  law  to  enter  upon  the  whole  on 
evi^ion,  as  in  cafe  of  e-vchange  of  lands.  1  htfl.  173: 
I  Rep.  87.  And  if  after  partition,  onr  of  the  parts  is  re- 
covered  from  a  Parcener  by  lawful  liilc,  Ihc  fliall  compel 
the  others  to  make  a  new  partition.  C  c.  £//*.  902.  But 
as  to  evi^ion  of  Parceners,  if  one  fell  her  part,  and  then 
the  part  which  the  ether  Parcener  hath,  is  cvidled;  in 
this  caff  flic  who  lofeth  her  par:,  carrot  enter  on  the 
alicrce,  for  by  alienation  the  piivi;y  is  dcllroyed. 
1  Inji.  173.  Among  Parcener*,  a  partition  upon  the 
land  may  be  gcod  without  deed  ;  but  rot  among  joint- 
teoxQls,  b'fi  Djtr  ig,  194.  Sec  lillc  7o/M/-/fh*£r;r/j. 

3B  Form 
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Foit«  of  a  common  Writ  of  Partition. 

GEOR  c . :  ■  '.vfc/  S.  gf-fitiig: 

If  A.  B.  r.  K.  B.  lUt  jht  be 

hi/ore t  Sc<:.  :       ■-  -.  .  .         i  :  ::  Jaiii  A.U.  an^ 

E.B.  tcgethtr  a»J  uttJtvtdtti  oeij  the  marttr  eft  Scc.  with 
the  n/pitrunwicij t  Xiiv/r-'ir  f^r/Tuti.y!,  "v;  mu'ty  tne  a'ovc- 
h-wjtt  twtKijf  gardtnii    !  land,  (u» 

hnadrid  <t:rti  tf  mead<.M. ,  rts  ef  fef' 

turn,  §ne  hundred  acru  (d  at  res  tf 

fuTtLi  and  Ixsth,  and  fu^eazy jijiihr.gi  itnt,  ik!i:o  til  apfur- 
itnxKces  ihe  iiu'-vritaKce  ivb.wh  tvcu  ^"N.  B.  failftr  *f 
tht  faid  A.  B.  and  E.  B.  ^  "  ■'■'■y        /«,  A:c.  the 

fmd  d::h  dtity  far:  be  made  iiin-een 

them,  aeecr.i'i':^  ta  the  /a-..  .  England,  and  un- 

juftlj  Villi  ttat  perKiit  that  m  .;,c.*,  f.i/  //  it  faid:  jind 
have  you  there  the  fummini  and  :b:i  'un:.    If'ttitf/i,  Sec, 

PARCENARY.  The  holding  of  lands  jointly  by  Par- 
cenerst  when  the  common  inhcriunce  i&  not  divided. 
Lift.  56. 

PARCHMENT,  I5  one  of  tiioariiclcj  liable  to*  duty 
of  eicife  ;  and,  in  cafe  of  deeds,  ts'c.  written  on  it,  to 
Aamps.  Sec  Pj/er, 

PARCO  FRACTO,  A  writ  againft  him  who  vio- 
lently breaks  a  pound,  and  takes  out  beafts  from  thence, 
which  for  fomc  ircfpafi  done,  ts'c.  were  lawfully  im- 
pounded, /te^.  Or:g.  166.  Jf  a  fxrn'on  hath  authority  to 
cakcbea.'ls  out  of  the  pound,  if  he  breaks  the  pound  bs- 
fore  he  demands  the  cattle  of  the  keeper  thereof,  and  he 
refufcth  or  interrupts  him  io  the  taking  of  ihem,  (^e, 
the  writ  Pcree  frads  lies.  Dr.  {£  Stud.  112.  Damages 
are  recoverable  in  this  writ;  and  the  party  may  be  pu. 
oiihcd,  as  fur  a  pound- breach  in  the  Court-Iect.  1  IttJJ. 
47  :  F.  .V.  B.  ICO,  The  ivord  parens  was  frequently 
nfed  for  a  pound  to  ccn6nc  trefpaniog  or  Hrayin^  cattle  ; 
whence  f/K/^.-far^  to  iinpound,  :jn/arfA;;0  pounding,  and 
itxparetmeiiiumt  right  of  pounding,  i£e, 

PARDON, 

pARDOKATio;  vcNiA.]  The  remitting  Of  forgiving 
of  an  ofTcDce  committed  a^ainll  ilie  King;  and  is  either 
tx  graliu  Regit t  Or  by  courle  of  law.  Siaundf  PI.  Ccr.  .j,;. 

I'ardon  ex  gnuui  Rtgsj  i»  thjt  which  the  King  affords 
by  virtue  of  his  preroga'Jve.  See  this  Di^io.iary,  title 
^luigej.  Pardon  by  courfc  of  law  is  ihat  which  the  law 
10  equity  affords  for  a  light  ni}encc  ;  as  cafual  homicide, 
when  one  killeth  a  man,  having  no  fuck  meaning.  H^efi. 
Zymbol^par.  2.  title  Izdieimtnlt,  ^  46. 

The  po^er  of  pardoning  offences  is  infeparabiy  inci- 
dent to,  and  is  thcmoft  amiable  prcrogativeof,  the  Crown  ; 
and  this  high  prcrog«ive  the  King  1;  cntrullcd  with 
upon  a  fpEcial  confidence,  th:;c  he  will  fpare  thofe  only 
nhofe  calc,  could  it  have  been  forefcen,  the  law  itfelf 
may  be  prclumcd  willing  to  have  excepted  out  of  its 
general  rules ;  which  the  wirdom  of  man  cmnot  pof- 
fjbly  make  fo  pcrfc^  as  to  futt  every  particular  cafe. 
1  Shsw.  284. 

Anciently  the  right  of  pirdcnlng  offences,  within  cer- 
tain dilfri^s.  was  claimed  by  lords,  who  had  Jura  regalia 
by  ancient  grants  from  the  Crovvn,  or  by  prefcription. 
But  hyjat.  27  //.  8.  cap.  24,  it  wai  enaded,  "  That  no 
pctfon  (hall  have  power  to  pardon  any  trcafons  or  fclo- 
nir9i  nor  any  acceflarici,  nor  outlawries;  bot  tliat  the 
King  Ihall  have  the  aothoiity  thereof,  united  to  the 


Crown  Off  this  realm,  at  of  right  it  appertaincth."  C^. 
Lift.  114:5  In^.  233.  And  this  power  belongs  only  to  a 
King  de  faJo,  and  not  to  a  King  de Jure,  during  the  term 
of  ul'urpation.  Bro,  Abr.  title  Ctstwher  de  Purden  zz. 

The  power  of  pardoning  offences  is  ftatcd  by  Black' 
fone  to  be  one  of  the  great  advantages  of  Monarchy  in 
general,  above  every  other  form  of  government ;  and 
which  cannot  fubfift  in  Democracies.  It>  uiility  and  ne- 
ccJTity  arc  defended  by  him,  on  all  thole  principles 
which  do  honour  to  human  nature.  Sec  ^dmm.  c.  31. 
/•  30'  7* 

i\c  then  proceeds  to  corfider  Pardons  under  the  fol- 
lowing heads ;  a  diAributiou  here  followed,  as  moA  coo- 
vcnient : 

I.  Tht  OhJeS  if  P.vrdon  ;  that  is,  ia  nvhat  Cafet, 
and far  nbm  OJemei,  a'Pard-fa  may  be  granted; 
9r  me. 

11.  The  Manner  9f  pardsningl  wherein  hew  far  a 
Pardeu  is  gratitable  e/'  cemmcn  Right ;  and 
what  If'crds  Ofeatts  may  he  pardoned, 

III.  The  Method  ef  allowing  a  Pardon* 

IV.  Tht  Iff  a  offuch  Pardon  when  allowed, 

I.  The  King  may  pardon  all  offences  merely  agalnft 
the  Crown,  or  the  Public ;  eicepting,  1  ;  That,  to  pre- 
fervc  the  liberty  of  the  Sobjcfl,  the  committing  any  man 
to  prifou  out  of  the  realm  is  by  the  hahtas-corpus  2C\,Jiii!. 
31  Car.  z.  e.  2,  made  a  prtrmunrrt,  unpardonable  even  by 
the  King.  Nor,  z  ;  can  the  King  pardon,  where  private 
jufiice  is  principally  concerned  in  the  prcfecution  of  of- 
fenders :  **  Kon  p^teji  rex  gretia/r.  facire  turn  :rjarid  tt 
damns  alierufn.'*  3  fnfl.  236.  TJicrcforc  in  Criminal  ap- 
peals of  all  kinds  (which  are  the  fuit,  not  of  the  King, 
but  of  the  party  injured,)  the  profccutor  may  releale, 
but  the  King  canno:  pardon.  Jl?id.  237.  Neither  can  he 
pardon  a  common  nutance,  while  it  remains  unrcdtcncd, 
or  fu  as  to  prevent  an  abatement  of  it ;  though  after- 
wards he  may  remit  the  fine;  becaufe  though  the  pro- 
fccution  is  vcfted  in  the  King  to  avoid  muhipticiiy  of 
fuits.  yet,  during  its  conunuar.ce,  this  offence  favours 
more  of  the  nature  of  a  private  injury  to  each  indi- 
vidual io  the  neighbourhood,  than  of  a  puf'hc  wrong. 
2  Ila^vi.  P.  C.  e.  37.  S  33'  Neithcr.lalUy.can  the  King 
pardon  an  offence  againll  a  popular  or  penal  (latute,  after 
information  brought  ;  for  thereby  the  informer  hath  ac- 
quired a  private  property  in  his  part  of  the  penalty. 

3V.338. 

There  IS  alfo  a  redridion  of  a  peculiar  nature,  that 
affcfls  the  prerogative  of  pardoning,  in  cafe  of  pariia- 
mentJry  impeachments;  'viz.  that  the  King's  Pardon 
cannot  be phadtd  to  any  fuch  impeachment,  fo  as  to  im- 
pede the  inquiry,  and  Aop  the  profecotion  of  great  and 
notorious  oticndcrs.  Therefore  when,  in  the  reign  of 
Charles  II.  the  Earl  of  Du.tby  was  impeached  byiheHoufe 
of  Commons  of  high  trcafon,  and  other  mifdcmcanors, 
itnd  pleaded  the  King's  Pardon  in  bar  of  the  fame,  the 
Commons  alleged,  "  that  there  was  no  precedent,  that 
ever  any  Pardon  was  granted  to  any  perfon  impeached 
by  the  Commons  of  high  treafon,  or  other  crimes  de» 
ptnJing  the  inptachmenti'*  utd  thereupon  refotved,  **  that 
the  Pardon  fo  pleaded  was  illegal  and  void  ;  and  ought 
not  to  be  allowed  in  her  of  uie  impeachment  of  the 
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Commons  of  f/f/nW;"  for  which  refolution  they  af- 
figncJ  this  reafonto  thcHoufcof  Lords;**  that  the  felting 
up  a  Pardon  to  be  a  inr  of  an  impeachment,  defeats  the 
whoL*  ufc  and  ciTeft  of  impeachments ;  for  OioulJ  thij 
point  be  admitted,  or  (land  doubted,  it  would  totally  dif- 
courage-thc  exhibiting  any  for  the  future  ;  %vhercby  the 
chief  inUilution  for  the  prefcrvacion  of  the  Government 
would  be  deftroycd."  Com.  Journ,  zSib  Af>r.  1679: 
5  May  1679  :  26  May  1C79.  6oon  after  the  Revolution 
the  Commons  renewed  the  fame  claim,  and  voUii, 
*•  ihnt  a  Pardon  15  not  pUadable  in  bar  of  an  impeach- 
ment." And  at  length  it  was  cnadlcd  by  the  of 
Settlement,  flat.  \%  iS  1  ?  //"".  3.  r.  2,  "  that  no  Pardon 
under  the  great  fcal  of  En^lnttdt  ftial!  be  plauiable  to  an 
Impeachment  by  the  Commons  in  P.ir!i2ment."  But, 
after  the  impeachment  has  been  fulemnly  heard  and  de- 
termined, it  is  not  undciftood  that  the  King'*  royal 
grace  Is  farther  rcftraincd  or  abridged ;  for,  after  ihc 
impeachment  and  attainder  of  the  fix  rebel  lords  in 
171 5,  three  of  them  were  from  time  to  time  rcpiieved 
by  tt.c  Crown,  and  at  length  received  the  beneiit  of  the 
King's  moll  gracioui  Paroon  ;  and  a  remarkable  record 
is  cited  by  Mr.  Chnjiian,  Rot.  Pari.  50  J?.  3.  n.  i8ti ;  in 
which  it  is  ancrted  by  the  King,  and  acknowledged  by 
the  Commons,  that  the  King'i>  prerogative,  to  pardon  rie- 
Jinqueni*  eon'vuicd  on  impeachment,  is  an  ancient  as  the 
Contlituiion  itfelf. 

It  is  laid  down  in  general,  that  the  King  may  pardon 
any  ofi'ence,  fo  far  as  the  public  is  concerned  in  it,  after 
it  IS  over,  confequcntly  may  prevent  a  popular  aftion  on 
a  llatute,  by  pardoning  the  offence  bclcre  the  fult  is 
commenced  ;  but  it  feem;,  that  he  cannot  wholly  pardon 
3  public  nufance,  while  it  continues  fuch,  becaufe  ftich 
Pardon  would  take  away  the  only  means  of  compelling 
a  redrcfs;  yet  it  is  fiid,  that  fuch  a  Parvion  will  fave 
the  party  from  any  fine,  to  the  time  of  ilic  Pardon. 
PlirwJ.  487  :  Kulw.  134:  12  Co.  29,  30  ;  j/jy?.  237: 
^''"S^-  333- 

It  feems  agreed,  that  the  King  can  by  no  previous 
licence.  Pardon,  or  difpenfation,  make  an  olFcncc 
mjhuhte,  which  is  malum  in  j'e  ;  as  being  either  againrt 
the  law  of  nature,  or  fo  far  againft  the  public  good  as  10 
be  indiftable  at  Common  Liw  ;  and  that  a  grant  of 
this  kind,  tending  to  encourage  the  doing  of  evil,  which 
it  is  the  chief  end  of  government  to  prevent,  is  againll 
the  common  good,  therefore  void.  Uaf.  75  :  5  Ca.  35  : 
120.29:  i^Uez  Uaiuk,  P.C.c.^j:  iH.y.  15./-/.  30. 

Where  a  thing,  in  its  own  nature  lawful,  was  made  un- 
lawful by  Parllnment,  ii  was  formerly  taken  as  a  general 
rule,  that  the  K;ng  might  difpcnfe  with  it,  as  to  a  parti- 
cular time  or  place,  or  perfoo,  fo  farab  ilic  public  was 
concerned  in  it;  unlcfs  fuch  difpenfailon  could  not  but 
be  attended  with  an  inconvenience,  as  the  introducing  a 
monopoly  ;  or  frullrating  the  end  for  which  the  1-iw  was 
made;  as  the  liccnfing  a  particular  pcrfan  to  inipoit  fo- 
reign cards  or  wine*,  ti  c  in  which  cafe  it  was  commonly 
taken  to  be  void ;  alfo,  where  a  flaiutc  gave  a  parti- 
cular intcrefl,  or  right  of  action  to  the  party  grieved,  it 
was  ahvays  agreed,  thai  no  charter  from  the  Klnjr,  could 
bar  the  rightof  the  party,  grounded  on  fuch  tli:ute ;  alfo 
where  a  flatuie  was  cxprefs,  that  the  King's  charter 
againft  the  purport  of  it,  though  with  the  chofe  of  «a* 
ff^^flWK,  Ihnuld  be  void ;  it  fecms  10  have  been  always 
generally  agreed,  that  regularly  no  fjch  claufc  could 
difpcnfe  with  it.  2  IJawk.  P.  C,  c  37.  §  28. 


It  feems  to  have  been  agreed,  that  no  difpcnfation  of 
aj>y  ftatnte,  except  the  fiatutes  of  mortmain,  was  of  any 
force  wilhoi't  a  claufe  of  nen  chflartu^  neither  is  fuch 
clavife  now  of  any  effeft,  for  it  is  declared  and  enaifled 
hy Jlat.  I  Isi  M.  fi.  z.  c.  2,  that  no  difpenfation  by 
nsn  ebjlantt  of  or  to  any  ftaiute,  or  any  part  thereof,  be 
allowed  ;  but  that  the  fame  lhall  be  held  void,  except  a 
dirpenfatioii  be  allowed  in  fuch  ftutute;  but  it  is  pro- 
vided, that  no  charter,  grani^  or  Pardon,  granted  before 
the  23d  of  OBcbtr  1699,  lhaJI  be  any  ways  invalidated 
by  that  afl,  but  that  the  fame  (hall  be  and  remain  of  the 
fame  force,  and  no  other,  as  if  the  faid  aft  had  never 
been  made.  See  this  Didionary,  titles  King  V.  5: 
Non  objlan.-e. 

The  King  cannot  by  any  charter  bar  any  right  of  en- 
try uraflion,  real  or  perfonal,  on  contraft,  or  for  wrong 
done,  or  any  Ii:gal  intereft,  or  benefit  before  veiled  in 
the^ubjca;  therefore  i:  feems  clear,  that  he  cannot 
bar  any  action  on  a  ftaiute  by  the  party  grieved,  nor  even 
a  popular  aftion  commenced  before  his  Pardon,  nor  a  re- 
cogni2ance  for  the  peace  before  it  is  forfeited.  Pkwd. 
^"iy:  z  Roll.  Mr.  Cro.Car.  199:  /f«/w.  13+: 

Meor,  863. 

Neither  can  the  King  pardon  an  appeal,  except  only 
where  it  is  carried  on  at  his  fuit,  after  a  nonfuit  of  the 
party  ;  therefore  if  a  perfon  attainted,  on  an  appeal  car- 
ried on  at  the  fuU  of  the  party,  get  the  King's  Pardon, 
he  muft  fue  a  j'cire  fatias  againft  the  appellant,  before 
the  Pardon  ihall  be  allowed.  And  if  the  appellant  ap- 
pear on  ihe_/;7/v  facias,  he  may  pray  execution  notwiiu- 
ftanding  the  Pardon ;  but  if  the  Sheriff  return  a  /are  ft- 
ci,  or  two  nihilst  and  the  appellant  appear  not,  on  de- 
mand, or  if  he  return  the  appellant  dead,  the  appellee 
(hall  be  difcharged  ;  but  fome  have  holden,  that  in  this 
lalt  cafe,  a  fire  facias  ihall  go  againft  the  heirs  of  the  de- 
ceafcd.  2  Ha'-Mk.  P.  C.  c.  37.  §  35,  36. 

But  there  is  no  need  of  any  firr  facias  againft  the  lord 
by  efcheat ;  bcciule  the  Pardon  no  way  tendi  to  revcrfe 
the  attainder  whereon  the  title  of  cfchcat  is  founded. 
2  Haiuk.  P.  C.  c.  37.  §  37. 

It  hath  been  Arongly  holden,  that  the  King  may  par- 
don the  burning  of  the  hand,  on  a  conviflion  of  roan- 
flaughter  on  an  appeal,  as  b;;ing  no  part  of  the  judgment 
at  the  fuit  of  the  parly;  but  collateral  and  exemplary 
puniihmcnt  infiiflcd  by  the  Haiute,  and  intended  only  by 
way  of  fatisfartion  to  public  jufticc  ;  like  the  finding  of 
furcties  by  one  convi<^ed  on  the  ftatulc  againft  trelpafs 
in  parks.    But  for  this  fee  2  Hawk.  P.  C.  c.  37.  §  39. 

In  an  appeal  \\\  which  the  defendant  was  found  guilty 
of  inaNjlaiightcr,  it  was  doubted  whether  the  King  could 
pardon  the  burning  in  tlic  hand,  and  the  defcnJant  com- 
pounded with  the  appellant  for  forty  marks.  4  Comm., 
3 1 7,  a.  cites  ^P.  Pf'^mi.  453. 

II.  First,  a  Pardon  muft  be  under  the  great 
fcal.  A  warrant  under  the  privy  feal,  or  ftgn  manual, 
though  it  may  be  a  futScicnt  authority  to  admit  the 
part^  to  bail,  in  order  to  pkad  the  King's  Pardon  when 
obtamed  in  proper  form,  yet  is  not  of  iifclf  a  complets 
irrevocable  Pardon.  5  St.  Tr,  iC6,  17;. 

Next,  it  is  a  general  rule,  that  wherever  it  may 
rcafonably  be  prefumed  that  the  King  is  deceived,  die 
Pardon  is  void.  2  Ila^k.  P.  C.  c.  37.  k  8.  Therefore 
any  fupprcfHon  of  truth,  or  faggeftion  of  falfchood,  in 
a  charter  of  Pardon,  will  vitiate  the  whole  ;  for  the 
King  wa";  mifinformcd.  3  Injl.  238- 
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General  words  have  alfo  a  very  imperfeft  cfTcfl  io 
Pardons.  A  Pardon  of  all  felonies  will  doc  pardon  a 
cotyvtSien  OT  attainiiir  of  felony  ;  for  it  ii  prefumcJ  the 
King  knew  not  of  thofe  proceedings  ;  but  the  convidion 
or  attainder  mull  be  particularly  mentioned.  2  Haivi. 
P.  C.  {.  37.  §  8.  And  a  Pardon  of  felonies  will  not  in- 
clude piracies  ;  for  that  is  no  felony  punithable  at  the 
Common  Law.  i  Hank.  P.  C.  e.  37.  ^  6,  t^^. 

It  is  alfo  enaflcd  by  Jat.  i}  ^.  2.  ^.  t.  c.  1,  that 
no  Pardon  for  trcafoo,  murder,  or  rape,  fhall  be  allowed, 
unlets  the  offence  be  particularly  fpccihcd  therein  ;  and 
p;3rcicularl)'  in  murder  it  lhall  be  cxprellcd,  whether  it 
u-as  committed  by  laying  in  wait,  aflault,  or  malice  pre- 
pcnfe.  Upon  which  Crke  obfcrvcs,  that  it  was  not  the 
intention  cf  the  Parliament  that  the  King  Ibould  ever  ' 
pirdon  murder,  under  thcfe  aggravationj ;  and  there- 
fore  they  prudently  Uid  the  Pardon  under  ihefe  re- 
flritlions,  becaufe  they  did  not  conceive  it  poHible  that 
tlic  King  would  e\'cr  cxcufe  an  offence  by  name,  which 
was  attended  with  fuch  high  aggravations.  5  Inji.  236. 
And  it  is  remarkable  enough,  that  there  is  no  precedent 
of  a  Pardon  in  the  regiller  for  any  other  homicide,  than 
that  which  happens  J'c  Jifindindat  or  ptr  infortunium  \  tO 
which  two  fpccies  the  King's  Pardon  was  cxprefsly  con- 
fined by  the  Jiaft.  2  £.  3.  c.  2 :  and  14  E.  3.  e.  ic  ; 
which  declare  that  no  Pardon  of  homicide  lhall  be 
granted,  but  only  where  the  King  may  do  it  ly  the  &atb 
cf  bis  Crch-wn,  that  is  to  fay,  where  a  man  flayeth  another 
in  his  own  defence,  or  by  misfortune.  Bat  the  JIat. 
x^Ric.z.Jl.z  <.  I,  before  mentioned,  enlarges  by 
impUcanon  the  royal  rower;  provided  the  King  is  not 
deceived  in  the  intended  objet>  of  his  mercy.  And 
therefore  Pardons  of  murder  were  always  granted  with  a 
Mon  cbfianii  of  the  flatate  of  King  Richardt  till  the  time  of 
the  Revolution  ;  when  the  dodrine  of  nan  &hjitutttt  ceaf- 
ing,  it  nas  doubted  whether  murder  could  be  pardoned 
gfnerally  ;  but  it  was  determined  by  the  Court  of  King*s 
Bench,  that  the  King  may  pardon  on  an  indidmeni  of 
murder,  as  well  as  a  fubjcd  may  difcharge  an  appeal. 
Sidk.  499.  Under  thcfe  and  a  few  other  reflriiiions,  it 
is  a  general  rule,  that  a  Pardon  Qinll  be  taken  motl 
beneficially  for  the  Subject,  and  moft  flrongly  ag^nH 
the  King. 

A  Pardon  may  alfo  be  ttttditiiiHai  \  that  is,  the  King 
may  e.v:end  his  mercy  upon  what  terms  he  pleafes ;  and 
may  anncs  to  his  bounty  a  ccr.diiion  either  precedent  or 
fubfequcnt,  on  the  performance  whereof  the  validity  of 
the  Pardon  will  depend  ;  and  this  by  the  Common  X.aw. 
1  Hawk.  P  C.  c.  37.  §  45.  Which  prerogative  is  da.ly 
exerted  in  the  Pardon  of  felons,  on  condition  of  being 
con6ned  to  hard  labour  .r.ra  dated  time;  or  of  tranfport- 
aaon  to  fame  foreign  country  for  life,  or  for  a  term  cf 
years;  fuch  tranfporui;ion  or  baniOiment  being  alloucd 
and  warr.tnted  by  the  kaktus-carfus  aft,  51  Car,  2.  c.  z, 
^  14 ;  and  both  the  imprifonment  and  tranfportatton  ren- 
dered  more  eafy  and  efTeftual  by  jlan,  8  GtB.  3.  <.  15  : 
19  Gio.  3,  <,  74  :  24.  Gio.  3.  f.  56:  31  G<o.  3.  f.  46. 
See  this  DiiUoniry ,  title  7" ram/pcrtatha^ 

By  the  tlatu.'c  of  G/c-^.^iV,  6  £.  i.  tap.  9,  it  is  en- 
acted, "  'I'hat  if  it  be  found  by  the  country,  that  a  per- 
fon  tried  for  the  death  of  a  man,  did  it  in  his  defence,  or 
by  misfortune,  then,  by  the  report  of  the  joRices  to  the 
King,  the  King  iKall  lake  him  to  hii  grace,  if  ic  pleafe 
him."  zlrji.  316. 


Bat  it  Teems  to  be  fettled  at  this  day.  agreeable  to  the 
ancient  Common  Law,  in  afinnaace  whereof  this  (latutc 
was  made,  that  in  fuch  a  cafe,  or  where  one  indicted  uf 
homicide  ft  dtftncindo  contelTcj  the  in;ii^mcnt,  if  the 
party  caafe  the  revurd  to  come  into  Chancery,  the  Chan- 
cellar  will  ot  courfc  make  him  a  Pardon,  wiihoui  fpcak^ 
ing  to  the  King,  and  that  by  fuch  PziJon  the  forfeit- 
arc  of  goods  may  be  faved ;  for  tlieic  words,  •*  If  it 
{hail  pleaic  the  Kmg,"  thidl  be  taken  as  fpokcn  only  by 
way  of  reverence  to  him,  and  not  intended  to  make  fuch 
a  Pardon  difcretionary.  But  if  the  par'v  be  found  to 
have  fled,  it  is  made  a  ^iurt-t,  if  tht;  f'-irdon  fave  the 
forfeiture  of  t.ie  Right,  lor  that  is  not  grounded  on  the 
homicide,  but  on  the  contempt  of  law  ?  2  Ha^vuk.  P,  C. 
c.  37.  S 

If  an  approver  convtA  all  ihe  appellees,  uhcther  by 
battel  or  verdict,  the  Kmg, wW/e  JuJfititrtOiiQikt  to 
pardon  him  as  to  his  life,  and  alfo  give  him  his  wages 
from  the  time  of  appe?l.  to  the  time  of  conviction. 
3  I39 :  2  BaiLA.  P.  C.  c.  25.  §  27  :  1  HaJi'j  Hiji, 
P.  C.  233. 

As  to  perfons  entitled  to  Pardons  on  difcovering  their 
accomplices,  fee  /a/j.  4  iif  5  .  A/  r  8  :  b  y  IT, 
W  M.  f.  17  :  10  C5  ti  l^'.  3.  f.  23  :  5  jinn,  c.  31,  tsV.  : 
and  this  Diflionary,  titles  jiccejfanes  \  Rectiixn. 

It  has  been  already  mentioned  as  a  general  rule,  that 
wherever  it  appears,  by  the  recital  of  the  Pardon,  that 
the  King  was  mifinformed,ornot  rightly  apprifcd,  both 
of  the  heinoufnefs  of  the  crime,  and  aifa  how  far  the 
party  llands  convitftcd  upon  record,  the  Pa.'don  is  void, 
upon  a  prcfumption  thatic  was  gained  from  [he  King  by 
impolition.  Sec  a\fo  7V/.  43,  47  :  Cre.  ^^f- 1 8, 34,  548 : 
2  Roll.  jihr.  183  :    Djer  352.  //.  26  :  Raym.  I  ;  :  |  Sid* 

41 :  3  /«^.  338.  And  on  tais  ground  it  hath  been 
holden,  that  tnc  Pardon  of  a  perfon  convi^ed  by  ver- 
difl,  of  felony,  is  void,  unlcfs  it  recite  the  indiftment  and 
convidion  ;  alfo  it  hath  been  quefHor.cd,  if  the  Pardon 
of  a  perfon  bsreiy  indiftcd  of  felony  be  good,  without 
mentioning  the  indiflment;  but  it  ha[h  been  adjudged,, 
that  fuch  3  dffett  is  faved  by  the  words  Jhve  tnduiatMs 
Jizt  jwa,  2  IIa-L*:K.  P.  C.  e.  37.  5  8. 

AncieniTy  a  Pardon  of  all  febnies,  included  all  uca- 
fons  as  well  as  felonies;  and  it  feems  to  be  taken  for 
granted  in  many  books,  that  fuch  a  general  Parden  is, 
even  xt  this  day,  pleadable  to  any  felony,  except  murder, 
rape,  and  piracy;  and  that  the  only  reafcn  why  it 
may  not  alfo  be  pleaded  to  murder  and  rape  is,  becaufe 
jias^  13  Rich.  z.fi.  2.  €.  1,  requires  an  exprefs  memion 
of  them;  ana  th:it  the  only  reafon  why  it  is  rot  plead- 
able to  piracy  is  becaure  it  is  a  fclonv  by  the  Civil  Law. 
I  HaltU  Htji.  P.  C.  466 :  2  UaU'i  Hijl.  /».  C.  45 :  See 
ante  ;  and  2  Hawk.  P.  C.  r-  37.  ^  9. 

No  Pardon  of  felony  fhail  be  carried  beyond  the  ex- 
prefs purport  of  it  ;  therefore  if  the  King  reciting  an  at- 
uinder  of  robbery,  pardon  the  execution,  he  thereby 
neither  pardons  the  felony  itfclf,  nor  any  other  confe- 
quenccof  it,  bcfides  the  execution.  6  Co.  13:  z  Hawk* 
P.C.cij.^lz. 

It  was  formerly  adjudged,  that  murder  might  be  par- 
doned under  the  general  defcription  of  a  felonious  kill- 
ing, with  a  claufe  of  wsb  ohjiantt.  1  Sid.  366 :  l  Sbcevi, 
283;  KfliDg  2^:  ^Mod.^y.  And  Pardons  of  man- 
fl&ughter  Aill  remain  as  they  were  at  Common  Law 
before  the  doftrinc  of  acn  »hfimti  was  exploded;  there- 
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forr  the  Pardon  of  the  felonious  kHling  of  J.  S.  may  be 
plcidt-d  to  an  indi£lment  of  mnnflaugiitcr in  killing  him; 
but  where  fucb  a  I'.trdon  is  pleaded  to  a  coroner's  inqucfl 
of  ira.  flaujjhtcr,  the  Court  may  refule  to  allow  it,  till 
the  fact  be  found  marflauglitcr  by  a  jury  dirciUd  by  a 
bigiicr  Court.  %  Kth-  36 1,     5  :  ViTf/-*^  24  :  2  7f7».  56. 

Jf  a  geoeral  ad  e'xprcfsly  pardon  p.  iit  trc:au)n,  and 
except  murders,  it  rannv.!  bea\*oidcd  by  iniiiding  a  pt-r- 
fon  guilty  of  petit  ircili'ii  lor  raurdtrr  only,  omitting  the 
word  pToditort}\  tor  ih-^  li-ls  olfcnct  being  included  in  thi; 
greater  is  prtfdoncd  by  the  Pardon  of  it ;  therefore 
Inch  an  exception  of  murder  is  to  be  intended  of  fuch 
murder  only  as,  ii  fpccially  fo  called,  and  doih  not 
amount  to  pedt  treafon.  Djtr  50.  //.  4;  235.  //.  19: 
6  Co.  X  3. 

Neither  doth  the  exception  of  murder,  tn  a  general 
adl  of  Pjrdon  of  alt  filmici.  cxicnd  tu  J(ladeje  \  for 
though  this  offtfncc  he  in  ftritlneis  murder,  yet  in  com- 
mon fpeech,  according  10  which  fl4tutes  are  commonly 
expounded,  it  is  gcner:iily  undcrttood  as  a  dillin£l  of- 
fence, the  word  murder  fceming  prima  fatit  10  import 
the  murder  of  another.  I  Ltv  tzo:  1  Sid,  t%o: 
1^.^.66.548. 

It  is  fiiii,  tnat  a  general  a£l  of  Pardon  of  nil  felonies, 
mifde meaner s,  and  other  things  done  before  fuch  a  day, 
pardons  a  homicide  from  a  wound  before  the  day, 
whereof  the  pnrty  dird  rot  till  after;  bcc»ufc  the  llroke 
being  pardoned,  the  tlFe^s  of  it  arc  confequently  par 
donrd.  P/fi-ttY  401,  Ca/r*j  cafe  :  1  HaU*t  iJijl.  P.  C. 
426  :  Dyer  99.  fl  65. 

It  is  faid,  thai  a  Pjrdon  of  all  mifprifions,  CrcfpalTes, 
offence!,  and  contempts,  will  pardon  a  contempt  in  mak- 
ing a  falfe  return,  and  a  tUiking  in  H'tJimtnjUr  Hall,  and 
biiratry,  and  even  a  fr<rmunirt%  alio  it  \\  bid  down  in 
general,  that  it  will  pardon  any  crime  not  capital.  1  Ltv. 
»o6  ;  I  W.  211:2  MoiL  52  :  fw>  2  HalcU  Hifi.  P.  C 
252  :  Djtr  30S.  a, 

III.  A  Pardon  by  afi  of  Pirliamenc  ii  more  bene- 
ficial than  by  tne  K»ng'%tf  barter ;  for  a  man  is  not  bound 
to  plead  it,  but  the  Court  mull,  txo^cie.  t-ikc  notice  of  it. 
/o/?.  43.  Keitacr  c.\n  a  man  lolc  the  benefit  of  it  by  his 
own  la(bti  or  neglipercc,  as  he  may  of  the  King's  char- 
:f  r  of  Pardon.  2  Ha:jk  P.  C.  e,  37.  ^  64.  Tlic  King's 
charter  of  i*ardon  mull  be  fpecialiy  pleaded,  and  th.tt  at 
a  proper  lime  ;  forif  a  manisindiftcd,  and  has  a-Pardon 
in  bis  pocket,  and  afterwards  puts  himfelf  upon  his  trial 
by  pleading  the  gmcral  iOtie.  he  has  w.iived  the  benefit 
of  fucli  Pardon,  ibut  ^  59.  But  if  a  man  avails  himfelf 
tiicrcof,  a;  foon  as  by  tourfeof  law  he  may,  a  i'ardon 
may  either  be  pleaded  upon  arraignment,  or  in  arrcil  of 
judgment,  or  ja  the  prefent  ftage  of  proceedings,  in  bar 
of  Qxecution.  Anticmly,  by^rt/.  10  £.  3.  2,  no  Par- 
don of  felony  could  be  allowed,  unleft  the  parties  found 
fureties  for  the  good  behaviour  before  the  Sheriff  and 
Coroners  of  the  county.  iflW,  49^.  But  that  flaiutc  is  rc 
pealed  by  thcy?a/.  5  b  ff^.  (J  M.  e.  i^;  which,  inftead 
thereof,  gives  the  judges  of  the  Court  a  difcretionary 
power  to  bind  the  criminal  pleading  fuch  Pardon,  to  his 
go(K)  behaviour,  with  two  fureties,  for  any  term  not 
exceeding  Icven  years.  See  title  ^arrrn)r. 

IV.  Til  E  tffc£\  of  fuch  Pardon  by  the  King  is  to  make 
the  oHcndtr  a  new  m.-in;  to  acquit  him  of  all  corporal 
penalties  arid  forfeitures  annexed  to  that  ofTence,  for 
which  he  obtains  hU  Pardon ;  and  not  fo  much  (o  rcAorc 


his  former,  as  to  give  him  a  new  credit  and  cap'acity. 
But  nothing  lean  reflorc  cr  purify  the  blood  svhcn  once 
corrupted,  if  the  Pardon  be  not  allowed  ii!I  afur  at- 
tainder,  except  the  high  and  trarfcendanl  power  of  Par- 
liament. Vet  if  a  perlon  aitairtcd  receive*  the  King** 
Pardon,  and  afterwards  hath  a  fon,  that  fon  may  be 
heir  to  his  father,  becaufc  the  futher,  being  made  a  new 
man,  might  tranfmit  nc\w  inheiit.ib'e  blot>d  ;  thougli  had 
he  been  born  before  the  Pardon,  he  could  never  have 
inheriied  at  all.  Sec  title  Aiia  'wdrr. 

A  Pardon  wilt  not  only  difcharge  any  fuit  in  the  Spi- 
ritual Co^irt  fx  but  alfo  any  fuit  in  fuch  Court  ii^ 
iajhutfiam  pariii  pro  rtfbrmatione  wirum,  or  jalutt  oHtma  ; 
as  for  defamation,  or  laying  violent  hands  on  a  clerk, 
13 c.  Sec  5  Cff.  51:  Laicb.  190:  Cra  Bls%.  684:  tUb, 
81  :  Cro.  Jac,  jjj  :  2  Han^k.  P.C.  c.  37,  S  41,  isV. 

If  a  perfon  be  imprifonid  on  an  txcommtnuatv  cafitmd^ 
for  non-payment  of  cofls,  and  the  King  pardons  all  con- 
tempts, itiifaid.  that  he  fhall  be  dil'charged  without  any 
/cire  facias  againrt  the*  p-irtv,  and  that  the  party  mull 
begin  anew  to  compel  payment  of  colli ;  bccaufe  the  im- 
prifonmcnt  wa^  grounded  on  the  contempt,  ivhich  is 
wholly  pardoned.  1  'Jan.  227  :  z  RdL  Abr.  ,170  :  Cr». 
Jac.  159:  8C0.  68,  69. 

But  no  Pardon  will  difcharge  a  futt  in  the  Spiritual 
Court,  any  more  than  in  a  temporal,  for  a  matter  of  in- 
tcicll  or  property  in  the  plaintiff ;  as  for  tithes,  Icgacie*, 
matrimonial  contracts,  and  fuch  like  ;  alio  it  is  agreed, 
th.it  after  coHs  arc  taxed  in  a  fuii,  in  fuch  Court,  at  the 
profecution  of  the  party,  whether  for  a  matter  of  private 
intcrcll,  or  pro  rtformationc  morum%  or  fTO  fitlittt  animtt,  or 
for  defamation,  {irV.  they  fliall  not  be  difcharged  by  a 
fubfcqucnt  Pardon.  5  Co.  51  :  Latch.  190:  Cro.  Car* 
46,  7.  And  with  refpe^  to  cotls,  fee  2  Roll,  Abr*  304, 
Aljf  85  :  Laicb.  155. 

For  more  learning  on  this  fubjcA.  fee  3  AViv  Air. 
title  Pardon. 

PARDONERS,  Pcrfons  who  carried  about  the  Pope's 
indulgencies,  and  fold  them  to  any  who  would  buy  ihem. 
An.  21  U.  8. 

PARliNT,  parens.^  A  father  or  mother;  but  gene- 
rally applied  to  the  father ;  Parents  have  power  over 
their  ctiildren  by  the  taw  of  nature,  and  the  Divine  law; 
and  by  ihofe  laws  they  mull  educate,  maintain,  and  de- 
fend their  children.  If'ead'i  Inft.  63.  I  he  Parent  or  fa- 
ther hath  an  inicrtft  in  the  profits  of  the  children's  la- 
bour while  they  arc  under  age,  if  they  live  with  and  are 
maintained  by  him  ;  but  the  father  hath  no  intcrcft  ia 
the  edatcof  achild,  otherwife  than  as  his  guardian.  Ibid, 
The  eldelt  fon  is  heir  to  his  lather's  ellate  at  Common 
Law  ;  and  if  there  are  no  fons,  but  daughters,  the 
daughter*  flKilI  be  heirs,  i^V.  And  there  bring  a  reci- 
procal intercll  in  each  other.  Parents  and  children  may 
maintain  the  fuiu  of  each  other,  and  jultify  the  defence 
of  each  other's  perfon.  2  hfi.  564. 

A  Parent  may  lawfully  correal  his  child  being  under 
age  in  a  rcafoniible  manner  :  for  this  is  fur  the  benefit 
of  his  education  The  confcnt  or  concurrence  of  the  Pa- 
rent to  the  marriage  of  a  child  under  age  is  ncccfTary : 
but  tliefc  and  all  other  powers  of  a  Parent  ceafe  in  law, 
when  a  child  arrives  at  the  age  of  twcniy-onc.  Sec 
I  Comm  c.  16,  and  this  Diilioc-iry, titles  .(^^r;  Baftard\ 
Poor  i  Marriage ;  Guardian ;  and  other  appofitc  tides. 

PARENTELA, 
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PARErrrELA.or  DE  Parektela  sc  tollers. 

To  renounce  his  kindred,  wliich  wa?  done  in  open 
Court  bi-'forc  thff  Judge,  and  in  ihc  prcfcncc  of  twelve 
nien,  who  made  oatli,  that  chey  believeJ  it  was  done 
l:.wruUy,  and  for' ajuii  caui'e.  \Ve  read  it  in  the  liws 
olH.  I.  M/,  88.  See  ytU, 

PARISH,  farcchia,^  Did  anctenily  fignify  what  we 
now  call  the  dwefe  of  a  bilhop :  but  at  this  day  it  is  the 
circuit  of  ground  in  which  the  people  who  belong  to  one 
church  do  inhabit,  and  the  particular  charge  of  a  fecu'ar 
priell.  It  is  derived  from  the  Saxon  Ppeoj-x-i-cype 
PrcBj1f.yre\  which  fi;jnints  the  prccinA  of  which  the 
prieft  had  the  care,  in  pricll-lhirc. 

How  ancient  the  diviiiun  of  pariihes  is,  may  at  prefent  ' 
be  dirticult  to  afccriain  ;  for  it  fccms  to  be  agreed  on  all  I 
hai;ds,  that  in  the  early  v^ci  ot  Chrilllanity  in  ihi}  iflar-d, 
Pariihes  were  unknown,  or  at  Icalt  flgniricd  the  fame 
chat  a  dioccfc  docs  noA*.    There  wai  then  no  appro* 

Criation  of  ecdcGattical  dues  to  any  particular  church  ; 
ut  every  man  was  at  liberty  to  contiioute  his  tithes  to 
whatever  prieft  or  church  he  picafed,  provided  only  tha: 
he  did  it  to  fome  :  or,  if  be  made  no  fpecial  appoint- 
nien:  or  appropriation  thereof,  they  were  paid  into  the 
hinds  of  the  bifhop,  whofe  duty  it  was  to  diUribacc  them 
among  the  clergy,  and  for  other  pious  purpofcs,  accord- 
ing to  his  owndifcreticn.  l  Comni  Intrcj.  ^  4^ 

Camden  (in  \m  Briiannrn^  fays,  tngliKd  was  divided 
into  Pariihes  by  archbiiliop  Hattoriut  about  the  year 
630.  Sir  Htnrj  Hcbsrt  lays  it  down,  that  Pariflics  were 
lirtl  creflcd  by  the  council  of  LtU/ran,  which  was  held 
cir.'j  Do.v::/i:  1179.  Ertth  widely  diiFcring  from  the 
other,  and  both  of  thero  pcrbapi  from  the  truth ;  which 
will  probably  be  found  in  the  medium  between  the 
two  extremes.  For  Mr.  St.'Ji-n  has  clearly  fhewn,  (of 
Tithes,  c  9.)  that  the  clergy  livrd  in  common  with- 
out any  dividon  of,Pari(hfs,  long  after  the  time  men- 
tioned by  CarrJen.  And  it  appears  from  the  Saxon  laws 
that  Pariihes  ivere  in  bein^  long  before  the  date  of  that 
council  of  Laurartt  to  which  they  are  afcribcd  by  ho' 
iart.  I  Comm.  ub.  up. 

We  £ndihe  ditUndion  of  Pariflies  nay,  even  of  mother 
churches,  fo  early  as  in  the  laws  of  King  Edgar,  about 
the  year  970.  Before  that  time  the  confecration  of 
tiihcj  was  in  general  arbitrary;  that  \%,  every  man  paid 
hi  1  own  (as  brVore  obfcrvnd)  to  whit  church  or  Parifli  he 
pleafcd.  But  this  being  liable  to  be  attended  with  cither 
iraud,  or  at  Ic-ift  caprice,  in  the  pcrfons  paying,  and 
with  etcher  jcalojifics  or  mean  compliances  in  (uch  a; 
were  competiwrs  for  receiving  ihcm  ;  it  was  ordered  by 
the  law  of  King  Edgar,  (t.  i .)  That  "  dentur  emuti  di- 
eim^  prim-iri/t  tcdtfia  ad  quam  pat  oihia  fertinei**  How- 
ever, if  any  thane,  or  great  lord,  had  a  church  within 
his  own  demcfnes,  diOir.^  from  the  mother  church,  in 
the  nature  of  a  private  chapel;  then,  provided  fucS 
churcn  had  a  cocmetcry  or  confecratfd  pLicc  of  borial 
beU.ngiiig  to  it,  he  might  allot  one  third  of  his  tithes  for 
the  m.iinienancc  of  the  oiiiciatitig  minilKr :  but,  if  it 
bad  no  co:T.ctery,  thi:  thane  muft  hlmfclf  ha\*e  main- 
tained  his  chaplain  by  fome  other  means ;  for  in  fuch 
cafe  all  his  titnes  were  ordained  to  be  paid  to  the  pri- 
v.ari^  or  mother  church,  1  CVmi:;  :  ir./up 

This  proves  that  the  kingdmiu^is  tl;cn  urivcrfally 
divided  into  Parifhcs  ;  which  diufion  h.'ppcrrd  piobably 
iiot  all  a;  once,  but  by  degrees.    Fur  i;  fccms  pretty 


clear  and  certain,  that  the  boundaries  of  Pariihes  ucre 
originally  afcertaincd  by  thofe  of  a  manor  or  nianjfi  : 
fmccitvcryfcldom  happens  that  a  manor  extend*  iifclf over 
more  PaiiHics  than  one,  though  there  arc  often  many 
manors  in  one  Parifli.  But  at  prcfcut  the  boundaries  of 
the  one  afford  no  inference  or  evidence  whatever  of  the 
boundaries  cf  the  othci.  The  lords,  as  Chrillianlty 
fpread  itfclf,  began  to  build  churches  upon  their  own  dc- 
mcfnes  or  waflts,  to  accommodate  their  tenants  tn  one 
or  two  adjoining  lordfhips  ;  and,  in  order  to  have  divine 
fcrvice  regularly  performed  therein,  obliged  all  their  te- 
nants to  appropriate  their  tithes  to  the  maintenance  of 
the  one  officiating  miniftcr,  inflead  of  leaving  them  at 
liberty  to  dirtribute  them  among  the  clergy  of  the  dio- 
ccfc in  general  :  and  this  tra^  of  land,  the  tithes  whereof 
were  fo  appropriated,  formed  a  dillind  Parilh :  which 
will  account  wtU  enough  for  the  frequent  imermixiurcof 
Pariihes  one  with  another.  For  if  a  lord  had  a  parcel 
of  land  detached  from  the  main  of  his  eltate,  but  not 
fufncient  to  form  a  Parilh  of  itfclfj  it  was  natural  for  him 
to  endow  his  ncwiy-erefled  church  with  the  tithes  of 
thofe  disjointed  lands ;  cfpecially  if  no  church  was  then 
built  in  any  lordihip  adjoining  to  thofe  outlying  par- 
'  eels.  Tnui  Parifhe*  were  gradually  formed,  and  Parilh 
i  churches  cndoxved  wl;h  the  tithes  that  arofe  within  the 

*  circuit  alligned.  But  fome  lands,  either  becaufe  they 
I  were  in  the  hands  of  irrcUgiotis  and  carelcfs  owners,  or 
(  were  filuate  in  forcds  and  defcrt  places,  or  for  other 

now  unfcarchable  reafons,  were  ne\*er  united  to  any 
'  Pariih,  and  therefore  continue  to  this  day  extraparochial; 
,  and  their  tithes  are  no.v  by  immemorial  cullom  payable 
I  to  the  King  inilead  of  the  bifhop,  in  trull  and  confidence 
'  that  he  will  diftributc  thi.m  for  the  general  good  of  the 
church,  t  Infi.  64.7  :  z  Rt*>.  4.}. :  Cro.  Ehz.  512.  Yci 
extraparochial  walles  and  marfh  lands,  when  improved 
and  drained,  are  by  the  ftatute  17  Gw.  2.  c.  37,  to  be 
alTeflcd  to  all  parochial  rates  in  the  Parilh  next  adjoining. 
1  Comn.  hh./^p.  and  fee  i  H'lif,  1S2, 

Lord  //ff/;  held,  thai  Parifhrs  were  inllituted  for  the 
cafe  and  benefit  of  the  people,  not  of  the  pari'on ;  and  the 

•  reafon  why  psnthioners  mull  come  to  their  Parish  church 
1  is,  becaufe,  having  charged  himfcif  with  the  cure  of  their 
'  fouls,  he  might  enabled  to  take  care  of  that  charge. 
I  3  Salk.  %i,  S9.  A  Parifli  may  comprife  many  vills  ;  but 

i'  generally  i:  fnall  not  be  accounted  to  conuin  more  than 
one,  except  the  contrary  be  Ihcwn,  becaufe  moil  Pariflics 
have  but  one  vill  within  them.  Hii.  23  Car.  i.  B.  R. 
.And  it  fhall  not  be  intended  that  there  is  more  than  one 
Parifh  in  a  city,  if  it  be  not  made  to  appear;  for  fome 
'  cities  have  but  one  Parifh.  y^/y.  Where  there  are  fevcral 
vills  in  a  Parifh,  they  may  have  peace*o^cers,  and  ovcr- 
,  feers  of  the  poor,  for  every  particular  vill :  and  an  an- 
cient vill  in  a  Parifh,  that  time  out  of  mind  hath  had  a 
church  of  its  own,  and  churchwardens  and  parochial 
rights,  being  reputed  a  Parilh,  is  a  Parith  i^iihin  the 
Jlat.  45  Eiiz.  t.  2,  to  provide  for  its  own  poor ;  and  lhall 
not  pay  to  the  poor  of  the  Parilh  wherein  it  lies.  Cro. 
Car.  92,  :;q6.  But  10  make  a  vill  a  reputed  Parilh 
mCxmJict.  43  Eiiz.  c.  2,  it  mail  have  a  parochial  chapel, 
chapelwardens  and  facraments  at  the  time  that  llatute 
was  made.  iSalk.i^ox.  Pariflies  in  reputation  arc  with- 
in that  ftatutc,  cfpt-ci-illy  when  it  has  been  the  conllant 
ufagc  of  fuch  Pariihes  to  choofc  their  own  over  feers  ; 
who  may  diflrain  fora  poor-tax,  IjSc.  2  Roll.  Rtp.  160: 
zKt]f.Abr.  1235.  See  title*  i*«r;  Qvtrjart',  /'//A 

Money 


PARISH. 


PARLE 


Money  given  by  will  to  a  Parilh,  (hall  be  to  the  poof 
ofiheHarifti.  C!.h:'ic.  Rtp.  134.  U  a  highway  lie  in  a 
Parifti,  the  Parifh  is  obliged  10  repair  it  ;  and  ic  is  the 
jTioft  convcriient  and  equal  for  the  parifhloners  in  every 
Parifh,  to  repair  the  ways  within  it,  it  tUcy  arc  able. 
2  Lil.  272.  See  title  fJigft'tvaji. 

PARISH-CLERK.  In  every  pariflt  the  parfbn>  vtcar* 
(sfc.  hath  a  Parifh  Clerk  under  hiro,  who  is  the  lowed 
officer  of  the  church.  They  were  formerly  clerks  in 
orders,  and  their  bufincfs  was  at  firft  to  officiate  at  the 
altar,  for  wliich  they  had  a  competent  maintenance  by 
offerings;  but  now  they  are  laymen,  and  have  certain 
fees  with  the  parfon,  on  chriltcnings,  marriages,  burials, 
^r.  befidcs  wages,  for  their  maintenance.  Count.  ¥arj\ 
Con^an^  fij,  84.  They  are  to  be  twenty  years  of  age  at 
leall,  and  known  to  be  of  honcft  convcrfation,  fcfficient 
fortheir  reading,  finglng,  And  their  bufinefs  con- 

fjfts  chiefly  in  refponfcs  to  the  miniftcr,  reading  leflbns, 
finging  pfalms,  l^c.  And  in  the  large  parithes  of  Lotidon 
fomeof  them  have  deputies,  to  difpaich  the  buHncfs  of 
tJieir  places,  which  are  more  gainful  than  common  rec- 
tories. The  law  looks  upon  them  a?  officers  for  life  ; 
ihoy  are  regarded  by  the  Common  Law,  as  pcrfons  who 
have  freeholds  in  their  offices ;  and  therefore  though 
they  may  be  puniflied,  yet  they  cannot  be  deprived,  by 
ecclefiadical  cenfurcs.  i  Comm.  395.  And  they  are  ge- 
nerally appointed  by  the  miniller,  unlefs  there  is  a 
cuftom  for  the  parifhioners  or  churchwardens  to 
choofe  them ;  in  which  cafe  the  canon  cannot  abro* 
gite  fuch  cullom ;  and  when  chofen  it  is  10  be  figni- 
iied  to,  and  they  are  to  be  fworn  into  their  office  by,  the 
archdeacon.  6Va.Car.589:  Can.  91.  Ar.d  if  fuch  cuf- 
tom  appears,  the  Court  of  B.  R.  will  grant  a  ManJimui 
to  the  archdeacon  to  fwear  him  in,  for  the  eOabJifhment 
of  the  cullom  turns  it  into  a  temporal  or  civil  right. 

1  Cdmm.  395.  He  may  make  a  deputy  without  licence 
of  the  Ordinary ;  Strange  942  ;  and  cannot  fuc  in  the 
Spiritual  Court  for  fees,  as  being  a  temporal  officer. 

2  Strange  i  io3. 

PARJSHIONER,  parocbianus.']  An  inhabitant  of  or 
belonging  to  any  parifh,  lawfully  fettled  therein,  Fa- 
rifhioncrs  arc  compellable  to  put  things  in  decent  order; 
but  the  judgment  of  the  majorityis  the  only  rule  for  the 
degrees  of  that  decency  ;  and  the  Couit  inclined  that  a 
rate  for  that  purpofe  is  binding  ;  as  for  moving  the  com- 
munion-table out  of  the  body  of  the  church  into  the 
chance],  or  raifmg  it  higher,        7  Med,  70. 

Parifhioners  have  a  right  to  view  parifh  books. 
II  Med.  134. 

Parifhioners  arc  a  body  politic  to  many  purpofcs ;  as 
to  vote  at  a  veftry  if  they  pay  fcot  and  lot;  and  they 
have  a  fole  right  to  raifc  taxes  for  their  own  relief,  with- 
out the  intcrpofition  of  .my  fupctlor  Court ;  may  make 
by-laws  to  mend  the  highways,  and  to  make  banks  to 
keep  out  the  fea,  and  for  repairing  the  church,  and 
making  a  bridge,  i^c.  or  any  fuch  thing  for  the  public 
good ;  and  by  Jlat.  3  £3"  4  3.  f.  1 1,  to  tax  and  levy 
poor- rates,  and  to  make  and  maintain  fire-engines  ;  aad 
by  Jiat.  9  Geo.  i .  e.  zH,  for  purchafing  workhoufcs  for  the 
poor,  Arg.  8  Mod.  354.  See  further,  titles  Chur:hzward- 
tnt  \  0-verjeers  \  Peer;  Vejiry. 

PARISH  OFFICERS.  Divers  pcrfons  are  ex- 
empied  from  ferving  parifh  offices  cn  account  of  their 
proieflions,  t/e.  Phyficians  and  furgcons,  apothecaries. 


difTenting  teachers,  and  perfons  havin?  profecutcJ  any 
felon  to  conviilion,  l^c.  See  this  Diilionary,  titles 
ChtirchiMarden ;  Cbnflablt ;  Reg  ard. 

PARK,  \jZX.  panus^  Pr.  par^ue,i.  e.  /war  iaclu/ut.] 
A  large  quantity  of  ground  inciofcd  and  privileged  for 
v/i\d  bealU  of  chafe,  by  the  King's  grant  or  by  prefcrip- 
tion.  1  /n,V.  253. 

Manxveod  defines  a  Park  to  be  a  privileged  place  for 
beafls  of  venary,  and  other  wild  bcaih  of  the  forcll  and 
chafe,  tarn  /^he/Ires, 'juam  campejlrei :  and  difters  from 
a  chafe  or  warren,  in  that  it  niull  be  inclufcd  ;  for  if  \i 
lies  open,  it  is  good  caufcof  feizurc  into  the  King's  hands, 
as  a  thing  forfeited  ;  as  a  free  chafe  is.  If  it  be  inciofcd; 
befides,  the  Oivncr  cannot  have  an  a«5lion  again.l  fuch  as 
hunt  in  his  Park,  if  it  lies  open.  Manzv,  Forejl  La-ws  : 
Cromp.  Jurijd.  148.  No  man  can  eretfl  a  Park  without 
licence  under  the  broad  feal ;  for  the  Common  Law  does 
not  encourage  matter  of  pleafurc,  which  brings  no  profit 
to  the  commonwealth.  But  there  may  be  a  Park  in  re- 
putation,  ercfted  without  lawful  warrant ;  and  the  owner 
may  bring  his  ailion  agaiiift  pcrfons  killing  his  deer. 

Wood*!  hijl.  207. 

To  a  Park  three  things  are  required  :  1 .  A  grant 
thereof ;  2.  Inclofures  by  pale,  wall  or  hedge  ;  3.  Beafls 
of  a  Park,  fuch  as  the  buck,  doe,  i^c.  And  where  all 
the  deer  are  dcflroycd,  it  fhall  no  more  be  sccounteJ  a 
Park  ;  for  a  P.trk  confifts  of  vcn,  vcnifon,  and  inclufurc  ; 
and  if  it  is  determined  in  any  of  them,  it  is  a  total  dif- 
parking.  Cro.  Car.  39,  60. 

The  King  may  by  letters  patent  di/ToIve  his  Park, 
2  Li/.  Ahr.  273. 

Parks  as  well  as  chafes  are  fubjefl  to  the  Common 
Law,  and  arc  not  to  be  governed  by  the  foreft  Jaws. 
4  h^Jf-  SH- 

Pulling  down  Park  walls  or  pale?,  the  ofTcnders  /hall 
be  liable  to  the  fame  penalty  as  for  killing  deer,  t^c. 
See  Dttr-fieaUrs. 

A  Park,  fays  Blackjlontt  is  an  Inclofed  chafe  e.'ctendlng 
only  over  a  ni:in*s  own  grounds.  The  word  P^rk,  in- 
deed, properly  fignifies  an  inctofure ;  but  yet  it  is  not 
every  field  or  common  which  a  gentleman  pleafes  to 
furround  with  a  wall  or  paling,  and  to  flock  with  a  herd 
of  deer,  that  is  thereby  conftittued  a  legal  Park;  for 
the  King*s  grant,  or  at  Icaft  immemorial  prcfcrlpiion, 
is  ni;ccnary  to  make  it  fo.  1  Inft,  233  :  2  Infl.  199: 
I]  R<p.  86.  Though  now  the  diUVrcncc  between  a  real 
Park,  and  fuch  inciofed  grounds,  is  in  many  refpeds  not 
very  material ;  only  that  it  is  unlawful,  at  Common  Laiu,  for 
any  pcrfon  to  kill  any  beafls  of  Park  or  chafe,  except 
fuch  as  pofTefs  the  franchifes  of  forcll,  chafe,  or  Park. 
2  Ccrn-n.  e,  3.  p.  38.  But  this  latter  doClrinc  is  (Ireiiu- 
ouOy  combated  by  Mr.  Chrifiian  in  his  Annotations  on 
the  Commentaries.  See  this  Difllonary,  title  Game;  as 
alfo  titles /'o»-(/7  ;  Chafe  ;  frarren.  Sec. 

PARK-BOTE,  Signifies  to  be  quit  of  inclofing  a 
Park,  or  any  part  thereof.  ^InJ?.  308. 

PARLE  HILL,  Spdman  gives  this  defcripllon  of  it ; 
Collis  -vallo  pUritmque  munituSf  in  Uto  camptjirt^  ne  infidm 
expdnatur  ;  ubi  ccnventre  oJim  /olehant  ccnturia  out  i;scintc 
imola  ad  /ifei  inter  ft  trailandas  tff  terminandas  :  Scotia 
wr  Gritb  hail,  51.  Mens  pacijieaiianir,  cut  aJjU  priuilegia 
corteedebantnr :  cif  in  Hibernia  frequentet  'Uidimtitf  the 
Mt  and  Parling  HilU,  Spelm.  Gloff. 

PARLIAMENT. 


PARLIAMENT. 


PARLIAMENT. 

pARtiAMENTUM.  The  derivation  of  the  word  is 
uncertain  ;  and  its  ttymouj  if  we  were  to  follow  the  ima- 
gtnitions  of  varioas  authors,  fabjcit  even  to  fome  degree 
of  ridicule.  It  feems  properly  to  be  derived  from  the 
French  Parltr,  to  fpeak.  Freedom  ol  fpeech  being  of 
the  cficncc  of  rcprcfentation,  and  without  which  fuch  a 
National  Council  can  have  no  effcft.  'I'he  word  (which 
was  6rft  applied  to  general  alTemblies  of  ihc  States  under 
LcHft  VU.  in  Frame,  about  A.  D.  1150,)  was  not  ufed 
ID  EKglanJ  till  the  reign  of  Hm.  III.  and  the  firft  men- 
tion of  it,  in  our  Ibtutc  law,  is  in  the  preamb;e  10  /a/. 
H'efm.  I.  5  I.  A.  D.  1:72.  When  therefore  it  is 
faid  ParhamtKli  met  before  that  xra.  it  U  by  a  licence 
ot  fpeech  confidcring  every  national  alTunbly  as  a  Par- 
liament. See  I  Comm  c.  a.  i  .17  ;  and  tlic  notes  there  ] 
Parliament  may  be  defined  to  be 

The,  Lecislative  Brakck  ef  ibe  Sufretm  Pe^ver 
^  Great  Britain;  confining  of  the  King,  the 
Lords  Spiritual  and  Temporal;  and  the  Knights,  Citi- 
zens, and  fiurge0cs,  Reprclentatives  of  the  Commons  of 
the  Realm ;  in  Parliament  aflembled. 

I,  Of  tlx  A)itiquitj  and  Origin  nf  ParlxomtHtt 

II,  Tht  MaitHtr  9nd  Tmt  of  itt  a^imhUng, 

III.  //;  ccnjiituent  Parts, 

IV.  Tbi  Lmvf  etui  Ckjiomt  if  Parliamat  ai  an 

aggrtgate  Bods, 
1 ,  Ai  rtlaut  to  its  PtrMtr  and  yurifdiHicn^ 
Z.  ■  — — rhf  Pri'viUges  of  itt  Meaibtrj; 

and  fee  this  Did.  titles  Pten  ;  PnvtUgt. 

V.  Tie  Lav;t  and  Cujtems  of  the  Houft  cf  LOR  ds. 

VI.   TAriftf:*/*  2^  Commons. 

V.  I .  As  Mtmheri  of  Parliament. 

»VI.  (A)  As  relates  U  Taxes. 

2.  lit tiftirjudicial Cmfaeitj i andjee  anteW.  i '. 

and  this  Di^ionary,  liiic  Peers. 
(B)  As  relates  to  EleWon  of  Members  to  ftrve 

in  Parliasnent, 

And  herein, 
\*  Of  the  S^rJifealioHs  of  Sle^ors  ; 

(«J  in  Counties ;  (b)  in  Cities,  tec, 
t.  Of  toe  ^alifeations  of  the  EUded, 

3 .  Proceedings  nt  EleBiont  \  ivheni^,  of  the  Dutj 

of  retHTtt/ng    Ojfieerst  assd  Proeeedi^gs 
le/cre  Eleciioa-Commitlees. 
V\l.  Tie  Method  ef  Bu/tne/j,  attd  farrienlar/j  in  the 
fajjing  ef  Statutes  in  barb  Houfes ;  and  fee  thij 
Di^ionary,  title  Statute. 

VJU.    Of   the   Adjcarnmtnt t    Prorogation,  and 
Di^lutius  of  Parliaments* 

T.  Sou  I  fttithors  fiiy.  that  the  ancient  Britont  had  no 
fuch  fllTtimbltes ;  but  that  \\\e  Saxons  had;  which  may 
be  colicded  from  the  laws  of  King  /fa,  who  lived  about 
the  year  712.  And  li'tUiam  the  Firft,  called  the  Con 
qucror,  having  divided  this  lard  among  Lis  followers.  To 
that  every  one  of  them  Ihould  hold  their  lands  of  him  in 
cafiie,  the  chief  of  thcfe  were  called  Borons,  who  thrice 
7 


every  year  alTcmbled  at  the  King's  Court,  cjs.  AtCbriJi- 
mas,  Eajier,  and  f^'bitfuniide,  amimg  whom  the  King 
ufed  to  come  in  his  royal  robes,  to  Conlult  about  the  pub- 
lic aflilrs  of  the  kingdom.  Titis  King  called  fcvcral 
ParliamcDts,  wherein  it  appears,  that  the  freemen  or 
Commons  of  England  wcrt  alio  there,  and  had  a  ftinre  in 
making  laws ;  he  by  fettling  the  Court  of  Parliament  fo 
cftaWilhed  his  throne,  that  neither  BrstiHt  Dt:  :e,  nor 
Saxon  could  diilurb  his  traDqullIiiy  ,  the  making  of  his 
laws  were  by  aft  of  Parliamcut,  and  the  accord  between 
Steuben  and  him  was  made  by  Parliament ;  though  all 
the  times  fi.uc  have  not  kept  the  lame  form  of  aflVmbling 
the  Slates,  Doddtidgc^s  Aciiq.  Pttn'iisment. 

There  was  a  Parlutmcni  before  there  \^ere  any  baioiu; 
and  if  U)c  Commons  <^'c  n:it  aprtar,  tberccan  be  no  Par- 
liament; fortheki  i  ,  atid  burgeifcs  repre. 
lent  the  whole  Cor.  but  the  peers  only 
are  prcfcni  for  them      .  ,        i .^nc  oiJie/s.  Deddr. 

Coie  aflinns,  that  many  t'aiUameots  were  held  be- 
fore the  CL>n(jucA ;  and  produce>  an  iaftance  of  one 
held  in  the  rr-gn  of  Afred:  lie  likewil't;  gives  us  a  coo. 
clofiun  of  a  Parliament  holdcn  by  .:i:L';^.\:~,  where  men- 
tit-n  is  made,  that  all  things  were  enacted  in  the  ^reat 
fynod,  (ir  council  at  Giutely,  whereat  was  archbiihop 
H'djihelme,  with  all  the  oobtimen  and  wile  men,  whom 
the  King  called  together.  1  inji  110.  It  is  apparent, 
(fays  Mr,  P.ynie)  irusn  all  the  precedents  before  the  lime 
of  the  Conqucii,  tl'-it  our  prilHiie  fynodi  and  council* 
werj  nutbiog  cll'e  but  Parliaments  ;  that  our  Kings,  no- 
b!::s,  fcnaturs,  ulJcrmen,  wile  men,  knights  and  Com- 
mons, were  prcfenl  and  voiint;  in  them  as  mcmbcri  and 
judges :  And  Sir  Jhnry  S/e.'man,  Caaden,  and  other 
writers,  prove  the  C.^mmnn^  10  be  a  pan  of  the  Parlia- 
ment in  the;'  Hjt  not  by  til  at  name, 
or  ele^led  .  v:iiLzcns,  and  burgelfcs. 
Prjn.  Sc-ver,.^    ;     .  . 

Aa  to  the  origin  of  tiic  prcU-ni  Hoafe  of  Commons, 
our  authors  of  antiquity  vary  very  mufh  ;  many  are  of 
opinion  that  the  Commons  bcgaa  not  to  be  adnuttcd  as 
part  of  the  Parliament,  upon  the  footing  they  are  now, 
until  the  //  3,becaufe  the  fir  A  writ  ot  lummonsol  any 
knights,  citizen^',  and  burL^clTcs,  is  uf  no  ancienter  date 
than  t!>at  tiuie.  But  the  Great  Charter  in  the  17th  year 
of  Ki^g  Jehm,  (about  Mhtch  t  me  the  dillin^ioa  of  la- 
rones  majores  and  mtneres  is  fuppofed  to  have  begun)  wai 
made  per  Regem,  baroKei,      uietoi  homines  totiut  r/^.w. 

Siulea  ra)»,  that  the  b  r-uigh  of  St,  Ail-am  claimed  by 
prefcriptioii  in  the  Parliament,  8  Ed.  11,  to  fend  two 
burgetl'es  to  all  Parliaments,  as  in  the  reigns  of  Ed-vt.  1. 
and  bts  frcgeattcrs,  which  mull  be  the  lime  of  King 
John  i  and  lb  before  the  reign  of  King  H*n>y  II.  And 
in  the  reien  of  Henrj  V.  it  was  dccUicd  and  admitted, 
that  tlic  Commons  of  the  land  were  ever  a  part  of  the 
Parliament.  SeUea's  Tit.  Horn.  709  :  Polydere  Firgil 
Hellinfiitd,  S/.'ed,  and  others  mention,  that  the  Com- 
■  mons  were  firll  fummoncd  at  a  Patliament  held  at  Salif- 
bury,  16  Hen.  I.  Sir  l/'a.'ter  Ra/egb,  in  hit  ircatife  of  the 
Prerogative  of  ParlianuAts,  thinks  it  was  anma  18  ffim.lm 
And  Dr.  Neylia  finds  another  beginning  for  ihcm,  v/s* 
in  the  reign  of  King  titn.  II.  • 
On  thi>  part  ttf  the  fubjt  ft  Blacb/one  thus  exprcfTes 
himfclf ;  and  in  his  Ccmracnt^rie^  will  be  found,  as  on 
other  fubjc^s,  the  fuoimary  ui  former  opir.ioDS,  illutni- 
nated  by  the  powerful  mind  of  that  great  Commentator. 
See  1  Cisnm.  c.  a. 

The 


PARLIAMENT    I.  II. 


The  original,  or  firft  !nfticution>  of  Parliaments  is  one 
of  thofc  mauerj  which  lie  fo  far  hiddro  in  the  dark  age's 
ofannquity,  ih.n  the  (racing  of  it  out  is  a  thing  equally 
difficult  and  onccruin.  But  it  is  certain,  that  long  be- 
fore the  introduflion  of  the  Norman  language  into  Eftg- 
ImtJ,  all  matters  of  importance  were  debated  and  firtdcd 
in  the  great  councils  of  the  realm';  a  praaice  which 
feems  to  have  been  univerfal  among  iIk  northern  na- 
tions ;  particularly  the  Crrmms,  and  carried  by  them 
into  alt  (he  countrie^i  ok  Europe,  which  they  over-ran  at 
thedi^Tolutiun  of  the  Romaatm^uc. 

With  us  in  Eft^Lad  this  general  council  bath  been 
held  irameinori.dly,  under  the  fevcral  names  of  Michel 
Synorh,  or  great  council ;  Michel  (iemcrr,  or  great  meet- 
ing ;  and  more  frequently  H^ntena  gemote,  or  the  meet- 
ing of  wife  men.  It  was  alfo  Ilyl;d  in  Latin,  Commutte 
cvmilium  rtgnt  I  Magnum  toKciliumi  Regis  curia  tftagtra  i 
Ccniifniut  magncttuttt,  'vel  priKentm;  Jjjifa  gtHtralii  \  and 
fometimri  Cimmumtoi  rtgm  Angii,r.  Clan.  I.  i  \.  e.  32  ; 
A  9.  c.  10  :  Prt/.^Rep  :   2  inj}.  Wc  have  in- 

Aance;  of  in  meeting  to  order  the  afT-iirs  of  the  kingdom, 
to  make  nc*  law*,  and  to  mend  the  old ;  or  a*  Flaa, 
A  2.  f.  2,  evpreHc*  il,  "  ntv's  injurni  tmtrjh  mva  eemjlt- 
tutrertmtJia  ;"  fo  early  as  the  reign  of  Ina,  King  of  the 
ffy/l  SaxoNi ;  Oj'a,  King  of  the  Mtriians  ;  and  ■£,st>tlhert ^ 
King  of  AVfl/,  in  the  kveral  re-lm;  of  the  heptarchy.  \ 
And,  after  their  union,  the  Mmor,  c.  t.  §  3,  informs  u*,  1 
that  King  Alfred  ordained  for  a  perpetual  uf.iec  that  ) 
theic  council*  (hould  meet  twice  in  the  year,  or  oftcncr,  | 
if  need  be,  to  treat  of  the  government  of  tjod'i  people;  1 
how  they  fhould  keep  thcmfelves  from  An,  (houM  live  | 
in  quiet,  and  ftiuuld  receive  right.     Our  fucceeding 
Saxcn  and  Oanijh  morarchs  held  frequently  councils  of 
this  fort,  as  appears  from  their  rcfpcClivc  c(>dci  of  laws  ; 
the  titles  whereof  ufuatly  fpeak  them  to  be  cnaftcd,  ci- 
riier  by  the  King  ivith  the  advice  of  his  Witttna  gemcttt 
or  wife  men,  as,      bac  funt  iiijliiutn,  i^utt  EJgants  rex 
eofji/io  J'(tf,:eTifum  funrum  inJ}ttMit  \**  or  (o  be  cn-iCtrd  by 
thcfc  figcs  with  the  advice  of  the  King,  aj,  **  h,c( fntit 
jitdisia,  quer fafientet  ecnj'iLo  regit  Etbcljtism  iujlilutrant  :** 
or  laftly,  to  be  enabled  by  them  both  together,  as.  *•  b,rc 
fuHt  inflitutieHfs%  quas  rex  Edmuadus,  et  tp:/co^i  fui^  cum ja- 
ficHtibta flat  iKjlitiierutn.** 

There  il  a'fo  no  doubt  but  thcfc  great  councils  were 
occalionally  htid  under  the  (irrt  priiicci  of  the  Xcrniau 
line.  Qlan  vil,  w..o  wrote  in  tUc  reign  o\' Htttry  II.  fpeak- 
ing  of  a  particul.tr  amount  of  an  amercement  in  the 
Sheri/F'j  Court,  fays,  it  had  never  yet  been  afcertaincd 
by  the  General  Aflifc.or  .Afl'embly,  but  was  left  to  the 
culloni  of  particular  counties.  G/unv.  I.  9.  e.  10.  Here  | 
the  general  allifc  i»  fpoken  of  as  a  meeting  well  known, 
and  it^  Hatutcs  or  dccifion^  are  put  in  a  mauifell  contra- 
diftinAton  to  cuflom,  or  the  common  law.  And  in  Ed 
<ward  I II. 's  time,  an  -ifX  of  Pailianicni,  made  in  the  reipn 
of  If'iliictm  the  Conqueror,  -was  pleaded  m  the  cafe  of 
the  abbtry  of  Si  Edmund's  Barj,  and  judicially  allowed 
by  rhc  Court.  yf^tr-Bosk,  21  E.  3.  t.  60. 

Hence  it  indifpurably  appt-jrs,  that  I'ariiamenn  or  ge- 
neral councils  arc  coeval  with  the  kingdom  itielf.  How 
thofc  l*arli;imcnts  were  conftituted  and  compofcd  n  an- 
other quctlion,  which  has  been.matter  of  great  difpute 
among  our  learned  antiquaries  ;  and  particularly  wiic- 
thcr  the  Commons  were  fummoned  at  all ;  or  if  foai- 
moned.  at  what  period  ihev  began  to  form  a  dtllinC^ 
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afTcmbly.  It  is  however  generally  agreed,  that  in  the 
main  the  contlitution  of  Parliament,  as  it  now  Aandi, 
was  marked  out  (0  long  ago  as  the  fevcntecnch  year  of 
King  Jobnt  A.  D.  IJ15,  in  the  great  charter  granted  by 
that  prince  ;  wherein  he  promtfo  to  fummon  all  arch- 
bilhops,  bilhops,  ?.bbot^,  carli,  and  greater  barons,  pcr- 
fonally  ;  and  all  other  tenants  In  chief  under  the  Crown, 
by  the  Iheriff  and  baililfi ;  to  meet  at  a  certain  pl.ice» 
with  forty  days'  notice,  to  aftefs  aids  and  fcutages. 
when  necrlfary.  And  this  conllitution  has  fubfilled,  in 
faO,  at  lead  from  the  year  1x66,  .^.r;  //m.  Ill  ;  there 
being  Itill  extant  writs  nl  tii^t  dJIr,  to  fummon  kniglits, 
citizens,  and  bnrgclfcs  tci  I'ailiamcnt ;  the  former  ot* 
which  mav  be  (crn  in  Ehfii^e,      i.  ^  2. 

In  tine.  Parliament  i%  t.^chighell  ard  molt  honourable, 
arid  akfotutc  Court  of  juttice  \n  EitglaitJ  \  confitUng  of 
the  King,  the  Lords  of  i\irli3mcnt,  and  itxc  Common*; 
the  Lords  being  divided  into  fpiriiual  and  temporal; 
and  the  Commoni  di\  idid  into  knights  of  lliircsor  coun- 
ties ;  citizens  out  of  ciitcs ;  and  burj^cUcs  from  bo- 
rouglif;  the  words  of  the  old /^f/«  writ  to  the  i>faeriff 
for  the  election,  being  Dust  milcUi  gladHj  etriht  magti 
idorreoj  ij^  di/creict  ttMtitiUiil  lui ;  tJ^  dt  iftid'tbit  iiv:ta!t 
ccmitatui  lui  duet  tives ;  dt  ^ueliift  hurgo  duos  burgen- 
/t),^i  dij'eratoributlif  magiijH^eicatibjif  he,  tlnfi,  109, 

H.  The  Parliament  is  regularly  to  be  fummcned  by 
ti;e  King's  writ  or  letter  tlHied  out  of  Chancery,  by. ad- 
vice of  the  Privy  Council^  at  lead  forty  days  before  it 
begins  to  lie. 

This  i)  3  provifion  of  the  Magna  Charta  of  King 
'Jeha  :  FacitMui  f'ummsnert,  &c.  ad  artum  aum,JtiU{t:  ad 
tertntaum  (juadragittta  durum^ad  minus',  tf  ad ctr:um  /enim, 
Btack.  Mag.  Ch.  Jeh.  14.  It  is  enforced  hy Jiat.  7  It 
3.  e.  25,  which  eha^t«  that  there  iliall  be  forty  day& 
between  the  Idle  and  the  i cturn  of  the  writ  of  fummons* 
and  this  time  is  by  the  uniform  practice,  ftnce  the  Union, 
extended  to  fifty  days.  This  practice  was  introduced 
by  the  i2d  aiticle  of  the  adl  of  union,  J},ii.  5  /Ikk, 
e.  8,  which  required  that  time  between  the  tel^e  and  the 
return  of  the  writ  of  fummons  for  the  6rll  Parliament  of 
iircat  Briraiit.  See  2  Mi//  23;. 

It  is  a  branch  of  the  roviit  prerogative,  thit  no  Par-' 
lianicnt  Mn  be  convened  by  its  own  authority;  [meaning 
by  the  authority  of  the  Lords  and  Commons  only,  who 
in  common  parlance,  though  no:  in  (Iriduefs  of  law» 
are  confidered  as  the  Parliament  ;]  or  by  the  authority 
of  any,  except  the  King  alone.  And  this  prerogative  it 
founded  upon  a  very  good  reafon  ;  for  fuppofing  the 
Lord*  anc  Commons  had  a  right  to  meet  fpoiitane- 
outly  without  being  called  togef!ier,  it  is  impofTiblc  to 
conceive  that  all  the  members,  and  each  of  the  Houfes, 
would  agree  unarimouHy  upon  the  proper  time  3rd 
place  of  rai'eting  ;  and  ir  hali  of  the  nicmbrrs  met,  and 
half  abfciitcd  tlicmfelves  who  fliall  determine  which  is 
really  the  legiflativc  body,  the  pait  alOinblcd,  or  that 
which  days  away  ?  It  is  therefore  ncctfTciy  ih.tt  the 
r.'.rliainmi  fhould  be  called  together  at  a  determinate 
time  and  pUce ;  and  highly  becoming  its  dignity  and 
independence,  that  it  Oioutd  be  call<:d  together  by  t^one 
but  one  of  its  own  conllituenc  pans:  and  of  the  three 
conllituent  paru,  this  oftice  can  o.ily  appertain  to  the 
King,  as  he  is  a  finglc  perfbn,  whofc  will  may  be  uni- 
form and  lUady ;  the  firii  perfonin  the  n;t"ior,  being  fu- 
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penor  to  both  Houfes  in  dignity  ;  and  the  only  branch 
of"  the  Legi  flaturc  that  has  a  feparaie  exillencc,  and  is  ca- 
pable of  performing  any  ail  at  a  time  when  oo  Parlia 
mcnt  ij  in  being.  Nor  is  it  an  exception  to  this  rulc» 
that  by  feme  modem  itatutes,  on  the  demile  of  a  King 
or  Quten,  if  there  be  then  no  ParU;imcnt  in  being,  the 
lail  Parliament  revives,  and  it  is  to  (it  again  for  fix 
months,  unlcf^  .dtirdvcd  by  the  facccfibr ;  for  this  re- 
vived Parliament  mufc  have  been  originally  rummoncd 
by  the  Crown. 

It  is  true,  that  hy Jiai.  \6  Car.  I.  r.  i,  it  was  cnafted, 
that,  if  the  K  ng  neglcvlcd  to  call  a  Parliament,  for  three 
yL-«r4»  the  Peers  might  nlTemble  and  id'uc  out  writs  for 
choollng  one ;  and,  in  c;ife  of  ncglci^  of  ll-c  Peers,  the 
conliicucnts  miglit  Totci  and  elcti  ore  themfelvcs.  But 
this,  if  ever  pot  in  practice,  would  have  been  liable  to 
all  the  iaconvcnirnces  jutl  llaied  ;  and  this  aft  itfelf  ivas 
d.*emed  fo  highly  detrimental  nr.d  injuriou;  to  the  roysl 
prerogative,  th.-it  it  was  repealed  liv  Jiat.  i6  Crjr.  z.  c.  i. 
From  thence  ihc^efo^^^  no  prectdtnc  can  be  drawn  ;  and 
ill  fjclit  is  an  excepnun  which  folly  proves  the  rule. 

it  is  a'fo  true,  that  the  Convention  Parliament,  which 
reftored  King  Cl'crUs  the  Second,  met  above  a  month 
before  )»is  return  ;  the  Lords  by  their  own  authority, 
and  the  Commons  io  purfuance  of  writs  ijTued  in  the 
ranie  of  the  hcepiir;  of  the  liberty  of  F.Kginr^  by  autho- 
rity of  p3Tli.-imer.L :  and  that  the  faid  Parliament  fat  tilt 
the  rwcnty-ninth  of  DtzemhiFt  fuU  feven  months  aftrt 
the  KeSoration,  and  enailed  many  la«-s,  feveral  of 
which  are  ftiU  in  force.  Cut  this  v.-as  for  the  necefiity 
of  the  tiling,  *vhich  fuperfedcs  all  law;  for  if  they  had 
not  fo  met,  it  was  morally  impoffiblc  that  the  kingdom 
fhould  have  been  fettled  in  pL-acs.  And  the  firlt  thing 
done  after  the  K.in:;*s  return  was  to  pafs  an  afl,  deelaring 
Ihi?  to  be  a  gncd  Parliament,  notuirhilanding  the  \iant 
of  the  King's  writs.  See  jlat.  12  Car-  z.  c.  i.  So  that  as 
the  royal  prerogative  was  chic/ly  wounded  by  ihfir  fo 
meeting,  and  as  the  King  himlelf,  who  alone  had  a 
light  to  obicfl,  confcntcd  to  waive  the  objcflion, 
this  cannot  be  drawn  into  an  example  in  prejudice 
of  the  rights  of  tho  Crown.  Eelide*,  we  fliould  alfo 
remember,  that  it  was  at  that  limc  a  great  doubt 
amorg  ire  lawyers,  %vheihcr  even  this  healing  sft  made 
k  a  ^ood  Parliament;  and  hcM  by  very  maay  in  the 
negauvej  though  itfeeai!  to  la^r  been  too  nice  a  fcru< 
pie.  I  S;J.  t.  .And,  perhaps  out  of  abundant  caution,  it 
was  thought  necelTary  fO  confirm  its  a£l;  in  the  next 
FArliamcrt,  hy ^af.  15  Csr.  z.  .-r.  7, 14. 

it  is  JikewilV  true,  that  at  the  time  of  the  Revolution, 
A  D-  1683,  the  Lords  and  Commons. by  their  own 
authority,  and  opon  the  fjmmons  of  the  Prince  of 
Orange  (afterward*  King  l^'tUi&m),  met  in  .1  Convention, 
and  thetetn  difpofed  of  the  Cro^'n  and  kingdom.  But 
it  mufl  be  remembered,  that  tlii<  aH'embling  was  upon 
a  Hfcc  piincipie  of  nccelCty  as  at  the  Urftoration  ;  that  is, 
upon  a  full  ccnv'.ition  that  King  ^am^  II.  had  abdi 
cated  tiie  government,  ar-d  that  the  throne  was  thereby 
vacant;  which  foppoGilon  of  the  innividuai  members 
was  confirstid  by  their  concurrent  refolutlon  when  they 
oflually  ctmc  together  And  in  fuch  a  cafe  as  the  pal- 
p.ibie  vacancy  of  the  thrnne,  it  follows  tx  mcfjjiiatt  nit 
that  the  form  of  ih;  royal  writs  mult  be  laid  aOde, 
fiiherwifc  no  Pjrlirmcnt  can  ever  meet  again.  For  let 
44  put  another  pciuble  ca&j  for  iLc  lake  of  argument^ 


that  the  whole  royal  line  fhould  at  any  time  fail  and  be- 
come  cxtinA,  which  would  indifputably   vacate  the 
throne  ;  in  this  £tua[ion  it  fecma  reafonable  to  prefume, 
that  the  body  of  the  nation,  confilllng  of  Lords  and  Com- 
mons, would  have  a  right  to  meet  and  fettle  the  govern- 
ment ;  otherwife  there  mull  be  no  government  at  all. 
And  upon  this,  and  no  other  principle,  did  the  Conven- 
tion in         afTrmbte.    The  vacancy  of  the  throne  was 
precedent  to  their  meeting,. without  at.y  roya!  fummons, 
not  a  coafequcQce  of  ic    They  did  not  aOiemble  with- 
out  writ,  and  then  make  the  throtve  vacant  by  the  King's 
abdication;  but  the  throne  being  previoutly  vacant  by 
tlie  King's  abdication,  they  afTcmbled  wiihout  writ,  as 
i  they  moll  do  if  they  afl'cmblcd  nt  all.    f  Ud  the  throne 
been  full,  their  meeting  would  not  have  been  regular; 
but,  as  it  was  really  empty,  fuch  meeting  became  abfo- 
I  lutely  neccfTary.    AikI  accordingly  it  is  declared  by 
I  Jia'r.  I  //''.      M.  Ji.  1.  e.  1,  that  this  Convention  was 
really  the  two  Houfcs  of  Pjrliamcnt ;  noiwithHandtng  the 
want  of  writs  or  other  dcfcfls  of  form.   So  that  notwiih- 
!  {landing  tltefe  two  cipital  exceptions,  which  wcrejuilig- 
I  able  only  on  a  principle  of  neceflity,  (and  each  of  which 
by  the  way  induced  a  revoluaon  in  the  government,)  the 
rule  laid  down  is,  in  general,  certain,  that  the  King  only 
can  convo'-ce  a  Parliament.    A  ad  this  by  the  antlenc 
tlatute^  of  the  realm,  j^E.  3.  c.  I4  ;  36  £.  5.  c.  10,  he 
ii  bound  to  do  t-very  yiar^  tr  cfscr.tr ^  if  ntca  bi.  Not  that 
he  i5>  or  ever  was,  obliged  by  thefe  lUiutes  to  call  a  ntttt 
Parliaraeni  every  year,  but  only  to  permit  a  Parliament 
I  to  fit  annually  for  the  redrefs  ofgricvancc5..  and  difpaich 
I  of  bufinels,  tf  nted  it.  Thcfe  lait  words  are  fo  loofe  and 
I  vague,  that  fuch  of  our  monarchi  as  were  inclined  to 
govern  without  Parliaments,  negledlcd  the  convoking 
them  fomcticies  for  a  very  coniiqcrsblc  period,  under 
pretence  that  there  was  no  need  for  ihem 
j      Mr.  GraaviUt  SiarPt  in  3  ireaiire  p  jbliilied  fnme  years 
ago,  argued  ingenioufly  agiind  t  is  ccnilruAion  of  ihe 
I  _^a/.  4  £.  3  ;  and  maintained  that  tf.s  words  if  oenihe^  re- 
I  (erred  only  to  the  preceding  word  ifizy-jr  \  fa  that  the 
true  lignibcaiion  was,  that  a  Parliament  fhould  be  held 
once  every  year  at  all  cvcr.ts ;  and,  if  ih? re  fhould  be 
any  need  to  hold 't  ofter.er,  then,  more  than  once.  The 
t  contemporary  records  of  Padia.T.ent,  in  fome  cf  which  it 
is  fo  expreir<d  widiout  any  ambiguity,  prove  beyond 
all  conirovcrfy  th?.t  ibis  is  the  -true  conftruilion.  Se« 
Cbrijiiati!%  note  on  1  Co.tw..  c.i.  />-  151. 

'lo  remedy  the  evi;  of  difcontinuirg  Parliaments  it  was 
cnafted.  that  the  fining  and  hiildmg  of  them  ftuU  not  be 
iniermittod  above  three  years  at  the  ntofl.  And  by 
J}at.  I  tif  M.f.  2.e.  2,  it  is  decbrcd  to  be  or<  of 
the  rights  of  the  people,  that  for  redrefs  of  all  griev- 
ances, and  for  the  amending,  ftrcngthening,  and  pre- 
ferving  the  laws,  i'arUaiiicnti  oaght  to  be  hcid  fn^ue/tdj-. 
Vu'is  indchnite  frequency  is  again  reduced  to  a  certainty 
by  6  ^P'.  y  iM.  c.  z\  v/hich  ena£)s.  as  the  Aatuie 
of  ChiirUt  the  Second  had  done  bcIo^^■,  ttiat  a  new  Par- 
liament (hall  be  called  within  three  years  after  the  de- 
termination of  the  former. 

Though  the  fiat.  6  IV.  ^  M.  c.  z,  confirms  the  fla- 
tote  lO  Car.  z-  <.  I,  in  declaring,  that  there  (hall  nr.t  be 
a  longer  interval  than  three  years  af:sr  a  difToluiion  ; 
yet  iticfttf.  16  Car.  a,  fccms  10  hi  more  exicnfive  in 
Its  opcra:ion  ;  by  providing  that  there  tliall  Dot  be  an 
inicrmiiUoQ  of  aoore  iban  three  years  ofxz  any  iitting  of 
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rarlhctient*  which  wtll  extend  a'fo  lo  a  prorogittton. 
iiat  iu  the  mutiny-ail.  and  the  Und-tax  and  m  ilt-nx 
^iXi  are  pafi'cd  tor  one  year  only,  thu  Itatutcs  enforcing 
the  mceung  of  Puiltainciu  arc  now  of  little  avail ;  lor 
the  Parliacncot  niut\  neccfl'diily  be  rammoncd^  lor  the 
difpatcli  of  bulinefs,  once  every  year,  in  aniieni  timc»« 
indeed,  elpcciaMy  before  the  abolition  of  the  feudal 
tenurei  at  the  rclltftation  of  Charles  II.  our  King*  had 
fjch  a  revenue,  independent  o(  Farliatncut,  ih-tt  they 
were  enabled  to  rt  ign  many  years  together  without  iLc 
afijilance  of  PaiUiimenCf  and  in  defiance  of  the  llatutcs 
made  to  compel  their  calling  it  together,  i  Ctw/n. 
153, /bb. 

An  old  (latuce,  ;  R.  r./}.  2.  t,  4,  ordain$,  that 
every  perfon  and  conimonaliy,  having  fummoiii  to  Par- 
liament, null  come  tiiiihcrf  on  pain  to  be  ameiceJ,  or  ! 
oihertvife  punillied  ;  and  if  the  SheriiF  do:h  not  lummun 
xlie  cities  and  borougUs  as  ulual,  he  IhoJl  likewife  be 
amerced,  ^c. 

III.  The  ccnftitoent  parti  of  a  P.irliimert  are,  Tht 
Kiit^U  Mttjtjly,  filling  there  in  his  royal  poiuicil  capa- 
city i  and  iiic  three  Kit^tcs  of  the  Realm,  ihi  LcrM  Sfii- 
ritaal,  the  ior^i  T'^Mfi^rtil,  (wlio  lit  together  with  the 
King  in  one  houle.)  and  the  CVw«o«i,  who  ftt  by  them- 
felves  in  another.  Qihers  huAcvrr.  more  coofonanily  with 
the  common  underft  mding  of  ilie  nature  and  powers  of 
Parliament,  conftdcr  the  three  Ktlaics  of  the  Rejlmto  be 
JO/igpLorJi,  and  CemtjtTKi.  Sec  And  the  King,  and 
ihcic  three  fcrtatcs  together,  form  the  great  corporation 
or  body  politic  oi  the  kingdom,  of  wiiich  the  King  is 
laid  to  be  cafiut,  frt»cj/tuMp  tt  fnii,  4  Imjh  1,2:  J!m. 
I  Eltz,.  £.  3  :  Halt     Pari.  I.  i'ois  upon  their  coming  to- 

{'cther,  the  King  meets  ihcm  either  in  pcrlonor  by  rcprc- 
ciit*tion,  wuhouE  w:iich  there  can  be  no  bcginr.mg  of  a 
Paitiumentt  and  he  alio  has  alone  the  power  of  diJi'dlv-  | 
ing  ihem.  4  IkJ}.  6  :  i  Camrt.  e.  a.  ^  1 5  3.  | 
I  he  learned  commentator  then  proceeds  to  (hew  how  ' 
highly  neccflliry  it  ii,  for  prcferving  the  boliincc  of  the 
Conftttutton,  that  the  Executive  PoAer  Ihould  b;  a 
branch,  though  not  the  whole,  of  the  Legitlactve;  and 
how  each  branch  of  our  civil  polity  fupports  and  is  fup- 
.ported,   regulates  and  is  reguiattd,  by  the  refl.  Sec 
tCtmmp.  153—135  ;  and  as  to  ilicgener.il  extent  or  the 
King'i  power,  prerogative,  i^c.  this  Dictionary,  title 

Un  holding  a  Parliament,  the  King,  the  firft  day,  fits 
in  the  Upper  Houle,  and  by  himfclf,-or  the  Lord  Chan- 
cellor, (hews  the  re-ifon  of  their  meeting ;  then  the 
Commons  are  commanded  to  choofc  their  Speaker;  which 
done,  two  or  three  days  atterwardi  he  is  prclciited  to 
the  King,  and  after  fomc  (pecches  is  allowed,  and  fent 
doAn  tc  the  Houfe  of  Commons;  when  the  bufincfi  of 
Pailiament  proceeds.  ii/Jc^.  115.  Scc/iaj^Vl. 

A  Parliament  cannot  begin,  on  return  of  the,writ$, 
without  the  King  in  perfon,  or  by  reprcfentaiion ;  and 
by  repr^fentation  two  s%«ys,  either  by  a  Guardian  of 
EiigianJ,  by  letter*  patent  under  the  great  ic:il,  when 
tiie  King  is  out  of  the  realm  ;  or  by  commilTion,  to  ctr- 
tein  Lords  in  cafe  ot  indifjtoGtion,  b\.  when  hii  Majclly 
is  at  home,  j^Injl.  6,  7.  And  if  any  Parliament  is  to  bo 
holden  before  a  Goardian  of  t^e  Realm,  there  mull  be  3 
ipecial  commiffion  to  bcgiri  the  Parliament ;  but  the 
tciie  of  the  writs  of  fumoions     10  be  in  the  guardiau's 


name  ;  and  by  an  ancient  law.  Jiaf,  Z  //.  5.  e.  I,  if  the 
Kiag,  being  beyond  fca,  caufc  a  Parliament  co  be  foro- 
moned  in  this  kingdom,  fay  writ  under  the  tejlt  of  hi* 
lieutenant,  and  after  the  King  returns  hither,  tae  Par- 
liament fhall  proceed  without  any  new  fummoni. 

In  the  5ih  year  of  {s<ftry  V.  a  Parlianicnt  was  hotdcn 
before  Jchn  Duke  of  Btdjer<i^  brother  to  the  Kinj?,  and 
guardian  of  the  kingdom.  Aniio  3  Ed.  IV,  aPaihament 
was  b  gun  in  the  preU-nce  o!  t»c  King, and  prorogued  to 
a  further  day  ;  and  then  li'iihnm  .-Vrchbifhop  of  J Vri,  the 
King's  commifTary  by  letters  patent,  htld  ihe  fame  Par- 
liament, and  made  an  adjournment,  i^c.  And  28  £/:x. 
the  Queen  by  commiffion  under  the  great  feal,  (reciting, 
that  for  urgent  occ>lons  ihe  could  not  be  prefent  in  her 
royal  perfon,)  did  authorile  yeiyr  H'htigift  Aichbilhop  of 
CanHrbury^  Willtam  Lord  Burltigh,  Lord  Trcafurer  of 
England,  and  Hinrj  Earl  of  Dtti'y,  Lord  Steward,  to 
hold  a  Parliament,  jcc.  ^d faeiendu^  emtiia  el  Jiitguh^ 
tiV.  lucion  ad  Parliamentum  adjti  nand.  et  ^rsrtgand.  ice 
And  in  the  upper  part  of  the  page,  above  the  beginning 
of  tlic  commitiion  is  written,  Demp;a  Regsna  repra/tn. 
ttttur  ^tr  ceraKtJJictmrics,  -jis,.  6cc-  Thcfc  commi:Iiu:irrs 
fat  on  a  farm  before  the  cloth  of  ftate,  and  &(ter  the 
commilTion  read,  the  Parliament  proceeded. 

A  Parliament  may  be  huldeo  at  any  place  the  King 
(hall  afftgn.  See  i  Cemm.  p.  153,  in  n. 

Theconllituent  parts  ol  Parliament,  next  in  order,  are 
the  Spiritual  Lords.  1  hefe  confill  of  two  Archbiihops, 
and  Ct^enty-four  UiO.ops;  and  at  the  difTolution  of  mo- 
itaitorles  by  //^r,  Vlll.  confilled  likewif*  of  twenty- 
fix  mitred  abbi>:i.  and  two  priors.  Sfld.  I'ult  H^e.  2> 
J,  27.  A  very  confiderabte  body  ;  ai  d  in  thofe  times 
equal  to  half  the  number  of  the  temporal  nobility  ;  CV. 
Lttt.  97  :  See  4  Injl.  i  ;  by  wMcK  it  appears,  that  ihc 
Dumber  of  the  temporal  nobility  was  one  hundred  nnj 
fix.  All  thefe  hold,  or  are  fuppofed  to  hold,  certain  :ir.-. 
ticnt  b.ironics  under  ihe  King  ;  for  H'llltam  the  Con- 
queror thoU'»ht  proper  to  ch.ingc  the  fpintual  tenure,  of 
frankalmoign  or  free  alm»,  under  which  the  bithops  held 
their  lands  during  the  Saxen  Government,  into  the  feodnl 
or  Acrman  tenure  by  barcry  ;  which  fubje^ed  their 
clUtcs  to  all  civil  char«ci  a::d  airefTmeni^,  from  which 
they  were  before  e.'ccmpi ;  (ii/i.  Hifi.  Ex<h.  55:  Sfulm, 
if  ,  I.  291,  and  in  rif;hi  of  fuccefTton  lo  thofe  baronici> 
which  were  uralienable  from  their  refpe£lt\e  dignitirj» 
the  bifhops  and  abbou  were  allowed  their  feats  in  the 
Htule  of  Lords.  Glar.'v.  7.  1  :  Co.  Litt,  97  :  Stld.  Tirle 
Him,  2,  5,  19.  But  though  thefe  Lords  Spiritual  are,  in 
the  eye  of  the  law,  a  diltin£l  ellatt  from  the  Lords  Tem- 
poral, and  are  fo  dillinguilhrd  in  moll  of  our  ads  of 
Parliament,  yet  in  practice  they  arc  ufually  blended  to- 
gether under  the  one  name  of  tin  Lcrdt ;  they  intermix 
in  their  votes,  and  the  majority  of  fuch  intermixture 
binds  both  Ellates.  And  frcm  this  want  of  a  feparate 
alTembly,  and  feparate  negative,  of  the  prehifs,  fomc 
writers  have  argued,  {U'hiteUtkecn  Pari.  c.  72  :  If  'ariart. 
yillnincttb,  z.  f.  3,)  very  cogently,  that  the  Lords  Spiritual 
and  Temporal  are  now  in  reality  only  one  Eftat?  ;  /)>vr 
Co  ;  which  isunquellionably  true  in  every  cficdual  fcnte  ; 
though  the  ar.ticnt  diflinitUon  between  (hem  tlill  nomi- 
nally continues.  For  if  a  bill  thould  pafs  their  Uoufe.  there 
is  no  doubt  of  its  validity,  though  every  Lord  Spiritual 
fhould  vote  againfl  it ;  of  which  Stldett  and  Sir  £.  C^Jkc 
give  many  iallinccs  ;  as  cn  the  other  hand,  it  fccms  that 
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It  wouIJ  be  equally  good*  tf  the  LorJs  Temporal  prtfcnc 
were  interior  to  the  billiopa  in  nuinbcr*  and  every  one  of 
thofe  Temporal  Lords  gave  his  vote  to  rejcCl  (he  bill  ; 
chough  Sir  f.  Czif  (ecnu  to  doubt  whetlicr  thii  would 
DM  be  an  ordinance,  rather  ihiin  an  a£t  of  Parliament. 
4  laji.  25  :  fee  StUen*j  Barvsa^t,  /.  I.  f.  6  :  Gil>J,  CoJ. 
2S6.  Si-e  alfo  2  l/t-i.  5rt^.  (>,  7  :  and  KtiUo.  1S4 ;  where 
3t  IS  holden  by  tie  Judges*  7  Vlll,  that  the  King 
may  hold  a  Parliament  without  any  Spiritaal  Lords.  J  hi» 
was  atfo  exemphfied  in  lac\  in  th<:  tivo  hrlf  P.irliam?nis  ot 
Ciarlet  II,  whcrcirf  nn  biftiyt'S  were  fommoned  ;  lill  af;cr 
tlic  repeal  of  ihc  //at.  1(3  Car.  1.  r.  27,  by  jiat.  13 
Car.  1.^.  I.  <■  a. 

No  rational  or  antienc  principle  tan  perhap»be  fug- 
gcft-d,  why  the  bifhops  (hoatd  not  have  exaiUy  the  fame 
legifiative  funrt!ons,  as  the  other  Peers  of  Parliament; 
li'.e  flyleof  the  Houfe  of  Lordj,  viz.  the  L^rds  Spiritual 
and  'j'empota},  W3t  probabty  intended  as  a  compliment 
to  the  bilhopi  ;  10  exprcfs  the  precedence  that  Ihey  arc 
entitled  to,  before  all  tiic  temporal  birons;  which  origln- 
ally  was  the  only  char.icter  that  give  a  claim  to  a  Ic-it 
in  the  Houfe  of  Lords.  Unlefs  precedents  could  be  found 
to  the  contraryi  there  fecms  to  be  no  rcnfon  to  doubt, 
but  that  any  aft  at  this  day  would  be  valid,  though  all 
the  Temporal  Lords  or  all  the  Spiritual  Lords  wcic  ab- 
fcni.  (  C?w»i.  I  c5,  H. 

In  the  I  £i:z.  c.  2,  the  flylc  of  the  Parliament  is, 
the  Lords  and  Commons  in  Parliament  aflVmbled  ;  but 
there  is  the  lame  llyle  ufed  alfo  in ^at,  1  £/iz.  11.  a 
revenue  a^l.  On  the  i8th  of  Ftfraary  1641,  a  motion 
was  made  in  tiic  It  ijb  Houfe  of  Lord;,  •*  That  as  all 
the  bilbcps  were  againll  a  rcprefeniaiion  about  certain 
grievances,  t^e  Lurds  Spiritual  (hould  not  be  named: 
upon  which  the  Judges  were  coni'uUed;  and  their  opi- 
nion H'a<,  that  in  any  acl  or  order  which  pafTed.  it  mull 
be  entered  "  by  the  Lords  Spiritual  and  Temporal/' 
1  Meutttm.  3 4 1* 

I'hc  UrM  Tmpcml  confift  of  all  the  Peers  of  the 
realm  ;  (the  biihops  not  being  in  ftriftnefs  held  to  be 
iuch,  but  merely  Lords  of  P.iTl!amcnt,  Siaun/if.  P.  C. 
153  ;)  by  whatever  title  of  nohitity  diltingutfliedi  Dulcet, 
Marquifles,  t'arls,  Vifcountj,  or  Barons;  as  to  which 
dignities,  fee  this  Ditflionary,  under  ihofe  titles,  anrl  title 
/Vrr/.  Some  of  thefc  fit  by  defcent.  as  do  all  anticnt 
i*cers ;  fbrne  by  creation,  as  do  all  new  made  ones  ; 
others,  fince  the  utiion  with  Scctla/iJ^  by  election,  which 
ii  the  cafe  of  the  fixtccn  Peers,  ivho  reprelent  the  body 
of  the  Scotr  nobility.  The  number  of  Lords  Temporal 
is  indefinite,  and  may  be  increal'ed,  ai  will,  by  the  [>o-.ver 
of  the  Crown ;  and  once,  in  the  reign  of  Queen  y//xw, 
there  was  an  inllance  of  creating  no  lefs  than  (Welve  to< 
geth'r  ;  in  contemplation  of  which,  in  tlie  reign  of 
Gfsr^i  L  a  bin  pnfTcd  (he  Houfe  of  Lcrd«,  and  was  coun- 
tenanced by  the  then  minillry*  for  limiting  the  number 
of  the  peerage.  This  was  thought  by  lome  to  promife 
a  great  acquifttion  to  the  ConUiiution  ;  by  retraining 
the  prerogative  from  gaining  the  afccndani  in  that 
augult  afTembly,  by  pouring  in  at  plcafurc  nn  unlimited 
numb:r  of  new-created  Lords.  Bu:  the  bill  was  ill  re- 
liihcd,  and  mifcarried  in  the  Houfe  of  Commons,  whofc 
leading  members  wrre  then  dcljrous  to  keep  the  ave- 
nues to  the  other  Houfe  as  open  and  cafy  as  pofiible. 
I  Ccmrt.  157. 


The  utility  of  thij  body  is  defended  by  the  lesmrd 
Judge,  on  the  ground  that  diRinflton  of  rank  and  ho- 
nours is  neceir^ry  in  every  well-governed  State;  ami 
the  advaniaees  ref"i,hing  from  thofc,  whom  he  com- 
pares to  pillars,  re.ired  Irom  among  the  people,  mor^ 
imniediittly  to  (upfort  the  Throne,  ere  Jlatcd  with  ilie 
conlhtutioniil  accuracy*  for  which  that  writer  icrocmincat. 

^he  CommenSf  accwding  to  the  prefent  ordinary  ac- 
ceptation nt  the  term,  confill  of  all  fuch  men  of  pro- 
perty in  the  kingdom  as  have  not  feats  m  the  Houfe  of 
Lords  i  indeed  in  ii*  largcil  fenfc  the  word  comprehend* 
all  whoare  not  Peers  of  the  realm  :  b-jt  it  appt^irs,  in  its 
original  ftgnitication.  to  have  been  C(*ntincd  to  thole  only 
who  had  a  right  to  ftt,  or  h.id  a  right  to  fotc  fur  re- 
prercntaiivcs  in,  the  Houfe  of  Commons ;  ard  in  its  tiriA 
part  lament. try  fenfe,  in  which  alone  tt  ought  to  be  here 
uiidertiood,  it  means  the  Kntghit  Citizcm,  ar,d  ^w- 
who  arc  the  reprei'entaiivei,  in  the  Houfe  of  Com- 
mons, of  die  various  counties,  cities,  and  boroughs  in  the 
kingiiom.    In  a  free  llate,  every  man  who  is  fuppofed 
a  free  agent  ought  to  be  in  fome  meafure  his  own  go- 
vernor ;  and  therefore  a  branch,  at  leail,  of  the  Icgillative 
power  (hould  refidc  in  the  whole  body  of  the  People, 
in  the  State  of  Gr/mt  Ilntarn  it  is  wil'dy  contrived, 
that  the  people  Oijuld  do  that,  by  tnelr  repretciit.itive>r 
which  it  is  impracticable  to  perform  in  perfon ;  repre- 
fentativcs  chol'en  by  a  number  of  minute  and  frparaie 
dillricls,  wherein  all  the  voters  are,  or  eafily  may  be^ 
dillinguilhed.    The  counties  are  therefore  reprefented 
by  knights,  defied  by  the  proprietors  of  lands :  the 
cities  and  boroughs  are  reprefented  by  citizens  and  bur- 
gefici,  ct^^o^cn  by  the  mercantile  part,  or  i'uppofcd  trad- 
ing iniercll,  of  the  naiicn.    The  number  of  Bn^i-ih  re- 
prefentativcs  is  five  hundred  and  thirteen,  and  ot  Scttcb 
forty  five;  in  all.  Ave  hundred  and  fifty-eight.  And 
every  member,  though  cholcn  by  one  particular  ditlriA, 
when  cleftcd  and  returned,  ferves  for  the  whole  realm. 
For  the  end  of  his  coming  Ihithcr  is  not  particular,  but 
general;  not  barely  to  adv.int.^;c  his  contlituenis,  but 
the  fOflnwcfl-wcalth  ;  10  advii'e  his  Majcily   (as  appears 
from  the  writ  of  fummons)  •*  dt  aaMunt  cct^lio,  /up<r 
Htgtttit  ^ttihufdam  atduii  tt  *rgfalibutt  regtm,  Jiatmiit 
dtftuftpntm  regat  Auglitr,  tt  iultfitt  AngUeAna,  fttntrntK' 
tibui.**  ^Ifiji.  14.  .•\nd  therefore  (*ays  BUcifieict)  he  is 
not  bound  to  confult  with,  or  take  the  advice  of,  his 
conftiiucnts  upon  any  particular  point,  unlcfi  he  himfclf 
thinks  ic  proper  or  prudent  fo  to  do.  See  1  Gemm,- 
157,  9,  and  the  noti's  there. 

Ihefe  are  the  coolUtuent  parts  of  a  Parliament;  the 
King,  the  Lord:  Spiritual  and  Temporal,  and  the  Com- 
mons ;  Parts,  of  which  c-ich  is  fo  ncceflary,  that  the  con- 
fcnt  of  all  three  i»  required  to  make  any  new  law  that 
fhall  bind  the  Sabjeft  Whatever  is  enaif)ed  for  law  by  one, 
orby  two  only  of  the  three,  ib  no  tUtine;  and  to  it  no  regard 
is  due,  unlefs  in  matters  relating  to  their  own  privileges. 
For  though,  in  times  of  madnefs  and  anarchy,  the 
Houfe  of  Commons  once  paHed  a  vote  (which,  as  lia& 
been  well  obfervcd,  was  a  natural  prologue  to  the  tragical 
drama  immediately  afterwards  performed),  •*  that  what* 
focvcr  is  enabled  or  declared  for  law,  by  the  Commons, 
in  Parliament  alfembled,  hath  the  force  of  la*-;  and  a'l 
the  people  of  this  nation  are  concluded  thereby, although 
the  coniCDt  and  concurrence  of  ihc  King  or  Houfe  of 

Peer* 
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Pefrs  be  not  U.id  thereto  yet,  when  the  ConAitution 
was  retlurcd  in  all  its  forms,  it  was  p.irticuUrly  ena^cd 
by  jlat.  (J  C,r,  %.  i.  I,  that  if  any  perfon  ihall  mali- 
ciouHy  or  aJvii^dty  afTirm,  that  both  or  citltcr  of  the 
Uoufcs  of  PailoniciiC  have  any  lc{{iflativc  authority, 
without  the  King,  fuch  prrlon  lhall  incur  all  the  penal- 
tics  of  j/r,.*/,ii.w;i^ ;  *c  mull,  hGvvcver,  remember  the 
exceptions  to  thit  rule;  ariling.as  has  been  already  mcn- 
liottcd,  from  State  ncccAity. 

IV.  i.TtiE  po^^e^  and  jurifdi^ion  of  Parliament,  fays 
Sir  Edward  Ceh,  is  To  traolcendcnt  and  abfolute,  that  it 
cannot  be  tunfined,  either  for  cnufcs  or  perfons,  within 
any  bounJ>.  4  Jnjf.  36.  It  hath  fovereign  and  uncon- 
trollable  authority  in  the  makirg,  conhrming;,  enlarging, 
rctlrain  ng,  abrogating,  repealing,  reviving,  and  ex- 
pounding of  laws  ;  cor.cerning  matters  of  all  pofTible 
denominations,  cccleliaHical  or  temporal,  ciwi,  military, 
maritime,  or  criminal ;  this  being  the  place  where  that 
abfolutc  dcfpotic  power,  wiiich  mull  in  all  governments 
rcfidc  fomewtierc,  is  intrutlctl,  by  the  Conllilution  of 
tliefc  kingdoms.  All  mifcbicts  and  grievances  ope> 
rations  and  remedieit,  that  iranfcend  the  ordinary  cour'c 
of  law,  are  v/iihin  the  reach  of  this  extraordinary  tri- 
bunal. 1l  can  regulate  or  ncw-mo<lel  the  fucceflion  to 
the  Crown;  as  was  done  in  the  reign  of  /Jeary  Vlll.  and 
If'il.'/nm  HI.  It  can  alter.thc  eDablinicd  religion  of  the 
land ;  as  w^s  done,  in  a  variety  of  inllance*.  in  the  reigns 
of  King  htiiry  VIII.  and  his  three  cMidren.  it  can 
change  and  create  afrcfh  even  the  ConUitution  of  the 
kingdom,  and  of  Parliaments  thcinrdves;  as  was  done 
by  the  a^  of  union,  and  the  fcver.il  llatutes  for  triennial 
and  feptennial  elections.  It  can,  in  (hort,  do  every  thing 
that  is  not  naturally  impolfible ;  and  therefore  fomc  have 
rot  fcruplcd  to  ciU  iis  power,  by  a  figure  rather  too 
bold,  the  omnipotence  of  Parliament;  an  exprellion, 
however,  which  in  fad  feems  to  fignify  nothing  more 
than  the  fupreme  fovereign  power  of  the  State  ;  or  a 
power  of  aiflion  uncontrolled  by  any  ftiperior.  In  this 
renfc,  the  King  in  the  cxercifc  of  his  prerogiiives,  and 
the  Houfe  of  Loids  in  the  intcptctatiottof  laws,  are  alfo 
omnipotent;  that  is,  free  trom  the  control  of  any  fupe- 
rior  provided  by  tlie  Conilituiion.  True  it  is,  that  what 
the  Parliament  doth,  no  authority  upon  earih  can  undo. 
So  thjt  it  is  a  matter  moft  elTt  ntial  to  the  liberties  of 
this  kingdom,  that  fuch  mrmbers  be  delegated  to  this 
important  trull  as  are  moA  eminent  for  tlitir  probity, 
their  fortitude,  and  their  knowledge ;  for  it  was  a  known 
apopbtl^cgm  of  the  great  lord  trenluicr  BurUi^h,  *'  that 
could  never  be  ruined  but  by  a  Parliament;** 
and  as  'i'lr  Maithfiu  Hale  obfervcs,  thi^  being  the  highell 
and  ^rcateA  Court,  over  which  none  other  can  have  Ju- 
rifJi^ion  in  the  kingdom,  if  by  aiiy  means  a  mifgovcrn- 
menl  Ihould  any  way  fall  upon  it,  the  Subje>fls  of  this 
kingdom  are  left  without  all  manner  of  remedy  of  Par- 
liamcdi.  HsiU  of  Pari.  49.  To  the  fame  purpofe  Ahn- 
i(j!jiU£u  (though  it  )9  earncdly  to  be  hoped  [aohaHily,) 
prefaces,  that  as  Rcmc,  Sparta,  and  Cnrtha^t  have  loll 
their  liberty  and  perKhed.  fo  the  ConlUtution  of  hy.^- 
land  will  in  lime  lofc  its  liberty,  will  pcrifli ;  it  will  perilh 
whenever  the  Lcgifintivc  Power  (hall  brcome  more  cor- 
rupt than  the  Executive.  Sp.  L./.ii.c.  6. 

it  mud  be  owned  t'lat  Mr.  Locke,  and  other  theo- 
retical writers  have  held,  tha[  **  there  remains  flill  inhe- 
9 


rent  in  the  people  a  fupreme  power  to  remove  or  aflter 
the  LcgiiUture,  when  they  lind  that  Legillaiure  aft  con- 
trary to  the  iruil  rcpofcd  in  iliem  ;  for  when  fuch  truil 
is  abufed,  it  is  thereby  forfeited,  and  devolves  to  thofc 
who  gave  it."  tat/  en  Gsv.  part  2.  ^  149.  227,  But, 
however  juft  this  conclufion  may  bt-  in  theory,  wc  cannot 
practically  adopt  it ;  nor  take  any  lcj(al  llcps  to  carry  it 
into  execution,  under  any  difpenfation  of  government  at 
prrfcnt  adkually  exilling.    For  tlii>  devolution  of  power 

I  to  the  people  at  large,  includes  in  it  a  d'.lfolution  of  the 
whole  form  of  government  cHabliflied  by  that  people  ; 
reduces  all  the  members  to  their  oiiginal  Itatc  of  equal- 
ity, an  ]  by  annihilating  the  lovcrcign  power,  repeals 
all  pofiiivc  laws  w  hailocvcr,  before  enafted.  No  human 
laws  will  therefore  luppofe  a  cale,  wh*ch  at  once  muti 
dcHroy  all  law,  and  compel  men  to  build  afrcfh  upon 

I  a  new  foundation;  nor  will  they  make  provifion  for  fuch 

I  a  defperate  event,  as  mull  render  all  legal  provihon  m* 

,  cHeaual.    So  long,  thcrcioic.  as  ilic'£w^/./-&  Confti- 

I  tution  bils  wc  niay  venture  to  afiirm,  that  the  power 

I  ol  Parliament  i-,  abfolutc  and  witliuut  control. 

'  In  order  to  prevent  the  mijchicfs  that  mignt  firifc  by 
placing  this  extenfivc  authority  in  hands,  either  incapable 
or  improper  to  manage  it,  it  is  provided  by  cultom  and 
the  law  of  Parliament,  that  no  one  (ball  tit  or  vote  in 
cither  Houl'e  unlefs  he  be  twenty-one  years  of  age, 

!  tl'hiitl.  {.  50:  .\lnjl.  47.  This  \%  alfo  eaprcfily  de- 
clared by  jiai.  7      8  //'.  3.  e.  25.  ^  S,  with  regard  to  the 

I  Houfe  of  Commons ;  doubts  having  arifen  from  fame 
contrary  adjudications  whether  01  not  a  minor  was  in- 

'  capacitated  from  fitting  in  mat  Houfe.    This  provifton 

I  h.is  not  always  been  (Iriclly  attended  to  ;  one  of  the 
warmctt  advocates  for  the  Conilituiion  (if  his  own  pro- 
feOions  arc  to  be  credited,  though  not  according  to  unt- 

'  verfil  opinion,)  having,  it  is  believed,  firll  taken  his  feat 
when  a  minor.  It  is  alfo  cnavilcd  by  jUi.  7  Jae.  1.  6, 
that  no  member  be  permicied  to  eniir  into  the  Houfe  of 
Commons,  till  he  hath  taken  the  Oath  of  Allegiance 

i  before  the  Lord  Steward,  or  his  deputy.  *l*he  L.ord 
Steward,  on  tnc  brll  day  of  the  meeting  of  a  new  P<ir- 

I  liamcnt,  attends  in  a  room  adjoining  to  the  Hoole  of 
Com  t  ons,  and  adminiders  the  oath  to  the  m  mbers 
preieni;  and  he  ttien  executes  a  commiflion  ci  depot- 

j  ation,  en>powerirtg  any  one  or  more  of  a  great  number 

I  of  members  fpeciticd  to  adminilUr  the  oa:h  to  other*. 

I  By  Jlat  I,  30  Car.  z.  ji.  zi  I  Geo.  t^c.  13,  no  member 
(hall  vote  or  fit  in  either  Houfe  till  he  hath,  in  pte- 

^  Icnce  of  the  Houfe,  tiiken  the  Oath  of  Allegiance,  Su. 
piemacy,  and  Abjuration ;  (the  latter  now  as  altered  by 
/int.  6  Ge3,  3.  f  53.  fee  title  Oathi ;)  and  fuhfcrlbed  and 

I  repeated  the  declaration  agaiiilt  tranfubllantiation,  and 
invocation  of  Saints,  and  the  lacriticeof  the  Mafs.  /iitemt^ 
unlefs  naturalized,  were  likewifc  by  the  I:iw  of  Parlia. 
ment  incapable  to  fervc  therein  ;  and  now  it  is  enaClcd, 
by jiat.  It  W  13  3.  f.  2,  that  no  alien,  even  though 
he  be  naturalized,  (hall  be  cap:ible  of  being  a  mesibcr 
of  cither  Houfe  ot  P.irtiamcnc. 

There  are  not  only  iheic  llanding  incapacities,  but  if 
any  perfon  is  made  a  Peer  by  the  King,  or  ctcded  10 
fervc  in  the  Houfe  of  Commons  by  the  people,  yet  may 
the  rcfpedtive  Houfes,  upon  complaint  of  any  crime  in 
fuch  perfon,  and  proof  thereof,  adjudge  him  dilabled,. 
and  incapable  to  fit  as  a  member,  and  this  by  the  law  and 
cudomof  Parliament.  1  Cctnm.  t.  2./.  163  ;  cites  U'hittL 
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^Parl.  lOl ;  nod  refer*  to  LcrJi  'Jcvrn.  j  A/j)'  1620  : 
13  Maj  1624:  26  hfttj  17B5  :  Comm.  'Jcurn.  Feb. 
I5S0;  i6jS;  9j\i?v  ;  217^*  '^'40:  (>MAr. 

1676  :  6  iW^r.  1711  :  17  /"fi.  I7J>9- 

Tne  ft:nlcncc  immediately  preceding  was  -ooi  in  the 
firft  ediuoiis  of  ihe  CommeDtancs,  but  was  added,  no 
doubt,  with  an  nUulion  to  %hc  Mit^Uit/tx  clc^ion;  the 
circumllanccrs  of  *hi»:h  were  briefiy  ihcfc :  Onjatnterj 
19-20,  1764,  7.        was  expelled  the  Houfe  ot  Com- 
mons for  being  the  author  ot  a  (cduious  libel  :  at  the  1 
next  eIrtUon  in  1768  he  was  clcited,  f-jr  the  county  ot 
Mia'Mt/iXi  and  <on  Fehruary  3,  1769,  it  was  relolvcd, 
ibai  'J.  ty.  liiq.  who  had  acknowledged  liimCoIf  to  be 
the  author  and  publifber  or  a  paper  which  the  Houfe 
had  previouHy  pronounced  to  be  an  infolent,  fcandalous, 
and  ieditlous  libel,  (not  the  f;imc  for  which  he  was  expelled 
in  the  former  Parlumcnt),  and  who  bad  been  conviAed 
in  the  Court  of  K.  B.  of  having  primed  and  publilhed 
H  feditious  libel,  and  thru  ohjctnc  and  i/^-.f-.-eui  liinij,  and 
been  feotenccd  to  twenty- two  .uonlhs'  imprlfonment,  // 
txpdltd  tkis  iio^/t.    A  new  writ  having  been  ordered 
ior  the  county  of  MiJalfjt.K,  Mr.  /f.  was  re-cleiled  with- 
out oppofiiion ;  and  on  ff&ruaiy  17,  1769,  it  was  re. 
folved, "  that  'J  H-\  E!q.  having  btcn,  in  this  fe0ion  of 
Parliament,  expelled  tnis  Houle,  was  and  is  incapable  of 
being  elctled  a  member  10  I'crve  in  this  prcfent  t'artU- 
ment      and  the  election  «.Midedarcu  void,  and  a  r.ew 
wiic  ordered.    (Jc  w:is  a  fccond  time  rc-c[eded  %vithout 
oppolition;  and  on  lUarr^  17,  1769,  the  Houle  again  de- 
clared the  eieftion  void,  and  ordered  a  new  writ :  At  the 
next  election  Mr.  Luttrtllt  who  bad  vacated  his  feet  for 
the  purpofc,  by  accepting  the  ChiltcrnHundrcds.orfcrcd 
himrdf  a  candidate  againll  Mr.  //'.    Mr.  K-'.  had  1 143 
votes,  and  Mr  Lurtttll  296.    Mr. w.is  again  re- 
turned by  the  Sheriff.    On  ^prtl  i;,  lyOij,  the  Houfc 
refolved,  that  Mr.  Lm trdJ ooghi  to  have  been  rccurocd, 
and  ordered  the  return  to  be  amended  ;  allowing  foar- 
icen  days  for  a  petition  agalnll  the  rtturn:  one  was 
accordingly  prcfentvdon  .ii^r.-/  rg.by  certa'n  freeholders 
of  Mii/Mltjix  ;  and  on  the  bth  of  May  the  Houfc  rcfolvrd 
that  Mr. /.!///«// waa  duly  cicfted.    On  the  3d  of  iV'«v 
'7^3>  (fourteen  years  afterwards  ! )  it  was  relolved,  that 
the  refoluiiooi  of  the  I7ih  fehruary  1769  ihdWd  be 
expunged  from  the  Journals  of  the  Houfe,  as  being  fub- 
<vtr/ive  of  tht  rights  ef  tb:  tuhole  bo.iy  c/  eleitirs  ef  thit 
tir.^tiem,    And  at  tne  fdme  time  it  was  ordered,  that  all 
the  declarations,  orders,  and  relolutions  rcfpcding  the 
cledionof  J.  ly.  fhould  be  expunged. 

The  hiftory  of  t.KilarJ  funitlhcs  many  infiaoccs  cf 
important  conRitution^l  quciUons  that  have  deeply  agi. 
tatcd  the  minds  of  the  people  of  this  country,  which 
can  raife  little  or  no  doubt  in  the  minds  of  thofc  who 
view  them  a:  a  dilJance,  uninfluenced  by  intercit  or  paf- 
lion.  It  has  been  thought  by  fome  that  it  was  a  'vicL-nt 
mcafurc  in  the  Houfc  ot  Commons  to  expel  a  member 
for  the  libels  which  he  had  publilhed  ;  but  that  the  fub- 
fcqoent  proceedings  were  agreeable  to  ihc  law  of  Par- 
liament, that  is,  to  tlie  law  of  the  land,  theauthoritits 
referred  to,  by  the  learned  commentator,  feem  moll  un- 
anfrtcrably  to  prove.  liut  what  lhall  be  confidercd  to 
be  the  law  with  rcg:trd  to  the  incapacities  of  candidates, 
lince  thefc  proceedings  were  expunged,  it  will  be  diriicuk 
indeed  to  determine.  The  rcfolution  to  expunge  im- 
plies lUe  corrcclioo  of  ao  error,  ahcr  0iature.4elibe»uon. 


I  f  it  had  not  been  declared  that  a  former  rcfolution  w«i 
lubvcrfivc  of  the  rights  of  eIcflor>,  it  might  perhaps  ha« 
been  fuppofed  that  it  wai  intended  oi.Iy  ata  pcrfonal  com- 
piimcni  to  the  member  cxp;.'i;ed.  Uul  ii  do;s  not  lUtc  tc 
what  inilance  the  tormer  jefoluiian  wdj  fo  fubverlivc. 
They  who  wiih  for  a  certain  knowledge  of  their  righli 
and  liberties  niufl  lament  fuch  a  want  of  precifiua;  but 
they  moft  wait  with  patience  till  the  wifdom  of  the 
Houfe  has  occafion  to  explain  \u  own  judgment;  and 
which,  perhaps,  if  ever  it  ihould  arile,  would  be  attended 
witli  the  fame  outrageous  fpiril  of  parcy,  which  too  fre- 
quently inBuencef  the  decifion  of  pabiic  queiticmsi  a£t* 
ins  rather  upon  grounds  and  motive*,  which  ought  to  be 
diTcarded  with  the  moll  religious  impartiality,  than  oa 
the  broad  baiis  of  found  conttitutiontl  doArine,  or  the 
real  inierdl  and  welfare  of  the  Subject,  Set;  1  Comm. 
{.  t.  p   163,  ar.d  jf. 

As  every  Court  of  j;Htice  hath  laws  and  cul1<>m^  for 
its  direction,  fome  the  civil  and  canon,  Ibme  the  Com- 
mon Law,  othet^  tlit-ir  own  {K-cutiar  Ia<vs  and  cutWmi  { 
fo  the  high  Court  of  Parliament  haih  alio  iu  own  p^:cu' 
liar  law,  called  the  Lex  ei  (oy^fuetud^  Farlittmtnii  :  a  law 
much  better  to  be  learned  out  of  tht:  rolls  of  Parliament^ 
and  other  records,  Ar.d  by  precedents  and  continual  expe- 
ricnce,  than  can  be  ctpreffcd  by  any  one  man.  4  In/?.  50. 
It  will  be  fumcicnt  to  obl'crvc,  that  the  uho!c  ot  the 
law  and  cuilorn  of  Parliament  has  its  original  from  thti 
one  maxim,  "  that  whatever  m.itier  srilcs,  concerning 
etcher  Houfe  of  Parliament,  ought  10  be  cxamti^d,  di^ 
cufl'cd,  and  adjudgt-d  in  that  Houfe  to  which  it  relatesi 
and  not  cliewiiLTc.'*  4 -fo/?-  15*  Hence,  for  inlUnce,  the 
Loidi  will  not  fuffrr  the  Common^  to  interfere  in  fet- 
tling the  ckcVion  of  a  Peer  of  Scoila/td ;  the  Commons 
will  not  aliow  the  Lords  to  judge  of  the  elcCiion  of  a 
member;  nor  will  either  Huufe  perniic  the  fubordinate 
Courts  of  law  to  examine  the  merits  of  either  cafe.  Bot 
the  maxims  upi>n  which  ihcy  proceed,  tog^ihcr  with  the 
method  of  proceeding,  rell  cp.tirely  in  the  bre^fl  ot  the 
P.trliamcnt  itfelt  i  and  are  net  dchncd  and  ftfcertaincd 
by  any  partic-oiar  Jbtcd  laws.  See V'l.  (fl)  3. 

It  has  indeed  been  well  hinted,  to  all  ihc  members  of 
thij  fupcremincnt  judicature,  that  when  they  aredectar- 
ing  what  is  the  law  of  Parliament,  their  ch.iracler  is  to- 
tally different  from  that  with  which,  as  Lcgiflators,  they 
are  itiveClcd,  when  they  are  framing  new  laws  ;  and  that 
they  ought  never  to  forget  the  admonition  of  tnat  great 
and  patriotic  chief  juftice  Lord  H»lt,  -v/e.  *'  That  the 
authority  of  Parliament  is  from  tl>e  law,  and  as  it  it 
circumfcribcd  by  law,  fo  it  m.-:y  be  exceeded  ;  and  if 
they  do  exceed  thofc  legal  bounds  and  authcriiy,  their 
afls  arc  wrongful,  and  cannot  be  jurtincd  any  more  ihan 
the  afls  of  private  men."  1  Sali.  J05.  And  for  the  po- 
rtion, that  Parliament  in  their  judicial  capacity,  are  go« 
vcrned  by  the  common  and  ftatutc  liws,  as  well  m>  the 
Courts  in  H'ejimiKjier-HuU  j  fee  4  hjf.  14,  15  :  2  St» 
735- 

The  Courts  at  Wifiminfifr  may  judge  of  the  privilege 
of  Parliament,  where  it  is  incident  to  a  fuii  the  Court 
is  poflefTed  of:  and  Courts  may  proceed  to  execution 
between  the  fcinons  of  Parliamer.t,  notwitlillanding  ap- 
peals lodged,  izc   %  St.  T r.  66,  209. 

The  King  cannot  take  notice  of  any  thing,  faid  to  be 
done  in  the  t  loufe  of  Commons,  but  by  the  report  of  the 
Hcufe;  and  every  mcmbcrof  the  Huulc  of  Parliament  haa 

a  judicial 


PARLIAMENT   IV.  i,  2. 


i-judkial  place,  and  cannot  be  a  witRcfs.  ^  IttJI.  ij. 
Wbeti  Charits  I.  being  in  ihe  Houfe  of  Commons,  and 
iiiting  in  the  Sptakcr's  chair,  affvcd  ihc  then  fpeakcr, 
wheilicr  certain  members  (whom  ttic  King  named)  were 
prcfcnt  i  The  ;>pcakcr,  from  a  prcfencc  of  mind  which 
arole  from  the  geniui  of  tliat  HuiilV,  jrcadily  anf>4-e(cd» 
*'  That  \.c  had  neither  eyes  to  tee,  nor  tongue  to  fpeak, 
btJC  3*  ihr  HouTe  was  picafed  to  dirc^l  him  "  jiikm's 
Jurijii.  and  A.-.i'iqnity  of  the  Hou/t  0/  Cominont.  Httt.  VI 1 1 , 
having  commanded  Sir  Thamas  Gauiiy  (one  of  the 
judges  of  the  Kin  d's  Bench)  to  attend  the  chief  jufliccs 
and  know  their  opinion,  whctnt-r  a  man  might  be  at- 
caintcd  of  tu^tt  tiearon  by  Parliament,  and  never  callrd 
CO  anl.ver;  n\c  j'-idgo  dcclartd  it  was  a  dangtious 
qu:Hioci,and  thai  tiic  High  Court  uf  Parliament  ought  to 
give  examples  to  inferior  Courts,  for  piocecding  accord- 
ing to  juilice,  and  no  inferior  Couit  could  do  the  like. 

L4.\  ConlillulK^H. 

The  Houfe  of  !.!>rds  h  a  diftinft  Court  from  the 
Comnioni,  to  fever^i  puipofes,  and  is  the  fovereign 
Court  of  jaJhcc,  and  dernier  rcfort  :  they  try  criminal 
caulcs  on  impeachments  of  the  Commons  ;  and  have 
an  original  jurifdidion  for  the  iri^il  of  Peers,  upon  indtft- 
mencs  tound  by  a  grand  jury.:  they  alfo  try  caufcs  upon 
appeals /rum  tiie  Court  of  Cnamery,  or  upon  writs  of 
error  to  revcrfc  judgments  in  B.  R.  iSt.  And  all  their 
dacrees  arc  a*  judgments  ;  and  judgments  given  tn  Par- 
liament may  be  executed  by  tho  Lord  Chincrllor. 
47^.  21  :  fiiu^.  233:  t  L/v.  16^.  It  is  fdid.  that 
Uw judicial  pOthcr  of  P.)rliameat  is  in  the  Lords;  but 
that  tlie  Houfe  of  Lords  hath  no  jurifdi^'^tion  over  ori- 
ginal caufes.  which  would  deprive  the  SubjeU  of  the  be- 
Ticfit  of  appeal.  2  Sa/k.  510.  Alfo  the  Huufe  of  Crm- 
mons  is  n  dillincl  Court  to  many  purpofei ;  they  examine 
ihr  right  of  elections,  expel  thtir  own  members,  and 
commit  thirm  to  priloti,  and  fometimes  oiher  perfunst 
^^c.  Sec  flf/f.  And  the  book  of  the  clerk  of  the  Houfe 
«>f  Commons  i%  a  record  z  Irfi.  536  :  4  Infi.  2  j.  The 
Comma  IIS,  coming  from  all  part«,  are  tne  grand  iiMjurflof 
the  rculm  ;  to  prelcnt  public  grievances  and  dctirtqucnta 
ti>>the  King  ana  Lords  to  be  punifhrd  by  them  :  and  any 
member  0:  the  Iktui'e  of  Commons  Ii:is  the  privilege  of 
impe^cliing  tlic  higheil  Lord  in  the  kingdom.  H'otnl*^ 
Uifi.  45i. 

/i:  High  Ceitrt  y  Parlu'  4  'at  ii  the  fuprcme  Cojrt  in 
the  k1ngJu.11,  noc  only  for  tne  making,  but  stfo  far  the 
eMcuiion  of  la^'s;  by  tlie  trial  of  great  and  enorn-oos 
ntTetidcr;.  ivhrihtr  L'jrdt  or  Commoners,  in  the  method 
of  paftiamrntary  impi--acl'ment.  Ail>  of  Parliameni  to 
n:taiiit  pjrcicaUr  pcribns  oi  treufun  or  felony,  or  to  inHiA 
p4ins  and  penalti::i,  arc  new  laws  nude  (n'o  rt  twnU  and 
hy  nj  lucanj  m  execution  of  fuch  as  arc  .ilre^idy  in 
being:  bus  an  imprachmem  before  the  Lords,  by  the 
Commons  of  Great  BritatK,  io  Parliament,  i*  a  profe- 
cution  of  tiic  alrcidy  known  and  ettablitbed  Iaw»;ind  h.ts 
bfien  frcqycntly  put  in  pr3..1ice  ;  being  a  prefenimcnt  to 
the  molt  high  a«d  ftiprcme  Court  of  crimiml  jurif- 
diuioii  by  the  nio:i  folumn  grand  inqoclt  ot  the  wliolc 
kingdom.  I  f/ai.  P.  C.  I  50.  A  Conitnoner,  it  is  laid  by 
Bhi'ijieiK,  who  quotes  authorinct  tu  prove  his  pohtion, 
cannot  be  impeached  before  the  Lords  for  any  coital 
olfrnce.  but  only  for  high  mifdemcjnors ;  a  Peer  may 
he  impeached  for  any  crime  :  But  it  appears,  that  the 
rigat  of  impeaching  a  Commoacc  even  m  capital  cafvij 


has  been  claimed  and  afTcrted  by  the  Lords.  See  4  Ccmsi. 
x6o,  tn  n. 

The  Commons  ufunlly,  in  cafe  of  an  impeachment  of 
a  Peer  for  treafon,  addrefs  the  Crown  to  appoint  a  Lord 
Hi^h  Steward  for  the  greater  dignity  and  regularity  of 
their  proceedings ;  which  High  Steward  was  formerly 
defied  by  the  Peers  ihemfelves,  though  he  was  gcncr 
rally  commitfioned  by  the  King.  1  Hal.  P.  C,  350. 
But  it  haih  been  ftrcnuoufly  maintained,  that  the  ap- 
pointment  of  an  High  Steward  in  fuch  cafes  n  not  indif- 
pcnfably  necedary,  but  that  the  Houfe  may  proceed 
without  one. 

Thi«  cullom  of  impeachment  has  a  peculiar  proprieiy 
in  K\iC  En^li'b  Conllttution ;  for  though  in  general  liie 
union  of  the  legiilitive  and  judicial  powers  ougbt  to  he 
moll  carefully  avoided,  yet  it  may  happcri  that  a  SubjeA, 
intrufled  wiih  the  adminillration  of  public  atfiiirs,  may 
infringe  the  rights  of  the  people,  and  be  guilty  of  fuch 
crimes  as  the  ordinary  magiltrate  ciihcr  dares  not  or 
cannot  puniOi.  Of  ihefe  the  reprefcntaiivcs  of  the  peoplr* 
or  Houfe  of  Commons,  cannot  properly  judge  \  bccaofc 
their  coiillituents  are  the  panics  injured  ;  and  can  there- 
fore only  itn^uich.  In  the  tri^I  of  (uch  an  impeachmcDrs 
ordinary  tribunals  would  naturally  be  fwiyed  by  the  au* 
tliority  of  fo  po>verfuI  an  accufer.  Keafon,  therefore* 
will  fuggcft  that  this  branch  of  the  LrgilUtorc,  which 
rcprefents  the  people,  murt  bring  its  change  before  the 
other  branch,  which  confilli  of  the  nobility,  who  have 
neither  the  lame  intcrtrlls  nor  the  fame  pziTioni  ts  po- 
pular afTeiiih'ies.  It  is  proper  that  the  nobility  (hould 
judge,  to  infure  juilice  to  the  accufed  ;  as  it  is  proper  that 
the  people  (hould  accufe,  to  infure  jultice  to  the  com- 
monwealth. 4  Ctmm.  t.  19.  p,  261.  See  further  th:s 
Di£\ionary>  title  Imheachmini. 

As  to  th;  Court  of  i7ie  Lord  High  Steward  ,'br  the 
trial  of  a  Peer,  fee  this  Dl^ionary,  title  Pttn  %  and  as 
t.i  the  civil  appelliue  jurifdii^ion  of  the  Houfe  of  X^rds» 
Pofi  V.  2. 

IV.  X.  Til  8  privileges  of  Parliament  are  very  large 
and  indefinite;  .ind  therefore  when  in  31  hL-n.d,  the 
Hoiifc  of  Lords  propounded  a  queflion  to  the  Judges 
contetr.ing  theni.tli*:  chief  juilice.  Sir  JohnFwtej'tvtt  Iq 
the  ninc  of  his  brcihrcn,  dcc-artd,  '*  that  they  cughc 
not  to  m.'kc  .infAcr  to  that  quedion,  for  it  hath  not 
been  uled  afortrtime  that  the  judices  Ihould,  in  an\- 
wife  determiue  the  privileges  of  the  High  Court  of  Par- 
liament ;  for  it  ii  tu  hi^h  ard  mighty  in  \\\  nature^ 
t>i&t  it  may  make  taw  \  and  that  which  is  law,  it  may  make 
no  law  :  and  the  determination  and  kr.owlrdgc  of  that 
privilege  belongs  to  the  Lr-rds  of  Parliament,  and  not 
to  the  juftices."  ^tld.  Burvnuve^  p.  i.r.  4.  Privilege  of 
Parlj-iment  wai  principally  rll.ibli'hed,  in  order  to  pro- 
tert  its  members,  i«)t  only  from  being  molcflcd  bv 
their  OJlow-fubjc^s,  but  alio  more  efpecialty  from  being 
opprcflVd  by  the  power  of  the  Crown.  If  therefore  all 
the  privileges  of  Parliniijcnt  were  once  to  be  fet  down 
and  afcert.iircd,  and  no  privilege  to  be  allowed  but  what 
wAi  fo  dcfir.ed  and  dcieiinincd,  it  were  eafy  for  the  Exe- 
cutive Power  to  devife  lome  new  cale,  not  withiii  the 
line  of  privilege,  ard  under  pretence  thereof  10  harafs 
any  rcfraftory  member,  and  vio'atc  ihr  freedom  of  Par. 
liamcnt.  'f'nc  dignity  and  iudcprndence  of  the  two 
Vlojf'SS  are  iheicfoic  io  a  great  meafure  prcfcrved  by 

keeping 


PARLIAMENT   IV.  2. 


kreping  the  privileges  indcfintte.  But  io  anrwer  to  diii 
oUcrvation  it  has  been  jullly  renurkcd*  that  dearmrfj 
and  ceriaiiity  arc  circntially  nccdrary  to  the  liberty  of 
En^itjhmrtt ;  and  tlut  rights  and  privileges  cannai  wcJ 
be  cUiiucd,  unlcfs  thcj-sirc  afciTiaincd  arid  dc£ncd. 

There  arc  fcveial  privileges  of  the  mcmbcriol  cirficr 
Houfc,  which   arc  l'utiit:icntly  certain   and  notorious 
Thcfe  are,  privilege  of  fpecch,  of  pcrfon  :  [and  before 
the  Jiat.  \o  Gto.  I.      ^o,  of  their  domelUcs,  and  of 
<heir  lands  and  goods].   As  to  the  firll,  privilege  of 
fpecch,  ii  is  declared  by  the  /^<i;.  i  //'.  \^  M  /i  2.  .-.  2,  a>  ) 
one  of  the  hbcriie>  o^  the  people,  "  that  iSc  freedom  of  1 
fpecch,  and  debates,  and  proceedings   in  Parlianicni,  » 
ought  not  to  be  impeacbed,  or  qucnioned,  in  any  Court  | 
or  place  out  of  Parliament."  And  this  freedom  of  fpecch  1 
(with  other  privilege^)  is  particubily  demanded  of  the 
King  in  pcrl'un.  by  (be  Speaker  of  the  tlouie  of  Com-  ' 
mons,  at  the  opening  of  ercry  new  PsrliaiiteiK.  { 

If  any  member  of  cither  Huufc,  however,  fpeak  words 
of  offence  in  a  debate,  after  the  debate  is  over  he  is 
called  to  the  bar,  where  commonly  on  his  knucs  he  re- 
ceives a  reprimand  from  the  Speaker ;  ard  if  the  offence 
be  great,  he  is  fent  to  the  To-xKtr.  VVbcn  the  bill  of 
Attainder  ot  the  earl  of  Sirajord  was  pafTing  the  Houfe 
of  Commons.  Mr.  ■TRylsr,  a  member  of  that  Huufc, 
oppolcd  it  with  great  violence  and  indecency,  and 
being  heard,  to  explain  himfeif,  was  commanded  to 
withdraw  ;  whrrcuprn  it  was  rclcUcd  he  IboulJ  be  fx- 
pellcd  the  Houfc,  be  made  incapable  of  ever  fcrting  as 
a  member  of  Parliament,  and  Ihould  be  committed  pri- 
foner  to  the  Tciier,  there  to  remain  during  the  pleil'ure 
of  the  Houfc  :  ard  he  wai  called  (O  the  bar,  wnere  he 
kneeled  down,  and  Mr.  Spcikcr  pronounced  the  fcntcncc 
accordingly.  And  Sir  jefrK  £l.'icf,  DtKzil  Hdlii,  and 
another  pcrfon  having  fpokco  thrte  words,  i/s.  *'  The 
King's  Privy  Council,  his  judges  and  hi»  counfcl  learned 
in  the  law,  have  confpircd  to  trample  under  their  feet 
the  liberties  of  the  Subject,  and  of  this  Houfc,"  an  in* 
ibrroation  'vas  fi!cd  againil  them  by  the  Auorney  Ge- 
neral ;  and  farther,  for  that  the  King  having  fignihcd  bis 
pleafurc  to  the  Hc-iufe  0^  Commons  for  the  aJjoummcQt 
Af  the  Parliament,  and  the  Speaker  endeavouring  10  gel 
CTut  of  the  chair,  they  '^ic/t/itcr,  is'e.  deuiincd  him  in 
the  chair,  upon  which  there  wzh  a  great  tumult  in  the 
Houfe,  to  the  terror  of  the  Commons  there  aHemblcd, 
and  againit  their  allegiance,  in  contempt  of  tlie  King, 
his  crown  and  dignity :  the  deferdiir.ts  pleaded  to  the 
jurirjiftion  of  the  Court ;  and  rcfufed  to  anfwer  but  in 
Parliament ;  but  it  was  .tdjudged,  that  they  ought  to 
anfwer,  the  charge  being  fur  a  confpiracy,  and  fcditious 
aib,  10  prevent  the  adjournmmt  of  the  Parliament,  *\'hich 
siay  be  examined  out  of  it ;  and  not  anf-vcring,  judg* 
mcnt  w^s  given  againil  them,  that  Sir  Jcbn  Eihn  (hould 
be  committed  to  the  TV-.-.v ,  and  fined  zcocA  ;  and  the 
other  two  were  fined  and  imprifoncd.  Crs.  Ccr.  1 30. 

The  other  priv  ilegei,  ol  perlon:,  [and  heretofore  of 
(ervants*  landi,  and  gocds»]  arc  immunities  a»  antient  as 
Ediiiard  the  Confeflbr ;  in  wbofc  laws  we  Sod  this  pre- 
cept, **  ad J^nedts  'vcnientibus  f.nt  j'ummoniti  Jint%  Jive  frr 
Je  i^uid  ttgtndum  bahuiritit  Jit  Jumma  pax."    L.  Ed.  C*e«/". 

3.  This  included  formerly  not  only  privilege  from 
illegal  violence,  but  alfo  from  legal  arreds  and  feizures 
by  procefs  from  the  Courts  of  law.  And  dill  to  allautt 
by  violence  a  member  of  either  Houfe,  or  his  menial  fer- 
vants,  15  a  high  coat£inpt  of  Parltamcni,  and  there  pu- 


I  nifhed  wiUi  the  utmoll  feverity.  It  has  likcwife  pecultat 
I  penalties  annexed  to  it  in  the  Courts  of  law,  by  jIm. 
J  lita.  4.  r,  6,  and  1 1  Htn.  6.  r.  1 1 .  By  this  latter  fta. 
tote,  alfauliing  a  member  coming  to  or  attending  in  Par* 
liamcnt  incurs  the  penalty  of  double  damages,  and  the 
otTencer  fhall  make  hne  ard  ranfom. 

Sir  Robert  BrarJUng  made  an  aflauli  upon  Mr.  If'i- 
ibennj^iCM,  a  member  of  the  Houfe  of  Commons,  in  t.ie 
country  before  his  coming  up  to  Parliament,  and  Sir 
RcU'  f  was  fcnt  for  by  the  Houfe.  and  committed  to  the 
TVufr.  And  i7eir»  19  ^af.  I.  fomc  Ipecchcs  paHcd  pri- 
vately  in  the  tloufe  between  two  of  the  members,  and 
one  of  them  going  down  the  Parliament  Hairs  ftrvclc 
the  other,  who  catching  at  a  faord  in  his  man's  hand, 
endeavouring  to  return  the  llroke;  on  complaint  to  the 
Houfc  of  Commons  ihey  were  both  ordered  to  attend* 
where  he  t^ho  gave  tlie  blow  was  committed  to  the 
T'titrr  during  tht^plcafure  of  the  Houfe.  D:.i. 

Neither  can  any  member  of  cither  Houl'e  be  arrefled 
and  taken  into  cultody,  unlefs  fur  fome  indiciable  of- 
fence;  without  a  breach  of  the  privilege  of  Parliamcuc 
See  /c/?. 

But  all  other  privileges  which  derogate  from  tbe 
Common  Law  in  matters  of  civil  right  are  new  at  jtn 
end,  favc  only  as  to  the  freedom  of  the  member's  per- 
fon  ;  which  in  a  Peer  (by  the  privilege  of  peerage)  is  for 
ever  facred  and  inviolable  ;  and  in  a  Commoner  (by  the 
privilege  of  Parliament)  for  forty  days  after  every  pro- 
rogation, and  :orty  days  before  the  next  appointed  meet- 
ing :  which  is  now,  in  eft'e^,  as  long  as  the  Parliament 
<ub(tl1s,  it  feldom  being  prorogued  for  more  than  four- 
fcore  days  at  a  time.  2  Lev.  ^2.  It  does  not  appear  that 
the  privilege  from  arrell  is  limited  to  any  precifc  time 
after  a  dillolution  ;  but  it  has  been  determined  by  all  tbe 
judges,  thAt  it  extends  to  a  convenient  time.  Col.  Fsr't 
Ca//t  2  i:r.  9S8.  Pr^wtU  of  opinion,  that  it  continued 
for  the  r.umbcr  of  days  tlic  member  received  wages 
after  a  diiToluiion  :  which  were  ia  proportion  to  the  dif- 
tiiue  between  his  home  and  the  place  where  the  Par- 
liament wa>  held.  4  Pari.  If'nit  68.  As  (o  all  other 
ptivilegcs  which  obllrud  the  ordinary  cout  fc  0$  juftice, 
they  were  rcllrained  by  Jan.  1 2  3.  r.  3  :  2  is*  3  Ana, 
1-.  18  :  II  Geo.  z.  c.  i\\  and  are  now  totally  abolifhed 
by  Jiat.  10  Gto^  3.  c,  50;  which  ena^s,  that  any  fuic 
may  at  any  lime  be  brought  againil  any  Peer  or  metuber 
of  Parliament,  their  fervants,  or  any  other  pcrfon  enti- 
tled to  privilege  of  Parliament  ;  n  hich  thai!  not  be  im- 
peached or  delayed  by  pretence  of  any  foch  privi- 
lege ;  except  that  the  pen'on  of  a  member  of  the  Houfe 
of  Commons  nial!  oot  thereby  be  fubjcA  to  any  ar- 
rctl  of  imprifonmcnt.  Likevvife,  for  the  benefit  of 
commerce,  it  is  provided  by  Jiat.  ^Geo.  3.  e.  53,  that 
any  trad^,  having  pfi»'i!ege  of  Parliament,  raay  be 
fcrved  with  legal  procefs  for  any  jufl  debt  to  the  amount 
of  ico/.  and  unlefs  he  makes  fatisfa^lion  within  two 
months,  it  fliall  be  deemed  an  aft  of  bankrupicy  ;  and 
that  a  comrominion  of  bankrupt  may  be  iflucd  againd 
fuch  privileged  traders  in  like  manner  as  agaioft  any 
other.  Sec  this  Diflionary,  title  Bankrupt. 

The  jiat.  12  W.  5.  c.  3,  enabled,  that  anions  might 
be  profecutcd  againJl  perfons  entitled  to  privilege  of 
Parliament,  after  a  difToIution  or  prorog.ition,  until  a 
oew  Parliament  was  called, or  the  fame  was  rc-aflcmbled  : 
and  after  adjournment  for  above  fourteen  days,  the 
rcf'pcclivc  Courts  might  proceed  to  judgment,  t^r. 

Proceedings 
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Proceedings  wore  to  be  by  fummons  and  diltrefs  infinite, 
until  the  pattio  Oioutd  ciitrr  a  common  appearance ; 
and  the  real  or  pcrfuii.il  cQjtes  of  the  defendants  to  be  fc- 
qucltcrcd  for  default  of  appearance;  but  the  plainlifF 
not  to  arrcll  their  bodies :  and  where  an^  plaintitr 
lliould  be  llaid  or  prevented  from  proceeding  by  privi- 
lege of  Parliament,  he  Ihould  not  be  barred  by  any  Jlaiutc 
of  limitation,  or  nonfuttcJ,  dil'milTcd,  or  his  fuit  difcon- 
tinucd  fur  want  of  profecution  ;  but  at  the  rifing  of  tiic 
Parliament  thould  be  ai  liberty  to  proceed  to  judgment 
and  execution.  This  a£l  was,  by  flat.  10  Ceo,  3,  e.  50, 
extended  to  Scciland, 

'Vixcjlat.  z  US}  yfiifi.  e.  18,  provided,  tint  aftions  may 
be  pruiecuted  ngSinll  olBcers  of  the  revenue,  or  in  any 
place  of  public  itult,  for  any  forfeiture  or  breach  of 
trull,  iSc.  and  (ball  not  he  ihid  by  colour  of  privi- 
lege ;  but  I'uch  ofnccr  b.-int»  n  member  of  Parliament,  is 
not  lubjefl  to  arrell  duiint^  ti^e  of  privilege,  but  fum- 
mons,  aituchmcntytjiV. 

The  Jtat  II  Cea.  z  c.  24,  enafled.  that  any  prrfon 
mijht  piofccute  a  fuit  in  any  Court  of  rei:or<'i  tJfc  in 
(jff.ir  Kfiittin  Or  ln-li:nif,  a^itinll  any  Pier  or  Member  of 
Che  Houfe  of  Commons,  or  oihrr  p  rfoii  entitled  to 
privilege,  in  the  iniervali  of  I'arliament-S  or  of  SclTions, 
if  above  fourtren  days;  and  the  fatd  Court*,  after  dif- 
fulutiont  or  prorog.^t  ons,  were  to  give  judgment,  and 
award  execution  :  and  no  procceding5  in  Uw  againll  tl  e 
King's  immediate  debtor,  as  fuel),  i^e.  to  be  delayed 
under  colour  of  fuch  privilege ;  only  the  perfon  of  a 
Member  of  Parliament,  tse.  fhall  not  be  arreAed  or 
imprilored. 

The  _yfii/.  10  Cto,  3.  c.  50,  alfcady  mentioned,  pro- 
\ide>,  that  fuii&  may  at  any  i-.me  be  profecuied  in  Courts 
of  record,  e<jiiiiy  .  or  admiralty,  and  Courts  having  eng. 
nifance  of  caufes  niatrimcmi-t!.  and  tcA;imcntary, sgair.ll 
Peers  and  Members  of  the  Houfe  of  Commons,  and 
their  fervanis,  kSc.  Piccci'-.  bv  ,UJirhigai  being  found 
dilatory,  the  Court,  out  of  which  the  writ  proce'.di,  may 
erder  the  illaes  to  be  fold,  and  tlie  money  arifirg  there- 
by to  be  applied  to  pay  the  colls  to  the  plaiiititT,  and 
the  furplus  to  be  retained  till  the  appearance  of  the  de- 
fendanCi  ^e. — When  tlic  purpofe  of  the  w  lit  is  anAvercd, 
the  ifTue*  arc  to  be  returned  ;  or,  if  fold,  the  money  re- 
mitning  is  to  be  rrpaid  —Obedience  to  the  rule  of  the 
Court  of  Kinjj's  Urnch,  Common  Pleas,  or  Exchequer 
may  be  enforced  by  dilirch  infinite. 

Judgment  was  had  againfi  the  defcnclant,  and  after- 
wardi  he  was  chofcn  a  member  of  Parrumeiit,  and  after 
bis  e?c^ion  he  was  taken  !n  execution,  yet  he  had  his 
privilege;  though  tlie  book  tells  us  mima  jnfic.  Alcar 
57.  And  where  judgment  being  had  againit  a  defend- 
ant, he  was  taken  in  execution  in  the  morning,  and 
about  three  hours  aftcrwardi  was  chofcn  a  member  of 
Parliament;  the  Houfe  agreed,  that  being  arreted  be- 
fore he  was  chofen,  li^c.  he  fliall  not  have  his  privilege. 
Meer  340.  See  further  this  Dictionary,  title  Pri'vikgt. 

To  fliew  what  the  Subjcft  ha;  gained  by  the  provi- 
ffons  of  the  fevcral  ails  of  Parliament,  which  have  rc- 
flralncd  the  privileges  of  members,  fo  Jar  as  they  could 
be  ufed  as  exceptions  to,  or  infiingemcnts  on,  public  juf- 
tice,  wc  need  only  recur  to  the  cafes  in  our  books  treat- 
ing of  the  privileges  of  Pdrliamcnt,  relating  to  arrclls 
of  members  of  the  Huu/c  of  Conunons,  and  ihcii  fer* 
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vanls,  and  the  manner  of  their  conlinement,  rcleafc- 
menr,  l^c.  In  il  e  firft  year  of  King  ^tu.  I.  Sir  Thomits 
S//ir/fy,A  member  of  Parliament,  was  jrretlcd  (our  days 
before  the  fitting  of  the  Parliament,  and  carried  pri- 
foner  to  ihc  flret ;  on  which  a  warrant  ifTutd  to  the 
clcik  of  the  Crown  for  a  hal't-us  (orf>us  to  bring  him  to 
the  ^^oufe,  and  the  ferjeaiit  was  fcnt  for  in  cuftody,  who 
being  brought  to  the  bar,  and  confcfiing  his  fault,  was 
excufed  for  that  time:  but  un  hearing  counfcl  at  the 
bar  for  Sir  Tbcmat  ShirUyt  and  the  warden  of  the  FItttt 
and  upon  producing  precedent,  Simpjon  the  profecutor, 
who  caufed  the  arrell  to  be  made,  was  ordered  to  be 
committed  to  the  Tc".\)cr\  and  afterwards  the  warden 
rcfufmg  to  execute  the  writ  t>i  hafcai  iorf  ui,  and  the  de- 
livery of  Sir  Thcmai  being  denied,  wai  likewife  com- 
mitted :o  the  7'&airr;  though  on  his  agreeing  to  deliver 
up  Sir  7homat,  upon  a  new  warrant  for  a  new  writ  of 
habeas  (ai-puty  and  making  fubmiflion  to  the  Houfe,  be 
was  difc'iarged  :  tbi-.  affair  takiog  up  fome  time,  the 
Houfe  cnlrrtd  into  fevcral  debates  touching  their  pri- 
vilege, and  how  the  debt  of  the  party  might  be  fatisfied  ; 
which  produced  three  queftions :  Firlf,  Whether  Sir 
7homat  Shirhy  ftiould  have  privilege  ?  Secondly,  Whe- 
ther preft-ntly,  or  to  be  deferred  ?  And,  Thirdly,  Whe- 
ther ilie  Houle  fhoutd  petition  the  King  for  fome  courfe 
forfe  uring  thr  debt  of  the  paftv,  according  to  former 
precedents,  and  favin^  harmLls  the  warden  of  the 
Flrrt  ?  All  which  qucftions  were  refolved ;  and  a  bill 
was  brought  in  to  (ccurs  Sim//ct:'s  dcbl,t5*.-.  which  alfo 
occafuned  the  ll.nute  1  Jae.  i.  c.  13,  for  relief  of  plain- 
lilfs  in  writs  of  execution,  where  tlie  defendants  in  fuch 
writs  arc  arrcllcd,  and  fct  at  liberty  by  privilege  of 
P-irliament;  by  which  a  frcfh  profecution  and  new  exe- 
cution may  be  bad  Tgainft  them  when  that  privilege 
ccafes.  Lrx  Cf^tfJiittiticH.  \  \\.  And  anfti  i^^ac.  1.  one 
John/on,  a  fervani  to  Sir  jfamn  PI'hitlock,  a  member  of 
the  Houfe  of  Commons,  was  arrcfled  by  two  bailiffs; 
who  being  told  Sir  jftwiti  PVhhhtk  was  a  Parliament- 
man,  anfwcred,  that  they  had  known  greater  men's  fer- 
vants  than  his  taken  from  their  mailers  in  time  of  Par- 
liament :  and  thif  appearing,  the  two  bai!iils  were  fen- 
tenced  to  afk  pardon  of  the  Houfe  and  Sir  Jarms  fHji:. 
hek,  on  their  knees;  that  they  fiiould  both  ride  on  one 
horfe  bare  backed,  back  to  back,  from  ifejlmiafitr  to 
the  ExchoKgd  with  papers  on  their  brcatls  fig:iifying  their 
offence  ;  all  which  was  to  be  executed  prclenity,  /tJtnte 
(una.  Lex  Conji.  \^\, 

In  adion  of  debt  on  a  bond,  conditioned  that  B*B, 
fhould  render  himfelf  :it  fuch  a  day  and  place  to  an 
arrcft ;  defendant  pleaded,  that  by  privilege  of  Parlia- 
ment, the  members,  t^r.  ami  their  fervants  ought  not 
to  be  arrelled  by  the  fpace  of  forty  days  before  the  fit- 
ting of  the  Patliamcni,  nor  during  the  fcflion,  nor  forty 
days  afterwards ;  and  tha:  B.  B.  was  at  that  time  fer- 
vant  to  inch  a  member  of  Parliament,  fo  as  he  could  not 
render  himfelf  to  be  arrelied  ;  upnn  demurrer  10  this 
plea,  ic  was  adjudged  ill,  becaufe  he  might  have  ren- 
dered bimftif  at  the  time  and  place ;  but  then  it  would 
be  at  their  peril  if  he  was  arrefted.  1  Brawnl.  81. 

The  only  way  by  which  Courts  of  jullice  could  an- 
ciently take  cognisance  of  privilege  of  Pariianicnt  was  by 
writ  of  privilege,  in  the  nature  of  a  fuper/rdeat,  to  deliver 
the  party  out  of  culJody  when  arrefted  in  a  civil  luit. 
Dj$r^^  :  ^Prja,  Brtv.  Pari.  757.  i-'or  when  a  letter 
3  ^  was 
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W8iAvriit.'>\  1);  the  Spciker  to  the  Judges  to  Aiy  pro- 
ceedings agiiurt  a  privileged  perfon,  tAcy  rejcclcd  it  as 
contrary  to  iheircaih  ofoHice.  Lat%h.  jS,  150:  Kcj'i^. 
But  fincc  the  jJai.  12  ir,  3.  c.  3,  which  ciu£i$,  thu  no 
ptivilrgal  pcrtpn  (hall  be  lubjc^  10  .irrcft  or  imprifoa- 
mcnt,  It  hath  been  held,  that  t'ach  .-irrcil  is  irregular  ah 
ttitht  and  that  the  party  n:ay  be  dit'chargcd  upon  mo- 
tion. Sii'a.  939.  It  i*  to  be  obr^TvcJ,  tii.it  there  i»  no 
precedent  of  anyfjch  wiitof  privilege,  but  only  in  civil 
lulls:  and  that  the  Jiar.  1  Jac.  1.  c.  13,  and  thnt  of 
King  H'iUsam  (which  renicdy  fomc  inconvenietKCs  arif- 
ing  from  privilrgc  of  Parliament)  Ipeak  only  of  civil 
actions.  And  (hcrcfofc  the  claim  of  privilege  h.i(h  b:tn 
ufuiMy  guarJrd  with  an  exception  as  to  the  cafe  of  in- 
diclabL-  crimes  ;  or  as  it  hath  been  trcqiacntly  exprc.f^jd 
of  treafon»  felony,  and  breach  (or  furciy)  of  the  pcaco. 
Sec  4  Jrtji.  25.  Whereby  it  feemi  to  have  been  mder- 
Aood,  th:ic  no  privilege  was  allowable  to  the  members, 
their  families,  or  fervants,  in  any  erine  whaifoevcr;  for 
all  crimes  arc  trcaird  by  the  law  as  being  ^^nira  ^actm 
astttiHt  re^it :  and  inllanccs  have  not  been  wanting  where- 
in privilt-gcd  perfons  have  been  convicted  of  niiidcnican- 
ors  ;  and  committed  or  profccutcd  to  outlawry,  even  in 
the  middle  of  a  feflion ;  which  proceeding  has  after* 
ward)  received  t))C  fan^on  and  approbation  of  Parlia- 
ment. Mie.  16  E.  4,  in  Siaf.  LJ.  Rajn.  1461  :  Com.tt. 
JiurK.  1726.  To  which  may  be  added,  that  in  the  year 
1765,  the  cafe  of  writing  and  pubiifhtng  fcditious  libels 
was  rcfolvcd,  by  both  Houfes,  not  to  be  entitled  to  privi- 
lege ;  and  that  the  re^fons  upon  which  that  cafe  pro- 
ceeded extended  equally  to  every  indidable  offence.  Jt 
is  I'ot  a  little  remarkable,  that  the  contrary  poGtion  had 
been  determined,  a  fhort  time  before,  by  the  Court  of 
Common  Pleas.  A  circumflance  which  fcrvcs  to  flicw 
that  the  Houfe,  where  the  cafe  of  one  of  their  own  mem- 
bers and  the  dignity  of  the  Houfe  were  concerned,  made 
a  determination  more  confonani  to  the  rule*  of  general 
municipal  julUce,  and  more  favourable  to  political  fub. 
ordinition,  than  one  of  the  Courts  of  law  in  H^tfiminjier- 
Uall.  Sec  2  ff'ilj.  251  :  Comn.  Jourit.  24  AVv:  Ltnit 
Jaurn.       Protfft,  29  AVi^.  176$. 

The  chief,  therefore,  if  not  the  only,  privilege  of  Par- 
liament in  criminal  cafes,  fccms  to  be  the  right  of  each 
Houfe  to  receive  imm-rdiate  information  of  the  imprifon- 
mcnt  or  detention  of  any  member,  with  the  rcafon  for 
which  he  is  detained;  a  prafticc  that  is  daily  ufed  upon 
the  flightell  military  accufations,  preparatory  to  a  trial 
by  a  Court  Martial ;  and  which  is  recognized  by  chc  fe- 
veral  t' inporary  flatutes  for  fufpending  the  liahtof  Cer- 
pus  aft  (particularly ^a/.  34  Gm.  3.  54  ;)  whereby  it  is 
provided,  that  no  member  ol  either  Houfe  Ihalt  be  de- 
tained, till  the  matter  of  which  he  (lands  fufpcilcd  be  (iril 
commun-cated  10  the  Houfe  of  which  he  is  a  member, 
and  the  confeni  of  the  fuid  Houfe  obtained  for  his  com- 
mitment or  detaining.  But  yet  the  ulagc  has  uniformly 
.been  ever  fincc  the  Kcvolutton,  that  the  communication 
■has  been  fubfequcot  to  the  arreft-  1  Cmmi.  <.  2. 

V.  I.  One  vrry  ancient  privilege  of  Peers,  confidcrcd 
as  mrrobcrs  of  Parliament,  is  that  dcchr  d  by  the  char- 
ier of  the  Forell,  {cap.  1 1 .)  conhrmcd  in  Parlinment, 
9^f'3;  Thsi  every  Lord,  Ipiritual  or  lempora!, 

.fummoned  to  Parli.iment,  and  paSing  through  the  King *s 
forciU,  may,  both  in  going  and  returning,  kill  one  or 


two  of  the  King's  deer  witliout  wArMnt ;  in  view  of 
•  forerte-,  if  ne  be  prcfcni.or  on  blowing  a  horn,  if  he  be 
ablcnt ;  that  he  may  tot  feem  to  take  the  Kmg's  vcmfoa 
by  Health.  1  Ccn».  (.  2. 

In  thcnoci  place  they  hivearighc  to  be  attfndcd,  and 
conflanily  are,  by  the  Judges  of  ihc  Courts  of  K.  B.  and 
C  P.andfuch BaronsoftlicKxchcuuerasareofthcdegrec 
of  the  coif,  or  have  been  made  frr;eants  at.  law  ;  .is  Iike- 
wifc  by  the  King's  learned  Cou.ifcl  biing  ferjcants,  and 
by  the  Mailers  of  the  Court  of  Chancery  ;  for  their  ad- 
vice in  point  of  law,  and  for  the  greater  dignity  of  their 
procecUings.  (Tiic  Lord  Chancellor  it  ufually  the 
Speaker  of  the  Houfe.]  "The  Secretaries  of  State,  with 
the  Attorney  and  Solicitor  General, ^.-ere  -ilfo  ufcd  to 
attend  the  tloufe  of  Peers,  and  have  to  this  day  (log?' 
ther  with  the  Judges,  their  regular  writ*  ol  fum- 

mons,  iQocd  out  at  the  beginning  oi  every  Parliament, 
aJ  trasianJutm  fca/itiuM  imftnticmium,  though  not  *tj 
eoit/entuttdwH  \  but  whenever,  of  Ute  years,  they  have 
been  members  of  the  Houfe  of  Commons,  their  attend- 
ance here  ha:h  fallen  into  cifufe.  Sec Jl a:.  31  H.%.  c.  to. 
Mwtr  5^1  ;  4  Jn^.  4,  48  :  HrJe  c/  PwJ.  140.  On  ac- 
count of  this  attendance  there  arc  fevcral  reiulutions,  be- 
fore the  Rcltorction,  declaring  the  Attorney  General  in- 
capable of  fi'.ting  among  the  Commons.  See  ^m^.  VI. 
(B)  2.  bir  AV;,/^  Fm.ht  member  for  the  Umverucy  of 
Ox/orJ,  afterwards  Lord  ^v'atingham,  and  Chancellor, 
was  the  firA  Attorney-General  who  enjoyed  that  privi- 
lege. Stm.  iH. 

AnotiKr  privilege  is,  that  every  Peer,  by  licence  ob- 
t.iincd  from  the  King,  may  make  another  Lord  of  Par- 
liament his  proxjt  to  vote  for  him  in  his  abfcoce.  SeL\ 
Barena^f,  f.  t.  ci.  A  privilege  which  a  member  o:  the 
othrr  Houfe  can  by  no  means  have  ;  as  he  is  himfelf  but 
a  proxy  for  a  muUiiade  of  other  people.  4 //j,'/.  12,  This 
licence  hai  long  ceafcd  in  InU'jJt  but  the  proxies  in  the 
Englijh  Houfe  of  Lords  are  Hill  entered,  in  Latin,  tx  li- 
(fniidregii.  Thu  created  a  doubt  in  So'v,  1788,  whether 
the  proxies  in  that  Parliament  were  legal,  on  account  of 
the  King's  illnefs.  i  LJ.iuauntm  342.  But  it  feems  now 
to  be  fo  much  a  mere  form,  th-it  the  licence  may  be  pre- 
fumed.  Proxies  cannot  be  ufed  in  a  committee.  Ih.  106. 
A  proxy  cannot  ttgn  a  protell  in  Erg/nnJi  but  he  can  in 
Ireland.  2  Ld.  Menitn.  191.  The  order  that  no  Lord 
Ihoutd  have  more  than  /u/s  proxies,  (/  ^.  be  a  proxy  for 
more  than  two  abfent  Lords,)  was  made  attna  2  Cur.  i. 
bccaufe  the  Duke  of  Bucksnghat.t  had  no  lefs  than  four- 
teen. I  Rujhw.  269.  There  is  an  inflance.  in  i'S'ight  50, 
where  a  proxv  is  called  littra  a:tcrnacui  ad  Parltamtntiim  ; 
which  it  is  in  effefl.  The  Peer  who  has  the  proxy  is  al- 
ways c."!led,  in  Latin,  precurmer.  if  a  Peer,  after  ap- 
pointing a  proxy,  appears  petfunally  in  Parliament,  his 
proxy  is  revoked  and  annulled.  4  lujt.  13.  By  the  ordert 
of  the  Hnufe  no  proxy  fhall  vote  upon  a  queflion  of 
'*  guihy  or  not  guilty  and  r.  fpiriiual  Lord  Diall  only 
be  proxy  for  a  fpiritual  Lord,  and  a  temporal  Lord  for  a 
temporal.  Two  or  more  Peers  may  be  proxy  for  one  ab- 
fent Peer ;  but  Ccii  is  of  opinion,  thai  they  cannot  vote* 
unlefb  iliey  all  concur   4  !af}.  12  :  I  if  'tadd  41. 

Each  Peer  has  ah'u  a  right,  Sy  leave  of  the  Houfe, 
when  a  vote  paffes  contrary  to  his  fentiments,  to  enter 
his  diflent  on  the  Journals  of  thr  Houfe  with  the  reafons 
for  fuch  dilTent,  which  is  ufjaMy  tlyled  hii  ProrciL 
I  Cemrm.  c,  2.  Lord  CUrtuden  relates,  that  the  lir!i  in- 
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Ranees  of  proteAs,  with  rearbnt,.m  Etgimut  were  in 
164 1  ;  before  which  time  they  ufunlly  only  lei  down  their 
ttamci  as  difTt-nticnt  to  the  vote.  The  6r(l  regular  prutcft 
in  /r//tfx(/wav  in  166/:  I  LJ.  Mcuatm.  402. 

All  hill>  liUcnife  th»t  may,  in  their  conffqucnces,  any 
way  afTcfl  the  right  of  the  peerage,  are  by  the  cui^um  of 
I'ailt.imcnt  to  have  their  lirll  rile  and  beginning  in  the 
lloi'fc  of  Pcer» ;  and  to  Tutier  no  changes  or  amcndmenti  1 
in  the  Houfc  of  Commons. 

There  \i  alfo  one  ftatute  p^culinrly  relative  to  the 
Houfc  of  LotvU,  which  regulates  the  eKi^iion  cf  ihc 
fixtecn  reprcfdnwtivc  Peers  ot  Sort b  Brt tat ts^  in  confc- 
quL'ncc  of  the  twenty  fccond  znd  twcnty-thwd  anicles  of 
the  Union ;  ard  for  that  purpofc  prcfcribcs  tiic  oaths, 
l^e.  to  be  taken  by  the  elt£tor* ;  dtrcils  the  mc^e  of 
balloi'inc  i  prohibits  the  Peers  eltfting  Irom  bring  at- 
tended in  an  unul'ua!  manner ;  a&d  cAprcf:^ly  provides, 
that  no  other  matter  lhall  be  treated  of  in  that  aflembly, 
fave  only  the  eleflion,  on  pain  of  incuning  a  pramu' 
nirt.  Stat.  6  Aki.  e.  23. 

2.  Confidered  in  its  judicial  capacity,  the  Houfe  of 
peers  is  the  fuprcrtic  Court  of  judicature  in  the  king- 
dom ;  having  at  prcfent  no  oiiginal  jurifdidion  over 
caufcs,  but  oTiIy  upon  appeals  and  writ»  ol  error ;  to 
re^lify  any  injullice  or  miftakr  ot  the  law  committed 
by  (he  Couti>  briow.  But  this  Houfc  has  original  (ri- 
mhial  jurifiii£^ion  in  (he  cafes  nf  impeacbrntnt  by  the 
Commons,  and  of  thtf  trial  of  Pecn.  Sec  this  Didion- 
ary  under  thofc  titles;  and  fee  ante  IV.  I. 

To  this  authority,  this  auguft  tribunal  fucccedcd  of 
courfc  upon  tlic  difToiution  of  the  Aula  kegia  ;  for  as  the 
Barons  of  P.'irliamcnt  were  conlUtutnt  incmbcrs  of  that 
Court,  and  the  reft  of  its  jurifdidton  was  dealt  out  to 
other  tribunals,  over  whicli  (he  ^reat  olHccrs  who  ac- 
companied ihofe  barons  were  refpcflively  delegated  to 
prclide ;  it  followed,  that  the  right  of  receiving  appeals, 
and  fupcrin tending  other  juitfdiflions,  ftill  remained 
in  the  refiduc  of  that  noble  aflcmbly,  from  which  every 
other  great  Court  vvaa  derived.  Tncy  arc,  therefore, 
in  all  caufi-s  the  I.afl  refort,  from  whofe  judgment  no  fur- 
ther appeal  is  permitted  ;  but  every  fubordinate  tribunal 
mult  conform  to  their  determinations  ;  the  law  rcpof- 
ing  an  entire  confidence  in  the  honour  and  confcience  of 
the  noble  pcrfons  whocompofc  this  important  cftcmbly, 
that  (if  pofllblc)  they  will  make  thcnifslves  maflers  of 
thofeijucftions,  upon  which  they  undertake  to  decide ;  and 
in  all  dubious  cafci  refer  thcmfclves  to  the  opinionsof  the 
Jvdgcs,whoatc  fummoncd  by  writ  to  advifc  them;  ftncc 
upon  their  decifion  all  property  mufl  finaUy  depend. 
3  Cem»:.  c.  4.  p  57. 

Hitherto  alio  £/jc*f^#/:f  refers  the  tribunal  cftab!i(hcd 
by  J!fat  14  £.  3.  e.  5,  confiiling  (though  now  cot  of 
ufc)  of  one  prelate,  two  earls,  and  two  barons,  who  arc 
to  be  chofcn  at  every  new  Parliament,  to  hear  com- 
plaints of  grievances  aud  delays  of  jultice  in  the  King's 
Courts;  and  (with  the  advice  of  the  Clianccllor,  Trca- 
furer  and  jufliccs  of  both  benches)  to  give  dircclions  for 
remedying  thofc  inconveniences  in  the  Courts  below. 
This  Committee  feems  to  have  been  ellablifhcd,  left 
lijcrc  (hould  be  a  dcfeft  of  juAicc,  for  want  of  a  fuprcrac 
Court  of  appeal,  during  any  long  intermiflion  or  rcccfs 
Af  Parliament ;  for  the  ftatute  further  dirc^s,  '*  that  if 
difficulty  be  fo  great  that  it  may  not  wcU  be  dc- 


termtnedi  without  affent  of  Far1iaii)ent»  it  lhall  be 
brought  by  the  faid  prelate,  earls,  and  barons  unto  the 
next  Parliament/  who  fliall  finally  determine  the  fame.'* 

3  Conm.  58. 

VI.  (A]  As  the  Houfe  of  Lords  feem  to  be  politically 
conihiuted,  for  the  fopport  of  the  rights  of  the  Crown; 
fo  the  province  of  the  Houfe  of  Commons  is  to  ftami 
for  the  prcfervation  of  the  Pcop!e*»  liberties.  Tlie 
Common:;,  in  making  and  repealing  laws,  have  equal 
power  with  the  Lords ;  and  for  laying  taxes  on  the 
SubjcA,  the  bill  is  to  begin  in  the  Houfe  of  Commons. 
And  as  formerly  the  laymg  aiid  levying  of  new  taxes 
have  caufed  rebellions  and  commotions  this  has  occa- 
fioned,  (particuUiIy  anno  9  £.  5,}  when  a  motion  has 
been  made  for  a  ftfbfidy  ol  a  new  kind,  that  the  Com- 
mons have  defired  a  conference  with  thofe  of  their 
fevcra)  counttc!  and  pLicea.uhom  they  have  repre- 
fentcd,  before  they  have  treated  of  any  fuch  matters. 

4  hjl.  34. 

It  IS  the  ancient  indifputabic  privilege  and  right  of  the 
Houfe  of  Commons,  that  all  grants  of  fubfidies  or  par- 
liamentary aids,  do  begin  in  their  Houfe,  and  are  firll  be- 
llowed by  them;  although  their  gr:int)  arc  not  cfTec- 
tudl,  to  all  intents  and  purpofes,  until  they  have  the  alTcnt 
of  the  other  two  branches  of  the  Lcgiflnure.  4  l/t^.  29. 
The  general  reafon  given,  for  ihi>  exclufivc  privilege  of 
the  Houfc  of  Commons,  is,  that  the  fupp!ie&  arc  raifed 
upon  the  body  of  the  people,  and  therefore  it  is  proper 
that  they  alone  fhould  have  the  right  of  taxing  thcm- 
fclves This  reafon  would  be  unanfwerablc  if  the  Com- 
mons taxed  none  but  thenifelvcs ;  but  it  is  notorious,  that 
a  very  large  fhare  of  property  is  in  the  poftcflion  of  the 
Houfc  oi  Lords ;  that  this  property  is  equally  (axablc> 
and  taxed,  as  that  of  the  Commons;  and  therefore  the 
Commons  not  being  the  fcU  pcrfons  taxed,  this  cannot 
be  the  reafon  of  their  having  theys//  right  of  raifing  and 
modelling  the  fopply.  The  true  reafon,  artfmg  from 
the  fpirit  of  our  ConOitittion,  feems  to  be  this;  tlie 
Lords  being  a  permanent  hereditary  body,  created  at 
plcafurc  by  the  King,  are  fuppofcd  more  liable  to  be  in- 
fluenced by  the  Crown,  and  when  once  influenced,  to 
continue  fo,  than  the  Commons,  who  are  a  temporary 
elective  body,  freely  choicn by  the  people;  it  would  there- 
fore be  cxireme;y  d.ingerous  to  give  the  Lords  any 
power  of  framing  new  taxes  for  the  fubje£l ;  it  is  fi'fli- 
cient  that  they  have  a  poiver  of  rejecting,  if  ihcy  think 
the  Commons  too  lavjfh  or  improvident  in  their  grants. 
But,  fo  reafonably  jealous  arc  the  Commons  of  this  valu- 
able privilege,  that  herein  they  will  not  fuffcr  the  other 
Houle  to  exert  any  power,  cx;epl  that  of  rejefting.  They 
wil!  not  permit  the  leaft  aheration  or  amendment  to  be 
made  by  the  Lord*  :o  the  mode  of  iixing  the  people  by 
.1  monsy  bill ;  under  which  appellation  arc  included  a'l 
bills  by  which  money  is  dircdled  to  be  raifed  upon  the 
Subje^,  for  any  purpofc,  or  in  any  (hape  whatfoevcrj 
either  for  the  exigencies  of  Government,  and  cullcfted 
from  the  kingdom  in  general,  aa  the  land-tax;  or  for 
private  benefit,  and  colle/tted  in  any  particular  diflriA, 
as  by  turnpikes,  parifh  rates,  and  the  like.  This  rule  is 
even  extended  to  all  bills  for  canals,  paving,  provifion 
for  the  poor,  and  to  every  bill  in  which  tolls,  rates,  or 
duties  are  ordered  to  be  collcftcd  ;  and  alfo  toall  bills  in 
which  pecuniary  penalties  and  fines  arc  tmpofcd  foV 
iXi  z  oflcnccs. 
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oSencei.  ^  Hat/,  no.  But  perhaps  it  U  carried  beyond  t 
its  original  Tptrit  and  intent,  when  the  money  raifcd  is  ■ 
not  granted  to  the  Crown.  Vet  Sir  Matthi^vj  Halt  men-  | 
ticns  ore  calc,  IbundcJ  cn  the  practice  of  Parliament  in 
the  reign  of  tienry  VI.  wherein  he  thinks  the  Lords  may 
alter  a  money  bi!l;  and  chat  ij,  if  the  Commons  grant  a 
Ux,  as  that  of  tonnage  and  poundage*  fur  f&ur yart  \  and 
the  Lords  alter  it  to  a  Icfs  time,  a*  for  tivejeart ;  here,  ' 
he  Cjty$.  the  bill  need  not  be  lent  back  to  the  Commons  ' 
for  their  concurrence,  but  may  receive  the  royal  afl'ent 
without  farther  ceremony  i  for  the  alicrition  of  the 
Lorda  i&confillcnt  with  the  grant  o(  the  Commons.  See 
Hale  cit  Puriiomcntj,  63  ,  6 :  I'ear-B^k,  33  Hen.  6,  17. 
But  fuch  an  experiment  nill  hardly  be  repeated  by  ttic 
Lords,  under  the  prefent  improved  idea  of  the  privilege 
of  the  Houfc  of  Commons ;  and,  in  any  cafe  where  a 
morcy  bill  is  remanded  to  the  Commons,  all  amend- 
ments in  the  mode  of  taxation  are  fure  tu  be  rejcdcd. 
Aw^t  e^cn  if  the  Commons  defire  to  agree  with  ilie 
amendment,  the  form  is  to  tz]\.€t  the  bill  lo  amended  by 
the  Lords,  and  to  bring  in  a  new  bill  containing  thofe 
amerdments,  folely  for  the  purpofe  of  prcferving  the 
privileges  of  the  Commons.  Sec  pcfi.  VII.  Upon  the 
application  of  this  ru'e,  there  have  been  many  warm 
contctV  between  the  Lords  and  Commons,  in  which  the 
latter  feem  always  to  have  prevailed.  See  many  con- 
ferences colU'^Ud  by  Mr.  Hat/el,  in  his  Appendix  to  the 
third  volume,  and  particularly  in  Appendix  D;  the  con- 
ference of  20  and  21  Jpril  i6;"i;  the  general  queftion  is 
debated  with  infinite  ability  on  both  fides,  but  particu- 
larly on  the  part  of  the  Commons,  i.i  an  argument-  drawn 
up  by  Sir  Hftt/age  Fitebt  then  .Attorney  (Jsneral;  and 
who  there  anftvcrs  the  cafe  alluded  to  by  UaU  from  the 
Year-Bcok. 


VI.  (B)  I.  In  the  tlcflion  of  knights,  citizens,  and  bur- 
gefles,  to  reprelent  the  counties,  cities,  and  boroughs  of 
the  king  Jom ,  confills  the  exercifc  of  tlie  dcmocraiical  part 
of  the  Eiinjh  Conftituiion :  the  only  tree  Sovat:^m:y  e/' iln 
i*itpU  being  fhewn  in  their  choice  of  their  rcprelcniaiives. 
'I'his  choice  is,  therefore,  a  matter  of  fuch  high  import- 
ance, to  the  prefervation  of  rational  freedom,  thst  the 
laws  have  very  ftric'tly  guarded  againft  any  ufurpation 
or  abufe  of  this  power  by  many  falutary  proviGons; 
which  Oiall  be  here  confidcred  according  to  the  divifion 
of  the  fubjefl  madci:  the  beginning  of  ihi*  aniclc. 

The  true  rcafon  of  requiring  any  qualification,  with 
regard  to  property  in  voters  is,  to  exclude  fuch  perfons  as 
arc  in  fo  mean  a  fiioation,  that  they  arc  cftcemcd  to  have 
no  will  of  their  own.  If  ihci'c  perfouj  had  votes,  they 
would  be  tempted  to  diipofe  of  them  under  feme  undue 
influence  or  other.  This  would  give  a  great,  an  artlu!,  or 
wealthy  man  a  larger  (hare  in  clcfllons  than  is  conAltcut 
with  general  lihcrty.  If  it  were  probabU*  that  every 
man  would  give  his  vote  freely,  and  without  influence  of 
any  kind,  then,  upon  the  true  theory  and  genuine  prin- 
ciples of  liberty,  every  member  of  the  ccmmuntty,  how- 
ever poor,  (hould  have  a  vote;  in  elefting  thole  dele- 
gates, to  whofe  charge  is  committed  the  dtfpofil  of  bis 
Toperiy,  his  liberty,  his  life.  But  6r.ce  that  can  hardly 
le  expcded  in  perfons  of  indigent  fortunes,  or  fuch  as 
are  under  the  immediate  dominion  of  o:hcrs,  all  popular 
Sutes  have  bern  obliged  to  ert.ibKrii  certain  qualifi- 
cations, whereby  fomc  who  are  fufpected  to  have  no  will 


of  their  own,  are  excluded  from  voting  ;  in  order  to  fet 
other  individuals,  whofe  wills  may  be  fuppofed  indc- 
pendent,  more  thoroughly  upon  a  level  with  each  other. 
1  Ctwm.  c.  z.  p.  ijx. 

This  conlhtutioo  of  fuffragcs  is  framed  upon  the 
wifcfl  principle ;  tleering  between  the  two  extremes  of 
too  much  regard  to  property  on  the  one  hand,  or  to 
mere  numbers  on  the  other.  Only  fuch  perfcns  are 
entirely  excluded  from  beii  g  electors  as  cm  have  do 
will  uf  their  own  ;  there  is  hardly  a  free  agent  to  be 
found  who  is  not,  [or  may  not  if  he  pleafes,]  be  endtled 
to  a  vote  in  fome  place  or  other  of  the  kingdom.  Nor 
is  comparative  wealth  or  property  entirely  difregarded  in 
cleClions ;  for  though  the  ri chetl  man  has  only  one  vote 
at  one  place,  yet  if  his  property  be  ac  all  ditfufcd,  he 
has  probably  a  right  to  vote  at  more  places  than  one, 
and  therefore  has  many  reprcfentaiives.  Thif,  la)S 
Blackjiamtj  i?  ihc  fpirit  of  our  Coniliiution  ;  not  that  it 
i^,  in  fact,  quite  10  perfed  at  drfcribcd  ;  for,  he  can- 
didly adds,  if  any  alteration  mi^ht  be  wifhcd  or  fug. 
geiWd  in  the  prcfcnt  frame  of  Parliaments,  it  fliould  be 
in  favour  of  a  more  complete  rcprefentation  of  the 
people.  I  Ctmia.  c.2.  p.  1 7 1 .  Perhips  this  iias  been  al- 
ready, in  fome  degree,  accomplifhed  ;  and  as  one  ilep  to- 
wards it,  and  more  particularly  in  order  to  preferve  the 
right  of  elciUon  as  much  as  pcffiblc  from  being  made 
the  inftiument  of  undue  intljencc,  it  is  erased  by  J}at. 
21  Gto.  3.  e.  41,  that  ro  perfoo  employed  in  managicg 
or  cotlcding  the  duty  of  excife,  cuttums,  (lamps,  (al:, 
windowf,  or  houfe:,  or  the  revenue  of  the  poil-oiiice. 
(hall  vote  at  any  election  ;  and  if  fuch  perfon  prefumei 
to  vote,  he  (hall  forfeit  icoA  This  aA  does  not  extend 
to  freehold  offices  granted  by  letters  patent. 

(a).  To  confidfr,  therefore,  f.rjlt  the  qtialiScations  of 
EU^cri  of  Knigbti  of  Oh  Sbirt ;  or  as  they  are  more  com- 
monly termed.  Members  for  the  Counties. 

By  jian.  H  H.6.  c.y:  10  H.  6.  f .  a  ;  (amended  by 
/ar.  14  Gte.  3.  c.  58,  which  made  xht  nj^enet  of  the 
ele£lors  and  the  cicrted  in  their  refpeCtive  counties 
cities,  and  boroughs  no  longer  necefTary  ;)  the  knights  of 
the  (hire  (hall  be  chcfen  by  people,  whereof  every  roan 
(hall  have  freehold,  to  the  value  of  40;.  by  the  year 
within  the  county  ;  which,  by  fubfcquent  ftaiutes.is  to  be 
clear  of  all  charges  and  deduAtons,  except  parliamentary 
and  parochial  taxes. 

The^.r/.  7  8  //',  3.  e,  sj,  requires,  that  every 
freeholder  (ball  tai/  an  eatb  that  he  is  a  freeholder  of 
the  county,  and  has  freehold  lands  or  h^-reditamcats  of 
the  yearly  value  of  4OJ.  I)ing  at  fuch  a  pUce,  witHu 
the  faid  county,  and  that  he  hath  not  before  polled  at 
the  elc^on. 

The  voter's  evidence  of  the  value  rouft,  therefore,  be 
received  at  the  poll ;  but  it  is  not  conctutive,  and  may  be 
contradicted  by  other  evidence,  upon  a  fcrut'ny,  or 
befure  a  committee.  The  Jlat.  7  y  H  /r.  3.  <.  2^,  cx- 
prcf>ly  declares,  that  public  taxes  ate  not  v>  be  deemed 
charges  payable  out  of  the  cdatc  ;  and  therefore  it 
might  be  thought  to  be  the  plain  and  obvious  con- 
tlruclion  of  the  aft,  that  wherever  a  freehclJer  h«» 
an  etlate  which  wtuld  yield  him  40/.  before  thcle  taxes 
arc  paid,  or  for  which  he  would  receive  a  rent  of  40/. 
if  Lc  paid  the  taxes  himfclf,  he  would  have  a  right 
to  v^ie  :  yet  an  elevation  •committee  of  the  Hoa(e  of 
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Commoni  [fee  poj9  Vf.  (B)  3.]  his  decided,  ihat 
wKcrc  a  tenant  paid  a  rrnt,  Itisth^n  40/.  but  paiJ  paro- 
chial taxes,  which*  added  to  the  rent,  aniounicd  to  more 
than  40i.  the  landlord  had  no  right  to  vote.  2  Luti,\y^. 
Two  commiLtees  have  held  that  the  intereft  of  a  mort- 
gage IS  a  charge,  which,  ii  ii  reduces  the  value  under 
4.-i.  takes  away  the  vole;  tnough  there  is  an  interme- 
diate drcifion  of  a  committee  in  which  the  contrary 
was  held. 

The  Knights  of  Shir«  arc  the  reprcfentatives  of  the 
landholders  or  landed  intcroft  of  me  kingdjin  ;  their 
clcdlors  mud  therefore  liave  tllates  in  lands  or  tene- 
ments within  the  county  rcj^rcfemed  ;  ihcfe  ellaies  muft 
be  freehold,  that  is.  for  term  of  lite  at  leift;  bccauCc 
beneficial  Icafci  for  long  terms  vf  years  were  not  in  ufe 
at  (he  making  of  tlu-fe  llatute» ;  ai  d  copyholders  were 
then  little  better  than  villvim,  abfolutely  depcrdcin  on 
their  lords.  This  freehold  mull  be  of  40/.  annua!  value; 
becaufc  that  fum  would,  at  the  time  of  pairing  the  fta- 
tutcs.  with  proper  indullry,  furniOi  all  the  nccclf^rics  of 
life,  and  render  the  freeholder,  if  he  pleafi-d,  an  independ- 
ent man.  1  Comm.  172.  So  that  it  thould  ieem  the  firil 
(Icp  towards  a  parliamentary  reform,  would  be  rather 
to  reftrain,  than  enlarge,  the  quaiiiications  of  eleilors; 
40*.  fir  aan.  in  the  Itmc  of  Hcu  6,  being  equal  to  20!. 
©r  more,  of  the  prefcnt  day.  A  confideration  not  much 
adverted  to,  at  leall  not  brought  forward,  by  thofe  who 
feem  very  anxious  to  new  mtxlcl  Parliament,  according 
to  its  antient  conltitution. 

The  other  Icfs  important  qualifications  of  the  eleflors 
for  counties,  in  En^/anJ  ind  H-'aUi,  maybe  colle^ed  from 
the  following  Uatutes,  f/x.  J}ais^  7  8  //^  3.  f.  25  : 
10  Av;.  f.  23  :  2  Geo.  t,  e.  z^  :  1 S  2.  e.  iS  :  19 
do.  2.  e.  28  :  31  Geo.  2.  c.  14:  3  Gto.-^.  c.  24:  20 
Cw.  3.  f.  17  :  and  30  do.  3.  c  35-  Thcfcftatuies  dircil; 

That  no  perfon  under  twenty-oae  years  of  age.  fhall  be 
capable  of  voting  for  any  member.  This  extends  to 
all  forts  of  members,  as  Mell  for  boroughs  as  counties, 
as  docs  alfo  the  next,  -ViZ. 

That  no  perfon  convicted  of  perjury,  flull  be  capable 
of  voting  in  any  cleflion. 

That  no  perfon  (hall  vote  in  right  of  any  freehold, 
granted  to  him  fraudulently,  to  qualify  him  to  vote, 
fraudulent  grants  are  fuch  contain  an  agreement  to 
re -convey,  or  to  defeat  the  eflate  granted  ;  which  agree- 
ments are  made  void,  and  the  cfiatc  is  abfolutely  voiced 
in  the  perfon  to  whom  it  is  fograntrd.  And  every  per- 
fon who  ihitli  prepare  or  execute  fuch  conveyance,  or 
who  fhall  give  his  vote  under  it,  (liAil  forfeit  4c/.  Stat. 
10  jIhu.  t.  23.  ^  1. 

To  guard  the  t:ttcr  againfl  fuch  frauds,  it  ts  farther 
provided,  that  every  voter  fhall  have  been  in  the  a^jal 
pofTclTKinor  receipt  of  the  pronti  of  his  freehold,  to  his 
own  ufe.  for  tuetvc  cairndar  months  before;  except  it 
came  to  him  by  dcfcent,  marriage,  maiiiage-fctilcment, 
will,  or  promotion  to  a  benefice  or  office. 

That  ro  perfnn  fliall  vote,  in  rc  p;C^  of  an  annuity  or 
rent-charge,  onlefs  rcjjillered  wuh  the  clerk  of  the 
pt-acc  twelve  cntendar  mouths  before.  Such  annuity  or 
ri-nt-chargc  to  be  ifl'uing  out  of  a  freehold  eftate ;  and 
if  it  accrues  ur  dcvulvis,  by  operation  of  latv,  vviihtn  a 
year  before  the  elediion,  a  ceriibcate  of  it  to  be  entered 
with  the  clerk  of  the  peace,  before  the  lirtl  day  of  the 
elcAion.  iiat,  3  G«.  3.  c.  24:  JJry.v*  I4J. 


That  in  mortgaged  or  tT-uft-eHates,  the  perfon  iti 
ponclGon,  under  ttic  above-mentioned  rcliri£lionSi  fhall 
have  the  vo:e. 

That  only  one  perfon  ihall  be  admitted  to  vote  for  any 
one  Koufe  or  tenement ;  to  prevent  the  fpliiting  of  frec- 
hoids.and  multiplying  votes  for  ek£lion  purpofei.  But 
this  does  not  extend  to  cafes  which  arife  from  operation 
of  law,  as  devifes,  del'cenis,  (jfe.  As  if  an  eflate  ihould 
defcc-nd  to  any  number  of  fcm;i<es,  the  hufband  of  each, 
would  have  a  right  to  vote,  if  his  intcreft  amoantcd  to 
40j  a  year.  And,  by  Jlat.  zoGco.  3.  c.  17.  §  12.  ahuf- 
band  may  vote  for  his  wife's  right  of  dower,  without  ai\ 
adudl  afGgnmen:  of  it  by  metes  and  bounds.  It  may 
happen  that  two  or  more  votes  may  be  given,  fuccet&vely, 
for  the  fame  eflate  or  inicren.  at  the  fame  eleAion ;  as 
where  a  freeholder  votes  and  dies,  his  heir  or  dcvifce 
may  afterwards  vote  at  the  fame  election.  And  it  feemi 
to  be  generally  true,  tliat  where  no  length  of  pofleflion 
is  required,  by  any  a^of  Parliament,  the  eledar  may  be 
admitted  to  vote,  though  his  right  accrued  fmce  the 
commencement  of  the  eletlion.  i  Dou^l.iyi :  2L-jJ.^ty. 

That  no  cUatc  fhall  qualify  a  voter,  unlefs  tht  tjiate 
has  been,  at  all  eventj,  aflVfl'cd  to  fome  land-tax  aid  for 
at  leall  iwelve  months  next  before  the  elcftion  ;  and,  for 
fix  months  before  the  clc<flion.  either  in  the  name  of  the 
voter,  or  his  teuani,  or  of  the  tenant  actually  occupying 
the  faire ;  but  if  he  has  acquired  it  by  marriage,  dc- 
fcent,  or  other  operation  ol  law,  in  that  cafe  it  moll 
have  been  airc/Ted  to  the  land-tax,  within  two  year*  be. 
fore  the  cledion,  either  in  the  name  of  the  predeceflbr, 
or  perfon  through  whom  the  voter  derives  his  title,  «r 
in  tlie  name  of  the  tenants  of  fach  perfon,  cr  in  the 
name  of  the  tenant  actually  occupying  the  fame.  And 
fee  Jiat,  30  Gto  3.  c.  35  ;  by  which  u  is  provided,  that 
a  perfon  may  votcfor  lands,  isc.  aflclfed  for  fix  months 
in  his  own  (r.  e.  the  voter's)  name,  or  for  lands  coming 
by  dcfcent,  tffe.  afTefTed  within  two  years  in  the  name  of 
his  prcdecefTor,  is'c.  thuugh  tkt  name  ef  the  tenant  it  not 
mtntibned.  And  a  perfon  may  vote  for  lands,  afTefTed  for 
fix  months  in  the  name  of  the  aflual  tenant,  ibougb  the 
name  tf  the  'vottr^  or  ms  prtiiaejfir,  t^c.  it  act  mtntioneJ, 
The  itatuics  do  not  extend  to  fee-farm  rents,  (duly  re- 
giflered  and  ifluing  out  of  affefTed  lands,)  chambers  in 
Inns  of  Court!,  or  featf  belonging  to  public  offices,  which 
are  not  ufuatly  alfcfTed  to  the  land-tax: 

That  no  tenant  by  copy  of  Court-roll  fhall  be  per- 
mitted to  vote  as  a  freeholder.  See  title  Cof  yheU. 

(i).  The  Eieiiirs  tf  Ciiiztm  and  BnrgtJJrt  are  fuppofed 
to  be  the  mercantile  part,  or  trading  intcrcll,of  the  King- 
dom. But  as  trade  is  of  a  flu£iuating  nature,  and  fcl- 
dcm  long  fixed  in  a  place,  it  was  formerly  left  10  the 
Crown  to  fummon,  pro  renata,  the  motl  flourifhing  towns 
10  fend  reprcfentativcs  to  ParliariKnt.  So  that  as  towns 
increafcd  in  trade,  and  grew  populous,  ihcy  were  ad- 
mitted to  a  Oiare  in  the  Legillaturc.  But  the  defcrtcd 
boroughs  continued  to  be  fummoned,  as  well  »s  thofe  to 
whom  their  tiade  and  inhabitants  wcte  trnn>fcrred  ;  ex- 
cept a  few,  which  f^>ctitioned  to  be  cafed  of  the  expcncc. 
then  ulual,  of  maintatnii^g  il.cir  members ;  4;.  a  day 
bring  allowed  for  a  knight  cf  the  fhirc,  and  n,  for  a 
ciiizcp  or  burgrls;  whicit  was  the  rate  of  wages  efla- 
biiilicd  in  the  reign  of  Edward  III.  4  hiil.  16.  Herce 
the  me.'nbers  for  t)oroug!>s  now  bear  above  a  quadruple  • 
proportion  Co  thofe  far  coutitics ;  and  the  number  of  par-.  > 
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liflment-ntpn  is  increafed  fince  Fvrttfcvt^^  time,  in  the 
reign  of  Htnry  VI.  from  300  10  upwards  of  jOC.  trx- 
c'ufivc  of  ihofc  for  ScstUn.i.  The  UnivcrCiict  were  in 
genera!  roi  empo\i^:rcd  to  fend  burgcli^-s  to  P^rliiinrnt ; 
though  oiice  ill  ziE.  t,whcn  ft  Parliament  was  fum- 
niottcd  to  cCHifiicr  ilic  King's  right  to  Sect/a  rj^  there 
were  iilucd  wtiti  which  required  the  Uiii%eriity  of  Ox' 
frriKo  fend  up  four  or  five,  and  that  of  C^rnhndgt  l-vo 
or  thrcr,  of  their  moll  dtfcrrct  and  learned  lawyers  for 
that  ptirpofc.  Pijfitu  Patl.  It'fiiit  i.  34;.  But  It  wai 
King  ^Amtt  1.  who  indulged  them  with  the  permanmt 
privilege, .to  fend  car.ftin'Jy  two  of  their  own  bady.  to 
fcrve  for  thofc  lUJcnii,  wtiu,  though  uftful  members  of 
the  community,  wae  neither  concerned  in  th;  lauded 
nor  the  trading  intcrcO;  and  to  proteA.  in  the  Lcgif- 
laturc.  the  rights  of  ti<c  Republic  of  Letters.  1  Cumm, 
c.  2.  174. 

Mr  Cbniiam.  in  liii  note  on  the  above  pairage»  quote* 
PryKMt  to  (hctv  that  the  wages  formerly  given  to 
members  of  Parliament  had  no  other  oiigin  than  that 
principle  of  natural  equity  and  juHicc,  qai/tniit  commos-inm 
jeitire  Je&rr  ft  tnus.  i\Ir.  Cbrtjiian  fuggclh,  that  repre- 
feniation,  at  the  Brft,  was  nothing  more  than  the  attendance 
of  part  of  number  who  were  all  individually  bound  to 
attend,  and  where  the  attendance  of  the  reft  was  dif- 
pcnied  with  :  and  as  all  were  undrr  the  fame  obligation 
to  render  this  fervicr,  and  it  was  left  to  themfelve>  to  de- 
termine which  of  them  (hould  undertake  it,  ii  b:came 
equitable,  that  all  ihould  contribute  to  the  cxpence  and 
ioconvenicRCC  incurred,  try^te  fays,  the  firfl  writs  dc 
4Xf*aJit  tr.iUtunit  i^e.  arc  coeval  with  our  Kings*  fiift 
writs  of  fummons  to  cletX  and  fend  kiiighis,  ci1i7.cn;,  and 
burgefTcj  to  Parliament,  iiz.  anno  ^t^Uin.  3;  before 
which  there  are  no  memorials  of  cither  of  thofe  writs. 
Tnefe  expences  were  reduced  to  the  certainty  above- 
mentioned,  of  It.  and  4J.  ftr  day,  in  the  16th  of  £.  11 ; 
though  there  ai-e  fonie  inllances  where  a  lefi  fum  vuss 
allowed  ;  and  even  one  in  %  E.  4,  1463,  where  Sir  Jchn 
Strangt,  the  mcmbirr  for  Dun-.vUbt  agreed  to  take  a 
cade  and  half  a  barrel  of  herrings  as  a  compoHtioa  for 
his  wages.  Olanu.  Rep.  Pnf. 

Jndrrtii  Murvell,  member  for  thU,  in  the  Parliament 
after  the  Rctloration,  was,  it  is  faid,  the  lall  member 
who  received  thefe  wages ;  and  they  were  formerly  of 
fo  much  confcquencc,  that  many  boroughs  petitioned  to 
be  rxcufcd  from  fending  members  to  Parliament,  on  ac- 
count of  the  expence.  Pryi.  cn  4 /a/?.  32.  And  from 
33  £■  3,  uniformly  tiirough  the  five  fuccceding  reign-s 
the  Sheriff  of  Lancajhire  returned,  that  there  were  no 
cities  cr  boroughs  in  his  county  that  ought  or  were 
ufed,  or  could,  on  account  of  their  poverty,  fend  any  ci- 
tizens cr  burgcfles  to  Parliament.  1  Cemru.  c.  1^4,  in  a. 

From  thefe  exemption*,  and  from  new  creations,  by 
royal  charter,  which  commenced  in  the  reign  of  EJ.  IV  ; 
who,  ill  the  J7th  year  of  hi?  reign,  granted  to  the  borough 
of  ii'tn!c:k  the  right  of  fending  one  burgefs  to  Par- 
liament, Ssm.  97  ;  the  number  of  the  members  of  the 
Houfc  of  Commons  perpetually  varied.  CharUt  II.  in  the 
29th  year  of  his  reign,  granted,  by  his  charter,  to  A'^^l/- 
arit  the  privilege  cf  fending  reprefcntaiives  to  Parlia- 
ment ;  and  this  was  the  lall  time  that  this  prcrogaiive  of 
the  Crown  was  excrcifcJ.  I  D'm.j^L  E'.  69.  Uincc  the 
bcginnint;  of  the  reign  of  Hemy  VIII.  the  number  of 
Ukc  reprefcntaiives  of  the  Couimons  is  nearly  doubled  ; 
8 


for  in  his  firft  Parlmtccc:  the  Hotifc  confiAed  onty  of 
29H  mcmbt-ri :  11  does  not  appear  that  any  place  has 
\vl\  it>  right,  of  fending  rcpreientatives  to  Parliament, 
5iice  that  time ;  and  260  have  fmccbeen  nddcd  by  afl  of 
P.j-tiameiit,  or  by  the  King's  charter,  cither  creating 
new,  or  jeviving  uld,  borou^.hs.  Tlie  Lrgiflatnrc  added. 
2;  for  tt'a!tt,h^  fat.  a;  />V«.  3  c.  26;  4  (or  the  county 
and  city  of  Ciyjier,  by  p.i:.  ^4  lltn.  8.  /.  13  ;  4  for 
the  county  and  city  cJ  by  Jiat.  2^  Cur.  z, 

(.  9';  and  45  foT  Sce.'/iL't.i,by  :ht:  of  union ;  mall  ioi 
aid  iSo  have  bee;:  added  l>y  charter. 

'I'he  number  of  (he  Houfc  of  Commons  may  he  ftated 
thus: 

In  the  firft  Parliament  of  ifrn.  VIII.  -  298  iMcmb, 
Cr< 

Created 
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n  the  firft  Parliament  of  Ifm.  VIII.    -    298  "J  £ 
I^reated  hnce  by  ftatuic  -    -    -    -     -    80  | 
^Ttzici  or  reftoicd  by  charter,  vi'x.  *}  > 
bv  VllI  4:   by  E^.  VI.  48:  I  I 

Mary  ,11:  EJfz.  60 :  Jit:,  I.  27 :  Car.  f  *  ''^  J 
I.  18:  Ctff.  M.  2.  J 
The  right  of  eleftion  in  boroughs  is  various  ;  depend- 
ing eniirciy  on  the  fevcral  chartcj,  cultoms,  and  conlli- 
tutions  of  the  rcfpcflive  pLiccs,  which  have  occafioncd 
infinite  difputes.  in  fome  meafurc  to  prevent  this  evil» 
the  Jlat.  7  y  8  ^T.  3.  f  7,  enafled,  that  the  detenni- 
na'.ioH  of  the  Houfe  of  Commons,  (ihe  old  judicature  in 
cafes  of  ccntelled  ele^ions,)  21  to  the  righ.t  of  cleAion, 
Oiould  bind  the  returning  officer,  in  taking  the  poll. 
Tlkat  llatotc  uas  enlarged  by  Jiat.  2  Ceo  z.  c.  24  ;  by 
the  4th  feilion  of  which  the  laft  determination  of  the 
H'i'ufe  of  Commons  was  declared  to  be  final.  The  Ila- 
tutes  which  etlabliflied  the  modern  judicature  of  eledion- 
committees,  did  not  transfer  to  them  the  fame  power  of 
fpectally  determining  on  the  tight  of  cledion  ;  but  by 
Jlats.  iSGfe.  3.  e.  52.  <,  2$ — 30  ;  34  Gee.  3.  .-.  83,  fuch 
committees  are  invcftcd  with  the  power  of  binding,  by 
their  decifion,  the  right  of  cleflion ;  and  of  appoinnng  a 
returning  ofiiccr  where  the  right  is  litigated  ;  fubjeft  to 
an  appeal,  by  petition  to  the  Houfc  within  fourteen  days 
after  the  commencement  of  the  next  fcdions,  and  not 
othemife.  Such  petition  to  be  referred  to  another 
committee  of  the  Houfc,  to  be  chofcn  according  to  the 
regulations  of  the  faiJ  llatutes.  The  determination  of 
fuch  appellate  committee,  (or  of  the  fitlt  committee,  if 
not  appealed  againll,)  is  now,  therefore,  conclufive  in  all 
fubfequent  elections.  $eef>ejl.  3. 

hy  Jiai.  3  Gee.  3.  <■  15,  no  freeman  of  any  city  or  bo- 
rough (other  than  fuch  as  claim  by  tirtU,  marriage,  or 
/er-vitaJf)  Iball  be  entitled  to  vote  therein,  unlcfs  he  haih 
been  admitted  to  his  freedom  twelve  calendar  montlrt 
before.  This  is  called  the  Durhata  Aft,  and  it  was  occa- 
fioned  by  the  Corporation  of  Dttrl^atm  having,  upon  the 
cvc  of  an  election,  in  order  to  ferve  one  of  the  candidates, 
admitted  215  honorary  freemen.  Some  corporations 
have  ihc  power  of  admitting  honorary  freemen,  I'r.z, 
perfons  who,  without  any  previous  claim  or  pretenfion, 
are  admitted  to  all  the  franchifcs  of  the  corporation. 
The  Duri/ant  At\  is  confineti  to  perfons  of  that  defcrip- 
tion  folely.  It  has  frequently  been  contended,  that  if 
honorary  frecm?n  nre  created  for  the  cc'ca/ioa,  that  is, 
merely  for  an  eleflt  jn  purpofe,  it  is  a  fraud  upon  the 
rights  of  cledion  ;  and  thai,  by  the  Common  Law,  as  in 
other  cafes  of  fraud,  the  admifiion  and  all  the  confc- 
quencc!i  would  be  null  and  void ;  that  within  the  year, 
by  the  (latuie,  fraud  was  prcfumcd;  but  that  after  thac 
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:imr,  liic  .laiutc  left  the  recrffity  of  proving  it  upon 
tiiufs  who  impaled  it.  B»H  in  the  Bt.zjorii  cife,  ilic 
committee  were  clcirly  of  opinion,  that  tin;  obji  vtion  of 
occafionality  did  not  lie  againll  freemen  made  above  3 
year  before  the  cleition.  2  Dougl.  EL  91.  As  to  the 
right  of  election  in  the  boroogh  of  AV:^.  S':cr'':a>r,  fee 
(lej.  1 1  Gtc.  3,  c.  55  ;  and  in  the  city  of  C<.vtnir};  Jlat, 
a  I  6'«.  3.  c.  54.  ' 

No  length  of  poiTenion  is  required  from  voters  in 
burgage-tcnure  boroughs.  There  arc  about  29  bur- 
gage-tenure  boroughs  in  England.  1  Dougt,  224.  In 
thcfc  the  right  of  voting  '\s  annexed  to  fome  tenement, 
houfe,  or  fpot  of  ground^  upon  which  a  houfc  in  anticot 
times  has  Hood.  Any  number  of  thele  burgage-tcnure 
cl^ates  may  b:  parchafed  by  one  pertcn,  which,  at  any 
:inte  before  a  contellcd  cicition,  may  be  conveyed  to  fo 
many  of  his  friends,  who  would  each  in  conl'cquencc 
have  a  right  to  vote. 

By  Jiat.  26  Ceo.  3.  c.  too,  it  is  cnaftcd,  that  in  bo- 
roughs,  where  the  hoofsholders  or  inhabitants  of  any  df- 
fcripcion  claim  ro  elect,  no  nerfon  fhall  h;tvc  a  right  to 
vo:c  ai  fuch  inhabitant,  ur.kis  he  ha&  a±tu.illy  been  reli- 
dcnt  in  the  borough,  lix  months  previous  to  the  day  on 
which  he  tenders  his  vote. 

By  J}ai.  13  Geo.  z.  e.  20,  the  ftatutes  for  preventing 
fraudulent  conveyances  to  multiply  votes  on  eleAing 
knights  of  (hires,  (fee  attf  a.)  arc  made  to  extend  to 
lauds  or  tcncmcrts,  for  which  any  pcrfons  (hall  vote  for 
the  elcOion  of  members  to  fervc  in  Farli.-tmcnt  for  any 
city  or  town,  t/rat  it  a  (oi-x/y  cf  Ujtlf  \  and  if  any  perfon 
votes  at  fuch  elc^ion  as  a  freeholder,  nut  having  his 
«(Ute  a  year  before,  he  is  liable  to  the  penalties  impofcd 
on  unqualified  voters  at  county  elr^ions. 

It  has  been  already  obftrved,  that  the  quedion  who 
are  or  ought  to  be  the  electors  in  borouglis,  hath  very 
much  cxcrcii'cd  the  jBritiJi  Houfe  of  Commons:  ^-tnao 
22  yac.  I,  it  was  rcfolvcd,  that  where  there  is  no  char- 
ter or  cullom  to  the  contrary,  the  clti^ion  in  boroughs  is 
10  be  made  by  all  the  houfeholders,  and  not  freeholders 
only :  and  in  a  queflion  whether  the  Commons,  or  the  capi- 
tal burgcfTcs  of  a  certain  borough  in  Lsncolnjbiret  were  the 
cJeflors  ol  members  of  Parliament,  anno  4  Cwr.  i ,  it  was 
agreed,  that  the  cle^ion  of  burgeHes,  in  all  boroughs,  did 
of  common  right  belong  to  the  commoners;  and  that  no- 
thing could  take  it  from  them  but  a  prefcHption  and  con- 
ftint  ufige  beyond  the  memory  of  man.  It  has  been 
holden,  that  the  commonalties  of  cities  and  burghs  are 
only  the  ordinary  and  lower  fort  of  citizens,  burgclTes  or 
lecmcn  ;  and  that  the  right  of  cleftion  of  burgcfTes  to 
Parliament  in  all  boroughs,  belongs  to  the  commoner*, 
f/'a:.  the  ordinary  burge(rcs  or  freemen;  and  not  the 
Mayor,  Aldermen,  and  Common  Council;  though  the 
meaning  of  the  words  c^mmunitaus  ti  vitatum  iurgo- 
rum,  has  always  Bgniiied,  rightly  undertloud,  the  Mayor, 
AMcrmeo,  and  Common  Counct',  where  they  were  to 
be  found  ;  or  the  llcward  or  b:ii!irf,  and  capital  bur- 
geflcs,  or  the  governing  parts  oi  ciues  and  towns, 
by  what  pcrfons  focvcr  they  wctc  goveincJ,  or  title* 
called. 

VI.  (B}2.  .'Vs  to  the  qualifications  nfperfons  to  be  f^-^fi/ 
members  of  the  Houfc  of  Common*,  feme  of  thclc 
depend  upon  the  law  and  cuAoip  of  Pailiamcnt.  declared 


by  the  Houi  of  Commons.  4  lnJI..\Tt  8.  Others  upon 
ccrtat'i  rtatutes.    And  from  thcfc  it  appears. 
That  they  muu  not  be  aliens  boru,  or  minors. 
They  muft  not  be  any  of  the  twelve  Judges,  becaufe 
they  (it  in  the  Lords'  Houfe.    But  perfons  whs  have 
judicial  in  the  other  Courts  eccleftallical  or  civil* 

are  eligible.  4  IhJ}.  47.    Nor  of  thcCkrgy  ;  the  rcafoa 
3(rigned  for  which  is,  that  they  might  fit  in  the  con- 
vocation. Nor  perfons  aicaintcd  of  treafon  or  felony,  for 
they  are  unfit  to  fit  any  where.  4  I.ijl.  47  ;  i  Comm.  175. 
With  refpcA  to  the  Clergy,  their  right  or  capacity  of 
I  filling  in  Parliament  reerosyctdiiputable;  and  Mr. Clrif- 
iaa,  in  his  notes  on  thi>  paflagc  of  the  Commcniaries,  brings 
many  r.rguDncDts  and  authorities  to  prove,  that  as  they 
arc  now  allowed  to  be  tlf^len,  in  right  of  their  glebe,  they 
are  certainly  eligible  as  tnembrri.    Jn  thecaf*:  of  New - 
I  /»r/,  ^.  D.  1 785,  it  was  determined,  by  ao  clcdtior.-cora- 
I  mittcr,  that  a  gentleman  regularly  admitted  to  deacon's 
orders  was  capable  of  being  elcftcd.  2 /.w^/.  269.  And  in 
I  the  time  oi  RicharJW,  tJieic  is  a  memorable  intUnce  of 
I  a  clergyman,  who  fignalizcd  himfcif  in  the  Houfc  of 
'  Commnn<,  Sir  7 b'.mai  Hjxit,  cletk.    He  brought  in  a 
bill,  which  pa(red  the  Commons,  to  lelTen  the  ex-pencesof 
the  King,  and  to  remove  lijh^ps  !  and  ladies  from  the 
Court ;  a  proceeding  which  was  then  confidered  ai 
treafonnble.  SeeJiet.  Pari.  zoR.i.f.  16,23.  Mi.Cbrif- 
I  ttwi  add$.  th-it  the  reafon  why  the  Clergy,  having  n« 
!  other  lands  than  their  glebes,  never  voted  por  were 
I  eleilcd  in  ancient  times,  fecms  not  in  any  degree  to  de- 
pend civher  upon  taxation  or  the  convocation,  but  to  be 
owing  folcly  to  the  tenure  of  their  glebe  land,  vix. 
FraKiahnotgtt ;  which  exempted  them  from  attend ince  on 
the  Courts  of  the  King,  Lordi,  and  SherUFs.  2  Caw*r. 
101.  And  even  if  they  held  oihei  lands,  holy  orders 
exempted  them  by  the  Common  Law  from  fecular  fcr- 
vices  and  temporal  oHiccs  ;  and  this  was  confirmed  by 
Magna  Charta,  and  the  llatutc  of  MarlkriJge.  2 
3, 121.  This  was  an  exemption,  and  not  an  excluAon ; 
but  what  are  now  important  rights  were  originally  con- 
fidered as  duties  and  burdens ;  it  is  not,  therefore,  Itrange 
that  the  Clergy  (hould  avail  themfelves  of  this  privi- 
lege, till  the  dis-ufer  become  regarded  as  an  incapacity. 
I  Ccmn.  175,  K. 

To  thi)  may  be  added,  that  as  attendance  of  this  na- 
ture is  for  the  ferviceof  the  public,  the  whole  nation 
has  fuch  an  tnierell  therein,  that  the  King  cannot  grant 
an  exemption  to  any  perfon  from  being  elefted  as  a 
knight,  citizen,  or  burgcfs  in  Parliament;  and  for  that 
elections  ought  to  be  free.  29  Htn.  6.  And  perfons  who 
are  eligible  might  formerly  iii  all  cfes,  and  may  llill  in 
lome,  be  compelled  to  ferve  in  Parliament  againft  th*ir 
confcnt.  Sec  t  DcugL  Et.  Cj.  284.  Sec  j>o/f,  next  p-igc. 

Slicriffs  of  ^  unties,  attd  mayors  and  baii'kiFs  of  bo- 
roughs, are  not  eligible  in  their  refpe<^ive  jurifiiAion->, 
as  being  rrtuming  olliceri.  Jiro.  Air.  title  l*atl:ame»t  -  : 
Hal  ofPnrl.  1 1 4.  B-it  Shcrili^  of  one  county  are  eligible 
to  be  knights  ot  another.  4 48  :  lP'htule<:k  Varl. 
ih.  99,  100,  101. 

I'hui  it  has  been  decided,  that  the  ShertlT  of  Utrk- 
Jiitt  could  not  be  cle<!:tcd  for  AhingJiM,  a  burougb  with- 
in that  county.  1  Oiug.  EL  Cn.  419.  But  a  Siiier'fr  of 
tia/H^fhiet  m*)'  be  elected  for  the  town  of  Somhainpian 
witUm  that  co -n-.y  ;  bcciufc  S^itiLampt'.it  is  a  county  of 
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itfeir,  and  is  ai  tni3<pendent  of  Hampfhirt  \%  of  any 
other  CQUoty.  4  Dsirj-.  87.  It  rtems  that  the  trxptclltun, 
that  ShcrilTs  of  one  county  are  eligible  to  br  knighti 
df  another,  i^too  confined  ;  as  they  may  be  atfo  members 
for  any  city  or  borough  not  in  tae  coLinty  for  which 
khey  arc  Shcriifj. 

Jn  ftriflncfs»  all  members  ought  to  have  been  inha. 
biiants  of  the  pUces  tor  which  they  are  chofen.  Stati. 
I  Hen.  5.  f.  1 :  23  H<n.  6.  f.  15  ;  l;ut  this  having  been 
long  dilVegardedt  was  at  length  entirely  repealed,  as 
has  already  been  mentioocd,  h\  fiat,  14,  Ceo.  3.  c.  58. 

No  pcrlbns  concerned  in  the  management  of  any 
duties  or  taxes*  created  fince  1692,  (except  the  commif- 
£oners  of  the  treafury  ;  fiat.  5  (3  IV.k^  M.  c.  7  ;) 
nor  any  of  the  oiHcers  following,  viz.  commifiioners  of 
prizes,  tranfports  fick  and  wounded,  wine  licences,  navy 
and  vi^lualling;  fecretaries.orrcceiversof  prizes;  comp- 
trollers of  the  army  accounts  ;  agenti  for  regiments ;  go- 
Ternors  of  plantations,  and  titcir  deputies ;  otficers  of 
JUtvcna  or  G:hraitar\  officers  nf  the  excife  and  cuflom* ; 
clerks  or  deputies  in  the  feveral  offices  of  the  treafury, 
exchequer,  navy.vidualling.  admiralty,  pay  of  the  army 
or  navy,  fccreiarics  of  fiate,  fslt,  llainp»,  appeals*  winc- 
]iccnce>,  backney-coiches,  hawkers,  and  pedlars  ;  nor 
any  penons  that  hold  any  new  olHce  or  place  of  pro6t 
under  the  Crown  fmce  1705  ;  arc  capable  of  being 
eleded  or  fitting  as  members.  Sze  Jiaii.  it  12  //''.  3. 
*.  2  :  12      13       3.  f.  10  :  6  Ann.e.  7:15  G«.  i.e.  22. 

All  the  perfons  enumerated  above  arc  utterly  inca- 
pable of  fitting  in  the  Houfe  of  Commons,  whilll  they 
continue  in  their  refpcdivc  iituations.  Bjt  hy  fiat, 
Geo.  2.  f.  22.  ^  5,  the  trcafurcr  or  comptroller  of  the 
navy,  the  fecretarics  of  the  treafury,  the  Iccretary  to  the 
Chancellor  of  the  Exchequer,  fecreuries  of  the  Admi- 
ralty, under-fecretary  to  any  of  the  fecreiaries  of  Itaie, 
deputy  pay  mailer  of  the  army,  and  perfons  having  an 
office  or  employment  for  life,  or  during  good  behaviour, 
are  exprrfsly  excepted  from  the  prohibition,  and  are 
ihercfurc  iligible. 

The  oifice  or  truft  of  a  member  of  Parliament  cannot 
be  reigned  ;  and  every  member  is  compellable  to  dif- 
charge  the  duties  of  it,  unlefs  he  can  Ihew  fuch  caufe  as 
the  Houfc,  in  its  duTcretion,  will  think  a  futficient  excufe 
for  his  non<actcndaace,  upon  a  call  of  the  Houfc;  the 
only  way,  therefore,  of  vacating  a  feat,  is  by  accepting 
a  fuuj,t:on,  in  confequence  of  which  the  law  declares  his 
ieat  vacant.  So  where  members  with  to  vacate  their 
feats  and  reiir<:  from  Parliament,  it  is  now  ufual  for  the 
Grown  to  grant  them  the  olucc  of  the  llewardlhip  of  the 
Chihcrn Hundreds.  Mr.  Ha:j/' obicrves,*'  that  the  prac- 
tice of  accepting  this  nominal  office,  ivhich  began  (be 
bslievci)  only  about  the  year  it^o.  has  been  now  folong 
acquitlc^:d  in,  from  its  convenience  to  all-parties,  that  it 
no'jtd  bi:  ridiculous  to  lUte  any  doubt  about  the  legality 
of  fuch  a  proceeding  ;  otherwife  (he  believes)  iC  would 
be  found  very  difficult,  from  the  form  of  thefe  appo'mt* 
ments,  to  fhc^v  that  it  is  an  office  of  pro6c  under  the 
Crown."  zHa'/.^x.  It  ts  obfcrvible.  that  the  words  of 
the  arc,"  office,  or  place  of  profit perhaps,  there* 
fore,  it  i»  fufiicient  if  the  office  is  new,  though  not  of 
proht,  for  in  another  part  of  the  aft  me  words  cfiiee  of 
profit  arc  ufcd  ;  the  ditlindion  may  feem  trilling,  but  fur 
a  good  pu^t^of;  it  may  be  applicable.  This  mode  of 
vacating  a      has  been  repeatedly  denied  CO  ftf  h  mem- 


bf  rs  as,  for  any  oflVnces,  are  tiabic  to  expulHon  from  Par. 
Itamtni :  and  would  thus  wifii  to  avoid  the  dtfgrace  of 
fuch  expuhion. 

No  pcrfcn  having  a  penGon  ander  the  Crown  during 
plcafurc,  cr  for  any  term  of  years,  is  capable  of  being 
elertcd or  fitt-ng.  Sran.B  Jan.  f.y  :  1  6Ve.  t.fi.  2.^.56. 

If  any  member  accepts  an  ofhcc  of  prcf.i  under  the 
Cro%vn,  which  was  in  cxillcrcc  prior  to  170J,  except  an 
officer  in  the  army  or  navy  accepting  a  new  commitHon, 
his  feat  is  vo'd  ;  b^t  fuch  meirbtr  is  capable  of  being 
re-cleded.  Sta:.  6  Aan.  e.  7.  %  26. 

All  knights  of  the  (hire  fliill  be  aftual  knights,  or  fuch 
notable  cfquires  and  gentlemen  a»  have  etlatcs  fufiicienc 
to  be  kr.ig;;t!,  and  by  no  means  of  the  degree  of  yeo- 
men, hat.  2 J  H(n.  6.  e.  i;.  This  by  the  fiat.  4» 
miiiith^tt  I  £.  2,  was  20/.  a  year,  and  pat  in  force 
againil  chofc  nho  had  40/.  a  year  liil  10  Car.  1.  r.  16. 
But  it  is  new  reduced  to  a  certainty,  by  ordaining. 

That  ctery  Knight  of  a  bhirc  (hall  have  a  cU'ar  eflate 
of  freehold  or  copyhold,  or  mnrtgige,  if  the  mort- 
gagee has  been  fevcn  years  in  pc(reirton,  to  the  value  of 
600/.  ftr  amumi  and  every  Citizen  and  Butgc-fs  to  the 
value  of  5C0/ ;  except  the  cldcll  fons  of  Peers,  and  of 
pcrlbns  q.:ahticd  to  bi  krights  of  (hires,  and  except  the 
members  for  the  two  Univerfuies.  Siai.  g  J:n.  c.  5. 
This  I'omrwhat  bdlancci  the  ascendant  uhtch  the  bo- 
roughs hove  gained  over  the  caunties,  by  ohliginj  the 
trading  interell  10  make  choice  of  landed  men  ;  and 
of  this  qualific3tion  the  member  mull  make  o.tth,  and 
give  in  the  particulars  in  writing,  ai  the  time  of  his 
taking  his  feat. 

By  fiat,  2z  Geo.  3.  e.  4;,  no  contraAor  with  the  offi- 
cers ot  government,  or  with  any  other  pcrfon  for  ihefer- 
vice  of  the  public,  (hall  be  capable  of  being  elected,  or  of 
fitting  in  the  Houfc,  a>  long  as  he  boldi  any  fuch  con- 
tra^, or  derives  any  bcncht  from  it.  But  this  does  not 
extend  to  co<>trads  tvith  corporations,  or  with  companiCi, 
which  then  confitted  of  ten  partners ;  or  to  any  perfon  to 
whom  the  intereil  of  fuch  a  cont^ad  iball  accrue  by 
marriage  or  operation  of  law,  for  the  firil  twelic  months. 
And  if  any  perfon  difqualified  by  I'uch  a  contra^  fhall  fit 
in  the  Houfe.  he  (hall  forfeit  500.'.  for  every  day  ;  and  if 
any  perfon  whs  engages  in  a  contr^icl  with  government 
admits  any  member  of  Parliament  to  a  (hare  of  it,  bs 
(hall  forfeit  50c/.  to  the  profecutor. 

With  the  exception  of  thefe  ftinding  reftri^ions  and 
difqualiticatiuns,  every  Subjefl  of  the  realm  is  eligible  of 
common  right;  though  tSctc  are  inlHnces  wherein  per- 
fons, in  poriicolar  circumtlanCfs,  have  forfeited  thatcom- 
mon  right,  and  have  been  declared  inelij^ibtc  fer  that 
Parliament,  by  a  vote  of  the  H:>ulc  of  Commons;  (fee 
aaiei)  or  for  ever  ,  by  an  aft  of  tne  Legifl-iturc.  S/j;. 
7  Geo,  I,  e.  zii.  But  it  was  an  unconltiiutional  prohi- 
bition, which  was  grounded  on  an  ordinance  of  the 
Houfe  of  LorJt,  and  inferted  in  the  AV«^*s  writs,  for  the 
Parliaments  holdso  at  Cove/ttrf,  6  Hearj  4,  that  no 
apprentice  or  other  man  of  the  law  thoald  be  dented  a 
knight  of  the  (birc  therein.  4  Inji.  10,  +ii  :  Frjive't  Plea 
ftir  LorJj  379:  2  If'liu/ctie  359,36s :  J'rjnvtta^  Ufi.  13, 
In  rc'.urn  for  which  our  law  books  and  hillonaiis  have 
branded  this  Parliament  with  the  ninie  of  Parliamt/ttum  fx- 
i^ultim,  or  the  lack-learning  Paili.-iment.  And  Sir  £.  Ceit 
obferveSi  with  fome  fpleen,  that  there  was  never  a  good' 
law  made  thereat.  lPaI/:nih.  A,  Z>.  1405  :  4  Itfi.  48. 
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It  is  faid  by  fome  writers,  tliat  in  ancient  times  the 
King  h3[h  nominated  the  very  pcrCons  to  be  re- 
torncJ.  and  did  not  leave  it  to  the  etc<ttion  of  (he  peo- 
pie;  fiir  whicii  an  iollance  is  given  in  the  45th  year  of 
Ill,  And  among  the  Parliament  wnti  14  £/f.=.  there 
appears  to  be  an  appointment  and  return  at  burgelTcs 
by  the  Lor.i  of  a  town,  i^c.  But  ihcfc  arc  fmgle  in- 
IUncc»  in  tlieir  kind.  Di£/. 

3.  Thi:  Mcthui)  of  proceeding  in  EU^iiens'n  regu- 
lated, frvni  6rll  to  Ult,  by  th.;  Ia\v  of  Parliament,  and  a 
viJt  varifiy  oi  ftaiutcs  ;  the  ertcil  of  which  is  given  in 
the  enUiing  coiuiins,  the  provifions  of  the  fcicnl  lla* 
tutci  bciii^  blended  together.  'i*hc  following  are  the 
(Uiutcs  un  which  this  abridgment  i»  founded,  c*/z.  Siais. 
7^.4.^.15:  aH.t.e.j:  z^H.e.c.t^:  zff.i^'AJ. 
Jf.  I.  c.  7.:  5  £^6  A/,  f.  zo  :  7  n^.  3.  f.  4  :  7 

UK  ^.ec.  J, 1^1  xot^  M  ^.  y  e.7:  iziri}/^.  3. 

10:  6  Ann,  f.  23  :  9  Ann.  5  :  10  Ann.  c.  19.  33  : 
2  Gto.  z.  c.  24  :  S  GV?.  2.  c.  30  :  18  Gto.  2.  <.  18  :  19 
0V«.  2.  2S  :  10  0V<}.  3.  r.  16  :  1 1  Geo.  3.  t.  43  :  2a 
Gte».  J.  (-.  52  :  and  feveral  others,  which  arc  occa£onaIly 
particularized. 

In  cafu  of  a  new  Parliament,  as  foon  as  it  is  fum- 
moncd  by  the  King,  the  Lord  Chancellor  fends  his  v^ar■ 
rant  to  the  Clerk  ot  the  Croivn  in  Chancery  ;  who  there- 
upon iffucs  out  writs  to  ihc  Sheriff  of  every  county,  for 
the  cle^on  of  all  the  members  10  fervc  for  that  county, 
and  every  city  and  borough  therein. 

If  a  v.icancy  happens  by  the  death,  l^c.  of  any  mem- 
ber during  the  fit'.iag  of  P.irliamcnt,  the  Speaker  may, 
by  order  of  the  Ifoufc.  fend  his  warrant  to  the  Clerk  of 
the  Crown  ;  who  thereupon  proceeds  as  in  other  cafes 
where  the  warrant  is  feni  by  the  Lord  Ch:incc!lor.  And 
with  rcg.^rd  to  a  vacancy  happening  by  deatii  or  peer- 
age during  the  prorogation  or  recels  of  Parliament,  the 
Jlai.  z\Geo.  ^.  Ji.  2.  f.  26,  which  repeats  the  former 
flatutes  upon  thi&  fubjeC),  provides,  that  if,  during  any 
reccfs,  any  two  members  give  notice  to  the  Speaker,  by 
a  certificate  under  their  h-mds,  th.it  there  is  a  vacancy 
by  death,  or  tliat  a  writ  of  fummons  has  iiTued  under 
the  great  feal,  to  call  up  any  member  to  the  Houfe  of 
Lords,  the  Speaker  fliall  forthwith  give  notice  of  it  to 
be  infertcd  in  the  Gaz^ru ;  and  at  the  end  of  fourteen 
days  after  fuch  infertion  he  lhall  iiTuc  his  warrant  to  the 
Clerk  of  tSe  Crown,  commanding  him  to  make  out  a 
new  writ  for  the  election  of  another  n:cmber ;  but  this 
ftall  not  extend  to  any  cafe  where  there  is  a  petition  de- 
pending for  fuch  vacant  feat  ;  cir  where  the  writ,  for  ihe 
election  of  the  member  fo  vacating,  had  nnt  been  re- 
lumed fifteen  days  before  live  end  uf  the  latl  filling  of 
the  Houfe;  or  where  the  rcw  writ  cannot  ilToe  before 
the  next  meeting  of  iht  ll'tufe  for  the  difpaich  of  bu- 
fmcft.    And  to  prevent  any  imp cdiment  in  liic  exe- 
cution of  this  aft,  by  the  Speaker's  abfcncc  from  the 
kingdom,  or  by  the  vacancy  of  hii  feat,  at  the  hcpn-  | 
ning  of  every  Parliament  he  (Itall  appoint  any  number  J 
of  members  from  three  to  fcven  incUifive,  and  fhalt  pub*  I 
lifh  the  appointment  in  the  G;:zftre;  thefe members inihc  ' 
ahfencc  of  (he  Speaker  lhall  have  tnc  fame  authority  as  I 
is  given  to  him  by  the  llatute ;  thcf'c  arc  the  only  cafes  \ 
prnviticd  for  by  i.Cl  of  Parliament ;  tor  imy  other  fpccic*  i 
of  vacaricy,  (hetcfore,no  will  canitTuc  during  a  rccefs  of 
J'arliament. 

V01..H. 


Within  three  days,  ^or  in  the  Cinqac-Poiu  t*iihm  fix 
days  /ffti.  10  is"  1 1  /f.  3.  f.  7,)  after  the  receipt  of  ibi» 
Will  viK  of  Chancery,  the  Slieriff  is  to  fend  his  precept, 
under  his  leal,  to  the  piopcr  returning  oiiiccr*  of  the 
cities  atid  boroughs,  comtnandirg  ihcnj  to  cicil  ti»-ir 
nieoibers ;  and  tliOlc  returning  cliictrtare  to  prcccri 
to  ckclion  within  tight  days  from  iitc  receipt  of  the  pre- 
cept, giving  four  days'  notice  ot  the  fame  ;  and  to  return 
the  pcrfcnschGfen,  together  with  ihcprcccpi,  to  the  She- 
ri*r.  In  the  borough  of  AVic  Sixrriam  in  ^i>J^'fx\  ubcrc- 
in  certain  freeholders  of  the  county  are  int7itcd  to  vote 
by  y.W.  II  (;«.  3.  f.  55,  the  clcdion  mull  be  within 
twelve  day>,  wiih  eight  dayi'  notice  of  tlie  fame. 

Butelcftionsof  Knightsof  the  Shire  muft  be  proceeded 
to  by  the  Sheriff}  themlclves  in  pctfun;  and,  according 
to  former  law^,  at  the  next  county  Court  after  the  deli- 
very of  the  writ,  to  be  holden  at  the  mofl  ufu.il  place  tit 
the  county.  It  the  county  Court  fell  upon  ittc  day  ol'' 
delivering  the  writ,  or  within  fix  day*  atier,  the  Snerift' 
niij;tit  hjvc  adjourned  the  Court,  and  tlcition,  to  lome 
otficr  convenient  lime,  not  lunger  than  fixteen  days,  nor 
tbortcr  than  ten  ;  but  he  camot  alter  the  pL-tce  without 
theconfcnt  of  all  the  candidates.  Now.  bv  y?ar.  2; 
Gfo.  3.  c.  84,  it  is  enacted,  that  the  Sheriff  having  in- 
dorfcd  on  the  back  of  the  writ  the  day  on  which  he  re- 
ceived it,  flij.ll,  w  ithin  two  days  after  the  receipt  thereof, 
caufe  proclamation  to  be  made,  at  the  place  where  the 
cofuing  cleflion  ought  by  law  to  be  held,  of  a  /ftaei 
Cmtmy-Ceurt,  to  bc  there  held  for  the  purpofe  t;i  luclx 
election  only  ;  on  any  day,  Su^Jay  excepted,  cot  later 
from  the  day  of  miking  fuch  proclamation  than  th© 
fixtecnth  day,  nor  fooncr  than  tlie  tenth;  and  that  he 
fhall  proceed  on  fuch  elcAion,  at  fuch  fpecial  County- 
Court,  in  the  fame  manner  as  if  the  f;;id  election  had 
been  held  at  a  County.  Court,  or  at  .in  adjourned  Ctiunty- 
Court,  accoroiog  to  the  ft  rmer  laws.  And  by  Jiat.  33 
Geo.  3.  t,  64,  all  notices  of  the  time  and  place  of  elec- 
tion of  members  of  Parliament  Iball  be  publicly  given, 
at  the  ufual  place,  between  eight  in  the  morning  and 
four  in  the  afternoon,  ftomO^ietrr  25th  to  March  25th; 
and,  during  the  other  half  year,  between  eight  in  tJic 
morning  and  fix  in  the  afternoon. 

And  as  it  is  efTential  10  the  very  being  of  Parliament, 
that  eleaions  (hould  bc  abfolutely  free,  alt  undue  ir.flu- 
cncc  whates'cr  upon  the  electors  is  illegal,  and  ftrongly 
prohibited.  As  foon,  therefore,  as  the  time  and  place  of 
ek-rtion  within  counties,  or  boroughs,  arc  fixed,  ail  fol- 
dieri  quartered  in  the  plac:  arc  10  remove,  at  Icart  one 
day  before  the  eleflion,  to  the  diftance  of  c<vo  miles  or 
more,  and  not  to  return  till  one  day  after  the  poll  \\ 
ended,  except  in  the  liberty  of  if'tJItaitJJir,  or  other  rcfi- 
dence  of  the  Royal  Family,  in  rcfpeil  of  his  Mftjelly's 
giiirds,  and  in  fortihcd  places ;  jlat.  S  Gto.  z.  c.  30.  ^  3. 
KtolJ  likewife  have  licen  freqwcnily  deierminrd  to  make 
an  election  loid.  fiy  vote  alfo  of  ilic  Hou(f  of  Com- 
mons no  Lord  of  Piirliamcnt,  or  Lord  Lieutenant  of  a 
County,  hath  any  right  to  interfere  in  the  cleilion  of 
Commorers  ;  and,  by  Aatme,  the  Lcrd  Warden  of  the 
Cmque-Pmts  fhall  not  reccnimend  any  members  there. 
It  any  officer  of  the  excifc,  cultoms,  llamp>,  or  certain 
oiher  branches  of  t'tic  revenue,  prclume  to  intermeddle 
in  elrfliuns,  by  perfoading  any  voter,  or  dilTjading 
him, be  forfeits  ico/.  and  is  difabled  ig  held  any  odice. 

3  1^  CcRfiilcRtly 
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Confi;lfntly  with  ihe  fame  principle  alfo,  it  has  been  ile- 
ctJ^dj  that  a  wager  between  iwo  debtors,  upon  the  die- 
ccis  of  ttlcir  rcipcdive  candidates*  u  illegal  and  void  ; 
for  were  it  permitted,  it  would  manifeHI)'  corrupt  the 
freedum  of  clciVons.  l  Term  Rtp.  55. 

Imlecd,  however  the  cle^^ors  ot  one  branch  of  the 
Legiilaturenuybsrccored  fram  any  undue  influence  from 
either  of  the  other  two*  and  trom  all  external  violence 
an  j  computfion ;  the  grcaicrt  danger  iiihat,  in wUicb  ciiem- 
fclvci  co-operate,  by  the  infamom  praftice  o(  bribery 
■r.d  corriipiinn;  to  preircni  v^'hicii  it  is  cm^.rf^  t'l.iE  ro 
Candidate  lhall,  aftsr  the  date  (ufually  c:il 
the  wnti  J  or  after  the  ordering  of  the 
after  the  figning  of  the  warrant  of  the  \^  ...  ;  r 
iiTuing  the  wri:s,  [Sin.  165  ;)  or  after  any  vacancy  ;  give 
sny  money  or  fntertaiumnt  to  hir  elefVors*  or  pronitfc  to 
give  any,  either  to  particular  pcrfcnj,  or  to  the  pUcc  in 
general,  in  ordtr  10  his  being  elecUd,  on  pain  ol  being 
incapable  to  fcrvc  for  t!iat  pUce  in  Parliament;  that 
35.  incapable  of  fcrvir^g  upon  chat  election.  Tliis  ii 
provided  by  fiat.  7  H\  3.  c.  4,  commonly  called  the 
Treating- Ail  [  and  it  has  been  decided  by  a  committee, 
according  to  the  plain  and  obvtoui  meaning  of  the 
words  of  the  ftatme,  that  treating  vacaies  the  clctflion 
onty  ;  and  that  the  candidate  is  no  way  ditqualifted  from 
being  re-ele^cd.  and  fttiing  upon  a  fecond  return. 
3  LnJ.  455.  It  haj  been  fuppofcd,  that  the  piymcnt  of 
travelling  expences,  and  a  ccmpenTation  fur  lofs  of  time, 
were  not  treating,  or  bribery,  within  this  or  any  other 
ftaiute  ;  and  a  bill  paffcd  the  Houfe  of  Commons  to  fub- 
jeft  fuch  cafe  to  the  penakies  impofed  by  JIm.  2  Gfo.  2. 

24,  upon  perfons  guilty  of  bribery.  Bui  tliis  bill  ivai 
rejeiicd  in  the  Houfe  of  l^rds  by  the  oppofiiion  of 
Lord  Mani/fU,  who  lUcnuourty  iiiainiained  that  the  bill 
was  fupcrfluous ;  that  fuch  conduil  by  the  Uws  in  being 
wa>  clearly  illegal ;  and  fubje^,  in  a  Court  of  law,  to  tlic 
penalty  of  bribery.  zLuJ.tyy, 

To  guard  againll  (lill  more  grofs  and  iligrant  afts  of 
bribery,  it  is  enaflcd  by  Jia:.  z  Gfo.  2.  e.  24.  explained 
2.nd  enlarged  by  ^a:s.  gG<-o.  2.  r.  38:  i6Gm,  3.^.11, 
that  if  any  money,  gift,  office,  employment,  or  reward, 
be  given,  or  promifed  to  be  given,  to  any  voter,  at  any 
time,  in  order  to  influence  dim  to  give  or  withhold  his 
vote,  ai  well  he  that  takes  as  he  that  oiicrs  fuch  a  bribe, 
forfeits  jooA  and  is  for  ever  difablcd  from  voting  and 
holding  any  ofice  in  any  corporation;  unlcfs,  before 
coaviAIon.  he  will  difcovcr  fome  other  ofFcndcr  of  the 
fame  kind,  and  then  he  is  indemnified  for  his  own  ofience. 
Bjt  thefe  flaiutes  do  not  create  any  incapacity  of  fitting 
i  1  tnc  Houfe ;  that  depends  iolely  upon  the  Treating- Ad 
already  mcn:ioned. 

It  has  been  held,  that  it  is  bribery  if  a  Candidate 
gives  an  dcikor  money  to  vote  for  him,  though  he  after- 
wards votes  for  another.  3  ^irrr.  1255*  And  ihcie  can 
be  no  doubt  but  it  would  alfa  be  bribery  in  the  voter ; 
for  the  words  of  tlie  ihsuy;  clearly  m*i;e  the  oflciKc 
mutual.  And  it  has  been  decided,  that  fuch  voic  will 
r;ot  be  available  10  the  perfon  to  wnom  it  may  after- 
wards be  given  grj,tuitoully  ;  though  the  propriciy  of 
tnis  dcciCon  has  been  queHloned  hy  refpc^able  au- 
thority. zDe^i-  4;6.  An  :ntlai;ce  is  given  in  4  Dtng. 
;6\  of  an  lium  in  whith  twcn*y  1*0  penalties,  to  tnc 
axvijaiofiijooc'.wctc  recovered agalad  one dcfcr.^Iaat. 
+ 


Betides  the  penalties,  thus  imrofcd  by  the  ^i.latare, 
bribery  is  a  crime  at  Common  i.aiv,  and  punithable  by 
ind'^men^or  information  :  though  the  Court  of  Kiiig'j 
Rsnch  wiU  not  :    ■  .-.nt  an  information 

ttitnin  two  yea  :ch  in  aftion  may 

be  brought  for  i   l.c  itatute.  3  Burr. 

'33S>  '559*  B'^^  tiiia  luk-  docA  not  asfcft  a  prolecution 
by  indi^mcnt,  or  information  by  the  Attorney  General  ; 
.  who  in  one  cax  was  ordered  by  the  Houfe  to  profe* 
cuie  two  pcrfobs  who  had  procured  themfelvcs  to  be  re- 
turned by  bribery.  I'hey  were  convicted  and  fen- 
leiiced  by  the  Court  of  King's  Bcrch  to  pay  each  a 
bnc  of  toco  marks,  and  to  be  imprifoned  Ax  months, 
4  ^flflj  29a. 

Uiiitue  iniluence  being  thus  cnt!eavoured  to  be  effec- 
tually guarded  agsinA,  the  eleflion  is  to  be  proceeded 
to,  on  the  day  appointed;  ..^e  Sheriff  or  other  re- 
tLiining  oiHccr  fiiu  tjking  an  oath  againft  bribery,  and 
for  the  due  execution  of  nis  citicc.  The  Candidates, 
likcwife,  if  required,  nii:ll  fwear  to  their  qualification,  or 
their  cicwtbn  0iii|  be  void  ;  and  the  electors  in  counties  to 
theirs  ;  and  the  elcAors  both  in  counties  and  boroughs 
arc  xlfo  compellable  to  take  the  O^ths  of  Allegiance  and 
Supremacy,  the  Oaih  of  Abjuration,  and  that  againil 
bribery  and  corruption.  And  it  might  nocbeamifs,  fay» 
Biaei/foru,  it'  the  Candidates  were  bound  to  take  the  latter 
oath,  as  wcM  as  the  former;  which,  in  all  probability, 
would  be  much  more  cft'edual,  than  adminillcring  it  only 
to  the  eledors. 

By  JiM.  34  G«.  3.  c.  73,  in  order  to  expedite  the 
bulinels  a:  cle^iont,  the  returning  officers  arc  enabled, 
on  rcqucft.  of  t.ic  Candidates,  to  appoint  perfons  10  admi- 
niller  to  voters  the  Oaths  of  Allegiance,  Supremacy, 
tiie  Declaniion  of  Fidelity,  the  Oath  of  Abjuration,  and 
the  declaration  or  affirmation  of  the  effc£l  thereof*  /«- 
i/ttMjlj  to  tif:r  (eming  lo  'i^ait ;  and  to  grant  the  voters 
certificates  of  their  having  taken  the  fald  Oaths;  withouc 
which  certincate  the  voters  lliall  not  be  pcripitced  to 
vote,  if  they  arc  required  to  take  the  Oaths. 

By  fiat,  2;  G«.  3.  r.  84,  all  cleaori  for  cities  and 
boroughs  fhall  fwear  to  their  name,  additina,  or  profef- 
fion,  and  place  of  abode  ;  and  alfo,  like  freeholders  in 
counties,  ihit  they  believe  they  arc  of  the  age  of  twen- 
ty-one, and  that  they  have  not  been  polled  before,  ac 
that  eleftion.  And  by  the  fame  iUtutc  it  is  cnaAcd> 
that  if  a  poll  is  demanded  at  any  elcdioo  for  any  county 
or  place  in  EngUnti  or  //V«,  it  ihall  commence  either  that 
d?.y,  or  at  the  farthcft  upon  the  next,  and  lhall  be  coo- 
linucd  from  day  to  day  [Suniia}i  excepted)  until  it  be 
fmiihcd  ;  and  that  it  (hall  be  kept  open  fcvcn  hours  at 
the  Icafl.  each  day,  between  eight  in  the  morning  and 
eight  at  ijigiit.  But  rtiould  it  be  continued  to  the  ijtli 
day,  then  the  returning  otricer  lhall  clofe  the  poll  ct  or 
before  ihrre  o'clock  in  the  afternoon,  and  fliall  imme- 
diately, or  on  the  next  day,  publicly  declare  the  names 
of  the  pcrfoni  who  have  a  majority  of  votes ;  and  he 
lhall  forthwith  make  a  return  accordingly,  unlcfs  a  fcru- 
tiny  is  demanded  by  any  Candidate,  or  by  two  or  raoro 
of  the  elciUrj,  and  he  flull  deem  it  nccclTary  to  gran: 
the  fame;  in  which  cafe  it  Qtall  be  lawful  tor  him  to 
proceed  thereupon  ;  but  fo  as  that,  in  aM  tares  of  a  ge- 
neral elcdion,  (i'.  e.  on  the  calling  a  new  l^jrliamcnt,)  if 
he  has  the  return  of  the  writ  he  lhall  caufc  a  return  of 

the 
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the  mcmberi  to  be  fifed  in  Ac  Crown-office  on  or  before 
the  day  on  which  the  writ  is  returnable  :  If  he  is  a  re- 
turning officer  arting  under  a  prcccpt»  he  fliall  make  a 
return  of  the  members  at  lead  fix  days  before  the  day  of 
the  return  of  the  writ.  But  if  it  is  not  a  general  elcilion, 
tlien.in  caCcofafcrntiny.a  rctumof  the  member  Oiall  be 
made  within  thirty  days  after  the  dofc  of  the  poll ;  upon 
a  fcrutiny  the  rctumirg  ofiiccr  cannot  compel  any  v\itr.efs 
to  be  fw-orn,  though  the  Itaiute  gives  him  power  to  ad- 
nitnitler  an  oath  to  thofc  who  content  to  take  it. 

The  clcflion  being  clofcd,  the  reluming  officer  in  bo- 
roughs returns  his  precept,  toiheSherift";  with  the  name* 
of  the  pcrfons  clcded  by  the  majority  :  and  the  Sheriff 
returns  the  whole,  together  with  thc^vrit  for  the  county, 
and  the  names  of  the  K'lights  elcdcd  thereupon,  to  the 
Clerk  of  the  Crown  in  Chancery,  before  the  day  of 
meeting,  if  it  be  a  new  Parliament;  or  within  fourteen 
days  alter  the  eledion,  if  it  be  an  occafional  vacancy ;  and 
this  under  penalty  of  500/.  If  the  iJhcrl/F  docs  not  re- 
turn fuch  Knights  only  ai  are  duly  elcfted,  he  forfeits,  by 
the  old  ftatutes  of  Htn.  V  I.  icc/.  and  the  returning  offi- 
cer in  boroughs,  for  a  like  f.ilfc  return,  ^0/.  and  they  arc 
belides  liable  to  an  aftion,  in  which  double  damages  fhall 
be  recovered,  by  the  latter  flatutcs  of  King  H'tUtam  : 
and  jny  perfon  bribing  the  returning  officer  fiiatl  a!fo 
forfeit  %ocl. ;  but  the  members  returned  by  him  are  the 
fitting  members,  until  upon  petition  the  return  fhall  be 
adjudged  to  be  falfc  and  illegal. 

It  haibeen  adjudged  anjiat.  23  //.  6.  c.  7,  that  though, 
according  to  the  llatute,  no  cledion  fhould  be  made  of 
any  Knight  of  the  Shire,  but  between  eight  and  eleven 
of  the  clock  in  the  forenoon;  if  the  eledion  be  began 
within  that  time,  and  cannot  be  determined  in  thofe 
hours,  it  may  be  made  after.  And  if  any  cleftors 
give  their  voices  before  the  precept  for  clcdion  is  read 
and  publilhed,  it  will  be  of  no  force  ;  for  after  the  pre- 
cept 'x%  thus  read,  iSc.  they  may  alter  their  voico  and 
make  a  new  clci^tion.  4  InJI.  48,  49. 

By  /lot.  to  j^nn.  c.  23,  it  is  cnaded.that  the  rctarn- 
ing  officer,  uitUin  twenty  days  after  the  etefiion,  is  to 
deliver  over  to  the  clerk  of  the  pracc,  all  the  poll  books 
on  oath  made  before  two  jufUces ;  to  be  prcfcrvcd  among 
the  records  of  the  fcffion.-.  of  the  peace,  or. 

fiy  the yia/,  y  (s  S  W,  3.  c  7,  which  gives  the  adion 
for  double  damages  in  cafe  of  a  falfc  retiirn,  RlIy:.^Y 
returns,  wilfully  made,  arc  declared  to  b«  illegal :  and 
over  and  above  the  rem<-*d>'  which  the  party  grieved 
ha»,  by  aclion  under  ihii  Ibituie,  the  returnmg  otficer  or 
other  per(on  oHcpdiog,  is  puniHiablc  by  the  Houfc  ; 
which  in  (uch  cafes  )ia?  generally  committed  him  to 
cnftody,  and  fomotimes  to  Ner.v^ate,  And  t^c  accept- 
log  and  returning  of  indcniorei  of  return,  not  figned 
by  the  proper  returning  olliccr  in  S€M'tt:d,  has  b^en  held 
a.  falfc  return,  and  the  Ijader-Sheriff  emending  com- 
mitted. Sim.  iHi,  t. 

And  in  order  to  prevent  the  evil  of  d^utU  retnmtt  it 
was  by  itic  fame  Jhi*  7  8  ;r.  3.  7,  enadcd,  that  if 
the  returning  officer  return  more  perlcns  than  arc  re- 
quired to  be  chofcn  by  the  writ  or  precept,  the  fame 
remedy  may  be  had  by  the  party  grieved,  as  in  csfe  of 
a  falle  return.  And  by  §  10  01  the  Jfat.  25  C*.  5. 
I  8,v,  it  is  provided,  that  if  ns  rriiim  0ial!  be  made  10  a 
general  writ  on  or  before  the  return  day,  or  upon  a  new 
writ  within  fifiy-two  days  after  the  ttjfe,  or  if  a  fpecial 
te:urri  hi  roitde>  ibc  party  grieved  may  petition  the 


Houfe  againft  the  fame;  and  a  committee  (hall  deter- 
mine whether  any  and  which  of  the  perfons  named  in 
fuch  petition  ought  to  have  been  returned,  or  whether  a 
new  writ  ought  to  iffuc;  and  the  Koufc  Ihall  give  the 
neceflary  orders.  And  for  any  oficnce  againll  this  l!a- 
tute,  the  returning  officer  is  made  liable  to  a  profecution 
by  information  or  indidmcnt.  And  if  any  returning 
officer  (hall  wilfully  delay,  ncgled,  or  rcfufe  duly  (o 
return  a  pcrfon  ctcfted,  fuch  perfon,  on  the  detcrmi* 
nation  of  a  committee  in  his  favour,  may  fuc  the  retorn* 
ing  officer,  and  recover  double  damages.  flat.  25 
Geo.  3.  c.  34.      II,  14. 

Where  the  right  of  eleflion  is  doubtful,  and  confe- 
quently  it  is  uncertain  what  Candidates  are  duly  clewed, 
the  returning  officer  may,  and  for  his  owrn  fafety  ought 
xo,  make  a  tio-jbU  rfinf  it.  But  this  muH  be  done  upon 
the  returning  officer  S  oA'n  judgment,  not  upon  the  agree- 
ment of  the  parties.  If  two  or  more  (ets  of  el^or* 
make  each  a  return  of  a  ditfcrect  member,  (which  if 
called  a  Dauhle  Elt.^iitt^  that  return,  only  which  the 
returning  officct,  to  whom  tlie  Sheriff  's  precept  was 
directed, has  iigned  and  fcated,  is  good.  And  tf-.c  mem- 
bers by  him  returned  (hall  fit,  uatit  difplaced  on  peti- 
tion. i>Vm.  [84. 

Where  a  falfc  return,  or  a  double  return,  is  made, it  may 
be  amended  at  the  bar  of  ;hc  Houfc.  The  former  either 
by  taking  the  return  off  the  file,  if  made  by  an  illegal 
returning  officer,  and  annexing  to  the  writ  the  real  re- 
turn delivered  by  the  legal  officer  to  the  Clerk  of  the 
Crown.  Where  the  Chrillian  name  of  the  party  re- 
turned is  mil^aken,  it  may  he  re^iiied ;  fometimcs  the 
amendment  is  made  by  erafure  of  the  endorfemcnt  of 
tlic  wrong  name,  and  every  thing  bclongirg  to  it,  attd 
by  a  fublHtuuon  of  the  right  n^me.  Formerly  rite  re- 
turning officer  himfclf  ufed  to  amend  the  return;  but 
now  it  ii  ufuaUy  done  by  the  Clerk  of  the  Crown.  The 
double  return  is  amended  by  taking  one  off  the  iile. 
When  the  return  is  made,  in  order  to  preferve  it  free 
from  difpute,  the  Cicrk  of  the  Crown  is  diretfled  to  enter 
it,  whether  a  Cngtc  or  a  double  return,  in  a  book  to  be 
kept  for  that  purpofe  in  his  office,  within  fix  days  after 
the  return ;  aiid  no  amendment  or  alteration  mufl  be 
made,  by  him  or  his  deputy,  or  other,  of  tlic  return, 
except  by  order  of  the  Houfc ;  and  fuch  book,  or  a 
copy  thereof,  is  direflcd  to  be  fufficient  evidence  of  the 
'  return,  in  any  aAion  to  be  brought  upon  that  tlatutc  ; 
and  for  any  default  or  omiffion  in  fuch  particulars,  or 
fur  ci-rtilying  any  perlbn  reti<rned  who  was  not  r-.*tJcned, 
the  Clerk  of  the  Crown  is  liable  to  a  penalty  of  500/. 
to  the  party  grieved,  and  forfeiture  .T  his  cffijc.  Stat, 
;  U  /f.  3.  7  ;  made  perpetual  by  fiat.  12  Anm* 
fi.  I.  f.  15. 

in  doable  returns,  it  has  been  formerly  a  general 
'  pradice  in  t.ie  lloufe  of  Commons,  that  neither  one  nor 

the  other  ffiould  fit  in  the  Houfc  until  it  be  decided.  In 
■  the  year  164c,  two  rcturns'werc  made  for  Crea:  Mfirlow, 
I  and  irt  both  indentures  one  pcrfon  was  returned,  and  he 
j  was  admitted  to  fit,  but  the  others  ordered  to  withdraw 
I  until  the  qucHioQ  was  dvtcfmined.  And  in  the  fame 
<  year,  it  was  ordered,  that  where  fome  arc  returned  by 

the  Sherift',  or  fuch  other  officer  as  by  law  barh  power 
]  to  rr*turn,  and  others  returned  by  private  hand.* ;  in 

fuch  cnle,  thof;  returned  by  the  ShcrliF,  or  other  officer, 

(liall  Qi  untjl  the  clcflion  is  qiifficd  by  the  Houfci- 
'  Ofi«r>J/r.  16.JO.  If  one  he  duly  ticked,  and  the  ^hcriffV 
3  ii  a  i^'t. 
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L'\'.  return  a'Wther,  the  return  muft  be  refftrnied  and 
aincndcil ;  ao^  he  who  h  July  cleilcd  is  to  be  lafcricd, 
iiir  the  rlcvUon  U  the  foundatioiif  and  not  the  return. 
4  /«//.  J 9. 

DsuhU  nturii  are  to  be  dcicrmmed  before  iishp!e  flu- 
f.'tn. ;  an4  the  return  immediately  annexed  to  Uic  writ 
mull  betinl  hcirJ.  Sua-  i^4»  a. 

latnadion«Jt/i-//-rj/^,  the  p!aintiffdccl»red,th3the\wi 
ilulvcleftfJ  a  oienibcr  of  ParUameiit  for  fuch  a  borough, 
and  that  the  dcftridam  rctumcd  t*o  other  perfcns  ;  nnd  t 
that  he  pciiiioncd  lii?  lUai:  of  Coroniciif,  and  was  iid-  | 
judged  to  be  duly  elccVd,  and  hi>  r.airc  ordered  to  be  j 
ioleitcd  iu  the  roll,  and  the  oaine  of  ihc  cihcr  to  be  , 
r.T/.ed  out :  the  plaintiff  had  a  vcrdiil ;  but  tt  w.a  r*J- 
jodgcd,  in  arrcil  of  judgment,  l>^at  thi*  dccUrit:oa 
not  fouuJcd  on  the  /?.;.*.  7  ^  8  /F.  3.  c.  7,  bocJul'e  that 
(1  itmc  r  '  ' waa  noiic  bt Turc  ;  j 

il.crcK'  .able  to  it,  which  not  i 

being  0   12  Sali.  504.  The 

Court  wit!  noi  nuJ^ii.-  *»  -in  a^i.^j.!  upon  a  double  return, 
unlit  it  14  determined  in  Parliament,  iar/iu.  SS.  And  il 
hach  been  ho!den,  th^a  for  a  double  return,  no  aflion  lay. 
before  the  lUtute  7^3  If^.  3.  c.  7,  bccaufc  it  i>  the 
ooiy  method  the  Sheriff  had  to  fccure  himfelf ;  and 
when  ihe  right  was  decided  in  Parliann*nt,  then  one  in- 
deiituie  \'^-\>  taken  o!r"  the  file,  fo  that  it  ii  not  then  a 
double  rtiurn  ;  neither  can  ihc  party  have  an  aflion  for 
X,  falfe  return,  for  the  matter  mar  be  dct:rnuncd  in  the 
Houfe  whether  true  or  falfe ;  and  if  fo,  there  will  be  an 
inconvenience  in  contrary  rcfolutions,  if  they  ihoutd 
dcteiniinc  one  way.  and  the  Courts  at  law  another;  but 
afur  adill'oluiion  the  aftion  may  lie  for  a  falic  return. 
Cor  then  the  right  cannot  be  detcrtnincd  in  rarliamcnt. 
z  Sali.  501. 

A  double  return  ii  the  fame  at  a  filfe  return,  a!  to 
ailion  on  the  cafs ;  in  bo:h  it  ti  grounded  on  the  falfiiy  ; 
but  there  is  another  rcafon  why  this  action  will  not  lie  1 
for  a  double  return,  'vIz.  becaufe  the-  law  doth  not  take 
notice  of  fuch  a  return;  it  is  only  allotted  by  the  ufagc 
of  Parliamcrr,  and  in  cafei  wherein  the  piopcr  officer 
cannot  dctcrtnine  who  i»  chofcn ;  therefore,  when  he 
duobts,  he  makes  a  double  return,  and  fuhmits  the 
choice  to  the  deterniination  of  the  Houfe  of  Commons  ; 
arid  if  that  Koufc  admits  fuch  returns,  and  make  deter- 
mmations  on  ihcm,  it  uill  be  hard  for  the  law  to  fub- 
jcft  a  roan  to  an  aJlion  only  for  fubmittir.g  a  faft  to  be 
determined  by  a  Court,  which  hath  a  proper  jurifdifBon 
CO  determine  it.  2  Lev.  114. 

A  Member  cleilcd  and  returned  ftT  fcveral  placci,  is 
to  make  his  choice  for  which  place  be  will  fcrve ;  and 
if  he  dots  not,  by  the  lime  which  the  Houfe  fliall  ap- 
point,  the  Houfe'  may  determine  for  what  place  he 
ihall  continue  a  member,  and  writs  lhall  go  out  for  the 
oilier  place.  .  «  , 

An  aftion  on  the  cafe  lies,  by  a  borgefs  agamft  the  re- 
turning officer  of  a  borough,  for  rcfuling  his  vote  at  an 
elcftion  to  fcrve  formcmbrrs  in  Parliament.  This  was 
decided  in  an  af;ion  brought  by  one  M-hy^  a  borgefs  of 
Atltjhury^  againll  IVhitt  is'  a!.  conlUblci  of  the  faid 
borough,  for  icfutir.gto  receive  the  plaintiff's  vote  in  the 
elciliunof amcmberuf  Parliament ;  the  plaitititf  had  avcr- 
difl,  wiih  5/.  damages ;  but  the  judgment  was  arreftcd  by 
the  opinion  of  three  Judges,  lix.  that  the  aftion  is  not 
maintainable,  bccaufc  the  conftables  afted  as  judges,  and 
Ihc ;jat  receiving  the  pUiniiiT's  vote  iniaraaumfita injuria ; 


for  when  the  matter  coihcsberore  the  Houfe,  his  vote  will 

be  received  ;  that  the  right  ofelecling  mcmorrs  to  fcrve 
in  PaHiamcnc  is  to  be  decided  in  Parliament,  and  the 
plainiiti' in.iy  pcttiion  the  Houfe  for  that  purpofe  ;  and 
after  it  is  determined  there,  he  may  then  biing  hii 
a£lion  and  not  before.  H»lt  Chief  Juftice  (anna ;  Thai  the 
plaintiH''  h.-cd  a  rij^ht  to  vote  ;  a  fieehuldrr  has^  right  to 
vote  by  rcafoii  ol  nis  freehold  ;  and  it  is  a  real  right,  and 
the  value  of  his  freehold  was  not  material  till  the  ^at, 
8 6,  which  requires  it  iQht  ^k:s.  f>tr  enittim :  that 
as  it  U  rnfifif  hheri  ttnimemi  in  counties  ;  fo,  in  ancient 
bor;  .  S  ave  a  iii;ht  tt>  vote  raiimt burgegii ;  and 

ill  .  .'ratioiii,  it  is  tathKt  frtin<h.i/fv,  and  a 

pcr;^  -:.     ce,  veiled  m  t.ie whole  corporation,  but 

to  be  u.cU  by  uie  partictil^  members ;  that  thin  is  a  noble 
privilege,  wliich  entiiles  the  Subjcfl  to  a  (hare  in  the 
government  and  Icgifljturc;  and  that  if  the  plaintiiF 
hath  a  right,  he  muft  have  a  remedy  to  aiTert  that 
ri^hi,  for  want  of  right  and  want  of  remedy  i-.  the  fame 
thing:  ij..it  refufrng  to  take  the  plaintif}''s  vote  is  an 
injury,  and  every  injury  imports  a  damage;  and  that 
where  a  p.irliamentary  matter  comes  in,  incidentally,  to 
an  a^ion  of  ficpcrty  in  the  Iving'a  Court,  it  mull  be 
determined  there,  and  not  in  Parliament  ;  the  Parlia- 
ment cannot  judge  of  the  injury,  nor  give  damages  to 
the  plaintiff,  and  he  bath  no  remedy  by  way  of  peiition  : 
And,  according  to  this  opinion,  the  judgment  of  the 
other  three  judges  v^as  rcverfcd,  upon  a  writ  of  error 
brought  in  the  Houfe  of  Lords ;  who  ordered  that  the 
plaintiiF  fhould  recover  his  damages  alTtfred  by  the 
jury.  Sec  Bre,  P.  C.  and  alfo  1  Sttii.  19:6  Moaf.  45 : 
1;  SM.  17:  8  5/.  7W.  bg:  //c/r  5:4  :  LJ.Rajm.g^Hi 
Rtijm.  Err.  479. 

This  determination  occationcd  much  diAorbance  in 
both  lioufcs  of  Parliament ;  and  on  tr.e  ajih  uf  Jannaiy 
1704,  the  Houfe  of  Commoiu  refolved  itfclf  into  a  com- 
mittee  on  the  bulincfs  :  and,  after  a  very  long  and  ani- 
mati'd  debate,  came  to  five  rcfolutions ;  importing,  th.it 
the  Commons  of  Ea^Und,  in  Parliament  ah'cmbled,  bad 
the  fole  right  to  examine  and  determine  all  m  it  crs  re- 
nting to  the  tight  cf  clef^tion  of  their  own  members  ; 
and  that  the  right  was  net  determinable  ctfewherc. 
That  the  pratftice  of  dciernttning  itie  qua!ir.catioD3  of 
clcdors,  in  any  Court  of  law,  would  expofe  all  returning 
officers  to  a  multiplicity  of  vexatiou»  luits  and  infup- 
portable  cxp-ences  ;  and  lubjcfltheni  to  difiVrcul  and  in- 
dependent juiitd:dions,  as  wcil  as  to  inconfillcnt  deter- 
minations in  the  fame  cafe,  without  relief.  *I  hat  jilhhy 
was  guilty  of  a  breach  of  privilege,  as  were  all  perfons 
bringing  anions,  and  all  attornics,  folicitors,  counfcllors, 
and  iLvjcants  at  law,  foliciting,  profecuting,  or  pleading 
in  any  (aft  cf  lit  fftmt  naiurt.  Thefe  rcfolutions,  figned 
by  the  cicrk,  weic  fixed  upon  the  gate  of  H'efimmfitf' 
Hall*  The  Lords,  on  their  part,  palTcd  rcfolutions  in  fup- 
port  of  ihiir  juJgmcnt,  copies  of  which  and  the  cafe  it- 
felf  iverc  fcnt  by  the  Lord  Keeper  to  all  the  Sheriffs  of 
£M^/dW;  to  be  circulated  through  all  the  boroughs  of 
their  rtf^'cftive  counties.  Sec  Bro,  P.  C.  title  Aciisa* 
SmsUirx  iljl.  Eng.  L  I.  c.  S. 

Several  perfon>  were,  in  the  next  feffion,  committed  to 
AVujfl//,  under  a  warrant  ftgncd  by  Rtinrt  /I'm /ry.  Speaker 
of  the  Houfe  of  Commons,  for  profecuting  at^tions  at 
law  againft  ihccanltablesof  the  borough  of  jfj/r/^vr)-,  who 
refufed  to  take  their  votes  at  (he  eicctinn  of  members  of 
ParUamcntj  ^V.  in  contempt  ol  the  juiifdiclion  and  pri- 
vileges 
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vileges  of  the  tlouftf ;  and  thii  matter  being  returned 
by  h<theai  corfiuj  feverally,  and  the  feveral  perfons  de- 
fendants brought  into  Court»  counfil  moved  ihat  they 
niigbi  be  difchargrd;  fc.x  that  the  profccuiion  of  a  fuit 
at  law  could  be  no  unlawful  ail,  nnr  a  breach  of  tlie 
privilege  of  the  Houfc  ot  Commons  :  three  judges  were 
of  opinion,  that  the  Houfc  were  the  propiT  judges  of 
their  own  privilegrs  j  but //a// Chief  Jutlice  held,  that 
authority  of  the  Coomou  luas  drcumjcril/cj  by  ia-jj  ; 
aad  if  ihey  ihonld  excceJ  that  authority,  then  to  fay 
ihey  were  judges  of  their  own  privileges,  is  to  make 
iheir  privileges  to  be  what  they  Mould  have  them  to  be  ; 
and  that  if  they  fiiaiild  wroagiiiliy  imprifon,  there  could 
be  no  rcdrefs  ;  fo  that  the  Courts  ai  IVejim'snficr  could 
no:  execute  the  laws  upon  wliich  the  Ubcrtks  of  ihe 
iiubjctl  fubtift.  2  Salk,  503  :  See  ante  IV.  1  ;  V.  z. 

The  quelUon,  as  to  this  right  of  adion  againll  a  re- 
turning officer  for  rcfuling  a  vole,  ivas  intended  to  have 
been  decided  on  a  rjir-t  of  rrrer,  to  review  the  judgment 
of  the  Courc  oi  JC.  B.  in  rcfufing  the  habtai  corpus  ;  but 
wii  put  an  end  to  by  the  prorogation  oi  Parlianieiit ;  and 
tlic  determin.ition  in  Ajhby  and  White  has  never  fincc 
been  difputed.  Sec  SirMiett^s  Htji.cf  Eng.  I.  i.  e  S. 

The  queftion,  as  to  the  power  of  the  Houfc  of  Com- 
mons 10  ccmi:iit  for  a  contempt,  was  again  broughc 
before  the  Court  of  King's  Bench  in  the  Honourable 
vtf/i'.v.  Murray's  cafe.  I  fi'i//.  299  :  And  before  the  Court 
of  Common  Picas  in  the  cafe  of  JJra/s  Crcfiy.  3  IVilf. 
188  :  Black,  kip  754.  In  both  which  it  wasrul^d,  ac- 
cording to  the  decifion  in  SalkeUp  that  a  pcrf:m  com- 
mitted  by  the  Houfe  of  Commons  for  a  contempt,  can  ■ 
not  be  difcharged  by  a  Court  of  Common  Law.  Sec  this 
Diflionary,  title  ^^7//  II. 

The  form  and  manner  of  proceeding  upon  Pciiihni  to 
the  Houfe  of  Commons,  in  cafes  of  controverted  clcc- 
tiouSi  arc  now  regulated  hy  fiaiuic,  10  Oto.  3.  c.  16; 
(made  perpetual  by y/irr.  xajQcQ.y  r.  i  >  ;)  which  direfts 
the  methcKl  of  chcofing,  by  let,  a  fcleft  committee  of 
fikeen  members,  who  are  fworn  well  and  truly  to  try 
the  fame,  and  a  true  judgment  to  give  accoroing  to 
the  evidence. 

This  ft.itute  10  Gc9.  3.  e.  16,  is  bcft  known  by  the 
name  of  Grcat'tlff'i  Aft;  and  has  been  much  improved 
by  jiatj.  1 1  Geo.  3.  c  42  :  25  Geo,  3.  c.  %.y  :  28  Geo.  3. 
<'  j2:  32  Geo.  3.  I  :  36  Geo.  3.  c.  59.  Hy  thele  lla- 
tutes  any  pcrfrn  may  prefcnt  a  petition,  conipiairing 
of  an  undue  f  feflion  :  but  one  fubfcrtbcr  to  the  pciiiion 
mult  rnier  into  a  recogmzancc,  himfrlf  in  zed.  vvith  two 
fu.'eucs  in  ico/.  each,  to  appear  and  fupport  his  pcii- 
tioii :  and  thjn  the  Koufe  (liall  appoint  fo;nc  day,  be- 
yond fouiteen  days  after  the  commencement  of  the  fcf- 
fioo,  or  the  return  of  the  writ,  and  fhall  give  notice  to 
the  petitioners,  and  the  fitting  members,  attend  the 
bar  of  the  Houfe  on  th:ic  day  by  ihemfclvc?,  tlieir  coun- 
fcl  or  agents;  this  dav,  ho*vcvcr,  may  be  altered,  but 
notice  {'a7A\  be  given  of  the  new  day  appointed.  On  the 
day  fixed,  if  100  members  do  not  attend,  the  Houfe  (hall 
adjourn  from  day  to  day  ;  except  over  Sundays,  and  for 
any  number  of  days  over  Chrtjhaas  ticr-r  iFhit/t/fu/tty, 
and  Goci/ fri any :  and  on  fuch  day  rhc  Houfc  fliall  not 
proceed  to  any  other  bufmefs,  prj-vious  to  reading  the 
order  of  the  day  for  t.iking  the  petition  into  conlider- 
ation,  except  uvcaring  in  m;mbers;  receiving  reports 
from  committees;  amending  a  return;  attending  his 
MajcUy,  or  a  comminion,  in  the  Houfe  of  Loids;  re- 


ceiving meflages  from  the  Lords  ;  proceeding  in  the  pro- 
fecuiion  of  an  impeachment  before  that  Houfc;  or  pro- 
ceeding upon  the  order  of  the  day  for  the  ciH  of  the 
Huufc  ;  and  making  other  orders  for  enforcing  the  at- 
tendance of  members. 

'I'he  names  of  all  the  members  belonging  to  the  Houfe 
are  then  put  into  fix  boxes  or  glaffcs  in  equal  numbeis ; 
and  the  clsrk  fhall  draw  a  name  from  each  of  the  glafTeS  in 
rotation,  which  name  (h;'.ll  be  read  by  the  Speaker,  and  if 
the  perfnn  is  prefenc,  and  notdifqualilted,  it  is  put  down  : 
and  in  this  manner  they  proceed  rill  49  fuch  names  are 
cullcflcd.  liut  bcfides  thcfc  49,  each  party  ftiall  feleft, 
out  ot  the  whole  number  prticnl,  one  perfon,  who  is 
called  the  Ncminee  of  that  party.  Members  who  have 
voted  at  the  cicdion  in  qui-ftioii,  or  who  arc  petitioners 
or  petitioned  againft,csnnot  fervc  ;  and  perfons  who  are 
fixly  years  of  age,  or  who  ha\e  fervid  bi-fore,  are  ex- 
cufed,  if  ihcy  require  it ;  and  others  who  can  ihcw  any 
material  reafon,  may  alfo  be  excufed  by  the  indulgence 
of  the  Houfe.  After  49  names  are  fo  drawn,  lifts  of 
them  ftiall  be  given  to  tnc  rcfpctitlvc  panic; ;  who  ftiall 
withdraw,  and  fholl  alternately  ilrike  off  one  {the  pcli- 
tioners  beginning)  till  they  arc  reduced  to  1 3  ;  and 
thefe  13,  with  the  two  Nominees,  confliiute  the  felecl 
comraiitce.  if  there  are  three  patties  they  fhall  alter- 
nately Ilrike  o/Fone,  and  in  that  cafe  the  13  (hall  choofe 
two  others,  as  the  Nominees.  Tiic  members  of  the 
committee  fball  then  be  ordered  by  the  Houfe  to  meet 
within  2 1  hours  :  and  they  cannot  .^djourn  for  more  than' 
24  hour.*,  except  over  Sum/ay,  CL-rijirnoi'dayt  and  Goc^ 
Friday^  without  leave  of  the  Houfe  ;  and  no  member  of 
the  Commons  fhall  abfent  hin.fclf  wliliout  the  permif- 
fion  of  the  Houfc.  The  committee  ffc.'.II  not  in  any  cafe 
proceed  10  bulincfs  with  fewer  than  13  members,  and 
they  arc  dilToIved  if,  for  three  fuccclfive  driya  of  fining, 
their  number  is  lefs  tiian  that ;  unlrfn  ihcy  invc  fate  14 
day*,  and  then  they  may  piocee  J  thovigli  reduced  to  12, 
and  if  25  days  to  1 1  ;  and  :hcy  continiic  to  fit  not '  iih- 
(landing  a  prorogation  of  die  Parjararm.  AH  the  15 
members  of  the  committee  take  a  folemn  oath,  in  the 
Houfc,  that  tht-y  will  give  a  true  judgment  according  to 
the  evidence  ;  and  every  queiUon  is  deicrinined  by  a 
majority.  The  committee  in-iy  fend  for  wiineircs,  and 
examine  them  upon  oaih,  a  pcwcr  which  tlic  Houfe  of 
Comnions  does  not  polTcfs  ;  and  if  they  report  that  the 
petition  or  defence  is  frivolous  or  vexatious,  ihc  party 
aggrieved  Oiall  recover  colls.  On  the  clofe  of  the  whole 
bufmefs,  the  committee  report  their  dcrcimination  to  the 
Houfe  ;  who  order  the  return  to  ti»c  writ  10  iie  amended 
accordingly,  if  necefTary,  in  i.ie  marncr  aLi^-ady  ^^tcd, 
and  thus  the  elcdion  is  delinitively  dicidid.  Sec,  as  to 
the  cfi'cil  of  the  decifior.s  of  thcfc  Ccmmitttes,  <j/r/# 
Vi.U.  \.b, 

VII.  The  Mof>E  of  making  laws  is  much  the  fame  in 
both  Houfes.  It  is  proper  previouOy  to  prcinilc,  that  for 
tJiip.^r  !  .  .'  1.  il,  '-fs  each  Houfc  of  Parliamci  i  has  \\% 
SpL  .  -peakcrof  the  Houfc  of  Lords,  whcfe 

oiii  there,  and  manage  the  forma!ity  of 

bufiii'j.  ,1-  ...L  Lord  Chancellor,  or  keeper  of  the  King'j 
grcit  feal,  or  any  other  appointed  by  the  King's  com. 
miOion  :  .".nd,  if  none  be  fo  appointed,  the  Houlc  of  Lordj 
(it  is  faid)  may  cleft  j  and-an  inlbncc  of  that  nature  has 
occurred  in  the  lujh  Houfc  of  Lor<J^.  The  Speaker  cf 
the  Houfc  of  Commons  is  chclcn  by  the  Houfc;  but 

mud 
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muft  be  approved  by  the  K'tig.    And  herein  the  ufage 

of  ihr  two  Houfcs  di^Fers,  (hat  the  Speaker  of  the  Houl'e 
of  Commonf  cinnoc  give  \\h  opinion  or  argue  any  quef- 
tion  in  the  lioufe  :  but  the  Spcnkcr  of  the  Houie  of 
Lords,  if  a  Lord  of  i'jrli:iment,  may. 

I'he  Common'^  anciently  had  no  continual  Speaker, 
but,  after  confuUution,  their  manner  of  proceeding  was 
to  agree  upon  fome  perlon  of  great  abilitiei,  to  deliver 
tli-.'ir  rcfolutioos.  In  the  reign  of  ffiUiam  Rujiu,  at  a 
^f  cat  ParliairM  nt  held  at  RccAinghata,  a  certain  knight 
came  forili,  uu.l  Itood  before  the  people,  and  fpnke  in 
the  name  and  behalf  of  them  all ;  who  was  undoubtedly 
the  Speaker  of  the  lioufe  of  Commons  at  that  time. 
The  hrft  Speaker  certainly  known  was  Petfr  tie  Monf/orJ^ 
44  H.  It  when  the  Lordi  and  Comtnons  fat  in  fevrral 
iloul'cs,  or  at  lealt  gave  their  aiTents  feverally.  Lex  Cem- 
Jiituiionis  162. 

iiumt  i$  mitUken,  who  fays  that  Pttn  dt  In  Mtrr, 
chofen  in  tl^e  finl  Parliament  o(  Jtu.  U.  was  the  fir<i 
Speaker  of  the  Commons.  ^«/.  }.  5.  And  in  the  rolls 
of  Parliamtntt  EJ.  3.  A'0.  87,  it  appears,  that  Sir 
Thornt2s  Hit-.ger/crii i:\\cv3\\cv,  fuiaieit  fa parellei  tia  com- 
tnuKt!  ta  €{jl  farUmttttt  addrefled  the  Kmg,  in  the  name 
of  the  Commons,  in  thxt  jubilee  year,  to  pray  that  he 
would  pardon  fever^l  pcrfons  who  had  been  convided  on 
impeachments.  And  there  he  is  not  mentioned  as  if  bis 
o^ccwasa  novelty.  1  Comm.  181.  inn. 

Sir  Richard ll'algra've,  5  R.  2,  was  the  firft  Speaker 
who  made  any  furmal  apology  for  inability,  as  now 
prafltfcd  :  Richard  Ru'L\  Efq.  18  //-  8,  was  the  firA 
Speaker  who  is  recorded  to  have  made  requefl  for  acccfs 
to  the  King.  Thcmai  Mejle,  Efq.  aa.  34//-  S,  is  faid  to  be 
the  firft  Speaker  who  petitioned  for  freedom  of  fpecch  ; 
and  Sir  7%cmeij  Caigr.i'i.-it  an.  1  £//£.  was  the  firft  who 
ni.ide  the  requell  for  privilege  from  arrrlls,  l^c.  Sir 
y-ihn  B-.'ffh^,  an.  17  R,  2.  was  the  liill  Speaker  prefented 
to  the  King,  in  full  Parliament,  by  t^e  Commoi.s.  And 
when  Sir  AtKolJ  Savage  was  Speakt-r,  an.  z  H.  4,  it  was 
the  firll  time  that  the  Commons  were  required  by  the 
King  to  choofc  a  Speaker.  DiS.  'I he  falary  of  the 
Speaker  i<>  now  fettled  at  1500/.  a  quarter,  or  6000A  a 
year,  under  J}at.  50  Gto.  y.  c  10  ;  which  prohibits  his 
holding  any  ofHce  under  the  Crown  during  plcafure. 

In  each  Houfc  the  ad  of  (he  majority  bmdi  the  whole ; 
and  this  majcrity  is  declared  by  votes  openly  and  pub- 
licly given. 

Jn  the  Houfc  of  Commons  the  Speaker  never  votes 
except  when  there  is  an  equ:ility  without  his  culling  vote, 
ivhich  in  that  cafc  creatci  a  majority  ;  but  the  Speaker 
of  the  Houfe  of  Lords  has  po  cailing  vote,  hi*  voie  being 
ccnnefted  with  the  relt  of  the  iloule ;  and  in  the  cafe 
of  an  equality  the  A'm  (wUnti^ox  negative  vcices,  have 
the  fame  effed  and  operation  as  if  they  were  in  fad  a 
majority.  Lcrds'  'Jcara.  25  ^vne  166 1.  The  Houfe  of 
Lord5  in /rW/JCi^obfrrves  tlic  tame  rule,  and  in  cafes  of 
equality  fem^r  frafumitnr  pr9  nt^enn.  LJ.  Mauutm.  i. 
105.  Hence  the  order  in  putting  the  qut  ftion,  cn  appeals 
and  wnis  of  error,  is  this ;  *•  Is  it  your  Lordlliipi'  plea- 
fuie,  that  this  decree  or  judgn-.ent  ihould  be  reverfed  f " 
for  if  the  votes  are  equal,  the  judgment  of  the  Court 
below  is  affirmed.  lb-  n.  81. 

Here  it  may  r.o:  lie  i.-nproper  to  obfcrve,  that  there  is 
no  fi-fisng  wicf  in  Courti  of  jullicc  ;  but  in  the  fupcrior 
Coiuts,  if  lite  judges  aie  equally  divided,  there  is  no  de- 


cifion  ;  and  the  caafc  is  continoed  in  Coon  till  a  majo- 
rity concur  ;  which  they  frequently  do  by  content, 
merely  for  the  purpof;  of  lending  the  caufcpby  appeal,  to  a 
higher  jurifdidion.  At  the  fcflions,  the  julliccs  in  cafe* 
of  equality,  ought  to  rcfpite  ihe  matter  till  the  next  fcf. 
flon  i  but  if  they  are  equal  one  day.  ar.d  the  matter  is  duly 
brought  before  them  on  another  day  in  the  fame  fcfSoni , 
and  there  is  then  an  inequality,  it  will  amount  toa  judg- 
ment :  for  ail  the  time  of  the  leAion  is  confidcrcd  but  as 
one  day.  A  cafting  vote  fometimcs  fignifici  the  fj.Tgle 
vote  of  a  ptrfon  who  never  votes  but  in  the  cafe  of  an 
equality;  lometimes  the  double  vote  uf  a  pcrfon  who 
firtt  votes  with  the  rcll,and  then,  upon  an  equality, 
creates  a  majority  by  giving  a  fecond  vote.  A  cafUng 
vote  neither  c*ift$  in  corporations  nor  elfcwhert,  un- 
Icfs  it  is  cxprcfJy  given  by  llatutc  or  charter  ;  or,  what 
is  equivalent,  exills  by  immemorial  ofage.  1  Cmn. 
1 8 1 ,  n. 

With  refped  to  other  formalities  in  the  two  Houfes  it 
may  be  obfervcd,  there  arc  no  places  of  precedency  la 
the  Houfc  of  Commons  as  there  are  in  the  Houfe  of 
Lord« ;  only  the  Speaker  has  a  chair  or  fcai  fixed  to. 
wards  the  upper  end,  in  the  middle  of  the  houfe  ;  and 
the  clerk,  with  his  alBUant,  fit«  near  him  at  the  table, 
juil  below  the  chair.  The  members  of  the  Houfe  of 
Commons  never  had  any  robes,  as  the  Lords  ever  bad, 
except  the  Speaker  and  clerks,  who  in  the  Houfc  wear 
gowns,  as  profelTors  of  the  law  do  during  term-time. 
No  knight,  citizen,  or  burgcfs  of  the  Houic  of  Commoni, 
(hall  depart  from  the  Parliament  without  leave  of  the 
Speaker  and  Commons  afTemblcd ;  and  the  fame  is  to  be 
entered  in  the  book  of  the  Clerk  of  the  Parliament.  Siai. 
6  II.  8.  f.l6.  And  in  the  i/?  ^  zdo/F.i^  M.  inform- 
ations were  preferred  by  the  Attorney  General  againll 
thirty. nine  of  the  Houfe  of  Commons,  for  depanirg 
without  licence,  whereof  fix  fubmitted  to  fines;  but  it  11 
uncertain  whether  any  of  diem  were  paiJ. 

Calling  the  Houfe  is  to  difcover  what  members  are 
abfent.  without  leave  of  the  Houfe,  or  juft  caufe ;  in 
which  cafes  fines  have  been  often  impofed :  On  the 
calling  over,  fuch  of  the  members  as  are  prefent,  are 
marked ;  r.nd  the  defaulters  being  called  over  again  the 
fame  day,  or  the  day  after,  and  not  appearing,  are  fum- 
mont'd,  or  fent  for  by  the  ferjcant  at  arm^.  LtxCoaJt* 
tiititttit  I  ^9- 

Forty  members  arc  requifite  to  make  a  Houfe  of 
Commons  for  difpatch  of  bufincfs ;  and  the  bufmefs  of 
the  Houfc  is  to  be  kept  fccret  among  themfetves.  In 
the  z^d  ytrar  of  Queen  Ehzabtiht  Arthur  Hall,  Efq. 
member  of  Parliament,  for  publilhing  the  conferences 
of  the  Houfe,  and  writing  a  book  which  contained 
matters  of  repmach  agaiiiU  fome  particular  membcri, 
derogatory  to  the  general  authority,  power,  and  Uate  of 
the  Houfe,  ard  ptejuiiciil  to  the  v;«itdiiy  cf  the  pro- 
ceedings, was  adjudged  by  the  Commons  to  be  com- 
mitted to  the  TflTWf  ior  fix  months,  lined  50c/.  and  ex- 
pelled the  Hooft:.  but  the  Speaker  of  the  Hrufc  of 
Commons,  according;  10  the  duty  of  his  oBice,  as  a  frr- 
vant  to  the  Houfc,  nuy  publilli  fuch  proceedings  a*  he 
fhall  be  ordered,  by  the  Commons  afiftmblid  ;  and  he 
canrot  be  liable  tor  what  be  dcci  that  w  ay  by  the  com- 
mand of  other*,  unlef*  tiiofe  other  pcrfons  are  liable. 

All  bills,  motions,  and  petition*,  are  by  t)r'der  of  Par- 
liameat  to  be  cnietcd  on  the  Parliament  rolis,  although 
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thef  sre  denied,  snd  never  proceed  to  the  eAablifli- 
mcnt  of  a  ftaiutc,  together  wiih  the  anfwers.  Lex  Cettfti- 
lu.'ionis  154. 

'i'he  Speaker  of  the  Floufe  of  Commons  is  not  al- 
lowed to  pcrfuaJc  or  difluailc  in  paifing  a  bill,  only  to 
make  a  (bore  nanativc  of  it ;  opening  the  partis  of  the 
biil,  fo  that  all  may  umlsrftand  it;  if  any  qucftion  be 
upon  tJic  bill,  he  is  to  expUin,  but  not  enrer  inio  argu- 
ment or  difputc.  When  Mr.  Speaker  defifcs  10  fpcak» 
he  ought  to  be  heard  withnut  interruption ;  and  when 
ihc  Speaker  Hands  up,  the  member  Ihinding  up  is  to  fii 
duwn  :  if  two  ft^md  up  to  fpeak  to  a  bill^  he  who  woold 
(peak  againli  the  bill>  if  it  be  known,  is  ;o  be  iirll  he^rd  ; 
othcrwife  he  who  was  firft  up,  which  is  to  be  detcr- 
ntincd  by  the  Speaker :  no  member  is  to  be  taken 
down,  unlcfs  by  Mr.  Speaker,  in  fuch  cales  a&  the  lioufe 
do  nor  think  ht  to  admit ;  and  if  any  perfon  fpeak  im- 
pertinently, or  bcfidcs  the  qucftion,  the  Speaker  is  to 
interrupt  him,  and  know  the  pleafurc  of  the  Houl'c  whe- 
ther he  fhall  be  further  heard :  but  if  he  fpeakii  not  to 
the  matter,  it  may  be  moderated  :  and  whofocver  hilTes 
or  difturbs  any  perfon  in  his  fpecch,  lhall  anfwer  it  at  the 
bar  of  lite  tloul'e. 

in  enading  laws,  and  other  proceedings  In  Pcrlia- 
mentt  the  Lords  give  their  voices  in  their  Houfe,  from 
the  puifne  Lord  Jtriatimy  by  the  word  CoHtent^  or  AW 
Cetiienf :  the  manner  of  voting  in  the  Houfe  of  Com- 
mons, is  by  2>ii  and  No;  and  if  it  be  dirticult  to  deter* 
mine  which  arc  the  greater  number,  the  Moufc  divides, 
and  four  tellers  are  appointed  by  the  Speaker,  two  of 
each  fide,  to  number  them,  the  Ay's  going  out,  and  the 
No's  Haying  in  ;  and  thereof  report  is  made  to  the 
Hoofe.  When  the  members  of  the  Houfe  go  forth,  none 
i«  to  llir,  until  Mr.  Speaker  rifes  from  his  fcac ;  and  then 
all  the  red  are  to  follow  after.  Did. 

To  bring  a  bill  into  the  Hviufe,  if  the  telief  fought  by 
it  is  of  a  prtv.itc  nature,  it  is  txrii  neccHary  to  prefer  a 
petition;  which  mull  be  prcfented  by  a  member,  snd 
ufually  fets  fortn  the  grievance  dcfired  to  be  remedied. 
This  petition  (when  founded  on  fa^s  that  may  be  in 
their  n.iture  difputed)  is  referred  to  a  commiucc  of 
members  who  examine  the  matter  alleged,  and  ac- 
cordingly  report  it  to  the  Houfe ;  and  then  (or  other- 
wife,  upon  the  mere  petition)  leave  is  given  to  bring  in 
the  bill.  In  public  matters  the  bill  is  brought  in  upon 
motion  made  to  the  Houfe,  without  any  petition  at  all. 
i'ormer'y,  all  bills  were  drawn  in  the  form  of  petitions, 
which  were  entered  upon  the  Parliament  rotU.  with  the 
King's  anfwer  thereunto  fubjoined  ;  not  in  any  fettled 
form  of  words,  but  as  the  circumftancei  of  the  cafe  re- 
quired :  and  ac  the  end  of  each  Parliament  lite  judges 
drew  them  into  the  form  of  a  Aatutc,  which  was  entered 
oh  the  ilatute  rolls.  (See,  among  numberlefs  other 
inlUi-ccp,  the  arficuli  cleri,  g  Eif-w.  2.)  In  the  reign  of 
lltttry  V,  to  prevent  millakcs  and  abufes,  the  ibitutcs 
were  drawn  up  by  the  judges  before  the  end  of  the 
Parliament;  and  in  the  reign  of  Hairj  VI,  bi:ls  in  the 
form  of  aOs,  according  to  the  modern  cuttom,  were 
lirft  introduced. 

It  appears  that,  prior  to  the  reign  of  //rnry  V,  it  had 
been  the  practice  of  the  Kings  to  add  .ind  en.-'^l  more 
than  the  Commons  petitioned  for.    In  confequencc  cf 
ihia,  there  is  a  very  memorable  pctiiion  from  the  Com 
luons  an.  2  ilea.  5,  which  llater,  that  it  is  the  liberty  and 


freedom  of  the  CommcDS.  that  there  (hoald  be  no  (la- 
lute  without  their  aflcnt,  confidcring  that  they  have  ever 
been  ajjcnttrit  as  well  as  pstitscncri  ;  and  therefore  ibey 
pray  that  for  the  future  there  may  be  no  additions  to,  er 
diminutions  from,  their  petitions.  And  in  anfwer  to  this 
the  King  granted,  that  fmm  thenceforth  ihcy  fhouid  be 
bound  in  no  inilancc  without  their  aflent :  fnving  his  royal 
prerogative  to  grant  and  deny  what  he  jileat'es  of  their 
pctiticns,  Ru£.  I^rcf,  xv;  Rn.  Pari  2  Hen.  5.  A'o.  21. 

Ai;y  member  may  move  for  a  bill  to  be  brought  in» 
except  it  be  for  impofing  a  tax,  which  is  to  he  done  by 
order  of  the  Houfe;  and  leave  being  granted,  the  perfon 
making  the  motion,  and  thofc  who  lecond  it,  are  ordered 
to  prepare  and  biing  in  the  fame. 

Public  bills  or  ads  of  Parliaments,  are  commonly 
drawn  by  fuch  members  of  the  Houfe  of  Commons  a» 
arc  moll  inclined  to  eftVft  the  good  of  the  public,  parti- 
cularly in  relation  to  (he  bill  designed,  taking  advice 
thereupon  ;  and  ads  for  the  revival,  repeal,  or  contina- 
ance  of  Itatutes,  are  penned  by  bwycr;,  members  of 
the  Houfe,  appointed  for  that  purpofc 

I'he  perfons  direded  to  bring  in  the  bill,  prefcnt  it  la 
a  competent  time  to  the  Uou(c,  drawn  out  on  paper, 
with  a  multitude  of  blanks,  or  void  fpzces,  where  any 
thing  occurs  that  is  dubious,  or  nsccffary  to  be  fettled 
by  the  Parliament  itfcW  ;  (fuch,efpccially,  as  the  prccifc 
date  of  times,  the  nature  and  qu.intity  of  penalties,  or  of 
any  Turns  of  money  to  be  raifed  ;J  being  indeed  only  the 
Ifcelcton  of  the  bill.  In  the  Houli:  of  Lords,  if  the  bill 
begins  there,  it  is  (when  of  a  private  nature)  referred  to 
two  of  the  Judges ;  to  examine  and  report  the  flate  of  the 
fads  alleged,  to  fee  that  all  neccll'iry  parties  confcnt, 
and  to  fcitie  all  points  of  technical  propriety.  This  i» 
read  a  6rJt  time,  and  at  a  convenient  ditUncc  a  fjcond 
time  ;  and  after  each  reading  the  Speaker  opens  to  the 
Houfe  the  fubftance  of  the  bril,  and  puts  the  qucOion^ 
whether  it  fhall  proceed  any  firihcr.  The  introducing 
of  the  bill  may  be  originally  oppofcd,  as  the  bill  itielf' 
may  at  cither  of  the  readings;  and,  if  the  uppofiiion 
fuccccds,  the  bill  muft  be  dropped  for  that  feffion  ;  as  it 
mult  alfo,  if  oppofcd  with  fuccefs  in  any  of  the  fubfe- 
quent  Itagcs. 

After  the  fecond  reading,  it  is  committed  that  is,  re- 
ferred to  a  committee;  which  is  cither  fcleded  by  the 
Houfe  in  matters  of  fniall  importance,  or  elfe.  upon  a  bill 
of  confcgucnce,  the  Houfe  rcfolves  iilelf  into  a  com- 
mittee of  the  whole  Houfe.  A  committee  of  the  whole 
Houfe  is  coBipofed  of  every  member ;  and  to  form  it, 
the  Speaker  quits  the  chair,  (snother  member  beinj 
appointed  chairman,)  and  may  At  and  debate  as  a  pri- 
vate member.  In  thcfc  committees  the  bill  is  debated 
claufe  by  claufe,  amendments  made,  the  blanks  filled 
up,  ;tnd  fomeiimcs  liie  bill  entirely  new  racdclicd.  Afiei" 
it  has  gone  throiii^^h  the  committee,  the  chairman  re- 
poits  it  to  the  Ho'jfewith  fuch  amendments  as  the  Com- 
mittee have  mnd*;;  and  then  the  Houfe  reconfiders  the 
tvliolc  bill  again,  and  the  qucllion  is  repeatedly  put.  upon 
every  clauie  and  amendment.  When  the  Huule  hath 
agrerd  or  difagrtcd  to  the  amendments  of  the  com- 
mittee, and  fomeiimcs  added  new  amrndmrDis  of  its 
own,  tiic  bill  13  then  tirdrrcd  to  beengiolied,  or  wnnen 
in  a  Ittong  giof?  hand.cn  one  or  mure  long  roil&  (or 
prcfli:>)  of  parchment  Itwcd  Together.  When  this  if 
6m(ht;d>it     read  a  third  lime,  and  amendments  are 
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fomettmes  then  mxSe  to  it ;  and  If  a  new  claufe  be  added, 
it  if  done  by  tacking  a  fif-arate  piece  of  parchiDCQtcn  the 
bill.ivliich  is  called  a  RtJcr.  A'j;  84..  The  Speaker  then 
again  open^  tlic  ccntenis;  and  holding  it  up  in  fit: 
hands,  puts  the  queftion,  whether  the  bill  fhall  pal>.  If 
tbi>  19  agreed  to,  the  riile  to  it  U  then  fettled;  uhicfi 
ufcd  to  b;:  a  general  on;  for  all  the  nAi  pilTtrd  in  the 
ftfiion,  t^li  ill  the  (iill  year  of  Hf4ry  VHI.  dilUnft  titlsi 
uerc  ititioijcei  for  each  chapter.  Afwr  toil,  one  of 
the  members  n  diredcd  to  carry  it  to  the  Lordi,  and 
dcfire  their  concurrence;  who,  attended  ti/  feveral  more, 
carries  it  to  the  bar  of  the  H.  ule  of  Peers,  and  there 
delivers  it  to  their  Speaker,  who  comet  down  from  his 
U'colfjck  to  receive  ic. 

It  thvre  palTci  throagh  the  fame  formt  as  in  th?  other 
Houfe;  (except  engrofljn^,  which  is  already  done;)  and, 
if  rcj(d;.d,  no  more  notice  is  taken,  but  i:  palVes  Jui 
jileuUBt  to  prevent  unbecoming  altercations.  But  if  it  is 
agreed  to,  the  Lords  fend  a  melTage  by  two  Mailers  in 
Chancery,  (or  upon  maticrt  of  high  dignity  or  import- 
ance, by  irto  ol  the  Judg*:*,)  that  ihcy  have  agreed  to 
the  fame  :  and  ths  bill  lemains  with  the  Lords,  if  they 
havi  miic  no  amendmcrkt  to  it.  B'lt  if  any  amend- 
ments are  made,  fuch  amendments  are  frnt  down  with 
the  bill  to  receive  ch.*  concurrence  ol  the  Commons,  if 
the  Commons  di(4grec  to  the  amendments,  a  conference 
ofually  folloA's  betwetn  members  deputed  froiu  each 
houfe ;  thefc  meet  in  the  paiatcii  cbambtrt  and  debate  the 
maitcr,and  for  the  moll  part  fctt'.c  and  «djulUhe  difTsrence ; 
but,  if  both  Houfes  remain  intUxible,  the  bill  is  dropped. 
If  the  Commons  a^rce  to  the  amendments,  the  bill  is 
fent  back  to  the  Lords  by  one  of  the  mcinbers,  with 
a  meflige  to  acquaint  them  therewith.  I'hefamc  forms 
are  obfcrvcd,  mutaiij  nutaaMs,  when  the  bill  begins  in 
the  Houfe  of  Lord^.  But,  when  an  a<5l  of  grace  or  par- 
don  is  pitTed,  it  is  tir!\  fignrd  by  his  Majclly,  and  then 
read  once  only  in  each  of  the  Houfe*.  »i;hout  any  new 
engrolTmg  or  amendment.  /)'£uvj  '/  Jehru.  ;o ;  7  j :  Com. 
Jeura.  17  Jam  I747>  And  when  both  Houfes  have  done 
with  any  bill,  it  is  always  depofited  in  the  Houfe  of 
Peers,  to  wait  the  royal  ittfent ;  except  in  the  cafe  of  a 
bill  of  Supply,  w.Vich  after  receiving  t!ie  concurrence  of 
the  Lords  iv  f^nt  b:ick  to  the  Houic  of  Commons.  Ccu. 
J»w  t.  14  July  1660. 

If  any  debate  happens  on  the  firft  reading  of  a  bill, 
the  SpL-alter  puts  the  qucAion,  whether  the  fame  thall 
have  a  frcond  reading  i  arul  fometimes  upon  motion 
f  ppointf  a  day  for  it ;  lor  public  btili,  unlets  upon  ex* 
triordinaty  occafions  are  Irldnm  read  m.>re  than  once  a 
day,  the  member*  being  allowed  convc.iient  time  to  con- 
A-ler  of  them  :  if  nothi;  g  be  fud  agaiiiil  a  bill,  th«  ordi- 
nary coutfe  is  to  ptoceed  without  a  queClion  ;  but  if  the 
bill  be  geiirrally  dtHiked,  a  queHion  is  fometimes  put, 
whcUicf  the  bill  (h  ill  be  rejected  ?  If  it  be  rejefted,  it 
cannot  be  propcfed  any  more  that  fcIHons  :  wlien  a  bill 
hath  been  read  a  fccond  time,  ?.ity  member  may  move 
to  have  the  fame  amended  ;  but  no  member  of  the 
Jioufe  is  admitted  to  fptak  more  than  once  in  a  debate, 
excert  the  bill  be  rcid  more  tnan  once  that  day,  or  the 
whole  Houfe  is  turned  into  a  committee;  and  after 
feme  time  fpent  in  dcbatrs.  the  bpeaker  colleciing  the 
lenfeofthe  Houfe,  redt:cc>tKe  fame  to  a  quellion,  which 
he  iiibmits  to  the  Houfe,  and  is  put  to  the  vote  :  and  a 
ijaetUtn  is  to  be  ^mk,  after  the  bill  is  lb  read  a  fccond 


lime,  whether  it  fiiall  bs  committed  ?  The  chairman  of 

t   -   Kii  report  of  a  bill  at  the  fide  bar 

all  the  alter^itions  made,  and  then 
C'  ..  -   J  liic  clerk  of  the  P.arliament ;  who 

hkcAtij  rcadi  a.l  tne amendments,  and  the  Speaker  puts 
the  que'liun,  whether  they  fhall  be  read  a  fecond  time  * 
And  if  mat  be  ::5rced  unto,  he  reads  the  amendmc^tJ 
hiinfelf,  and  pjti  t.le  qotlHon,  whether  the  bill  fo 
amend:d  fhall  b-j  cngrolTcd,  and  read  a  third  time,  fome 
(•ther  day  ?  In  ib;  Houfe  of  Lords,  if  a  bill  be  not  com* 
mittcd,  then  it  is  to  be  read  a  third  time,  and  the  ncxi 
queUioii  10  be  for  its  paiHng;  and  on  the  third  reading 
ol  ihe  blit,  any  member  may  fpeak  againll  the  whole  bill 
in  throw  out  the  fame,  or  for  amendment  of  any  daufc. 
PtcJi.  Saac.  11  Par.  51^7,  398. 

In  calcs  of  piivatc  bills,  when  the  petition  is  read, 
and  leave  given  10  bring  in  the  bill,  the  perfons  con- 
lerned  and  affcilcd  by  it  may  be  heard  by  tbenifelves 
or  counfel  at  the  bar,  or  befttrc  the  committee,  to  whom 
fuch  bill  is  referred  ;  and  in  cai'c  of  a  Peer,  he  Oiall 
be  admitted  to  come  within  the  bar  of  the  Houfe  of 
Commons,  and  fit  covered  on  a  llool  whilU  the  fame  ia 
debating.  .-ti:d  after  counfd  are  iieard  on  both  fides, 
and  the  Houfe  is  faitsiied  with  the  contents  of  the  bill,  ic 
goes  throuijh  liie  feveral  forms. 

The  Rtja/  ^JJtm  may  be  given  tw^ways :  i.  In  per- 
fon  ;  when  the  King  comes  to  the  Houfe  of  Peers,  in  bis 
crown  and  royal  robes, and  fending  forthe  Commons  tcthe 
bar,  the  titles  of  ::11  ;hc  bills  :ha;  have  palled  bothHoufcs 
are  read  ;  and  the  King's  anfwer  is  declared  by  the  clerk 
of  the  Parliantent  in  Simtaz-Frfncb :  a  badge,  it  mull 
be  owned,  (now  ihc  only  one  remaining,)  of  eonquelt; 
and  which  one  could  wifh  to  fee  fall  into  tocal  oblivion, 
Unlefs  it  be  refervcd  as  a  tolcmn  nitrmento  to  remind  us 
that  our  liberties  are  mortal,  having  once  been  deftroyed 
by  a  foreign  force.  If  the  King  confcms  to  a  publia 
bill,  the  clerk  ufually  declares,  *'  U  Rdj  li  v:at — ^TheKing 
It  fo  to  be  :"  if  to  a  private  bill,**  Suit  Jmt  ccmmt  il 
tjf  dtfiri  i  Dc  it  as  it  is  dciircd."  If  the  King  rcfjf:s  his 
affeni,  it  ii  in  the  gentle  language  of  '*  Lt  Rty  i'avijera  j 
The  King  will  advifc  upon  it."  When  a  bill  of  Supply  if 
palled,  it  is  carried  up  and  prcfented  to  tlie  King,  by  the 
iipcaker  of  x\\:  Houfe  of  Commons ;  and  the  royal  afTcnt 
is  thus  exprcU'cd.  U  Rtj  rtmtrtit  jh  hyJphjtcii,  ttc* 
itpte  tar  heK:voitKce,  et  auj/i  U  'vtHt ;  ITic  King  thanks 
his  Ioy.^l  Subject,  accepts  their  benevolence,  and  wills 
it  fo  to  be."  Rtt.  Pa4.  9  Mat,  4.  ia  Pt^n  :  4  lufi, 
30,  31.  In  cafe  of  an  ail  ot  grace,  which  oiigioally 
prccetds  from  the  CroA-n,  and  has  the  royal  alfenl  in 
the  hnl  ilagcof  it,  tne  Clerk  of  the  Parliament  thus  pro- 
nounces the  grautudc  of  the  Subjei^;  •*  Lti  prtlois, 
Jfigatunt  tl  toauHMit  ttt  tt  frtjimt  pnrUtuaent  a£'i.-nhtiit  «a 
mm  dt  iffMtJ  win  autrts j.si-jt:;u  rtsr.i.  ciiit  im  hursbitautit 
'vtlrt  M!ijejii,  et  pritnt  a  Uttu  uim  Jtr.ntr  ei  fanti  h:nn(  %>st 
tl  longiii  t  The  Prelates,  Lo.-d.«,  r.r.d  Commcrs,  in  this 
prefcnt  Parliament  airembled,  in  the  name  of  ail  your 
other  Subjects,  moft  humbly  thai  k  your  Majefly,  and 
pray  to  God  to  grant  you  in  health  and  wealth  long 
to  live."  D  *E-ixti^iJ'.urn.  31. 

The  words  U  A'w  j'ati/tra  correfpond  to  the  phrafe 
formerly  ufcd  by  Courts  of  juitice,  when  they  Kquircd 
time  to  confidrr  of  their  judgmeoi ;  viX.  C:ina  d^rare 
volt.  Anl  tiieie  can  be  little  dcub^but,  o-igina'iy,  fiuic 
wurJs  impl.cd  a  Liiuui  In  the  Kiug  to  take  the 
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fubjeft  under  confideniioo ;  and  they  onlv  hccamc  in 
effect  a  negative,  Ahen  the  bill  or  petition  was  annulled 
by  a  dilfolution,  before  the  King  communicatrd  the  re* 
fait  of  hh  dclibftaiion  :  for  in  the  Rolls  of  Parliament.  , 
the  King  (bmctimcs  anfwi-rs,  ihat  the  petition  is  unrca-  ^ 
funahle,  and  cannot  be  granted;  fumctimes  he  anfucrst  ' 
^that  he  and  his  Council  will  confider  of  ic ;  as  in  Rcr.  | 
M.  37  ii.  3.  A#.  33*      .    .       .  .  I 

Thii  prcrogatite  of  rejciling  bills  wai  cxerctfcd  to  • 
fiich  an  extent, in  iiicitnt  times,  that  D'Eita  informi  us. 
Ihat  Elizabfth  at  the  clofc  of  one  fcfiion  gave 

her  ailcni  to  twenty-four  public,  ard  nineteen  pmatc, 
bilS  ;  and  at  the  fame  time  rtjrdcd  forty-cighi,  wliich 
had  paficd  the  two  Hoofcj  of  I'jriiament.  ymirn.  596. 
The  laft  time  it  was  exerted  wa>  in  the  year  1692,  by 
King  (filfhtjt  1 II.  Hho  at  firfl  rcfufcd  bts  aflcnl  to  tne  bill 
for  tiicnnial  Priiliamcnts  ;  but  was  prevailed  upon  to  per-  ' 
mitil  tofaccn  *flcd,  two  yrar>  aftcrrt  ards.  De  Lelmt  4O4.  • 

By  flat,  jj  lit'}  8.  (-.21,  the  King  miy  give  hi5.^1^cnt  [ 
by  Inter*  paieut  ufid;r  liis  great  IojI,  figncd  with  his  1 
hard,  and  notified  in  hi;  abfcnce  to  both  Moufe;  afl'cm- 
bled  together  in  the  Lcrd»*  Houfe. 

When  the  bill  has  received  the  royal  aflcni  in  cither 
of  ihcfe  ways,  ic  is  then,  and  not  bclorc,  a  Itatute  or  afl  I 
of  I'arlianicnt,  and  i«  placed  among  the  records  of  the  | 
kingdom  ;  there  reeding  no  formal  promulgation  to  give 
it  the  force  of  a  liw.  as  was  reccfTary  by  the  civil  law 
with  regard  to  the  Knipcrcr'j  ediils :  bccaufe  every  man 
in  Engitind  is,  in  judgmcr.t  of  b.v.  party  to  the  making 
of  ail  aft  of  Parli:imenr,  being  prefent  thereat  by  his 
rcprcfcr.uiivfs.  However,  a  copy  thereof  is  utually 
printed  at  the  King's  prefs  for  the  information  of  the 
whole  land.  And  formerly,  brfore  the  invention  of 
printing,  it  wai  ufed  to  hi  publiHied  by  the  Sheriff  of  t 
of  every  county  ;  the  King's  writ  being  fcnt  to  him  at 
the  end  of  every  fcffion,  together  with  a  iiunlcript  of  all 
the  afts  nrade  at  that  ftfTton  :  commandinjj  him,  •*  bi  ! 
Jietnta  iHa,  <f  .-"nun  anicuUj  tn  eijUan  UHHtttos,  inf»iguitt 
Uiit  n&i  exf*J:r€  viJtrit,  f  tii>lue  y^lumnn,  tt  f.rmuir 
Unet't  €t  ohja-vnn/actat."  And  the  ufage  wai  to  pro- 
claim them  at  his  County-Court,  and  there  to  keep 
ihcm,  that  whoever  would  might  read  or  take  copies 
thereof;  which  cullom  ccrtinufd  till  the  rtign  of  Htnry 
Vll.  ilnJl.A^  '-  ^injl.zfj.  bee  further,  tiiic  i/ri/i  /f. 

An  aft  of  Parliament,  tlius  matle,  is  the  exercife  of 
the  higheft  authority  lha:  this  kingdom  acknowledges  | 
upon  earth.    It  haih  power  to  bind  every  Subjefl  in  the 
land,  and  the  dominitns  thereunto  btlcnging  ;  nay,  even 
the  King  himfclf,  i(  particularly  named  therein.    And  it 
cannnot  be  altered,  an^endrd,  dilpcnfed  with,  fufpcndtd, 
or  repealed,  hut  in  the  fame  forms  and  by  the  fame 
authority  of  PaHiamcni :  for  it  is  a  maxim  in  law,  that 
it  requires  the  fame  ftiengih  to  difiblvc,  as  to  create  an 
obligation.    It  is  true  ic  was  formerly  held,  that  the 
King  might  in  many  cafes  difpenfc  with  rcn.-J  ftatutes. 
fifid:L.%\,z^\'.  Uiicc-'t.  ELf'i.  <.  ig.  but  now,  byy?rt.'. 
I  W.  y  M.Ji.  z.  c.  2.  it  is  declared  that  the  fufpending  : 
or  difpcnfing  with  laws  by  regal  authority,  without  con-  | 
fcnt  of  Parliament,  is  illegal :  as  has  alrcadv  bcca  rc-  I 
pcattdly  noticed.  Sec  this  Dt€iionary,  title  KiMX-  j 

VIII.  Aw  .'idjooinmcnt  is  no  more  than  a  continuance 
of  the  feJfion  from  one  day  to  another,  .is  ;hc  word  itfclf 
lignifies:  and  this  is  done  by  the  aothorily  of  each  Houfe  ; 
fcparately  evciy  day;  and  fomciirocs  for  a  fortnight  ' 
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cr  month  together,  as  at  Cbrijimai  or  Eafitr,  or  open 
other  particular  occafions.  but  :he  adjournment  of  one 
Hcufc  is  no  sdj^urnment  of  the  other.  47^^.28.  It 
h.'tth  aifu  been  tifual.  when  hiv  M.ij'-fly  hath  llgniBcd  hii 
plcifurc  (hat  both  or  either  of  the  Houfes  fhou'd  adjourn 
thcmfelvcs  to  a  ccitain  day,  to  obey  ihclfcinf.''*  pleafurc 
fo  Ai^ntficd.  and  [oadjournaccDidirrgly.  Cmt. 'Jiuiu.  faf- 
j:m.  Ulherwifc.bclidcs  the  indccoium  of  a  lefufal.  a  pro- 
rogation would  alturedly  folic'vv .  which  would  often  he 
viry  inconvenient  to  both  public  and  piivaic  bufincf*. 
For  prorogation  puts  an  end  to  the  fcfiion  :  and  theti 
fuch  bills  us  are  only  begun  and  net  penciled,  niufl  be 
relumed  »sve  (if  at  all)  in  a  fubitquci.t  (cliiou  ; 
whcrcx>,  utter  an  aJjoutnmcut,  rj]  tliiiigs  citiuinur  in  the 
fame  flste  as  at  the  time  of  the  adjcurnment  n.;idr,  and 
may  he  proceeded  on  without  any  frdh  commencement. 

A  Prorogation  is  the  continuance  of  the  Parliament 
from  one  fcfiion  to  another,  as  an  .idj^urnmert  is  a  con- 
tinuation of  the  feffion  from  dr.y  10  day.  Tliis  is  c'orti* 
by*the  royal  authority,  ctprcfied  eithrr  by  ihc  Loid 
Char.ccllcr  in  his  Majclly'»  ptct.-rcc,  or  by  comminioa 
from  the  Crown,  or  frequently  by  prcclamati(>n. 

At  the  begii  nirg  of  a  new  Parliament,  when  it  is  not 
intended  that  the  Parliament  Hiould  meet,  at  the  rciuf) 
of  the  v\rit  of  fummons,  tor  difp.itch  of  bufir.cfs,  the 
pra^icc  is  to  prorogue  it.  by  a  writ  cf  prorogation  ;  at 
the  Parliameiit  called  in  1790  was  prorogued  twice  by 
writ ;  ard  the  firll  Parliarricnt  in  the  rergo  of  Crt.  111. 
was  prorogued  by  four  writs.  On  the  day  upon  which 
the  writ  of  fummons  ii  returnable,  the  members  of  the 
Houfc  of  Commons  who  attend,  do  rxt  enter  their  otvu 
Houfe,  cr  wall  for  a  meflage  from  the  Lords,  but  go 
immcdi:itcly  up  to  the  Houfe  of  Lords.where  the  Chan- 
cellor reads  the  writ  cf  prcrcg.ition,  and  when  it  is  in- 
tended that  they  fliou'd  meet  upon  the  day  to  which  the 
Parliament  is  prorogued  for  difpatch  of  bufmcfA,  notice  ia 
given  by  a  proclamation.  1  Ccwn.  c.  l3-,  /w  a.  See 

Both  Houfes  are  neccfTiiily  prorogued  at  the  lame 
time,  it  not  being  a  proioiration  of  the  Houi'c  of  Lords, 
or  Commoni,  but  of  the  Parliament.  The  fcKion  ic 
never  undcrHood  to  be  at  an  end  until  a  proroga'.ion  : 
though,  unlcfj  fome  aft  be  paffcd  or  fomc  judgment 
given  in  P.irliiiment.it  is  in  truth  no  fcHionntall.  ^Inft, 
28  :  Halt  of  Pari.  38  :  Hut.  61 .  And  fcrmerly  the  ufagc 
was.  for  the  King  to  give  the  royal  alVent  to  all  fuch  bjTln 
as  he  approved,  at  the  end  of  every  frfHon.  and  then  to 
prorogue  the  Parliament ;  though  lumctiroes  only  for  » 
day  or  t^vo  :  alter  which  t\\  bufinefs  (hen  depending  in 
the  Huufes  was  to  be  begun  again.  Which  cullom  ob- 
tained fo  flrongly.  that  it  crcc  became  a  qucHion,  whe- 
ther giving  the  royal  afTrr.i  to  a  fmglc  bill  did  not,  of 
courfe,  put  ?n  end  to  the  fcHion.  And.  though  it  was 
then  rcfolved  in  the  negative,  yet  the  notion  was  fo 
deeply  rooted,  that  they/ar.  i  Car.  i.e.  7,  v/as  paiTed  to 
declare,  tliac  the  King's  aflent  to  that  and  fonic  other 
afls  fhould  not  p'jt  an  end  to  the  fcfiion  ;  and  even  fo 
la'.e  as  the  reign  of  ChaiUs  II,  wc  find  a  provifo  fre- 
quently tacked  to  a  bill,  that  his  Mnjc.ly's  aflent  thereto 
Ihouid  not  determine  the  fcflion  of  Pailiament,  5/.:/.  \z 
Car.  z.c.  I  \  11  23  Ccf,  2.  1.  But  it  now  iccms 
to  be  allowed,  chat  a  prorogation  mull  be  cxprcfsly 
made,  in  order  to  determirtc  ilie  fc]lion. 

All  orders  of  Parliament  determine  by  prorogations 
and  one  taken  by  order  t>f  the  Parlimnenr,  after  their 
proro^stion,  may  be  difcharged  on  an  hticeii  ctrfust  as 
3  f  wcO 
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well  IS  after  i  diflblution ;  but  U  was  long  fincc  deter- 
mined, that  the  dinblution  of  a  Parliament  did  nut  ^llcr 
the  tUtc  of  impeachments*  brougUt  by  tlie  Coiiinions 
in  a  preceding  Patltamcnt.  Ji{ijm.  120:  1  Liv.  384. 
See  title  Im^admcHT.  And  it  huh  been  refolved,  that 
cal'c^  of  appeals  and  wriu  of  ciror«  lliall  continue,  and 
are  to  be  proceeded  in  jiaiu  qka^  &c.  as  they  llood  at  the 
diirolution  of  thclaA  Parliament.  Rajm.  3S1. 

A  prorogJiion  of  Par'iam»;nt  is  always  by  the  K'og, 
and  in  thi^  caf;  the  felHonj  muil  begin  */(  nma.  An 
adjournment  ij  by  eacti  Houle.  and  ;Kc  feHions  con- 
tinues notwithf\anding  fucb  adjournment.  1  IfcJ.  242. 
By  a  prorogation  of  Pailiiinent,  there  is  a  fefUon;  and 
every  feveial  feiFion  of  Parliament  is  in  law  a  fcveral 
parliament:  though  if  ii  be  only  an  .idjauromeot^  there 
is  no  feinon ;  and  when  a  Parhamenc  is  called  and  doth 
lit,  but  is  diifolvcd  wtciiout  any  z£l  pafi'cd,  or  judgment 
given*  it  is  no  Se^ion  of  Paillament,  but  a  Convention. 
4  in/i,  27.  If  a  Parliament  is  allembled,  and  orders  [ 
maJt-,  and  writs  of  error  biought  in  the  Houfc  of  Peers, 
and  fcvetal  bills  agreed  on,  bji  none  figncd  ;  thit  ii  but 
a  Convention,  and  no  Parliament,  cr  SLlTion  of  Parlia- 
ment :  but  every  feflion,  in  which  the  King  figns  a  bill, 
is  a  Parliament :  and  fo  every  Parliament  is  a  feflion. 

The  Parliament  from  the  firft  day  of  fitting  is  called 
the  firft  Scffion  of  Parliament,  t^c.  Rttjm.  120.  And  the 
Courts  of  jufUcc  tx  of.ch  arc  to  take  notice  of  the  begin- 
ning, prorogation,  and  ending  of  every  Parliament  i  alfo 
of  all  general  ilatutc».  1  Uv.  zgb:  Htb.  1  m. 

On  prorogation,  fuch  biiU  a&  have  palTcd,  not  having  \ 
received  the  royal  aHent,  muA  fall ;  for  there  can  be  no 
zSl  of  Parliament,  without  confent  of  the  Lords  and 
Commons,  and  the  royal  f.at  of  the  King,  giving  his 
confcot  pcrfonally,  or  by  commiirion. 

It  was  heretofore  provided  by  a  claufc  in  feveral  mi- 
litia a£l5,  that  if  at  the  time  ufan  aiflual  rebellion  or  im- 
minent danger  of  invaiion.  the  Parli  'mcni  Ihojtd  be 
fcparated.  by  adjournment  or  prort^piiion,  the  King 
might  call  them  together,  by  proclamation,  on  fourteen 
days*  itotice  of  the  time  appointed  tor  their  re-slTem- 
bltng ;  but  that  provifion  is  m.^tcriatly  altered  by  flttt. 
36  0V«.  3.  r.  107.  It  has  been  held,  that  after  a  pioro- 
gation,  the  King  cannot  fummon  a  Parliament,  except 
under  the  circutnliarces,  and  in  tin:  manner  dcfcribcd  in 
chat  tlatutc,  before  the  day  to  which  it  was  latl  pro- 
rogued ;  and  it  is  undcrllood  that  when  a  Parliament  is 
prorogued  to  a  certain  djy,  they  do  not  meet  on  that 
day  ;  unlefs  ii'  be  piniculaxly  declared,  by  the  procla- 
mation that  gives  notice  of  the  prorogation,  that  t.iey 
fliil  meet  fer  the  ,ufpatch  ef  hnjlntj's ,  a.id  when  it  has 
not  Ivrcn  prcrogued  by  fuch  a  proclamation,  and  it  is  ! 
inient'cd  that  Parliament  fhjM  actually  lit,  it  is  ihc  etia-  j 
blifhed  practice  to  nTne  a  proclamation,  to  give  notice 
ihit  it  is  for  the  difpatch  of  buGnefi  ;  and  this  proda- 
maiioR,  unlcfs  upon  fome  urgent  occafion,  bears  date  at 
leafl  forty  days  belorc  the  mreting.  2  f/t^'/.  239.  But  by 
^  9;,  of  the  faid  jht.  it  Gto,  3.  e.  107,  in  all  cifcs 
of  actual  invafiun,  or  imminent  danger  of  it,  and  in  (.afes 
(if  rebellion  or  infurrcdion,  the  King  having  firft  com- 
municated the  occafion  to  Parliament,  tf  filling,  and  if 
no  Parliament  be  fitting,  having  nocidcd  the  occafion  by 
proclamation,  may  order  the  mtlitia  to  be  ciilled  out  and 
embodied.    And  wherever  this  is  done,  if  the  Parliament 


be  adjourned  or  prorogued,  he  (hall  convene  them  with- 
in fourteen  days,  Purluaat  to  tiiis  llatme  the  Parlia- 
ment was  called  together,  and  met  on  (he  13th  of  Dt- 
ainhtr  1792  ;  the  only  doub:,  and  that  entertained  by 
very  few  perfons,  being  at  tnat  time,  whnhcr  the  mea- 
fure  was  julUaed  by  any  adual  inlurrecUon.  bee  this 
Dfftiunary,  title  Mtluia. 

A  Dift'clutioa  is  the  civil  death  of  the  P.ir]iament ;  and 
this  may  be  effcfteJ  three  ways :  /*////,  By  the  King's 
will,  cxpreffed  cuiier  in  pertoii  or  by  reprefentation. 
For,  as  the  King  has  ihc  fole  rightof  convening  ihc  Par- 
liament, fo  alfo  it  is  a  branch  of  the  royal  P.crogative, 
that  hL*  may  (wlisnevcr  he  pteafes)  prorngoc  the  Par- 
liament for  a  time,  or  put  a  tinal  period  to  us  exillence. 
If  nothing  had  a  right  to  prorogue  or  dillolve  a  Par- 
liament but  itfrlf,  it  might  happen  to  become  perpetual. 
And  this  would  be  extremely  dangerous,  if  at  any  time 
it  fttouM  attempt  to  incroach  upon  the  Executive  Power: 
as  was  fatally  experienced  by  Uie  unfortunate  King 
Charia  the  Firft  i  who,  having  unadvisedly  paiTcd  an 
a£t  to  continue  the  Parliament  then  in  beif.g,  till  fuch 
time  as  it  ftiould  pleafe  to  dilToIve  itfelf,  at  laft  fell 
a  facrifice  to  that  inordinate  po>er.  which  be  himi'elf 
had  confented  to  give  them  It  is  therefore  e.vtremel/ 
necelTary  that  the  Ciown  ihculd  be  cmpro^vercd  to  regu- 
late the  duration  of  ih.-fe  afTcmbliei.  under  tho  l;mit- 
ations  which  the  E.\iiijh  confticutiun  has  prcfcrioed :  fo 
that,  on  the  one  hand,  they  may  frequently  and  rcgu- 
gularly  come  together,  fur  the  difp^tch  of  buhncfs  and 
rcdrels  of  grievances;  and  may  not,  on  the  other,  even 
with  the  confent  o^  the  Crown,  be  continued  to  an  in- 
convenient or  unconiliiuiionat  length. 

A  Parliament,  tc  hath  been  faid,  ought  not  to  be  dif- 
folv<.d  as  lung  as  any  bill  remains  undifcuffed ;  and 
proclamation  muft  he  maife  in  the  Pailiament,  that  if 
any  perfon  have  any  petition,  he  lhall  come  in  and  be 
heard,  and  if  no  aufwer  be  given,  it  is  intended  the  Pub- 
lic are  fati^ficd.  Lfx  CiftjiituiinHn  157. 

SeccnMjt  A  Parli^imenc  may  be  dilT'Ived  by  the  dc- 
mife  ot  the  Crown.  This  difTolution  formerly  hap- 
pened immcdi.iiely  upon  the  de*th  of  the  reigning  fbve- 
■  •  tgn  :  for  he  bring  conftdered  in  law  as  the  head  of  the 
Parliament,  {iaput,  pnnciftt,m,  a  Jiniit)  that  failing,  the 
whole  body  was  hrld  to  be  exiintt.  But,  the  callmg  a 
new  Parliament  immediately  on  the  inauguration  of  the 
fucceiTor  being  found  inconvenient,  and  dangers  being 
apprehended  trom  having  no  Parliament  in  being,  in  cafe 
of  a  dtfputcd  fucccfSon.  it  was  enabled  by  Jan.  "j  S 
fK  3.  r  15:6  /inn.  c.  7.  that  the  Parliament  in  being 
(hall  conitnue  for  fix  months  after  the  death  of  any 
King  or  Qjcen,unltf$  fooner  prorojufd  or  diHolved  bv 
the  Succcflor  :  that,  if  the  Paiilamcnt  be.  at  the  lime  of 
the  King's  death.  fepar.iicd  by  adjournment  or  proro- 
gation, it  Iholl  notwithilsndtng  alTemble  immediately: 
and  that,  if  no  Pjili.iment  m  then  in  being,  which  hai 
met  and  fat,  the  members  of  the  laft  Parhament  (hall 
alTemble,  and  be  again  a  Parliament. 

LtijUy,  a  Parliament  may  be  dillolvcJ  or  expire  by 
length  of  time,  tor  if  either  the  Legiftitive  Boiy  were 
perpetual ;  or  mtgtu  laft  for  the  lilc  ol  the  Prince  who 
convened  *hem.  as  formerly;  and  were  fo  to  b;  fup- 
plied,  by  occafionaily  tilling  the  vacancies  with  new  rc- 
preientatives  .  in  thefe  cafes,  if  it  were  once  corrupted, 
the  evil  would  be  paft  all  remedy    but  when  tiitferen^ 

bodies 
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bodies  Toccecd  each  other,  if  ibc  people  ftre  csmA:  to 
d)(!kpprovc  of  the  prrfcnt,  they  inay.reCUfy  its  faults  in 
the  next.  A  Lepitlative  AiTembly  alfo,  which  isfure  to 
be  ftparated  again,  (tthcieby  its  members  will  tScm- 
felvo  b«<mie  private  men,  and  fubif£l  to  ibc  full  ex- 
tent of  I  he  laws  which  they  have  enavlcd  for  oihcrs.) 
will  think  themselves  bound,  in  invcretlas  we'l  as  duty, 
to  make  only  I'ucK  liws  ns  are  good.  The  utmotl  t-x- 
teat  of  time  ih4t  ihr  fatne  Pariiament  was  allowed  to  fit, 
by  ^at.  6  ff  ',  1^  M.  £.  2.  wa*  three  yrars ;  after  the 
expiration  of  which,  rrckoning  from  the  ictura  of  (he 
iirlt  luninions,  the  Parliament  was  to  have  no  longrr 
cononuince.  But  by/?a/.  1  Gn.  l.Jf.  2.  e.  ;8,  (inordtr. 
profcflcdly,  to  prevent  the  grcit  and  continued  ex- 
prnces  uf  frequent  ele*'(ion',  ;ind  the  violent  heats  and 
animofitics  con{::queM  thereupon,  and  for  tiie  peace  and 
fccurity  of  liie  goveromcm  then  juti  recovering  from  the 
late  rebellion.)  ihks  lerm  ivas  prclonged  to jirvfu  years  : 
and,  what  alone  is  an  tpllanco  of  ttie  vafl  authonty  of 
ParliaineM,  the  v;ry  fame  Hcu/tt  that  was  chotcn  for 
three  yeari,  enabled  it*  own  Cdotinu  mce  f- r  fevcn.  So 
that,  asoiii  Conftiiiaion  no^v  flattd^.  the  Parliament  mull 
expire,  or  die  a  niitural  death,  at  the  end  uf  every  feventh 
year,  if  not  tooner  d'lTuived  by  the  roy.il  prerogative; 
as  it  generally  is,  in  the  courfe  of  every  five  or  fix  years. 

Thi*  Septrnnial  kt\  has  been  thought  by  feme  to  be 
an  unconliituiional  exertion  of  the  autliority  of  P.ir. 
liameitt;  and  the  realbn  given  is,  toat  thofe  who  had  a 
power  delegated  to  them  for  three  ycirs  only,  could 
have  no  right  to  extend  that  tetm  to  feven  years.  But 
this,  fays  Mr.  Cbnjiiait,  appear*  to  be  a  t^Uacionj  mode 
of  confidering  the  (uhjed.  Bvlorc  the  'I'ricunial  Aft, 
6/f.  £5  M.£.  a,  the  duration  of  P.ulijmfnt  wasnniy  limited 
by  the  piratore  or  death  of  the  King  ;  and  it  never  can 
be  fuppofcd  that  the  next,  or  any  fucceeding,  Parliament 
had  not  the  power  of  repealing  the  Triennial  Aft  ;  and 
if  that  had  been  done,  then  as  before*  they  might  have 
fat  17  or  70  years.  It  is  certainly  true,  that  the  fimple 
repeal  of  a  former  Hatutj  would  have  extended  their 
continuance  much  beyond  what  wa*  done  by  the  Sep- 
tennial Aft.  I  Comm.  c-  2.  ad Ji».  in  rj.  To  this  may  be 
added  an  obfervaiion,  which  fcems  unaccountably  to 
hive  been  pafHd  over  in  ftlcnce  by  the  defenders  (and 
therefore  no  wor^dcr  by  the  accufjrs]  of  the  Septennial 
Aft  ;  namely,  that  it  is  not  true  in  faft,  as  the  argument 
is  ufu;)tly  put,  that  a  Parliament  chofen  for  three  year> 
continued  ihemfflvis  for  fevrn,  fmcc  it  was  only  one 
part  of  the  Parliament,  the  Hou/e  cj  Cemmcas,  which 
was  chofcn  for  any  limited  time ;  and  the  Septennial 
Aft  was  the  aft  of  the  tulofr  Lfgijlature,  Wilt  it  be 
thought  ICO  great  a  prrfumpiion  to  remark,  thii  it  is  not 
quite  accurate  in  itiaeijuat,  to  fay,  that  that  I/eu/t  en- 
■itcd  its  own  continuance  fur  feven  year*  i  as  no  EnafI 
muRt  on  the  fuhjrft  could  take  place,  till  the  fanftton  of 
the  Lords,  and  finally  that  of  tJie  King,  was  ob(aincd. 

Pakliamentum  Diabolicum.  a  Parliament 
held  at  ilGX-eKirjt  ii*  6,  wherein  Edward  Earl  of 
^htr^bt  (altciwaids  King  Edw  IV,)  and  many  of  the 
chief  nobility  were  attainted,  was  <b  called  ;  but  the  afts 
then  made  were  annu!Ied  by  the  luccecding  Pailiamcni. 
Hahugthcd' t  Qbrnn. 

P  A  a  1. 1  A  M  B  N  T  u  H  1«  DOCTOR  o  M,  thc  Latk-Uttrmng 
Panmmtntt  A  Parliament  held  6  H.  4,  whereunto  by 
Tpccial  precept  to  the  SheriiFs  in  tkeir  fcvcral  counties. 


no  lawyer,  or  perfon  (killed  in  thc  law,  was  to  come. 
See  title  Parliament  VI.  2. 

P/tKLtAMENTUM  Jnsakum>A  Parliament  alTem- 
bled  at  Ox/ord,  atmo  41  H.  ^,  fo  ftiled,  from  the  maJ- 
nefs  of  their  proceedings;  and  becaufe  the  Lords  came 
with  armed  men  to  it,  and  conteMions  grew  very  high 
between  llie  King,  Lords,  and  Commons,  whereby  many 
extraordinary  ihmgs  were  done.  4  hfj}. 

Parliambxtum  UsLiciosottUM.  In  moll  con- 
vents, they  had  a  common  room  into  which  the  bre- 
thren  withdrew  for  converfation  ;  and  the  conference 
I  there  had  w.is  termed  Pailiamentutn.  Mat.  Parii.  Thc 
I  abbot  of  Ci^jlaid  uicd  to  call  a  t'ailiamcnt  of  hia  monks, 
I  to  confjlt  ubout  the  aflairs  of  his  raonallery  :  and  at  this 
I  day,  the  Societies  of  the  two  Temples, or  inns  of  Court, 
I  call  that  alVembly  of  thc  Benchers  or  Governors,  a  Par- 
{  liament;  wherein  ney  confer  upon  the  common  ailairsof 
I  their  fcvcral  Houses.  Crcm/t.  Juri/d,  \ . 

PAROL,  Word  of  Mouth;  Sec  titlej  Aintment 
Fra  idi  AJ)umpjU\  H'ill;  TrnJI. 

As  to  wh  t  ihiitgs  may  be  done  by  Parol  without  deed, 
the  following  determinations  may  dcferve  notice. 

An  ufc  will  not  |>.ifs  by  Parol  without  deed ;  but 
Ch.  J.  Pfmhcrtcn  faid,  it  would  be  a  good  truft  or 
Chancery  ufe,  if  for  money,  z  Shew.  156.  A  Parol  re- 
le:i(e  ii  good  to  difcharge  a  debt  by  Ample  coniraft, 
Jrg.  z  iVvTf.  4 1 7 . 

A  promifc  merely  executory  on  both  parts;  as  if  I 
promife  B.  5/.  if  he  goes  to  Piwi'i,  before  B.  goes,  I 
may  difcharge  him,  and  fo  flull  difcharge  myfelf  of 
payment  of  the  5J.  for  no  debt  wjis  yet  due,  nor  any 
thing  executed  on  either  fide.  3  Ltu.  ajS.  An  .igrec- 
ment  in  writing,  fmce  the  flaiutcol  frauds  and  peijuries, 
may  be  difch;irged  by  Parol.  Fern.  240.  A  rent  af- 
ftgned  in  lieu  of  dower  may  be  by  Parol  without  deed, 
tliough  it  be  a  freehold  created  d<  novo  :  and  though  a 
I  rent  lies  in  ^ra:u  ;  becaufe  this  is  not  properly  a  grant, 
but  an  appointment,  tx  Med,  zoi.  LeHce  for  years  fur- 
rendered  10  the  leflbr  by  Parol  rclerving  rent ;  adjudged 
I  this  was  a  good  refcrvation  upon  ihc  contraft,  and  that 
•  an  aftion  of  debt  would  lie  for  the  rent  after  thc  firil  day 
of  payment  incurred,  though  thc  refcrvation  w.is  by  way 
of  coniraft,  and  without  any  deed.  ^Sali.  31a. /A7. 

If  one  has  a  bill  of  exchange,  he  may  autiiorifc  ano* 
ther  toindorfe  his  name  upon  it,  by  Parol ;  and  when  that 
IS  done,  it  is  all  one  as  if  he  had  done  it  himfelf.  j  z  MoJ, 
564.  See  title  liiU  cf  Exchange. 

An  infurance  was  nfnde  from  Archaitgrl  to  the/?ew»c, 
and  from  the  l)tyu.Ki  to  Leghrn,  but  there  was  a  Parol 
agreement  at  the  fame  time,  that  the  policy  fhouIJ  not 
commence  ttll  thc  Ihip  cam:  li  fuch  a  place,  and  it  was 
held,  ih-it  thc  Parf>l  agreement  (hould  avoid  (or  dtrfeat) 
the  writiiif^ ;  cited  per  Holt  Ch.  J.  as  adjudged  in  Pcm- 
Strtca'i  time.  2  Sa.'i.  444,  44$.  See  title  Ufuraiut. 

If  a  thing  ts  gr.intcd  by  a  writing,  which  is  gr.intable 
by  Parol,  it  may  be  revoked  by  Parol,  fidf  lO  Mud.  74, 

Oeputaticm  of  .nn  ofncc  is  in  its  own  nature  grantahic 
by  Parol ;  and  therefore  ihou)^h  it  fhiuld  h.ippcn  to  be 

framed  by  wiitme.  yet  fmcc  it  is  in  itfelf  graniablc  by 
arol,  it  m^y  burcvolced  by  Parol.  10  Mod.  74. 
PAROLs^or  PIradingr;  Are  the  mutual  altercations  be- 
tween the  pl  tinttlT  and  defendant ;  which  at  prefent  are 
fc;  down  and  delivered  into  the  proper  office  tn  writing, 
though  forraerlv  they  were  ufually  put  in  by  ihctr  coon- 
fel  irt  ttnust  or  viva  'ir.v,  in  Court,  and  then  minuted 
3  V  JL  down 
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iIo*A  n  by  ihe  rhicf  clerics,  or  prcthonouries ;  wiience  in 
our  old  law  French  ihu  pleadings  arc  frtqucntly  dcnomt- 
naicd  ihc  Parol.  3  Consm.  293.  Sec  tiilc  PltaJiftgj. 

it  \%  foincUfDcs  joined  wiiti  Icafc,  as  leafe  Parcl,  t. 
leafe  /^r  Pirol,  a  leafc  by  worj  of  mouth,  10  difiinguiih 
it  J'rcin  a  lealc  in  writing.  ClivcU. 

Parol  Akrest,  .\ny  Juiilcc  of  Peace  may,  by 
word  of  mouth,  autborilc  any  one  to  arrcll  another  who 
is  gtiiliy  of  a  breach  of  tlic  peace  in  his  prci'cnce,  t3c. 

Dull.  117.  Sec  title -l?iT^?. 

Parol  Demurrer,  ha  privilege  allowed  .in  infant, 
who  13  filed  concerning  lands  which  came  to  him  by  dc- 
Iccoi  i  and  ilio  Court  thereupon  will  give  judgment  y/W 
Ujutln  p'nJida  rfiH:u:fatt  pi9/^ut  the  infant  comes  to  tlic 
age  of  tweniy-otic  years.  And  where  the  age  h  granted 
on  Parol  Dcoiurrer,  (which  may  happen  on  the  fujjgcf- 
li.in  cf  either  party,  3  Cnnm,  300,)  the  writ  doth  not 
^bitc,  bill  the  pica  is  put  Jme  Jie^  uniil  the  intani  is  of 
age  ;  acd  then  there  lhall  be  a  re-fummons.  2  LUl. 
J&r.  2S3  :  2  /«/;.  253  :  RiT/i  Er.tr.  563. 

Id  Parol  Demurrer,  when  it  may  be  had,  if  ^vo  arc 
vouched,  and  there  is  ParoJ  Demurrer  for  tlic  nonage  of 
the  ore;  it  OuU  be  fur  the  other  alfo.  45  Ed,  3.  23. 
But  by  the  lUlntci  H'tjivi.  1 ;  3  Ed.  i .  c.  46,  and  of  Glou' 
(tjicr,  b  Ed  t.  c-  2,  in  writs  of  entry  fur  0'ijJctJiK  in  fome 
parttcuhtr  cafes,  and  in  actions  anccllrcl  brought  by  an 
infant,  the  Parol  (hall  not  demur  ;  oihenvift  he  might 
be  deforced  of  bis  whole  property,  and  even  want  a 
maintenance  lili  he  cime  of  age.  6 3,  5.  So  Hkc- 
wifc  in  a  wx'w  of  dower  the  heir  iliall  not  have  his  age  ; 
for  it  is  ncceffary  that  the  uidow's  claim  be  immedi- 
ately determined,  elfe  (he  m»y  want  a  prcfent  fubfiil- 
encc.  I  ^e//.  Abr.  137.  Nor  lhall  an  infant  patron  have 
it  in  a  q^iatt  im^d:/,  Uncc  the  law  holds  it  neceflary 
and  expedient,  that  the  church  be  inmcdulcly  filled. 

I  jicii.  Jir.  158. 

Parol  Evi  itence  ;  Sec  £f/i/«r;^  If. 

PARRICIDE,  PiitrUida.]  He  who  kills  his  father 
or  mother.  Ltnx'  Lai.  Dtd.  It  is  alfo  ufed  for  the  crimt 
lif  killing. 

By  the  Rctkmi  law.  Parricide,  or  the  murder  of  one's 
parents  or  chi.dren,was  ponilhed  in  a  m*jch  fcverer  man- 
r.er  than  any  other  kind  of  homicitie.  After  being 
fcoorgcd,  the  delinquents  were  fcwcd  up  in  a  leather 
fack,  with  a  live  dog,  a  cock,  a  viper,  and  an  ape,  and 
fo  calt  into  the  fca.  Sohnt  it  is  true,  in  his  Iaw3,  made 
none  againil  Parricide  ;  apprehendiiig  it  impoiTible  that 
any  one  fliould  be  guilty  of  fo  unn.nural  a  barharity. 
And  the  Ptr^cni,  according  to  HenJciu.'t  entertained 
the  fame  notion,  when  they  adjudged  all  pcrfons  who 
killed  their  repuccd  parents  to  be  baAardi.  And,  upon 
ibmc  fuch  reafon  as  this,  muft  wc  account  for  the  omif- 
fiun  of  an  e.tcmplary  pjnilhmcnt  fcr  this  crime  in  our 
Englijh  laws  ;  which  treat  it  no  otherwifc  than  as  fimple 
murder,  unlefs  the  child  was  alfo  the  fervant  of  his  pa- 
rent. I  Hal.  P.  C.  3lio. 

For  though  tiie  breach  of  natural  relation  is  unob- 
lerved,  yet  the  breacli  of  civil  or  ccclefiallical  connec- 
tions, wlien  coupled  with  murder,  denominates  it  a  new 
ofeocc  ;  no  lefs  than  a  fpecies  of  treafon,  called  pari'a 
froMiio,  or  petit  treafon ;  which,  however,  is  riothing 
fife  but  an  aggravated  degree  of  murder  ;  although,  on 
accoani  of  the  viiilation  of  private  allegiance,  it  is  Rig- 
loatized  as  an  inferior  fpecies  of  ucafon.    And  thus,  la 


tTie  apcicnt  Ccihic  ccnftituiion,  wc  find  the  breach  both  cF 
natural  and  civil  relations,  racked  in  the  fame  cUf?- 
with  crimes  againA  the  State  and  Sovereign.  4  Ct/mm, 
202,  3.  Sec  title  Treajon. 

PARSON. 

Persoka  EccLEsi^.]  One  that  hatli  full  pcfTeiHoii 
of  all  the  right.s  of  a  parochial  church.  He  is  called  Par- 
fon,  Ptr/ona,  becaufe,  by  his  perfon  the  L  Lurch,  *hich  is 
an  invifible  bcMJy,  is  rcprefcnted  ;  and  he  is  in  himfelf  a 
body-corporate,  in  order  to  proteft  and  defend  the  rights 
of  the  Church  (which  hs  perlbnatesj  by  a  perpetual  fuc- 
celHon.  1  Injl.  30c.  It  has  been  alfo  faid,  that  he  is 
called  Par/on.,  as  he  is  bound,  by  virtue  of  his  office,  in 
pnprid ftr/oni jh-=lirt  De:im  Flaa,  /.  9.  c.  18.  He  is 
fomctimcs  called  the  Rtdir  or  Governor  of  the  Church  ;. 
but  the  appcll.ition  of  Perjure  ii  the  moll  legal,  as  well  as 
the  mcft  bencfivi.U  and  honourable,  title  that  a  pariQi 
pri  ;ft  can  enjoy ;  becaufe  fuch  an  one,  (as  Cikt  obferves,) . 
and  he  only,  is  faid  '■jtcem  ftu  ptxjonam  ttclffia  gerrre,, 
1  Comm.  c.  II./.  3S4. 

Tiic  word  Parj'sn^  in  a  large  fenfc,  includes  all  clergy- 
men having  fpititual  prcfentmenis.  And  there  may  be 
two  Parfons  in  one  church  ;  one  of  the  one  moiety,  and 
the  other  of  the  other;  and  a  part  of  the  church  and. 
town  allotted  to  each  :  and  there  may  be  two,  that  make 
but  one  Parlbn  in  a  church,,  prcfeoted  by  one  patron. 
1  InJl.  17,  18. 

A  Pirfon  hath  the  entire  fee  of  his  church ;  and 
where  it  is  faid  he  hath  not  the  right  of  fec-fimple,  that 
is  undcrAood  as  to  bringing  a  temporal  writ  of  right. 
Crc.  Ciir.  581.  And  in  the  time  of  the  Parfon,  the  patron 
hath  nothing  to  do  with  the  church  ;  but  if  the  Parfon- 
wafles  the  inheritance  thereof  to  his  own  private  ufe,  in 
cutting  trees,  iZc,  his  patron  may  have  a  prohibition,  fo 
that,  CO  fome  purpoi'ei,  he  bath  an  intcrcit  during  the 
Parfon's  tiiac.  11-//.6.  4.:  iiJ?f/.  49. 

L  Tie  DiJJiK3ien  hefjcua  a  Parfon  (orRtJior)i, 
and  a  V-icar, 

If.  77'/  Method  ef  heccmiag  a  Par/on  or  Plcor ; .  and  of- 
iht:r  ^ahJUaiioHi  and  Dutia, 

III.  /f*au  one  may  cea/e  t»  tc  a  Parfon  er  f'uar. 

T.  TaouG  H  a  Parfon  has  regularly  during  his  life  the 
freehold  in  himfelf  of  the  paruinagc  houfc,  the  glebe,, 
the  tithes,  and  other  dues :  yet  iheie  arc  fomctimes  ap- 
pycpr/aied  ;  that  is  to  fay,  the  benefice  is  pcrpctunlly  an- 
nexed to  fome  fpiritual  corporation,  either  iole  or  aggre- 
gate, being  the  patron  of  the  living;  witich  ihe  law 
etlecms  equally  capable  of  providing  for  the  fcrvice  of 
the  church,  as  any  Gngle  private  clergyman.  Sec  tbit 
Dictionary,  title  JlpptcpricUcn. 

The  anciei]!  appropriating  Ct>rporations,  or  Religious 
Houfes,  were  wont  to  depute  one  of  their  own  body  to 
perform  divine  frrvicc,  and  adminiflcr  the  facraments  in 
thofe  parities,  of  which  the  Society  tlius  became  the  Par- 
fon. This  officiating  mini ftcr  was  in  reality  no  more 
than  a  curate,  deputy. or  vicegerent  of  the  appropriator, 
and  therefore  called  I'lcavsus  or  Vicar.  His  lUpend  was 
at  the  difcretion  of  the  Appropriator ;  wlio  was  however 
bound  of  common  right  to  And  fomebody,  ^ui  ilh  de  UHt- 

porali6urs 
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ptratihtut  efi/top9  4t  J^irititaUhus,  tithtat  nJ^nJtrt-^  SeU, 
T-iiif  e.  tt.  J.  But  [his  done  in  i'o  Tcandatuus  a  man- 
ner, and  the  pariflirs  fulicred  I'o  mucli  by  the  neglcd  of 
the  Appropri.i[ors»ihat  the  Lcgifiaturc  was  forced  to  iii- 
Urpofe  :  and,  accordingly,  it  is  enaclcd  by  jht.  15  A.  i. 
(.  6,  ihai  in  al!  appropriations  of  churches,  the  diocefan 
bidiop  lhail  ordain  (in  proportion  to  the  vaJue  of  the 
church)  a  comjvrtcnt  ium  to  be  ditliibuted  among  the 
pojr  partQuoncri  annually  ;  and  that  the  vicarage  Ihall 
be  fuliicienily  t-nduwrH.  It  I'ccms  the  parifh  wcic  fre- 
c|iji:inly  fuficicrs,  not  only  by  ihc  want  of  divine  fcrvicc, 
but  alio  by  withholding  thole  nlm»,  for  which,  among 
other  purpofes,  the  payment  of  tithes  was  originally  im- 
poled  :  and  thcrcfortr,  in  thtsa^l,  a  penfion  isdircitcd  to 
be  dillribuicd  among  the  poor  parochians,  as  well  as  a 
fulBciciu  llipcnd  to  lac  Vicar.  But  he,  being  liable  to 
be  removed  at  the  plexfurc  ot  the  Appropiiiituri  was  not 
likelv  to  infill  too  rigidly  on  the  legal  fufncicucy  of  the 
llipend  ;  and  ihcttfore,  by  j} at.  4  Hrn.  4.  <,  12,  ii  is  or- 
dained, that  the  Vicjr  0;all  b:  a  (ccubr  pcrl'on,  not  a 
ncinhcr  of  any  religious  houfc;  that  he  Ihall  be  Vicar 
porpciua!,  no:  removable  at  the  caprice  of  the  monaf- 
tcry ;  and  that  he  (hall  be  canonically  iiiilituted  and  in- 
ducted, and  b^  fufiicicntly  endowed,  at  tiiL*  difcrtiion  of 
the  Ordinary,  forthefe  thrcecxprcfi  purpofes ;  tudodivine 
fcrvicc  }  to  infi  rm  the  pcOj^le ;  and  to  keep  hofpitality. 

From  this  fiatucc  we  may  date  the  origin  of  the  prefcnl 
Vicarages  ;  for,  before  this  time,  the  Vicar  wa*  nothing 
more  than  a  temporary  curate  ^  and  when  the  church 
was  approplatcd  to  a  monaftcry,  he  was  generally  one  of 
their  i>wn  body  ;.tha:  is  one  of  the  rsguint  clergy  ;  for 
the  monki,  who  lived  /uunJan:  regi/lat  of  their  rcfpcftivc 
houfcs  or  rociciid,  were  dcaominattd  regular  clergy,  in 
contr  diction' to  the  parochial  clergy,  who  performed 
their  miniftry  in  the  world,  is  /t:uto\  and  who,  from 
thence,  were  called  fteuhr  clergy.  All  the  ti'hes  or  due* 
of  the  church  of  common  right  belong  to  the  Re^or ; 
or  to  the  .\pproprir.:cr  or  Impropriator,  who  have  the 
fame  rights  as  the  Re^or  ;  and  thcVxar  iseniiiird  only 
to  that  portion  which  is  cxprciTed  in  his  endowment ; 
or  ^(lut  his  predeccfTors  have  tnimemorially  enjoyed  by 
prefcrtption,  whtch  is  equivalent  to  a  grant  cr  endow- 
ment. Tlu'fc  endoA'mcnu  trequcnily  invet^  the  Vicar 
with  fome  part  o*^  the  grc-t  tiihcs ;  therefore  the  words 
re:Icr;a^  And  vuarial  tithes  have  no  dctiniie  6gnification : 
Bbt^/Yii/ and  y/flrt/i  tiihes  are  tcchmciU  terms;  and  which 
arc,  or  ought  to  be,  accurately  dclined  and  dilhnguiOied 
bythclaw.  1  Comm.  c  li,r> /r.  See  this  Dicl  ixiicritha. 

I'he  endowment!, in  confcquenccof  thefe  Aatutcs,  have 
ufually  been  bv  a  portiow  of  the  glebe,  or  bnd.  belong- 
ing to  the  Pa-fonagc,  And  a  particular  fnarc  of  the  tithe!, 
which  the  .ArpiopiiAtois  found  it  moll  (roublefome  to 
coiletft.  and  which  are  therefore  generally  called  privy  or 
fmall  tithes ;  the  greater,  or  predial,  tithes  being  UiU  rc- 
fcrved  to  their  own  ufc.  But  one  and  the  fame  rule  was 
not  obfcrved  in  the  endowment  of  all  vicarages  Hence 
fome  are  more  liberally,  and  fome  more  fcantily,  en- 
dowed:  and  hence  the  tithrs  of  many  things,  as  wood 
in  particular,  arc  in  fome  partlhcs  rc^riid,  and  in  fome 
vicarial,  tithes.  iCemm.cii. 

Thcdi!lin<Jbon  therefore  of  a  Parfonand  Vicar  is  this: 
The  Parfon  has  for  the  moll  part  the  whole  right  to  all 
thcecclefiadical  dues  in  his  parifh  ;  but  a  Vicar  has  gc- 
Acraliy  an  Appropriator  over  him,  eouilcd  to  the  beft 


part  of  the  profits,  to  whom  he  is  in  e^Ld  perpetual 
curate,  with  a  (landing  fatary.  Thougli  in  fome  places 
the  vicarage  has  been  confiderably  augmented  by  a 
targe  lharc  of  the  great  tithes;  which  augmentations 
were  greatly  atliUtd  by  Jinr.  29  Car.  2.  c.  H,  cnaded  in 
favour  ol  poor  Vicars  and  Curates ;  which  rendered  fuch 
temporary  augmentations  (when  made  by  the  appro- 
priaiors)  perpetual. 

A  Vicar  indeed  mart  metfarily  have  an  Appropriator 
over  him,  or  a  finecure  Rc'tor,  who  in  fome  books  is 
confiJered  as,  and  called,  an  /^['propriatur  Cf  benefices^ 
fome  have  never  be?n  appiopriaied  ;  confeqaeuily,  111 
th^fe  there  can  bcno  Vicar,and  the  incumbent  is  Uei^or, 
and  entitled  co  all  the  dues  of  the  church.  Some  were 
appropriated  to  fccular  eccUfiinica)  corporation^,  wh'ch 
appropriations  (li  1  exiH,  except  perhaps  fume  few  uhich 
may  have  been  diflol-ed;  others  wcic  appropriated  to 
ihe  l^Ioufci  of  the  rigular  clergy ;  all  which  appro- 
pri.itions,  at  the  ditlblutiun  of  monafteries,  were  trans- 
ferred to  the  Crown  :  and,  in  the  hands  of  the  King  ur 
his  grantees,  arc  now  caSIcd  Impropriations ;  but  in  (ome 
appropriated  churches  no  perpetual  Vicar  has  ever  been 
endowed ;  in  that  cafe,  the  ofHciating  minilter  is  ap- 
poir.tid  by  the  Appropriator  or  Impropriator,  and  ij 
called  a  perpetual  Curate.  1  Canm.  cw.  inn.  See  fur- 
ther titles  yiear ;  yicara^e, 

II,  THt-  method  of  becoming  a  Parfon  or  Vicar  is 
much  the  !ame.  To  both  there  arc  fojr  rci]uiruci  ne- 
ccfTary  :  holy  orders  ;  prefentation  ;  irltitution  ;  and  in> 
duclion.  'I  lie  method  of  conlcrring  tlie  holy  orders  of 
deacon  and  pricit,  .i<.cf)rding  to  the  liturgy  and  canons, 
is  foreign  to  the  prtimt  purpofe,  any  farther  than  as 
they  iirc  ncceffaiy  rcquilites  to  make  a  complete  Paifon 
or  Vicir.  See  2  Burn.  Eccl.  Law  103.  By  Common 
Law,  a  Deacon,  of  any  age,  migtit  be  inllitutcd  and  in* 
ducte  d  to  a  parfonage  or  vicara<^e  ;  but  it  was  ordained 
by J/a!.  13  £/;2..  f.  u,  that  00  pcrfon  under  13  years  of 
agr,  and  in  de.icon*5  orders,  ihould  be  prefented  to  any 
benehce  witli  cure ;  and  if  he  were  not  ordiiined  Pricfl 
within  one  year  after  his  induction,  he  iliould  be  1// 
yA.Vtf-dcprivcd  :  and  now,  by  ijiif  14  Car.:,  r.  4, 
no  prrfon  if  capable  to  be  admitted  to  any  benefice,  un- 
lefs  he  hath  been  firll  crdaincd  a  pricll  ;  and  then  he  is, 
in  the  language  ol  the  la^v,  /I  Cltrk  in  ore!e>-i.  But  if  he 
obtains  order;,  or  a  licence  to  preach,  by  money  or 
corrupt  practices,  (^hich  fccms  to  be  the  true,  though 
not  the  common,  notion  of  fimony,)  the  peifon  giving 
fuch  orders  forfeits  40/.  and  the  perlbn  reccivin]^  10/. 
and  is  incapable  of  any  ecclefiaflical  preferment  for 
Icvcn  years  aftcr^vards.  Stat.  31  Eiiz,.  c.b:  and  fee  fur- 
ther this  Didionary,  title  OrMnatUa, 

Any  Clerk  may  be  prefentcd  10  a  parfonage  or  vicar- 
age ;  that  is,  the  patron,  to  whom  the  advowfon  of  the 
church  belongs,  may  offer  his  Clerk  to  the  Bifliop  of  the 
dioccfe  to  be  inllitutcd.  A  layman  alfo  may  be  pre- 
sented ;  but  he  mufl  take  Pricll's  order&  before  his  ad- 
miCion.  i  Burn.  £c(L  Law  10$.  As  to  Advowfons,  or 
the  right  of  prefcntation,  which  arc  a  fpecies  of  piivai» 
property,  fee  this  Diftionary,  title  jiJvtivfon. 

But  when  a  clerk  is  prefentcd,  the  BiHiop  may  rcfufe 
him  upon  many  accounts.  As,  if  the  patron  is  excom- 
municated, and  remains  in  contempt  forty  days,  z  RoL, 
Abr.  355.  Or  if  the  clerk  be  unfit;  Qlan'o.  /.  13.  {.  20; 
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whicli  unf)tncr»  is  of  fcweral  Ic'indi.  Firft,  with  regard 
to  his  peiion  ;  a*  if  he  be  a  t>a;Urd  (though  ch»e  inca* 
pactty  I'e:  ms  now  exploded.  Ire  Ba  nard ;)  an  nu:law,  an 
excommuntcntc.  an  alien,  under  :<g: ,  ur  the  like.  2  RtU. 
Ah.  3(6 ;  2  bfji.  63X  :  Stna.  3  Rtt.  2.  r.  3  :  7  ^*V.  2. 

12.  Ncjti,  wnh  rrg-ird  to  hi>  taiirt  or  moraU ;  11  for 
an)' parlicuUr  Itcreiy,  ur  vice  that  ii inft :  but  if 
the  Qithop  alli-^ci  only  in  gcnerali,  as  that  he  \t jchij- 
malttui  inw/a-atti.',  or  objects  a  fault  that  15  malum  pro- 
^/^-/ftjHt,  merely  as  liaunting  taverns,  playing  at  unliA-ful 
gamci,  or  the  like  ;  it  ti  not  good  caule  of  rcfufil. 
5  Hff>.  $8.  Or.  latity.  the  clerk  may  be  unlit  to  dif- 
chugc  the  pallora!  office,  fcr  want  o>  learning.  ln.:ny 
of  which  cales  (he  Bilhop  ivny  rcfufc  the  ctcrk.  In  calc 
:hcreful.il  is  lor  hcrcfy,  fchifm,  inability  of  Icirning. 
((f  other  matter  of  eccl  rfultical  cogniy..incei  there  the 
Bithop  mull  give  notice  to  tne  patron  of  fuch  his  caufc 
of  refufal,  wtio>  b^'ing  ufually  a  layman,  is  not  fuppd'ed 
to  have  knowledge  of  it ;  elfc  he  cannot  prefenc  by 
1.1  pfe :  bot,  if  the  caufe  bj  t(rmprr.i],  there  he  is  not 
bound  to  give  notice,  ila/i.  6^2.  See  m\c //Jvo^v/en  II. 

If  an  ai^ion  at  \aw  be  brought  by  the  Patron  againlt 
the  3i(hop  for  rtrfufiog  his  clci^,  the  Bithop  muH  alTign 
the  caufe.  Jf  tlie  caule  tie  of  a  temporal  nature  and  the 
faA  admitted,  (as,  for  inll.ince,  outlawry.)  the  judges  of 
the  King'i  Courts  mull  deiermine  its  validity,  or  M-he- 
iher  it  be  futHcicnt  caufc  of  rrlufal  ;  but  if  the  fafl  be 
denied,  it  mull  be  determined  by  a  jury.  If  the  caufe 
be  of  a  rpiritual  naiute,  (»t,  hcrefy,  particularly  at- 
ledgcd,)  the  favM,  if  d  nied,  Ih^ill  alfo  be  determined  by  a 
jury ;  and  if  the  i^^k  be  admitted  or  found,  the  Court, 
upon  confaltation.and  advice  of  learned  divines,  (hall  de- 
cide its  foSiciency.  2  Ja^  6}2.  It  the  cau)e  be  want 
of  learning,  theBilhop  need  not  fpeclfy  tn  what  points 
the  clcrkis  deficient,  bu:  only  allege,  that  he  n  deficient ; 
for  the  /?«!/.  t)  Eiitv.  2. ft,  \.t,  ij,is  cxprefs,  that  the 
examination  of  tne  fitnels  of  a  pcrfon  prcfcntcd  to  a  be- 
nefice be'ongs  to  the  ccdetulllcal  judge.  ^  kip.  58  : 
3  Ltv.  313.  But  bccaufe  it  wnuKl  be  nugatory  in  this 
cafe  to  demand  the  reafon  of  rcfufal  from  the  Ordinary, 
if  the  patron  were  bound  to  abide  by  his  determination, 
who  has  already  pronounced  his  cltrk  unfit ;  there- 
lore,  if  the  Bilhop  returns  the  clerk  to  be  minut  Jh£x' 
€irn$  iH  Iticraturdt  the  Court  ftall  write  to  the  Metropo> 
litan,  to  re-examine  him,  and  certify  his  qualiticaiions ; 
which  certiticate  of  tne  Archbifhopis  final,  %  Inft.  6^2. 

If  the  Bithop  hath  no  objcAions,  but  admits  the  pa 
tronS  prclentaiton,  the  cterk  fo  admitted  is  next  to  be 
inllttuted  by  him;  which  is  a  kind  of  invcHiture  of  the 
Ipiritnal  part  of  the  benefice  {  for  by  intlitution  the  care 
of  the  fouls  of  the  parith  is  comm:;ted  to  the  charge  of 
the  clerk.  When  a  Vicar  is  inftituted,  he  (befidcs  the 
ufuat  torins)  takes,  if  required  by  the  Bithop.  an  oath 
vf  perpetual  residence;  for  the  maxim  of  law  i*,  that 
*vUanui  K'.n  habrt  •vUarium:  and,  as  f  e  non-refidcnte 
of  ihc  Appttipriitor^  was  the  caufe  of  the  perpetual  efta- 
blifhmcnt  of  vicarages,  the  law  judge*  it  very  improper 
/or  then  to  defeat  the  end  of  th^ir  conilitution,  and  by 
abfen  e  to  create  the  very  mifchief  which  they  were 
app  inted  to  remedy;  cfpecialiy  a>,  if  any  promts  are  to 
arifc  from  putting  in  a  curate  and  living  at  a  diliancc 
from  the  panih.  the  Apprcpriaior,  v/ho  ii  the  re:i'  Par- 
Tun,  has  unduuiuedly  the  elder  title  to  them.  And  ii 
appears  cbat  the  Biibop  caiuiot  diTpeniie  with  the  Vicar's 


oath,  which  ii,  that  he  will  be  rc.'^dent  upon  hts  ticar. 
age,  unlcfs  difpenfcd  withal  by  his  dioccfan.  i  Butn. 
Eiil.  La'iv  148. 

Wnen  the  Ordinary  is  alfo  the  patron,  and  confers  the 
j  living,  the  prefctitation  and  infliiution  are  one  and  the 
fame  atl,  and  arc  cjiled  a  CoHarion  to  a  benefice.  See 
title  .-/t/itic/'H  1.  ity  inllitution  or  collation  the  church 
j  it  full,  fo  ttiat  there  can  be  no  frefh  prefcntaiion  till  an- 
I  other  vacancy,  at  Icaft  in  ihe  cafe  of  a  common  patron; 
j  but  the  church  is  not  full  againtt  the  Ki^ig.  till  induc- 
,  tton  :  nay.  even  it  a  clerk  is  inlliiuied  upon  the  King's 
I  prefematioo.  the  Cto^vn  may  revoke  it  before  ittdo^ion, 
I  and  pretcnt  another  clerk.  Cs.  hit.  344.  Upon  inlli- 
,  tution  alio  toe  deik  may  enter  on  (he  pjirforage  houfe 
and  glebe,  ,iad  take  the  lithei  ;  but  he  cannot  grant  or 
let  them,  or  biing  an  aftion  for  them,  till  induction, 
iCvttuj.c.  11./.  391.  See  further  this  Dictionary,  utie 
Inftituiiun, 

I  Induflion  is  performed  by  a  mandate  from  tbeBifliop 
'  to  the  Archdeacon,  who  ufually  i0ues  out  a  precept  to 
other  clergymen  to  perform  it  for  him.  It  i*  done  by 
giving  the  c'rrk  coipural  pofTcilion  uf  chr  church,  as  by 
holding  thr  ring  ot  the  door.  tOiliog  a  bell,  or  the  like ; 
and  is  a  form  required  by  law,  with  intent  to  give  all 
the  patithiuner^  due  noitce.  atd  fuAicient  cettainiy  of 
their  new  miniUcr,  to  whom  tlieir  titlics  are  to  be  paid. 
Thi:  thrrcfore  i>  ih  invclliiure  v\  ific  'cniporrd  part  of 
the  benefice,  as  iniluution  is  cf  the  fpiritual  bee  further 
tide  iKtiudiiH.  A'td  uhcnaclerk  i^  thus  prefented,  inlU> 
tutcd,  ana  tniluctcd  into  a  rcflory,  he  is  then,  and  not 
before,  in  foil  and  complete  po^Tellion.and  isc^lled  in  law 
pajona  imptr/iMoia,  Or  Parfon  imparfonec-  Co.  Lilt.  500. 

1  he  D^itei  of  a  Parfon  or  Vicar,  arc  pnncipaHy 
of  eccleriattical  cogni2ance  ;  fee  thi>  Diftionar}*,  title 
Pnaihing  ;  thofc  ot.!y  excepted  which  are  laid  upon  him 
by  lUtute.  And  thofc  are  indeed  lb  numerous.  th«t  it 
is  impracticable  to  recite  them  here  with  any  toIeraUe 
concifencfs  or  accuracy  ;  they  are  10  be  gathered  chiefly 
from  fuch  authors  as  have  compiled  trcitifes  cxprefsljr 
upon  this  fubjeA;  though  thefe,it  is  remarked  by  BUei:' 
ftcne,  are  not  very  much  to  be  relied  on.  The  article  of 
RiJuUna  may  here  be  Aightly  noticed  ;  upt  n  the  (uppo- 
litton  of  which  the  bw  doih  lUlc  every  parochial  mi- 
nillcr  an  incumbent.  By  ftct.  21  Hen  3.  r.  1  3.  pcrfons 
wilfully  abfenting  themfelves  from  their  benefices,  for 
one  month  together,  or  two  months  in  the  whole,  in  the 
year,  incur  for  every  month  a  penalty  of  5/.  to  the 
King,  and  5/.  to  any  perfon  that  will  fue  for  the  fame ; 
except  chaplains  to  the  King,  or  others  tisercin  men- 
tioned, during  their  attendance  in  the  houfehold  of  fuch 
as  retain  them  :  (See  ittic  Chaplatn  :)  .md  ilfo  except 
all  He^ds  of  Hoofcs,  magiilrates.  and  profcfTors  in  the 
UniverJities;  (■t-vz.  the  Chancellor,  Vice-Ch^rcellor, 
Commiflary,  Doctors  of  the  Chair,  and  Readers  of 
Le^ures  ;)  and  all  lludents  under  forty  years  of  age 
rtlioing  there,  hcna fJt  for  lludy.  Legal  refideice  is 
not  onlv  in  the  parifh,  but  alfo  iu  the  paifon'ge 
houfe,  t/  there  b«  one  :  for  it  hath  been  refolvfd,  th3t 
Ihe  thtute  intended  refidencc,  not  oaly  tor  UrviKg  the 
cure,  and  for  hofpi  ality  ;  but  alfo  for  maintaining  the 
houie,  that  the  fuccenbralfo  may  keep  hofpiiatity  there. 
6  Rtp,  21.  And  if  (here  be  no  parlorage  houtV,  it  hath 
been  holden  that  the  :ncumbent  is  hound  to  hire  one,  in 
the  fame  pariih,  lu  >inlwcr  the  purpofes  of  rcAdenc*. 
1  5  Sec 
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Sec  CjMc/.  429:  5  Burr.  I'jzz't  and  this  Di^ionary, 
liiJe  Rtjidtiicc. 

For  the  more  effiiflual  promotion  of  this  Important 
duty  of  rcfiijence  in  the  parochial  clergy,  a  provifion  is 
made  by  tlie/Ai/.  17  Gtn.^.c  53,  for  railing  money  upon 
ecclefialltcal  benebces,  and  to  be  expended  in  rebuild- 
ing, or  rcp:iiring,  the  houfcs  belonging  tofuch  benefices. 

This  tiatuce  enables  the  Incumbent,  when  there  is  no 
parfonage  houf'c,  or  where  it  is  To  ruinous  as  not  to  be 
repaired  wish  one  year's  income  ot  tlic  living,  to  borrou-, 
with  the  content  of  tlie  Patron  and  Ordinary,  upon  mort- 
gage of  the  revenue  of  the  living,  a  (urn  not  exceeding 
two  years'  clear  value,  to  be  laid  out  in  repairs,  build- 
ing, or  the  purchafe  of  a  houfe.  The  intcrell  of  which 
was,  under  ttiis  llatute,  to  be  repaid  by  (he  Incumbent 
yearly,  and  5/.  percent,  of  the  principal,  or  \ot.  per 
ct/ii.  if  he  did  not  refide  20  weeks  within  a  year.  Anti 
where  the  income  is  ico/.  a  year,  and  the  incumbent 
does  not  retide  20  weeks  within  a  year,  the  patron  and 
the  Ordinary  arc  empowered  to  undertake  this  without 
his  confent.  The  Governors  of  Queen  Jnne'i  bounty 
may  lend  money  upon  fuch  mortgages  at  4/.  per  ant. 
tntcreil,  and  loc/.  upon  a  li\'itig  under  40/.  a  year, 
without  any  intercrt.  Colleges  and  other  Corporations 
may  lend  money  for  this  purpofc  upon  their  own  livings 
without  iiuereil.  And  the  Aatute  contains  the  forms 
and  modes  ot  proceeding  to  fulfil  its  various  purpofcs. 

Under  thii  Itatute  the  money  borrowed  was  dire^ed 
to  be  difchargcd  by  paying  <j/.  pe»-  cent,  yearly,  upon  the 
principal  remaining  due ;  the  conlequence  was,  that  it 
would  have  bten  diminifhcd  by  decreafing  indalmunts ; 
which  would  have  produced  an  infinite  fcrics  ;  fo  that  the 
whole  could  never  have  been  paid.  And  it  required 
anoth:r  Ibtutc,  which  wa;  palTcd  merely  for  the  pur> 
pofe,  to  correal  this  palpable  blunder;  by  this  latter 
flatute  the  original  fum  mufl  be  paid,  as  llated,  at  the 
fartheft,  within  20  years.  See^at,  zi  Cm,  3.  c.  66. 

III.  Although  there  is  but  one  way,  whctcby  one 
may  bccom-.-  a  Parfnn  or  \*ic3r ;  there  arc  many  circum- 
flances,  bclidcs  death, 'by  which  one  may  ccate  to  be  fo. 

By  CtJJian^  in  taking  another  benefice.  I'or  by  ftat. 
21  HtH.  8.  f.  13,  if  any  one  having  a  benefice  of  8/.  pit 
twnmn,  or  Upward,  (accordirg  to  the  prefent  valuation 
in  the  King's  books,  Cro,  Car.  456,)  accepts  any  other, 
the  firfl  lhall  be  adjudged  void,  untefs  he  obtains  a  dif- 
pcnfntion ;  wiiicli  no  one  is  entitled  to  have,  but  the 
chaplaini  of  the  King  and  others  therein  mentioned  ;  the 
brethren  and  fons  of  Lords  and  Knights;  (but  not  of 
baronets,  as  that  dignity  did  not  exirt  at  the  time  of  the 
Jia/.  21  H.  3;)  and  doctors  and  bachelors  of  divinity 
and  law.  admitted  by  the  univerfities  of  this  realm.  See 
this  Didionary,  titles  Ci(T/i/«;n ;  Plurality.  And  a  va- 
cancy thus  made,  for  want  of  a  difpenfalion,  is  called 
Cchion.  See  this  Diftionary,  title  Cefftsn. 

By  Conf'cerattm ;  for  when  a  Clerk  is  promoted  to  a 
bilhoprick,  all  his  other  preferments  are  void,  the  inftant 
that  he  if  confccrated.  Sec  this  Didionary,  title  Bijhepi. 
But  there  is  a  method,  by  the  favour  of  the  Crown,  of 
holding  fdCh  \W\i\%h  ia  ccmmemfam.  Cimment^a,  or  tccUjia 
commen'iata,  is  a  living  commended  by  the  Crown  to  the 
care  of  a  clerk,  to  hold  till  a  proper  pallor  is  provided 
for  it.  This  may  be  temporary  for  one,  two,  or  three 
ycai»;  or  perpetual:  being  a  kind  of  difpcnfation  to 


avoid  the  vacancy  of  the  living,  and  !s  called  a  «w- 
mcntla  retiisere.  There  is  alfoa  coKimtntfa  recipert,  which 
10  take  a  benefice  eie  »cvot  in  the  Bilhop*s  own  gift,  or 
the  gift  of  fome  other  patron  confenting  to  the  fame; 
and  this  ij  the  fame  to  him  as  inditution  and  indu^ion 
are  to  another  clerk.  See  further  this  Ditttonary,  title 
Co.rimf/t{^am. 

By  Rifignanon.    But  this  is  of  no  avail,  till  accepted 
by  the  Ordinary;  into  whofe  hands  the  refignation  mufl  1 
be  made.  Cro.Jitc,  158.  Sec  further  this  Dictionary, 
title  Rejifi'iation. 

By  Diprivaiion;  either,  firft,  by  fentence  declaratory 
in  the  Kcclefiallical  Court»^  for  fit  and  fuHtcient  caufes 
allowed  by  the  Common  Law;  fuch  as  attainder  of 
treafonor  felony.  Oyer  108  :  Jenk.  210;  or  convifUon  of 
other  infamous  crime  in  the  King's  Courts ;  for  hcrefy, 
inlidclity.  [Fux.,  Ab.  tit.  ^'rial  54,)  grofs  immorality, and 
the  like  ;  or,  fecondly,  in  putfuance  of  divers  penal  lU- 
tutcs,  which  declare  the  benefice  void,  for  fome  nonfea- 
fance  or  neglefl,  or  elfc  fome  mal-feafance  or  crime. 
As,  for  Simony  ;  by  fiats,  EUs..  r.  6:  is  /i'^n-  Ji.  z. 
r.  12  ;  fee  title  Simony  :  —  for  maintaining  any  dodiine  tn 
derogation  of  the  King's  fuprtmacy,  cr  of  the  thirty- 
nine  article*,  or  of  the  Book  of  Common  Prayer;  by 
I  E!iz.  ec.  1,2  :  13  Eliz.  c.  1 2  : — for  ncglefling, 
after  inllitution,  to  read  the  liturgy  and  articles  in  the 
church,  or  make  the  declarations  agrtinfl  popery,  or  take 
the  abjuration  oath;  jhttj.  x^Mlix.  e.xi:  13(^14 
C.  z.  f .  4  ;  I  Ceo.  i.  jJ.  t.  e.  6  :  — for  ufing  any  other 
form  of  pr-iycr  than  the  liturgy  of  the  church  of  Eng- 
land \Jlat.  I  Eliz.  e.z: — or  for  abfcnting  hinifcif  Jixty 
days  in  one  year  from  a  benefice  belonging  to  a  popith 
patron,  to  whicli  the  clerk  was  prcfcnted  by  cither  of 
the  univerruicfi ;  Jht.  1  Pr.  Isf  M.  j}.  1 .  r.  26  ;  fee  title 
PiipiJI :  in  all  which  and  Hmilar  caf<.$  the  benefice  is 
ipfe  fado  void,  without  any  formal  fentence  of  depriv- 
ation. 6  Rtp.  29,  30  :  I  Cciftm.  c.  \  \. 

For  further  matter  relating  to  this  fubjed,  fee  this 
Diifiionary,  titles  Chureb;  Clergy  ^  Curate  i  ^are  lmpedit\ 
Tuhes,  Sec. 

PARSONAGE,  Ptr/osatut,  Per/cnagium.]  Is  fome- 
timcf  taken  for  a  dignitary  in  a  church,  and  iometimes 
for  the  benefice  itfcli.  Co^vei/. 

Parfonage,  or  rcflory,  is  a  parilh  church,  endowed 
with  a  hnufc,  glebe,  tithes,  isfe. ;  or  a  certain  portion 
of  lands,  tithes,  and  offerings,  edablifhcd  by  law,  for 
the  maintenance  of  the  miniftcr  who  hatli  the  cure  of 
fouls :  and  though  properly  a  Parfonage  or  rectory  doth 
confillof  glcbt;  land  and  lithc.'i;  yet  it  may  be  a  rei5lory« 
though  it  have  no  glebe,  but  the  church  and  church- 
yard :  sifo  there  may  be  neither  glebe  nor  tithes,  but 
annual  payment!  in  lieu  thereof.  P.irj.  Cohhc.  190.  The 
rights  to  the  Parfonage  and  church  lands  arc  of  fevcral 
natures;  for  the  P.irion  hath  a  right  to  the  pofTefiion; 
the  Patron  hath  the  right  of  prcfeniation  ;  .ind  the  Ordi- 
nary a  right  of  invcftiturc,  tiff .  But  the  rights  ci  the 
Patron  and  Ordinary  .t re  only  collateral  righf^ ;  neither 
of  them  being  capable  of  potfefTing  or  retaining  the 
church  themfelvcs;  though  no  chaige  can  br.  laid  on 
the  church  or  Parfonage,  but  by  the  cimfi'nt  and  agr5e- 
ment  of  all  <rf"  them.  Uughei^s  Par/.  Laia  i^^^  See  titles 
Par/on  ;  Apprispriatim* 
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PARSON  MORTAL.  The  reftorof  a  church  infti- 
lutcd  and  indufled,  for  his  own  life,  was  calkd  Pnprui 
mcrtoUs :  and  any  collegiate  or  convcnlionai  bodyi  to 
whom  ihc  church  was  for  every  appropriated,  was 
Xttrnv^  Per/ona  iraKicrtalis.  Cartnlar.  Raiin:g,  MS.y.  Il)2. 
Sec  tiilcj  Porjoft ;  A^propriaitim, 

PARTES  I'lNlS  NIHIL  HABUERUNT.  ts'f.  h 
an  exception  taken  againti  a  fine  levied.  3  Rtp.  1^8.  See 
title  Pixi  if  Lar.tls. 

PARTICiPATIO,  Is  the  charity  fo  called,  by  which 
the  i-oor  arc  made  ^ariicifei  iif"  other  men's  goods.  We 
r^ad  it  in  fcvcral  places  in  the  Mmafi.  2  /rpi.  pagt  3ZI. 

PARTIES,  rfrc  ihofc  wlio  are  named  in  a  deed  or 
fine,  as  panics  to  ii ;  as  thofc  who  levy  the  fine,  and  to 
whom  the  tine  is  lev  ied  :  to  they  who  make  any  deed, 
and  ihcy  to  whom  it  is  nude,  are  called  Pa-.-tin  t^thsdati' 
C(n>:eU.  See  titles  Ay.// ;  Pme  cf  Lasdi. 

PARTITION.  Partith.'l  The  dividing  land  de- 
fcended  by  the  Common  Lnw,  or  cullom»  among  co-heirs 
or  parcener^,  v/here  there  are  two  at  leaft.  In  AVh/, 
where  the  land  is  of  gavelkind  nature,  they  call  their 
Partition  fhiinng,  from  the  S.ixon  todivide.  In 

hathz  it  is  called  kcrci£'err.  Partition  alio  may  bfc  made 
by  jctnt-tenants.  or  tenants  in  common,  by  aflrnt*  deed, 
cr  writ.  Sec  \\^-tiyeint-tcn:tini ,  Paritn:ys\  Tt nam 3  in 

PARrmONE  PACJENDA,  mentioned  xv,  fiat. 
31  H.  B.  c.  \ .]  A  writ  that  lies  for  thole  who  hold  hr.ds 
or  tenements a  mi/ii/.jit,  and  woiiid  fever  to  every  one 
'his  part;  againjl  thofe  who  rcfufe  to  join  in  Partition,  as 
coparceners,  tenants  in  gavelkind,  c?V.  Ol-{.  Nat.  Bn-j, 
142 :  f.N.£.6i.  See  title  Parn'/ii-rj;  Jciitt-ntMNUi 
tenants  m  Cummot:. 

PARTNERS,  Are  where  ^vo  or  TCore  perfons  agree 
to  come  into  any  trade  or  bargain  in  certain  proportions 
ngrecd  upon.  If  tiicrp  are  two  partners  in  trade,  ar.d 
judgment  is  recovered  ngainlt  one  of  them,  his  moiety 
of  the  goods  in  parineriljp  only,  (hall  be  tikcn'in  exe- 
cution. iZ-cif.  174.  See  title  ^(7a,*r#//  IV.  7. 

PART-OWNERS,  Thofe  who  are  concerned  in  fliip 
matter?,  and  have  joint  Ibarcs  therein.  .And  when  there 
arc  Part-owners  of  a  ftiip,  the  majcrity  may  lit  lier  out, 
without  conlent  of  the  reft;  and  if  they  do,  fiich  majo- 
rity run  all  hazard,  and  arc  to  part.ike  of  the  profits. 
Sbuw.  13,  CO.  A^ionlitS'SS  we!!  againll  the  part-owners 
of  a  ftiip,  for  the  lofs  or  fpoiling  of  goods  delivered  to 
the  mailer,  as  a^ainft  the  mafler  ;  for  as  the  mailer  of  a 
fliip  is  chargeable  in  refpeft  of  his  wages,  fo  arc  Part- 
owners  in  relpcil  of  the  fi-eight ;  but  the  aftion  againft 
the  Part-owners  muft  be  brought  againft  all  of  them,  or 
defendants  may  take  advantage  of  it>  by  pleading  in 
abatement,  l^c,  SAcw.  30, 105  :  3  Lti\  259.  Sec  title 
injurance. 

PARTY- WALLS;  Sec  titles  f.-rr;  LoKiitm. 
:r.AkVlSE,  SeUfit  (in  his  Notes  on  Fimfcuct  c.  51.) 
defines  it  to  be,  an  altcrnoon's  exercifc,  or  moot  for  the 
inl'ru^ion  of  young  liudents;  bearing  the  fame  name 
originally  with  the  Pr.yi.i/i^  at  Ox/'jr,i.  SrU.  Ai.v;, 
pagi  56   Chauitr  mentions  it  in  one  of  his  prologues. 

PASCHA  CLAUSUM,  The  oflaves  of  Eaficr  or 
icw  y»j<*i'o;,,  which  clofesthat  folcmnity:  iiit  ( tali) 
^vfi  Pale  ha  Chi:fam,  i:  a  <fa:e  in  fomc  cf  tut  old  deeds. 


The  firft  ftatote  of  Wsfiimnpr^  anr.a  y  EJ.  i,  is  faid  (o 
be  made  the  Mona'ay  after  Ej/nr  week;  Je  la  tluji 
de  Pafcbe,  &c. 

PASCHA  FLORIDUM,The  Sunday  before  Eajlir, 
called  P a! iTi  Sunday  i  i\'hen  die  proper  hyran  or  gcfpel 
fung  was  cecurruvt  turh^  cmn  ilonbu^  ^  palmis,  c?f. 
Car'.uUr.  Ahkit.  Glafitn.  MS.  75. 

PASCHAL  RENTS,  Rents  or  ye.irly  tributes  paid 
by  the  clergy  to  the  Biihop  or  Archdeacon^  >t  their  Eajltr 
vifitation5. 

PASCUA,  A  particular  meadow  or  paflttre  ground, 
fet  apart  to  feed  cacde.  Sec  Lindiwod,  Prev,  Jmg.  /.  3, 
f .  I  B  :  and  ptj},  Poflura. 

PA  SCU.UiE,  pojcttn^ium,  Fr.  f<'fca^i.'\  The  grafing 
or  p.i!luring  of  cattle.  Hw,  y/agl*u',2$.  The  fame  with 

PAoN-AGEf  And.pa/6nttg€  in  woods,  CjV.  See  iiil< 

PASSAGE,  ftt^agivrn-l  Is  properly  over  water,  as 
tvay  is  over  Und  ;  it  relates  to  the  fca,  and  great  tiver"', 
and  is  a  Frmci  word  fignifying  tranfitum.  In  jiat. 
\  c.d.  3. 1-.  7,  it  is  ufcd  for  itic  hire  a  man  pays  for  being 
irafifporlcd  over  fea,  or  any  river:  and  it  is  meniioned 
I  among  cut^oms  and  duties,  as  tbaloniof  PafT^gio,  ^  lajiu- 
g::,  Lharl.  litn.  I . 

AH  perfons  (hall  have  free  p;ifl\ge  on  the  river  Severn ; 
and  if  anybedilturbcd»  he  may  have  his  remedy  by  aftion. 
Star.  9  H.  6.     5.  There  were  alfo  other  flatutri 

palfed  for  regulating  the  paHage  of  this  river,  and  pre- 
venting diforders  therein  by  the //e/c^.  Sec.  l9.Vf«,  7. 
f.  ID  :  26  f/en.  8.  (.  5. 

Ptifa^io  is  alfo  the  name  of  a  writ  direfted  to  the 
keepers  of  the  ports  to  permit  a  man  to  paT^  over  fca, 
who  has  the  King's  leave,  Rt^.  Ori^.  193.  I  he  prices 
of  pafTagc  at  Dc-Vir,  &c.  were  limited  by  fiat.  4  £d.  3. 
i  c.  S.  None  to  pafa  out  of  ihe  realm  withcui  the  King's 
licence,  Stut.  5  R.  z.  ft.  \.  c.  z.  See  titles  fCi/i^i  Ne 
rxeat  rt-^Jio.  Palfagc  from  AVnr  to  Ciiw/  rellraioed  to 
Dover.  Srtit.tin.  E.3.  4.  r.  10. 

P.ASSAGIUM,  Or  P.-ifighm  Re^ij,  A  voyage  or 
expedition  to  the  Holy  Land,  when  made  by  the  Kings 
of  Etrg!tjf:d  \a  perfon.  Cc-icu/A 

PASSATOR,  He  who  has  the  intereft  or  command 
of  the  paflagt  of  a  river,  or  the  lord  to  whom  a  duty  is 
paid  for  pa-Tage.  Ciicf/A 

PASSIAGlARlUi,  A  ferry-man.  T/jsjm^s  Cbrorcfc, 
I  in  an.  12S7. 

PASS  PORT,  A  compound  of  two  French  wordf, 
f/'s.  pajfert  iranf.ret  and  fort,  fcriuty  a  haven.  It  figni  • 
fies  a  licence,  for  the  fafe  palTage  ol  any  man  from  one 
place  to  another.  Sec  fiats  2  £.  fc.  c.  2  ;  and  titles  jiliev 
IV  ;  Safe  esndu^iJ. 

P.^STi  nUM,  A  pafture  field.  DcxtejJay,  per  Catt 
761. 

PASTORAL  STAFF.  The  form  of  it  was  Hreight 
which  fijrnified  yte'tym  rigimen.  All  the  :op  pan  of  it 
was  crocked,  aud  the  other  part  fharp:  the  crocked 
fij^niticd,  that  the  bifnop  prclidc-d  over  the  people  ;  and 
the  fharp  fignifisd,  to  punifli  the  ftubborii.  Cwjdl. 

PASTURE,  Is  any  plac«  generally  where  cattle  may 
feed  ;  and  feeding  for  cattle  is  called  Pallure,  where- 
fore feeding  grounds  are  caJled  common  of  Failure  :  but 

common 
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common  of  Paflure  i»  properly  a  right  of  patting  beafls 
to  paflure  in  another  man's  foil ;  and  in  this  there  is  an 
intcrert  of  the  lord  and  of  the  tenant.  irco/Ti  hjl.  196, 
197.  For  in  thofc  waftc  grounds,  which  are  ufually 
called  Commons,  the  property  of  the  foil  is  generally  in 
the  lord  of  the  manor ;  as  in  common  fields  it  is  in  the 
particular  tenants.  And  common  of  Failure  is  either 
appendant,  appurtenant,  becaufc  of  vicinage,  or  in  grofs. 
See  title  Comman. 

PASTUS,  The  procuration,  or  provifion,  which  te- 
nants were  bound  to  mikc  for  their  lords  at  certain 
times, or  as  often  as  they  made  a  progrefs  to  their  lands: 
1'his,  in  many  places,  was  turned  in[o  money.  H§c  modo 
per  a'vum  iiterabc  a  Partu  fit^is  tS'  PriniipuK.  Chart,  l/'al' 
gafi  Regit  Miraonim  in  Moit.  ^ngi,  i.  123, 

PATENTEE,  One  to  whom  the  King  grants  his 
tetters  patent.  7  Ed.  6.  e.  3, 

PATENTS,  The  King's  writing*,  fcaled  with  the 
Great  Sea],  having  their  name  from  being  cpen  :  and  they 
differ  from  writs.  Crcmpt,Juri/J,'\2(>.  The  King  is  to 
advife  with  his  Council  touching  grants  and  Patents 
made  of  his  eflate,  b'r.  And  in  petitions  for  land*,  an- 
nuitieSf  or  offices,  the  value  is  to  be  exprefled  ;  alfo  a 
former  Patent  is  to  be  mentioned  where  the  petition  is 
for  a  grant  in  reverfion,  or  the  Patents  thereupon  thall 
be  void.  Stats,  t  Hen.  4..  c  6:6  Hen,  8.  c.  15. — Patent^i, 
which  bear  not  the  date  .ind  day  o(  delivery  of  the  King's 
w^arrants  into  Chancery,  arc  not  good.  Steit.  18  Hen.  6. 
f.  I.— Where  the  King's  Patent  creates  a  new  ellate,  of 
which  the  law  doth  not  taUe  knowledge ;  the  Patents 
are  void.  8  Rep.  1  :  5  Rep.  9).  But  Patents  Oiall  not 
be  avoided  by  nice  conlliuCltons  :  if  a  Patent  may  be 
tatcen  to  two  intents,  and  is  good  as  to  one,  and  not  as 
to  the  other,  it  is  valid.  Jenk,  Ctnt.  138,  When  the 
King  would  pafs  a  freehold,  it  is  nece^ary  that  the  Pa. 
tent  be  under  thcGreatSeal ;  and  it  ought  to  be  granted 
dt  advi/aments  of  the  Chancellor  of  the  Exchequer  ar.d 
Lord  Treaturcr  in  the  ufual  manner.  Fttxgi$.  291.  Sec 
titles  Grants  of  the  King ;  Scire  Faeiat. 

As  to  patents  for  new  inventions,  fee  title  Monopoly. 
For  Patents  of  peerage,  title  Peer,  For  Patents  of  pre- 
cedence, title  Barrajicr. 

PATIUA,  The  country;  the  men  of  a  neighbour- 
hood :  Thus  when  it  is  faid  inquiratur  per  patriam,  a  jury 
of  the  neighbourhood  is  meant.    In  like  manner, 
cv/  rtcognitio  per  ajji/amt  idem  efl  qued  retognitio  Patrif. 
Coviell.  See  titles  y//;^  ;  4j/ij'e. 

PATRIMO.W.  An  hercdiury  cflate.  or  right  de- 
fcended  from  anceftors.  The  legal  endowment  of  a 
Church,  or  Religious  Houfe,  was  called  eceUfiafiical  Patri- 
mony ;  and  the  unds  and  revcrfion.*,  united  to  the  See  of 
Rome,  arc  called  St.  Peter* t  Patrimony  CoixtU. 

PA TRINUS,  A  godtather;  as  Mairina  is  a  god-mo- 
ther. U.  H.  I . 

PATRITIUS,  An  honour  conferred  on  men  of  the 
firft  quality,  in  the  lime  of  the  Enghjh  Saxea  Kings. 
McH  Jng.  i.  13. 

PA  I  RON,  He  who  hath  the  difpofition  of  an  eccle- 
iiaftical  benefice.  Sec  titles  *^i^icat/sw  ;  Parfm. 

The  Patron's  right  is  ihr  moll  worthy  and  iirftafl  and 
pan  of  a  promotion  to  a  benefice,  and  is  granted  and 
pleaded  by  the  name  of  libera  di/pofitta  esthfi't.  Holf>  1 5  z. 
But  during  the  vacancy  of  a  church,  the  freehold  of 
ihe  glebe  is  not  in  the  Patron ;  fur  it  ii  in  abeyance. 
Vol.  li. 


8^.6.24;  Z;>/.  144..  A  Patron  lhall  not  have  an 
adion  for  ircfpafs  done  when  the  Cnorch  is  vacant :  and 
if  a  man  who  hath  a  right  to  glebe  lands,  rclcafeth  the 
fame  to  the  Patron,  that  is  not  good;  becaufc  the  Pa- 
tron has  not  any  eftaie  in  the  land.  11  H.d.  4.  If  the 
Patron  grants  a  rent  out  of  a  church,  it  is  void  even 
againrt  himfelf.  38  EJ.  3.  4.  See  further,  this  Ditt. 
i\l\t%  j§dvir\vJon  i  Par/on  ,  firar,  icC. 

PAVAGE,  Pavagium.]  Money  paid  towards  paving 
the  ftreets  or  highways.  Rex  eeneejpt  Pavagium  villtt  di 
Hktttingdcn  per  Quinquennium.  Pla.  Purl.  3;  Ediu.  I. 

PAUPER,  A  poor  man  ;  according  to  which  we  have 
a  term  in  law,  to  !ue  in  forma  pauperti.  See  title  Cefls  11. 

Before  a  perfon  is  admitted  to  fue  in  fcrtr.a  paupern, 
he  mull  have  counfel's  hand  to  his  petition,  ccrtilying 
the  judge  to  whom  the  petition  is  directed,  that  he  con- 
ceives the  petitioner  hath  good  caufe  of  aflion  ;  he  muft 
alfo  annex  an  affidavit  to  his  petition,  that  he  is  not 
worth  five  pounds,  all  his  debts  paid,  except  wearing 
apparel,  and  his  right  to  the  matter  in  qucltion.  LtL 
Reg.  633. 

None  ought  to  be  admitted  to  fue  in  fcrma  pauptrh  la 
ana^ionon  thf  cafe,  for  words.  Lil.  Rfg-6^$. 

A  perfon  admitted  to  fue  mfcrmm  paupetti,  can  only 
fue  in  that  caufe  for  which  he  is  admitted,  W  fie  totite 
queties.  Lil.  Reg.  633. 

Jt  lecms  that,  after  the  Oatutes  which  introduced  cofli, 
neither  plaintiifs  nor  defendants  could  fue  or  defend  tn 
fermtl  pauperis  \  for  th.n  would  be  a  means  of  depriving 
the  other  party  of  the  corts  given  him  by  llatute  :  and  as 
fiat.  It  Hen.  7.  e.  12,  enables  perfons  only  to  fue  as 
Paupers;  and  TiW'hn  flat,  Hen.  8.  15,  excepts  only 
plainiij'f  who  arc  Paupers  from  paying  cofts ;  it  feems, 
that  one  cannot  he  .idmttied  in  a  civil  action  to  defend  a 
a  Pauper.  B  it  it  hath  been  adjudged,  that  a  prrfon 
may  be  admitted  to  defend  .in  indiAment  in  forma  pau' 
peril  for  a  mifdemeanor*  fuch  as  a  confpiracy,  keeping  a 
dilbrdcrly  houfe.C^r.  for  in  fuch  proceedings  there  being 
no  cofls,  (he  judges  have  a  difcretionary  power  of  ad- 
mitting or  rehifing  them  by  the  Common  Law.  Pufih. 
t^Gio.z.The  Kmgs'.lVright  Sec /at.  z  Geo.  2.  e.  28  ^8, 
by  which,  perfons  arc  allowed  to  defend  /a  forma  pau- 
peris  on  afltons  and  informations  relating  to  the  Cufloms. 

It  is  fatJ,  that  Paupers  ought  not  to  be  admitted  to 
remove  caufes  out  of  inferior  Courts,  but  ought  to  fatiify 
thcmfclvcswiih  the  jurifdiAtoo  within  which  their  aflior.s 
properly  lie.  1  Med.  368. 

By  the  orders  of  the  Courts,  if  the  parly  admitted  to 
fue  in  forma  pauperis  give  any  fee  or  reward  to  his  counfcl 
or  attorney,  or  m.ikc  any  contrad^  or  agreement  with 
them,  he  (hall  from  thenceforth  be  dilpaupcred,  and  not 
be  afterwards  admitted  again  in  that  fuit  to  profecutc  i> 
forma  pauperis.  Ord.  Cur.  94. 

Alfo,  it  it  (hall  be  made  .ippear  to  the  Court,  that  any 
perfon  profccuting  in  fcrma  pa  iferii  haih  fold  or  con- 
irajled  for  the  benefit  of  ihc  fuiT,  or  ary  part  thereof, 
while  the  fame  depend*,  fuch  caufe  flnll  be  from  thencc- 
foith  totally  difmilTcd  the  Court.  Ord.  Cur.  gj. 

It  is  faid,  that  if  a  pauper  gives  notice  of  trial,  and 
docs  not  proceed,  he  (hall  be  difpauperfd.  i  Sidk.  ;o6. 

PAWN,  Pignut.}  A  pledge  or  g.^gc  for  payment  of 
money  lent :  it  is  faid  {rtfum  trntatlt  T)  to  be  dcritfcd  *i 
pugno,  quia  res  r  pignori  d^ntur,  pugno  c// mana  tra- 
duntur.  Lit.  Pi::.  The  party  who  p^wos  goods,  haih  a 
3  G  gcncr^ 


PAWN. 

general  property  in  them;  they  cannot  be  forfiritcd  by 
the  P,nt>K(e,  or  p-ifty  who  hath  thtin  in  Pawn,  for  any 
oficnct:  of  his ;  nor  be  ulcca  in  exccudoa  for  his  debt ; 
neither  may  they  othcrwi.'e  be  put  iu  execution)  till  ihe 
debt  for  which  they  arc  pawned  ii  fatliticd.  Lirt.  Rtp. 
3j2.  For  the  nbfolute  property  is  in  another:  therefore 
they  arc  not  alienable,  nor,  by  confcquence,  forfciablc  ; 
becaufc  they  cannot  be  forfeited  without  lofs  and  danger 
10  the  abfnlutc owner;  and  all qu.ilificd  poffcflbrsdo  take 
the  property  under  the  reAiiAionco  preferve  the  property 
of  the  right  owner.  Lro.  title  Atta<h»nnr  in  Ajfy'e  zo. 

if  a  man  pawr^  goods  for  money,  and  afterwards  a 
judgment  is  had  againit  the  Pawner  at  the  fuic  of  one  of 
the  creditors ;  the  goods  in  the  hands  of  the  Pawnee  fh^II 
not  be  taken  in  execution,  until  the  money  is  paid  to  the 
Pawnee:  bccaufe  he  had  a  cjualiticd  property  in  them, 
and  the  judgment  creditor  only  an  interclt.  3  Bulji  17. 
And  when  a  perfon  hath  jewels  in  Pawn  (or  a  certain 
fum,  and  he  who  pawned  them  u  atuintcd,  the  King 
fhall  not  have  the  jewcli  unlcfb  he  pay  the  money. 
Plf-vsd.  487.  For  the  alteration  of  the  general  property 
doth  not  alter  the  fpecial  property  in  the  Pawnee. 
2  //.  7.  I  :  I  Buij}.  29. 

If  a  man  pledge  goods  and  then  is  outlawed,  he  can- 
not rcdf  irm  them  ;  bccaufe  thtn  the  abtolute  property  is 
in  the  King;  but  if  the  outlawry  is  rererfed»  then  the 
perfon  is  re-inllatcd  in  his  property,  as  if  there  had  been 
1)0  outlawry ;  and  therefore  may  redeem  them.  1  Bulfi.  29. 

The  Pawnee  of  goods  hath  a  fpecial  prooerty  in  tSem» 
to  detain  them  for  his  fecuriry,  o\-.  and  1ie  may  bSign 
the  pAwn  over  to  another,  iVojcft  to  the  famcccnditior.:.. 
an.l  if  ibe  Pawnee  die  before  redeemed,  his  executoro 
flutl  have  it  upon  the  like  terms  as  he  had  it. 

If  goods  pawned  are  perifhable,  and  no  day  bein^  fet 
for  payment  of  the  mone^.  they  lie  in  Fawn  till  fpo>led» 
without  any  default  in  him  who  hath  them  in  keeping; 
the  party  w  ho  pawned  them  Hiall  bear  the  damage ;  for  it 
retail  be  adjudged  his  fault  that  he  did  not  redeem  them 
fooner:  and  he»  to  wh  >m  pawned,  may  have  adion  of 
debt  for  bis  money.  Alfo,  if  the  goods  arc  taken  from 
him,  he  may  have  aftion  of  trefpafs,  ^c.  Co.  Lit:.  89, 
:o8  :  7V/-V.  i;9. 

Where  goods  arc  p2wn;d  for  money  borrowed,  with- 
out a  day  let  for  redemption,  they  are  redeemable  at  any 
time  during  the  life  of  the  borrower.  They  may  be  re- 
deimrd  after  the  death  of  him  to  whom  pawned;  but 
not  alter  the  death  of  him  who  pawned  the  goods.  2  Cro. 
24;  :  Nvj  137:  I  Bi4lji-  9.  But  where  a  day  is  ap- 
pcinti-d,  and  the  Pawner  dieth  before  the  day,  his  exe- 
cu:uis  may  redeem  the  Pawn  at  the  day,  and  this  Qiall 
be  aflets  in  their  hands,  i^a^.  30,31.  If  goods  are  re- 
deemable at  a  day  certain,  it  mull  be  llrifliy  obferved  ; 
and  the  Pawner,  in  cafeof  failure  of  payment  at  the  day, 
may  ftll  them.  1  R-!.  Rtf.  181,  21  j.  But  Itill  the  right 
owner  has  his  redcmp-.ion  in  equity,  as  in  cafeof  a  mort- 
gage,  1  inji.  205  ;  Ship.  ic6. 

Ke,  who  borrows  money  on  a  Pawn,  is  to  have  the 
pledge  again,  when  he  repays  it ;  or  he  may  have  aftion 
for  the  detainer;  and  his  tender  of  the  money  rcvelUihe 
fpecial  property.  2  Cre.  z\\.  And  it  hath  been  held, 
lhat  where  a  broker  or  Pawnee  refufes  (upon  tender  of 
the  money)  to  redeliver  the  goods  in  Pawn,  he  may  be 
indicted;  becaafe  being  fccrctly  pawncdi  it  may  be  im- 
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poflible  to  prove  a  delivery  for  want  of  witnefTes,  if 
ler  Ihould  be  brought  for  them.  3  Saii.  z68.  .Adjudged, 
that  if  goods  are  Toft,  after  the  tender  of  money,  tnc 
Pawnee  is  liable  10  make  them  goo-i  to  the  owner  ;  for, 
after  tetider,  he  is  a  wronglai  detainer  ;  and  he  who  keeps 
goods  wrongfully  mull  anlwcr  for  them  at  all  events  f 
his  wrongful  detainer  being  the  cccalion  of  the  lofs. 
Cro.Jat.  243:  Vth  149:  I  DitlJI,  29:  Bro.  BaiU 
mtnt,  7  :  |  Rol.  Rrp.  1 29  :  1  Inji.  89.  But  if  tncy  aro 
loA  before  a  tender,  it  is  oiherwifc  ;  the  Pawnee  is  not 
liable,  if  nis  care  of  keeping  them  was  txnQ.  and  the 
law  requires  nothing  of  him,  but  only  that  htf  (hould  ufe 
an  ordinary  care  in  keeping  tiie  g»)ds,  that  they  niAy 
be  rcfioicJ  on  payment  of  the  monvj  for  which  ihey 
were  depnfited  ;  und  in  fucn  cafe  if  the  goods  are  lo>U 
tlie  Pawnee  bach  i^itl  his  remedy  againlt  the  Pawner  for 
the  money  lent.  2  Scli.  522  :  3  Salk.  z6i. 

If  the  Pawn  is  laid  up,  »nd  the  Pawnee  robbed,  he  is 
But  in  gene<a!  anfwerable ;  tliough  if  the  Pawnee  ufcth 
the  thing,  aa  a  jewel,  watch,  c^f .  that  will  not  be  the 
wprfe  for  wearing,  which  he  may  do,  it  is  at  his  peril ; 
and  if  be  it  rcbbed,  he  is  anfwerable  to  the  owner,  as 
the  uiing  occifioncd  the  lof*,  i^c.  2  Salk.  522  :  3  Salk, 
268  :  fee  Ca,  Lut.  89.  <j  :  3  y,i,^?.io8  :  4  Co.  83  :  Palm. 
551:  0;f.  121 :  i'rtV.  178  :  Cr9.  Jac.  144  :  i  Buljf, 
29,  30:  1  Rcl.  Rip.  .3i.  If  the  Pawn  is  of  fuch  a  na- 
ture, that  the  keeping  is  a  charge  to  the  Pawnee,  as  a 
cow,  or  a  horfe,  t^e.  he  may  mi!k  the  one,  or  lide  the 
other  ;  acd  thi>  lhall  go  in  recompcncc  for  his  keeping. 
Things,  which  will  grow  the  wort'c  by  ufage,  as  apparel, 
ti'f.  he  may  not  ufe.  O-Mtr.  124. 

A  perfon  borrowed  100/,  on  the  Pawn  of  jewels,  and 
took  a  note  from  the  lender,  acknowledging  them  to  be 
in  his  bands,  for  fecuring  the  money ;  afterward*,  he 
borrowed  feveral  other  Inms  of  the  fame  perfon,  for 
which  he  gave  his  notes,  without  taking  any  notice  of 
i  the  jcv^cls.  As  in  this  cafe  it  was  natural  to  think  the 
Under  would  not  have  advanced  the  furas  on  no:c  only, 
but  on  the  credit  of  the  pledge  in  his  hands  before  ;  ic 
was  decreed  in  equity,  that  ir  the  borrower  would  have 
his  jewels,  he  mud  pay  ail  the  money  due  on  the  notes. 
Prectd.  Chap.c.  419,  421. 

A  faftor  cannot  pawn  the  goods  of  his  princ  pa!. 
SiroMj^e  1 178  He  to  whom  goods  arc  delivered  for  I'afe 
culloJy cannot  pawn  them.  Stratrgtii^y.  There  csf.  be 
no  market. overt  for  Pawning.  lini.  Where  money  ia 
lent  on  a  pledge,  the  borrower  is  perfonally  liable  to 
the  payment,  untefs  there  b:  an  agreement  to  the  con- 
trary. Siraage  gig.  Sec  fnrtiier,  this  DtOtonary,  title 
Bailment ;  and         Ptiicv  hrckeri. 

PAVVNAGE.  In  woods  and  forcfts  for  fwine;  fee 
Pannage. 

PAWN-BROKERS.  By ^at,  15  Get.  3.  ^.4^,  Pawn- 
brokers are  annually  to  take  out  a  licence  oa  a  10/. 
flamp,  if  wuhio  the  bills  of  mortality;  and  j/.  in  any 
other  part  of  the  kingdom,  for  each  ftiop  kept ;  under  ibe 
pcnaUy  of  50/. 

By  flat,  zn)  Geo.  3.  e.  57,  confirmed  by  Jiats.  31  G.  3. 
c.  52;  33  G.s.  3.  (.  53,  ihc  following  rates  of  profit 
arc  allowed  to  Pawnbrokers  for  interefl  and  warehoufc- 
room. 

For  every  pledge  opon  which  there  fhall  have  been 
lent  not  excecdmg  zi.  6J.  one  halfpenny,  for  any  time 
during  which  the  faid  pledge  fhall  remata  in  pawn,  not 
6  exceeding 
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exceeding  one  month ;  snd  ihe  fame  for  every  month 
afterwards,  includicg  the  current  month  in  which  fuch 
pledge  Ihall  be  rtidccmcd,  although  t'uch  momh  fhall  not 
be  expired.  For  ^i,  one  penny ;  ji.  6J,  one  p»nny 
lialfpcnny  ;  lo^.  two-peiicc  j  izs,  LJ.  two-pence  half- 
penny; ly.  thrcc-pcnce;  ifM.tJ.  threepence  half- 
peony  5  if,  four- pence  ;  and  fo  on  progreflively  and  ia 
proportion  for  any  fum  not  exceeding  40/. 

And  for  every  fum  exceeding  40/.  and  dgi  exceeding 
10/.  at  the  rale  of  and  no  more,  for  the  loin  of  every 
20/.  of  iuch  money  lent  by  the  month ;  and  fo  in  pro- 
portion for  any  fradional  fum.  $  c. 

A  party  applying  for  the  redemption  of  goods  pawned, 
within  fei'cn  days  after  the  expiration  of  any  month,  may 
redeem  them  without  paying  any  thing  for  the  fcven 
diiys.and  applying  after  feven,  and  within  fourteen  days, 
pay^  the  prolit  for  one  month  and  a  half  of  another 
month ;  but  after  the  expiration  of  the  firft  fourteen  days 
the  Pawnbroker  may  take  for  the  whole  month.  ^  3. 

Jintries  ro  be  made  and  duplicates  given.  ^  4. 

Any  perfon  fraudulently  p-^wning  the  goods  of  ano- 
ther, and  convided  before  a  juiuce.  fliall  forfeit  20/.  and 
alfo  the  value  of  the  goods  pawned,  (5*4-.  to  be  afccrtatncd 
by  the  julUce  ;  and,  on  failure  of  p.iyment,  fliall  be  com- 
mitted to  the  H'>ufe  of  Correflion,  for  not  more  than 
three  month.s  nor  Icfs  titan  one  month,  and  be  publicly 
whipped;  the  forfeitures,  when  paid,  to  be  app'i^d  to- 
wards  making  fatisfaflton  ;o  the  parry  tojured,  and  de- 
fraying the  cofts  ;  the  overplus,  if  any,  to  the  poor  of  the 
piiriih.  f)  ^. 

Any  perfon,  counterfeiting  or  altering  n  duplicate,  mapr 
be  feizcd  and  taken  before  a  Juflice ;  who  is  to  commit 
the  party  to  the  Houfe  of  Correction,  for  not  more  than 
three  months,  nor  lefs  than  one.  §  6. 

If  any  pt-rfon  fhall  offer  to  pawn  any  goods,  rcfufing  to 
givea  fati^faClory  account  of  himfelf,  and  the  goods ;  cr 
if  there  flul!  be  reafon  to  fufpcck  that  fuch  goods  arc 
flolen  ;  or  if  any  perfon,  not  entitled,  (hall  attempt  to  re. 
deem  goods  pawned;  they  may  be  taken  bef  irea  Juflice, 
who  lhall  commit  them  for  furcher  examination  :  and  if 
it  appears  that  the  goodswcrcrtolcn.or  illegally  obtained, 
or  that  the  perfon  oftering  to  redeem  the  fame  has  no 
title  or  pretence  to  them  ;  the  Jutlicc  iito  commit  him  to 
be  dealt  with  according  to  law,  where  the  nature  of  the 
oftence  (halt  authorize  fuch  committment  by  any  other 
law  ;  or  otberwife,  for  not  more  than  three  months,  nor 
lefs  than  one.  ^  7. 

A  Juflice  may  grant  a  fearch  warrant ;  in  executing 
which,  a  peace  o^cer  may  break  open  doors,  and  the 
goods,  if  found,  fball  be  rellored  to  (he  owner.  §  S. 

Pawnbrokers,  refufing  to  deliver  up  goods  pledged 
within  one  year,  on  tender  of  ihc  moticy  lent,  and  intc- 
refl,  on  coovi^lion,  a  JulUce  is  empowered  to  commit  the 
offender  lilt  the  grods  be  delivered  up,  or  reafonable  fa- 
ti&fa^ion  made.  ^9. 

Perfons  producing  notes  are  not  to  be  deemed  owners, 
aniefs  on  notice  to  the  contrary  from  tiic  r  eal  owner.  ^  10. 
Diiplicates  being  loll,  the  ownt-r*,  on  oath  before  a 
uflice,  (hall  be  entitled  to  another  from  the  Pawn- 
ifker.  ^11, 

Cnocit  to  be  fold  by  public  auflion  after  the  expiration 
of  one  year ;  being  expolcd  to  public  vieiv,  and  catalogue^ 
(bcrcaf  publilhcd,  and  two  advctircmcnts  of  fale  by  the 


Pawi^broker  to  be  inferted  in  fome  rews-  paper  two  day* 
at  leaft  before  the  firft  day's  fale  under  penalty  of  to 
the  owner.  ^  t  2. 

Pawnbrokers,  rece'*irg  notice  from  the  owners  of 
goods  before  the  expiration  of  a  yenr,  fhall  not  dii^ofs 
of  them,  until  after  the  expiration  of  thrc^:  month*  froai 
the  end  of  the  faid  yi^ar.  ^13. 

PawnbfflkcTj  to  enter  an  account  of  falcf  in  their 
boi'Us  of  all  goods  pawned  for  upwards  of  ten  (hillings ; 
end  in  cife  of  any  overplus  by  the  falc,  upon  demand 
within  three  years,  it  (hall  be  paid  10  the  owner,  the  ne- 
ccfTirycofts,  principal,  and  intered  being  dedufled  ;  prr- 
fons  polfeirmg  duplicateseniitlcd  to  the  mfpet'Hng  of  the 
book;  and  In  cife  the  goods  Ihnll  have  fold  for  more 
than  the  fum  enered .  or  the  further  entries  no:  made,  or 
the  overplus  is  refuled  to  be  paid,  the  offender  (hall  for- 
feit treble  the  fum  lent,  to  be  levied  by  diftrefs.  ^  14. 

Pawnbrokers  fliall  not  parchafe  ^o«ds  whilfl  in  their 
cuftody,  or  fufter  them  to  be  redeemod  for  that  purpofe; 
nor  lend  money  to  any  perfon  appearing  to  be  under 
twelve  years  of  age,  or  intoxicated,  or  purchafe  dupli- 
cates of  other  Pawnbrokers,  or  buy  any  go:>ds  before 
eight  in  the  forenoon,  and  af:er  fcvcn  in  the  evening  ; 
nor  receive  any  goods  in  paun  before  eight  in  the  fore- 
noon or  after  nine  at  night,  between  Michixelnai  ind 
Larfy-Javt  and  before  feven  o'clock  in  the  forenoon,  and 
after  ten  at  night,  during  the  remainder  of  the  year  ;  ex- 
cept the  evcnmgs  of  Satura'ay,  and  that  preceding  GsoV 
FriJtiy  and  Chtlfimas-day ;  nor  carry  on  the  trade  on  any 
SnaJaj,  Goed  fr:Jaj,  or  Ciirijinixs  Jay.  5  I  J. 

Pawnbrokers  arc  to  place  in  their  fhopt  a  table  of 
rates  allowed  by  this  acl.  %  16. 

Pawnbroker's  chriflian  and  ftirname,  andboflnefs,to  be 
written  over  the  di  or  ;  under  a  penalty  of  10/.  half  to  the 
informer  and  half  to  the  poor.  §17. 

Pawnbrokers  having  (old  gcods  illegally,  or  having 
embe:E/.led  or  injured  good»,  Juftices  may  award  rcafon- 
able  laci5fa£lion  to  the  owners,  in  cafe  the  fame  (hail  not 
amount  to  the  principal  and  profit;  or,  if  it  does,  the  goods 
fh.ill  be  delivered  10  ihc  owner,  without  paying  any  thing 
under  n  pcr.?.Ity  of  10/.  ^  18. 

Pa  viibrokcrs  to  produce  their  book?  b:fcrc  any  Juf- 
tice,  if  rrquircd,  on  a  penalty  of  lO/.  ^  19. 

Penalty  on  Pawnbroficrs  nc^Ieflirg  to  make  entry  10.'. 
and  for  every  oiTence  againll  this  aft,  where  no  penalty 
is  provided,  $/.  M  be  levied  by  dillrefs ;  zL  \os.  to  the 
informer,  the  remainder  to  the  poor.  S  zo. 

Complaint  Cull,  in  all  cafes,  be  made  within  twelve 
months.  ^  zi. 

Churchwardens  to  profecutc  for  every  offence  at  the 
cxpence  of  the  parilh,  on  notice  from  a  Juflice.  ^  tz. 

This  a£k  does  not  extend  to  pUdgcs  for  money  ibo\-e 
10/.  nor  by  ^  53,  to  perfons  lending  money  upon  goods 
at  ^per  aat,  interefl. 

Thii  aft  to  extend  to  the  executors,  of  Pawn- 
brokers and  Pawners.  %  25. 

The  form  ofconvicUon  is  fettliid  by  ^  2S;  and  an  ap- 
peal given  to  the  IJyaner  SeOicns.  %  15. 

PAYMENT  of  morey  Ai/ffr.'  the  day  appo'uited.  is 
in  law  Payment  the  dav  ;  for  it  cannot,  in  prclump- 
tion  of  law,  be  any  prciuJice  to  him,  to  whom  the  p.iy- 
mcnt  is  made,  to  have  his  money  before  the  limc  ;  aiid 
it  appear^i  by  the  party'i  receipt  of  it,  that  it  is  for  his 
3  G  2  oftu 


PAYM  ENT. 


PEACE. 


own  advantage  to  receive  it  then,  oihenvife  he  would 
not  do  it.    Yti  it  is  faiJ,  thit  defendant  mull  not  plead, 
tii.u  theplaintift'  accepted  it  in  full  latisfat'tion  ;  but  th;u 
he  paid  it  in  full  UiisfacVion.  5  iti/>.  117.  Payment  of  j 
a  lefTcr  Uim,  in  Tatiif^ftion  ot"  a  greater,  cannot  be  a  | 
faii»fa£lioD  for  the  whole;  unlcfs  the  payment  be  before  | 
t'\e  day  :  though  the  gift  of  an  horfc,  or  robe,  (Sc.  in 
faiisfaclion,  may  be  good,  IZ-iii,  And  where  d-imagcs  are 
uncertain,  a  Icls  thing  may  be  done  in  fatijfatftion  of  a 
greater.  4  MoJ.  89, 

Vpon /chit  ad  dim  pleaded,  it  is  good  evidence  to 
pr^vt  Payment  at  any  time  after  the  day,  and  before 
aflion  brought;  and  Payment,  although  after  the  day, 
may  be  pleaded  to  .iny  atUon  of  debt,  upon  bill,  bond, 
or  judgment,  or  J'cirt  faciat  upon  a  judgment,  z  Lil, 
Mr,  21*7:  5m/.  4^5  '6-  But  fee  i  Ztra.fi%i\ 

where,  on  fuch  a  plea,  proof  was  made  of  intcreft  paid 
two  years  after  ihe^d.iy,  whereby  the  pica  was  faljljied ; 
w  hich  was  m.ide  on  fnfumf  fion  on\y ;  as  the  debt  had 
not  been  demanded  for  thirty  years.  And  though  Pay- 
ment after  the  day  is  good  by  way  of  difchargc,  it  will 
not  be  fo  by  way  of  fatisfaflion.  4  Med.  250.  Payment 
is  no  plea  to  debt  on  covenant,  or  an  obligation,  with- 
out acquittance ;  but  if  the  obligation  have  a  condition, 
it  is  otherwifc.  DjerZy,  169.  If  a  bond.  J£f.-.  be  for 
Payment  of  money  ;  and  no  day  is  fct,  damages  cannot 
be  recovered  till  a  demand  is  made.  Sndg.  20.  Sec 
title  Bond. 

For  payment  of  rent,  there  are  faid  to  be  four  times : 
I .  A  voluntary  time,  that  is  not  fatisfav'iory,  and  yet 
good  to  fome  purpofe:  as  where  a  lelfee  pays  his  rent 
before  the  day,  this  gives  feifm  of  the  rent,  and  enables 
him  to  whom  paid  to  bring  his  afllzc  for  it.  2.  A  time 
volunt.iry  and  fatisfaflory  in  fome  cafes  ;  when  it  ii  paid 
ihe  morning  of  the  fall  day,  .ind  the  leflbr  dies  before 
file  end  of  the  day,  this  is  a  good  payment  to  bind  the 
heir  or  executor,  but  not  the  King.  3.  The  legal,  ab- 
folute,  and  faiisfaclory  time,  which  is  a  convenient  time 
before  the  latt  inlUnt  of  the  lall  day,  and  then  it  mull 
be  paid.  The  4th  is  fatisfaflory,  and  not  voluntary, 
but  coercive,  when  forced  and  rccoveied  by  fuit  at  law. 
O.  Li:t.  zoo  :  10  Rip.  1 27  :  Ploiud.  1 72.  Sec  title  Rent. 

Payment  of  money  Ihall  be  dlrcfled  by  him  who 
pays  it,  and  not  by  tho  receiver,  5  Rep.  1 17  :  Cro. 
E!ix-  68.  If  the  payer  docs  not  apply  tlie  Payment,  the 
receiver  may  ;  but  he  mull  net  apply  it  to  an  uncertain 
demand,  as  to  a  debt  from  a  teftator.  Strange  1 194.  In 
the  payment  of  a  teftator's  dcbti  by  executors,  they  arc 
to  pay  firfl  judgments,  mortgages,  rent  due  by  leafc,  iSc. 
ihen 'bonds  and  bills,  i^V.  1  R-Jl.  Mr.  927.  Sec  title 
Exe.-utffr  V.  6. 

A  bin  drawn  on  J.  to  pay  money  for  value  received, 
is  a  good  difchargc  ofa  debt,  though  the  bill  be  not  paid, 
unlefs  the  creditor  return  the  bill  in  convenient  time, 
ivw.  15;.  jJ.  gives  B.  a  bill  of  exchange  on  C.  in  pay. 
ment  of  a  former  debt ;  this  U  not  allowable  as  evidence 
on  K0n  ajitmpjft ,  unUls  paid;  for  a  bill  fiiall  never  go  in 
difchargc  of  a  precedent  debt,  except  it  be  pan  of  the 
contract  that  it  Ihoold  be  fo.  1  Sat'i.  124.  When  a  mcr- 
chant  draws  a  bill  upon  a  correfpondent,  who  accepts  it, 
this  is  payment :  for  it  makes  him  debtor  to  another 
perfon,  who  may  bring  his  adion.  loilsW.  37.  See  title 
£iil  ef  Exclwtge. 

Pav-uent  into  Court;       Menej  into  Ceart, 


PEACE,  Pax  ]  In  the  general  fignificatlon.  is  oppo- 
fiie  to  war  or  Arik* :  but,  particularly  in  taw,  it  intends  a 
quiet  behaviour  toward  the  King  and  his  Subjects.  And 
if  any  man  is  in  danger  from  another,  and  makes  oath 
of  it  before  a  Juiuce  of  Peace,  he  Ihall  be  fecured  by 
good  bond,  which  is  called  binding  to  the  Peace,  LamA. 
ctnv.  lib.  2,  cap.  2.77  :  Crcmp.  'Jujl.  ef  Peace,  \  18.  1  29. 
And  alfo  fraok-piedge  .md  conkrvation  of  the  Peace. 
Time  of  Peace  i;,  when  ihc  Courts  of  jufticc  are  open  ; 
and  Judges  and  minillers  of  the  fame  may,  by  law, 
jiroteft  men  from  wrong,  and  adminiilcr  juIHce  to  all. 
Co.  Lilt.  249. 

All  authority  for  keeping  the  Peace  comes  originally 
from  the  King,  who  is  the  Supreme  Magiftrate  for  prc- 
fervation  thereof;  though  it  is  fald  the  King  cannot  take 
a  recognizance  of  the  Peace  ;  becaufe  it  is  a  rule  in  law 
that  no  one  can  take  any  recognizance,  who  is  net  either 
a  jullice  of  record,  or  by  commilfion  :  alfo  it  is  certain, 
that  no  duke,  earl,  or  baron,  as  fuch,  have  any  greater 
power  to  keep  the  Peace,  than  mere  private  perfons, 
iamb.  lib.  I.  r.  3:  Dali.  c.  1.  But  the  Lord  Chancellor, 
or  Lord  Keeper  of  the  Great  Seal,  the  Lord  High  Stew- 
ard, the  Lord  Marlhal,  and  every  juftice  of  the  King's 
Rench,  have,  as  incident  to  their  ofnccs,  a  general  autho- 
rity to  keep  the  Peace  throughout  the  realm,  and  to 
award  proccfs  for  furety  of  the  Peace,  and  lake  recogni- 
zances for  it.  And  every  Court  of  Record  hath  power  to 
keep  the  Peace  within  its  own  prccinfl ;  as  have  like- 
wife  Sheriffs,  who  are  cntrulled  with  the  curtody  of  the 
counties,  confcquently  have  by  It  an  implied  power  of 
keeping  the  Peace,  within  the  fame  j  and  coroners  may 
bind  perfons  to  the  Peace,  who  make  an  affray  in  their 
prefence  ;  but  may  not  grant  procefs  of  the  Peace,  i^c» 
2  Ha-ui.  P.  C. 

Peace  ftiall  be  kept,  and  juftice  and  right  duly  admi- 
niftered  to  all  perfons.  Stat.  1  R.  z.  c.  2,&c. — Breakers 
of  the  Peace  to  be  imprifoned,  and  to  find  fureties,  ISe. 
Stais.  2  £d.  5.  e.6:  $^£d.  3.  c  i.  Recognizances  for 
keeping  the  Peace  to  be  certified  to  the  quarter  fe/Tions. 
S!at.\H.y.  c  I. — The  Chancery  and  King's  Bench 
reflraincd  from  granting  proccfs  of  the  Peace  or  beha- 
viour without  motion  and  affidavit;  and  to  give  colls 
and  damages  to  perfons  wrongfully  vexed  by  fuch  pro- 
ccfs, and  rcftrained  from  gnnutig/uperjideaj,  unlefs  the 
procefs  is  granted  in  the  manner  required  by  the  ftaiutc. 
The  faid  Courts  to  punilh  iniufiicient  fureties.  Stat.  21 
Jae.  I.  e.S.  A6lions  againft  Peace-officers  made  local. 
S/ar.  21  yac.  1.  c.  12.  And  the  general  ifTue  pleadable. 
Stat.  7  yac.  I.  r.  5  :  21  Jar.  1.  e.  12.  See  this  Dic- 
tionary, titles  yw/ZAv/ c/^  Pfo^t;  Surety  e/ihe  Peace  i  and 
p6j3,  Peace  of  the  King. 

Peace  of  Goo  and  the  Cnunch, /"ax 
EccUfi^t.]  Was  anciently  ufed  for  that  ceiTation  which  the 
King's  Subjedi  had  from  trouble  .md  fuit  of  law  between 
the  terms,  and  on  Sundays  r.nd  holidays.  Sec  Vacation, 

Peace  OF  theKinh,  mentioned  in^?*!;. 

6  R.  2.  f.  I.  c.  13.]  Is  that  Peace  and  fecurity  both  for 
life  and  good;,  which  the  King  promifeth  to  all  his  Sub- 
jefts,  or  others  taken  into  his  protection.  And  where  an 
outlawry  is  reverfed,  a  perfon  is  rellored  to  the  King's 
Peace,  and  this  is  termed  ad  Pacem  rtdire.  Brail,  lib.  3. 
r,  II.  This  point  of  policy  fccms  to  have  been  bor- 
rowed by  us  from  the  /'rwd'^j,  which,  in  the  fccond  book 
of  the  Feudi,  cap.  53,  inrilled,  de  Pact  Untnda,  &c. 

Hctman 
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Hotoman  proveth.  Of  this  HweJen  fctleth  down  many 
branches*  Annal.  H.  i,  ful.  144,  530.  As  to  the  IVace 
of  the  Church,  fee  title  Sii/uluary,  The  Peace  of  the 
King's  highway  is  the  immuniiy  that  the  King's  high- 
way hath  to  be  free  from  annoyance  or  moltrtaiion. 
The  Peace  of  the  plout»h,  whereby  the  plough  and  the 
plough  cattle  arc  fecuretl  from  diltrcfres.  F.  A*.  B.  90. 
And  fairs  have  been  laid  to  have  their  Peace;  bccaufe 
no  man  might  be  trouSlcd  in  them  for  any  debt  con- 
tracted clfeuhcre. 

PECIA»  A  piece  or  fmallquanitty  of  ground,  Paroth. 
jiniiq.  »40. 

PECTORALE,  A  word  often  met  with  in  old  writ- 
ings* MoH  authors  agree  that  it  Is  the  fame  with  that 
garment  called  rtincna/t,  which  the  high  prieil  in  the 
old  law  wore  on  hi)  fhoulders,  as  a  fign  of  pcrfedion.  It 
is  worn  alfo  by  the  high  pricil  of  the  new  law,  as  a  fign 
of  the  grcatcll  virtue,  ^ute  gratia  £5'  ratUnc  ptrficttur  \ 
for  which  reafon  it  is  called  raihnale.  it  is  by  fomc 
taken  to  be  that  pait  of  the  pall  which  covers  the  breaft 
of  the  pricil,  and  from  thence  called  PtiloraU*  But  all 
agree  tliat  it  is  the  richt-ll  part  of  that  garment,  em- 
broidered with  gold>  and  adorned  with  prcciou*  llones. 

PECTORAL,  Armour  for  the  bread,  a  breaft-plaic 
or  petra),  foi  a  horfc ;  from  the  Lat.  ptciut ;  it  is  men- 
tioned in  Jlat,  13  li?  14  Car.  2.  c.  3. 

PECULIAR,  Vt.  ptculur,  i.e.  private.]  A  particular 
parilh  or  church,  that  hath  jurifdiftion  within  itfelf,  and 
power  to  grant  adminidratton  or  probate  of  wills,  l^c. 
exempt  from  the  Ordinary. 

There  are  Royal  Peculiars,  and  .Archbllhopi*  Peculiars ; 
the  King's  chapel  is  a  Royal  Peculiar,  exempted  from  all 
rpirttual  juiifdi^ion,  and  refcrved  to  the  immediate  go- 
vernment of  the  King ;  there  arc  alto  fomc  peculiar 
ecdefiartical  jun'fdiclions  belonging  to  the  King,  which 
formerly  appertained  to  Monalltries  and  Religious 
Houfes.  It  is  an  .incicni  privilege  of  the  See  of  Can- 
tirburyt  that  wherever  any  manors  or  advowfons  be- 
long to  it,  they  forthwith  become  exempt  from  ihc 
Ordinary,  and  are  reputed  Peculiars  of  that  fee ;  not 
becaufe  they  arc  under  no  Ordinary,  but  becaufe  ihcy 
arc  not  under  the  Ordinary  of  the  dioccfe.  i^c>  For 
the  jurifdidion  is  annexed  to  the  Court  of  Aiches,  and 
the  judge  thereof  miy  originally  cite  to  ihefc  Peculiars 
of  the  Aichbifliop.  //W/  Ujl.  504. 

The  Court  of  Peculiars  of  the  Aichbi(hop  of  Canrer- 
6my,  hath  a  particular  jurifdidion  in  the  city  of  LohJoti, 
and  in  other  dioccfcs,  ts'f.  within  his  province:  in  all, 
fifty-feven  Peculiars.  4  hji.  338  :  Stat,  ai  ^  Car.  2. 
(.  i;.  There  arc  fomr  Peculiars  which  belong  to  Deans 
and  Chapters,  or  a  Prebendary,  exempted  from  the 
Archdeacon  only:  they  are  derived  from  the  Bifhop, 
of  ancient  compohtion,  ard  maybe  vifued  by  the  Bi- 
ftiop  in  his  primary  or  triennial  vifitation :  in  the  mean 
time,  an  Ofiicial  of  the  Dean  and  Chapter,  or  Prebendary, 
is  the  Judge ;  and  from  hence  the  appeal  lies  to  the 
Bilhop  of  the  dioccfe.  //W504..  Appeal  lieth  from 
other  Peculiar  Courts  to  the  King  in  Ch-incery.  Stat. 
25  H.  8.  e.  1 9.  The  Dean  and  Chapter  of  St.  Paul'%  have 
s  Peculiar  jurifdiflion  ;  and  the  Dean  and  Chapter  of 
Salijhary  haveja  large  Peculiar  within  that  dioccfe ;  fo 
have  the  Dean  and  Chapter  of  Lmhf.eld,  &c  2  Htlf, 
Jbr.  1240,  1241. 


There  is  mention  in  our  books  of  Peculiars  of  Arch- 
deacons ;  but  they  arc  not  properly  Peculiars,  only  fub- 
ordinate  jurifdidions  ;  and  a  Peculiar  is  prima  facit  to 
be  undcrdood  of  him  who  hath  a  co-ordinate  junldtdion 
with  the  Biihop.  tiob.  1S5  :  Mad.  Ca.  308.  If  an  Arch- 
deacon hatli  a  peculiar  authority  by  commiHion,  litis 
(hall  not  take  away  the  authority  of  ihc  Bifhop ;  but,  if 
he  hath  authority  and  jurifdiftion  by  prefcription,  it  is 
faid,  it  fhall.  z  Rc/l.  Rrp.  357.  Where  a  man  dies  intef- 
late,  leaving  goods  in  fcvcral  Peculiars,  it  has  been 
he'd,  that  the  Archbishop  is  to  grant  adminitlration. 
SiJ.  90  :  ^  Mid.  239.  Set:  16  f'hi.  Air.  title  Peculiari ; 
and  this  Didionary,  title  Couth  Ecelffiajiical  4. 

PECUNIA,  Properly  money,  but  anciently  ufcd  for 
cattle,  and  fome  times  for  other  goods  as  well  as  money. 
So  wc  find  often  in  Domf/Jay,  Pajiura  ibidem  ad  Pecuniam 
'vill^e,  that  is,  pallurc-ground  tor  the  cattle  of  the  vil- 
lage. Cciw/A 

PECUNIA  SEPULCHRALIS,  LL.  Canuti,  102.] 
Money  anciently  paid  to  the  pricft  it  the  opening  of  the 
grave,  for  the  good  of  the  deccafcd's  foul.  This  tlic 
SaxoK/  called  Jauljitat^  /ttul/ici,  and  anina  ^mbclum, 
SptI,  de  CffftJ/.  t.  I.y,  517,  Sec  A/tfr/aary. 

PECUNIARY.  All  punifhments  of  offences  were 
anciently  Pecuniary,  by  muld,  l^c.  See  Fim. 

PECUNIARY  CAUSES.  Cognifublc  in  the 
Jiafiital  Ceurtt ;  arc  fuch  as  arifc  either  from  the  with- 
holding ecclcfialUcal  dues,  or  the  doing  or  negleding 
fome  ad  relating  to  the  church,  whereby  damage  ac- 
crues to  the  plaintilK;  towards  obtaining  a  fati^tadion 
for  which  he  is  permitted  to  inllitute  a  fuit  in  the  Spiritual 
Court.  Eor  the  principal  of  thcfc  caufcs,  fee  3  Comm. 
88 ;  and  this  Didionary,  titles  Courts  Eah/tajiical ; 
Ttthii ;  Spiliaticn  ;  Dilapidation. 

Pecuniary  LefiACY  ;  Sec  titles  Executor ;  Legacy, 

PEDAGE,  pcdagit'tn.]  Money  given  for  the  palTing 
by  footer  horfc  through  any  country.  Cajfan.  de  Con/, 
Bi4rg!ot.  iiS:  Spelm.  'I'his  word  is  Ukewile  mentioned 
by  Mat.  Parii,  unito  I2j6. 

PEDALE,  A  foot  cloth,  or  piece  of  tapeflry  laid  on 
the  ground  to  tread  on,  for  greater  (late  and  ceremony. 
Itt^uhh.  pag.  41. 

PEDIS  ABSCISSIO,  Cutting  off  the  foot ;  a  punilh- 
ment  on  criminals,  anciently  inflided  here,  indead  of 
death ;  as  appears  by  the  laws  of  l/^i7//dm,  called 
Thr  Cctt^uercr,  cap.  7  :  fo,  in  Jagu/phui,  p.  856 :  f/tta, 
lib.  I.  f .  38  :  Braiivut  lib,  y  cap.  ^2  :  Mo«a^*  1  im, 
pag.  166. 

PEDONES,  Fooi-foldicrs.  5/wc«  of  Durham,  anno 
1085. 

PEDLARS;  See  Ha^vken. 

PEERAGE.  Tiie  dignity  of  the  Lords  or  Peers  of 
the  realm.  Sec  Petri  tf  the  Realm. 

PEERS,  Parct.^  Signify,  in  law,  thofc  who  arc  impa- 
nelled in  an  inqucll  upon  a  man,  for  conviding  or  clearing 
him  of  any  offence ;  the  re,i(on  15,  becaufe  the  cutloin 
of  the  realm  is  to  try  every  man  in  fuch  calc  by  his 
Peers  or  equals.  Sec  ^ati.  Weflm.  1.  3  £•  I.  ceip.  6  : 
Mag.  Car.  c.  29.  And  in  this  fi^fe.it  is  in  ufcwith  other 
nations.  Cowe/l. 

A  nd  as  every  one  of  the  Nobility ,  being  a  Lord  of  Par- 
liament, is  a  Peer,  or  equal  to  all  the  other  Lords,  though 
of  fevcral  degrees  j  fo  the  Commons  are  Peers  to  one 
1  anuthcr> 
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another,  tlthough  diAingaiOied  as  Knighu,  Efquires, 
GfoUcmcn,  ijfc.  z  Infi.  19  :  3  Jnfi^  31..  See  title 
Picn  cftbt  Rmfm, 

Pe£rs  or  Fees.  The  word  Peer  denoted  crigm- 
ally  one  of  the  fame  rink;  afterward;,  it  ws.s  ufed  tor 
the  valtats  or  tcnaiua  of  the  fame  Lord,  u  ho  were  obliged 
to  fri-ve  anJ  attend  him  in  his  Courts,  betag  equal  in 
fuiii\ton :  ihefe  wrre  termed  Peers  ot'  Fc's,  btcauie 
^oUi^g  fees  of  the  Lord  ;  or  bccnufe  their  bufincts  in 
Court  was  to  fit  and  judge  under  their  Lord,  of  difputes 
arifing  on  fees;  but  if  there  were  too  many  in  one 
lordlhtp,  the  Lord  ufualty  chofe  twelve,  who  had  the  title 
of  Peers,  by  way  of  diftinftioti;  from  v^hcnce,  it  i>  f»id, 
wc  derive  our  common  juries,  and  other  Peers.  CVu(//. 

PEERS  OF  THi:  REALM. 

Paris  Recni;  Proceres.]  The  Nobiliiy  of  the 
Ringdcm,  and  Lords  of  Parliament;  uhoare  divided 
into  Di'itSy  Mjr^utjitit  Em/t,  and  Barons. 

And  the  fcafon  why  they  are  called  Peers  is,  that  not- 
withllanding  3  diliinclion  of  dignicici  in  our  Nobtticy, 
yet  in  all  public  aClions  they  arc  equal ;  as  in  their 
votes  if  Parliament,  and  trial  of  any  nobleman. 
S.P.C.  lih.  ^.  The  appellation  fccms  to  have  been 
borrowed  from  Franit,  from  ihofe  twelve  Peers  iliAt 
Cl-jrleaiaim  ifldtiuied  in  that  kingdom,  called  Parn  'vel 
PtitrUU  Fraxc.-ef. 

I.  Oftht  Titles  OJtd  Origin  tf  thi  fevtral  Otgrees  <f 
Nehiliif. 

IL  Tbt  Manner  im  tuhicb  thty  may  he  trtnied,  em  J 

timited ;  and  hvw  forfeited, 
\\\.  Of  the  Privilegei  ef  Petri, 
IV.  The  Mede  of  their  Trial  in  capital  di/is. 

I.  All  degrees  of  nobility  and  honour  are  derived 
from  the  King  as  their  fountain,  and  he  may  tnllttute 
what  new  titles  he  ptcafcs.  Hence  it  is  that  all  degrees 
of  nobility  are  not  of  equal  antiquity. 

A  Duke,  though  he  be  in  England,  in  refpeft  of  his 
title  of  nobility,  inferior  in  point  of  antiquity  to  many 
othcri.  yet  is  fuperior  to  all  of  them  in  rank  ;  hi*  being 
the  firft  tide  of  dignity  after  the  royal  family.  Cami^.n 
Briian.  title  Ordinei.  Among  the  Saxons  the  Latin 
names  of  l)\ikci,  duces,  n  very  frequent ;  and  figni^cd,  as 
among  the  Rcw</«i,  the  commanders  or  leadcrsof  their  ar- 
mies, whom  inlhcirown  bnguage  they  called  ))epeTr^j^a; 
and  io  the  laws  of  Henry  1.  (as  iranflatcd  by  LoPtSarJ 
xhvy  are  called  hereiuhii.  But  after  the  Gorman  con- 
queft,  which  changed  the  military  polity  of  the  nation, 
the  Kings  themfcfves  continuing  for  many  generations 
■  Dukes  of  Narasandy,  they  would  not  honour  any  Sub. 
jefls  with  the  title  of  Duke,  till  the  lime  of  Ehvard  III; 
who,  clain)iog  to  be  King  of  Franee,  and  thereby  Infuig 
the  ducal  in  the  royal  dignity,  in  the  elcvrntii  >carof 
his  reign  created  his  fon,  Edunard  the  Bl.»tk  I'rincc, 
Duke  of  Ccritiuall ;  and  many,  of  tl.c  Rcyal  Family 
cfpecially.  were  afterwards  rsifi^d  to  the  like  honour. 
Th»  rcai'on,  however,  does  not  feem  very  faiiifi-ttory, 
a^  in  f?CL  this  order  of  Nobility  was  created  about  a  year 
before  £.-av.  Ill.afTumed  the  title  of  King  of  frjncet 
A.  D  Ua:ry*t  hift.  Eng.  viii.  135,  (8\o.)  Sec 

this  Diflionary,  titles  Duke ;  King  IL 


In  tlie  reigo  of  Queen  A.D,  1^71,  the 

whole  order  became  utterly  extincl;  {fiamdir.  Bntan. 
title  Ordiaes  :  Sfelmat.  Clef.  191  ;)  but  it  was  revived 
about  tifty  yean  afterwards  by  her  S'lCcrfTor,  who  was 
r<>markabiy  prodigal  of  honours,  in  the  perfon  of  Gesrge 
yUliers,  Duke  o^  BuekimgbetH.  \  Comm.  r.  ij. 

J  Marquefs,  (A/drei;*.)  is  ihe  next  ije<^  rec  of  nobility. 
His  otfice  formerly  was  (lor  diynity  and  doty  were  never 
fcparated  by  our  anceilor&)  to  guard  the  frontiers  and 
limits  of  the  kingdom  ;  which  were  called  the  marches, 
from  the  I'eotontc  ivord,  nrarr^^.a  limit :  fuch  in  par- 
ticular, were  the  marches  of  H'aUi  and  Scotland,  while 
each  continued  to  be  an  enemy's  country.  The  perlons 
who  had  command  there,  were  called  Lords^Marchers, 
or  Marqueffes;  whofe  amhority  was  abolilhed  by  fiat, 
t-jHen.Z.  r.17  (26?)  :  tnoogh  the  title  had  long  before 
been  made  a  mere  cniign  ot  lionour;  Rohert  Vtre,  Earl 
of  Oxford,  bein^  created  Marquis  of  Dsthlin,  by  /?ici- 
ardil,  in  the  eighth  year  of  his  reign,  z  Infi,  ^.  Sec 
this  Dictionary,  title  Mar^uefs- 

.In  Earl  is  a  title  of  nobMiry  fo  ancient,  that  iti 
original  cannot  be  clearly  traced  out.  Thus  moch 
feems  toUrably  certain :  that  among  the  Saxsvs  they 
were  callsd  ealdsnKcir,  ij^af  elder  men,  fignifying  the 
fame  as  fenior  or  fenaior  among  the  Rcxans  ;  and  alfo 
fhiremtny  becaufc  they  hjd  each  of  them  the  civil  go- 
vernment of  a  fever.,!  divifion  or  ftiire.  On  the  irrup- 
tion of  the  D/tnet,  thty  changed  the  names  \o  EorUt, 
which,  according  to  Camden,  lignified  (he  fame  in  their 
language.  Br:tcn.i\l\eOrdinei.  In /.a.'/n  they  arc  called 
Ccmitci,  (a  title  firft  ufed  in  the  Empire,)  from  being  the 
King's  attendants  ;  «■*  feetetafe  ntmen  fimpfcrirnt,  Jte^ts 
inim  talis  fhi  afeiiant,  BraBct,  l:b.  i.  r.  8  :  FUt.  I,  I. 
c.  5.  Afterthe  Air«iiy»eonqueft.  they  were,  for  fome lime, 
called  Counts  or  Ccuntecs,  from  the  French  \  but  they 
did  not  long  retain  that  name  themfcives,  though  their 
(hires  arc  from  thence  called  counties  to  this  day.  The 
name  of  Earlt  or  Ccmit/s  ts  now  become  a  mere  title; 
tlicy  having  nothing  to  do  with  the  government  of  the 
county,  which  is  now  entirely  devolved  on  the  Sheriff, 
the  Eari's  deputy,  or  'viee  ecmes.  In  writj,  and  com* 
mifTtons,  and  other  formal  inflruments,  the  King,  when 
he  mentions  any  Peer  of  the  degree  of  an  Earl,  ufually 
ftilcs  him  *•  trufiy  and  well  beloved  eeufiv.  an  appel- 
I.^tion  as  antient  as  the  reign  of  Wrirry  IV  :  who,  being 
either  by  his  wife,  bis  mother,  or  his  hfierj,  aflually  re- 
lated or  allied  to  every  Earl  then  in  the  lcinj;dom,  art- 
fully andcontlantly  acknowledged  that  connexion  in  alt 
his  letters  and  other  public  afts  :  from  whence  the  ofagc 
ha*  defcended  to  his  fucceflbra,  though  the  reafon  has  long 
ago  failed.  See  title  EarL 

The  name  of  f-^ict-eofnest  or  yifoynt,  wis  afterwards 
made  ufe  of  as  an  arbitrary  title  of  honour,  without  any 
ihadow  of  olHce  pertaining  to  it,  by  Henry  VI ;  when, 
in  the  eighteenth  year  of  his  rcien,  he  cieated  Jchn 
Btaummt  a  Peer,  by  the  name  ox  V\ho\s\\K  Bfoumunt  \ 
whicS  was  the  fiift  inflancc  of  the  kind,  i  Uj}.  j. 

The  title  of  Baron  is  the  mofl  grneral  and  univerfal 
title  of  nobility  ;  for  originally  every  one  of  the  Peers  of 
fuperior  rank  had  alfo  a  barony  annexed  to  his  other 
titles.  2  hif.  5,  6.  But  it  halh  l-'mrtimes  happened  ih.ii, 
when  an  antient  baron  hath  been  raifed  to  a  new  degree 
of  peerage,  in  the  courfc  of  a  few  j^encrations,  the  t*o 

titles 
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titles  hflve  dcfcended  differently ;  one  perhaps  to  the 

male  aef*.eiitiants,  the  other  to  the  hcirs-gcncr..! ;  where- 
by the  c^rUIom,  or  other  fLreriar  title*  t.ath  fubriHtd 
without  a  haroiiy  ;  and  there  alfu  niodcro  imiance), 
where  Earls  and  Vtt'counts  h;ivc  been  created  without 
annexing  a  barony  to  their  other  honours:  fo  that  now 
the  rule  duth  not  hold  univerrally,  th.it  all  Peers  are 
Barons.  The  original  and  antiquity  ot  bironics  have 
occaftoned  great  inquiries  among  our  Bngtiili  antiqua< 
riei.  The  mofl  probable  opinion  fcems  tu  be.  that  they 
were  the  fame  with  our  prefcnt  lo;ds  of  manors  ;  to 
which  the  name  of  Court-baron  (which  is  the  Lord's 
Cuurt>  and  incident  to  every  manor)  ^ivcs  fbmc  counte- 
nance.  It  m.iy  be  colle^ed  from  King  ynJja'i  Ma^»a 
Caita,  <.  14,  that  originally  atl  lords  of  manors,  or 
ron^.thnt  field  of  tlieKin(;  tfiut/i/e.  hadreatstntheGrc.it 
Councilor  Parliament :  till,  about  thercigr.of  that  Prince, 
the  cotiflux  of  them  became  fo  Urge  ai.d  troublcl'umc, 
that  the  King  wa.«  obliged  to  diviJe  them,  and  fuinmon 
only  the  greater  Barons  in  perfon  i  leaving  the  fmall  ones 
to  be  lummoncd  by  the  SheritT ;  and  (ns  it  is  faii)  to  fit 
by  reprefentation  in  another  Houfc  ;  which  gave  rile  to 
the  fcparation  of  the  two  lloufes  of  Parliament.  G/M 
Hiji.  of  Exeh.  f .  3  :  Sf 'J.  Title  ef  lion,  z,  2  I .  See  title 
Parliarfiint.  By  degree*  the  title  came  to  be  con6ned  to 
the  greater  Batons,  or  Lords  of  Pirliamcnt  only  ;  and 
there  were  no  otlitr  Daions  among  the  peerage  but  fuch 
as  were  funimoncd  by  writ,  in  rel'pe^  of  the  tenure  of 
their  lands  or  baroi  ici,  till  Rici.\trd  1.  Brfl  made  it  a 
mere  title  of  honour*  by  conferring  it  tm  divers  perfons 
by  his  letter-,  patents.  1  In/}  9:  SeU.  Jan.  Angl.  2.  ^66. 

Bclbre  the  time  of  King  £i'  HI.  there  were  but  two 
titles  of  nobility,  vix.  Eails  and  Barons:  the  Barons 
were  Originally  by  tenure,  afterwards  created  by  writ, 
and  after  that  by  patent;  but  EarU  were  always  created 
by  letters  patent.  SeU.  536.  See  1  Conm.  e.  iz.  j>.  398. 
;>  n.  And  //<«.  VI.  created  Edmund  of  Hadham  Earl  of 
Rkkmnnd,  by  patent,  and  granted  him  preccdeiicy  bc> 
fore  all  other  Earls.  Maryl.  lifcrwife  granted  to  Hinry 
^atdiffx  Earl  of  Sujix,  a  privilege  by  patent  beyond 
any  ether  nobleman,  I'tz.  that  he  might  at  any  time  be 
covered  in  her  pretence,  like  untu  the  grandees  of 
^pain ;  and  fomc  few  others  of  our  Nobility  have  liad 
this  honour.  Did. 

They/d/.  31  Heti.  8.  c  10,  fettles  the  precedency  of 
the  Lordsof  Parliament,  and  great  Officers  of  State:  after 
whom,  the  Oukcs,  Marquelfcs,  Earls,  V'ifcounis,  and 
Barons,  take  place  according  to  their  ancienty  ;  but.  it 
is  declared,  that  precedence  is  ia  the  King's  difpolition. 
See  this  Diflionary,  title  Precedence. 

A  dignity  of  Earl,  i£c.  is  a  title  by  the  Common 
Law;  and  if  a  patentee  be  diflurbed  of  his  dignity  1 
the  rfgular  courfe 'm  to  petition  the  King*  who  indorfes 
it  a^Id  fends  it  into  Chancery.  Smundf.  Prarog.  -jz: 
22  Ediv.  3. 

There  are  now  no  feudal  baronies ;  but  there  are 
Barons  by  fuccefiion.and  thofc  arc  the  Btfhopa :  who,  by 
virtue  of  ancient  baronies  held  of  the  King,  (into  which 
the  poflelEons  of  their  biihopricks  have  been  converted,) 
are  called  by  writ  to  Farliiiment,  and  have  place  in  the 
Houfcof  Peers  as  Lords  Spiritual:  the  temporal  pof- 
ieflionsof  Btlhops  are  held  by  their  fervicc  to  attend  in 
Patliamenc  when  called  ;  and  that  is  in  the  nature  of  a 
baror-y.  See  Pa/i  II.  HI. 


IT.  The  right  of  Peerage  feems  to  have  been  origi- 
nally territorial ;  thit  is,  annexed  tn  bndi,  honors,  c'lftles* 
m^r.ors,  and  the  like  ;  the  proprietors  and  poflenbrs  of 
which  were  (in  rigr.i  of  ihofc  ertati:s}  allowed  to  be 
Peers  of  the  Realm,  and  were  fummoncd  to  ParliamenC 
to  do  fuit  and  fervice  to  their  Sovereign  ;  and,  when  the 
land  was  alienated,  the  dignity  paHcd  uith  it  as  append- 
ant. Thus  the  Bifhcps  ftill  fit  in  (he  Iloufe  of  Lordaitl 
right  of  fucccfiions  to  certain  ancient  baronies  annexed, 
or  fuppofed  to  be  annexed,  to  their  cpifcopal  lands. 
Clan.  /  7.  e.  1.  And  thus,  in  11  //tn.  6,  the  poflcf- 
fion  of  the  callle  of  Jrundel  was  adjudged  to  confer 
an  earldom  on  iis  polfctVor.  Stid.  Tit,  ^nf  Hon.  6.  a. 
f.  9  §  5.  But  afterwards,  when  alicnalioni  grew  to  be 
frequent,  the  dignity  of  peerage  was  conlir.cd  10  the 
linragc  of  the  party  ennobled;  and,  indeud  of  terri- 
torial, became  perfonal.  A£lual  proof  of  a  tenure 
by  barony  became  no  longer  neceffary  to  confiituic  a 
Lord  ot  Parliament;  but  the  recotdof  the  wrii  of  lum- 
mo'is  to  him,  o^  his  anceftor3,w3s  admitted  as  a  fulTicicnt 
evidence  of  the  tenure.  1  Cemm.  c.  12. 

Peers  are  now  created  cither  by  wiit,  or  by  patent ; 
for  thofc  who  claim  by  prefcrijjtion  mull  li>pprfe 
ciilicr  a  writ  cr  patent  made  to  their  anceflors ;  though, 
by  length  of  lime,  it  i>  loll.  The  creation  by  writ,  or 
the  King's  letter,  is  a  fummoni  to  attend  the  Huufc  of 
Peers,  by  the  Hilc  and  title  of  that  barony,  which  the 
King  is  pteafed  to  confer ;  that  b)  p.itent  is  a  royal  grant 
to  a  Subjit.^  of  any  dignity  and  degree  of  peerage.  The 
creation  by  writ  is  the  more  ancient  way  ;  but  a  man 
is  not  ennobled  thereby,  unlefs  he  aftually  takes  his  feat 
in  the  Houfe  of  Lords  :  and  f^^mc  arc  of  opinion  that 
there  mull  be  at  Ic^ft  two  writs  of  fummoni,  and  a  fit- 
ling  in  two  diAiadl  Parliaments,  to  evidence  an  heredi- 
tary barony.  If'Litel^ie  0/  Pari.  <b.  114.  The  moll 
ufual  way,  therefore,  becaufe  the  furcll,  is  to  grant  the 
dignity  by  patent  ;  which  enures  to  a  man  and  his  heirs 
according  to  the  limicativns  thereof,  though  he  never 
himfelf  makes  ufe  of  it.  Co  Liu.  16.  Yet  it  is  frequent 
to  call  up  the  eldcfl  fon  of  a  Peer  to  the  Houfe  of  Lords 
by  writ  of  fummons,  in  the  name  of  his  father's  ba- 
rony :  becaufe  in  that  cafe  there  is  no  danger  of  his 
children's  lofing  the  nobility,  in  cafe  he  never  takes  his 
feat;  for  they  will  fucceed  to  ihcir  grandfather.  And 
where  the  father's  barony  is  limited  by  patent  to  him, 
and  the  heirs-male  of  his  body,  and  his  eldcA  fon  is 
called  up  to  the  Houfe  of  Lords  by  writ,  with  the  title 
of  this  barony,  the  writ  in  this  cafe  will  not  crea:e  a  fee 
or  a  general  eAatc  tail,  foa:  to  make  a  fem.ilc  capable  of 
inheriting  the  title ;  but  upon  the  death  of  the  father 
the  two  titles  unite,  or  become  one  and  the  fame  Ex  fartt 
Elix.  Perry,  Bra.  P.  C.  Creation  by  writ  has  alfo  one 
advantage  over  that  by  paicm :  for  a  perfon  created  by 
writ  holds  the  dignity  [in  tail]  to  him  and  bis  heirs, 
without  any  words  to  that  purport  in  the  writ ;  but  in 
letters  patent  there  mull  be  words  to  direft  the  inherit- 
ance, elfe  the  dignity  enures  only  to  the  grantee  for  life, 
Co,  Lit. 1^.  16.  For  a  man  or  woman  may  be  created  noble 
for  their  own  lives,  and  thcdignity  not  defcend  totheii  heirs 
at  alt,  or  defcend  only  to  fome  particular  heirs  :  as  where 
a  peerage  ts  limited  to  a  man,  and  the  heirs  male  of  his 
body,  by  Elizjtbeth  his  prcfent  lady  ;  and  not  to  fuch  heirs 
by  any  former  or  future  wife.  .And  i:  is  10  be  obfcrved« 
that,  though  the  opinion  of  Lord  Ccke  is  to  the  con- 
trary. 
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trary,  it  is  nmv  undcrftood,  that  »  creation  by  writ  docs 
not  confer  a  ree-fiinple  in  (he  (itle,  but  only  an  eflate- 
tail-general :  for  every  claimant  of  the  title  mull  be  de- 
fcendcd  from  the  pcrfun  firft  ennobled,  i  ll'ooJd.  37: 
I  Comm.  r.  I  2,  ts'  ». 

In  cafe  of  creation  by  patent,  the  pcrfon  crented  rauft 
have  the  inheritance  limited  by  apt  words  ;  as  to  him 
and  his  heirs,  or  the  heirs  mate  of  his  bodv,  heirs  of 
his  body,  iSc.  otherwife  he  lhall  have  no  inheritance, 
a  Inji,  48. 

The  King  may  create  cither  man  or  woman  noble  for 
life  only;  and  peerage  may  be  gained  for  life,  by  art  of 
taw;  as  if  a  Duke  take  a  wife,  (he  is  n  Dutches  in  law 
by  the  intermarriage;   fo  of  a  Marqttefs,  Earl,  l^c. 

1  InJ}.  16  :  9  Rrp.  97.  Alfo  the  dignity  of  an  liarl  m  ly 
defcend  to  a  daughter,  if  there  be  no  Ion,  who  (hall  be 
a  Countefs ;  and  if  there  are  many  daughters,  it  is  faid, 
che  King  fhall  difpofe  of  the  dignity  to  which  daughter 
he  pleafes.  1  Inft.  165:  fi'ooj's  Infi.  ^i.  Sec  titles 
Pterr/t  \  Dt/ctnt If  a  peH'on  ts  fuinmoncd  as  a  Baron 
to  Parliament  by  writ,  and,  fitting,  die,  leaving  two  or 
more  diughtcrs,  who  all  dying,  one  of  them  only  Icavrs 
iifue  a  fon.  fuch  iiTue  has  a  right  to  demand  a  feat  in  \\\c 
Houfe  of  Peers.  Siin.  441. 

Thamai  tie  lo  H'arre  was  fummoncd  to  P^irliamcnt  by 
writ,  cnno  ^  Hen.  8  ;  and  William  his  fon,  anm  3  Ed  6, 
was  difabled  by  attainder  10  claim  any  dignity  during 
his  life,  but  was  afterwards  called  to  Parliament  by 
i^ccn £Ijza&£fh,  and  fat  there  as  Puifne  Lord,  and  died  ; 
then  Thomas,  the  fon  of  the  faid  William^  petitioned  the 
Qaeen  in  Parliament  to  be  reltored  to  the  place  of 
Thimai  his  grandfather  ;  and  all  the  Judges,  to  whom  ic 
was  referred,  were  of  opiiiion  that  he  fKould  ;  becaufc 
his  father's  difability  was  not  abfolote  by  attainder,  but 
only  perfonal  and  temporary,  during  his  life :  and  the 
acceptance  of  the  new  dignity  by  the  petitioner  (hall  not 
hurl  him  ;  fo  that  when  tlie  old  and  new  dignity  are  in 
cne  perfoD,  the  old  (hall  be  preferred.  1 1  Rt^.  1. 

Where  nobility  is  gained  by  writ,  or  patent,  without 
defcent,  it  is  triable  by  record  ;  but  when  it  is  gained  by 
matter  of  fafl,  as  by  marriage,  or  where  defccnts  are 
pleaded,  nobility  is  triable  ptr  pais.  22  jijjij  24  3  Salk. 
£4|.  A  perfon  peiitiont;d  the  Luids  in  Parliament  to  be 
tried  by  his  Peers;  the  Lord5  difallov^ed  his  peerage, 
«nd  difminVd  the  petition  :  and  it  was  held  in  this  cafe, 
that  the  defendant's  right  ftood  upon  his  letters-patent, 
which  could  not  be  cancelled  but  by  Jcirc  fadat :  and 
that  the  Parliament  could  no:  give  judgment  in  a  thing 
which  did  not  come  in  a  juditial  way  before  that  Court. 

2  Sali.  5  to,  5 1 1  :  3  Sa/i  243.  Where  peerage  is  claimed 
rarieae  Sarenii,  as  by  a  Biftiop.  he  mutl  plead  that  he  is 
eauj  pariu/fi  Re^ni  Jngli/e biii'lf  thecbtm  is  raficne  no- 
6ilifai:s,  he  need  not  plead  otnerwife  than  purfuant  to 
hi^  creation.  4  hji.  15:3  Saik.  243. 

When  a  Lord  is  newly  created,  he  is  introduced  into 
the  Houfe  of  Peers,  by  two  Lords  of  the  fame  rank  in 
their  robes,  Garter  King  ai  Arms  going  beforr,  and  his 
Lordlhip  i<  to  prefent  his  writ  of  fummons,  isfc.  to  the 
Lord  Chancellor;  which  bting  read,  he  is  conduced  to 
his  place;  and  Lords  by  delcent,  where  nobility  comes 
down  from  the  anceftor,  and  is  enjoyed  by  right  of 
blood,  are  introduced  with  the  fame  ceremony,  the  pre- 
feoling  of  the  writ  excepted.  Lex  Conjiitutibnis  79. 


A  Nobleman,  whether  native  or  foreigner,  who  has  Ms 
nobility  from  a  foreign  State,  although  the  tide  of  dig- 
nity be  given  him,  (as  the  highefl  and  loweft  degrees  of 
nobility  arc  univerfally  acknowledged,)  in  all  our  legal 
proceedings  no  notice  is  taken  of  his  nobility  ;  for  he  ij 
no  Peer :  and  the  laws  of  Er.gUnJ  prohibit  all  Subjcfls  to 
receive  any  hereditarj'  title  of  honour  or  dignity,  from 
any  foreign  Prince,  without  confent  of  the  Sovereign. 
Lrx  CcnJItiutisnii  80,  8 1 . 

An  Earldom  confifls  in  office,  for  defence  of  the  king- 
dom ;  and  of  renii  and  polTeffions,  ISc.  and  may  be  en- 
tailed as  any  other  olBce  may,  and  as  it  concerns  land: 
but  the  dignity  of  peerage  cannot  be  transferred  by  fine; 
becaufc  it  is  a  qaality  alfixed  to  the  blood,  and  fo 
merely  perfonal,  that  a  fine  cannot  touch  it.  2  Salk. 
3  Se!k.  244. 

A  Peer  cannot  lofe  hifl  nobility,  but  by  death  or  at- 
tainder; though  there  was  an  inlhincc  in  the  reign  of 
Ed^Mord  W,  of  the  degradation  of  George  Neville  Duke 
of  Bedford  by  aft  of  Parliament,  on  account  of  his  po- 
verty, which  rendered  him  unable  to  fupport  his  dig- 
nity. 4/fl/?.  355.  But  this  is  3  fingular  in  (lance  :  which 
fi-rves  at  the  fame  time,  by  having  happened,  to  (hew 
the  power  of  Parliament ;  and ,  by  having  happened  but 
once,  to  ihcw  how  tender  the  Parliament  hath  been,  in 
exerting  fo  high  a  power.  It  hath  been  faid  indeed, 
that  if  a  Baron  waftes  his  cftate,  fo  that  he  is  not  able  to 
fupport  the  degree,  the  King  may  degrade  him  ;  but  it 
is  c.xprefsly  held  by  later  authorities,  that  a  Peer  cannot 
be  degraded  but  by  a£l  of  Parliament.  Moer  6jS'.  iz 
Rep.  107  :  12  Med,  56. 

George  AVrv.V.-  Duke  of  Bedford  was  degraded  by  aft 
of  Parliament,  16  Ji/w,  17  Ed.  4.  The  preamble  of  the 
ftaiute,  reciting,  that  the  faid  George  hath  not,  nor  may 
have,  any  livelihood  to  fupport  his  name,  eftate,  and 
dignity,  or  any  name  of  cliate  ;  and  that  it  is  oftentimes 
fcenwhen  a  lord  is  called  to  high  eilate.  and  hath  notcon- 
venicnt  livelihood  to  fupport  the  dignity,  it  inducetb  great 
poverty,  and  often  caufcth  great  txtortion,  embracery, 
and  maintenance,  to  the  great  trouble  of  all  fuch  coun- 
ties where  fuch  eftate  Ihall  happen  to  be ;  wherefore  the 
King,  by  advice  ot  his  Lords  and  Commonf,  ordaineih, 
eftablifheth.  andcnaflcth.  That  from  henceforth  the  fame 
creation  and  making  of  the  faid  Duke,  and  all  the 
names  of  dignity  given  to  the  faid  Getrgt^  or  to  John 
Nf  vilie  his  father,  be  from  henceforth  void  and  oi  none 
effcrt,  efc. 

In  which  afl  thefc  things  are  to  be  obferved ;  Firrt, 
that  although  the  Duke  had  not  any  poiTcirmiis  to  lupport 
his  dignity  ;  yet  his  dignity  could  not  be  taken  from  him 
uithrut  an  ac^  ot  Pariiament.  SccondL,  The  incon- 
vcniencics  appear,  where  a  great  Ibic  and  aignitv  is. 
and  no  livelihood  to  maintain  it.  Tnirdlv,  It  is  a  good 
rcafon  to  take  awuy  fuch  dignity  by  aft  of  i'iriiamfnt ; 
therefore  the  ftatutc  de  ah/taithus  made  at  ;i  Parliament 
holien,  at  Dublin  in  Ireland,  icth  of  May,  zil  H,  S, 
by  rcafon  of  the  long  abfcncc  of  George  E^r!  of  S&re^vA- 
hury  out  of  that  realm,  (hall  be  expounded,  according  to 
tlie  general  words  of  the  writ,  to  take  tway  fuch  incon- 
venience. 11  Rep.  106,  107.  Earl  of  Sin xv/^urf  i  Ciiie, 

Though  dignities  of  peerage  are  granted  from  li  e 
Crown;  yet  they  cannot  be  ^urrender^d  to  the  Crown, 
except  it  be,  in  order  to  new  and  greater  honours ;  nor 
7  arc 
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are  they  transferable*  unlefs  they  relate  to  an  office  : 
and  notwithAanding  ihcre  arc  inflancci  of  earldoms 
being  trinsft-rrcd,  and  wherein  one  branch  of  a  t'arnily 
fat  in  the  Houfe  of  P  crs,  by  vinuc  of  i  grant  from  the 
other  branch,  particularly  in  the  reigns  ol  Hen,  111.  and 
Eii.W.  thefc  precedents  have  been  difaUowcd.  LfxCea- 
fiitutkonii  8;,  J<6,  87. 

A  pcrroiial  tiorour  or  dignity  may  be  forfetced,  on 
committing  trcafon*  ^V.  tor  it  ii  implied  by  a  con- 
dition in  law.  that  the  perfon  dignified  lhall  be  loyal ; 
and  the  office  of  an  Ctrl,  CV.  is  ad  tenjuhndum  Rcgem 
ttmpcrt  pacis  dt/iudettdum  tempore  icUi,  thcrclorc  he 
forieits  it  when  he  takc»  counict  or  arms  agairtll:  the 
King.  7  Rip.  53. 

III.  Of  the  Privilege!  of  Peers  as  Members  of  the 
Upper  Houfe  of  Parliamentj  fee  this  DifHonaryt  title 
Parliamem. 

All  Peers  Of  the  realm  are  atfo  looked  upon  as  the 
King's  hereditary  coanfrllors,  and  may  be  called  to- 
gether by  the  King  to  impart  their  advice  in  sll  mat* 
ters  of  importance  to  the  rcjlm,  vitticr  in  time  of  Par- 
liament, or,  which  hath  been  their  principal  ufc,  when 
there  tsno  Parliament  in  being.  Co.  Litt.  1 10. 

Inftancet  uf  conventions  of  the  Peers,  10.  advifc  the 
King,  have  been  in  former  times  very  frequent,  though 
now  fallen  into  diCufe,  by  reafon  of  the  more  regular 
meetings  of  Parliament.  Many  indanccs  of  this  kind  of 
meeting  ate  to  be  found  under  our  .incient  Kings : 
though  tht:  former  mctdod  of  convoking  them  had  bf  en 
fo  long  left  ofi*,  that  when  CharUf  X.  in  1640,  iffueJ  out 
writs  under  the  Great  Seal  to  call  a  great  council  of  all 
the  Peers  of  England,  to  meet  and  attend  his  Majclly  at 
T»rk,  previous  to  the  meeting  of  the  long  Parliament, 
the  £;ui  of  Clarendon  mentions  it  as  a  new  invention, 
not  before  heard  of ;  tnat  is,  as  he  explnms  himfelf,  fo 
old,  that  it  had  not  been  pra^.'iiied  in  iome  hundreds  of 
years.  But,  though  there  had  not  lo  long  before  been 
an  inllaiice,  nor  has  there  been  any  fince,  of  aAem- 
bling  them  in  fo  folemn  a  manner,  yet  in  cafes  of  emer- 
gency, our  princes  have  at  feveral  times  thought  proper 
to  call  for  and  confult  as  many  of  the  nobility  as  could 
eafily  begot  togetiicr  j  as  was  particularly  the  cafe  with 
King  Jii'Mfj  the  Second, after  tKc  landing  of  the  Piince 
of  Oran^tt  and  with  the  Prince  of  0/-a«£/ himlcif,  before 
he  called  that  conv'cntion*parliamcnt,  which  afterwards 
called  him  to  the  throne.  1  Camtn. 

ficfides  this  general  meeting,  it  is  ufaally  looked  upon 
to  be  the  right  of  each  particular  Peer  of  the  realm,  to 
demand  an  audience  of  the  Kiog,  and  to  by  before  him, 
witn  decency  and  rcfpe^,  fuch  matters  as  he  (hall  judge 
of  impori.ince  to  the  public.  And  therefore,  in  the  rtign 
of  Edivard  II.  it  was  made  an  article  of  impeachment 
in  Parliament  againll  the  two  Hugh  Sptnttrst  (father  and 
fern,)  for  which  they  wercbantihed  the  kingdom,  that 
they  by  their  evil  covin  would  not  fuffcr  the  great  men  of 
the  realm,  the  King's  good  counfellors,  to  fpcak  with  the 
King,  or  to  come  near  him;  but  only  in  the  prefrnce 
and  hearing  of  the  faid  Hugh  the  father,  and  Hfgh  the  fon, 
or  one  of  them,  and  at  their  will,  and  according  to  fuch 
things  as  picafed  them."  4  /«/?.  53.  See  1  Comm.  227-9. 

We  arc  next  to  confider  the  general  privileges  which 
attach  to  the  perfons  of  Peers  in  their  individual  ca- 


Peers  are  created  for  two  realbns ;  tll|  adnnfaiendum^ 
2d,  &d  dtftfintndum  Regtm  \  for  which  rcaiun>  the  I.1W 
give^  them  certain  griMt  and  hiph  privJege*,  foch  a* 
Ireedom  from  arrclis,  ^V.  evea  wiicn  no  pMrliamcnt  i> 
Iftting ;  bccaufc  the  law  intends,  that  tliey  are  always 
aifiOing  the  King  with  their  counfcl  for  the  g^mmon- 
wealth  ;  or  keeping  the  realm  in  fafcty  by  their  prowcfa 
and  valour.  1  Qomm.  227. 

In  certain  criminal  cafes,  th-it  is  to  fay.  oa  indii5tm:nts 
for  trcafon  and  felony,  and  mifprilion  t<icreof,  a  nobleman 
(hall  be  tried  by  his  Peers  \  but  in  all  mifdemc^nois,  as 
libels,  riot»,  perjuriej,co«fpiraciCi,ttff.  he  is  to  be  tried, 
like  a  commoner  by  a  jury.  3  injh  30  :  2  //«a,i.  P.  C. 
f.-(4.  S  '3'  ^''>'"  ^^^^  oi  an  appcaiof  felony  he  fliall  be 
tried  by  a  jury.  9  Rep.  50  :  2  Uj!.  49  ;  ic  £.  4  6.  A  : 
3  Injl.  30.  And  the  indictments  of  Peers  for  trcafon  or 
felony,  are  to  be  formed  by  frecholdcri  of  the  county  : 
and  then  the  Peers  fhall  plead  before  the  Lord  Hijfh 
Stewarii,  \^c.  1  Infi.  1  $6  :  3  hfi.  28.  See pc^l  IV. 

The  privilege  of  Peers  extendi  only  to  the  Peers  of 
Great  Britain ;  ib  that  a  Nobleman  of  any  other  country, 
or  a  Lord  of  Irtland,  haih  not  any  other  privileges  in 
this  kingdom  than  a  common  per  fon :  atfo  the  Too  and 
heir  apparent  of  a  Nobleman  is  not  entitled  to  the  privi- 
lege of  being  tried  by  his  Pirers,  which  is  confined  to 
fuch  perfon  as  ii  a  L'ird  cf  I'arliamtni  at  the  time  j  but 
it  fcems  that  an  infant  Peer  i*  privileged  from  ariells, 
his  perfon  being  held  CatTed  Ct.  Litt.  156:2  InJl.  ; 
3  Inji.  30.  See  titles  jjrrejl;  Privilege  :  Preeefi. 

The  Peers  of  S.-oilaad  had  no  privilege  in  this  king- 
dom before  ihc  Union ;  but  by  the  Z3d  claufc  of  the 
articles  of  Union,  {/lat.  5  /f«n.  r-  liie  fixteen  defied 
Peers  have  all  tuc  privilege*  of  the  Peers  of  Parliament 
of  Great  Britain ;  alfo  all  the  reil  of  the  Peers  of  Stciiand 
have  all  the  privileges  of  the  peerage  of  England,  except- 
ing o^Iy  that  of  fitting  and  voting  in  ParUament.  1  P, 
If'mt.  583. 

This  right  of  trial  by  their  Peer*,  it  feems  now  gene- 
rally admitted,  does  not  extend  to  Bilitops  :  thcugn  the 
reafon  given  for  this  exception,  a*;::,  that  they  are  not 
ennobled  in  blood,  and  confeq'jcnt'y  i:ot  Peers  with  the 
nobili  y,  does  not  feem  fufficicntly  faiisfaflory.  And  it 
has  been  fuggclled,  that  if  any  inilances  of  irialj  of  this 
fort  by  a  Jury  had  occurred  in  remote  time^,  the  Bi- 
Ihops  could  not  have  demanded  a  trial  in  Parliament, 
without  admitting  ihtmfrlvcs  fubjctl  to  temporal  jurif- 
di^onj  from  which  they  then  claimed  coemption  :  and 
hence  it  may  be  corjeAurcd  the  Uifhops  have  loft  their 
right  to  be  tried  in  Parliameiit,though  only  two  iiiilanccs' 
can  befound  of  their  being  tried  by  Jury,  'uiz  thofe  of 
Archbifhop  Cramntr  and  Biffiop ///-vrr.  2  Hawk'.  P.  C, 
f.44.  §  12. 

Some  BiOiopshavc  been  tried  by  Peers  of  the  Realm; 
but  it  hath  bcenwhen  impeached  by  the  Houfe  of  Co.i.- 
mons,  as  upon  fpccial  occafions  many  others  have  been 
uho  have  rot  been  Peers.  The  Bifhcps  may  however 
claim  all  the  privileges  of  the  Lords  Tcmpor.il ;  cxeeft 
that  they  cannot  be  tried  by  their  Peers,  and  that  tliey 
cannot,  in  capital  cafes,  pals  upon  the  trial  of  any  mC:kv 
Peers,  they  being  prohibited  by  canon  tu  be  judges  i<f 
life  and  death,  iSe-  They  ufually  therefore  wiihoMw  vo- 
luntarily, but  enter  a  protcf),  declaring  their  right  to  i'.ay. 
^ee  fatcher,title  Bijhcpt,  and  4  Cmm.  c.  19. 

3  H  A  Peer, 
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A  Peer,  or  Peerefs  (either  in  her  own  right  or  by 
marriage^,  cuniioc  be  arrefled  in  civtl  cafes.  Fituh^  L. 
355  :  1  I'tntr.  Zq%.  Tncy  have  alfo  many  pccuH^r  pri- 
vilogtsannexcd  to  thrir  peerage  in  tbccourft:  ot  judicial 
proceedings.  A  Peer,  Titting  in  judgment,  gives  not 
his  verdijH  upon  oath,  hkc  an  ordinary  juryni.in.  but 
upon  hi!  honour,  z  hijL  49.  \\s  anfft  crs  alfo  to  in 
Chancery  upon  his  honour,  and  not  upon  hii  oath ; 
1  /*.  U'ms.  1 46 ;  but,  wUcn  he  is  examined  as  u  witnefs 
either  in  civil  or  criminal  cafes,  he  mult  be  fworn,  (whe- 
ther in  inferior  Courtb,  or  in  the  High  Court  of  Parlta- 
liameni);  for  ihc  relpet^l  which  th^  law  lhf\V5  to  the 
honour  of  a  Fecr,  dues  not  extend  fo  far  as  to  overturn 
a  iMtled  ma\im,  that  i/z^/W/cfl  non  craiiiur  r.i/t  juratii, 
Sa/i.  512;  Cra.  Car.  64..  The  honour  of  Peers  is  how- 
ever fo  highly  tendered  by  the  law,  that  it  h  much  more 
t'cnal  to  iprcid  falfc  reports  of  them  and  censin  other 
great  pthccrs  of  the  realm,  than  of  other  men:  fcandal 
.\gainil  them  being  called  by  the  peculiar  name  ofy^J}A• 
a'aLm  /Ka^natumt  and  fuhjeiled  to  peculiar  punKbmettts 
by  divers  ancient  ilatu:e$.  Stati.  It'tjL  1.  3  Ed\*i.  i. 
c.  54  :  2  Rsc.  X.  ji.  I.  5  :  12  Ric.  2.  c  11.  See  uilcft 
ScanJalum  Mngnaiui.n  ;  LtbtL 

As  to  the  privileges  of  Peers  in  cafes  of  a^ons 
againlt  them,  fee  this Di^tonary, title  Parliament. 

With  refpeil  to  the  privileges  of  Pcercflfes*  fee 
Ijile  Piticjfcs. 

As  to  the  general  privileges  of  Peers,  fomething 
m^re  at  length,  and  In  various  inflanccs,  fee  funhcr 
this  Diclionary,  title  Pri'vsUgt. 

At  Common  Law,  it  was  lawful  for  any  Peer  to  retain  as 
many  chaplains  as  he  would ;  but  by  fitU.  z\  H.  Q  c.  15, 
their  number  islimitcd.  See  titleC'iii^/.j/«j.  Inmanycafes, 
the  proteflaiionof  honour  fhal!  be  (uificient  for  a  Peer ;  as 
in  trial  of  Peers,  they  proceed  upon  their  honour,  not 
upon  oath ;  and  if  a  Peer  is  defendant  in  a  Court  of 
Kquicy,  he  fhall  put  in  his  anfwcr  upon  his  honour, 
(though  formerly  it  was  to  be  on  oaih)  :  and  in  aflion  of 
debt  upon  account  the  plaintiff  being  a  Peer,  it  fhall  fuf- 
{\cc  Co  cx-tminc  his  attorney,  and  not  himfelf  on  oath  ; 
but  where  a  Peer  is  to  anf*vcr  interrogatories,  or  make 
an  affidavit,  as  well  as  where  he  is  to  be  examined  as  a 
witnefs,  he  muft  be  upon  Ins  oath.  £ra^  lilt.  5.  r.  g: 
9  ^fp.  49  :  3  Itiji.  29  :  'f''.  Jcnct  151:2  Salk  5  r  2. 

In  the  pleas  of  Parliament,  tS  £.1'.  I,  between  the 
Eirl  of  Ghuitfier  and  Earl  of  lUrtford^  on  long  debate 
whether  'John  rfV  llajlir.g,  a  baron,  ought  to  be  fworn, 
becaufe  he  was  a  Peer  of  the  Realm,  it  was  rcfolved  that 
he  ought  to  lay  his  hand  on  the  boolc.  The  like  was 
rcfoS'cd,  loCar.  in  1).  R.  by  the  Coori,  where  the 
Lord  Dorfit^^  icliimony  was  requifite.  Sec  X>jf.  314.  ^. 
vtarg.  //.  g8. 

A  bill  was  againll  A  Peerefs  tn  difcover  deeds,  flie  an- 
fwcrs  on  her  honour  and  confclfcs  deeds.  She  ftiall 
produce  them  only  upon  her  honour,  and  not  on  oath. 
Cb.  Prtc.  92. 

lK  jutpc:na  ftiall  not  be  awarded  againft  a  Peer  out  of 
ihc  Chancery,  in  a  caufc ;  but  a  letter  from  the  Lord 
Chancellor,  or  J^ord  Keeper,  in  lieu  thereof.  Sec  title 
{  'J-aKC(ry.  A  Peer  may  not  be  impannellcd  upon  anyin- 
«:]uetl,  though  the  cauie  hath  relation  to  two  Peers  ;  and 
it'  .i  Peer  b::  rcTumed  cn  a  Jury,  3  fpecial  writ  ihall  iffuc 
»rr  his  dil'charije  from  fervicc.  The  houfcs  of  Peers 
&:*11  no;  be  ttarched  fur  conveniiclef,  but  by  warrsni 


I under  the  fign  manual,  or  in  the  pretence  of  the  Lord 
Lieutenant,  or  one  Deputy  Lieutenant,  and  two  jufh'ces 
of  the  peace.  Stat.  22  Car.  z.  c  i  :  and  it  is  exprefsly 
:  provided  bv ^at.  1  3  £^  I4  Car.  z.  c.      againft  non-con- 
<  formifls,  that  for  every  third  offence,  which  is  punifli* 
j  able  by  tranfportation,  Lords  of  Parliament  (Kail  be 
tri;;d  by  their  Peers, 

A  Nobleman  menacing  another  perfon,  whereby  fucK 
other  perfon  fears  his  life  is  in  danger,  no  writ  of  /uf>pli- 
'  ta^ii  lhall  iffue,  \>\xx  z./uhpa!na  \  and  when  the  Lord  ap- 
pears,  inllead  of  furety,  he  iball  only  promlfe  to  keep 
the  peace.  35  H.  6.  See  title  Surriy  of  the  Ptacf. 

The  privilege  of  a  Peer  is  fo  great  in  refpcft  of  his 
perfon,  that  the  King  may  not  rellrain  him  of  his  liberty, 
without  order  of  the  Houfe  of  Lords,  ciccpt  it  be  in 
cafes  of  treafon,  (St,  A  memorable  cafe  wherein  was 
that  of  the  Earl  ArunJel  imprifoned  by  the  King  in  the 
reign  of  King  Cf^arUt  I. 

Every  Lord  of  Parliament  is  allowed  his  clergy  in  all 
cafes,  where  others  are  excluded  by  the  Jfat.  1  EJ.  6. 
t-.  12,  except  wilful  murder;  And  cannot  be  denied 
clergy  for  any  other  felony  wherein  it  was  grantab!e  at 
Common  Law,  if  It  be  not  oufled  by  fome  ftatute 
made  fmce  the  tirfl  of  King  £J.  6.  S.  P.  C.  1 30.  Lord 
MorUjt  who  was  tried  by  his  Peers  for  murder,  and 
found  guilty  of  manflaughtcr,  was  dlfcharged  without 
clergy.  SiJ.zjj  :  2  Nel/.  Abr.  1181.  See  title  CUrgjy 
Beifjit  of. 

In  ejeftmenta  fpecial  verdict  was  found  on  a  trial  at 
bar,  and  judgment  for  defendant,  and  colls  taxed  ;  and 
after  affidavit  of  the  demand  of  coHs,  a  motion  was 
made  for  an  attachment  againll  the  Dnchefs  (the  Duke 
being  dead),  fhe  b^ing  one  of  the  Icflbrs,  for  non-pay- 
ment of  cofts ;  and  it  was  alleged,  that  if  the  Court 
did  not  grant  it,  the  defendant  wculd  be  remedilefs  ;  for 
though  in  other  cafes  a  difiringat  ilTucs  againft  Peers,  yet 
in  this  cafe  no  procefs  can  go  but  an  attachment.  The 
Court  refufcd  to  grant  an  attachment  againll  the  perfon 
of  the  Duchefs,  but  ordered  her  to  lliew  caufc  why  an 
attachment,  a^  to  her  goods  and  chattels,  fhould  not  be 
ifTued  ;  which  rule  was  afterwards  made  abfolute.  Rep, 
&f  PraJi.  inC.  B.  7,  8   See  title  /htachmeHt. 

A  Peer,  or  Lord  of  Parliament,  cannot  be  an  ap- 
prover ;  fcr  it  is  againd  Magna  C.harta  for  him  10  pray  a 
coroner.  3  hiji.  129.  c  ^6  :  a  fiaivJe.  PI.  C.  c.  24.  §3. 

If  a  bill  in  Chancery  be  exhibited  againll  a  Peer,  the 
courfe  is  firfc  for  the  Lord  Keeper  to  write  a  letter  to 
him;  and  if  he  doth  not  anfwer,  then  a  fubpana;  then 
an  order  to  fliew  caufc  why  a  fequeftraiion  ihould  not 
go;  and  if  he  flill  iTands  out,  then  a fcqueflration.  And 
the  reafon  is.  becaofc  there  can  be  no  procefs  of  con- 
t^pt  agaioft  his  perfon.  z  Vent.  342.  Sec  title  Cbancery, 
Dijirwgas  is  the  firll  procefs  againll  a  Peer  on  an  in- 
formation for  an  intruiion  on  the  King's  lands,  or  for  a 
converfion  of  the  King's  goods,  a  Uaiui*  PI.  C.  c.  27. 
^  (2.  cites  Co.  Ehi.  ;87. 

If  a  Peer  be  impleaded  by  a  Commoner,  yet  fuch 
caufe  (hall  not  be  tried  by  Peers,  but  by  a  Jury  of  the 
country  ;  for  though  t!ie  Peers  are  the  proper  para  to  a 
Lord  of  Parliiment  in  capital  matters,  where  the  life 
and  nobility  of  a  Peer  i^  concerned  ;  yet  in  matter  of 
property  the  trial  tf  faf:  it  nel  by  thm,  but  by  the  inha- 
bitants of  thofe  counties  where  the  fa£ls  arifc ;  fmce  fuch 
Peers  living  through  the  whole  kingdom,  could  not  be 

generally 


PEERS    OF  THE 


REALM  IV. 


generally  cognizant  of  fafts  arifing  in  fevcral  counties, 
as  the  inhabitants  thcmfelves  where  they  are  done ;  but 
this  want  of  having  Noblemen  for  their  Jury  was  com- 
penCaud  as  mucn  ns  poflibIe>  by  reurning  peffons  of 
the  hi  A  equality  ;  therefore  it  wai  formerly  necefl*arv, 
that  a  Kiught  (hould  be  fummoncd  in  any  caufe  where  a 
Peer  was  party.  C  iJi/i.  C,  B.  78,  79.  Sec  title  Jw^-. 

IV.  Blackstoke  fays,  that  in  the  method  and  rc- 
guUvioR  of  its  proceeding;,  the  trial  by  the  Houle  of 
Peers  differs  but  little  from  the  trial  per  patriam,  or  by 
Jury  ;  except  that  no  fpcdal  vcrdid  can  be  given  in  the 
trial  of  a  Peer  ;  becaulc  the  Lords  of  Parliament,  or  the 
Lord  High  Steward,  (if  the  trial  be  had  in  his  Court,) 
are  Judges  fufiicicntly  competent  of  the  law  chat  may 
arife  from  the  fadt.  Hatt.  116.  And  except  alfo.  that 
the  Peers  need  not  all  agree  in  their  vcrdi^»  but  the 
greater  number,  confiding  of  twelve  at  the  Icafi,  will 
conclude  and  bind  the  minority.  Kefyn^e  ^G:  Star. 
7 /f.  3.  f .  3  §  10  :  Fejiert^y.  During  a  trial  before  the 
Houfc  of  Peers  in  Parliament,  every  Peer  preicnt  on  ihe 
trial  is  to  judge  buih  of  the  law  and  tlie  fai>.  Fo/I.  142, 
In  cafes  of  the  impeachment  of  a  Peer  for  trcafon,  a 
Lord  High  Steward  is  ufually,  though  not  necelTarily 
appointed,  rather  in  the  nature  of  a  Speaker  to  regulate 
the  proceedings,  than  as  a  Judge.  ^Cvmm.  2C0 :  Foft. 
14$.  But  in  the  Court  of  the  High  Steward,  which  is 
held  in  the  recels  of  Parliament,  he  atone  is  to  judge  in 
all  points  of  law  and  prs^ice,  and  the  Pecrs-lricrs  are 
merely  judges  of  the  fad.  Fojl  1  \z. 

All  iheUarons  of  Parliiment  (hall  be  tried  for  ireafon, 
felony,  mifpriCion,  or  at  acceflary,  at  the  fuit  of  the  King 
by  their  Peers.  Sec  Magna  Charta,  g  //.  29:  2  Inji. 
49:  9  Co.  JO.  b:  S/a.  152.  15^.  So  all  the  nobility, 
who  are  Peers  of  Parliament,  by  the  Common  Law, 
whicii  is  now  afliimed  by  the Jtat.  20  H.  6.  c.  9.  And  a 
Peer  cannot  waive  the  trial  by  his  Peers.  Kel.  56.  in 
marg  621 ,  I  Sr.  Tr.  265  :  zRnJh.  94. 

It  has  been  adjudged,  that  it  a  Peer  on  arraignment 
before  the  Lords,  refufc  to  put  htmfclf  on  his  Peers,  he 
fliall  be  dealt  with  as  one  who  llands  mute ;  for  it  is  as 
much  the  law  of  the  land,  that  a  Peer  be  tried  by  his 
Peers,  as  a  Commoner  by  Commoners ;  yet  if  one  who 
hif  a  title  to  peerage  be  indicted  and  arraigned  as  a 
Commoner,  and  plead  nut  guiUy.  and  put  himfdf  upon 
his  coumry,  it  haih  been  adjudged,  that  he  cannot  after- 
wards fuggcft  that  he  is  a  Peer,  and  pray  trial  by  his 
Peers,  i  Haui.  PL  C  c  4;.  §  19. 

By  y?a/.  7  3.  cap.  3.  §  10,  it  iscnafled.  That  upon 
the  trial  of  any  Peers  or  Peereflcs,  for  treafon  or  mif 
prifion,  all  the  Peers  who  have  a  right  to  lit  and  vote  in 
Parhament,  (hatl  be  duly  fummoncd  twenty  days  at  Icail 
bctore  the  irial,  and  every  Peer  fo  fummcned  and  ap- 
peartrg  (hall  vote  in  the  trial,  firft  talcing  the  oaths  of 
allegiance  and  tupremacy,  and  fubfcribing  and  repeating 
the  tcft  enjoined  by  30  Car.  2.  ^.  z.  f.i. — Foimcriy 
LordS'triers  were  appointed  by  the  Crown  in  the  trial 
of  Peers;  but  this  uai  at  length  found  fuch  an  inlet  to 
opprcfliuo,  as  to  be  dcfTvedly  aboIi(hed  by  the  above 
/fat.  7  If.  3.  Sec  title  -Treajhn.  And  it  fccms.  that  thi* 
AtX  extends  to  tvery  proceeding  in  full  Parliament,  for  the 
trial  of  a  Pterin  the  ordinary  courfc  of  juftice.  Foji.  247. 

By  JIar.  6  Jrnt.  c.  23.  §  12,  Peers  fliall  hcraifiM  in 
StmanJ  as  in  England, 


The  Peer  being  indtfled  for  the  treafon  or  felony,  be- 
fore commifHoners  of  oyer  and  terminer,  (or.  in  the 
King's  Bench,  if  the  treafon.  \^e.  be  committed  in  the 
county  of  MitiMe/tx.)  then  the  King  by  commillion  under 
the  Great  Seal,  conrtitutcs  fomc  Peer  (generally  the 
Lord  Chancellor)  Lord  High  Steward,  who  is  Judge  in 
thefc  cafes ;  and  the  commiflion  commands  the  Peers  of 
the  Realm  to  be  attendant  on  him.  ahb  the  LtCiiienant 
of  the  Tewrr,  with  the  prifoncr,  t^fr.  A  ttrttwari  is 
awarded  out  of  Chancery,  to  remove  the  ind:6ment 
before  the  Lord  High  Steward :  and  another  writ  iiTues 
to  the  Lieutenant  of  the  TVuTr,  for  bringing  the  pri- 
foncr ;  and  the  Lord  High  Steward  makes  his  prccepti 
for  that  purpofc.  alligning  a  day  and  plKC,  as  in  IVefi- 
mnfier-Hallt  inclofed  tvith  fcaflblds.  ^V.  at>d  for  fum- 
moning  the  Peers,  which  are  to  be  twelve  and  above,  at 
Icaft,  prefcnt :  at  the  day,  the  Lord  High  Steward  takes 
place  under  a  cluth  of  llate  ;  his  comm'ITion  is  read  by 
the  clerk  of  the  Crown,  and  he  has  a  white  rod  delivered 
him  by  the  uOier;  which  being  returned,  proclamation  is 
made,  and  command  given  for  certifying  of  indictments, 
\^(%  and  the  Lieutenant  of  the  Tovjtr  to  return  his  writ, 
and  bring  the  prifoner  to  the  bar ;  after  this,  tlie  fcr- 
jcant  at  arms  returns  his  precept  with  the  names  of  the 
Peers  fummoned,  and  they  arc  called  over,  and,  anftvcr- 
ing  to  their  names,  arc  recorded,  when  they  take  their 
places:  the  ceremony  thus  adjullcd.  the  High  Stcw.trd 
declares  to  the  prifoner  at  the  bar,  the  caufe  of  ihcir 
aflcmbly.  aOiires  him  of  juHice.  and  encourages  him  to 
anlwer  without  fear;  then  the  clerk  of  the  Crown  reads 
the  indictment,  and  arraigns  the  prifoner.  but  is  not  to 
infift  on  his  holding  up  his  hand,  and  the  High  Steward 
gives  his  charge  to  the  Peers ;  this  being  over,  the 
King's  counfcl  produce  tlicir  evidence  lor  the  King; 
and  if  the  prifoner  hath  any  matter  of  law  to  plead,  be 
fliall  be  alligned  counfcl ;  after  evidence  given  for 
the  King,  and  the  prifoncr's  anfwer  heard,  the  prifoner 
\i  withdrawn  from  the  bar,  and  the  Lutdi  go  to  fome 
place  to  confidcr  of  their  evidei^cc  :  but  the  Lords  can 
admit  no  evidence,  but  in  the  hearing  of  the  prifoner  ; 
they  cannot  have  conference  with  the  Judges,  ur  demand 
it,  (who  attend  00  the  Lord  High  Steward,  and  are  not 
to  deliver  their  opinions  beforehand,)  but  in  the  pri- 
foncr*s  hearing ;  nor  can  they  fend  for  the  opinion  of 
the  Judges,  or  demand  it,  but  in  open  Court:  and  the 
Lord  Steward  cannot  collect  the  evidence,  or  confer 
with  the  Lords,  but  in  the  prefeoceol  the  pitfoner  ;  who 
is  at  firft  to  require  juflice  of  the  Lords,  and  that  no 
queflion  or  conference  be  had,  but  in  his  prcfcnce  :  No- 
thing is  done  in  the  abfcncc  of  the  prifoner.  until  the 
Lords  come  to  agree  on  their  verdt£l;  and  then  they 
arc  to  be  together  as  Junes  until  they  are  .igrerd,  when 
they  come  again  into  Court  and  take  tlicir  places;  and 
the  Lord  High  Steward,  publicly  in  open  Court,  de- 
mands of  the  Lords,  beginning  with  the  puifne  Lord, 
wiicthcr  the  prifoner,  calling  him  by  his  name,  be  guilty 
of  the  treafon.  fcV.  whereof  he  is  arraigned  ;  who  all 
give  ill  their  verdict ;  and  he  being  found  guilty  by  a 
majority  of  votes,  fuch  majority  being  more  than  twelve, 
is  brought  to  the  bnr  again,  and  the  Lord  Steward  ac- 
quainting tlic  prifoner  with  the  verdiifl  of  his  Pe-^rs, 
paffcj  fcntcncc  and  judgment  accordingly  •  af;'-r  ivhich, 
an  0  Tis !  is  made  for  dilTolving  the  commifliun,  and 
the  white  rod  is  broken  by  the  Lord  High  Steward  ; 
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whereupon  tbis  prand  afTcmbly  breaks  up,  which  is 
elU'cmed  tKe  moll  (olemn  an.i  nugull  Court  of  Jufticc 
upon  earth,  z /itJit.x.  P.  C.  c.        and  fee  4  Cc.wffl  (-.19.  j 

The  Lord  H-gh  SicwatJ  gives  no  vote  hlmfclf  on  a 
trial  by  commiffion  ;  but  only  on  a  iriaJ  by  ihe  Houfc  of 
Peers,  wiiife  ttit:  Parliament  \i  fining :  where  a  Peer  is 
tr'cd  by  the  Houle  oi  Lords  in  full  Parli.imcnt,  the 
Houfc  may  be  adjoorned  as  often  as  rhcre  is  occafion, 
and  [he  evidence  uleen  by  parccL  j  and  it  hath  been 
adjudged,  that  where  the  trial  is  by  cotntnifTion,  the 
Lord  Steward,  alter  a  vcrdift  given,  may  ukc  :ime  10  | 
advife  upon  ir,  and  his  oflice  continues  till  he  gives 
judgment.  But  the  triers  may  not  fcparate  upon  a  trial 
by  commidion,  after  evidence  given  for  the  King;  and 
it  hath  been  rrfulvtd,  that  the  Peers  in  fuch  cale  mutt 
oi't-nue  together,  till  ti.ey  agree,  to  give  a  vcrdiit. 
Sttue  -f'ruiU  ii.  702  :  iii-  657  :  and  ice  more  tully, 
2^iaiLi  /».  C.  f.  44.  §  1-8. 

It  is  fjid,a  writ  of  error  lies  in  the  King's  Bench  of 
an  attainder  of  a  Peer  before  the  l-ord  High  Steward. 
2  fia-'.vi.  F.  C.  c  50.  ^  16,  cites  i  Sid.  soS.  Ii  a  Peer 
be  attainted  of  ireaion  or  felony,  he  may  be  brought 
belore  the  Court  ot  B.  R.  and  demanded,  what  he  has 
10  fay  tthy  execution  Ihould  not  be  awarded  againll 
him  ?  And  if  he  p'cad  ;iny  matter  to  fuch  demand,  his 
plea  fliall  be  heard,  and  execution  ordered  by  the  Court, 
upon  its  being  adjudged  againrt  him.  1  H.  7.  22.//.  15  : 
Jiro.  Ccro.  1  29  :  Ffiz.  Ccro.  49.  Likewifc  the  Court  of 
King's  Bench  may  allow  a  pardon  pleaded  by  a  Peer  to 
an  iiidiftmcni  in  that  Court;  to  favc  the  trouble  of  fum- 
■  moning  the  Peers,  merely  for  that  pnrjjofc  :  But  that 
Court  cannot  receive  his  plea  of  not  guilty,  ^r-  but 
only  the  Lord  Steward  on  arraignment  bctcre  the  Lords. 
2  hji.  49. 

The  fentence  agalnfl  a  Peer  for  treafon,  is  the  fame  as 
agalnft  a  common  Subjifd;  though  the  King  generally 
pardons  all  but  beheading,  which  is  a  part  of  the  judg- 
ment :  for  other  capital  crimes,  beheading  is  alfo  the 
general  puniihrncnt  of  a  Peer  ;  bu:  uji.  3-5//  8,  the  Lord 
Pacres  was  attainted  of  murder,  and  had  judgment  to  be 
lianged  ;  and  anKo  3  CJf  ^  P.  ij  M  the  Lord  Stour/cn, 
being  attainted  of  murder,  bad  judgment  againll  him  to 
be  barged,  which  fcntencss  were  executed  ;  and  fo  in 
the  cafe  of  Lord  Fcrrtrs,  to  Sr.  Tr.  47^.  In  this  latter 
cafe  it  was  determined  by  all  the  Judges,  that  a  Peer, 
conxifled  of  felony  and  murder,  ought  to  receive  judg- 
mcnt  for  the  fame,  according  to  the  provifions  of  JI at. 

Grt.  2.  C'  37.  Sec  title  Hcmicuie  lU  3.  oti.  f-it.  And 
fscondly,  Suppofing  the  day  appointed  by  tlic  judgment 
tor  execution  (hould  lapfc  before  fuch  execution  done, 
that  a  new  time  may  be  appointed  for  the  execution  ; 
cither  by  the  High  Court  of  Parliament,  before  which 
fuch-  Peer  ihatl  hare  been  attainted,  although  the  office 
of  High  Steward  be  determined  :  or  by  the  Court  of 
K.  B.  the  Parliament  not  then  fming ;  and  the  record 
of  iheattainderbeing  properly  removed  into  that  Court. 
Fojt.  159. 

If  execution  be  not  done,  the  Lord  Steward  may  by 
precept  command  it  to  be  done  according  to  the  judg- 
ment. 3  Ai/.  51. 

Trial  by  P.ers  is  very  ancient :  In  the  reign  of  //'///.  I. 
the  Karl  of  Hayfcrdt  for  cont'piring  to  receive  the  Dams 
into  Eit^anit  and  d^pofs  the  conqueror,  was  tried  by  his 
Peers,  and  found  guilty  of  tieafon, />rr  judicium  parium 
jiioyim,  3  Itiji.  50.   The  Duke  of  Sujalk,  anno  2!t  M.  6, 


being  accufed  of  high  treafon  by  the  Commons,  put 
himfelf  upon  the  King's  gra>:e,  and  not  upon  his  Peers, 
I  and  the  King  alone  adjudged  him  to  banishment ;  but  he 
frnt  for  the  Lord  Chancellor,  and  the  Lords  wno  were 
in  town,  to  his  palace  at  Pf'ijif!:!ajhr,znd  alfo  the  Duke, 
and  commanded  him  to  quit  the  kingdom  in  their  pre- 
I'cnce  :  The  Lords  ne vcrthelef,  entered  a  proicil  to  f»ve 
the  privilege  of  their  peerage  ;  and  this  was  deemed  no 
legal  banilhrnenl,  for  the  King's  judging  in  that  manner 
was  no  judgment ;  he  was  e.'itrajuuicially  bid  to  abfent 
j  himfetf  out  of  the  realm  ;  and  in  doing  it^  he  was  taken 
on  the  ft-a  and  fijin.  The  cafe  of  thu  Lord  CrowiLe/l, 
in  the  reign  of  King  IJeu/y  Vill.  was  very  extraordi- 
nary ;  thi^  Lord  uas  attainted  in  Parliament,  and  con- 
demncd  and  executed  for  high  treafon,  without  being 
allowed  :o  make  any  defence.  It  need  only  be  obftrvcd, 
that  this  attainder  ua^  by  a  P.uliatnent  under  die 
power  and  influence  of  i/enry  VIII.  Sec  Parh.ament.  Hiji, 
3  y.  i6i{.  And  ftveral  great  perlons  during  this  reign 
were  brought  to  trial  before  Lords  Commiffioucrs.  Jnao 
32  Cor.  2,  the  Lord  StaJ'crd  was  tried  for  treafon ;  and 
after  evidence  given  for  the  King,  and  the  prifoner  had 
made  his  objections  to  the  King's  evidence,  he  infilled 
upon  ft'veral  points  of  law,  i/iz..  That  no  overt-act  was 
alleged  in  his  impf^achmcnt ;  that  they  tvere  not  com- 
petent witnefles  who  fuorc  againll  him,  but  that  they 
fivorc  for  money ;  and  whttfier  a  roan  could  be  con- 
demned for  trcalon  by  -one  witncfs,  there  not  being  two 
\vitnel]'es  to  any  one  point,  i^c.  But  the  points  infilled 
upon  being  ovcr-rultd,  he  was  found  guilty  by  a  majo- 
rity of  iwcnty-four  votes ;  fifty-five  againll  thirty-one 
for  him.  3  St.  Tr,  311.  He  was  executed  ;  but  in  1685 
the  attainder  was  rcvetfed  by  an  a^  of  Parliament,  re- 
citing, that  he  was  innocent  of  the  treafon  laid  to  his 
charge,  and  that  the  tellimony  whereon  he  was  found 
guilty  was  falfe. 

PEERESS.  As  we  have  noblemen,  fo  we  have  noble- 
women, and  ihefe  may  be  by  creation,  defcent,  or  mar- 
riage. And  firft,  Htn.  Vill.  made  /iunc  Buittn  Mar- 
chionefs  of  Ptmbnki.  Jama  I  Created  Lady  Ccmftoat 
wife  to  Sir  Thcmas  Ccmpictt^  Counicfs  of  Bucitngbam  in 
the  lifetime  of  her  hufband,  without  any  additioo  of 
honour  to  him  ;  and  alfo  made  Lady  Finch  Vifcountefs 
of  Mai'Jfione,  ard  afwrwaids  Countefs  of  iVtnchttftat  to 
her  and  the  heirs  cf  her  body.  Cesrgc  I.  made  Lady 
Sculiiighurgh  Duchefs  of  Kcndctl.  If  any  Fnglijh  wo- 
man takes  to  hufband  a  French  nobleman,  ftic  lhall  not 
bear  the  title  of  dignity;  and  if  a  German  woman,  crV. 
marry  a  nobleman  of  Engiand,  unlcls  ihe  be  made  deni- 
zen, flic  cannot  claim  the  title  cf  her  hufband,  00  more 
than  her  dower,  isc.  Ltx  Ccnfiituticn,  8©. 

There  was  no  precedent  for  the  trial  of  PcerdTcs, 
when  accufcd  of  treafon  or  felony,  till  after  EJeaatr 
Duchefs  of  0!o-iceJlir,  wife  to  the  Lord  Proteflor,  was 
accufed  of  treafon  and  found  guilty  cf  wiichcratt,  in  an 
ecciefiaflical  fynod,  through  the  intiigucs  of  Cardinal 
Beaufait.  This  very  extraordinary  trial  gave  occafion 
to  a  fpecial  flatut;,  20  Hrn.  6.  r.  9,  which  declares  the 
law  to  be,  that  Pcereffes,  either  in  ihcir  own  right  or  by 
marriage,  fliall  be  tried  before  the  fame  judicature  as 
other  rccrs  of  the  realm.  Jl/eer  769  :  z  Oiji.  50  :  6  Rep. 
52  ;  Sxaundf-  P.  C.  152.  If  a  woman,  noble  in  her  own 
right,  marries  a  Commoner..  Ihc  liill  remains  noble,  and 
fliall  be  tried  by  her  Pceis  ;  but  if  flie  be  only  noble  by 
marria^Cj  then  by  a  fecond  marriage  with  a  Commoner, 

ihe 
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(he  lofes  her  ilignity  ;  for  as  by  marriage  it  is  gained, 

by  marriage  it  is  alfo  loll.  Dyer  79  :  Co.  Litt,  16.  Yet 
if  a  Duchers  Dowager  marrtes  a  Haion,  ihc  conitnues  a 
Duciiefs  Hill ;  far  all  the  nobility  arc  parts^  and  thererore 
it  is  no  degradation.  1  Injl.  16.  %\  2  Injl.  50. 

If  3  Quircn  DoA-ager  takes  a  hiilb.uid.  nob'c  or  not 
noble,  Ihc  by  her  iublcqurnt  marii.tgc  ihall  not  h>fe  her 
tlignity.  zlnji.  50.  Yet  if  a  woman,  noble  by  dclccnc, 
marries  to  an  inferiordcgiec  of  nobility.  a>  if  the  daugh- 
ter of  a  Duke  marries  a  Baron,  (he  ihull  have  picce- 
dcncc  only  as  a  B^ironefs.  Oiv.  8z. 

A  woman  noble  in  licr  own  right,  or  by  a  full  mar- 
riage, marrying  a  Cummancr,  communicates  no  rank  or 
title  :o  her  hutband.  j  326.  i.  There  have  been 
cUims,  and  fupporied  by  authorities,  by  a  hufbmd  after 
iii'je  had.  to  allumc  the  title  of  his  wife's  dignity,  and 
after  her  death  to  retain  the  faai^  as  tenant  by  the 
curtcfy,  but  it  docs  not  feem  that  fuch  a  claim  would  now 
be  allowed.  Sec  1  la^l  29.  6.  in  n, 

A  w^man  noble  by  murria^e,  afterwards  marrying  a 
Commoner,  is  generally  called  and  addrcflcd  by  [he 
flyle  and  title  which  Oie  bore  before  her  fecond  mar- 
riage ;  but  thi^  is  orly  by  curtefy,  a^  the  daughters  of 
Duke5,  MarquinVs,  and  fiarls  arc  ufually  addrcflcd  by 
the  title  of  Lady  ;  though  in  law  they  arc  Commoners. 
In  a  writ  of  partition  brought  by  Ra//>1  iJov:iirJ  and' 
Lady  j^tine  Pywti,  hii  wite,  the  Court  held  that  tt  was  a 
milnomer,  and  that  it  ought  to  have  been  by  Ralph 
Utnvarti in^l  Jane  his  wife,  late  wife  of  Lord  Pews  de- 
ceafcd.  Dj.  79. 

A  Countefs  or  Baroneft  may  not  be  arJcAed  for  debt 
or  trefpafj ;  for  though,  in  rclpcct  of  their  fex,  they  can- 
not fit  in  Parliament,  yet  they  arc  Peer*  of  the  Kcilm, 
and  lhall  be  tried  by  their  Peers,  ^^V.  But  a  capiai 
being  awarded  againU  tlic  Countels  of  Ru!lan,i,  it  was 
held  that  (he  might  be  taken  by  the  Slicnir;  bccaufe  he 
ought  not  to  diipuie  the  authority  of  tlie  Court  from 
whence  the  writ  itfued,  but  mull  execute  it,  for  Jie  ij 
bouiid  by  oath  fo  to  do  ;  and  although  by  the  writ  itfclf 
it  appeared,  thai  the  party  was  a  Countefs,  againll  whom 
a  (apim  would  not  generally  lie,  fur  that,  in  fome  cafet> 
it  may  lie,  as  for  a  contempt,  ISc.  therefore  the  Sheriff 
ought  not  to  examine  the  judicial  aUs  of  the  Court. 
6  Rep.  5  2. 

It  hath  been  agreed,  that  a  Queen  Confort,  and  Queen 
Dowager,  whether  (he  continue  fole  after  the  King's 
death,  or  t.ikc  a  fecond  hulband,  and  he  be  a  Peer  or 
Commoner;  and  alfo  all  PeerefTci  by  birth,  whether 
fole  or  married  to  Peer^  cr  Commoners  and  all  Mar- 
chionrfTcs  and  Vifcounteflcs  are  entitled  to  a  trial  by  the 
Peers,  though  not  cxprcfsly  mentioned  in  the  jiat.  20 
//.  6.  f .  9  :  2  Jnji.  :  Cromp.  Jurifd.  3  j  :  2  Haivk, 
P.  C.  (.44.  ^  10,  1 1. 

PEINE  FORT  KT  DURE;  See  ]ihrt. 

PELA,  A  peel,  pile,  or  fort.  The  citadel  or  caflle 
in  the  //ft  ef  Man  was  granted  to  Sir  John  StanUy  by  this 
name.  Pat.  7  H.  4.  r;.  iS. 

PEIKS,  ifiuesari.'ing  from,  or  outof  athing.  Fits.h. 

J.J!.  :ry 

PhXK  ATtD  PELFRE,  Pel/r^.]  In  time  of  war,  the 
Earl  Martbal  is  to  have  of  preys  and  bocti:!,  all  the 
gelded  bcafts,  except  hogs,  l^r.  which  is  called  Pclfre. 
OU  MS.  It  is  uftd  for  the  perfonal  cfferts  of  a  felon 
COnvirt.  P.'eii.i/t  lia.  apud  Cffir,  7. 


PELLAGE,  The  cullom  or  duty  paid  for  fitins  of 
leather.  Rot.  Pari.  11  4. 

PELLICIA,  A  pilch,  Tmicai-tl  indumtntum  ptlli- 
ceitm  ;  hinc/iiptr  ptllutUTn,  tLiwT  pilch,  or  furplice.  !i/t!m* 

I'lCLLU'.ARlUb,  A  leatherleller  or  Ikioner.  Pat. 
15  EJ.  3.  p.  2.  w  45. 

PELLOrA,  ht.Pehif  ]  The  ball  of  the  foot.  See 
4  /fl//.  50a. 

PELT- WOOL,  The  wool  pulled  off  the  fltin  or  pelt 
of  dead  Iheep.  Sec Jlett.  8  //.  0.  c.  Z2. 

PEN,  A  word  uffd  by  the  Bntctjs  for  a  high  moun- 
tain, and  alfo  by  the  ancient  Gauh  ;  from  whence  ihofe 
high  hills  which  divide  Frame  fnim  Italy  arc  ca!'ed  the 
JpptKtKii ;  and  more  to  the  purpofc  is  the  nimc  of  Pirn- 
matnm.tivr  in  tf-'ala*  Camii.  Bntax, 

PENAL  LAWS,  Are  of  three  kinds,  v/c. 
PeeuHiiir in,  poena  csfpcraliJt  and  ptena  txilii.  Cr»  'jac» 
4tj.  And  penal  Itdtuics  are  made  on  various  occafium, 
to  punifh  and  deter  otfendcrs ;  and  they  ouglit  to  be 
c<(nllrued  llriiUy,  and  not  extended  by  equity  ;  but  the 
vvords  may  be  interpreted  beneficially,  according  to  the 
intent  of  the  legiftacors.  1  Inji.  54,  26:*.  See  i  CofKm. 
hiroj.  ^  3.  p.  89.  Where  a  thing  is  prohibited  by  fta- 
luie  under  a  penalty,  if  the  penalty,  or  part  of  it.  be  not 
otvcn  to  him  who  will  fuc  for  the  fame,  it  goes  ar.d  bft- 
I  longs  totheKing.  £«.'r.  433  :  2  Haivi.  P.C.  e.  z6, 
I  §  17.  Gut  the  King  cannot  grant  to  any  pcrfon  any  pe- 
nalty or  forfeiture,  i^c.  due  by  any  rtaiute,  before  judg- 
ment thereupon  had.  Stat.  21  Jac.  1 .  r.  3.  'I  hough  atter 
pica  pleaded,  Jufticcs  of  allifc,  i^e.  having  power  to  hear 
and  determine  oficiices  done  ag.iinft  any  penal  llatute, 
may  compound  the  penalties  with  ihc  defendant,  by  vir- 
tue of  the  King's  warrantor  Privy  Seal. 

The  Courts  at  U'ejimiKjicr  (particularly  the  Court  of 
King's  Bench)  frequently  give  leave  vn  motion,  and  an 
itHidavit  of  circumllances,  ^1-.  to  compound  penal  ac- 
tions. Compounding  without  fuch  leave,  ii  puniQtable 
by  indictment. 

Where  penalties  are  ordained  by  penal  s£ts  of  Par- 
liament to  be  recovered  in  any  Court  of  Record,  this  is 
to  be  undetllood  only  of  the  Courts  at  ff'eJIiAinJltr  \  and 
not  of  the  Courts  of  Record  of  inferior  corporations. 
'yttik.  Ctnt.  22S.  The  Spiritual  Court  may  hold  plea  of 
a  thing  torbidden  by  llatute  upon  a  penalty;  but  iliey 
may  not  proceed  on  the  penalty.  2  Lev  221.  See  fur- 
ther, litlea ;  S.'ntuies ,  yi^iiort  i  and  as  to  (he 
faniiion  of  Lawj  by  penalties,  i  CcfvM.  /r.trcd.  p.  ,6,  7. 

PENALTY  OK  BONUS,  ^c;  Sec  titles  ^W.-.; 
Mortgage}. 

PENANCE.  An  ecclefialtical  punithmect,  which  af- 
fc^s  the  body  of  the  penitent;  by  which  he  is  obliged 
to  give  a  public  futi^fadtion  to  the  church,  for  the  ican- 
dal  he  hath  given  by  his  evil  example.  And  in  the  {.  li- 
miiivc  times,  they  were  to  give  tcJlimonics  of  their  te- 
formation,  before  they  were  re  admitted  to  partake  of 
the  myfleiics  of  the  church.  In  the  cafe  oi  incell,  or 
incontinency,  the  finncr  w  ufually  injoincd  to  do  a  pub- 
lic I'cnance  in  the  c^ithcdral  or  parilh  church,  or  public 
market,  bare-legged  and  bare-headed  in  a  white  ftiect, 
and  to  make  an  open  confcfTion  of  hit  criire  tn  a  pre- 
fcribed  form  of  words :  which  is  augmented  or  mode- 
rated according;  to  the  quality  of  the  laultjand  the  dtf- 
crction  of  the  Judge. 

So, 
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So*  in  fniftllcr  faults,  a  public  fatisfa£lion  or  Penance, 
fis  the  Judge  lhall  decree,  is  to  be  made  before  the  mi* 
niller,  church  wardens*  or  (ome  of  the  piri(hioners, 
refpe£l  being  had  to  the  qiiitUty  of  :lic  otlcnce ;  at  in  the 
cale  of  dcfainaiion,  or  Uyiag  violent  hands  on  a  minillcr> 
or  the  like.  Gnd.  Apptnd.  i3  :  WosiPtlnji.  507.  Penance 
may  be  changi  d  into  a  fucn  of  money,  to  be  applied  to 
piuus  ufcs,  and  this  ik  called  commuting,  ylnlt.  ijo: 
4  33*^-  ^'■■'■*  ^rita'li  Clitit  9  E.  t,  r.  4 :  N.  B. 
53  :  and  this  Di£ltonary,  title  CUrgy, 

PENANCH..  At  Common  Law,  where  a  perfon  Hands 
mute.  Sec  title  Mutt. 

PENERARiUS.  An  enfign  bearer;  as  Jchn  Parient 
waj  Squire  of  the  Body,  and  Fnurartus  to  King  Rid:  11. 

PENNY     See  Pef:y. 

PENNYWEIGHT.  As  every  pound  7V(>y  contained 
twelve  ounces,  each  ounce  was  formerly  divided  into 
twenty  parts,  called  Pennyweights ;  and  though  the 
Pennytvcight  be  altered,  yet  the  denomination  flill  con* 
tinoes.  Every  Pennyweight  is  fubdivided  into  twenty- 
four  grains.  Ctivell. 

PENON,  mentioned  in  an  ancient  ftatute,  1 1  Ru.  2. 
mf.  I.]  A  ftandard,  banner,  or  enfign,  carried  in  war. 
CirwclL 

PENSA  SALIS,  Crf//,&c.  Aweyof  fait,  or  chcefe 
containing  256  pounds.  Cawl/. 

PENSAM,  jid  ftK/nm.'\  The  ancient  ivay  of  paying 
into  the  Exchequer  as  much  money  for  a  pound  (Icrling, 
as  weighed  twelve  ounces  Trcr,.  Payment  of  a  pound  dt 
Humtrc,  imported  jufl  twenty  (hillings ;  ad  /calam  t*enly 
Ihillir.gt  and  lix-pcnce;  ^T\Aad pm/amt  imported  the  full 
weight  of  twelve  ounces.  See  i>u«4V/'j  E^ayonCoin, 
p.  4 .  See  ScaUtm. 

PENSION  ,Fr.  Pett/ion.']  An  allowance  made  to  any  one 
without  an  equivalent.  "Jnhnf.  Sec  Ptnfuntr.  To  receive 
Penfion  from  a  foreign  Prince  or  State,  without  leave  of 
OUT  King,  has  been  held  to  be  criminal,  bccaufe  it  may 
incline  a  man  to  prefer  the  interefl  of  fuch  foreign 
Prince  to  that  of  his  own  country.  See  title  Cemanpt. 
Six-pence  in  the  pound  10  be  deducted  out  of  all  falarics. 
Stat,  7  Gn.  Ji  I.  f.  27.  §  19:  12  Gto.  i.  c.  a.  What  ; 
penfinns  are  chargeable  with  the  land-tax,  and  what 
exempt.  See  the  Land-Tax  Acls.  \ 

Perfons  having  penfions  from  the  Crown  are  declared  \ 
incapable  of  being  elcfled  members  of  Parliament, 
\£c.  bv  Jiat.  I  Go.  \.  fi.z.  c.  56.  Sec  iiiU  ParUumcKt, 

VI.  b;(2). 

PENSION  OF  CHURCHES,    Certain  furos  of  I 
money  paid  to  clerg)-men  in  lieu  of  tithes.     Some  I 
churches  have  fettled  on  them  annuiticf,  Penfions,  iff.  j 
payable  by  other  churches ;  which  Penfions  arc  due  by  1 
virtue  of  fome  decrc^  made  by  an  Ecclefiaflical  Judge 
On  a  controverfy  for  tithes,  by  which  the  tithes  have 
Vren  decreed  to  be  enjoyed  by  one,  and  a  Peniion  in- 
Ucad  thereof  to  be  paid  to  another;  or  tbcy  have  arifen  \ 
by  virtue  of  a  deed  made  by  confcn:  of  the  Parron,  I 
Patron,  and  Ordinary ;  and  if  fuch  Penfion  haih  been  t 
afually  paid  for  twenty  years,  then  it  may  be  claimed  by  , 
prcfcripiion,  and  be  recovered  in  the  SpiriiujI  Court,  or 
a  Parfon  may  profccute  his  fuit  for  a  Penfion  by  pre-  i 
fcription,  either  in  that  Court  or  at  Common  Law,  by 
writ  of  annuity;  but  if  he  ukes  his  remedy  at  law,  he  1 
^all  never  afterwards  fue  in  the  Spiritual  Court ;  if  the  \ 
prefcription  be  denied,  that  muH  be  tried  by  the  Com-  1 
nion  Law.  f.  A',^.51  :  HarJr,  230:  Vtatr,  120.  A  ' 


fpiritual  perfon  may  fue  in  the  Spintaal  Coort,  for  a 

Penfion  originally  granted  and  confirmed  by  the  Ordi- 
nary ;  but  where  it  is  granted  by  a  temporal  perfon  to  a 
clerk,  he  cannot ;  as  if  one  grant  an  annuity  to  a  Parfon, 
ne  mull  fueforttio  the  Temporal  Courts.  Crff.fAs.67c. 
If  a  Parfon  or  Vicar  hive  a  Penfion  out  of  another  church, 
and  it  is  not  paid,  they  nay  bring  a  writ  of  annuity  ; 
becaufe  a  Penfiun  ifTuirg  out  of  a  reflory  ik  the  f^me 
thing  as  a  rent;  for  it  may  be  demanded  in  a  writ  of 
entry,  and  a  common  recovery  may  be  fuffered  ol  it. 
z  t>el/.  Ahr.  1 243. 

Upon  a  bill  in  the  Exchequer  for  a  Penfion,  tfTuing 
out  of  a  vicarage,  it  has  been  held,  that  though  there 
is  no  glebe  nor  tithes,  but  only  otferings.  tj/c.  yet  the 
Vicar  ii  chargeable;  and  a  fuit  may  be  broughr  in  this 
Court  as  well  as  at  Common  Law,  iSt.  for  a  Penfion  by 
prcfcripiion,  Hardr.  250.  A  Penfion  out  of  an  appro- 
priation by  prefcription  is  fuable  in  tne  Spiritual  Court ; 
and  if  the  duly  ik  travcrfcd,  it  may  be  tried  there, 
I  Sa(k.  58.  A  libel  was  had  in  the  Spiritual  Court  for  a 
Penfion,  to  which  the  plamtifi'  made  a  t.tle  by  prefcrip- 
tion :  and  a  prohibition  \\as  prayed,  for  that  the  Court 
had  00  cogniftnce  of  prcfcriptions ;  but  adjudged,  that 
they  bating  cognifance  of  the  principal,  it  fliall  draw 
the  acccffary.  1  ^ent.  3.  The  Curate  of  a  chapel  of  tafe 
libcHed  againll  the  Vicar  of  the  p-irilh  for  the  arrears  of 
a  Peifion,  which  he  claimed  by  prefcription;  tlnu^h  a 
prohibiiion  was  grimed,  bccauic  the  Curate  is  remove- 
able  at  the  Will  of  the  Parfon,  therefore  caimoi  prefcribc; 
tie  mull  b-ing  a  quaatian  meruii.  2  Salk.  ;c6  The  fta- 
tute  13  Ed.  1  fi.  4,  appoints  a  remedy  for  Penfions  in 
the  EccIefiiAical  Court.  And  Jiat.  n  H  S.  c  19, 

gives  damages  to  the  value  and  colli,  tffc.  See  titles 
Ceredy  ;  Count  Eidtjiafiical. 

PENSIONS  OF  THB  INN'S  of  COURTS,  An- 
nual payments  of  each  member  to  the  Houfes :  And 
alfo  that  which  in  the  two  Temples  is  called  a  Parlia* 
mert,  and  in  Linceift't  Inn  a  Council,  in  Gray's  Imn  is 
termed  a  Penfion  ;  being  ufuilly  an  afTembly  of  the 
members  to  confult  of  the  afFairi  of  the  Society. 

PENSIONER,  from  Penfion;  one  who  is  fupported 
by  an  allowance  at  the  will  of  anoih<-r;  a  d 'pendant. 
It  is  ufusllv  applied  (in  a  piib'ic  fenfe]  to  ihoi<^  A-ho  re- 
ceive perfiors  or  annuities  from  Gcvcrnmcnt;  who 
are  chiefly  fucb  as  have  retired  from  places  of  honour 
and  emolument 

PENSIONERS,  Pti^MariL]  Are  a  band  of  gcoile- 
men  fb  called,  who  attend  as  a  guard  on  the  King'^ 
perfon:  they  were  inllitutcd  an>:o  i^-^g,  and  have  an 
allowance  of  fifty  pounds  a-ycar,  to  maintain  them- 
felves  and  two  horfcs  for  the  King's  fecvice.  See  Stow** 
AnRoii  973. 

PENSION-WRIT.  When  a  Penfion  writ  is  oncC 
ilTued,  none  fued  thereby  in  any  Inns  of  Court,  (ball 
be  difchargcd  or  permitted  to  ccme  into  Commons,  :iU 
all  du'.ies  be  paid.  Order  in  Gray^t  Jnn,  wherein  it 
feems  to  be  a  peremptory  order  againd  fuch  of  the 
focicty  as  are  in  arrear  for  Penfions  and  other  duties. 

C«Cf//. 

PENTECOSTALS.  Ptnttcc/ialia  ]  Pious  oblations 
made  at  the  Fcall  of  Peniece^t  by  parifhioners  to  their 
priell,  and  fometimes  by  inferior  churches  or  parifhes, 
to  the  principal  mother-church.  Which  oblations  were 
alfo  called  H^bitj'un-hiriaagit  and  were  divided  into  four 

parts 


parti,  one  to  the  pariAi  prieft,  a  fecond  to  the  poor,  a 
third  for  repair  of  the  church,  and  a  fourth  tu  the 
Biftiop.  Stiphfiin/  Procurathtts  and  Ptnttctjlah.  $tc  Kin- 
iti:'s  Glojfary  in  tinitcoflalia, 

PENV,  Sax,  Pf'.ig.]  An  ancient  current  filvcr  coin. 
3  Itji.  575-  The  Snxt.ni  had  no  otlicr  fort  of  filvcr  coin. 
Jt  was  equal  in  weight  to  our  tiirce-pcnce.  I-'ive  m.ide 
one  fhtlling  Saxett,  and  thirty  made  a  mark,  which  thvf 
called  manchftf  and  weighed  as  much  at  three  of  our 
half-crowns.  The  EiigUfo  penny  called  (terling,  is 
round,  wichoat  clipping,  and  weighs  32  grana  frumtnti 
in  medio fpico" ;  twenty  pence  make  an  ouncr,  and  twelve 
ounces  make  a  pound,  ire jfats,  20  £.  1  :  27  £.  1 .  3  ; 
31  £.  I.  It  vvas  irnde  vbith  a  crofs  in  the  middle,  and 
broke  into  h.tlf-peiic(;  and  farthings.  CoweU.  Mat.Parit 
1279.  See  Ot nanus. 

PERAMBULATION.  PeraM^tio.]  A  travelling 
through,  or  over  ;  as  Pcrambulaiiun  of  the  furei!  ij  the 
fnrvcyin^  or  walking  about  ttic  forcft,  and  the  utmoll 
Ittniisof  it;  by  julliccs.or  other  Officers  thereto  alfigncd, 
to  fct  down  and  preferve  the  metes  and  bounds  thereof. 
Siait.  16  Cur.  I.  f.  16  :  10  Car.  2.  f .  3  :  4  lit/l.  30. 
See  further,  title  F^rrjl. 

PerambuUtiun  of  pariOies  ii  to  be  made  by  the  ml- 
nidcr,  churchwardens,  atid  parifliioneri,  by  going  round 
the  fame  once  a  year,  in  or  about  AfctnJ'nn  week  :  And 
the  parifhioncrs  may  wclljuftify  going  o«r  any  roan's 
land  in  their  Perambulnlion.  according  to  ufage  ;  and  it  is 
fsid.^ay  abate  all  nufances  in  their  w.iy.  Cro  £/iz.x.\i. 

There  is  alfo  a  Pcrambul.ttion  of  manors ;  and  a  writ 
<f(f  ptraml>u!aiiofte  faciemuit  which  lies  where  any  en- 
croaci^ments  have  been  made  by  a  neighbouring  Lord, 
then,  by  the  aiTcnt  of  the  Lords,  the  Sherilf  (ball 
take  with  him  the  parlies  and  neighbours,  and  make  a 
Perambulation,  and  t'ettte  the  bounds  ;  alfo  a  commtlHon 
may  be  granted  to  oiher  pcrfons  to  make  Perambu- 
ation,  and  10  certify  the  fame  in  the  Chancery,  or 
the  Common  Pleas,  kic.  And  this  commtflion  is  iflucd 
to  make  Perambulation  of  Eown^,  counties,  £ifc.  AVto 
AW.  Br.  206. 

If  tenant  for  life  of  a  lordlhip,  and  one  who  Is  tenant 
in  fee-nmp!c  of  another  lordlhip  adjoining,  fue  forth  this 
writ  or  comminioo.  and  by  virtue  thereof  a  Perambu- 
lation '\%  made,  the  fame  A1.1II  not  bind  him  in  rcverfton; 
nor  fliall  the  Perambulation  made  with  the  alfeni  of  tenant 
in  taif,  bind  his  heir.  And  it  is  faid  this  aiTcnt  of  the 
parties  to  the  lVr.imbuIuiion  ought  to  be  ackrwwledgcd 
and  made  pcrfonally  in  Chancery,  or  by  dtdimtu  fctejJa- 
toM  ;  and  being  ccrtiiied.  the  writ  or  commilTion  iffues, 
tsV.  Ktiu  Nat.  Br,  206.  The  writ  begins  thus :  The 
King  to  :be  Shtrijf  \  iiC.  fVt  <ommand  you^  that  taking 
•wilb  jitiu  s'u.'tlvt  dijcrtit  luivful  men  of  your  eounij,  iuyeur 
proper  fn/c/t  jcu  go  to  iht  Und  0/  A.U.  ef^ScCandtbt 
land  oj  C.  D.  ofy  Sec.  and  upon  tocir  oatht  ysu  eauft  Jo 
he  made  Perambulation  betwixt  the  lands  of  tbt/aiJ  h.  in^ 
Sec.  and  of  the  /aid  C.  Ac.  ;  fo  that  it  he  made  by  cer- 
tain iBftfff  cr  beundi  ami  dii'ijtont,  8cc.  yJnd  make  ino^a 
sarfufliees  at  Wcftminllcr.  l^c. 
If  PcranibuUtlon  be  refufcd  10  be  made  by  a  lord, 
the  other  lord  who  is  grieved  thereby  (hall  have  a  wiit 
againn  him  called  de  RasiouabMus  Divfis.  See  ¥.  N.  B. 
»iJJ,I33:  Reg.Ofig.  157:  Zttd  RaiicnaSilibut  Divi/tf, 
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Queflions  ts  to  boundaries,  limits,  i^e.  ire  nowi  how* 
ever,  in  general  determined,  by  actions  of  trefpsfs,  eje<^- 
mcnt,  is'e. 

PERANGARIA;  SceMgaria. 

i'LRCA*  For  Pertuat  a  perch  of  land.  Mm.  Jlegl, 
ii.  8;. 

PERCAPTURA,  A  place  in  a  river  made  up  with 
banks,  l^e.  for  the  better  prefcrving  and  taking  fiHi. 
Parceh.  /Iniiij.  I  20. 

PERCH,  A  rod  or  pole  of  fixtccn  feet  and  a  half  in 
length,  whereof  forty  in  length  and  four  in  breadth 
make  an  acre  of  ground.  Crctnf.  Jurifd.  ztx.  but  by 
the  cuOoms  of  fevcral  counties,  ihrre  is  a  diS'erence  in 
this  mrafure:  in  Siajfordjhtre  it  is  twenty- four  feet;  and 
in  the  (orelt  of  Shtiiused  twenty-five  feel,  the  foot  ihcrc 
being  eighteen  inches  long  :  and  in  Herefsrdjhirc,  a  Perch 
of  ditching  is  twenty-one  feet;  the  Perch  of  walling 
fixtecn  feet  and  a  half ;  and  a  pole  of  denfliicred  ground 
is  tweive  feet,  i^c.  Skene. 

PER  CUI  RTPOS  r,  Writjofcnttyfo  called.  Sec 

titles  Entry  ;  U^rit  of  Entry. 

PER  DINGS.  The  dregs  of  the  people,  0-/2:.  Men 
of  no  fubllancc.  Leg.  Hen.  i.  e.  29. 

PERDUNATIO  UTLAGARLI^,  U  a  pardon  for 
a  man  who,  for  contempt  in  not  yielding  obedience  to  the 
proccfs  of  the  King's  Court,  is  outlawed,  and  afterwards 
of  his  own  accord  furrcndcri.  Reg.  Orig.  2^:  Leg.  E.I. 
Cenfef.  e.  18.  ig. 

PEREMPTORY,  Perem/icr ins,  from  the  verb /rr-- 
mere,  to  cut  off-]  Joined  with  a  lubflantive,  as  a^ion  or 
exception,  fignifies  a  final  and  determinate  aft,  withouc 
hope  of  renewing  or  altering.  So  Fiizherbert  calleth  a 
peremptory  aftion.  Ka/.  Brev.  35,  38.  104,  io3:  and. 
nonfuit  peremptory,  Llem,  5,  1 1.  A  peremptory  excep- 
tion. Bracinn,  lti>,  4.  cap.  lO.  Smith  de  Rep,  ytnglor.  I.  2. 
c,  13,  calleth  that  a  peremptory  exception,  which  makes 
the  tlatc  and  iiTue  in  a  caufe.  Ccvell. 

If  defendant  in  an  a^ion.  tender  an  i/Tue  In  abate- 
j  ment,  and  the  plaintift'  demurs,  if  on  arguing  the  de- 
murrer the  i/fue  is  over-ruled  as  not  good,  the  Court 
will  give  defendant  a  day  over  to  anfwcr  peremptorily 

to  pi  I?  ad  to  the  merits  of  the  caufe;  the  former 
plea  which  was  over-rultd.  being  only  in  abatement  of 
the  writ ;  but  it  is  othcrwife  where  fucb  an  ilTue  and 
demurrer  is  in  bar  of  the  attion  ;  for  there  the  merits  of 
the  caule  arc  put  on  it.  *Trin.  24  Car.  i.  S.  R. :  2  LilL 
Abr.  190.  A  peremptory  day  is  when  bufincfs  by  rule 
of  Court  is  to  be  fpokc  to  at  a  precitc  day-,  but  if  it 
cannot  be  fpoken  to  then,  the  Court,  at  the  prayer  of  the 
party  concerned,  will  give  a  farther  day  wiihouc  preju- 
dice to  him.  See  titles  motion  in  Coart ;  Pra^iee. 

pEReMrToitr  Challekcc  of  Jurors;  See  title 
Jury  n  I  IV.  I. 

Pekkmptory  Man'Daxius;  Mandamut. 

Pehemttorv  Wr  it  ;  Sec  Optunal  If'rit ;  Original 

PERFECTION  OF  THE  KING ;  See  title  King. 

PERINDE  VALERE.  A  term  in  the  F.cclefiadical 
Law,  fignifying  a  diipcnfaiion  granted  10  a  clerk,  who- 
being  dcfcdtvc  in  capacity  for  a  benefice,  or  other  ccctc- 
fiaflical  funftion,  is  de /a^fo  admitted  to  it;  and  it  hath, 
the  appellation  from  the  words,  which  make  the  faculty 
as  effectual  to  the  party  difpenfed  with,  as  if  he  had* 

bceni 


PER 

been  aftualty  capable  of  the  thing,  for  which  he  it  dii- 
pcnfcJ  with  at  the  time  of  hu  adroiffion.  la  fi^.  25 
II,  3.  ■:.  21,  ic  is  called  a  writ. 

PERINDINARE,  To  Hay,  remain,  or  abide  in  a 
place.  Matt.  If  'tft,  ah.  1016:  Fcrttfcc.  "^b. 

Pl'RIPIiR  AblS,  Circumlotunon;  ufcofmany  Aords 
to  cxprcfs  the  fenfc  of  one.  John/. 

No  Periphrafis,  or  circumlocution,  will  fupply  words 
of  art,  M-hicli  the  law  hath  iippropHjitcd  for  the  descrip- 
tion of  offences  in  indictments.  No  Pcrlplirafis,  jntcnJ- 
fnent,  or  conclufion  make  good  an  indiclmenc.  which 
doth  nuc  bring  the  fdA  within  all  the  matitrial  words  of 
a  itatuic  ;  unlcfs  the  llaiote  be  rtcited^  ISc.  Cro.  EiiK. 
535  '  749"  Ifi^i'^rrtnt. 

PERJURY, 

AKD  SUBOR  NATION  TREECOr. 

P  F  R  J  u  R  Y  ;  Ptrjurium ;  ttundatiam  turn  jurameatt firma 
turn  ]  is  defined  to  be*  a  crime  committed,  when  a  law- 
ful oath  is  admir.iftcrcd,  by  any  who  h.i;h  Authority,  10  a 
pcnon.  in  any  judicial  proceeding,  who  f'vcars  wilfully, 
abfulutety,  and  falfely,  in  a  matter  material  to  the  ifTuc, 
or  caule  in  (jueOion,  by  their  own  a£l,or  by  the  fuborn- 
ation  of  others.  3  Inft.  165,  4. 

PtRjt;RY  by  the  Conimon  Law  is  defined  a  wilful 
falfe  oath  by  one  who,  bring  lawfully  required  to  depofc 
the  truih,  in  any  proceeding  in  a  Ct  urt  pI  juflice,  f*cara 
abfolutcty,  in  a  maiier  of  (uaie  confequencc  to  the  point 
in,  Qucninn.  whether  be  be  believed  or  nut.  1  Haif.k. 
P.  C.  c.  69  §  I . 

Suborn  ATiON*  OF  Per  jury. by  the  Common  Law, 
is,  an  ofTcncc  in  procuring  a  man  to  take  a  falfe  oath 
amounting  to  Perjury,  who  :^uj]ly  takes  fuch  oath; 
but  if  the  perfon  incited  to  i:>kc  fuch  oatU  do  not  ac- 
taalfy  take  it,  the  peilbn  by  v.  horn  he  was  fo  incited  is 
not  guilty  of  I'ubcrnation  ;  yet  he  is  Ii.ibic  to  be  pucitbed 
cot  only  by  fine,  but  ulio  by  infamous  corporal  punilh- 
mcnt.  I  RalL  jihr,  ^i,  57:  I'elv.^i:  Crg.  'J4c.  I58: 
2  Kib,  399 :  3  Med.  122 :  1  Hawick.  P.  C.  <.  69.  \  10. 

\.  Of  Ptrjmry  hj  tkt  Ctnmoa  Law,  tmd  b^xo  rt- 

Jirmvid  and  pvuijbtd* 
11.  0/  tb*  PttxipMittm  •/  Ptrjmj  hj  Statuu, 

L  id.  It  is  neceffary  toconfiitute  the  offence  of  Per- 
jury, ih.it  the  falfe  uath  be  tak-.-n  wilfully,  -,-iz..  with 
Ibmc  degree  of  dcUbciation  ;  and  it  mud  alio  be  carn/pt, 
(that  is,  committed  tnitU  ammoi)  it  mull  bs  vjilj'ul^  po- 
iitive,  and  abfolute;  not  merely  owing  to  furprife  or 
inadvertency,  or  a  miltakcof  the  true  llaie  of  the  qucf- 
tion.  5  Mod.  350:  4  Ccmm.  137  :  1  Hawi*  P.  C. 
e.  69    §  2. 

adly,  The  ciih  mwfl  be  taken  cither  in  a  judicial  pro- 
ceeding, or  in  fome  other  public  piocerding  of  the  like 
nature,  wherein  the  King*»  hcnour  or  interefl  is  con- 
cerned ;  or  before  cnmmiiBoners  appointed  by  the  King 
to  inifuire  of  the  tbrfeicures  of  his  tenants,  or  of  defec- 
tive titles  wanting  the  fupply  of  the  King's  patents ;  but 
it  is  not  material  whetiier  tlic  Court,  in  which  a  fajfe 
oath  i-i  taken,  be  a  Court  of  Record  or  not,  or  whether 
i;  be  a  Court  of  Common  Law,  or  a  Court  of  Equity 
o:  Civil  Law,  C  .  or  whether  the  oath  be  taken  in  lace 


PERJURY. 

of  the  Court,  or  out  of  it,  before  perfons  authorifed  to 
examine  a  matter  depending  in  it;  as  before  the  ^ihrr'ff 
on  a  writ  of  inquiry,  l^c.  or  whether  it  be  in  relation  (o 
the  merits  of  a  ciufc,  or  in  acolbteral  matter  ;  as  where 
one,  who  cfFcrs  himl'elt  to  be  ba;i  for  another,  fwears 
that  his  lubftancc  is  greater  than  it  is,£ifr.  but  neither  a 
fatfcoaih  in  «  mcrf  private  m^^ter,  as  m  making  a  bar- 
gain, t^t  nor  the  brcjcii  o(  a  prcmtilury  oatn,  whether 
public  or  private,  are  pu.iiihable  at  Perjury.  1  Ha-jt-k. 
P.  C.  i.6i  Si. 

I'he  law  takes  no  notice  of  any  Perjury  but  fuch  as  ii 
committed  in  fume  Court  of  Jjlltce  having  po«er  to 
adrninill.r  an  ar.;h;  or  before  fome  magiilrate  or  proper 
oSicer,  invcfted  with  a  timiUr  auth  ority,  in  fome  pro- 
cecdings  relative  to  a  fuii,  or  a  criminal  prolecotioo ; 
for  it  cftecms  all  other  oaths  nnnecetriry  at  Icail,  and 
therefore  will  not  puniih  the  breach  of  them.  For 
wiiich  rcafon  it  is  much  to  br  qacitiuncd,  iiow  far  any 
magiAra:e  is  joilibabie  in  taking  a  voluntary  affidavit  in 
any  cxtrajoJiciai  matter,  3»  is  now  loo  frequent  upon 
erery  petty  cccafun  ;  iiccc  it  is  more  than  pulfible  that 
by  fuch  idle  oatas  a  man  may  frequently  ik  /fro  ccirfii- 
I  tntitTf  incur  the  guilt,  and  at  the  fame  time  evade  the 
temporal  penalties  of  Perjury.  4  Comm.  e.  10.  f.  137, 
Sec  the  ftat.  15  Gts.  3.  c.  39,  and  Burn'i  Jnfiia,  title 
Oath  \. 

3Jly,  The  oarh  ought  to  be  taken  before  perfons  law. 
fully  authortfed  to  aiminiiltr  it ;  for  if  ic  be  taken  before 
pcrlons  afling  merely  in  a  prit^atc  capacity,  or  before 
perfons  pretending  to  a  legal  authority  of  adaiiniricring 
fuch  oath,  but  having  no  fuch  authotity,  i:  i*  ro:  pu  )lh- 
ablc  as  Perjury ;  yet  a  falle  oath  taken  before  cfmnif'- 
[  itoners,  whofc  commiflion  at  the  lime  is  in  ftnctttefi 
I  determined  by  tnc  demifc  of  thv  King,  is  Perjur)  ;  if 
I  taken  bci'orc  fucii  time  as  the  ccmm:ffioncr»  had  notice 
of  f  uch  dcoiile ;  for  it  would  be  "t  the  uuDofl  'II  confe- 
quencc,  in  fuch  cafe,  lo^make  their  proceedings  wholly 
void.  I  P.C  f .  69.  ^4. 

It  is  remaik&ble,  that  the  Hcu/e  zf  Cemmwt  have  no 
power  to  adminiflcr  an  oath,  except  in  a  lew  particular 
iniUoces  where  inai  power  i»  grjntfd  to  ihcm  by  rx- 
prcfs  liaiate.  It  it  fuppvfed  th.»t  the  rraftm  iney  have 
never  obi.-vined  the  general  authoiitv  of  ad'niri!tering  an 
oath,  is  owing  to  the  jraluuty  of  the  Upfcr  Houfe; 
uhicii,  by  fectirir.g  this  privilege  to  itfell,  prevtnts  the 
Commons  fn.>m  participating  in  the  jujicature  of  Par- 
liament. ^  Ccffin.  c,  10,  in  tt. 

4thly,  The  oath  ought  to  be  l  iken  by  a  perfon  fworn 
to  depofc  the  troth  ;  therefore  a  f.k:ie  verdict  comes  not 
under  the  notion  of  Perjur),  bccaufe  the  jurors  fwear 
not  to  depofc  the  truth,  but  only  to  judge  truly  of  the 
depofjrions  of  others ;  but  a  man  nny  be  as  well  per- 
jured by  an  04th  in  hi>  oivn  caufe,  {t.  g  in  an  anfwcr  in 
Chancery,  or  in  an  anfwcr  to  interrogatories  concerning 
a  contempt,  or  in  an  affidavit,  tffc.)  i%  by  an  oath  taken 
by  him  as  witncfs  in  another's  caufe.  1  Htrwk.  P.  C. 
c,  69.  ^ 

fihly,  I^iftnot  material,  whether  the  thing  fworn  be 
true  or  falfe.  where  the  perfon  who  fwears  it  in  truth 
knows  norhing  of  it.  1  Hank.  P.  C.  c  69.  §  6. 

6chly,  l*hc  oath  muil  he  taken  abfolutcly  and  dirc<flly  ; 
therefore  if  a  man  only  fwears  as  he  thinks,  remembt-rs 
or  believes,  he  cannot  be  guilty  of  Perjury.  1  Hawk, 
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P.  C.  c.  69.  §  7.  But  a  man  may  be  indifled  for  Perjury 
in  fwearing  that  he  believes  a  fad  to  be  true,  which  lie 
mull  know  to  be  falfe.  Ltach  270. 

7ihly.  The  thing  fworn  ought  to  be  fome  way  mnte- 
xiai;  ior  if  it  be  u  holly  furcign  frotn  tlie  purpoi'c,  or  im- 
material, and  neither  pcrLintnt  to  the  matter  in  qucihon, 
or  tending  to  aggravate  or  extenuate  the  damages,  not 
likely  to  induce  tlie  Jury  to  give  credit  to  the  lubllantial 
pan  of  the  eviJcnce^  it  cannot  amount  to  Perjury  ;  be- 
caufe  it  in  wholly  infignificant;  where  a  witnefs  in- 
troduccihis  evidence,  with  an  impertinent  prcpmblcof  a 
Aory,  concerning  previous  fa^s,  no  ways  relating  to 
what  is  material,  and  is  guihy  of  a  f.iinty  at  to  lucb 
fafts ;  but  a  witnef>  may  be  guilty  of  Perjury  in  refpcft 
to  a  faUe  oath,  concerning  a  mere  circumilancc,  if  I'uch 
oath  have  a  plain  tendency  to  corrobcralc  the  more  ma- 
terial part  of  the  evidence  ;  as  if  in  trcfpafs  for  fpoiling 
the  plaintifF'i  clofe,  with  defendant's  ftieep,  a  witncls 
fwears  that  he  faw  fuch  a  number  of  defendant's  fheep 
in  the  clofe,  and  being  aikcd  how  he  knew  them  to  be 
defendant's,  fwears  that  he  knew  ihcm  by  fuch  a  mark, 
which  he  knew  to  be  the  defendant's,  where  in  truth  de- 
fendant never  ufed  any  ftich  mark.  1  Haivk.  P.  C. 
a.  69.  §  8.  And  it  is  incumbent  on  the  profecutor  to 
prove  the  fl:ii.vr;W//>' of  the  Pcijury,  il>h/.  inn. 

8ih!y.  ]t  i^  not  material  whether  the  faJfe  oath  was 
credited,  or  not ;  or  whether  ihc  party,  in  whofc  preju- 
dice it  was  taken,  was  in  the  event  damaged  by  it  j  for 
the  profecuiion  is  not  gro'indcd  on  the  damage  to  the 
party,  but  on  the  abufe  of  public  jullicc.  1  Hanvi.  P.  C 
c.  69.  \  9.  On  the  trial,  the  oath  will  be  taken  as  true,  until 
it  be  difprovcd;  and  therefore  to  conviil  a  man  of  Per- 
jury, one  probable  credible  witnefs  is  not  enough;  for  the 
evidence  mull  be  llrong,  clear,  and  more  numerous  on 
ilie  part  of  the  profecuiion,  than  the  evidence  on  the 
other  (ide.  Therefore  the  law  will  not  permit  a  man  to 
be  convi{>cd  of  Perjury,  un!efs  there  arc  two  witncffes  at 
\^:--'}..  \-r  }!::/.  Nor  lhall  the  party  prejudiced  by 

:  .  admitted  zs  a  witnefs  to  prove  it.  Ltr^ 

1  i.c  j  ;!  ii.:liment  of  Perjury  and  fubornaiion,  at 
Common  Law,  has  been  various.  It  was  anciently 
de.iih  ;  afterwards  baninimcnt,  or  cutting  out  the  tongue  ; 
then  forfeiture  of  goods ,  and  now  it  n  hnc  and  impri- 
fonincnt,  and  never  more  to  be  capable  of  bearing  tclli- 
mony.  3  Injf.  163.  The Jiat.  5  £/sz.  c.  9.  (fee  pej  II.) 
if  the  offender  be  profecmcd  thereon,  inflicis  the  penalty 
of  perpetual  infamy,  and  a  fine  of  4c/.  on  the ji/l/oiyifr  : 
and  iiv  default  of  payment,  imprifonmeni  for  fix  months, 
and  10  (land  in  the  pillory:  {tviib  hah  enrs  mtiUH  thtreio. 

?  fee  the  ftaiute).  Perjury  iifelf  is,  by  that  flatute, 
puiitihcd  with  C\*  . months  imprifonmcnt,  perpetual  in- 
(.-•.my,  and  a  fine  of  20I.  or  not  paying  the  fire,  to  ha\  e 
both  ears  nailed  to  the  pillory.  S-jc  fr,Jl  II.  'Jhe  prole- 
cution,  however,  is  ufoally  carried  un  for  ihe  offence  at 
Coran.on  Law;  (by  indiilment  at  the  affifcs,  or  tn  the 
King's  Bench)  ;  efp  -cially  as,  to  the  penalties  before  in- 
fliftrd,  the jiat.  2  Ceo.  2.  c  25,  foperadds  a  power  of 
puniihfnert,  by  committing  the  offender  to  the  Houfe  of 
Correction,  and  tranlportation  for  feveu  years.  4  Comm. 
c,  10  :  fee  fo/i.  II. 

It  has  fomeiimes  been  wifhed,  that  Perjury,  at  Icaft 
upon  capiial  accufaiiim^,  whereby  another's  life  has  been, 
or  mighr  buv£  bun,  dcftroycd,  was  rendered  capital, 
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■  upon  a  principle  of  reialiation:  and  certainly  the  odi- 
oufnefs  of  the  crime  feems  to  plead  flrongly  in  -behalf 
of  fuch  a  law.  Where,  indeed,  the  death  of  an  inno- 
cent pcrfon  has  aftually  been  the  confequcnc-  of  fuch 
wilful  Perjury,  it  falls  within  the  guilt'  of  deliberate 
murder,  and  drfcrvcs  an  equal  puniihn;ent  ;  which  our 
aniient  laws,  in  faft,  inflifiled.  Brit,  c.  5,  Uut  Cake  favs, 
exprcfsly,  it  is  not  holden  for  murder  at  this  day.  3  Inji. 
4.S  ;  and  fee  Fofi.  izi,  132.  And  the  mere  .ittcmpt  to 
deftroy  life,  by  other  means,  not  being  capital,  tlierc  is 
no  reafon  that  an  attempt  by  Perjury  ihould  ;  much  Icfa 
that  this  crime  fhould,  in  all  judicial  cafes,  be  punifhed 
with  death.  See^Co/run.  t,  10.  p,  38,9;  r.14.  ^.196. 

II.  Sy  Jlat.  5  Ellz.  c.  9,  it  is  cnafted,  "  That  who- 
ever fhall  unlawfully  and  corruptly  procure  any  witticf* 
to  commit  any  wilful  and  corrupt  Perjury,  or  (hall  nn- 
lawfullyor  corruptly  procure  orfuborn  any  witnefs,  who 
fhall  be  fworn  to  teiUfy  m  p:rpe:uam  nl  memcriam,  fliall, 
for  fuch  offence,  being  thereof  lawfully  conviftcd  or  at- 
tainted, forfeit  the  fum  of  4c/.  And  if  fuch  ofiend^r,  fo 
convifted  or  attainted,  (hall  not  have  goods,  £rV.  to  the 
value  of  40/.  then  fuch  perfcn  ftial!  futii-r  imprifonment 
by  the  fpace  of  one  half  year,  without  bail;  and  lland 
upon  the  pillory  the  I'pacc  of  one  hour,  in  fome  market 
town  next  adjoining  to  the  place  where  che  offence  was 
committed,  in  open  market  then-;  or  in  the  market  town 
itlclf  where  the  ofJence  was  co.Tiniitted. 

**  That  no  pcrfon,  fo  convided  or  attainted,  (hall  be 
received  as  a  witnefi  in  any  Court  of  Record,  till  fuch 
judgment  fhall  be  revcrfcd;  and  that  on  fuch  reverfal  the 
party  grieved  lhall  recover  damages  a^ainft  the  party 
who  procured  the  judgment  fo  reverfcd  to  be  firll  given. 
'  **  That  if  any  pcrlon  lhall,  either  by  the  fubornation, 
unlawful  procurement,  finilier  perfuafion,  or  means,  of 
any  other,  or  by  their  own  ail,  confent,  or  agreement, 
wilfully  and  corruptly  commit  wilful  Perjury,  tliat  then 
every  offender,  bcinj;  duly  convicted,  lhall  forfeit  lol.  and 
have  imprilbnment  by  the  fpace  of  i\x  months,  without 
bail;  and  the  cutii  of  fuch  offender  (hall  not  from  thence- 
forth be  received  t.n  any  Court  of  Record,  until  fuch 
judgment  be  rcverfrd,  Iz  c,  ;  on  which  reverfal,  ths  party 
grieved  fh-ill  recovijr  dama^jes  in  the  manner  before 
meniior.ed. 

*'  That  if  fuch  offender  fhall  not  have  goods  or  chat- 
tels to  the  value  of  id,  then  he  (hall  be  fut  od  the  pil- 
lory, where  he  (hall  have  both  cars  nailed. 
»  *•  One  moiety  of  the  forfeitures  lotlic  King,  the  other 
to  the  perfon  grieved,  who  will  fue  for  the  fame,  ^V. 
and  that  as  well  the  Judge  of  every  Court  where  any 
fuit  (hall  be,  and  whereon  any  fuch  Perjury  fnall  be  com* 
milted,  as  alio  the  jufticcs  of  affife  and  gaol  delii-cry, 
and  JcHlccs  of  pc.ice  at  their  quarter  feilions,  may  in- 
quire cf,  hear,  and  deicimirie  oHenccs  againft  the  aft. 

"  The  ait  lhail  no  way  extend  to  any  Spiritual  or 
Ecc'cfiaJlical  Court;  but  every  olFender  (hall  be  puniflied 
by  fuch  ufual  laws  as  are  ufcd  in  the  faid  Couri!,. 

•*  The  ftatute  (hall  not  reiirain  the  authority  of  any 
judge,  havir-g  abiblute  power  to  ptini(h  Perjury  before 
the  making  tiit-rco/;  bui  every  fuch  Judge  may  proceed 
in  the  puni(hmcnt  of  all  offences,  punilhable  before  mak- 
ing the  flatutc,  as  they  might  have  done  to  all  purpofes  ; 
fo  that  they  fet  not  on  the  oiFender  U/j  puniihmcnt  than 
contained  -in  the  ail." 

il  la 
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In  contlroftion  of  this  ftatutc,  the  fcJIowing  Opi- 
Rions  have  bci-n  holden  : 

That  every  iniiclment,  oraftion.  on  this  ftaiuic  muft 
txiPtl)  purlue  the  words  of  it;  therefore,  if  it  aHcge, 
that  the  dcferjant  tirpofed  fuch  a  mat'.cr  /ati^i^  denp- 
livK  or  tjf  corntpte,  or  faWb  y  ■vduararti,  v,\iYi- 

out  relying,  i/alaniani  ccrrapu,  it  is  no:  good  i  though 
it  conclude,  that  /rV  'vslur.tanum  ccrtnptum  ceinmifi: 
ftrjm-ium  (ontra farmam  fi^vti,  &c.  it  ij  neccflary 

cxptelMy  to  Ihew,  thiic  the  defendant  was  fworn;  and  it 
is  not  foffia.-nt  to  fayi  that  i^Sa  ptrfifaao  c-vmf^dio  de- 
po/tiit.  Cro  £I:z.  1 47  :  IJetl.  i  Z  :  in-v/A  ^  3  :  2  Ltoa.  2 1 1  : 
1  S^v  1  g8 :  Cra.  £uz.  10;  :  1  Hanik.  P.  C.  f.  69.  §  1 7 

Bat  there  is  no  nerd  to  ^nc^v,  whether  the  parly  took 
tlic  falle  oath,  through  the  fuboruation  of  another,  or  of 
his  own  afl,  though  the  cords  of  the  ftaiute  arc,  *•  If 
perfon*  by  fubornation,  t^e.  or  their  own  aft,  is'e.  fr.all 
commit  wilful  Fcrjury  :**  for  there  being  no  tccdiuin  be- 
tween the  branches  of  this  di.'.inflion,  ihcy  exprcfs  no 
inore  than  the  law  ivould  have  implied  ;  thcfcfore  ope- 
rate nothing.  5  B:,I^.  147  :  i  /Aiwi.  P.  C.  c.  69.^  18. 

It  hath  b'jcn  adjudged  tb.n  a  man  cannot  be  guilty  of 
perjury  within  t.us  ttaiute,  in  any  cafe  wherein  be  may 
not  pofljblv  be  guilty  of  fubornation  of  Perjury  within 
k  ;  for  it  ii  reafonable  to  give  the  whole  llatute  the  fame 
contiruftion :  neither  can  it  be  well  intended,  that  the 
makers  of  the  rtaiute  meant  to  extend  its  purview  far- 
ther as  to  Perjury,  which  they  fcem  to  eilecm  the  fe^.r 
crime,  than  to  fubornaiion  of  Perjury,  which  they  feem 
to  efteem  the  greater  :  therefore,  fince  the  claufc  concern  ■ 
ing  fubornaiion  ot  Perjury,  mentioning  only  matters  de- 
pending by  writ,  bill,  plaint, or  information,  concerning 
hereditaments,  goods,  dibts,  or  damages,  c^r.  extends 
not  to  Perjury  00  anindiftmcnt  or  criminal  information  ; 
ihc  claufc  concerning  PcrjuTy,  though  penned  in  more 
general  wcrds,  hath  been  adjudged  10  come  under  the 
like  reihiclion  :  alfo  fmce  the  claufc  concerning  fuborn- 
ation of  Perjury  relates  only  to  Perjury  'wtrnffts, 
that  concerning  Perjury  fhall  extend  only  to  the  like 
Perjury  ;  iheietbrc,  not  to  Perjury  in  an  anfwer  in 
Chancery;  or  in  fwearing  the  peace  againfl  a  man; 
or  in  any  prcfeniment  by  homage  in  a  Court-baron; 
or  in  wager  of  law;  or  in  fwcaring  before  commif- 
fioncrs  of  inquiry  o^  the  King's  title  to  lands  :  and  by 
the  opinions  of  fomc,  a  falfc  affidavit  againft  a  man 
in  a  Court  of  jbftice  is  not  within  the  ftatutc;  but  if 
fuch  affidavit  be  by  a  third  perfon,  and  relate  to  a  caufe 
depending  in  fuit  before  the  Court,  and  either  of  the 
parties  in  variance  be  grieved,  in  refpccl  of  fuch  caufe, 
by  reafon  of  the  Perjury,  it  may  ftrODgly  he  argued  that 
it  is  witf.in  ihe  purview  of  the  ftaiute  :  alfo  a  falfc  oath 
before  the  Sheriff,  on  a  writ  of  intj  airy,  is  witliin  tl;e 
ftatme.  zCs.g^:  Crc.J^w.  izo:  3 t'tp  2  irui. 
201  :  Telv.  lao:  Cro.  FJix.  148:  i  RcU.  Jh.  77  : 
I  lia^vjk,  P.C.  c.6g.  ^  19,  21.— But  it  has  been  de- 
cided, that  any  Cou^t  may  ponilh  fuch  an  ofTence  com- 
mitted in  the  face  of  ihe  Coiiri,  under  this  flaiutc,  5  EUz. 

o.  Therefore,  where  one  made  an  af5dav:i  in  the 

Court  of  <-ommon  Pleas,  and  conftflej  it  was  falfc,  the 
Couit  recorded  his  confeffion,  and  fcntenced  him  to  the 
pillory  :  and  the  obje«flior.s  that  thu-  Court  had  no  jurif- 
diilion,  and  that  the  oiTi*r.der  ought  w  have  been  brought 
before  the  Court  by  indiftment,  were  over-ruled.  ^Aicd. 
179 :  I  //fiWit.  P,  C.  f.69.  S      in  n. 


ft  hath  been  co'lcvtcd,  from  the  cjaofi  w  Kidi  give.*  an 
action  to  the  p>r:v  grieved,  that  no  faife  oath  is  withia 
the  flatu'Ci  whica  dcih  not  give  fome  perfon  a  juftcaufe 
of  compUint ;  thtrefcre,  if  the  thing  fworn  be  trop, 
though  !tbe  noi  known  by  him  wlio  0;b'eiir3  it  to  bs  fo,  tae 
oath  ii  not  wiihin  tlie  (tatute,  becaufe  it  gt^■es  no  jcft 
caufe  of  compUint  xv  the  oihrr  party,  who  w-oalJ  take 
advanuge  of  anothci'i  want  of  cvidsTnce  to  prove  the 
truth  ;  fron  the  fjmc  ground,  no  falfe  oath  can  be  with- 
in the  fiaiu:e,  ur.Icf:.  party  agaiall  i\  iiom  it  was  fworn 
fuftered  fome  diiadv.iniagc  by  it;  therefbrc,  in  everj* 
profccutioij  on  the  ibtuie,  you  mail  fci  forth  the  record 
wherein  you  I'uppofc  the  Perjury  to  have  been  com- 
mitted, and  mull  prove  anhc  trial  that  there  is  fuch  a 
record,  ei:!ier  hy  adually  producing,  it,  or  an  attci^ed 
copy  i  alfo,  in  the  pl:;ading5,  yoo  niutl  uotcaly  fct  fonh 
the  p3)ni  w  herein  the  falfe  ctth  n  as  token,  but  muft  alfo 
I^.cw  how  it  coirduced  tn  the  prnof  or  d'.lproof  of  ihc 
matter  in  qucftion  ;  and  if  an  a^ion  on  the  Ihiure  be 
brought  by  mere  than  one,  you  muft  fhrw  hosv  the  Per- 
jury was  prejudicial  to  each  of  the  plsintiifs :  But  it 
fcems  that  a  Perjury  which  tends  only  10  aggravate  or 
extenuate  the  damages,  is  as  mjch  within  the  flatote,  as 
a  Perjury  whicli  goes  dirc£l1y  to  the  point  in  iffue  ;  and 
a  Perjury,  in  a  caufe  wherein  an  erroneous  judgment  is 
given,  is  a  good  ground  of  profecution  upon  the  ftatote, 
till  the  judgment  be  revcrfed.  1  Ha^jjk.  P.  C.  i,z2. 

If  Perjury  bf  committed,  that  is  within  this  ftatute, 
but  the  indidment  concludes  not  csatra  fcrmam  fiatntit 
yet  it  is  good  at  Commi^n  Law;  but  not 'to  bring  one 
within  the  corporal  puniihroenc  of  the  llatute.  2  Halt*t 

Iliji.  P.  C.  igi-2. 

By  Jiat.  2  Gic.  2,<.^%.  §  2,  the  more  cfFeAually  u> 
deter  pcrfons  from  committing  wilful  and  corrupt  Per- 
jury, or  fubornatton  of  Perjury,  it  is  enabled,  "  That, 
hrfides  the  punilh^ient  to  be  infliiled  by  law  for  fo  great 
crimes,  \\  ftiall  be  lawful  for  the  Court  or  Judge  before 
whom  any  perfon  (hall  be  convi^ed  of  wilful  ar.d  corrupt 
Perjury,  or  lubornation  of  Pcrjcry,  to  order  fuch  perfon 
to  be  fcnt  10  fome  Lbtje  of  earreiJion,  for  a  time  not 
exceeding  feven  years,  there  to  be  kept  to  hard  labour 
during  the  time  ;  othtrwife,  to  be  tra/fperuJ  for  a  term 
not  exceeding  fevcn  year;,  as  the  Court  Ihall  think  pro- 
per; therefore  judgment  fhall  be  given,  that  the  perfon 
convicted  (hail  be  committed  or  tranfported  accordingly, 
beGdes  fuch  punilhmcnt  as  fhdll  be  adjudged  to  be  in- 
fiifled  on  fuch  perfon  agreeable  to  the  la^s  in  being  ; 
and  if  tranfportation  be  dirrdled,  the  lame  (hall  be  exe- 
cuted in  fuch  manner  as  is  provided  by  law  for  tranf- 
ponation  of  felons:  and  if  any  perfon  fo  committed  or 
tranfported  fhall  voluntarily  rfcape  or  bre^k  prifon,  cr 
return  frcm  trafij}cricii:>ft^  before  the  expiration  of  the 
lime,  fuch  perfon,  being  l.iwfully  convidtd,  Ihall  /^r 
dea/JI>  as  a  felon  ;  and  Qia!I  be  tried  for  fuch  felony  in 
the  county  where  he  fo  efca^d»  or  where  he  fliall  be 
apprehended." 

By jffitt.  SGta.t.i.  6,itisenaaed,"Thata/i^iF^r«- 
c.thH  made  by  Quakers  lhall  be  liable  to  the  fame  pu- 
nilhment  as  wilful  Perjury."  Sec  titles  ;  Oath. 

Uy  J!af.  31  Gin-  2.  f.  10.  §  24.,  the  taking,  or  procur- 
ing to  be  taken,  a  falfc  oath  to  obtain  probates  or  letters 
of  adminillration  to  fcamen>  is  made  felony,  without  be- 
nefit of  dergv. 

The 
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Tilc  Info!i\'nt  Acis  Impofc  a  penality  of  500/.  on  the 
Sh'.rirt,  or  other  otiiccr,  perjuring  himfcif;  and  that  of 
felony,  withuuc  cUrgy,  on  a  prifoner  guilty  of  the  lame 
crime,  in  order  to  take  the  benefit  of  the  a£ls.  See  alfb 
jlut.  23  Geo.  jt.  r.  31, as  CO  Fcrjury  of  freeholders  at  elec- 
tions lor  Qn£kladi.  , 

By  jiat.  25  Gt^c.  2.  f.  1 1,  ic  is  enailed,  *'  That,  in 
every  information  or  indicVment  for  Perjury,  it  (hall  be 
fuin;:ient  to  fet  foi  ch  the  fublbnce  of  tlie  ctr::nce  ciiargcd, 
and  by  what  Court,  or  before  whom  tbcoath  wu.-i  taken, 
(averring  fuch  Com:  or  perfon  to  have  authority  to  ad- 
minilUr  the  fame,)  together  with  the  proper  avci-nients  to 
f'aUify  the  matter  wherein  the  Perjury  is  afligned  ;  with- 
out letting  forth  the  bill,  anfwcr,  information,  indid- 
ment,  dccI;iraiion,  or  any  part  of  any  record  or  proceed- 
ing; and  without  fetcing  forth  the  commilfion  or  autho- 
rity of  the  Court  or  perfon  before  whom  the  Perjury 
was  committed.  S  i . 

"  In  every  infonnation  or  indiilment  for  fubornation  of 
Perjury,  it  fhall  be  fjfficicnt  to  fct  forth  the  fubllance  of 
the  oiFence  charged  ;  without  feiting  forth  the  bill,  an- 
fwcr, information,  indirtmcnt.  declaration,  or  .my  part 
of  any  record  or  proceeding  ;  and  without  fctting  fbrth 
the  commiffion  or  authority  of  the  Court  or  perfon  be- 
fore whom  tiie  Perjury  was  committed,  or  agreed  to  be 
committed.  §  2. 

*•  It  llull  be  lawful  for  any  |u  (lice,  (fitting  the  Court,  or 
within  twenty-four  hours  a/tcr,)  to  dirctl  any  perfon 
examined  as  a  wttnefs  before  them  to  be  profccatcd  lor 
P^'rjury,  in  cafe  there  appear  a  reafonablc  caufe;  and 
to  alfigo  the  party  injured,  or  other  perfon  undertaking 
fuch  profecu{ion,counfel,  who  &aU  do  their  duty  without 
fee.  And  every  profecuiion  fo  dircrted  (hall  be  carried 
on  without  payment  of  any  tax,  and  without  payment  of 
any  fees  in  Court,  or  to  any  oflicer  of  the  Court.  And 
the  Citrk  of  alTife,  or  his  a(rociate  or  prothonoiary,  or 
other  otficer  of  the  Court  attending  when  fuch  profe- 
cuiion isdire^ed,  (hall,  without  fee,  give  the  party  in- 
jured, or  other  perfon  undertaking  fuch  profecution,  a 
ceriificaie  of  the  fame  being  dircfted,  with  the  names  of 
the  counfel  afligned  him  ;  which  certificate  (hall  be 
deemed  fufficicnt  proof  of  fuch  profecution  having  been 
dirciflcd.  Provided,  that  no  fucli  direition  or  certificate 
fliall  be  given  in  evidence  upon  any  trial  agaiult  any  per- 
fon upon  a  profecution  fo  dircited.  S  3." 

In  general,  the  Court  will  oblige  the  defendant  to 
plead  or  demur,  even  to  a  dcfeflive  indiflmen:  for  this 
offence.  2  Havok.  P.C.  c.  25.  §  146.  They  are  alfo 
very  cautious  in  granting  a  etrticrati  to  remove  it. 
2  Haivk.  P.  C.  c.  zy.  S  And  permiflion  has  been 
rcfufed  in  Chancery  to  amend  aH  anfwer,  where  an  in- 
dictment for  Pctjury  had  only  been  threatened  :  even 
where  the  party,  having  no  iniered,  could  not  be  fup- 
pofed  to  make  the  ftlfc  oath  intentionally.  1  Bra,  P.  C. 
419.  1-or  it  ii  the  province  of  the  Grand  Jury  to  judge 
of  the  intention  ;  and  what  the  Grand  Juiy  may  lind, 
the  Court  will  never  expunge.  Hard-iv.  203. 

Pl-RMISSIVE  WASTE;  Set:  JVuftc. 

PKRMJ  r,  from  firmiiio.]  A  licence  or  warrant  for 
pcifotis  to  pais  with  and  fell  goods,  on  having  paid  the 
dutic*.  of  curtoms  or  excife  for  the  fame,  bee  Cujhms. 

PERMUTATIUaE  orchidia<cna(ui  el  ecdifia:  r'ultm 
^nnix-t  cum  tccU/ia  et  prahenda.  A  writ  to  an  Ordinary, 
conin*anding  hiih  to  admit  a  clerk  to  a  benefice,  upon 
cxdunge  made  with  another.  Rtg.  Orig.  307. 


PER  MY  ET  PER  TOUT  ;  See  title  Jaint  ttnanU . 

PERNANCY,  irom  the  Fr.  prenclrt.\  A  taking  or 
receiving;  astiihes  in  Pernancy,  arc  tithes  taken,  or  that 
may  be  taken,  in  kind.  So,  Pernancy  of  the  profits 
mcana  the  taking  the  proliu.  See  the  next  title. 

PERNOR  Of  PROFITS,  He  who  receives  the 
profits  of  lands,  '^c.  and  is  all  one  with  ctfiui  ^ue  ufe. 
I  R/.p.  I  23.  1  he  King  has  the  pernancy  of  the  profits  of 
the  land*  of  an  outlaw,  in  pcrfomil  adions ;  and  by  feiz- 
urc  (hall  hold  again(1  the  alienation  of  fuch  outlaw,  i^c, 
Rayrn.  17  :  See  Co.  b  :  and  \z  R.  z.  c.  15. 

PERPARS,  A  part  of  the  inheritance,  f/fw,  lib.  2. 
f.54..  par.  19. 

PERPETUATING  the  TESTIMONY  of 
WITNESSES.  IfWiine(res  to  a  dilpuiable  f aft  arc 
old  andin6rm,  it  is  ufual  to  (ile  a  bill  in  Chancer)*,  to 
perpetuate  theTcflimony  of  thofe  Witncffes,  altliough  no 
fuit  n  depending;  for,  it  may  be,  a  man's  amagoniU 
only  waits  for  the  death  of  fomc  of  them  to  commence 
his  fuit.    3  Camm.  450.  See  titles  Chancery  ;  L'videme. 

PERPETUITY.  hPcrpetuity  is,  where.  thoi:gh  all 
who  have  intcrcft  (hould  join  in  a  conveyance,  ycc  thty 
could  not  bar  or  pafs  the  cflitte.    But  if,  by  concurrence 
of  all  having  intereil,  the  efiatc-tail  may  be  barred,  ic 
no  perpetuity.  Ch,  Caf.  213.  and  fee  3  Ch.  Ca.  35. 

Perpetuities  arc  abfolute  or  qualified.  And  edates- 
tail  from  the  time  of  the  (latute  De  donit,  till  common  re- 
coveries were  found  out,  wcfc  looked  upon  as  Perpe- 
tuities. 12  Mod.  282. 

Various  have  been  the  attempts  to  ellablifh  Perpetui- 
ties,by  controlling  the  cxercilc  of  that  riglit  of  alienation, 
which  is  infep.'trable  from  the  cftate  of  a  tenant  in  tail. 
The  chief  of  them  are  brought  together  in  Taylor  d.^At- 
His  V.  Ilardct  1  Burr,  84.;  where  it  is  ob!crvcd,  that 
the  power  to  fulFer  a  common  recovery  is  a  privilege  in- 
feparably  incident  to  an  ellate-:ai!.  It  ii  a  pmjlas  ahe- 
nat-dif  which  is  not  retrained  by  the  ftatutc  be  dona ;  and 
has  been  fo  confidcrcd  ever  fincc  Taharurn*s  ea/e^ 
17.  E.  4,  x^.h.  p.  j6  c  and  this  power  to  fuifer  a  common 
recovery  cannot  be  reftrained  b^  condition,  limitation, 
cuftom,  recognizance,  ftatutc,  or  covenant.  Treat.  Eq.  ii. 
<:.  3.  §  5,  in  «.  Sec  this  Diflionary,  titles  Lmitama  dJ 
Ejlaiei  ;  Tatl  a*  i  Fet-lail\  Co'iveyancc,  Sec. 

A  Perpetuity  is  a  thing  odious  in  law,  and  deflruc- 
tive  to  the  commonwealth;  it  would  put  a  ftop  to  the 
commerce,  and  prevent  the  circulation  of  the  property 
of  the  kingdom,  ycrrt.  164. 

Every  executory  dcvjfc  is  a  Perpetuity,  as  far  as  ic 
gees,  J.  r.  an  ellate  unalienable,  though  all  mankind 
join  in  the  conveyance.  1  Sali.  zzi^.  See  title  Executory 
Dcviji. 

A.  frized  in  fee,  gives  hit  land?,  after  his  death  tvithout 
i(ruc  male,  to  B.  in  tail  miL*,  until  he  or  they  etfe^ually 
goabouito  do  niy--  m  A'.i-x  or  dil'cnntinuc  this  eftatc- 
tail  ;  and  ^hcn  ;    '  ■  i.cirs  male  of  hlibody,  with 

fcvcrai  rcmainJ  ,   devifor  dies  without  ifl'ue  ; 

J3.  enters;  0.  diLs  1j. IV  iMue  £".;  fi.  levies  a  hnc  ;  E. 
enters ;  and  the  c^uellion  was,  if  the  entry  was  good 
Refolvtd,  That  this  was  a  Perpetuity,  and  not  allowable, 
being  repugnant  to  law;  for  by  tuch  a  limitation  an 
ellate-tail  cinnot  be  determined  .nr.d  given  to  another  ; 
for  by  the  fine  the  remainder  is  difconiinued  and  dcvedcd, 
foas  E.  cannot  enter  ;  for  it  is  no  limitation  to  enter  but 
after  the  eifcdual  going  about  to  do  any  a£ls,  t^r.  and  ic 
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ii  DOt  efrcAu&I  till  the  a^donc ;  and  when  it  if  done,  the 
remainder  is  difcontinucd,  and  then  he  cannot  enter. 
Cro.  Jac.  696.    Sec  /'/r«.  161. 

it  ii  abfotutety  againtl  the  cunftant  courfc  of  Chancery 
to  decree  a  Perpetuity,  or  give  any  relief  in  that  cafe. 
1  Chan.  Rep.  144. 

Truflees  of  a  term  Hmiied  over  in  tail,  remainder  in 
ta:l,  were  decreed  in  Chancery  to  convey  the  elUte  over; 
for  otherwife  there  would  be  a  Perpetuity.  5/V.  37. 

The  father  fettles  land  on  his  fon  in  tail  malci  and 
takes  bond  from  him.  that  he  will  not  dock  the  cnta,il ; 
decreed  the  bond  good.  Had  not  the  fon  agreed  to  give 
the  bond,  the  father  nii^ht  have  made  him  only  tenant 
ior  life  ;  and  though  the  alienation  ii  not  made  by  tlic 
fon,  but  by  bis  iilue,  the  bill  w^k  difmitfed  with  colls, 
a  /^fr/t.  233, 

An  attempt  to  make  a  perpetual  fuccefHon  of  edatcs  for 
lifoii  vain  and  not  f-radicable.  2  fem.  738. 

PiiRPETUn  VoF  THE  KING;  Sec  title  A'.v;_f.  V.2. 

PER  QpVi:  SEKVITI.^,  A  judicial  writ  ilTuing  from 
th:  note  of  a  fine ;  and  licch  for  cognifee  of  a  manor, 
feigniory,  chief  rent,  or  other  fcrvicci,  to  compel  him 
w  ho  is  tenant  of  the  land  at  the  time  of  the  note  of  the 
fine  levied  to  attorn  unto  him.  //V/?.  Sjrahol.  part  2.  title 
Fitittyftcl.  126.  0!ti\Xiit.  Brev,  15;.  See  16  f^m.  Ahr. 
title  PiF  ^ti/r  /eri:ilia. 

PERQUISITFS,  Per^uijitum]  Anything  gotten  by 
Induliry,  or  purchnfed  with  money*  different  from  that 
which  defcends  from  a  father  or  ftnceilor  ;  and  fo  BtaScn 
ufci  it,  when  he  fays,  Prrquijtium/actr/t  2.  cap.  30. 
Bit.-t.  3.  and  //A.  4.  (  21.  See  Purciia/e. 

PcRtijJisiTEs  or  Courts,  Arc  commonly  thofc 
profits  wliich  arife  to  lord;  of  manors,  from  their  court 
baron,  above  the  yearly  revenue  of  the  land  ;  as  fines  of 
copyholds,  lieriotf,  amfrciamrnts,  i^'c.    Peri,  20,  21, 

Prfny;isiTEsoF  Offices;  See  f^~t. 

PER  QUOD,  Wordi  made  ufc  of  by  a  plaintiff  in  his 
declaration,  inthe  averring  of  particular  damage  to  have 
happened,  without  which  his  aOion  would  not  have  been 
maintainable.  As  in  {lander,  to  fay  that  fuch  .1  clergy- 
man is  a  ballard,  he  cinnot  for  this  bring  any  action 
againll  me,  unlef^  he  can  fhew  fome  fpccial  lots  by  it: 
in  which  cafe  he  may  bring  his  a^ion  n-,ainti  me,  for 
faying  he  was  a  ballard,  by  which  {/n-  jW)  he  loft  the 
prcfci;ti:ion  to  fuch  a  living.  4  Ftp.  17:  i  Lv.  248: 
^  Csrrm.  i3.|..  So  in  a  dccUrstion  in  irclpafs,  for  an  in- 
jury to  a  wile  or  icrvant ;  the  plAlntift'  tUtes  //r  ^usi/,  by 
which,  he  loft  tcn/crttum  of  the  one,  or Jirvnium  of  the 
other. 

PERSON,  A  man  or  wa.'n.m  ;  alfo  the  flateor  condi- 
tion whereby  ore  man  differs  from  another. 

PiRi.ON-,  iiij>^rte&  to,  are  fach  as  relate  to  life,  Umb, 
Ixidy,  hcakb,  ur  reputation.  See  3  Catnm.  and  this 
Uicitonary.  title  Lih/r:^,  t^e. 

PERSON.^BLK,  /tr/3m:ii/is.]  Enabled  to  maintain 
plea  in  court :  e.  g.  the  defendant  was  judged  ptrftnahlt 
to  ma^nrain  this  a.-lTrn.  Old  Xci.  Brtv.  1^2.  'I  he  le- 
oant  pleaded  tnat  ihf  iwJc  wasan  alun.  born  in  Pertu^al. 
and  judgment  was  demanded  whether  the  fliould  be  an- 
fv/rrc-d  :  the  p).'iinl  fi'  fauh,  (he  was  made  pcrfcrable  by 
psrliamenr,  /.  e.  ai  the  civilians  wiiuld  fpeak  it,  haL-rt 
ftc r(cn *m  ^anJi  in  JiM^itit.  Kitclr.  214.  Perfuttable  aifo 
lignifies  to  be  of  capacity  10  take  any  thing  gianted  or 
jivca.  Pkv:d,  27. 


PERSON.AL, //jySf!fl//V.]  Being  joined  with  the  fob* 
ftantives,  things,  goods,  or  chattels,  as  things  perfonal, 
goods  perfonal,  chattels  perfonal,  fignitics  anjr  mswak't 
thia^,  quick  or  dead,  ff^ejf  Sjmlei.  pan  i.  ftci.  5B.  Thus 
titcttisan  unlawful  felonious  taking  away  of  the  moveable 
perioral  goods  of  another.  Sec  tit'es  Lan.r.y^  fthnj, 

PtRSUNAL  Aci  ION  ;  Sec  /tih!':,  i\\jincJ. 

Personal  Tithes,  Are  tiihei  paid  of  fuch  pro* 
fits  as  come  by  the  labour  of  a  manS  petfon  ;  as  by  buy* 
itig  and  felling,  gains  of  merchandife,  and  handicrafts, 
b'..    See  title  TnUi. 

PERSON .-VLXy,  Ptr/«fta}i$ai.]  An  abllrail  of  per- 
fonal ;  the  aCticn  is  in  the  Pcrl'jn.iky,  i.  r.  it  is  brought 
againft  the  rigiii  perfon,  or  the  pcrion  againft  whom  in 
/^iv  it  lies.  OU  Sat.  Brev.  92.  Or  it  is  to  dillinguifh  ac- 
tions and  things  perfonal,  from  thofe  that  are  real. 

PERSONA  1  E,  To  rcprefcnt  by  a  fiaitious  or  af- 
fumed  charader,  fo  as  to  pafs  tor  the  perfon  reprefcnteJ. 

if  one  of  my  name  levies  a  fine  of  nty  lanj  in  «ry  ncmie, 
I  may  well  confcfi  and  avoid  this  fine,  by  fhewing  the 

I  /paial  maiitr.  But  if  a  ftrangcr,  who  is  not  of  my  name* 
levies  a  bne  of  my  land  tn  tny  Komft  1  fhall  not  be  receiv- 
ed to  aver  that  I  did  not  levy  the  fine,  but  another  in  my 
name,  for  that  is  merely  contrary  to  the  record  ;  and 
fo  it  is  of  a  recogt'izance,  and  other  matters  of  record. 
Bat  when  the  fraud  appears  to  the  Court,  they  may  enter 
a  vacat  on  the  roll,  and  fo  make  it  no  fine,  altho'  the 
party  cannot  avoid  it  by  averment,  during  the  time  it 
remains  a  record.  Cra.  £/iz.  $31.  Sec  title  Ftnt. 

B.  was  taken  in  execution  upon  a  recognizance  of  bail, 
and  he  made  it  appear  to  the  Court,  that  ic  kcw  aci/:c^v^ 
UJgiJ  sht  Ttccgmzar:<( ,  but  'xas  perfottc'tJ  in  ancthtr  ;  and 
thereupon  it  was  moved,  that  the  bail  might  be  vacated* 

I  and  he  difcharged,  as  was  done  in  CattitCi  cafe.  2  Cru 
256.  But  the  Court  faid,  fmce  the  Jiat,  21  "Jac,  cap.  26. 
(fee  title  BmI),  by  which  this  otTcnce  was  made  ftlonj 
n-itltut  c/ergy,  it  is  net  convenient  to  vacate  it  until  the 
offender  is  convidcd  ;  and  fb  it  was  done  in  Spiitr's  cafe; 
wherefore  it  was  ordered,  that /?.  Ihould  bring  the  money 
into  Court,  and  be  at  large  to  profccute  the  offender.' 
f^viA/rff  faid  it  mutl  be  tried  in  iV^/f'./.'r/^^x,  though  the  bail 
was  Liken  at  a  Judge's  chambers  in  Lcndin,  becaufe  filed 

i  here,  and  the  entry  is  •vemi  eeram  Dfr.-yjo  Btge,  l^c.  fo 

I  it  diff.-rs  from  a  rccogrtizance  acknowledged  before  Lord 
Mihiiri,  upon  J:ai.  23  H.  ti.  c.  b,  at  his  chamlKr:,  and 
recorded  in  Mid^Ujex  ;  there  the  J'cire  foiias  may  be 
either  in  Lck,{}m  or  MiJMejix,  IIoS,  195,  igb:  f^ent.  301 : 
M^J.  46.  Cifkfrtl,  who  pcrfonated  Btf/ky,  was  hanged  at 
Tjbkrn,  but  the  rop^  wzi  immediately  cut;  and  after- 
wards Seejlej  on  motion  had  retVitutioo  of  his  goods  ki 
the  hands  or  the  Sheriff.  2  Jc.  6^. 

A  commifiion  of  rebellion  nas  awarded  againft  A, 
whereupon  B.  came  before  thccoramifiiooers  and-^fHrm- 
cd  himlelf  to  be  the  perfon.  The  corr.miffioncrs  appre- 
hended hint  by  viriae  of  thfir  comm'rflion;  but  per  Halt 
Ch.  B.  the  commiflioocr;  -  ■^  .  rrant  to  take  him 

by  their  commilCon  ;  h:  'f  tc  be  the  pn/cn 

•ii^iii  net  exeu/e  ti\'ta  injii^.  .  <    as  tins  been  held 

on  i-xecuting  a  capias.  UarJ.  ;25. — See  further,  titles 
Bailx  Fine  tf  Laviji  I  Forgery Fraud,  tSfc. 

PERSONS,  Arc  divided  by  law  into  either  Katural 
Pfrfcn:,  or  arujidal.  Natural  Pcrfons  are  fucli  as  the 
God  of  Nature  formed  us;  art\ficiil  are  Tuch  as  are 

created. 


PERT 


PET 


created  and  deviled  by  human  laws  for  the  purpofcs  of 
focieiy  and  government,  which  are  called  Corporations, 
or  Bodies  Poltcic.  i  Comm.  izj  ;  467. 

As  to  the  rights  of  Firfons»  fee  this  Kiflionary,  title 

Libtrtf. 

PERTICATA  TERR.E,  The  fourth  pan  of  an  acre. 

Sec  ttrcb, 

PER  VISE.  According  to  S^.w-fr,  the  Tal  ace  yard  at 
Wijlminjhr.  Somri.  G'oJ]'  See  lii*  C/^/!  in  \g  fcripiorti, 
vcrbo  ^rifarium  :  and  fee  //Wj  I/i/L  o/OAjirti,  i  /ar. 
fol.  6;  ai  d  ihii  Dii\ianary,  title  PorniJ<. 

PEiA,  Penfa^  ^'/^-^  ^  '"■■y  ^'ght  or  certain 
weighi,  and  mt-aiurr  ot  chccfc  and  wool,  ^c.  containing 
two  hundtrd  and  htcy-fix  pounds.  Cciutll. 

PESAGE,  Pe/agnint-l  A  cullom  or  duty  paid  for 
weighing  mcrchanilile,  or  other  goods.  StU.  tit.  Hon. 
PEiARIUS.  A  weigher,  CWv//. 
PhSSONA,  Mail  of  oaks,  fi?f.  or  money  taken  for 
mall,  or  feeding  hogj.  Mon.  jin^.  ii.  213.  Sec  Mo/l, 

PESSURABLE.  PESrARBLE.or  Pi-:STARAflLE 
WARES,  Seem  to  be  fuch  uares  or  mcrchandifc  as  pcft- 
cr,  and  take  up  mu;h  ruotn  in  a  Ihip.  iicc  the  old  Jlat. 
32  //  8.  c.  14. 

PETER  CORN,  Is  mentioned  in  fomc  of  the  ancient 
regillers  of  our  bilhops,  particularly  in  that  of  Si.Leen- 
arj  de  £6cr.  which  co'itains  a  pranc  thereof  by  King 
Athtlftatte,  Sec.    Coileii  D^JJw.  MS. 

PETER-rENCt,  Dtnaeii  Sim/ti  Petri]  Olherwifc 
called  in  thc5^4fc«  tongue  ittmrjU^f.  the  fee  of  Herat,  or 
due  to  KoifiC't  aKo  Retnejcot  .ind  Roiue-ptnnytig  \  was  a 
tribute  given  by  Ina,  King  of  the  l/V/?  SitxoKS,  bcine  in 
pifgrimage  at  Romf,  in  the  year  of  our  Lord  720,  which 
was  a  fenny  far  e'very  hetiji.  Loath  Expltmiien  of  Snxaa 
JVsrdi,  vcrbo  Nummui.  And  the  like  given  by  O^ii, 
King  of  the  Mi-rdanst  through  hij  dominions,  in  anna 
794,  not  as  a  tribute  to  the  Pope,  but  in  fullcntaticn  of 
the  EtigUjh  fchool  or  college  there;  and  it  was  called 
Ptter  fenctt  becaufc  collected  on  the  day  of  St.  Peter  t^J 
Vtmula  Speltn  de  Conctl.  tern.  \.  fl.  2,  3.  And  fee  i.'. 
Ed-ward*!  LffVJif  nunt,  lO  :  King'£jVdr'^  La^~vt,  78.  e.  4  ; 
Stow^j  Anualsf  p.  tj.  tc  amounted  to  300  marks  and 
a  noble  yearly.    Leg.  ILn.  i.e.  1. 

It  was  firil  prohibited  by  CJiij.  III.  and  abrogated  by 
pat.  25  //.  8.      21.     But  it  was  revived  by  fiat.  1  a 
Ph.     Mar.  c.  S.  and  at  length  wholly  abrogated  by  Jlat. 
I  £liz.  f.  1. 
Peter  a  o  Vi  n  c  u  1.  a  ;  -Sec  Cu/e  ef  Augufi. 
PETITION,  Peiiiio.]  A  fupplication  made  by  an  in 
fcrior  to  a  fupcrior,  an<l  cfpecially  to  one  ha\-ing  jutif- 
i^ion.  S.P.C.e.  15.     it- is  ufed  for  that  remedy, 
hich  the  Subjct^l  hath  to  help  a  wrong  done  by  the  King, 
Vrho  hath  a  prerogative  not  to  be  fucd  by  writ :  in  which 
fcnfe  it  is  either  general,  that  the  King  do  him  right, 
whereupon  follows  a  general  indorfemcnt  upon  the  fame. 
Let  ri^ht  he  dene  the  parly  j  or  it  is  fpecial,  when  ihc  con- 
ctuiion  and  indorfemcnt  arc  fpecial,  for  this  or  th.it  to  be 
done,  "iff  Standf.  Prrrsj. 22.  See  title  Minfiraui  atercit. 

By  ftaidtc  13  C.  2. Jlat.  1.  e.  5,  the  foticiting,  labour- 
ing, or  procuring  the  puiiing  the  hands  or  confent  of  above 
twenty  pcrfons  to  any  Pctiiion,  to  the  King  or  cither 
lloufe  of  Parliament,  for  altctacions  in  Church  or  State  ; 
unlefa  by  affent  of  three  or  more  juliiccs  of  peace  of  the 
county,  or  a  majority  of  the  Grand  Jury,  at  the  ailife!  or 
Ccfliomj       aad  repairing  to  the  King  or  pA^liamcnt  10 


deliver  fuch  Petition,  with  above  the  number  of  fen  pr?*- 
fons,  is  fubje^t  to  a  fine  of  loo/,  and  three  months  imp.  "- 
fonment;  being  proved  by  two  witncflVs, within  lixmonihr, 
in  the  court  of  B.  R.  or  at  the  aiTtt'es.  Sec  title  Ltien-. 

Care  mud  alfobc  taken  that  Petitions  to  the  King  con- 
tain nothing  which  may  be  interpreted  to  rcfittl  on  the 
Adminillration ;  for  if  they  do>  it  may  come  under  the 
denomination  of  a  libel :  and  it  is  remarkable,  that  the 
Petition  of  the  City  of  London,  for  ihc  fining  of  a  Par- 
liament was  deemed  libcitcus ;  becaufc  it  fuggcHed  that 
the  King's  dlflblving  a  laic  Pailiam^nt  wai  »n  ubflruAion 
ofjunice.  Read  fiat.  'iv,  353.  To  fubfcribe  a  Petition 
to  the  Kinyj,  to  frighten  him  inio  a  ehange  of  kn  mtafureSp 
inttmaling  tha',  if  it  he  drniedt  mavy  tltvja:t.h  of  hn  S.-ih' 
jt^ii  •wili  he  difcntenttdf  i^e.  is  included  among  the  con- 
tempts againd  the  King'i  pc-rfon  and  government,  tend- 
ing to  weaken  the  fame,  and  punilh.tb)c  by  fine  and 
imprifonmcnt.    I  Hifw-k.  P.  C.  r.  ai.  ^  3. 

PiTiTioN  IK  CuANCEfcy,  A  rcqucrt  in  wiiiing, 
dir^Acd  to  the  Lord  Chancellor  ur  Matter  of  the  Rolls, 
Ihcwing  fomc  matter  whereupon  ihc  petitioner  prays 
fumcwhat  to  he  granted  him.    Pr.  C  269. 

Mort  thing!,  which  may  be  moved  for  of  courfc,  may 
be  petitioned  for. 

i>omc:imes  it  is  upon  a  colUtcral  matter  only,  as  it  has 
relation  to  fome  piecedcat  fuit,  or  10  an  officer  of  the 
court ;  as  to  have  a  clerk  or  foHcitorS  bill  taxed,  or  to 
oblige  him  to  deliver  up  papers.  Pr.  C.  270 

T  he  MalUr  of  the  Rolls  is  not  to  be  petitioned  for 
rchearingf ,  but  the  Chancellor  ;  alfo  the  Chancellor  only 
is  to  be  petitioned  touching  picas,  demurrers,  or  cxccp- 
tions,or  touching  decrees  or  fpecial  orders  made  betore  the 
Chancellor.  In  mod  cafes  of  Petition,  the  Mader  of 
the  Rolls  may  be  applied  to.  Pr.  C.  270.  See  i6 
^hr.  337,  3^8  :  and  this  Dictionary,  title  Cbante.-y. 

Petition*  OF  RicnT.  Thc_^rt/.  3  Or.  \.e.  i,  is 
thus  called  :  by  which  it  was  provided,  that  none  fhoold 
be  compelled  to  m7.ke  or  yield  any  gift,  loan,  beticvo- 
lencc,  tax,  and  fuch  like  charge,  uithout  conferi  by 
aci  of  Parliament ;  nor,  upon  rcful'al  fo  to  dp,  be  called 
to  make  nnfwer,  take  any  oath  not  w.irranted  by  law^. 
give  attc.-.danco,  or  be  confined,  cr  othcrwife  molrAcd 
concernir.g  the  fame,  ^c.  And  that  the  Subjetl  fhould 
not  be  burdened  by  the  (Quartering  of  roldieii  or  mariners; 
and  all  commiilions  for  proceeding  by  martial  law,  to  be 
annulled,  and  noiu:  of  like  nature  to  be  i0ued,  led  the 
Subjcft  (by  colour  thereof)  be  dedroycd  or  put  to  death,, 
contrary  10  the  taws  of  the  land,  ^V..   See  title  Liberty,. 

PETIT  CAPE;  Sec  C^/^. 

Petit  Larceny;  fee  Larceny . 

Petit  Sf  rjeasty,  Peirnja ferjcentia.\  To  hold  by 
Petit  Strjeantj  is,  to  hold  hinds  or  tenements  of  the  King,, 
yielding  him  a  knife,  a  buckler,  an  arrow,  a  bow  with- 
out a  (Iring,  or  other  like  fervicc,  at  the  nvill  cf  the Jirfi 
feoffor-,  and  there  belongs  not  to  it  ward,  marriage,  or 
relief.  None  can  hold  by  Grand  or  Petit  Srrjcaniy,  bac 
of  the  King.  But  fee  fiot.  12  Car.  2.  <.  24,  for  the 
abolition  of  tenures;  and  this  Dii.*(ioniry,  title  vi-jwr//. 

Petit  Se^sio.s.  In  both  corporations  and  cuuncieiat 
large,  there  is  fometlmc*  kept  a  Special  or  Petty  ticlTion*, 
by  a  few  Judices,  for  difpatching  finallcr  bufinefs  in  the 
neighbourhood  between  the  times  ofthe  General  SclLons 
as,  for  licenfiog  alehoufes,  palTirg  the  account)  cf  partfhi 
officers,  and  the  l.ke.  Sec  Juftmi  <f  tbt  P.aic,  Sejfi:ra» 


PET 


PHYSICIANS. 


PiTiT  TuiAtOif,  Perva  Ptrdith.]  See  7'r4a/in. 
Treafon  of  a  Idler  kind ;  for  as  Higti  Treafon  is  an  of- 
fence agiinil  the  fccurtty  of  the  comroonw-Mldi,  fo  is 
Vciit  Titfafon,  though  not  fo  exprcfjiy  :  Petit  Treafoo 
t>i  if  a  i'ertrant  ki!l>  his  tnailrr.  a  wife  her  hufband,  a  fe- 
euhr  01  rcligi.iui  m«n  his  ptcUie.  Stat.  15  £41.  ^.Jttit.  5. 
i,  z.  Sec  titles  Trtajon  ;  Ihft^cidt  \\\.  4- 

PfcTRA,  Ay^«^^  weight ;  ^zcStont*  C^xvsU. 
PETRARlA,  1*  fontetiines  taken  for  a  qearry  of 
flimei,  and  in  other  pUcci  for  a  great  gun  called  Ptirard  : 
It  ii  of:en  mentioned  in  old  recordi  and  htllorians  in  buih 
icnicf.  Ci>'a'//A 

l'£\V>,  In  a  church,  arc  fomcw>.at  in  ihe  nature  of  an 
beir-luom;  and  maydtlceiid  Ity  inimca)ori.il  cullcin»mtb' 
out  any  cccIcftiAical  concarrroce.  from  the  anceitor  to 
tite  heir.  3        tox  :  12  R//.  105  :  1  Comja.  429. 

'1  he  rti>ht  to  ht  in  2.  parrlccUr  Pew  in  the  cliurch  arifes 
cither  from  prticription  ai  appurtenant  :o  a  mclTua^^e, 
or  from  a  faculty  or  grant  frunt  the  Oiiimary  ;  for  he 
has  the  difpofition  of  all  Pews  which  are  not  claimed  by 
prefcription.  Cilj.  CoJ.  izx. 

In  an  afliun  upon  the  cafe  for  a  didurbance  of  the 
enjoyment  of  a  Pew  ;  if  ihe  plaintiff  claims  it  by  prefcrip- 
tion, he  mull  llatc  it  in  tttc  decUr^tinn  a$  appurtenant  to 
a  meiTuage  in  the  parilh.  Thia  prefcription  may  Ke  lup- 
ported  by  an  enjoyment  (vt  36  ycais;  and  perhaps  for 
any  time  above  20  years.  1  Tata  Ref.  42$.  In  fuch  an 
action  againll  the  Ordinary,  the  plaintiif  mult  allege  and 
prove  repairs  of  the  Pew.  i  If'd/  526. 

PHAROS,  from  Phnruj,  a  fmati  ifland  in  the  mouth 
of  the  A"//c,  wherein  flood  a  high  watch-tower.]  A  watch- 
tower  or  fra  m^irk:  No  m^n  can  ercA  a  PhafOi,  ligbt- 
lioufc*  beacon*  k^t.  without  lawful  warrant  and  authority. 
3  Jnji.  204.  See  liite  Beacon. 

PHILOSOPHER'S  STONE.  HtnrjVl.  granted  let. 
ten  patent  10  certain  perfons,  who  undertook  to  find  out 
the  Philofopher's  Stone,  and  to  change  other  meta!»  into 
gold,  i^c.  to  be  free  from  the  penalty  of  the  ftat, 
5  H€it,  4.  e.  4  ;  made  againll  the  attempts  of  Chemijti  of 
this  nature.  Pat.  34.  Hcti.  6  :  3  inft'  74.  Sec  Multifii' 
{OlUa  tf  GclJ  and  Silver. 

PHYSICIANS.  No  perfon  within  LendM,  or  fcrcn 
miles  thereof,  (hall  praflifc  as  a  Phyfician  or  furgeon> 
without  licence  from  the  Bithop  of  it»/ei»,  or  Dean  of  St. 
r.tuTi  i  v.ho  are  to  call  to  their  aflittance  four  dodiorj  of 
phyGc,  on  examination  of  the  perfcns,  before  granted; 
and  in  the  country,  without  licence  from  the  Bilhop  of 
the  dioccfe,  on  pain  of  forfeiting  5/.  a  month.  Sreu. 
3  i/ifl.  S.  c.  II. 

The  charter  for  incorporating  the  College  of  Phyficians 
is  confirmed  ;  they  b^ive  power  tO  choofe  a  pretident, 
end  have  perpetual  fucceflion,  a  common  feal,  ability  to 
parchafe  lards,  t^V.  E'ght  of  the  chieti  of  the  College 
arc  to  be  called  Elcds,  who  from  .imong  themfelves  Dull 
cboofe  a  PreficScnt  yearly:  and  if  any  pradife  pbyfic  in 
the  faid  city,  or  within  fevcn  miles  of  it,  without  licence 
of  the  College  ittuitr  tbttr  j'tejl,  he  ihall  forfeit  5/.  Al(b 
perfons  praAif:rg  phyfic  in  other  pan^  of  England,  are 
to  have  letters  teitimonial  from  the  Prefidcnt  and  three 
Elefts,  uniefs  they  be  graduate  Phyficians  of  Ox/erd  ox 
Camiridget  Uc.  Stat.  14  fjj"  15  fJ.  8.  c.  5.  Conlirmed 
and  enlarged  by  ffat.  1  Mary,  Jliu.  z.  c.  9. 

The Jfar.  3a  H.  8.  r.  40,  ordains  that  four  PhyGciant 
(called  Ccnfod}  Iball  be  yearly  chofcn  by  the  College,  to 


fearch  apothecaries*  ware*,  and  have  an  oath  ^iven  them 
for  that  purpofe  by  the  prelidcnt;  apothecari^'S  denying 
them  entrance  into  their  houfes,  t^e  incur  a  forfeiture  of 
.•\nd  Phyficians  rcfufmg  to  make  the  fearch  arc  liable 
to  a  penalty  of  ^ct.  And  ev-ry  member  of  the  C(»i!ege 
of  Phyficians  is  authonfed  10  pradlfc  furgery. — By ^nr. 
\  Ja:.  \.  t.  5,  Popifti  rccutants  are  dif^bled  to  pratt-w 
piiytic,  or  to  uf^:  tlic  trade  of  an  apodiecary,  Mc.  under 
pcoaliiei ;  S.*e  lit'e  P*if  ji. 

In  the  cafe  of  Dr.  Beubam,  y 'Jar.  I,  it  (hewn  the 
power  of  the  College  of  PiiyGcians,  in  panifhing  perforb 
fcr  praciiHng  phyftf  without  licence  ;  they  imprifoned  the 
Dodor  for  pnii,tifir.g  vithcut  licence;  hut  it  was,  aif- 
judgcd  that  tlicy  coutd  not  lawfully  do  it,  for  in  fbdi 
cafe  they  had  no  power  by  the  ftatute  to  commit,  but 
they  ought  to  fue  for  the  pen.nlty  of  5/.  />er  month,  ^ 
M-i,  iSi.  BtJt  in  cafe  of  mal-praflice,  the  Onfors  have 
r.  -vtr  ;o  commit,  fur  thty  may  in  fuch  cafe  one  and  im- 
prilon  by  their  charter,  and  they  arc  judges  of  recorcf, 
and  not  liable  to  an  action  for  witat  they  do  by  virtue  of 
their  judicial  power.  8  Pt^fi.  107  :  Carth,  494. 

It  hath  been  foiemnly  refolved,  that  meie  praxt,  in 
a  Phylician,  furgcon,  or  apothecary,  is  a  great  mif<*c- 
mranor  and  offence  at  Common  Law  ;  wheincr  it  be  for 
curiofity  or  c\p?iimenl,  or  by  ncglefl  :  becaufe  1;  breaks 
the  truft  which  the  party  had  placed  in  bis  Phyfician« 
and  tends  to  the  patient's  dctVu>:^ion.  Ld.  Rayn.  214. 

.'\potheciries  taking  upon  thrni  to  adminicler  phyfic, 
without  advice  of  a  doctor,  has  been  adjudged  praAiiing; 
phyhc  within  the  11atuie&  ;  the  proper  bufiner^  of  an  apo- 
Khec^r)'hv\n^  to  prt^itrt  If  *  prefcri^ttms  if  the  doilor:  the 
practice  of  phyfic  was  fiid  10  confiil  in  judging  of  the 
diieafe  and  conUttution  of  the  patient ;  and  of  the  proper 
remedy  for  the  diftcmpcr ;  and  in  dire^ing  the  applica- 
tion of  the  remedy.  And  fo  it  was  refoU'cd,  though  DO 
fee  was  given  the  apothecary.  2  S<dk.  451.  But  this 
jadgnwnt  was  afterwards  reverfed  in  the  Houfeof  tiOrds. 
Med.  Caf.  44.  See  Bro.  P.  C.  title  Pbyfiaans. 

It  ha>  been  holden,  thatif  a  pcrfoo.  not  duly  auihorifed 
to  be  a  Phyfictsn  or  furgeon,  undertakes  a  core,  and  the 
patient  dies  under  hii  han^s,  he  is  guilty  of  felony;  but 
it  is  faid  not  to  be  excluded  the  benefit  of  clergy.  1  Hxwk. 
P.  C.  e.  31.  ^  6*. 

If  a  PhyficiAO  or  furgeon  gives  his  pat'.ent  a  potion  or 
plifter  to  cure  him,  which,  contrary  to  expectation,  kills 
him,  this  is  neither  murder  nor  manGaughicr,  but  mifad- 
venture ;  and  he  fhall  not  be  punifhed  criminally,  how. 
ever  liable  be  might  formerly  have  been  loa  civil  aAion 
for  ncgleft  or  ignorance  ;  Mirr.  c.  4.  §  16  :  but  it  h.ith 
bten  holdcn  if  it  be  not  a  rrj^Jar  Phyfician  or  fur- 
geon who  adminii*ie.-s  the  medicine,  or  performs  the 
operation,  it  is  manllaughtcr  at  the  Icafl.  Britt.  c.  5 : 
4  /w//.  jji.  Vet  Sir  Maiihcu-  Hale  very  juftly  queftions 
the  lf.w  of  this  detcrminatioa.  1  Hal.  P.  C.  430.  See 
4  Ceam.  e.  14.^.  197  :  and  this  Didiooary,  title  Ht' 
meide. 

One  who  has  taken  his  degree  of  Di^ftor  of  phyfic  in 
cither  of  the  Cniverfitles,  may  not  pradifc  in  /.  Wd-j,  and 
within  fevcn  roiled  of  ihe  fame,  without  licence  from  the 
College  of  Phyficians  ;  by  rcafo-*  of  the  charei  of  incor- 
poration, confirmed  byyfar,  14^1^  Hen.  S  e.  c,  penned 
in  very  flrong  and  negixtive  wnrds.  .Ns  to  the  teflimonials 
grafted  by  the  Univerfities  on  a  pcrl'on*s  taking  the  Doc- 
tor's drgrce,  tbe/e  may  have  the  nature  of  a  recom* 

nendationt 


sitnd»tioi),  and  give  a  man  a  lair  itputaiioti,  but  C6r)>f 
Du  right  ;  conk-i^ocntijrthcffeflaiutck  which  havecon^rui- 
ctl  the  privilegM  of  \lit  Umvt rfitici  would  revive  or  con- 
firtB  noihinf;  but  the  rcpuuiion  thai  this  tctiiiDoni&l 
might  give  iucli  griduaica.  And  as  to  ihe  Uft  cizufe  of 
this  lUtuie,  thii  none  fhall  praitifc  in  the  country  uitii- 
out  licence  ironi  the  I'reudeur  and  three  Elc^lsj  unlcf* 
he  be  a  frraduat^  uf  one  of  the  Univerfitics  all  the 
inference  from  that  would  be,  chat  podibly  two  licences 
may  be  necelfiry  where  a  pcrfon  is  not  a  graduate.  In 
the  cM'e  of  Dr.  Lr-vcf,  Lord  Ch.  J.  Helt  did  not  think 
this  qucfiion  iVLriJi  bi-ii>g  found  fpccially.  The  C.iIIcf^c 
of  i'hyhc.i'-ns,  ^ai;i:u:  iloubt,  arc  more  coir.p 'tcr.i  iuti^cs 
of  the  qdjii(i;.a;iot.%  nf  a  Phyi'ician  than  the  Uiiiverriue^ ; 
inj  there  miy  b:  many  realoni  for  taking  pitrttcular  care 
01  thol'c  who praitiicphyfic in  ttf-T^/off,  loMiJ.  J55i  354. 
Seefurlhrr^  \b  Fia  /.it .  X\\\z  Ph\fidam. 
PICAKDS,  h  lort  of  boats,  of  lifteen  tons  or  upwards, 
ttfed  on  the  river  Se-Vi-rm,  meniioncd  in  an  ancient  JIttt. 
34  35  //■  S  €.  3.  Alio  a  fi(her-boai»  mentioned  in 
^at.  1 J  £i:K  c.  n. 

PICCAGK,  ^icagium,  from  the  Ft. /tifutr,  i.  e,  rf- 
foitre.^  A  conlldctation,  paid  for  the  breaking  up 
ground  to  fct  up  booths*  lUIl?,  or  Handings,  in  tair^;  F'^X" 
abt::  to  the  J^rd  oi  the  foil. 

PICLE,  fUUllum.]  A  fmall  parcel  of  land  inclofcd 
with  a  hcd^'c  ;  a  tittle  ctofe :  this  word  feciDs  to  come 
from  the  Jiultun  pUcii'lot  i<  c.  parvui ;  andinfome  parts 
of  En^laaJ  it  is  called  Pighttl. 

Plk-POWDli.R  CUUkT  ;  Curia  prMi  pulverizait, 
from  the  French  pUd,  pet,  and  peuiir<ux,  puli.'r.rnifHtus.'] 
A  Court  held  hora  is  herem)  in  lain,  tn  aclminifter 
jullice  to  buyers  and  lcllfr>,  and  for  rcdrefs  of  diforders 
committed  In  them,  bee  Court  oi  Pi€  p9^dtrsi  and  7  ym. 

Slerttt  dt 'Vtrber.  Jsgmf.f  verbo  Pts.puli-erejutt  fays, 
the  word  fignihcs  a  va^abimd  ;  cipecially  a  pedlar,  who 
Ijath  no  dwelling,  therefore  mull  have  jutlicc  funimarily 
adminidered  to  him,  n/tz,  Miihin  three  ebbings  and  three 
Sowings  of  the  fca.  Brailen.  l.b.  ^.  treii  t .  t.  6.  itua.  6, 
callclli  \x.jtijiitiiim  pfpoiidreiti  Of  ilii*.  Court,  read  the 
Jht.  17  £V.  4.  2  :  4  Jnjl.  272  :  and  Cnmp.  Jur.  zzi. 
l'his>  among  our  old  SaxotUt  w.(«  called  ctapung  gemett 
\.  c.  a  court  of  mcrchanditc,  or  han  Hin^  matters  of  buy- 
ing and  fcllirg.  It  is  mentioned  in  Do:ier  and  Siudtut, 
t.  5.  which  fav!*  it  is  a  court  incident  to  fairt  and  mark, 
eu,  to  be  held  cnlj  during  the  time  that  the  fairs  are 
kcp:.  Co-Will. 

The  fair  St.GiUi,  held  on  the  fa'dl  of  that  name, 
near  the  city  of  fl'mdejiift  by  virtue  of  letters  patent  of 
K.  £«/w.  tV.  haih  a  court  of  Pit'povjdtr  o\  zteanfundtnt 
jHri/JiSltKi  ;  thc  Judges  whereof  are  called  Jujlitu  tf  tkt 
Puvilica,  and  have  their  power  from  thc  Btihop  of  ///a- 
fbtfltr,  Sec  title  'JujUcci  tf  tht  Pavilion. 

PIER,  Fr.  /*«m,faxuin;  from  the  materials  of  which 
it  is  compofrd  ]  A  /ortrcfs  made  againft  the  force  of  the 
fea  or  great  rivers,  for  thc  better  Tciurity  of  ihips  that 
lie  at  harbour  in  any  haven.  See  title  UMicttrt.  Pierage 
is  tlic  duty  tor  maintaining  fach  Piers  and  harbours. 

PIES,  FrtTtt  pin.  Were  a  fort  of  monks  ;  fo  called 
becaufe  they  wore  iliuJi  and  i\^ffiu  garments,  like  mag- 
fiti.  They  arc  mcmiuucd  hy  IVai/tngbam,  p.  124. 
PIETANilXt  lev 
PIKTANTIARIUS;    }  Sec /'rr^w.Y. 


PIGKONS.  Every  pcrfon  who  nulllhootat.  i;7/,  or 
dtjht\  a  Pigeon*  may  be  cofomitied  to  the  common  gaol 
fur  ttirec  months,  by  ttvo  or  more  jutlicei  of  the  pe>ce,or 
he  fhall  pay  20:.  to  the  poor  of  the  panih.  Sitit.  i  Jat.  1 . 
(.  27.  By  JIat.  2  Cw.  3.  f.  iy,  any  pcrlon  who  lhall 
willoily  Ihoot  at,  or  deftroy  ury  houlc-dovri  or  Pigeons 
belonging  to  other  perfoos,  (bail  fcrfuit  on  convi^iott  20/. 
to  thi"  profccutor  ;  a.id  if  not  forthwith  paid,  theuB'endcr 
may  be  committed  and  kept  to  hard  labour  for  any  time  not 
exceeding  three  months,  nor  left  than  one  nnintli,  unlefs 
the  (or:etture  be  fooncr  paid  :  the  owners  of  dove-oiles 
or  other  places  built  for  the  prcfcrvation  or  breeding  of 
Pigeonf,  and  tho:V  appoinied  by  thc^ii,  excepted.  Of- 
fender \\  liable  only  :o  one  conviction  for  fame  oft'cnce  ; 
and  profecutions  crc  to  be  commenced  and  carried  on 
with  cft'cil,  within  two  months  after  thc  ollVncc ;  and 
where  pcrfons  fuitcr  imprtfjnnienr,  they  are  not  liable 
aftciwajJj  to  pay  thc  penalty. — To  deal  wild  f'igconsina 
Pigcon-boufe.  ihut  up  fo  that  tlx-  owner  may  take  them, 
U/eleiy.   t  J/awi.  P.  C.  c.  33.  ■.  36.  * 

Pi r. EON-HOL- s A  place  for  fafe  keeping  Pigeons, 
A  lord  of  a  manor  may  build  a  Pigeon-huute  or  Dove- 
cote upon  his  laud,  parcel  of  the  manor ;  but  a  tenant  of 
thc  manor  cannot,  without  the  lord'»  licence.  3  ScH.  248. 
Formerly  none  but  thc  lord  of  thc  manor,  or  thc  parfon, 
might  crrt\  a  i*igeon-houfe  ;  tnnugfi  it  has  been  fincc 
held,  that  any  /t/chfdtr  may  build  a  Pigcon-houfc  on 
hisown  gronnd.  5  Jitp  10^:  Cre  £./>;.  548  :  Cro,yfic, 
387,  440  ;  A  perion  may  have  a  Pigcon*houfe,  or  Dove- 
cote, by  prefcfiption.  ice  title  Nstian<e  I. 

PILA,  That  fide  of  maifj  whicu  was  called  ////,  be- 
cauf-  it  was  ihc  fide  011  which  there  was  an  imprcflioii  of 
a  church  built  on  /;.V/  —He  who  brings  an  appeal  of 
robbery  againfl  another,  mull  llicw  tlie  certain  quantity, 
quality,  .price,  wetgtti,  ^r.  •vtiUnm  pilutn,  where 
piium  fignilics  fguftanm&ntttf   Fifta,  lib  i.e.  39 

PlLET  lUo,  A  cieotly  ofcd  for  an  arrow,  which 
had  a  round  knob,  a  little  above  thr  head,  to  hinder  it 
from  going  far  into  a  mark  ;  <>om  t  ic  Lat  pilot  which 
fignitici  ticrcrally  any  round  thing  iike  a  ball.  -  — —Ft 
qttcd/orejiatii  noH  fe>tat'Hnl  faginut  liiriia.'as,  Jed  j^WeXot. 
Cbori.  y\  H  J.  Perion^  might  (hoot  without  t^ie  bounds 
of  a  farfjl  with  (harp  or  pointed  airows ;  but  uithin  the 
forett>  for  thc  prefcrvation  of  thc  deer,  they  were  to  fhoot 
only  v-ith  bluitrs,  b*)If*,  or  piles ;  ami /ag.tia  f  iltiav»t% 
opnofrd  to  lagitta  iarbaia;  as  hlnatsKO Jharps^  in  rapiers. 
Ma:.  Paris 

PiLECb  SCPPORTATIONIS,  Acap  of  maine- 
nancc.  Pope  'Jmhut  fent  (iich  a  cap,  with  a  fword,  to  Htn^ 
Vill.  laM  I  ji4-  Hilling.  817.  Metttion  of  foch  a  cap  is 
made  by  Hfvedtftt  (>y6t  at  ihecoronuxn  of  R:<l-ard 
thc  FirJl  Co-v;tU. 

PILLORY,  eetliJJrigiumy  eoHiim firingr/tr ;  piVeria  from 
the  ^t.ptlkiirt  i-  c-  drpttulaitr  ;  or  derived  from  thc 
Greek  ili;?^,  Jani:ct  a  doof,  becaufe  ore  Handing  on  the 
pillory,  puts  his  Iwad,  as  it  were,  through  a  door,  and 
0,i«.  ,  vidrp.]  An  engine  made  of  wjod,  to  pimifh  offend- 
ers, by  cxpofing  them  to  public  view,  ard  rendering  them 
infamous.  By  the  Jlatitte  of  the  PilUrr,  51//.  %  fiai.  6,  it  is 
app«.inied  fbrbakeri,  forcft^Ilers.  and  (.^cfc  who  nfc  falfe 
wcigliii,  perjury,  forgery,  ll/r.  3/^^.219.  lArdsofleeis 
arc  to  hafc  a  Pill  ry  and  tumbrel,  or  it  will  be  caofc  of 
fcrfeirure  of  the  Icet ;  and  a  viil  may  be  bound  by  prc- 
fcijpiiontoprovidcaPinory,^^*-.  2  IW^k.  P.Cc.w.  %  c. 

PILOT, 


PILOT. 


PIRATES, 


TiLOT,  He  who  hath  ihc  government  of  a  (hip,  un- 
der the  miller.  By  Jiat.  j  Gca.  i.e.  13,  Pilots  of  Ihips, 
'taking  on  them  to  condoft  .iny  fliip  from  Dovtr^  &c. 
to  any  plice  up  the  river  T^a^ti,  arc  firll  to  be  cx- 
amin:d  and  approved  by  the  mailer  and  ward.-ns  of  the 
focicty  of  Trinity  Hw/c,  S<z*  Of  fliall  forfeit  10/,  for  the 
firll  uiTcncc,  aoA  for  the  fecond,  and  ^o/.  for  every  other 
offence ;  one  moiety  to  the  informer,  the  other  to  the 
milter  and  wardens  :  but  any  mailer  or  mate  of  a  fhip 
may  pilot  hij  own  vefiel  up  the  river;  and  if  any  fhip  be 
loll  through  the  negligence  of  any  Pilot,  he  lhall  be  for 
ever  after  difabled  to  a£l  as  a  Pilot.  As  to  the  contlruc- 
tijn  of  thii  tUiute.  fee  S:ra,  z.\Cf.  The  Lsr/i  WarJen  e/ 
thi  CiiiVJi  Pani  may  make  rules  for  government  of  Pilots, 
and  order  a  fulKcieat  number  to  ply  at  fca  to  condiidl 
Ihip*  up  the  Thamst  :  Jim,  7  Geo.  1.  JIai.  i.  c.  21. — No 
pcrfon  n..ill  ad  ai  a  PAot  on  the  Thamti^  kz.  (except  in 
collier  fhips),  without  licence  from  the  matter  and  uard* 
em  of  Tr:r.$i}  flouji  at  Di^jfsrJ,  on  pain  of  forfeiting 
3o/.  And  P(ht4  are  to  be  lubj^cl  to  the  government  of 
that  corporation ;  and  pay  ancient  dues,  not  exceeding  u. 
in  the  pound  out  of  tbclr  wages,  for  the  ufc  of  the  poor 
ihcr^'of.  ^..1.'.  ;  Ct3.  I.  .-.  20. 

By  the  ancietit  Uws  of  Fr^tice,  no  pcrfon  was  to  be  re- 
ceived as  a  I'l/ci',  till  be  had  made  feveral  voyages,  and 
piiTcd  a  Arid  examination  ;  and  after  that,  on  his  return 
J'rLim  long  voyages,  he  was  to  lodge  3  copy  of  his  journal 
in  the  MnrrnUy  ;  and  if  a  occafioned  the  lofs  of  a 
fhip,  he  ivns  10  pay  100  livrcs  fine,  and  be  for  ever  de- 
prived of  the  evcrcifc  of  pihfa^t ;  and  if  he  did  it  dc- 
fjgncdly,  be  punilhcd  with  death.  Lfx  Macat.  70,  71. 

The  Uvji  ff  OUrcH  ordain.  That  if  any  Pilot  dcngn- 
cdly  mifguidc  a  lhip>  that  it  may  be  call  aw.iy,  he  fbalt 
be  put  to  a  rigorous  death,  and  hung  in  chains:  And  if 
the  brd  of  the  pi  ice  where  a  Ih'p  be  thus  loft,  abet  fuch 
vilta-os,  in  order  to  have  a  Hiiro  in  the  wreck,  be  fluU  be 
appreheRd.:d,  anJ  a'l  h's  goods  Ibrfcitcd  for  ihc  fatisfac* 
ticii  of  t!ie  perfon^  fifiVrtng ;  and  his  p-rrfon  fhalt  be 
r.itlsned  to  a  [tiite  in  the  midil  of  his  o>vo  manfion,  which 
lijtng  fired  on  the  four  coiners,  th-j1I  be  burnt  to  the 
groond,  and  he  with  it.  /.<^.  01.  c.  ij.  It  hath  been 
liid  if  tlir  fnu't  of  a  Pilot  h.*  fo  noioM'^a*,  th^t  the  rt»tp'» 
crew  fee  an  ■  i.-ij  him  to  the 

hiichei  and  Common  L:iw 

drnicJ  this  K  :  nt  Pilot  is  fen- 

x:nCv-d  to  pafs  urice  under  tiu  bUji's  keclr  by  the  Uwt 
o(  Dftviark.  Lex  Miicit.  "^0. 

Mafters  of  ihips  (hall  n  -t  oblige  Pilois  "  i  '  -  'i 
ca^i^crous  pl.\ce*,  or  to  ftccr  councs  ag 
bat  if  there  bo  a  iKtTifrcncc  in  opinions  i  .  . 
n  fuch  caf;  be  governed  by  the  advice  tt!  mo.l  cx- 
p;ri  maiiner*.  /.W  I».*f  )rc  the  ihip  arrive*  9\  her  place 
or  beef,  whi'c  ihi  \\  under  the  charge  of  the  Pilot,  if  (be 
or  her  ^oods  perith,  or  be  Ipoilcd,  the  Pitoi  *hall  make 
good  the  fame  :  hut  alter  the  thip  is  bmaght  to  the  bar. 
bour,  then  t!ie  /r/.^/ris  to  uke  charge  of  her,  and  an- 
U';ra'l  damages,  cxccp:  that  of  the  ai)  of  God,  ^V. 
U-j  01  cap,  aj. 

In  charter-parties  of  a{rreij;htment,  the  maflergcne- 
rjUy  covenants  to  find  a  Pilot,  and  the  merchant  to  pay 
him  :  And  in  cr.ft*  the  fa  p  fliiH  milcirry  through  the  in- 
fajficiency  or  the  Pilot,  the  mrnrliani  m*y  charge  either 
{^le  mailer  or  the  Pilot;  ai.d  if  be  chirgcs  the  mailer, 
fuch  mailer  moll  have  his  remedy  agaiall  the  Pilot.  Ltx 
hUnai.  70 ;  Sec  Li^tr^aKUgs  :  3  GV».  1.  c,  13. 


PIMP-TENURE  Willielmuj    Hoppeftior  /^f 

dimidiam  mrgaiam  ttrr^e  in  Roclchamptoa  Demtne  Rfgt, 
perfir^itiumcajto^itndi/tx  dtmiftUai^fiil.  merttristj  ujun 
Demini  Rfgn.  12  Ed,  1.  v/s.  by  Pim^'Tcniure,  UIouDt'a 
'1  en.  39. 

PINtNDEN:  Ste  Sharnhum. 

PINNAS  DIDERE,  or.  Ad  f  innas  h,htrt.  The  old 
cuflom  of  drinking  brought  in  by  the  Dana,  was  to  fix  a 
pin  in  the  fjde  of  the  vvaflal  boul,  and  to  drink  exa^ly 
to  the  pin  ;  as  ro*  ii  prattiicd  in  a  fealcJ  gtals,  iifr. 
This  kind  of  drunkcnncls  was  forbid  the  clergy,  in  the 
council  at  Aff^y?/!,  oem  1102.  Co^tlL 

PIPE,  i*//*!.]  A  roll  in  the  Exchequer,  otherwiftf 
called  Tb«  Grent  RelJ,  anno  37  £.  3.  c.  4.  See  C/eri  ef 
ltx  Pift,  A  Pipe  of  wire  ts  a  roeafare,  containing  t*o 
hoglheads,  or  half  a  ton,  that  is  one  hui>drcd  and  twenty* 
itx  gallons  ;  mentioned  in 1  R.  3.  c.  13. 

Piquant,  a  fnach  word  for  Uurp,  made  ufe  of 
to  cxprefs  malice  or  rancour  agaicU  any  one.  Lava 
fr.  Did, 

PIRATES,  Pirattf.l  Common  fea  roven,  withoot 
any  fixed  place  of  rcHdence.  who  acknowledge  nofove- 
reign  and  r.oUw.and  fapporithemftlves  by  pi  lagc  and  de- 
predations at  iVa:  but  there  arc  inllances  u  herein  the  word 
/irara  has  been  formerly  taken  for  a  fea  captain.  Sjfrlm. 

The  offence  of  Pi  sac  v.  by  Corr.mon  Law.  confilti  in 
committing  thofe  a^s  of  robbery  and  depredation  upon 
the  high  fe«},  v\hich,  it' committed  on  land,  would  have 
amounted  to  felony  there.  1  Hwwk.  P.  C.  c.  37.  ^  10. 

iJut  by  lUt'ite,  iomc  other  ofl'ences  are  made  Piracy 
alfo.  Tnux  ihc/at.  11^12  fP".  3.  c.  7.  (made  perpe- 
tual by  Jrat  6  C/3.  1.  c.  19,)  cna^.s  That  all  Piracies, 
committed  on  the  fea,  or  in  anv  haven,  i^e.  where  the 
Admtr.-il  hath  juritdii^tion,  may  be  tried  at  fea,  or  on  the 
land,  in  any  of  his  Majelty's  iHands,  l^<.  abroad,  ap< 
pointed  for  that  porpofc,  by  conmiiOion  under  the  Great 
Sea!,  or  feal  of  ihe  Admiralty,  directed  to  fuch  commif- 
fioners  as  the  King  fhalt  think  fit ;  uho  may  commit  the 
ofFenders,  and  call  a  Couitof  Admiralty,  confiiling  of /c' 
wn  frrfins  at  Ufiji^  or,  forwant  of  leven.  any  three  of  the 
commilliontt}  may  call  others  ;  and  the  porfons  fo  af- 
fembled  may  proceed  a^araiag  to  :h  itar/e  rf  tin  AJmi- 
raity,  pafs  fentrnce  of  death,  ;tnd  order  executicrt,  tfe, 
'\tid  commifiionf  for  trial  ol  f  fi'cnces  uithin  the  Cmgi/t 
r*r//,fhall  be  dircAed  to  the  Warden  of  the  Cjujh^  Pmts, 
and  the  trial  to  be  by  the  inhabitants  cf  the  poft«.  And 
if  any  natoral  hern  S'ibjcft>,  or  dcniz-r*,  (hi'I  ommit 
■'■  ■       Majcny'.*  S  .  i::;dfr 

■r,  from  any  I  ht-y 
■   -  .  .    ,  .   ;  ;  if  any  inr.;U  .   ■  ^  ici- 

mcn  give  up  me  fnip  to  l^iratei,  or  conuiiu-  to  yie  d  up, 
or  run  awavuith  ar»y  fhip;  or  anv  fesfnan  l.iv  violent 
hands  on  his  commander,  or  <  ■       :  h  ilic 

Ihip,  he  fh.iU  beadjudgcd  a  Pir ...  \  ; 

alio,  if  apy  pcrfini  diicover  a  c  ■  ■  ' 

away  with  a  lliip,  he  fhall  be  cntKk-d  ^  rcHjM  uf  10/. 
for  every  vcffel  of  too  tons  and  15/-  if  .-ilwc  :  ard  ?ll 
pcrfons  who  in  fonh  any  Pirate,  or  be  alfiHing  to  thofe 
committing  Piracy,  or  that  conceal  fuch  Pirater,  or  re- 
ceive any  vtflrlor  goods  piraticaHv  taicn,  ?  •'\  h.'  deem- 
ed acce^'ary  to  the  Pifacy,  ar  i  ,>,nd 
thcy?fl;.  ^C(o  I.e.  ii,expri'  ipal 

from  the  benefit  of  clergy  ;  at.-:   .:.J?ri 

,  under  Jtat.  w  i3  t  a  ^f.  3,  may  be  iiicd  and  judged  ac- 
cording to  the  form  of  Jot.  28  //.  8. 

By 


PIRATES. 

^yfiat.t  Gt9.  I.  c.  24,  (made  perpetaaroy^ti/.  2  Geo', 
2,  (.  28,)  the  trading  with  known  Pirates,  or  fumifhing 
them  with  lloresor  ammunition,  or  fitting  out  any  vcflicl 
for  that  purpofe.  or  in  anywife  confuUing,  combining, 
confederaiing,  or  corrcfponding  witli  them,  or  the  for- 
cibly boarding  any  merchant  veird,  though  without  fciz- 
ing  or  carrying  her  off,  and  dellroying  or  throwing  over- 
board any  of  the  goods,  fhall  be  deemed  Piracy ;  triable 
according  to thcy?<if/.  28 //. 8.  f.  15 :  wij  iiW.  y  c.  7. 
and  fuch  acceOaries  to  Piracy  as  are  defcribed  by  the 
fat.  lit''  iiiy,it  arc  declared  to  be  principal  Pirate! ; 
and  all  Pirates,  convi£led  by  virtue  of  this  aft,  are  made 
felons  without  benefit  of  clergy. — Ships  fined  out  with 
a  defign  to  trade  with  Pirates,  and  the  goods  therein,  (hall 
be  forfeited.— By   feveral  llatutes  Tand  fee  ftat.  22 

zi  C.z.  c.  1 1,  and  this  Difl.  tit.  Siamitty)  to  encou- 
rage the  defence  of  merchant  vcneU  againft  Pirates,  the 
commanders  and  fcamen  wounded,  and  the  widows  of 
fuchfeamcn  as  are  flain  in  any  piratical  engagmcnt,  (hall 
be  entitled  to  a  bounty,  to  be  divided  among  them,  not 
exceeding  two  per  cmt.  or  one  fiftieth  part  of  the  value 
of  the  cargo  on  board ;  and  fuch  wounded  feamen  fhall  be 
entitled  to  the  pcnfion  of  Greeinvich  Hofpital,  which  no 
Other  fcamen  arc,  except  fuch  as  have  ferved  in  a  (hip  of 
war.  And  if  the  commander,  officers,  or  mariners  lhall 
behave  cowardly,  by  not  defending  the  (hip,  if  (he  carries 
guns  or  arms;  or  ftiall  difcourage  the  other  officers  or 
mariners  from  fighting,  fo  that  the  (hip  falls  into  the 
hind«  of  Pirates ;  fuch  commander,  officer,  or  mariner 
Jhall  forfeit  all  his  wages,  and  fuffer  (ix  months'  impri- 
fonmcnt. 

By  Jiaf,  \%Geo,  2,  c.  30,  any  nalural-bom  Subjeflor 
denizen,  who,  during  any  war,  (hall  commit  hoftilities 
on  the  fca  agalnft  any  of  his  Majerty's  Subjeils,  by  colour 
of  any  commifTion  from  the  enemy,  or  adhere,  or  give 
aid  to  the  enemy  upon  the  fea,  may  be  tried  as  a  Pirate, 
in  the  Court  of  ^timiralij,  on  (hip-board  or  on  land,  and 
being  conviftcd  thall  fuffer  death,  is'c-  as  other  Pirates, 
^r.  But  pcrfons,  convicted  on  this  a£t,  fhall  not  be  tried 
for  the  fame  crime  as  for  High  Treafon  ;  but,  if  not  tried 
on  this  aft,  maybe  tried  for  High  Treafon  on  the  /lat.  28 
//.  8.  c.  15.— The  adherence  to  the  King's  enemies  was 
thought  to  make  the  offence  High  Treafon;  this  (latute 
was  made  therefore  to  remove  the  doubt.  Vide  SraunJ/. 
P,  C.  10:  3  112  :  2  Ilale't  Hijf.  P.C.  369,  370  : 
1  Htnvii.  P.  C.  r.  37.  5  21. 

The  crime  of  PIRACV>or  robbery  and  depredation 
upon  the  High  Smas,  is  an  offence  ngainft  the  univerfal 
hw  of  fociety  ;  a  Pirate  being,  according  to  Csit,  hefiu 
humani gentris,  3  1hj\.\\^,  As  therefore  he  haih  re- 
nounced all  the  benefits  of  fociety  and  government,  and 
has  reduced  himfelf  afrefh  to  the  favage  date  of  nature, 
by  declaring  war  againll  all  mankind,  all  mankind  mud 
declare  war  agalnft  him  :  fo  that  every  community  hath 
a  right,  by  the  rule  of  fclf  defence,  to  iuflift  that  punifh- 
ment  upon  him,  which  every  individual  would  in  a  (late 
of  nature  have  been  otherwifc  entitled  to  do  for  any  in- 
vafidtTof  his  perfon  or  perfonal  property.    4  Cs,mm.'j\, 

Pirates  are  enemies  to  all  :  they  arc  denied  fuocour  by 
the  law  of  nations  ;  and  by  the  Civil  Law,  a  ranfom  pro* 
miferl  to  a  Pirate,  if  not  complied  with,  creates  no  wrong ; 
for  the  law  of  arms  is  not  communicated  to  fuch  ;  neither 
are  they  capable  of  enjoying  that  privilege,  which  hwful 
enemies  are  entitled  to  in  the  caption  of  another.  l><x 
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PIRATES. 

hftrcat.  1B3.  If  a  Pirate  enters  a  port  or  hsTes,  siid  af- 

faulii  and  robs  a  merchant  fliip  at  anchor  there ;  this  is 
not  Piracy,  beciufe  fr  ii  not  done  upon  the  High  Stai 
bat  //  /;  a  rchherj  at  the  Ccifsmo-t  La^M,  the  aft  being  injra 
(CTpus  (emitettui :  and  if  the  crime  be  committed  either 
J'upir  ahum  mare,  or  in  great  rivers  within  the  realm, 
which  are  looked  upon  as  common  highways,  tbtn'w  xs, 
Piracy.  Mary^O. 

It  has  been  held,  that  Piracy,  being  an  offence  by  the 
Civil  Law  only,  (hall  not  be  included  in  a  (latute  fpeaking 
I  pcicralty  of  felonies,  as  to  benefit  of  tiergy,  ijfi.  which 
fhall  be  conftrucd  only  of  thofe  felonies  which  arc  fuch 
by  our  law  ;  as  thofc  Piracies  are  which  are  committed 
in  a  port  or  creek,  »-ithin  the  body  of  a  county.  2  Wan.*. 
AC.  f.  33.  j  41.  See  title  C/rr^.  B{f:ef.:'i)f\ 

If  a  (hip  be  riding  at  anchor  at /ta,  and  the  mariners 
part  in  their  (hip-boat,  and  the  red  on  (hore,  fo  that  none 
are  left  in  the  flup  ;  and  a  Pirate  attack  her,  and  com- 
mits a  robbery,  it  is  Piracy.  i^Ed.  3.  And  where  a 
Pirate  aflaults  a  (hip,  and  only  t.ikes  away  Tome  of  the 
men,  io  order  10  fell  them  for  (hvcs ;  this  is  Piracy  : 
And  if  a  Pirate  make  an  attack  on  a  (liip,  and  the  maf^cr, 
for  the  redemption,  is  compelled  to  give  his  oath  to  pay 
a  certain  fum  of  money,  though  there  be  no  tsking.  the 
fame  is  Piracy  by  the  Marine  Law ;  but,  by  the  Common 
Law,  there  muft  be  an  aiiual  taking,  as  in  cafe  of  robbery 
on  the  highway.  Lfx  Mereat.  ibj.  But  the  taking  by 
a  fhip  at  fea,  in  great  ncce(rity,  oi\ifluals,  cables,  ropes, 
out  of  another  Ihip,  is  no  Piracy  ;  if  that  othtr  flip 
can  /part  thtm,  and  paying  or  giving  lecurity  therefore. 
Uid,  183. 

A  Pirate  takes  goods  upon  the  fca,  and  fells  them,  the 
property  is  not  altered,  no  more  than  if  a  thief  on  land 
had  (lolenand  fold  them.  Seey?tf/.  27  Ei.  3./.  2,  cap,  13  : 
Godb.  195.  Yet,  by  the  laws  of  England,  if  a  man 
commit  Piracy  upon  the  Subjeftsof  any  other  Prince,  (at 
enmity  with  Eng/andt)  and  brings  the  goods  into  England 
and  fells  them  in  a  rnar it t- overt ,  the  fame  Ihal!  be  bind- 
ing, and  the  owners  be  concluded.    Hsh.  79. 

Vs'hcn  goods  arc  taken  by  a  pirate,  and  afterwards  the 
Pirate,  making  an  attack  upon  another  (hip,  is  conquered 
and  taken  by  die  other,  by  the  Law  Marine  the  Admiral 
may  make  retHiution  of  the  goods  to  the  owners,  if  they 
are  Fellow -fubjefts  of  the  captors,  or  belong  to  any  Siate 
in  amity  with  hii  Sovereign,  on  paying  the  colts  and 
charges,  and  making  the  captor  an  equitable  contldcra- 
tion  for  bis  fervice.  Lex  Mirtat.  1S4.  If  a  Pirate  at 
fca  afTault  a  (hip,  and  in  the  engagement  kills  a  perfon  ia 
the  other  (hip,  by  the  Common  Law,  all  the  pcrfons  on 
board  the  pirate  fhip  are  iprincipal^  in  the  murder,  al- 
though none  enter  the  other  (1i;p  ;  but,  by  the  Marine 
Law,  they  who  give  the  wound  only  (hall  be  principals, 
and  the  red  acccfTarici.  if  the  panics  can  be  known. 
Till/.  135.  It  has  been  holden,  thai  there  cannot  be  an 
acccfTary  in  Piracy  ;  but  if  it  happens,  thai  there  is  an  ac- 
ceflary  upon  the  fea,  fuch  acceflary  may  be  puntfhcd  by 
the  Civil  Law  before  the  Lord  Admiral :  And  it  was 
made  a  doubt,  whrthi  r  an  acccfTary  at  land  to  a  felony 
at  fea,  w.is  triable  by  the  Admiral,  within  the  purview  of 
fat.  2$  II, B.C.  15.  Though  this  is  fettled  by^o/.  iz 
/T".  3 .  f ,  7  ;  which  provides  that  accefTaries  to  Piracy,  be- 
fore or  after,  fhall  be  inquired  of,  tried,  and  adjudged 
according  to  the  faiddatute.  z  Hav/i,  P,C,  c.  15.  §46. 
Sec  paf, 
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In  cafe  the  Subje£lj  of  %  Prince,  in  enmitjt  with  the 
crown  of  Ett^hM^t  CLtcr  thcmfelvcs  failors  on  bo&rd  an 
£.t^I^}h  Pir»lc,  and  a  robbery  is  committed  by  them, 
wlio  arc  afterwards  taken ;  it  is  fctooy  in  tJie  Etpijl, 
but  not  in  ihe  llran^ers  :  but  in  aijcitnt  tiniei  it  was  pe- 
tit trcaCon  in  the  Ea^hjh^  and  felony  in  the  flrang^rs : 
And  ii'any  EngUjhman  commiti  Piracy  upon  the  SubjefU 
of  nny  Prince  or  State  in  amity  with  EnglityJ,  they  are 
within  the  ftatuic  28  H.  8.  c.  15.  If  the  bubjcv'h  of  any 
nation  or  kingdom,  In  amity  wUb  E^^lanJ,  lhall  commit  a 
Piracy  on  ihc  ftiips  or  goods  of  the  EngUjh,  the  fame  is 
fcIony»  and  punithable  by  this  llatute  :  and  Piracy  com- 
mitted by  the  SubjeAs  of  fraitcf»  or  any  other  country 
in  frunjjhip  with  us,  upon  the  Bririjh  Seas,  is  properly 
punilhable  by  the  Crown  of  En^lanJ  only,  Lix  MiTiai. 
1^6.  1R7  :  I  lUick.  P,  C.  c.  37.  ^  I  in  ff. 

A  Piracy  is  attempted  on  the  ocean,  if  the  Pirates  are 
over-come,  the  takers  may  immediately  infli£l  a  puiiilh* 
moot  by  banging  them  up  at  the  matn-yard  end  ;  though 
this  is  uTiderlXood  "whin  nc  le^al  juJ^meat  rtay  he  chtitin:ti\ 
hence  if  a  Ihip,  on  a  voyage  to  any  part  of  Jmtricttt  or  the 
FlantJiiors  there,  on  a  difcaver y  of  thofe  parts,  is  at- 
tacked by  a  Pirate,  but  in  the  attempt  the  Pirate  Is  over- 
conies  the  Pirates  may  be  forthwith  executed,  without 
any  folema'ty  of  condemnation,  by  the  Marine  Law. 
Lex  Mireat.  184. 

By  the  ancient  Common  Law,  Piracy,  if  committed  by 
aSubJefl,  was  held  to  be  a  fpccies  of  treafon,  being  con- 
trary to  his  natural  allegiance  ;  and,  by  an  alien,  to  be 
felony  only:  but  now,  fince  the  ftatute  of  treafons,  25 
EJ.  3.  e.  2,  it  ii  held  to  be  only  felony  in  a  Subjeit. 
J  Infi.  113.  See  ante. 

Formerly  this  crime  was  only  cogniublt  by  the  Admi- 
ralty Courts,  which  proceed  by  the  rules  of  the,Ctvil  Law. 
But,  it  being  inconftftent  with  the  liberties  of  the  nation, 
that  any  man's  life  (hould  be  taken  away,  unlefi  by  the 
judgment  of  his  Peers,  or  the  Commun  Law  of  the  land, 
the  lUvute  aS  Hti:.  8.  r.  15,  ellablifheda  new  jurifdiclion 
for  this  purpofe  ;  which  proceeds  according  to  thecourfe 
cf  the  Common  Law.    4  Comm.  71. 

By  this  Jiat.  28  Htn.  8.  e.  15.  all  felonies,  robberies, 
and  murders  committed  by  Pirates,  fhall  be  inquired  of, 
heard  and  determined  in  any  county  of  England,  by  the 
%j[Z^*s  cemmi^oti  of  oyer  anJ  itminir,  as  tj  the  offtmti  hid 
i>:en  cemrTziiteJ  en  land;  and  fuch  commilBon  lhall  be  di- 
lefled  to  the  Lord  Admiral,  and  other  perfons^  as  (hal!  be 
named  by  the  Lord  Chancellor,  ivho  Jhall  determine  fu<b 
»^e!s<eit  a/itr  the  ecmmen  fovr/e  of  the  !a\vt  cf  the  kuigaom, 
uftd  for  fehniti  and  rohherics^  X^c.  and  award  judgment 
and  execution  as  againfl  felons  for  any  felony  done  on 
the  land ;  and  the  offenders  (hall  fud'er  death,  lofs  of 
lands  and  gocds,  as  if  thry  had  been  attainted  of  fuch 
oScncc  committed  on  Und,  k£e. 

The  Commifliorers  under  the  above  afl  are  the  Ad- 
Diiral  or  bis  Deputy,  and  three  or  four  morei  among 
whom  two  Ccmmon-Law  Judges  are  oTually  appointed : 
the  indiAment  bring  firll  found  by  a  grand  jury  of  12 
men,  and  afterwards  tried  by  a  petty  jury  :  the  Judge 
of  the  Admiralty  preAding;»  See  4  Cemm,  e.  ip.  f.  268. 
and  title  Hgrnicidt  IlL  3. 

No  attainder  for  this  offVnce  corrupts  the  blood,  the 
ftatutc  mentioning  or'y  that  the  offender  lhall  fuffer 
death,  lofs  of  lands  i^e.  as  if  he  weic  nttaintcd  of  a  fe- 
lony at  Commoiv  Law  i  but  fays  not,  that  the  blood  Ihill 


bo  corrupted.  3  hjl.  lis.  And  the  offen-lcr  ii  to^  '  - 
cried  on  the  tlatute,  to  forfeit  his  Ian  Is,  is'e,  which  a/c 
not  forfeited  by  the  Civil  Law,  1  Lil.Jhr. 

in  the  conllruc*ion  of  this  y/at.  18//.  8.  15,  tbe 
following  opinions  have  alfo  been  holden  : 

That  it  does  not  alter  the  nature  of  the  offence,  fo  as 
to  make  that,  which  was  before  a  felony  oiily  by  tlic 
Civil  Law,  now  become  a  felony  by  the  Common  Law  ; 
for  the  ojemc  maj}  jhll  he  alleged  at  done  upok  the 
SLi,  and  is  no  way  cognizable  by  the  Common  Law. 
but  only  ty  'virtue  of  this  Jimute\  which,  by  ordaining 
that  in  fomc  rcfpccls  it  lhall  have  the  like  trial  and  pu' 
niihment  as  arc  ufcd  for  felony  at  Common  Law,  ihait 
not  be  carried  fo  far  as  to  make  it  alfo  agree  with  it  in 
other  particulars  which  are  not  mentioned  ;  from  hence 
it  follows  that  this  o0encc  remains,  at  txftre,  of  a  fpecial 
nature,  and  thai  it  (hall  not  be  included  in  a  general 
pardonofall  felonies.  5.7^^.  iix:  2  ffafe'r  HiJ.  P.  C, 
270:  MaoTt  756:   Co.  Litt.  391  :   1  H^wi.  I*.  C% 

37.^6. 

From  ihc  fame  ground  it  follows,  that  no  perfon,  in 
refpedl  of  this  llatute,  be  cooQrued  to  be,  or  pjnifhcd  as 
acceHaries  to  Piracy  before  or  after,  as  they  might  hate 
been,  if  ic  had  been  made  felony'by  the  ftatutc ;  whereby 
all  thofe  would  incideniallv  have  betrn  acct^flaries  in  the 
like  cafes  in  which  they  would  have  been  accciTaries  to  3, 
felony  at  Common  Law  ;  therefore  accelTariesto  Piracy, 
being  neither  exprefsly  named  in  the  Hatute,  nor  by 
conltruflion  included,  remain  as  they  were  before,  and 
were  triable  by  the  Civil  Law,  if  their  offences  were 
committed  on  the  fea  ;  but  on  the  land,  bv  no  law,  un- 
til Jiat.  II  ^  12  /r,  3.  f.7:  faxjiat.  2  y£d  6.  f.24, 
which  provides  again  d  accelTaries  in  one  county  to  a  fe- 
lony in  another,  exieods  not  to  accefTaries  to  an  oHence 
commined  in  no  county,  but  on  the  fea;  but  by  JJat.  1 1 
1 2  ff^.  3.  c.  7,  they  are  triable  in  like  manner  as  tne  prin. 
cipals  arc  hy  jiat.  28  Hen.  8.  r .  15:  3  InJ}.  112:1  /fjwi, 
P.  C.  c.  37.  %  7.  [But  now,  as  has  be«*n  already  (tited. 
acceflaries  to  Piracy  are  made  priocipah,  by ^at.  8  Geo,  1 . 
e.  24.] 

It  has  been  refolved,  that  an  offender  Handing  mute 
on  an  arraignment,  by  force  of  this  Aatutc,  {hall  have 
Judgment  as  in  other  cafes  ;  for  the  words  of  the  lla- 
tute are,  that  a  commiflton  fhall  be  direAed,  Uc.  to 
hear  and  determine  fuch  offences  after  the  commOii 
courfc  of  the  laws  of  the  land.  3  In/i.  114  :  Dyer  241. 
//.  49.308.  73- 

It  hath  been  holden,  that  the  indiflrnent  for  this  of- 
fence muft  allege  the  fail  to  be  dore  at  fea,  and  rauil 
have  the  words  febnice  and  piratiei  j  and  that  no  or\ 
tcncc  is  punifhable  by  virtue  of  this  ail  as  Piracy,  which 
would  not  have  been  felony  if  done  on  the  land ;  coiifet- 
qucntly,  taking  an  enemy's  fhip,  by  an  enemy,  is  not 
within  the  lUtuic.  ^I'lft,  112:  \RoU.  Rep.  i-;^  ■.xUetwk, 
P.C.r.37. 

It  ts  agreed,  that  this  Ibtute  extends  not  to  cffenccs 
done  in  creeks  or  port^  within  the  body  of  a  coonty,  bc- 
caufethey  arc,  and  always  were,  cognizable  by  the  Conr- 
mon  Law.  Moor  7^6  :  l  RbU.  Rep.  175  :  1  Htnvk* 
P,  C.  c.  37. 

Piracies  on  the  fea  are  always  excepted  out  of  geoerat 
pardons. 

For  the  more  fpeedy  bringing  offi;ndL'r*  to  juftice,  a 
flatutc  was  paffed,  appointing  tjiat  a  feflioa  of  oyer  and 
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tfrmher  and  gaol-dclircry  for  the  trial  of  oHencea  com- 

mittcd  on  the  high  fras.  within  the  juritdi&ion  of  the  Ad- 
miralty, (hall  be  held  twice  in  every  year. 

PKates  GuoDi.  In  the  patfnl  to  ttie  Admiral, 
he  has  granied  him  l>ona  pirator"  :  the  proper  Cc-odt  *f 
Pirates  only  pafi  by  thisgcant ;  and  not  piratic.ll  goods. 
So  It  ii  of  a  grant  Urns  filsnuni ;  thf  grantee  (hall  not 
have  goodi  ftolen,  but  the  true  and  righitui  owner.  But 
the  King  (halt  have  piratical  goods,  ir  the  owner  be  not 
Jcnown.    10^1-/.  109:    £>jrr26y;  Jeok.  Cmf.  yz^. 

PISCARY,  Pi/cariat  yi:\  ^'rivilcgivm  pi/eantii.]  A 
right  or  liberty  oi  jijhtng  in  the  waters  of  another  perfon. 
See  title  Ftjhir.g.  Rtgh:  of. 

PISCEN  ARIUS,  is  ufed  in  records  for  a  Fiftimonger. 
Pat*  I  £.  3 .  part  3 .  m .  1  j . 

PIT*  a  hulc  wherein  the  Seen  ufed  to  drown  women 
thieve> ;  and  to  fay  condemned  to  the  pit,  is  as  when  wc 
fay  condemned  to  the  gallows.  Sif:te, 

PIT  and  GALLOWS;  See  FurcattFo^a. 

PITCHING-PENCE,  Money  (commonly  a  ptnn/) 
paid  for  pitching,  or  fetting  down  every  bag  of  corn,  or 
pack  of  goods,  in  a  fair  or  market. 

PITTANCE;  Fiei/iititi,  mcJimm  ]  A  little  repaft,or 
refefHon  of  filh  or  AeOi,  more  than  the  common  .illow- 
ancc  ;  and  TVy  Putanttr  was  ihc  officer  who  diftributed 
this  at  certain  appointed  feflivals.  Rui.  Chart,  ad  iUjpi' 
tal.  S.  Salvaier.  SanJit  EJmurtM,  iSc.  An.  1  Rfg.  *Jcban. 
p.  2;  Lib.  fiat.  Reel.  Stt.  Pauli  LonJ.  A  D.  izyS. 

PLACARD.  Fr.  p/aijuari,  Dutch //«fffl/r/.]  Hath 
feveral  (ignifications  :  in  France,  it  formerly  fignified  a 
table,  wherein  law?,  orders,  iJc.  were  written  and  hung 
Dp  :  in  HfiUaitJ,  an  ediA  or  proclamation  :  alfo  it  figni- 
fies  a  writing  of  fafe  condu^;  with  us  it  is  little  ufcvl, 
but  is  mentioned  as  a  licence  to  ufe  certain  games,  t^e. 
in  the  fiat,  i  ^  P.  U  M.  t.  9 ;  and  fee  fiat.  33  H.  U. 
(.  6. 

PLACE,  Wherea  fafl  was  committed,  is  to 

be  alleged  in  appeals  of  deaih,  indiftmentj,  iffc  And 
Plaet  is  confidcr:;b!c  in  pleadings,  in  fome  cafes :  where 
the  law  requires  a  thing  to  be  fct  down  in  a  certain  Phce, 
the  party  muH,  in  his  pleadings,  fay,  it  was  done  there. 
Cff.  Lit.  aSx.  When  one  thing  comes  in  the  Place  of 
another,  it  (halt  be  faid  to  be  of  the  Jume  nature  \  as 
in  cafe  of  an  exchange,  Ijc.  Sh<p.  Epit.  700.  See  Lacal; 
Pleading. 

PLACITA,  Pleas,  pleadings,  or  debates  and  trials 
at  hw,  Placita  is  a  word  often  mentiortt-d  in  our  hi/lories, 
and  law  boolcs;  at  ArM,  it  t'igni/ied  the  public  alTcmblies 
of  all  degrees  of  m^n  where  the  King  prefided,  and  they 
tifually  confulted  upon  the  great  affairs  of  the  kingdom  ; 
and  thcfe  were  called  gutcralia  Placita-,  braafc  gcnerafi/at 
uei  vcrjhrun  major unt  lam  ckriecrum  qiuun  latcoram  ihidem 
isn'..'enttbat :  this  was  the  cutlom  in  France,  as  well  as 
here,  as  we  are  told  by  Dtrtmiun,  in  hi*  Annah  cf  France, 
in  the  year  767.  Some  of  Our  hillonan«,  as  Stmee/t  tf 
Durham^  and  otheri,  who  wrote  above  3''.'0  years  after- 
wards, tell  us,  that  thofe  afTcmblics  wrre  held  in  the 
*pen fields',  and  that  the  Placita gentralia,  and  Curia  Regis, 
were  what  we  now  call  a  Parliament :  it  is  true,  the  lords* 
courts  were  fo  called,  i-vz.  Placita  geiseraha,  but  oftener 
Cur$.£ generaifi ;  becaufe  all  their  tenants  and  vafTals  were 
bound  to  appear  there.    See  ParhamtHt, 

We  alfo  meet  with  Placiium  nr.mtnatum  ;  /.  t.  the  day 
appoiated  for  a  cnmioal  10  appear  and  pleati,  and  malie 


his  defence. H  \,tc.  29  4,6.  ^o.—Ptadtt/mfrafhrn', 
i.  €.  when  the  day  ii  pall.  Leg  H  i.  t.  59.  Lord  Ccke 
fjys,  (hat  the  ivord  is  derived  from  plaerndo,  quia  Ir^t 
plecifan  fupcr  omnia  placet :  thtk  feems  to  be  a  vt  ry  fanci- 
ful  derivation  of  tl  e  word  ;  which  appears  rather  to  be 
dciivcd  hum  the  German  plats,  or  from  the  Latin  pJfiiai, 
i.  t .  iields  or  flreets,  where  ihcfe  all'emblies  or  court*  were 
ftril  hrld.  But  this  word  Placita  did  fomeiimcs  fignify 
penalties,  fine:,  mulds,  or  em^rndations,  according  to 
Gcrva/t  9j  Ttlturj,  or  the  Biack  Bccl  in  the  Exchequer* 
li&.  2.  tit.  13.  Ptacita  axrem  dicimai  panat  pecmiarias 
in  quas  inddunt  dchn^utntes.  So.  in  the  laws  of  Hen.  1. 
cap.  \  t,  13. — Hence  the  old  rule  or  cultom,  Comes  kahet 
\  ttriium  dtnarium  Placiiorum,  is  to  be  thus  undcrtloud  i 
\  the  Earl  of  the  county  (hall  have  the  third  p.irt  of  the 
money  due  upon  muUli,  fines,  and  amerciaments  impoled 
in  the  afGi'es  and  county  courts.  Cowell. 

Placita  is  the  llile  of  the  Court  at  the  beginning  of  the 
Record  of  Mi/t  Prius.  Tidd  K.B.  r.  37.  In  this  fcnfe, 
pleas,  Placita,  arc  divided,  into  Pleat  cftht  Ctvwn,  and 
Common  Pleas ;  Plfai  of  tht  Cro-.vn  art  all  fuits  in  the 
King'i  name,  for  offences  committed  agatall  his  crown 
and  dignity,  and  alfo  againtl  the  peace  :  Corrim-i  Pleat 
arc  thofe  that  are  agitated  between  common  perlont,  in 
civil  cafes.  S.  P.C.  cap.  1  :   4  /s//.  10. 

PL  ACIT A  R  E,  i.e.  Liiigare  W  car/as  -y.]  To  plead : 
And  the  manner  cf  pleading  before  the  Conyurfi  was, 
Ccram  alJermanno  proceribm  iS  coram  kundrtdarttSt  CS^^- 
hi.S.  in  Bibl.  Cotton. 

PLACITATOR,  A  pleader  :  Ralf  Flamhard  11  re- 
corded  to  be  tctiut  regni  Placilatcr.    Tmp,  H',  2.  See 
'  f.ipra  ;  under  title  Placita. 
I '    PLAGUE,  Sec  ^larantint. 

I  PJ^AINT,  Fr.  plainte ;  Lat.  ^uertla.]  The  exhibiting 
I  any  aflion,  in  writing  ;  and  the  party  making  his  Plamt 
(  is  called  the  Plaintiff.  Kitch.  231.  A  Pimm  in  aii  in- 
I  ferior  court  is  the  entry  of  an  action,  after  this  manner  : 
A.  B.  complaint  of  Q.H.ef  a  plea  ef  trrfpnfs.  Sec.  and 
\  thert  are  pledges  of  prefecuting,  tiwt  it  to  fjy,  John  D  JC  and 
'  Richard  Roe. 

I      The  firfl  procefs  in  an  inferior  court  it  a  Plaint,  which 
i)  i'l  tie  nature  of  an  original  ivrif,  becaufe  therein  is 

i briefly  fet  forth  the  plaintiff's  caufe  of  action  ;  and  ihe 
Judge  is  bound,  of  common  right,  to  adminifler  juHice 
therein  without  any  fpecial  m<nd.Lte  from  the  King. 
,  3  Comm.  c.  i3.p.  273  :  And  on  this  plaint  there  may  ifluc  a 
I  pone,  till  the  return  of  a  nihil,  upon  which  a  capiat  will  lie 
againfl  the  body  of  the  defendant.  2  Ltll,  Air.  294. 

Where  a  Plaint  is  levied  in  an  inferior  court,  the  de- 
fendant mufl  be  firft  dillrained  for  non  appearance,  by 
fomcthing  of  fmall  vulue;  then,  if  he  doih  not  appear* 
I  a  farther  diHrefs  is  to  be  taken  to  a  greater  value,  and  lb 
;  on  ;  if  all  his  goods  are  ditirained  on  the  ErH  dillrcn,  .-lc. 
lachment  may  be  ifTufd  out  of  B.  R.  againll  tlie  ofliccr^, 
(J'V.  a  Lill.  Abr.  A  plaintiff  in  an  afiijr  may  abridge  his 
Plaint  of  any  part  whereupon  a  bar  is  pleaded,  zi  flea. 
8,  c.  3.   See  further  title  Cemtt}  Ccun. 

plaint,  in  a  fuptrior  court,  is  faid  to  be  the  caufe 
for  which  the  pUimil}' conipUin^  ag.tinll  the  def<rndDi,t ; 
and  for  which  he  obtains  the  King's  i^nit :  for  as  the 
King  denies  his  writ  to  nonr.  if  there  be  caufe  10  grant 
it;  fo  he  grants  not  his  writ  to  any,  without  there  be 
caufe  alleged  for  it.  1  Lill.  294,  See  title  Original, 
3  K  3  PLAIS- 


PL  AI 


PLANTATION. 


PLAISTERERS,  Not  to  exercife  the  iitofa  pai&ter 

in  LtnJiM.  S.tit.  I  Jac.  i.  r.  ao.  See  tiilc  Paiimn, 
PLANCHIA,  A  pUi.kofwcod.  Cc-a^J7. 

PLANTATION,  Plan.'atia,  Cticnia.]  A  place  where 
pcopl*  are  lent  to  dwell;  or  a  company  of  peoplr  tranf- 
planteU  from  one  place  to  another,  vwih  an  allowance  of 
!and  lor  iheir  tilUge.  Lit.  Di^. 

Perhaps  it  may,  moTcluHy,U  not  accurately, bedefined, 
A  Diiirict,  Sculement,  or  Colony;  frcqacntty  m  whole 
illand  in  feme  foreign  part,  dependent  on  a  mother  coun. 
try,  with  Khofe  inhabitants  it  wai  originally  peopled,  or 
by  whom  it  was  conquered  or  acquired. 

Jn  glancing  overtlic  fcttlcments  on  thecoad  of  Afrttai 
the  le:tlcmcDts  of  the  Eafl  Intim  Company  io  /W/o,  the 
Cbita  trade,  l^'ootke  StJ-rni,  and  many  other  places,  we 
fee  lands  and  territories  under  very  different  circum- 
Oanccs,  and  dependent  upon  political  confidcrations  of 
infinite  variety ;  refpctHing  fome  of  which  it  muft  be  ex- 
tremely difticull  to  determine  whether  they  arc  within 
the  lisiutc  7^8  WVA  5.  2:,  (for  regulating  the  Plan- 
tation trade),  as  Cehnict  or  Pianui'ictit ;  or  indeed,  which 
ii  a  fucthcr  doubt,  whether  they  are  within  any  part  of 
the  Aft  of  Navigation,  as  land;,  iflinds,  or  territories  to 
his  Majelly  hihngtngt  or  in  hit  folkjJ:9ii.  Thcfc  are 
qucfilons  o(  great  importsncr  to  the  Navigation  fyf1cm» 
and  dcferve  a  ferious  attention. 

As  to  the  terms  Cihtj  or  B!sitfMi:n^  whatever  djAioc- 
lion  may,  atone  time,  have  been  made  between  them,  there 
»ccms  now  to  be  none  at  all.  The  »ord /'Au/^r/fiJt  firltcame 
intoufc.  The  Plaiitationsof  L'^/t-r.  r/r^/flitf,jWtfr>/ffw',and 
other  places,  all  implied  the  fame  idea'of  introducing,  in- 
Hituting,  and  eftablifhing,  where  every  thing  was  Cefert 
before.  Csktj  did  not  come  much  into  ufe  till  the  reign 
of  Charlis  II.  and  it  lecms  to  have  denoted  the  icn  of 
political  relation  in  which  fuch  Plantations  Aood  to  ihi» 
kingdom.  Thus  the  diiFcrent  partsof  AVov  £«^/jWwere, 
in  a  great  meafure,  voluntary  focieties  planted  without 
the  dtrcAtoo  or  participation  of  the  Zngltjh  government ; 
fo  that,  in  the  time  of  Charlei  \  \.  there  were  not  wanting 
pcrlbnswho  pretended  to  doubt  of  their  conlVuutional  de- 
pcndance  upon  the  crown  of  Bngland ;  and  it  was  recom- 
mended, in  order  to  put  an  end  to  fuch  doubts,  that  the 
King  Jhould  appoint  governors,  and  fo  tnake  tbitn  CoUxus, 
A  Colony  therefore  might  be  coofidered  as  a  Plaaiacion, 
when  it  had  a  governor  and  civil  rllablilhment,  fubor- 
dinate  to  the  mother  country.  All  the  Plantations  in 
Amtnca^  except  thofc  of  AVcv  £iglauJ,  had  (uch  an 
(-ilablilhmcrt^  \  and  they  Mere,  upon  that  idea.  Colonies 
us  well  as  Plantations.  Thofc  terms  feem  accordingly  to 
be  ufed  without  dillinftion  In  the  fei,  7  y  8  IViH.  3  ; 
.ind  in  thofe  made  afterwards.  Ruvtt^j  La'w  of  Shp^iKg, 
^c.  f>.^  136-138.— /.  123.  f/yJ/.  and/.  521:— 4nd  fee 
title  Xavigntii/t  AAt  in  this  Dictionary. 

Plantations  or  Colonic?,  in  dillant  countries,  (fays 
Black/line,)  are  either  fuch  where  the  lands  arc  claimed 
by  right  of  occupancy  only,  by  finding  them  defert  and 
uncultivated,  and  peopling  them  from  the  moiher  coun- 
try ;  or  where,  when  already  cultivated,  they  have 
been  either  gained  by  conquelt,  or  ceded  by  treaties. 
And  bo:h  thefc  rights  are  founded  upon  the  law  of  na- 
ture,  or  at  leafl  upon  that  of  nations.  But  there  is  a  dif- 
ference between  thefe  two  fpecie^  of  Colonies,  with 
rcfpeft  to  the  laws  by  which  they  are  bound.  For  it  bath 
been  held,  thai  it  an  uninhabited  counuy  be  difcovereJ 


and  pliDted  by  Zmglifo  SubjeAs,  all  the  EngU^  laws  then 
in  being,  which  arc  the  birth^right  of  every  ^ubjeA.  are 
immediately  there  io  force,  ^alk.  411.  666:  iMU, 
1^9:  McJ.  225,  6:  2 //'mj.  7$.  But  this  mull  bo 
underP.ood  with  very  many*  and  very  great,  rellridions. 
Such  Colonics  carry  with  them  only  fo  much  of  the 
j  Ea^Ujk  law  as  ii  applicable  to  their  own  fitoation  and  the 
I  condition  of  an  infant  Colony  ;  luch,  for  inflance,  as  the 
•  general  rules  of  inheriuncc,  and  of  protection  from  per- 
lonal  injuries.  The  ariiEcial  rehnementi  and  dillinftloos 
incident  to  the  property  of  a  great  and  commercial  peo- 
ple, the  laws  of  police  and  revenue,  (fuch  efpccially  as 
are  inforced  by  penalties,)  the  mode  of  maintenance  for 
the  elUblt(hed  clergy,  the  jurifdiftioo  of  fpiritual  courts, 
and  a  multitude  of  other  provifions,  are  neither  nccclTiry 
nor  convenient  for  them,  and  therefore  are  not  in  force. 
What  iTiall  be  admitted  and  what  rejcdcd,  at  what  times, 
and  under  what  rellrittions,  roufl,  in  cafe  of  difpute,  be 
decided  in  the  firft  inflancc  by  their  own  provincial  judi- 
cature, fubjeft  to  the  reviiion  and  control  of  the  Kiog 
I  in  Council :  the  whole  of  their  contlitution  being  alfo 
'  liable  to  be  new-modelled  and  reformed  by  the  general 
I  fuperincending  power  of  the  legiHature  io  the  mother 
'  country.  But  io  conquered  or  ceded  countries,  that  have 
already  laws  of  their  own,  the  King  nay  indeed  alter 
and  change  thofe  laws  :  but.  till  he  does  ai^a^lj  change 
them,  the  ancient  laws  of  the  country  romain  in  force 
unlefs  fticb  as  are  agaiafl  the  law  of  God.  as  in  the  cafe 
of  an  infidel  country.  7  R^f.  1 7  ;  CaJt/ia'j  Cafe  :  Shavi^ 
Pari,  C.  31.  See  aIfo,in  tbccalr  of  Cornell  v.  HaJIf  aa 
elaborate  argument  of  Lcrd  MurftJj,  to  prove  the 
King's  legiflative  authority,  by  his  prerogative  alone,  over 
a  ceded  or  conquered  country.  Cs--u,p.  2C4.  Our  Am- 
neat  Plantations  are  principally  of  this  latter  fort, 
being  obtained  in  the  lall  century ,  either  by  right  of  con- 
quell  and  driving  out  the  natives,  or  by  treaties.  And 
therefore  the  Common  Law  of  Er.^lanJ,  as  fuch,  has  no 
allowance  or  aothority  there ;  they  being  00  pan  of  the 
mother  country,  but  diflin£l  (though  dependent)  domi* 
nions.  They  are  fubjcA  however  to  the  control  of  the 
Parliament;  though  (like  the Ifle of  A/<f»,and  therc(l)not 
bound  by  any  a^s  of  Parliament,  unlefs  particularly 
named.  1  Cemm,  Intrtd.  ^  4..  f.  icl$,  9. 

\Vith  refpefl  to  their  interior  polity,  our  Colonies  are 
ftated  by  Bla:ijiont  to  be  properly  of  three  forts:  1 .  Pro- 
vincial Eilablilhments ;  the  conllttutions  of  which  depend 
on  the  refpe^ive  commiflions  ilTucd  by  the  Crown  to  th& 
governors,  and  the  inflrut^ions  which  ufually  accompany 
thofe  commiilioni ;  tinder  the  authority  of  which,  pro- 
vincial aiTcmblies  are  conllituted,  with  the  power  of  mak- 
ing local  ordinances,  not  repugnant  to  the  laws  of  Emg- 
lanj.  2.  Proprietary  Governments  ;  gr:lntcd  out  by  tne 
Crown  to  individuals,  in  the  nature  of  feuda:ory  princi- 
palities, with  alt  the  inferior  regalities,  and  fubordinate 
powers  of  legiHation,  which  formerly  belonged  to  the 
owners  of  counties -palatine  :  yet  ftill  with  thefe  exprefs 
conditions,  that  the  ends  fur  which  the  grant  was  made 
be  labllaotiaJly  purfued,  and  that  nothing  be  anempied 
which  may  derogate  from  the  fovcrcignty  of  the  mother 
country.  3.  Charier  Governments  in  the  nature  of  civi! 
corporaaons,  with  the  power  of  making  bye-Iaw$  for 
ihcir  own  interior  regui-ation,  not  contrary  to  the  laws  of 
SngUnJi  and  with  luch  rights  and  authorities  as  aro 
fpecially  given  them  in  theix  fcvcral  chirters  of  iecorpo- 
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radon.  The  form  of  government  in  raoft  of  ihem  is  bor- 
rowed from  that  of  Ertg'anJ.  They  have  a  governor 
ranted  by  the  King,  (or  in  fome  proprietary  colunies  by 
the  proprietor,)  who  is  his  reprelcntativc  or  deputy. 
They  have  courts  of  juflice  of  their  own,  from  whofc  de- 
Ctfions  an  appeal  tics  to  the  King  and  Council  here  in 
EngUnJ.  Their  gcncr:U  aiTcmblics,  which  are  their  Houfe 
of  CommoDs.  together  with  their  Council  of  ijiaic,  being 
their  Upper  Houfe.  with  the  concurrence  of  the  King  or 
hit  Reprefentative,  the  Governor,  make  laws  fuiird  to 
their  own  emergencies.  But  it  is  particularly  declared  by 
fat.  7  t3'  y  IV.  J.  <.  22,  that  all  laws,  byc-Iaws,  ufages, 
and  calloms,  which  ftull  be  in  pra^ice  in  any  of  the 
Plantations,  repugnant  to  any  law  ,  made  or  to  be  made 
in  thii  kingdom  relative  to  the  laid  Plantations,  (hall  be 
utterly  void  and  ol  rone  cffeO.  And  bccaufe  fcvcra]  of 
the  Colonies  had  claumed  the  Iblc  and  exclulive  right  of 
ioipofing  taxes  upon  thenlfelve^,  the  Aatute  6  Gn.  3. 

e.  12.  was  pafled,  exprcfiiy  deciaririg,  that  all  his  Ma< 
jelly  *5  Cotonirs  and  Plantations  in  2mfrua  have  been, 
arc,  and  of  right  ought  to  be,  fubordinace  to  and  de- 
pendent upon  the  Imperial  Crown  and  Parliament  of 
Great  JJritaiit ;  who  have  full  power  and  authority  10  make 
laws  and  llaiutcs  of  fuHicient  validity  to  bird  Uie  Colot/ics 
and  people  of  jfmenea,  Subjetls  of  the  crown  of  Great 
£ri!aia,  in  all  cafes  wbatfocver.  This  authority  was  af- 
terwards enforced,  by  JIat.  7  Get.  3.  e.  59,  for  fufpending 
the  legiflatiott  of  A'nv-2W  ;  and  by  fevcral  fubfcquent 
fbtutes:  but  in  the  year  1781,  byy/^/.  22^/9.3.  e.^O^ 
his  Majefiy  was  empowered  to  conclude  a  truce  or  peace 
with  the  Colonies  o*  AVw  Hampjhirt,  MtiJhchnJ'eti* s-Bay, 
Rhs^e-IJia/iA,  Conneiiti:iit ,  Aew-T'ork,  AV*w  Jerfty,  Pmn- 
Jjflvattiat  tin  Tint  Lo'wtr  Ceuntttt  ca  De/anverc,  Murj~ 
landf  I'tr^Hia,  Airih  CarcUxa,  Seuth  Cardina,  and 
Georgia  in  i^anb-ABtenca ;  and  for  that  purpofe,  to  re- 
peat, or  to  fufpend,  the  operation  of  any  acls  of  Parlia. 
nent  fo  far  as  they  related  to  the  faid  Cutonirs.  A  peace 
was  foon  after  concluded,  and  the  independence,  which 
the  abovcmentioned  coUnics  had  before  declared,  uas 
allowed  to  them,  under  the  title  of  the  Vniitd  Suits  c/ 
Jmtri(a\  and  the  J}at.  23  Go.  3.  f.  39,  gives  his  Ma- 
jelly  certain  powers  for  the  better  carrying  on  trade  and 
commerce  between  England  and  the  VmiuJ  Statu.  See 
this  Dift.  til.  Kavigatur.  ABi.  Sec  alfo  Seat,  j  Geo  2.  c.  7, 
as  toluits  in  the  Courts  of  Law  at;d  Equity  in  the  Plant- 
ations ;  and  the  making  houfes,  lands,  negroe;,  and 
real  eilates,  adetJ  to  pay  debts — Stat.  13  Geo.  3.  c.  i^, 
as  to  mortgages  of  eUates  in  the  Wtji  Indui  Colonies,  and 
the  mode  of  proceeding  to  enforce  the  fame. — Stat.  22 
Gea.  3-  f.  75,  by  which  offices  in  Plantations  can  only  be 
granted  by  piitent,  during  the  refidcncc  of  the  prantcc  and 
quomdi^i htt^  g'[ii'/^  and  on  abfence  or  mifbchaviour, 
the  officer  is  nmovable  by  the  Governor  and  Council, 
ivho  may  atfo  give  leave  of  abfence. 

As  to  the  limits  and  government  of  the  Province  of 
^titct  fcc/j/r.  I4,  Gt-o.  3.  (.  83:  31  Geo.  3.  i.  31. 

Courts  of  Civil  Jurifdi^ion  in  NtnM/iundUud  are  clla- 
blilhed  and  regulated  hyjlett.  31  Geo.     e.  29 :  32  Gto.  3, 

f.  46:  33G«.  3.  c.  76  :  34.G'«.  3.  44  :  35  Gee.  3. 
e.  25. 

A  Court  of  Criminal  JurifdiAion  in  }Scrfi.k  IJJand,  on 
the  Eaflern  Coaft  of  AV'w  Scuib  It'tUn,  whither  felons 
axe  now  uanfporicd,  is  cfUbtiihcd  and  regulated  \»yjltttt. 


tj  Geo.  3.  (.  2 1  34  Get.  3.  t.  45  :  3;  Geo.  3.  r.  18.  See 

ibii  Dift.  title  Trart/portation. 

PLAN  rS,  dcRroying.  Sec  title  Mi/chief,  Ma/uiout  ; 
as  to  Healing  plants,  fee  Larceny  1.  1. 

PLATE.  VeOels  and  uienfils  of  gold  and  filver.  By 
Jfat  29  Geo.  2.  c.  14,  a  tax  was  laid  on  all  perfons 
ponVlTed  of  Plate ;  but  that  flatute  was  repealed  by  jlaf, 
17  Geo.  3.  e.  39. 

By Jfat.  7  S  3.  f.  19.  /  3,  Public  houfes  were 
prohibited  from  ufing  Plate.  After  this  part  of  the 
had  lain  dormant  many  years,  a  fet  of  informers,  fud- 
dcnly  arofe,  and  brought  a  number  of  anions  for  the 
penalties,  forfeited  by  virtue  of  the  a£t ;  whereupon 
many  publicans  raifed  a  fum  of  money  to  pay  the  ex- 
pence  of  a  bill  to  repeal  this  claufe,  which  they  obtained 
by  /at.  9  Geo.  3.  c.  1 1.    Sec  title  Goidjmith$. 

PLAYHOUSE.  Playhau/et  were  originally  inftitutcJ 
with  a  dcfign  of  recommending  virtue  and  expoling  vice 
and  folly  ;  therefore  are  not  in  their  own  nature  nuiances: 
but  it  hath  been  holdcn,  that  a  common  Fiajhcufy  may 
be  a  nufance>  if  it  draw  together  great  numbers  of 
coaches,  as  to  prove  gencr.iUy  inconvenient  to  the 
places  adjacent.    5  Mod.  142.    See  title  Nu/auce. 

If  any  perfons  in  Flayt,  tiV.  jeAingly  or  profanely  ufe 
the  name  of  God,  they  forfeit  io/.  Stat. -^Jac  1.  r!  21. 
And  Players  fpeaking  any  thing  in  derogation  of  the 
book  of  Common  Prayer,  are  liable  to  forfeitures  and 
imprifonment.  Stat.  1  Eliz.  c.  2.  §■  9.  Alfo  aiflitig 
P/ityt  or  interludes  on  a  Sunday  is  fohjcft  to  penaltie<>. 
hy  j}at.  I  Car.  i.  c.  t.  See  ti:lc  Skndtty. 

By  Jiat.  10  Geo.  2.  e.  28,  No  perfon  fhalla^  any  new 
Play  or  addition  to  an  old  one,  6f.  unlcfs  a  true  copy 
thereof,  figr.ed  by  the  mailer  of  the  Piayhou/e,  be  fenc 
to  the  Lord  Chamberlain  fourteen  days  befsre  ailed  \  who 
may  prohibit  the  reprefcnting  any  Hage  Play  \  and  per- 
fons a^ing  contrary  to  fuch  prohibition,  forfeit  50/.  and 
their  licences,  i^c.  And  no  licence  is  to  be  given  to  aft 
PUyi,  but  in  the  city  and  liberties  of  Wt/fmnijlfr,  or 
places  of  his  Majcfty's  refidcnce  :  But  by  y7tf/  2SGfa.3. 
f.  30,  the  Gcnrral  or  Quarter  Scdions  m^y  licence 
Theatres  in  country  towns  and  places,  for  60  days  at 
time,  under  certain  redriftions ;  and,  by  fpecial  Afls  of 
Parli.imcnt,  PUyhcufes  ate  permitted  to  be  created  in 
various  places. 

By  the  above  Jiat  10  Geo.  i,  e.  2%,  Every  aflor  for 
hire,  (if  he  ftiall  have  no  legal  fcttlcment  where  he  ait*,) 
without  authority  from  tJic  King  or  the  Lord  Chamber- 
lain, lhati  be  deemed  a  rogue  and  a  v.igabond,  and  be 
puniOied  as  fuch, or  forfeit  50/.;  and  Plays  ailed  in  any 
pl.'tce  where  liquors  aiu  fold,  fliall  be  deemed  to  be  afted 
for  hire. 

Tumblir-g  is  not  an  entertainment  of  the  rtagc  within 
the  meaning  of  this  llaiute.    6  Term  Rep.  286. 

PLAYS  and  GAMES,  Sec  thisDitl.  titles  Gflm/>j  ; 
2\ujitttce. 

PLEA,  Placitum.']  That  which  either  party  alleges 
for  himfclf  in  court,  in  a  caufe  there  depending  to  be 
tried. 

Pleading,  in  a  large  fcnfc,  contains  all  the  proceedings 
from  the  declaration,  till  iiTue  is  joined  i  but  is,  in  itn  im- 
mediate fenfc,  taken  for  the  defendant^  anfwer  to  the  • 
declaraiJon. 

PLE.'UJlNa. 


PLEADING    I.  I. 


PLEADING. 

Flvadincs  .hc  the  mutual  altercations  between  the 
Plsint:A'and  Defendant  in  a  futl :  which  at  prefcnt  arc 
fei  down  and  delivered  into  the  proper  office  in  writing  ; 
though  lormrrly  they  were  ulually  put  in  by  their 
Ct'unfel  err  lenut  or  iivA  lace  in  open  Court,  and  then 
nitnutcd  down  by  the  chief  clerks  or  prothonotarie« ; 
whence,  in  the  old  Liw  French,  the  Pleadings  arc  frc- 
qaently  denominated  tlv  parol.    5  Comm.  c.  io. 

I.  Ti>e  general  PrinctpUi  ef  Pltading,  in  CtviJ  Ca/a, 
in  fht  Cammo/t  Laiu  Cturu. 

1 .  jfi  to  ikt  Otelaratiwt  *uid  othir  PretceiiivgSf  frtviatu 

to  I'M  PUa. 

2 .  Of  tht  Pita,aati etbtr  PncttJingtt pre^tmt  to  llie  l£ut. 

3.  Of  iht  JJ'ut  and  Jiiiordi  of  t^t  Leuguagt  ef  PlsaJ' 

ingji  iinJ  cf  RefiUadrr,  is  < , 
4  TVv  Pra/iice  ef  tbt  Court t  at  to  tin  Timt  and  Meautr 
ef  eu.'rring  Pltat. 

II.  Of  Pttadingj  in  Crimtmal  Cafct ;  and  fit  tbit  Di3. 

tit  It  J  'Judgtntnt  (  Criminal  J  \  £xrcuti:i7  and  Htprievt. 
[f;r  ihe  general  frindpUt  ef  Pleadings  io  Equity,  y^f 
tht  Otiiionarjt  /(//r/ Cbanccty  ;  Equit)'.] 

I.  I.  Is  THS  Dkcl/j'.ation,  Aari'.N.-s,  or  L'oun:, 
anlicnily  called  the  laitt  the  Plainiiii  feu  torch  his  caul'e 
of  compbtiit  at  length  ;  being  indeed  only  an  amplifica- 
tion or  expolition  oT  the  original  writ  upon  which  hisac* 
cion  is  foundcJf  with  the  additional  circumtlnnces  of  time 
and  place  when  and  where  the  injury  was  committed. 

It  ii  gcRcrally  ufaal  in  aftions  upon  the  cafe  to  fct  forth 
fcvcrjl  c.iC-5r  by  diftcrent  fovuf/,  in  the  fame  declaration  ; 
fo  that  if  the  plaintifl^  fails  in  the  ptoof  of  onr»  he  may 
fuccced  in  another.  As>  in  an  a^ion  on  the  cafe,  upon 
axt  a^umpfit  fcr  goods  fold  and  delivered,  the  plaintiff 
tifually  counts  or  declares,  firll,  upon  a  fettled  and  agreed 
price  between  htm  and  the  defendant;  as  that  they  bar- 
gained for  t^enly  pounds:  and  led  he  llioulJ  fail  in  the 
proof  of  this,  he  counts  likcwifc  upon  a  ^uanuim  nalt- 
Aa.tt ;  that  the  defendant  bought  other  goods,  and  agreed 
to  pay  him  fo  much  as  they  were  rcafonably  worth ;  and 
then  averr  that  t!icy  ucre  worth  ether  twenty  pounds: 
and  (o  on  in  three  or  four  diiTercnt  fhapes ;  and  at  Ull 
concludes  ivith  declaring,  that  the  defendant  had  refufcd 
to  fulttt  any  of  thefe  agreements,  whereby  he  is  eoda- 
inaged  to  luch  a  value.  And  if  he  proves  the  cafe  laid 
in  any  one  of  his  ci'uots.  chough  he  fails  in  the  rcll,  he 
lhall  recover  proportionable  damages.  This  declsrAtion 
always  concludes  with  thefc  words,  "  and  thereupon  he 
brings fuit,**  £jff.  "  indt produdt fteian,'*  isc  By  which 
words,y«V/ or^*?a  {afi^uendo),  were  antiently  underfill 
the  witneflct  or  followers  of  the  pbintitT.  Sfld.  on  Fer- 
ttf(.  t.  21.  For  in  foimer  times  the  law  uuuld  not  put 
Che  defendant  to  the  trouble  of  anfwering  the  charge, 
tilt  the  plaintiff*  bad  made  out  at  leall  a  probable  cafe. 
BraJi.  4C0:  Fitt.L  2.  (.6.  But  the  a^ual  produQion 
of  the  fmt,  the  f  \:7at  or  fcUo-zutrst  is  now  antiquucd  ; 
and  hath  been  totdlty  difuled.at  lead  ever  Urce  the  reign 
cfEd-wMi,  though thvform of  i:  flill continues.  ^Comm. 
t.  so. 

At  the  end  of  the  declaration  are  added  alfo  the  plain- 
tilFs  common  pledges  of-profecution,^'^"^**  >od  RtcL- 
ard  Roti  which  aie  now  mere  names  of  form;  though 


formerly  they  were  of  offc  lo  anfurer  to  the  King  Tor  the 
amercement  of  the  plaintiff,  in  cafe  he  were  nonfuJted, 
barred  ol  his  actitm,  or  had  a  verdiA  or  judgment  againft 
him.  }  fin/jir.  275  :  4  In^  1^9,  Rut  now  be  is  pui  tlbcd 
by  payment  of  tne  Colls  ice  this  D\tl.  titles  Cofti 
Difsntinuanre  ef  Proet/}  \  f*enfuit  \  PUagti. 

When  the  Plaintiff  hath  ftated  his  c^te  in  the  declara- 
tion, it  is  i  icumbcnt  on  tiic  Defendant  within  a  reafon- 
able  time  to  make  his  rfV/ju.-.-,  and  to  put  io  »  Pica  ;  clfc 
the  plaintiff  will  at  once  recover  judgment  by  difa-Jt  or 
nitil  eicrt  of  the  defendant.    Sec  title  Judgment. 

As  to  the  true  meaning  of  this  word  Defence,  and  the 
nature  of  it  in  various  aftior,',  ft-cthii  \>'it\.  title  Diftnct, 

Before  any  defence  made,  however,  if  ai  all,  ceim. 
auicff  of  the  fuii  mull  be  (•/j/V-.i' or  demanded  ;  when  any 
pcrfon  or  body  corporate  harh  the  franchile,  not  only  of 
I'ildtng  Pltat  within  a  particular  limited  jurifdiflion,  but 
alfo  of  the  cogn^-z^inct  tf  Pleat :  nnd  that,  either  lirrihtf 
any  words  exclcfivc  of  other  courts,  winch  entitles  the 
lorJ  of  the  funchife,  wherever  any  fuit  that  belongs  to 
hisjurildictionii  commenced  in  the  courts  ai  U'tjlvtt'^dtr , 
to  demand  the  cogni^ip.c?  thereof;  or-wrr^  luch  ciclcfive 
words,  which  alio  entitle  the  defendant  to  plead  to  the 
jurii'didHon  of  the  court,  a  LardRaym.  8j6  :  10  Mod.  1 26. 
Upon  this  claim  of  cogr.Tzirce,  ifallowd,  all  proceed- 
ings (hall  ceafc  in  the  lupcrior  court,  and  the  plaintiff  » 
left  at  liberty  to  purfue  his  remedy  in  the  fpccial  jutif- 
dii^ion.  It  mull  be  demanded  before  full  defence  h  madr . 
or  imparlance  pmycd  ;  for  thefe  are  a  fvbmifiion  to  the 
jurifdi^>ion  of  the  fuperiorcou't,  and  the  delay  is  a  U:htt 
in  the  lord  of  the  franchifc:  and  it  will  not  be  allo^cif. 
if  it  cccaBons  a  failure  of  jull:ce,  or 'if  an  afiion  be 
brought  againll  the  perfon  himfelf,  who  claims  (he  fran- 
chife,  onVfj  he  hath  alio  a  pouer  in  (uch  cafe  of  making 
.inother  judge.  See  Rul.  Ent.  ijS:  a  A>jr:r.  363  ; 
Heh.  87  ;  and  this  Di^l.  titles  Cognizamfi  CoHrti  ^tkt 
Vnlt  erftttts  \  and  Pejl,  \. 

Aftjr  defe  nee  made,  the  defendant  mu(l  put  in  his 
Plea.  But,  before  he  defends,  he  is  in  certain  cafes  en- 
titled to  demand  one  trip j'lance,  or  htemia  hjarndi;  and 
may,  before  he  p1ead^,  have  more  granttd,  by  confent 
of  the  court ;  to  Ice  if  he  c^n  rnd  the  msitcr  STiicably 
wiihoot  (arthcrfuit,  by  laUrng  wiih  the  pliimiff:  Sec  ibn 
Ditt.  title  Im; :tr!ir.:t,  mi  fcji.  ^.  There  arc  a!fo  nury 
other  previous  ftcpj  which  may  be  taken  b/  a  defendant 
before  he  put!  in  hii  Plea.  He  mjy,  in  real  anions,  de- 
mand a  a/ra-  of  the  thing  in  queltion,  in  order  to  afccr- 
tain  its  identity  aod  other  circumltances.  See  title 
He  niay  crave  nytr  of  the  writ,  cr  of  the  bond,  or  other 
fpecialtj-  tjpon  which  the  action  is  brought ;  that  is,  to 
Iter  it  read  to  him.  See  title  0>..-.  In  real  aftions  alfo 
the  tenant  may  pray  in  si.!,  or  call  for  afliflance  of  ano- 
ther, to  help  him  to  plead,  becaufe  of  the  feeblcnefs  or 
imhccillit)'  of  his  own  cftate.  Thus  a  tei  ant  for  life 
may  pray  in  aid  of  him  that  hath  the  inheritance  in  re- 
mainder or  reversion  ;  and  an  incumbent  may  pray  in  aid 
of  the  Patron  and  Ordinary  :  that  is,  that  they  ihall  be 
joined  in  the  afti-'n  and  help  to  defend  the  title.  See  title 
-U  Frjjtr.  Fcidcher  alfo  is  tHe  calling  in  of  lome  per- 
fon to  anfwer  the  adion,  that  hath  warranted  the  title  to 
the  tenant  or  defendant.  This  is  dill  ufed  in  the  form 
of  common  recoveries  which  arc  grounded  on  a  writ  of 
entry  ;  a  fpecict  of  aOion  tfasi  relies  chiefly  on  tlie  «  eak- 
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nefs  of  the  tenant's  tide,  who  therefore  vouches  another 
peribn  to  warrant  it :  Sec  title  Rte^vfry,  Jn  afliftrs  in- 
deed, where  the  principal  quctlion  i),  whether  the  de- 
ii»;^dant  or  his  ancedors  were  or  were  not  in  pollcdion 
till  the  ouHcr  hippencd  and  the  title  of  the  tenant  is 
little  (if  at  all)  diicufTed*  there  no  voucher  is  allowed  ; 
but  tUe  tenant  may  bring  a  writ  of  'u.arraniia  cbari/r 
againll  the  warrantor,  to  compel  him  to  aflilt  him  with 
a  good  pica  ur  dcrcntc>  or  ellc  to  render  d.imagcs  and 
the  value  of  the  land,  if  iccovcrcd  fifjainfl  the  tenant, 
F,N.B.  135:  Sec  title  W.irr,;«//*i  C7«r/*.  In  many 
real  actions  ^ilfo,  brought  by  or  againll  an  infattt  under 
the  age  of  twenty-one  yc3r<.  and  alio  in  anions  of  debt 
brought  agjinl}  him.  as  heir  to  any  dcccafed  anccllor, 
either  party  may  fuggell  ihc  nonage  of  the  infant,  and 
pray  tlia,t  the  proceedings  may  be  deferred  till  his  full 
age;  or  (in  the  kg;il  phrafe)  that  the  infant  may  have 
hi*  age,  and  that  the  fato/  may  d£mHr\  that  is,  that  the 
pleadmgs  may  be  llaid ;  and  then  they  fhall  not  proceed  ' 
till  his  full  age,  unlefs  it  be  apparent  that  he  cannot  be 
prejudiced  thereby.  Dy.  IJ7:  Finch  1.  360.  But,  by 
the  flat.  Wiflm.  1 .  3  f  JW.  1  f  4^  ;  flat.  Gioc.  6  Euiv.  I . 
<.  2.  in  writs  of  entry /ur  dijjiifin  in  tome  particular  cafes, 
and  in  aflions  auncellrel  brought  by  an  infant,  the  parol 
fhall  not  demur  :  oiherwil'c  he  might  be  deforced  of  his 
whole  property,  and  even  want  a  maintenance,  till  be 
came  of  age.  So  tike  wife  in  a  writ  of  dower  the  heir 
fhall  not  have  his  age  ;  for  it  is  nectllary  that  the  wi- 
dow's claim  be  immediately  determined,  elle  fbe  may 
want  a  prefent  fubfitlcnce,  1  Roll,  Abt.  137.  Nor  (hall 
ao  infant  patron  have  it  in  a  ^uart  tmftdit^  (ince  the  law 
holding  it  neceflary  and  expedient  that  the  church  be  im- 
mediately filled.     I  RalL  Air.  138. 

2.  When  the  proceedings  above  particularifed  are 
over,  the  defendant  muft  then  put  in  his  crcufe  or  Plea. 
Pleas  arc  of  two  forts;  dilatsrj  Pleas,  and  Pieai  ta  the 
aahi.  D-Iatory  Pleas  are  luch  as  tend  merely  to  delay 
or  put  o(F  the  fuit,  by  qucllioning  the  propriety  of  the 
remedy,  rather  than  by  denying  the  injury  :  Pleas  to 
the  aftion  are  fuch  asdifputc  the  verycaufe  of  fuit.  The 
former  cannot  be  pleaded  after  a  general  imparlance, 
which  is  an  acknowledgment  of  the  propriety  of  the  ac- 
tion.    See  title  Imparlaaci. 

PUas  in  hr  may  come  after  n  continuance,  or  general 
imparlance;  but  if  fuch  Plea  be  firft  pleaded,  the  de- 
fendant lhall  not  be  admitted  afterwards  to  plead  in 
abatement  of  the  v.t1',  which  is  allowed  ic  be  good  by 
pleading  in  bar  to  the  a^^ion  ;  yet  mtuttr  of  merJniay  be 
jlnun  ia  arrefl  ef  judgment,  and  thereby  the  writ  be 
abated.  Hob.  280,  281. 

In  grod  order  of  pleading,  a  perfon  ought  to  plead, 

ift.  To  the  Juri/diilion  of  the  Court. 

adly.  To  the  Vcrfon  of  tkt  Blainiijf\  and  ntxt  ef  the 
DtftMdant, 

3dly,  To  the  If^rit. 

4ihly,  To  the  ABion  of  the  Writ, 

5thly,  To  the  Count  or  Diclarathn. 

6thly,  To  the  A^QioH  itfelf,  in  bar  thereof , 

A  Flea  to  the  jurifdiclicn  is  called  a  foreign  Plea^  becaufc 
it  alleges  that  the  matter  ought  to  be  tried  in  another 
court,  t*,-. 

The  FUa  to  the  ounV,  ir'f .  is  for  variance  between  the 
ttiit  And  rcccrd,  death  of  panioa  mifnomcr,  joint- 
II 


tenancy,  t^c.  and  may  be  to  the  writ  ind  bill,  or  coiir.t 
together. 

Fleas  to  the  ecunt  or  declaration  are  variance  between 
the  writ  and  count ;  fpecialti/  or  record  ;  incertainty,  ISc. 
and  all  thefe  are  properly  Pleas  in  abatement.  See  thit 
Diet,  title  Abatement. 

Plea  to  the  action  of  the  ivrit  U,  wlierc  One  plcadeth  fuch 
matter  which  Iheweth  the  plainiifThAd  00  caufc  to  have 
toe  wit  brought.  And  a  Plea  in  b.ir  to  the  ajticn  itfelf 
is,  when  defendant  plcadeth  a  Flea,  which  is  fufficieni  to 
overthrow  the  a:iian.  Kiteh.  95  :  Lit.  196.  Pleas  In 
bir,  luch  a^  a  reieafe,  the  Itaiutc  of  limitations,  agree- 
ment with  fati'>faflion,  l^e.  deflroy  the  plaintifPs  a^ioti 
for  ever:  but  Pieas  in  abatement  are  temporary  and  dila- 
tory, and  do  not  dclUoy  the  action,  only  flop  the  cau/e  for 
a  nvhi/e,  till  the  defect  is  removed.    2  Lutiv.  1 174. 

Dilatory  Pleas  therefore  are  ;  To  the  jttrifJiJion  of  the 
court :  alleging,  that  it  ought  not  to  hold  Plea  of  this 
injury.  It  aiiftiig  in  Ifn/es  or  beyond  fca  ;  or  becaufc  the 
land  in  quellion  is  of  aniient  demefne,  and  ought  only 
to  be  demanded  in  the  lord's  court,  i^e.  To  the  difabi" 
lily  of  the  plaintiff,  by  reafon  whereof  he  is  incapable  to 
commence  or  co:itlnue  the  fuit  ;  as,  that  heis  an  alien 
enemy,  outlawed,  cxcommunic:ited,  attainted  of  ireafon 
or  felony,  under  a  fr^mumre,  not  in  rerurn  na.'uni  (beinf 
only  a  fiiHitious  perfon),  an  infant,  a  feme-coven,  or 
(formerly)  a  monk  profelfed.  \n  abMtiner.t :  tvhlch  abate- 
ment is  cither  of  the  writ,  or  the  coon:,  for  fome  de- 
feil  in  one  of  them;  as  by  mifnomer  of  the  defendant, 
giving  him  a  wrong  addition,  or  other  uaut  of  form  in 
any  material  refpedt.  Indeed  all  dilatory  lMc:ts  are  called 
Pleas  in  aba/enent,  in  con:radiilinAioa  to  Pleas  in  bar. 
Or,  it  may  be^  that  the  plaTntifT  is  dead  ;  for  the  deacli 
of  either  party  is  generally  an  abatement  of  the  fuit 
in  perfonal  aftjons.  See  ihU  Did.  title  Aiiiin'.  and  fur- 
thri,  title  Abaitoient  1.  b.c.  Alio  he  may  ptrjd  in  abate- 
ment another  aiiion  depending  of  the  fame  naiitre,  for 
the  fame  thing,  i^<.  and  if  a  perfon  mifbking  his  firli 
amnion,  bring  another  a>5tion  uithout  difconiinuing  the 
firrt,  this  FUu  may  be  pleaded,  i  Salt.  392.  See -title 
Abatement. 

There  Pleas  in  abatement  ucre  formerly  very  oft e» 
ufed  as  mere  dila'joj-y  Pleas,  without  any  foundation  of 
truth,  and  calculated  only  for  delay  ;  but  now  by  flat, 
4^9  Ajtn.  t.  16,  no  dilatory  Plea  is  to  be  admitted, 
\vithout  alhdavtt  nude  of  the  truth  thereof,  or  fome  peo- 
bibic  matter  (hewn  to  the  ccurt  10  induce  them  to  be- 
lieve it  true.  And  with  refpcdl  to  the  Pleas  themfclves, 
it  is  a  rule,  that  noexccf  .  r><.  ihall  be  admitted  againfl 
a  declaration  or  writ,  vn.els  the  d-  fendant  will  jn  the 
fame  Plea  give  the  plaintiff  a  better  ;  that  is,  (hew  him 
how  it  might  be  amended;  t  at  there  may  not  be  two 
objc^ions  upo:i  ilie  fame  account.  Bryiwd.  1  ^9.  Neither, 
by  flat.  8  3.  f.  31.  fhall  any  Plea  .n  abatement 

be  admitted  in  any  fuit  for  partition  of  lands;  nor  (hall 
the  fame  b«  abated  by  reafon  of  the  death  of  any  tenant. 

All  Picas  to  the  jurifdiclion  conclude  to  the  cognizance 
of  the  court ;  praying  judgment,  whether  the  court 
will  hive  further  cogniaance  of  the  fuit:"  Pleas  to  the 
difibility  conclude  to  (he  perfon;  by  praying  *'ju(ig* 
menr,  if  the  faid^.  (the  plaintiff)  ought  to  bcanfwcrcd:'' 
and  Pleas  in  abatement  begin  "  That  the  defendant 
ought  not  to  anfivcr,*'  l^e,  and  (whea  ihc  fuit  is  by  ori.^ 

gioal) 
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pn%\)  conduce  to  the  writ  or  declarttion ;  by  pricing 

judgment  ot'  the  writ,  or  declaration,  and  thit  the 
Tame  may  be  (junlhcd,"  <a£hkrt  made  void,  or  abated  : 
but.  if  the  a£\ion  be  by  bill,  the  Plea  mull  pray 
"  judgment  of  the  bilU*'  and  doc  of  the  declaration; 
the  bill  being  here  the  original,  anj  the  dcdarauon 
«Dly  a  copy  of  tlie  bill.  Sec  title  On^tnrJ. 

It  has  DcCQ  relblved.  That  where  iPlea  is  ia  ibate- 
rocnt.  if  it  be  of  ncceflity  that  the  defendant  muft  difdofe 
matter  of  bar.  be  Qiall  have  bis  cleflion  to  take  it 
either  by  way  of  bar,  or  abatement,    z  McH.  6j. 

When  thefe  dilatory  Picas  arc  alloAcd.  the  caufe  is 
either  dtftiitfled  from  chat  jurifdiifUon ;  or  the  plaintiff  is 
flayed  till  hit  difabilicy  be  removed  ;  or  he  ii  obliged  to 
fue  out  a  new  writ,  by  leave  obtained  from  the  Court ; 
or  to  amend  and  new. frame  hts  declaration.  But  when, 
on  the  other  hand,  they  are  ovcr-rulcd  as  frivolous,  the 
defendant  has  judgment  of  refpcrJeat  tujitr,  or  to  anjhxtr 
c';Yr  in  fome  better  manner. 

his  then  incumbent  on  him  to  pleads  Plt^  t$  tbttt£liom\ 
that  is.  to  anfwcr  to  the  merits  of  the  complaint.  This 
is  done  by  confcinng  or  denying  it. 

A  confeflion  of  the  whole  complaint  is  not  very  ufual. 
for  then  the  defendant  would  probably  end  tho  matter 
tboner ;  or  not  plead  at  all.  but  fuffer  judgment  to  go 
by  default.  Yet  romecimes.  after  tender  and  rcfufal  of 
a  debt,  if  the  creditor  hsrafles  his  debtor  with  an  action, 
it  then  becomes  neccflary  for  the  defendant  to  acknowlege 
the  debi>  and  plead  the  tender ;  adding  that  he  has  al- 
ways been  ready,  tsut  temps  prij},  and  ftill  is  ready, 
uRcsrt  prtjl t  to  diichargc  it.  Sec  title '7V;:</rt'.  But  fre- 
quently Che  defendant  confelTes  one  part  of  the  complaint, 
(by  a  cognovit  aSitcntm  in  rcfpefl  thereof,)  and  traverfes 
or  denies  the  reft :  in  order  to  avoid  the  expenfe  of  car- 
rying that  part  va  a  formal  trial,  which  he  has  no  ground 
10  htigate.  A  Tpecics  of  this  fort  of  confeflion  is  the 
paymfnt  cf  maney  into  csuri ;  which  is  for  the  moft  part 
iteceHary  upon  pleading  a  tender,  and  is  itfelf  a  kind  of 
tender  to  the  plaintiff;  by  paying  into  the  hands  of  the 
proper  officer  of  the  court  as  much  as  the  defendant 
acknowleges  to  be  due,  together  with  the  coOs  hitherto 
incurred,  in  order  to  prevent  the  expenfe  of  any  farther 
proceedings.  See  title  Msnfy-  latc  Court.  To  this  head 
nay  alfo  be  referred  the  pratlice  of  what  is  called  a 
Srt'£jf,  whereby  the  defendant  acknowleges  the  jalliec 
of  the  plaintiff's  demand  on  the  one  hand  ;  but,  on  the 
other,  fets  up  a  demand  of  hi>  own.  to  co  enter  balance 
that  of  the  plaintiff  either  in  the  whole  or  in  part.  See 
title  Set-oj: 

Picas,  that  totally  deny  the  caufe  of  complaint,  arc 
cither  the  general  iffue.  or  a /pcial  Plea,  in  bar. 

The  Geatral  IjJ'ut  or  general  Plea  is,  what  traverfes, 
thwarts,  and  denies  at  once  the  whole  declaration;  with- 
out offering  any  fprcial  matter  whereby  to  evade  it.  As, 
in  irefpafs  cither  vi  tt  amis,  or  on  the  cafe,  Net  guilty 
in  debt  upon  contraft,  nihil  (ml)  dthtt,  **  he  owes  no- 
thing;" in  debt  on  bond,  mn  eji  faQum,  "  it  is  not  his 
deed  ;'•  on  an  afumpjitt  mn  ajfumpjit,  *'  he  made  no  fuch 
promife."  Or  in  real  a^iors,  ttul  tcrt,  "  no  wrong 
done;"  nul  ,if^e:Jrn,  *'  no  diffeifin  ;"  and  in  a  writ  of 
right,  the  mife  or  ilfue  is,  that  the  tenant  has  more  right 
Co  hold  than  the  demandant  has  to  demand.  Thefe 
Pleas  are  called  the  general  iffue ;  becaufe,  by  importing 
an  abfolme  and  gencrd  denial  of  what  is  alleged  in  ihc 


declaration,  they  amoant  at  once  to  an  iifue  by  which 
is  meant  a  fzt\  afiirmed  on  one  fide  and  denied  on  the 
other.    See  further  this  Did.  title  Ifae. 

Formerly  the  general  iffue  was  Icldom  pleaded,  ex- 
cept when  the  party  meant  wholly  to  deny  the  ch-irge 
alleged  againil  him.  But  when  he  meant  to  difUnguifh 
away  or  palliate  the  charge,  it  was  always  ufual  to  fet 
forth  the  particular  fads  in  what  ii  called  a  fptcial  Plea  \ 
which  was  originally  intended  to  apprize  the  court  and 
the  adverfe  party  of  the  nature  and  circumlUnces  of  the 
defence,  and  to  keep  the  law  aod  the  fa^fl  diflinA.  And 
it  is  an  invariable  rule,  that  every  drfcnce,  which  canfloc 
be  thus  fpecially  pleaded,  may  be  given  in  evidence, 
upon  the  general  iffue  at  the  tnu!.  Uut,  fpcctal  pleading 
having  been  frequently  perverted  to  the  purpofcs  of  chi. 
cane  and  delay,  the  Courts  have  in  fome  inltaoces.  and 
the  Legiflature  in  many  more,  permitted  the  general  tifue 
to  be  pleaded,  which  leaves  every  thing  open,  the  fail, 
the  law.  ard  the  eqcity  of  the  cafe ;  and  have  allowed 
fpecial  matter  to  be  given  in  evidence  at  the  trial.  And, 
tboogh  it  fhoold  fecm  &^  if  much  confufion  and  uncer- 
tainty would  follow  fiom  fo  great  a  relaxation  of  the 
flridnefs  aniiently  cbferved,  yet  experience  has  fltewn  it 
to  be  otherwife  ;  efpccially  with  the  aid  of  a  new  trial,  in 
cafe  either  party  be  unfairly  furpHzed  by  the  other. 

Special  Pleas  in  bar  of  the  plaintiff's  demand,  arc  very 
various,  according  to  the  circomflances  of  the  defendant's 
cafe.  As,  in  real  aflions,  a  general  releafe  or  a  fine, 
both  of  which  may  dcflroy  and  bar  the  plaintifTs  title: 
ur.  in  perfona)  anions,  an  accord,  arbnratioo.  condi- 
tions performed,  nonage  of  the  defendant,  or  fome  other 
fa£l  which  precludes  the  plaintiff  from  his  afbon.  A 
jujiificcaidtt  is  likewife  a  fpecial  Plea  in  bar ;  as  in  atflions 
of  aflaulc  and  battery,  fan  affault  demefntt  that  it  was  the 
plaintiff's  own  original  aflault ;  in  trefpafs  that  the  de- 
fendant did  the  thing  complained  of  in  right  of  fome  of- 
6ce  which  warranted  him  fo  to  do ;  or.  in  an  adion  of 
llander,  that  the  plaintiff  is  really  as  bad  a  man  as  the 
defendant  faid  he  was.    See  title  "Jufiifcatnn. 

The  llatutes  of  liBtitatien  may  alfo  be  pleaded  in  bar; 
chat  is,  the  time  limited  by  certain  ads  of  parliament, 
beyond  which  no  pl.-iintilTcan  lay  his  caufe  of  adion;  as 
to  which  fee  this  Did.  title  Lsmttation  of  Aflinyis. 

An  EJiopptl  is  likewife  a  fpecial  Pica  in  bar  :  which 
happens  where  a  roan  hath  done  fome  ad,  or  executed 
fome  deed,  which  cflops  or  precludes  him  from  averring 
any  thing  to  the  contrary.  As  if  tenant  for  years  (who 
hath  no  freehold)  levies  a  fine  to  another  perfon.  Though 
this  is  void  as  to  llrangcrs,  yet  it  fhall  work  as  an  cHop- 
pel  to  the  cognizor  ;  for.  If  he  afterwards  brings  an  ac- 
tion to  recover  thefe  lands,  and  \\u  fine  is  pleaded  againU 
him,  he  fhall  thereby  be  ellopped  from  faying  that  he 
had  DO  freehold  at  the  time,  and  therefore  was  inca- 
pable of  levying  it.    Sec  title  EjloppeL 

The  conditions  and  qualities  of  a  Plea  (which,  as  well 
as  the  doclrioe  of  efloppcli,  will  alfo  hold  equally,  tmh- 
tatii  mutamdu,  with  regard  toother  parts  of  pleading)  are, 
1.  That  it  be  fingte  and  containing  only  one  matter  ;  for 
duplicity  begets  confufion.  But  by  ^at.  4  5  -'m. 
e.  16.  a  man  with  leave  of  Court  may  plead  two  or  more 
diftir^d  raaRers  or  fingle  Pleas ;  as  in  an  adion  of  affauk 
and  battery,  thtfe  three;  not  guilty, yS/t  t^ault  JcfKi/ntt  and 
the  fhitute  of  limitations,  z.  That  is  be  dired  and  pofi- 
live,  and  not  trgomeniative.    3.  Thatithave  convenient 

certainty 
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certainly  of  time,  phce,  ar.d  f^crfons.  4.  That  it  an- 
fivcr  the  plainiifrs  a!Ifg.ition»  in  every  matcrbl  point, 
'i  hat  it  be  fo  pleaJcJ  to  be  capiiblc  of  trial. 
Special  Picas  arc  ufuaily  in  the  aftiimativc,  fometitnes 
in  the  nepfiiivc,  but  they  always  advance  fomc  nc*v  faiX 
notmentioflcd  in  the  dcclaraiiun  ;  and  then  they  mufl  be 
averred  to  be  true,  in  the  common  form  : — "  and  this  he 
»  ready  tn  verify.** — This  is  not  ncceirary  in  Picas  of 
the  general  ilfue  ;  thofe  always  containing  a  total  denial 
of  the  fafls  before  advanced  by  the  other  part)*»  and 
therefore  putting  him  upon  the  pri>of  ot  them. 

Each  Plea  is  to  have  it*  proper  cunclurton ;  and,  regular- 
ly, all  Picas  that  arc  afHrmativc  conclude,  And  thii  he  is 
ready  to  verify,"  lie.  In  a  PLa  in  bar,  tiie  defend- 
ant in  the  beginning  fays,  **  That  the  platiuitV  ought  not 
(0  have  or  maintain  his  action  againU  him  and  con- 
cludes to  the  ni^ion,  i-it:.  *'  lie  prays  judgment  if  the 
plaintiff'  ought  to  have  or  maintain  bis  attion  againll 
him,"  A  PUa  of  a  record  ought  to  conclude, 

**  And  this  he  is  ready  to  verify  by  the  record,"  iffe. 

It  is  faid.that  the  conciufion  makes  the  Plea  ;  for  if  it 
begins  in  bar,  and  concludes  in  abatement,  it  u  a  Pica 
in  abatement.    L{1.  Rajm.  337. 

J I  is  a  rule  in  pleading,  that  no  man  be  allowed  to  plead 
fpecially  fuch  a  Plea  as  amounts  enly  to  the  general  i(fue, 
or  a  total  denial  of  the  charge  ;  but  in  fuch  ca^  he  (hall  be 
driven  10  plead  the  gencul  ilTuc,  in  terms  ;  whcfcby  the 
whole  quL-ilion  is  referred  to  a  jury.  But  if  the  defendant, 
in  an  aliizc  or  aflion  of  treipafs,  be  dcfirous  to  refer  the 
validity  of  his  title  to  the  Court  rather  than  the  Jury,  he 
may  fiate  his  title  fpecially,  and  at  the  fame  time  gi'vt 
etieurto  the  plaintiif,  or  fuppofe  him  to  have  an  appear- 
ance or  colour  of  title,  bad  indeed  in  point  of  lavv,  but 
of  wh^h  the  jury  are  not  competent  jodgej.   6ee  this 

Bid.  title  Ce/eur. 

When  the  Plea  of  the  defendant  is  thus  put  in,  if  it 
does  not  amount  to  an  iiTue  or  total  contradiflion  of  (he 
dccltration,  but  only  evades  it,  the  plaintitT  may  plead 
again,  and  rt^Iy  to  the  defendant's  Plea:  cither  tra- 
verfmg  it,  that  is,  totally  denying  it :  as  if  on  an  a^ion 
of  debt  upon  bond  the  dcfcndint  pleads  jU'vii  aa  ifiem, 
**  that  he  paid  the  money  when  due,"  here  the  plaintiff 
ID  his  RfpltcatioH  may  touUy  traverfe  this  Plea,  by  deny- 
ing that  the  defendant  paid  it  :  Or  he  may  allege  new 
matter  in  contradiilion  to  the  defendant's  Pica ;  as  when 
the  defendant  pleads  no  aiword  madt,  the  plaintiO  may 
reply,  and  fet  forth  an  a^ual  award,  and  aHign  a  breach: 
Or  the  replication  may  cvtftfs  arj  a-vaid the  Pica,  by  fome 
new  matter  or  diAiiivUon,  confident  with  the  plainiifPs 
former  declaration;  as,  in  an  ^iflio:^  for  trefpaOing  upon 
r»nd  whereof  the  plaintiff  is  feifed,  if  the  defendant 
Oicws  A  title  to  the  land  by  defcent,  and  that  therefore 
he  had  a  ri^bt  to  enter,  and  gives  colour  to  the  plainiifF, 
the  plaintiff  may  either  traverfe  and  totally  deny  the  fad 
of  the  dcfcenc;  or  he  may  confefs  and  avoid  it,  by  re- 
paying, that  true  it  Is  th  t  fuch  dcfcer  t  happened,  but 
that,  lince  thedefceni,  the  defrndant  liimfclf  dcmifed  the 
lands  to  the  pUimiffror  term  of  life.  S?c  titles  Rtpltra- 
tion\  Trauerjc.  To  the  replication  the  defendant  may 
rtjtin,  or  put  in  an  anfwer  called  a  Rfjeindtr,  The 
plaintiff  muy  aiifwer  the  Rejoinder  by  a  Sur-rtjtintftr ; 
upon  which  the  defendant  may  rdut ;  and  the  plaintiff 
aniWer  him  by  a  Sur-rtlutur.  Src  for  further  inforir.a- 
lion  thufe  titles  in  ibis  D'\t\, 

Vol.11.  ' 


The  whole  of  this  procefi  is  dcnominarrd  tlie  ^if&din^ ; 
in  the  fcvcral  llages  of  which  it  muft  be  carefully  ol- 
fcrvcd,  not  to  depart  or  vary  fiora  the  lillc  or  defence 
which  the  party  has  once  infifted  on.  I'or  this  {wl:<:K 
is  called  a  Dtparfure^  in  Pleading)  might  occafion  ccdkly 
altercation,  'i'herefore  the  ii-piication  muil  fupporl  the 
dcclaiaiion,  and  the  rejoinder  rouil  fupport  the  Pica, 
without  departing  out  of  it.    See  title  D.parture. 

Yet  in  many  aAions  the  plaintiff,  who  lias  alleged  in 
his  declaration  a  general  wrorg,  n^ay  in  his  replication, 
after  an  evaftve  Pic*  by  the  aefeiidant,  reduce  that  ge- 
nera! wrong  to  a  more  par'.icalar  certainty,  by  alTigning 
the  injury  afrclli  with  all  its  fpecific  circumflances,  in 
fuch  manner  3»  clearly  to  afccrtain  and  identify  it,  con- 
fitlcntly  with  his  general  complaint;  which  ii  called  a 
A'rw  or  Nowi  ^l^gamtnt*  As,  if  the  plaintiff  in  trefpafs 
declares  on  a  breach  of  his  clofc  in  D.\  and  the  defendant 
pleads  that  the  place,  where  the  injury  is  faid  to  have 
happened,  is  a  certain  clofe  ot  palture  in  D.  which  dc- 
fcended  co  him  fiom  ^.  his  iaiher,  and  fo  is  his  own  free- 
hold ;  the  plaintiff  nray  reply  and  affign  another  clofc 
in  i>.  fpecifying  the  abuttals  and  boundaries,  at  the  real 
place  of  the  injury.    Bro.  Mr.  title  Trtfpafi^  205,  284. 

Jt  hath  already  been  obfcived  that  dupUcity  in  Plead- 
ing mull  be  avoided.  Every  Plea  mul^  be  Ample,  en- 
tire, connedcd.  and  confined  to  one  fmgle  puir.t :  it 
mull  never  be  entangled  with  a  variety  of  didin^  inde- 
pendent .''nfwe.'s  to  the  fame  matter ;  which  mull  re- 
quire as  many  different  replies,  and  introduce  a  multi- 
tude of  iffues  upon  one  and  the  fame  difpute.  For  thi« 
would  often  embarrafs  the  jury,  and  fometimes  the  Court 
itfelf,  and  at  all  events  would  greatly  enhance  the  ex- 
penfc  of  the  parties..  Vet  it  frequently  is  expedient  to 
).iead  in  fuch  a  manner,  as  to  avoid  any  implied  admif- 
fion  of  a  fa^t,  which  cannot  with  propriety  or  fafety  be 
pofitivcly  aliiimed  or  denied.  And  this  may  be  done  by 
what  is  called  a  Pio^tjlaii^n  ;  whereby  the  party  inter- 
pofes  an  oblique  allegation  or  denial  of  lome  fafl,  protelt- 
ing  (^m/y7i7»*?'ci),  thai  fuch  a  matter  does,  or  does  not, 
exill ;  and  at  the  fame  time  a\'oiding  a  dire£l  aflirmatiofi 
or  denial.  See  title  Frorejiatuu. 

In  any  (lage  of  the  Pleadings,  when  either  fide  ad- 
vances or  ailirms  any  new  matter,  he  ufually  (as  has 
been  faid]  avers  it  to  be  true  ;  "  and  this  he  is  ready  to 
verify."  On  the  other  hand,  when  either  fide  tra- 
vcrles  or  denies  the  fails  pleaded  by  his  antagoniH,  he 
ufually  leitdtrs  an  IJfut,  as  it  IJ  termed  ;  the  language  of 
ivhich  is  different,  according  to  the  party  by  whom  the 
iffue  is  tendered  ;  /or  if  the  traven'e  or  denial  comes  from 
the  defendant,  the  iffue  is  tendered  in  this  manner,  *<  and 
of  this  he  puts  himfeir upon  the  country;"  thereby  fub- 
mitting  himfelf  10  ttic  juiigmert  of  his  Peers  :  hut  if  the 
traverfe  lies  upon  the  pUintiff,  he  teodtrs  the  jffue  or 
prays  the  judgment  of  the  Peers  agaiolt  the  defendant  in 
anorher  form ;  thus,  **  and  this  he  prays  may  be  inquired 
of  t>y  the  country." 

Uut  if  cither  fide  (as,  for  iDflance,  the  defendant) 
pleads  a  fpecial  negative  Plea,  not  traverfing  or  denying 
any  thing  that  ua^  before  alleged,  but  dilclofing  foicv 
new  negative  matter;  as  where  the  fuii  is  on  a  bond, 
conditioned  lu perform  an  award, ard  the  defendant  pleads, 
negatively,  that  ro  awaid  was  made,  he  tenders  co  iffue 
upon  this  I'lcn  ;  be caufe  it  docs  not  yet  appear  whether 
the  fail  will  be  ilfp'-itd,  the  plaintiff  not  having  yet  af- 
3  L  fcrled 
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icrted  the  exiRenee  of  any  award ;  but  when  ihc  plainiifF  . 
replies,  and  lets  forth  an  at^ual  fpecific  award,  if  thru 
the  defcndani  trivcrfcs  ihe  rcpllcnitjn,  and  dcnio  the 
making  of  any  fuch  award,  l>c  then,  and  not  bctove,  ten- 
ders an  iffue  to  the  plaintiff.  For  when  in  the  comic  of 
plcsding  they  come  to  a  point,  v^hich  is  illirmed  on  one 
fide,  and  dtnird  on  the  cthtr,  they  are  then  laid  to  bt; 
at  ifi"ue;  aU  their  debates  being  ni  lL,tl  contraded  into  a 
fingle  point,  which  murt  then  be  detenr-incd  cither  ia 
favour  of  i:.e  pbintiff  or  t>f  the  defendant.  Jiajm.  109. 

Eefidea  the  rules  and  circumltanccs  already  panicu- 
larifed,  there  are  feveial  general  rules  laid  down  in  the 
^oo\ci  ttiih  rcfpcd  10  Plciding  ;  of  which  the  following 
are  the  moll  obfervablc  : 

AU  Pleas  arc  to  be  fucctnfl,  without  unneccfijry  repe- 
titions, and  be  diretl  and  pertinent  to  the  cafe,  nc:  by 
uay  of  argument  or  rehcarfal  ;  and  the  Pica  of  every 
man  (hn'.l  be  taken  rooft  tlrongly  ngainlt  himfelf.  2  LtJl. 
304.  The  Plea  rauft  anfwer  the  charge  in  the 

decUraiion,  or  it  will  not  be  good.  1  D.:n-j.  /ih.  235. 
If  it  doiK  no:  anfwcr  all  the  matter  conuiined  in  the  de- 
claration, the  pbintifF  lhall  have  judgment,  as  for  wantof 
a  Plea  {i.e.  as  to  the  part  net  arfwercd).  i  Lrv.  j6.  But 
when  judgment  inejc^nicr.tis  ligncd  for  want  of  a  Plea, 
if  podclBon  be  not  delivrrcd,  a  Judge  before  the  afiifct, 
may  compel  the  plainiifF  to  accept  a  pica.  2  Salh.  5  16. 

Every  afSrmativc  in  pleading  ought  to  be  anfwcrcd 
with  an  cxprefs  negative  ;  and  if  a  perfon  be  named  to 
be  duelling  at  A  it  is  no  Plea  to  fay,  that  he  is  an  inha- 
bitant at  foroe  other  place  ;  unlcfs  i:  conclude  in  the  ne- 
gative, and  not  at  J.    Co.  Lit.  126:  19^/  6.  i. 

When  a  man  pleads  fpecial  matter,  and  concludes  ge- 
nerally, he  thereby  waives  the  fpecial  matter,  7  MsiJ.  53. 
Pleai  that  arc  too  general  are  not  good,  i  ii/w.  239  : 
zSalk.  5  =  1.  Every  Pica  ought  to  be  fingle  and  cer- 
tain ;  and  not  double,  or  contain  a  multitude  of  dif- 
tinil  matters  to  one  and  the  fame  thing,  whereto  feveral 
anfwers  arc  required,  which  will  not  be  allol^•ed  :  nor 
laay  the  defendant  plead  two  matter.*,  each  being  a  fuf- 
Rcient  bar  to  the  action,  unlcfs  one  depends  on  the  other; 
or  defendant  cannot  come  at  the  one,  without  fliewing 
the  other;  when  it  is  good.  11  Rep.  52  :  1  Tirflf .  48,  272  : 
2  Nclj\  Air.  125.^. 

Good  matter  mufl  be  pleaded  in  right  form,  apt 
lime,  and  due  order;  but  that  which  is  only  inducement 
or  conveyance  to  the  fubftancc,  need  no:  be  fo  ccrwinly 
alleged,  as  that  which  is  the  git  of  the  Plea.  Co,  Lit. 
5c;  :    P!c--v.  6j,  81  :    Cre.  y.v.  362. 

What  is  apparent,  and  appears  from  a  ncccffary  im- 
plication in  the  record,  need  not  be  averred.  Ca.  L:ii, 
300  :  7  Cff.  40 

Every  man*5  Plea  (hall  be  taken  moft  ftrongly  againft 
himfelf,  as  tvery  body  is  prefumed  to  make  the  moll  of 
his  own  cafe.  Djtr  16  :  Ca.  Litt,  303  :  ihb.  23+: 
U:(h.  1 86. 

What  the  parties  have  agreed  in  Pleading  (hall  be  ad- 
milted,  tho'  the  jury  find  othcrwifc.  2  MiJ,  5. 

When  a  man  will  recover  a  thing  from  another,  it  is 
liot  enough  for  him  to  deftroy  fuch  pcrfon's  title,  but  he 
tDU!*  prove  his  own  a  better,  yajgh.  58,  60. 

Every  man  ftiali  plead  fuch  Pleas  as  are  proper,  ac- 
cording to  the  quality  of  his  cafe,  cllatc,  oj  ioterclh 
Co.  Ui.  285.  303.  L    .  L  ■ 

The  law  requites,  in  every  Plea,  that  it  b;,  m  matter, 
fflgiicient,  tnd  that  ti  be  deduced  and  exprc!r:a«frtr^wx 


(6  thf  firm  if  /aw ;  and  if  itther  be  wantmg,  it  is  caoie 
of  demurrer.  Ihh.  164.  But  it  is  faid,  a  man  is  not 
bonnd  to  one  form  of  pleading,  fo  he  plead  the  fubAance 
of  the  matter.  /*/c-j.\/.  ^35. 

Every  I'Ua  in  bar,  being  a  confclEon  and  avoidance  of 
I  ihe  plaiifiitf*5  adieu,  maj}  he f.tfttnii've  And  (tr lain,  with 
j  an  avoitlanccof  piatniift'sdemand,  W'hicU  hemay  travcrfc. 
I  and  thereon  go  to  ill'ue;  hecaule  the  declaration  lianas 
I  confclTcd,  as  far;-.s  it  is  not  avoided  by  the  defendant, 
iJjfr  66:    GcLib.  253  :     1  Lfsn.  78. 

If  a  count,  avowry,  (lvhle(^isin  nature  of  a  count,} 
rcpHcation,  tvc.  wantyjr/fl,  or  omit  f/ri'jj^/i/jrf  ol  time, 
place,  cj;<r.  ihcy  may  be  made  good  by  the  replication; 
and  the  replication  by  the  rcjcindcr,  ^-c.  7  Co.  25.  a: 
\  ^  Co.  1 30  b:  Co.  Lit.  303  :  but  not  if  it  be  inludicient  in 
I  matter,  z  I'ent.  222.  w 
.      AU  Pleas  muft  be  alleged  direftly,  and  not  by  way 
I  of  reh?arfal;  nor  is  it  lufficicni,  that  what  ought  to 
be  exprcfily  pleaded,  msy  be  deduced  by  argument  froai 
what  ii  pleaded.   Co.  Z,;V.  30J. 

Jn  matters  triable  by  taw,  all  things  iffuable  ought  to 
be  fpccially  alleged,  in  order  to  have  a  convenient  trial; 
but  in  matters  ipiritual,  the  Uw  is  orherwife,  becaufe 
there  is  no  peril  in  the  trial;  thereforc>it  certain  cnouijh 
to  ground  a  certificate,  it  is  fjtiicient.    3  Una.  ^00. 

Where  one  is  authorixrd  to  do  a  thing  by  Common 
Law,  llatutc,  cuitom,  grant,  or  commi^riun,  h;::  ought  to- 
(hew,  that  he  hath  purfued  the  fubftancc  of  it  accordingly. 
;  Co.  Lit.  303. 

General  ei^ates  in  fee-fimpic  maybe  generally  alleged; 
as  that  y.  S.  was  fcifcd  in  fee ;  but  the  commence- 
ment of  particular  ellates  mull  be  flit-^n;  becaufe  they 
•  could  no:  originally  commence  without  a  conveyance, 
which  mull  be  Ihcwn,  unlcfs  they  btf  alleged  by  way  of 
inducement  only.    Co.  Li:,  izi.  a\  303. 

EiUtes  in  tail,  and  pertkuiar  editer,  mufl  be  fhe^'n. 
I  A  Plea  of  conveyance  of  lands,  ks'c.  itfer  ttlia,  where  the 
'  conveyance  contains  more  than  relate*  to  the  matter  of 
I  the  Plea,  is  good.    1  RsIL  Rep.  72. 
'     If  a  party  pleading  derives  an  cllate  to  another,  under 
'  which  he  doth  not  claim  any  thing,  there,  general  Plead- 
ing is  fofficient ;  becaufe  he  hath  no  means  to  know  c/tt- 
tber  man's  tifU ;  but  it  is  othcrwife  where  he  himfelf 
claims  under  it.    Canh.  209. 

If  one  comes  in  by  aift  of  law,  the  gir»ral  alUgattcn 
nxill fu^.ci  ;  and  things  fpiritual,  or  where  the  Plea  con- 
fills  of  matter  infinite,  may  be  general'y  pleaded.  Ail 
nccefiary  circumtiances  inplud  by  lav.'  need  not  be  ex- 
preffcd  in  the  Plra  ;  but  when  any  fpecial  or  fuhilaniiai 
matter  as  alleged,  it  lhall  be  fpecially  anfwered  ;  fo,  msl- 
tcrs  of  record,  where  they  arc  the  foundation  of  the 
fuit,  or  fubftancc  of  the  10  Rep.  jj.:   Cro.  Car, 

7.(9  :  PUn'^.  63. 

It  a  thing  is  lV*ewnin  Pleading,  and  it  is  not  afterwan^i 
traverfed,  or  averred  fpedally  to  the  contrary,,  it  will  br 
taken  to  be  cjifeftd.  Tiiongh  the  confelii^-n  of  one  de  - 
fendaut  in  liis  PUn,  (hall  not  pr^-judice  another.  I'IoilJ. 
4.3:  Ikb.  64.  A  relrafe  pleaded  to  an  aftion  of  trefpa:"s 
without  ihewing  'wben  it  was  made,  fliall  be  taken  to  be 
before  t:ie  trcfpals  done :  And  a  Plea  nf  difcharge  or  giv- 
ing notice,  S5V.  mufl  flicv  how  it  was  given.  10  Rep, 
40  :  Vkxv,i.  iz3  :    Dyir  41. 

Bonds  and  deeds  arc  to  be  |)Ica<icd  with  a pr^fert  bii ,« 
nria,  &c.   Scc  lilies  Qyw;  Ptv/tit. 

That 
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Thit  ttliicK  U  tillfgtd  by  way  of  hflLttmtat  its  the  | 
fviKftsncc  of  che  matter,  iKtfd  not  be  as  certainly  alleged,  j 
Ss  the  fabHancc  iifcli.  rhwJ.^i.    He  wlio  pU-adi  in  ihr  j 
; '  -/ttivit  is  not  bounil  to  plead  fo  txaclly  a:>  he  w  ho  plcadi 
i.i  the  nflrK/ttii;!,    .And  ttiaC  which  a  man  cannot  have 
certain  knowledge  of,  lie  is  not  boond  certainly  to  plead. 
f!s"j.'il,  33,  80,  126,  129. 

Where  the  maittr  is  indifferent  10  He  well  cr  ill,  ard 
iKc  party  plcidsovcr,  the  Court  will  intend  it  well.  MoJ. 
Ca/.  136.  If  there  be  a  repugnancy  in  IMtfJcing,  it  is 
error,  z  Ja./.  iHz  :  ytnk  Cent.  21.  And  a  man  (hall  not 
lalcc  advantage  of  his  own  wron^,  by  pIcadin;r/-V.  Cro.  \ 
Jac.  5^8.  A  man  cannot  plead  any  thing  afterwards 
which  he  might  have  pleaded  at  firit.  yW.  318.  Sur- 
plufagc  fhall  never  make  the  Pica  vicioui,  but  where  it 
IS  coniriry  to  the  mailer  before.  Rayf/i.  8. 

liveryman  mull  plead  (uch  Pica  as  is  proper  j  but  that 
need  not  be  pleaded  on  one  fiae,  which  will  come  properly 
on  the  other,  //cA.  3,  781  162.  1 
Where  it  is  doubtlul  between  the  parties,  whether  a  , 
Plfa  be  good  or  not.  it  cannot  be  determined  by  the  Court 
on  moti.  n,  but  there  ought  to  be  a  demurrer  to  the  Pita  ; 
and  on  arg-oing  thereof,  the  Court  will  judge  of  the  Plea^ 
wlicthcr  i^ofd  or  bad:  And  no  advantage  can  he  had  of 
dnubie  Picauing,  without  //rort/demurrcr.  liut  though 
the  (rouri  is  to  judge  n{  Pleading,  rl-ty  ivUI  net  Mre:} 
any  f-erfsn  h»n.v  to  fuad»  notwithAanding  the  matter  be 
difiicult  t  for  tit  furita  ms'ji  pltdii  at  thtir  ptrtl^  and 
Cwunfel  are  to  advife,  CJ:V.  Luivj.  422. 

A  Plea  may  be  amtndeJy  if  it  be  bur  hi  /tf/er,  and  not 
entered, /a}7/i^  afts  :  Ifattet  the  defendant  hath  pleaded,  1 
the  platmitf  alters  his  dechration,  the  defendant  may 
alter  hii  Plea.  Sec  title  Jnnmimtnt,  Falfhood  in  a  Pica, 
if  not  hurtful  to  plaintiff,  nor  beneficial  to  defendant, 
doth  no  injury  ;  as  it  doth  where  detrimental  to  plaintiff", 
fr.  2Z<;7/.  297.  Though  if  an  attorney  pleads  a  f^ilfc 
Plea  by  deceit,  it  is  againll  his  oath,  and  he  may  be 
6neJ.    I  Zaik.  515. 

3.  An  Issue  upon  Matter  of  Law  is  called  a  DtmHrrer\ 
2S  to  which  fee  this  Dictionary  under  that  title. 

An  Iffuc  of  faft  is,  where  the  fit\  only,  and  not  the 
law,  is  difpuied.  And  when  he  that  denies  or  travcrfes 
the  fa-!l,  pleaded  by  hi^  atitagoni:!,  has  tendered  the  iffuc, 
thus,  "  and  ihii  he  prays  may  be  inquired  of  by  the 
country  or,  "  and  of  thi\  he  puts  himfilf  upon  the 
country  it  may  immediately  be  fubjoincd  by  the  other 
party,  "  and  the  fiid  J.  B.  doth  the  like."  Which 
tionc>  the  if!ue  is  faiJ  to  be  joined  ;  both  parlies  having 
agreed  to  reft  the  fate  of  the  caufe  upon  the  truth  of  tlic 
fid  in  queDion,  And  thi*  ifTuc  of  ta^fl  mull,  generally 
fpcaking,  be  determined,  not  by  thejuigcs  of  the  Court, 
but  by  Torn;  other  method  ;  the  principal  of  which  me- 
thods ii  that  by  the  Country,  ^tr  pnn^  (in  Litin,  fsr 
fMr;a/n.)  that  is,  by  Jury.  See  titles  7r<d/ ;  Jtttjr. 

During  the  whole  of  the  proceeding*,  from  trie  lime 
of  the  difendarc's  appearance  in  obedience  to  the  King'* 
writ,  it  is  reccffary  that  both  t'le  parilci  be  kept  or 
tcMiauetJ'ia  Court  from  day  today,  till  the  final  deter- 
mination of  the  fuii.  For  the  Cuurt  can  determine  no- 
thing, utilcfi  in  the  prcfcnce  of  both  the  p.-.riies,  in 
prrlon  or  by  thtir  aitfrnici,  or  upon  def-tult  of  One  of 
them,  after  hU  original  appearance,  and  a  time  prefixed 
fur  his  appearance  in  Court  ag;iiii.    1  htrt-fcrc,  in  the 


courfc  of  Pleading,  if  cither  party  neglcfls  to  put  in  Us 
dceltration,  Plea,  replication,  rrjoinder,  ar.d  the  like, 
within  the  limes  allotted  by  the  fianding  rules  of  the 
Court,  the  plaintiff',  if  the  omiffion  be  hi^,  is  fald  to  be 
twKjtiii^  or  not  to  (ollow  and  purfue  bis  comp'amt ,  ar.d 
fhali  lofc  the  beticfit  of  his  writ :  or,  if  the  negligence 
be  on  the  fide  of  the  defendant,  j'jjgmcn'  may  be  had 
agAtoIl  him,  fjr  fuch  hi\  dcfiolt.  And,  alicr  iffue  or 
dimiirrer  juired,  as  well  as  in  feme  of  the  previous 
liagcs  of  prt;cccdinf,  a  day  is  coniii.ually  gi*en  ard 
ciuert'd  upon  the  record,  for  the  parties  to  appear  on 
from  time  to  time,  as  the  exigence  of  the  cafe  (:>ay  re- 
quire. The  giving  of  iliis  d.iy  is  called  the  CejiUnuanir, 
bircaufc  tliereby  the  proceedings  arc  continued  v^ithoux 
interruption  from  one  adjournment  to  another.  If  thcfie 
continuances  arc  omitted,  the  caufe  is  thereby  difconti 
nucd,  and  the  defendant  is  difcharged  fiut  die,  without 
»  fo''  ib>^  turn:  for  by  liis  appearance  m  Court  he 
has  obeyed  the  command  of  the  King's  writ ;  and.  un- 
\eU  he  be  adjourned  over  to  a  dsy  certain,  he  is  no 
longer  bound  to  attend  upon  that  fummo::s;  but  he  rouft 
be  warned  afrefh,  and  the  whole  mult  begin  4/e  novo. 
See  title  Dijcam'tn-.xanct  Proet/t. 

Now  it  may  fometimes  happen,  that  after  the  de- 
fend-tnt  has  pleaded,  nay,  even  after  iffje  or  demurrer 
joined,  there  may  liavc  arifcn  fomc  new  matter,  which 
it  is  proper  for  the  defendant  to  plead ;  as,  that  the 
pLiintiff,  being  a  femc-fole,  is  fmcc  married,  or  that  (he 
has  given  the  defendant  a  releafe,  and  the  like :  here, 
if  the  d*.'fendant  takes  advantage  of  this  new  matter,  as 
early  as  he  poffibly  can,  vtz.  at  the  day  given  for  his 
next  appearance,  he  ii  permitted  to  p1e.id  it  in  what  is 
calUd  a  Plea,  put}  Hufre'tn  c^ntlnuancf ,  or     finer  the  tail 
adjournmcnc."    For  it  would  be  unjufl  to  exclude  hitn 
from  the  benefit  of  this  new  defence,  which  It  was  not 
in  his  power  to  make  when  he  p!c:ided  the  former.  But 
it  is  dangi-rous  to  rely  on  fucb  a  Pica,  without  due  con- 
I  fidcratitm  ;  for  it  confcfies  the  matter  wbich  was  before 
)  in  difpute  between  the  parties.  Cro.  Elts..  49.    And  it 
I  is  not  allowed  to  be  put  in,  if  any  continuance  has  in- 
i  icrvcocd  between  the  arifing  of  this  lr<ni  matter  and  the 
pleading  of  it :  for  then  the  defendant  is  guilty  of  oe- 
gledl,  and  is  fuppofcd  to  rely  on  the  merits  of  his  former 
I  Plea.    Alfo  it  is  not  allowed  after  a  demurrer  is  deter- 
\  mined,  or  vcrdifl  gi^cn;  bccuul'c  then  relief  may  be 
had  in  another  way,  namely,  by  writ  of  audita  qutrela* 
Cro.  yac.  ()^(>      Ami  thefc  Pleas,  puis  darrtm  cotiunu* 
fluff t  »hen  brought  to  a  demurrer  in  law,  or  iflue  of  fa{t, 
I  fhall  be  determined  in  like  manner  as  other  Pleai. 

Demurrers,  or  quciruini  concerning  the  jhf.d(ncy  of 
I  the  matter!  alleged  in  the  Pleadings,  arc  to  be  deter- 
mined by  the  J-tdgc3  of  the  Court,  upon  folcmii  argu- 
ment; and  to  that  end  a  demurrer  book  is  made  up, 
containing  ail  the  procc'dings  at  length,  which  arc  after- 
wards entered  on  record ;  and  copies  thereof,  c<tUec^ 
Puptr-bttni.,  .tr-f  delivered  to  the  Judges  to  perufc.  The 
Me.ord  is  a  hiltory  of  the  moll  m-.tcrisl  proceedings  in  the 
caultf,  entered  on  a  parchment  roll,  .ind  continued  dowa 
to  the  prefent  limc  ;  in  which  mull  be  tl.Jied  the  oiiginal 
writ  and  ruromon*,  all  the  Pleadings,  the  decoration, 
view  uf  oyc**  prayed,  ths  imparlances,  Pl?a,  replication, 
rejoinder,  comli.uancci,  and  whatJver  f.irther  proceed- 
ings h.ive  been  had;  all  entered  t:rLium  on  the  roil, 
and  atfo  i\'c  i.Tue     demurrer,  and  joinder  therein. 

3  ^  -  Tbcfe 
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Thefe  were  formerlv  aUftrkten,  at  indeed  all  public 
proccedi-^gs  were,  in  N-TKtvt  or  Law  F>  fnch,  and  even 
tlic  arguments  of  the  Counfel,  anddccitionsof  the  Court, 
uere  in  ti<c  fame  barbaroas  dialeft.  Au  evident  2nd 
(haroelul  badge,  it  mutl  be  owned,  i  Ijir.ckJ}(.'h-,)  of 
tyranny  and  foreign  ierviiode;  being  introduced  under 
tlie  aufpices  ot  Wi/licm  ihr  NcyTSjn,  and  lus  ibni.  'J'hts 
continued  till  itic  reign  o\  Ejii-arJ  \\\.\  who,  having 
trmplojrcd  his  arms  fucccfsfulty  in  fubduing  the  Crcivrt  ot 
Fraa.-f,  thcught  it  unbefceming  the  dignity  of  the  vic- 
tors to  life  any  longer  the  hKiunis  of  a  vanqiiiQied 
country.  B/  the  J?tit.  ;6  £.  3.  t.  1 1;.  it  was  therefore 
ena<^ted,  that,  for  the  f  uture,  all  Plea!'  thouM  be  pkaded, 
Hiewn,  dcfeitdcd,  anrvered,  debated,  atici  judged  in  the 
£u^hjh  tongue,  hut  be  entered  and  enrolled  in  Latin. 
The  praflil'crj,  howcx-cr,  being  tied  to  the  Ssoinwn 
languigc.  and  therefore  iaiajining  they  could  cxpreis 
their  thoughts  more  aptly  and  more  concirdy  ii^ghat 
ihii)  in  any  other,  llill  continued  to  take  their  notes  in 
Law  Frta:b :  and  of  courfe  when  thofe  notes  came  to  be 
publiihed,  under  the  denomination  of  Reports,  they  were 
printed  in  that  dialect.    3  Ccm.ti.  r.  21. 

The  learned  Commentator  then  proceeds  to  (hew  the 
necenity.  and  in  fomc  roeafare  the  propriety,  of  thefc 
ancient  law  languages ;  and  afterwards  thus  proceeds,  in 
the  bitlory  of  the  change  of  that  ufed  in  Pleadings  and 
Records : 

Tnii  technical  La.'in  continued  in  nfe  from  the  time  of 
its  brd  inirodudion.  till  the  fubverfion  of  our  ancient 
ConrtitJiion  under  C»TWTiv.'/ ;  when,  among  many  other 
innovations  in  the  Law,  fomc  for  the  better  and  fomc  for 
(he  worre,  the  language  of  our  rccotds  was  aUered  and 
turned  into  En^Ujh,  Ba:,  at  the  Rcftoraiion  of  K. 
Chat  Its  II.,  this  novelty  was  no  longer  countenanced; 
the  praclifers  finding  it  x*ery  difHculc  to  cxprcfs  thcm- 
fe!rc$  fo  concifely  or  fignificantly  in  any  other  language 
but  the  Littin.  And  thua  it  continued,  without  any 
ler.fible  inconvenience,  till  about  the  year  1750,  when 
it  was  again  thought  proper  that  the  proceedings  .it  Law 
fhoald  be  .i:/:e  tmo  En^!ijh\  and  it  was  accordingly  fo 
ordered  by  fat.  4  G«.  z.  c.  a6.  This  provifion  wa» 
made*  according  co  the  preamble  of  the  flatute,  that  the 
common  people  might  have  knowlcge  and  undcrlland- 
ing  of  what  w3f  alleged  or  done  for  and  againll  them  in 
the  procefs  and  Pleadings,  the  judgment  and  entries  in 
a  caufe.  Which  purpofe  has,  it  is  to  be  feared,  not 
been  very  completely  anfwcred.  On  the  otlter  hand, 
thefe  inconveniences  have  already  arifen  from  the  al- 
teration ;  that  now  many  clerks  and  attorntes  arc  hardly 
able  to  read,  much  lefs  to  anderihnd,  a  record  even  of 
io  modern  a  date  as  the  reign  of  Ctor~/  I.  And  it  has 
much  enhanced  the  expenfe  of  all  If  gal  proceedings: 
tor  ijnce  the  praftifers  are  confined  ^for  the  fake  of  the 
Samp  duties,  which  are  thereby  confidcrably  increafed) 
to  write  onlv  a  flated  number  of  words  in  a  Otcet ;  and 
as  the  Eis'-.^  language,  through  the  multitude  of  it's 
particles,  is  much  more  vcrbofc  than  the  Lnun  ;  it  fol- 
lows that  the  number  of  ihcets  mull  he  very  much  aug- 
mented by  the  change.  The  tranfiation  alfo  or  tech- 
nical phrafci,  and  the  names  of  \vrits  and  othfr  procefs, 
were  found  to  be  fo  very  ridiculous,  (a  writ  q(  niji prists^ 
Ciiore  tmpcJif,  fifi  facial,  ha&eai  arpui,  and  the  reft, 
not  being  capable  of  an  Eni/i/h  drefs  with  any  degree  of 


ferioufnefs,)  that  in  two  years  time  it  v/Ai  found  nece&ary 
to  m:ke  a  new  aA,  /at.  6  G<o.  a.  c-  14 ;  which  allows 
.-ill  technical  wordi  tocon:inu?  in  the  ufuai  language,  and 
has  tdcreby  almoll  defeated  every  bcne^cial  purpofe  of 
the  former  fUtutc. 

What  ii  faid  of  the  altcrat'ton  of  language  by  ^af. 
4  Cc?.  2.  (  26,  will  hold  equally  llrong  with  rctpecl  to 
the  prohibition  of  uftng  the  antienc  immutable  <e;irt'hamif, 
in  writing  the  rccoris  or  other  legal  procetdings ; 
whereby  t*ic  reading  ot  any  record  thji  i>  filiy  years  old 
is  now  bcccme  tne  ibjttt  of  fcicnce,  aiid  calU  for  the 
help  of  an  antiquarian,  liai  that  branch  of  ic,  which 
forbids  the  ufc  of  abbre\iitions,  fcems  to  be  of  more 
fu!id  advantage,  in  dcbvcring  fuch  proceedings  from 
obfcurity. 

When  the  fubf^ance  of  the  Record  is  completed,  and 
copies  arc  deUiercd  to  the  judges,  the  matter  of  law 
upon  which  the  Demurrer  is  grounded  is  upon  folemn 
argument  Cc;rrniincJ  by  the  Court,  and  judgment  is 
thereupon  accordingly  given  byihem.  Sectitlc  Dtmurrer. 

An  iffuc  of  Facl  takes  op  more  form  ai^d  preparation 
to  fettle  it;  for  here  the  truth  of  the  matters  alleged 
rnuft  be  fotcmitly  examined  and  etlabiifhed  by  proper 
evidence  in  the  channel  prii'L-ibed  by  law.  To  which 
examinaiiun  of  Fa£ts,  the  name  of  Trial  is  ufu:illy  coik- 
hhed.  As  to  i\hich,  (ee  this  D\A.  titles  Trial  \  Jyyt  Sec, 

If,  by  the  mifccndud  or  inadvertence  of  the  Pleaders, 
the  iflue  be  joined  on  a  faA  totally  immaterial,  or  infuf- 
ficient  to  determine  thr  rig  lit;  fo  that  the  Court,  upon  the 
finding,  cannot  know  for  whom  judgment  ought  to  be 
given;  the  Couit  will  award  a  Repl<aJtr\  pariti 
rcplacittmt.  As  if,  in  an  action  on  the  cafe  in  a£umpjit 
againll  an  executor,  he  p'.eads  that  he  himfelf  (inftcad 
of  the  tcflator)  made  no  fuch  prcmife.  2  Ffittr.  jg6. 
So  if,  in  an  adlion  of  de'rt  on  hor  d,  conditioned  to  pay 
money  t.a  or  h/»re  a  certain  day,  the  delendant  pleads 
payment  cn  the  day  ;  which  ifTue,  if  found  for  the  plsin- 
ti^,  would  be  inconclufive,  as  the  money  might  have 
been  paid  it/ort.  S:ra.  994.  Uiilcfs  it  appears,  from  the 
whole  record,  that  nothing  material  can  pnfubly  be 
pVaded  in  any  (hipe  whatfoever.  and  then  a  Repleader 
would  be  fruitlcls.  \  Burr.  301,2.  Ard,  whenever  a 
Repleader  is  granted,  the  Pleadings  mu!V  begin  Je  m-j^ 
at  that  llage  ot  them,  whether  it  be  the  Plea,  replica, 
tion,  or  rejoinder,  ^r.  wherein  there  appears  to  have 
been  the  firll  defeft,  or  deviation  from  the  regular 
courfe.  Rtijti.  45S  :  Sali.^yg:  See  further  title  ^i/ZMj/irr. 

4.  It  bath  been  already  noticed,  (fee  ante  1,)  that 
after  the  plaintiff  has  declared,  and  the  defendant  ap- 
peared, he  may  be  allowed  a  certain  time  by  Ii^tpcrlantt 
to  prepare  for  his  defence.  Tht  ir^Sinal  tfal  cf  J^cb 
Imparlantt,  and  the  time  in  alt  cafes  allowed  for  the 
defendant  to  plead,  is  here  to  be  noticed  ;  as  laid  down 
in  Tidd^i  Frail.  K  B.  where  a  vaft  number  of  authori- 
ties on  the  fubjefl  are  collated  and  digencd,ia  tr.c  follow- 
ing  rtiort  and  pcrfpicucus  msnncr: 

After  a  gemral  Imparlance,  the  defendant  can  only 
plead  in  bar  of  the  action  .  and  cannot  regularly  plead 
to  the  jurifdtdson  of  the  Court,  in  ahsx^tmea:,  or  a  tenJtr 
and  touts  tempi  prifi.  It  is  then  alio  too  late,  as  has  al* 
ready  been  hinted,  to  claim  ecKu/anctt  crct-mand  oyer  of 
a  deed,  ^e.  After  ay^ff;<T/ Imparlance,  the  defendant 
may  plead  in  ;U>atcmeDi,  chough  not  10  the  jurifdiflioo 
14  of 
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of  the  Court.  And  where  the  defcad.mt  pleaded  a  mif- 
n  iiittr  in  .ibitenit-n',  after  an  Iinpailancc,  which  was 
niCcTcd  ihuj.  *'  Ana  B.  who  wa*  arrcHcd  hy  ihc 
name  of  ^.  C.  coinci,"  bV.  ;  the  Court  held  ihis  to  be 
tant^imount  to  a  fpcci^il  imparLincc.  After  a  gc/teral- 
jfittat  Imparlance,  the  defendant  may  not  only  plead  in 
abaiemeni  of  the  writ,  bill,  or  count,  but  a.\{o  frtviltge, 
which  is  a  Plea  to  the  pfr/in  of  the  defendant,  affciting 
the  jhri/dtSsctt  of  the  Court.  But  he  cannot  picjj  3 
U'lJtr  ar.d  touis  tempt  fri^,ahfT  any  kind  o(  tntpsrlarce ; 
for,  by  craving  time,  t.c  admits  he  U  not  tea-ii,  and  fo 
falfitie>  Iii\i*!oa.  A  toicier  muft  therefore  be  pleaded 
before  Jm[>arlance,  of  liic  fame  lerin  with  the  declara- 
tion ;  unlefs  the  declaration  be  delivered  or  fi'ed  fo  late, 
that  the  defendant  is  not  obliged  to  plead  to  it  that  term  : 
and  ihcn  h  may  be  pleaded,  of  courji^  within  ihc  firll 
lour  days  iaciufive  of  the  next  term,  or  even  after- 
wards, upon  notion,  as  of  the  preceding  term.  Sec  Ter.a'er. 

If  the  defendant  plead  in  abatement  after  a  ^tittral 
Imparlance,  to  the  juiifdi^liori  of  the  Court  after  Ji/pf- 
euii  Imparlance,  or  a  ttnu^cr  after  any  kind  of  Impar- 
lance, the  plaintid"  may  i/rwiKr,  or  allege  the  ln;patl3ncc 
in  his  replic.ition.  by  way  of  r/ip/e/;  but  if  ihc  plaintUF, 
inftead  ol  demurring,  or  alleging  the  etloppel,  reply  to 
the  fpecial  matter  of  the  Plea,  the  fault  is  cured- 

Formerly,  the  defendant  had  always  an  tmparlancej  to 
the  term  next  after  the  return  of  the  proccfs,  unlcfi  the 
proceedings  were  by  engina/,  upon  a  hcieas  torpus,  for 
or  againfta//crn;>j  or  other  privileged  perfoits,  or  againft 
Prijoneri  in  cullody  of  the  m;ir(hal.  C5n  proceedings  by 
trtginal,  if  the  aflion  were  laid  in  LoKaoa  or  MiUMeJtXt 
3ud  the  defendant  appeared  before  the  la/t  rrtu.n  ot  tlie 
term  ;  or  if  the  a£tion  were  laid  in  any  otncr  ct  unty,  and 
the  defendant  appeared  the  Jirjl  return  of  Uthry  or 
7'/7tf/>j- term»  or  bcJore  the  third  retum  of  AJubntlmns 
or  Eajler  term;  no  Imparlance  was  allowed,  without 
confent  or  fpecial  rule.  Su  upon  a  babtat  eorpm^  rc- 
turnablc  in  MUbtulmat  or  Eujier  term,  if  the  declaration 
were  delivered  before  the  ihird  return,  the  defendant 
was  not  cntitlc-1  to  an  Imparlance.  And  where  the  pro- 
cee*iings  were  for  or  againft  attornles  or  other  privileged 
ptrfons,  or  sgainft  prijhurs  in  culloJy  of  the  Marflial, 
the  defendant  was  bound  to  plead,  without  any  Impar- 
lance, the  fame  term  the  declaration  was  delivered,  if 
delivered  four  days  cxclulive  b-jforc  the  end  of  the  term. 
.  Afterwards,  when  the  claufe  d  ac-^itam\\\^  been  intro- 
duced into  the  bill  of  MiMilc/ex,  and  other  proccfs  in 
trcfpafs,  it  became  a  rule,  that  where  the  caufe  of  ac- 
tion was  fpecially  exprcfTcd  in  the  procefs,  the  defendant 
thould  not  have  liberty  of  imparling,  without  leave  of 
the  Court ;  hut  fhould  plead  within  the  time  allowed,  by 
the  courfe  of  the  Court,  to  defendants  fued  by  originsd 
writ.  RuU,  mi.  2  Geo.  2.  And  at  length  it  was  deter- 
mined, that  even  upon  a  fpecial  tapict  by  original,  the 
defendant  fhould  not  be  obliged  to  plead,  fooner  than 
upon  a  common  latitat.  The  former  diilin^ions  upon 
this  fubje<^  being  thus  gradually  abolifhed,  it  is  now 
fettled,  that  where  the  defendant  has  appeared,  or  filed 
bail,  upon  any  kind  of  procefs,  rctamablc  K\itfrji  or  fe- 
rend  return  any  term,  if  the  plaintiff  declare  in  Lou- 
den or  Middirfex,  and  the  defendant  live  within  twenty 
miles  of  London,  the  declaration  Ihould  be  delivetcd  or 
filed  aS/c/utefy,  with  notice  to  plead  within  Jhur  days  ;  or 
in  cafe  the  plaintifi' dec>axe  ia  any  other  county,  or  the 


defendant  live  above  tMcniy  miles  from  Lfie'on,  withlq 
eigb:  days  ext!u/tve,  after  the  dclivtrj-  or  filing  theieof; 
and  the  defendant  mutl  plcid  accordingly,  without  any 
ImparLincc:  or  in  dcfauit  thereof,  the  plaintiff  may 
lign  judgment.    RitU,  Ti  m.  ^IS  0  Ces,  2. 

Where  the  defendant  has  not  appeared,  or  filed  bail, 
the  rule  is.  that  **  upon  al!  procefs  returnable  before  the 
lap  return  of  any  term,  nhoe  ao  v^idavit  it  made  and 
filed  of  the  caufe  of  action,  the  plamiitf  may  hie  or  de< 
liver  the  declaration  de  hue  i£tt  at  the  rc'.urn  of  fuch 
procefs,  with  notice  to  plead  tn  eight  diy  i  exthi/ive,  ifttet 
the  filing  or  delivery  thereof;'*  Rule,  Tri».  az  Geo.  3  : 
(and  fee  Rule.  Muh.  10  Ceo.  z  :)  being  the  fame  time  a* 
is  allowed  tor  the  defendant  to  appear  and  £le  common 
bail :  and  "  if  the  defendant  do  not  file  common  bail, 
and  plead  within  the  faid  ei^ht  days,  the  pUtntifi',  bav. 
ing  filed  common  bail  for  him,  may  fign  judgment  for 
want  of  a  Plea."  RuUtTnti.  22  Cm.  3.  But  if  the  de- 
claration be  not  filed,  unlil  ofrer  the  return  of  the  pro- 
cefs, the  defendant  has  ei^ht  days  to  plead,  from  the 
time  of  filing  it,  whenever  it  may  be.  And  upon  all 
fuch  procefs,  r,ch:re  em  ajidd-vii  i:  na.fe  ar.d  filed  of  the 
caufe  of  .iclion,  the  dcciar.itiun  may  be  filed  or  delivered 
de  bcr.i  ejpf  at  the  return  of  fuch  procefs,  with  notice  to 
plead,  in  fa-ur  days  afier  the  filing  or  delivery,  if  the 
action  be  laid  in  London  or  MiddU/ext  and  the  defendant 
live  within  twenty  miles  of  Lcndon  ;  at;d  in  eight  days,  if 
the  action  be  laid  in  any  other  county,  or  the  defendant 
live  above  twenty  miles  from  LorJcn\*  Rule^  Trin.  zz 
G:o.  3  ;  being  the  fame  time  as  is  allowed  for  pleading, 
where  the  declaration  is  delivered  or  filed  ah/o'tttely. 
And,  "  if  the  defendant  put  in  bail,  and  do  not  plead 
within  fuch  times  as  are  refpeiftivcly  before-mentioned, 
judgment  may  be  figned."  Same  Rsdc.  But  in  alt  the 
foregoing  cafes,  the  declaration  fhould  be  delivered,  or 
filed,  and  notice  thereof  given,y(?ar  days  exdufive  before 
the  end  of  the  term  ;  a  role  to  plead  duly  entered  ;  and  a 
Plea  demanded,  when  neccfTary.  Rulei*  Trin.  5  £^6 
G«.  2,  h  :  M/ih.  10  Ga.  2.  Reg.  2  :  Trin.  22  Co.  3. 

Where  the  procefs  is  returnable  the  /cji  return  of  the 
term,  or  where  it  is  returnable  before,  but  the  declara- 
tion is  not  delivered,  or  filed,  and  notice  theicof  given* 
Jour  days  exelujii-e  before  the  end  of  the  term,  tiie  de- 
fendant is  entitled  to  an  Imparlance;  and  mull  plead 
within  the  firrt  four  days  of  the  next  term,  provided  the 
declaration  be  delivered,  or  filed,  and  notice  thereof 
given,  before  the  cffuiu-day  of  that  term  :  othcr\vife,  the 
defendant  will  be  allowed  to  imparl  to  the  fubfequent 
term.    Rtdtj  Trin.  5^6  Ceo.  a. 

If  four  terms  have  cbpfed,  Ciice  the  delivery  or  filing 
of  the  declaration,  the  defendant  (ball  have  a  whole 
term's  notice  to  plead,  before  judgment  can  be  entered 
againfl  him.  Rule,  Trin.  5^6  Geo.  z.  b.  Unlefs  the 
caufe  have  been  llayed  by  injunHt^n  or  piivilege  ;  and 
the  notice  in  fuch  cafe  muft  be  given  before  the  cfToin- 
day  of  the  ti:rm:  but  it  does  not  extend  beyond  the 
term  ;  and  therefore  a  rule  to  plead  may  be  entered,  and 
judgment  figned,  in  the  vacation. 

It  remains  to  be  obferved,  within  what  time  the  de- 
fendant mufl  plead,  after  chunging  the  demanding 
eyrr,  or  ai'serdmg  the  declaration.  After  changing  the 
vemte,  the  defendant  mud  plead  to  the  new  a^ion,  as  he 
ihould  have  done  in  the  other,  without  delay.  Rule^ 
MiiK.  1654.  ^5-  After  the  delivery  of  ^vr,  the  de- 
fendant 
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fcnJant  (hill  have  the  fame  lim?  to  plead,  35  he  had 
ivhirn  he  demindcd  it.  See  title  Ojer.  And  tf  the 
plaintiff'  cm-'nJ  iiis  declaration,  the  dctcnd:ini  fliall  have 
/■tt-tf  dij's,  extiufivc  of  the  day  of  amer.Jmcni,  10  alter 
Iiis  firtl  Pita,  or  plead  tie  novo.  RuUy  Tr.  5  £3*6  Ceo.  2. 

If  the  defendant  he  not  ready  to  plead,  by  the  expi- 
ration of  tlic  time  allohved  h.m  for  that  purpufc,  his  at- 
tortiey  or  agent  Ihould  take  otit  a  >vmj5«s  and  fervc  it 
upon  the  plaintitt't  attorney  or  agent,  requiring  him  to 
attend  a  judgr,  and  fhcw  caufc  wliy  the  deleodaut  fhould 
not  have  further  time  to  plead.  When  the  fummons  is 
taken  out,  and  made  returnable  before  the  expiration 
of  t!ie  time  for  pleading,  it  i&  a  fiay  of  proceedings, 
pending  tlie  application  :  but  it  is  otlicrnifcuhcn  taiicn 
out,  or  maie  relornAble,  after  the  expiration  ot  ihc  time 
for  pleading  ;  nor  will  it  operate  as  a  ttay  of  proceedings, 
where  the  objetfl  of  it  is  collateral  to  ihc  time  for  plead- 
ing  ;  as,  to  dtlcharge  ihc  defendant  out  of  cuflody  upon 
common  bail,  ijc. 

The  plaintift'^i  attorney  or  agent,  on  being  fcrvcd 
uith  the  fummons,  cither  indorfcs  his  confcnt  10  an  order 
being  made  upon  it,  attends  the  Judge,  or  makes  de- 
fault. Jn  the  latter  cafe,  the  defendant's  attorney  or 
agent,  after  waiting  an  hour,  {lioutd  take  out  a  jfi'.nJ 
fummons.  ar.J  jftor  that  a  i!\rJ  (if  nec.iTary),  which 
ihould  be  rcfpe^ively  fcrvcd  and  attended  a*  the  6r(i. 
And  if  default  be  mide  upon  three  fummonfes,  the 
Judge,  on  afHdavit  thereof*  will  make  an  order  r-v/ar/^. 
But  tfany  one  of  tlie  fuinmonfes  be  attended,  the  judge 
will  make  an  order  upon,  or  difcharge  it,  as  he  fees 
cjufs:  and  if  he  make  an  order  for  a  month's  time  to 
plead,  i:  is  undcrllood  to  mean  a  /.vK^r,  and  not  a  eaUn- 
a\:r,  month. 

The  order  of  a  Jodj.e,  for  lime  to  plead,  mull  be  fcri*ed 
in  like  manner  as  the  fummons.  And  it  is  either  upon, 
or  without,  terms.  The  ufual  terms  are,  pleading  i/Juahlj^ 
rejoining  _^r*:.';V,  and  t.iking  yZ  ;;-/  notice  of  trial  or  in- 
quiry. And  where  the  defendant  is  an  cxecmcr  or 
K-.jhator,  he  mull  undertake  not  to  plead  any  judgment 
obtained  ag.Vmll  him,  ftnce  his  time  for  pleading  was 
out :  for  otherwifc  he  might  confcfs  judgments  in  the 
mean  time,  and  plead  them  in  bar  to  the  plaintiiTs  de- 
mand. 

An  ijpiabl-:  Plea  is  a  Plra  ;V  tbi^f  to  the  merits,  upon 
which  the  plaintiS^  may  take  ilfue,  and  go  to  trial. 
Therefore,  a  Plea  in  abatement  is  rot  an  ill'uablc  Plea  ; 
nor  a  filfc  Plea  of  judgment  recovered,  or  other  Pica 
which  does  not  go  to  the  merits.  But  a  Pica  of  tender 
has  been  deemed  an  ifiuab^c  Plea,  and  alfo  a  Plea  of  the 
itatutc  of  limitations,  or  that  a  b-iii-bond  \v.".  taken  for 
cafeand  favour.  As  to  aV/sftrrrr/,  there  is  a  dilHnaion 
between  a  real  and  fair  dcmutrer,  and  a  demurrer  with- 
out good  caufc  :  The  former  is  an  itluabl:  Pica,  within 
ihc  meaning  of  a  Judge's  oider ;  the  latter  is  not,  but 
only  an  cv^ifion  of  it.  By  rejoining  gmtii  is  meant,  re- 
joining without  the  ccmmon  four  day  rule  to  rejoin. 
Shirt  notice  of  trial,  in  tiur.iry  caufcs,  muft  be  given  at 
Icall/{;  r  days  before  the  commilGon-day  ;  one  dar  ex- 
clufivc,  and  the  other  inclufivc.  Eajl.  50  G«.  3, 

In  ;:tL'-7  caufes,  /ttc  days,  notice  fccms  to  be  fuJHcicnt : 
But  it  is  ufual  to  gi^e  as  much  more  as  the  lime  will 
admit  of.  "the  defcndantj  hpwcver,  i&  not  precluded, 
by  thefe  terms,  from  demurring  to  the  replication,  i| 
there  bs  good  caufc.   Rub^  Irin.  5     5  G.s,  2.  ^ 


I  W'.iere  the  dcfcrdanl  is  under  a  judgc'i  order  to  plead 
I  iflualily,  and  pleads  a  Pica  whico  m  net  ilTuablc,  the 

pliintiif  may  ccn6dcr  it^ar  a  mere  nullity,  and  fign 

judgment ;  ar.d  where  fcvrral  Picis  are  pt(><i!ed,  ore  of 
I  which  is  rot  ifTosble,  u  will  vitiate  nil  the  others.  Bcc 
'  where  it  is  doubtful  whether  the  Plea  be  iffuable,  the 

better  way,  in  term-timtr,  is  to  move  the  Court  itf  fct  :t 

aftde. 

Of  th4  RuhtepIeaJ,  and  VtmanJ  9f  a  Plot. 

I?  a  defendant  be  bound  by  role  of  Court,  or  order 
of  a  Judge,  to  plead  b/  a  time  ihe.'cio  lin.iio^,  it  u  in- 
cumbent on  him  to  do  10;  although  t'-e  plainiif  do  rot 
enter  any  rtl:  to  plead,  or  call  its  a  Plea.  /^a/<-,  Trh. 

'  5  tif  6  <J:o.  2.  With  this  exception,  the  plaintiff"  mjfi 
in  all  cafea  enter  a  rule  to  plead,  whether  th/  defecdirt 

I  have  appcarrd  or  nr.t ;  ;*nd  svherc  the  defendant  faa$  ap- 
peared, he  muil  alfu  demand  a  Plea,  before  he  can  fign 
judgment. 

7 L'<  Rvh  to  fUai  \t  the  order  of  the  Court ;  and  may 
be  entered,  at  any  lime  after  the  delivery,  cr  ^ling  and 
notice  of  the  declaration,  in  term,  or  within  (our  days 
after;  and  Znnde\  is  a  iJay  within  this  rule,  onlcfs  it  be 
the  lirft  or  IjH.    Aticicnlly,  tlicrr  were  tvo  rules  giver. 
'  of /cwr  days  each  ;  the  f.ril,      rejpon,ira^.: t.  ;  the  fccor.d, 
ad  rn'f>crti:\'na'jnt  ^'tmpisrie.    Tl.efc  were  afterwards  eon- 
vericd  into  ore  ft^ht-dzy  ru^c ;  but  now,  " feur  d?.yj 
only  (hall  be  allowed  the  drfcndint,  from  the  time  of 
giving  any  rule  to  plead  ;"  Rnli,  Trin.  »  C.-».  2  :  which 
four  days  expire  before,  uith,  or  after  the  lime  for 
'  pleading.    It  they  cipire  before,  the  phintifTmcil  wait 
j  till  the  expiration  of  th»  time  for  pleading,  bvKjre  he  can 
fign  judgment  for  want  of  a  Plea:  But  if  they  expire 
with  or  after  that  time,  "  the  plaintifi*  is  at  liberty  to 
I  fign  his  judgment,  the  day  after  the  rule  for  pleading  is 
i  out;  the  declaration  having  been  regulaiiy  delivered  or 
filed,  and  the  defendant  or  his  agent  being  called  upon 
for  a  Plea."  Rmc,  Hil.  2  G.t.  2.  Rig.  3. 

When  a  rule  to  plead  has  been  one;  entered,  and  the 
caufc  ftands  over  to  another  term,  without  any  further 
proceeding,  a  new  rule  to  picad  ihould  regularly  be  en- 
tered in  that  term,  to  entitle  t'le  pl<iiniiir  to  fign  judg- 
ment ;  for  all  judgments  mull  be  entered  the  fame  term 
In  which  rules  are  given.    \^'ftcre  the  declaration  is 
anierdcd,  if  a  rule  to  plead  be  entered  the  fame  term  the 
I  amendment  ii  made,  though  before  fuch  amendment,  it 
;  is  futficieni;  othcrwife  a  new  rule  to  plead  mud  be  en> 
j  tered.    .And  where  the  plainurT,  after  giving  a  rule  to 
I  plead,  has  been  delayed  by  injunilion,  he  may  lign  judg- 
ment after  the  injur^ion  is  dilTnlvcd,  without  a  new  rule. 

Tkt  DcTnartii  tf  Pita  \y  a  notice  in  wriiing  from  the 
plaintifTs  attorney ;  ,«nd,  except  where  the  defendant  i« 
ill  cuAody  of  the  iherijf,  I3c.  mull  be  made  in  every  cafe 
where  the  defendant  h-s  appeared.  B-.t  before  the  de- 
fendant ha*  appeared,  or  after  the  plainufT  has  cntertd 
an  appearance,  or  filed  common  bait  for  him,  according 
to  the  flatute,  or  where  the  d.  fendant  is  in  cuOody  of 
the  (heriiT,  i^e.  ih^  demand  of  a  Plea  is  unncceiTary.  ft 
is  ufuatly  made  fending  the  time  for  pleaditij^ ;  and  the 
plaintifi"  cannot  fign  judgment,  till  the  expitatioo  cf 
twenty-four  ho  urs  from  the  time  of  making  it.  But  if 
the  time  for  pleading  be  o*",  judgment  may  be  fignr*! 
at  any  time  after  the  twcnty-foar  hours  are  expired  ;  and 
thciclorc  if  the  Plea  b^  demanded  in  U-.c  moroin;;,  thp 

plaintiS 


pUu^liiTIs  not  obliged  :o  wait  unlil  the  opening  of  the 
elficc,  in  tlic  aficrnoun  of  ttk«  foltowing  day. 

II.  Whex  aCrimmil  is  indiflcd  of  felony,  t/r.  he 
ought  net  to  be  allowcJ  to  plead  to  the  indictment  dll  he 
hoMs  up  hit  hand  at  tlitr  bar,  which  is  in  nacutc  of  an 
aDpe.iraiicc.    6cc  title 

'  Ttic  I'Im  of  a  prifoncr,  or  dcf;;nrivc  matter  alleged  by 
bim  on  hti  arrdignmvnt,  il  he  does  not  confeff  or  lland 
itiif.c,  mi>  be  either  a  Pita  to  the  Jurtfdiflion  ;  a  Demur- 
r^r;  »  l*ica  in  Ataur-.ttt ;  a  fptcinl  Pita  in  Bar;  or  ihc 
C~-'^rni  iJJ'^t'    Ste  4.  (^cirai.  e.  td. 

Formerly  there  ivas  another  Plea,  that  of  San^uary, 
row  abrogated  ;  and  as  to  nhich.  fee  this  D'ltX.  title 

Sanftirry. 

The  htr.r.Jxt  of  C.l.rgy  ufed  alfo  formerly  to  be  pleaded 
before  trial  or  conviction,  and  was  called  a  Deciinatorj 
Plea  ;  which  uas  ilicnnmc  alio  given,  to  that  of  Sanfluary. 
2  flal.  P-  C  J  36.  Uui  ai  the  prifoncr  upon  a  irtal  hai 
a  chai'ce  to  be  acauined  and  totally  diichargcd ;  and,  if 
Convid;d  of  a  clcfijyjble  felony, ii  entitled  equally  to  his 
clergy  after,  as  before  conviction,  thiscuurfe  is  extremely 
difadvanlagcous,  and  therefore  the  Benefit  of  Clergy  is 
now  very  r.ircly  plradcd  ;  but  if  found  rcquifitc,  is  pr:tycd 
by  the  Convlck  ber">rc  judgmciii  is  paffcd  upon  him.  Sec 
titles  Jud^m^nt  (Crlm-.nal)  \  CUrgy^  Beaejit  5/". 

J  PUa  ta  iht  'Jurijdicitm  is,  where  an  Indiflment  is 
talccn  before  a  Coorc  that  hath  no  cognizance  of  the  of- 
fence ;  as  if  a  man  be  indiftcd  for  a  rape  at  the  ShcrifPs 
tourn  ;  or  for  trcifoti  at  the  Qiiartcr-fefnoni :  in  thcfe  or 
fimilar  cafe)*  he  m  iy  except  10  the  Jurifdi^lion  of  the 
Court,  without  anftvering  at  all  to  the  crime  alleged. 
zHal  P.  C.  256. 

j4  Ddnurrfi-  is  incident  to  criminal  cafes  as  well  as  10 
civil  i  fee  this  Did.  title  Ditnarrer  la  ItiJidmcntt. 

APltutn  Ahaiemtni\%  principally  for  a  fljr/«fl«fr,  a  wrong 
name,  or  a  falfc  addition  to  the  prifoncr.  As  if  Jama 
AUtUtGmtcmatt^  is  indisflcJ  by  the  narw:  of  Jefjfi  AlUa, 
E/'juirei  he  m-iy  pKad  tint  he  has  the  name  of  'Jentfi 
and  not  of  Jaor.  ar.d  that  he  is  a  Gz/it/ciMan  and  not  an 
t/^tiire;  and  if  cither  fait  is  found  by  a  Jury,  then  the 
indidlment  (halt  be  abated,  as  writs  or  declarations  may 
be  in  civil  a^^ions.  Sec  autt,  1.  2.  and  this  Did>.  tiiles 
Aiatemait  \  Mijhci/itr. 

But,  in  the  end,  there  is  liit'e  advantage  accruing  to 
the  prifoncr  by  means  of  thcfe  dilatory  Picas ;  becaufe,  if 
the  exception  be  allowed,  a  new  bill  of  indidlment  may 
be  framed,  according  to  what  the  prifoncr  in  hij  Plea 
avers  to  be  his  trtic  name  and  addition.  For  it  is  a  rule, 
upon -ill  Pleas  in  .•Vbatemcnt,  that  he,  who  takes  aiv.m- 
tagc  of  n  fUw,  mull  at  the  Ctmc  tirac  fhcw  bow  it  may 
be  amended. 

Spaia!  Pitas  ir.  Bar  go  tO  the  merits  of  the  indiitmcnt ; 
and  gii  c  a  rcifon  why  the  prifoncr  ought  aot  to  anfwer 
it  at  all,  ncr  put  hirofclf  upon  his  trial  for  the  crime  al- 
leged. Tncfc  arc  r,f  four  kinds  :  A famt,-  A<i:uirul ;  A 
firmtr  C^Hviittcn ;  A /cra<r  Attmndtr,  or  A  Par.hr..  Tlierc 
are  many  other  Plcai,  which  may  be  plcidcd  in  bar  of 
an  appeal ;  but  ihtC:  are  appiicable  as  well  to  appeals  as 
ind'Amcncs.    See  title  Appeal  I. 

-  ftrjtt  the  P;ca  of  auu-rjoitt  acquit,  or  a  fortmr  acquit' 
taf,  is  grounded  on  (his  uiitverfal  maxim  of  the  common 
Uw  of  England;  that  no  man  is  to  be  brought  into  jeo- 
pardy of  his  life,  more  than  once,  for  the  fame  t-ft'ence. 
And  litiQce  i:  is  allowed      a  coufcoti'.iice,  that  when  a 


I  man  is  once  ftiirlj  found  rot  guilty  opon  any  iadidmer.:, 
{  or  other  protccuticn,  before  any  Court,  having  competent 
I  jurildiclion  of  the  cftcnce,  he  may  plead  fuch  acquittal 
I  ill  bar  of  any  fuMcquciit  uccufation  Icr  the  lame  crime. 
I  Therefore  an  acquittal,  on  an  apptra!,  is  a  good  bar  1020 
t  i:iJi£lmcnt  on  the  lantc  cft'cnce.    And  lo  alfo  was  an 
I  acqui:t.tl  on  an  indiitlmcnt  a  go^d  bar  to  ;>n  appcul,  by 
the  Common  Law:  and  Uicrtlorc,  in  favour  of  appeals,  a 
genera)  pra<^lice  was  introduced,  not  to  try  any  pcrfon  oi> 
an  inaiwtment  of  homicide,  till  after  the  year  and  day. 
within  which  appeati  may  be  brought,  were  pail;  by 
which  time  tt  often  happened  that  the  witneHes  died,  01 
the  u  hole  was  forgotten.    To  remedy  which  ir.coiive- 
nirrce,  the  ilatui*  3  Hen.  7.  c  I,  cuaili,  that  indiJments 
d)aU  be  proceeded  on.  immediately,  ac  the  king's  fuit, 
for  the  death  of  a  man,  without  waiting  for  bringing  an 
appeal;  and  that  the  Plea  of  ajterfo:t$  acquit^  on  an  ir.- 
di^mcni,  Ihal)  be  no  bar  to  ihe  prufecuting  of  any  Ap- 
peal. Seciiilev//'/M/I,and,aiIarge.2//*K.vi  P.C.<.^^, 
StcQiiMy^  the  Plea  of  ayttrjolts  I'.h-otil,  or  a  fcrmer  ««- 
•x/u'itan,  for  the  fame  identicul  crime,  though  no  judgment 
was  ever  given,  or  pcilupi  will  be,  (being  fufpended  by 
the  Benefit  of  Clergy  or  other  caufct,)  is  a  good  Plea  in 
bar  to  an  indiilment.    .And  this  depends  upon  the  fame 
I  principle  as  the  former;  that  no  man  ought  to  be  twice 
I  brought  in  danger  of  his  life  for  one  and  the  fame  crime. 
Hereupon  it  has  been  held,  that  a  conv:f\ioR  of  man* 
llaughter,  on  an  appeal  or  an  inditHmcnt  is  a  bar  even 
in  another  appeal,  and  much  more  in  an  indtftinent,  of 
murder;  for  the  .Oi^  profecuted  is  the  fame  in  both, 
though  the  oSVnccs  dtGVr  in  colouring  and  in  degree. 
.Sec  a  Hawk.  P.O.  c.  36.  ^  to,  l^c. 

It  is  to  be  obferved,  that  the  Picas  of  aitUrfcits  tifiuh 
and  mtttrf^Ut  cetevsSt  or  a  former  acquittal,  and  former 
coavidion,  muH  be  upon  aprofccuttonforthe  fame  iden- 
tical     and  crime. 

But  the  c.-ifc  is  otherwife,  in  the  Pica  of  auierfaiit  at' 
taiNjt  or  a  former  attainder ;  which  is  a  good  Plea  in  bar, 
whether  it  be  for  the  fame  or  any  other  felony.  For 
wherever  a  man  is  attainted  of  felony,  by  judgment  of 
death,  either  upon  a  verdift  or  confcffion,  by  outlawry, 
or,  heretofore,  by  abjuration  ;  and  whether  upon  .in  appeal 
or  an  indiOment;  he  may  plead  fuch  attainder  in  bar  to 
any  fubfequcnc  indidlment  or  appeal,  for  the  fame  or 
for  any  other  felony,  z  Hawk.  P.  C.  c.  36.  i  1.  And 
this,  becaufe,  generally,  fuch  proceeding  on  a  fecond 
profecution  cannot  be  to  any  purpofc  :  for  the  prironer  i» 
dead  in  law  by  the  dra  attainder,  his  blood  is  already 
corrupted,  and  he  hath  forfcLied  ail  that  he  had  :  fo  tlia* 
'  it  is  abfurd  and  fuperfluous  to  endeavour  to  attaint  him  a 
fecond  time.  But  to  this  general  rttle  however,  as  to 
alt  oiheri,  there  are  fomc  exceptions:  wherein,  <tJfaHif 
rathntt  et^at  et  ipfa  Ux.  As,  where  the  former  attain- 
der is  reverfcd  for  error,  for  then  it  is  the  fame  as  if  H 
had  never  been.  And  iUc  fame  reafon  nolcs,  wiiere  the 
ati.niader  \%  reverfcd  by  Parliame:ii,  or  the  judgment 
vacated  hy  the  King's  pardon,  with  regard  lo  felonies 
committed  afterwards.-— V/hcre  Ehe  auainder  was  apoii 
indidlment,  fuch  attainder  is  no  bar  to  an  appeal :  for  the 
prior  fentence  is  pardonable  by  the  iCing;  aad  if  that 
might  be  pleaded  in  bar  of  the  appeal,  me  King  might 
in  the  end  defeat  the  fuit  of  the  Subject,  by  fufftring  the 
prior  (cntence  to  (top  the  profecution  of  a  fecond;  and 
I  then,  when  the  line  of  appealing  is  chpfcd,  granting  the 

delin'^ucnc 


PLEA 

deUnqaent  a  pardnn  —An  attamJer  m  felony  is  no  bar 
to  an  indiftment  of  trcafon  :  bccaufe  not  only  the  judg- 
ment and  manncrof  death  arediirercnt,  but  the  forfeiture 
is  more  extcr-Gve,  and  the  land  goes  to  different  perfons. 
—Where  a  pcrfon*  attainted  of  one  felony,  is  afterwards 
indiflcd  as  principal  in  another,  to  which  t!tcrc  are  alfo 
acceffaries,  profecatcd  at  the  fame  time;  in  this  cafe  it 
is  held,  that  the  Pica  of  r.uttrjosii  attain:  is  no  bar,  but 
tic  Ihall  be  compiled  to  take  his  trial,  for  the  fake  nf 
public  ju!^icc  :  bec:\ufe  the  acccffiries  to  fuch  fccond  fe- 
lony cannot  be  conviftcd  till  after  the  conviftlon  of  the 
principal.  Pcpl .  107.  But  fee  title  >^f^(^^ry.  And  from 
thei'e  inllances  it  may  be  colle^cd,  that  the  Plea  of  outer' 
fait  J  attaint  is  never  good,  but  when  a  fecond  trial  would 
be  quite  fuperfluous.  S<tz  Hawk.  P.  C.  c  36.  §  i— 10. 

hajliy^  a  Parhn  may  be  pleaded  in  bar ;  as  at  once 
dcllroying  the  end  and  purpofc  of  the  indictment,  by  re- 
mitting that  puniftiment,  which  the  profecution  is  calcu- 
lated to  inflift.   Sec  this  Dift.  title  Pan/on. 

Though  in  civil  aftions,  when  a  man  has  his  eleflion 
what  Pica  in  bar  to  make,  he  is  concluded  by  that  Plea, 
an4^annot  refort  to  another  if  that  be  determined  againll 
him  :  (as  if,  on  an  aclion  of  debt  the  defendant  pleads  a 
general  releafe,  and  no  fuch  relcafe  can  be  proved,  he 
cannot  afterwards  plead  the  general  iffuc,  »//  ifeiet,  as 
he  might  at  hrft;  for  he  has  made  his  eleillon  what  Plea 
to  abide  by,  and  it  was  his  own  folly  to  chufe  a  rotten 
defence:)  yet  in  criminal  profecutions, Javorcm  I'/V.r, 
as  well  upon  appeal  as  indiitment,  when  a  prifoncr's  Plea 
in  bar  is  found  againft  him  upon  ifTue  tried  by  a  jury,  or 
adjudged  againft  him  in  point  of  law  by  the  Court ;  ftill 
he  ftiall  not  be  concluded  or  convided  ihcreon,  but  fhall 
have  judgment  of  rti'p!>y..ifx:  Mjler^  and  may  pUad  &vir  to 
the  felony  the  general  iflue,  not  guilty.  2  Hal.  P.  C.  239. 
For  the  law  allows  many  Pleas,  by  which  a  prifoner  may 
efcape  death;  but  only  one  Plea,  in  confcqucnce  whereof 
it  can  beinfiiAed;  viz.  on  the  general  ijfue^  after  an  im- 
partial examination  and  dccifion  of  the  fafts,  by  the  una- 
nimous verdifl  of  a  jury. 

The  general  iifue,  or  Plea  of  Not-Guihy,  then,  is  the 
only  Plea  upon  which  the  prifoner  can  receive  his  6nal 
judgment  of  death.  In  cafe  of  an  indiflment  of  felony 
or  treafon,  there  can  be  no  fpecial  juftification  put  in  by 
way  of  Plea.  As,  on  an  indiflment  for  murder,  a  man 
cannot  plead  that  it  was  in  his  own  defence  againll  a  rob- 
ber on  the  highway,  or  a  burglar;  but  he  mull  plead  the 
general  iflue.  Not  guilty,  and  give  this  fpcciat  matter  in 
evidence.  For  (befides  that  thefc  Pleas  do  in  efFcd 
amount  to  the  general  ifTue,  fince,  if  true,  the  prifoner 
is  moll  clearly  net  guilty,)  as  the  fafls  in  Treafon  arc  laid 
to  be  done  proJttorie  et  antra  lig<&ntia  fiur  ,!tbt{um\  and, 
in  felony,  that  the  killing  was  done  fthnice;  ihcfe  charges, 
of  a  traiicrous  or  felonious  intent,  are  the  points  and 
very  gift  of  the  indiftmcnt,  and  moft  beanfwcrcd  direfl- 
ly,  by  the  general  negative.  Not  Guilty  \  and  the  jury  upon 
the  evidence  will  takenoticeof  any  dcfenfive  matter,  and 
give  their  verdicl  accordinglv,  as  ciic'ftually  as  if  i:  were, 
6r  could  be,  fpecially  pleaded.  So  that  this  is,  upon  all 
accounts,  the  moll  advantageous  Plea  for  the  pnfoner. 
2  Hal.  p.  C.  258.  Thus  alio,  in  an  indiflment  for  an  af- 
fault,  if  the  profecutor  ftruck  firll,  the  defendant,  is  not, 
as  in  civil  fuits,  to  plead  Jht  ajfault  demtfne^  hot  the 
general  ilTuc,  Nat-Guihyt  and  give  the  fpecial  maitcr  in 
evidence. 
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When  the  prifoner  hath  thus  pleaded  mt  gtrittyt  f^n 
culpability  or  niett  calp'ohU  ;  which  was  formerly  ui'cd  to 
be  abbreviated  upon  the  minute:^,  thus,  '*  nan  (or  ^em ) 
cul.^'  the  clerk  of  the  affifi,  or  clerk  of  the  arriigLf, 
on  behalf  of  the  Crown^  replies,  that  the  prifoner  is  guiity, 
and  th.il  he  is  ready  to  prove  hini  fj.  This  is  dor.e  by 
two  monofyllables  **  cul.  put.**  which  iigntfics  ii:.1,  th^t 
the  prifoiiir  is  Ruilty,  (cul.  c-Jpable,  or  culpahiliit)  and 
/  then  that  the  King  is  ready  to  prove  him  fu;  prit  pnrjii 
Jim,  or paratui  verifuarf.  By  this  rcplicatrcr.,  the  IC'stg 
and  the  prifoner  are  therefore  at  ilTue.  4  Ccir.fi.  33^. 

Mr.  Chri/iia>t,\<!\  his  note  on  the  pifTageinthe  Commen- 
taries,from  whence  the  foregoing  is  abridged,  rcnurki, 
that  theexplanaiioii  ofpnt  from prtr/lojum, or paratus'vat- 
ficare^  however  ingenious ,  is  inconfuicnt  both  with  theprin- 
ctples  and  praitice  of  Special  Pleading.  Aftcrihc^f::-frf/ 
iJJ'uit^x  tlie  Plea  of  h'oi guilty,  there  could  be  no  replica- 
tion; the  words paratui  'veyiJicarecou\d  not  liiercfcre  poffi- 
bly  have  been  ufcd.  This  Pica  in  Latin  was  cmcred 
thus  upon  the  record.  No/i  inde  tj}  adpahilis^e! prehsKat! 
maU pvnit  ft j'uper patriam.  After  this  ihe  Attorney- Gene- 
ral, the  King's  Coroner,  or  (J'.erk  of  Aflixc,  could  only 
join  iifue  by  facit  fimiltter^  i.e.  he  doth  the  like.  Sec  the 
Appendix  §  I.  p.  iii.  at  the  cod  of  4  Ccmm. 

Mr.  Chrijiian  fuggeftsihat  prit  was  an  eafy  corruption 
of  pntt  written  for  pcnit  (fc  fuptr  pairiamjhy  the  clerk  i 
as  a  minute  that  ifTue  was  joined  ;  or  //■> /e  might  be 
converted  into  priji  or  prejl^  as  it  is  fomciimcs  written. 

Jn  confirmation  of  the  corjeflure  that  prijl  is  a  cor. 
ruption  of  it  is  obfcrvable  that  the  Clerk  of  the  Ar- 
r.-.igns,  immediately  after  the  Arraignment,  writes  upon 
the  indiclmcnt,  over  the  name  of  the  prifoner, 

But  however  it  may  have  arifen,  the  joining  of  ifiue, 
(which,  though  now  ufually  entered  01  the  record,  is  no 
otherwife  joined  in  any  part  of  the  proceedings,)  fcems 
to  be  clearly  the  meaning  of  this  obfcure  cxprcffion; 
which  has  puzzled  our  moll  ingenious  etymologifts,  and 
is  commonly  underftood  as  if  the  Clerk  of  the  /irraigns, 
immediately  on  Plea  pleaded,  had  fivcd  an  opprobrious 
name  on  the  prifoner,  by  alking  him,  "  Culpm!  ho^v 
wilt  thou  be  tried  ?*'  for  immediately  upon  iflue  joined, 
it  is  inquired  of  the  prifoner,  by  whit  trial  he  will  make 
his  innocence  appear.  This  form  has  at  prefcni  refe- 
rence to  appeals  and  approvements  only,  wherein  the  ap- 
pellee has  his  choice,  <ither  to  try  the  accufaiion  by  bat- 
tel or  by  jury.  Bui  upon  indiilments,  fmcc  the  abolition 
of  ordeal,  there  can  be  no  other  tri:i]  but  by  jury,  per 
pais,  or  by  the  country  :  and  therefore,  if  tiie  prifoner 
rcfufes  to  put  himfelf  upon  the  inqueflin  the  ufual  form, 
that  ijj  to  anfwer  that  he  will  be  tried  by  God  and  the 
Country,  if  a  Commoner;  and,  if  a  Peer,  by  God  and  hij 
Peers;  {KtL  57:  5:.  7>.  pn£hrt\)  the  indidment,  if 
in  treafon,  is  taken  pro  cciife£o\  and  the  prifoner,  in 
cafes  of  felony,  is  adjudged  10  (land  mute,  and,  if  he 
perfevercs  in  his  obtUnacy,  Oiall  be  convidcd  of  tJie 
felony.  See  title  Mutt. 

When  the  prifoner  haj  thus  pot  himfelf  upon  his  trial, 
the  clerk  anfwers,  io  the  humane  language  of  the  La.t  , 
which  always  hopes  that  the  party's  innocence,  rathtr 
than  his  guili,  may  appear,**  God  fend  thee  a  good  deli- 
verance." And  then  iney  proceed,  as  foon  ks  conv.'- 
nicnily  may  be,  to  the  trial  ;  as  10  which,  fee  iiilcs  J^'y% 
Trld\  and  the  references  there. 
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PLEAS  Of  TUB  Sword,  PUiita  ed  ^WiVw.] 
Ranatpb,  ihc  third  Earl  of  Clnjlfr^  in  iKc  iccond  year  ot 
Kin;; //cwry  III.  gr;inicd  to  his  Birons  of  CbejJjimn 
ample  charier  of  liberties  ;  Extepiis  placith  ad  itadtntn 
tnium  prri.tt^niil-Hj.  Rot.  Pat.  in  Arehiuit  Kcgu  infr<i 
\-aJleUum  Cejitt^t.  3  E.  4.  m.  9.— The  reifon  was,  be- 
ciufc  li'iUiam  the  CeK'jMtrcr  pave  the  Earidom  of  Che/- 
terio  his  kuifman //.<^/>.  conimonly  called  Lupus,  an- 
cellor  to  thi?  Rmulph,  tcKfre  ita  hhtri  per g!adtumt 
fiiul  ipfe  Rex  VVilliclniuj  ttnv.tt  AngUam  per  coytnan-  And 
coiifunant  thcrrio  in  all  iiidi^inatu  for  felony,  invrvler, 
in  ihiii  county  palatine,  the  form  w.a%  anciently, 
Ccmra  paitm  Damiiii  csmitit,  g!adiim,  (j'  di^nitata  fuast 
or  Centra  di^itiimtrx  glttdii  Ctftna.  Thcfc  were  the 
Flea*  of  tbc  dignity  of  the  harl  of  Ch<jUr.  Sir  p€t€r 
L<:ce/ltr^s  Hiji.  Antiq.  1 64.  CowtlU 

PLEBANIA,  PUhunalis  tccUJIa-l  A  mother  church, 
which  ha',  one  or  more  fDbordinate  chapels.  Crwe/L 

PLIiBANL'S,  A  Rural  Dean  ;  bccaufe  the  deaneries 
were  commouly  affixed  to  the  PUhaxi.r,  or  chief  mntlier 
church  within  fuch  a  diftri£>,  at  firit  ci'mmonly  of  ten 
pantiles  :  but  it  ih  inferred  from  divers  authorities,  that 
PUbafsus  vvjs  not  the  ufual  title  of  every  rural  dean  ;  but 
only  of  fuch  a  piriOi  pricft  in  a  large  muther  church, 
exempt  from  the  juri(didiun  of  the  Ordinary,  who  had 
tJie  authority  cf  a  rural  dean  committed  to  him  by  the 
Archbilliop,  toM-hum  the  church  was  immediately  fub- 
jeA.  IVbariam  Ang.  Satr.  Pa.  i.  569  :  Rrg.  EciL  thrift, 
Cantuar.  AIS.  See  title  D^ai, 

PLEDCil^,  pUgitUt  may  be  derived  from  the  Fr. 
flci^e,  f.iieiji'Jfbr.]  pUiger  auiUH,  \-  c.  JiJfjuhert  pro  rJi- 
^ito,  to  be  furety  for  a  perfon  ;  in  the  fame  fipnitication 
n  plegias  uf:d  by  Glanv:/,  Ith.  10.  (.  5,  and  pUgiatio  foe 
the  act  of  furetilhip,  in  the  interpreter  of  the  (Jratid  Cuj- 
tumary  of  Nermandyt  c.  60,  89,  90  :  Charta  d<  F^vcfta> 
'Iliis  word  pkgtut  i&  ufed  alfo  lor  frankpledge  fometinin, 
at  in  the  end  of  li'tUtam  the  Conqucror'jt  Xvn'.i  fet  out  by 
Lambard  in  his  Archnlemm.  12;,  and  thefe  arc  called 
capital  picdgrt.  Ktuh.  10.  Sec  4  injl.  iSo. 

Wiien  writs  were  delivered  to  the  Shei liT  to  be  by  him 
returned  into  C.  B.  he  was  obliged,  before  the  return,  to 
take  Plcdgeii  of  profecution,  which,  when  the  fines  ::nd 
amercements  were  conftderable,  were  real  and  refpon* 
fible  perfon.',  and  anfvver:;ble  for  thofc  amercements. 
But  they  being  now  fo  irconiidcrable,  there  are  only 
forma!  Pledges  entered,  f/x.  ycbn  Dst  and  Richard  Ret. 
ilut  there  is  a  dificrence  in  debt  and  in  trefpafs  ;  for  in 
trefpafs  the  attachment  of  the  goods  is  the  firA  proccCs, 
and  bccaufe  the  defendant  is  thereby  hurt,  therefore  the 
writ  commatids  the  Sheriff  to  take  Pledges,  before  he 
executes  the  proccfs.  But  in  dene,  they  begin  with  a 
Aimmons,  and  fo  the  defendant  is  not  hurt  in  the  iirll 
inflancr,  therefore  there  is  no  command  in  the  writ  to 
the  SherifVto  tahe  Pledge*,  but  unlefs  be  does,  there  is 
Rot  a  fujiicent  authority  from  the  return  to  warrant  far- 
ther ProccO,  unlcfs  Plsdjjes  arc  put  in  above,  as  in 
S  P..  they  always  do  rn  the  bill.  'I'hc  reafbn  why 
i'icdges  wrrc  not  taken  in  Chancery,  but  committed  to 
the  Sheriff,  was,  that  he,  living  in  the  county,  ^a)  tup- 
pofcdto  know  who  were  fotficicnt  fccurity,  and  being  to 
levy  the  amerciament  afterward,  they  were  to  take  ample 
fecarity  for  them.  Gt/b.  f/ift.e/C.  5.6,7.  ^"^^^  M.Pre.-f/i. 

The  piaintiri  's  Piudges,  ihit  iic  (hall  prol'ccutc  his  fuir, 
may  be  entered  aiany  lime  pending  the  ji6ion;  and  the 
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putting  in  of  Pledges  is  now  a  mere  form.  See  the ^an. 
16  t?'  17  C  2.  r.  8  ;  4  tS"  5  Am.  16  ;  5  Ctc.  I.  f.  i  j; 
under  title  A/mad.-ntnt  in  tl.is  Didionary. 

PLEDGES  OF  GOODS  for  money. ^r.  Sec  titles 
Pawn  i  Bailment,  There  is  alfo  a  Pledge  in  law  ;  where 
the  law»  without  any  Ipcctal  agreement  bciwiren  parties, 
doth  enable  a  man  to  keep  goods  in  nature  of  a  difticf). 
it  c.  2  C<);»jw,452.  See  title  Diftrtfs. 

PLEDGERY  or  PLEGGERY,  Fr.  pitgtri*^  Lat. 
plfgiagiuM.]  Suretithip,  an  undertaking  or  aufwerin? 
for.  "  Alfo  thcappcilant  fiull  require  the  contUblc  and 
marcfchal  to  deliver  his  pUdges,  and  to  difcharge  them 
of  I  heir  Pltdgiry  ;  and  the  conlHblc  and  marefchal  fhsU 
Alk  leave  of  the  King  to  acquit  his  pledges,  after  the 
apptllant  is  come  into  hislilh,"  i2c.  Cru/r/A 

FLEDGING;  SccP*^«;  Bailmnt, 

PLEGIIS  ACQUlJi  rANDlS,  A  writ  that  anci- 
cntiy  lay  for  a  Surety,  againil  him  for  whom  he  was  furety, 
if  he  payed  not  the  money  at  the  day.  F.  N.  B.  137. 
If  the  party  who  becomes  furety  be  compelled  to  piy 
the  money,  i^^.  he  flail  have  his  writ  againtl  the  per- 
fon who  ought  to  have  paid  the  fame.  And  if  a  man  be 
furety  for  another,  to  pay  a  fum  of  money,  to  lung  at 
the  princip.il  debtor  hath  any  thing,  and  is  (ufBcicnt,  his 
furtties  Hiall  nM  be  diilrained,  by  the  Hatute  of  Ma^ta 
Chiiria:  if  they  are  dillrained,  thvy  Ihill  have  a  fpccial 
writ  on  the  Aatute  to  difcharge  them.  Me^na  ChariQ 
gH.^.c.i.  But  if  the  piiintiff  fue  the  furctics  in  CB. 
where  the  principal  is  fujitcient  to  pay  tlie  debt,  whether 
the  fureties  may  plead  th.-ic,  and  aver  that  the  pitncipet 
debtor  is  fulKcientto  pay  it  ;  or  whether  they  ihall  have 
a  writ  to  the  Sh;:riff  not  to  dilUain  in  fucu  a  caff,  hath 
been  made  aquellion.  Kti-j  Hat,  Br.  ;o6.  It  was  ad- 
judged, {Pajch.  43  Ed,  3,)  that  the  writ  de  P'/^iii  ae- 
^uieiahdif  licth  without  any  fpeciaUy  Ihe^cd  thereof;  aa 
It  has  been  bcrld,  that  a  man  (hall  have  an  adioi;  of  debt 
againd  him  who  bccomcth  pledge  for  another,  upon  his 
promife  to  pay  the  money,  without  any  writing  made  of 
it.  Ne^MNjt.Br.  270,  3c.].  Dutr.otwithlUr.ding  thd'eoid 
Authcriues,  there  feems  now  little  doubt,  that  a  man  may 
maintain  his  a£lion  arainft  the  furety,  as  fuon  as  the  caute 
of  a^ton  accrues,  without  any  regard  to  the  circam. 
(tances  of  the  principal.  And  it  hath  been  determined, 
that  if  a  furety  in  a  bond  pays  the  debt  of  the  principal, 
he  msy  recover  it  back  from  the  principal,  in  an  action 
of  al!ump(it  Icr  fo  much  money  paid  and  advanced  to  hia 
ufc.  a  In/a  Rep.  105. 

PLENA  FORlSr ACTURA,  A  forfeiture  of  aU 
that  one  hath,  ISc.  See  FcrfcitHn. 

PLENARTY,  The  abilrafi*  of  the  adj«£livc//f/i«r, 
and  is  ufed  in  Common  in  matters  of  benefices, 
where  a  church  i«  fJi  of  an  incumbent ;  VLnarty  and 
v:ication,  or  avoidance,  bein^  dircft  contraries.  Sfaundf, 
P,.crag.  e.  3./.  3Z  :  Stat.  M'ep.K.  t.  5.  A  clerk  in- 
ducted may  plead  his  patron's  title ;  and,  being  infti- 
tuted  by  the  fpaceof  fix  munths,  his  patron  may  ple^d 
PUn-trtf  agair.rt  all  common  pcrl'ons.  Plyzvd,  501.  Infti- 
tution  by  fix  months,  before  a  writ  of  quart  impidtt 
brought,  is  a  good againft  a  common  perlon; 
but  Plenerty  is  no  plea  againA  the  King,  till  fix  months 
after  induction.  Ca.ltit.  119,344.  PU. thirty  fur  fix 
months  is  not  generally  pleadable  againil  the  king,  bc- 
caufe he  may  bring  quart  impedit  at  any  tiaic,  anJ  jtui- 
lum  tartpus  c:curnt  rt'i :  though,  if  2  title  devolves  to  the 
3  ?•!  King 
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King  by  bpftf,  and  the  patron  prcfents  \\U  clerk  by 
ufurpatioD.  who  n  in(li:uicd  .ind  induced,  and  enjoys  the 
benefice  for  fix  months,  this  is  fucb  a  PUmtrty  a»  deprives 
the  King  of  his  prefentatton.  z  lnji'  %tu  And  Phnartj 
by  fix  moiuhf  iJter  intlitu:ion  is  a  good  plra  ag.iiiiil  lUe 
Q»ecn  Conlbri ;  although  Ihe  claims  the  bcncilc(;,of  the 
King's critlowmcnt.  /A'W/  Inji.  i6o.  Upon  collation  oi 
>  Biihop  by  lapfe,  Platarty  i>  not  picad  tble ;  for  tlic  col- 
lation doth  not  make  a  t'intarty,  by  icACon  the  Biiliop 
would  be  judge  in  his  own  caufc  :  i<^c  biUiop  mull  c-t* 
tify  whether  the  church  is  full,  or  not;  and  his  col- 
lation is  intt-r^iivttrd  to  be  no  more  th.in  to  lupply 
the  care  till  the  patron  doih  prcrcnr;  and  it  is  f^ir  this 
caufc  xPUau'-tj  by  colUtion  cannot  be  pleaded  againlt 
the  right  patrun:  but,  by  coIUlion,  PUnariy  may  be  a 
bar  to  any  Upic  of  ths  Archbidiop,  and  to  the  King, 
tliough  it  is  no  bar  to  the  right  patron.  6  Rep.  :  Co. 
Liu.  314:  Cro.'Jac.  207.  Punany  or  not  Hull  be  tried 
by  chcBilhopS  c;:r[iAcate,  bcin^  acquired  by  inllitutinn, 
which  is  a  fpiritual  a^l ;  but  in  a  ^uar^  imftixi,  the  PU- 
martj  mull  be  tried  by  a  jury.  6  Rtf.  49. 

By  the  Common  La^v,  where  a  perlon  is  prefented. 
inftitutcd.  and  induced  to  a  church,  the  church  is  full, 
though  the  perifon  prcfcnted  be  a  layman;  aud  ihall  not 
be  void,  but  from  the  time  of  the  dcpriwatim  of  the  in- 
cumbssi  for  his  inciipacity.  Counl.  Par/,  dmfmn.  99. 
Sec  titici  Adtisnxii'on  ;  Parjon  ;  ^are  ImfeJit. 

PLENE  ADMlNlSTRAVrr.  A  pita  pleaded  by 
an  executor  or  aJniinillrator.  where  they  have  r.dmini- 
flercd  the  deceaftd's  cftatc  faithfully  and  julll)  bv (ore  the 
act;on  brought  againft  ihem.  See  title  Executor  VI.  1.  z. 

On  Pltnt  Jdhiiuijir-axKt  pleaded  by  an  txccu:or,  if  11  be 
proved  that  be  hath  goods  in  hi»  hands  which  were  the 
leflaior's.  he  may  give  in  evidence  ihai  he  hath  paid  to 
the  value  of  his  own  money,  and  need  oot  plead  it  fpe- 
cially;  for  when  an  executor,  bcfotc  the  adion,  hath  paid 
the  ivoacy  for  a  debt  in  cqujl  degree  with  iliat  de- 
manded by  plaintiiF,  he  miy  plead  fn!>y  BumtKifteiid 
generidlv,  and  give  the  fpecial  matter  in  evidence. 
2  Lil.  Air.  3  JO.  And  where  a  teihtor,  or  inlellate, 
wz\  indebted  to  the  executor  or  adminidrator,  upon 
bond,  they  m.iy  plead  Piute  Mmiiuf.ravit,  and  give  their 
own  bond>  in  evidence  againftany  other  bond  ;  fo  Itke- 
ivifc  upon  an  mJthiiatui  ;  having  the  privilege  of  pay- 
ing ihemfclves  firfi.  IhU.  Pltne  AJmlnifirtivit  is  no 
plea,  where  .tn  executor,  ^r.  is  fucd  in  the  dtbet  and  dt' 
iinet\  becaufe  he  is  charged  for  his  own  occupation 
ihhd.  \%^,  And  if  PleKt  Adminijravii  be  pleaded, 
omitURg  the  words,  AkJ  thai  hf  ba:h  not  getdi  or  chat- 
trU  cf  tht  ufiAtvTt  »or  iati  en  lift  dcy  tf  txh.biting  the 
hill  afore/aid,  er  lU  any  fi'iu  afu-rt  &c.  it  U  bad,  on  a 
demurrer,  and  not  helped  by  verdift.  Cro.  y,i<\ 
132:  %  ti-v-  a8.  Where  the  executor,  t^i'f  if  to  Hiew 
ipeci^ilfy,  how  he  hath  adminitlered  the  goods ;  vide 
-%«  43. 

PLIGHT,  An  old  Eitglijh  word,  /ignifying  fome- 
limes  the  eflate,  with  the  nabit  and  quality  of  the  land  ; 
and  extends  to  rent-charge,  and  to  a  poilibilicy  of  dower. 

Cd.  Litf.  231.^. 

PLONKETS,  A  kind  of  coarfe  woollen  cloth.  See 

fiat.  I  R.  3.  t.  3. 

PLOW-ALMS,  E/amo^Ka  ara/ralfs.]  Anciently  id. 
paid  to  the  church  for  crery  plotv-land.  Mov.  AagL 
I.  256. 


PLOW.  BOTE,  A  right  of  tenants  to  take  wood  to 
repair  ploughs,  carts,  and  harrow* ;  and  for  making 
rakes,.  Jorks,  c  <,  See  z  Cmm.  35. 

FLOW.LANO,  Is  the  u me  with  a  bide  of  land; 
ttnd  a  hide  or  Plotv-lar.d,  it  is  U\6,  do  not  contun  any 
certain  quantityot  acres  :  but  a  Pioii;.;h-Und,  in  relpcCl  of 
repairing  the  hi^l-way  was  fettled  at  50A  a  year,  by  the 
Iliitute  7  b'  8  /A'  3.  f.  29. 

PLOW-SlLVbK.  In  former  umes,  was  money  paid 
by  fome  lenanit,  in  lieu  of  fervice  to  plough  the  lord's 
lands,  ir.  y^iirt  zbo.  ^cctiiia  S»cc^f  i  TV-w/. 

PLURALITY,  PluratJtai]  Signifies  the  plural 
numUcr;  motlty  applied  to  fuch  clergymrii  who  have 
more  benefices  than  one  :  and  SelJen  mentions  trialities 
and  quadratities.  u-hete  one  pcrfoQ  hath  three  or  four 
livings.  Stld.  Tit.  Iha.  687. 

Pluralityof  livings  is,  where  the  fame  perfon  claims  two 
or  more  fpiritual  prclerments,  with  cure  of  (buls;  in 
which  cafe  the  hrll  is  void  if/o  fafl9,  and  the  patron  may 
prefent  to  it,  if  the  clerk  be  it^ot  qualified  by  difpen- 
fation,  x^c. ;  tor  the  law  enjoins  rvfidence,  and  it  is  tm- 
poilibie  that  the  fame  perfon  can  refide  in  two  places  at 
the  fame  time.  Cavat.  Par/.  Cempan.  94. 

ily  the  Canon  Lnw,  no  rcclciialUcal  perfon  can  hold 
two  brneHces  with  cure Jtmui  fcmtl ;  but  that  upon  tak* 
ing  the  fccond  benefice,  the  firtt  is  void  :  but  the /'t*^, 
by  ufurpation,  did  difpenle  with  that  law  ;  and,  at  firit, 
every  Bifhop  had  power  to  grant  difpeiifations  for  Plu* 
ralities,  tin  it  was  abrogated  by  a  general  Council,  held 
anK9  \zy\,t  and  this  contUtution  was  received  till  the  fta- 
tutczi  H.  8.  c.  13.  Mscr  119. 

The  fiat.  21  H.  8.  c.  13,  ordains,  that  if  any  parfon 
having  one  benefice  with  cure,  of  the  yearly  value  of  8/. 
or  above,  in  the  King's  books,  accepts  of  another's  be- 
nefice with  cure,  and  is  inllitutcd  and  induced,  then  the 
firll  (hall  be  void :  fo  that  there  may  be  a  plurality 
within  the  ftatutc ;  and  a  Plurality  by  the  Canon  Law. 
z  Lufw  1 306. 

The  power  of  granting  difpenfations  to  hold  two  be- 
nefices with  cure,  ^r.  is  veiled  tn  the  King  by  the  afore- 
faid  lUtuie :  and  it  has  been  adjudged,  that  a  difpen- 
fation  is  not  necefTary  for  a  Plurality,  where  the  King 
prefcnts  his  chaplain  to  a  fecond  benefice ;  for  fuch  a  pre- 
fentment  imparts  a  difpenfation,  which  the  King  hath 
power  to  grant,  as  fupretnc  Ordinary ;  but  if  fuch  a 
chaplain  be  prefentcd  to  a  fecond  benefice  by  a  Subjef^, 
he  muft  have  a  difpenfation,  before  he  is  inftituted  to  it. 
I  Snlk.  161. 

The  Archbilhop^s  difpenfation  and  King's  confirma- 
tion regularly  are  ncccllUry  to  hold  Pluralities :  and  the 
lUtute  21  H.%.  {.  (3,  ought  to  be  conftrucd  llii^lly,  be- 
caufc  it  introduces  non-refidence,  and  Plurality  of  bene- 
fice;, againll  the  Common  Law.  yeak.Ctat.  zyi. 

A  man,  by  difpenfation,  may  hold  as  many  benefices, 
without  cure,  as  he  can  get ;  and  likewife  (0  many,  with 
cure,  as  he  can  get,  all  uf  them,  or  all  hut  the  lai),  being 
under  the  value  of  8/  ptr  amnBm  in  the  King 's  books ;  if 
the  perfon  to  be  difpenfed  withal ,  be  not  incapable  there- 
of. Yet  if  a  difpenfation  is  made  to  hold  three  bene- 
fices with  cure,  whereof  the  fitft  is  of  the  yearly  value  of 
8/.  the  diipcnfacion  is  void,  utilcfs  it  be  in  caic  of  the 
King's  chaplains,  who  may  hold  three  benefices 
with  cure,  above  the  value  of  8/.  a  year,  where  one  of 
them  bin  the  King's  gift.  Hs6,  148. 
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If  ihcrc  be  two  parfons  of  one  church*  and  each  parfon 
hath  the  imirc  uirc  of  ihe  parilb,  and  their  benefices  be 
fcverally  ol  the  value  of  >il.  per  annum ^  if  one  dies  and 
<he  Oliicr  fu^ccedj.  tliis  is  a  I'iurality  within  the  ftaiute. 
Cro.  Car.  456.  And  though  the  aik  mentions  inltitutcd 
and  induced,  when  one  is  inftttuied  into  the  Cccoiid 
church,  the  dirpenfation  to  hold  two  benefices  comes  too 
Jalc ;  though  he  be  afterwards  induclcd  ;  for,  by  inili- 
luiion,  the  church  is  full  of  the  incumbent.  4  R,-f>.  79. 

By  the  Hatute,  if  the  fir(l  benefice  be  of  the  v.tluc  of 
8^  a  year,  or  more,  by  the  acceptance  of  a  fecond,  it  is 
a^uilly  void,  to  all  intents  :  but  b?neficc5  under  that 
Viilne,  being  not  within  the  JUiute,  are  only  avoidable 
by  accepting  a  fccond»  and  not  void  on  fucb  Plurality, 
without  A.  declaratory  fcntence,  Is'c.  Mallor.  ^  Imptd. 
104.  In  thcfe  C4(e5  it  haih  been  held,  that  ihc  value  of 
livings,  to  m.ikc  Pluralities,  ftiall  be  determined  by  the 
Kind's  tookj  in  the  tiril-fruits  office  :  though  the  Court 
hath  been  divided,  whether  the  value  ihould  be  taken  as 
it  was  in  the  King's  booki,  or  according  to  the  true 
value  of  the  living,  2  Lut  iv.  1301. 

No  deanery  Oiall  beiatccn.  by  our  law,  to  be  a  benefice 
with  cure,  to  need  dilpcnfatio:.  on  having  another  bcne- 
iice,  1  L(on.  316.  And  a  parfonage  and  vicarage 
make  not  a  Plurality,  but  are  only  one  cure  ;  the  vicar- 
age being  endowed  out  of  the  paifonage.  Cra.  Jd.  691. 
Sec  further  this  Didionary,  tides  I'arjoa  \  Cb{ipiain\ 
Jd-vcTjfin. 

PLUiUES,  A  writ  that  i/Tucs  in  the  third  place,  after 
two  former  writ^  have  been  dKbbcycd.  Sec  title  Cti//<2/. 
^  POCKET  SHERiFF.  A  pcrlbn  appointed  by  the 
King  himlelf  to  be  Sheri*F  who  is  not  one  of  the  three 
nominued  in  the  Exchequer.  Sec  title  SheriJ'. 

POCK.E  r  OF  WOOL.  A  quantity  of  wool,  con- 
taining liaU  a  fack.  3  I>:i}.  gS. 

POISON.  The  kilting  a  pcrfon  by  poifoning  was, 
here:ofore,  held  more  criminal  than  any  other  murder, 
becaufe  of  its  fccrccy,  which  prevents  all  defence  againll 
it;  whereas  moll  open  murders  give  the  party  killed 
fomc  opporluniiy  of  refillance.  For  this  rcaTcn  otVendrrs, 
guilty  of  poifoning  any  perfon,  were  anciently  judged  to 
a  fcvrrer  punil}imcr.c  than  other  offenders.  Sec  3  Nelf. 
Ahr.  763. 

Rtchiu  J  CeU  attainted  of  HighTreafon,  for  putting 
Poifon  into  a  pot  of  pottage  boiling  in  the  Bifliop  of  Ro- 
thiftir*%  kitchen,  by  which  two  perfoni  were  poifontrd  ; 
and  there  was  a  particular  ftatute  made  for  his  punilh- 
ment,  i/ix.  by  the  ftatute  zi  H.  8.  c.  9,  it  was  enabled. 
That  kt  Ihoutd  be  boiled  to  death.  Anm  22  H.  S.  Rub- 
«ri  CVr's  cafe.  Did,  fee  title  Homuidt  3. 

If  a  man  perfuadc  another  to  drink  a  poifonoui  liquor, 
under  ihe  notion  of  a  medicine,  who  aftcrwatd^  drinks  it 
in  his  abfcnce  ;  or  if  intending  to  poilon  B,  put  Poifon 
into  a  thing,  and  deliver  it  to  D.  who  knows  nothing  of 
the  matter,  to  be  by  him  dtUvcred  to  B.  and  D.  inno- 
cently delivers  it  accordingly,  in  the  abfence  of  X  ;  in 
this  cafe  the  procurer  uf  the  felony  is  as  much  a  princi- 
pal, a^  if  he  had  been  prelcnt  when  it  was  done.  And  fo 
iikcwife  all  thofc  fecm  to  .be,  who  are  prcfciu  when  the 
Poifon  was  infufed,  aiid  privy  and  confenting  to  the  de- 
iign;  but  perforis.  who  only  abet  their  crime  by  com- 
mand, couitfcl.  and  arc  abtent  when  the  Poifon  was 
infufed,  are  acceffiries  only.  2  llavuk.  P,  C  29.  (11. 
Sec  titles  Aat£l(ry  ;  UoptkiJi* 


POLE  ;  fee  V$r(b. 

FOLEIN,  Was  a  fhoe,  fliarp  or  picked,  and  turned 
up  at  the  toe ;  it  firft  came  in  ufe  in  the  rcjgn  of  IP'iUion' 
Ru/njt  and  by  degrees  became  of  that  length,  that  in 
Ru&ard  ihc  Second's  time  they  v/ere  tied  up  to  the 
knees  with  gold  or  filvcr  chains:  they  were  reHratned 
Anne  4  Ed.  4,  but  not  wholly  laid  afidc  ttll  the  rcigii  of 
//.■/.-.  VJU.  See  Ma/;;,/.  inFitJVtL  2. 

POLICE, not  improbably  from  lUv.  a  city.]  Tlic  term 
public  Police  and  Q-xonomy  is  applied  by  Blmkjhnt  to 
fignify  the  due  regulation  and  domeflic  order  of  the 
kingdom;  but  is  more  gtner.illy  applied  to  the  in:cr;ial 
regulations  of  large  cities  and  towns,  particulaily  of  the 
Metropolis;  whereby  the  individuals  ol  the  State,  generally 
fpcaking,  or  of  any  town  or  city  tvithin  itfelf,  like  mem- 
bers of  a  well  governed  family,  are  bound  to  conform 
iheir  general  behaviour  to  the  rulrs  of  propriety,  good 
neighbourhood,  and  good  manners;  and  to  bj  dcLcni, 
indullrious,  and  inofTenfivc  in  their  relpeitive  fitualioiis- 
Scc^Ccmm.  c.  13-/.  l6z. 

The  Police  of  the  Metropolis  (fays  an  Auihcr  who  ha^ 
written  on  this  fubjetl  with  great  accuracy  .-ind  aftf  r 
much  refearch)  is  a  fyllem  highly  tr.tercdirg  to  be  un- 
derrtood  :  but  a  vail  proportion  of  thofe  who  rcfiJe  in  the 
capital,  as  well  as  the  multitude  of  llrangurs  who  rtlort 
to  it,  have  no  accurate  idea  of  the  principles  cf  orgarifa- 
tion,  which  move  fo  complicated  a  machine :  efiabiifbing 
thofc  conveniences  and  accommodations,  and  preferving 
that  regularity  which  prevails,  in  thj?  particular  branches 
of  Police,  which  may  be  denominated  Municipal  Regula- 
lions.  Thcfe  relate  to  pa-ving^  ivatchinf^,  ^'ibitng,  ctean- 
Jingt  and  rtmex>i}\g  nvfartfts  \  furnijhing  fwater  ;  the  mode 
Of  building  hmi/a  ;  the  fyllem  clUblifhcd  for  txtinguifhir.g 
frts;  and  for  regulating  (oachtf,  caru^  and  carruig.-j ; 
with  a  variety  of  other  ufcful  improvements  tending  to 
the  comfort  and  convenience  of  the  inhabitants.  Sec 
A  Tr€a{i/f  cn  the  Poluf  ef  the  Metropdist  8vo.  1 796. 

To  adminillcr  that  branch  of  the  Police  which  is 
conncflcd  with  the  prevention  and  fupprcflion  of  crimn 
twenty-fix  Magiftratcf,  namely,  the  Lord  Mayor  and 
Aldermen,  fit  in  rotation  every  forenoon,  and  lake  cog- 
nizance of  all  complaints  within  the  ancient  jurildiflion 
of  the  city  of  London,  See  this  Dirtionary,  title  London. 

For  every  other  part  of  the  Metropolis,  twcniy-foor 
flipcndiary  Magiflrates  are  appointed ;  thm  at 
Jlnrr,  under  a  jurifdlAion  long  cftablilhcd;  and  /wrfl/j- 
ttte,  by  flitt.  32  Geo,  3.  e.  51.  {generally  called  the  Pelift* 
Aci).  Thefe  twenty-one  have  fevcn  different  ofHces  or 
Courts  of  Judice  afligned  ilicni,  at  convenient  diftanccs, 
in  WtjlminjUrt  Mtddif/fx,  and  Suiryi  where  they  fit 
every  day,  [Sunday;  excepted,)  hoih  in  the  morning  and 
evening,  for  the  purprfe  of  executing  thofe  muItif;iriou» 
duties  connciled  with  the  oflice  of  a  Juftice  of  Peace, 
which  occur  in  I-^rge  focietics.  This  iniliiution  wa^ 
fuggerted  to  the  Legiflaiurc  in  confcqucnce  of  the  pref- 
furc  felt  by  the  public  from  the  want  of  fomc  regular 
tribunals,  where  the  fyftem  fhoutd  be  uniform,  and 
where  the  purity  0/  Magillrates,  and  their  icgular  ;ittcn- 
dance,  might  infure  to  the  lower  orders  of  the  People, 
the  adjullment  of  their  differences,  at  the  leall  polfiblc 
expence  ;  nnd  the  aflidancc  of  gratuitous  advice  in  evety 
difticuliy,  as  well  as  oflicial  aid,  in  all  cafes  t^nthio  the 
fphere  of  the  Mag'llf^ie. 

3  M  z  The 
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Jheduty  of  thefc  ftipendiaryMagJflra«s  (in  conjunc- 
liun  with  the  couoiy  Ma£irtr.nc>)  tfxtcndi  alio  lofcvcrul 
judicU!  procccdio^i.  wh<;re,  in  various  iiiftjpcir#»  thcv 
«rc  cmpo>ver(d  atii  requir<d  to  hear  and  *)curmi"e  of'- 
fk-iicci  Id  ^  fdmmary  w:\y;  particularly  in  cal'tr*  relating 
to  \>.e  Ck/Ic/iti  and  ixajii  ^Mtt  lawj;  /.nvn^rshrj ;  la- 
icurcrs;  and  A^^ren-Un,  Uc.  W\Cf  z.t\  miniltcrially  in 
liicnfing  ai.d  rt-gulatiag  ^i/iV  ^c;^'.'/ ;  puniftiing  a-a- 
gfantt ;  rcmo^ir^  the  peer.  See.  flee.  And  examine  imo 
compijintJ  in  c  tininnl  ctilei,  capital  and  vttien,  for  tiic 
purpo'c  of  iLiiding  ilitm  to  I'upcrior  tribufiali  tortrini, 

Tiiefc  cxt.rnfive  du:  c),  and  oihert,  which  it  is  to  be 
wifhed  thefc  Magiftratcs  could  perform  towardj  ihe  f-r-. 
ifff//ff»of  crimes,  ihe  Author  of  the  above  Treatifc  think? 
n-Qutd  be  much  facitiu^tcd,  by  tl.c  c:>ibhlhmfn:  of  a 
furd,  from  whence  m  l-tlicw  rcAsriiion  C(jn:!ablcs  and 
others  for  deictfting,  ar.d  cn  accompiiccs  for  dilcoveiing, 
oSciiders. 

The  fo'Iowlng  abilraft  of  the  Cw7  ^jMnidpal  Rtgu- 
U(::nt  of  the  Police  of  the  MclropoHi  above  alluded  to. 
itrd  the  various  fta^atea  by  which  they  are  rcgaUtcd,  i> 
cxcraclcd,  and  corrctlcd  from  the  fame  Autl-.or: 

The  Mt  tropolts  having  by  degrees  been  extended  fo 
far  beyond  it&  ancient  limits*  every  partHi,  hamlet. 
bcrty^  or  prtcinA,  row  cuntiguout  to  the  cities  of  ^cjt- 
i/ffi  and  U'tjimmjicr ,  may  becoiifidercd  as  a  feparatc  mu- 
iitcipaliiy  ;  where  the  inhftbiiart;  re^ulxte  the  Police  of 
their  refpcflivc  difirlds,  ralfc  money  for  piving  the 
(Irt-ct!,  and  offefs  the  houfeholderi  for  the  inicreft 
thereof*  as  well  as  for  ihc  annual  cxpcnce'of  watching, 
cleanling,  led  removing  nufancck  and  annoyances. 
Thefe  funds,  as  well  as  the  cxccuaon  of  the  powers  of 
the  dtiferent  flatutes  creating  (henn,  (excepting  where 
the  inicrference  of  iMagiltrstcs  i>  necefVjry,)  are  placed 
ill  the  hands  of  truOecs ;  ofwliom,  in  many  inliancc-S 
ihc  Churchwardens  cr  parilh  cfhcerj,  for  the  tin.c  being, 
arc  members  tx  off.ch  \  and,  by  thefe  dilTeicnt  bodies,  all 
matters  reUling  to  the  immediate  fafciy,  comfort,  and 
conveoi.Hce  of  the  Inhabitants,  arc  m.inigcd  and  regu- 
lated; under  the  proviflor.s  of  llitutes  nude  in  the  lali 
nnJ  prefent  rei^n,  as  %vell  public  as  private,  applica- 
b!e  to  the  Metropolis  ir.  gcixral,  and  to  the  various  pa- 
riflies,  hamlcti,  and  Uborties  in  particular  ;  former  lla- 
tutes  for  thefe  purpofes  having  been  found  inadequate. 

Thecal.  lo  Gio.  2.  c.  22,  cflabUflicd  a  fyttcm  for 
paving:,  lighting,  cleanfmg,  and  watching  the  city  of 
Lcnaoii  i  but  the  lUtuic  which  removed  figns  and  fign- 
polls,  balconies,  fpout*,  goiicrs,  and  ihofc  other  en- 
croachments  and  annoyances  which  were  ftlt  as  griev- 
ances by  the  Inhabitams,  did  rotpafs  till  the  year  1771. 
'Ihcjiat.n  Ge4.  ^.  e.  29,  Contains  a  complete  and  m.if- 
t-crly  fyftem  of  il-ai  brar.ch  of  the  Police  which  is  con- 
rcdtcd  lAiih  Municipal  Regulations  ;  and  may  be  con- 
ftdcrtd  a>  a  model  for  every  large  city  in  the  F.mpirc. 
This  ftatotc  extendi  to  every  obltrudlion  by  can*  and 
citrriagrs,  and  provides  a  remedy  for  all  nufances  which 
can  prove,  in  any  refpefl,  oSenfivc  to  the  inhabitants  ; 
and  fpecial  Commiffioners,  called  Commiffioncr»<  of 
Scweis,  are  appointed  to  erfure  a  regular  execution. 
This  [latDtc  is  improved  by  _/?;:/.  33  t-vo.  3,  c.  75  ;  by 
which  the  power  of  the  Commiflicners  is  iocreafed,  and 
feme  nufancei,  arising  from  t)utcber9t  duftinci),  i^<,  fur- 
thcr  provided  agaiaS. 


I  In  the  city  and  Itherty  of  if^ejtminjier  alfo  rainy  new 
I  at^d  utcful  Municipal  ReguUtions  have  been  madewithid 
'  the  pTcfentceniuiy.  1  he JltUs.  17  EUz.  anrl  16  C*r  1, 
j  (p  ivatc  ail',)  divided  the  city  and  lihrrrici  into  iw-eKe 
>  wards,  and  appointed  twelve  bur^rlfes  to  regulate  (he 
Pi^lice  of  cachivjrd ;  who,  with  the  Dean  or  High  Steward 
j  of  H^f/fm:-i'l(r,vicTC  author:2ed  to  govern  this  diilrifl  of 
I  the  Metropolis. 

i     The  Jfat.  ttf  Cen  2.  f.  a;,  enabled  the  Dean  or  hit 
j  Higli  Steward  to  chocfe  eighty  conllables  in  a  coort-leet ; 
'  and  the  fame  act  authnrized  the  appointment  ot  an  An- 
j  noyince-Jury  uf  foriy-ei^ht  Inhabitants,  to  examine 
weights  and  meaiurei,  and  to  mike  prefenimenfs  of 
every  public  nufance  either  in  the  city  or  liberty.  The 
51  Geo.  2.  (c.  17,  25,  improved  the  former  Aatotei 
and  allowed  a  free  market  to  be  held  in  ll'tfiminjitr* 
The        2  Cis.  3.  c.  21,  amended  \ir Jiai.  3  C«  3.  f.  aj, 
extended  and  improved  the  Syficm  for  paving,  cleanfiog» 
lighting,  and  watching  t!ie  city  ar.d  liberty,  by  inclod- . 
ing  fix  other  adjoining  parithes  and  liberties  in  Miil' 
dkftx.  They?ar;.  5  Gi^.  3  ^r.  13.50;  1 1  CVj.  3.     22  ; 
and  parttcularly  14  Gt9   ).  r.  90,  for  regulating  the 
nightly  watch  and  cor.Ihblcs,  made  further  improve- 
ments ill  the  general  Syltem  ;  by  which  thofe  branches  of 
Police  in  H'tfitr.itifttr  arc  at  prcfent  regulated. 

In  the  I>orough  of  Seuthv.-ark  alfo,  the  fame  Syflem  bai 
been  purfued  :  the  /latt,  23  do.  2.  f ■  9  ;  6  G»«.  3. 
c.  24,  having  eftablifhcd  a  .>>Ileni  of  Regulation  appli- 
cable to  this  diArifl  of  the  Metropolis;  relative  to  mar- 
kets, hackney  coach  fl.indi,  paving,  cleanfmg,  light- 
ing, watchijig,  matkir.g  ftrectt.  and  numbering  houfes  ; 
and  placing  tha  whole  under  the  management  of  Com- 
millioncrs. 

In  contemplating  the  great  leadif  g  features  of  Muiu- 
ctpal  Regulation,  rothing  place;  England  in  a  fitnaiion  fo 
fuf'crior  to  mofl  others,  with  regard  to  cleanlir.cf»,as  the 
Syllcm  of  the  Sfu:{ri\  tnder  the  manspemcnt  of  facial 
CommifTioncrs  in  diifcrcnt  parte  of  the  kingdom  ;  intro- 
duced fy  early  as  hy jiai.b  H.  6.  r.  5  .  and  organizvd  by 
ftttii.bli.  8.  f .  10:  23//.  8  f .  ;  :  15  U.  8.  c.  10  ;  after- 
wards improved  by  yie//.  3  c:^  4.  £.  6.  c.  8 :   1  Marj 

Jl-  %.t  11:  t  3  £As.  ' ■  9  :  3  "Jac.  I .  f.  14:  7  Arm.  c.  lO. 
See  this  Dictionary,  title  Sev:eri. 

Sewers  being  early  introduced  into  the  Metropolis,  a' 
well  as  other  cities  and  towns,  in  corfequcnce  of  the  ge- 
neral Syflem,  every  oficnfive  nufance  was  removed 
through  this  medium  ;  and  the  Inhabitants  early  accof- 
tomed  to  the  advantages  and  comforts  uf  clcanlincfs. 

Another  feature,  llrongly  marking  the  Mil'dom  and 
attention  of  our  anceftcn,  was  the  intnxiuftion  ottviVer, 
for  the  fupply  of  the  Metropolis,  in  the  tcign  of  King 
James  I.  in  1604.  The  improvements  which  have  been 
fincc  made,  in  extending  the  fupplies,  by  means  of  the 
AViy  Hizn-t  and  alfo  oy  the  acccflion  of  the  Tbcmtt 
water, through  the  medium  of  the  HHdgcCev^^, 
iV^.Buiiding.s  SkadixiU,  and  other  water-works,  it  u 
sot  neci-iTary  to  detail. 

Thcyf(//.  9  ^V-;.  t.  23,  6rfl  eflablifhed  the  regula- 
tions with  regard  to  kackKiy-ctachei  and  chairi,  which 
have  been  improved  and  cxtenticd  by  fevrral  fubfequent 
lUtuEcs;  fee  title  Cw/i:  ar; /*<:/.  33  Cw.  3.  c.  75.  ^15 
—19,  which  enlarges  the  power  the  MagiUraies  of 
13  the 
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the  cUyef  Laidm.to  compel  the  appcanince  of  hackney 
coachmen  rcfidirg  out  ot  their  immediate  jurifdifllon. 
Corn  and  other  cirriajjps  have  alfo  been  leg"'*^^'* 
*ditfcfcnt  tUtuces,  t»a:  /)arj.  i  Gev.  i.y/.  z.  r .  57  :  iff 
Gto.  I.  f.  33  :  J 4  Gm.  I.  f.  43  :  30  Ofo.  2.  c,  : 
7  Gw.  3.  f.  4+:  24  Gk.  3  y?.  2.  r  27;  which  coniatiS 
a  very  complete  Syft^rm  relative  to  this  branch  of  Police : 
by  virtue  of  which,  all  complaint*  arifing  from  offences 
under  thrfc  aAs  arc  cognizable  by  the  Magillratvs  ia  a 
furomary  way. 

The  /lot.  34  Gc9.  5.  c.  65,  eflabliflied  an  improved 
SrHem  with  regard  to  nvattrmen  plying  on  the  livcr 
Ti-amei.  The  Lord  Mayor  and  Aldermen  arc  em- 
powered to  make  rules  ard  orders  for  their  govcrnmeni ; 
and.  with  the  Recorder  of  the  city,  and  JutUces  of  the 
Peace  of  the  rcfpcflivc  coumies  and  places  next  adjoin- 
ing to  the  Tbamest  heiwten  Grai-f/'itd  and  IVin^/er,  have 
power,  within  ihofc  diftrifts,  10  pot  in  cxecinion  not  only 
the  law,  but  alio  the  rule*  and  order*,  rcUtive  to  fuch 
wMCimcn:  Tuch  rules  and  orders  to  be  from  lime  to 
time  fcnt  to  the  public  office  in  the  Metropolis,  and  to 
the  clerks  of  the  peace  of  the  counties  joining  the 
T'Aaww/.witliift  thirty  days  at'tcr  they  arc  made  or  altered. 
The  Magiftrarci  have  powtr  given  them  to  fine  water- 
men lor  extortion  and  mifbdtaviour ;  and  prrfonn  rc- 
fbfing  (0  pay  the  It-g^l  tares  may  be  compelled  fo  to  do 
with  all  charges,  or  be  imprifoned  fur  a  month;  and 
pcribns  giving  watermen  a  fiditious  name  or  p'ace  of 
abode  ihal!  forfeit  5/. 

Offences  relative  to  the  driving  of  ettttk  improperly, 
vfualiy  termed  BuUock-hantiog,  ar«  alfo  determinable 
by  the  Magidrates  in  the  fame  fummnry  way,  under 
the  authoticy  of  Jla.  31  Geo.  3.  67  ;  by  txhich  every 
pcrfon  is  auihorizcd  to  (cizc  delinquents  guilty  of  this 
»ery  dangerous  oft'encc. 

The  laft  great  feature  of  ufeful  Police  to  be  here  men- 
tioned, confifts  in  the  excellent  Rcgulitions  relative  to 
imUingSf  projrflions,  znA  frti :  firll  adopted  after  the  fire 
vti  Lottdo'i  \i\  i6t^ .  nndcxtcndedand  improved  by  fcveral 
flatott*  from  that  time  down  to  th-y?*/.  1 4  Ceo.  3.  c .  78. 
Tbis  Itatux  repeals  all  former  aCh>  and  betides  regulat- 
ing the  mode  of  building  houfcs  in  future,  fo  as  to  ren- 
der them  ornamental,  commodious,  and  fecore  againft 
the  accidents  of  fire,  eftablilhed  other  ufeful  roles  for 
the  prevention  of  this  dreadful  calamity  j  by  rendering 
h  ircumbent  on  the  chutchwardcns  to  provide  engines 
and  ladders ;  to  fix  fire  plugs  at  convenient  diAanccs  on 
all  the  main  pipes  in  the  parilh ;  to  fix  a  mark  in  the 
ftreei  where  they  arc  to  be  found,  and  where  there  is  a 
key  ready  to  open  the  plugs  :  rewards  arc  alfo  payable  to 
p?rfons  bringing  the  engines  to  a  fire.  See  ihia  Dic- 
tionary, tiile  Fire. 

Thefc  oQi'.ines  wUI  explain,  in  fome  meafurc,by  what 
means  the  Syftem  of  the  Police,  in  molt  of  its  great 
fraiures,  is  conducted  in  the  Metrof  olis :  to  which  it  may 
be  neceflary  to  add,  that  the  BeaMts  of  each  parifh  are 
thr  proper  perfons  to  convey  informations,  in  c-tfe  of 
«ny  ii.convcnicncc  or  nufaoce,  by  which  a  Granger  may 
have  it  removed.  The  City  and  Police  Magiltrates, in 
their  refpe^ive  Courts,  if  not  immediately  authorized 
to  rcmroy  the  wrong  complained  of,  will  point  oat  how 
it  may  be  clfeilcd. 

It  is  httwi  vcr  carneftly  to  he  wifhed,  that  one  general 
aA,  comprehending  the  whole  of  Uie  Regulations  made 


for  the  city  of  LonJont  fo  far  as  they  will  apply,  cou!d 
be  extended  to  every  part  of  the  Metropolis  ir-o  its 
fuburbs ;  thxt  a  perfect  uniformity  might  prevail  in  ibe 
penalties  and  pu-^iihments  for  the  levrraJ  offences, againft 
the  comfort  and  convenience  of  the  Inhabitant!. 

POLICY  OI'  .ASSUR.'InCE.  or  Infurance,  froir.  tl  c 
Ita!  l^ehzot  i.  t:  /iheAula  tifrninttio.]  Ad  inrtrunie.it 
entered  into  by  infurcrs  of  fhip^  and  merchandifo,  to 
merchants,  obli^^atory,  for  the  payment  of  tiie  fucn  tn- 
furcd,  in  cafeof  lofs.  Mtrch.Dici.  See  title /B/irfls.  r. 

POLLARDS,  or  Pollengers.  Such  trees  as  have  been 
ufually  cioppcd,  therefore  dillinguiflKd  from  timbci- 
trces.  P/nv4.  469. 

POLL,  A  detd  poll  is  diflinguiflied  from  one  in- 
dented, the  latter  being  poUcd  or  fhaved  quite  even. 
Sec  DeeJ. 

POLLS.  Where  one  or  more  jurors  are  excepted 

again)!,  it  is  called  a  challenge  to  the  Polls.  Cq.  Lit.  156. 
bee  title  Juo'. 

POLYGAMY,  Pcljgamia.]  The  having  a  plurali'.y 
of  wives  or  hulbands  at  once.  $ec  title  Bigamy  .  TowhicU 
is  here  to  be  added,  that  by  Jlat.  15  Geo.  3.  r.  67,  per- 
foni  convi^ed  of  Digamy,  are  made  fubjs^  to  t!ie  pe- 
nalty ir.HtCted  on  Lateeny,  i.e.  tr.infportauon, C5V. 

PONDUS,  Poundage  ;  which  duty,  with  that  of  ton- 
nage, W4S  anciently  paid  to  the  King  according  10  the 
weight  and  meature  of  mcrchnnt^  goods.  Criiv//. 

PoNDUS  REGIS,  The  iUndard  weight  appointed 
by  our  ai  cicnt  Kings.  And  what  wr  now  call  TVa/ 
IVtiibtt  was  this  Bcndas  Rtgis^  or  Lt  A'ey  l^'tight,  with 
the  ica'.c's  in  tquililrio  :  whereas  th9  aier  ^u^n  was  the 
fuller  weight,  with  a  declining  fcale.  CowtU.  See  lilies 
Trej  ifUtght  ;  Jf^t-ghtt. 

PONt,  A  writ  whereby  a  caofe  denending  in  the 
county,  or  other  inferior  Court,  is  removed  into  the 
Common  Pleas;  and  fumetimes  into  the  King's  Bench  : 
at  when  a  replevin  is  fued  by  ivrtt  out  of  Chancery,  U'V- 
then  if  the  piairtilT  or  defendant  will  r«movc  tha:  plea 
out  of  the  cuunty-court  into  C.  B.  or  K.  B»  it  is  done 
by  Petti.  F.  A".  B.  4, 69 :  2  A;//.  319  The  writ  Psne  lies 
to  remove  a<Uion>  oi  debt,  and  of  detinue,  writ  of  right, 
of  nufance,  NstvNat.B.R. 

A  Pme  to  remove  caufes  is  of  this  form  :  Put  «/  tbr 
pitiliott  of  A.  B.  if/ore  earjkpica  at  Weftminllfr,  tlxda^ 
Stz.  the  plea  ivhUh  is  in  ycur  Ccurt  by  oar  'writ^  betMittn 
the  Jaid  A.  B.  and  C.  D.  af.  Sec.  and  finr-msn  the  /aid  C, 
that  he  lethen  there  to  etit/mer  the  fuid  A,  Ue.  This  form 
is  only  applicable  to  the  Common  Pleas ;  but  if  the 
writ  of  Pane  be  to  remove  a  caufe  into  K.  B.  it  fhouM 
'  be  worded  thus:  Put  at  the  petition  of,  l^i.  he/ore 
utt  *where/ce^ert  Sec.  the  plea,  &c. 

Pcne  is  alfo  a  writ  willing  the  Sheriff  to  fumraon  tha 
defendant  to  appear  and  anlwer  the  plnirtifF*5  fuit  cn  his 
putting  in  fureiics  to  profecute :  it  is  fo  called  from  the 
words  of  the  writ,  P<me  per  'vadium  U  /tilws  pltgior ; 

Put,  by  gsge  and  fafe  pledges,  v^.  B.  the  defendant." 
This  is  a  wnt  nnt  ifltiing  out  of  Chancery,  but  out  of 
the  Court  of  Common  Pleas,  being  grounded  on  tbc 
non-appearance  of  the  defendant,  at  the  return  of  th« 
original  writ :  and  thereby  the  Sheriff  is  commanded  to 
attach  him,  by  taking  gage,  that  is,  certain  of  hii  gocd», 
which  be  fball  forfeit  if  he  doth  rot  appear;  or  by  mak-v 
tng  him  find  fafe  pledges  or  fureiics,  who  (hall  be 

amerced 
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amerced  in  caie  of  Itis  non -appearance.  FMiht  ^'  345  = 
Ld.  Riijm.  278  :  Duit.  Sjber.  c.  32.  See  tiile /*ijrf//}. 

Th\i  is  alfo  the  Jii^  and  immediate  procefs,  wichout 
any  picvious  fuminons,  upon  ailionN  o(  trtfpafj  17 
armit,  or  for  Other  injuries  which,  though  not  forcible, 
are  yet  trefpaOei  againtl  the  peace,  as  (Af/;/  and  eon/f-i- 
rtij}-;  where  the  violence  of  the  wrong  requires  a  more 
fpeedy  remrdy  ;  and  thcrctore  the  original  writ  com- 
mands the  defendiint  10  be  at  once  attached  without  any 
precedent  warning.  3  Conm.  c.  19.  280,  cites  Finch. 
L.  305,  351.  Sec  title  Origiiml. 

PONENDIS  IN  ASStiilS,  A  iveit  granted  by  the 
flaiute  of  1/  t/im.  2.  13  £.  i.  /I.  I.  c.  3J9  ;  which  fiatuie 
Ihews  what  pcrfons  fh^iiiiFs  ought  to  impanel  upon  aflifes 
and  juries.         Or:g.  175:  F.  N.B.  165.  See  title  yft/;>-. 

PONEXDUM  IN  BALLIUM,  A  writ  com- 
manding  that  a  prifoner  be  bailed  in  cafes  bailable. 
Rtf.  Or.'g.  13;. 

PONHNOUM  SIGILLUM  AD  EXCEPTIONEM, 
A  writ  by  which  julltces  arc  required  to  put  iheir  fcals  to 
exceptions,  exhibited  by  defendant  agatnll  the  plaintifF's 
evidence,  verdiit,  or  other  proceedings  before  them,  ac- 
cording to  the  lUtute  irejlm.  2.  15  £.  \.  Ji.  1.  c,  31. 
See  title  Bill  <f  Exctpncaj. 

PONE  PER  VADIUM;  See  Ppw. 

PONTAGE,  Pontagium  ]  A  contribution  towards 
the  maintenance,  or  re  cdifjinc  bridges.  Stat.  H'rjti-..  2. 
^.25.  It  may  alfo  fignify  toll  taken  tothis  purpolcof  thofe 
who  pafs  over  bridges.  $'.att.  1  Ucn.  8.  r.  9  :  22  Hen,  8. 
f .  e  :   \f)  Eiiz.  c.  25.  See  Trincda  b*€ceff:tai. 

PONFIBUS  REPARANDIS.  A  writ  direfled  to 
the  Sheriff,  Isc  requ  ring  him  to  charge  one  or  more,  to 
repair  a  bridge,  to  whom  it  bclongeih,  Reg.  Ong.  153, 
See  Pdata^e* 

POOR. 

Paufer]  A  poor  perfor,  who  is  a  burden  and  charge 
apon  a  pariQi. 

The  Poor  our  Law  takes  notice  of  are,  ift.  Poor  by 
tmpotency  and  defcfl;  as  the  aged  or  decrepid  fatherlcfs 
or  niotherlefs;  Poor  under  licknef^,  and  perfons  who  are 
Idiots,  Lunaticks,  lame,  blind,  &c.  thefethcOverfeersof 
h  e  Poor  are  to  provide  for. 

idly.  Poor  by  cafuaity  ;  fuch  as  Houfe-keepcrs,  de- 
cayed or  ruined  by  unavoidable  misfortunes:  poor  perfons 
overcharged  with  children  ;  labourers  dilibU-d  ;  and  thcf=, 
having  ability,  are  10  be  fet  to  wotk  ;  but  if  no;  able  to 
work,  they  arc  to  be  relieved  with  money. 

jdly.  Poor  by  prodignlity  ai  d  debauchery,  alfo  called 
thrifilci^  Poor;  as  idle  fioihtui  perfons,  pilferers,  vaga- 
bonds, lit  umpets,  &c.  who  are  to  be  fent  to  the  Houfe  of 
Corrcilion,  and  be  put  to  hard  labour,  to  maintain  them- 
leUcs  ;  or  work  is  to  be  provided  for  itiem,  tiiat  they  do 
not  pcrift  lor  want;  and  if  they  become  impotent  by 
ricknefs,  or  if  (iicir  nork  will  not  maintain  (hem,  there 
jnuft  be  an  allowance  by  the  Overfeers  of  the  Poor  for 
their  fuppori.    DaJt.c.  73-/  3;. 

1  he  Law  not  only  regards  lile  and  member,  and  pro- 
teins every  man  in  the  cnjo)men:  of  them,  but  .dlo  lur- 
nifties  him  ftiih  every  thing  neccfTary  (or  ihcir  fupport. 
for  ti'.ere  is  no  man  fo  Indigent  or  wretched,  but  he 
may  tkmai^d  a  fupply  fufficieni  to  all  the  neccHl  ics  of 
life,  from  the  more  opulcol  part  of  the  community,  by 


means  of  the  leveral  flatuies  enafied  for  relief  of  the 
Poor.  I  Co/ttm.  131. 

The  Poor  of  Englaud,  till  the  time  of  /iemj  VIII. 
fubfillcd  entirely  upon  private  bcncvoience  and  the  cha- 
rity of  well-difpofed  Chrillians:  and  the  Poor  in  InianJ 
have,  to  this  day,  no  relief  except  from  private  chanty. — 
By  an  ancient  ttatutc,  23  £.  3.  c.  7,  it  wasenadktd,  that 
none  Oiould  give  alms  to  a  beggar  able. to  work.— It  ap- 
pears by  the  Mirror^  that  at  the  Common  Law  the  Puor 
were  to  be  '*  fuftaiued  by  parfuns,  redlors  of  the  church, 
and  the  parilhicners ;  fo  that  none  of  them  die  for  dc- 
faultof  furtcnance,"  Msrr.  c.  i  §  3. — And  by  fni:.  1; 
/!.  2.  r.  6 ;  4  H.  4-  c.  1  z,  impropriaLors  were-  obliged  to 
diftributc  a  yearly  fum  to  the  poor  parifhioncrs  :  a:id  ta 
keep  hofpiiaiity.  (Sec  titles  Parjcn ;  ^/i^ropriaicn.  J  "Zy 
Jiats.  12  R.  2.  f .  7  :  19  //.  7.  £.  12,  the  Poor  were  di- 
rected to  abide  in  the  cities  and  towns  wherein  they  were 
born,  or  fuch  wherein  they  had  dwelt  for  three  years; 
which  feems  to  be  the  lirll  rudimeot  of  par:(h  fettle- 
ments. 

No  compulfory  method,  however,  was  marked  out  for 
the  relief  of  the  Poor,  till  the  /lat.  27  //.  S.  <r.  25  ;  under 
which,  provifion  wasorueicd  to  be  made  for  the  impotent 
Poor.—  Belure  that  time,  the  Monaftcricswere  thcirpnn- 
cipal  refource;  and  among  other  bad  cftect^r,  which  attend- 
ed thcfe  innifution^,  it  was  not  perhaps  one  of  the  leatt, 
(though  frequently  cUccmcd  quite  otherwife,)  that  they 
fupportcd  and  fed  a  very  numerous  and  very  idle  Poor; 
whofe  fjtienance  depended  upon  what  was  daily  dillri- 
butcd  in  alms  at  the  gates  of  the  Religious  Houfes.  Bat, 
upon  the  total  ditVoIution  of  thefe,  the  inconvenience  of 
thus  encouraging  the  Poor  in  habits  of  indolence  and 
beggary,  was  quickly  felt  throughout  the  kingdom;  and 
abundance  of  ftaiuces  were  made  in  the  reign  of  King 
Henry  VIII.  and  his  children,  for  providing  for  the  Poor 
and  impotent ;  which,  the  preambles  to  fome  of  them 
recite,  had  of  late  years  greatly  incrcafcd.  Thefe  Poor 
were  principally  of  two  forts ;  fick  and  impotent,  and 
therefore  unabic  to  work  ;  idle  and  Hurdy,  and  therefore 
able,  but  not  willing  to  excrcifc  any  honcft  employment. 
To  provide,  in  fome  meafure,  for  both  cf  thefe,  in  and 
about  the  Metropolis, fj/war*/  VI.  founded  three  Royal 
Hofpitals ;  ChnjPi  and  St.T/jsmas's,  for  relief  of  the 
impotent,  ihiough  infancy  or  ficknefs  ;  and  BriJeueiu 
for  the  puniAimcnt  and  employment  of  the  vigorous  and 
idle.  But  thefe  were  far  from  being  fufficieni  for  the 
c.\ie  of  the  Poor  throughout  the  Kingdom  at  large  :  and 
therefore,  after  many  other  fruitlefs  experiments,  by  ^/ii. 
43  Elix.  f.  2,  Qvirjctn  of  the  Par  were  appointed  in 
every  parifh :  whofe  office  and  duty  are  principally 
thefe  :  frji,  to  raife  competent  fums  for  the  necelFary 
relief  of  the  Poor,  impotent,  old,  blind,  and  fuch  other 
being  poor,  and  net  aiU  to  work,  and  them  only  ;  and, 
jicoadiy,  to  provide  work  for  fuch  as  are  able  and  can- 
not otherwife  get  employment  :  but  this  latter  part  of 
their  duty,  u inch,  according  to  the  uife  regulaitons  of 
that  Jalutary  fbtuic,  fhoutd  go  hand  in  hand  with  the 
other,  is  now  moll  fhamefully  ucgltClcJ.  j  Csmm.  t.  9. 
;^  359.360. 

1  he  Learned  Commentator  then  proceeds  to  flaie  the 
evils  arifing  from  wh.'tt,  he  co  .fidtrs  as,  a  deviation  from 
the  original  purpofe  of  the  Pjoi  Laws,  by  accuinuhitng 
all  the  Poor  in  one  Workhoufe ;  a  practice  which  he 
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eondemns  as  dfftruAivc  of  the  induflry  and  domenic 
hanpmefs  of  the  Poor.  He  alfo  r<*prob.itej  the  fuh-cli. 
Tifion  of  parifTict ;  the  pUn  of  confining  the  Poor  to  their 
rcipcctive  dillrnJ^^ ;  and  the  lawsi  paiTed  ("mcc  the  Reftor- 
ation;  having  given  birth  to  the  intricacy  of  our 
Poor  Law>,  by  multiplying  and  rendering  more  eafy 
the  mi'lhod^  of  gaining  fetllemei^t) :  and, in  confequcnccf 
creating  an  infinity  of  expL-nfive  Law  luitt  between  con- 
tending nei^hbourhood>,  concerning  thofe  fclileinents 
and  rcmov»l^.  He  t)ic-n  pr  oceeds  to  ll.its  the  grncral 
heads  of  the  Law  relative  to  the  fettlement  of  the  Poor; 
which,  he  truly  obferves,  by  the  relolutionsof  the  Courts 
of  Jullicc  ihercjn,  within  a  ct:ntiiry  palt,  arc*  branched 
into  a  great  variety.  '*  And  yet,  he  concludes,  notwith- 
ft^nding  iltc  pains  that  have  be>.  n  taken  about  thefc 
Law^tihey  Hill  remain  very  imperfc^^,  and  inadt;quatc  to 
the  purpolcs  thry  are  dcfigncd  for  :  a  late  that  ha»  ge< 
ncrally  attended  mofl  of  our  llaiute  Lawt,  where  they 
have  not  tlic  founiUiion  of  the  Common  Law  to  build 
upon.  VVhen  th^-  i>hirc>,tlic  Ilundrcds,  and  the  Tithrngs 
were  kept  tn  the  fame  admirable  order  in  which  ihry 
were  dili)ofcd  by  "he  great  .-tifrt^^  there  were  no  per 
fons  idle,  conrequ'-nily,  none  but  the  impotent  that  needed 
rrtiet :  and  ihey/ar  43  £//«.  3*  leemi  entirely  t'oundtd 
on  the  fame  principle.  Hut  when  this  excellent  fchcme 
was  neglected  and  departed  from,  we  cannut  but  ohferve, 
with  concern,  what  mifcrable  Ihitts  and  lame  expidients 
have  from  time  to  t  me  bi-en  adopted,  in  order  to  patch 
up  the  flaws  occafioncd  by  thii  ncgieil.  I'here  is  not  a 
more  neccfTiiry  or  certain  maxtm.  in  the  fran-e  ard  con- 
Aiiation  of  Society,  than tnat  every  individual  muft  con- 
tribute hii  (hare,  in  order  to  the  well  b.-mg  of  the  Com 
tnunity  :  and  furily  they  mult  be  very  deficient  in  found 
policy,  who  fuB'er  on<-  half  of  a  p.ari(h  to  continue  idle, 
dilTuluie,  and  unemployed  ;  and,  at  length,  are  amazed 
to  find  that  the  indulUy  of  the  other  half  1$  not  aole  to 
maintain  the  <*JioIc  *'  1  Comm,  r.  9  ad  Jintin. 

Afier  reading  the  foregoing  obf  rvatioi-s,  it  may  fcem 
a  bopelcls,  and  atmoil  an  ufelefs,  tafk,  to  enter  into  any 
detail  of  the  Poor  L-iws.  Tni*  ha*,  however,  Ocen  here 
attempted  :  tiie  fource  from  wiiich  the  lo1!>iwing  Abridg. 
mem  has  been  chicHy  drawn,  i&  Mr.  CenjVi  enlarged 
and  valuable  cditiun  of  Bon'i  Pocr  Lawt\  to  wn.ch, 
and  Bhrn't  'J^Jliee,  title  Pmv,  the  lludiou^  Inquirer  into 
particulars  Oiuuld  refer.  Since  the  publication  of  thofe 
works,  twolUtutes  have  been  palled,  which,  in  fome  raea- 
fure,  obviate  feveral  objcdions  of  the  Learned  Commen- 
tator,  and  of  other  writers,  to  the  poiicy  of  fome  parts 
of  this  Law. — Thefe  are  introduced  under  the  proper  di- 
vifions  of  the  Subjci^t ;  Vpihicii  feems  mofl  conveniently  to 
arrange  itfclf  in  Lh«  foUowing  manner : 

I.  Of  Overseers  of  the  Poor. 

1 .  ^beir  Afpsintment. 

2.  Tlnir  Aicountt. 

3.  7'heir  Inatmnitf  anJ  Punijhmtrt, 

II.  0/  POOR-R/.TES. 

1.  Pybaf  Ptr/oHS  and  Proftrty  are  liahlt  to. 

2.  7he  Manner  and  Purpoft  of  ra  'tftng  ttiem, 

3.  Of  Appeali  againft  thtin. 

4.  //0W  /fl  bt  levied ;  and  of  rasing  in  Aid. 


llf.  I.  Of  rttifving  and  maintatniHg  iht  P«cr» 
Z    Of  Reiationt  matrttatrttfig  tad  itbtr, 

IV.  Of  :1m  SiTTiuuisTi  ef  Po^  P<ffpU. 

1.  By  Birib. 

2.  By  Parintagt. 

3.  By  Marriage. 

4.  By  Refidetut,  in  particuiar  Coftt, 
5  By  renting  a  1  enement. 

6.  By  Paymtal  f  public  Taxts. 

y.  By jtr'vtng  t\n  Ofiet. 

8.  By  hiring  an..  Servitr, 

9.  By  Ap^rtntietfjip, 
10.  By  Bjaie. 

V.  Of  Certififttttu 

VI.  Of  the  Renm/al  of  Pcitr  Pirfont, 

I.  I  Thr  Churchwardens  of  every  pari/h.  and 
/e:/r,  three,  or  tivo  (obftar.tial  hoiiicholdcrs  there,  Aial!  bc 
n"ii  inaicd  yearly  in  EnJhr.H'eek,  i>r  within  a  month 
aUcr  Eajler,  under  the  hand^  and  fcals  of  two  JalHces  of 
the  Couniy,  to  bc  O'Vfrjeert  of  the  Poor  of  that  patifli. 
Stat.  4i  £.;a  c.  z  ^  i. 

In  the  counties  of  Lan^ajhire,  and  other*  fpecifird, 
and  many  (any)  other  cout  licit  where,  by  reaion  of  the 
brgencfi  of  the  pariHies,  they  (the  parilhe^}  cannot  reap 
the  benefit  of  the  faid fat  43  EJ.z.  e.  2,  tivo,  cr  mire 
Ovcrfeets  Ihall  be  ycafly  chofcn  and  appointed,  accord- 
ing to  the  direAions  of  the  faid  Jiai.  43  EUz.  within 
every  Icavafljip  or  village  within  fuch  couuty.  Siat,  13 
14  Car.  z  c  12.  §  21.  "-  This  llatuie  extends  to 
towns  and  villages,  in  extra  parochial  places,  as  well  a.<t 
within  parilhea ;  and,  by  an  equitable  conttru^ion,  to  all 
counties,  though  not  named  id  the  llatute. 

If  any  Overlcer  fo  appointed  (hall  die,  or  remove  from 
the  place,  or  become  inlolvent  before  the  expiration  of 
his  c^Hce,  two  Julttces  on  oath  made  thereof,  may  ap. 
point  another  in  his  Head,  until  new  Ovcrfcers  arc 
poinicd.  Sfa/.  17  GVfl.  2.  f.  jS.  ^  3. 

'I'he  M.iyf'r  and  Magil)ratc:i  of  every  city,  being  Juf- 
lii'c^  of  the  Peace.  have  the  fame  authority,  wuSin 
their  refpe^tive  jurildidtons,  as  is  given  to  two  or  more 
Judices  of  the  Peace.  Siat  43  Eiiz.  f  2.  §  8.— If  any 
pariih  happen  to  cxirnd  into  more  counties  than  one,  or 
part  to  lie  within  a  city,  and  part  without, theMagiflrates 
of  the  city  and  JuOtccsof  the  County  fliall  only  inter- 
meddle in  fo  much  of  the  parish  as  lies  within  their  fe. 
veral  jurifdiflions  refpciftively  ;  but  the  Churchwardens 
and  Ovcrfcers  of  fuch  pariftt  ftirtil  nevcrihcUrs  duly  exe- 
cute their  cffice,  witliout  dividing  ihcmfelvc^.in  all  places 
within  the  faid  parilh.  .  9.  —  If,  in  any  place,  thcie  bc  no 
nomination  of  Overfeera,  every  Magiihate  in  the  di- 
vition,  and  every  Mavor,  Alderman,  and  head  otHcer  of 
the  Corporation,  where  the  default  Ihall  happen,  ihaU 
forfeit  5/.  ^  10. 

In  llating  the  determinattoni  which  have  been  in^de 
by  the  Courts,  in  explanation  of  the  above  flatutcs,  and 
the  feveral  others  hereafter  referred  to,  it  would  bc  too 
minute  a  labour  to  quote  every  authority.  Mr.  Cciy7,  as 
weil  as  Mr.  juilice  Bur/t^  and  his  Continuaturs,  having 
fo  carefully  and  accurately  gone  over  the  whole  fubjoS* 
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an  abricigiDent  of  ihe  decifions  related  hy  them  mult,  in 
the  firil  uiUancc,  be  confidcrcil  as  lufficient.  \Vhf:i  u  is 
neceiVary  to  examine  more  minutely,  recourfc  mull  be 
bad  10  thole  Authors  j  and  to  the  caici  which  tliey  have 
giv?n  fo  much  at  length,  as  generally  to  preclude  ihc 
ncc*  flity  of  conl'ulting  any  other  Reports. 

Tie  J^poinimcnt  muil  exprtAly  itaie,  tliat  the  perfons 
named  in  it  are  appuimed  *' Ovcrfeers  of  the  Poor."  It 
mull  a!fo  liatc.  that  they  are  "  lufaftantial  houfehoUlerj 
there,"  that  is.  within  the  parilh;  and  ihs  couniy  in 
which  the  parifh  lies  mull  be  named.  An  sppoincmcnc 
to  a  pruinS  is  rot  good ;  but  an  appointment  to  a 
hamlet  is  :  the  appointnicni  need  not  llaic  the  JuiUces  to 
be  of  the  divifion  ;  or  that  one  of  the  Jultices  i>  oi  the 
Quo'um.  :f>  (J'.J.  2.  c.  27. 

A  whatever  age  or  fcx,  are  prireJ  fa<it 

Il.il:  .  ilefs  they  can  ihcw  fomc  Icg^al  exemp- 

tion :ci  ^  -  mem  out  of  it.  Thus  it  is  faid,  that  all 
Peers  of  the  Realm>  by  reafon  of  their  dignity  ;  Clergy- 
men, by  rcaioii  ot  their  order  ;  Mt-mbers  of  Parliament, 

reafon  of  the  privileges  of  Parliament;  and  Attor- 
ntes,  by  rc&l'on  of  the  nccrllity  of  their  attendance  at 
7/'«y?ffi/r/?;r- //a//;  arc  exempted  from  being  chofcn  Over- 
fecrs,  even  where  there  is  a  fpccial  cullom  in  the  panfh 
for  every  inhabitant  to  ferve :  it  is  admitted  that  piac- 
tiling  Barritleis  alfo  have  the  fame  priviler^c,  for  the  like 
rcafcn.  It  has  alfo  been  held,  that  an  Alderman  of 
htndon  ought  to  be  difcharged  from  fcrvtng  parifli  of- 
fices, on  account  of  liii  necclTary  attendance  on  the  da- 
tics  of  the  Corporation.  Perfons  alfo  of  particular  pro- 
fciEons  and  defcripiions  are  exempted,  by  divers  fiatuies, 
from  fcrving  the  office  of  Overfeer.  The  Prefideni  and 
Members  of  the  Colleges  of  Phylicians,  in  L^r.dcn.  S/cl. 
32  H.  8.  c.  40.  Surgeons,  being  freemen  of  tbe  Corpo- 
ration of  ijurgeons,  in  Lcnacrtf  for  fo  long  a  time  as  they 
fliall  praf^ife.  5/(1/.  1 8  G'ro.  2.  r.  1  5.  And  it  is  faid,  that 
Surgeons  in  general  arc  exempted,  by  fpecial  cullcm,  at 
Common  Law.  Apothecaries,  free  of  the  Apothecaries' 
Company,  and  every  perfon  ufing  and  exercifing  the  faid 
art,  who  has  ferved  as  an  cpprentke  to  it  for  feven  years, 
u-hiic  they  pra^hlV.  Siat.  6  i^'  7  IV,  3.  e.  4..  DilTcnt- 
ing  MinUlers,  who  ih:iil  conform  to  the  dirciSions  of  the 
Toleration  A^,Ji(tt.  1  If'.  M.  c*  t8  ;  and  Difientcrs  in 
general,  arc  allowed  to  ferve  the  cfnce  by  deputy,  See 
title  Dijjttiicr.  Profecutors  of  felons,  to  conviction,  who 
ilial!  apprehend  and  take  any  perfon  guilty  of  burglary, 
or  privately  Healing  from  the  Ihop.  Slot.  10  ds*  1 1  W.  3. 
e.  33,  Sec  title  Rrvjarti.  Soldier*,  ferving  in  the  militia 
during  the  time  of  fcrvicc.  S:at.  26  C^o  3.  c,  107. 
^  103.—  And,  perhaps,  it  may  he  confidered,  that  thofe 
who  arc  exempted  from  furving  the  office  of  Church- 
ivari/ett,  are  alfo  rxt  mpted  from  ferving  the  otficc  of 
Owrjen':  Sec  ihh  Biciionary,  title  ClurcfrtvartftTt.  It 
has  alfo  been  faid,  that  perfons,  who  art-  only  occafional 
xefidents  in  a  parifh,  ought  not  to  be  appointed  ;  and  it 
fecms  clear,  that  abfeiiicef,  or  pv'rfons  who  do  notrcfide, 
but  only  I'.cld  Isn.^,  in  tiie  par:i'h,  cannot  be  chofen.  iJut 
it  is  fctt'ed  that  a  Womar,  or  a  JuUicc  of  the  Pecce,  or  an 
Officer  upo.'i  half  pay,  may  be  appointed,  it  there  are  no 
other  more  (cl-fiantial  or  proper  perfons  in  the  par"  Hi,  who 
are  eligible  to  the  ofHce.  IJai,  unlefs  there  is  a  pofitive 
excmpti-n,  the  Jcdices  have  -a  cjfcretiona'y  power,  to 
appoint  I'uco  perfon^  in  the  parilhj  as  they  think  mofl 
proper«to  execute  the  ofHce. 


The  appointment  of  Ov'erl'eers  mull  be  under  the 
hands  and  Icds  ot  two  Julliccs,  puri'uaut  to  the  direction 
of  they/a/.  43  Euz.  c.  2;  and,  thtrciuie,  it  cannot  be 
made  by  the  beflions.nor  hy  the  Mayor  of  a  Corporation, 
conjointly  with  the  JulUce  of  a  County  ;  but,  if  there 
thouid  happen  to  be  only  one  JutUcein  a  cotir>ty,  perhapi 
he  alone  may  appoint.  It  is,  ho*evtr,  compktely  de- 
termined, thit  the  twoJuiUccs  moil  figo  and  fi-al  the 
appointment  in  the  prcfence  of  each  other,  for  11  not 
merely  a  miniilcrial,  but  a  judicial,  acl,  vihercm  the  Juf- 
ticcs  arc  t'j  cxcrcile  their  difcretiun. 

The  appointment,  tlvodgh  made  on  a  SiosJa^t  is  good, 
provided  tt  be  witlun  Eafier  nveti,  or  within  a  month 
after ;  but  if  the  Sunday  be  EnJIer  Sunday,  the  Ccert 
wilt  take  it  to  be  prsmd  fadt  clandclltiie  and  bad,  but 
it  will  be  good  untcf*  the  coUufton  be  made  to  appear ; 
although  Sundaj  is  contidered  as  an  improper  day  for 
making  an  sppoiutment  of  Overfecrs ;  an  order  alio,  ap- 
pointing Overfecrs,  in  obedience  to  a  maftJamui,  u  good, 
although  made  above  a  month  after  Eitjicr\  fi?  alio  an 
appointmsnt  of  au  Overfeer  for  thcytm-  next  evfu:ttg  Kill 
be  unJerilcod  to  be  for  the  Overfeer's  \car. 

The  Julliccs  cannot  appoint  more  than  four  Ovtrfeers 
for  any  parilh,  unlefs  the  pariili  be  divided  into  two  or 
mwc  dtvifions  or  townflups,  each  feparately  mainuiniag 
it;  own  Poor  ;  but  the  Court  will  not  qualh  an  order  ap- 
pointing one  Overfeer  ;  efpccially  if  it  do  i-oi  appear  that 
other  Overfeers  were  not  appointi  d  by  other  orders. 

It  feems  to  be  fettled,  that  no  Overfeers  can  be  ap- 
pointed for  any  place  that  is  not,  in  coniemplaiion  of 
Law,  a  Vill ;  and,  therefore,  if  a  place  that  is  extra-paro- 
chial come  within  the  notion  of  a  vjlJ,  Overfeers  may  be 
appointed  for  the  purpofe  of  obliging  the  Inhabitants  to 
proviiJc  for  their  own  Poor.  But  it  is  a  fubjed  that  has 
been  much  litigated  what  kind  of  place  fhall  be  fo 
conlidtrred.  Ccke  dcfcribcs  a  vill  thus :  •*  f'liJa  tjl  ex 
plurihus  manfiombm  vicinaia  ;*'  and  it  fecms  to  be  taken 
generally,  tiiat  wherever  there  is  a  conltabte,  the  place 
over  which  he  preiides  fhall  be  confidrred  a  townlhip. 
It  has  been  determined,  that  a  place  confiding  of  two 
houfes,  or  of  a  catile  and  an  alehoufe,  or  of  a  capital 
manfion  houfc.  and  three  keepers*  lodges  in  the  parilh 
adjoining,  though  the  lodges  were  converted  into 
farm?,  were  not  viiU.  The  number  of  houfes,  however, 
or  the  fize  of  the  place  is  not  the  only  difiiiiguifhing* 
feature  of  a  vill ;  for  where  a  place,  corfifled  of  a  capi- 
tal manfion  houfe,  ard  a  large  farm  houfe  thereto  be- 
longing,  of  the  yearly  value  of  200/.  and  alfo  of  three 
other  large  farm  houfes,  with  three  other  farms ;  the 
Court  refufed  to  grar;t  a  mandamus  to  appoint  Ovcrfteisg 
becaufe  it  did  not  appear  that  the  place  had  ever  bad  a 
conflablc,  or  even  been  repeted  to  be  a  vill.  So  alfo  it 
has  been  determined,  that  the  fcltcs  of  ancient  Cathe- 
dr.ils,  Colleges,  and  inns  of  Cr.urt!,  are  exira-paijchial ; 
and  rot  being  v;Ih,  either  legally  or  by  reputation,  can- 
not have  Ovcrleers  appoinrcd  to  them.  But  if  nn  extra- 
parochial  place  be  a  viil  by  reputation,  it  miy  have 
Ovcrltets  ap^.ointed,  a!thi*-jgh  it  confiU  only  ot  a  man- 
lion-houfc  and  a  lann-hoi.'fe,  cccupicd  by  diilerent  per- 
fons, and  the  property  of  ome  ;  and  where  the  Scifions, 
on  an  appeal  Ircm  an  appointment  of  Qi  erfeers,  adjudge 
the  place  to  he  a  vill.  this  is  cenclLfivc  ^  tur  then  it  is 
perle^ly  immaterial  ol  what  number  ofUoulcsor  perfons 
ii  cjr.fitis:  but  if  the  SclHuns  fet  fotth  the  fa^s  upon 
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which  their  judgment  is  founded,  the  Court  of  King*a 
Bench  wiit  coniider  whether  they  have  rightly  concluded 
the  place  to  be  a  vill. 

The  Juftices  ought  not  to  appoint  fcparate  Overfeers 
for  dirttnft  pans  of  a  parifh,  under  fiat.  \        \\  Car.  ?. 

I  a,  unlefs  luch  fcparate  appointments  areneceflsry  ;  and 
this  ncceffity  can  only  be  evinced  by  the  inability  of  a 
pariih,  to  rcapi  the  bcneti:  of  the  fiat.  ^.^  £l:z.  r.  2  ;  of 
which  inability,  the  circumftances  of  a  townfltip  having, 
for  fixty  or  feveniy  years,  had  feparate  Okcrfvers,  and 
maintained  its  own  Poor,  independently  of  the  parifli  at 
large,  is  pregnant  evidence  i  and  therefore,  where  a 
panfh  confilU  of  fcveru!  ivwrfifipt,  fome  of  which  have 
immctnorialiy  mainiair.ed  their  own  Poor,  the  Court  v.  u\ 
grant  a  mandamm  for  the  appointment  of  feparaie  Over, 
leers  (or  the  remaining  townfhips.  And  when  a  parifh 
15  thus  diviiJed  into  Icparate  townlhips,  each  lownlhip  is 
to  be  conlidcred  as  a  diHind  parifh.  But  tt  is  decided, 
tbata  paiifh  Ihatl  not  be  thus  divided,  unlcf^  the  Sef- 
fionj.  find  it  ai  a  fad  that  the  parifh  could  not  reap  the 
benefit  of  ihcfiat.  43  Eliz..  c.  2  :  and  this  in  a  cafe  where 
the  paiilh  bad  immcmorially  been  divided  into  two  (z- 
parate  difimij,  making  feparaie  rates  which  were  after- 
wards blended  togi-iher,  and  divided  in  certain  propor- 
tions ;  and  there  had  been  more  than  four  Overfcers ;  and 
a  Conllabic  for  the  haailct  part  of  the  parifh. 

Perfons  aggrieved  by  any  thing  done  or  omitted  by 
theCburchwardensorOvcri'cera.ur  the- two  JuHices,  m?.y, 
on  giving  reafittabh  mtut  to  the  Churchwardens,  ^iff.  ap- 
peal tu  the  nextUtrncral  or  Quarter  Seflions;  and  if  it 
fhall  appear  tw  the  SeiGons  that  rcatbnable  notice  were 
not  given,  they  fhall  <idjourn  it  to  the  next  Quarter  Sef- 
fIon»,  and  then  and  there  finally  determine  the  fame, 
givmg  reafonable  coils,  Stal.  17  Ctt.  2. '.38.  $4. 
bee  title  Sejicns. 

Ttie  appointment  cannot  be  removed  into  the  Court 
of  K.  B.  betore  the  time  for  appealing  is  expired,  for  it 
wouid  deprive  the  party  of  nis  right  of  appeal.  This 
appeal  may  be  made  as  well  by  the  parifhioncrsas  by  the 
perfons  who  are  appointed  Overfcers. 

z.  It  i*  provided,  thaiOverfcers  (hall,  within /hur^ayi 
after  the  end  of  their  year,  and  alter  other  Overfecrs  no- 
minated, make  and  yittd  up  to  t-wo  Jujhcet.VMc  and 
pcrltCt  accounts  of  all  mcnics  by  them  received,  cr  rated 
and  aiEclfed,  and  nut  received  ;  and  aifo  fuch  flock  as 
ihall  be  in  their  hands,  or  in  ilic  hands  of  the  Poor  to 
worlc,  and  of  all  other  things  concerning  their  office; 
and  pay  over  the  balance  to  the  fuccceding  Overfcers. 
Stat,  j^^  Eliz  c.  2.  ^  a.— The  luccceding  Overlecrs  may, 
by  dillrcfs,  levy  the  foms  of  money  or  flock  which  Ih  dl 
be  behind,  upon  any  account  fo  made  ;  in  defcA  of  dif- 
trefs,  the  offender  may  be  committed  to  U:c  common 
gaol  until  payment  of  tlie  arrears:  /im  Juilices  may 
commit  Overlecrj.wbo  lhall  rifuje  to  account,  until  they 
make  a  true  account,  and  pay  over  the  balance  tn  their 
hands.  §  4. 

The  Overfcers  fhall  not  bring  into  their  account  any 
money,  given  to  the  rciiefof  a  poor  perfor,  not  rcgillcred 
in  the  parifh  books,  as  a  pcrlon  entitled  to  receive  col. 
Icclions,  on  pain  of      Slat.  19  Geo.  \  ,  t.j.  §  2. 

The  Overfcers  fhill,  within  fourtttn  days  after  other 
Overfcers  arc  appointed,  deliver  in  M  fiith  fiiuetdin^ 
Overjtersz  true  and  jufl  account,  io  writing,  fairly  en- 
tered in  a  book  or  books  to  be  kept  for  xhac  purpofe*  ' 
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and  (igncd  by  the  Overfcers ;  fuch  account  to  be  veri- 
fied CI)  oath  before  one  JuHice,  who  lhall  fign  and  aitefl 
the  caption  of  the  fame  at  the  fool  of  the  account ;  and 
the  Ovcrleers  fhall  deliver  over  all  the  Aock,  and  pay 
the  balance,  rem:iining  in  their  hands,  to  their  lucccfTars  : 
thcfe  books  of  account  to  be  carefully  prefervcd  in  fomc 
public  place  ;  and  to  be  open  at  all  feafonab'e  time^  to 
the  infpcAion  of  any  pcrlon  affcflcd,  and  copies  thereof 
delivered,  if  required.  Stat.  I7G«.2.  c.  38.  §  1.  Ifanjr 
Ovcrfeer  fliall  rcfufe  or  ncglcclto  account  and  pay  the 
balance,  as  aforefaid,  t^o  Julliccs  may  commit  fuch 
Ovcrlecr  until  he  complies.  §  2 — If  an  Overfeer  fliall 
remove,  he  fhall  previoutly  deliver  accounts  and  pjpers* 
and  pay  the  balance  atorefaid  to  the  Churchwarden  or 
other  Ovcrfeer  :  and  if  any  Ovcrfeer  ihatl  die,  his  execu- 
tors or  adminitlrators  fhall,  within  forty  days  after  bis 
dcceafe,  deliver  all  things,  concerning  his  uflice,  to  the 
Churchwarden orothcr  Ovcrfeer,  and  pay  the  balance  out 
of  aflcts,  before  any  of  the  other  dcbtj  are  paid  and  faiii- 
lied.  J  3. — The  lucLccding  Oveifecrs  m%y  levy  arrears 
of  rates  due  to  their  prcdcccfTors  ;  and,  out  of  the  mo- 
ney, reimburfe,  to  their  predecefTors,  fums  expended  for 
the  ufe  of  the  Poor,  and  which  are  allowed  to  be  due  to 
them  upon  their  accounts.  ^11. 

The  authority  given  by  the  fiat.  43  EUk.  c.  2,  to 
commit,  upon  the  non-dcIivery  of  the  account  within  the 
time  limited, extends  only  tu  Overfcers,  and  not  to  Church- 
wardens ;  and  if  the  Iriitcr  are  committed  for  a  default, 
as  Overfcers,  they  mult  be  fo  nam^^d.  The  power  of 
llatitig  and  allowing  the  accounts  at  the  end  of  the  year, 
mull  be  executed  by  iiic  Jullicci  tliemfclves;  for  they 
cannot  delcgati:  any  other  j^crlon  to  perform  thi»  otHce. 
1'hc  account  delivered  mull  be  a  particular  account,  and 
not  merely  what  the  Ovcrfeer  has  received  and  paid  in 
grofs;  but  the  JuUices  cannot  commit  if  an  account  be 
aflually  delivered,  though  it  is  objedionabtc  ;  they  muft 
go  into  it,  hear  ihc  obji.Clijr>s,  llnke  out  what  is  amifs* 
and  balance  the  account  ;  and  if,  after  the  accounts  are 
pafTcd,  they  appear  to  be  fraudulcri,  the  remedy  is  to 
indicl  the  Overleers.  After  the  Juiltccs  ha*e  examined, 
thty  are  to  allow,  the  account  ;  and  if  thry  retufc  to  ad- 
minifler  the  oath  prclcnbed  by  fiat.  17  C«.  2.  r.  38,  ia 
verification  of  the  account,  tne  Ovcrlccf  may  liave  a 
Mandamus  to  compel  them.  A  Muimamus  will  alio  lie,  on 
bchaif  of  the  new  Overleers.  to  compel  the  old  Overfecrj 
to  deliver  over  the  b  ok  of  Poi'rS-rates,  and  at!  other 
public  books  and  papcr>  in  tfieir  cuflody  relating  to  the 
office.  Overfcers  inuH  account  j/ar/)- ;  :ilthough  they 
may  be  appointed  for  levcml  ycari  lucccftively. 

It  any  pcrfon  fliall  bnd  themfclvei  aggrieved  by  any 
ad  done  by  ihe  Cburch*aideni  aiid  Ovt  rleer.sor  bv  tnc 
two  Juflices,  they  m^y,  byy^a/.  4  ,  £//z  r.  2.  $4,  appeal 
to  the  General  Q^attcr  3cflion3  An<^  alfo  by  Jittt.  17 
Gro.  I.  r.  38.  ^  4,  (See  ante  i  ;)  i*"  any  perlon  fhail  have 
any  material  objection  to  iuch  a^rcouiit  or  any'^pari  there- 
of, fuch  perfcn  giving  reajcnahit  nuite  to  tiie  Church- 
wardent,  isc.  may  appr;tl  10  the  r>«xt  Genera' or  Qnar- 
ter  Mffions,  and  the  jullicn  :heic  sfirmbitd  tha;!  tcvcive 
fuch  appeal,  and  Anally  detrtmine  iht  tamr. 

The  iicfficns,  upon  an  appeal  agsinl  the  allowance  of 
Overfcers'  accounts,  may,  if  if  ey  fee  reaton,  difalltw 
of  the  accounts,  and  oider  the  Ovcitccis  to  pay  over 
fuch  balances  as  they  fhall  adjudge  \o  be  rue  to  the 
pariH'  :  but  if  they  rcfufe  fo  to  ao,  the  Scflions  cannot 
comuiiti  but  mufl  levy  the  arrears  putfusnt  10  the  dt- 
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«(f*ton  of  the ]iat.  4.3  £//«.  f.  j.  ^  4.  So  a!fo  the  Sef- 
fions  may,  up.>n  an  appeii*»l'ct  nude  the  sllowcd  ac 
couDt,  and  ordc^r  a  rc-cxamtnation  o£  the  account  by 
t>vo  Julhces;  but  the  accouots  mutl  be  prrvlouily  al> 
lo*cd  by  t*o  Jullice*,  or  the  Scflions  cannot  receive  an 
appeal,  and  allowance  mull  itppear  on  the  face  of 
th<r  order  ;  but  objeAions  inay  be  made  to  the  accounts 
before  the  appeal,  for  the  tnhabitAntj  ate  aggrieved  as 
foon  a?  the  money  \%  afTcflcd.  Great  doubts  have  been 
entertained  a*  to  the  time  when  the  appeal  is  to  bf 
brought ;  and  it  has  been  faid,  that  if  the  accounts  arc 
pnlfed  before  one  julltcc,  under  lyG^d.  2.  r.  38*  that 
the  appeil  mull  be  to  the  next  Sc&ions ;  but  that  if  they 
ftre  pafTcd  before  two  Juilices,  under  the  4;  £/;:.  c.  i, 
thr  Appeal  may  be  at  any  dillancc  of  time  ;  but  uicb  re- 
fpcd  to  a  Poor's-ratCt  it  has  l>cen  determined)  that  the 
latter  fiatuie  repeals  the  former,  and  therefore  the  ap- 
peal  mull  be  in  all  fuch  cafes  to  the  next  Seffions.  after 
the  publication  of  the  rate. 

Jt  fcems  that  if  Ovcrfcers  have  laid  out  their  money 
upon  the  maintenance  of  the  Poor,  they  may,  prcvloufly 
to  their  going  out  of  office,  make  a  rate  for  the  relief 
of  thr  Poor,  and  reimburfL*  themfclves  out  of  k  ;  but 
they  cannot  be  rcimburfcd  after  they  arc  on!  of  otiice ; 
for  even  the  Scffions  cannot  order  the  fucceeding  Over- 
feers  to  pay  any  Ijms  omiitrd  to  be  charged  in  the  ac- 
count, although  fuch  fums  arc  fjund  to  be  duo  to  the 
Et-ovcrfeer,  and  confcntcd  to  be  paid  by  a  vcrtry  of  the 
parifti ;  but  tiicy  may  order  one  Ovcrfcer  to  retmburfe 
another  o::t  of  money  already  raifed. 

The  balance  mull  be  paid  over  to  the  fucceeding 
Ovcrfeers,  notwithllandlng  a  vcftry  may  be  willmg  to 
\zi  the  old  OvcHcers  retain  it,  in  order  to  difchargc  the 
cxpences  of  a  Ian-  fult,  or  a  furgeon's  bill  incurred  on  ac- 
count of  the  Pojr  ;  nor  can  they  take  credit  in  their  ac- 
counts for  money  paid,  as  a  falary  to  an  affilUnt  Over- 
fcer,  although  fuch  nHilUnt  Overfeer  be  appointed  with 
fuch  falary  at  a  veflry  meeting. 

As  Ovcrlecrs  are  zoi  compellable,  undery7<i.'.  17  G.  2. 
.-.  3rf,  to  give  in  their  accounts  until  fourteen  days  after 
/iajttr,  the  fums  of  money  they  may  receive  in  iheir  of- 
ficial capacity,  are  not  due  until  that  time  is  expired; 
and  therefore,  if  an  Overfeer  become  bankrupt,  fuch 
money  cannot  be  proved  agaioll  his  cltaie  before  his  ac- 
counts are  delivered  10. 

3.  If  anyaflionnf  irefpafs  or  other  fult  ftiMI  be  brought 
againft  any  perfon  taking  a  diltref?,  making  of  any 
faie,  or  any  other  thing  done  by  authority  of  the  aft, 
they  TDPy  plead  that  it  was  done  by  virtue  of  the  »€t ; 
and  if  a  verdtft  be  for  the  defendant,  or  the  plaintiff  be 
nonfuit  aficr  appearance,  the  defendant  fhalt  recover 
tff&Ie  ifama^a  and  coAi.  Slat.  43  EUx.  c.  2,  §  19. 

if  any  action  upon  the  cafe,  irefpafs,  battery,  or  fjife 
iniprifonmeni,  (hall  be  brought  againft  any  Oi  erfccr,  or 
any  in  aid  of  him,  for  any  thing  touching  and  concern- 
ing his  otnce.thc  afUon  (hall  be  laid  in  the  county  where 
the  faft  was  done;  and  he  may  plead  generally  :  and,  on  a 
verdiA  in  his  favour,  or  if  the  plainiilf  be  nonfuit,  or 
fufFcr  any  difconiinuance,  or  the  faft  is  not  proved  to  be 
committed  within  the  ccurty,  the  defendant  (hall  have 
double  colI<.  iitait.y  Juc. \.  t,  ^  :  z\  Jac,  i.  c. \z. 

When  any  dillrefs  fhalt  be  made  for  a  Poor*s*rate,  the 
dillrefs  iifelf  iholl  not  be  deemed  unlawful,  nor  the  par- 
lies making  il  deemed  trefpa(rcr9f  on  account  of  any  de- 


fcvl  or  want  of  form  in  the  warrant  for  the  appointment 
of  fuch  Overlceri;  or  in  the  rate  ol  aflcfTmci.t ;  or  in 
the  warrant  of  dittult  thrreon  ;  nur  (lull  tne  pAity  dif. 
training  be  decm^rd  a  trelpalfet  inino^  on  accojot  of 
any  fubfetiuemirn-guurity  ;  but  the  parties  injured  rosy 
have  their  ACttonof  :r(/f4i/i,oton  liic  at  their  election ; 
and,  if  the  plaintift'f  recover,  they  (liall  have  full  co(h  ; 
provided  no  fuch  pl.iintifti  fluU  have  any  action  for  fuch 
irregularity,  if  tctider  of  am^ndi  hath  been  made  before 
AtWon  brought   S:,ic.  17  0^9.  z.  c.  5$)  ^  8. 

No  action  (hail  be  broughtagainii  ar.y  couitable  or  other 
officer,  (and  it  has  been  decided  that  Overfc(T>  are  offi- 
cers within  titis  llatutc,)  or  perfon  siting  under  his  au- 
thority, for  any  thing  done  under  a  u-jrrant,  under  the 
hand  and  feal  of  any  Jullice,  uiitil  demand  made,  and 
left  a:  the  ulual  place  uf  hii  abode,  figned  iiy  the  patty 
demanding,  of  a  perui'at  and  copy  of  the  warrant,  and 
the  fame  has  been  refused  for  fix  days  :  and  after  com- 
plying wiih  fuch  demand,  if  any  aflton  be  brought, 
without  making  the  jullice  who  figncd  it  defendant,  un 
producing  and  proving  the  warrant  at  the  tnal,  the  Jury 
lhali  6nd  fur  the  defendant,  noiwithftanding  any  defeft 
of  jurildi^ion  :  and  if  the  action  be  brought  jcintty 
I  againi' the  Jullice  and  the  olHcer,  thcn,on  prtAjf  of  fuch 
'  warrant,  tlie  Jury  fhtU  find  lor  (uch  officer,  notwiih- 
I  ll.inding  fuch  defect  of  jurifdlciion  :  and  ii  a  verdict 
1  (hall  be  given  againft  the  Jullice,  the  plaintiff  (hall  re- 
cover ag^iinll  him  the  cefls  which  he  is  liable  to  pay  (o 
the  odiccr  acquitted.  Stat.  14  Gto.  2.  c.  44.  ^  6- — .And 
where  in  fuch  cafe  the  plaintiff  (hall  obtain  a  rerdid 
againft  a  juftice,  and  tiie  Judge  (hall  certify,  that  the 
injury  complained  of  was  wUfuIIy  and  malicioufly  com- 
mitted, he  fhail  have  dsuhle  cojls.  §  7.— But  no  fuch  ac- 
tion  (hall  be  brought,  unlefs  commenced  within  fix  ca- 
lendar months  afur  the  a£l  committed.  §  8. 

It  has  been  decided  that  the  J?ats.  7  Jac.  1.  5  :  21 
Jac,  1.  c.  12,  giving  double  colh,  do  not  extend  to  ec- 
clefiaAical  matters ;  as,  if  a  Churchwarden  prefent  a  man 
upoii  a  pretended  crime  of  inconiinency  ;  or  a  con- 
(table  prelenta  perfon  aianinhabitant  of  aparifti, when  he 
is  only  an  occupier  of  lands  therein,  for  non-payment  of 
charges  towards  the  repair  of  the  church  :  and  to  crti- 
llc  an  Overfeer  to  the  double  cofts,  it  muil  be  certifiedi 
by  the  Judge  who  tries  the  caufe,  that  the  Overfeer  wa« 
a^Dg  in  the  execution  of  his  o&ce :  if,  however,  there 
is  a  (pecial  verdict  in  a  cafe  where  an  Overfeer  is  dcfend- 
ant  ;  and  it  appears  by  the  fa£ls  fcund  in  fuch  verdift, 
that  the  afl  for  which  the  a^lion  is  brought,  was  done 
by  virtue  or  reafon  of  his  office,  the  mailer  mufl  tax 
double  cods,  though  there  is  no  ceriincate  or  allowance 
by  the  Judge  who  tries  the  caufe. 

As  the  law  hath  provided  thefe  prote^ions  to  Over- 
fcers,  a£ling  properly  in  their  office,  fo  a'fo  it  has  in- 
fliflcd  puni(hmcn:s  on  them  for  mifbehavtour ;  bctidei 
thole  already  noticed  on  their  failing  to  deliver  their  ac- 
counts, and  hereafter  as  to  the  removal  of  the  Poor. 

The  Ciiurchwardens  and  Overfeers  (hall  meet  toge- 
ther at  Icall  once  a  month  in  the  church,  upon  a  Sumlayxrx 
the  afternoon,  after  divine  fcrvice,  to  confider  of  bu- 
finefs  refpeflmg  the  Poor  ;  upon  pain  of  forfeiting /nvA/y 
jktlliTsgi  Ibr  every  neglc^.  Stat.  43  £;Vs.  r.  2.  <;  2. 

The  Jullice,  before  whom  any  idle  and  diforderly 
perfon  thall  be  convided,  may  order  the  Overfeer  to  pay 
5j.  (0  the  perfon  who  apprehended  the  oifcnder ;  and,  if 
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he  fliall  rcfufc  or  ncgte^fc  fo  to  do,  it  may  be  levied  by 
diHrefs.  Star.  17  cVs  2.  c.  ^.  \  1. 

If  any  Ovcrfcer  (or  otiitfr  ofiiccr  of  any  parifh)  (hall 
rcgltfit*  or  refute  to  obey  and  perform  the  fcveral  or- 
ders and  dirftflions  in  the  lUtuie  particuUriz'.'d,  or  any 
of  thcm.if  nojiCnaicy  is  fpeciAcilIy  provided,  he  lh.ill  for- 
feit, not  exceeding      nor  icfs  than  20;.  Stat,  ly  do.  2. 


If  any  Orerrecr,  intruded  to  make  payments  for  the 
ufe  of  the  Poor,  AiaII  mjke  fjch  payments  in  bife  or 
counterfeit  coin,  the  off.-nce  maybe  heard  in  a  fum- 
xnary  way;  and,  on  convii!lion>  he  fhall  forfeit  from  lOr. 
to  20'.  for  each  offence.  Stat.  9  Cm.  3.  c.  37.  §  7. 

Overfeers  atfo  may  be  indided  for  refuting  to  accept 
of  and  undertake  the  cftice,  or  for  refuting  to  make  a 
rate  to  rcimbaric  conlUblci  for  the  apprehending  of  va* 
grants,  under /?«f.  17  G/o.  z.  1.  §  1  ;  or  for  refuting 
to  account,  within  the  time  limited,  for  the  monies  they 
have  received  for  the  relief  of  the  Poor;  or  for  not  re- 
lieving the  Poor  ;  or  for  relieving  them  unnecefTirily  ; 
or  for  difobeying  a  legal  order  of  jiilticcs ;  or  for  not  re- 
ceiving a  pauper  «hen  fent  to  their  parilh  under  an  or- 
der of  rv*moval ;  or  for  cruelty  in  the  removal  of  poor 
women  with  child  :  fo  alfo  the  Court  vvi'l  grant  an  in- 
formation againd  an  Overfcer,  for  fraudulently  con< 
triving  to  remove  a  poor  perfon  in  order  to  prevent 
faim  from  becoming  chargeable  to  the  Parilh ;  or  for 
contriving  to  marry  a  pauper,  or  for  giving  a  man 
money  to  mirry  a  woman  who  was  with  child,  in  order 
TO  prevent  the  child  from  being  a  burden  to  the  parilh  ; 
but  the  Court  will  not  grant  an  information  againtl  an 
Ovcrfeer,  for  making  an  alteration  in  a  Poor's-rate,  after  it 
hid  been  allowed  by  two  Jullices,  if  the  alteration  appear 
to  have  been  made  with  the  approbation  of  the  Jullices. 
Nor  can  an  Ovcrfeer  be  adjudged  guilty  of  abfenting 
himfelf  from  the  monthly  meetings  appointed  by  ^at. 
^3  £liz.  r.  2,  until  he  has  had  pcrfonal  notice  of  hi.s 
appointment;  and  if  he  be  appointed^  under  Jfa/.  13  ^ 
14  Car.  2.  t.  12,  an  Ovcrfeer  in  an  extra- parochial 
place,  he  is  not  liable  to  this  penalty. 

An  informaiinn,  in  nature  of  a  Jf^arranlo,  will  not 
Jte  againtl  Overfeers;  nor  can  the  Judiccs  in  Scllions 
award  an  Attachmtnt  agaittft  tUofc  •fliceri. 

II.  I.  The  Churck\vakdens  and  Overfecrs,or 
the  greater  part  of  them,  fliall  take  order,  from  time  to 
time,  with  the  confcnt  of  two  Jullices,  to  ralfe^  weekly 
or  otherwifc ;  (by  taxation  of  every  inhabitant,  parfon, 
vicar,  and  every  other  occupier  of  lands,  houfcs,  tithes 
impropriate,  propriations  of  tithes,  coal-mines,  or  falc' 
able  underwood  in  the  parilh,  in  fuch  competent  fums 
as  they  tii.UI  think  tit) :  i.  A  fufficient  tlock  of  mate- 
rials to  fee  tiie  Poor  on  work.  l.  Competent  fums  of 
money  to  relieve  the  lame,  impotent,  oIJ,  blind,  and  in- 
digent. 3.  To  put  out  poor  children  apprentices.  And, 
4.  For  doing  end  execi  ting  all  other  things  concerning 
the  prcmifes,  as  to  the  Ovcrfecrs  lhall  lecm  convenient. 
Slat.  43  EUtl.  c.  2.  S  »■ — Tbe  Mayors,  or  other  Head 
Officers  of  Corporations,  ftiall  ha^e  the  fame  authority 
within  their  rcfpeftive  jurildi^tions,  both  in  and  out  of 
Sctfioiu,  as  is  given  to  county  Jullices;  and  every  Al- 
derman of  Lofn/sa,  within  his  ward.  ^  8, 

As  thi.,  Uacr  claufe  rellr;tins  the  Magtflrates  and 
JulUccs,  to  [h«  limits  of  their  rcfpc'livc  jurifdiftions,  the 


Jnnicesfor  a  county  cannot  allow  a  rate  ir.adc  by  the 
Overlccr  of  a  borough.  2Ci>it>I(i2. 

The  Juftices  of  tiie  cnuntiej,  in  which  frparatc  Ovcr- 
fecrs tiiail  be  appointed  for  particu'ir  townpjipt  and  t»i/- 
IcgcSf  (hall  have  ihc  like  authority  la  raiie  and  levy  mo- 
nies, and  to  do  and  (-:(cculc  every  thing  in  fuch  town- 
{hips  and  villages,  as  is  ^tven  tliem  in  any  parith  where 
the  Overfccrs  arc  appointed,  uodcr  Jiat.  43  EU%*  c  z. 
Stat.  13  ^  14  C.  2,  e.  12.  S  22. 

The  Jurticcs  and  parilh  officers  of  a  diftinfl  Jurifdic. 
tion,  35  of  the  precintt  of  tne  cathedral  church  i»t  Atfr- 
ivub,  may,  therefore,  be  coinpcJIed,  by  a  Mun^famm,  to 
make  a  rate  for  the  relief  of  the  Poor.  1  CcnJItx. 

Public  notice  in  the  church  lhall  be  given,  by  the 
Ovcrfeers,  of  every  Poor's-rate  allowed  by  the  Jullices, 
the  npxi  ^'aa^.o/ after  fuch  allowance;  and  no  rate  fhall 
be  valid,  to  collet  and  r^ifc  the  fame,  unlcfi  fuch  notice 
lhall  have  been  given.  Siut.  17GV5.2.  r.  3.  ^  1. 

In  trcrpaf5,on  a  ditlrcfs  for  non-payment  of  a  Poor's- 
rate,  the  publication  of  the  rate  mull  be  proved;  and 
the  Court  of  K.  B.  will  not  grant  a  Mamiamus  to  com- 
pel Jullicea  to  fign  a  warrant  of  dillrefs  under  a  Pcor's- 
rate,  if  it  has  not  been  duly  publilhed.  But  a  fpeciil 
cafe,  refpefting  the  legality  of  a  rate,  is  good,  though  :t 
does  not  appear  therein  that  that  rate  was  duly  publifhed. 

The  Overfeers  (hall  permit  the  inhabitants  of  tiie 
i  parilh,  bV.  to  infpeft  every  fuch  rate  at  all  feafonablo 
times,  plying  1^.;  and  (hall  give  copies  at  the  rate  of 
bJ.  for  every  twenty-four  names;  or,  on  refufal  or  neg- 
led,  forfeit  20/.  Smt.  17  Geo.  a.  c  3.  §  2,  3, 

True  copies  of  all  Poor's-ratcs  (hall  be  entered  in  a 
book,  within  fourteen  days  after  the  determination  of  all 
appeals;  to  be  attelled  by  the  Ovcrfeers,  and  kept  for 
public  perufal,  under  penalty  of  from  5/.  to  20/.  where  no 
other  penalty  is  provided.  Stat.  17  Geo.2.  c.  38.  ^  13,  14. 
Overfeers,  where  there  arc  no  Churchwardens,  may  do, 
perform,  and  execute,  and  lha!l  be  liable  as  to  all  mat- 
ters relating  to  the  Poor.  §  15. 

The  rate  which  the  Churchwardens  and  Overfeers 
arc,  by  ihcfc  fiatutes,  authorifed  to  make,  mull  be  af- 
feflcd  only  on  the  vifible  property,  both  real  and  per- 
fonal,  which  the  occupier  or  owner  may  have  within 
the  parifh  ;  and  not  according  to  the  amount  of  the  pro- 
perty which  a  perfon,  rated  as  an  inhabitant,  may  have 
out  of  the  parifli. 

The  general  rule  fcems  to  be,  that  every  fpecies  of 
property,  lying  within  the  paiilh.  wnich  has  an  occu- 
pier, and  from  which  an  annual  protit  anfes,  is  rateable 
to  the  Poor. 

LanJ ;  is  to  be  rated  according  to  its  value,  of  which 
the  improved  rents  may  be  taken  as  evidence.  There- 
fore, if  a  perfon  rent  a  quantity  of  land,  together  with  a 
mineral  fpring  (hereout  arifing,  at  a  grols  yearly  rent, 
ii  is  rateable  to  the  Poor  in  rclpeft  of  the  whole  of  fuch 
rent ;  for  the  value  of  the  land  )»  improved  by  the  pro- 
tits  of  the  fpring.  But,  as  the  improved  rent  is  fup- 
pofed  to  be  in  proportion  to  the  quantity  of  flock  it 
keeps  or  furnifhcs,  the  value  of  the  tlock  ought  not  to 
be  afTrflcd ;  unlcfs.  indeed,  a  farmer,  under  colour  of 
keeping  (lock  for  the  purpofcs  of  hulbandry,  or  as  the 
produce  cf  his  farm,  do  buy  and  fell  articles,  fuch  as  hav, 
corn,  llraw,  horfes,  in  the  way  of  trade.  So  al(o  lands, 
though  given  to  an  hofpital,  are  Hill  rateaUe  to  the  Poor ; 
for  a  roan  cannot,  by  apprornaiing  his  land  to  chari- 
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laMe  purpofe?,  exempt  them  from  taxes  to  which  ihey 
were  belbrc  liable.  See poft. 

Tithes ;  ore,  in  contemplation  of  law,  a  tenement,  and 
are  holdcn  by  the  parfon  as  an  occupier  ;  and,  thcrerorir, 
the  paribn  is  rateable  for  the  amount  of  tits  tithes  to  the 
Voar ;  hut  the  affciTir.ent  mull  be  made  perfonally  on 
him,  although  he  has  Uafed  them  to  one  or  more  of  the 
parifhioneri.  So  alio,  :f  a  fum  of  money  be  paid  an- 
nually in  lieu  of  tithe-!,  it  ra'.cablc  to  the  Poor  ;  al- 
though the  amount  of  fuch  money  be  fettled  under  a 
compiomile  between  the  parfon  and  the  par:(h,  and  con- 
firmed by  acl  of  Parliament.  But  if  an  'atlt  of  Parlia- 
ment  fay,  that  the  inhabitants  of  fuch  a  place  (hall  pay 
tithes  to  the  vicar,  and  give  an  option  to  the  parilh- 
ion^rs,  either  to  pay  fuch  tithes  perlonally,  or  to  raife 
fuch  a  fum  as  wii!  pay  it  to  the  vicar,  '*  clear  of  all  de- 
duction or  charges,  whether  parochial  or  parliamentAry, 
in  lieu  of  his  tithes,"  this  payment  is  not  liable  to  the 
Poor's-ra  c.  Tithes  which  arc  payable  by  cultom  only, 
as  on  filh.  are  liable  to  be  rated  to  the  Poor. 

RtKis ;  Q^iit  rents,  it  has  been  fiud,  arc  rateable  to 
the  Poor ;  but  this  opinion  may  be  doubted  ;  for  it  is  p o- 
fuively  juid  down  in  one  cafe,  that  the  quit-rents  and 
cafuat  pruliis  of  a  manor  are  not  rateable  to  the  Poor's 
tax  ;  for  the  property,  thcugli  permanent,  does  not  pro- 
duce a  regular  annunl  profit,  but  is  merely  accidental  : 
but  Ground-rer.ls  are  certainly  liable. 

Waftt  landi ;  flat.  17  Gto.  z.  c.  37,  wafte  and  bar- 
ren Ici'nd^,  when  improved,  and  adjudged  alTeflable  by 
tlie  Scfiions,  fliall  be  afTelTed  to  the  Poor's  rate  of  the 
neartll  parifli ;  and  the  juftices,  in  General  Quarter  Sef- 
fions,  may  hear  and  determine  difputes  concerning  the 
lame.  And  it  has  been  adjudged,  that  if  a  walle  be 
inclofcd  in  tlie  pariili  of  A.  on  which  the  landholders  of 
the  parilh  B.  have  right  of  common  appurtenant,  the 
allotment,  given  in  lieu  of  that  right,  lhall  be  anVifcd  to 
the  Poor  of  the  parlfh  of  A. 

Tells  \  which  a  corporation  is  entitled  to,  and  which 
yield  a  certain  annuaJ  profit,  are  rateable  to  the  Poor. 
So  alfo,  it  has  been  dttermined,  that  the  grantee  of  the 
right  of  navigation  of  the  river  Onje,  between  Erith  and 
Bes^fcfA,  t!  raieaWe  to  the  Poor  in  each  of  thofe  parithcs, 
in  which  a  fluicc  is  ercflcd  ;  and  for  the  pafiing  of  which 
certain  tolls  are  efliblifhcd,  although  the  grantee  live, 
and  tc!U  are  collefled  in  a  diftcreni  pari(h.  So  alfo, 
where,  by  a  navigr.tion-ai£l,  the  proprietor  was  entitled 
to  a  toil  of  4/.  pfr  ton,  for  goods  carried  up  the  river 
K^:t:ti.  from  Reading  to  Ntnibry,  or  down  the  river 
from  Kcfivhur-;  to  ReaJingt  and  to  :i  proportionable  fum 
for  any  lefs  diflance ;  and  was  alfo  enabled  to  appoint 
any  place  of  colleftion  ;  it  was  held,  that  the  lotU  for 
goods, carried  the  whole  voyage  from  Reading  to  AWu- 
bury,  were  rateable  in  Ativbury.  though  in  faCi  they  were 
collrdcd  at  yiUermnJIaa  lock,  m  the  pariftv  of  PadtMorth, 
about  midway  bei.vccn  Sfwhury  and  Rtadingf  by  the 
agent  of  the  proprietor.  So  alio,  where  a  perton  is  en- 
titled to  a  difh  or  mrafure,  by  way  of  toll  of  all  tin  got- 
ten in  certain  land?,  he  is  rateable  to  the  Pocr  in  rerpcd 
of  the  profits  produced  by  his  right  of  toll.  So  alfo,  it 
has  been  determined,  that  the  barge  way  in  the  hanilct 
of  Hampton  Ifuh,  purchafcd  by  the  c;ty  of  Lsrdcn,  for  the 
more  tlFfilually  completing  the  navigation  o\  ii'tcTbamt, 
i&  cAteable  to  the  Poor  in  refpe^  to  the  tolU  and  duties 


thereon  colleftcd.  But  where  the  right  of  u5ng  a  cer- 
tain path  or  way  is  a  mcreeal'ement ;  or  if  A.  has  an  cx- 
clufive  right  of  ufing  a  way-ltavc  over  lands  which  he 
holds  in  common  witfi.^.  p^yii'g  B.  certain  fums  yearly; 
and  has  the  privilege  of  ufing  another  way-leave,  occu- 
pied by  C.  paying  to  C.  fo  much  a  ton  for  the  goods 
carried  over  it ;  A.  is  not  liable  to  be  rated  to  the  Poor 
in  refped  of  either  of  fuch  way  leaves  :  nor  are  the  tolls 
collefled  at  a  light-houfc,  of  all  fliips  paffing  or  coming 
into  the  harbour,  rateable,  u.^]efs  it  be  found  as  a  faft, 
that  the  pcrfoo  rated  is  the  occupier  of  the  houfe. 

ConvciiiicUs ;  a  houfe  converted  into  a  conventicle,  if 
not  uled  for  any  other  purpofc  than  that  of  public  wor- 
Ihip,  is  not  rateable  to  the  Poor;  nor  is  the  preacher  of 
the  fefl,  unlefs  he  be  permitted  by  bis  congrrgation  to 
dwell  therein,  rateable  as  the  occupier  thereof :  but  if  a 
private  building  ufed,  and,  by  covenant,  always  to  be 
ufcd,  as  a  Chapel,  for  religious  purpofes,  be  let  out  fo  as 
to  produce  an  annual  piofit,  either  by  the  rent  of  the 
pews,  or  by  any  other  means,  fuch  a  building  is  then 
rateable  to  the  Poor. 

An  alms'hou/e ;  wholly  occupied  by  objefls  of  the 
charity,  and  from  which  no  profits  arife,  is  not  rateable 
10  the  Poor;  and  if  lands  be  given  to  a  charitable  pur- 
pofc, as  for  building  a  fchool  or  a'ras-hcufc,  by  a  pri- 
vate aft  of  Parliament,  in  which  it  is  cxprt  fied,  that  fuch 
lands  ihall  be  free  from  all  public  taxes,**  they  are 
not  liable  to  be  rated  to  the  Poor.  But  the  m-tller  of  a 
free  ftbool,  appointed  by  the  miniftcr  and  inhabitants, 
under  a  charitable  trull,  whereby  a  houfe,  garden, 
were  afligned  for  his  habitation,  for  the  teaching  of  ten 
poor  boys,  is  rateable  for  his  occupation  of  the  fame. 
6  Ttrm  Rep  332. 

Market  and  fa  'tr\  the  Icflec  of  a  flail  in  a  market 
town,  to  which  the  leflec  reforis  every  market-day 
weekly,  to  fell  his  wares,  is  not  liable  to  be  rated  to  the 
Poor  in  refpedl  thereof;  nor  is  a  peffon  liable  to  be 
affelfed  for  the  profits  of  a  fair. 

Palaces  \  A  Bi(hop  is  liable  to  be  rated  to  the  Poor  In  ■ 
refpccl  of  his  paUcc  ;  for  there  can  be  00  prefcripiion 
againlt  this  rate.  So  alfo,  where  the  fciie  of  a  royal  pa- 
Lce  is  demifed  to  a  Subjeft,  for  a  certain  permanent  in- 
leteO,  the  grantees  that  occupy  it  arc  rateable  for  fuch 
property  to  the  Poor.  So  alfo,  though  Royal  palaces,  in 
the  hands  of  the  Crown,  arc  not  rateable  ;  yet,  if  they, 
or  the  refpeftive  apartments  in  them,  are  icparately  oc- 
cupied, the  occupiers  arc  liable  to  be  rated,  whether  they 
pay  for  fuch  occupation  by  rent  or  fervices. 

Arrtrct  llablcs  rented  by  a  Colonel  of  a  regiment,  by 
order  of  the  Crown,  for  the  ufc  of  the  regiment,  arc  not 
liable  to  be  rated  to  the  Poor.  So  alfo,  the  battery- 
houfe,  at  Seafcrd,  which  i^  the  property  of  the  Crown, 
is  no:  liable  to  .be  r.tled,  although  the  mafter-gunner  live 
in  the  houfe  ;  for,  being  removable  at  pleafure,  he  has  00 
permanent  occupation ;  but  if  the  Sc0ion  find  the  fad 
pofitively,  that  he  is  the  occupier,  and  rate  him,  fuch 
rate  is  good.  But  the  owner  of  ftables  in  the  parifh  of 
MaryboKc,  rented  by  a  Colonel  of  a  troop  of  horfe,  by 
the  authority  of  the  King,  for  the  ufe  of  the  troop,  is 
liable  to  be  aflVlTtd  for  them,  to  the  rates  coUcAed  in 
that  pariih,  under  flat.  loCw.  3.  c.  23. 

Pcrh  ;  the  Ranger  of  a  Royal  park  is  rateable,  as  fuch, 
to  the  Poor;  for  all  the  incloftd  lands  therein,  in  the 

parifh) 
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parifhj  yielding  certain  proBis :  and  To  alfo,  is  the  her- 
bage and  pannage  of  a  park,  if  it  yields  a  ceruin  pro- 
fic;  but  if  ihcy  yield  no  profi-,  they  arc  not  rateable. 

Cbamhtri ;  in  the  inns  of  Court  and  Chauccry,  are  not 
liable  to  be  rated  to  the  Poor. 

Hp/f>rtalt ;  the  ofBccr>  belonging  (o  and  lodging  in 
C/xIjea  Ho/^ital  Ate  rateable  to  the  Poor;  but  rcidicr 
the  iruUees  nor  the  feriaots  attending  S/,  Lbke**  Hoj- 
fita/;  nor  the  Ciovcrnors  of  St.  Bar/Momew's  Ihjpital, 
arc  liable  to  be  r-ted. 

Mimii  the  leiTcrs  of  lead-mines,  who  pay  no  rent, 
but  only  a  certain  part  of  the  ore  raifcd,  arc  not  rate- 
able to  the  Poor :  bjt  t!ic  lefltc  of  lead-mines,  though 
held  of  the  Crown, is  raicable  for  the  profits  arifing  fium 
lot  and  cope  ;  which  arc  duties  paid  him  by  tlxc  adven- 
turer, without  any  rifk  on  his  pa:t. 

Corfioraiicn ;  a  corporation  is  liable  to  be  rated  to  the 
Poor,  for  prcOts  ariling  from  tolls  ;  fee  aatr  :  but  a  cor- 
poration eflablilhed  for  the  purpc-fesol  a  public  charity, 
iuch  as  the  Governors  of  Sr.  Banf^cUmtiv^s  Ho/piial,  arc 
not  rateable  with  rcfpc^l  to  the  hofpiial ;  for  ihcy  can- 
not  be  coniidcrcd  as  occupiers.  A  Corporation,  ho;v- 
cver,  fcifed  of  landi  in  fee  for  its  own  piotit.  areinhabit- 
ants  and  occupiers,  within  the  meaning  of  \\\t fiat,  45 
Etix.  e.  X  ;  and  arc,  in  refped  thereof,  liable  to  be  rated, 
in  their  corporate  capacity,  to  the  relief  of  tlic  Poor.  So 
alfo,  lands  purchafed  by  a  Company,  not  incorporated, 
and  converted  into  a  dock  under  an  adl  of  Parliament, 
declaring  that  the  diATCi  of  the  proprietors  Oiall  be  con- 
fidered  as  perfonal  property,  arc  rateable  to  the  Poor  in 
proportion  to  the  annual  profits. 

H^ocdi't  confilting  of  timber  trees,  where  the  under- 
wood is  left  for  llandards,  are  not  rateable  to  the  Poor. 

OJiiti ;  an  oliicer  of  the  fait  oflice  is  not  liable  to  be 
rated  to  the  Poor  in  rcfpcfl  of  his  falary. 

Miuhtne$\  the  profits  of  a  weighing  machine,  on  a 
tarnpike  road,  arc  liable  to  be  rated  to  the  Poor.  So,  a 
building  calied,  "  The  cngine-houie/'  in  which  is  a 
carding  machine  for  manufacturing  cotton,  is  rateable  to 
the  Poor,  on  its  incrcafcd  value  by  the  working  of  the 
machine;  although  this  engine  ii  not  fixed  10  the  pre- 
mirci,  but  capable  of  being  moved  at  pleafure  ;  but  the 
profits  of  a  light  houfc  are  not  rateable.  See  an^t ;  Tells. 

Prijlnj  ;  the  Warden  of  the  Fleet  prifon  is  liable  to  the 
Poor's-rates  in  rclpe£l  of  thofc  profits  which  he  derives 
from  letting  ludgtitgs  to  prifoners,  in  the  prifon  and  the 
Rules  thereof. 

Stock  intradt\  the  general  qoeflion,  how  far  perfonal 
property 'm  rateable  to  the  Poor,  is  not  fully  determined  ; 
and  therefore  whether  flock  in  trade  be  liahle,  moll  de- 
pend, in  a  gTcAt  meaiurc,  upon  the  particular  circum- 
flanccs  of  ca*:h  cafe  ;  for  altliough  there  .ire  not  wanting 
authorities,  of  a  recent  as  well  as  more  c^rly  date,  to  fhcw 
that  flock  in  tridr,  in  gmeral,  is  rateable  to  the  Poor; 
yet  there  is  no  clear  and  exprefs  authority,  cither  of 
more  ancieitt  or  modern  timet,  in  the  inllance  of  any  one 
trade,  adjudging  the  floclc  of  that  particular  trade  to  be 
liable,  except  in  thofe  places  in  which  an  ufage  to  afTjfs 
fuch  flock  has  been  pioved  ;  though,  in  many  boroughs, 
the  Aock  in  all  iraJct  has,  immemoriall/,  and  even 
from  the  very  date  of  the  fiat.  43  Khz.  c.  2,  been,  in 
point  of  faA,  ra'.cd.  It  fccnis,  on  the  whole,  to  be  de- 
cided, that  flock  in  trade,  if  it  be  the  property  of  the 
pcrfon  in  pofrc0ion,  and  produiUvc,  is  rateable  :  thc 


circuroiiance  of  its  having  been  rat  d  one  yc^r,  j| /rmtl 
facie  evidence,  that  it  is  produ^ivc  ihe  next  ycnr;  Jind, 
it  not  contr.kdi^c  d  by  oilier  vi  ideiitr,  i.--  rutiiciett  to  war-  , 
Tint  ih?  Jutbces  to  decide,  that  it  fhou.d  be  then  r«ted. 
ice  6  T(rm  Rep.  ^68. 

A  farmer  fh^il  bc  taxed  for  his  (lock  in  hand,  in  cafe 
it  i»  aioic  than  Dccefl«ry  for  the  cairying  cn  his  farm, 
and  paying  t-is  rent ;  tor  then  it  is  lit:e  -x  tli,clc  in  tiaCe  ; 
but,  for  Uuvk  nccellAj  V  for  his  faiuiii  g.ite  fh.  ll  not  be 
taxed.  Ftn.  Abr*  title  /'oc,  xvi.  f.  4-^6,  dee  ante ;  h(ind% 

2.  The  Poor's  rate  muft  be  made  by  the  Gvcrletri, 
and  allowed  by  the  Jufliccs;  for  the  Siflions  have  no 
original  power  to  order  an  allcfTment  to  be  made.  TJie 
Overfters,  with  the  toucurrcnce  of  the  Jullvces,  may 
m.ike  :hc  rate  without  the  content  of  the  Church wnrJcos  ; 
and  when  made,  the  JuUicis  muf]  allow  it  ;  for  this  tt 
merely  a  ininiflerial  att ;  and  ifeiilienhe  Overfccrs  neg- 
lect lu  mai;e,  or  the  JulUees  to  alloA',  a  rate,  they  m^y. 
bc  compelled  by  Mandamui. 

The  time  for  which  a  Poor's-ratc  ougbt  to  bc  made^ 
fccmi  to  bc  left  to  the  difcietion  of  the  Ovcrfecrs.  "I  he 
flatuic  of  the  43  c.  2,  (iijs,  *•  Weekly  or  other- 

I  wife.'*  In  one  cafe,  it  is  faiJ,  that  it  ought  10  be  mor.ilily, 
.  bccaufe  the  pofTeflbrs  are  to  pay,  and  pofTefiions  fre- 
I  qucntly  ch-ingc;  this  rule  is  conhrmcd  by  Barren,  but 
denied  by  Bolt,  who  ftates  a  dulum  of  Lord  MmnfitU, 
thata  Poor's-ratc migluas  well  bc  ra^dc  for  three  rnonihs 
as  for  one  month;  and  Hott^  Chief  JuAice,  aftigned  as 
a  reafon  againtt  making  Poor's-rates  quarterly,  that  by 
this  means  a  man  cannot  move  in  the  middle  of  tiie 
quarter,  but  he  muft  bc  twice  charged.  The  Legifla- 
lure,  however,  has  provided  againrt  this  hy  fiat.  1 7  Cea.  2, 
38,  ^  12,  which  cnaitls,  *'  That  when  any  pcrfon  fhall 
come  into,  or  occupy  any  premifcs,  from  uhich  any  pcr- 
fon afTefTcd  fhall  bc  removed,  or  which,  ac  the  time  of 
making  tlie  rate,  were  empty,  every  pcrfon,  fo  removing 
or  coming  in,  fliall  pay  tne  rate,  in  proportion  to  their 
rcfpetlivc  occupations." 

The  purpofes  alfo  for  which  a  Poor's-rate  is  made,. . 
muft  bc  conformable  to  thcdire^ion  of  xhi:  fiat.  43  £/iz. 
c.  2 ;  and  therefore  a  rale  cannot  be  made  to  rrimbuifc 
former  Ovcrfecrs,  for  monies  expended  to  the  ulc  of 
the  Poor,  or  to  defray  law  charges ;  for  an  Overfeer 
not  bound  to  lay  out  the  money  until  he  has  i: :  nor  can 
a  jate  be  made  to  repay  money  borrowed  to  build  a 
workhoufe  :  but  if  ihe  nii^nies,  on  any  rate  made  by  pre- 
ceding Ovcrfecrs,  be  not  raifcd  at  the  cxrirjtion  of  their 
oIK.ei,  the  furccflbrs  may.  by  fiat.  17  Get.  a.  e.  28.. 
^11,  raifc  it  and  icimburfc  them  ;  and  Oserleer<,  before 
tlieir  otuce  expires,  may  make  a  rate  to  reimburte  ihcm- 
felves  monies  laid  out  in  pit  ceciiings  at  law,  provided' 
fuch  cxpcnce  be  not  incurred  wai  tonty  and  uunecefTa- 
rily.  And  by  fiat.  13^  i^Car.  2.  12..^  lU,  ar;ite 
may  bc  made  for  reimburfirg  dnfialfUs  Iuch  mL>nies. 
•IS  they  fliall  have  expended  in  relieving  the  Poor,  ia 
conveying  them  with  pafTes ;  and  in  carrying  rcguef,, 
va(>abond>,  and  llurdy  bepgars  to  Houfcs  of  Correction. 

The  r.tte  alio  mull  be  made  tn  eqt:al  pioportion.  on  all. 
the  perfons  afl'efl'td,  actoidini;  tn  their  reij^cciivc  pro- 
perties; and  ihcreture.a  pound  rate  on  the  rent  of  Unds 
and  houfc),  and  the  amount  of  the  intercfl  ut  periunal 
property, is  faid  to  bc  the  moft  fair  and  reasonable  nfTcfT- 
ment :  but  this  is  denied  to  be  the  rule  ;  lor  the  circum- 
llancc?  of  a  man  cf  landed  property  may  differ  in  pro- 
'  portion  I 
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'j)drt)an  ai  h;t  family  is  Urge  or  fmall,  and  pctforal  pro- 
p;rty  ii  in  a,  continuAt  l>aie  of  ilitfluaiion;  and  there- 
fore, neither  rent  nor  land  tax  ought  to  be  confidercd  in 
the  making  of  a  rate  ;  but  liic  Ovcrfccrs,  taking  their 
former  afTcfTmcnts  a$  their  fcwll  guide,  arc  to  proportion 
raici  according  to  their  bert  aifcrt-iion  ;  and  if  they 
nuke  it  uneqij^,  the  Seflion!,  on  appeal,  will  correal  it ; 
for  the  ScClioni  are  tbd  ultimate  Judges  of  the  propor- 
tion and  e(j;s!':ty  ot  the  rate.  A  Poor's-rate  made 
upon  threc-louriU)  of  the  yearly  v.iluc  of  land,  and 
upon  one  moiety  of  the  yearly  value  of  houfes,  ianoc  dif. 
proporiioiiaic  or  unequal,  A  rate  made  on  one  half  of 
ilifi  full  yeajly  value  cr  net  tciit  ol  farms,  and  taking 
utit:-tv.t-iitif Ji  part  of  all  lluck,  pcrfonal  ellatc,  and 
money  oul  at  intcrcll,  valuing  llic  intercft  of  fjch  tweo- 
ueih  part  at  4  fsrctut.  and  then  rating  one  niuiecy  offuch 
twentieth  pan,  varymg  the  proportion  as  circuroltances 
leqnire,  (iur  the  Overlecrs  cannot  make  a  (landing  rate,) 
is  a  good  at'.d  tqtul  rate.  A  rate  on  lands  and  huufei,  at 
(inr  pinny  in  the  pound*  without  making  any  diilindlon 
brCAccn  fatm  dwelling  houfes  and  cottages,  although 
they  h-:d  been  before  rated  in  difrercnt  proportion»,  ij 
not  an  unequal  rate  ;  for  whether  houfcs  arc  to  be  rated 
to  the  Poor,  in  a  dilfcrcnt  proportion  from  land,  mafl  de- 
pend on  local  circumllanccs.  But  of  thufc  ci^uiliiies  and 
proponioni,  tlie  SeiTions  are  ultimately  to  judge  ;  and 
therefor:,  the  Court  of  King's  Bench,  prcfuming  prima 
jiu:e  that  the  inferior  jurildiflion  will  nit  violate  it* 
dutVi  will  not  grant  a  MaaAamkj  to  make  an  equal  rate, 
ur  quaOi  a  rate,  uolefs  it  evidently  appear  unequal  on  the 
face  of  u. 

3.  Th  e  appeal  to  the  SefHons  may,  by  45  Elix.  e.  2. 
%  4,  be  to  any  General  Quarter  Scflions  ;  but  by  17  C.  2. 
c.  58.  S  4,  it  mud  be  on  rcafonable  notice  given  to 
the  next  Scffions,  General  or  Quarter  :  fc«  ante  I.  1 ,  a  : 
lor  it  i»  by  making  the  rate  that  ihc  party  is  aggrieved, 
and  the  publication  Hiall  be  tikrn  from  the  time  it  is 
aMovvcJ  ;  and  if  an  tippcal  be  loJged  and  difmiifed  for 
informality,  the  party  cannot  have  a  fccond  appeal  ;  but 
if  it  appears,  chat  rcafonable  notice  has  not  been  given, 
they  may  adjourn  the  appeal  to  the  next  Quarter  Scf- 
iions  ;  and  there  linally  dotermirc  the  fame,  aiid  av\ard 
thtf  party,  in  whofe  favour  it  is  iictcrmined,  cotts. 

In  all  Corporations  which  have  not  four  Juftices,  per- 
fon^  grieved  may  appeal  againll  a  Poor's-rate  to  the  next 
Se0ii,ns  (or  mc  county  or  divtlion.  Stat.  17  C:a.  z.  e.  38. 
^  5.— The  O^criccr's  bcok,  in  whicii  all  appeals  from 
Poot's*rate  arc  direfled  to  be  entered,  fhaJl  be  pro- 
duccd  at  the  SefTtons  when  any  appeal  if  heard.  §  1 

Upon  all  appeals  from  rates,  the  SrlHons  may,  by  yfaf. 
17  G  1.  £.  ■jd,  amend  the  rate,  ivithsui  alttring  it  ivith 
r^/p^S  :o  e:htr  perj'eiu.  Upon  aa  appeal  from  the  whole 
rate,  if  it  ihall  be  foucd  neceflary,  the  SvHions  may,  in 
their  difcretion,  quafli  th-;  rale>  and  dircit  the  Over- 
feers  to  make  a  new  equal  rate.  The  Scflions  cannot 
flrike  out  the  name  of  a  pcrfon  from  the  Poor*i-ratc ; 
fa  it  the  name  of  any  perion  be  omitted,  the  SciTion 
muft  qualh  the  rate,  and  cannot  »mend  it  by  inferiing 
his  name.  But  it  fcems  agreed,  tha:  where  a  pcrfon  ii 
overch:i;gcd  m  a  Poor'i-ratc,  the  Scflions  may  relieve 
him,  on  appeal,  by  lefTenirg  the  fum  aifefled  on  him. 
A  pariihioner,  who  is  :iab!c  to  be  rated,  but  who  in 
fcd  is  not  raied,  is  a  competent  witnefs  to  prove  that  the 
fcrfon,  whofe  name  is  omitted,  is  liable  to  be  rated. 
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The  Jufticci  ia  SffSoni  ftia'I  caufc  ^rfefJs  ff  ftrm  in 
appeal}  to  be  ament*' d  without  colh ;  and  iictermine 
the  appeal  on  the  merits  of  the  calc.  Siai.  5  Gtt,  2, 

4.  1'h£  prefent,  as  wfU  as  the  fubfrq  leoi  Ovcrfeers 
may,  by  t^arrant  Irom  t^o  juiHcei,  tc^y  ine  fumt  of 
mtncy  afTcfTed  lur  the  Pu'>rs'  rates,  anJ  a)l  arrears 
thereof,  of  every  one  that  ih^II  refuie  to  tcniribute  ac* 
cording  as  they  ihall  be  anVfred,  by  diflrcfs  and  fale  of 
the  ofTendcr's  goods,  r-ndermg  the  party  the  overplus  ; 
and  in  deled  of  luch  dillrefs,  two  Juihccs  may  commit 
the  Orfaulirr  till  payment   Stat.  43  EUx,.  c.  2.  %  4. 

'I  nr  gcods  of  any  pcrior  altelTcd,  ar.d  refufing  to  pay, 
may  be  diltrainfd,  not  only  in  the  place  for  which  iLe 
allelfment  is  made,  but  in  any  other  place  uitiiin  the 
fame  county  or  prccitii\;  and  if  fuliicient  diilrefs  can- 
not be  found  there,  on  oath  before  a  Juilice  of  any  other 
county  ox  prcvinA,  goods  in  fuch  other  county  or  pre- 
cin^  may  be  tli.iraiDcd.  Stat.  17  Cto.  z.  c.  38.  ^7.— 
In  cafe  any  pcrfon  tclufe  10  pay  the  prcfent  Oierfeers, 
the  fuccerding  Over^ers  may  levy  arrears,  and  reim- 
burfc  th::ir  predcci (Tors.  §  11.— But  perfons  fuccceding 
tenants  rated,  or  conJng  into  hoiifcs  empty,  at  the  time 
of  the  rate,  thall  only  pay  in  proportion  to  the  time 
they  have  occupied  the  prcmifes;  which  proportion  (haU 
be  fettled  by  two  Julltcef.  %  iz. 

Juftices  granting  dillrefs-warrants  fliall  therein  order 
the  goods  diilraincd  to  be  fold  within  a  certain  time  li- 
mited in  the  faid  warrant,  not  Icfs  than  four  nor  more 
than  eight  days ;  unlefi  the  penalty  and  charges  of  dif- 
ucfs  be  fooner  paid.  Siat.  27  Gee.  1.  c.  20.  §  1. — The 
otHcer  making  fuch  diDrcIs  may  dedu^  his  reafonable 
charges  out  of  the  money  a:ifin£  by  the  fame,  and  alio 
the  penalty  or  Turn  dtftrained  tor ;  and  Utatl,  if  required, 
fho  V  the  warrant  of  tiitlrcfs,  and  fufter  a  copy  thereof  to 
be  taken  by  the  perfon  uhofe  goods  are  diitraiocd.  §  2. 

J  urticci  afling  for  adjoining  countic*,  and  pcrfonally 
rclidcnt  in  one  of  them,  may  grant  diltrcfs-warraniS : 
and  the  a:U  of  any  conitabic  or  other  ofHccr,  in  obedi- 
ence thereto,  ihall  be  as  valid  as  if  they  had  been 
granted  by  JuHices  atting  for  the  prcper  coanty  only  ; 
but  fuch  warrants  mult  tc  directed  and  given,  in  die 
hrrt  inJiance.  to  the  conltable  or  other  otricer  of  the 
county,  to  which  the  (ame  particularly  relate  ;  and  the 
conttabic  may  take  perfons  apprehended  before  Juf- 
tices of  the  adjoining  county.  Slat.  28  G».  3.  c.  4^. 
Sec  this  DicUonary,  title  Jufitces. 

Jullices  may  aft  1.7  all  matter t  relating  ta  the  Pesr 
LtiuTf  notwithtxanding  they  arc  fated  to  or  chargeable 
with  taxes  or  rate*,  within  the  pariftt  or  place  aftc^ed  by 
the  a^s  of  fuch  Jullices.  Stat.  16  Gee.  2.  r.  18.  ^  i. 

A  Poor*s-rate,  after  it  is  dcmaodrd,  and  the  party 
fummoncd,  may  be  ditlraincd  for,  before  the  time  for 
u  hich  the  rate  is  made  is  expired  ;  but  if  the  landlord  of 
the  premifes  tender  the  rate,  the  Overfcers  are  bound 
to  receive  it,  although  the  tenant  is  not  rated  ;  and  if 
they  make  an  cxceffive  diflrcfs,  they  arc  liable  to  a  fpe- 
cial  aflion  on  the  cafe. 

Parifhes  alfo  may  be  rated  in  aid ;  for,  by  the  faid  JIat. 
43  EUz.  c.  2,  if  tlie  Jufliccs  perceive  that  the  inhabit- 
ants of  any  parilh  are  not  able  to  levy,  among  thtm- 
(elves,  futiicient  lums  of  money  for  the  purpofes  of  the 
a«11,rthe  faid  two  Jutliccs  may  rate  any  other  (inhabitams) 
of  other  parilhe5,  or  out  of  any  parifh  within  the  hun- 
dred. 
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Jrcd.  where  the  h\d  parilh  h,  to  pay  fuch  Turn  or  fums 
of  money  to  the  Churchwardtrs  and  Okt'ir<:cri  of  the 
pi  or  pinfh  as  ttic  fiid  Jufticcs  lhall  think  tit :  jnd  it  luch 
p.irilh,  i'o  rated,  is  nut  able  to  pay  ti.s  fum  ail'  i\\:<^,  ilicn 
th;:  beflions  may  rate  any  o:hcr  (inhabitant))  uf  other 
panlhcSt  in  or  out  ot  any  parilh  within  the  county,  fur 
the  purpofes  aforci'aid.  ^  3. 

The  t*o  juI\tcc<,or  tlie  Scffions,  as  tSc  cafe  may  hap- 
pen  10  be,  are  under  thii  ilaulc  of  the  ztl,  to  order  the 
qimmum  of  money,  which  they  lliitik  ougl.t  to  bt:  railed, 
in  aid  of  the  poor  patifli  :  but  the  Overlccr  mult  niake 
(he  raie  on  thofe  who  are  to  pay  it.  They  may  make 
the  order  either  on  parncular  peifons,  or  on  the  vvhole 
parifh,  for  the  relief  of  aye.ir  ;  but  the  order  mull  ftate 
that  it  was  made  by  the  JutUcet,  vi  the  pariih  ct  atgcd 
be  within  thehundrcd  \  and  by  the  Sellions,  if  the  pjrilh 
be  within  the  county  ;  but  both  thcie  jurifdifliuns  are 
original,  and  independent  of  each  other  i  and  thercfutc 
it  IS  not  necrfiary,  that  the  julUccs  fliou'd  a-'judgc  ihe 
parilh  within  the  hundred  incaji.ible,  before  the  S^filon* 
can  rate  a  parifh  out  ol  the  hj:  drcd  in  aiJ.  An  extra- 
parochial  place  may  be  taxed  in  aid  of  a  poor  paiifh, 
and  one  vlli  may  be  ordered  to  contribuic  to  the  relief 
of  another  vilt  in  the  fame  parifh,  or  any  divifion  of  a 
county  that  is  equivalent  to  the  name  of  hundred.  It  11 
alfo  faid,  that  the  next  able  paiiih  to  the  poor  pjrifh 
lliould  be  lirll  rated  ;  but  one  p3rin>  in  a  city  cannot  be 
made  contributory  to  another  parilh  in  the  fame  city,  if 
not  locally  fituated  within  a  hundred  or  a  county. 

III.  I.  Th  E  OvE  RSEEKs  arc  to  fee  10  work  all  fuch 
children  whofe  parents  fhalt  n'Jt  be  thought  able  to 
maintain  them  ;  and  all  fuch  perfuns,  married  or  un> 
married,  who  have  no  means  to  miintain  thenifclvcs, 
and  ufc  no  ordinary  and  daily  trade  10  get  their  living 
by;  to  relieve  (as  hzs  been  alrcaJy  nuticcd)  the  lame, 
impotent, old,  blind,  and  fuch  other  among  them,  being 
poor  and  not  able  to  work  ;  and  to  put  out  poor  chil- 
dren apprent'.ces.  Stat.  43  Ehz.  c.  2.  §  1.— The  Over- 
leers  Oiall  meet  once  a  month  in  the  church  on  Su-iJay 
afternoon,  aftcrdivine  fervice,  to  take  fome  good  courtc 
in  the  premifes,on  pain  of  20/.  ^  z.  [1  his  claufcdoe^  not 
extend  to  Overfccrs  of  excra-parochial  places.  8  M-jJ. 
40.]— The  Jiilliccs,  or  any  one  of  them  may  fend  to  the 
Houfe  of  Correction,  or  common  gaol,  fuch  poor  pcr- 
fons  as  fhall  not  employ  themfclves  according  to  the  di- 
rcftlon  of  the  Ovcrfeer^.  §  4. — The  majority  of  the 
Churchwardens  and  Uverfecrs,  by  leave  of  the  Lord  of 
the  Manor,  whereof  any  wafle  or  common  within  the 
parifh  fhall  be  parcel,  and  by  order  of  SefGons  may  bLiild 
on  fuch  walle  or  common,  at  the  charge  of  the  parifh, 
convenient  houfcs  for  the  impotent  Poar.  ^ 

The  O^'crfccrs.with  the  confcnt  of  two  Jufliccs,  may 
fet  up  any  trude  or  manufa^ory  for  the  employment  &nd 
relief  of  the  Poor.  Slat.  3  Car,  1,  <■  4  §22. 

The  SeHions  may  fet  poor  Prifomrs  on  work,  and  ex- 
pend the  profit  arifinj;  from  their  lalwur,  towards  their 
relief ;  but  no  parifh  fhall  be  rated  above  bJ.  a  week  on 
this  account.  Stat,  ig  Car.  2.  c  4.  Other  provifions  are 
alfo  made  by  the  fame  ftatutc,  for  the  relief  and  removal 
of  fick  prifoners. 

There  fhall  be  kept  in  every  parifh,  at  the  charge  of 
the  parifh,  a  book  or  books  wherein  the  name  of  all 
fuch  pcrfons  who  do  or  jnay  receive  collection,  fhall  be 


reglftercd,  with  the  day  and  year  wheo  tliey  w«re  firfl 
admitted  toh*vc  relief,  and  tbe  occalion  which  brought 
them  under  that  necciniy.  Yearly,  in  EtiJ!(fit.ttkf  or  as 
often  as  it  lliall  be  thought  convet.i;:nt,  the  panihioncrs  of 
every  parifh  fhall  meet  in  vcllry,  before  whom  the  faid 
book  Ihall  be  produced ;  and  alt  perl'on?  receiving  col- 
lections (haK  be  called  over,  and  the  reafuns  of  their  tak- 
ing relief  examined,  and  a  i;e>v  lil>  made  and  entered  as 
fhall  be  thought  fir,  to  receive  coltcdion  :  and  no  other 
pcrfon  fhall  allowed  tu  have  or  receive  parifh  collec- 
tion, but  by  authority  under  the  hand  of  a  jullicc  redd- 
ing in  the  parifh,  or  if  none  be  there  dwelling,  in  the 
parts  near  or  next  .lijciaing,  or  by  Ofder  of  ^arttr 
vSellions,  except  in  cafes  uf  pettilential  difca^e^.  and  then 
only  fath  families  as  arc  infected.  Stat.  3  i-^  4      ^  .W, 

Eveiy  perfon  who  fhall  be  upon  the  col!e£llon  books, 
and  receive  relief,  and  the  wife  and  children  of  fucK 
crfon  cohabiting  in  the  fa:ne  h^  ufc,  fhall  wcAt  ahaJ^t, 
as  dcfcribcJ  in  the  aA,  on  pain  of  lofing  the  ufual  allow- 
aiicc;  and  if  any  panfh-otHecr  fhall  relieve  any  per* 
fon,  not  having  fuch  badge,  he  fri.tll  forfeit  2or.  Stat^ 
8  3.C  30. 

No  Juflicc  fhall  oider  relief  to  any  poor  pcrfon,  until 
oath  l>c  made  before  him  of  fume  matter  which  he  (halt 
judge  a  reafonablc  caufe  or  ground  for  having  fuch  rc- 
lic^  and  that  the  fame  perfon  had  applied  to  the  pariflt 
for  relief*,  and  was  refufed  :  and  until  fuch  Jufllcc  has 
I'ummoned  two  of  the  Qvcrfeers  to  thow  caufe  why'' fuch 
relief fhould  not  be  given.  Stat.  gGio.  1.  c.  7.  §  1.— The 
perfon,  whom  the  Jullice  fhail  orde  r  to  be  relieved,  fhall 
be  entered  in  the  books,  ai  a  [ierfon  entitled  to  receive 
colledtons,  as  long  as  the  caufe  of  fuch  relief  contiitues^ 
and  no  longer.  ^  2. 

For  the  greater  cafe  of  parifhes  in  the  relief  of  the 
Poor,  the  Churchwardens  and  Uvcrfeers,  [or  the  major 
pan  of  them,]  with  the  confcnt  of  ihc  major  part  of  the 
parifhioners,  may  purchafe  houfes,or  contra^  with  per- 
fon; for  the  maintenance  of  the  Poor;  and  fuch  perform 
fliall  liavc  the  bcrcfit  of  ih  jir  work  nnd  labour ;  and 
when  any  parilh  flsall  be  too  fmntl  to  purchafe  or  hire 
fuch  iverkhoujt,  iwo  or  more  fuch  parifhes,  with  the  con- 
fcnt ct  ti.j  majority  of  their  rcfpeftivc  parilliioners,  may  ■ 
unite  in  purchaftng  or  hiring  fuch  wurkhoufe:  and  the 
Churchwardens  and  OverfLcri  of  a  parifli,  where  a 
wofkhoufc  is  fituated,  may  contract  with  the  Church- 
warders  Tind  Ovcrfeers  of  any  other  Parifh,  for  the 
maintenaiic::  of  any  of  the  Poor  of  fach  other  Parifh. 
But  no  poor  perfon  fo  removed  from  one  parilh  to  the 
other,  fhall  gain  a  fettlemcnt  thereby.  Stat,  ^Gea.  1. 

'•7-^+-  ... 

Tuc  above  fcclion  of  this  aS  is  repealed,  with  refpcQ 

to  ar,y  parifh,  townfhip,  or  place,  which  fyialt  aJopt  the 
provifions  continued  xxijfat.  22  Geo,  3.  c.  83,  (explained 
by  fiat*  33  Gio.  3.  (.  35.)  for  the  eflablifhmect  of 
Hou/et  of  JnJuJirji  and  imtrpsrcted  Scdftiei,  for  the 
maintenance  of  the  Poor.  That  z&.  lays  down  many 
excellent  regulations  for  the  furthering  ihc  wholefome 
purpofe  of  protefling  and  relieving  the  Poor;  by  ap- 
pointing Guardiaas  of  lie  Por,  and  Gi'verntt  j  and  yi. 
Jifert  of  the  Par^beufts under  rcflriftions  whicn,  if 
adopted,  would  probably  remedy  many  evils  now  attend- 
ant on  the  Poor  Laws.  But,  it  is  believed,  the  a^t  is  not 
enforced  or  attended  to,  except  in  a  very  few  parilhes, 
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which  have  reaped  the  moft  important  bcnefitj  from 
parluin^  the  plan  fuggctled  hy  the  Lcgifliturc  in  tnat 
acl.  The  a<fl  itfcit  :s  too  long  to  be  here  particularized, 
but  may  be  carried  into  eC<:Ctacan'y  tiinc«  in  any  parilh, 
by  the  confcnt  ol  two  llrrds  of  ihofe  rated  to  the  Poor  ; 
who  roull  then  confult  the  tti,  to  p  obt  by  its  dirrctions. 

The  faid  /ia:.  9  Geo.  I.  c.  y.  ^  4,  altc  contained  a 
claafe,  CHadm^,  tfiji  poor  pen'.ms  who  rclul'cd  to  be 
mainuinrd  ard  i^^-lged  itt/uch  lycribcujejt  (huold  be  Aruck 
out  of  the  bock,  and  not  tn:itlcd  to  ar.y  relief  fiooi  the 
parifh.  But  by  the  Jiat.  :6  Gta.  3.  c.  i-^,  after  reciting 
theclaufe,  and  that -it  had  been  found  to  be  ioconvcnivni 
and  oppreffive,  "  inafmuch  as  It  often  prevents  an  induf- 
trious  poor  perfon  from  receiving  fuch  occafional  relief, 
as  is  b?ft  fuitrd  to  their  peculiar  cafe  ;  and,  in  cc.-uin 
cafes,  holds  out  cnndicions  of  relief  injurious  to  the  do- 
meHic  comfort  and  happincfa  of  the  Poor;**  it  is  enacttd, 
that  Ovcifccrs  may,  with  the  approbaiion  of  ihc  pa- 
rilhioncrs,  in  vertry  afiVmblcd,  or  ol  any  Juilicc  ot  the 
diltriA,  relieve  any  indulUious  poor  pcrlon  ai  ibcir  vwtt 
beu/e,  under  circumflaoces  of  temfwrary  illncfs  or  dil- 
crefs,  and,  in  certain  other  ditcretionary  cai'ei  although 
fuch  poor  perfon  (hall  rerul'c  to  be  lodged  and  main- 
tained in  the  Poor-houTe.  S  l. — And  a  Jutlice  of  the 
ditVicl  may,  at  his  difcrction,  make  an  order  ior  the 
relief  of  fuch  poor  perfont  at  their  own  huufes  ;  wir.ch 
the  Overfccrs  mull  obey.  But  the  fpccia'  caulc  of  ludi 
relief  muil  be  afligned  on  the  face  ot  liie  J  ullice's  order ; 
which  order  i&  only  to  remain  in  force  lor  one  month, 
but  is  then  rcnetvablc  from  month  to  month ;  and  an 
oath  of  the  ncccliity  of  fuch  relief  is  10  be  adminlllcrrd 
to  the  poor  person  applying,  and  the  Ovcrfi-cr  is  to  be 
fummonL'd  to  ihow  caufe,  il  any  there  be»  againfl  it.  ^  z. 

This  art  does  not  extend  to  any  places  wnere  Houles 
of  Indadry  are  provided,  under  xUcfia:.  sz  Ct».  3.  c.  8j, 
alrrady  mentioned,  or  under  any  fpccial  a^. 

Jullices  of  Peace,  and  Phjficiins,  Apothecaries,  or 
Cierg^-men  authorized  by  them,  may  vifit  PariOi  Worlc- 
h'lufci ;  arid  two  Jullices  may  make  oider  for  relieving 
the  fick  Poor  therein.  Sret.  30  G:«.  3.  c.  49. 

The  Seffions,  as  u-cll  as  the  finglc  Jurticc,  may  make 
original  orders  for  the  relief  of  the  Poor ;  for  in  this 
rcfpcil  they  have  a  concurrent  junfdiciion.^  The  order 
mu^  be  for  the  relief  of  the  perlbn  in  whotc  favour  it  is 
made  ;  and  therefore  no  order  can  be  made  to  pay  a  fur- 
geon  for  atlerd.ng  a  pauper,  or  to  pay  a  bill  for  tite 
nurfing  a  pauper  hck  in  gaol ;  nor  unlefs  the  oath  re- 
quired  h/y?iir.  9  Gfa.  I .  f.  7,  be  firft  made.  The  order  of 
relief  alfo  mult  Hate,  that  the  party  is  poor  aitd  impotent. 
So  alfo,  if  materials  are  required  tofrithe  Poor  on  work, 
one  order  cannot  be  m.idc  for  that  purpofe,  under ^a/. 
43  E/iz.  (.  2,  .^r.dy/.i.'.  19  Car.  2.  c.  4  ;  for  as  they  are 
fordifliikrt  purp'-fci,  there  mull  be  dillind  and  fcveral 
orders.  An  order,  however,  to  pay  a  peifon  fo  much 
"  weekly  and  every  week,"  is  good,  and  the  nimey  is 
due  at  the  beginning  of  every  week.  It  w^^  alio  let 
tied,  prcvioufly  to  jSCV^.  3.  f.  13.  that  v.hen  an 
order  of  relief  is  made  to  a  poor  prrfon,  tuch  pcrlon 
only,  and  not  any  other  of  his  family,  is  obl^cd  to  ^o 
into  the  Workitoufe  :  and  when  a  ballard  child  is  born  in 
a  parifn,  and  the  parents  ncglc^  to  provide  neceiraries 
for  i:5  fuftcnancc,  the  parilh  officer  mull  afibrd  it  relief, 
although  there  is  no  order  of  julticcs  for  the  purpofe. 
7 


Militia  men  and  their  fubflitutes  are  relieved  aceord- 
ing  to  the  proviftons  of  the  leveral  Militia  Acts,  and 
otner  atts  of  Parliament,  viix,,  ftats.  190/9.3.  r,  72: 
33  G(W  3.  8.  ^  I  :  34  Gto.  3.  f.  47  :  and  particularly 
flat,  35  Gto.  3  f.  81. 

2.  The  father  and  grandfather,  and  the  moiher  and 
grandmother,  and  the  children,  of  ei  cry  poor  old,  blind, 
Ume,  and  impotent  perlon,  or  other  perfon  not  able  to 
work,  being  of  I'uificient  ability,  thalt,  at  their  own 
charges,  relieve  and  maintain  every  fuch  poor  per. on, 
at  the  rate  the  jullices  in  Sitiions  lhali  ;i.flVfs,  on  pain  of 
aoi.  a  month.  43  EUx..  e.  2.  ^  7. — The  penalties 

I'  vied,  for  difobcymg  (uch  order  of  maintenance,  OiaJl  go 
to  the  relief  of  the  Poor.  ^  1 1. 

The  Jiirticcs  of  the  ccun:y  or  place  in  which  ihe  rich 
relation,  and  not  t^hcre  the  poor  relation,  dAcll^^  have 
;i!one  autt<oriiy  to  m^ke  this  ord^r,  and  10  airef>  the  race 
of  maintrnancc.  The  order  muft  be  made  at  a  Quarter, 
and  not  at  a  General,  Seffion;  in  which  it  mull  he  al- 
leged, that  tiic  perlon  to  be  relieved  is  Poor,  unable  to 
work,  and  liable  to  become  chargeable  to  the  parilh  ; 
and  the  perfon  to  relieve  is  of  fufhcient  ability,  and 
witiiin  the  jurifdiijlion  of  the  Scflion.  The  Siffion  have, 
in  this  cafe,  an  or  ginal  jurifdtftion ;  but  they  make  it 
well  upon  the  comolaint  of  the  Ovcrfecrs,  a<  upon  the 
complaii.t  of  the  poor  relation  ;  but  ihcy  muft  order  l 
fum  of  money  to  be  paid;  for  they  cannot  order  geoc- 
rally  the  rich  perfon  tu  relieve  his  poor  relation. 

'I'his  llatutc  extendi  only  to  natural  relation:,  and  not 
to  relations  in  law  ;  and  it  fecms  that,  in  default  of  one 
relat  on,  another  may  be  compelled  to  relieve  the  pau- 
per i  as  in  the  cafe  of  grandfather,  father,  and  child; 
the  father  being  incapable  of  maintaining  the  child,  the 
grandfather  m^y  be  compelled,  if  of  fufficietit  abiHty ; 
and  therefore,  a  man  i>  not  obhged  to  maintain  his  fon's 
wi»e,  nor  his  wifc*$  fon,  nor  his  wife's  mother,  nor  his 
wife's  daughter.  And  it  fecms  to  be  now  fettled,  that 
it  makes  no  ditiVrcncc  whether  the  wife  be  alive  or  dead 
at  the  time  her  pnor  relations  require  relief,  conirar)*  to 
fomc  former  determinations  on  this  lubjc^l.  It  is  faid 
alio,  that  a  wife  cannot  be  ordefcd  to  maintain  her 
grandcnild,  nor  the  hulband  of  a  grandmcKher  to  main- 
tain her  grandchild  ;  but  if  an  order  of  maintenance  be 
made  on  a  grandmother,  and  flie  afterwards  marries, 
the  hufbind  (hall  be  liable  (during  her  life)  to  the 
maintenance.  It  is  alfo  clear,  that  the  reputed  grand- 
father of  a  poor  orphan  cannot  be  ordered  to  maintain 
it,  for  ro  order  can,  in  this  refpetl,  be  made  for  the 
maintenance  of  a  b,tftard.  Sec  title  BafiarJ.  ~^iix, 
where  this  fpecies  of  order  il  well  and  properly  made, 
the  party  maybe  indifled  for  difobcying  it;  and  the 
money  ordered  to  be  paid  becomes  due  the  at  tt^inain^  of 
each  week. 

B.  J!ai.  11  y  1 2  W^.  3.  f.  4,  the  Proieftant  children 
of  Popifti  parents  may  obtain  relief  by  application  to 
the  Court  of  Chancery  ;  and  by  Jiat.  i  jInn.  e.  30,  the 
fame  is  cnaAed  with  rcfpcd  to  the  Proteflant  children 
of  Jews. 

As  to  relieving  Dtftrted  Fam'tha — Pcrfons  running 
away  from  their  families,  and  leaving  ihcm  on  the  pa- 
ri(h,  are  declared  to  be  itctfrrigtbU  roj^nei ;  and  if  either 
man  or  woman  (hall  ihrtaten  to  run  away,  and  leave 
their  families  on  the  pariOij  the  fame  being  proved  by 
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uvo  witrcfl*es»  o*i  o>th  before  two  J  jfticcs,  they  Hiall  be 
fcnl  10  the  Keltic  of  Corrcdlion,  urlefa  ihcy  give  Iccuiity 
10  the  pariil».  S/at.  jjuc.  i.  f.  4  §  8. 

The  Churchwarden*  and  Ovcrfccrj,  where  any  wfifr, 
chilJ.  or  children,  Ihjll  be  fo  Icf:.  on  applicitiou  to,  and 
by  warrant  of,  or  ordtr  from,  iwo  JuLticcs,  (hall  feiic 
fo  much  01  ihc  gcodi  and  chattels,  and  receive  fo  much 
of  the  rents  and  praBti  of  ttie  lanJs  and  tenements  of 
the  hui^tnd.  Mihcr,  or  ntuther,  as  the  two  Jufticcs  UtaJI 
dircd,  for  nad  towards  the  diichargc  of  the  parith,  and 
relief  of  the  f.imily  ;  and,  on  the  orJer  being  confirmed 
at  ScfTtonSi  the  eoods  mav  be  difpofed  of,  and  the  rents 
received,  as  the  Court  fli^tl  dircd.  Star.  ;  Gtc.  1.  c.  8. 

All  pcrfon",  who  threaten  to  rjn  away  and  leave  iJicir 
wtve^  or  cliildicn  to  the  panih.  arc  declared  itiU  anj  aij- 
trJirij  ptrfont  by  Jiat.  17  (Jeo.  z.  f.  j.  ^  1.  — And  all 
perfons,  who  run  tt-way  and  leave  their  wives  or  children 
10  cha'geible,  are  declared  liW  fdi^jT^iu//.  S  2* 

Sre  fiirther,  title  Fa~ram:s  i  and  the  Militia  and  Mu> 
liny  ACU. 

IV.  Tub  flate  of  the  Poor,  in  ancient  timet,  has 
been  (lightly  mcntior.ed  at  the  beginning  of  this  long 
Article  :  at  prcf'ent,  there  are  u-k  mudcs  whereby  perfons 
pay  gain  A  SeitUmtnt :  which  entities  them  to  claim  and 
receive  iclicf  from  the  parilh  in  which  they  are  fettled, 
whenever  fucli  relief  is  necelTary  ;  and  if  this  happens 
while  the  pauper  nlides  in  a  parilh,  where  he  or  fbc  is 
not  fettled,  they  are  to  be  removed  to  their  place  of  fet- 
llcmcnt ;  under  the  regulations  noticed  in  this  and  the 
tAO  fubfi.'(}ucnt  divilionf. 

i  .Thk  place  of  B.nb  is  the  phce  of  fctilcmeot  of  all 
illcgitimaie  children;  for  a  baflard,  not  having  any  legal 
pareius,  cannot  be  referred  to  their  feit!emrnts,  as  a  le- 
gitimate child  niay  be :  but  this  general  rule  it  fubjedl 
to  the  following  exceptions :  lit.  Where  the  mother  is 
conveyed  coUuitvcly  ar.d  by  fraud  into  the  parifh  wlicre 
the  baHard  is  born.— -adly.  Where  a  b.illard  is  born  in  a 
houfe  of  indullry,  hofpinl,  county  gaol,  or  houfe  of 
correAion.  Scc^a//.  15  C«.  3.  82  :  lo  Gtc.  y  c .  %6  ; 
snd  fee  Jiat.  C.9.  2.  f.  19,  a»  to  the  Fnnndiing  Hij' 
fiiaL  — ndly.  Where  born  while  the  mothrr  is  under  an 
illegAl  order  of  removal.— 4thly.  Wh<rc  born  pending 
an  appeal  againd  an  order  of  remova!,  which  13  aftcr- 
waids  revcrfcd. —  5thly.  Where  bjrn, rr^jw,'?.'*,  while 
the  mother  is  pafling  ur.dcr  an  order  of  remov.-il  j  or  ro- 
maining  under  the  lufpeniion  ot  fuch  crdcr.  Scc/^/ V'l. 
But  a  batUrd,  bt  ro  on  the  road,  -.vhile  i>ic  motht-r  is  en* 
deavouring  to  reach  her  o»  n  parilh>  without  Iraud.  fet< 
tUd  where  born. — 6:hly.  Wr.ere  bom  af:er  an  order  of 
removal  ts  made  out,  but  before  ."ictuil  removal.  —7ibly, 
Where  the  mother  returns  to  the  place  frtim  wriich  (he 
was  removed. — Sihly.  V/here  boin  ill  the  tUcets  while 
the  mother  i:>  vvaaJrring  in  a  flate  of  vagrancy.  Slat, 
17  0V».  z.  c.  5.  S  2>* — other  cafes  the  birth  de- 
cides the  fettlemcnt. 

This  rule  alfo,  that  a  bailaid  is  fettle  i  v^herc  born, 
extends  to  the  illcgitima:e  ofTii'iing  of  perfons  ceriifi. 
cated  ;  fee  poji  V ;  although  the  certificate  is  in  force 
at  the  time  of  the  bir:h,  a:id  undertaken  to  provide  for 
the  mother  and  her  chiU  ;  but  not  if  it  rxprcfsly  under- 
take to  provide  for  the  chiM  ftic  ii  then  picgnaiii  with; 
for  then  the  child,  though  bom  a  bifiard.  ihall  be  fet- 
tled in  the  ccriifyitig  pititl;:   ;vi3  whtrc  a  child  U 

Vot.  II. 


born  a  baflard,  and  its  parents  afterwards  intermarry, 
and  the  father  procurer  a  ceniiicate  for  himfelf,  hit 
wife,  and  child,  fuch  baiUid  (ha)I  have  hit  lather** 
fettlemcnt.  Undery7(ir.  8  y  9 3.  f.  30,  (Ice  JojtV.) 
the  legutmate  chiUircn  of  certificated  perlons  flull  ooc 
gain  a  letileinent  by  bir.h  in  ti  c  cert  fica^id  paiiUi, 

I'he  parilh  where  bnrn  is  alio  prima  faae  ti.e  Icttle- 
mtnt  of  all  le^itimnte  children;  byt  this,  though  the 
primary  place  0/  fctiUment,  is  only  fo  ur.iii  the  fcttle- 
ment,  to  whith  fuch  child  is  entitled  by  p«reniage.  can 
be  dilcovcrcd.  So  alfo,  the  place,  where  a  legitimate 
child  is  firfl  foutiJ,  is  the  place  of  its  legal  fcltlcmeiitf 
until  the  place  of  its  birth,  or  its  derivative  iculcrocnt,  cm 
be  known. 

2.  All  legitimate  children  sre  fettled  in  the  pariOi, 
in  uhich  their  father  is  laK  (ctdcd,  wherever  clTe  he 
may  have  rcfidcd,  or  they  may  have  been  born:  or  if 
the  father  h^vc  1.0  feiticmert,  or  if  that  carnot  he 
ttdced,  then  in  iltc  place  in  uhich  their  mt^thcr  is  Icl- 
tlcd  ;  uniil  ihcy  arc  emancipated,  or  gain  a  rcw  and  dif- 
tinO  fettlement  for  themfclvcs.  Foreigners,  who  have 
gained  no  fettlemcnt  in  Englav^i,  cannot,  ofcourfc,  com- 
mui'icate  this  fpccies  of  iL-itkn^ciit  to  their  childico; 
and  if  the  children  arc  not  born  hrre,  they  Lanr.ut  tclbrt 
to  that  primary  fittlement  which  it  gairn  d  by  birth  ;  but 
they  (and  their  parents,  if  recclLuy)  mufl  be  maintained 
where  found.  1  he  father's  fettlrmcnt  is  ccmmuoicaicd 
to  his  legitimate  child,  though  born  after  his  death, 
or  though  it  is  an  idiot ;  and  this  right,  which  children 
have  to  the  father's  fettlement,  is  not  taken  away  after 
his  death,  by  their  mother  g>iinir.g  a  new  I'ctiiimcnt,  in 
her  o.'.n  right,  by  marriage;  nor  can  Hie,  during  tha 
life  of  her  hulband,  gain  a  different  fettlement,  for  her 
children,  than  that  nhich  they  inherit  from  their  father  : 
but  if  a  child,  above  the  age  of  nineteen,  who  pofTclTei 
a  derivative  fettlement  from  its  father,  go,  after  his 
death,  with  its  mother  into  a  ditferent  p.irifh,  and  live 
there  with  hci  upon  her  own  ellaie,  liiey,  both  of  them, 
gain  a  new  fettlemcnt  by  their  refidcoce.  iiee  pcji  10. 
Udt  children,  after  the  age  of  feven  years,  (or  per- 

\  h.ips  bL-fore,J  may  beccroe  emancipated,  and  gkin  fet- 
tlemcnt for  thcmlcKci.    Thus,  where  a  child,  on  the 

'  removal  of  his  father  into  another  pariib,  was  left  be- 

I  bind,  and  contitiued  dilUnift  from  his  father's  family, 
maintriining  tiiinfclf  by  his  own  indullry,  he  was  held  to 

'  be  emancipated.  So  alfo,  where  a  fen,  nineteen  yiari 
of  age,  left  his  fathcrS  family,  and  ^ent  into  ano- 
ther f.irifb,  where  he  married  and  had  children.  So 

I  :ilfo,  where  a  Ion,  after  he  was  one-and-tvvcnty  years  of 
agr,  married  and  lived  uith  his  wife  ai.d  family  fcpa- 
rately,  2nd  diiiin^  ftom  his  father's  family,  though  in 
the  fame  paiiih,  he  wis  held  to  be  emancipated  :  but  a 
child  c£nrct  be  emancipated  from  it*  parents,  either  by 
marrii^c  or  living  apart  in  a  diltinA  habitaricn,  unlefs 
fuch  cliild  has  gitincd  a  leitlemcnt  in  it^  oAn  right.  A 
fon,  iherefote,  who,  at  fifteen  years  of  age,  bound  him- 
felf apprentice,  fervcd  cut  part  of  hi^  time,  and  worked 

I  about  the  coimiry  in  Cut  way  of  his  bufi.iefs  ;  but  went 
to  his  father's  houfe,  whenever  it  was  convenient,  was 
held  urt:  to  be  emancipated.  So  aHo,  where  a  fon  rc- 
fidcd nine  or  ten  years,  by  his  father's  diredUor,  at  the 
hf.ufeof  a  friend,  by  whom  he  was  fupporicd,  this  was 
held  rot  .in  ern-incipation.  So  alio,  whtre  a  boy  was 
h-red  o;'t  for  fevtn  years  fucccffively,  but  his  father  re. 
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Reived  the  wages,  and  oiatnuincd  him.  So*  where  t 
child  was  fcparaied  from  its  family  by  being  mainutnet 
fcveral  years  in  a  Workhoufe  ;  or  where  a  child  Ictves 
!c)  father's  family  when  only  6ve  years  old.  and  lives 
with  different  rclitions,  till  ten;  or  where  a  Ibn,  fixtcen 
years  of  age,  was  bound  apprentice  for  five  years,  and 
afterwards  returned  to  hi*  father's  family,  the  inden- 
tures being  void  for  want  of  a  llamp  ;  or  where  the  fon 
of  a  ccrtiBcatcd  perfon,  at  nineteen  years  of  age,  leaves 
his  father's  family,  and  fcrircj  a  year  under  a  hiring  in 
an  exira-parocnidl  place,  and  then  returns  unmarri;;d, 
and  under  age,  10  his  father's  family  :  for  in  all  thele 
cafes,  the  child,  not  being  of  age,  nor  having  married, 
ror  gained  a  fettL-mcni  in  his  own  right,  nor  contra^ed 
any  relationlhip  inconfillcnt  with  the  idea  of  being  part 
of  his  father's  family,  cannot  be  conliciered  as  emanci 
patcd,  fo  33  to  lolc  the  bcnctit  of  any  rcttlement  which 
his  father  may  giin.  It  has,  however,  been  held,  that 
ifafonrnlilt  himlVlf  as  a  faldier,  he  thereby  emanci- 
pates himfcU  from  his  father's  family  ;  and  cannot,  there- 
fore, change  his  original  derivative  fcttlcment,  by  parent- 
age, for  a  new  feitlement  gained  by  his  father. 

3.  ^trrttuzttrhy  Marriage'xs  acquired  byconflruc- 
tion  of  Law,  independently  of  any  (latute  ;  and,  therefore, 
the  raomeat  a  legal  fettlement  takes  place,  the  fettle- 
mcnt  of  the  hufband  is  if/o  faiio  transferred  to  the  wife. 
Ji  muft.  however,  be  a  legal  marriage,  conformable  to 
the  diredion  of  the  Marriage-A^^^iU.  itCeo.  2.  c  33  ; 
and  therefore,  where  a  woman  under  age  was  married 
without  the  confent  of  parents,  it  was  held,  that  the 
children  bom  under  fuch  a  conneftion,  were  iUegiti. 
mate,  and,  as  fuch,  coold  not  gain  a  derivative  fettle  men  t 
from  their  parents.  So  alio,  where  a  marriage  was  ce- 
lebrated in  a  chapel,  in  which  bann^  had  not  been  ufually 
publilhed,  accordmg  to  thcdireftion  of  theMarriage-<\c.:, 
it  was  held,  previous  to  the  ^m.  zi  Gra.  3.  r.  53,  (fee 
title  Afarriagt,)  that  the  wife  gained  no  fettlement  by 
virtue  of  this  union  ;  and  it  is  necefTary  that  the  mar- 
ri:ige  fhould  be  with  all  the  legal  forms,  though  both 
the  parties  are  illegitimate  :  {lee  iiCe  Marriage  :)  but  a 
roarnage  in  SccilanJ  is  a  legal  marriage,  for  trte  purpofes 
of  gaining  a  fcttlcment.  Soalfo,  is  a  marriage,  though 
procured  by  a  third  perfon  by  fraud  ;  and  a  cohabitation, 
as  man  and  wife,  for  30  years,  is  fuch  a  prcfumptive 
proof  of  marriage  as  will  entitle  the  children  of  the  par- 
tics  to  the  fcuicment  of  their  parents;  nor  is  the  vali- 
<lity  of  marriage,  as  to  the  purpofes  of  fettlement,  af- 
feded  by  the  entry, in  the  parilhrcgi!ler,notbeing  figned 
by  the  milliner,  or  fomc  ether  perlon  in  hisprefcncc,  as 
direded  by ^ttt.  26  Got.  2.  c.  33.  Indeed,  the  Law,  fa- 
vouring fcttlements  as  much  .is  pofliblr,  has,  in  many 
inflances,  precluded  the  fa^  of  marriage  from  bring 
controverted  :  thus,  after  an  order  of  rrmnval.  Hating 
the  parties  la  be  hutband  and  v,'iti,  the  fac)  of  niarri.ige 
can  only  be  controverted  upon  appeal  to  the  ScCEons. 
So  alfo,  if  a  man  and  woman  be  certificated  as  huf- 
band  and  wife,  the  legality  of  their  niarriage  caimot  be 
controverted  by  the  certifying  panlh  :  and  it  is  not  ne- 
ceffary  for  this  purpofe  to  prove  a  marriage  in  fad  ; 
evidence  of  cohabitation,  reputation,  and  other  circum- 
flantiJ  proof,  is  fuihcieni. 

But  although  the  hufDind's  fettlement  is,  if  known, 
communicated  to  the  wife,  and  retained  zftrr  the  huf- 
baud't  death,  till  Ihc  gain  a  new  one,  noiwitbflanding  (he 


never  lived  with  him  at  the  place  in  which  he  u  fettled  ; 
yet  her  own  fettlement,  in  certain  cafes,  is  not  extin- 
^uitYied,  but  only  fufpended,  during  the  coverture  ;  and 
if  her  hulband  have  no  fettlement,  berown  remains  even 
during  the  coverture ;  or  if  he  have  a  fcttlcment,  but  it 
cannot  be  difcovered,  her  fettlement  returns.  The  re- 
moval of  a  wife,  there  fore.  Imports,  that  it  is  to  her  huf- 
band's  fettlement ;  for  it  is  incumbent  on  the  parifh,  to* 
which  fhc  is  removed,  to  prove  a  dtfFereni  fettlement, 
even  though  fhe  be  cot  removed  as  a  wife. 

4.  To  prevent  improper  prrfaas  from  gaining  a  fct- 
tlcment by  Rtfidittctt  i:  was  enafted,  by  fiat.  13  14 
Car.  2.  r.  12.  ^  I,  **  That  it  fliall  be  lawful,  upon  com- 
plaint made  by  the  Churchw  ardens  and  Overfeers  of  the 
Poor  of  any  paril^i,  to  anyjufdce  of  the  Peace,  •witbin 
40  dayt  after  any  poor  perfon  fhill  come  to  fettle  in 
any  tenement,  under  the  yearly  value  of  10/.  for  any 
two  Juflicesof  the  Peace,  of  thedivifion  where  any  per- 
fon bkcly  to  be  chargeable  to  the  parifh  (hall  come  to 
inhabit,  by  their  warrant  to  remove  and  convey  fuch 
perfon  10  fuch  parilh,  where  he  or  (he  were  tall  legally 
fettled,  either  as  a  rativc,  houfeholder.  fojourner,  ap- 
prcniicc,  or  fervant,  for  the  fpace  of  days  at  the 
leaft,  unlefs  he  or  ilie  give  fufficicnt  fccurity  for  the  cif- 
charge  of  the  faid  parilh,  to  be  allowed  by  the  faid- 
Jofticcs" 

By  fiat.  I  "Jac.  2.  e.  17.  ^  3,  "  the  40  days*  conti- 
nuance, intended  \>y  fiat,  x^l^  14 Cur.  2,  e.  is,  to  make 
a  fetilemctit,  was  to  be  accounted  from  the  time  of  his 
or  her  delivery  of  notice,  in  writing,  of  the  houfeof  his  or 
her  abode,  and  the  number  of  his  or  her  family,  to  one 
of  the  Churchwardens  or  Overfeers  of  the  Poor  of  the 
parilh  to  which  they  (hall  fo  remove." 

By  fiat.  3  y  4  W.  y  A/,  f.  1 1,  "  the  40  days  were 
to  be  accounted  from  the  publication  of  the  notice,  in 
writing  ;  which  the  Churchwardens  or  Overfeers  were 
required  to  caafe  to  be  read  publicly,  immediately  after 
divine  fervice,  in  the  church  or  chapel  of  the  faid  parifh 
or  town,  on  the  next  Lord's  Day,  when  there  (hould  be 
divine  fervice  in  the  fame ;  which  notice  was  to  be  regif- 
tered  and  kept  in  the  book  of  the  Poor's  accounts  ;  and, 
if  they  neglected  to  read  or  regirtcr  fuch  notice,  they 
were  to  forfeit  40/.  No  foldier,  feaman,  ihipwright, 
ISc.  were  to  gain  any  fettlement  in  any  parith,  by  de- 
livery and  publication  of  fuch  notice,  unlefs  after  the 
difmiffion  of  fuch  perfon  from  the  fervice.  ^  4. 

By  the  fame  lUtutcit  is  provided,  that  if  any  perfon 
(hall  execute  an  annual  oiBcc,  or,  being  properly  rated, 
(hall  pay  the  public  lavc; ;  ur  lhall  be  lawfully  hired  aa 
a  fervant,  and  fcrve  for  a  year  ;  or  fhall  be  bound  an 
apprentice  in  any  parilh ;  they  lhall  rcfpe^lively  gain 
feitlemcnts  ihceby  :  though  ro  fuch  notice,  in  wilting, 
was  dclivrred  or  publiihcd,  a»  the  llatoics,  above  recited, 
require.  §^  6,  7,  8. 

It  is  apparent,  from  thefe  (laiotes.lhat  the  L?|iflaturc 
was  at'xious  to  prevent  a  fritlcmcnl  being  gained  by 
conftruilivc  notices;  it  was  therefore  fettled,  by  various 
determinations  of  tt.e  Court?,  that  nothing  coufd  be 
equivalent  to  notice,  except  tho'e  ach  for  whicS  the  fta- 
tutes  provide:  and  now,  by  fiat.  35  Gik.  3.  r.  lOl.  §3, 
it  is  expreiily  provided,  "  tuat  no  perfon  (hall,  in  future* 
be  enabled  to  gain  any  fettlement  in  any  parilh,  town- 
fhip,  or  place  into  which  They  lhall  come,  by  delivery 
and  publication  of  any  nuitcc  in  wiuing." 

The 
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The  4c  days'  rcfidence,  which  is  required  to  giin 
this  fpecies  of  I'ctilement,  need  not  be  in  the  tenement 
which  the  party  occupies  ;  and  therefore,  when  a  pcr- 
ibn  took  a  windmill  of  above  lo/.  a  year,  but  re- 
fided  in  a  diflant  cottage  under  lo/.  a  year,  within 
the  fame  panth,  he  thereby  gaired  a  fetilement ;  nor 
net-d  the  refidcnce  be  for  40  days  fucccffivcly  ;  but  if, 
during  his  occupation  of  iiie  tenement,  he  refided  at 
diftercnt  times  any  where  within  the  parilh  for  more 
than  days,  it  i&  futficient ;  ami  if  he  occupy  two 
tenements,  in  ditTrrrnt  parifhe«,  ar.d  rcfide  alternately 
in  each  parifh  above  days  in  the  whole,  his  fettle- 
tnent  (hall  be  in  that  parifh  in  which  he  lodged  the  lail 
night  of  the  611140  days;  but  the  occupation  mult  be 
legal ;  for  if  he  has  obtained  poflcl&on  of  the  tenement 
by  fraud,  8  refiJence  will  not  gain  a  fcttlement;  and  it 
is  a  general  rule,  fecmingly  without  a  fiugle  exception, 
that  no  perfon  can  be  removed  from  rcfiding  upon  his 
own  cftate,  whatever  likrlihccd  there  may  be  of  his,  or 
any  part  of  his  family,  becominp  chargeablcr.  Sccfojt  10. 
It  is  alfo  exprefsly  enaftcd,  by  /iar.  13  Cec.  3.  c.  S4, 
that  gatekeepers,  on  turnpike  roads,  fliall  not  be  removed 
from  their  rcfpccVivc  toll-houfcs :  and,  by  other  flatutes, 
that  o^icers,  mariners,  foldters,  marines,  (and  militia- 
men, being  married,)  (halt  not  be  removed  from  thofe 
parifhes,  in  which  ihey  fet  up  and  exercife  any  trade, 
until  they  become  actually  chargeable.  See  /•c/^  VK 

5.  By  the  contlruftion  of JiMt.  13^14  Car.  2.  c.  it. 
§  I,  noticed  in  the  preceding  divifion,  it  U  imphtJ,  that 
whoever  (hall  re/it  a  tenement  above  the  yearly  value 
of  10/.  in  the  parilh,  in  which  he  lhall  come  to  in- 
habit, for  the  fpacc  of  40  days,  0ia!l  thereby  gain  a 
fcttlement. 

But  by  Jiat.^l^  10  j.f.  30.  §  1 1,  it  is  moved,  (bat 
no  certi^cate  perfon  (fee  poji  V,)  (hall  be  aJjud;^ed  to 
gain  a  fcttlement  by  refidcnce,  unlefs  he  (hall  really  and 
Sana  fJ:  take  a  leale  of  a  tenement,  of  the  value  of  10/. 

In  the  con(lru£tion  of  this  part  of  the  Itatute,  9  ^  10 
^f.  3.  c.  jO,  it  has  been  held,  that  where  a  certilicatc- 
man  agreed  with  the  lefTee  of  a  mill,  that  he  would  oc- 
cupy the  mill ;  and,  in  purfuance  of  the  agreement,  oc- 
cupied it  for  two  years,  this  was  a  fuKicicnt  takings  \o 
avoid  the  certiticate,  though  there  was  no  undcr-lcatc  or 
aflignmeht ;  for  the  rent  being  rcfcrvcd  for  a  year,  it  is 
an  abfoluie  dcmifc  for  a  year:  and  if  not,  it  is  a  Icafe 
at  will,  which  is  fuiJlcient.  And  where  it  was  (lated, 
that  a  cfiti6cate-man  took  a  leafe  for  fcvcn  year*,  the 
Court  faiJ,  they  would  intend  that  It  waj  by  deed,  for 
otherwifc  it  would  be  no  Icafe  at  all. — And  it  is  not  ma- 
trrial,  though  the  grcatell  part  of  the  prcmifcs  lies  in  a 
ditiercnt  part(h,  if  the  tenant  re(ide  on  that  part  which  is 
in  the  certificated  parilh.— And  renting  a  tenement  of 
10/.  a  ye:'r,  iwth  a  residence  of  40  days,  will  avoid  a 
certificate,  ;i!though  the  certificate  be  granted,  the 
taking,  and  b"fure  the  expitaiicn  oJ' the  40  days. 

As  to  the  kitsii  of  Tcntmeni  ;  It  has  been  held,  that 
the  renting  of  a  water  mill,  a  coney  warrcD,  a  piece  of 
pafiurc  ground,  a  houfe  within  the  rules  of  the  Flcct- 
prilbn,  a  windmill,  a  dairy  of  cows  v^ith  privilege  of 
pallurc  for  them,  a  potatoc  ground,  a  f.rft  and  fecond 
floor  unfurnifhcd,  a  (hop  occupied  fcparately  from  the 
houfc  to  which  it  belongs,  a  furnished  room  hired  for  a 
particular  purpole  though  the  landlord  is  to  find  fire 
and  have  the  ufc  of  it  at  o:hcr  limei,  a  laad-fale  col- 


liery, a  catllegatc,  the  fifhery  of  a  pond  with  the  fpcar- 
fedge  flags  and  rLlhcs  in  and  about  the  fame,  the  hay 
grafs  and  aftcrmeath  of  meadow  Und,  a  rabbit  warren 
though  the  party  has  no  interetl  in  the  foil,  except 
that  of  entering  on  the  foil  to  kill  the  rabbits,  the  fogs 
and  after-grais  of  meadow  land,  the  hiring  of  twenty 
cows  at  3/.  \Qj.  per  annum  each  with  privilege  to  feed 
them  ill  particular  ticlds  for  a  certain  part  cf  the  year 
during  which  time  no  other  cattle  were  todepaHure  there ; 
arc  all  of  them  Ttntmntt  within  the  meaning  of  the  Aa- 
tutes  :  and  will,  if  above  the  valuf  of  10/.  a  year 
gain  the  party,  who  rtHdes  on  them  for  40  days,  a  fct- 
tlement in  the  pariili  in  which  each  refpe<itively  Uci. 
But  no  gatekeeper,  or  perfon  renting  the  tolls  of  torn- 
pikes,  and  refiding  in  any  toll-houfe,  belonging  to  the 
irullees,  (hall  thereby  gain  a  fetilcmcnt.  13  Gn.j, 
f.8+.  ^56. 

I'hc  tenement  muft  be  cntirt  \  but  it  is  not  nccciTiry 
to  this  purpofc  that  the  tenement  (Itould  be  taken  all  of 
the  Time  landlord,  or  that  it  (hould  lie  entirely  ia 
the  fame  parifh.  Therefore  a  houfe  rented  at  5/. 
a  year  of  one  landlord,  and  a  piece  of  land  of  6/.  a 
year  of  another  landlord  ;  or  a  houfe  of  6/.  a  year 
rented  of  one  man,  and  tbblcs  of  50/.  a  quarter  of 
another  j  arc  tercments  fiifncie::t!y  entire  to  give  a 
fcttlement.  So  alfo,  an  entire  tenement  of  houfe  and 
lands  of  the  value  of  a  year,  lying  in  difFcrent 
pariflies,  although  in  neither  parifh  the  value  amounts 
to  10/.  a  year,  will  gain  a  fcttlement:  and  fo,  thoagU 
thetrtking  be  at  ditfcreni  times,  and  the  tenement  it  after- 
wards undcrlvt  in  part,  or  in  the  whole,  to,  and  occu- 
pied  jointly  wiili,  another  perfon;  and,  in  thefe  cafei, 
the  fcttlement  will  be  in  that  parifh  in  whtcb  the  tenant 
lodges  the  lall  40  days. 

The  tenement  alfomuA  beef  the  Wwof  10/.  a  year; 
and  the  value  does  not  depend  upon  the  rent,  but  on  tht 
real  worth  it  may  be  of  at  any  one  time  during  the  oc- 
cupation of  the  tenant ;  for  though  no  rent  be  rtfcrvedi 
yet  if  it  be  worth  10/.  a  year,  it  will  gain  a  fet- 
tiement.  The  rent,  however,  is  good  prima  facie  evi- 
dence of  its  value,  and  (liall  be  ccncluuve,  if  no  other 
evidence  of  value  appear.  It  hath  accordingly  been 
adjudged,  that  a  houfe  of  the  value  only  of  6/.  ioj.  % 
year,  taken  at  the  rent  of  10/.  a  yeir,  under  a  cove- 
nant that  the  landlord  (hall  mak<:  rcA'  buildings,  is 
not  of  fufiicient  value,  if  thofe  new  buildings  are  never 
made.  So,  a  fole  tenancy  in  a  houli;  of  ?/.  a  year, 
and  a  joint-tenancy  in  Und  of  3/.  a  year,  hath 

been  adjudged  not  of  fuSicient  value.  So  alfo,  a  houfe 
of  if/,  a  year,  occupied  jointly  by  tv.o  pcrfoni,  or  a 
farm  of  14/.  a  year,  rented  fey  two  pcrfons,  jointly, 
although  the  rent  be  paid,  the  (lock  ftinted,  and  the 
profits  t«ken  fcparately  by  each,  is  notof  fufKdent  value 
to  gain  cither  of  them  a  fcttlement ;  but  a  farm  of 
a  year  rented,  occupied,  and  managed  jointly  by  two 
tenants,  is  a  tenement  of  fufiicicnt  value  to  each  of 
them.  A  tenement  of  10.'.  a  year,  taken  without 
fraud,  will  gain  a  fctilemei.t,  although  the  tenant  live 
only  in  one  part  of  it,  and  urdcrlirt  the  remainder  to 
dtJ^crcnt  tenants ;  and  therefore,  where  a  man  lock  a 
tencmer.t,  confiding  of  a  cottage  and  an  acre  of  land 
of  the  value  of  7/.  a  year,  and  let  the  whole  of  it  at 
the  fame  rent  to  another  perfon,  and  afterwards  took 
another  tenement  of  3/.  a  year,  thefe  t^o  Likingi 
3  O  2  were 
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w«rc  heU  fj^cient  to  ^ain  a  U'lUcminl ;  for  he  con* 
tinned  leuant  of  the  coiiage  and  the  land,  ihoagh 
Ihey  were  u-'dcrlei.  A  coi:\ge  of  CI.  17/-  a  ycir,  lield 
Tor  t'>e  ffniainiicr  cf  9^  vtMrs,  on  a  i.af:  dcifrmm- 
able  on  iSe  life  of  the  tcr.ai.l,  u  a  i{Micr.:rnt  of  I'lc 
vjliie  of  ia'.  a  year.  Sj  allor  where  a  perfon  was 
appoin'.eJ  to  be  Herd  10  fciCial  pcrfons,  uho  had 
a  rigiit  of  commOT)  ii^^an  a  U'gc  extenfive  common  or 
waile,  and  r?lid  d  in  a  houJc  fitoitcd  on  the  ccr;inian> 
and  was  alljivcJ,  as  a  reward  fur  hi^  fidiljty  aad  tcivi.c, 
the  excluuve  enjoyment  of  the  hoo'e  and  parcel  of 
meadow  adjoining  ihcrcia,  of  ihj  value  of  jo/.  a  year ; 
tVii  w«  held  10  bv*  a  fgfficicnc  rcnriog,  and  of  fuf- 
ficient  va!ue  to  gVi  i  a  ft:ttlc:nent :  but  it  the  reniiag  be 
fraudulent,  as  taking  a  firm  without  being  able  to  ftock 
il,  it  will  n  ji  gnin  a  fettleoiCQt,  alihough  ilt  value  U 
more  than  10/.  a  )car. 

As  to  the  tim/  of  renting ;  th?  tenement  reed  not 
be  taken  tor  a  whole  year,  and  therefore  a  uicing  and 
occupying  from  the  firll  of  y«w  to  thf  I.a/j  Pay  fuUo>v- 
ing,  has  b.*en  held  lufHcient  10  giio  a  fcitlcncnt. 

To  complete  thiJ  fpecies  of  Ictilcncrit,  there  muft  be 
a  ^tftdtnct  of  day*;  either  on  the  t.'nemcntt  or 
in  ih;  parifh  where  it  lici  ;  for  a  rcfidence  in  one  parifli. 
and  occupviug  a  tcnemrnt  in  another,  is  not  fufficicnt. 

6.  If  any  perfon  fhilt  come  into  any  town  or  parifh 
to  inhabit,  and  thall.  for  himfclf.  and  on  his  own  account, 
be  charged  uith,  and  pay,  hti  fliare  towards  the  puhlu 
Taxtst  or  levies*  of  the  fatd  town  or  parilh.  he  Oialt 
be  adjudged  and  d«cnied  to  have  a  legal  fettlcmcnt 
in  the  fame,  S:a/,  3  15*  4  If.  ^  A/,  t.  11.  ^6.  — fiut  no 
perfon  ihall  gain  fuch  fettlcmcnt  by  paying  taxes  for  any 
tenement  of  Icfi  than  \ol.  yearly  value.  Suu.  35  (Jeo,  3. 

€,  101.    §  4. 

As  to  the  iWof  tsxei;  the  Land  tax  and  the  Poor's- 
tat  arc  poblic  taxes  uithio  the  meaning  of  this  tla*.ute; 
but  a  tax,  aCTcflVd  for  the  repair  of  a  county  bridge  ;  or 
to.vards  the  repairs  of  the  highways;  or  for  the  fca. 
vcngcr,  Jia:.  9  Gto.  1  c  7.  ^  6  ;  or  the  duties  on  houfes 
aiid  winJowj,  ^df.  21  Gto.  2.  c,  10.  ^  13  ;  or  the  llop- 
page  raifcd  on  the  pcrfons  belonging  to  Shterne/s  yard, 
for  the  relief  of  the  poor  ;  are  neither  public  uxes.  or 
levies,  wi(h  n  the  meaning  of  the  Legillature;  and  there- 
forCj  the  paying  them  will  not  entitle  the  perfun  to  a  fet- 
llement  under  this  Aatute. 

The  pirty  rouft  be  both  affe(T;d  to  and  pay  ihe  lix  to 
gain  a  fculement ;  and  payment  of  an  a/T.-iTment.  which, 
as  to  other  purpofcs,  h  illegal  and  void,  will  gzin  a  fei- 
tlrmert :  foalfo,  if  it  be  made  upon  the  houIe>  and  not 
upon  the  perfon,  or  on  the  occupier  of  fuch  a  houfe,  or 
t'lC  farmer  of  fuch  lands ;  and  if  the  atTefTment  continue 
in  the  rate  book  in  the  name  of  a  former  tenant  de- 
ccafi'd,  piymcnt  hy  the  occupier  ii  fufHcient ;  for  it  i« 
not  nccefTary  that  the  tenant  ihould  be  rated  by  mvae  ;  if 
he  is  virtually  rated  and  paid,  it  is  ft^faeirnt.  If  the  tc- 
n-int  be  alTcded,  and  he  pay,  he  will  thereby  gain  a  fct- 
tiemcnt, x^hough  it  is  repaid  to  him  by  hi>  landlord,  or 
allowed  in  his  rent ;  but  if  the  Lindlord  be  aneOed,  pay- 
inent  by  the  tenant  is  not  fufli.ient,  altHuugh  the  tax  is 
demanded  of  him  by  the  olhccr  who  made  the  rate. 
So  alfo,  where  a  father  occupied  a  houfe,  and  was  rated 
(0  the  Poor,  but  gave  up  the  occupation  to  his  foa  with 
uhom  he  continued  to  live  merely  ai  an  inmate;  a  pay- 
mra;  by  the  fon,  under  ihi»  taiing,  will  not  gain  him  a 
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rrttlement ;  but  if  the  father  had  continued  in  the  oc« 
cjpatton,  and  the  fon  being  the  viiihlc  manager  of  hiff 
concerns,  bad  been  rated  in:le.id  of  his  father*  and  bad 
p^ii,  be  w^^nld  have  g-iincd  a  fettlcmcnt. 

'I  he  rate  books  aiL*  generjliy  divided  into  different  co- 
lumns, and  dillinguifhcd — Landlords ra:ed," — "Namca 
of  occOj-'icrs;*'— and  therefore,  if  diffrrcnt  pcrfons  be 
nrimcd  in  each,  pa)  incnt  by  the  one  will  not  gain  a  fettle- 
mcot  i  b<:caufc  in  the  otic  C4fe  he  is  not  rated,  and  in  the 
other  hii  not  pitJ  ;  a$  where  the  landlord  is  airdTcd,  and 
leaanc  pays;  bat  ingentral  nhrrc  there  is  no  name  men- 
tioned, or  if  butfi  the  names  of  landlord  and  tenant  are 
itif:rtcd,  but  it  d^ci  not  appear  which  of  them  is  rated  ; 
or  if  the  tenant'i  name  has  been  once  introduced  upon 
the  rate  book,  though  taken  off  in  confequeoce  of  his  po- 
vcrty,  and  at  his  own  re;juelt,  a;id  no  other  name  iuferted ; 
it  ftiall  be  confiJcrcd,  in  all  thefe  cafes,  as  an  afTcirmettt 
upon  the  tenant;  fur  the  land  tax  is  the  tenant's  tax,  as 
between  him  and  ihe  public,  and  (hall  be  fo  t^k-^n,  unlefs 
it  exprcfily  appear,  that  the  lindlord  is  rated  ;  but  whe- 
ther landlord  or  tenant  be  rated,  is  a  queilion  of  fafl  for 
the  Jufltccs  at  SelTlon  to  decide. 

A  l.indljrd  cannot  pay  the  tax  for  the  tenmt ;  and 
therefore  where  a  farm  was  rated  by  a  particuUr  name, 
and  neither  the  name  of  the  landlord  or  tenant  on  the 
rate,  and  the  lindbrd  paid  the  tax  and  received  ic  again 
from  the  tenant,  it  was  held,  tliat  this  did  not  give  tne 
tenant  a  fettlemert :  but  if  a  tenant  be  rated  and  ab. 
fcond,  and  his  landlord  defire  the  CoUedors  to  levy  it  by 
didref^,  l;ft  he  fliould  !ofe  the  money;  and  on  their 
going  to  the  premifes,  a  frierd  of  the  tenant's  pays  it  to 
him  ;  this  is  equal  to  payment  by  the  tenant  h-.mfelf,  and 
he  thereby  gains  a  fettlcmcnt.  '  So  atfo.  if  the  CoIIeflorj 
of  the  Land-tax  demand  payment  of  the  tenant,  and  on 
his  refoGng  to  pay,  they  Ihcw  him  a  paper-writing  and 
read  it,  and  tell  him  the  fu.-n  he  is  to  pay,  and  on  his  rc- 
fufil  levy  the  money  by  diilrefs,  and  he  afterw.trds  payi 
fuch  fum  as  an  afreirmeot  on  him,  it  lhall  be  intended 
that  he  was  in  fact  afTefTed,  unlefs  the  contrary  ciearly 
appear. 

7.  I  r  any  perfon,  who  fha!t  come  to  inhabit  in  any 
town  orparifh,  (hall  for  himfrlf,  and  on  his  own  account, 
execute  any  public  ewtual  Of.tt,  or  charge,  in  ths  faid 
town  or  panfti  during  one  'wh<de  ytaft  he  ftiall  have  a 
legal  fettlcmcnt  in  the  fame.  %\i  \  IV.  ^  A/. 
c.  II.  $  6. 

If  a  certificate  perfon  flnll  fcrve  an  annual  office  in 
fuch  pariih,  being  legally  placed  in  fuch  ofnce,  he  fhufl 
thereby  gain  a  fctilement.  Stat.  9  Ir'  10  H'.  3.  r.  11. 

The  kind  of  oflicc ;  th:  office  need  not  to  be  what  \% 
generally  ci'led  a  pariih  ofHce,  for  if  it  be  an  annual 
olHcc,and  ferved  the  parlfh,  it  isfufficirnt ;  and  there- 
fore, it  has  been  held,  that  fcrving  the  cfHce  of ':t/ir./i« 
ef  a  hreugoi  or  the  office  of  par'tjh  dtrk',  though  chofen 
by  the  parfon,  and  not  by  the  pariftiioncrs,  and  al- 
though he  has  no  licence  from  the  Ordinary,  for  the 
office  is  annual  ;  or  the  office  of  (o!U:1er  cf  th*  land, 
tat ;  or  the  office  of  collei*kor  of  the  duiiti  en  birds 
and  burialt ;  or  the  office  of  tisbiit^nutft  \  cr  the  office  of 
eonJiahU  ef  a  dry,  although  the  election  is  not  in  the 
parilbioners  ;  or  the  office  of  f*:tj  ceitjfa&l^,  if  f^orn  in 
at  the  lect,  though  fervcd  by  deputy  ;  or  the  office  of 
baJHf  or  ale-conner  ;  or  I'lc  oBice  of/.t/:;; ;  or  the  office 
of  ^Jj-  n/r^^r,  being  annual  offices,  u;i7g.rn  a  fcttlcment: 

—but 
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^Iiul  tiie  ofKce  deputy  ecnjiahlc,  or  iheofRcc  ofjihol 
majier  to  a  charity  fchool,  cUahliflicd  by  private  dona- 
tion ;  or  the  otftce  of  deputy  tith'ingman\  or  the  oflicc  of 
(urate  under  a  fcqucdration  ;  aro  mt  annual  offices,  and 
tlicrt  fore  the  ferving  them  will  mt  gain  a  feltlcment. 

The  party  a!fo  mud  be  regularly  and  legally  aZ/sZ/rW 
to  the  ofiicc;  or  the  ffrving  it  will  not  be  fufrtcient  ; 
and  therefore,  aliliough  an  inhabitant  of  a  pirifti  has  a 
tally  left  at  his  houfe,  fipnifying  that  he  is  chofcQ  borf- 
ieoUcr  or  fi.-fjin^/n.'tK,  yet  if  he  is  not  prefi-nted  and  ad- 
mitted in  the  O  urt  Icet,  he  is  not  legally  placed  in  the 
oJfice>  and  cannot  gain  a  fetilemcnt  by  ferving  it.  So 
nifo,  where  a  man  was  cliofcn  conJlabU,  and  even  fwor.i 
in,  yet  not  being  prefcntcd  at  the  leet,  it  was  held  th^t 
.  he  gained  no  f^tUemeiit  by  ferving  the  ofiice  ;  but  whrn 
a  perfon  was  appointed  a  tithingman  by  the  fteward  of 
the  Iceti  and  fcrved  the  olficc  for  a  who^c  year,  it  was 
held,  that  he  thereby  gained  a  fou!(:mept,  although  he 
was  not  fworn  in  until  half  the  year  was  expired. 

The  office  moft  be  completely  ftr-vtil  for  a  year ;  and 
therefore,  if  the  party  become  chargeable  before  the  year 
expires,  this  is  an  inicrruplion  to  the  f;rvice,  and  ivill 
prevent  hi«  gaining  a  fcttlemcnt,  although  no  other  per- 
ibn  is  appointed  in  his  ftcAd,  until  the  yrar  expires :  and 
fo  n:M<5lly  h»s  this  part  of  the  lUtute  been  conRrucd,  that 
when  a  ti;hingniin  ferved  two  half  years  at  diff-rent 
times,  it  was  held,  that  they  could  not  bv  joined  fo  as  to 
make  afcrvice  for  a  year,  although  there  was  a  cuUomin 
the  parilli  not  to  ferve  the  ctHce  longer  than  half  a  year 
at  a  lime;  for  the  very  cuRom  proved  that  in  this  parifh 
the  office  of  tUh'tngman  was  not  an  annual  office.  If, 
however,  two  parilh;  s  ufc  the  famechurch,  and  tlie  fex- 
ton  live  in  ilut  pariih,  in  which  neither  the  church  nor 
the  burial  part  of  the  churcK-yard  lies ;  yet,  by  ferving 
this  office,  he  lliall  gain  a  fetttement  in  that  parifh  where 
he  refides. 

8.  The  ciafs  of  SettUmtntst  hy  Hiring  and  Srrvtcet  is, 
perhaps,  above  all  others,  obfcuied  by  an  innumerable 
variety  of  cafes;  the  determinations  in  which,  unlcfs 
very  minutely  attended  to,  will  frequsrtly  appear  contra- 
dictory. The  following  fummary  is  intended  to  contain 
a  ftatemcnt,  of  the  general  ruk-s  on  this  ht-ad,  as  concife 
as  poffible ;  without  entering  inln  exceptions,  caufed, 
for  the  moft  part,  rather  by  the  particular  circumilances 
of  the  cafes,  than  by  any  uncertainty  in  the  Law. 

If  any  unmarried  perlon,  not  having  child  or  children, 
fhall  be  lawfully  hired  in:o  any  parifa  or  town,  for  one 
year,  fuch  fcrvice  fhall  be  adjudged  and  d  emed  a  good 
fettlemcnt  therein.   Siat.  ^  i3  M.  e.  \  \.  §  6. 

But  no  perfon,  fo  hired  as  aforefsid,  lliali  be  deemed  to 
have  a  good  fettlement  in  any  fuch  p-irlli  or  townfhlp, 
unlefs  fuch  perfon  fhitl  continue  and  abide  in  tiie  fame 
fervice  during  the  fpace  of  one  wbols  year.  Stat, 
8  £if  9  U\  3.  r.  30.  §  4- 

Under  Jfat.  9^  10  IV.  3.  c.  II,  Certificated  pcrfons 
cannot  gain  a  fcttlemcnt  by  hiring  and  fervice  :  And  by 
Jiai.  12  ^nn.  J},  i.  r.  1 8.  §  2,  ic  is  exprefsly  provided, 
tSat  no  hired  fervant  to  a  certificated  perfon  lhall  gain  a 
fcttlemcnt,  by  fuch  hiring  and  fcrvice. 

No  child,  nurff,  or  fervant,  received  into,  maintained, 
or  employed  within  the  Foundliitg  Ho/pital,  finll  g^in  any 
fcttlemcnt  in  the  panlh  where  fuch  hofpital  i?  fiiuatcd, 
by  virtue  of  being  fo  received,  employed,  or  mVintaiiied. 
Siat.  13  G«.  2.  4".  29  §  7. 


No  perfon,  who  (hall  be  admitted  into  the  Magda/m 
Ho/pital  as  a  penitent  proftitutc,  or  who  fhall  be  employed 
in  thefaid  hofpital  as  a  hired  fervant,  Oiall,  by  reafon  of 
fuch  admittance,  or  fervice,  gain  a  fctileinent  in  the  pa- 
rifli  in  which  the  faid  hofpital  is  or  (hall  be  fituaie. 
Slot.  9  Geo  3.  f.  3  I .  ^8. 

IVho Jhall gtiin  fuch /ittkrmnt : — The  claufe  in  the  Jiat. 
3  i5  4  {5  M.  r.  1 1,  which  prevents  married  perion-:, 
having  children,  from  gaining  feiticiTients  by  hiring  ar.d 
fervice,  was  made  merely  for  the  protcftion  of  parifhes ; 
and  therefore,  a  widower,  although  he  has  children,  if 
fuch  children  are  emancipated,  and  have  gair.ed  fetilc- 
ments  for  themfclves,  may  gain  a  fettlcment  by  hiring 
and  fervice  ;  for,  in  fuch  cafe,  there  is  no  danger  of  the 
parifh  being  burdened  with  ilie  chi'drcn,  by  fc;i!ement 
dv-rivatively  from  their  father;  and,  upon  this  principle, 
it  has  been  fettled,  that  a  daughter,  who  is  emancipatei^, 
may  gain  a  new  fetilement,  by  hiring  and  fervice  with 
her  father.  And,  indeed,  thii.  cl.iufe  hns  always  been 
confidercJ  as  favourably  as  poffible  to  fcttlcments ;  and 
therefore,  if  a  wife,  where  the  hufbmd  is  abroad,  is  hired 
as  a  fervant,  and,  before  the  ycsr  expires,  her  hcftatid 
dies,  a  cominued  fervice  for  a  year,  from  the  lime  of 
his  death,  will  gain  a  fettlement,  although,  at  the  iitn« 
of  the  hiring,  ilie  was  a  marrird  perfon.  So  al.'b,  if  a 
fervant  be  un-narried  at  the  time  when  he  is  bireJy  he 
gaits  a  ftrttiemcnt  by  a  year's  fe^^vice,  althoiigh  he  many 
before  the  f-rvicc  com^lences:  Soalfo,  ifa  married  m;'.ti 
hire  himfelfconilitior:al!y, and,  before  the  condition  per- 
formed, his  wife  dies  without  ifiue,  he  is  an  unmarried 
perfon  within  the  Ibtutc;  and  fhall  gain  a  fettlcment,  if 
the  hiring  takes  place,  and  he  fcrvcs  a  year  from  the 
time  the  condition  was  performed. 

To  complete  this  fpecics  of  fettlement,  there  muft  hs 
fuch  a  Contraii,  between  the  mnfier  and  fervant,  as  will 
amount  to  what  the  Law  confidersas  a  hiring  ;  fora  hiring 
cannot  be  intended,  where  no  contraft  appears:  and 
therefore,  where  a  gentleman,  ivilhing  to  have  his  foot- 
boy  inflrufled  in  the  art  of  (having,  fcnt  him  to  a  bar- 
ber to  learn  to  fhave,  where  he  flaid  three  years, 
and  afterwards  became  chargeable  to  the  paiifh ;  the 
Court  held,  that  there  was  not  fuch  a  contraft  in  this 
cafe  as  would  amount  to  a  hiring  and  fervice ;  for  there 
was  no  implied  agreement,  much  lefs  a  pofitive  contraft, 
between  the  boy  and  the  barber:  fo  alfo,  v».here  aCaprain 
brought  a  femsle  negro  flavc  from  Atncrica  to  Engtundt 
who  lived  with  hi.ii  here  in  the  c:ip3i;ity  of  a  fervant,  but 
there  was  no  h  rir.g;  it  was  held,  that  the  fervice,  under 
this  circu-nftancc,  would  not  entitle  her  to  a  feiilemcnt, 
becaufc  there  was  no  contrafl  appeared:  fo  alio,  where  a 
boy  worked  for  fcveral  years  with  hii  unc'c,  who  aKo^ved 
him  hoard,  lodging,  clothes,  and  pocket  mo^cy  ;  yet,  be- 
caufe  there  was  no  contrart  between  them  fur  a  hiring, 
ic  wa?  held,  that  the  boy  did  not  gain  any  fettlcmrnt 
under  this  fcrvice :  alfo,  wheic  the  w  iitcr  of  an  inn  be- 
in  cr  ill,  procured  another  waiter  of  his  acquaintance  to 
aflift  him,  who  continued,  with  the  knowledge  of  the 
maflcr  of  the  inn,  hoarding  and  Icdgiig  in  ihr  inn  for 
the  coorfe  of  nintlecn  months,  when  the  waiter  went 
away,  and  the  aflillant  continued  to  ferve  Air  moic  than 
twelve  monthi  afterwards,  as  he  had  done  before,  wi'.h- 
out  making  any  agreement  with  the  maflcr  ;  it  was  held, 
he  did  not  gain  any  fettlement  by  this  fcrvice;  becaufe 
there  was  no  contra^  for  fuch  fervice  with  the  maUvr. 

And 
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AlJ  whet)  a  cor.tra^  of  hiring  does  appear,  or  can, 
from  the  drcomlUnces.  be  inferred ;  yet  it  mull  alto  ap> 
pear  that  the  hiring  was  ft^  a  jear.  If,  however,  there 
DC  a  hiring  in  generai  ttrmi  without  any  dcfignation  of 
time,  it  is  aU-ays  undcrtlood  that  fuch  general  hiring  is 
for  a  year.  Therefore,  where  a  boy  went  into  a  fervice 
without  any  cxprefs  contrafl  being  made,  and  hi»  mailer 
told  him.  that  if  he  llaid  a  year,  and  behaved  himfelf 
welt,  he  would  give  him,  the  next  year,  a  livery  and  full 
wages  ;  the  Court  held,  that  although  there  were  no  cx- 
prefs hiring,  yet.  as  it  was  dearly  a  general  hiring,  it 
amoanted ,  by  conl1ru£lion  of  Law,  to  a  hiring  for  a  year ; 
for  a  general  hiring  (hall  always  be  conllrucd  into  a 
hiring  tor  a  ye^r:  of  which,  it  would  be  ncedlcfs  here  to 
multiply  examples. 

But  a  hiring  at  weekly  wagef,  for  fo  long  time  as  the 
mailer  (liould  want  a  fervant,  is  not  a  hiring  for  a  year ; 
for  the  comrad  is  at  the  will  of  the  mailer,  and  is  fofar 
^rom  being  for  a  year,  that  the  fervant  may  be  turned 
auay  at  ihc  end  of  the  week.  And  the  lame  principle 
fccm>  to  apply  to  all  cafes  where,  by  the  exprefs  coniradl, 
the  hiring  may  be  determined  either  by  the  mailer  or  the 
fervant  before  the  yearcipircd:  and  to  make  a  hirirg 
fuch  as  aiil  gain  a  fcttlemeni,  there  mull  be,  in  the  ori- 
ginal agreement,  fomething  by  which  it  appears  to  be  a 
hiring  lor  a  year ;  as  that  tli^  party  Oiould  have  fo  much 
a  week  the  year  round,  or  fo  much  a  week  both  fummcr 
and  winter. 

A  hiring  at  eight  Ihillings  a  month,  with  liberty  to  le: 
himlcll  out  in  harvell  time,  and  depart  at  a  month's 
wages, or  a  month's  warning,  is  not  a  hiring  for  a  year: 
and  the  dillindion  in  thii  fpecies  of  hiring  leems  in  be, 
that  where  the  liberiy  either  to  %vork  for  another  mailer, 
Or  not  to  work  for  the  mailer  hiring,  forms  /art  tht 
tOKiracl,  that  luch  hiring  is  not  a  hiring  lor  a  year,  and, 
of  courfe,  a  fervice  under  it  will  not  gam  a  fettlcmcnt ; 
for,  to  gain  a  fcttlement,  the  fervant  mull  continue  and 
abide  in  a  Hate  of  fervitude,  all  the  time,  during  a  whole 
year.  But  where  the  exception  docs  no:  form  any  part 
of  the  original  agreement  or  contract,  then  an  excmp- 
«on  from  fervice,  during  part  of  the  year,  pariicutarly  if 
it  arifc  from  ufage,  will  not  vitiate  tiie  hiring.  And 
even  where  the  hiring  is  accompanied  with  an  agree- 
ment to  be  abfeni ;  yet  if  it  be  for  ihe  purpofc  of  a  doty, 
which  the  Law  would  have  compelled  the  maflcr  to  pcr- 
XDit  the  fcrvat  to  perform,  it  will  not  vitiate  the  contrafl ; 
a5  where  a  man  w-a»  hired  to  fervc  a  year,  with  an  cx- 
prefs exception  to  be  abfent  for  a  month  on  the  duty  cf 
a  miiiti3-man.  In  ail  carcs.if  the  contract  be  legal  at  the 
time  of  the  hiiing,  anew  agreemcr.t,  during  the  fervice, 
will  no:  avoid  a  icttlcmcdt  tinder  it;  as  where  a  man 
faired  himfelf  to  a  turner  for  a  year  (or  board,  lodging, 
pocket  money,  and  clothe*,  but  in  the  middle  ot  the  year 
it  was  agreed,  that  inllead  of  theic,  be  fhould  work  by 
the  piece>  and  hive  what  he  could  •  aro. 

jis  tc  tufitmary  and  rttrpffetliuc  Hiringi  :— A  hiring 
from  M.iy-a'aj  to  LaJy-dr.^^  and  fr-  m  LaJy-t^ay  to  A/«7- 
day't  or  from  the  of  Otteh<r  o  me  Mtchtiiinti:t  fol- 
lowing ;  or  Irom  Micbar!mas  to  Mithaelmasy  witn  liberty 
of  ablcnce  during  lliecp-lhe^ring  or  harvcH' mcnth,  w.tl 
DOt  gain  a  fctUcmcnt ;  although  in  all  thefc  cafei  it  is  the 
cuftom  of  the  cour.try  to  confid-r  fuch  hiiin:^  »s  a  hiring 
for  a  year  ;  but  a  hiring  Irom  Whitj'uRitdi  to  Wiitfuuttdtt^ 
if  it  be  Uie  cuUom  of  ihc  ccuntr)  to  cooiider  fuch  hiring 
iO 


%\  X  hiring  for  a  year,  will  gain  a  fettlcment,  aUhougH.J 
it  fall  fhort  of  36;  days:  So  alio,  a  hiring  at  a  flatutvj 
fair,  held  the  day  after  MubatlmQi-ifny,  from  that  timtl 
till  the  Muh.ttlmai  following  ;  ur  from  the  fccond  day  of] 
one  year  until  the  6rll  day  of  the  next  year,  arc  hiring* 
for  one  year;  for  the  days  fhall  be  taken  inclufivcly : 
But  w  here  fuch  a  number  of  days  intervene,  as  to  preveM 
the  principle  of  there  being  no  fradion  of  a  day,  by 
analogy  to  the  role  of  Law  in  other  cafes,  from  apply*^ 
ing  ;  or  where  fuch  terms  as  will  warrant  a  conllruflioa 
of  intent  between  the  parties,  are  wanting  ;  in  fuch  cafe 
no  cuHom  of  the  country  Ifaall  avail  to  control  the  Law, 
and  give  a  rctrofpcil ;  therefore,  where  there  wai  a 
hiring  at  a  llatute  fair  held  inrce  days  after  MurtUi-.at  to 
fervc  till  the  Mi.rit/:maj  following  ;  the  Court  held  it 
was  not  a  hiring  for  a  year,  although  it  was  fo  confi. 
dercd  by  the  cullom  of  the  country  :  So  alfo,  a  hiring 
three  days  after  Muboilmas  till  the  Muhathias  follow, 
ing,  is  not  a  hiring  for  a  year,  although,  by  its  happen* 
ing  to  be  leap  year,  the  number  of  days  amounted  to  ^ty. 
It  feems,  therefore,  to  be  moft  clearly  fettled,  that  are* 
iro/fcltvt  hirtKg  will  in  no  cafe  be  confidcrc-d  ai  a  hiring 
for  a  year;  as  where  Michatimai  was  00  ThurjV.ay,  and 
upon  the  Saturday  following  a  man  was  hired  from  the 
faid  Ihchaelmai  tfcy  to  MuLaelmttt  following:  But  a 
ttudiiieital  hinng  may  be  a  good  hiring  for  a  year;  at 
where  a  wom.in  agreed  to  live  with  a  man  as  a  fer- 
vant for  three  months,  at  the  rate  of  3  /.  a  year  ;  aini 
if  he  and  fhc  liked  one  another,  that  then  ihc  woulj 
continue  bis  fervant  for  the  remainder  of  the  year,  and 
continued  without  any  other  agreement  to  ferve  the 
whole  year;  the  o.inion  of  the  Court  uno  err  was,  that 
the  Woman,  by  this  hiring  and  iVrvicc,  hjid  gained  a  (ec- 
demcni:  So,  where  a  pcrfon.in  the  common  cale,  is  hired 
upon  a  month's  liking,  and  to  go  away  on  a  month'j 
wages,  or  a  month's  warning,  to  be  at  any  time  paid  or 
given  on  ei'.hrr  fide,  and  the  fervant  continues  to  ferve 
a  year  under  this  hiring,  it  is  held,  that  he  or  ihe  thereby 
gains  a  fectlement. 

The  Courts  of  Jufltce  lean  fo  much  in  favour  of  fe:- 
tlemenis,  that  if,  from  the  clrcumft-trxes,  i  i:inrail  fir 
aytar  appears,  ii  i:  confidcrcd  as  good,  although  it  was 
not  made  bv  one,  but  by  ftvtral  biringi  :  therefore, 
where  a  pcrfon  was  hired  from  three  weeks  after  Mi^ 
{baelmai  to  the  Nuhailmai  following,  and  on  the  expi- 
ration of  this  hiring,  was  hired  again  for  a  year,  and 
there  was  a  fervice  for  a  year  under  both  biringi;  it  wa# 
held,  that  the  party  gained  a  fettlement,  although  the 
fer*icr,  under  the  fectmd  hiring,  was  or.!/  for  40  days  ; 
So  atfo,  where  a  fervant  waa  h>ed  from  CbnJImas  to 
Micbaelnuis,  and  ferved  accordingly,  and  at  the  faid 
MubailjKiii  was  hired  again  by  the  faine  mafler  for  a 
vcar,  hut  fcrvcd  only  till  Jl/n^aaiwrr  following  ;  it  was 
held,  that  thife  fcvrral  hiring!  might  be  joined  fo  as  to 
form  a  hiring  for  a  year.  The  general  principle  in 
thefc  caulcs  is,  t-iat  though  the  jirt'iui  muA  be  imme- 
diaic!>  continued,  yet  the  hiring^  under  w^ich  fuch  fer- 
vice is  perfcrmrd,  need  not  be  by  one  and  the  fame 
contra^;  ror  it  there  be  a  continuation  of  the  f.ime  fer- 
vice of  40  days,  after  a  hiiing  lor  a  year,  (uch  hiring 
will  corned  itfflf  with  any  lormer  hiring,  by  which  the 
fervice  was  continued,  fo  as  to  m.ike  a  fervice  for  a 
year.  'I  he  queftif-n,  therefore,  in  this  fpecies  of  fel* 
tlciilcat,  ai«ia)a  is,  whether  ibe  f«jrmcr  fervice  was 
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difcoi^unued  ?  therefore,  where  a  pcrfon  was  hired  from 
jljh  l^'V./flf^/d'a/unti!C<{'r(//nsrtf, and, after  ferving  that  time, 
left  his  m.iAer,  and  went  home  to  his  father,  where  he 
ftaid  about  a  week  ;  this  was  held  a  difcontinuancc.  ard 
that  it  could  not  be  conneded  with  a  fubicqucnt  hiring  for 
a  year,  and  fcrvice  under  it  for  eleven  months,  fo  as  to 
gain  a  fcillemcnt:  But  the  mere  abfcncc  of  a  day  be- 
tween two  hirings,  or  incrcafe  of  wages  on  the  iccond 
hiring,  or  the  fi  rmer  hiring 's  being  from  week  to  week, 
or  abfence  on  account  of  ill  health,  or  an  omiGion  dur- 
ing Ccrvice  to  make  a  new  agreement  at  the  expiration  of 
the  rirll  hiring,  will  not  make  a  di/conihiuame.  But  the 
fervant  muft,  at  the  time  of  thefecond  hiring,  be  in  a  ca- 
pacity to  gain  a  fettlement  by  hiring  and  fervice;  and 
ibercfore,  if  a  fervant  be  unmarried  at  the  firll  hiring, 
and  married  at  the  fccond  hiring,  they  cannot  be  fucon- 
nefled  as  to  gain  a  fetdcmcnt  under  him  by  any  length 
of  fervice. 

Of  fci'otce  in  dtfftrent  places  \  at  tiiffertnt  times  i  and  to 
i.JfirenttnaJIcri  :  —  It  is  not  neceffary  that  the  whole  year's 
lervicc,  under  any  hiring  for  a  year,  fiiould  be  per- 
formed in  the  pari/h  where  the  hiring  is  made  ;  and 
therefore  if,  undt:r  a  hiring  for  a  year,  the  fervant  fcrves 
Half  a  year  in  one  pariili,  and  then  removes  with  his 
mailer,  and  fcrves  the  other  half  of  the  year  in  another 
pariHi,  lie  gains  a  feulcment,  where  he  fervcs  the  lall 
40  days ;  even  although  the  maftcr  went  into  the  other 
parifh  merely  on  a  vifit,  or  for  his  health,  as  to  a  water- 
ing-place. It  is  not  ncceflarychat  the  fervice  (hould  be 
performed  in  the  place  where  the  frrvant  lives,  or  where 
the  mailer  dwells  :  therefore,  w  here  a  houfc  flood  in  two 
parrlhesj  the  part  of  the  houfc  in  which  the  mailer  lived, 
and  in  which  the  fcrvanc  corllantly  worked,  flood  in  one 
parifh  ;  but  that  pan  m  which  the  fervant  lodged  Hood 
in  another,  and  the  fetileir.ent  was  h«  IJ  to  be  in  that 
pariQi  where  the  fervant  lodged :  So  alfo.  where  a  gmom 
was  hired  for  a  year  to  a  Nobleman  who  rcfidcd  at  Wty- 
hiidget  to  look  after  his  running  horlcs.  which  Hood  in 
the  pariQi  of  Barrmvhrook  ;  it  was  held,  that  a  rcfidence 
in  this  lad  parifli  for  40  days  gained  a  fcttlcmcnt,  al- 
though the  mailer  had  neither  houle,  nor  land,  nor  fet- 
tlement in  the  parilh. 

The  40  days'  refidence  need  not  be  40  fucccfTive 
days;  for  if  a  fervant  fcrves  more  than  days  in  the 
whole,  he  gains  a  fettlement ;  and  where  the  lad  40 
days  are  in  a  place  where  no  firttlemcDt  can  be  gained, 
the  fettlement  (hall  be  in  the  place  where  the  Kill  pre- 
ceding todays  were  fcrvcd  In  the  cafe  of  alternate 
refidence,  the  fculement  Ih  ill  be  in  that  parifh  where  (he 
fervant  flce-ps  the  laft  night  of  the  lall  40  days^  There 
mull,  however,  bt:  ^  rcfidence  of  40  days  in  fomc  one 
parilh ;  and  therijlurt ,  where  a  perlon  who  was  hired  to 
a  waterman,  fervid  a  year  by  navigating  a  bo<tt  to  and 
from  London,  and  it  did  not  appear,  that  he  had.  during 
the  yesr,  I'iept  for  40 days  in  any  one  parilh  at  differ- 
cit  time.*,  either  in  going  10  or  returning  Irom  Londtin^ 
ike  having  in  general  ItvcJ  and  Hcpt  in  the  boat ;  11  was 
held,  that  he  diJ  not  gain  a  fettlement  in  eiuier  place. 

The  Service  m.iy  not  only  be  performed  in  difl'ercnt 
places,  but  i^nili  diilcrcnt  mailers,  provided  there  be  do 
liin'olution  of  the  original  hiring  ;  and  the  fervant  be 
unmarried  at  the  time  fach  unginal  hiring  took  place  } 
for  marriage,  during  the  f^rvic?,  ai  has  alrffady  been  (aid, 
will  not  vacate  (he  fettlement,  or  cutilie  the  uiallcr  to 


turn  the  fervant  away.— Service  with  the  executor  tj  the 
mailer  for  the  remainder  of  a  year,  though  in  a  difft  rent 
parifh  from  that  in  which  the  hiring  for  a  year  was  made, 
u  guod  :  for  the  death  of  the  madcrdoes  not  difTolve  the 
contrafl :  and  the  fervant,  by  fuch  fervice,  gains  a  fet- 
tlement in  the  fecond  parifh* 

Of  ab/enee  from  ftr vice \—'X\it year* %  fervice  mufl  be 
pcrtormcd;  and  therefore,  if  the  li;rvani  voluntarily  and 
without  fufticient  caufc  go  away,  or  abfent  himfclf  from 
the  fervice,  at  any  period  previous  to  the  expiration  of 
the  year,  this  abfence  operates  as  a  diflblution  of  (he 
contra^;  and  this,  though  done  by  collufion  between  the 
mailer  and  fervant,  for  the  purpofe  of  avoiding  a  fettle- 
ment; if  a  difcharge  is  procured  under  the  order  of  a 
Jullice,and  no  aAujI  fraud  be  politiviiy  found: — So  alfo, 
an  abfence  in  the  fervant,  ariGng  from  his  criminal  con- 
duct, or  even  though  involuntary  on  his  part,  will,  under 
certain  circumfljnces,  prevent  a  fettlement:  thus, where 
a  maid  fervant  ferved  till  within  three  weeks  of  the  end  of 
the  year,  when  her  malU-r  difcovering  her  to  be  with 
child,  turned  her  aw.u",  and  paid  her  her  year*5  wage*, 
and  half  a  crown  over  \  tt  was  held  an  infufHcient  fervice, 
and  no  fettlement  gained  under  i:;  fur  this  was  a  good 
caufe  to  difcharge  her :  So,  where  a  man  fcrvimt  is  turned 
away  by  his  mailer  before  the  expiration  of  (he  year,  on 
the  fail  of  his  b.-ing  the  reputed  father  of  a  badard  child, 
he  thereby  lofes  fi^  fettlement;  for  the  being  taken  into 
cullody,  and  detained  lor  thii  clTcncc,  renders  him  in- 
capable to  perform  his  fervice,  and  gives  the  madcr  a 
right  to  difcharge  him. 

The  contrary  if  once  difToIvcd  by  any  fpecies  of  ab- 
fence on  the  part  of  the  fervan',  cannot  be  fet  up  a^ain 
or  renewed  between  the  parlies  by  the  return  of  (he 
fervant,  and  fubfequcnt  agrcrmcnl  ;  but  an  abfence  cre- 
ated by  the  default,  or  fraudulent  coitrivance,  of  the  maf- 
tcr, fhall  not  impede  a  fettlement  ;  as  if  hcturn  a  fervant 
away  or  remove  him,  on  his  f.iUing  fick  ;  or  he  goes 
away  on  being  difablcd  by  accidcns  thout^h  he  be 
(hereby  prevented  from  rc(urnlng  to  his  fervice  during 
the  remainder  of  the  year  :  So  alfo,  an  abfence  procured 
by  the  fraud  of  others  will  not  prevent  tne  party  from  a 
fettlement;  as  where  the  parifh  officers  give  a  fervant 
money  to  leave  the  parifh,  in  order  10  prevent  his  be- 
coming chargeable  when  the  year  expires ;  or  if  the 
fervant,  before  the  year  expires,  drc^re  to  his  mader 
that  he  does  not  wifh  to  be  fettled  in  chat  partfh,  and  goes, 
away  with  his  mailer's  confent,  merely  to  avoid  the' 
gaining  of  a  fettlement :  An  exprcls.or  even  ao  implied 
confent  of  tfic  mailer  to  the  ablcncc  of  the  fervant,  will 
prevent  fuch  abfence  from  difTolving  the  contrafl  ;  and 
the  taking  the  fervant  again  into  his  fervice,  during  the 
year,  is  evidence  of  bis  implied  confent  to  foch  abfcncc. 
I'hu*,  where  a  man,  hired  Irom  Martinmas  to  MartiHinaty 
for  a  yc.ir,  about  the  middle  of  tiic  yearablcnied  himfclf 
from  his  madcr's  fervice,  without  Ins  confrni,  lor  above 
three  weeks  together,  but,  on  the  demand  of  his  mailer, 
returned,  and  ferved  out  the  remair.Jcr  of  the  year ;  it 
was  held,  that  thr  abfiiice  of  the  fervant  was  purged  by 
(he  mailer's  receiving  him  again:  So  alfo,  where  the 
fervant  fcrvcd  till  wiiliin  three  weeks  of  (he  enJ  of  the 
year,  when  he  aCted  his  niafler  leave  to  go  to  the  her- 
ring lifh  ry,  and  his  mj.ilcr  ccnfcnttd  he  fhould  go,  if  he 
wuul J  get  a' m  in  to  do  the  work  in  the  mean  time,  to  hii 
'madcr's  Uking,  uhich  be  did,  and  then  received  part  of 
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hii  wages,  and  went  away,  and  returned  after  the  year 
expirtd,  and  received  ilftr  rcfidue  ;  this  was  held  an  ab- 
feiicc  with  the  malkr's  confcnc,  and  therefore  a  got^d 
fcrvicc  1  bo  alfo,an  a  hirir.g  froni  Michae.'mai  10  MiibaeU 
K.Tj,  if  the  fcrvanttrll  his  mailer,  at  the  lime  of  hiring, 
that  he  cannr:t  come  ii)I  the  djy  after  Huhathaas,  and 
the  mailer  (ays  he  will  (liili  till  that  liine;  this  is  a  per- 
miffion  of  ablcrcc-  till  the  time,  and  wi!l  gain  a  fettle- 
ment,  although  i!ic  fervant  quit  his  fervlcc  the  day  be- 
fore the  enfuing  Micbiulmas-tiayt  if  he  fo  quit  by  the 
leave  of  W\-i  multcr  :  and  when:  the  difptnfation  of  fer- 
vicf,  at  ih  -  end  iT  the  year.ii  bo,'.dfJt,  the  ablencc  docs 
not  diiTclve  the  contradi,  though  a  new  icrvice  is  entered 
on  before  ths  firrt  yeir  aflurdly  expires  ;  and  indeed,  n,b 
fence  with  confcnt  is  always  good,  unlef>  uhcre,  as  has 
been  befoie  obfcrved,  it  ij  an  excepiUn  in  the  oiiginiil 
contrail  of  hiring. 

9.  If  any  perfon  fliall  be  bound  an  apprentice  by  in- 
denture, and  inhabit  in  any  totvn  orpjiiih,  fuch  binding 
and  inltabiiattgn  Hiall  b<:  adjudged  a  good  fciilement. 
fiw/.  3  y  +  /if.     M.  f.  II.  ^  8. 

Certificate  perfons,  under  jiaf.  9  10  it^,  3.  c.  1 1 , 
cannot  gain  a  lef.leincni  by  apprenticelhip.  And  hy /at. 
\z  Ann.  i.  lit.  §  2,  Apprentices  to  any  perfon,  re fiding 
in  any  parilh  under  a  certificate,  r.nd  ivko  jhaU  mt  haw 
gtiiitid  a  hgal jittlmattt  fliall  not  gain  any  lectlement  ut 
fud  pm  ijhf  by  realon  of  fuch  apprcniicefbip  or  binding  : 
BdC  an  apprentice  to  a  ccrtiJicatc-m:in  may  gain  a  fetUc- 
ment  by  ferving  him  in  another  paripf^  or  even  in  the 
certified  pariih,  if  his  nialt-.T  purchale  an  eltate  there; 
or  if  he  ferves  40  days  Itprt  ihe  mailer  is  ceriificated  , 
or  tf  the  matter  is  certihcated  to  another  p^nllt,  and  the 
apprentice  fifves  ihc  hit  40  days  in  the  parilh  firft 
certified. 

No  perfon,  bnund  apprentice  by  any  deed,  writing,  or 
ccntrad  ou  indented,  beiiig  Hrd  legally  lUmped,  ftiaJt  be 
liable  to  be  removed  from  any  parilh,  r^f,  where  he  lhall 
have  been  fo  bound  an  ap;  rentice,  and  has  reiided  40 
days,  on  account  of  fucii  deed,  wiiting,  or  contrail  not 
being  indti-Atd  only.  Sim.  31  Qeo  2.  c.  11. 

An  apprcnt  ce,  by  being  bound  and  inhabiting  in  the 
patifti  wheie  his  mailer  lives,  or  where  his  ferviiude  is 
performed  under  the  indenture,  thereby  gains  a  lettle- 
ment,  although  ic  be  to  a  mailer  who  has  no  right  to 
take  an  apprentice;  and  although  the  apprentice,  at  the 
time  i-.-  '  litinfelf,  is  an  infant;  and  though  ihe 
bind:  ;  term  than  fewn ytan.  if  not  avoided, 

on  :i  .  :be parlies  theuifelvcs  during  the  time  : 

So  alK^,  iij,.!  '.tiC  apprentice- k'c  11  not  inferted  in  the 
if.deniurts,  purluaiit  to  jlat.  8  Anu.  c.  9.  §  39  :  or  though 
the  indenture,  or  its  counterpart,  is  not  executed  by  the 
matler,  or  the  apprentice  :  cr  ulthough  the  mailer  be  an 
infant.  But  there  muil  be  a  binding  as  an  apprentice, 
cither  by  indenture  or  by  deed  properly  fUmpcd;  and  if 
the  indentures  are  abfolutely  vi  id,  he  cannot  gain  a  fct- 
tlcmcDt/ij  a  feroantt  by  his  fcrvitude  under  them:  So 
alfo,  where  a  coniradt  or  agreement  was  made  to  fcrve 
lor  fo  many  years,  it  was  held  not  to  amount  to  a  fuffi- 
cieni  binding  as  an  apprentice  ;  for  a  hiring  as  a  fcrvant, 
and  an  agreement  to  bind  as  an  apprentice,  are  difiinfl 
and  independent  contradls,  and  never  can  be  converted 
one  into  another.  Thus,  whcr^  a  written  agreement  was 
made  betweeit  the  parents  of  a  boy  and  fais  intended 


mafler,  to  bind  him  apprentice  for  fcvcn  years ;  but  no 
indenture  of  appreniicelhip  was  executed,  purfuant  to  the 
agreement ;  the  Court  held,  that  although  an  appreniice- 
rtiip  was  intended  between  the  parties,  yet  he  could  not 
gain  a  fcttlement  as  a  hired  fcrvant,  by  ftrving  under 
ti.is  agreement  an  appreniice,  nor  could  he  gain  a 
fettlcincnt  as  an  apprentice,  becaufe  no  indenture  of  ap- 
prcnticeihip  was  executed. 

'i  here  rautl  a!fo  be  a  rcftdtjue  ef  40  daji  under  the 
indenture,  to  give  a  lettl.-meut  to  an  appreruice  ;  bi;t  the 
40  days  may  be  ac  different  times;  and  though,  in 
the  interval  of  thefe  times,  the  apprentice  gain  a  new 
fcttlement,  yet  they  will  conned  fo  as  to  form  a  40 
d.iys'  rcftdence  under  the  irdcnture,  and  ^ivc  him  a  fet- 
tlcmcnt  in  the  parifli  where  he  lodges  the  liU  night,  al- 
though the  mailer  himfelf  has  no  fettlement  in  the  parifh. 
This  fpccics  of  fettlement  aniei  from  the  binding  arj 
bthahttiag^  and  not,  as  in  the  cafe  of  a  fervani,  from 
hiriu-*  and  fcrvicc;  and,  iherefbre,  the  apprciuice  gainj 
his  fctilemeni  in  that  place  w-herc  he  inhabit*,  and  not 
where  hii  fcrvicc  is  performed  :  therefore,  an  apprentice 
who  ferves  his  maftcr  in  oi:e  parifh,  and  boards  and 
Icdgct  with  iiis  father  in  anoihcr,  although  ftivh  board  ar.d 
lodging  is  paid  for  by  the  mailer  purfuant  to  a  covenant 
in  the  indenture,  does  nor  gain  a  feiili  mciit  in  ihe  m.3f- 
ter*s  parilh  :  So  aITo,  where  a  boy  was  bourid  apprci.lice 
to  a  mariner,  snd  ferved  his  mniicr  \\\  the  day-iimc  for 
a  tjuaitcr  of  a  year  at  his  hnuft  yn  (hi>re,  bm  lay  every 
night  on  boaid  his  malter's  ftiip  at  her  moorings  in  the 
Thamrs;  it  wa*  held,  that  he  gained  no  Indgin..  in  the 
mailer's  parithon  Ihore;  althou^jh,  if  it  had  jppcared,  thjt 
he  flrpt  on  board  in  his  mailer's  fervice,  hf!  might  tlicre- 
by  have  gained  a  fettlement  in  the  paiifh  witnin  which 
the  fliip  lay  ;  for  ah.hough  the  fcrvicc  relates  to  one  place 
and  the  inhabitancy  in  another,  yet  that  is  fipfficicnt: 
ai'd  therefore,  an  apprentice  to  a  Captain  of  a  fhip,  who 
ferved  and  lodged  the  lart  40  days  on  board  the  fliip, 
uhilc  lying  in  her  harbour,  gained  a  fcttlement  in  the 
parifh  wi:hio  which  the  harbour  lay ;  the  (aid  harbour 
being  confidered  by  the  Captain  and  Sailors  as  the  proper 
home  ot  the  ftiip.  So  alio,  whrre  an  apprentice  married 
during  his  appreniicelhip,  and  ferved  i.is  mzlh-r  by  day 
in  one  pariH),  and  llept  with  his  wife  and  family  in  a 
different  parilh,  he  gained  a  feitlcmcnt  in  the  parilh 
where  he  llept;  for  that  u  as  the  pariih  of  his  Jiahitation: 
So,  where  a  boy  was  bound  app:cnrice  for  three  ycarj, 
and  arier  a  fervice  of  more  than  40  days  with  his  maf- 
tcr, his  mailer  di-d,  anU  he.  with  the  confent  of  his 
millrefs,  :.fid  before  admii.iifraiirn  taken  Out,  went  from 
his  miller's  houfe  to  his  tachcr's,  there  being  no  work 
for  him  to  do,  and  continued  with  his  failier  til!  his  time 
expired  ;  yet  ii  was  hclJ,  that  he  gained  a  fetilemert  in 
the  mailer's  pariih:  ^o,  where  an  apprentice,  after  a 
refldence  with  his  mailer  of  forty  da\s,  fell  ficV,  and 
on  account  thereof,  went  heme  ii  to  a  different  paiifr 
with  his  n^aflcr'a  cotifcnt,  and  remained  ill  until  his  tim 
expired,  he  gained  a  fettlcmeri  in  the  mailer's  parilh. 

An  apprentice,  while  the  indentures  lubrtll,  is  nut  Jut 
Jiirh,  and  therefore  cannot  ferve  another  perfon  without 
his  mafter'i  content:  but  if  the  original  ma!?er  confent, 
fuch  fervice  is  a  fervice  under  the  intienture,  and  he  gaii  s 
a  fcttlement  in  the  parilh  where  he  lives  with  fucKfecond 
mjfter ;  although  the  hiring  oui  by  the  fiitl  to  the  fccond 
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nafter  ii  by  pttol,  or  the  agreement  be  made  by  the 
widow  of  ihe  firll  mailer  before  adminiltraiion  taken  cut. 
As  to  what  fhall  be  confidcred  as  i  ccnfcni  on  the  part 
of  the  firft  mailer,  it  mull  always  depend  on  the  parci- 
Cdlar  ctrcumlt.-inccs  of  each  ca(e.  i'or  further  matter 
relating  to  pariih  apprentices,  fee  further  thia  DiCl.  tiiic 
Af^r€nti£<t  J ,  1, 

lo.  Bv  the  Common  Law,  founded  on  ^f.i^«a  d^-dr/a, 
ro  perfon  can  be  removed  from  h's  own  l-indcd  etlate, 
however  inconfidersble  it!  value  miy  be  ;  and  tins  Law 
f.ill  continues,  provided  fach  eJlatrcomc  (ohini  by  ope- 
ration of  Law:  but  by  jiat.  9  G-.e.  1.  c.  7.  \  5,  il  is 
enatlleJ,  thai  r.o  peifon  ih^ll  acquire  any  fettlemep:,  in 
an;  paiifh  or  place,  for  or  by  virtue  of  any  purchaft-  of 
any  eftjtc  or  intercft  in  fuch  pariih  or  place,  where  ihc 
eonfideracion  for  fuch  purchai'c  doth  not  amount  to  the 
fum  of  30/.  tcKii  Jiiie  paid,  for  any  longer  or  lurlher 
time  than  fuch  perfon  lhall  inhabit  fuch  cltate." 

Aneftate  by  operation  of  Law  is,  that  ertatc  which  the 
party  gains  without  any  z(X  of  \\\%  own.  'I  hus,  a  hulb.ind 
may  gain  a  fettlemeni  by  refiding  on  an  ellate  vefled  in 
truilees  for  the  feparate  ufc  of  his  wife,  or  on  an  citate  10 
be  purchafed  by  her,  previous  to  the  marriage,  ihough 
of  the  value  of  left  than  30/.  bo,  the  hulb.md  of  an 
adminiftratri>.,  who  is  entitled  as  a  trullce  to  a  Icafc  for 
years,  has  the  trurt  eflitr  by  opcraiion  of  Law  ;  and,  by 
a  refidence  thereon  for  40  days,  will  gain  a  fcttlement : 
but  itfcems,  that  the  40  days'  rcfidcncc  ought  (o  be  fub- 
fequent  to  his  obtaining  letters  of  adminilUatton ;  for  it 
hath  been  adjudged,  that  afon,  or  nrxtof  kin,  who,  after 
bis  father's  death,  lives  on  an  cllatc  for  years  during  the 
remainder  of  the  term,  but  does  not  take  out  adminillra- 
lioa  until  the  term  is  expired,  does  not  gain  a  feillcment, 
by  his  refidence  on  fuch  cftatc  :  for  even  a  perfon  folely 
intitled,  but  in  whom  the  eClate  djcs  not  veA,  for  his  own 
ufe,  cannot,  by  rcfidirnce  thcrson,  acquire  a  fettlement 
svithout  obtaining  letters  of  adminillrdtion  :  but  a  refi- 
dence of  4o]d.iys  upon  an  equitable  eilate  will  gain  a 
fettlement ;  and  therefore,  if  an  eftate  be  decreed  to  truf- 
tees  to  be  fold  to  pay  debt;,  and  to  divide  the  furplus, 
if  any,  between  y^.,  J?-,3ndC.;  --/.  has  fuch  an  cHate,  by 
operation  of  Law,  as  will  gain  a  fettlrmcnt:  So  alfo, 
a  perfon,  entitled  as  executor  to  the  remsindcr  of  a 
term  of  99  years,  of  a  cottage  of  4;.  a  year,  gains  a 
fettlement  by  refiding  on  fuch  eflate  40  days :  So  alfo, 
where  a  man  built  a  cottage  upon  the  uafle  lands  of 
a  nobleman,  and  lived  on  it  ur.difturbcd  for  more  than 
30  ycxrs,  and  it  delcendcd  to  his  daughter ;  it  was  held, 
that  the  daughter,  or,  if  married,  her  hufbanJ,  gained 
a  fettlement  by  a  rcndcnceof  40  days  upon  this  elUtc; 
for  although  her  father  liad  no:  originally  any  right  to 
the  land  on  which  the  coltoge  was  built,  yet  the  dijjtijim 
having  been  permitted  fo  many  year;,  and  a  defcent  call, 
the  right  of  entry  on  the  land  is  taken  away  ;  and  having 
thereby  gained  the  right  of  poflcffion,  it  is  fufficicnt  lo 
render  her  irremov.*jble :  and  it  makes  no  ditTcrcnce, 
though  the  pofTcffion  for  more  than  20  years  was  not 
on  adverfe  pofTeflioti ;  and  even  riithough  (he  ground  and 
cottage  was  originally  obtained  by  fraud.  An  cllate  in 
fee,  belonging  to  a  married  woman,  and  enjoyed  by  her 
hufband  as  tenant  by  the  curiefy,  will,  after  his  death, 
give  his  fon  and  heir  a  fettlement.  although  under  the 
value  of  10/.  a  year:  So,  the  widow  of  a  man,  wb6 
Vol.  a. 


dicj  feizcd  of  a  hcofe,  gsins  a  fettJemcnl  by  refidence 
therein  for  40  days  in  tight  of  her  dower;  but  thi» 
fpecies  of  ellate  wilt  net  give  afeitlement  to  the  widow, 
where  ihe  hulband  was  ccrtiAcatcd;  nor  can  flic  commu- 
nicaic  a  fetilen>cnt  thereby  10  any  luiure  hullnnd.  untrfi 
her  dower  be  aiGgncd.  ,  A  coiivey-incc  from  a  fuhtr  to 
l  is  djugtiler,  in  coufidcraiiun  of  natuial  love  and  sfTec- 
lion,  ol  the  rcndue  of  a  term  deti^rminiblc  upon  lives, 
it  an  cihie  by  operation  of  Law  ;  and  a  refidence  thereon, 
ot'  40  days,  will  give  fucn  d-iugbtcr  a  fct(ltm:nl, 
though  the  oiiginal  confidtratiou  paid  for  fuch  ellate* 
by  the  fatler,  was  only  »c/.  So  alfo,  a  convey- 
ance after  marriagp,  by  Ihc  wife's  father  lo  the  hulhjind 
only,  if  it  appear  to  be  grcuiidtd  on  oatuia)  nf^e^lion, 
.-tnd  intended  for  the  nl'e  both  of  hufl>and  and  v.'ife.  is 
an  crtnic  by  operation  of  L-iw,  which  will  give  a  frtlle- 
ment,  tliough  under  the  value,  of  30/.  and  a  fertiort, 
an  elUte  of  whatever  value,  conveyed  from  a  father 
to  his  fon,  in  confiieraiion  of  natural  affe^licn,  a!- 
tnough  it  is  alfo  cxprcH^d  to  be  in  confidcrjtic^n  of 
10/.  paid  by  the  fon  to  the  father:  So  alfo,  where  a 
woman,  on  her  murriJge  with  the  copyholder  of  a  manor, 
where  the  widows  arc  eniidcd  to  free  bench,  pave  a 
bond,  that  the  fon  of  her  intended  huAi  md,  by  a  former 
wife,  fhoutd  have  pjllVlTuu  of  pajt  of  ttic  copyhold 
ellate  after  the  deaili  of  her  hufband,  on  condition  of 
his  repairing  the  paitof  the  houfe  refcrved  for  her,  and, 
after  the  dca'h  of  her  hufband,  delivered  up  the  pofTef- 
fion  to  the  Ton,  according  to  the  bund;  it  was  held,  that 
the  fon  gained  a  fettlement  by  refiding  40  days  on  this 
ellate  :  So  alfo,  the  furrender  of  an  old  leal'e,  which  h^d 
been  many  years  in  the  family,'  and  the  taking  a  new 
one,  is  an  eflate  by  operation  ot  Law :  So  alfo,  a  married 
daughter,  who  refidcs  with  her  family  on  the  ellate  of 
her  mother,  for  40  days  after  her  mother's  death, 
gains  a  fettlement,  although  the  eAate  was  dcvifed  to 
the  mother  only  during  her  life,  and  then  to  be  fold  for 
the  benefit  of  her  chiidrcn.  But  refidence  on  leafehold 
premifes,  determinable  on  the  death  of  the  mother,  and 
from  the  profits  of  which  the  daughter  is  entitled  to  aa 
annuity,  will  not  gain  her  a  fettlement;  neither  can  a 
remainder-man  gain  a  fettlement  by  refiding  on  the 
eftate  during  the  life  of  the  tenant  for  life ;  nor  a  mort- 
gagor, who,  after  the  mortgagee  has  recovered  pofTeflion 
in  ejeflmeni,  is  permitted  to  refidc  thereon  for  a  particu- 
lar purpofe;  for  he  is  not  in  poficnion  as  mortgagor;  nor 
a  man  who,  having  conveyed  over  his  ellate  in  truft  for 
the  benefit  of  his  creditors,  afterwards  gets  fraudulently 
into  pofTrfTiin ;  nor  can  a  wife,  in  any  cafe,  gain  a  fettle, 
mcnt  in  hrr  own  right  by  refiding,  cither  on  her  O'vn 
eflacc,  or  the  eftate  of  her  hufband,  during  his  life. 

An  efl.itc  by  porchafc  is,  in  contemplation  of  Law,  tlut 
eflatc  which  a  man  acquires  by  his  own  aft  and  agree- 
ment;  and  it  ha^  been  held,  that  a  copyhold  ellaie,  fur- 
rendcrcd  by  a  father  to  his  fon,  and  10  which  the  fon  ia 
admitted,  is  an  eii.itc  acquired  by  purchafe,  within  tht 
meaning  of  the  llatute  9  G.'o.  i-  ^.  7.  §  ^  ;  and  there- 
fore, will  ndt  gain  a  fettlement  bv  a  refidence  thereon  of 
40  days,  unlcfs  i:  be  of  the  valof  of  50/.  So  alfoi  U  IT 
grant  of  a  copySold,  with  a  fine,  herior,  and  rent. 

As  to  what  purchase  (hall  be  confidered  a:  amountijig 
to  the  value  of  30/.  it  has  been  held,  that  an  acre 
of  land  porchafed  for  25/.  on  which  the  purchafer 
cred«  a  tcpcment,  and  makes  other  improvcmenUi  fo 
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as  to  ennble  him  to  fell  the  whole  for  more  than  30/.  if 
an  elUtc  of  lufTtcient  value  :  ^0  alfo,  3  leafe  of  years 
of  A  cottage  worth  5/.  a  year,  at  livpcnce  a  year  rent, 
ind  which,  after  30  years,  fold  for  50/.  is  an  cftatc 
of  fufSciciit  value :  bo  alfo,  where  a  mm  parchafcd 
a  houlc  ^id  curtilage:  for  39/.  but  pnid  only  9/-  the 
ru'maindcr  being  p^id  for  him  by  2  frirnd,  to  whom 
he  raorigagcd  ihc  prrmifzs  as  a  fecurity,  and  who,  after 
tlie  cxpirauou  of  four  years,  entered  under  his  mortgage 
and  turned  cut  the  purchaler  ;  tltis  was  held  an  elUie  of 
lutiicieni  value:  So  ali'u,  tite  mortgagee  of  a  term  for 
t to  whom  ^of.  were  due,  and  18/.  lO^.  mure  by 
bond  and  fimple  contrail,  who,  on  the  death  of  the 
iriortgagor,  take's  out  adminillr^tion  as  a  principal  cre- 
ditor, thereby  acquirei  an  elUte  of  fuHfcient  value  to 
gain  a  fcttlement :  Parol  evidence  may  be  given  of  the 
vatuet  though  the  conOderation  is  exprrlTcd  in  the  deed 
The  reGdeuce  mutt  be  in  the  parilh,  but  need  not  be 
on  the  eltatc;  nor  need  the  40  days  be  all  at  one  time, 
although  the  ellatc  is  held  in  common  between  the  pau- 
per, hi>  mother,  and  his  filters. 

■  V.  Any  perfon  may  go  into  any  parifii  to  work  in  time 
cf  bar-jtll,  or  at  any  other  time,  fo  that  he  carry  with  him 
ii  Certificate  from  the  Mioilter  of  the  parifh,  and  one  of 
the  Churchwardens,  and  one  of  the  Overk-crs,  that  he 
haih  a  dwelling,  and  hath  left  his  family,  ard  is  declared 
an  inhabitant  there;  and  fuch  certificate- pi-rfon  lhall  not 
gain  a  fcttlement  in  the  parifii  in  which  he  goes  to  work. 
Slat.  13  y  ^.\  C  2-  c.  12.  §  5. 

If  tny  pcrfon  whatever  fliaU  come  into  any  parif^i 
to  inhabit,  and  ihall  bring  and  deliver  to  the  Church- 
wardens or  Overfeers  a  Cerrifcoiet  under  the  hands  and 
feals  of  the  Churchwardens  and  Oveifcers  of  any  o;hcr 
parith,  or  the  major  part  of  them,  or  under  the  hands 
and  feals  of  the  Overfeers  only  of  any  place  where  there 
are  no  Churchwaroens,  to  be  attciled  rcfpe<ilively  by 
two  or  more  credible  witnefTej*  thereby  owning  and  ac- 
knowledging the  perf:  n  or  pcrfons,  meniioned  in  the 
Ciid  ccniticate,  to  be  inhabitants  legally  fettled  in  that 
piriGi ;  every  fuch  certificate,  having  been  allowed  of 
and  fubfcribed  by  two  or  more  Jurtices  of  the  Peace 
within  the  pariftt  or  place  from  whence  asjy  fuch  certifi- 
cate (hall  come,  (hall  oblige  the  faid  parilh  or  plicc  to 
receive  and  provide  for  the  pcrfon  mentioned  in  the  faid 
certificate,  tcgethcr  with  his  or  her  family,  as  inhabit- 
ants of  that  parifh  ;  whenever  he,  (he,  or  ihcy  ft.all  hap- 
pen to  become  chargeable  to,  or  be  forced  to  alk  relief 
of,  the  pari(h,  to  which  fuch  certificate  was  given: 
And  then,  and  not  before,  it  (hall  be  lawful  for  any  fuch 
perfon,  and  his  or  her  children,  itough  tern  in  thai  par  i/h^ 
(fee  aiue  IV.  1^)  not  having  other^vife  acquired  a  legal 
fcttlement  there,  to  be  removed,  conveyed,  and  fettled  tn 
the  parilh  or  place,  from  whence  fuch  certificate  was 
brought.    StiU.  8      9  /i^.  3.  30. 

No  perfun  whatever,  who  (hall  come  into  any  pari(h  by 
fuch  ccriificaie,  l^iall  gain  any  fcttlement  therein,  unlefs 
he  Ihiil  take  a  tcafe  of  a  tenement  of  the  value  of  10/. ; 
{(zeante  IV.  6;)  or  ihall  e  xecute  fome  annual  office,  bcmg 
legally  placed  therein.  See  o/i/^  IV.  7. — Sec  alfo  m/« 
JV.8  e  9- 

Tiie  WitnefTes,  who  atteft  the  execution  of  fuch  certi- 
ficates, or  one  of  them,  fhatl  make  ^ath  before  the  Juf- 
uce»  who  allow  the  faiuCj  that  he  faw  the  Pdrifb-Ofticcrs 


fign  and  feal  the  certificate,  and  that  the  names  of  the 
W'lini'flcs,  atteding  the  fame,  are  of  their  own  proper 
hand  writing:  ^nd  the  faid  juilicei' (hall  alio  cetiijy.  that 
fuch  oath  wai  made  before  then) ;  and  then  fuch  certificate 
ih'til  be  taken  10  be  fully  proved  ;  and  fluti  be  evidence 

without  fufihtr  proof.  Stat.  5  Cfo  a.  r.  29.  ^  8.  

Thi  Ovcifeerr,  or  other  perloiii  removing  back  any 
certificated  perfjos.  th.-.ll  be  rcimburfed  fucn  realonable 
charges  as  thry  may  have  been  put  to.  in  maintaining 
and  removing  fuch  perfons  by  the  Parilh  Ofiicersof  the 
parifh  or  place  to  wlilch  they  are  removed  ;  the  faid 
charges  being  firll  afcertaiocd  by  a  Juflicc  of  the  Peace 
of  the  county  or  place  to  which  fuch  removal  fiiall  be 
made  ;  to  be  levied  by  dtflrefs,  is'c.  %  9. 

The  Parifh  Ollicers  cannot  be  compelled  to  grants 
certificate  ;  and,  if  granted,  it  is  not  binding,  unlefs  ligned 
by  the  majority  of  them  ;  and  parol  evidence  may  be 
given,  that  thofe  who  figncd  were  not  Ofiicersof  tin-  pa- 
rifh ;  but  if  figncd  by  the  majority,  a  millake  in  its 
direction  is  not  material.  And  if  a  certificate  be  loS,. 
and  the  Parifh  OiHcers  refufe  to  grant  ancthcr,  yet  the 
pauper  cannot,  on  th:-.t  account,  be  removed,  though 
aflually  chargeable.  The  JuHices  may  attcll  a  certifi- 
cate as  witnefies,  as  well  as  allow  it  a:  Jullices;  and  if  it 
appear  to  have  been  legally  alloAcd,  it  (hail  be  intended 
to  have  been  well  aitciled ;  but  unlefs  the  allowance, 
which  is  difcreiionary  in  the  Jullices,  be  figned,  the  cer* 
tiHcatc  is  invalid :  if,  howtrver,  a  certificate  be  above  30 
years  old,  the  allowance  thereof,  written  in  the  margin 
and  figned,  is  fufficicnl,  although  there  is  no  certificate  of 
one  of  the  witnefTcs  ;  and  one  of  the  wiinclTcs  may  acted 
the  figning  of  the  other. 

A  Certificate,  after  its  delivery  to  the  Pari(h  Officers  is 
the  llatute  requires,  virtually  includes  all  the  legitimate 
children  of  the  perfons  certified,  who  are  born  while  the 
ccrtificaLe  continues  in  force  ;  and  if  it  promifc  to  pro- 
vide for  the  parties  as  man  and  wife,  the  certifying  pa- 
rifh cannot  afterwards  fontrovert  th«  fact  of  their  mar- 
riage. See  atttt  IV.  3.  So,  if  it  be  given  to  a  womr.n,  dat- 
ing, that  (he  is  unmarried  and  with  child,  and  promife 
to  provide  for  the  child  (he  then  goes  with,  they  cannot 
object  that  fuch  chil^  is  not  fettled  in  their  parilh  be- 
caufe  born  a  baftard  in  another.  See  a/r.v  IV.  1. —  Perfons 
rcfiding  under  a  certificate  cannot  be  removed  until 
fome  one  or  more  of  them  become  ailually  chargeable ; 
and  therefore,  that  one  of  the  family  is  likilj  to  become 
chargeable  is  no  caufe  of  removing  them  ;  and  it  is 
only  the  individual  perfon  who  receives  relief  that  (hall 
be  removed  ;  but  relief  alforded  by  a  parifhioner  is  not 
fufficient.  although  he  is  reimburfed  by  the  Parifh  Officers. 

A  driiftau  is  only  ccnclufivc  upon  the  parifh  grant- 
ing it,  with  refpcft  to  that  pariih  to  which  it  is  granted, 
;  although  it  is  /rxW/ar/V  evidence  as  to  others;  and  it  is 
only  conclulive  as  between  them  as  to  the  fails  Uated 
in  it. 

A  Ceriijitate  is  difcharged  by  the  removal  of  the  pau- 
per to  the  parifh  that  gave  the  certificate ;  or  by  the 
pauperS  voluntary  return  to  the  certifying  parini ;  or  by 
quitting  the  parilh  lo  which  he  was  certific-d,  if  it  appear 
that  he  meant  to  abandon  the  certificate  ;  or  by  an  order 
of  removal  from  a  third  parKh  to  the  certifying  parifh  ; 
or  by  a  fecond  ccriificaie  :  The  Court,  however,  will  not 
prcfume  a  certilicatc  to  be  difcharged  ;  and,  therefore,  a 
clear  ground  of  difchargc  mail  be  (h<;wa. 
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'V[.  It  hat  alrfady  he«n  bren  noticed,  {(te  ante 
4V.  4 ;)  that  by  /at.  m  ^  14  Car.  2.  V.  i  2.  §  i',  upon 
jcomplainc  by  idc  Cburch»vardfn$  and  Ovcrleer«  to  or.e 
jullice  within  4.0  dayi,  of  a  pcrfon  coming  10  rcfide  in 

tenement  under  10/.  a  year,  any  rivo  ^ujitcfs  of  the 
iiiviiion  might,  on  his  bring  likely  to  btiomt  chargtable  10 
ihe  pariih,  remove  fuch  perfon  10  the  place  of  his  lift 
legal  fettlement.  And,  by  %  3,  of  (he  faid  aft,  if  fuch 
pcrfon  rcfufcd  to  go,  or  returned  back,  when  Cent,  he 
might  be  committed  to  the  Houfe  q\  CDrre£\ion  ai  a 
Tagabond  ;  and  if  the  Parilh  Officers  of  hi>  own  parilh 
rctufed  to  receive  him,  they  might  be  indited  for  their 
•default. 

This  provi/ion  had  long  been  conlidered  ac  equally 
<ruel  and  impolitic  :  fee  1  Comm.  c.  g,  and  the  Notes 
there  :  and  hav  at  length  been  remedied  by  die  inter* 
Jcrcncc  of  thi-  Legilliture. 

By  Jiat.  35G«.  3  c.  101,  the  firft  (and  confequcntly 
thp  third)  fedion  ot  this  JIat.  13^  14  C.  2,  ii  rtfraUJ; 
and  the  reafon  alligned  in  the  preamble  of  the  Jiat. 
3;  Geo  3,  IS,  that,  <*  many  indulUious  poor  pcrfunt 
chargeable  to  the  parilh,  t:*f.  where  they  live,  merely  from 
want  of  work  there,  would,  in  any  other  pUce  rhere  fuf- 
Acient  employment  ii  to  behad,  maintain  ihemftlvti  and 
tairilie;,  without  being  burdenfome  to  any  parifh  ;  and 
that  fuch  poor  pcrfons  are,  for  the  moll  part,  com- 
pelled to  live  in  their  own  parilh,  and  not  permitted  to 
intiabtt  elfewhcre,  under /rc/Cflf^- that  they  are  liitly  to 
-become  chaigeable  to  the  parilh  where  they  go  for  em- 
ployment;  although  their  labour  might,  in  many  in- 
ilances,  be  very  beneficial  to  fuch  parilh."— Thii  pre- 
amble alio  dates,  that  the  remedy  intended  to  be  ap. 
plied  by  the  granting  of  «r/r^f«w,undery7(i/.  8  ts"  g  W.  3. 
c.  30,  (fee  ante  V,)  hatli  been  found  t'tr^  iti-Jt/lua! :~~ 
The  flatute  then  ena^U>  *•  Thai  no  poor  pt rlbn  fhall, 
in  future,  be  removed,  by  virtue  of  any  order  of  re- 
moval, from  the  parilh  or  place  where  fuch  poor  pcr- 
ibn  lhall  be  inhabiting,  to  their  lad  fettlement,  until  fuch 
perfon  fijall  hate  len^me  a/iually  tlargtabie  to  the  parilh 
or  place  in  which  they  (hall  inhabit ;  when  they  may  be 
removed  by  ttMo  JutHces ;  in  the  fame  manner,  :ind  fub- 
jeft  to  the  fame  appeal,  and  with  the  r;in>e  powers,  as 
might  have  been  formerly  done,  with  rcfpe£l  to  pcrfons 
itkely  to  become  chargeable." 

This  provifion  had  been' prcvioufly  mad?  as  to 
members  of  FrunMy  Sedeties,  (fee  that  title,)  by  JIat. 
■33  G^c.  3.  -r  5+. 

Pcrfons  ccn^i^ed  of  larceny  or  other  felony,  rogues, 
vagabonds,  idle  and  diforderly  perfons,  and  reputed 
thieves;  as  alfo  unmarried  women  with  child  i  fhnll  be 
^onfidered  as  nflually  chargeable.  Stat.  35  Ce«.  3.  c.  lOi. 
§5,6. 

By  the  fame  ftatute,  Juflicrs  arc  empowered  to  fuf- 
pend  the  removal  of  ficlc  perfons ;  the  char^c^  incurrrd 
by  fuch  fiirpcnfion  to  be  bom  by  the  pariflj  to  which  they 
are  removable.  §  2 — And  any  Bajlardt  born  during 
fuch  fufpeofton,  oa  behalf  of  its  mother,  (hall  belong  10 
the  mother's  fetiltfment.  §  3.  Sec  anteV^ .  I,  2. 

OlHceri  refufirg  to  receive  a  pauper,  removed  by  war- 
rant  of  two  Jufticcs,  (hall  forfeit  5/.  10  the  ufc  of  the 
Ptor ;  to  be  levied  by  diftrefs.  Stat.  3  IV.  3.  r.  1 1 .  ^  10. 

Perfons.  who  (hall  unlawfully  return  to  the  pari(h  from 
whcn'ce  they  are  legally  removed,  (hall  be  deemed  idle  and 


difnrdcrly  perfons,  and  may  be  committed  to  the  Houfe 
of  Correction  for  one  month.  Stat.  17  Cm.  2.  c.  5. 

I  [  feems,  that  nearly  all  the  drierminaiions,  as  to  orders 
for  removal  of  perfons  Ukely  to  bfcome  chargcabli',  now 
apply,  mi'teiii  mutamiit,  to  the  removal  of  thole  who  £fe 
adtually  lo, 

Tiic  firll  fiep  which  the  Pari(h  Officers  are  to  take,  in 
order  to  procure  the  renioval  of  a  pauper,  chargeable  to 
their  parilh,  is,  to  maire  a  dmphiutt  to  a  Jullice  of  the 
Peace;  for  the  complaint  is  the  foundation  of  the  Juf- 
ticc's  jurifdidVion.  The  cr./^f  c/"  /vwiWrt/,  therefore,  muft 
Hate  not  only  a  complaint,  but  that  it  is  upon  complaint 
of  the  Parilh  Officers,  and  (hew  in  certain  the  pcrfons, 
with  their  names,  who  are  become  chargeable  ;  and  the 
order  cannot  remove  mote  pcrfons  than  the  Officers  have 
complained  of. 

The  next  proceeding  is  'Thr  Extitnination  i  for  this 
order  mull  tUte,  that  the  removal  was  made,  on  due  exa- 
mination ;  it  need  not,  however,  date,  that  the  exami- 
nation was  on  oath  :  but  ought  to  fliew  that  the  pauper 
was  fummcuL-d  and  heard;  but  even  this  is  not,  in  all 
cafes,  abfolutcly  neccfl'ary.  The  examination  mud  br; 
taken  before  two  Judices,  and  it  mud  be  by  the  fame 
twojullices  who  figncd  th«  order ;  and  therefore,  an  order 
dating  it,  in  the  alternative,  to  have  bet  n  taken  **  before 
us  or  one  of  u!),**  is  bad.  The  two  Judices  alfo  mud 
fign  the  order  in  the  prefence  of  each  other  ;  and  the 
Judices  of  one  county  cannot  make  an  order  of  removal 
on  an  examination  taken  and  tranfmitted  to  them  by 
Judices  of  another  county,  although  fuch  ex.iminatioa 
be  verified  by  oath.  An  order  figned  by  two  Judices 
feparately,  and  in  different  counties,  is  cot  •votd,  but  onXj 
voidable  on  appc.1I. 

The  next  proceeding  is  the  Jdjudicatisn ;  for  an  order 
of  removal  cannot  be  good,  if  it  omit  to  adjudge  that  the 
perfons  complaint;d  of  aflually  became  chargeable  to  the 
parifh  complaining,  and  that  they  are  lad  legally  fettled 
in  the  parilh  to  which  they  arc  intended  to  be  removed. 
An  order,  removing  nuife  children  to  ilicir  derivative 
fettlement,  is  good,  without  dating  the  death  of  ihc  pa- 
rent, or  adjudging  the  place,  to  which  they  are  removed, 
to  be  the  fettlement  of  their  parents.  7'hc  order  maft 
date,  that  the  Jullices  arc  JuOices  of  the  Peace  for,  and 
not  in,  the  county  ;  but  it  need  not  date  that  they  were 
of  the  divifion  where  the  pauper  lives ;  and  it  is  enough 
to  name  the  county  in  the  margin  of  the  order  ;  for  the 
margin  of  an  order  of  removal  is  part  of  the  order  itfcif : 
if,  however,  two  counties  are  named,  and  it  date  (hem  to 
be  JutUccsof  the  Counties  aforefaid,it  is  bad. 

The  piiwer  given  to  a  Juftlce,  on  a  pauper's  returning 
to  the  (Jaridi  from  whence  he  was  removed,  cannot  be 
exercifcd,  ualefs  a  previous  charge  be  made  on  oath 
agaird  the  pauper  who  returns;  and  it  fcems  that,  pre- 
vious 10  the  repeal  of  Jiat.  13      14  Car.  2.  e.  la,  this 

I  offence  mud  have  been  proceeded  ;gaind,  under  /at. 

\   17  Gto.  2.     5,  only  ;  for  an  order  of  removal  does  no- 

1  thing  more  than  prcuni  the  party  thereby  removed  from 
returning  in  a  date  of  vagrancy. 

'  Jf  an  order  of  removal  he  made,  and  the  parifh,  to 
which  the  pauper  is  thereby  removed,  neglcfl  to  appeal 
to  the  next  Gcncr.il  or  (iuarfr  Sedion,  purt'uant  to /ati. 
13  14  Car.  z.e.iz:  3^4  f{\  iS'  M.  e.\\,  §  ;o, 
fuch  order  becomes  concludvc,  and  no  ncsv  icttlement 
3  P  *  can 
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can  be  gained  bat  bjr  fome  aA  fubfequent  to  fuch  re- 
mnvaJ;  but  it  ii  only  conclufive  between  thore  two  pa- 
nlhcs  3nd  the  pcrfons  who  are  mentioned  in  the  order. 
To  render  an  order  thus  tinal,  for  want  ot  an  appeal,  it 
mutl  not  only  be  a  legal  order,  but  it  mud  be  fublilUng  ; 
for  if  it  be  dcfertcd  or  made  to  an  improper  place,  tlic 
neglcd  to  appeal  uill  have  no  cffe&. 

If  an  order  of  removal  be  appealed  agninfl.  and^Vc- 
verfed,  two  Jullicea  may  remove  the  pauper  back  to  the 
panlli  from  u  hence  he  waz  fciit ;  but  if  ihc  order  be  con- 
firmed, it  is  then  conclufive  that  the  appellant  parilh  is 
the  place  of  the  pauper's  laft  legal  feitlemcni  ;  and  of 
courfe  he  cannot  be  removed  to  any  other  parifh,  on  any 
fctitement  gained  previous  to  the  confirmation  of  the 
order.  But  if  an  order  of  removal  be  rcverfed  on  ap* 
peal,  the  tefpondent  p.iri(h  may  remove  the  pauper  to 
a  third  parifh  on  a  fetticmcr.t  gained  previous  to  the 
former  removal  j  for  an  ord^r  rcverfcd  is  only  conclu- 
five as  to  the  appellant  paridi ;  and  a  bad  order  rcvcrfed, 
not  on  the  merits,  but  merely  for  want  of  farm«  is  not 
conclutlvc  on  cither  parifh. 

POPE,  Papa,]  A  term  anciently  applied  to  fome  cler- 
gymen in  the  Greek  church  ;  but  by  ufage  particularly  ap- 
propriated in  the /.0/;n  church  to  the  liitliopol  RprKe.and 
who  formerly  had  great  authority  in  thcfe  kingdoms. 
As  to  the  encroachipeots  of  the  See  of  Rame,  it  is  faid  to 
be  the  general  opinion,  that  Chrillianity  was  firft  planted 
in  this  ill.^nd  by  fome  of  the  Ea/lerit  church ;  which  is 
very  probable,  from  the  ancient  Briicni  obfcrving  Eafier 
always  on  the  fourteenth  day  of  the  month,  according  to 
the  cuftom  of  the  ReiJI :  but  the  Saxoai,  being  converted 
about  the  year  600,  by  perfons  fent  from  time,  and 
uholly  devoted  to  the  intcrell  thereof,  it  could  not  be 
expi-'ftcd  that  fuch  an  opportunity,  of  enlarging  the  ju- 
rifdiflion  of  that  See,  (hould  be  wholly  neglcded ;  and 
yet  there  are  few  in  fiances  of  the  Papal  pow  er  in  Eug- 
iand  before  the  A'arnsair  conquell ;  though  four  or  five 
peri'ons  were  made  Bllbops  by  the  Pope  at  the  firft  con- 
verfion,  and  there  was  an  inllancc  or  two  of  appeals  to 
Jtcmi,  Sec,  But  Pope  Alexandir  II.  having  favoured  and 
fupported  IViliiam  the  Firft,  tn  his  invafion  of  this  king- 
dom, made  that  a  handle  for  enlarging  his  encroach- 
ments ;  and,  in  litis  King's  reign  began  to  fend  his  le- 
gates hither.  Zrmtafrtyy  U;(liop  of  was  the  firft 
who  had  ever  appeared  with  that  charaAer  in  any  of  the 
Idands.  And  afterwards  Pajchal  11.  picvailed 
with  H:aty  \.  to  give  up  the  don.nion  of  bifliopricks.  In 
(he  reign  of  Supita,  the  pontifical  authority  was  per- 
mitted to  make  farther  encroachments:  appeals  to  the 
Pope,  which  had  been  always  firiiflly  prohibited,  be- 
came now  common  in  every  ccclcnallical  controvecJy, 
And  in  the  reign  of  Ufa.  11.  Pope  AUx&nder  III.  ex- 
empted all  clrrks  from  the  fecular  power  :  indeed,  this 
King  at  firrt  tVenuoufly  witbOcod  thole  innovition*  ;  but 
cn  the  death  of  B/i^.'t  who,  fir  having  violently  op- 
pofcd  thcKipg,  vf=.s  flain  by  fome  of  hi*  ferv.ints,  the 
Pope  got  fuch  an  advantage  over  him,  that  he  was  never 
able  to  rxfcute  the  ConHitaticns  of  C'arendci/,  And  not 
long  after  this,  by  a  grncra!  e,\commiijiication  of  the 
King  and  People,  fcr  feveral  years,  bec^iufc  they  would 
Bot  fcfier  an  Archbithop  to  be  impdcd  on  them,  ytin 
was  rrdoced  to  fuch  (iraits,  that  he  furrcndjred  his 
kingdoms  to  Pope  luaeeeii:  HI.  to  receive  ibcm  again, 
ftnd  Hold  them  of  him  under  the  rent  of  a  thoufand 
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marks.  And  in  the  reign  of  Htn.  III.  partly  from  the 
profits  of  our  beft  church  benefices,  which  were  gene- 
rally given  to  Italians^  and  others  reading  at  the  Court 
Qf  Rente t  and  partly  from  the  taxes  impofed  by  the  Pope, 
there  went  yearly  out  of  the  kingdom  fcvcr,iy  tboufand 
pounds  fterling  ;  a  great  fum  in  thofe  days  :  the  nation, 
being  thus  burdened  and  under  necelHty,  wa^ obliged  to 
provide  fcr  the  prerogative  of  the  Prince,  and  the  liber- 
ties of  the  I't'fiplc,  by  many  ilrift  laws.  And  hence,  in 
the  reign  of  Ed-^.v,  1.  it  declared  in  Parliament,  that 
the  Pope's  taking  upon  him  to  difpofc  of  £/fj/;/>  beneficsi 
to  aliens,  tvas  an  encroachment  not  to  be  etidared  ;  and 
this  wrs  followed  with  the  Jlai.  21;  EJ.  i.fl.  6,  called 
the  Statute  of  Provifori,  againtt  PupiHi  bulls,  and  dif. 
torbing  any  patron  to  prefcnc  to  a  benefice,  i^c.  See 
alfo  ihe/fl/i.  \^  R.t.  r.  15  :  16  /E.  2.  c.  5  :  2  if.  4. 
e.  ]t.  4:  7  fi-  4-  f .  8  :  3  H-  %•  <-  * :  «5  8.  c,  21  : 
28  //.  S.  e.  16— The  maintaining  by  writing,  preach, 
ing,  tfV.  the  Pope's  po^er  hrrc  in  England,  is  made  a 
pre.munirt  upon  the  firfl  conviclign  ;  and  High  Vreafon  on 
the  fccood.  Slat.  5  e.\.   Jn  the  coniirutlion  of 

which  ftatutc,  it  has  been  held,  thit  he  who,  knowing 
the  contents  of  a  Fopifli  book,  written  beyond  fca, 
brings  it  over,  and  fecreily  feils,  or  conveys  it  to  a 
friend;  or  having  read  the  book,  or  heard  of  its  con- 
tents, doih  after  in  difcourfc  allow  it  to  be  good,  v^r.  is 
in  danger  of  the  flatute;  but  not  he  who,  having  heard 
thereof,  buys  and  reads  the  fame.  StlMnUJamus  Aaghri 
t}aviit  90,  isV. :  D)er  282  ;  z  Injl.  580  :  See  this  Dic- 
tionary, titles  Papi/ji  ;  Bull ;  Pramunire. 

POPISH  RECUSANTS  ;  See  Papijh. 

POPULAR  AC  riON,  An  adion  given  by  ttatute 
to  any  one  who  will  fue  for  a  penalty,  ^tt  titles  Jeiiorti 
Informati<fM\  Limitalicsof  A^sonf. 

PORT,  Pertus.}  A  harbour  or  place  of  fiielter,  where 
(hips  arrive  with  their  freigtii,  and  cuiloms  for  goods  arc 
taken.  The  Ports  la  England  are  Londca,  Ip/wie/?,  Tar- 
msuth,  Lynn,  Beficn,  Hail,  Nevu-'ajlle.  BemvtcA,  Carlijk, 
Chfjlcr,  Miifofd,  Cardiff,  GUuiefier,  Bnfisl,  Brtdgiueuer, 
Plymouth,  Exeier,  P»sie,  Soutlfamptfint  Chiibejlfr,  and 
SaKdwieh\  all  which  arc  drdared  lawful  Pons,  infra 
ccTfHi  eonuia:ui :  to  thcfe  Ports  there  are  certain  mem- 
bers belonging,  and  a  number  of  creeks,  where  com- 
monly officers  are  placed,  by  way  of  prevention  of 
frauds  in  the  cuiloms ;  but  thct'e  are  not  lavs  /ul  places  of 
exportation  or  importation,  without  particular  licence 
from  the  Port  or  Member  under  which  they  are  placed. 
Lex  Mercat,  1 32.  See  further,  titles  Harbours  and  Haieai, 

PORTER.  In  the  circuit  of  Juftices ;  An  officer 
who  carries  a  white  rod  before  the  juflices  in  eyre,  (f> 
called  a  periando  nirgam,  Stat.  13  Ed.  1.  e.  41.  See 
Fergers.  There  is  alfo  a  Porter  bearing  a  verge,  before 
the  Julliccs  of  cither  Bench.  Co^j^cil. 

Porter  of  the  door  in  the  Parliament- houfe.  An 
ofiicer  belonging  to  that  high  and  honourable  Court, 
and  enjoys  privileges  accordingly.  Crom.  'Jurif.  \  \. 

PORTERAGE.  A  kind  of  duty  paid  at  the  Coftom- 
houfe  to  ihole  who  attend  the  waier-fide,  and  belong  to 
the  packaj^e  office  ;  and  thefe  porters  have  tables  fei  up 
afccrtaining  their  dues  for  landing  of  rtr.ir.gcrs*  goods* 
and  for  (hipping  out  the  fame.  Mercb.  Did. 

PORTGREVE,  or  PORTREVE,  Pcrtgre-vlui  %  Say. 
ferigcrefe\  tsrliis  vel  fcrtus  prafeBus.]  A  Magillratc  in 
certain  fea-coalt  towas  i  aod  as  Camien,  in  his  BritaHmoy 
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fays,  the  Chief  MagiOratc  of  hsnJm  was  anciently 
fo  called »  as  appears  b/  a  chatter  of  King  WtUieM  the 
Conqueror  to  the  City. 

inllead  of , the  Portgrcvc,  Rubarii  the  Firft  ordained 
two  bailifTs*  but  preiently  after  him  King  John  granted 
tlicm  a  Mayor  tor  their  yearly  MagitSaic.  Sec  title 

PORTION.  That  part  of  a  perfon'i  cflatc  which  is 
given  or  left  to  a  child. 

If  a  term  of  year*  fettled  to  ralfc  a  daughter*i  Por- 
tion is  fo  fliort,  thai  the  ordin:iry  proAis  of  the  land  are  ■ 
not  fufficient,  the  Court  of  Chancery  may  order  timbei 
to  be  felled,  l^c.  to  make  up  the  money  at  the  lime  ap- 
pointed. Prtc.  Ch.  27. 

A  falc  of  ljnd$  has  been  alfo  decreed*  for  payment  of 
portions  devifed  tu  be  paid  at  a  ceitain  lime  out  ot  the 
rents  and  pfoliti»  where  (bey  were  not  judged  (ufiicient 
for  raifmg  the  money  ;  although  l)ic  land  lubjet)  to  the 
Portions  was  given  10  others  in  remainder.  IhU.  396. 
^ctTrtat^of  Equity.  Ith.  t.  e.6.  \  \  %  :  lih.  2.  f  -  8.  ^6.7: 
Vm.  Abr.  title  Port  tarn: :  and  thit  Diflionary,  titles  Mar- 
riage  \  Trufites  ;  Ujti ;  W///.  &c. 

PORTlONiiR,  p6rtionariui.\  Where  a  parfonage  is 
fervcd  by  uiAcrent  miniileri  alternately,  the  minillcrs 
arc  called  Poriioneri;  becaufc  they  have  birt  their  Por- 
tion, or  proportion,  of  the  tithes  or  prohts  of  the  living : 
the  term  Portion  is  atfo  applied  10  that  allowaucc  which 
a  Vicar  commonly  has  out  of  a  reftory  or  impropriaiion. 
Seey/rtT.  27  H.  8.  c.  28. 

PORTMEN.  The  burgeflqs  of  arc  fo  called. 

So  alfo  are  the  inhabitanu  of  the  Ciufia  Ports,  according 
to  Cam^eit. 

PORTMOTE»  from  peri uj  gemote,  convtittvi.'\  A 
Court  kept  in  haven-towns,  or  pons ;  and  is  called  the 
Part  mote  Court,  43  c.  15.  The  Portmote,  or  fort - 

mwtmmote,  \,  e.  Portmcn*s  Court,  is  fiid  to  be  held  not 
only  in  port  towns,  as  gencrjUy  rendered,  but  in  in- 
land towns— the  word  port  in  Saxcn  fignifying  the  fame 
with  citv. 

PORTS  ALE,  A  public  fale  of  goods  to  the  highcft 
bidder;  or  of  iiih  prcfcnily  on  its  arrival  in  the  poit  or 
haven.  See  flat,  anttq-  35  //.  8.  e.  7. 

POkTiOKA,or  rOrt  TSOKNE.  The  fuburbs  of  a 
city,  or  any  place  within  its  jutifdidion ;  f»om  the  Saxon 
part,  ri'vitas,  and  ycf«,  jun/Ji/ih.  Samnrr't  GavcHinJ. 
tl^.--Htn.  in.  granted  by  charter  to  the  City  of  Lea 
flon—-i>utttnHtiammuri/ri,  <S  c.  infra  urbttn  ^  /^i  Porc- 
fokne,  vtx,  within  the  walls  of  the  city,  and  thi:  liber, 
lies  without  ihe  walls.  Placit.  Temp.  Ek.  i. 

PORTUaS,  mentioned  in  Jhu.  3^4  6.  10  ; 
and  reckoned  amongft  b<;oks  prohibited  by  that  lla 
tJte  ;]  A  breviary.  C<nvell.  It  is  alio,  by  fome,  cdled 
poriNot  or  porihoj'e. 

POSITIVE  PROOF;  Sec  title  E^uiiUnct. 

POSSE,  An  infinitive  mood,  ufed  fubllaniivcly,  to 
fignifv  a  polfibiliiy  ;  fuch  a  thing  is  in  pojfe,  that  is,  fuch 
a  thing  may  pofiibly  be  ;  but,  of  a  thing  in  being,  we 
fay  it  is  in  cj/e. 

POSSE  COMiTATUS,  The  power  of  the  County; 
according  to  LamharJ,  inclujcs  the  aid  and  attendance 
of  ull  knights,  i.nd  otiicr  men  above  the  age  of  fifteen, 
within  the  county  ;  hccaufe  all  of  that  age  are  bound  to 
have  harnefs,  by  the  ftatute  of  tTtmheJIer:  but  ecclefu 
aflical  peribns,  and  fuch  u  labour  under  any  in&rmity. 


arc  not  compellable  to  attend.  Perfons  tbie  to  IrtTel 
are  required  to  be  aflillant  in  this  fervice.  It  is  ufed 
where  a  riot  is  committed,  a  pofTefljon  is  kept  on  a 
forcible  entry,  or  any  force  or  rcfcuc  made  contrary  lo 
the  commandment  of  the  King't  writ,  or  in  oppofilion  to 
the  execution  of  jufticc.  Stot.  z  H.  5.  f.  8. 

But  with  refpc£\  to  writs  that  ifl'ue.  in  the  firfl  inflance, 
to  arrelt  in  civil  fuits,  fuch  as  bailable  latitat,  bill  of 
Middkftx,  or  capiiu,  &c.  the  Sheriff  is  not  bound  to 
take  tUe  Pe^i  Comitatui,  to  aOtfl  him  in  the  execution 
of  them.  See  title  Ejcapt.  Though  he  may,  it  he  pleafei, 
on  forcible  refiUance  to  the  execution  of  the  procefs. 
See  2 /nfl.  193:  ^I^A-  161. 

i>herift*s  aie  to  be  atfilling  to  JuiHces  of  Peace  in  fup> 
prefling  riot!,  is^'e.  and  railc  ihe  Po^e  Cemitatui,  by  charg- 
ing any  number  ot  men  to  attend  for  chat  purpofc,  who 
mjy  take  with  them  fuch  weapons  as  flu  IK  be  neccflary; 
and  they  may  juAify  the  beating,  and  even  killing  fuch 
rioters  as  rcfirt,  or  refufe  to  furreuder  ;  and  perfons,  re- 
futing to  aflill  herein,  may  be  ftned  and  impiii^oned. 
Sec /iatj.  ty  R.z  r.  8  :  I  3  //«.  4.  r.  7  :  z  //#«.  5.  f.  8  : 
Lamh.  313,  318  :  Cromp.  62  :  DaU.  r  46  :  2  Infl.  193. 

Jullices  of  Peace,  having  a  jull  caufe  to  fear  a  violent 
relilUnce,  may  raife  the  Pe^e  in  order  to  remove  a  force, 
in  making  an  entry  into  or  dciainiog  lands :  and  a  Sheriff, 
if  need  be,  may  raife  tht  power  of  the  county  to  affift 
him  in  the  execution  of  a  precept  of  rellitution;  there- 
fore, if  he  make  a  return  thereto,  that  he  could  not 
make  a  rellitucion  by  reafun  of  reftll^Lnce,  he  fliall  be 
amerced.  Sic  X\\.\cs  Pcrdi/e  Entry  ;  SbcriJ'. 

Alfo  it  is  the  duty  of  a  SherilF,  or  other  roinifler  of 
Jtillice,  having  the  execution  of  the  King's  writs,  and 
being  refilled  m  endeavouring  to  execute  the  fame,  to 
raife  luch  a  power  as  may  e^edlualty  enable  them  to  quell 
fuch  refiftance  ;  though  it  is  faid  not  to  be  lawful  for 
them  to  raife  a  force  for  the  execution  of  a  civil  procefs, 
unlefs  they  find  rcfiflance.  2  hiji.  193  :  3  Jt^.  161. 

It  is  lawful  for  a  Peace  OtHccr,  or  a  private  perfon, to 
adembic  a  competent  number  of  people,  and  fufKcient 
power  to  fupprefs  rebels  enemies,  rioters;  but  there 
mull  be  great  caution,  left,  under  a  pretence  of  keeping 
the  peace,  ihey  caofe  a  greater  breach  of  it  ;  and  Shc- 
riflV,  ^f.  are  puml>.able  for  ufing  heedlcis  violence,  or 
alarming  the  country  in  thefe  cafes,  without  juft  grounds. 
See  further,  titles  5<^frx^;  Riot  \  Ctaittnpi. 

POSSfeSSIO  FRA'VkIS,  Where  a  man  hath  a  foa 
and  a  daughter  by  one  venier^  (i.  e.  wife,)  ;ind  a  fon  by 
another  wittery  and  dic»  ;  if  the  firft  fon  enters  and  dies 
withont  ifl'ue,  the  daughter  fhall  h.ive  the  land,  as  heir  to 
her  brother ;  although  the  frcond  fon,  by  the  fecond  ven- 
ter  is  heir,  to  the  father.  B  n  if  the  cldefl  fon  dic^  with- 
out ifl'ue,  not  having  madr  an  aflual  entry  and  feilin,  the 
younger  brother  by  the  fecond  wife,  aj  heir  to  [he  father, 
fliall  enjoy  the  eftatc  ;  not  the  filler.  Co.  Litt,  11,  ly, 

Landi  Arc  fettled  on  a  man,  and  the  heirs  of  hts  body, 
and  he  hath  iil'ue  a  fon  and  daughter  by  one  woman, 
and  a  fon  by  another,  and  dicth ;  and  then  the  cidcft  (on 
die»,  before  any  entry  rrade  on  the  lands  cither  by  his 
own  adl,  or  by  the  poiTclTion  of  another  ;  the  younger 
brother  lhall  inherit,  he  claiming  r,$  heir  of  the  body  of 
the  father,  and  not  generally,  as  h  jir  10  his  brother  ;  yc(, 
if  the  cidtzft  brother  enter,  and  by  his  own  afl  gained  the 
poftcftion  ;  or  if  the  lands  were  leafed  for  years,  or  in 
hands  of  a  goardiao,  there  the  polfcnion  of  the  leflec 
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<tr  ^u.irdiaa  <lu)t  veA  ihc  fee  in  ibe  clirr  brother,  ar.J 
tlicn  vn  )ni  Uc^tb  ihc  fill^rr  fln!l  inhent,  ai  hnr  tn  her 
brothff,  tur  tlicr«  'n  F»pJJi9  frairh.  3  42  Tncre 
can  be  no  P^^jj^lVs  Fnuru  ol  a  dtguity  ;  in  luch  cui'c  the 
younger  biuincr  Jlfftiei  mtfut :  Lor-i  i;«> ,  bting  crsatrd 
a  ilarun  tu  liiin  and  bit  hcirf ,  ilfuc  a  fon  unil  a  daugh- 
trr  by  one  vcnicr*  sod  a  fon  b/  another;  and  alter  hi> 
death,  thccldetl  bcitig  poHcHcd  cl  ttie  baruny,  and  dy- 
ing without  iifiie,  it  vvaj  adjuil^al,  that  the  younger  bro- 
t!icr,  and  not  the  tifter,  (lioulj  have  it.  Cra.  Cur,  ^yy. 
Sfc  title  Dtjlftit. 

I*OSS26SiUN,  Pi>frjpt,  ^ua/i  fetiit  pc/i^o.]  Ii  either 
a^ujl,  wticrc  a  pcrTun  iiclually  cntcis  iaio  laudj  or  tetic* 
nienis  d^'fcerdtrd  or  conveyed  10  him  :  c.r,in  Law,  when 
lands,  C.-  aro  delccndcd  to  a  man,  and  he  hnth  not  ac- 
tually entered  ioio  them.  So  before,  or  till  an  office  is 
fotiod  of  lands  efcheated  to  the  Kin^  by  attainderi  he 
hath  only  a  PoficlTion  in  Law.  S>\i.'i.       z.  ,  .  17. 

PolVclfion,  bt'yond  the  nicirory  of  man,  ellablillies  a 
right  ;  bm  if  by  the  knowledge  of  man,  or  proof  of  re- 
cord, i5<.  the  contrary  is  in:ule  cut,  though  it  exceeds 
the  memory  of  man,  this  lhall  be  conllrucd  within  me- 
mory. Ca.titt.w^.  Along  HoirelTion  the  Law  fa- 
vours, as  an  argument  of  right,  although  no  de<;d  cnn 
be  fhewn  ;  rather  than  an  ancient  deed,  without  Pof- 
felSon.  Cj.  h:t.  6.  Continued  quiet  PolTeiTion  is  a  vio- 
lent prefumptton  of  a  good  '.itlr  ;  and  where  two  pcrfons 
enter  into  and  claim  the  fame  land,  the  Poilcfiion  wi'l 
always  be  adjudged  in  him  who  has  right,  iSc.  z  Infi. 
256.  323. 

tHc  who  is  out  of  PoiTefGoo,  if  he  brings  his  aflion, 
jnuft  make  a  good  title  ;  and  to  recover  any  thing  from 
another,  it  is  not  fulficient  to  dctlroy  the  title  of  him  in 
PofTeflion  ;  but  you  muft  prove  ycur  own  better  than  his. 
yaugb.  8,  58,  60. 

In  an  afUon  againfl  a  per  fon  for  digging  of  coney-bo- 
roughs in  a  common,  IrV.  it  was  htid,  that  the  a^ion, 
being  grounded  cn  tlic  PoflclGon  of  the  tenement,  to 
which  the  common  belonged,  the  plaintiff  need  not  Oiew 
a  title  ;  and  in  this  cafe  thedefcndint  may  be  a  rtranger; 
befides  the  title  is  not  traverfable,  but  ought  to  be  given 
In  evidence  upon  the  trial  of  the  ifTuc.  3  Zalk.  12. 

A  defendant  in  trefpafs,  isc.  for  taking  cattle  da- 
mage feafaot,  has  been  allowed  to  juflify  the  taking  on 
his  PofTcflion,  without  (hewing  his  title :  the  matter  of 
juftibcation  being  collateral  to  the  title  of  the  land.  2  hUA. 
70:  3  Sulk,  tio.  Sec  title  Trtfpaft. 

In  replevin,  if  defendant  hud  the  PofHrirton,  it  ts  a 
good  bar  againil  the  platniifT  tf  he  has  no  title  ;  but  there 
cannot  be  a  return,  unlefs  he  Ihcws  a  property  in  the 
goods.  See  title  Rc^UttH' 

AAion  of  the  cale  lies  for  Hiooting  at  and  frighting 
away  ducks  from  a  decoy  pond,  which  is  in  the  plain- 
tiff's  PolTclTion,  without  fhetving  that  he  had  any  pro- 
perty in  them.  3  Salk.  9. 

A  man  on  a  leafe  and  releafe  of  lands,  l^i.  is  in  Pof- 
fefTion  to  all  intents,  except  bringing  trefpafs.  whi-rh 
cannot  be  without  ai^ual  fnirytftJis  pc/ttio.  2  LiL  Ahr. 
335.  And  to  make  PofTefTun  good  on  entry,  the  former 
poflefTor  and  his  fervants,  \5f.  are  to  be  removed  from 
the  land  ;  .^nd  if  PolTeffion  be  lofl  by  entry  of  another,  it 
AiuH  be  regained  by  re-entry,  X^c.  Pajib,  1650. 

A  pcrfoo  in  PofTeffion  may  bring  an  aflion,  for  lofs  of 
his  &ade,  Ihcltcr^  fruit,  when  trees  are  injured  ;  aad  he 
»4 


in  reverljoa  for  fpoiling  the  trees.  3  Lfj.  J09.  Onc#  in 
deience  of  hit  latuful  Polleflion,  may  aft'einblc  liis  frie  vlt 
tu  itfill  ihoie  who  ihicatcn  to  make  an  unlawful  en'ry 
into  a  houfc,  iSc.  5  Rep.  91 .  There  is  an  unity  of  J'of* 
Icfiion,  when  by  pnrchafe  the  feipniory  and  tenancy  he- 
come  in  one  man's  Poffefllon.  kiuh.  134.  Sec  16  /'/«*. 
Jhr.  4^.(,  460  :  \  Ctiim  c.  10;  and  this  DiiUonary^ 
\\i\t%  £j€£lme.tr,  En.uy;  H'nt  ef  Rt^ht  \  and  other  ap- 
piopriaie  titl^j. 

The  PortclTior.  of  lands  in  fct  ftmflt  uninterrapiedly 
for  60  years,  is  at  prefent  a  fudi;.ient  title  ugainil  all  the* 
^vorld  :  and  cannot  be  impe.'^ched  by  any  dormant  clatni 
tvhatfoever.  3  Ce«w.  r,  10.  1 96.  This  being  the  term 
of  limitation  in  a  writ  of  right.  See  this  Didionary, 
title  Ltmiiattan  cf  ASton;  \\.  I. 

Mr.  Chrijiian,  apparently  not  adverting  ccrrcfily  to 
the  terms  of  the  above  fcoience  of  Biackftcnr,  fays,  the  Vj 
pofition  tiicic  laid  down  is  far  from  being  univerfally 
true.  Hi>  fubfequent  explanation  is  corre£>,  but  docs 
niit  impeach  the  rule  Hated  by  the  Learned  Commentator. 
An  unintciruptcd  PoflcOion  for  60  years,  {fays  Mr.  C.) 
will  not  create  a  title,  where  the  claimant  or  dcmandaiK 
had  no  right  to  enter  within  th.n  time;  as  uhcre  an 
ellatc  in  lai't  for  Iift»  or  for  yean,  continues  above  Co 
yean,  Hill  the  rtnjtrjif,ntr  may  enter  and  recover  the 
elljte,  ihe  PofTclnon  mud  be  adverfe  :  and  Coke  fays,  it 
ha^  bicn  rcirUed,  that  though  a  man  ha->  been  out  of 
Pulfcirion  of  land  for  60  years ;  yet,  if  his  entty  ts  not 
tolled,  he  may  enter  and  bring  any  aAion  of  hii 
own  PofTcfEon^  and  if  his  entry  be  congeable,  and  he 
enter,  he  may  have  an  aAton  of  his  own  PoflclTion. 
4  C9.  tj.  i>. 

POSSIBILITAS,  Is  taken  from  an  aa  wilfully  done, 
and  ImptJibtUtas  for  a  thing  done  againll  our  will. 
Leg.  Aijrtd.  cap.  38  :  LI.  Canttti^  c.  66  ;  Leg.  Stix  EJw. 
j'eni^r.  c.  S8. 

POSSIbfLITY,  I5  defined  to  be  an  uncertain  thing, 
which  mayor  may  not  happen.  2  LiL  Mr.  336.  And 
it  is  either  ne.ir  or  remote  ;  as  for  inlbnce  :  Whcie  an 
eilate  is  limited  toon;*,  after  the  death  of  another,  this  is 
A  near  Poffibility  ;  but  that  one  man  ftiall  be  married  to 
a  woman,  and  then  that  (he  fliill  die,  and  he  be  married 
to  another;  this  is  a  remote  or  extraordinary  PufSbi- 
liiy  :  And  the  Law  doth  nut  regard  a  remote  Poflibili* 
ty,  that  is  never  like  to  be.  15  //.  7.  10 ;  Uardr.  417  : 
2  Rip.  CO.  At  Common  L.iw,  a  PcfTibihty  could  not  be 
granted  or  alTigned ;  but  where  fuch  l^olfibiliiies  arc 
rc.il  interell,  they  will  be  attcndol  to  accordingly  in 
equity  :  Thus,  a  covenant  for  &  valuabh:  confidrraiion, 
to  fettle  or  convey  a  Poflibiiity.  when  it  arifes,  will  be 
enforced.  See  Trtat.  £j.  zQZ  i  and  this  Dictionary^  titles 
AJfigmnint  ;  Releafe, 

It  hufband  and  wife  are  tenants  in  fpecial  tail,  and  the 
hufband  only  levies  a  iineof  theJands,  (^r.  the  wife's 
ellaie  is  turned  into  a  Pofiibility,  and  only  reducible  by 
entry, if  fhe  furvive.    Hah,  257. 

Whete  a  leafc  is  made  for  life,  the  rem.^inder  to  the 
light  heirf  of  'J.  S-  this  is  good  ;  for  by  oniiiion  Pof- 
fibihty  y.  S.  may  die  during  the  life  of  tenant  for  life. 
2  W.  7.  13  :    3  Shrp.  Mr.  36. 

A  man  made  a  teafe  to  his  brother  for  lift,  and  tha< 
if  he  married,  and  his  wife  fliDuld  furvive,  then  fhe  (houtd 
have  it  for  her  Itt'e  ;  the  lelfce,  before  he  married,  made 
a  feOiTment  of  the  lands  to  another,  and  afterwards  the 
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kfTor  levied  a  fine  to  him;  then  the  lefTce  married, and 
died,  and  hti  Urife  furvlved  :  And  it  v-zi  hclJ,  thit  the 
remainder  to  the  wife  for  lite  was  gone  by  tl'.is  fcoftment, 
and  the  Poffibiiity  of  her  having  it  was  included  in  ihc 
fine,  which  waj  likcwile  barred.  Moor  5^4.  See  title 
f/fti  LanJi. 

A  tclUtur,  ponefled  of  a  leafe  for  years,  devifed  the 
prt.*its  thereof  10  //'.  R.  for  life,  remainder  to  another ; 
and  afterwards  cht  drvifee  tor  life  entered  with  the  ufTcnt 
of  the  Lxecutor,  and  then  h<r  in  remainder  for  life  alTigncd 
all  hit  iotercll  to  another,  and  attcr  the  devifcc  tor  life 
died  ;  it  was  rc-IoK'cd,  that  this  aHignmenl  wat  void*  be> 
caufc,  wliilll  the  di'vifce  for  liic  wat  living,  he  in  rcn):nn- 
der  had  only  a  Puinbiliiy  to  have  the  term  ;  for  the  de- 
vifee  ioT  life  had  an  tnteretl  in  it  /a&  moJo,  and  might 
have  lurvived  the  whole  term.    4  Rtp.  64. 

The  dcviie  of  the  Poflibility  of  a  term  i$  void  ;  as 
where  a  term  is  deviled  to  J.  for  life,  remainder  to  B.t 
and  B,  devifes  this  remainder  to  C.  and  dies  ;  and  then 
J.  dies;  this  devife  to  C.  is  void,  and  the  executors  of 
B.  ftiall  have  it.  3  Ltv.  ^.i;*.  See  titles  //'.// i  Rtmuinder.  I 
A  Poifibility  founded  on' a  tiufl,  differs  frum  a  mere  j 
PuHibiliiy  ;  the  6tlt  may  be  dcvifcdi  but  the  other  can- 
not.   Mtmr  808. 
POST,  A  iwift  or  fpcedy  mefTcnger  to  carry  letters. 
POST-OFFICE.— The  Office  for  the  conveyance  of  \ 
letters  through  the  tLingdom,  as  well  from  foicigii  parts, 
as  from  place  to  place  within  Cc£At  Britain, — This  was 
attempted  by  the  Parliament  in  1643;  an  ofHcc  was 
eredlfd  iird  in  1657,  during  the  Ufurpation,  and  after 
the  Reftotation  ellablifhcd  by  Jlat^  12.  Car.  2.  f>  35. 
See  I  Ccmm.  321. 

The  rates  of  letters  have  been  from  time  to  time 
altered,  and  fome  further  regulations  added  hy  JIatj. 
9  jin.  c.  10:6  Ceo.  1 .  r.  21  :  26  Geo.  a.  c.  13  :  5  OVj.  3. 
i.  25  :  7  Cca.  3.  c.  50  :  and  28  (JiO.  3.  c .  9  ;  and  pc- 
nuliics  arc  impofed  in  order  to  confine  the  carriage  of 
letters  to  the  public  ofHce  only ;  except  in  fome  few 

CilCi. 

The  privilege  of  letters  coming  free  of  poflage  to  and 
from  Mcmbcis  of  Parliament  vvas claimed  by  the  H.iufc 
of  Commons  in  1660.  but  dro|>ped,on  a  private  afTurancc 
that  it  (hould  be  allowed  — And  accordingly  a  warrant 
ufed  to  be  iffucd  to  ihc  Pollmafler- General  to  allow  the 
lame  ;  till  at  length  it  was  exprcfdy  confirmed  by 
4  Geo.  3.  (.  2.J ;  which,  and Jju/s.  24  Ges.  3.  Ji,  z.  c.  37 : 
35  Geo.  3.  c.  53,  add  many  new  rcguiations  ^  rendered 
neceflnry  by  the  great  abufes  crept  into  the  pra^ice  of 
franking. 

The  preamble  of  the  ordinance  made  in  1657,  (btes 
that  the  elUblilhing  one  General  Poft-OfTice,  befides  the 
benefit  to  commtrce,  and  the  convenience  of  conveying 
public  dcfpatches,  "  will  be  the  beft  means  to  difcovcr 
and  prevent  many  dangerous  and  wicked  defigns  againft 
the  Commonwealth."  Tnc  policy  of  having  the  corre- 
fpondcnce  of  the  Kingdom  under  the  infpeciion  of  Go- 
vernment is  ftiU  continued;  for  by  a  warrant  from  one 
of  the  principal  Secretaries  of  State,  letters  may  be  de- 
tained and  opened,  i  Comm.  322.  etiit,  1793,  «•  afi. 
But  by  jlat.  9  Ann.  c.  10,  §  40,  it  any  perton  Ih  tll,  with- 
out fucli  aJthofity,  wiltul  y  detain  or  open  any  letter  or 
packet  delivered  to  the  Poll  Office,  he  fhall  forfeit  zoi.  and 
be  incapable  of  future  employmerit  in  the  Poll-Otfice. — 
Jc  had  been  decided^  that  no  perfon    fubjea  to  iliis  pe- 


nalty but  thcfe  who  arc  employed  in  Pofi  O^e*, 
5  I'irm  Re^  loi.  And  Ice  Jiat.  24  G«.  y  ft.  z.  e.  37, 
S  4»  S'  •■^  to  opening  foreign  letters  tufpectcd  to  con- 
tain pruiiibitei  gcodt  ;  ^nd  ftai.  3^  Gto.  3.  r.  6z,  cn- 
?.bling  the  Po^lmatUr-Gcncrjl  to  open  and  return  certain 
leiticii  10  HJlaHa  i  when  tiie  communication  with  that 
country  was  flopped,  on  account  of  the  Revolutiou 
which  h-td  taken  place  there  by  the  arts  and  la- 
triguci  ot  the  Fiench. 

It  wai  determined  To  long  ago  as  1  3  t^'iH.  3.  in  the 
c^fc  ot  La»e  V.  CoiioHt  by  three  judges  of  the  Court  of 
K.  B.  though  contrary  10  Lord  C.  J  /Joh's  opinion,  that 
no  a^:on  could  be  maintained  ag^inll  the  Pollmaller- 
General,  for  the  loUuf  bills  or  articles  fenc  in  letters  by 
the  Port.  I  lii.  Rujm.  646:  I  Com.  Ref^.  ico.  A 
llmilaracVion  was  brought  againfl  Lord  Le  Dt/fenctr,  and 
Mr.  Car/erei  Pollmaftcr-Gcner^l  in  1778,  to  recover  a 
bank  note  of  too/,  which  had  been  Tent  by  the  PoU  and 
was  lofl.  Lord  Mtimfelti  detivcied  tho  opinion  of  the 
Court,  that  there  was  no  refemblance,  or  imalogy,  be- 
tween the  Potlmailers  and  a  common  Carrier;  and  that 
no  at^^ion  fur  any  lof>in  the  PoH-OUice  could  be  brought 
againil  any  perfon,  except  him,  by  whufe  adual  negli- 
gence the  lofsaccrued.  Cczvfi.  754 — 765.  For  this  rca- 
lon,  it  is  recommended  by  the  Secretary  of  the  Pofl- 
Office,  to  cut  bank  nutrs,  and  to  fend  one  half  at  a  time. 
This  is  the  only  fafc  method,  of  fending  bank  notes; 
as  the  Banic  would  never  pay  the  holder  of  thai  half 
which  had  been  fraudulently  obtained. 

Sir  ^/'m.  'Jsaes  in  hij  excellent  Treatife  on  the  Law  of 
Bailmentsi,  publiflied  in  1781,  doei  no:  advert  to  the 
cafe  in  CoiL-^er,  and  cxprcflcs  his  coincidence  in  opinioa- 
with  Lord  C.  J.  //c//. 

Many  attempts  have  been  made  by  PoHmaAers  in 
country  towns,  to  charge  IJ.  and  itf.  a  letter  on  delivery, 
.  at  the  houfes  in  the  town,  above  the  Parliamentary  rates ; 
under  the  pretence,  that  they  were  not  obliged  to  carry 
the  letters  out  of  the  OiHce  grant.  But  it  has  been 
repeatedly  decided,  that  fuch  u  demand  is  illegal,  and 
that  they  are  bound  to  deliver  the  letters  to  the  mh;tbit- 
antf,  within  the  ufual  and  eflablillied  limits  of  the  town, 
without  any  addition  to  the  rate  of  poll-ige.  5  Burr.  2709  : 
2  R  J.  R>/>.  go6:  Csw/.  182. 

PcKNV.PosT.  Letters  or  parcels,  not  cxccedidg 
fixteun  ounces  weight,  or  ten  pounds  value,  areconveyed 
daily  by  the  Penny-poll,  to  and  from  all  places  within 
the  Bills  of  Mortality,  and  ten  miles  (or  more,  hy  Jlat, 
34G/*.  3.  f.  17,)  dillancc  from  the  General  Poll  OfHce, 
for  Id",  each  packet,  letter,  Sec ftat.  9  Jn/t.  c.  10. 
Several  general  office's  are  kept  at  convenient  diAances, 
to  receive  Penny-port  letters  every  d-iy,  Sundays  except- 
ed :  Alfo  letters  that  come  fiom  all  parts  by  the  General 
'  Poft,  directed  10  perfons  in  any  ct^untry  towns  to  whicb  • 
the  Penny-port  goes,  arc  delivered  the  lame  day  they 
come  to  Ldtiion:  And  the  anf*trs  are  carried  every 
port  night  to  the  Generil  Poll  Oifice  in  Lombard  ft  rtety 
being  left  at  the  receiving  houfe$. 

Penny. poll  men,  carrying  letters  out  of  the  Cities  of 
Lcmioi:  and  Weftmitnfttrt  or  Borough  of  Souihvjark,  and 
the  f'jburbs  tnercof,  may  demand  and  take  id,  at  de- 
livery for  every  letter,  above  the  penny  paid  on  putting 
the  letters  into  the  Penny-t'ort  OfHce.  Sec  ftat, 
34G.'<>.  3  r.  17,  which  enlarges  the  limits  of  the  Penny- 
port;  and  contains  fcveral  other  bcncUcial  regulations. 

POST, 
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POST,  v;rit  9/ entry  in.  A  writ  given  by  the  ftahitC  of 
Marl&riJ^e,  (^z  Hen  3,)  c.  30;  which  provide*,  ihjt 
when  the  number  of  3tienations  or  dcfccnu  rxcced  the 
ufoal  degrees,  a  new  writ  (hall  fac  allowed,  without  any 
mention  of  degrees  at  alt.  And  accordingly,  thii  writ 
has  been  t'ramedt  which  only  alleges  the  injury  of  the 
wrong-doer^  without  deducing  all  the  inter  mediate  titlei 
from  him  to  the  tenant :  Hating  it  in  this  manner  ;  that 
(he  tenant  had  no  leg.il  entry  unlefs  a/ur,  or  fubf-quent 
10,  (he  etijhr  or  injury  done  by  the  original  dtlponrfrur ; 

non  hahiiit  in^rejfum  nifi  poft  intruJUntm  ywm  (Juii- 
dmus  in  illkii  fidi\**  3  Comm.  idx.  and  I'ec  this  Dic- 
tionary tide  Enirr. 

POiTCONC^£STUM,fl//.'r  tht  Cen^uffi  :  Words 
infcrtcd  in  the  King's  title*  by  King  Et/xv.  I.  and  con- 
rtantly  ufcd  in  the  utne  of  Eiiiv.  JII.  CLa/.  1  iVw.  3. 
tmdorf.  M-  3_V 

POST  DIEM,  Where  a  writ  is  returned  after  the  day 
afligned,  the  <ufi9t  hrtvium  hath  a  fee  of  t^.  whereas  he 
hath  nothing  if  it  be  returned  at  the  day* 

POST-DISSEISIN,  Is  a  writ  that  lies  for  him  who, 
having  recovered  lands  or  tenements  by  a  force  of  mo^rl 
dijfufin  is  again  diiTeifed  by  the  former  dcfTcifor.  See 
title  JJp.jt  cf  Kivei  Oifei/.i. 

POS  PEA,  The  return  of  the  Judge,  before  whom  a 
caufe  was  tried,  after  a  verdi^,  of  what  was  done  in  the 
caufe  ;  and  is  cndorfed  on  the  back  of  the  Xt^  Prius  re- 
cord :  It  began  thus  in  Letitt  PeJIrat  dit  let;  Sec.  in 
Englift,  Afttr'WBtdi  (i.e.  after  joining  iffiicand  awarding 
the  trial),  on  the  day  named,  the  plaintiff  and  defendant 
appear  at  the  filaee  of  trial,  Scq.  See  titles  F'tadin^; 
Jtttsrd;  Praaite\  Trial. 

POSTERIORITY,  Pcjterieritai,']  Sigoifietdic  being 
or  coming  after,  and  is  a  word  of  comparifon  and  rela- 
tion in  tenures,  the  correlative  whereof  is  Priority  :  As 
a  man  holding  lands  or  tenements  of  two  lords,  holds  of 
his  ancienter  lord  by  priority,  and  of  his  latter  lord  by 
Porterioriiy.  Staundf.  Prmrog.  lo*  It  :  1  Infi.  392.  Sec 
titles  Pritritj  ;  Ttnurt* 

POST-FINE,  A  duty  to  the  King  forafinc  formerly 
acknowledged  in  hisCotiri,  paid  by  the  cognrfcc  <i/?rr  the 
fine  is  fully  pa^Tcd  •.  See  title  Fine  ef  Laniif  I, 

POST-HORSES  ;  See  titles  Hor^t,  Taxts. 

POSTHUMOUS  Child.  A  child  born  after  his 
father's  death,  ^e.  By  jiat.  10  itf  11  IV,  3.  t.  l6, 
Pafihumout  children  are  enabled  to  take  etUces  by  re- 
mainder, in  feultmentSfin  the  fame  manner  as  if  bom  in 
ibcir  father's  lifetime,  though  no  cl^ate  be  limited  10 
iiuQees  to  preTcrvc  them  till  the/  Come  in  <JJi.  See 
titles  Jn/aat.  II  ;  Rcmamdtr. 

POST-MAN,  Set  Prt-CiJitnte. 

rOST  NA'l  US,  The  fecond  Ion,  or  nne  brm  after- 
wards; often  mentioned  in  Bva^cn,  Giem'viie,  Fi/ta, 
and  other  anciei  t  wiiicri.  Jn  another  lenfe  it  is  dif- 
tinguiihed  fro  n  an:t  naiui  in  the  wfco*  alien!,  becoming 
Subjefls;  and  a«  toi*^.*j/ianda«JV'  ffiifi.it  was  folemnly 
Adjudged,  that  thole  who  after  the  dcfctnt  or  the  Crown 
of  En^ldH*  to  Ki:»g  James  I.  were  born  in  StttUtd, 
were  not  aliens  here  in  England:  But  the  antt-aatit  or 
thofc  born  in  Seetla/id,  bcrore  the  defcent,  were  alien 
here,  in  rcfpeft  ol  the  time  of  their  birth.  Ca^viHt 
<a/t.  Children  of  perfons  attainted  of  Treai'on,  bora 
after  the  Kiog':  pardon^  may  inherit  land>;  (bou^h  not 


(hofc  bom  before,  iSt.  Ce,  Lit.  391.  See  this  D(C» 
tionary,  titles  Dc/ant.  I.  VI  ;  ^Utn;  Aumndir^ 

POST-TERMINUM,  The  return  of  a  writ,  not 
only  after  the  return  tnercof,  but  aptr  the  term  ;  00 
which  the  eujin  brt-jium  takes  a  fee.  It  is  alfo  lutd  for 
the  fee  fo  taken. 

POSTULATION,  Pcjttifat-a.]  A  petition.  For- 
merly when  a  Bilhop  was  translated  from  one  bidioprie 
to  another,  he  was  not  elcdcd  to  the  new  fee;  for  the 
Canon  L?.w  '\nitiiyi  ncH p^tt^  tlcg:^^  and  the  pretence  wa*> 
that  he  wai  mariied  to  the  nril  church,  which  m.trriage 
c:<cld  not  be  diOoIvcd  but  by  the  Pope  ;  thereupon,  he 
WAS  petitioned,  acd  confcnting  to  tlx  petition,  the 
BiOiop  tra'iilaicd,  and  this  was  faid  tc  be  by  Pollu- 
lation  :  Bu:  this  was  cl?r^ined  hvjiat.  it  R.  z,  f.  5.  See 
iltlci  P»/e ;  pAf.ylj  i  Bsjhafs, 

Pollulationi  were  nude  on  the  Dnanimout  voting  any 
perfcn  to  a  dignity  or  otlice  ;  of  which  he  was  not 
capable  by  the  ordinary  canons  or  lUiuTs,  without 
fp^cial  diipcofjiion  ;  And  by  the  ancient  caftoms,  aa 
elc^ion  could  be  made  by  a  majority  of  votes;  but  • 
Poilutatioa  mi'ft  have  been  rtmint  centradtceit€. 

POUND,  Pi2'\!ii.'\  Ccner.iliy  any  pl^ce  indofed,  to 
keep  inheaAs;  but  efpecially  a  place  of  lltengih  to 
keep  cattle  which  are  diAraincd,  or  put  in  for  any  tref* 
pafs  done  by  them,  untti  they  arc  replevied  or  redeemed. 
In  this  fignification,  it  is  called  Pound  overt  and  Puund 
covert ;  a  Pound  overt  is  an  open  Pound,  ufually  built 
on  the  lords  walle,  and  which  he  provides  for  the  ufe  of 
himfelf  and  tenants,  and  is  alfo  called  the  lord's  or  the 
common  Pound  ;  and  a  backlidc,  yard,  C^r.  whereto  the 
owner  of  beatls  impounded  may  ceme  to  give  them  meat, 
without  oiFcncc,  is  a  Pound  overt:  A  Puund  covert  Is  a 
clofc  place,  which  the  owner  of  the  cattle  cannot  come 
to,  without  giving  offence  ;  fuch  as  a  houfe,  i^c.  Kiub, 
144  :  Term  de  Ley  :  Co.  Li:,  i^. 

There  is  a  difference  between  a  common  Pound,  an 
open  Pound,  and  a  circle  Pound,  as  to  cattle  impounded  : 
For  where  caulc  are  kept  in  a  common  Pound,  no  notice 
is  neccflary  to  the  owner  10  feed  them  ;  but  if  they  arc 
put  into  any  other  open  place,  notice  is  to  be  given  ;  and 
he  is  then  alfo  bound  to  feed  them  ;  and  if  b:ai>5  arc  im- 
pounded in  a  Pound  clofe,  as  in  part  of  the  di^rainer's 
houfe,  ftablr.  tsV.  he  is  to  feed  them  at  his  peri'.  C#. 
Lit.  47.  A  diftrefs  of  houfchold  goods,  or  dead  cha:tt;l7» 
which  are  liable  to  be  (lolen^or  damaged  by  ihe  weather, 
ought  to  be  impounded  in  a  Pound  covert ;  elfe  :he  dif- 
trainer  mud  anfwer  for  the  ccnfequtnces:  and  for  this  por- 
pofe,  under  fat.  11  Gea.  2.  t.  19,  any  perfon  diflraining 
for  rent  may  turn  any  p.-iri  of  the  prcmifei  upon  which  a 
diflrefs  is  trkcn  into  a  Pour.d,  pre  bu€  vift  for  fecuring 
fuch  diflrrfs.    Stc  tide  D^Jlre/t,  11. 

A  common  Pound  belongs  to  a  townffliip,  lordfitip,  or 
village  ;  and  ought  to  be  in  every  parilh,  kept  in  repair 
by  ihcm  who  have  ufvd  lo  do  it  tirne  out  of  mind  : 
The  overfight  whereof  is  to  be  by  the  Steward  in  th4 
Lett,  where  any  default  herein  is  puoUbable.  J>/er  288  : 
Ncj  52. 

POUNDAGE,  A  fobfidy  10  the  value  of  twelve- 
pence  in  the  pound,  anci:nlly  grantt:d  to  the  King,  of 
all  merchandize  expciied  or  imported.  Sec  tbi:  Dic- 
tionary, ti'.iC  Cu/ants  n  Mirtbandixd. 

POUND- 


I 


FOUN 


POUR 


P0UND-BRE;.CH.  if  a  diftrrf,  be  taU-n  and  im- 
pounded, thoii'jh  uithou;  joft  came,  the  awnrr  cannot 
break  the  pound,  and  take  away  the  diOrcfj;  it  kc  doth, 
viie  p:irty  dcUraincd  ni:\y  have  his  nLlionj  and  retake  the 
dirtrcfs  wherever  he  finds  it :  And  lor  Vound  breaches, 
t?V.  adion  of  the  cafe  lies,  whereon  tn-Hc*  damages  may 
be  recovered.  Co.  Li:.  261  : /V//  2  ^  M  ji-  i,<r.  5. 
Alio  Pound-brtachcs  maybe  inquired  of  in  the  Sht-rifr's 
turn  ;  as  ihcy  are  coirmoo  grievances,  in  contempt  of 
the  authority  of  the  La»v.  x  Ha-wk.  P.  C.  c.  10.  -'■  56. 

POUND  IN  MONiiY,  fiom  the  Sax.  /W.  i.  c 
fc»£fas,^  Twenty  fh)lJiiif*> :  In  the  time  of  the  Snxcttt  it 
coiifilted  of  pence,  as  it  doi!i  now  :  and  2^0  01  thufe 
(filver)  prnce  <M.r(j^<Wa  pouad,  bus  7zo  fcarcc  .vcigh  Jo 
much  at  (his  day.    L,-tmi-arA  z'g.  / 

POUR  KAIK  PROCLAIlV]fiR,yw7^«///>;Vr7/'jw/j 
trt  Ordares  tu  ftjjh^  cu  Riveis,  pies  Cities,  &c.]  An 
ancient  writ  directed  to  the  IVl  jyor  'or  Bitiiilf'  of  a  city 
loivn,  requiring  them  to  make  proclamation,  Thar  none 
cnjl  Jilth  hito  f  iactt  near /uch  ci'y  or  ic^Mn,  to  the  titijiaa 
thereof:  and  if  any  be  caR  there  already,  to  remove  tiw 
fame;  founded  on  the  J!ar.  12  R.z.  e.  13.  F.  N.  B  176. 
Indidlmcnts  for  niifances  now  fapply  the  place  of  ihrs 
writ.    See  t:l!e  Nn/ance* 

POURPARTY,  Prepare  prepariis,  prapartia^  Fr. 
fovrpeirt  :  pre  parte  ]  ]h:itparior  ftiare  ot  anclbte,  firft 
he'd  in  coirmon  by  parceners,  which  is  by  pait:tion  al- 
lotted to  ihcm.  Th'is  it  is  contrary  to  pro  indi'uifo: 
For  to  m.ikc  Pourparty  is,  to  divide  the  Jandsihat  (ail  to 
parceners,  which,  before  partition,  they  hold  jointly  and 
pro  indi-jifii.     Ohi  Nat.  Brcu.  1 1 .    bee  title  Parceners. 

POURPRESTURE,  Psurprcfrura,  from  the  Fr.  pcur 
pris,  cor/cptu/r.y  an  inclofurc.J  Any  thing  done  to  the 
n  jiance  ur  huit  of  tht  King's  dcmcfncs  or  the  highways, 
ice.  by  inclofure  or  buildings ;  endeavouring  to  make  that 
private  which  ought  to  be  public.  GUfiv.  I.  9.  r.  1 1  : 
I  hiji.  ^3,  272.    Sec  this  Didlionary  title  i^i'Jmice  f. 

CroMpUn  'xry  hi:  Jurifd,  152,  defines  it  inus :  Pour- 
r^t  ilurc  IS  properly  when  a  man  takclh  unto  himfelf,  or 
iiicroachcth  any  ihirg  he  ought  not,  whether  it  be  in 
any  jursfditlion,  land,  or  francliife  ;  and  generally  when 
any  thing  is  dor.c  to  the  nufance  of  liie  King's  te- 
nants. See  Kttihcn  to;  Mantjuaod*  s  Forejl  Law  t  cap.  10; 
C.'anvitUt  lt6.  e. 

Sktne  de  '•jerbor.  Ji^nff-  ifcrho  Pourprcflurc,  makes 
three  forts  ot  this  ofFtuce  ;  ore  againil  the  King,  a  fccond 
againll  the  lord  o\  the  tee,  the  ti>ird  ag-iinft  a  neiglibuur 
by  a  neighbour.  Sec  2  /j^/.  ^3  z~z  Et  iib.  nt^er 
in  Jcac  37  ^  :8.  That  aganift  the  King  happens  by 
the  lifgligence  o^  the  Sheriff'  or  deputy,  or  by  the  hmg 
COntit  u.mte  o(  vv;iis  inafmuch  a?  ih  (e,  who  have  I.mds 
near  the  crown  lands,  t^kc  or  indole  a  part  of  ihem,  and 
it  to  their  own.  . 

Pourpre;lui*c  againA  the  Lord  is.  when  the  tenant  ne- 
gl.£ls  to  ptrform  what  h'*  i<  bound  lo  do  for  the  Chief 
Li-rd,  or  I*-  any  wile  deprives  him  <,i  iiis  right.  Cc^eU. 

Poutprellure  ag^nnrt  a  nei  hbfur  is  of  fhc  lame 
nnture;  h  is  mentioned  in  the  Miitaji.  1  tcm  843;  and 
in  Tl-r.rn  zbz  v 

Pi^UR  bElSIR  TERRES  feme  joe  thnt  en  do^cr, 
S:c  J  All  ancient  A-rit  wheicbv  tnc  King  I.  izcd  the  bud 
winch  ihe  wife  of  hi'j  tenant,  who  held  meaptie^  deceafed. 
had  for  hrr  dowry  if  {he  married  without  his  ieave  i  was 

Vol.  H. 


grounded  on  the  ftatute  of  the  King's  orerogaMve,  eap  3. 
See  F  A'.  B.  174.  Thi^  writ  t!oc5  ni  t  now  ti.:  S::e 
Jla',  12  Cm-.  2  f.  24,  abolidiing  thefe  and  otbr-r  Kuaal 
ex'cfls  of  tenures. 

POURSUiVANT,  from  the  Fr.  p^ur/uivre,  i  e. 
ptrfequt  \  The  King's  m  fTengcr  atrencing  him,  to  be 
fentonany  occifion  or  nu-fi'-tge  ;  ai  ior  the  :ipprerendirg 
a  pcrlun  accufed  or  fufpefled  of  any  offence:  Thofeem- 
ployi'd  in  martiol  caufes  are  called  Puifutvants  at  Arms, 
bee  Herald. 

The  reft  are  ufed  upon  other  mcfT  ges  in  time  of 
peac>,  aid  clpecially  in  matters  touching  jurifdictiun. 
Njch!as  Vpton^  in  his  book  De  nilitari  O^.cio,  l:h.  t, 
<.  Mt  mentions  the  ancietit  form  of  making  thcfe  Pur- 
Jufvttn'.i ;  and  teils  us,  tha:  tliey  were  called  militei  I'm- 
gum  es  ;  becau'e  their  ch  ef  hon.  ur  w.is  tn  cujlodia  Ungkfe^ 
and  he  divides  cheni  into  tur/ores  ej:ji/a/tfet  and  pre/ecu- 
lerts.  CcxLtU, 

POURVEYANCE,  or  PITRVEYAKCE ;  The  pro- 
viding  nectffjiics  for  the  King's  houJc. 

The  protitable  prerogative  of  P ur-veye:r.(m  and  Pre- 
emption,  was  a  rightcnjoytd  oy  tlie  Crown,  of  buying  up 
provifions  and  other  neceflarics,  by  the  inicrventi  -n  of 
the  King's  Purveyors,  for  theufs  oi  hi;  royal  houfchold, 
at  an  appraffed  valuation,  in  prefercrice  to  all  others,  and 
even  without  confent  of  the  owner  ;  andalfo,  of  forcibly 
impri-'fling  the  carriages  and  horfcs  of  the  Subjecl,  to  do 
the  King's  bufincfs  on  the  public  rojdt,  in  the  convey- 
ance of  timber,  baggage,  and  ih  :  hke,  however  incon- 
venient to  the  ptopnctor,  upon  paying  him  a  fettled  price. 

This  prerogative  prevailed  pretty  generally  through- 
out Europe,  during  the  fcarcity  of  gold  and  fil*  cr, 
and  the  hrgh  nominal  valuat  on  of  money  confeQuctnir,! 
tliercupon.  In  ihofc  carK  times,  the  Kind's  hcufchoid 
(its  well  as  thofe  of  inferior  Lo'ds)  was  fupported  bv 
fpeciBc  renders  of  corn,  and  other  vifluahs,  trom  the 
tenants  of  the  refpedivc  dcmefnes  ;  and  there  wa^  alfo  « 
continual  market  kept  at  the  pihce  gate  to  lurn  Ot 
viands  for  the  Royal  u!e  4  lnjl.  273.  And  this  anlwer-*- 
ed  all  porpofes,  in  t*iofe  ages  of  fimphciiy,  lo  long  as  the 
King's  Court  continued  in  any  certait.  pUce-  But  uhrn 
it  rcmo\  cd  from  one  part  of  the-  kingdom  to  anomer,  [at 
was  formerly  very  frequcnily  dnnt,]  tc  was  ft  und  nrcef- 
fary  to  fend  Purveyors  beforehand,  to  get  together  a 
•fLificient  quantity  of  provifions  and  other  ueccliancs  tor 
tht:  houfehoid  :  And,  lell  the  unufual  demand  Ihou  d  raife 
ihem  to  an  exorbitant  price,  the  powers  belore  mi-n- 
tioncd  were  veiled  in  thcic  Purveyors ;  who,  i-  pn>ce*.*  of 
time,  greatly  abuled  their  nuthoiity,  and  becartie  a  ^rest 
opprcflion  to  the  Subj-ct,  thi;iigh  of  litUe  advHntJv;^e  to 
the  Crovvp  ;  ready  mone) ,  \v  >  pen  maikct,  (aIich  tne 
Royai  rt'fiJi-  ce  wa^  more  ncrmaucnt.  and  fpc>.ie  began 
to  be  plenty.)  being  fou.id  ui-on  t-xperif  nee  to  be  ihc  bcft 
provcdnorot  any.  Wtieref.re,  by  degrees,  me  powerfi 
of  Purveyance  have  deUintd,  in  foreign  countries  as 
well  a-,  our  Own  ;  and  ri.ivin»  fallen  i*.ir>  dtiufe  h-.re  ror- 
infc;  the  futpenfion  of  Wiora.-ciiy,  K'-'n  CAcr/rj  1 1  at  iiis 
RVdotation  coi^fenied,  byy?a/.  12  Car.  a,  c.  24,  tonfij^n 
intiri'ly  thefe  branches  0/  hu  rcvt-nue  ar.o  p  Acr  :  And 
the  Parliament,  in  fart  of  recompcnce,  fettled  on  him, 
his  heir- aid  luccelf.rs.  for  ever,  the  hered!i.iry  excile 
ot  li'tci-n  ponce  per  barrel  O'*  a  1  h ::er  ar  (  ,tl,'  told  in  the 
kingdom,  a'»H  a  propcr.ionaolc  fum  f^^^  ccrt-iin  othef 
liquors.  J  Cemw.  sliy. 
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Bjr  Ail  Jlia.  is  Car,  j.  24,  it  it  proridcd,  "  ITiat 
ro  periont  by  <oloar  of  buying  or  roakior  provitioii 
or  rurveyancc,  Ihall  take  any  thin^  of  any  Subjc<),  with- 
out the  full  and  free  confent  ot  the  owner,  obtained 
without  menace  or  force,*'  x^c, 

'i'enporary  a^s  have  b«en  pafled  fufpendiog  this  lU* 
tute  in  favojr  of  the  King's  Rojal  progrelfe),  -v/z. 

13  Car.  X.  ji.  \.  e,%:  i  y*;j.  a.  c»  10 ;  and  in 
favour  of  the  Navy  and  Ordnance.  fr«r.  13  iff  Xi^Ci, 
€.  20.  Sec  further,  title  Far^tuisf, 

POURVEYORcr  PURVEYOR,  Previfir,  derived 
from  the  Fr.  fiurvoir,  i.e.  frovtiifrt.]  The  oiBcer  of 
ihcKing  or  Queen,  or  otiier  great  Pcrfonagc,  who  pro- 
vided com  and  other  viilual  for  their  Jioufe.  See  Ma^ia 
Cl-aria,  t.  2:  :  fiat.  3  Eii  I.  r.  7  ^  3I.  i^awra  l^.ejkj- 
e'tm.  Artiiuii Juptr  ttpriat,  28  E.  i.Jl.  3,  r.  2. and  other 
ftattitcs.  The  name  cf  Purveyor  was  foodious  in  times 
p:il>,  that  by  Ja:.  36  EJw.  3.  c.  z,  the  heinous  name  of 
Purveyor  wjs  changed  into  buyer ;  but  the  office  ts  re< 
itrained  bv  /fat.  12  Car.  s.  (.  24.  See  cute  Foin-vtyanct, 

POW-iWKE.  To  pcrvcrfcly  and  malicioufty  cut 
down  or  dcllroy  the  Pow-dike,  in  the  fcn$  of  Ker/clk 
and  Elj,  b  felony,  by  /tat.  22  Hen.  8.  f.  1  j . 

POWER. 

A»  Authority  which  one  man  gives  another  to  ad 
for  him ;  a  term  commonly  applied  to  a  reiertation 
made  in  a  conveyance  for  perfons  to  do  fome  certain 
3,&s ;  as  to  make  leafes,  raife  portions,  or  the  like,  a  Lili. 
Jhr.  359. 

1.  Vpm  tchat  Eftattt  and  iy  what  IVerdt,  a  Ftntier 

^joU  b<  rtti/id, 
X.  /fpw  a  Pewr  pdl  be  exJteuniUJ  a»J  txetuteJ. 

I.  In*  conveyances  to  an  ufe,  a  man  may  dircfl  or 
irciiel  the  ule,  as  he  pleafes,  and  the  fiat.  27  H.  8.  c.  10, 
evecutcs  the  poQcfuon  to  ibe  nfe  :  therefore  be  may  an- 
nex Powers  loeltates,  uhicb  cannot  be  annexed  to  them 
hv  a  convcysnce  at  the  Common  Law.  Co.  Lit:.  237.  a: 
Mc.  610.  And  therefore,  to  the  limitation  of  an  ure  for 
life,  he  miy  annca  a  power  to  nuke  Icafcs  lor  years,  or 
lives,  or  to  makea  joiniure  to  a  wife.  Mo.  ,81:  i  Le-v. 
5S  :  Or  to  grant  annuities,  raife  portions,  ^V.  Me.  i^i  : 
Or  to  make  a  joinlJfc,  and  alfo  a  leafe  to  commence  after 
his  de-:H.  for  portion!,  i^c.  HarJ.  ^13.  So,  he  may  an- 
nex a  potter  of  revocation  of  alt  ulcs  limited,  and  to 
naSce  a  limitation  of  new  uf;s«  and  this  wiil  noi  be  re- 
pcgnant.  Cs  Liu.  237.  a. 

So,  a  Power  may  be  annexed  to  an  etlate  by  another 
deed,  executed  at  the  fame  time,  though  it  be  not  in 
the  fame  con\cvance  by  which  the  ciiate  is  conveyed. 
1  Keiu.  579.  Sa,  a  man  miy  give  a  Po*er  or  authority 
by  will,  unich  is  a  naked  authority,  :ioc  annexed  to  an 
eitate:  as  if  he  dcviies  to  ^.  for  li>e>  and  afterwards 
that  it  fh^ll  be  at  his  difpor:il  to  any  of  his  children  then 
living;  he  hath  but  an  citate  for  life,  with  a  naked 
Power  to  difpuie,  tr  the  manner  dircded  by  the  will. 
I  Sali.  24:  3  Smik.  376.  So,  he  may  give  a  Power  to  % 
lUanger,  which  is  a  naked  collateral  Power,  utd  an- 
nexed CO  an  rlUte.  Or  a  Pcvcr  in  groff,  which  cakca 
effVit  after  hiseRatei^  determined,  harj.  415. 

If  a  Power  b^  to  A.  cr  his  affigns,  to  mike  leafes, 
f^i.  the  Power  runs  with  the  eibtc  to  the  affignec  in 
deed,  or  in  law.  1  /Vn/.  340 :   2  Jan.  no.  So,  in  alt 
taSc\  a  Power  coupled  with  an  intercft  may  be  affigned : 
6 


as,  a  Power  to  a  lefibr,  and  his  alEgns,  to  cue  dowr.- 
irccs.  2  Med.  317. 

Powers  which  are  given  to  mere  ftrangers.  that  U,  to- 
perfons  who  have  neither  a  prefcnt  nor  future  eflate  or 
interell  in  the  lard,  are  faid  to  be  etJlr.ferei  10  the  land  ; 
thofe  which  arc  referred  to  a  perfun,  who  has  either  a 
prefcnt  or  future  efhte  or  intercft  in  the  land,  are  faid  to 
be  rtlatini  to  the  land  ;  and  ihefe  again  are  fubdivided 
into  tAo  dafTe!,  Powers  aamxtJ  to  ibc  cilate  in  the  land; 
and  Powers  in  gro/s.  Powers  ar  zexed  arc,  where  a  per- 
fon  has  an  ellate  in  the  land,  and  the  ellate  to  be  created 
by  the  Power,  is  to  uke  cifcd  in  poUclIton  during  the 
continuance  of  the  eftate  to  which  the  Power  is  an. 
;  nexed  ;  fuch  is  the  Power  uuilly  given  in  fettlcments  to 
tenants  for  life,  when  refpsclively  in  po0efuon,  to  make 
leafes.  Powers  /«  gra/i  are,  where  the  perfon  to  whom 
they  are  given  has  an  ellate  in  the  land ;  but  the  ellate 
to  be  created  under  or  by  nrtue  of  the  Po^^er,  is  not  to 
uke  its  eJfcil  till  after  the  determination  of  the  eibtc  to 
which  it  relates ;  fuch  are  the  Powers  ufually  inferted 
in  fettlcments,  to  jointtire  an  after,  lakeo  iville.  1  iujl. 
342,  b.  in  ft. 

If  a  man,  feifcd  in  fee,  covenant  to  fland  fetfed  Co  the 
ufc  of  himfcif  for  life,  ivith  Power  to  make  leafes,  re- 
mainder to  ar.cther  in  fee,  the  Power  is  not  well  railed. 
Ch.  Ca.  161.  If  the  con  1:  derail  on  of  the  covenant  does 
not  extend  to  the  Power  to  make  leafes.  Ms.  145 : 
iCc.175:  Rajm.24%.  So,  upon  fuch  covenant,  he  caoQo: 
rcferve  a  Poner  to  make  leafes,  joiotores,  cr  for  prefer- 
ment of  yooDger  children,  i^c.  Mo.  381,  383. 

Words,  which  fhcw  the  intent  of  the  parly,  are  fuffi- 
cient  10  create  a  Po  ^er ;  as  if  a  Power  be  to  demife  or 
leafe,  though  the  intent  is,  that  he  declare  the  ufes  of 
the  firrt  fcitlerocnt  for  life  or  jreirs ;  for  the  leafe  does 
not  take  effird  by  demife,  bat  by  declaration  of  the 
ufes.  Mo.  611.  So,  if  a  roan  expreflcs  the  Power  only 
by  implication,  it  is  well  ;  as,  provided,  that  he  ihall 
not  have  Power  to  alien,  z^t.  oihemife  thai  to  make  a 
jointare,  and  leafes  for  21  years,  it  is  a  good  Power  to 
make  a  jointure  and  leafes.  1  Lta.  148.  So,  if  a  dctiie 
be  to  J,  for  life,  to  fel,  let,  and  make  e  ftatcs  out  of  it  as  I 
mTght,  and  afterwards  tohisdaughter  in  uil ;  J.  has  power 
to  make  leafes,  it  being  the  culiom  of  the  counrrv  uhcrc 
the  land  lies,  to  let  for  lives  or  years.  2  Rcl.  261.  /.  35. 

But  a  Power,  being  executory,  may  be  refiraincd  cr 
enlarged  by  a  fubfequeot  deed  :  a*,  if  a  Power  be  ge- 
neral, to  revoke;  by  a  covenant  afrerwirdi,  that  he 
will  not  revoke  wiibout  the  confent  of  B.  tac  Power 
is  reflrained.  7m.  411.  lo,  if  the  cocSdcraiion,  upon 
I  which  the  Poner  wn  founded,  d^j  not  cxtefd  to  lh« 
perfon  to  whom  the  leafe  is  made,  the  leife  ftiU  be 
void  :  as,  if  a  man  covenant,  in  confideration  of  natui4 
affeaion,  to  (land  fc'ifed  to  the  ofc  of  himfelf  for  life, 
(Jt.  with  Pouer  to  make  Ic.ifc;,  We.  a  'rife  ;o  a  (tranter 
is  void  :  for  he  is  not  wishii  tl-.e  conSder.-.tico.  a  Ktl, 
ibo.  I.  30.  So,  if  a  Pc<\er  at  its  creaiion  be,  to  make 
leaies  to  a  perfoo,  to  whom  the  ccofideraticn  does  no: 
ex:end,  it  «iU  be  void,  though  the  leafe  be  executed  to 

a  pe.-fon  within  the  confiderjiion.  a  Ral.  260.  /.  35.  

But  a  man  cannot  annex  a  Power  of  revocation  to  a 
hrtjftment  or  grant,  for  that  will  be  void.  1  Uji.  aj;,  a : 
iVa.  610. 

Powers  of  revocatioo'  of  ufes  of  lands  are  »ery  fre- 
quent in  merely  voluntary  conveyances,  but  have  of  late 
been  difufcd  in  snurijge-fcttleiw.ats;  dcubu  having 
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%n(cn  whether  fuch  fettlcments  arc  not  fiaaduletit  uith* 
in  (he  J!tu.  27  £iiz.  e.  4:  T.  ypn^t  94,  05.  Powers  of 
revoraiion  in  their  creation  are  to  be  conilrued  favoui- 
ably  ;  and  therefore  t^o-  exprcfs  or  technical  words  are 
necelTary  10  the  creating  ol  Tuch  Powtri ;  but  ary  cx- 
prciTion  tvltich  denotes  an  intent  to  rt-fcrve  Cuch  Poiv'crt 
will  be  fufficient.  x  /'Vrw.  ^76:  3  KiL  16.  But  if  foch 
Power  be  once  executed,  tnat  is,  the  old  ufes  over  the 
whole  eiUtc  revoked,  and  new  ufcs  limited,  foch  new 
ufes  cannot  be  revoked*  without  an  exprefs  relervation 
of  a  Power  for  fuch  purpofe.  Pre.  Co.  474  :  2  MaiT, 
1 1  j6  :  2  Vtf.  21 1.  A  Potvcr  of  revocation  may  extend 
to  all  the  limitations,  or  be  rcfiriflcd  to  a  pniiicular 
efiate,  limited  by  the  conveyance;  as  where  the  ufc  is 
10  A.  for  life,  remainder  over,  with  Power  to  revoke  the 
eflate  for  life  criy,  this  fecms  to  be  a  good  Power. 
2  Rol,  Ah.  z6z.  pi.  I,  Sec  further, /'c«/'Z)»jw  ^reat. 
lib.  2.  (.  6.  §  6,  7,  and  the  note»  there. 

z,  A  Power,  fliall  be  cxpconded  ftri^lly ;  therefore 
if  a  man  has  Power  to  make  lc.ifv-s  generally,  this  ex- 
tends to  make  Icafes  in  pofleffion  only,  and  not  in  rcver- 
fion.  3  ^fl//.  261.  5  :  Cro. 'Jac, -^xS  :  I'eh.  ziz:  Ray. 
348  :  I  LJ.  Raym.  zdy  :  2  Sail.  $37  :  i  Ltv.  168  : 
6  Co.  33.  <i;  Mo.  199:  I  Lee.  35  :  3  Lto.  151.  Nor  a 
leaftf  to  commence  itt  /nturo,  Raym.  24S  :  1  Leo.  35  : 
7'eL  222  :  Cro.  Jac.  jiH  :  Mo.  494.  So,  if  the  Power 
be  to  make  Icafes  for  tn*o  or  three  lives,  he  cannot  make 
a  leafc  to  one  not  in  ejji ;  a»  to  the  fon  of  B.  not  born, 
Raym.  163.  So,  if  the  Power  be  to  make  leafes  in 
poHeflion,  he  cannot  make  a  leafe  of  lend  in  reveriion, 
though  it  be  10  commence  in  prtftaii,  i  5jX  101  : 
Cb.Ca.  18. 

So,  if  part  of  a  leafe  be  in  revcrfion,  the  whole  leafe 
(hall  be  void,  j  $alk,  276.  So,  if  the  Power  be  to  make 
Icaffs  in  poiTeflion,  or  in  reverfion,  he  cannot  make  a 
leafe  in  poltcflion,  and  another  leafe  of  the  fame  land  in  I 
reverftoo ;  but  his  Power  to  leafe  in  revcrfion  extends 
only  to  make  leafes  of  the  lard,  which  was  not  then  in 
pofTcffion.  1  Ld.  Raym.  269  :  2  Salk.  557.  Soa  Power  to 
make  a  leafe  of  three  lives  or  three  years  in  poHenion, 
or  for  two  lives  or  thirty  years  in  rcverlion,  warrants 
only  a  concurrent  leafc  for  two  lives ;  for  a  leafc  for 
lives  cannot  commence  at  a  future  day.  1  Ld.  Raym, 
269  :  z  Sa/^t.  5  37. 

But  if  a  Power  be  annexed  to  the  eftaie  of  him  in  re- 
vcrfion, to  make  Icafes  generally,  he  may  make  a  leafe 
i/t  frefcttti  of  the  revcrfion.  I  Lev.  168.  Though  the 
Power  be  to  make  leafes  in  pofteffion.  Cb,  Ca.  18: 

1  Le-v.  168  :  I  Sid.  260,  261.  So,  if  a  fine  be  to  theco- 
nufee  for  1 5  ycarj,  afterwards  to  B.  for  life,  wiih 
Power  to  leafe  for  three  lives,  or  ai  years  in  poffeffion  ; 
he  may  make  a  leafc  during  the  15  years  of  land  in 
Irafc  at  the  time  of  the  fine,  when  fuch  leafe  expires. 

2  Rel.  260.  /  50:  Cro.  Jm.  347:  I  Rd.  tz:  z  Rol.  1X6. 
iioif  hufbandand  wife  kafe  purfuantto  \\\cjlat.  32//.  8. 

■-<.  28  ;  and  then,  by  afl  of  Parliament,  the  cftatc  is  fet- 
tled to  ihe  hufband  for  life,  with  Power  to  leafe  for  three 
livci,  or  21  years ;  he  m.-»y  make  leafes  of  the-reverfion 
during  the  fu ft  leafc  by  the  hufband  and  wife.  2 
261.  /.  15  :  I  Lfv.  36:  coKt.  Dyer  357,  a.  So,  if  a 
Power  be  to  make  leafes  in  revcrfion  for  three  live*,  t^e. 
he  may  Icafe  for  three  lives,  when  there  is  another  life 
«  fji,  though  the  Power  docs  not  fay,  to  make  Icafes  of 


the  revcrfion;  for  there  is  no  prejudice,  z  Rcl.  z^\. 
I.  30.  So,  he  may  make  a  leafe  for  years  dctcrminablfi 
upon  three  lives,  to  commence  after  the  end  of  tha 
foimcr  leafe  in  tjft.   8  Co,  70.  See  title  Le^ife  \.  z. 

Whatever  is  an  equitable,  ought  to  be  deemed  a  legal, 
exccatioit  of  a  Power;  and  the  reafoa  is  obvious ;  for 
Powers  were  originally  in  their  nature  equitable,  but 
arc,  by  the  Statute  of  Ufcs,  transferred  to  Common 
Law.  See  2  Burr.  1 147  :  1  Co-iup.  266. 

There  is  a  diflindion  between  the  Sm-extsution  of  a 
Power,  and  a  defeSiive  execution  of  a  Power :  for  though 
a  Court  of  Equity  will,  under  certain  circumAances, 
help  the  latter,  it  will  never  aid  the  former ;  becaufe  fo 
to  do  would  be  repugnant  to  the  n»ture  of  a  Power, 
which  always  leaves  it  to  the  free  will  and  ete^on  of 
the  party  to  whom  the  Power  is  given,  to  execute  it,  or 
not ;  for  which  rcafon  Equity  will  not  compel  the  exe- 
cution of  a  Power,  or  conftrue  the  a^  as  done  when 
there  is  no  evidence  of  the  intention  of  the  party  to  do 
it.  2  P.  'H'm$.  490:  and  fee  Pd^til  on  Pc^en.^The 
declaration  of  fuch  intent  is,  however,  a  fuificient 
ground  for  the  interference  of  a  Court  of  Equity. 
2  fern.  69.  A  covenant  in  a  marriage  fettlement,  refer- 
ring to  a  Power,  or  to  the  eltate  on  which  the  Power 
att'tches,  ie,  in  rcfpc£t  of  the  confideration,  a  fufiicienc 
indication  of  an  intent  to  execute  fuch  Power,  z  Fretm* 
256  :  z  yei-n.  379:  Sec  z  P.  IVms.  zzl :  Gilb.  Rep, 
166 :  Atntl.  3. 

The  interference  of  Courts  of  Equity,  in  cafes  of  a 
dcfcAive  execution  of  a  Power,  proceeds  upon  the  tame 
principles  as  thofc  on  which  thoie  Courta  will  fupply 
^ny  dcfc^  in  the  fuirender  of  a  copyhold  cftate,  and  is 
therefore  bound  by  the  fame  confiderations.  Treat,  £j. 
i.  314.  ».  See  this  Diftionary,  title  Copyhold, 

In  8aih  and  Montagae^i  Cale,  (3  Cb.  Ca.  ^9,  93,)  it 
is  faid,  by  the  two  Chief  Juliices,  that  if  the  party 
appe?r  to  have  intended  to  execute  his  Power,  and  ii 
prevented  by  death.  Equity  iliall  intcrpofe  to  eftcAuate 
his  irtent,  for  it  is  an  impediment  by  the  afb  of  God  ; 
and  the  cafe  of  Smith  v.  Jflnon,  ( 1  Lb.  Ca.  264 :  Ftmh, 
Rep,  273,)  is  relied  on  as  an  autiiorily  to  fuch  an  cfFcfl ; 
but  this  not  being  an  original  opinion  of  the  learned 
Chief  JulUces,  ard  founded  only  on  the  cafe  cited,  can 
be  earned  no  farther  than  that  cafe  warrants ;  upon  re- 
ference to  the  circumftances,  it  will  be  found  to  afford 
an  authority  rather  againd,  than  in  fupport  of  the  no- 
tion, that  where  a  man  is  only  preparing  to  execute  a 
,  Power,  and  dies  before  he  doc;  execute  it,  the  prepara- 
tory (Icps  amount  to  fuch  an  execution  as  Equity  will 
make  ed'cAual ;  for  it  is  obfcrvablc,  that  the  Court,  in 
Smiib  V.  JjhtsHt  dircflcd  an  iffue  10  try  whether  the 
notes  or  inlUuflions  for  the  will,  from  which  the  intent  of 
(he  donee  of  the  Power  was  inferred,  were  part  of  his 
will ;  which  iifue  wauld  have  been  unneceffary,  if  the 
Court  could  have  relieved  on  the  ground  of  preparatory 
meafurcs  only  :  the  relief  afforded  in  that  cafe  muft 
therefore  be  referred  to  the  refuk  of  the  ilTue,  which 
was,  that  the  notes  or  inftru^ions  were  part  of  the  will. 
^reat.       i.  315.  in  r. 

It  is  laid,  thai  Equity  will  relieve  the  defeflivc  execu- 
tion of  a  Power  to  make  leafes ;  but  this  moll  be  uodcr- 
llood  of  fuch  Icafes  as  are  not  derived  under  Powers  Ii- 
mitcd  in  iheir  nature  to  a  particular  mode  of  execution ; 
for  in  the  conflri^ion  of  Powers,  originally  in  L'lcir  na- 
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ture  legal,  Courtjof  F-quicy  muft  fellow  the  \xw,  he  ihc 
confider.ition  ever  fo  mcrtcoriou$ :  for  inflance,  in  the 
cafe  of  Powers  by  lenan:  tn  tail,  lo  make  Icafes  under 
ilic  thtuie»  if  not  executed  in  the  requifuc  form,  no  con- 
fuleratian,  IiOACver  meritorious,  will  avail.  So,  with 
rcf|>e£l  10  defcflivceyccuiionsof  Powers  under  the  Civil- 
L\A  Ail,  Powers  unJcr  paritcuUr  family  cntaili.  Equity 
cm  no  more  relieve  from  them  than  ii  can  from  defecis 
in  a  ccmaton  r':co¥ery.  The  principle  upon  which  the 
rule  oi  coniUuclion  is  founded,  in  thefc  cafes  is,  that 
tiiereis  notliingtoatfcAlhe  confcieQcc  of  the  remainder- 
nan.  C/h-wp.  367. 

In  the  cafe  of  dcfcclive  execution  of  Powers,  it  is  not 
necefliry,  in  order  to  inJace  the  interference  of  a  Court 
of  Equity,  that  the  confideraiion  ftiould  be  ftriclly  va- 
luable;  but  it  ii  fuBicient  that  it  be  meritorioui;  i  e. 
founded  on  fome  moral  obligation.   7r  Ej.  i.  516.  tna. 

Though  equity  will  not, even  in  favour  of  creditors, 
cxecu'.c  a  Power  v\hich  the  party  himfelf  has  omitted  to  j 
execute  ;  yet,  if  a  Power  be  executed  in  favour  of  a  vo-  [ 
lunteer,  though  a  child,  it  feem^  agreed  by  all  the  cafes, 
that  the  money  fliail  be  alTcts  for  the  benclic  of  credit- 
ors. 2  rem.  319:  I  Ji&  j^€)^  :  I  Vtf.  I.  .  Nor  can  a 
Fowcr  hz  (o  framed  as  10  proteil  an  appointment,  urtdcr 
it,  from  payment  of  the  deb:*  of  the  pcrfon  appointing. 
2  ytj.  6+0.   See  lit'e  Extatter  V.  6. 

It  is  agreed  tn  th«  Books,  that  a  wife  may,  without 
her  hufband*  execute  a  naUrd  authority,  whether  given 
before  or  after  coverture,  and  though  no  fpccial  words 
arc  ufed  to  difpenfe  with  the  difability  of  coverture  ;  and 
the  rule  is  the  fame  where  both  an  tntercll  and  an  au- 
ihority  pafs  to  the  wife,  if  the  authority  is  collateral  to, 
and  doth  not  flow  from,  the  interefl;  becaufe  then  the 
two  are  as  unconre£led,  as  if  ihcy  were  veiled  in  clifTer- 
cnt  pcrfons.  Fincb.  P.cp.  3^6.  A»too,a  fum  ce-vtrt  may, 
without  her  hulband,  ccnvey  lands  in  execution  of  a 
mere  Power  or  authority,  fo  may  flie  with  cqu.il  cffefl 
in  performance  of  a  condition,  where  land  is  vefled  in 
her  on  condition  to  convey  to  others.  Jentt  137,  8. 
TbcrcaCon  wl*y,  in  ihcfe  inilanccs,  the  wife  may  convey 
without  hrr  hulband,  fecms  to  l>r,  that  he  can  receive 
no  prejudice  from  her  ^€^s,  but  a  great  one  might  arifc 
toothers,  if  his  concutrence  Ihould  be  clTcntial.  1  InJ}. 
lit.  c  III  H.  Sec  title  Barctt  and  Fii-it 

As  to  the  Su/^eii/ian  and  ExtinSicu  of  Powers,  fee 
I  l«Ji.  342,  h.  in  n:  and  as  to  the  rules  by  which  the 
creation  and  execution  of  Powers  in  general  are  go 
verncd  ;  fee  Vcwtl  en  Pcivers  :  and  further,  with  rc- 
foed  to  fubjeifls  ccnncflcd  therewith,  this  Didionary, 
titles  /iuibdriiy  i  Ejistt  i  Limitathn  of  Efiatt\  Ltaft\ 
Remainder  \  Truji  ;  V/e,  fez. 

P0W8R  OF  THE  CouKTy;  See  Pc^  CtmitMuj. 
Power  of  tms  Caov.s  ;  Sec  title  A'/ej. 
Power  of  the  Parent;  6teF4tre.it. 

POYNING*S  LAW,  An  aa  of  Parliament  made  in 
JrthtttJt  in  the  reign  Hen.  VII.  fo  called  becaufe  Sir 
Edward  Foyiung  was  Lieutenant  there  w  hen  it  was  made, 
whereby  all  the  flatmcs  in  En^Ir.nd  were  declared  of  force 
in  ireUadi  wh^chbefore  that  time  they  were  not.  ii  Rep. 
1C9.  See  title  IratLnd. 

PRACTICE.  Thii  term  is  rometiines  applied  in  an 
unfavourable  fcnfe,  to  fignlf;  fraud  or  had  pratltcc. 
Thuj  clandcflinc  picccedingsarc  faid  to  be  hj  Pra^iiki, 
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By  this  is  onderflood  the  form  and  manner  of  con- 
dui^in^  and  carrying  on  fuits  or  profecutions,  at  Law  or 
in  Equity,  civil  or  criminal,  through  thrir  various  flsgt:5. 
from  the  commencement  ol  the  proceA  to  final  judgment 
and  execution  ;  according  to  the  p  inciples  of  Law,  and 
the  rulei  laid  down  by  the  leveral  Courts. 

Though  the  knowledge  of  this  PraSUe  is  to  be  ac- 
quired chiefly  by  experience,  it  is  founded  on  the  ori. 

final  ftruilurc  and  progreflive  improvements  of  our 
,aws.  Several  modern  treatifcs  have  been  written  oa 
the  PraAice  of  the  fevcial  Courts  of  AV»j'/  Bench, 
C:mme:t  P/eai,  Chaacery,  and  E.tele^ufr  ;  fome  of  whick 
are  by  no  means  liable  to  tlic  cenfurc  p^fTrd  on  former 
produ^Hons  of  that  nature,  by  the  learned  and  ingcnioas 
writer,  ftvm  whom  the  following  abridgment  i>  ex- 
tracted. The  nature  of  this  Diclionary  precludes  the 
pofUbility  of  entering  into  any  thing  like  a  general  detail: 
on  fo  complicated  a  fubjeCt :  the  various  points  of  which 
arc  inci'dcntally  noticed,  under  the  (everal  heads  to  which 
they  apply. 

Some  idea  of  the  F:Jjl/e  PraJIia  of  the  Courts  is 
given  under  i\i]e  ^tsltom  in  Ceurt  \  and  which  the  fol* 
lowing  fumirary  may  fcrvc  further  to  illullralc.  It  \\ 
taken  from  a  v^ork,  which  would  probably  have  frcured 
to  its  author  a  fame  mere  adequate  to  his  dcferts ;  had 
not  the  fplcndour  of  the  Cemxtniariej  obfcurcd  all  infe- 
rior exertions  of  ingenuity  and  cUgancc.  Sec  Ememui, 
Dial.  2.  ^  zi — 40.  ^ 

It  mull  be  owned,  (fays  that  writer,)  that  the  know- 
ledge of  Praflicc  can  be  acquired  only  by  Praftice : 
though,  as  its  rules  depend  on  principles,  it  is  as  much  a 
fcicnce,  as  any  ether  pan  of  the  Law.  Ic  is  impolfible 
even  to  recoiled  thofe  rules,  and  often  difficult  to  invef- 
tigate  them.  The  very  fc  v  books  of  any  credit  that 
have  been  written  on  this  fubje£l.  are  written  on  a  looOc 
and  uoconncded  plan,  and,  after  all,  fpeak  only  to  the 
learned.  This  branch  of  Law  is  more  than  any  other 
dcllituieofany  elementary  treatife. 

Bat  this  defeA  has  f:nce  been  very  much  fopplied  by 
Crotnften**  Book  of  Pra^ice  in  the  Courts  of  K.  B.  and 
C.  P.  fince  enlarged  by  Scf/oit  i  lmpey*t  Pracliu  in  the 
fame  Courts;  Tidd't  Prcdice  iu  the  Court  of  K.  B. ; 
and  peihaps  others  which  might  be  named,  if  Dot  as  of 
equal  mcnt,  >ctpf  coofidcrablc  utility. 

The  following  idea  of  Prailice,  given  by  the.  author 
of  Eancmtii,  is  new,  and,  it  ts  believed,  .accurate  as  far  as  it 
goes:  it  may  aHbrd  a  plcafing  view  of  the  raiicnaitof 
Praflice,  even  to  adepts;  but  it  is  chiefly  adapted 
to  the  irAro^ion  of  thofe  who  are  firil  fetting  out  in 
the  Profc0ion  :  who,  either  from  loAurcs  in  the  Univer- 
fity,  or  in  ihcir  cwn  private  fludics,  have  a  tolerable  no- 
tion of  the  general  principles  of  Law  :  though  they  may 
have  barely  fet  foot  in  fl^'eJimiKper  Hell,  and  cocfe. 
quenily  have  but  lictle  idea  of  the  Prance  of  a  Court. 
It  arifes  on  the  following  cafe: 

A  perfon  who  has  a  csufc  of  complaint,  cither  for  a 
right  detained, or  an  injury  dene,  ts  determined  to  bring 
his  jSt'iiiH  :  and  by  his  attorney  takes  out  Pra,tfs  .tgainil 
the  party  complained  of;  in  confequencc  of  which,  the 
latter  (who  is  called  the  defendant)  puis  in  Bail ;  either 
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common  cr  fpecial,  as  the  cafe  requucs.  The  defend- 
ant being  ihus  fecurcd,  the  plainiiff  dt:lc,r<i  in  proper 
form  the  nature  of  his  caufc  ;  the  defL-ndarit  aniWcrs 
this  declaration  ;  ind  the  charge  and  defence,  by  due 
courfc  cf  Plred:ngt  ('n  the  com  Ic  of  which  may  be  intro- 
duced 3  Demurrer  on  either  fide,)  arc  brought  (o  one  or 
more  pKir  limplc  fails:  tiicfe  fj^h^  aiifing  out  of  the 
pleadings,  and  thence  called  Ifuei,  come  next  to  T rial  by 
2,Jt>rj\  who.  having  heard  the  Eiiideucecxi  an  ifliie  be- 
fore thecn,  hiid  (let  it  be  fiippofcd)  a  i'erJiS  for  the 
plaintiff;  on  which  vtid'xd  'JuJ^mcnt  is  afterwards  en- 
tered. The  plaintifT's  cotts  of  Tuit  arc  then  taxed  by 
theOfHccr  ol  the  Court ;  and  the  judgment  U  put  inf'A-. 
tattion,  by  levying  on  the  deft-ndat  s*s  eJfcCt*  the  Da- 
met^ei  given  by  the  J^ry*  arid  the  CoJIi  aHohved  by  the 
Ctjurt ;  whict)  being  done,  there  is  an  end  of  the  fuit, 
and  both  parties  arc  once  more  out  of  Court.  [By  re- 
ferring to  the  title}  in  ihis  DiAionary,  diftinguifhed  by 
Itali:  words,  in  the  above  fcT.tencc,  further  information 
on  each  head  will  be  obt^inrd.] 

But  the  PraAicc  of  a  Court  in  civil  fuits  arifes,  in  a 
great  mcafure,  from  the  ititerruption  in  the  above  regu- 
lar flages,  and  courle  of  a  caufe.  Thofc  regular  (lages 
(as  to  (he  time  and  manner  of  carrjing  them  on)  are 
ihemfclvcs  the  legitimate  ofTspving  of  the  cllablilhed 
Prafliccof  the  Court  where  the  caufe  is  brought:  when 
they  arc  purrued,  the  courfc  of  the  proceeding  runs  on 
fmooth  and  Itlent,  tr:tDfa^ted  by  the  Aitornies  in  the 
canfe,  and  the  Officers  of  the  Court,  without  ever  being 
heard  of  in  open  Court:  and  the  method  of  tranfa^ing 
this  bufinefs  is  that  Brailict^  the  knowledge  of  whicb 
more  immediately  concerns  the  Attornies  and  Oiiicers. 
The  irregularities  and  informalities,  thatpufh  a  caufe  out 
of  its  couric,  mutt  be  rrdtclTed  by  the  iiitcrpafition  of  the 
Court ;  and  it  isthns  kind  of  bufmcfs  that  furntfhes  and 
makes  up  a  great  part  of  the  vifible  Pradice  of  the 
Courts  of  Law  in  Term  lime. 

Jt  was  above  ttated.  that  the  Attorney  firll  takes  ont 
ftaefi  againO  ihe  defendant,  in  order  to  make  him 
appear.  But  this  frtxt/s  may  be  irregular,  and  then  tt 
will  produce /B6/«i; /> /j/f^/c;  as  for  in.lunce,  \vhere 
the  defendant  is  a  privileged  perfon.  It  may  not  only 
be  irregular,  but  highly  opprt  flivc  ;  and  then  it  grounds 
a  w6//p/r /«■  an  atteichmatf,  apainfl  the  parties  executing 
the  proccO,  as  for  a  conflruclive  «ni'i'/.7//  of  the  Court. 
This  is  a  general  motion,  and  may,a^  thfcppreHion  which 
produces  ic,  arifc  in  any  liage  of  the  czufe.  The J'uit  it- 
felf,  as  wcil  as  the  proctfs,  may  be  irregular,  and  then 
it  will  occalion  a  moticn  to  Jlay  proceeHtngt  in  a  caufe  : 
as  where  the  parties  have  agreed  to  compromifc  the 
matters  indifference,  a-  d  a  refeafe  is  rot  executed  ;  for 
the  releafc  when  rxccutcd  may  be  pleaded  in  bar  of  the 
aftion.  Thefirft  procct^  may  be  regular,  and  the  Bad 
may  not,  and  thence  arifc  vanous  motions,  cither  iq  ti<h 
ekarge  the  defendant  en  eommou  hail^  where  it  appcats 
from  the  aliidavit  that  he  is  not  liable  to  give  fpecizl 
biil ;  or  where  the  afndavit  to  hold  to  bail  is  defr^ive. 
— Tff  /ctafiiieajiitige^s  orders  made  at  his  chamber.*,  relat- 
ing to  the  bail :  which  kind  of  motion  msy  be  made  on 
other  grounds.  Jf  the  bail  is  regul.\r  in  the  manner  of 
putting  it  in.  but  fufpicious  as  to  the  competency  of  the 
bail,  the  plaintiff  gives  notice,  and  the  defcnddnc  moves 
i» j^fiif)'  tfii!  in  opeo  Court. 


The  Dtdarmicn  may  furniOi  feveral 
the  delivery  ol  it ;  iti  frame  and  flruiiure  ;  or  the  neg- 
k'fl  of  it  by  the  defendant.  Perhaps  it  cannot  be  de- 
livered in  the  common  form,  the  party  abfconding  to 
avoid  ic ;  and  then  the  p!.^.tntift'  moves  that  Jcme  otbev 
/ervice  of  the  declaration  may  be  fufficicnt.  The  de- 
claration brtn^  delivered,  the  defendant  may  appre- 
hend it  to  be  immoderately  prolix  and  impertinent ;  in 
which  cafe  he  will  move  to  JInke  out  Jume  eeuutj  iit  the 
Jeclaraiica.  The  Cturt  ufually  upon  this  order  it  to  be 
referred  to  the  Maftcr  of  the  I'lca  Otiice.  and  the  M;f- 
tcr*s  report  is  the  grouna  of  the  rule  afterward i  made, 
A  moiion  for  the  Ma,^tr*f  Refort  is  another  motion,  that 
may  arilc  in  various  p.-rts  ot  a  caufe.  In  an  adioi^,  that 
is  in  its  nature  iranfiiory,  if  the  declaration  lays  the 
caufe  of  aflion  in  one  county,  and  it  did  in  reality  arife 
in  another,  the  defendant  may  avail  himfcif  of  that  cir- 
cumflance  ;  and  upon  affidavit  apply  to  the  Crurt  for 
the  pUintitr  to  <hatige  the  yertuej  (that  is,  tlic  place  where 
the  caufe  ot  a6Hon  is  declared  to  have  happened.)  from 
the  firfl  county  to  the  latter.  The  •venue  may  likewife 
be  changed  from  any  county  in  England,  wherever  the 
caufe  of  aflion  arofe.  to  that  of  MidMefcx,  where  the 
Court  fits,  if  the  defendant  is  privileged  as  attendant  on 
that  Couit.  Where  the  Jury,  and  not  the  i/rw.vr,  is  to  be 
changed,  as  where  the  material  evidence  arifes  in  the 
place  laid,  but  no  Jury,  common  or  fpccial  can  be  had, 
difmtereiled,  (as  in  cafe  of  a  county  caufe  about  a  bridge, 
or  the  like.)  it  is  ufual  to  move  for  a  trial  in  the  ad- 
joining ccuntjt  upon  entering  a  Juggfjlion  en  the  roll.  See 
this  DifUonary,  titles  fV«/.r;  Trial.— A  fuggcfiion  on 
the  roll  is  fometimes  entered  for  other  purpofes ;  as  where 
the  Sheriff,  who  regularly  returns  the  procefs,  is  par- 
tial. Sec  titles  yurj ;  Sheriff ;  Coroner. 

If  a  declaration  is  lubOantially  defeflivc.  the  defend- 
ant, inAead  of  anfwcring,  demurs  to  it.  See  title 
tnurrer.  If,  on  the  other  hand,  the  dcclaratii-n  is  deli- 
vered, and  is  unexceptionable,  and  the  defendaoc  ncg- 
to  anfwer  it  in  due  time,  the  plaintiff  has  hit  judg- 
ment ly  default ;  but  if  the  pUintifi'isnver-hally  in  figu- 
ing  this  judgment,  the  Court  will  inierpof?  on  a  moticn 
tojet  it  afide\  in  confctjuencc  cf  which,  the  defendant 
will  be  .It  liberty  to  plead.  The  motion  to  fct  afide  a 
judgment,  obtains,  in  other  inthmccs;  and  the  motion 
f:ir  judgmentt  at  in  caft  of  a  mnjuitt  nfifes  on  another 
ground,  as  will  be  fhewn  hereafter  ;.and  fee  u^ahurtfuit. 

When  the  defendant  comes  to  plead  to  the  decla- 
ration, inftcad  of  making,  in  due  time,  a  plain  denial 
of  the  charge,  called  the  Genrml  J^ie,  he  may  find  ic 
ncceflary  to  vary  the  common  courie.  either  by  enlarg- 
ing the  lime,  or  the  manner  of  pleading :  he  may,  there- 
fore, move  for  time  to  flead,  which  being  a  matter  of  in- 
dulgence, the  Court,  on  the  equity  of  the  caie,  m.iy  re- 
fule  or  grant;  and  grant  without  or  upon  terms.  At 
Common  Law  a  defendant  could  only  plead  a  Gngic 
matter;  but  this  is  now  remedied  by  liatute  ;  (fee  title 
P/tadingi)  and,  if  nccefTary,  the  dcfe;  -ant  accortjingly 
moves  the  Court  for  leave  to  plead fe  veral  niattert,  whicli 
he  mentions.  Sometimes  this  expedient  t*  an  after- 
thought, and  then,  as  it  tends  to  dt-Iay  the  pla'niifl*.  the 
defendant  moves  for  leave  to  nvithdrazv  the  general  i^ue,  . 
and  to  be  at  liberty  to  pltad  f/tciaik' ;  foa^ctimes  tie 
moves  the  contrary. 
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TV.e  p!ea,  repllculon,  rejoinder,  &c.  are  at  length 
AruUd  00  record,  and  come  to  an  ifTue  ;  uhich  remains 
to  be  fettled  by  a  Jury ;  in  order  to  which  all  the  record 
ddwn  to  ilie  iITue,  ubich  it  includes,  is  tranfcribcd  from 
what  is  called  the  plea-rott,  and  which  is  only  part  of  a 
large  bundle,  comprehending  the  cafes  of  many  other 
perfons  ;  and  never  ftirs  out  of  the  cullody  of  ihe  Court : 
Thai  manufcript  is  called  the  Nrji  Pnui  Roll ;  as  the  N.Ji' 
Priui  roll,  after  it  is  returned  Irom  the  trial,  aflumcs  the 
name  of  itic  Poflc*.    Sec  PltaJing  \  Ni/i  Prius\ 

Polha  \  Reccni. 

Betwicii  tKc  iffue  and  the  trial,  fcveral  motions  may 
happen,  wMch  may  either  put  off  the  trial  or  not  ;  of  the 
latter  kind,  and  at  this  iUgc.  i-s  amotion  by  the  defendant 
/of  itii  vf  to  fmy  money  iM:o  Court*  See  title  Mamfjf  iai» 
Court. 

Many  circumflances  may  make  it  neccfTary  to  poil- 
pone  a  trial,  or  varv  the  common  forms  of  examinaiioa. 
The  ncccilary  witncflcs  in  the  caufe  may  refide  altogether 
abroad,  or  being  there  for  a  time,  may  not  be  likely  to 
return  at  the  regular  time  of  the  trial :  In  the  firft  cafe, 
the  Court  is  moi'cd  for  a  commiflion,  re  txaKine  ivitnejes 
tji  hisirrogatorift  ;  which  are  fettled  here,  feni  over,  and 
ivith  their  anfu^rf  property  attellcd,  are  fcnl  back  and 
read  in  evidence  at  the  trial.  See  title  Dcf^ofiiions.  In 
th;  latter  cafe,  the  trial  is  delayed  on  motion,  to  put  it  off 
j'f  ibc  ahftnce  of  a  mstiiial  'witntfs  :  But  if,  by  thisdelay, 
the  other  party  is  likely  to  lufe  evidence  that  is  ready  at 
the  time  ;  either  in  cafe  a  witncfs  is  fooIJ  and  inljrm.  as 
not  to  be  likely  to  lurvlve  the  arriv,il  of  the  evidence  on 
rhe  other  Hie;  or  in  cafe  his  ncceiTary  buftnefs  obliges  him 
to  Ic^ve  £tf^/ti«i  before  the  trial  can  come  on  ;  in  this 
caf'T,  a  motion  is  made  by  the  party  affeded,  to  examine 
Inch  •^'wxivU  dc  htm  fjji  \  that  is,  toadmit  (he  depofitioos, 
ib  taken,  at  evidence,  if  the  perfon  cannot  afterwards  be 
exniined  at  the  trial :  If  a  witncfa,  under  none  of  thcfc 
cipacuiei,  being  duly  fummoned,  neglcifl  to  attend,  be  is 
liabtc  to  an  afliun  on  the  llatute  (5  £7/%.  c.  9.)  for 
damages ;  or  the  Court  mil  punilh  him  criminally  for 
the  contempt  on  a  my.im  for  an  Aitachmtnt,  See  title 
EviJenu  II.  2.  Motions  may  alfo  arifc,  rcfpefling 
written  evidence,  as  for  leave  to  inff<ii  and  take  (opin  ^ 
Ccrfora:ion  lookt  \  Or  lor  an  order  to  produce  thtm  at 
the  trial. 

Not  only  the  Witr.eflei  in  a  caufe,  but  the  Jury,  may 
occafion  panicu-ar  applications  to  the  Court :  fo  may 
the  nature  of  the  caufe  in  quellion  ;  and  fo  may  the  courfe 
of  Judicature  itfclf.  The  nature  of  the  ciufe  fometimes 
requires  the  Jury  to  fee  the  very  fpot  where  the  matter 
in  difputc  aiifvi;  in  which  cafe,  after  ifTuc  joined,  the 
Court  is  roovcJ  Jir  a  view.  Sec  titles  y^fy  I  ;  f'le^. 
In  cafes  aIfo>  where  the  caufe  is  either  of  a  nature  to 
cxcerd  the  apprehenCon,  or  to  inRamc  the  paHionSjof  a 
common  Jury,  a  Sfir.al  J^ry  *viU  be  moved  for.  See 
title  y^ry  I.  Sometimes  the  caufe  is  apparently  likely  to 
be  very  long,  intricate,  and  important,  cither  in  its  value, 
ur  its  confcf^uences;  from  whence  arifcs  a  motion  for  a 
)T'rial  at  Bar.    See  title  Trial. 

Wnt-n  the  Ciufe  is  brought  to  the  Aflifes,  the  Jury 
fwrorti,  and  the  V/iincfl\*j  examined ;  the  trial  goes  on,  or 
it  dor«  not ;  if  it  ()<k-s  on.  either  a  verdict  is  given,  or  it 
is  not :  if  a  vcfdu'i  is  given,  it  is  either  for  the  plaintiif 
or  the  defendant.  The  Jury  may  be  f^vorn,  and  the 
WicneiTes  may  be  in  part  examined  ;  and  yet  tlic  trial 


may  ftop ;  becaufc  the  parties,  may  titeo,  or  at  any  time, 
compromife  liic  matter  in  difference,  or  agrc?  10  refer  it 
to  arbitrators;  in  either  cafe,  a  rule  is  made  at  the 
AfTifcs,  (called  an  order  of  A*^^  Priur,)  and  motion  is  af- 
terwards made,  to  maic  thr  ttJer  of  Niji  Priut  m  Hide  of 
Conn.    Sec  title  Aisiord  VI. 

But  the  caufe  may  go  on,  and  yet  not  get  to  a  ver- 
diA ;  for  if  the  plaintiff  does  net  prove  his  cafe,  the 
defendant  calls  no  evidence  ;  and,  inftead  of  a  vcrdidl  on 
either  fide,  there  is  a  Neajuii.  Wherever  a  verdifl  it 
given,  the  plaintiff  at  leall  mufl  give  evidence  to  main- 
tain his  declaration.  Where  evidence  is  produced  on 
both  fides,  the  vcrdid  is  given  for  the  plainiili'or  de- 
fendant, according  to  the  fuperlor  weight  of  evidence. 
Sec  title  y-ry  III. 

Here  doles  the  trial ;  and  from  this  period  it  is  that 
the  record  a(r«mes  the  name  of  the  P'-J}^a  \  and  if  the 
tri^l  IS  decifive,  neither  the  La***  nor  tht  b:iug  after- 
wards controverted,  the  i^  deHrcred  by  the  pro- 
per officer  to  the  Attorney  of  the  viAorioiis  party,  to 
(ign  his  judamcnt:  be:  in  many  cafci,  after  a  verdi£l 
given,  there  is  room  to  qucftion  its  validity ;  in  which 
cafe,  the  pojiea  remains  in  the  cuftody  of  tiie  Court. 
The  verdici  may  be  exceptionable,  ehhcr  from  mifdirec- 
tion  of  a  Judge  in  point  of  La.v,  or  the  mifoehavioar  of 
the  Jury  ;  in  which  cafe,  a  motion  may  be  made  to  ft: 
it  afde  :  as  it  may  on  oiher  grounds ;  as,  from  its  being 
clearly  contrary  to  evidence,  or  in  the  damages  given 
greatly  exceeding  the  injury  fuflained  ;  on  both  which 
account>,  a  trial  may  be  moved  for.  See  title  T rtalt 
Jf  the  vcrdi^l  itfelf  ilands  unimpcached,  yet  feme  original 
defeft  may  appear  on  the  face  of  the  record,  which  £ow« 
that  no  v'erdidl  ought  to  have  been  given;  or,  though 
given,  no  judgment  can  be  had  on  it;  and  ivhen  thi« 
happens,  the  motion  is  in  Amjl  of  Ju.igmcnt.  Sec  dtle 

JuJgrKtr.t  III. 

Suppofing  the  verdifl  and  record  to  ftand  clear  of 
atl  objeAions,  the  judgment  foliows  of  courfe  ;  and,  after 
judgment,  Exfcutis/i  the  purpofe  of  ^hich  execution  is* 
to  levy  the  damages  affcfTcd  by  the  Jury,  and  the  colli 
allowed  by  the  Court.  The  execution  however  may  for 
a  fhort  time  he  interrupted,  in  cafe  any  cbje^ion  arifcs 
to  the  taxation  of  cods,  and  then  a  motion  may  be  made* 
for  the  Ma/h  r  to  re^tnu  his  taxaiiiK  :  this,  and  every  a£t 
of  the  Mailer,  being  Ii.ible  to  be  reviewed  on  appeal  to 
the  Court;  though  in  judging  of  ordinary  llages  of 
PraAice.  he  is  invefted  with  original,  and  competent 
jorifdiclion.  If  the  Shtrif,  or  his  Officers,  milhcliave  in 
refpcft  to  the  execution, (as  in  any  other  fcrvicc  of  a  writ,) 
this  may  produce  a  ntoiion  for  ew  Attachntnt  againfl  them. 

When  execution  is  over,  the  caufe  is  over :  but  A 
caufe  may,  on  many  cccafions,  come  much  fooner  to  an 
end,  and  in  a  dtrcilion  very  dilfercnt  from  what  has  been 
mentioned ;  it  may  Come  fooner  to  a  trial,  or  it  may 
come  to  execution  without  a  trial. 

In  the  cafe  put  at  feiiing  out,  and,  in  the  general  cx- 
pofition  of  the  cafe,  it  has  been  fuppofcd  tt^at.  the  de- 
fendant pleaded  to  the  declaration :  but  it  was  intimated, 
that,  if  he  neglected  to  plead,  judgment  ivnutd  be  had 
againll  him  by  default ;  in  confcqucncc  of  this  default 
of  a  pica,  the  truth  of  the  fa^l  is  confcflcJ.  and  cannot 
be  afterwardslitigated,  as  on  a  trial  ;  but  this  judgment, 
though  it  operates  fo  as  to  preclude  the  defendant  from 
controverting  the  fa£l»  which  ii  the  caafe  of  aClion,  docs 

no; 


not  go  to  a  confefTton  of  the  damages  laid  in  ihedecUrft- 
tion ;  which  muft  be  afceruined  on  a  iVrit  of  Inquiry. 
Sec  liile  JuJ^mtnt  I — In  thiscoarre  of  proceeding,  mo- 
tion* may  ariie  to  ftt  afidttht  judgment t  and  <wr»/  9f  inquiry 
iiTticd  thereon ,  as  irregular ;  —  to  txtcutt  a  writ  of  Inquiry 
htfort  a  JuJgtt  infteadofa  Sheriff,  where  it  is  a  matter 
ot  importance  ; — and  fomctimrs  fsr  a  ntw  fP'ril  of  /«- 
ja/Vy,  for  exceflivc  damages,  in  the  fame  manner  as  for 
a  new  trial  on  thofe  grounds.    See  title  Trial, 

There  are  two  cafes  however,  where  the  admiflion  of 
the  defendant  filences  all  future  inquiry,  either  as  to  the 
uuth  of  the  faft,  or  the  quantity  of  the  damages  ;  that 
of  a  dircdl  confeflion  of  the  a^iion ;  and  a  warrant  of 
awornty,  to  confcfs  a  judgment :  this  tatter  occnfions  a 
motion  very  often  ;  for  where  it  is  above  a  year  lUnd- 
ing,  motion  mull  be  made  for  have  te fit  the  Warrant 
6f  AtterKCit  on  aKidavit  of  the  defendant  being  (litl  alive, 
and  the  debt  unpaid  :  And  motions  may  be  made  to  fet 
ttfiJ.- the  Warrant  of  Atiorntyt  if  not  regularly  executed, 
lice  title  Judgmems  acknwiitdgtd for  Debtt.  ^ 

A  matter  may  cume  fooncr  to  a  trial,  by  means  of  an 
ifru  dire^ied  by  the  Court ;  which  obtains  In  a  Court  of 
Law,  princii  ally  where  a  quellion  of  civil  right  is  in- 
volved in  a  criminal  profccuiiun  for  a  mifdemeanor  ;  in 
which  cafe,  it  is  the  ufual  lenity  ot  the  Court,  to  fufpcnd 
the  latter  till  the  former  has  been  tried  :  Or  where  a 
Court  of  Equity  direfis  fafls  to  be  inquired  of  at  Law, 
and  doei  not  reA  the  cafe  on  depoHiions.  See  title 
Ftic  ntd  IJJuf. 

What  has  been  faid  relates  merely  to  the  Praflice  of 
the  Courts  in  civil  Suits  :  and,  in  general,  concerns  the 
trial  of  acaufe.  To  give  a  full  or  general  idea  of  Praftlce, 
it  may  be  ncceflary  to  elHblifh  adil)in;51ion  between  fuch 
motion*,  as  are  in  their  nature  prevtQut  to  the  trial  itf  if 
XiTjuh/equcatxo'xx.'  Of  the  former  fort,  are  motions  toftay 
proceedings  in  a  ciufe ;  motions  rclan.ng  to  bail ;  tode 
darations ;  to  the  time  and  manner  of  pleading  ;  for 
changing  vtnua  ;  Special  Jurirs ;  and  many  other*  above 
particuUnted  :  Of  the  litter  fort  neceflarijy,  arc  moiioni; 
tofetafidcverdit^i ;  for  new  trials  ;  in  arrrii  of  juJgmefti ; 
on  writ)  of  inquiry  ;  and  others,  that  are  eanly  c'alTcd 
according  to  this  divifion.  There  are  forne  motions  that, 
in  the  abftrad,  areof  an  amblguousnature,  and  may  arifc 
in  any  part  of  the  caufe,  cither  before  or  a^ter  a  trial;  at. 
Motion}  for  an  Attachment;  for  a  MaAcr't  report ; 
and  others. 

Ever)  motion  hitherto  has  been  fuppofed  to  have  fome 
relation  to  the  trial  of  a  caufe  :  there  are  fome  fifw  en- 
tirely independeitt  of  it ;  as,  a  Morion  for  a  Prchihiiicn  ; 
applic:iiioii3  for  fumtnary  relief,  under  varloui  fUuitcs, 
relating  to  articles  of  Clerks;  to  Attorniei;  Infulvcni 
debtort ;  and.  others  of  that  Aamp.  S»  furtlier  title 
Mitisa  in  Ce:crt. 

Part  of  the  vifible  Praftice  of  the  Court  f.lfo  arifes 
from  Cafes  direSicd  out  of  Chancery  ;  Special  f^crdiih  ; 
and  Writs  ef  Error  ;  alt  of  which  arc  argued  at  the  bar, 
and  determined  hy  the  judges. 

The  Pradlicc  of  Courts  of  Equity  may  be  deduced  in 
a  manner  limilar  to  the  above,  by  attending  to  the 
fcveral  Hagcs,  from  the  filing  of  the  bill  to  the  execution 
of  the  decree.    See  tiilr  Chancery, 

The  Crywn  bujiiiefs ,  or  Criminal  PraSicCt  of  which  the 
Court  of  K.  B.  hai  cxdulive  juriididion,  doci  not  admit 


of  the  application  of  the  fame  idea:  much  the  greateft 
part  of  it  is  independent  of  any  folemn  trial ;  and  the  trials 
themfclves  are  too  ftntple  to  endure  much  interruption, 
or  branch  out  into  many  points  of  Prafiice.  This  Crown 
Practice  may  be  divided  into  fuch  matters  as  originall/ 
commence  in  that  Court ;  and  fuch  as  are  removed  into 
it,  from  other  inferior  juritdiclions :  Of  both  which  kinds, 
taken  together,  are,  motions  for  an  Habeas  Corpus ;  Man^ 
damus  ;  (though  this  and  the  motion  tor  a  Warranto, 
in  cafes  relating  to  Corporations,  partake  alio  of  a  civil  as 
well  as  a  criminal  nature  ;)  to  exhibit  Ariiclti  of  the  Peace  ; 
motions  relating  to  the  difcharge  of  Rtcognifances  ;  to  re- 
moveorders  of  <S^<fffr,  Conw^icns,  made  by 
JuAices,  i^e.  from  their  common  ordinary  courfe  of  pro- 
ceeding, by  writ  of  Crr/f0rtfri  into  this  Court',  on  H)mC 
foundation  of  complaint  againll  them.  1'he  vifible  Prac- 
tice, that  occafions  this  removal,  and  thaiarifes  from  it, 
may  be  refolvcd  into  ihefe  few  motions,  very  fimple  in 
their  kind,  though  infinitely  diverfified  .is  to  their  objeSf . 
vix.  The  general  Motion  to  remove \hc  indictment,  order  or 
conviction  by  Certiorari ;  Motion  te  quaff  the  indi^menr, 
ice.  when  it  is  removed.  In  the  cafe  of  an  indi^ment* 
removed,  either  on  a  demurrer,  it  is  fct  down  to  be  argued; 
or  motion  is  made  to  quaOi  it  before  trial ;  or  Motion  in 
Arrtfl of  yudgmenti  or  Mciisn  for 'Judgment  after  the  trial. 

Dut  the  mofl  extenlive  Jurifdiition  is  involved  in  mat- 
ters of  original  cognifance,  whether  it  regards  indict- 
ments or  informations;  or  fuch  matters  as  arc  entirely 
independent  of  cither,  or  any  folemn  trial ;  fuch  as 
begin  and  end  on  motions. 

There  is  little  or  no  difference  between  an  indiAment 
commenced  in  this  Court,  or  removed  from  another 
jurtfdiflion,  as  to  motions  concerning  them.  As  to  /u- 
forntations,  though  altogether  the  Creature  of  this  Court, 
they  admit  but  of  three  motions  ;  the  appltcasicn  to  tit 
Court  to  grant  it :  when  granted,  and  tried,  a  c^ifual  mo- 
tion, in  arrtft  of  judgmtntt  on  grounds  ariiing  fro.m  the 
record  itfrlf :  or,  where  the  charge,  in  tlie  information 
and  the  verdid  arc  both  income  liable,  the  uionan  for 
judgments 

i  o  recapitulate  all  in  a  few  words : — PraAicc  in 
general,  it  appears,  is  either  in  civil  or  Cro^n  caufes.  In 
civil  caufe*.,  it  is  either  independent  of  a  trial,  or  relative 
to  it :  if  rcUtivc  to  it,  it  arifes  from  fometiting  applied 
for  citiicr  bi-'forc  or  after  a  irifil.  Jn  Cro^vn  caufcs,  the 
only  difl .  Oion  m;i.dc  was,  cither  as  it  concerned  the  ori- 
ginal jurildictinn  of  the  Court,  or  fuch  as  is  cxercifed,as 
it  were,  on  appeal.  "  And  unlefs  (concludes  the  Writer, 
from  whom  the  foregoing  iJtiich  has  been  extraiied  and 
::!>:id:^cd)  I  \vas  to  rcadovcr  to  you  a  hundred  (he  might 
Iiave  audcd  or  morc'\  rules  of  Court,  aiid  the  fcveral  cai'es 
and  books  on  this  fubjc^,  (which,  by  the  bye,  I  would 
notwiOi  ar.y  enemy  I  h^vu  to  do,)  I  cannot  undertake  to 
he  more  explicit  on  ihii  fubjeik.'* 

PRiECKPTORlES,  Pr^aptma.}  A  kind  of  bene- 

(ices,  having  their  name  from  beinij  puiTcfled  by  the 
more  eminent  Templart,  whom  the  Chief  Mailer  l>y  his 
autlioriiy,  created  and  called  Prfrtcptorts  Templi.  And 
of  ihefc  Pro'izpisriei  there  are  recorded  fixtven,  as  be- 
longing to  the  Templan  in  £nglandt  viz.  Crrffing  Temple^ 
Baijhed,  Shengny,  Neivland,  Te-veley,  Witham,  Temp^c^ 
brurrt,  Wilhigt-jn,  Rctbeky,  Oxtmngton,  Tcnple  Coinic, 
Ttebfgb,  Rihjiantj  Mount  St,  JclntTitnpU  Nujum,  and 


PRiEC 
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T/xfl:  Ujrjh  Mai.  Jn^L  ii.  5.^).  But  fomc  AmliOfS  fay* 
ihtlc  fl^^ri  were  Celts  onl^,  lutKTtliratr  10  thtir  prin- 
cipal QiatiA^n  iu  the  Ttx^li  tn  L'.n&zn.  See  jlau  enti^. 
32  HtH.  8.    2  J.. 

rU.-ECiPK  ;  Sec  liile  Q.-iginrJ. 

PR.'liClPti  IN  CAPI  I  K,  The  writ  of  righc  for  ihe 
Ki.ig'«  immcdiaic  icoan:)  m  tapiit^  wiicn  tlicy  «re  de- 
forced of  hnis  or  icncmenti.  3  CsKm*<%  10. 195. 
Sec  ddc  ^S'ti:  cf  Ji'^ht. 

PR/i-ClPP.  Qyui>  KI-DDAT;  Sec  titles 
L.tnJj  i  /ff^'a-v.-iy 

PRyEClei  i'lUM,  A  puniihmcnt  infliacd  on  crimi- 
naU,  by  c^tKr.j;  ihcm  from  lunic  high  pUcc.  MiLnf. 
lit.  5.  /.  t;;. 

PKAFECrUS  VILUE.  U  the  fame  %^  pr^tut 
millie,  i.  e.  the  M  tyor  01  n  twvn.  i*^  £j  C^ttjrff.  t.  j8. 

I'RyEFlNE.  Ttiat  hue,  ahichcn  minjj  out  the  writ  of 
covrtiHfii.onlcf  ving  fines, i»  p±id  before  tne  finciipAfTcd. 
Sec  tide  Ftt:t  ff  Landi. 

P  R  ^  M  U  NM  R  K, 

CoRllupTED  ffooi*  or  apparently-  frnonin^OtfS  with« 
Prat.ta/hrr:^  '*  to  be  forewarned  ;"  and  ihcretbre,  accord- 
ing to  ihe  proverb,ycnr  armed  :  fee  Ou  Cange  in  <y.]  The 
writ  focillcd,  or  tlvc  uftVncc  ^.hereon  the  writ  ij  granted; 
the  one  may  be  utidcrftood  by  the  titlicr.  'I'l-e  offence 
15  of  JL  nature  highly  criminal,  though  not  cipiia!,  and 
more  immcdi.r.cly  aftVdirg  the  Kii  g  or  hi*  Govern- 
ment. It  is  named,  from  the  words  of  the  writ,  prepa- 
ratory to  the  proiccution  thcicof,  "  Pratrfotre  facmi 
A.  B.-  Caufe  A.  B.  to  be  forwained — that  he  appear 
before  U)  to  anfwcr  the  contempt  wherewith  he  Itands 
charged  ;'*  which  contempt  is  particularly  recited  in  the 
preamble  to  the  writ.  It  took  iis  original  Irom  the  ex- 
orbit;mt  power  chimed  .mci  excrctlcd  in  ErcIanJ  by  the 
Pope;  and  was  originally  ranked  as  an  oficncc  immodi- 
ntcly  againil  the  K<ng  ;  b::caufe  it  confillcd  in  introduc- 
ing a  foreign  power  inio  this  land;  and  creating  un^<r>um 
m  im^eriSt  by  paying  that  obedience  to  papal  piocets, 
which  conniiutionalJy  belonged  to  the  King  alone,  long 
before  the  Reformaiiun  in  the  Reign  ot  ilenrj  VJll< 
See  4  Cemm  e  S. 

The  church  of  R'tmt,  under  pretence  of  her  foprc- 
macy,  and  the  dignity  cf  St.  Pt.'fr**  chair,  took  on  her 
lobeflow  mcftof  ttic  ecclcfiaftical  livings, of  any  worth  in 
£m^/a'idfhy  mandates,  before  they  were  void;  pretend- 
ing therein  grcit  care  to  fee  the  Church  pr-ovidcd  of  a 
fucctlPir  before  it  needed.  Wiier.ce  theic  mandates  or 
bulls  were  called  j/*fl.v-r^.v/»v7<j/JVrf  or  frovijiittti,  where 
of  fee  a  learned  diicourfc  in  Ouarenki  de  HttttfcHs,  lib  3. 

I,— Thefe  provifious  wrre  fo  common,  that  at  Ult  it 
was  nrceffary  to  retrain  them  by  ti.e  *,awi  of  the  Land. 

In  the  35th  yrar  of  Ed-w.  I  was  made  the  firft  iTa- 
tuie  againll  papal  proviliors,/'i»r.  3;£.  1.  Jt.  1  ;  being, 
n-jcordiiig  to  Ccir,  the  foar^dation  tf  ail  the  iubfequtnt 
fratutes  ol  PrtemuKirt  It  recites,  t^at  the  abbijt>, 
piiors,  and  goicrnorj,  had,  at  tncir  own  plrafurc.  let 
divers  tinpof:ttun5  upon  the  monatlcries  and  houfes  m 
their  fuHjciJlcn;  to  remedy  which,  it  was  cn«£ted,  that 
in  fuiurt ,  rcIigit'U*  psrfons  (hould  fend  rottiing  to  their 
faperit  ri^  beyond  the  fea  ;  and  that  no  tmpofition  what 
ever  fhould  be  taxed  by  priors-atiens.  By //i/.  i^E.  3, 


y/.  J.  e.  22,  it  wa»  enaAed,  that  if  any  on?  pcrchafed  » 
provifion  of  an  abbey  or  prtorv*  he  Hi  'u  d  be  oiU  vi  the 
King'*  pri.tc,'iiion.  And  by  fiat,  aj  £  3.  Jl-  6.  (r  j): 
27  £.  3.  y7.  I.  c.  I  :  5R  £.  3.  I .  r  4  ;  and  ftt.  2. 
.'(-.1,2,  3>4.  it  wA)  eiitfCU-d,  iii4t  <he  Court  of  Bent 
IhooM  co:  prcicol  or  col  atc  w  anv  UiOicpric  or  liiirg 
in  Ej:^.'af:d :  ard  that  whoever  diftujbcd  any  p-itron  in 
the  prefcrlaliun  10  n  tiring,  by  virtue  of  a  pafi-al  provi. 
fion,  fuch  perfun  lhou!d  pay  fine  atid  ranr<Lm  t 
K;ng,  at  hi)  will;  And  br  imprif:'red  tilt  he  tc: 
fuch  provi.^oQ.  'Ihe  lame  punifliment  was  i;^ 
on  fjcb  as  (hould  cite  the  King,  or  ary  of  his  ^ulj.ci;, 
to  anUer  ia  the  Ccufi  cf  fiixe.  By  jlati.  ^  R  £•  3: 
7  R.  2.  f.  la,  it  was  cna^ed,  ih»:  t>o  alit-n  Ih  uid  be  ca- 
pable of  letting  bi^  benrdce  to  lar.-n ;  in  order  to  con- 
pel  luch  atiiad  rrv^n  ir.  31  le«ft  to  rcfide  on  their  pre- 
fcrm^-nts:  ar  !  !      M  be  capable  of  being 

pre;enud  to  :  rrcr.t,  ur.dcr  the  pe- 

nalty cl  ihc  I  .     .  .1.    iiy  12  H.z, 

c.  i^,  ail  .;egcntcn  «t  tac  King,  acccpttng  of  a  living  by 
any  loicign  provifton,  wete  put  ott  »f  the  King*^  ^to- 
tc^Von,  and  the  benefice  mide  vcid ;  tu  w  itich  ^a/. 

1  J  ^,  2  //■  z.  (.i,  addt  baniftimc^nt  aid  forfciiurc  of 
land*  and  gccd« ;  ir.d  by  r.  3,  of  the  fame  ttatutc.  it 
%v.%.«  enacted,  iliat  any  pcrfiin  bringing  oier  anv  ciiaiion 
or  excomtnunicaiion  from  bevouil  Ira,  cn  account  of  ihe 
execution  of  toe  foregoing  lUtutes  ut  Provitorf,  tliould 
be  imprifoned,  forfeit  hit  lands  and  guodi,  and  mote- 
over  lufFcr  pain  cf  life  and  member. 

In  the  writ  for  t^ie  execution  of  ihefe  ftaiutes,  the 
wordi  Pr(tm'j:iirt/<i;iaihi:\Ti-^  uud,  to  con.mino  a  cuation 
from  the  party,  have  denomiokied,  in  common  ff.Tech, 
Hit  »kIj  the  ivrttt  hat  tht  oftMU  itfilf-  of  iraiiiuining  the 
papal  power  by  the  ramc  ol  Fr^muniyt*  The  fict^ 
\b  R  I,  e  5,  which  is  the  llaiote  generally  reft.-rred  to 
by  *i\  fubfcqucnt  (latutcs  i«,  accordingly,  iifually  called 
the  Staiufe  Pfirrautire  it  enjt^»,  that  whoever  pro* 
CUIC5,  at  Rem,  a  ti/t^iitUt  any  trai  flations,  procctTcs* 
cxcommunicaiiunt,  bulls*  inltrumert;,  cr  other  things, 
which  touch  the  King,  aiiamit  him,  hts  Crown  and 
Rtalm,  and  all  perlons  aiding  and  nfClting  therein,  fhall 
be  put  Oat  of  the  Ki'ig's  prntr^ion  ;  their  l^nds  and 
goods  forfeited  to  tbe  King's  ui'c ;  and  thcv  fhall  be  at- 
tached by  their  bt>die>  ti^anfAcr  to  the  King  «nd  hia 
Council  ;  or  procefs  ol  Putnutmrt  facias  dull  be  made 
out  sgainft  them  as  in  othtrcales  of  Provif^irs.   B>  Jlat, 

2  //.  4.  e.  3,  mU  pi  rfons  who  accept  any  provifion  tiom 
the  Pope,  to  be  exempt  from  canonical  obciii^nce  to 
their  proper  Ordinarj*,  were  alio  luDjecttd  to  the  penal- 
tics  of  Prttmanire.  This  is  faid  to  be  the  tall  ancient 
)laiu!e  concerning  this  offence  tiil  the  Keloimaiion. 

But  by  jlax.  a  Htn  4.  c.  4,  whoever  fhall  put  in  exe- 
cutiun  bulls  purchafed  by  thole  ot  tae  order  of  Cijlea^x^ 
to  be  dif^ha'^tcd  of  titiics,  fh^li  incur  the  X^c  pctt4  ty  : 
they  were  ;«H<j  further  retlrained  by  fims  6  Hen.  4^1: 
7  //*■«.  4.  f  It :  9  Htfi.  4.  f .  S  :  and  3  Htm  5  tep.  4  ;  by 
which,  the  ftatutes  itbovcmeniioned  arc  enlurceO  and  ex- 
plained :  .*'inJ  by  fiat,  23  Hen.  8.  e.  %.  §  .-z.  whoever 
(hall  fue  for  or  execute  inv  licence,  diipcnfatior,  or  fa- 
culty from  the  See  vf  Rcme;  a'^d  by  ^at  28  Hen.  8. 
c.  16,  (by  whicn  all  bj  bnrfs.  cfe.  ^bttined  frem 
Remt,  are  made  void.)  wnoever  (h-^ll  ule,  a'lege,  or 
plead  the  fam;:  in  any  Ccurt,  Uiuef>  they  Mere  witiumed 
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by  thii  (latute,  or  aftervvftrd'>  by  the  King,  (hall  incur 
the  like  penary.  Fide  Reg.  54.:  3  InJ}.  izy. 

The  penalties  of  Framunire  have  been  lincc  applied 
to  other  offcaces,  fomc  of  which  bear  more,  fomi;  lcfs» 
and  fome  no  rcUtion  to  this  origiral  o^ence,  as  (hall 
be  hereafter  noticed. 

Whenever  it  is  faid.  that  a  perfon,  by  any  aft,  incurs 
a  PriTmunire,  it  is  meant  to  expreff,  that  he  thereby 
incurs  the  penaUics  which,  by  the  diffc^rent  Hatutes  above 
mentioned,  arc  infijflcd  for  the  otFences  therein  de- 
licribed.  See  4  Comr:.  r .  8  :  I  Infl.  y)\.  in  n.  2. 

ProfeCQtions  on  a  Prcemunir^,  it  \s  remarkable,  arc  on- 
heard  of  in  our  Courts;  there  is  only  one  inilaocc  of 
fuch  a  Profccuiion  in  the  State  Trials :  in  which  cafe, 
the  penalties  of  a  Pra-munire  were  infliftfd  upon  fome 
pcrfons,  for  refufing  to  t:ke  the  Oaih  of  Allegiance  (fee 
foji  I.)  in  the  reign  of  King  CharUi  U.  Ii4irg.  St.  Tr. 
ii.  263. 

Having  faid  thus  much  generally*  we  may  proceed 
further  to  confider  the  fubjeA  under  the  following 
heads : 

J.  irhat  OjinceSy  htfidtt  theft  alrtGtfy fptcifed^  com: 

under  tht  Notion  if  a  Frxmunirc. 
II.  Of  the  PHHiJhmeaf  in  a  Prxmunirc. 

I.  At  the  time  of  the  Reformation,  the  penalties  of 
Pr>tmumre  were  extended  to  more  papal  abofes  than 
before;  as  the  kingdom  then  entirely  renounced  the 
authority  of  the  See  of /?#flr^,  though  not  all  thedodlrincs 
of  the  Roman  Church.  And  therefore,  by  the  feveral 
ftatutes  24  Hen.  8.  c.  ill  25  Hen.  8.  cc.  19,  21,  lo  ap- 
peal to  Rome  from  any  of  the  King's  Courts,  which 
(though  illegal  before)  had  at  times  been  connived  at;  to 
lue  to  Rome  for  any  licence  or  difpenfation  ;  or  to  obey 
tny  procefs  from  thence ;  arc  made  liable  to  the  pains 
of  Prtemunire.  Aid,  in  order  to  reftorc  to  the  King,  in 
efTcd,  the  nomination  of  vacant  bifhoprics,  and  yet 
keep  up  the  cftablifhed  forms,  it  is  ena£tcd  by  fat. 
25  Hen.  8.  r.  20,  that  if  the  Dean  and  Chapter  rcfuic  10 
eleft  the  perfon  named  by  the  King,  or  any  Archbifhop 
or  Bilhop  to  confirm  or  confccratc  him.  they  (hall  fall 
within  the  penalties  of  the  tlatuces  of  Pramunire. 

Exercifing  the  jurlfdiflion  of  a  Suffragan,  without  the 
appointment  of  the  Bilhop  of  the  diocefe,  is  atfo  made  a  1 
Pr^muHire:  by  fat.  26  H.  8.  c.  14  ;  which  fets  forth 
at  large  how  Suftragans  are  to  be  nominated,  ^r.  See 
title  Bifliops. 

Alfo  by  fat.  5  tUx.  c.  i,  to  refufe  the  Oath  of  Su- 
premacy will  incur  the  pains  of  Pi-<rtnunire  ;  and  to  dc-  j 
fend  the  Pope's  jurifdiiiion  in  this  realm,  is  a  Pra:mu- 
mrr  for  the  firftofteiiCiS  and  High  Trcafon  for  the  fecond. 
So  too,  by  fiat.  13  Eli%.  c.  2,  any  perfon  importing  any 
^gnuj  Dei,  croitcs,  beads,  or  other  fuperAitioui  things 
pretended  to  be  hallowed  by  the  Biihop  of  Rc/.Uj  and 
tendering  the  fame  to  be  ufed  ;  or  receiving  the  fame 
with  fiicii  inienr,  and  not  difcovering  the  offender  ;  or  a 
Juftice  of  the  Peace,  who,  knowing  thereof,  (hail  not 
uitliin  14  days  declare  it  to  a  Privy  Counfcllor  ;  all, 
incur  a  Pr^muL-re.    Laftly,  to  contribute  to  the  main-  ; 
tenance  of  a  Jcfuii's  college,  or  any  popifli  feminary  : 
whatever,  beyond  fca  ;  or  any  perfon  in  the  fame;  or  to  I 
contribute  10  the  maintenance  of  any  Jefuit  or  popilb 
prieft  in  England,  is  by  fat.  27  EHk.  c.  a,  made  liable 
10  the  penaliiej  of  Pramunirt. 
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Thus  far  the  penalties  of  Praemunire  feera  to  have 
kept  within  the  proper  bounds  of  their  original  inlli- 
tution, — the  deprcHing  rhc  power  of  the  Pope  :  but  they 
being  pains  of  no  inconfidcrable  conlrqucnce,  it  has 
been  thought  (it  to  apply  the  fame,  as  already  hmtcd,  to 
other  hciooiu  ott'cnccs. 

Derogating  from  the  King*s  Common  Law  Courts,  i9 
faid  to  have  been  an  high  offence  at  Common  l,a-*',  and 
is  made  a  Pr-rmunne  by  many  aniicnt  (laiutt '^ ;  /ur,  by 
the  fat.  i-j  Ed,  3.  f.  I,  of  Piovifors,  If  any  Subjc^i  draw 
any  out  of  the  realm  in  pica,  whereof  the  cognizince 
pertains  to  the  King's  Court,  or  of  ihlngi  wherrui  judg- 
ments be  given  in  the  King's  Courts,  or  fue  in  auy  other 
C^ourt  to  defeat  or  impeach  the  judgments  given  in  the 
King's  Courts,  he  (hall  be  warned  to  appea-^,  l^e.  ia 
proper  perfon.  at  a  day,  conwining  the  (pace  of  two 
months,  at  which  if  he  appear  not,  he  and  his  pro^lors* 
ife.  (hall  be  put  out  of  the  King's  protcAion.  his  lands 
and  chattels  forfeited,  his  body  imprifoncd,  and  ran- 
fomed  at  the  King's  will,  tif<.  See  zHofa/.  16R.  z.  c.  5, 
In  the  conftruCtion  of  thfffe  (latutcs  it  hath  bctn  held, 
that  certain  CommifTionersof  Sewers,  for  fummoning  one 
before  them  who  tiad  got  a  judgment  at  law,  and  impri- 
foning  him  till  he  would  releafc  it,  were  guilty  of  a  Pra- 
munire.  2  Bulf.  299;  3  In/i.  175:  Cro.  Jae.  356. 

Alfo  fuits  in  the  Admiralty  or  BcclefuHical  Courta 
within  the  Realm,  for  matters  which,  upon  the  face  of 
the  libel  ttfelf,  appear  to  belong  only  to  the  cognizance  of 
the  temporal  Court<,  are  faid  to  be  within  fat.  i6Rich.  t. 
by  force  of  the  words,  '*  or  clfcwhere."  1  Ha'wk.  P.  C, 
c.  19.  §14—19- 

And  it  hath  been  formerly  h&lden,  that  even  fuits  in  a 
Court  of  Equity,  to  relieve  againll  a  judgment  at  Law, 
were  within  the  danger  of  thefc  llatutes  ;  efpecially  if  they 
tended  to  controvert  the  very  point  determined  at  Law, 
or  to  relieve  in  a  matter  relievable  at  Law.  4  Neiv 
Ahr^  146. 

By  fat.  i(J}  z  P.iJ  M  c.Z.  §  40,  to  moleft  the  pof- 
fcfforsof  abbey  lands, granted  by  Parllamentto VHI, 
and  Ed-Tu.  VI.  is  a  Pr^munire. — So  Hkcwifc  is  the  of- 
fence of  ading  as  a  broker  or  a^ent  in  any  ufun'ous 
contrail,  where  above  10  per  cent,  intercft  is  taken;  by 
fat.  13  Eliz.  c.  8.— To  obtain  any  flay  of  proceedings, 
other  than  by  arrert  of  judgment  or  writof  error,  in  .my 
fuic  for  a  monopoly,  is  likcwifc  a  Prarr.umre  \  hy  fat. 
21  yac.  I.  3.  §  4. — To  obtain  an  ex'clufive  p.^tent  for 
the  fole  making  or  importation  of  gunpowder  or  armsj 
or  to  hinder  others  from  importing  them,  is  alfo  a  Pra-- 
rwrtire  Uy  iwo  Haiutes :  the  one, ^^jr.  16  C^r.!.  21, 
the  other,  _^<7r.  i  ^ac.  z  e.^  — On  the  abolition,  by  far. 
12  Car.  2.  c.  24,  of  purveyance,  and  the  prerogative  of 
pre-emption,  or  taking  any  victual,  beafts,  or  goods  for 
the  King^s  ufe,  at  a  dated  ptice,  without  confent  of  the 
proprietor,  the  exertion  of  any  fuch  power  for  the  future 
was  declared  to  incur  the  penalties  of  Pramanire.  See 
title  Pourvcyante.-^lLO  aftcrt,  malicioufly  and  advifedly, 
by  fpeaking  or  writing,  that  both  or  either  Houfc  of 
Parliament  have  a  legiflative  authority  without  the  King, 
is  declared  a  Prxmunire  by  fat,  1 3  C<ir-.  z.  fat.  \.  r .  i . 
— So,  to  confpire  to  avoid  the  feizurc  or  forfeiture,  upon 
the  importation  of  cattle,  as  mentioned  in  fat.  20  Car.  z. 
c.  7. — By  the  Haleai-Cerpm  At\  z\(o,fat.  3 1  Car.  z.c.z, 
it  is  a  Praemunire,  and  incapable  of  the  King's  pardon, 
befides  other  heavy  penalties,  to  fcod  any  Subjet^  of 
3  this 
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thu  ReaUn  apnfoner  into  parti  beyond  the  feas.  See 
tiile  Ijaieaj  Cir/uj.  -  By  /at,  i  ^  M  /.  i.  (.  t\ 
perlons  of  eigucccn  ycar»  ot  agf*  rcfu^ng  to  take  the 
new  O.itlit  ol  Allcgiiccc.  (and  torn-crly  ot  Supremacy, 
ice  tit'e  Ncijarcri ;  Oatbs,)  u;'On  (cndT  by  the  proper 
Magtllratc,  are  iuhjeit  lu  tlie  pen^ltit^  ot  a  Pr^cnknire  : 
and,  by  _fitxi.  y  t3  a  M'.  \.  t  4, :»crjeant5,  Coimicilors, 
Proilon,  A(tOTnie:,andall  OlHccrs  t*i  Courts,  pra£lifing 
without  havtrig  tikt  n  the  i>.tths  ot  Allegiance,  (and 
formerly  of  Suprcir^cy,  and  fubfcribed  the  declaration 
agaiiill  Popery,)  arc  guilty  of  a  Prtrmunire,  whether 
the  oaths  be  tendered  or  not.  See  tule  Oatbs. — By  /ut. 
6  Akh.  c.  7.  to  aHcrt  ni.ilictoully  and  directly,  by  praach- 
ing,  teaching,  or  adviled  fpeaking,  that  the  then  pre- 
tended Ptincc  of  H  uiti,  or  a:iy  pcrfon  other  than  ac- 
cording to  the  AAs  01  bettlcmriit  and  Union,  hAth  any 
right  to  the  throne  ot  thele  kingdoms  ;  or  that  the  K  ng 
and  Parlinmen:  cmnot  make  L4\v>  to  limit  the  defcent  ot 
the  Cro^tu  ;  luch  preactting,  teaching,  or  advitcd  fpeak- 
ing,  is  a  /*/-.vfljaB/iv  :  as  writing,  printing,  or  pubhihing 
the  fam^  doiflrincs  amount  to  High  Treafon.— By  fiut. 
6  Ann.  e.  23*  if  the  Affcmbly  of  Peers  of  Scoilanti,  con- 
vened to  elect  their  fixtecn  reprefcntattvcs  in  tnc  Britijh 
Pariiamcnt,  lhall  pr^fume  to  treat  ol  any  other  matter, 
fave  only  ihc  election,  they  incur  the  penalties  of  a  Prj; 
lanaire. —  Vhe Jltti  tCfo,  I.e.  1 8,  (enabled  in  the  year 
al'cer  the  infamous  South  Sea  piojeclhad  beggared  half 
the  nation,)  makes  all  unwarrantable  undertakings  by 
unlawful  fubfcriptions,  then  commonly  known  by  the 
name  of  Bubbles,  fubjc^tothe  penalties  of  a  Pramu. 
n/rt:  witli  power  to  the  Court  to  moderate  the  judg- 
ment.—The  /iat.  12  Gee  3.  r.  It,  {ubjedls  to  the  pc- 
niliies  of  the  Itatuie  of  Prtr.s.ir:rt  all  (uch  as  knowingly 
and  willingly  foleinnizc,  allill,  or  are  prcfent  at>  any 
forbidden  marriage,  of  fuchof  thedcfccndants  of  the  body 
ifae  King  Gecrgt  tl>  as  are  by  that  a£l  prohibited  to  con. 
tra(l  matrimony,  without  the  confcntof  the  Crown.  Sec 
litlcs  M&rriti^t  ;  AVfc_g. 

II.  The  Puntihmcnt  of  this  cflcnce  may  be  learned 
from  the  foregoing  flatuief,  which  arc  thus  fliortly  fum- 
med  up  by  Cchx  **  That,  from  the  conviction,  thed*.*- 
tendant  fhall  be  out  of  the  King's  prote^ion,  and  his 
lands  and  tenements,  goods  and  chattels,  forfeited  to  the 
King  :  ard  that  his  body  ihUl  remain  in  prifon  at  tlic 
King's  pleafurc ;  1 129;  or  (as  other  authorities 
hare  it)  during  life  ;"  \  Hulji.  199.  both  which  amount 
to  the  fame  thing  ;  as  the  King,  by  his  prerogative,  may 
any  time  remit  the  whole,  or  any  pait,  of  the  punishment 
2  Bulji.  av9  J  except  in  the  cafe  of  tranfgrcfling  the  IKi- 
tjie  of  Habtas  Ccrpnt.  Thefc  forfeiture*,  here  in- 
flided,  do  not  (by  the  way)  bring  this  oifcnce  within 
the  general  dc&nition  of  felony  ;  being  inflidcd  by  par- 
ticular ftatutcs,  and  not  by  the  Common  L.iw.  But  fo 
odious.  Sir  EJt^.  Celt  adds,  was  this  ofr'encc  of  Pi\rmii' 
nitt,  that  a  man,  who  was  attainted  of  the  fame,  might 
have  been  flainby  any  other  man,  without  danger  of  Law: 
lu-caufc  it  was  provided,  by  fint  25  £Viw.  ^.y/.  6.  <.  Z2, 
that  any  man  might  do  to  him  as  to  trie  King's  enemy  ; 
and  any  man  may  lawfully  kill  an  enemy.  Kowevcr, 
the  pofitton  itfelf,  that  it  is  at  any  time  lawful  to  kill  an 
rncroy,  is  by  no  means  tenable  :  it  is  only  lawful^  by  the 
law  of  nature  and  nation;,  to  kilt  lim  in  the  heat  of 
batUr>  or  for  Dcccirary  lelf^dcfcnce*    And  to  obviate 


fuch  favage  and  miflaken  notions,  the  /at,  ;  f/.'sr.  e. 
pr  vutes,  that  it  Iball  not  be  lawful  to  kill  any  petfoit 
attainted  in  a  Pr^nunire  .  any  law,  tL-;tuie,  opinion,  or 
exp.>Auon  ot  Law  to  the  contrary  notwitiillanding.  Buc 
Hill  fuch  dcliatjuent,  though  proiedcd,  as  a  part  of  the 
Public,  from  public  wrong;,  cm  bring  no  action  for  any 
private  injury,  how  atrocious  toever  ;  being  fo  far  out  of 
the  protedion  of  tlie  Law,  that  ii  vrill  not  guard  his  civil 
rights,  nor  remedy  any  gii^vance  which  he,  as  an  indt- 
viiJual,  may  fuffer.  1  Jnjf.  130.  And  no  man,  knowing 
him  to  be  guilty,  can  wichTalcty  give  him  comfort,  aid. 
or  relief.  1  Haivk,  P.  C.  c.  19.  See  4  Ccmm,  c.  8. 

if  the  defendant  be  condemned  on  his  default  of  not 
appearing,  whether  at  the  fuit  of  the  King  or  patty,  the 
fame  judgment  l)\^ll  be  given  as  lu  ll>c  being  out  cf  the 
King's  proteAion  and  the  forfeiture;  but  iniUad  of 
the  claufr,  that  rhe  body  fliall  remain  in  prifcn,  there 
fh  Jl  be  awarded  a  capiii:;tr.  Ce.  Lttt.  129.  Bi  3  In/. 
125,  2it^. 

A  llatute,  by  appointing  that  an  offender  ftiall  incur 
the  penalty  and  danger  mentioned  tn/isu.  iOHict.  c.  e, 
does  not  confine  the  profecution  Icr  the  otfence  to  the 
particular  procefs  thereby  given.  1  Ftnt.  173, 

It  is  holder,  that  the  liatutc  of  Pramuinre,  which 
gives  a  general  forfeiture  of  ull  the  lands  and  tenements 
of  the  oH'cnder,  extends  not  to  lands  in  tail.  C*.  i*i>r-  130. 

Itisfaid,  the  Aaiutc  of  Pramunire  doth  not  (Xtcad 
to  the  forfeiture  of  rents,  annuities,  fairs,  ^r.  or  any 
other  hereditaments  that  are  not  within  the  word  ttrra, 
3  hjl.  126 

'J  his  fuit  need  not  be  by  original  in  B.  R.  for  if  de- 
fendant be  tfi  £ujJotiui  Mart/ihaUi,  ;nc  fuit  m^y  be  agiintt 
him  by  bill ;  and  dcfcndanti  canno:  bf  lucd  in  any  other 
Court  when  they  are  ia  atfiodid  Afarr/lbai'.  And  if  a 
defendant  come  not  at  the  day,  Ue.  or  if  he  appears  izd 
pIt-ads,  and  the  ifTue  found  agiinll  hi.*!),  or  be  demurs 
in  law,  ISc.  judgmerit  fhall  be  given,  ihat  he  fhall  be  out 
of  protection,  ijc.  3  In/.  124. 

Tenant  in  tail  Is  attainted  in  a  Pfrm.tnirr,  he  (hall 
forfeit  his  lands  only  during  life;  and  afterwards  the 
ifl'uc  in  tail  fliatl  inherit.  1 1  Rep.  ;6. 

A  perfon,  being  Icil'cd  in  fee  of  lands,  wai  indliled  far 
a  Pr<sm.inirt  upcn  fiat.  1 3  £/#s.  t  2 ;  but  before  conviction 
he  made  an  rntatl  of  hi>  lands;  and  it  wa*  adjudged,  that 
the  attainder  ftiQiild  rc!ateto  the  time  of  the  oticnce,  and 
that  was  before  he  criailed  the  lands,  and  [>oi  the  tine 
of  the  judgment  which  tvas  a!ierwardi;  and  the  fret- 
held  being  in  him  at  the  time  of  the  attainder,  (hall  not 
be  divrilcd  wiihout  an  inquifitioa  under  the  Great  Seal. 
Cru  Car.  I  23,  172. 

It  hath  been  adjudged,  that  a  pardon  of  all  mifpri- 
Cons,  crefpafTcs.  ofT-nces,  and  contempts,  will  pardon  a 
Pr<Tmumrt .  Cm.  ^Jat.  336:  2  Bnl/,  29*;. 

*I'he  defendant  in  a  Prtcrnunirt  muft  rcgjlirly  appear 
in  perlon,  whether  he  be  a  Peer  or  Commonc^r,  unlets  he 
is  difpenfcd  with  by  fome  writ  or  gr<^nt  for  tha;  purpofe; 
but  in  the  cafe  of  Sir  Amkcny  MiiJrtaj^  he  was  a>k>wed^ 
to  plead  a  pardon  to  a  Prttmuntrt  t>y  At(orn«ry  ;  but  it 
has  been  thought,  that  there  w^s  lo  «f  claufc  to  this 
eflcd  in  the  pardon.  3  Inft,  13$:  1  R*it.  Rep.  199: 
2  Bu!/.  2 go. 

On  an  indiftment  of  a  Pramknire,  a  Peer  of  the  Realm 
fhall  DOl  be  iricd  by  his  Peers.  12  C0. 

Co 


On  an  mforniation  on  ^^^j^^  for 
ietting  up  a  bubble  calteJ  thCtiftHr  Sea,  it  was  deter- 
mined that  the  Court  was  not  obliged  by  that  ad  to  give 
the  whole  judgment,  a&  in  cafe  of  a  Prttmunirt  againll 
a  dctcndant,  but  only  fjcb  parts  of  it  as  in  their  difcrc- 
tions  they  flioulJ  think  fit ;  and  accorijingly,  a  fine  of  5/. 
was  fet  on  the  party  convifledi  and  judgment  that  he 
Oioutd  remain  in  prilun  during  the  King's  pleafure. 
2  Ld.  R.Jjm.fl6l . 

?RJE?OS\TUS  ECCLESL^:,  A  Church  reeve,  or 

Churchu-anfefi  i  See  that  title. 

PRj^POSITUS  VILL/E,  Sometimes  m  ufcd  for  the 
cottllable  of  a  town,  or  petit  conllabte.  Cromp  Juri/J, 
aoc.  Yet  the  famcautlior,  ig4,feeni9  to  apply  it  other- 
wife;  (ot  ^uQluor  hom:ncs  prapcfui  arc  ihofc  four 
men,  who  mud  appear  for  every  town,  before  the  Juf- 
ticcsof  the  foreA  in  their  circuit.  It  is  fometime)  ufcd  for 
an  head  or  chief  Officer  of  the  King,  in  a  town,  manor, 
or  vilUgc,  or  a  reeve.  Sec  Jt^evt.  jfnttna/rni^  ra  hi 
wnfir  coram  ipjo  [prtepijirc)  faccrjotc  (iu<enja  fant, 
LL,  Ed'w,  CotiffJJor.  cap.  28.  This  Prapejitm  t^il!tr» 
in  oar  old  record*,  Joes  not  anfwer  to  our  prefcnt  coo- 
itable,  or  head-borough  of  a  town;  but  was  no  more 
than  the  reeve,  or  bailttf,  of  the  Lord  of  the  Manor,  fome- 
times  called  Strviem  A'/ZAr. 

By  the  Laws  of  Henry  \.  the  Lord  anfwercd  for  the 
town  where  he  was  rclidcnt ;  where  he  was  not,  his 
dapifcr,  or  fenefchal,  if  he  were  a  R^ron  :  but  if  neither 
of  them  could  be  prefent,  ihcn  Pr^rpofiius  qutztitor  dt 
unaquaque  viHa,  \.  c.  the  reeve  and  tour  of  the  moll  fub- 
flantia]  inhabitants  ware  fummoned.  See  Brady* s  Ghf- 
/(try  to  lntr6iiuclion  to  Englijb  Hilary,  pag.  57.  /»  VOC. 
Pr/Tptfttu:. 

PREROGATIVE;  Prerogative. 

PRAYER  ;  See  Survice  and  Sacramen/t, 

PRAYERS  OF  THE  CHURCH;  See  Cmaen 
Prater. 

PREACHIKG.  Every  beneficed  Prracher,  rcfiding 
on  his  benefice,  and  having  no  lawful  impediment,  fliall 
in  his  own  cure,  or  fome  neighbouring  ciiutch,  preach 
one  fermon  every  Sunday  of  the  year  :  And  if  any  bene- 
ficed perfon  be  nut  allowed  to  be  a  Preacher,  he  (hall 
procure  fermons  to  be  preached  in  his  cure  by  liccnfed 
Preachers ;  and  every  Sunday,  whereon  there  fhall  not 
be  a  fermon,  he  or  his  curate  is  to  read  one  of  the 
homilies:  Nu  pjifon,  not  examined  and  approved  by 
the  Uithop,  or  not  liccnfed  to  preach,  fhall  expound 
the  Scripture,  i'^c.i  nor  fhall  any  be  permitted  to  preich 
in  any  Church,  but  fuch  as  appear  to  be  authorifrd  there- 
to, by  flicwing  their  licence  ;  and  ChuichnarJens  are 
to  note  in  a  book  the  names  of  all  flrange  clergymen 
who  preach  in  their  parifh  ;  to  which  book  every 
Preacher  is  to  fubfcri^e  his  name,  the  day  he  preached, 
and  the  r  amo  of  the  Bifhop  of  whom  he  had  licence  to 
preach.  Can.  44.  4^,49. 

If  any  perfnn,  lin  nfed  to  preach,  refufes  to  conform  to 
the  hcclertaiHcil  Laws,  after  admonition,  the  licence  of 
evcrv  (uch  Pri.tcher  fhall  be  void  :  And  if  any  Parfon 
preach  <  o  bine  contrary  to  the  word  of  God,  or  the 
Article*  oc  Religion,  notice  is  to  be  given  of  it  to  the 
3ifhop  by  the  Chorchwirdcns,  l^c.  So  likewife  of  mat- 
tcfj  of  conicniion  an-.l  impugning  the  doflrine  of  other 
Preachers  in  the  fame  Church.;  in  which  cafe*  the 


Preacher  is  not  to  be  fufTercd  to  preach,  ercept  he  faith- 
fully promifc  to  forbear  all  fuch  matter  of  contention  in 
the  Church,  until  the  BiOiop  hath  taken  further  order 
therein.    Can.  53,  54. 

No  Miniiler  ftiall  preach  oradmintfter  the  facrament 
in  any  private  houfe,  unlefi  in  times  of  necefTity,  as  !■ 
cafe  of  fickncfi.  H.  .  on  pain  of  fufpcnfion  for  the  firfl 
offence,  and  excommunication  for  the  fecond ;  which 
lail  punilhment  is  atfo  infliAed  on  fuch  Minillers  at 
meet  in  private  houfes,  to  confute  on  any  matter  tend- 
ing to  impeach  the  do£lrine  of  the  Church  of  England, 
Can.  71,  i:rV. 

PREAMBLE,  Prttrmium,  from  the  prepofition  pra, 
before,  and  ambulot  to  walk.]  The  begining  of  a  Hatute 
is  called  the  Preamble  ;  which  is  a  key  to  the  intcpt  of 
the  makers  of  the  nil,  and  the  mifchicTs  which  they  would 
remedy  by  il;c  Ume.  ^iee  tide  S:aruu, 

PRE-AUDIENCE,  In  the  Courts,  is  of  confidcrabic 
confeijuence  ;  the  following  fhort  table  of  the  precedence, 
which  ufualiy  obtains  among  the  pra^lifers,  is  taken 
from  3  Certrn  ^.  3  -  /  97- 

I.  The  King's  premier  Serjeant;  (fo  conflituted  by 
fpecial  patent). 

a.  The  King's  ancient  Serjeant,  or  the  eldeft  amon; 
the  King's  Serjeants. 

3.  The  King's  Advocate-GeneraL 

4.  The  King's  Attorney-General. 

5.  The  King's  Solicitor-General. 

6.  The  King's  Serjeants. 

7.  The  King's  Courfel,  with  the  Qucen*$  Attorney 
and  Solicitor,  and  thofc  who  have  patents  of  precedence. 
See  title  Barnjler^ 

S.  Serjeants  at  Law. 

9.  The  Recorder  of  Lovdon. 

10.  Advocates  of  the  Civil  Law. 

I I.  Barrilters. 

In  the  Court  of  E.cchequer,  two  of  the  moft  expe- 
rienced Barritlcrs, called  the  Pufl-man  and  t^c  Tub-man, 
(from  the  places  in  whichthcy  fit,)  havealfoa  precedence 
in  motions.    Sec  'iilc  Morten  in  Court. 

PREBEND,  Pri6enda.]  The  portion  which  every 
Prebendary  of  a  Cathedral  Church  receives,  tn  right  tf 
bii  place,  none  of  the  Chapter  of  the  Dean,  for  his  main- 
tenance ;  as  caKcnica  portio  is  properly  ufed  for  that 
fbarc,  which  every  canon  recciveth  yearly  out  of  the  com- 
mon flock  of  the  Church.  And  PrerBenda  is  a  feveral 
benefice  rifing  from  fome  temporal  land,  or  fome  Chu<-ch 
appropriated  towards  the  maintenance  uf  a  Cierk,  or 
Member  of  a  Collegiate  Church  ;  and  is  commonly 
named  of  the  place  where  the  profit  arifes. 

Prdinda^  nnftly  taken,  is  that  maintenance  which 
daily  pr,ehctur  to  another  ;  but  now  it  fij^nifiei  the  profits 
belonging  to  the  Church,  divided  into  thole  portions 
called  Prabenda,  and  i?  a  right  of  receiving  the  profits 
for  the  duty  performed  in  the  Church,  lufhcient  for  the 
fupport  of  the  Parfon  in  that  divine  ofHcc  where  he  re- 
fides.     Decrtt.  title  De  Pr^hend. 

The  spiritualty  and  Temporalty  make  a  Prebend,  but 
the  Spiritualty  is  the  highcft  .ind  mofl  worthy;  and  x 
perfon  is  not  a  complete  Prebendary,  10  make  any  grant, 
l^e-  before  inf^aUaiion  and  ivdudion.    Djer  121. 

PrtherJi  are  limole  and  dignitary 

A  fimple  Prebend  hath  no  more  than  the  revenue  for 
I  its  f;rpport;  but  a  Prebend  M-ith  dignity  hath  always  a 
'  3  R  2  jutifd'.Shn 


I>REB 


PR  EC 


jiiri/diiJhn  aniifxeJi  and  for  this  r^afon  ihe  Prebeoclary 
is  ftiled  a  dietary,  and  bh  juri/diBkn  is  gaineJ  h 
prefcriptitn- 

Prtbcnit  are  fome  of  them  donative  ;  and  feme  are  in 
the  gift  of  laymen  ;  but  in  fuch  cai'c  they  mull  prcfcni 
the  ('rebendar)*iothr  Difr.op,  and  the  Dean  and  Chapter 
indufti  him,  and  piaca  bv.i  in  a  Stn/J  in  the  Cathedral 
Cnurch,  and  then  he  it  (aid  to  have  /ocum  in  <hero  :  At 
fftj!mi^9er,  the  Kin^  collates  by  patent,  and,  by  virtue 
rtereof,  the  Prebendary  takes  poifeffion  without  inftitu- 
lion  or  indoflion.  2  ^;/.  Jir.  356 

Ai  a  Pr,-b(nJ\i  a  benefice  without  cure,  l^e.  a  PrehnJ 
and  a  parochial  benefice  .ire  roi  incompatible  promo- 
CiOfls ;  for  ont  man  may  have  hoik  n-irtcnr  nay  avaidaace  ef 
fhi  frjix  For  though  Prebendaries  are  fuch  as  have  ^ra 
curt  ef  /tufi,  yet  tlicre  is  a  fucnd  thar^t  incumbent 
on  them  ill  ihofe  Cathedrals  where  ihey  are  rcIiJent, 
and  they  are"  obliged  to  prencb  bv  the  canons  of  the 
Church  ;  and  ii  is  net  lawful  for  a  PrdenJary  to  poflVf*, 
two  Prthsdt  in  ont  and  the  fame  Collegiate  Church. 
It9l  Mr.  361. 

Prehendaritt  are  fiid  to  have  en  efii:>tr  in  ftt-ftmplt  in 
right  of  thtir  Cburthtj,  ai  well  as  Bifhops  of  their 
Biihopncs.  Deans  of  their  Deaneries,  i^c 

Crrp.tj  Prttlcmda,  is  that  which  i*  received  by  a  Prc- 
bcnd^iry  above  the  prngts  which  are  ahvays  for  his  daily 
maintenance.  Sec  further  liitci  Chapter  ;  Cler^  ;  Dean. 

PajKBENDA  and  Probanda  were  alfo  in  old  deeds 
ufcd  for  provifions,  provand  or  provender.  Pre  eqm  fae 
untitn  hi>Jhfl  avfnarum  pre  Prxbenda  capiendo.  Ccueber 
£i:ok  in  DuUby  OJi<e,  \  45  ;  Ccwell. 

PREBENDARY.  Prebtnaariuu]  He  who  hath  a/r#. 
hend\  fo  called,  not  a  pr^themia  au.xilium  U  confiium  epif- 
(»p*.  SfC.  bo:  frtm  recti-ving  the  prtbtnd :  And  if  a  manor 
be  the  body  ot  3  prebend,  and  is  cvi^ed  by  tide  para- 
mount ;  yet  the  Piebend  is  not  dcllroyed.  3  Rep.  75. 

Xbcre  is  a  golJtn  Prthendary  ef  Hfrtferd,  utherwifc 
termed  Ptehendafius  Epifcopi,  who  ii  one  of  the  twenty- 
eight  minor  Prebendaries  iherc.  and  haj>  cjr 0/^1/0,  the  firft 
canon's  place  that  falls;  he  was  anciently  eeafrjfariut  of 
the  Cathedral  Church,  and  to  the  Bilbop,  and  had  the 
offering!  at  the  aiiar  ;  u-hereby,  in  rcfpcA  of  the  gold 
commonly  given  there,  he  had  the  name  of  Ge/den  Pre- 
btndnry.  Bleunt. 

PRhC.-\Rlv£.  Days-worlts.  which  tenants  of  fome 
manors  were  bound,  by  reafon  of  their  tenure,  to  do  for 
their  Lord  in  harveft  ;  and,  in  divers  places. ;ire  tlill  vuU 
garly  called  Bind  days,  fur  bidcn-day*,  which,  in  the 
Sajcen,  diet  Precetrias  fenat :  For  bidden  is  to  pray  or  in- 
treat.  This  cuflom  is  plainly  fet  forth  in  the  great  book 
of  the  Cu/tcntj  of  ike  Monajiery  ef  Battel,  title  Appelder, 
bam,f<d.  60.  Co^te!/. 

PRECEDENCfc.  The  Coromonaliyof  the  Realm, 
like  the  Nobility,  are  dividrd  into  fevcral  degrees  :  and  as 
the  Lordt.  though  different  in  rank,  yet  -illof  them  are 
Peers  in  rcfp;-ft  of  their  Nobility  ;  fo  the  Commoners, 
though  fome  are  greatly  fupcrior  to  oiher&«  yet  all  are 
in  iTaw  Peers,  in  refped  of  their  want  of  Nobility, 
2  Jn/l.  29.  ice  I  CoTnm.  c.  iz. 

T*hc  rules  of  Precedence  in  England  are  reduced 
by  Slatkftent  to  the  following  tabic :  in  which  thok 
marked  *  arc  tntitled  to  the  r.;nk  here  allotted  them, 
by  fiat.'^x  Hen  8.  lO. — thofe  marked  f,  by  fat. 
1  if',  U  hL  c.  :i. — thofe  marked  |)»  ^  leiters  paicot 
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9,  10,  ind  14  Jet.  I.  which  fee  in  StIJ.  til.  (f  Tien  IT. 
5.  46.  and  II.  1 1,  j.-ihofe  marked  J,  by  »oaenl  ofige 
and  cAablifhed  cuRom ;  for  which  ffc  (among  others) 
Camilitt  I  Britannia,  ti;le  Ordtnrj  ;  hUllej'j  Catalrgut 
cf  Hon.lJil.  1610;  and  Cbanitrlajnt't  fn/rnt  Slate  ^ 
England,  b.  3.  r.  5. 

Table  of  Preccdencb, 

•  The  King'j  children  tnd  grudchUdrea. 

•  -  --  --  --  brethren. 

•  -  urclcs. 

•  .......  nephews. 

•  Archbifltop  of  Canterbory. 

•  Lord  Chancellor  or  Keeper,  if  a  Baron. 

•  ArcSbilhi.p  of  York. 

•  I.oid  Treai'urer.  "i 

•  Lord  PrcCiicr.t  of  the  Council.  >  if  Biront 

•  Lord  Privy  Seal.  ) 

•  Lord  Great  Chamberlain.  But !ce private')  *o  C 
JIai.  I  Cm.  I.  r.  3. 

•  Lord  Hi^h  Conftable. 

•  Lor  J  Ma;  Hill. 

•  Lord  .'Xdmiral. 

•  Lor.)  Steward  of  the  Ifoufehold. 

•  Liird  Chamberlain  of  the  Houfchold 

•  Dukci. 

•  Marquclfes. 

I  Dukes'  eldcit  foD!. 

•  Earls. 

{  MarqucITes' eldeft  fons, 
J  Dukes'  younger  fons. 

•  \'i»counts. 

J  Earls'  eldeft  foni. 

I  Marquriles'  younger  foni. 

•  Secretary  of  State,  if  a  Bifliop. 

•  Bilhop  of  London. 
•  Durham. 

•  Winchefter. 

•  Biftiopj. 

•  Secretary  of  State,  if  a  Baron. 

•  Barons. 

•f  Spcrtkcr  of  the  Iloufe  of  Commoni. 
t  Li^rd)  CommiBionrrs  o(  the  Great  Sc.il. 
J  v'ifcounts'  cidcrt  fons. 
J  Earls'  younger  i'ons. 

I  Barons'  cldctl  fcni. 

II  Kmghii  of  the  Garter. 
II  Piiv/  Coonfcllors. 

11  Chancellor  t.f  the  Exchequer. 

II'  Chancc'lor  of  the  Djciiy. 

II  (..hi'l  Juflice  of  the  King's  Bench. 

II  Mafter  of  the  Rolls. 

II  Chief  JuUice  of  the  Common  Pleaj. 

II  Chief  B.iron  of  the  Exchequer. 

II  Ji'dg"'  ""d  Baron)  ui  the  Coif. 

II  Kriighli  Bannerets.  Royal. 

II  V'ifcounts'  younger  fons. 

II  Barons'  vounger  foos, 

II  Baronrts. 

II  Knights  Bannerets. 

X  Knights  of  the  Bath. 

J  Knights  Bachelors. 

II  Baroneu'  cidcft  Ions. 

g  Knighia' 
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it  Knighti'eldert  font. 
Jl  Baronets*  younger  fons. 
H  Knights*  youog«r  font. 
I  Colonels. 
I  Serjeants  at  Law. 

J.  Doctors  ;— "With  Whom,  inifaid^rank  Rarrifters 
At  Law;  as  to  ivhorc-  Prrcedesce  among  each 
other,  fee  title  Pre-audiifu  f, 

X  Efquircs. 

J  Gentlemen. 

J  Yeomen. 

X  Tradtffmen. 

X  Artificers. 

{  Labourers. 

Married  women  and  widows  are  entitled  to  the  fame 
rank  amtmg  each  other,  as  their  hufbnnds  would  refpe^t- 
ivcly  have  borne  b-.twcrn  tliemfelvts  ;  except  luch  rank 
is  merely  profclTionHt  or  official ;  —  arid  unmarried  women 
to  the  Tame  rank  as  tht-ir  rldefl  brothers  would  bear 
among  men»  during  the  lives  of  their  fathers.  3  Comm. 
(.  21.  /.  405.  />;  n 

PRKCEDEN  r  CONDITIONS  :  Sec  CcnJhhn  IV. 
PRIi.CEDIiNTS,  Authoticics  to  follow  in  determina* 
jions  in  Courts  of  Juftice 

Precect''n[<  have  always  been  greatly  regarded  by  the 
Sages  of  the  Law  :  The  Precedents  of  the  Ci  urts  arc 
faid  to  be  the  La^s  of  the  Courts  :  and  the  Court  will 
not  revcrfe  a  judgment,  contrary  10  many  Precedents. 
4  Rt^.  9? :  Cro  E/iK  6^ :  2  Lil  jihr.  344.  But  new  Pre- 
cedents are  not  confidcrable  ;  Precedents  without  judicial 
decilion  on  argument  are  of  no  moment ;  atid  an  extra- 
judicial opinion  given  in  or  out  of  our  Court,  is  ao  good 
Precedent.  Fmigb.  169,  382,  399,  429. 

jt  has  been  held,  that  there  can  be  no  Precedent  in 
matters  of  Equitv.  as  Equity  is  um-vtr/at  truth  but,  ac- 
cording (O  Lord  Keeper  BriJ^man,  Prrced*  n:s  .ite  r,cC'*f- 
fary  in  Equity  10  Jittd  cut  the  reajcus  rhtrttif  fiir  a  guiJt\ 
and.  befides  the  authority  of  tUulc  who  niiuc  tr.rm,  it  is 
10  be  fuppofcd  they  did  it  on  grrat  curliiicratioR,  and  it 
would  be  ftraiige  to  fet  afide  what  has  been  th'*  courfc 
for  a  long  fcrics  of  time,  i  M'>d.  ^07.  It  a  m^n  doubt 
whether  a  cafe  be  cquita''>le,  ur  no,  in  prudt'nce  he  wi  1 
determine  as  the  Precedents  have  been;  efppcial.'y  if 
made  by  men  of  good  authority  and  Icarnirg.  Ihtd.  Sec 
titles  Chancery ;  Equity 

Precedents  mull  be  ihcwn  by  the  ptaindff  for  the  Court 
(0  go  againft  what  is  generally  held,  j  Keb.  47.  And 
«here  rrccedenis  are  alleged,  contrary  lu  'he  cpitiinn  of 
the  Court,  a  day  may  be  given  to  produce  ihem.  Mad. 
Caf.  199 

Precedents  in  feme  cafe*  may  make  an  a£t  good, 
which  otherwife  would  be  void  in  (Iricinefs  of  Law  ;  Ard 
though  the  foims  of  writs  ought  not  to  be  akercd,  yet 
Precedents  and  cocttaot  ufage  muft  be  obfervcd.  'Jink. 
Cent.  1 6  2 .  172- 

If  tiicre  be  caufe  toa'ter  an  ancient  Precedent  of  a  writ, 
by  reafon  of  any  new  ll^tuie,  \^c.  the  Curfitors  are  not  to 
keep  to  the  old  form,  but^  alter  it  as  the  cafe  requires  ; 
to  prevent  ab»irmentof  urtt^,  and  veratioo  to  the  Peo- 
ple. 7Vm.  1630.  See  lilies  ^ri/ i  Aiiion. 

Lord  C.  Talhot  faid.  He  thought  it  much  better  to 
ftick  to  the  known  gemral  rules,  than  to  follow  an/  one 
particular  Precedent,  which  may  he  founded  on  reafcns 
ankoowD  to  ua.   Such  a  f  rocccdiog  wpultl  confound  all 


property.  Cafes  in  Chan,  in  Ld.  Talhet^i  Time,  t6,  27, 
Sec  16  Fin.  Air,  title  Preeedenis. 

PRKCE  PARTIUM,  When  a  fuit  is  continued  hy  the 
fraytr,  afTent,  or  agreement  of  both  partiei*  $ic JIat,  13 
£d.  \  .jf.  I.  c.  27. 

PRhCEPT.  Pr^tcfpium.]  Is  diverlly  tAfccn  in  Law; 
as  fomeiimes  for  a  command  in  writing,  by  a  Juftice  of 
Peace,  or  other  Officer,  for  bringing  a  pcrlon  or  records 
before  him  ;  of  which  there  are  m^ny  examp!ct  in  the 
tabic  of  the  Itegijier  Judicial.  And  in  this  fcnfc  it  feems 
to  be  borrowed  from  the  cuftoms  of  L^mhardy,  where 
Prtrceptitm  fignifieth  feriptura 've!  it;Jlrtimentum.  Hciom. 
in  i-erb.  Feudal,  U  lib.  3  :  CcsH/neniar.  in  hires  ftud^r*  in 
pr/rjatione. — Somctiir.es  i:  is  taken  for  the  provocation, 
whereby  one  man  incitts  aoiither  to  commit  a  felony,  as 
theft,  murder,  i^f.  StaundJ.  PI  C«r.  105:  Bra^Jon,  lib, 
3.  irafi.  2.  tap.  9,  caMs  it  praceptnm  or  mandatum. 
Whence  we  may  obferve  ihicr  diviiio.  5  of  offending  in 
muruer,  pranpivm,  Jertia,  eenfiltum  \  practptum  being 
the  inlligation  ufcd  beforehand ;  fania  the  affiftance  io 
the  fa^,  as  to  help  to  bind  the  party  murdered  or  rob- 
bed ;  (enjslium,  advice  either  before  or  in  the  faft.  The 
Cs'viltans  ufc  mandatum  in  this  caTc.  Ct^uell. 

PKE  CONTRACT,  mentioned  in Jlat.  zi^  ^Ed.  6. 
e.  1].]  A  contra^  made  before  another  contrail ;  the 
term  hath  relation  cfpecially  to  marriage.  See  Marriage. 

PREDLAL  TITHES,  Denm^  pr^edialts]  Ate  ihofe 
which  are  paid  of  things  ariCr.g  and  growing  from  the 
ground  only,  as  corn,  h.iy,  fruit  of  trees,  and  fuch  like. 
See  Jlaf.  2  y  3  £l/  6.  c  13;  z  /^?.  649  :  2  Comm.  c.  3  : 
and  ihi*  Diilionarv,  tit'c  Tithes. 

P:<E  EMPriON,  Prx-emptit,'\  The  fir  ft  buying  of 
a  thing  ;  it  was  a  privilege  heretofore  allowed  the  King*s 
Purveyor,  but  abolifticd  by  fiut.  \  z  Car.  2,  e.  24:  See 
title  Pourvtyaiiee. 

PREGNANCY  (Plea  of).  Where  a  woman  i>  capi- 
tally  conviflcd,  and  pleads  her  pregnancy,  though  this 
is  no  caufe  to  flay  the  judgment,  yet  it  is  to  refptte  the 
execution,  till  ftte  is  delivered.  See  title  Execution  of 
Criminals. 

PHEMISES,  (orPariiissEs.)  That  part  in  the  be- 
ginning of  a  deed,  the  cffite  of  which  is  to  exprrfs  the 
grantor  and  grantee,  and  the  land,  or  thing  granted  or 
conveyed,  5  Hep.        See  title  i>f-ci/ (i. 

Nu  perfon,  not  named  in  the  Prcm'fcs,  can  take  any 
th'ng  by  the  deed,  though  he  be  afterwards  named  iii  the 
habendum,  becaufe  the  Premifc;  cf  ihc  deed  make  the 
gift;  therefoie,  when  the  lands  arc  given  to  one  m  the 
Premifc*,  the  halenJum  cannot  give  any  iharc  of  thetn 
to  another,  brcauie  t^at  would  be  to  reiraft  the  gift  made> 
and,  conft:quently,  to  make  a  deed  repugnant  in  itfelf. 
I'hus,  for  inttance  ;  If  a  charier  rt  feotfment  be  made  be- 
twp^'n  yt.  of  the  one  part,  and  B.  and  D.  of  the  other 
part,  and  J.  gives  land  to  B.  hahndum  to  B.  and  D. 
and  their  heir* ;  D  takes  nothing  by  ihc  habendum,  be- 
caufc  all  the  Imds  were  given  to  B.  coufcqucnily  X>, 
cannot  hold  thcfc  lands  which  a-c  given  before  to  ano- 
tbrr;  but  in  this  cafe,  it  the  Wff;y;.;«  bad  brcn  to  B. 
and  Z)  and  their  hcir«,  tothe  utc  of  B  and  D.  ;  this  had 
been  a  good  limitation  of  a  ufe  ;  confequenily.  the  (latot^ 
of  ufes  would  carry  the  pofTcflion  19  the  ufc,  and  B.  and 
D.  thereby  become  joint-tenants.  Ca.  Lit.  6.  a:  9  Ct. 
47  b  H^b.  J75,  313  :  2  Kd.  Abr.  6c  :  C  a.  Jm,  564: 
Cr«.  £/.a:.  58:  13  Cc.  54:  Pcpb.  liO.  ^ 
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If  lands  be  given  iQahuJhanJ^  hahfK^um  to  him  and  Ins 
wife,  acd  CO  the  heirs  oi  ihdr  iwo  bodies,  the  wife  lakrs 
nothing,  becaufc  jue  ivaj  net  nemicntd  in  the  Prtmijn  \ 
ihc-rcfurc  (hall  trfk.-  nothing  of  that  uKich  was  before 
given  entirely  li'  her  huiband.  /  Ral,  Aht.  67. 

But  there  arc  four  exceptions  to  iliit  rule  :  i.  If  the 
landi  bcgivfnin  frank -rourriage.  thew.'ii40,  who  i»  tht 
i.viji  sf  ifjc  iJtt  may  take  by  the  l-aitn..ian,  though  Ibe 
be  not  named  in  the  Piemirei;  %\  il  ldnd&  be  given 
10  J,  S.  hahtfsJuK  viariia^iii'i  u-t'u  cun  toe  wotn*n  who 
i»  diughicr  cf  the  donor  ;  ihia  ia  a  gi-^M  tllaic  in  frank- 
marriage  to  them  both ;  bccaofe  the  gift  being  totally 
on  her  accouat,  it  13  nec.-Hjry  to  tiie  crcanun  of  the 
ctUtc  in  the  hufband  that  the  w-it'c  (hould  take.  Co. 
Litt.  21  :  /'/sW.  15S:  C/a.  Jac.  454:  P^j'b.  126: 
2  Retl  Jhr.  67. 

2.  In  grants  of  copy  of  Court'roH ;  as  If  a  copy* 
holder  farreivilrri  to  hi$  Lord,  \wthout  limiting  any  ufe, 
and  tlien  the  Lord  grams  it  in  ihii  manner  ;  'J.  5.  ttpit  dt 
Ty^niim,  haUKjunt  to  ttic  laid  j.  S.  and  hl&  wife,  and  the 
hciri  uf  their  bodies  begni'.cn,  this  is  a  good  eiUte-tail 
in  the  wife  ;  for  thct'e  cultoniary  grants,  that  air  made 
in  purfdancf  ot  a  lorrocr  furrcndcr,  arc  conft<  ucd  accord* 
ing  to  the  intention  of  the  parties*  as  wills  arc  ;  brfidrs, 
the  cuAom  of  the  manor  is  the  rule  for  the  cxpoHiion  of 
fuch  forts  of  grants,  and,  in  miny  manors,  luch  form  is 
ufual.  I ;  5 .  1 26  :  Cra.  Jac.  434  :  a  Rol.  Abr.  67  : 

Cr3,  Eliz  325. 

5.  A  man  not  named  in  the  Piemifes  may  take  an 
cffcite  in  remainder  by  limitation  in  the  k..hinjtim.  z  Rel. 
.ibr.  6S  :  Htb.  513  :  Cre.  Jm.  56+. 

4.  In  K'iiU  ;  tor  if  A  man  deviies  Unds  to^.  S.  hahen^ 
dam  tokim  and  his  wife,  this  it  a  good  dcvile  to  the 
wife;  becaufe,  in  eonflruflion  of  willi,  the  intention  of 
the  dcvifor  i*  chit  Hy  regarded  ;  and  wherever  that  Jif- 
covers  itfelf  it  Oiali  take  place,  though  it  be  not  cx- 
prcfTed  in  thofe  legal  forms  that  arc  required  in  convey- 
ances executed  in  a  man's  lifetime.  Blo^vd.  158,  414: 
a  Rol  Air.  (S8. 

PRli.VliUM,  Prirmiwi,'\  A  reward  :  Among  mer- 
chants It  is  ui'ed  for  the  money  the  Infurcd  gives  the  In- 
furer  for  injuring  the  fife  return  of  any  ftiip  or  merchan- 
dize. See  tiilr  Ayi/rcffff. 

PREN'DIiR,  The  po  ver  or  right  of  taking  a  thing 
before  it  is  offered ;  trom  the  French  prendrt,  i.e.  ac- 
t:f<re  :  hence  the  phrafe  of  Law»  il  lies  in  rem/n-,  but 
not  in  PrtnJfr   Rrfi  i  ■ 

PRENDiiR  DE  BARON,  To  take  an  hulhand.] 
It  is  ufcd  for  an  exception  to  difable  a  woman  from  pur- 
fuing  an  appeal  of  murder,  againil  one  who  killed  her 
former  bulband.  5/.  P.  C  /ii.  3.  c.  59. 

PRfc.PEN;>ED.  Prafe>i/ui]  Forethought;  as  pre- 
penfed  Mlil\cc'li^^4i*!JJtlPl,r.t^ltafa:  which  makes  killing, 
murder  :  and  when  a  man  is  llain  on  a  I'uddcn  quarrel,  if 
there  were  malice  Prepenfed  formerly  between  the  par- 
lies,  it  is  murder*  or  as  it  is  cillcd  by  the  ftatute  Pre- 
penfed murder.  See  title  Homiiidi  UI.  3. 

PREROGATIVE,  from  fnc  and  rcpo,  to  a/k  or  de- 
mand,  before  or  above  others,  ]  A  word  of  l.irgc  extent 
including  all  the  rights,  which,  by  Law.  the  King  hath  as 
Chief  of  the  Kingdom;  and  as  iciruftcd  with  the  exe- 
cution of  the  La.v5.  See  this  Diftionary,  title  A!;/!^  V. 

PREROGATIVE  COURT.  Curia  Prarogativa  Ar- 
ihitfifnpi  Cantuaruv^j.}  The  Court  wherein  all  will* 


are  proved,  and  all  admioiftrations  taken  wbick  belorg 
to  the  Archbiftiop  by  (is  Prerogative;  tliat  is,  tn  cafe 
where  the  deceafed  had  grods  dI  any  confiderabte  value 
,  cjui  of  the  dioccle  wherein  he  died;  .ind  th.it  value  ii 
ordinarily  j/.  except  it  be  otherwife  by  v:»mpofition  be- 
tween lie  Archbifcop,  and  feme  o-h«r  Bifliop,  a?  in  the 
dioc:  of  LouJm  it  i&  \ol.  ar.d  if  any  contention  grow 
bciwt-en  two  or  more,  touching  fuch  will  or  admiai- 
Itr.irion.  the  caufe  is  properly  d?cidtd  in  thi»  Couit : 
Tre  Judge  whercpf  is  termed  Judex  curitc  Prarogatfuie 
Canfuaittifjii^  the  Jodge  of  the  Prerogi:ive  Court  of 
Canstrhury   Sec  titles  Csvrts  EccltfiefiUal  \  U':U. 

The  Archbifbop  of  Tori  h.nh  alio  the  like  Cotirt, 
whicli  is  tctrai:d  his  ExchefMer,  but  inferior  to  this  in 
power  and  proht.  4  InJ}.  335.  As  to  the  Pierogative  of 
the  Archbilhop  of  Ca'iftriury  or  76' i,  fee  t^cXookin- 
titled,  De  Aa/ifttitare  Bn:iaKKU/r  Bicl/fi^  Camitnrintjft 
tiijtcrtat  cfpecially  the  eighth  chapter,  /«r^.  2:.  CcwtU, 

j^RESBYTER,  A  pricll,  eldcr,or  honmrable pcrlon. 
Jjidcrt,  hi.  7. 

1  RESiiYTERIUM,  A  Prcfbytery;  thii  part  of 
the  church  ivhcre  divine  rfiices  ^re  pi-rlormed*  applied 
to  the  chuir,  or  chancel ,  beciufe  it  was  the  place  appro- 
priated to  the  Bilhop,  priclls,  and  other  clergy,  while 
tiie  laity  were  conlincd  to  tl.c  body  of  the  church.  Man, 
Aug.  i.  24;. 

I'RESByTERI  AN.  A  fefiarift,  or  dincntcr  from  the 
church.  See  titles  Ncncenftrmt/h  ;  DiJ[tr.i:ri, 

PRESCRIPTION, 

•  Pa.Tisca  I  rrio.)  A  title  acquired  by  ufe  and  time, 
and  all  uea  by  L:iw;  as  when  a  mnn  claitps  r.ny  thing, 
becaufe  he.  his  arceflors,  or  thry  wiiofe  ellate  he  hath, 
have  had  or  uTed  it  all  the  tiire,  whereof  no  memory  is 
to  the  contrary  :  or  it  ii,  whore  for  Continuance  of  time, 
ultra  memsriam  bsnraii,  a  particu'ar  perfon  hath  a  parti* 
cut.tr  ri  lit  againfl  another.  KiuA  104  :  Co.  Ltrt  114: 
4  ^'f  3'- 

BiacAjicnc  clanVs  Title  bj  Prt/trifiicfi  amorg  the  me- 
thods ot  acqu  ring  real  property  bj  fmnhajiii  as  uhen  a 
man  can  fhew  nu  oifier  iitIc  to  what  he  cUttns,  than  that 
he,  and  tliofe  under  Ahom  nc  claims,  have  immemo- 
ri.itly  ufed  to  enjoy  it.  As  to  culloms,  or  immemorial 
uUges,  in  general,  with  the  fevrral  n-quiliies  and  rolct 
to  be  obferved,  in  order  lo  prove  their  exiflcoce  and  va- 
lidity, fee  this  BtAiunary,  title  Cujiem. 

I.  0/  the  Difliactien  brttveen  a  Pri/lrifitOM  attd  a 
Cujiom  cr  Ujagf  ;  and  ivbs  may  frtjcribt. 
11.  U^bat  Sort  of  Thngi  mcj  he  frejcrtbtd for, 

\.  Ci'STOu  is  properly  a  local  ufage,  and  not  an- 
nexed tu  any  p  -rfon;  fuch  as  a  cudom  in  the  manor  of 
Z)*i/r,  that  Imdi  ftiall  dcfccnd  to  the  youngell  fon  :  Pre- 
Uripiicn  is  merely  a  perlunal  ufage ;  a>,  that  fuch  an 
one  and  his  anccllors.  or  thrfc  whofe  etlate  he  hatb, 
have  ufcd  time  out  ot  mind  to  ha>e  fuch  an  advantage 
orpriiilege.  I  1 1 3.  —  As  for  example  :  H  there  be 
a  ufage  in  the  pariih  of  Dale,  that  a!l  (he  inh;.biiAnt$  of 
that  p.-trilh  may  dance  on  a  certain  dole,  ai  all  times,  for 
thrir  recreation;  (which  ts  held  to  be  a  la<Aful  uf;<ge, 
1  Le-v,  176.  See psj}.  \\ ;)  this  is  rtri^iy  a  cudum,  fcric 
is  applied  to  the  place  in  general,  and  not  to  any  parti- 
cular perfom :  but  if  the  teoant>  who  is  fcifcd  of  the 

manor 


PRESCRIPTION,  I. 


visnor  of  DaU  in  fee,  alleges  that  he  anj  hij  anccnors.  i 
or  all  ihofe  whofe  cllate  he  bath  tn  the  faid  manor,  have  ! 
ufrd  time  out  of  mind  lo  have  common  of  padure  in 
fuch  a  clofc,  thia  is  properly  called  a  Prefcripiion  ;  for  ' 
this  i»  an  ufagc  annexed  to  the  pcrfon  of  the  owner  of 
his  eflate.  2  Comm.  (.  17. 

•   The  diffcrcnte  between  Prefcription,   cuflom,  and 
nfage,  is  alio  thus  Rated  :  Prefcription  bath  rtrfpt^  10  a 
certain  perlbri,  who  by  intendment  may  have  continu- 
ance for  ever  ;  aj  for  inllance.  he  and  all  ihcy  xvhofc 
eftate  he  hath  in  fucK  a  thing,  this  is  a  Prefcription.  j 
Cultum  ift  local.and  always  applied  to  a  certain  place  ;  | 
35,  time  out  ot  mind  there  has  been  fuch  a  cirllom  in  fuch  \ 
a  place,  is'c.    And  Prefcription  hclongeth  to  one  cr  a  [ 
few  Only  ;  but  cuflom  i^  common  to  all.-  Ul.igc  diffirs 
from  both,  for  it  may  be  either  to  pL'rfonsor  places  ;  as, 
to  inhabitants  of  a  lOivn,  to  have  a  way.  ^jCr.    a  Nil/. 
Abi'.  12-7. 

A  cutU^ni  and  Prefcription  are  in  the  right ;  uHige  is 
in  pollcirion  ;  and  a  Prefcription  that  is  good  for  the 
mntter  and  fubilance,  may  he  bad  by  the  manner  of  fee- 
ting  it  forth  ;  but  where  that  which  is  claimed  as  a  cuf- 
tom,  in  or  for  many,  will  be  good,  that  regularly  wiU  be 
fo  when  cLimed  by  Prefcription  for  tme.  i^cdb.  j^. 

Prefcription  is  to  be  time  out  of  mind;  though  it  is 
not  the  length  of  lime  thai  begets  thi;  right  of  Pre- 
fcription, nothing  being  done  by  lime,  although  evrty 
thing  is  done  in  time  \  but  it  is  a  prefumption  in  Law  that 
a  poffcinon  cannot  conttr.ue  fo  long  quiet,  if  it  was  againtl 
right,  or  injurious  to  another.  3  AW*.  278. 

All  Prcfctiption  mufl  be  either  in  a  man  and  his  an- 
ceflnrs,  or  in  a  man  and  thofe  whofe  cHatc  he  h.ith; 
which  lart  is  called  prefcribing  in  a  qttt  ejlate.  j^Rtf.  j2. 
And  formerly  a  man  mighr,  by  the  Common  Law,  have 
prcfcribed  for  a  right  «hich  had  been  enjoyed  by  his 
anccftors  or  prcdi-ccllbrs  at  any  diftancc  of  time,  though 
hi*  or  their  enjoyment  oi  it  had  been  fufpcndcd  fot  an 
indefinite  fcriei  of  years.  Co.  Lift.  1 1  v  Bet  by  the  rta- 
toie  of  Limitation,  Hen.  8.  r.  2,  it  is  enabled,  that  no 
perfons  (hall  make  any  prefcription  by  the  feifin  or 
pulTi'Ifion  of  bis  anceftor  or  prcdeccffor,  unlefs  fuch 
ftifin  or  pofTcflion  hath  h"en  witliin  ihrecfcore  year^ 
next  before  fuch  Pfelcriput..(i  made.  See  dilc  Limitation 
^  Adhnst  II.  I. 

Prefcription*  are  properly  pcrfonal,  therefore  ire  al- 
ways alleged  in  the  pcrfon  of  him  who  prcfcrlbcs,  ifix. 
That  he,  his  anceftorr,  or  all  ihofc  wSofe  eflate  he  hath, 
is  (  or  of  a  body  poUtic  or  corporation,  they  and  their 
predeceflbrs,  He-  Alfo  a  p.-irron  may  prrfcribe,  qi'ui 
ipft}J  fradncjfora  fstit^xiCi  all  they  whofe  clUte.^f.  for 
there  is  a  p-rpctual  cftatc,  and  a  perpftual  focccffon, 
ard  the  fucct-fiur  haih  the  very  fame  e;lar;  v.hich  his 
prtdecefTor  had,  whi.h  continues,  though  the  perfon 
alters,  like  the  cafe  of  anccUor  and  heir.  3  Safk.  279. 

A  Prd'cription  mult  always  te  laid  in  htm  that  is  te 
nant  of  ihc  fee.  A  tenant  for  fife,  for  years,  acwill,  or 
a  copyholder,  cannot  ptefcriHe,  by  reafun  of  the  int- 
bcci.ity  of  their  e[i:.Eejs,  4  Rtp.  31,  3*.  For  as  Pre- 
fcription '\%  ufdge  beyond  time  uf  memory.  It  is  abfurd 
that  they  Ihould  pretend  to  pfcfciite  for  any  thing, 
whofe  eUatcs  commenced  within  the  remembrance  of 
wan.  And  therefore  the  copyhoUtr  mult  prcfcribe, 
under  cover  of  his  Lord's  cllatc,  ar.d  the  tenant  for  life 
under  cover  of  the  tenant  in  fcc-firoplc.  A*,  if  tenant 
1 


for  life  of  a  manor  wouM  prefcrihe  for  a  right  of  coffli 
mon  as  appurtenant  to  the  fame,  he  mult  prefcribe  under 
cover  of  the  tenant  in  fee-fimple  ;  and  muft  plead  that 
y  kn  Srilej  ST\d  hit  anceltors  had  immemorially' ufed  to 
nave  this  right  of  comm')n,  appurtenant  to  the  faid 
manor,  and  that  yo/ffi  Stii\j  dcmiled  the  faid  manor* 
with  its  appurtenances,  to  him  the  faid  tenant  for  life. 
2  Comm.  c.  1 7. 

Tenants  in  fee  fiuiple  arc  to  prcfcribe  in  their  own 
names,  and  tenants  for  life  or  years,  Cs^r.  though  they 
may  not  picit.ribc  in  their  own  names,  yet  they  may  in 
the  name  of  him  who  hath  fee  ;  and  where  a  perfon 
would  have  a  thing  that  In  s  in  grant  by  Prefcription^ 
he  muft  prelcribe  in  hiinfclf  and  his  ancellors,  whofe 
heir  he  is  by  dt-fcent ;  not  in  himfetf.  and  thofc  whofe 
eltate,  t^c. ;  (unlefs  the  que  t^ate  is  but  a  conveyance  to 
the  thing  claimed  by  Prefctiptton ;  J  for  he  cannot  have 
their  eltitc  that  lies  in  grant  without  deed,  which  ooght 
to  be  ihewn  to  the  Court.  Co  Lut.  i  r 

Parilhtoners  cannot  generally  prcfcribe,  but  they  may 
allege  a  cuflom  ;  and  inhabitants  may  prcfcribe  in  a 
matter  of  eafcment,  way  to  a  Church,  burying  place. 

2  Sauitil.  325  :  1  Lev*  253 :  Cro,  Eliz,  441  :  Crs. 
Car.  4i<>:  a  Rot.  290. 

A  (ujtsm  for  all  the  tnhahitAnts  of  a  parifli  to  play  at 
all  kinds  uf  Uwful  games,  fporis,  and  pallimes  in  a  cer- 
tain clofe,  at  all  fcalonable  times  of  the  year,  at  their 
free  will  and  pleafure,  is  good.  But  a  fimilar  cuflom  for 
al!  ptrffint,  for  tiie  time  being,  in  the  faid  parifh  is  bad. 

2  H.  Black.  Rtp,  393.  See  /c//  II. 

A  Prelcription  may  be  laid  in  feveral  perfons,  where 
it  tends  only  to  matters  of  eifemcnt  01  discharge ;  though 
not  where  it  ^ocs  to  matter  of  intercit  or  profit  in  chtna 
/ch,  for  that  is  a  tide,  and  the  title  of  one  doth  not  con- 
cern the  other;  therefore  fL-veral  men,  having  fci^eral 
cdaces,  cannot  join  in  making  a  Prefcription.  1  Mod,  74 : 

3  Mod  zjo. 

Where  a  man  prefcribes  for  a  way  to  foch  a  clo/e,  he 
mull  Clew  what  intereit  he  hath  in  the  clofe:  Ahur/\( 
he  prefcribes  for  away  to  fuch  a  6e!d  ;  bccaufe  that  may- 
be a  common  6eld  by  intendment.  Latch.  160. 

PlaintiflT  declared,  that  the  etcupieri  of  the  adjoining- 
field,  have,  time  out  of  mind,  repaired  the  fences,  which 
being  out  of  repair,  his  bealls  efcapcd  out  of  his  own 
ground,  and  fell  into  a  pit;  it  is  good  without  Ihcwing 
any  cllaie  in  the  occupiers ;  but  it  had  not  been  fo  if 
the  defendant  had  prefcribed.  1  Featr.  264. 

It  fhould  fccnj  that  a  Prefcripiion  by  the  e^vKtr  tf 
land,  adjoining  to  a  wood,  to  take  underwood  there 
growing,  to  repair  the  fence  belonging  to  the  wood,  is 
not  good:  for  of  common  rigi.t  tiie  making  of  the 
hedjcdoth  appertain  to  the  owner  of  the  wood  :  and  the 
Prelcription  is  no  mere  than  to  take  wood  in  theland^of 
another,  to  make  the  hLdgcs  o(  the  fame  Lnd  in  wiiich 
the  wood  groweth,  *vhich  cannot  be  a  good  Prefcription, 
for  it  founds  only  in  charge,  and  not  to  the  pro6cof 
him  who  prefcribes.  1  Leon.  313. 

Ellates  g.iincd  by  Prclcrip.ion  arc  not,  of  courfc,  dc- 
fcendiblc  ;o  the  hctrs  general,  like  other  purchufrd 
cttatcs,  but  are  an  exception  to  the  rule.  Foi,  properly 
fpeaking,  the  Prelciiptiun  is  rather  to  be  confidered  a» 
an  evidence  of  a  former  acquilition,  than  as  an  acqui- 
fltion  dt  t;(V6  :  and  thexefore,  if  a  loan  prclcribcs  lor  a- 
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tiglit  of  way  tn  liimfelf  and  his  anceflors,  it  will  defcend 
only  to  tbc  blood  of  that  Une  of  anccAors  in  whoot  he 
Jo  prcfciibes;  the  Prdcripiiofi  in  this  cafe  bein^  indeed 
a  fpccics  of  dcl'ccnt.  But,  if  he  prcfcribes  for  it  in  3 
fs;  efiatCt  it  will  follow  the  natore  of  that  etUte  tn  which 
the  Prcfcription  is  UiJ,  and  be  inheritable  in  the  fame 
manner,  wlisther  thai  were  acquired  by  dcfccnt  or  pur- 
chafe  :  for  every  accciTury  foUoMsth  the  nature  of  its 
principal,  z  Comm.  c.  17.^.266. 

II.  NoTHiKG  but  incorporeal  hereditaments  can  be 
claimed  by  Frtffcription  ;  as  a  right  of  way,  a  common, 
drV. ;  but  no  Prekription  can  give  a  ttile  to  lands, 
and  other  corporeal  fubllances,  of  xvhich  more  certain 
evidence  may  be  had.  Dr.  (S  St.  D-al.  i.  r .  8  :  Finch. 
132.  —  For  a  roin  (hall  not  be  <aid  to  prefcrtbe,  thai  he 
and  his  ancellors  have  immrmorially  ufcd  to  hold  the 
caftle  of  Arundel;  for  this  is  clearly  another  fort  of  title; 
a  title  by  corporjl  fcifm  and  inheritance,  v%hich  is  more 
permanent,  and  therefore  more  capable  of  proof,  than 
that  of  Prefer  pi  ion.  But  as  to  a  rig'r.t  of  way,  a  com- 
mon, or  the  like,  a  man  may  be  allowed  to  prefcribe  ; 
for  of  thefe  there  is  no  corporal  feiftn,  the  enjoyment 
will  be  frequently  by  intervals,  and  therefore  the  right 
to  cnjny  them  can  depend  on  nothing  clfe  bat  immcmo- 
rial  ufage. 

A  Prcfcription  cannot  be  for  a  thing  winch  cannot  be 
raifed  by  grant.  For  the  La*  allows  Prefcription  only 
in  fupply  of  the  lof?  of  a  gran:,  and  therefor*.*  every 
Prcfcription  pr-  fuppofcs  a  gram  to  have  cxi  icil.  Tliuj, 
the  Lordofa  Minor  cannot  prefcribe  to  raifc  a  tax  or 
toll  upon  llrangcrs  ;  for,  as  fuch  claim  could  never  have 
been  good  bv  any  grant,  it  Ihall  not  be  good  by  Prc- 
fcription. I  I'entr.  387. 

What  is  to  arife  by  matter  of  record  cannot  be  prc- 
fcribed  for,  but  mull  be  claimed  by  grant,  entered  on 
record;  fuch  ai,  forinilaocc,  the  Royal  franchifcs  of  deo- 
dands,  felons'  gcoJs,  and  the  like.  Thcic,  not  being 
forfeited  till  the  matter  on  which  they  arife  is  found  by 
the  inquiH^ion  of  a  Jij  y*  -^nd  ^b  made  a  matter  o^  re- 
cord, the  forfeiture  itfelf  cannot  be  claimed  by  any  infe- 
rior title.  Bdt  the  franchifes  of  treafure-trove,  waifs, 
efirays,  and  the  like,  may  he  claimed  by  Prefcription ; 
for  they  arife  from  privaie  contingencies,  and  not  from 
any  matter  of  record.  Co.  Litt.  1 14-.  Siec  title  Francb'tfe. 

Among  things  incorporeal,  which  may  be  claimed  by 
Prcfcription,  a  dillinctlon  muft  be  made  with  rt-gard  to 
the  manner  of  prefcribing  ;  that  is,  whether  a  man  lhall 
prefcribe  in  a  qut  ejlatct  or  in  himielf  and  his  ancetlors. 
For,  if  a  man  prcfcribes  in  a  que  £jhv<t  (that  is,  in  him- 
felf  and  thofe  whof:;  elUic  he  holds,)  nothing  is  claim- 
able by  this  Prcfcription,  bot  fuch  things  as  are  inci- 
dent, appendant,  or  appurtenant  to  land* ;  for  it  would 
be  abfurd  to  claim  any  thing  as  the  confcquence,  or  ap- 
pendix, of  an  edale,  wi:h  which  the  thing  claimed  has 
no  connexion:  but,  if  he  prefcribes  in  himfelf  and  his 
ancellors,  he  may  prefcribe  for  any  thing  whatfocver 
that  lies  in  grant ;  not  only  things  that  are  appurtenant, 
but  alfo  fuch  as  may  be  in  grofs.  Litt.  §  183  :  Ftncb. 
L.  104.— Therefore  a  roaa  may  prefcribe,  that  he,  and 
(hofc  whofc  eftate  he  hath  in  the  manor  of  Dale,  have 
ofed  10  hold  the  advowfon  of  i>a/r,  as  appendant  to  that 
manor:  but,  if  the  advowfon  be  a  diftinfl  inheritance, 
and  not  appendant,  then  be  can  only  prefcribe  in  his  an- 
Ct'ftors.  So  alfo,  a  roan  may  prefcribe  in  a  lue  tftate  for 
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a  common  appurtenant  to  a  manor ;  but  if  lie  wouiti 
prefcribe  for  a  common  in  grofi,  he  muft  prefcribe  in 
himfelfand  his  anceftors.  2  Ccmm.  c.  17, 

A  pcrfon  may  make  title  by  Prefcription,  to  an  office, 
a  fair,  market,  toll,  way,  water,  rent,  common,  park, 
warren,  franchife,  Court-lcet,  waifs,  eftrays,  (Sc.  But 
no  pcrfon  can  preicribe  againft  an  Aft  of  Parliament,  or 
agai*nll  the  King,  where  he  hath  a  certain  eflate  and  in- 
tercll ;  againfl  the  public  good,  religion,  tfc  Nor  can 
one  Prcfcription  be  pleaded  againft  another,  unit  fj  the 
firft  is  anfwcred  or  tra ver fed  ;  or  where  one  may  lUnd 
with  the  other.  Lutw.  381  :  Jiajm.  231  :  2  ^c/  J&r. 
264:  2  InJJ.  167  :  7  38  ;  Crt.  Car.  432  ;  1  Buljl, 
115:  2  LH.  346. 

'I'he  word  eafcment  is  a  genus  to  fevcral  fpecies  of 
liberiies,  which  one  may  have  in  the  foil  of  another, 
without  claiming  any  inicrrft  in  the  land  itfelf ;  but 
where  the  ining  fet  forth  in  a  Prcfcription,  was  to  catch 
nlh  in  the  water  of  another,  (fc.  and  no  inilance  could 
be  given  of  a  Prcfcription  for  fuch  a  liberty  by  the  word 
eafcment,  a  ru!c  was  made  to  fet  the  Prcfcription  right, 
and  to  try  the  merits.  /^MoJ.  362.  See  title  Eafcment. 

In  trcfpafs  for  breaking  the  plaintiff's  clofc,  the  de- 
fendant prcfcribed,  that  the  inhabitants  of  fuch  a  place, 
time  out  of  mind,  had  ufed  to  dance  there,  at  all  cime* 
of  the  year,  (or  their  recreation,  and  fojuflilied;  ifiuc 
being  ;akcn  on  this  Prrfcription,  defendant  had  a  vcr- 
dift;  it  was  objetled  againft  it,  that  a  Prcfcription  to 
dance  in  the  ffcehold  of  another,  and  fpoil  hisgr&f5,wai 
ill,  cfpecially  as  laid  in  the  defendant's  plea,  mx..  at  all 
times  ol  the  year,  and  not  at  fcafonable  times,  and  for 
ail  the  inhabitants ;  who,  though  they  may  prefcribe  ia 
ealementa  which  are  necefliry,  as  a  way  to  a  Church, 
C'f.  they  canno[  in  cafcmer.is  ior  plcafare  only  ;  but  ad- 
jadgeJ,  mat  the  Prefcription  i^  good,  iffue  being  taken 
on  it,  and  found  for  the  d  fcidjnt ;  although  it  might 
have  been  ill  on  Jemurrer.  j  Lenj  175.  See  untt  I. 

A  cutlom  that  tne  farmers  of  fuch  a  farm  have  always 
found  ale,  iSc.  to  fuch  a  value,  at  peramb\jlations,  was 
held  naught ;  bccaufc  it  is  no  more  man  a  Prclcrip- 
lion  in  occupiers,  which  is  not  g^oJ  in  matter  to  charge 
the  land.  2  Z^i/.  16+. 

Prcfcription  by  the  inhabitants  of  a  par:!h  to  dig 
gravel  in  fuch  a  pit,  the  foil  of  W.  R.,  it  «  ai  doubted 
whether  this  was  good  or  not,  though  it  was  to  repair 
the  highway  ;  but  the  inhabitants  mjy  prefcribe  for  a 
way,  and,  bv  confequence,  for  ncceiiary  materials  to  re- 
pair  it,  2  Lutzu.  1346-  SeJ.  ^  ?  and  tec  G^/sniar^/'s  cafe, 
6Cff.  60:  where  Prefcriptio.i  for  common,  for  every 
inhabitant  of  an  ancient  mcffuage  in  .1  parilh,  is  held  not 
to  be  good. 

Defendant  pleaded,  that  within  fuch  a  parifh,  all  oc- 
cupierb  of  a  certain  dote  ha&ent,  IS  habere  conjueuereni ,  a 
way  leading  over  the  pUintiti^s  clofc,  10  the  defendant's 
houfe;  this  vvas  held  ill,  for  it  is  not  like  a  Prefcription 
to  a  way  to  the  Church  or  market,  which  are  neccffary, 
et  pro  bcno  publico.  2  Ventr.  t86. 

A  man  may  claim  a  fold^courfc,  and  exclude  the 
owner  of  the  foil  by  Prefcription.  1  Sauad,  153. — Buta 
diverftty  hatK  been  tak?n  where  a  Prefcription  lakes 
away  the  whole  intereil  of  the  owner  of  the  land  ;  and 
where  a  particular  profit  is  retrained  :  in  one  cafe  it  is 
good ;  in  the  other  void.  xLton-w. 

If  a  pcrfon  prefcribes  for  common  appurtenant,  it  ij 
ill>  unlefs  it  be  for  cattle  Uvant  (3  aueitant,  Sec,  And 
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the  reafon  is,  becaufe  by  fuch  a  Prcfcription  the  party 
claims  only  fome  part  ot  the  pallure,  anJ  the  quantum  is 
afccrtained  by  the  levancy  and  couchancy,  the  relt  being 
left  for  the  o^ncr  of  the  foil ;  ihcrefore,  if  he  who  thus 
prefcribci,  (hould  put  in  more  cattle  than  arelcv.int  and 
couchant  on  his  tenement,  he  is  a  trefp;in'i:r.  Ney  I4;  : 
2  Sau'iJ.  324. 

In  a  Prcfcription  to  have  Commci,  the  Jury  found  it 
to  be,  paying  every  Vear  a  penny.  Here  the  Prcfciip- 
tion  is  entire,  whereof  the  payment  of  one  penny  is  par- 
cel ;  which  ought  to  be  entirely  alleged  in  the  Prc- 
Icription  in  the  plea,  or  it  will  not  be  good.  Cro.  Eliz. 
563,  564.  But  where  the  payment  is  collateral  from  the 
rrefcription,  a  Prefcription  may  be  goad  without  al- 
leging it.  Cre.  Eliz,  405. 

It  was  a  queftion,  whether  a  toll,  independent  of 
markets  and  fairs,  might  be  claimed  by  Prefcription, 
without  Shewing  that  the  Subjc£l  hath  fome  benefit;  and 
ibme  arguments  were  brought  for  it,  from  an  authority 
in  Dyer  352.  Though  by  Ho/t,  this  Prcfcription  cannot 
be  good,  becaufe  there  was  no  recomperce  for  it;  and 
every  Prcfcription  to  charge  the  SubjeA  with  a  duty, 
mud  import  Ibme  benefit  to  him  who  pays  it;  or  eUe 
fome  reafon  mufl  be  fhcwn  why  the  duty  is  claimed. 
4  MoJ.  319. 

A  Court-leec  is  derived  cut  of  the  hundred  ;  and  if  a 
man  claims  a  title  to  the  Icrt,  he  may  prefcribe  that  he 
and  his  anccllors,  and  all  thofe  whofc  eftate  he  hath  in 
the  bundled,  time  out  of  mind,  had  a  leet.  Co.  Liit.  12^. 

There  may  be  a  Prcfcription  for  a  Court  to  hold  picas 
of  all  anions,  and  for  any/um  or  damage ;  and  it  will  be 
good.  Jenk.  Cent,  327.  If  a  Court  held  by  Prcfcription 
IS  granted  and  confirmed  by  letters  patent,  this  doth  not 
dcflroy  the  Prcfcripiicn  ;  but  it  i»  faid  the  Court  may  be 
held  by  Prefcription  as  before.  2  Rei.  J6r.  zyi, 

A  grant  may  enure  as  a  confirmation  of  a  Prcfcrip- 
tion ;  and  the  Prcfcription  continue  unaltered  by  a  new 
charter,  where  the  charter  is  not  contrary  to  the 
Prcfcription,  Afsor  818,  830.  But  in  fome  cafes  it  is 
intended,  that  a  Prefcription  fhall  begin  by  grant ;  and 
as  to  Prefcriptions  in  general,  the  Law  fuppofes  a  grant, 
or  purchafc  originally.  C/o.         709:  Co.  Lite.  113. 

Every  Prefcription  is  taken  flriflly  :  and  a  man  ought 
not  to  prefcribe  to  that  witich  the  Law,of  common  right, 
gives.  3  Leon,  1 3 :  AVjr  20. 

A  Prefcription  mufl  have  a  lawful  commencement, 
and  peaceable  pofleflion  and  time  arc  infcparably  inci- 
dent to  it.  Co.  Lin.  1 1  3.  Though  a  title  gained  by  cuf- 
torn  or  Prefcription,  will  not  be  loll  by  interruption  of 
the  poHeflion  for  ten  or  twenty  years ;  but  it  may  be  loft 
by  interruption  in  the  right.  Co.  Lin*  114:  2  iaj!.  653. 

Prescriptions  againji  Adiom  And  $tatuUt%  See 
6tle  Limitation  of  Adiont  II.  2.- 

Prescriptions  by  the  Ecclefiailical  Laiv,  as  to 
tithes,  He.  Sec  Modus  Deamandi  ;  Tithes. 

PREbENCE.  Sometimes  the  Prefcncc  of  a  fupc- 
rior  Magillratc  takes  away  the  power  of  an  inferior. 
9  Rdp.  I  lil.  And  the  Prefencc  of  one  m.ay  fcrve  for  all 
the  feoffees  or  grantees,  c?**-.  Rep-  26.  When  the  Pre- 
fence  of  a  man,  in  the  pbce  where  an  offence  is  done, 
may  make  him  guilty,  vide  Aeiejkry, 
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PRESENTATION,  Prefentatlo.-]  The  afl  of  a  pa. 
tron,  otFtring  lils  cleric  to  the  Bifhop  of  the  dioccfe,  to 
be  inttituted  jn  a  church  or  benefice  of  his  gift,  which 
has  become  void.  See  titles  jA/i'tfKj/&« ;  Per/en. 

PRESENTEE,  The  clerk  prefcnicd  to  a  church  by 
the  p.iiron.  In  fi.it.  lyR.z.Jl,  i.e.  1,  there  is  men- 
tion  of  the  King's  Prcfeiitee,  that  is,  he  whom  the  King 
prefcnt*  to  a  benefice. 

PRESENTMENT,  A  mere  denunciation  of  Jurors, 
or  fome  officers,  i^e,  (without  any  information)  of  an 
offence,  inquirabie  in  the  Court  where  it  is  prcfcnicc!. 
Lamb.  Eireit.  lih,  4.  c.  Or  it  may  be  defined  to  be  an 
Information  made  by  the  Jury  in  a  Court,  before  a  Judge 
who  hath  authority  to  punifh  an  offence.  2  hjL  739. 

The  Prcfcntmcnt  is  drawn  up  in  EngUjh  by  the  Jurj', 
in  a  fhort  note,  for  inltru^ions  to  draw  the  indiflmcnt 
by;  and  differs  from  an  indi^ment,  in  that  an  indict- 
ment is  drawn  up  at  large,  and  brought  ingroffed  to  the 
Grand  jury  to  find.  2  LiU.  Ah.  3;3- 

There  are  alfoPrefentmcntsof  Jufltcesof  Peacein  their 
Sefiions,  of  offences  againfl  flaiutcs,  in  order  to  their 
punilhment  in  fupcrior  Courts;  and  Prcfcntmems  taken 
before  Commiflioners  of  Sewers,  Prcfcntments  are 
made  in  Courts-Ieet  and  Courti-baron,  before  Aewards; 
and,  in  the  latter,  of  forrenders,  grants,  i^e,  Alfo,  by 
conflable«,  churchwardens,  furveyors  of  the  highwiys^ 
<se.  of  things  belonging  to  their  ofSces.  Sec  tliis  Dic- 
tionary, titles  Ccp^hoU ;  Surrender. 

A  Pre/entmentt  generally  taken,  is  a  very  comprchca- 
five  term;  including  not  only  Prefentmcnti,  properly  fo 
called,  but  alfo  inquifitions  of  ofHcc,  and  indiflments  by 
a  grand  Jury.  A  Prcfentment,  ira^rr^  ffeahing^  is  the 
notice  taken  by  a  Grand  Jury  of  any  ofTencc  from  ihcir 
own  knowledge  or  obfcrvation,  without  any  bill  of  in- 
diriment  laid  before  them,  at  the  fuit  of  the  King. 
Lamb.  Eiren.  I.  4.  e.  5. — As  the  Prefentment  of  a  nu- 
fancc,  a  libel,  and  the  tike ;  upon  which  the  olHcer  of  the 
Court  mull  afterwards  frame  an  indidmcnt,  before  the 
party  prefentcd  can  be  put  to  anfwer  it.  2  hji.-^if).  An 
inquifition  of  ofiice  is  the  aft  of  a  Jury,  fuinmoncd  by 
the  proper  olBcer  to  inquire  of  matters  relating  to  the 
Crown,  upon  evidence  laid  before  them.  Sec  title  hqtujl. 
Some  of  thcfe  are  in  themfelves  Convictions,  and  cannot 
afterwards  be  traverfcd  or  denied ;  and  therefore  the 
Inqucll  or  Jury  ought  to  hfar  all  that  can  be  alleged  on 
both  fides.  Of  this  nature  are  all  Inquifitions  of  fek  de 
/e\  of  flight  in  perfons  accufed  of  felony  ;  of  deodand$, 
and  the  like;  and  Prcfcntments  of  petty  officers  in  the 
Sherifi's-tourn  or  Court-lcet,  whereupon  the  prefiding 
officer  may  fet  a  fine.  Other  Inquifitions  miy  be  after- 
wards traverfcd  or  examined;  as  particularly  the  Co- 
roner's inquifition  of  the  death  of  a  man,  when  he  finds 
any  one  guilty  of  homicide  :  for  in  fuch  cdfes  the  of- 
fender fo  pref-intfd  mufl  be  arraigned  upon  this  in- 
quefl,  and  may  difputc  the  truth  of  it,  which  brings  it 
to  a  kind  of  indiflment.  See  further  tiile  IndifiTTieat. 

PRESIDENT,  Pr.r/n.]  The  Kirk's  licuicnaat  In 
any  prokfince ;  as,  Prcfidcnt  of  tValti.  (^c. 

PRESIDENT  OH  yHE  COUNCIL.  Is  the  fourth 
great  oiKccr  of  Sute.  Scci\x\c  Preetdettct.  He  is  as  an- 
cient as  the  reign  of  King  J^hn;  and  ha:h  fomctimc"i 
been  called  Pnna/^a/ij  Cofijshariut,  ta.^  other  times  Ca- 
pilalis  ConfiUnriui. — During  the  icign  of 
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the  ofEce  remained  dormint.  It  appears  to  have  been 
exerciied  in  the  reign  of  "Jac.  I.  and  was  revived  by 
Clariti  II,  Sec  title  i'rxVj;  Ceumtl. 

1  be  otiice  of  Prefident  of  the  Council  haih  been  al- 
ways granted  by  letters  patent  order  the  Great  Seal  au- 
rMif  btHi  pia:t:o  ;  and  this  officer  is  to  attend  on  me 
King,  to  propofe  bufinefs  at  the  Council-table,  and  re- 
port tn  his  Majctly  the  tranfaflioni  tnerc :  alio  he  may 
Silocidte  the  Lord  Ctiancellor.  Trcalurer,  and  Privy 
Sea],  at  naming  of  ShcfiA's  ;  and  all  other  ac^s  limited 
by  any  iVitute,  to  be  done  by  them,  ai  Hen.  8.  r.  20. 
See  I  Comm.  230. 

PRESS.  L^hrtycf  th<\  SteLihelW  i  Jury- 

PRESSING,  tor  the  Sea  fervicc;  iiee  this  Diaion- 
■r)',  title  IftipriJJing  Stamn, 

PRESSING  TO  DEATH;  See  ^l/-//. 

PKEST,  A  duly  in  money,  to  be  paid  by  the  Sheriff 
on  iiis  account,  in  the  Exchequer,  or  for  money  left,  or 
rr.Tiaining  in  his  hands.  See  flat.  2      3  Ed,  6.  t.  4. 

PRESTATION-MONEY.  Pr^ftam^  a  paying  or 
pejforming.]  ]s  a  fum  of  money  paid  by  Archdeacons 
yearly  10  their  BI(hop  /rs  txttrUrt  jurijdi£tt(iat—Et  Jint 
^utiti  a  Praiflatione  muragii.  Chart.  H,  7.  BurgtnJ. 
jifeunt' Gamer.  Pra-jiaik  was  alfo  anciently  ufcd  for  Pur- 
reyance.  Sec  PiuUfit'i  book  on  that  fubjcft,  p,  222. 

PREST- MONEY,  from  the  French  ^-vy?,  prempus, 
ixptjj.us;  hr  that  it  binds  t'nol'e  who  receive,  to  be 
ready  at  all  liraes  appointed,  being  meant  commonly  of 
foldiers.  Sec jiaii.  iS  H.  6.  :  7  //.  7.  r.  i  ;  2  3 
6.  2. 

PRESUMPTIO.  Was  anciently  taken  for  intruficn, 
or  tfie  unlawful  leizing  «f  any  thing.  Lfg.HtM.  i.r.  11. 

PRESUMPTION,  Prcjampue^  A  Juppofition,  opi- 
nion, or  belief  previcuHy  fotmed.  Co.  Lit.  6}  375  : 
l/'6'.J*j  Ixi.  599. 

VVr.ers  many  hoafes  are  let  by  one  leafc,  the  Court 
will  piefume  that  the  Icflce  is  in  poHcHion  of  them  all.  if 
he  be  in  poifeflion  of  any  one  of  them,  and  the  contrary  | 
doth  not  appear  to  the  Court.  See  title  Z,^<}/r  1.  1 .  So  tn 
ccher  cafes,  though  Prcfumption  is  u  hat  may  be  doubted 
of,  yet  it  fliall  be  accounted  truth,  if  the  contrary  be  not  f 
proved.  X  Liil.  Ahr.         But  no  Prcfumptions  ought  to  | 
be  admitted  againll  the  Prefumptioosof  Law,  and  wrong  1 
ihill  never  be  prefumed.  Co.  Ltit.  232,  275. 

If  the  cidell  Ton  be  beyond  fca  at  the  death  of  the  an- 
ceftor,  and  the  yuungell  enters  into  the  land,  he  is  not  { 
accounted  in  Law  a  difleifor ;  bccaufe  the  Law  prefumes, 
that  he  prefervc^  the  poHcffion  for  his  brother;  but  if 
on  his  brother's  return  he  keeps  him  out  of  poficlCon, 
then  the  Law  looks  on  him  asa  difleiibr.  Latch,  68.  See 
iixXni  Ewdtace  \  Life  Ejlate. 

Where  the  Law  tntrulls  perfons  with  the  execution  of 
a  power,  the  Court  ought  to  give  credit  to  them  in  the 
etecution  of  that  power  ;  though  if  tliey  make  a  falfe  re- 
turn whereby  the  party  and  JutUce  arc  abufed,  lUcy  may 
be  runithed.  laA/c*/.  382. 

PREbUMPTIVE  EVIDENCE  OF  FELONY; 
See  titles  Evidencr  ;  Fe/cnyi  Homindet  ic. 

PRESUMPTIVE  HEIRS,  buch  perfons  who.  if 
the  anceflor  (hnuld  die  immediately,  would,  in  the  pre. 
irr.t  circumliances  of  things,  be  his  heirs ;  but  whofe 
right  of  inheritance  may  be  defeated  by  the  contingency 
«f  fome  nearer  heir  being  born.  See  }^\^<a  Df/ttnt  1. 
•3 


PRIM  ] 

PRETENDED  TITLES,  Buying  or  felling;  See 

titles  Champt-ri)  ;  Mainlenance. 

PRETkNSED  RIGHT,  Jus  Pr^un/um  ]  Where 
one  is  in  potrrlTion  of  land,  and  another  who  is  cu:  of 
polTfiTion  claims  and  fuci  for  it;  here  the  PretcmVd 
Right  or  title  is  faid  to  be  in  him  who  fo  claims  and  fues 
for  the  fame.  Sec  Mod.  C«J\  302. 
PRETIUM  SEPULCHRi;  See  title  A/ffr/^orj. 
PRICE;  Sec  titles  ;  Agrtemtnit  See. 

PRIDE  GAVEL,  from  pr,d,  thr  lull  (yllablc  of 
prtd,  and  gavely  a  rent  or  tribute  ]  In  the  manor  of 
Rm'/Uj  in  the  county  of  Gloucff/ert  is  a  rent  p^id  to  the 
Lord,  by  certain  tenants,  in  duty  and  acknowledgment  to 
him  for  the  privilege  of  lifhing  for  lampreys  or  lamprids 
in  the  river  Stv.-rn.  Tml.  Hifi.  Gaxtik.  1 12. 

PRIESTS,  In  general  fignification,  are  any  mimllens 
of  a  church;  but  in  our  Law,  this  word  is  particularly 
ufcd  for  miniiUrs  of  the  church  of  Rcmt.  Pee  Papijis, 
PRIM.AGE,  A  duty  at  the  water-lide,  due  to  the 
mailer  and  mariners  of  a  ihip  ;  to  the  mailer  for  the  ufe 
of  his  cables  and  ropes,  to  diicharge  the  goods  of  the 
merchant ;  and  to  the  mariners  for  lading  and  unlad- 
ing in  any  port  or  haven  ;  it  is  ufuilly  about  IzJ.  ptr 
ton,  or  fix  pence  ptr  pack  or  bate,  according  to  caftoffl. 
Mtrcb.  Dia.  Src  32  H.  8  14. 

]      PRIMER-FINE,  On  fuiog  out  the  writ  or /frrfr/^, 
'  called  a  writ  of  covenant,  there  is  due  to  the  King,  by 
:  ancient  prerogative,  a  Primer  Fine,  or  a  Noble  for  every 
five  marks  c(  hnd  fued  for;  that  is,  one  tenth  of  the 
annua!  valje   S--'C  title  Pint  if  Lunds  1.  1. 

PRIMICERIUS.  I  he  fitft  of  any  degree  of  men; 
fomctimes  it  fignifies  the  nobility.  Primicerios  totius  An- 
gtitt^  the  Nobilitv  of  EngictnJ.  Man,  Am^I.  i.  838. 

PRIMIER  SEISIN.  Priaa  fn/na.]  The  firft  pof- 
fcSion,  or  feiun  ;  heretofore  ufed  as  a  branch  of  the 
King's  prerogative  whereby  he  had  the  flril  poflefficm, 
that  is,  the  entire  profits  for  a  year  of  all  the  lands  and 
tenemKiis,  whereof  his  tenant  (who  held  of  him  in  capiu) 
died  feifed  in  his  demefne  as  of  fee,  his  heir  being  then 
at  full  age,  until  he  did  homage,  or.  if  under,  until  he 
were  of  age.  Siaundf.  Prtrreg.  tap.  3,  and  BraSoHt 
1.  4.  /r.  3.  r.  1 .  But  all  the  charges  ariftng  by  Primi«r 
Seifins  are  takca  away  hy  Jiat.  I2  Car.  2.  r.  24.  Sc« 
title  Ttnures. 

PRIMIER  SERGEANT.  The  King's  firft  Serjeant 
at  La^v.  See  title  Prfadmct. 

I'RIMO  BENEFICiO,  The  firll  Benefice  in  the 

King's  gift,  {ifi-.  S*e  Bentftcio  priui,  l^c. 

PRIMOGENITURE,  Prtmog(.iitura.'\  The  title  of 
an  elder  fon  or  brother  in  right  of  his  birth  :  the  reafonof 
nhich  Coke  fayi,  is,  friar  eji  temp^rtt  poiiar  tft 

jure  ;  ilHrming  moreover,  1  hat,  in  King  A'fred'i  time, 
knights'  fees  defcemieJ  to  the  eldcrt  fon  ;  becaufc,  by 
the  divilion  of  fuch  fees  beiwceo  mUes,  the  defence 
of  the  realm  might  be  weakened.  And  Osderidgt^  in 
his  iriratife  of  Nobility,  faith,  [pag.  119.)  it  was  anci- 
ently ordained.  That  all  UnighEa'  fees  fliould  come  unro 
the  eldeft  fon  by  fucccili.jn  of  heritage ;  whereby  he, 
fucceeding  his  anceiiors  in  the  whole  inheritance,  might 
be  the  better  enabled  to  maintain  the  wars  againft  the 
King*5  enemies,  or  his  Lord's :  and  that  the  focage  (hou!d 
be  partible  atuong  the  male  children,  to  enable  them  to 
incrcafe  iaco  many  families,  for  the  better  furtlierance 
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in,  and  increafe  of,  hufbandry.  C«ur//,  and  ttg.Alfrtix 
piiia.  Treat.  Neh/.  iiy.    See  in\c  Vejcetit. 

PRINCE,  PriHdpi.]  Sometimes  taken  ai  large  for 
the  Kmg  himicit ;  but -more  properly  for  the  King's 
eldcll  Ion,  who  is  CilleU  Princc  of  Wales.  i>ee 
title  King  II. 

It  is  i^aid  by  fome  writers,  chat  the  King's  eldefl  foR 
is  Prince  of  If'uU^  by  Nativity  ,  but  others  Tay,  thai  he 
it  born  Duke  of  CirKiu,j/i\  and  afterwards  created 
Prince  of  //'a/«,  though  trom  the  diiy  of  his  birth  he  is 
ililcd  Prince  of  H'aUi,  a  title  originally  given  by  EJ-  \ 
n*.arii  I.  to  his  fon.  His  titles  arc,  Printc  ol  ti'alciy  Duke 
of  Ctr/tivailt  and  Karl  of  Chtjitr, 

Before  E^  ivani  11.  who  Aas  ihc  firft  Prince  of  U'alti» 
and  born  at  Catmarvcn  \\\  that  Principality,  pii>  moiticr 
being  fenl  there  big  with  child  by  Edv.arJ  I.  to  apptafc 
the  tumultuous  fp4rit  of  the  fftUht)  the  eldcft  Ion  of  the 
King  was  called  Lord  Prince ;  but  Prince  was  a  name 
of  dignity  long  before  that  time  in  EipanJ,  StaunJf. 
Prarog.  c.  zz,  75.  See /fa/j.  27  //.  8.  (.  26  :  28  H.  8. 
f.  3.  And  Stow' J  /iana/j,  p.  303.  In  a  charter  of  King 
Oj'a»  after  the  Bilhops  had  fubicribed  their  names,  we 
read,  Brerdanui  Patniius,  BmnaHuj  Prsactfs  ;  and  after- 
wards the  Dukes  lubfcribed  ihcir  names.  And  in  a 
charier  of  Kmg  EJgar,  in  Man.  Angl.  torn.  3,  /.  302  ; 
Ego  EJgarui  Rtx  rogattu  ah  i^tficpe  mta  Deon'vo!/<t 
Principe  Al/rtJi,  Sec.  And  in  Matt.  Pans,  p.  155  ; 
£gc  HaUen  Princeps  Rtgis  fro  'virihus  a£tnjum  fr^hte, 
tgo  Turkelilliu  Dux  eonetiia. 

As  Duke  of  Corn-wall,  and  likewifc  Earl  of  Chtjitr, 
the  Prince  of  H'aUs  ii  10  appoint  the  Sheriffs,  and  other 
Officers,  in  thofe  counties.  The  Prince  of  IVaiss,  beftdes 
the  revenues  of  the  Principality  of  Walts,  Duchy  of 
Cgrif.vail,  Sec.  has  alfo  an  income  fettled  on  him,  from 
rime  to  time,  by  Parliament.  Sec yfai,  33  Gr>.  3.  c.  78, 
enabling  the  Prince  to  make  leifes  in  the  Duchy  of  Com- 
ivaJI ;  andy/j3/.  35  G«.  3,  c.  1 25,  for  preventing  ibe  ac- 
cumulation of  debts  by  any  future  Heir-Appaient  of  the 
Crown,  and  for  regulating  his  mode  of  exper.diturc  from 
the  time  of  his  having  a  feparatc  elUbliDiment. 

PRINCIPAL,  Prim-iPalium.]  Is  varioufly  ufcd  in  our 
law;  as  an  heir  loom,  t>r 

The  word  Principal,  was  alfo  fomctimet anciently  ufcd 
/or  a  mortuary,  cr  corfc-prefent.  Sec  title  Mortuary. 

In  IJrchtnfitld  in  the  county  of  Hert/orJt,ccn3\r\  Prin- 
cipals, as  the  bell  beaO,  the  bell  bed,  the  belt  table,  ifc. 
paf"  to  the  eldefl  child,  and  are  not  liable  to  partition. 

The  chief  pcrfon  in  fome  of  the  Inns  ul  Chancery  is 
called  Principal  of  the  Houfe.  Ce^ell. 

PRINCIPAL  AND  ACCESSARY;  Sec  tbij  Die 
lionarv,  title  AcctJJffry. 

PRINCIPAL  CHALLENGE.  A  fpccies  of  the 
challenge  to  Jurors  for  fufpicion  of  partiality.  This 
takes  place  where  the  caufe  alBgned  carries  with  it  prima 
fmiie  evident  marks  of  fufpicion,  cither  of  malice  or  fa- 
vour. See  titles  "Jury  \  \  ;  Chalkngt, 

PRINTING  ;  S«  Btoks    LiM\  Literary  Preptrty. 

PRINTS  AND  ENGRAVixNGS  ;  bee  litlel/«r<ic^ 
Pri/p^rtY. 

PRIOR,  Was  in  dignity  next  to  the  abbot,  or  the 
chief  of  a  convent,  i^c.  See  title  Abht. 

PRIORS  ALIENS,  ^/-/cr/i  ^Arti.]  Were  certain  re- 
ligious men,  born  in  Frame  and  Hormandy,  Governors  of 
Religious  Houfes  ere^cd  for  foxci^neri  here  in  England  \ 


but  were  fuppreffcd  by  Henry  V.  and  afterwards  iheir 
livings  were  given  to  other  monilliT.es  and  houTe^  of 
learning,  and  efpecially  towards  the  creeling  cf  the 
King's  Colleges,  at  Cambridge  and  E.iton.  z  hifi.  584. 
Sec  5/ciu'i  Annalt,  582  :  and Jfat.  1  Hin.  5.  c  7. 

PRIORITY,  Prtor/tji.]  An  antiquity  of  tenure.  In 
comparilbn  of  anoiher  Icfs  ancient.  Ol.i  Kai.  Br.  94. 
Crcmpt.  \n)\\f-  Jurijd.  /ol.  117,  ufeih  this  »ord  in  the 
lame  fignificaiion.  1  he  Lord  of  the  Priority  fhall  have 
the  cuilody  of  the  body,  z^c.  and Jol.  1  zo  ;  if  the  tenant 
hold  by  Piiori:y  ofonc,  and  by  Poltcriorityof  another,  t:''. . 
To  which  effect,  fee  alfo/*.  N.  B.  142.  and  tit.  Pijia-ioi  ut- 

PRIORITY   or   DEBTS    ak»  SUMS: 
titles -^.'//M ;  Abatement  \  Pleading,  Uc. —  Astopaym'.i 
of  Debts  by  an  Executor  in  order  of  Priority  ;  fee  ihi. 
Didionary.  title  ExeiuiorV to  Priority  of  mort- 
g.igei,  fee  tide  Mortgage  111. 

There  is  no  Priorii)  of  time,  in  Judgments;  for  the 
Judgment  Brll  executed  fliall  bs  tirJt  paid.  See  title 
'Judgment . 

Wherever  any  fuit  on  a  penal  ftatuie  may  be  faid  to 
be  adually  depending,  it  may  be  pleaded  in  abatement 
of  a  fublcquent  prolccuiion,  being  cxprclsly  averred  to 
be  for  the  tame  offence.  Neither  will  it  bs  any  excep- 
tion to  fuch  a  plea,  that  the  offence  in  the  fubfequent 
profccution  is  laid  on  a  day  different  from  that  in  the 
former.  Neither  doth  a  millakc  in  fuch  a  plea  of  the 
very  day,  whereon  the  fuit  pleaded  as  prior  was  com- 
menced, leem  to  be  material  on  theiffuc  of  nul  iiel  record, 
if  it  appear  in  truth  to  have  been  commenced  before  the 
other,  and  for  the  fame  matter. 

And  if  two  Informations  be  exhibited  on  the  very  fame 
d-iy,  it  feems  that  they  may  mutually  abate  one  another ; 
becaufe  there  is  no  Priority  to  attach  the  right  of  the 
luit  in  one  informer,  more  than  in  the  other.  Alio  it 
feems,  that  an  information  or  bill  the  fame  day  that  they 
are  filed,  may  be  fo  far  faid  to  be  depending  before  any 
piocefs  fued  on  them,  that  they  may  be  pleaded  in 
abatement  of  any  other  fuit  on  the  fame  Aatutc.  And 
from  the  famercafon  it  fccms  alfo,  that  a  writ  of  debt  may 
be  lb  pleaded  in  abatement  of  any  other  fuit  on  the  fame 
Hatute  ;  and  Irom  the  lame  reafon  it  feems  alfo  that  a 
writ  of  debt  may  be  fo  pleaded  after  it  is  returned;  be- 
caufe then  it  feems  to  be  agreed,  that  it  maybe  properly 
faid  to  be  depending  ;  and  whether  it  may  rot  alfo  be  fo 
pleaded  before  it  be  returned,  lecms  queftionablc  ;  be- 
caufe, according  to  fome  opinions,  a  writ  may  be  faid  to 
be  depending  as  foon  as  purchafed.  z  Haiuk  P.C.e.zS. 
^6j.  Sec  title /^rma//e«. 

Thofe  points  of  law,  where  HawktMt  feems  to  doubt, 
are  now,  in  general,  pretty  clearly  fettled,  according  to 
what  appealed  to  be  his  opinion. 

PRISAGK,  Prijagium.]  That  (hare  which  belongs 
to  the  King,  or  Admiral,  out  of  fuch  mercbandifcs  as 
are  taken  at  fea,  by  way  of  lawful  prife,  which  is  ufually 
a  tenth  part.  Stejln/.  31  Eliz.,  e.  5. 

Pp.isace  of  Winks  is  an  ancient  duty  or  cuHom 
on  wines,  payable  at  certain  ports,  except  Londcn,  South- 
ampton, Sec,  It  is  where  the  King  claims  out  of  every 
fhip  or  veffel  laden  with  wine,  containing  twenty  tons  or 
more,  two  tons  of  wine,  the  one  before,  the  other  behind 
the  mall,  at  his  price,  which  is  twenty  fluUings  for  each 
ton  ;  but  this  vaties  according  to  the  cuHom  of  places  ; 
and  at  Bcjfttt  every  bark  laden  with  ten  ions  of  wine,  or 
3  S  2  above. 
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PRIVIES. 


abovf,  pays  Prifage.  This  word  is  almoft  oat  of  ufc» 
being  now  called  -ButJirage,  becaule  the  King:'s  chief 
butler  receives  it.  Sec  tiilc  Cnjloais  en  MtrcbanJiji. 
PRISE;  Sec  Pnzf. 

I'RISO,  A  prifoner  taken  in  war.  HcveJm,  p.  541. 

PRISON,  Prt/cKa  ]  A  place  of  confinement  for  the 
fstc  cuftody  of  perfons,  in  order  to  their  anfwcring  any 
a«;on,  civil  or  criminal.  See  title  Gaal. 

PK-isoN-Gt^EAKiNn  ;  See  title  Gaol,  III. 

PRISONER, />r»>«,jr/;./.  Vv.  Pri/mmrr,]  One  con- 
fiaed  in  prUon,  on  an  atitioe,  or  commandment :  and  a 
man  may  be  a  prifoner  on  matter  of  record,  or  of  faft  :  a 
prifoner  on  matter  of  record,  is  he  who,  being  prefent  in 
Court,  is  by  the  Court  committed  to  prifon  ;  and  the 
other  is  cn  arrefl,  by  the  ShcriiT",  i^c.  StaunJf.  P.  C. 
34,        See  titles  GdffZ  II ;  Deltvrs\  Exfcuihn  iH.  ^\ 

InJbl'Vint  D^'iurt. 

PRIT  ;  See  P/eaMn^. 

PRIVATKERb,  A'kind  of  private  men  of  War.  the 
perfons  concerned  wherein  adminifler,  at  their  own  coUs, 
B  part  of  a  war,  by  fitting  out  thcfc  (hips  of  force,  and 
providing  them  with  all  military  (lores;  and  they  have, 
initead  of  pay,  leave  to  keep  what  they  take  from  the 
enemy,  avowing  ihc  Adminl  his  ftarc,  iJc. 

Privateers  may  not  attempt  any  thin^  againll  the 
liws  of  nations ;  a^  to  aflault  an  enemy  in  a  port  or 
haver,  urder  the  proteflion  of  any  Prince  or  Republic, 
whether  he  be  friend,  rjly,  or  neuter  ;  for  the  peace  of 
ij:h  places  mud  be  inviolably  kept ;  therefore  by  a 
treaty  made  between  King  iJ^ii'iiam  and  thcStates  of  HoU 
hn.i,  before  a  commilTioo  fliaJl  be  granted  to  any  Priva- 
teer, the  commander  is  to  give  fccurity,  if  the  fhip  be 
not  above  150  ton?,  in  i;cd/.  and  if  the  fhip  exceed 
that  burden,  in  3000/.  that  ihcy  will  make  faiisfa^ion 
for  all  damages  which  they  ihall  commit  in  their  courfes 
at  Tea,  contrary  to  the  treaties  with  thofc  States,  on  pain 
of  forfeiting  their  commiffions ;  and  the  (hip  is  made  lia- 
ble, ifjf  ^V.-iJ.'.  177,  173. 

Befidcs  ihtfc  privaic  coinmilTion!,  there  arc  fpectal 
commiiHons  for  Privateers,  granted  to  commanders 
of  (hips,  t?-.  who  lake  pay,  and  arc  under  a  marine 
difcipline  ;  and  if  they  do  not  obey  their  orders,  may  be 
punished  with  death.  And  the  wars  in  latter  ages,  have 
given  occation  to  Princes  to  iflue  ihcfe  commiflions,  to 
amioy  the  enemies  in  their  commerce,  and  hinder  fnch 
(Hpplies  as  might  llrcngihco  ihcni,  or  lengthen  out  the 
war:  and  likewifc  to  prevent  the  fcparatton  of  (hips  of 
jjrcater  force  from  their  fleets  or  fquadrons.  See  titles 
Lfiters  (f  Marque  ;  Admiral!\-. 

PRB'ATION,  PriviXUQ.'\  A  taking  away  or  with- 
drawing  :  moll  commonly  applied  to  a  Bilhopor  Reflor, 
when  by  death,  or  other  aft,  they  arc  deprived  of  their 
j'rcfermenti;  it  feems  10  be  an  abbreviation  of  the  word 
Deprivation.  Co.  Litt.  230. 

PRIVEMLNT  ENSIENT,  The  term  to  fignify 
a  wcman  being  with  chi^d;  but  not  quick  »ith  child. 
Jr./}.  662. 

i  RIVIES,  from  the  Fr.  Pn'vf,  i.  c.  Fumi/ians.] 
Thoic  who  arc  partakers,  or  have  an  intereft  in  any 
a&ion  or  thing,  or  any  relation  to  another  ;  as  every  heir 
in  ttil  is  privy  10  recover  the  land  emailed,  iS-c.  OU 
Nm.  Br.  117. 

There  are  five  feveral  kind'  of  Privies,  i-itc.  Privies 
cf  blood,  fuch  as  the  heir  to  the  aacellorj  Privies  in 


reprcfcntatlon,  as  executors  or  adminiftrators,to  the  de- 
ceak'd  ;  Privies  in  clhte,  between  donor  and  donee, 
Icflbr  and  leiTec,  ^c.  Privies  in  refpefl  of  contrail ;  and 
Privies  on  account  of  cf^atc  and  contract  together.  3  Rep, 
25,  113:  4  Rep.  123  :  Laich.  260. 

Jt  is  alfo  faid,  that  there  are  three  forts  of  Privies  ind 
Privities ;  in  ellaie,  in  blood,  and  in  law. 

Privies  in  blood  are  intended  of  Privies  in  blood  inhe- 
ritable, and  this  in  three  manners,  viz.  iniicritable  as  ge- 
neral heir,  or  as  fpcci.1l  heir,  or  as  general  and  fpeci:^!  heir. 

Privies  in  cdate,  as  joint-tenants,  baron  and  feme, do- 
nor and  donee,  IcfTor,  and  IcfFcc.  i^e. 

Privies  in  law  are,  when  the  law,  without  blood  or  pri- 
vity of  crtatc,  calls  the  land  on  one,  or  makes  his  entry 
lawful;  as  lord  by  cfcheat,  lord  who  enters  lor  mortmain, 
lord  of  villain,  ttf*-.  8  Rrp.  42,  h  :  Jo.  32. 

The  Author  of  the  AViw  TVm/  cf  the  Lanv  maketh 
many  fons  of  Privies,  ivk.  Privies  in  eftatc.  Privies  in 
deed.  Privies  in  law.  Privies  in  right,  end  Privies  in 
blood.  ^ZQpifktm,  851.831.833.  Cake,  lib.-^.  f.z-^, 
and //^.  4,  J23,  124,  mentions  four  kinds  of  Privies, 
yiz.  Privies  in  blood,  as  the  heir  to  his  father;  Privies 
in  reprcfentarion,  as  executors  or  adminitlrators  to  the 
dcccafcd  ;  Privies  in  cflate,  as  he  in  rcverfion,  and  he  in 
the  remainder,  when  land  is  given  10  one  for  life,  to 
anotlicr  in  fee,  for  that  their  crtates  are  created  both  at 
one  time  :  the  fourth  Is  Privy  in  tenure,  as  the  lord  by 
cfcheat,  that  is,  when  the  land  cfcheateth  to  the  lord  for 
want  of  heirs.  CtnvelL 

it  a  fine  be  levied,  the  heirs  of  him  who  levied  it  are 
termed  Privies.  See  title  Fiie  «/  Lands  I.  If  a  lelTor 
grants  his  rever(ion,  the  grantee  and  IcfTce  are  Privies  in 
efiate  :  Privies  in  contraft  extend  only  to  the  perfons  ol 
the  lefTor  and  lelTec ;  and  where  the  Ic(ree  afligns  all  his 
intereil,  here  the  Icffor  and  leflee  remain  Privy  in  con- 
traft,  but  not  in  cftate,  which  i«  removed  by  the  affign- 
incnt.  3  Rep,  23, 

Privies,  in  rcfpefl  of  eftatc  and  contraft,  appear, 
where  the  IcfTce  aiTigns  his  intereft ;  but  the  con- 
trail between  tlie  UiV^r  and  lelTcc,  as  to  atflion  of  debf, 
continues,  the  Icffor  not  having  accepted  of  the  aflignec. 
3  Le^.  295 . 

if  the  leflbr  grants  over  his  rercHion,  or  if  the  rcver- 
fion efchca:,  now  between  the  grantee,  or  the  lord  by 
efcheat,  and  the  lefi'-e,  there  is  Privity  in  ellatc  only. 

Privity  of  contrail  only,  is  perlbnal  Privity,  and  ex- 
tends only  to  the  pcrfon  of  the  lefibr,  and  to  the  perfon 
of  the  lefiee  ;  as  when  the  IcITec  aiTigntd  over  his  inte- 
reft, nnnvithflanding  his  affignment,  the  Piivity  of  the 
coniraft  remained  between  ihcm,  though  PriVity  of  the 
ellatc  be  removed  by  the  ait  of  the  leftce  himfelf  j  and 
the  reafon  of  this  is, 

ift,  Becaufe  the  lefTee  himfelf  (hall  not  prevent  by 
his  own  ail  fuch  rcmciV,  which  the  leflbr  had  againll 
him  by  his  own  contrail ;  but  when  the  leflor  granted 
over  his  rever(ion,  there,  againll  bis  own  grant,  he  can- 
not have  remedy,  becauf;  he  has  granted  the  rcvtrfion 
to  the  other,  to  which  the  rent  is  incident. 

adiy.  The  lefTce  may  grant  the  term  to  a  poor  man, 
who  (hall  not  be  able  to  manure  the  land,  and  who  will 
by  indigence,  or  for  malice,  permit  it  to  lie  frefli,  and 
then  the  lefibr  ftiall  be  withrut  re.Tiedy,  either  by  dif- 
trefs,  or  by  action  of  debt,  which  fiiall  be  inconvenient, 
and  will  concern  in  eficil  every  man  (becaulc  for  the 
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mod  part  cv<ry  man  i»  a  leiTir,  or  a  leflee) ;  and  for 
thole  two  rcafons  all  tlic  cafes  of  eniry  by  lori,  eviction, 
{afpenfton,  and  apportionment  of  the  rent  are  anfwered  ; 
for  in  fuch  cafes  it  ii  either  the  of  the  IcHibr  himfclf, 
or  the  a£l  of  a  llrangcrr  ;  and  ir,  none  of  the  cafes,  the 
folc  adl  of  the  Icflcc  himfclf  lhail  prcventitie  Icllbr  of  his 
remedy,  for  that  it  will  introduce  fuch  incotivenience  as 
has  been  fi-.i    See  title  Lta/ei.  3. 

Privity  ol  contrafl  and  eftite  together,  is  between  the 
Icflbr  and  Idlcc  himfcif.  3  Rr^^.  23. 

Where  there  are  Privies  in  contrafl,  and  the  Prlvlry  is 
altered  by  a.lignmcnt  of  an  executor,  Wc.  before  any 
rent  due,  and  after  the  Privity  of  ellate,  by  the  .illign- 
menc  of  the  execaior's  aflignee,  nothing  remains  wltcre* 
by  to  maintain  any  aflion.  Lattb  260. 

There  arc  Ukcwfc  Prlvic5  in  dred,  or  in  Law  ;  where 
the  deed  makes  the  relation  ;  or  the  Law  implies  it,  in 
cafe  of  efchcat«  10  the  Lord,  i^c.  And  only  parties  and 
Privies  ftiall  take  advantage  of  conditions  of  entrj*  on 
lands  £^f.  Co.  Lilt.  516. 

If  I  deliver  goodi  to  a  man,  to  be  carried  to  fuch  a 
place,  and  he,  af'.cr  he  hath  brought  them  thither,  Ileal 
them,  it  is  fc:ony  \  becaufe  the  i'rivity  of  delivery  is  de- 
termined as  foon  as  they  arc  brought  thither.  SiaunJf. 
PI.  Cor.  lib.  I.  cap.  ij,  i;.  Merchant?  privy  are  op 
pofed  to  merchant  ftrangm,  in  JIat,  2  iV,  3.  c,  9,  15. 

Privies  inheritable,  as  heir  gcrerJ,  fliall  ult.  benefit 
of  the  infancy  ;  as  if  infant  tenant  in  fe^-fimplc  m^ke^ 
feoffment,  and  dies,  bis  heir  Oiall  enter.  The  fame  law 
of  him  who  is  heir  general  and  fpecial,  and  alfo  of  him 
that  is  heir  fpecial,  and  not  general.  But  Privies  in 
eflate  (unlefs  in  Tome  fpecial  cafes)  (hall  not  take  advan* 
tage  of  ibe  infancy  of  die  other.  8  lUp.  4s.  It.  43. 

PRIVILEGE, 

Privileciu M.]  Is  defined  by  Cicero^  in  his  oration 
fro  dvmo/ua,  to  be  Ux  prt'vato  bomiai  irro^aia.  It  is, 
fays  another.  Jus  Jiit^uhrtt  whereby  a  priv:itc  roan, 
or  a  particular  Corfwrniiun,  is  exempted  from  the  rigour 
of  the  Common  Law.  It  is  fr.mctimcs  ufed  in  Law  for  a 
place  which  hath  foroe  fpecial  immunity.  Ktubin  1 18. 

Privilege  is  either  pcrfon-il  or  real  ;  a  pcrfonal  Privi- 
lege is,  that  which  is  granted  to  any  perfon,  either 
againft  or  beyond  the  courfe  of  the  Couimun  Law  in 
other  cafes ;  as  for  example.  Privilege  of  Parliament. 

A  Privilege  real  ii,  that  w  hich  is  g/antcd  to  a  place,  as 
to  the  Univcrfiiits,  that  none  of  either  may  be  called  to 
ii'ijlminfiei-  Hally  on  any  contrafl  made  within  their  own 
precincts, or  profccutcd  in  other  Courts :  and.one belong- 
ing to  the  Court  of  Chancery  cannot  bs  fucd  in  any 
other  Court,  certain  cafes  excepted  ;  and  if  he  be,  he 
may  remove  it  by  writ  of  Privilege,  grounded  on  the 
ftatutc  18  3.  Conjjtll.  Officers  of  that  Court  are  to  be 
filed  in  the  petty  bag  office. 

Privilege  is  an  exemption  from  fome  duty,  burden,  or 
attendance,  to  which  certain  pcrfons  arc  entitled  ;  from 
a  fuppofition  of  Law,  that  the  ilations  they  fill,  or  the 
offices  they  are  engaged  in,  arc  fuch  as  require  all  their 
care;  that  therefore,  without  this  indulgence,  it  would  be 
imp  rail  icib.'c  to  execute  fuch  oifices,  to  that  advantage 
which  the  public  good  requires,  ^lirwMr*  aij. 


I.  0/ Pri'vilege  in  Suits t  alliwtJ  OJicert  anti  jfi* 
ttisdants  in  the  Coum  cj  j!*Jh(c\  and  fcc 
titles  Abatement  \;  3.       ;  /iiionuy. 

IL  Of  the  Privilege  ef  Peen  atiJ  Metabiri  of  Par- 
liament ;  in  addition  to  what  is  faid  under 
titles  Parliametii ;  Peer. 

III.  Of  th  ProeeeJingt  in  Court hj  and  againjt 
Perfns  entuUd  to  Privilege  tf  Parliament. 

I.  Thr  Officers,  Miniflcrs,  and  Clerks  of  the  Courts 
in  Wejiminjler  Hall ^vc  2\\qwcA  particiiLir  Privileges  in  re- 
fpeft  of  their  necelf^ry  attendance  on  thole  Court* 
they  arc  regularly  to  fue  and  be  fucd  in  the  Courts  ihejr 
refpcfllvely  belong  to.  and  cannot  (except  in  certain 
cafes)  be  impK-.idcd  cliewherc  ;  which  Privilege  arifcs 
from  a  fuppofition  of  Law,  that  the  bufincfs  of  the  Ccuri, 
or  their  clients*  caufes  would  fuffer  by  their  being  drawn 
into  another  than  that  in  which  their  pcrfunal  attend- 
ance is  requited.  2  InJI.  551  :  4  Jnji.  ~i  :  Faugh.  154: 
Djer  377.  a.  pi.  30. 

The  following  exlrafl  from  TidtPi  Prafl.  K.  B.  ap- 
plies in  general,  not  only  to  Atiornies,  but  to  all  other  Of- 
liccri  of  the  Court ;  and  details  the  nature  of  the  prac- 
tice by  and  againfl  them  ;  autliorities  are  cited  by  Mr. 
^fidJ  for  all  the  pofiticns  laid  down. 

Where  an  Attorney  ia  plaititifK,  he  is  entitled  to  fuc  in 
his  own  Court,  by  attachment  of  Privilege,  and  may 
lay  the  venue  in  MidMefe.x.  But  an  Attorney,  or  other 
privileged  perfon,  defendant,  has  not  the  Privilege  of 
changing  the  venue  into  Mtddie/tx,  when  it  is  laid  in  an- 
other county.  Where  he  h  defendant,  he  muft  be  foed 
in  hii  own  Court  by  bill,  even  as  acceptor  of  a  bill  of 
exchange,  or  for  a  debt  under  forty  /hillings ;  and  can- 
not be  arrcfted  or  holden  to  fpecial  bail.  It  is  alfo  faid, 
that  an  Attorney  is  entitled  to  have  his  caufc  tiied  at  bar. 
Thcfc  Privileges  are  allowed,  not  fo  much  for  the  bene- 
fit of  Attornics,  as  of  their  clients;  and  are  therefore 
confined  to  Attornics  who  praflifc,  or  at  leafl  have  prac  - 
tifcd  within  a  year :  and  they  arc  never  allowed  againfl 
the  King  ;  but  aflioni  qui  lam  arc  not  cojifiJcri-'d  as  the 
King's  aflious.  Neither  arc  they  alloucd  toAttornjc;, 
a*  a  gain  il  each  other:  it  being  a  general  rule,  thai 
there  can  be  no  Privilege  agajnft  Privilege.  But  this 
rule  oiiiy  applies  to  Attornics  of  the  fame  Couti;  for 
where  ihry  are  of  dift'ercnt  Courts,  the  plainiift'  is  enti- 
tled to  his  Privilege,  h  is  .ilfo  fettled,  that  an  Attorney 
fliall  not  be  allowed  his  Privilege,  where  he  fucs  or  is  fued. 
in  outer  drej; cx:cutoror  adminiflrator ;  or  jointly  with 
his  wife,  or  other  perfon  wiiu  is  net  privileged;  or 
where  there  would  ctherwifc  be  a  failure  or.  defe^  of 
jullicc;  as  where  an  appeal,  which  only  lies  in  the  Court 
of  K.  B.  is  brought  againll  an  attorney  of  the  Common 
Pleas,  or  fuch  an  Aitcrncy  is  in  the  aclual  cullody  of  the 
Marshal:  but  where  an  Attorney  01  the  Common  Ple.is 
puts  in  bail,  to  an  aftion  depending  in  the  Court  of 
KB.  he  does  not  thereby  lofe  his  Privilege;  but  may 
plead  it  ill  that  aflion,  or  in  ary  other  brought  again]! 
him  by  the  bye:  for  it  would  be  abfurd,  that  he  who 
founds  his  aftion  on  that  of  another,  Hiould  be  in  a  bet- 
ter condition  ihm  the  original  plaintiif.  Vet  where 
an  Attorney,  ha\  ing  put  in  bail,  waives  his  Privilege,  b', 
pleading  in  chicf>  in  one  a^ion,  it  is  conflrued  to  be  a 
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waiver  of  Pfiulege,  tn  iil!  ocKer  aclions  brought  againfl 
him  by  t!ie  bye,  fluiing  the  tame  term. 

The  Auachme.Tt  ul  Puvilcgc,  at  (he  full  of  an  At- 
torney, is  in  nature  of  a  i  la.Tjr ;  thcicforc,  in  replying 
it  to  a  pica  of  the  lU:tite  of  Limitatioot,  the  pUintitt  muU 
ll'l  forth  the  coniinuAnces  ;  aod,  like  a  Latitat,  il  may  be 
iucd  out,  and  will  warrsnc  proceedings,  againrt  levera! 
defencUuti  tor  dillin^l  caules  at  atllton.  In  (uing  it  out, 
tilt*  rule  is,  mat  every  Attorney  lhall  leave  a  fraicifc 
u  ith  the  figner  of  the  writ^,  containing  the  defendanis* 
names,  not  exceeding  four  in  CJCh  writ,  uiih  the  return 
and  day  of  figning  fuch  wiit,  and  the  agent's  or  Attor- 
ney's name  who  lued  out  the  fame  i  and  that  all  luch 
fr,eapa  lhaU  be  entred  on  the  roll,  where  the  prtt;tpes 
oi  Laiitutt,  and  all  other  writs  iHuing  out  of  this  Cuun, 
are  entered  ;  and  the  OtHccr,  that  iigns  the  writs  in  tlm 
Court,  Oull  not  fign  luch  attachment,  itU  a  praicipt  be 
left  with  him  for  that  purpofe."  R.  Htl.  20  Ceo.  2. 

An  Atturncy  was  formerly  permitted  to  hold  the  de- 
fendant to  ipecial  bail,  upon  an  attachment  of  Privilege, 
for  fees  or  dilburfcmencs,  however  triHing.  JSut  now, 
fiace  the  llaiuies  for  preventing  frivoloui  and  vexatious 
artelU,  the  defendant  cannot  be  arretled  and  holdcn  to 
fpecial  bail,  upon  an  attachment  of  Privilege,  or  any 
other  proccfs,  unkfs  the  caule  of  a£\ion  amount  to  ten 
poundi  or  upwards.  Where  it  is  under  that  amount,  the 
defendant  mull  be  ferved  vvith  a  copy  of  the  proccfs, 
and  notice  to  appear,  as  in  ocher  cafei. 

The  time  allowed  for  declaring  upon  an  attachment  of 
Privilege,  is  the  fame  as  upon  3  Latitat^  or  other  pro- 
cefs  in  trcfpifs.  And  if  an  Attorney  fui:  out  an  attach- 
ment of  Privilege,  and  deliver  or  file  his  declaration,  and 
give  notice  thereof,  four  days  exclufivc  before  the  end 
of  the  term  wherein  the  attachment  \s  returnable,  the 
defendant  muft  plead  as  of  that  term  ;  the  plaintiff  hav- 
ing entered  a  rule  to  plead,  and  demanded  a  plea  :  but  if 
he  do  not  declare  within  that  time,  the  defendant  may 
imparl  to  the  next  term  ;  and  if  he  do  not  declare  before  | 
the  cffbin  day,  the  defendant  *iU  have  an  imparlance  to 
Che  term  following. 

The  tiilagatftji  an  Attorney  is  a  complaint  in  writing, 
defcribing  tr.c  defendant  as  lun^  ftrf/ent  tn  Cattrt\  and 
generally  concludes  with  a  prayr  if  rcheft  though  the 
declaration  upon  the  bill  is  not  demurrable  for  want  of  it. 
F.>rme.-!y,  the  bill  againft  an  Attorney  could  only  have 
been  filed  in  term  iwtxc,  j'ta'tnte  curui,  and  not  in  vaca- 
tion. But  now  it  may  be  h!cd  in  vacation,  as  well  as  in 
term  time :  though  it  it  be  hied  in  vacation,  othcrwile 
than  to  avoid  the  Uatute  of  Limitations,  the  plaintiff  will 
not  be  allowed  his  coA$,  if  the  ac^on  be  fettled  before 
the  eiifuing  term. 

In  pradlice,  it  is  ufuat  to  file  the  bill,  on  Hamped  parch- 
meut,  with  the  Cleric  of  the  declirations,  in  the  King's 
Bench  Olficc;  and  to  deliver  a  copy  cf  it,  on  (lamped 
paper,  to  the  defendant,  wiih  notice  thereon  to  plead  in 
lour  days.  And  if  the  bill  be  filed,  and  a  copy  thereof 
delivered,  four  days  ejccIuGre  beioic  the  end  of  the 
term,  including  SunJavt  the  defendant  mull  plead  as  of 
that  term  ;  the  plaintiff  having  entered  a  rule  10  plead, 
and  demanded  a  plea  :  but  if  the  bill  be  not  filed,  and 
a  copy  delivered  within  that  time,  the  defendant  is  eniiiled 
to  an:rop.irlance.  See  title  P/ca^in^. 

The  reft  of  tJ:c  Proceedings,  by  and  againft  Attornies, 
are  the  fame  as  in  other  cafes;  only  that  they  arc  not 
bound  to  |>ay  for  copies  of  the  pleadings. 


Where  J.  S.  wa*  arrcCed  in  B  J!,  and  after  the  ar- 
feft  he  procured  himfelf  to  be  made  an  Attorney  of  C.£. 
and  prayed  his  Privilege,  it  was  dif'allowcd,  bccaufe  u 
accrued  pendtatt  lite,    z  R^il.  Rep.  1 1  j. 

If  an  Attorney  lays  his  action  in  Lono'cn,  the  Court 
will  change  the  venue  on  the  ufual  affidavit ;  for,  by- 
not  laying  it  in  MiJalefixt  he  feems  regardlefs  of  his 
Privilege,  and  is  to  be  confidercd  in  the  fame  light  as 
an  unprivileged  perfon.  2  Fiat.  47  ;  Salk.  66a, 

yJs  to  aihtr  ferjlus  than  Attornics  tlaimiK^  Privilege  ; 
the  following  cal'es  are  dcferving  notice  : 

Afuierfon^  Ch.  J.  of  V..  B.  brought  trefpafs  by  bill  for 
breaking  his  houfe  in  the  city  of  H'areeJJer,  againft  a 
citizen  of  that  city ;  the  Mayor  and  Commonalty  came 
and  ihewed  a  Charter  granted  by  Edtuard  VI,  and  de- 
manded conufance  of  pleas  ;  but  it  was  refufed,  becauie 
the  Privilege  of  that  Court,  of  which  the  plaintiff  wai  a 
Chief  Member,  is  more  ancient  th^n  the  patent ;  fcr 
the  Juflices,  Clerks,  and  Attornies,  ought  to  be  there 
attending  their  buitnefs,  and  ilioll  not  be  impleaded  or 
compelled  to  implead  others  elfewhere  ;  and  this  Privi- 
lege was  given  the  Court  on  the  original  credioo  of  it. 
3  Le'.n.  14.9. 

In  debt  againft  the  Warden  of  the  F!en,  by  bill  or 
Privilege,  he  rffufrd  to  appear;  the  Court  doubted  ho* 
they  could  compel  him,  as  they  could  not  forejudge 
him  the  Court,  he  having  an  inheritance  in  his  ofHec  ;  but 
it  being  furmifed  that  he  made  a  leafe  of  his  o6ice,  it 
Wis  held  that  he  fhould  not  have  his  Privilege,  for  that 
the  leffee,  and  not  he^  was  (he  OfKccr  during  the  leafe. 
2  Leon.  173. 

i><>,  if  the  Marlhal  of  B.  R.  grants  his  place  for 
life  ;  thi-  grantor  has  no  Privilege  during  that  time. 
1  r/.j/.  65. 

A  Clerk  of  5.  R.  was  foed  in  an  inferior  Court  for  t 
debt  under  five  pounds,  and  had  a  writ  of  Privilege  al- 
lowed; for  the  )lai.  21  Ja^-.  1.  .-.  23,  never  intended  to 
t.ike  away  the  Privilege  of  Attornies.  Palm.  .^03. 

In  the  Court  of  Exchequer  there  arc  three  forts  of 
privilege:  ill,  Ai  Debtor.  2dly,  As  Accountant,  jdly. 
As  Officer.  HetrJ.  365. 

J.  S.  was  fvicd  in  Lcna'en.  which  he  removed  into 
B.  R,  and  afterwards  prayed  hij  Privilege  of  the  Court 
of  Exchequer ;  and  on  the  puifne  Baron's  coming  ir.:..> 
Court,  and  bringirg  the  red  book  of  the  Exchequer, 
which  fhewed  ihathe  was  an  Efcheator.and  foan  .Accoun- 
tant to  the  King,  the  Privilege  was  allowed.  Nej  4c. 
Scd  ?  the  Odicer  havirg  chofen  the  Court  of  B.  R, 
for  determination  of  his  fuit,  and  thereby,  as  it  feems, 
fubmitted  to  the  jurifdtdion. 

If  one  holds  of  the  Queen  as  of  her  manor,  he  Oiall 
not  have  the  Privilege  of  the  Exchequer  for  that  caufe ; 
but  if  the  King  grants  tithes,  and  thereupon  referves  a 
rent  ncmi/te  Jednur,  and  a  tenure  of  him,  there  he  (ball 
have  Privilege.   2  Lien.  21. 

A  Latitat  being  fued  out  againft  the  CommifTioners  of 
the  Trc-ifurv,  the  puifne  Baron  of  the  Exchequer  came 
into  the  Court  of  B.  R.  and  brought  the  red  book  of 
the  Exchequer,  which  is  deemed  a  Record  in  that  Court  ( 
and  thereby  it  appeared,  that  the  Treafurcr  had  Privi- 
lege of  being  fued  only  in  that  Court ;  and  the  patent 
being  produced  in  Court  which  conftitutrd  the  defendants, 
Ci  f.  and  granted  them  the  office  of  Trcafurer  of  £»^- 
ianJ,  their  Privilege  was  allowed  without  potting  them 

to 
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to  bring  a  writ  of  Privilege  ;  the  Court  [grounding  them- 
icUci  on  the  Rncord  bclore  them.    2  Si>o-vj^  299. 

Ic  hath  been  hcW.  ihat  the  Treafurer  of  the  Navy  is 
to  ipfo  an  Accountant;  anil  that  an  zccountant's  Privi- 
lege will  holJ  agaiiill  a  fpcclal  Privilege  in  anoiher 
Court,  as  Officer  of  the  Court  or  otlierwife,  though  it 
be  not  alleged,  that  fuch  an  acccuntant  is  entered  on 
his  account ;  for  that  every  accountant  may  be  attached 
by  the  Court  to  mskc  up  account,  and  mull  attend 
for  that  purpofe  Hi  liu  in  Mem,   Hard.  316.    Sec  .1 /cor 

753  ■  ^  ^"fi-       55*  ■        ^''"^'"^g^  '6* 

In  debt  in  B.  R.  againll  J.  S.  he  pleaded  to  the  jurif- 
diflion,  That  rone  of  the  Privy  Chamber  ought  to  be 
fued  in  any  other  Court,  without  the  fpecial  licence  of  the 
Lord  Chamberlain  of  the  houlchold,  and  that  he  was  one 
of  the  privy  ChambuT;  on  demurrer  to  this  plea,  the 
Court  over-ruled  it  with  great  refentment,  and  awarded 
a  Re/pcnJeas  eujier.    Raym.  34  :  i  Keb.  137. 

]t  was  agreed,  that  the  Privilege  of  the  Court  of 
C  B.  which  Serjeants  claimed,  extended  cnly  to  inferior 
Courts,  not  to  the  Courts  in  IVtjlmtnjitr-Hali  \  and  that 
a  Serjeant  may  be  foeJ  in  any  of  tt»efe»  becaufc  he  i> 
not  confined  to  that  Court  alone,  but  may  ptaAife  in 
any  other  Court;  but  ic  is  otherwife  as  to  Attornies  or 
Philafers,  who  cannot  practile  in  their  own  name  in  any 
other  Court  but  fuch  as  they  refpcftivcly  belong  to  ; 
and  that  a  Serjeant  at  Law  is  to  be  (ucd  by  original^ 
cut  by  Bill  of  Privilege,  z  Ltv.  129  :  3  ^ib.  \%  :  it/cfir 
296 :  5.  C. 

So,  in  adVion  by  bill  brought  in  C.  B.  againfl  a  Ser- 
jeant at  Law,  he  pleaded,  that  bt  cnght  :o  hav<  ban  jued 
h  c"£r«ja/,  ami  not  by  bill ;  and  on  demurrer,  the  Couit 
held,  that  the  cafe  of  a  Serjeant  and  Prothonotary's 
Cle^k  were  on  the  fame  fooiiag,  neither  of  them  being 
biiund  to  perfonal  attendarxe,  as  Prothonotaries  and 
Attornies  were;  tliat  therefore  he  ought  to  have  been 
fiicd  by  original  ;  ard  accordingly  gave  judgment  for  the 
dcf'tndint.  Tnn.  7  d,  z,   Scrjear.t  GirHUr'i  cafe. 

7-  S.  being  arrclled  by  a  writ  out  of  C.  B.  brought 
hii  writ  of  Privilege  as  Clerk  of  the  Crown  Office  ;  but, 
it  appearing  that  he  was  only  a  ClerU  to  a  Clerk  of  that 
Othcc,  and  not  m  immeJta.'e  Ci'eri  of  the  OlTicc,  a  fyptr- 
Jtiita$  to  the  writ  of  Privilege  was  granted,  on  motion  ; 
the  Court  having  agreed,  that  he  had  no  more  Privi- 
lege than  an  Aitornry's  C'icrk.   z  SUiv.  287. 

A  Serjeant  at  Law,  or  Barriller,  as  welt  as  an  Attor- 
ney, or  other  privileged  perfon,  whofe  attendance  is 
r.eceflary  in  H\JiminJifr  hLtU,  may  lay  his  ailion  in  Mid- 
dlf/tXf  ihnugh  the  caule  of  aclion  accrued  in  another 
county;  and  the  Court  on  the  ufual  afTidsvit  will  not 
change  the  venue.  460  :  Mot/r  64  :  2  Shovj.  242. 

On  a  motion  to  ditcbargc  a  rule  which  had  been  ob- 
laincd  for  changing  the  uenutt  it  appeared,  that  the 
plaintiff  was  a  barriller  and  Maflcr  in  Chancery  :  and 
the  Court  held  that  he  had  Privilege,  by  reai'on  of  his 
attendance,  to  Uy  hit  a^tcn  in  Msddt(f:x,  therefore  dif- 
charged  the  rule.  2  Rttym.  1556. 

As  to  the  obftruflluns  of  public  Juflice,  by  means  of 
pretended  privileged  placcj,  fee  this  Difiicn.iry  title 
JrreJ}  :  The  following  is  a  fuller  flatemcot  of  the  lUtuics 
there  referred  to : 

By  /at*  8  y  9  3.  f.  27.  §  15.  for  preventing  the 
many  ill  prafliccs  ufcd  in  privileged  places  to  defraud 
pcrfona  of  ihcir  debts ;  the  pmcr.dcd  Privileges  of 


If'lfiu  F riars,  ihc  Strvcy^  Salifiwry  Cturtt  Ram  A'tr/t 
Mitre  Court,  Fu!/er*s  RentSt  Baldwin*s  Gardens,  Mufa' 
gue  Ckfe,  the  Miaot  ies,  A/.h/,  CJiaJt,  or  D.-adman's  /*.Wr» 
arc  taken  away.  And  the  Sheriff*  of  L^tidon  or  ihtir 
Omcers  are  enabled  (O  take  the  pcjje  rcmirarui,  and  fuch 
other  power  ai  fhall  be  retjuiiite,  and  crtcr  fuch  privi- 
leged places  to  make  any  arrcll  on  Icgai  ptccefs,  and  in 
cafe  ofrefufal  to  break  open  dours. 

The  J!at.  9  Gee.  1.  c.  28,  en^ifls.  That  if  any  perfon 
within  Sujfolk  Place,  or  the  or  the  pretended  limits 

thereof,  wilfully  obllrufl  perfons  executing  any  writ,  iSe, 
or  abufe  any  perfon  executing  the  fame,  whereby  he  re- 
ceive damage  or  bodily  hurt,  the  perfun  cfTending  fhalt 
be  tranfported.  And  on  complaint  to  three  Juflices» 
i^c.  by  any  perfon  who  fhall  have  a  debt  o^ing  from  any 
ore  who  rcfides  in  the  Mint,  having  a  legal  procefs 
taken  out  for  recovery  thereof,  if  the  debt  be  above  5:/. 
on  oath  thereof,  the  JulUcesare  empowered  to  ifiuc  their 
warrant  to  the  Sheriff  of  ^wr-ry,  to  raife  the  and  to 
enter  the  pretended  privileged  place,  and  arrefl  the 
party,  tifc  See  alfo  Jlaf.  11  Grt.  1,  c,  zz,  enforcing 
the  above  penalties. 

H,  Ik  an  indictment  for  treafon  or  felony,  trefpaft 

fi  y  armis,  affault  or  riot,  procefs  of  outbwry  fhall  iffuc 
againll  a  Peer ;  for  the  fuit  is  for  the  King,  and  the 
offence  is  a  contempt  againll  him  ;  but  in  civil  a^ioni 
between  party  and  party,  regularly  a  Capiat  or  Exigent 
lies  not  againll  a  Lord  of  Parliament.  2  Hat.  Hi/}  P.  C. 
199  :  2  Hiixvi.  P.  C,  c.  44.     16.  See pojf,  U\.  title 

If  a  Peer  of  Parliament  be  convifled  of  a  diffeifin  with 
force,  a  tapiuj  pro  fine  and  exigent  fhall  ifTue ;  for  th« 
fine  is  given  by  flatute,  in  which  no  pcribn  is  exempted. 
Cio.  £.:z.  i;o:  See  Z>)rr  314. 

So,  in  debt  on  an  obligation  againfl  the  Earl  of  Liit' 
coin,  u  ho  pleaded  nca  eji  faSum,  which  being  found 
again!)  him,  the  jud:>ment  \\as  tdeo  tapiaiur  ;  on  a  witc 
of  error  brought  by  him,  it  was  objfded  that  a  capiat 
does  not  lie  ugainll  a  Peer  ;  j'td  non  allocatur  :  for  by  thia 
plea  tound  ag.iinfl  him,  a  fine  ts  due  to  ihe  King,  againll 
whom  none  lhall  have  any  Privilege.  Cro  £liz.  503. 

An  inlnrmation  was  exhibited  in  B.  R.  againA  the 
Earl  of  Ocvonpjtre,  for  ftriking  in  the  King's  Palace; 
whidi  lining  in  time  of  Parliament,  he  iufiAcd  on  his 
privilege,  and  refufed  to  plead  in  chief,  but  fcnt  in  his 
plea  of  Privilege,  to  which  there  was  a  demurrer  and  the 
plea  over-ruleo,  and  he  was  fined  30,000/.  Comb.  ^9. 

Peers  are  punilhabic  by  attachment  tor  contempts  In 
many  inflanccs  ;  as  for  rcfcuing  a  perfon  arretted  by  due 
courfe  of  Law  ;  for  proceeding  in  a  caufe  agaicfl  the 
King's  writ  of  prohibition;  for  difcharging  other  writs, 
wherein  the  King's  Prerogative,  or  the  lilwrty  of  the 
Subje^  arc  nearly  concerned  ;  and  for  other  contempts 
which  arc  of  an  enormous  nature.  2  Uai^k.  P.  C, 
f.  22.^33. 

If  a  Peer  be  returned  on  a  Jury,  on  his  bringing  a  writ 
of  Privilege  he  may  be  difcharged ;  .nlfo  it  feeins  the 
-better  opinion,  that  v.i;hout  fuch  writ  he  may  cither 
challenge  himfelf  or  be  challenged  by  the  party.  Dyer 
314  :  Mocr  767  :  9  Co.  49:  Co.  Ltt.  157  :  1  Joh,  155.* 
Sec  title  Jury.. 

So,  if  a  Peer  be  made  Steward  of  a  bafe  Court,  or 
Ranger  of  a  Forcfl,  he  may,  from  the  dignity  of  his  per- 
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'  fon»  and  the  preruroptlon  that  lie  is  engaged  ia  the  more 

weighty  aiFairs  of  the  Common  wealth,  cxcrcifc  thefc 
Ofiices  by  deputy;  though  there  are  no  words  for  this 
purpof^;  in  his  creailon.  tj  Co.  4.9.  a. 

So  if  a  licence  be  granted  to  a  Peer  10  hunt  in  a  chafe 
or  forcfl,  he  may  take  fuch  a  number  of  attendants  with 
him  as  arc  fuitabic  to  his  dignity.  9  Co.  49, 

If  a  I'eer  bring  an  appeal,  the  defendant  fhall  not  be 
admitted  to  wage  batilc,  by  rcafon  of  the  dignity  of  hij 
pcifon.  ziiaviL      C.  c.  45.  §  5. 

HI.  There  are  two  ways  of  proceeding  againft  Peers 
of  !he  Realm  and  Members  of  the  Houfc  of  Commons ; 
firft,  by  original  writ;  and,  fecondly,  by  bill.  Sec  title 
Original. 

The  method  of  proceeding  by  Original  b  by  Summon?, 
Attachment,  and  DilUcfs  infinite.  The  Original  (hould 
i/iuc  into  that  county  where  i*ie  defendant  lives ;  and  a 
copy  of  it  ia  ufuallv  made  out  by  the  plaintiff'*  Attorney 
for  ihc  SherifF,  and  ferved  as  the /ummcnt  on  the  defend- 
ant. And  it  is  faid,  that  a  Peer  or  Peerefs,  cannot  be 
attached  (on  civil  pfoccfs),but  ftiould  be  brought  in  by  , 
fummons.  Before,  or  on  the  ijuario  d'u  pcjl  of  the  return 
of  the  Original,  the  defendant  cither  appears  or  makes 
default ;  for  he  cannot  call  an  e/Toin.  If  he  make  de- 
fault, the  plainciff  ihould  fue  oat  a  Dijlringatt  and  after 
that  (if  neceffary)  an  alias  or  plurits  i/ijiangat ;  upon 
which  he  mav  move  to  ir.creafe  and  fell  the  ilTucs,  as 
before  direfted.  Or  if  the  Sheriff  return,  upon  the  Ji/- 
:i-:ngas,  (^c.  that  the  defendant  hath  nothing  by  which  he 
can  be  diftr;.ined,  the  plainlifF  may  have  a  tej}atum  dif- 
tringas  into  another  county. 

ThcrfV,'?»  .'»j/w  and  other  fubfeqoent  procefs  upon  the 
Original,  Hate  the  caufe  of  afllon  at  large  ;  and  muft  be 
made  returnable  on  a  general  return  day,  ubuuKquct  or 
whcrefoever  the  King  fliall  then  be  in  E-ig'and.  Each 
Succeeding  writ  muft  be  tellc'd  on  the  quarto  tiie  pcjt  of 
the  return  of  the  preceding  one ;  and  there  muft  fee 
Afiecn  days  at  leall  between  thciefte  and  return. 

If  the  defendant  appear,  upon  any  of  thefe  writs,  he 
Hiould  enter  his  appearance  with  the  Filaler;  and  when 
the  purpofc  of  the  writ  is  thus  anfwcrcd,  '*  the  iffues  (if 
any  have  been  levied)  Ihall  be  returned  ;  or.  if  fold,  what 
ftiall  remain  of  the  money  arifing  by  fuch  fale  fhall  be 
repaid  to  the  party  diftrained  upon.'*  See^At.  10  Geo.  3. 
r.  50.  ^  4.  But  the  plaintiff,  in  fuch  cafe,  is  entitled  to 
his  colls  :  and  where  he  had  obtained  rules  for  felling 
ihe  iffues  levied  upon  a  difiringas,  alias,  and  p/uriru  and 
alfoa  rule  for  an  attachment  againft  the  Sheriff,  but  the 
<}efendant  appeared  before  any  ifiucs  had  been  adually 
levied;  the  Ccurt  ordered,  that  upon  payment  of  the 
coiH  of  iffuing  the  writs,  the  rules  fhould  be  difcharged  ; 
being  of  opinion,  that  ihcfe  coHi  were  not  to  ab:de  the 
event  of  the  luit,  but  were  to  be  paid  to  th?  plaintifFim- 
inediatdy  ;  ar.d  a:  all  events,  whether  |ie  fliould  hnally 
fucceed  in  the  fuit  or  not. 

Az  Common  Law,  it  was  not  ufyal  to  proceed  by  bill 
ag-iinft  Peer;  uf  the  Realm,  or  Members  of  the  Hoofe 
of  Commons ;  but  nov  by  lU:mc  I2t^i3^^-3.f.  3* 
extended  by  jlat.  10  Geo.  3.  r.  50  to  Stetlaad ;  •*  Any 
perfon  or  perfons,  having  caufc  of  aftion  againft  any 
Knight,  Citizen,  cr  Burgcfs  of  the  Houfe  of  Commons, 
or  any  other  pcrlbn  entitled  to  Privilege  of  Parliament, 
•3 


may  profecutc  fuch  Knight,  i^e.  in  his  Majelly's  Courts 
of  Kmg's  Bench,  Common  Pleas,  or  Exchequer,  by 
fummons  and  diilrcfs  infinite,  or  by  original  bill  and  fum- 
roons,  attachment  and  diftrefs  infinite ;  which  the  faid 
refpeflive  Court:  are  empowered  to  ifl'uc  againft  them, 
or  any  of  them,  until  he  or  they  ftiall  enter  a  common 
appearance,  or  file  common  bait,  to  the  plaintiff  *s  aflion, 
according  to  the  coorfeof  each  rcfpeAivc  Court."  Since 
the  making  of  this  ftatute.  Peers  of  the  Realm,  and 
Members  of  the  Houfe  of  Commons,  may  be  fued  by  bill 
and  fummons,  is'c.  as  well  as  by  original  writ.  But  this 
mode  of  proceeding  is  not  allowcdas  againft  uaprivilegcd 
perfons. 

The  bill  againft  s  Peer  of  the  Realm,  or  Member  of 
the  Houfe  of  Conimons,  is  a  complaint  in  writing,  dc- 
fcribiog  the  defendant  as  having  Privilcgeof  Parliament; 
and  concludes  with  a  prayer  by  the  pl:untiff,  of  proceft 
to  be  made  to  him.  according  to  the  form  of  the  fiatutc, 
l^c.  This  bill  is  filed  on  ftamped  parchment,  with  the 
Clerk  of  the  Declarations,  in  the  King's  Bench  Office  : 
and  the  firft  procefs  thereon  is  a  writ  of  Summons ;  which 
is  a  judicial  writ,  iffuing  cut  of  the  fame  Office,  and 
directed  to  the  Sheriff  of  the  county  where  the  fvenite  is 
laid,  commanding  him  to  fummon  the  defendant.  Upon 
this  writ  the  defendant  ihould  be  fummoned.  In  like 
manner  as  upon  the  Original ;  and,  if  he  do  not  appear 
at  the  return  of  it,  is  fubjcft  tu  the  like  proccd  of 
Dijirtnga:»  f^f. 

The  writ  of  Summons,  and  other  fubfequent  procefs 
upon  the  bill,  differ  from  the  procefs  by  Original,  in  the 
following  particulars ;  firft,  that  they  do  not  (late  the 
caufe  of  a^ion  at  large,  but  only  require  the  defendant 
to  anftf'cr  the  plaintiff,  generally,  in  a  plea  of  trefpafi 
on  the  c*fc,  to  his  damage  of,  i^c.  (according  to  the 
plea],  as  he  can  reafonabiy  ft\ew,  that  thereof  he  ought 
to  anfwer;  fecondly,  that  they  are  tefte'd  on  the  very 
return,  and  not  on  i^c  quartc  die  pcjl  of  the  return,  of 
each  other;  thirdly,  that  they  are  made  returnable  on 
days  certain,  an<l  not  on  general  return  days;  and 
fourthly,  that  there  need  not  be  fifteen  days  between 
the  icfte  and  return  of  them. 

If  the  defendant  appear,  he  files  common  bail ;  and 
the  plaintiff  declares  againft  him-  The  lime  of  declar- 
ing againft  a  Peer  of  the  Realm,  or  Member  of  the 
Hcufc  of  Commons,  is  the  fame  as  in  other  cafes.  But 
there  are  thefe  differences  in  the  manner  of  declaring: 
firft,  that  the  declaration  by  bill  begins  with  a  Memorae- 
dum  i  and  fecondly,  that  in  aftigning  the  breach  in  J/' 
Jumpfitt  againft  a  Peer  of  the  Rc.-ilm,  whether  by  Bill  or 
Original,  as  well  as  in  the  Bill  or  Original  itfelf,  the  plain- 
tiff muft  not  charge  the  defendant  with  '  contriving  and 
fraudulently  intending  craftily  and  fubtilly  to  deceive 
and  defraud  him  for  the  Houfe  of  Lordshavc  adjudged 
it  a  very  high  contempt  and  mifdcmeanor,  to  charge  a 
Member  of  their  I-ioufc  with  any  fpeciesof  fraud  or  deceit. 
All  funhcr  proceedings  againft  Peers  of  the  Realm, 
and  Members  of  the  Houfe  of  Common;,  are  the  fame 
as  againft  ether  perfons ;  only  it  Oiould  be  remembered, 
that  as  no  capias  lies  againft  them  in  civil  adrons,  they 
cannot  be  taken  in  execution;  unlcfs  where  the  judg- 
ment :s  obtained  upon  a  ftaute-ftaple,  or  ftatutc-mer- 
chant,  oropon  the  ftatuieof  y/J/Vif  BurmI \  in  which  cafes 
a  capias  lies,  even  againft  Peers  of  the  Realm :  And 
fee  ante  II. 

Lord 
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Lord  Stour.'OH  brought  a  bill  againft  Sir  Thomas  Meers, 
to  compel  him  to  a  fpecihc  performance  ol'  articles  for 
puichafing  Lord  Stturtoii'%  cliatc.  Sir  Thceias  in  his 
deftncc  infjacd,  thai  ihcre  were  defcfls  io  Lord  Siourtcn'i 
title  to  the  cftatc ;  and  it  being  ordered  that  Lord 
Siaurton  flioiild  be  examined  on  interrogatories  touching 
his  tiilc;  it  was  objcilcd,  that  Lord  Siturion,  being  a 
Peer,  ought  to  anfweron  Honour  only  ;  but  it  was  ruled 
by  Lord  Harcnurt,  that  though  Privilege  did  aUow  a  Peer 
to  put  in  his  anfwtr  on  Horrur  only,  yet  this  was  re- 
flraincd  to  an  anfwcr ;  and  as  to  all  affidavits,  or  where 
a  Peer  is  examined  as  a  wimers.hc  mull  be  on  oath  ;  and 
that  this  CKamirL?.tion  on  intfrrogatorits,  being  in  acaufc 
wherein  his  Lor Qlhip  was  plciniitt',  to  force  the  rxecu- 
lion  of  an  agittmtni,  as  his  Lordrtiip  would  have 
■Equity,  fo  he  ihould  do  Equity  ;  and  alio*  the  other  fide 
the  binefit  of  a  difcovcry,  and  that  in  a  legal  manner  ; 
and  accordingly  ordered  Lord  Siourton  to  put  in  his  cxa- 
min.uion  on  oath,  i  P.  H'^tns.  145. 

Peers,  in  fuits  in  Equity,  are  entitled  toaletter  mifTive. 
wiiich  method  was  introduced  on  a  prclumpiion  that 
Peers  would  pay  obedience  to  the  Chancellor's  letter  ; 
and  is  founded  on  that  refpeft  which  is  due  to  ihc  Peer- 
^S^'  7'"^-  107.  n  the  Lord  doth  not  appear  on  the 
Jctter,  a  Juipana,  on  motion,  is  awarded  agfttnft  him  ; 
bccaufe  no  fubfcquent  procefs  can  be  awarded  but  on  a 
contempt  to  the  Great  Seal ;  and  the  Chancellor's  letter 
is  only  ex  gratia.  If,  on  the  fervice  of  the  fuhpoctm,  the 
Peer  doth  not  appear  ;  or  if  he  appears,  and  does  not  put 
in  his  anfvver,  no  attachment  can  be  awarded  agatnft  him, 
bccaufe  his  perfm  cannot  be  impri/omd  \  but  the  proceed- 
ings muA  be  by  fcquellration,  unlcfs  caufe,  £*rV.  and  this 
is  regularly  made  out,  on  affidavit  made  of  the  fervice  of 
the  letter  znA/uhpfftnat  though  fometimes  it  is  moved  for 
without,  fince  the  Peer  may  (hew  want  0/  fervice  at  the 
day  alfigncd  to  fhcw  caufe  why  the  fcquertration  fhould 
not  ilfue;  and  this  order  for  a  fequeftration  is  never 
made  abfolute  'v^iihout  an  affidavit  of  the  fervice  of  the 
order  to  flicw  caufe,  and  a  certificate  of  no  caufe  Ihewn. 
3.  Vent.  -^^z.  See  title  C^flff«ry. 

A  fequedration  was  ^r^nted,  unlefs  caufe,  againH 
Lord  CItJ'crJ,  for  want  of  an  anfwcr ;  he  afterwards  put 
in  an  anUer,  which  being  reported  intufficient,  it  was 
moved  for  a  fequeftration  abfoluie'y,  an  infufficient  an- 
fwcr being  as  no  anfwer;  but  the  Court  thought  it  a 
hardfliip,  in  the  cafe  of  a  Peer  or  Member  of  the  Houfe 
of  Commons,  that  a  fequclh  ation,  which  in  fomerefpefts 
is  in  naiurc  of  an  execution,  (hould  be  the  firft  procefs 
againft  them  ;  therefore  allowed,  that  in  of  an 
anfwer  which  is  reported  infuHicient,  the  plaintiiF  is  to 
move  again  de  novot  for  a  fequeftration  ni^.  2  P.  Wms. 
385.  Sec  3  Atk.  740. 

It  was  moved  for  a  fequrftration  niji,  for  want  of  an 
anfwer,  againft  a  menial  iervant  of  a  Peer,  as  the  firft 
procefs  lor  coniempi,  in  the  fame  manner  as  in  the  cafe 
'Of  the  Peer  himfelf ;  and  though  the  motion  was  grant- 
ed by  the  Mailer  of  the  Rolls,  yet  the  Regiftrar  refufed 
to  draw  it  up,  as  thinking  it  againft  the  courfe  of  the 
Court  ;  which  being  moved  again  before  the  ChanceK 
lor,  his  Lor.iftiip,  on  reading  the  f.at.  12  tif  13  W.  3. 
4.  3,  likcwife  granted  the  motion,  it  appearing  to  be  both 
within  the  meaning  and  Aords  of  the  llatute ;  and  if  it 
were  not  fo,  as  it  was  plain  no  attachment  would  lie 
againft  their  peribn«>  confequcntly  there  would  be  no 
Vol.  li. 


remedy  ag.tinft  them,  and  they  would  have  a  greater 
privilege  than  their  Lord,  if  the  proccfs  againft  fuch 
menial  Iervant  were  to  be  a  fuhpetna.  i  P.  Wms.  535. 

PRIVITY,  Pri-vi/as;]  Private  familiarity,  fricnd- 
fhip,  inward  relation  :  If  there  be  Lord  and  leiisnt,  and 
the  tenant  holds  of  the  Lord  by  certain  fcrvices,  there  is 
a  Privity  heiween  them  ir.  rcfpcd  of  the  tenure.  CcimlL 
See  title  Pri'vies, 

PRIVY,  from  the  Vt^w:)\ prwi,f(mihars4.'\  Signiliei 
him  who  is  partaker,  or  hath  an  intcreft  in  any  action  or 
thing  ;  Old  Nat.  Brfv.  1 17.  Sec  title  Privies, 

PRlVlLliGlUM  CLERICALE,  Or,  in  common 
fpeech,  the  Benefit  of  Clergy  ;  Sec  Clergyt  Benefit  of. 

PRIViLHCiiUM  Property /^^■^i//^T,  A  man  may  have 
a  qualified  property  in  animals  fer<t  naturat  prcpta-  Pri- 
'vtltgium  ;  that  ir,  he  ma)  have  the  Privilege  of  hunting, 
taking  and  killing  them,  in  cxclufion  of  other  perfoni. 
I  Comm.  c,  25.  /.  394.  See  title  Game. 

PRI  VY-COUNCIL, 
Consilium   Regis,   Privatim  Consilium-] 
A  moft  Honourable  Affvmbly  of  the  King  himfelf  and 
his  Privy  Counfeilors  in  the  King's  Court  or  Palace,  for 
matters  of  St.itc.  4  htjL  53. 

This  is  the  principal  Council  belonging  to  the  King, 
and  is  generally  called,  by  way  of  eminence,  The  Coun- 
cil. According  to  Co'u'%  defcription  of  it  at  length,  it 
I!  a  Noble,  Honourable,  and  Reverend  Aficmhiy,  of  the 
King  and  fuch  as  he  wills  to  be  of  his  Privy  Council,  In 
the  King's  Court  or  Palace.  The  King's  wifl  is  the  folc 
conftituent  of  a  Privy  Counfellor  ;  and  this  alfo  regu- 
lates their  number,  which,  of  ancient  lime,  wa?  twelve  or 
thereabouts.  Afterwards  it  increafcd  to  fo  large  a  num- 
ber, that  it  was  found  inconvenient  for  fecrecy  and  dif- 
patch ;  and  therefore  King  Charles  11.  in  1670  limited 
it  to  thirty:  whereof  fifteen  were  to  be  the  Principal 
Officers  of  State,  and  thofe  to  be  Counfeilors,  'virtute 
offidi ;  and  the  other  fifteen  were  compofed  of  ten  Lords 
and  five  Commoners  of  the  King's  choofing.  But  fincc 
that  time  the  number  has  been  much  augmented,  and 
now  continues  indefinite.  At  the  fame  time  alfo,  the 
ancient  Ofiice  of  Lord  Prcfidcnt  of  the  Council  was 
revived  in  the  pcrfon  of  Anthony  Earl  of  Shaftejhurj, 
See  title  Preftdcnt  of  the  Council. 

Next  to  the  Lord  Prcfident  of  the  Council,  the  Lord 
Privy  Sea!  fits  in  Council,  the  Secretaries  of  State,  and 
many  other  Lords  and  Gentlemen  :  And  in  all  debates 
of  the  Council,  the  loweft  delivers  his  opinion  firft,  and 
the  King  decl-ircs  his  judgment  laft  ^  and  thereby  the 
ma'.ter  of  debate  is  determined.  4  Inft.  55. 

No  inconvenience  now  arifes  from  ihe  extenfion  of  the 
number  of  the  Privy  Council,  as  thofe  only  attend  vvho 
arc  cfpeclally  fummoncd  for  that  particular  occafion, 
upon  which  their  advice  and  affiftancc  are  required. 
The  Cabinet  Csti?!cily  as  it  is  called,  confills  of  thofe 
Minifters  of  Staic,  who  are  more  immediately  honoured 
with  his  Majefty's  confidence,  and  who  are  fummooed 
to  confull  upon  the  important  and  arduous  difcharge  of 
the  Executive  Authority  :  their  nurabrr  and  fclcdion 
depend  only  on  the  King's  pleafure;  and  eacl^^lcmbcr 
of  that  Council  receives  a  fummons  or  melfagc  for  every 
attendance.  1  Cci:tm.  c.  ^.  p.  230.  in  n. 

Priiy  Counfeilors  are  made  by  the  King's  nrmina- 
tion»  without  either  patent  or  grant ;  and,  on  taking  the 
3  T  neccftiry 
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ntceffary  oaihs,  they  become  immediately  Privy  Coun- 
fellors, during  the  life  cf  the  King  that  choofes  them,  but 
fubjed  to  removal  at  his  dtfcretioii. 

As  to  the  qualifications  of  Members  to  fit  at  this 
Board:  any  natjral-born  Sjbji-^l  of  ir':_f/i7/r.i  is  capable  of 
being  a  Member  of  the  Privy  Council ;  nking  ihc  pro- 
pfr  o^h5  for  fecuriiy  of  the  Govcrnmctilt  .ind  the  led 
for  fccurity  of  the  C'lurch.  •  Bjt,  in  order  to  prevent 
any  perfoDS  under  fcrcigu  concedions  from  infinuating 
tbcmf  Ive*  into  this  imporunt  irurt,  as  happened  in  the 
reign  ol  K-ng  lyj/.-^n  in  many  inllances  it  is  cnafled 
by  the  act  of  St-itlrmcnt,  Siat.  12  U  13  3.  c.  2, 
that  no  perfun  born  out  ot  the  dominions  of  the  Crown 
of  En^UrJ,  unlcfs  born  of  Er.glijb  parents,  even  though 
nit  Jraiizcd  by  Parliament,  fhJI  be  capable  of  being  of 
ihc  Privy  Council. 

The  doty  of  a  Privy  Counfcllor  apprars  from  the 
oath  of  Oliice,  which  cnnl'itts  of  fevcn  articles :  i.  To 
advife  the  ICing,  according  to  the  bell  of  his  cunning  anJ 
difcrctt^n.  3.  To  advite  for  the  King's  honour  4»d 
-■go;>d  of  the  public,  without  partiality  through  affcilion, 
lo/f,  TBced,  dc^bt,  or  dread  3.  To  keep  the  King*i 
Counfel  fecrct.  4.  To  avoid  corruption.  5.  To  help 
and  flrcngihen  the  exicoilj^  of  what  (ball  bu  there  rc- 
fulved.  6.  To  withftanJ  all  pcrfons  who  wouU  -ittempt 
the  contrary.  Ard,  lalKy,  in  general,  7.  To  obfcrve, 
keep,  ard  do  all  that  a  good  and  true  Ccuntcllor  ought 
10  do,  for  his  Soi'ciei:  n  Lord.  4  lifl.  54. 

The  power  of  the  Privy  Council  \i  to  inquire  into  all 
ofFcoccs  againfl  the  Govcrmrnt ;  and  to  commie  the 
cffcr.dcrs  to  fife  cullody,  in  order  to  take  their  trial  in 
fome  of  the  Courts  of  Law.  But  their  jurifdi^tion 
herein  is  only  to  inquire,  and  not  to  punifh :  and  (he 
perfons  committed  by  them  arc  entitled  to  their  Htftnt 
C:rpuihy  Jia!.  i6C.tr.  1.  t.  10;  as  much  as  if  com 
initied  by  an  ordinary  Jufiice  of  the  Peace.  By  the 
fame  ft-iiuic,  the  Couit  of  Sur-chambcr,  and  the  Court 
of  Rrquclts,  both  of  wliich  confiilcd  of  Privy  Counfcllors, 
were  difTolved;  and  it  was  declared  illegal  for  them  to 
take  cogr.izsnce  of  any  matter  of  property,  belonging  to 
the  Subj.fti  of  this  kingdom.  Bur,  in  Plantation  or 
AJmiralty  caufcs,  o-hicharifc  out  of  the  jurifdiilion  of 
tfi-s  kingdom  ;  and  in  mattcis  of  lunacy  or  idiocy,  being 
a  fpeciii  n-wer  of  the  prerogative ;  with  regard  to  thcic, 
although  they  may  eventually  involve  quell-ons  of  ex- 
tcofive  property,  the  Privy  Council  continue  to  have 
cogo;zance,'bcing  the  Court  of  .'\oppal  in  fuch  cafes : 
or,  rather,  the  .Appeal  lies  to  the  King's  Majefly  himlelf 
in  Council  ;  which  is,  in  fafl,  a  Court  of  JulUce,  whith 
r.iull  at  Icafl  confill  of  three  Privy  Counfcllors.  See 
5  P.  H'mt-  lOS  :  1  C^flim  c.  5.  V\  hcnever  alfo  a  qucfiion 
arii'es  between  two  provinces  in  Amtrua  or  elfewherc, 
as  concerning  the  eittert  of  their  Charters  and  the  like, 
I'.ic  King  in  his  Council  cxercifcs  original  jurifdi»flion 
ther;-in,  uj>on  the  ftrir.ciples  of  fcodal  Soverrignty.  And 
fo  Hkewiic  when  any  perfon  claims  an  ifl.mJ  ur  a  pro- 
vince, in  the  nature  of  a  fcodal  Principality,  by  grant 
from  the  King  or  his  Anccfturs,  the  determination  cf 
that  right  belongs  to  his  Majclly  in  Council:  as  was 
the  calc  of  the  liarl  of  Derbyt  with  regard  to  the  ITc  of 
hUtn^  in  t!ie  r.-ign  of  Queen  i.hxjxbe'b  \  and  the  Earl  of 
Cagi^<tn  and  ethers,  as  reprrfcm.itives  of  the  Duke  of 
Mitaiu^uf,  with  regard  to  the  Jfland  of  St.ytirca:t  in 
i;64.^  But  from  all  the  dominiotis  of  the  Crown,  ex- 


cepting Great  Bri:aht  and  IrehnJ,  an  appellate  juri(3:c- 
tion  (in  the  tail  rcfort}  is  ve:led  io  the  fame  tribanal ; 
which  ufually  cxcrcifes  it's  judicial  authority  in  a  com- 
mittee of  the  whole  P  ivy  Council,  who  hear  the  alle- 
gations and  proofs,  and  make  their  report  to  his  Ma- 
jcity  in  Council,  by  -Ahom  tnc  judgment  ii  finally  gtvciv. 
Sec  3         it«2  :  4  laji  5|. 

The  Court  of  Privy  Council  cannot  decree  im  //r- 
J'onam  In  Englamd,  unlefs  in  Certain  criminal  matters  : 
nor  the  Court  of  Chancr/y  in  rtmoxxx  of  the  kingdom. 
See  Lord  Harduj'ukts  argument  in  Ptn  v  SaliiKerr^ 
where  the  jurifdiclton  of  the  Council  and  Chancery  upon 
quclltoni  arifing  on  fubjcd -matters  abroad,  is  very  fully 
difcullcd.  1  Fej.  4,(4. 

The  privileges  of  Privy  Counfcllors,  as  fuch,  (ab- 
flrailed  from  i.iei;  honorary  precedence,  fee  title  Frtm 
ceJencf,)  conlitl  principally  in  the  Iccurity  which  the  Law 
has  given  them  ag:iinfl  atiemp(%  and  confpiractes  t« 
dfrtioy  ilieir  livrs.  For,  by  jiat.  3  Hen-  7.  c.  14,  if 
any  of  the  King's  (ervants,  of  his  liouieholtl,  confpire 
or  imagine  to  cuke  away  the  Itfr  of  a  Privy  Coun- 
fcllor, it  IS  felony,  though  nothing  be  done  upon  it. 
The  reafon  of  making  this  Hatute,  Cah  fay*,  was  be- 
caufe  fuch  a  confpiracy  was,  jutl  before  this  Parliamenr, 
m.ide  by  fome  ol  Kir'g  Henrj  VI 1  *s  houfehold  (c/vanis, 
and  gre.it  mikhief  was  like  to  have  rnfued  thrreupo.*). 
3  iaj}.  3»*.  This  extendi  only  to  the  King's  menial  fer*. 
vants.  But  the  ^at.  g  Jkk  e.  16,  goes  further;  and 
cnaAs,  that  any  per/cn  who  (haJI  unlawfully  attempt  to 
kilt,  or  lhall  unlawfully  alTauli,  and  Anke,  or  wound,  an^ 
Privy  Counfcllor  in  the  execution  of  his  ofBce,  Ih^lt  be 
a  felon  without  bcnctit  of  clergy.  This  ttatute  was 
made  upon  the  daring  attempt  of  the  Siear  Gui/carJ, 
who  Aabbed  Mr.  HarUy,  afterwards  Earl  of  Oxf^rS, 
with  a  pen-knife,  when  under  examination  for  high 
crimes  in  a  Comirittee  of  the  Privy  Council  And  an- 
ciently if  one  did  ftrikc  another  in  the  houfc  of  a  Privy 
Counfcllor,  or  in  his  prefence,  the  party  odendirg  waa 
to  be  fined.   4  Inft.  53. 

The  diiTuIution  of  the  Privy  Council  depends  upon 
the  Kinp's  pleafure;  and  he  may,  whenever  he  thinks 
proper,  diicliar^c  any  paTticoIar  Member,  or  the  whole 
of  it,  and  appoint  an.nthcr.  By  the  Conimon  Law  alfa 
it  was  diflbUed  ipj'o  fade  by  the  King's  dcnitle  ;  as  de- 
riving all  its  authority  from  him.  Cut  now,  to  preverrt 
the  inconveni.*nccs  of  havif^g  no  Ccur^cil  in  being  at 
the  acceifion  of  a  new  Prince,  it  is  enacted  by  ^ut^ 
6  Ann.  f. 7,  that  the  Privy  Council  rtull  continue  for  fix 
months  after  the  dcmife  of  the  Crown,  unlefs  fooner 
determined  by  the  fuccelTur.    See  1  Comm.  <.  5. 

It  is  confiiUm  with  fafety  for  a  Privy  CounieUor  to 
give  the  King  counfet  when  demanded ;  and  the  beil 
counfel  is  ever  given  to  a  Prince,-  when  the  queAton  it 
cvf  rdy  propoar  Jed,  fo  as  the  Counfcllc-  cannot  difcem 
which  way  the  Kirg  himfcif  inclioes ;  refoluiton  Qioutd 
never  precede  deliberation,  nor  execution  go  before 
refolution  ;  and  svhco,  on  debate  and  deliberation,  any 
matter  is  well  rrfolved  by  the  Council,  a  change  of  ic 
on  fome  private  informatitn  is  neither  fafe  nor  honour- 
abl.-.    4  hj}. 

The  Court  of  Privy  Council  is  of  great  antiquity,: 
The  Government  in  England  was  originsUy  by  the 
King  and  Privy  Council ;  though  at  prefent  the  ting 
and  Privy  Council  only  inicrmeiiUlc  ia  natters  of  com. 

plaint 


Privy-Council. 


PROBATE. 


plaint  on  fudden  cmrrgcnc>«s;  ihcir  conflant  baSnefs 
be'xnz  toconltili  tor  ihc  public  good  in  atfairi  of  State. 

The  Lord*  and  Comtnoos  aflVmblfd  in  I*ariiamffnt 
hive  often  tranfmuied  matters  ot  high  concrn  to  the 
King  2nd  Privy  Council :  And  z€ii  ot  the  Privy  Coun- 
cil) wtieth  r  orders  or  proctsfnations,  were  oi  great 
authiirity;  Htn,  V  III.  procured  an  a£l  of  Parliaircnt  to 
be  made,  that,  wit'i  the  advice  of  his  Privy  Council,  be 
mi^lit  let  foriti  proclam-Tiions,  which  Ihould  have  the 
force  of  n{.U  of  Fdrliament;  but  that  lUtutc  was  rcpea'cd 
in  the  reign  oi  £J.  VI. 

ot  tie  P(i»y  Council  continued  of  great  auiSo- 
riiv  until  the  reigns  of  K  Charles  I.  and  H.  :  And  by 
thcfc  were  c  iinrovetfi-.'s  fometimca  determined  touching 
bndi  an'J  rigrttt,  well  as  the  fufpennon  of  penal  Lawt, 
t^c.  Biit  this  I'csmfd  to  be  contrary  to  Jlat.  25  £,/.  3. 
Jl.  5.  f.  4.  And  by  flat  I'l  Car.  i.  tap.  10.  §  5.  it  is 
dccl.ired,  that  neither  the  K.ing»  nor  the  Privy  Couicil, 
have  authnrity  bi^  petition,  t^f.  to  dftermine  or  dijpofc 
of  hndi,£i?f.  of  .iriy  Scbjccl.  Secante:  and  tit'e  Ltttrty. 

'Dtp  King,  wicli  advice  of  his  Council,  pubtitlKS  pro- 
clam  itions  binding  to  the  SuSjcft  ;  but  they  ar-^-  to  be 
confonant  to,  and  in  execution  of,  the  Laws  of  the  land. 

It  is  in  the  power  of  the  Privy  Council  to  inquire  tnio 
Crimes  againll  Government  ;  they  may  commit  perfcms 
for  Treifun,  and  oihrr  oflVncrs  agaiall  the  State,  in 
order  for  thtir  trial  in  other  Cvurti;  and  any  of  the 
Privy  Council  may  lawfully  do  it.  See  t'tle  Cemntirmtnt  I. 

jiat.  33  /A«.  8.  r  2  t.perfjni examined  bythe Privy 
Coun;:ilt  on  tri*afons  i^c  done  within  or  wittiout  the 
r<al:n,  trny  be  tried  before  Commiflioners  of  O .it  and 
Terminer,  appointed  by  ihr  King  in  a.iy  county  ot  £u^' 
lanJ :  Vnii  ilitute,  as  far  as  it  rentes  to  ircjfon  com- 
mitted within  the  kingdom,  is  repealed  hyjiat.  1^2 
P.i^  M  c  10.  See  tir  e  Tuafiu. 

If  a  perl  in  b-  kil.'ed  beyond  fca,  out  of  the  realm, 
tHe  fii^l  may  h  rXAinined  by  the  Privy  Cimncii,  and 
-tbe  o^'''nder  tried  according  to  the  afoictaid  ftatute.  Sec 
title  '/offl/f/V/. 

PRIVV  iEAL,  Pr:vafum  SigJ/lum.]  A  Seal  which 
the  King  uf-th  to  fuch  gra  .t*  or  things,  as  pafs  the 
Grill  Scat    z  Inft  5^  J.  Sfc  Kteper  of  thi  Privy  Seal. 

No  prrtie^tion  can  be  gmntcd  under  the  Piivy  S^'at, 
but  und  T  t.Sc  OrvM  Sell  :  But  a  warrant  of  the  King 
undrrilie  Privy  S(  d  to  ilTuc  money  out  of  his  coffers 
is  fiiffici'-nt ;  thcu^h  noi  under  the  Privy  Signet.  2  Itt^. 
j;5  :  2  Refi  17  :  1  Rol.  Mr  183.  The  Privy  Seal 
IS  lom<-tim'~s  ufcd  in  things  of  lefs  confet]uence,  that 
never  p.ifs  the  Grciii  Svnl ;  as  to  difcharge  a  recogni- 
sance, drbt,  l^c  But  no  urit  fliall  pafs  under  the  Privy 
Sf-a!,  which  toocheth  iSe  Common  2  Inji.  555. 

M  tt  crs  of  the  Privy  Seal  are  not  itTuub'e,  or  returnabic 
in  aiv  Couii*  ijt-  3  Nelf.  Abr.  211.   See  title  Grunt 

tf  the  King 

.  Pa  IVY  Veroict;  See  t'tle  ywry. 

PRIZK^*  C^p:ioi  /rWw;  from  the  Fr.  frtiu/rt.] 
A  bo  t>  taken  from  an  enemy  in  time  cf  war:  generally 
applied  to  the  cafes  of  Capture  at  Sea. 

The  Pri7.c  Courts  in  the  Admir.ilry,  and  the  Courts 
of  Lords  Comnnfljoncrs  of  Appeals,  have  tUr  fole  and 
exflufive  jurifdiilion  over  ihe  quellion  of  Prize  or  no 
Pnz.-,  and  *ho  are  thf  Cipiorj,  nOfwithftjoding  any 
nf  tlic  Prize  Afts :  and  if  ihcy  pronour.ce  a  frntt  nee  of 
condtmuation,  adjudging  aifo  Hbo  arc  the  Capiors,  the 


Courtt  of  Commnn  Law  cannot  examine  the  Ji-flice  or 
propriety  of  i:,  even  i^oJt'Ii,  perhaps  ih.-y  wt^u.'d  h.^ve 
put  a  different  conllrwlion  on  ihc  Piize  Arts.  And 
the  fame  Counts  luvc  ptuver  tJ  enforce  thrir  drcreej, 
4  Ttrm  Pep  382.  htc  this  D  a.  title  Jemral,  md  fa, 
and  2  Sifciv.  232:  Cm:6.  47^  ;  1  320. 

PRO,  A  prepoliiion,  fignifyii  g  y*r,  or  in  rffoffl  of 
a  thing  ;  as  /I'fl  ccn/i.'io,  Sec.  A.id  in  Law,  frc  \n  the 
g'ant  of  an  annuity  fro  tiajUia^  fh^'Aing  the  ciu/c  uf  the 
gr.int,  Dmnunt.t  to  a  comliiion  :  But  in  a  tcofffiH-n*,  or 
Irafe  for  life.  tfr.  it  is  the  confi  ieration.  anj  ditth  net 
amount  to  a  condiiir^n  ;  ard  rhe  reafon  cf  ihc  difTirrercc 
is,  becaufe  the  iKue  of  iSe  land  by  the  fer/r.ii.*ot  i-  rxr- 
cutcd,  and  the  gnnt  of  the  annuity  is  executory.  PUv;J, 
4 1 2.   See  titles  C')nJifjin  ;  Graot. 

PROBARE,  To  claim  a  thing  aa  a  man's  own. 
Leg.  Canut  c  ^4. 

PROB.M  K  OF  TESTAMENTS.  Pr6h.ui«  TeJIa. 
m/Niorum  ]  The  exhibiting  and  prnnng  Wills  and  Tcf- 
tamcnts  before  the  KcJciiallical  Judge,  delegated  by 
the  Bilbop,  who  is  Ordioarv  of  the  pLice  v.hirc  the 
party  dies.  If  all  [he  de^cafrd's  goods,  chattels,  and 
debts  owing  to  him,  were  in  ihe  func  dlocefc,  thci>  the 
Bifhop  of  trie  di r>ccfc,  irC  hath  the  Probate  of  the  Tcf- 
lament ;  but  it  the  goods  and  chatte's  were  difperfrd  in 
divers  dioccfts»  fo  th  u  there  were  any  thing  out  of  the 
diocefe  whfre  the  party  lived,  to  m  ike  what  is  call,  d 
Ssvn  notahtlia,  then  the  Archbifhop  of  Canttrourj,  or 
Terk,  is  the  Ordinary  to  make  Probate  by  bi»  prcro- 
garive.  Bkunt.  Sec  lii'e  Exftutor  V.  3. 

Tne  Prolate  of  a  will  is  ufually  made  in  the  Spiritual 
Coutt,  and  is  done  by  grafting  letters  tcHarnentary  10 
the  executor  under  feal  of  the  Court,  by  wh:ch  the  exe- 
cutor is  enabUd  to  bring  any  aftion,  i^c.  And  if  fu:h 
letters  tellamentary  arc  gra-^ted  10  the  party  who  exhi- 
bits the  will,  merely  on  his  onth,  by  Tvcarirg  ih  .t  he 
bclicvctti  it  to  be  the  lad  will  of  the  decrafed,  thii  is 
callid  proving  it  in  conmon  form  ;  and  fuch  a  IVobatc 
may  be  controverted  at  any  time  :  but  if  the  executor, 
befiJcs  his  own  oath,  produces  wiincfTi  s  to  prove  it  to 
be  the  Uft  will  of  l^c  dcCeafeJ,  and  thi*  in  the  prefeoce 
of  the  parties  whocia  m  any  inicrefl.or  in  their  abfcnec, 
if  they  Are  Tunitnorcd,  and  do  not  appp&r ;  tliii  is  trrm'd 
a  Pniait  ftr  ir7ti,  which  ca.inot  be  quellioncd  a!tcr 
ihirty  years,  i  {,',//.  /ftr.  1301. 

On  »n  iflue  whether  the  deccafed  made  an  executor 
or  ro,  the  Probate  of  the  will  wit  adjudged  good  proof. 
2  Li/!.  Abr.  375.  And  where  the  I'robjtc  of  a  will  is 
produced  in  c-idcncc  ai  a  trial,  the  dcferdint  cannot 
fay  thjt  the  will  was  <o'^zi,  or  that  the  tcl!.itor  wjs<raj. 
tcmfci  nimii;  tec^uic  it  is  direflly  agiinll  the  fialofthc 
Ordinary,  in  a  matter  where  he  h.' t.  proper  joiif. 
divHon  :  but  the  defendant  may  give  in  evidsncc  iltai 
the  fesi  illelf  was  forged,  or  that  the  teflat  v  had  h3„a 
notabilia,  or  he  may  be  relieved  on  appeal.  1  L<v  235: 
^flrm.  405  :  1  irrorjc  481.  The  Probate  is  evidti.ce 
only  in  quellions  rcla.ing  to  the  perlinnal  eflates  ;  at  a 
will  relating  10  real  ellaie,  only,  need  not  be  iiruved. 
See  title  H'M.  *  ' 

As  the  Judge  of  the  Spiritual  Court  only  can  deter- 
mine  the  validity  <  f  wills  for  things  perfonal ;  thercfcra 
the  Krobate  of  fuch  a  will  is  ondeniible  evidrnce  to  a 
Jury,  and  may  not  be  coniroverled  at  Common  Law. 
1  ij.  kajm.  llil, 

3  T  »  A  Pr». 
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A  Probtte,  according  to  floltt  is  evidence  of  a  will 
only  as  to  chattels  :  but  if  a  will  of  lands  be  loft,  it  (haU 
he  .illowcd  for  fuch  a  will  concercing  lands.  1  Ld.  Rajm. 
73'.  735- 

When  Probate  is  to  be  grftnicd  of  a  will,  whercirt  a 
leg.Li:y  IS  int^rlineJ  in  a  dilVrcnt  hand,  and  fuppoted  to 
be  forged*  the  executor,  has  co  remedy  but  id  the  ±>pi> 
ritual  Court ;  where  the  will  0Uj>hc  to  be  proved,  wiio  a 
fpeci^l  refervi:ion  asto  that  claufe.  i  P.  f!'ru.  383- 

NutiA-ithlUnding  appeal  from  a  vvill,  a  pcrloii  is  com- 
plete executor  by  the  Probate;  though  the  Probate  may 
DC  traverfod,  if  an  executor  plaiotifV  do  not  conclude  j 
with  a pTtftri  bic  iu  c:ir;a,  or  the  dcicndaoc  may  demand 
oyer  of  the  will.  3  BJji.  72. 

An  executor  being  made  by  the  z£i  of  the  party  de- 
ceaicd,  tSe  Uvv  cnti'.lc;  him  to  the  Probate  of  the  will, 
and  the  Probate  cannot  be  revoked  or  aUcrcd,  which 
would  in  effe^  make  a  new  vsill ;  yet  it  tnay  be  fuf- 
pended  by  an  appeal:  bat  if  admimiUaiion  be  granted 
to  one,  this  is  by  z&  of  the  Court ;  and  if  he  afterwards 
become  bankrupt,  (?V.  the  adminiltration  may  be  re- 
pealed. I  Rsl.  Rep.  iz6:  Sivw.  29;  :  l  SaJi.  36: 
2  N^l/  A^r.  1302.  See  title  Exa^itzr  V.  j. 

By  flat.  21  //.  8  f.  5,  which  lirft  fetikd  the  fees  to 
be  taken  by  a  RegilUar  and  Judge  in  the  Probite  of  wills, 
it  is  ena^ed,  that  if  the  oHic^r  takes  more  than  hij  due 
fees,  he  ftiall  forfeit  loA  to  be  divided  between  the 
King  and  party  grieved. 

By  feveral  atls  of  Parliament,  ftamps  arc  impofed  on 
the  Probates  of  wills 'and  letters  of  adminiltration,  ac- 
cording to  the  value  of  the  property  of  the  deccafed. 

The  po^er  of  graoung  Probates  and  admininraiion  of 
the  goods  of  pcrfons  dying,  for  wages  or  work  done  in 
the  King's  docks  and  yards,  fliall  be  in  the  Ordinary  of 
the  dioccle  where  the  perfon  dieth  ;  or  in  him  to  whom 
power  is  given  by  foch  Ordinary,  to  the  exctufion  of  the 
Prerogative  Court,  is'r.  Slat.  4^5  Ana.  c.  i6.  Se- 
veral ftatutes  have  alfo  been  pafled,  regulating  and  al- 
leviating the  expence  of  the  Probates  of  the  Wills,  or 
Adminiflrations  of  the  cffc&s,  of  failors,  £jV.  in  the  King*s 
fcrvice. 

PROBA  TOR,  -^0  accafer,  or  approver,  or  one  who 
undertakes  to  prove  a  crime  charged  upon  another. 

The  v^ord  was  ftridly  meant  of  an  accomplice  in 
fiilony,  who,  to  favc  himfelf,  confeflrd  the  fati,  and  ac- 
cufed  any  other  principal  or  acccffary,  a^ainft  whom  he 
was  bound  to  make  good  the  charge  by  tTuet,  or  trial  by 
the  country,  ard  then  was  pardoned  life  and  members, 
tut  yet  to  fuffcr  tranfportjiit. n.  Brailcn  :  Flitat  hi.  z. 
1.52.  §+;,44.   See  ti:Ie«  'k.'fjfary;  A^pnrotr. 

PROCEDi^NDO,  or  PrauJcnJo  m  Ujiuld.]  A  writ 
which  lieth  where  an  action  ts  removed  from  an  inferior 
to  a  fuperior  Jurifdiftion,  as  theChancery,  King's  Bench, 
or  Common  Plc-is.  by  Hahtai  Corpus,  drtUrcrt,  or  writ  of 
Drivilegc;  to  fend  down  the  caufe  to  the  Coart  from 
whence  removed,  to  proceed  on  it;  it  not  appearing  to 
the  higher  Court  that  the  fuggcflion  isfofficienily  proved. 

N.  S.  IS3  :  5  Rtp  63.  Seeyf*/.  24  Jjc.  i.  c  23. 
So,  where  a  caufe  has  been  removed  from  an  inferior 
Cour:,  the  Cjurt  of  K.  B-  will  grant  a  /'/Afd'fcrft  if  the 
debt  or  damages  appear  to  be  under  40s.  Tud"  1  FraJi. 

If  the  pirty  who  fues  out  the  Hahtai  Ctrpms,  or  Cer- 
sivfuri,  doih  not  put  in  good  bail  m  time,  (where  good 
bail  i»  requited)  then  there  goes  ibis  writ  to  the  iofesior 


Court  to  proceed  notwithfUnd  ng  the  HaiemiCorpujpkc^ 
RJe,  Mub  16^4  ^  8 

If  a  i^eniorari  or  Haltai  Corput,  to  rcm^jve  a  caufe,  he 
returned  hetbrc  a  J  udgc,  t'\e  J  udgc  wiit  give  a  rule  there- 
on to  pui  in  good  boiijby  lucri  a  oay,  ««hicntf  the  dc-tend- 
•nt,  on  ferving  hi'  attotnev  with  a  copy  of  the  rule,  doch 
not  do,  then  :hc  JuJge  will  hgn  a  nuti  or  warrant  for  a 
Pr9ctd€ndot  to  remove  the  c^u  e  t^hcte  the  adion  was 
firA  laid,  ui-Iefs  bail  is  perlectt-d  in  four  days  artcr  fer- 
vice  of  the  rule:  Alfo  it  bail  be  put  in  at  the  time,  ard 
do  not  prove  good,  the  Ju<)gc  x^ill  g'ant  a  rule  for 
better  bail  tote  put  in  by  sc-iuin  day,nr  c'(e  tojulUry 
the  bail  already  put  in  ,  wImc;.  i:  defendant  doth  not  do, 
the  Judge  will  then  likewilc  i^rant  a  warrant  for  a  Pre- 
C€d€ad9.  Tidd.  PraH,  A'.  B»  Sec  titles  Cenioran ;  Hahtas 
Oct  put* 

Where  bail,  pat  in  on  removal  of  a  caofc  into  B.  R.  i» 
dtfallowed  by  the  Court,  if  ttie  dcfcnddni  on  a  rale  for  that 
ptirpofe,  and  notice  given,  relufc  to  put  tn  better  bait, 
fucb  ai  the  Court  (hdll  approve  of,  a  i'rcctdtndo  may  be 
granted ;  for  difallowiog  the  bail  makes  the  defend  .nt  in 
the  fame  cosditiun  as  it  he  bad  put  in  no  bail,  and  until 
the  bail  is  put  in  ard  hied,  the  Court  is  nrt  poirrlfed  of 
the  caufe  lo  as  to  proceed  in  it   Mu'>.  24  Car.  B.  R 

After  a  record  retarned,  and  tne  defendant  hath  bled 
bail  in  on  a  caufe  bein^  removed,  a  Prntidtrndt 

ought  not  to  be  granted;  becaufe  bv  giving  and  filmg 
bau  in  this  Court,  the  bail  below  i>  dtfcharged-  Sid.  313. 

The  Proctdeadd  removes  the  fufpenfion  created  by  the 
Habeas  Corpus ,  and  a  caufe  once  remand  d  thereby,  cannoC 
after  Aards  be  removed  01  llayed  before  judgment.  Star, 
ZiyJ^te,  I.  c  23.  3. 

This  writ  mav  alfo  be  award-^d  when  it  appears  upon 
the  return  of  the  Habeas  Ctrput,  that  the  Court  above 
cannot  adminifter  the  fame  juflice  to  i^e  partirs,  as  the 
Court  below.  As  where  an  adion  i»  brought  m  Lcndm 
on  a  cufiom  or  bye-law,  uhich  is  only  fuable  there.  See 
titles  HaUat  Csrpus  1 V.  ad.  fin 

Where  azi Haheoi  Cer^itjii  brought,  after  interlocutorv, 
and  before  final,  judgment  in  an  inferior  Court,  and  the 
defendant  dies  before  the  re  urn  of  it,  a  Proctdendo  lhall 
be  awarded;  becaufe,  by  Jiai.  8  9  /f.  3.  r.  1 1,  the 
ptaiotifi"  may  have  a  Jiire  faaai  4g4ir.ll  the  executoriy 
and  proceed  to  judgment,  which  he  cannot  have  in  ano- 
ther Court:  and  by  this  means  he  would  be  deprived  of 
the  cScd  of  his  jadgmcnt,  which  would  he  iLirealunable. 
Sali.  3 J 2*  So  where  an  action  was  brougnt  in  the 
Sher:fFs  Court  of  Londoa  agaii-It  two  partncis,  and  one 
of  them  brought  a  Habeas  Corpus,  and  pot  in  bail  for 
himfcif  only,  a  Pr&itdtnJo  was  granted  ;  for  otherAife 
the  plaintiff  would  have  bccn.dil.ibled  from  going  00  in 
either  Court.  1  Sira.  52-. 

PaocEDENDO  ON  Ai  D  Pratbr.  If  a  man  pray  in 
aid  of  the  King,  in  a  real  action,  ^nd  aid  be  granted  ; 
it  lhall  be  awarded  that  he  fue  to  the  Kinq  in  Chancery, 
and  the  Ju'Hces  in  the  Common  Pleas  Hiall  itay  unit!  The 
writ  of  Precedenda  de  lapttld  come  to  them  :  Aud  if  it 
appear  to  the  Judges  by  pleading,  or  fhewing  of  the 
party,  that  the  King  ham  imcrefl  10  the  land,  or  fh»ll 
lofe  rent,  i5*f.  there  tne  Court  ought  to  flay  until  :f»ry 
have  from  the  King  a  Proeedendo  m  iaqm'td:  And  ihen 
they  may  proceed  in  the  plea,  until  insy  come  to  give 
ju'igmenc;  when  the  Juitices  ought  not  to  proceed  to 
judgment,  without  a  writ  for  that  purpofe.  So  in  a 
perlonal  adioo^  if  defendant  pray  in  aid  of  the  King,  the 

Judge* 


PROCEDENDO. 


PROCESS. 


Judges  are  noi  lo  procctd  lill  tlicy  receive  a  PrtttAendo 
Ui  kjuela.  And  ttiou^h  ihry  m*y  thrn  prccccti  and  try 
the  itLu^-*  jointo..  thry  flisll  itot  gue  judgnTnt  until  a 
writ  cuii>c:>  to  ptocccd  to  judgment.    AV^u-  A^i/,  />Vrv. 

34»-  ,  .  . 

Pkocedendo  ad  Jt'DiciUM;  A  remedial  writ  in 
cafe  of  rciulal  or  ncg  ^Cl  ot  juiticc.  which  ill  e)  out 
01  the  Ci'uri  of  CiiaiiC-ry,  «h-rc  Judges  ol  a-^y  lub- 
Oidinaie  Couit  do  drUv  tne  pa:ti<-<>;  (<%x  thai  tiicy 
W!il  not  gi^e  juJ^niriit,  cither  on  the  one  fide  or  the 
Oihci,  wnen  tncy  oug!it  lo  to  do.  In  thi>  cafi:  a 
W(it  ot  PrGctdinao  tha'I  be  a-varded*  commdndint;  them* 
in  ttie  Kitig'^  name,  to  prucceii  to  judgment ;  but  tviih- 
Out  tpecilying  any  par:icu  .ir  judgment:  for  that  (if 
erroneOu^)  may  be  fet  aftJc  in  l-te  cuurfc  of  appeal,  or 
by  writol  crror,or  fallejuOgment :  and  upon  furincr  nc- 
gleA  or  refuf.*],  the  Judges  of  the  inlciior  Couit  may 
be  puntlhcd  fur  their  cunteinpc  by  writ  of  atiaciiincnt, 
rciurnablc-  in  the  Court  of  King'»  Bench  or  Coniman 
Pleas.  3  Camtn  c.y  :  F  N  li,  15;,  15+.  340. 

Il  a  verdid  pafi  for  the  pLiiniifFin  afiir  of  novel  dif- 
fcifin  before  the  Jullices  of  aflilc,  aid  before  ihey  give 
judgment, b'  anew  commiflion,  new  jullices  are  m^de  ; 
the  pUiniifT  in  aflife  may  Tuc  forth  a  Certiorari,  dind^ed 
to  the  other  Jullices  to  remove  the  record  before  the 
newJuHices;  jsnd  another  wth  to  the  new  JulVces  10 
receive  and  infpcft  the  record,  and  then  proceed  to 
judgment,  if^c.   Srw  Nat.Brt'v.  342,  3^.3, 

Wliere  the  authority  of  CommifTioners  of  Oyer  and 
terminer.  Sec  or  o{  Jujlicti  of  the  Peactt  is  fulpcnded 
by  writ  of /aferjrJtoi  ;  ifictr  powfr  may  be  rcftored  by  a 
tvtM  q{  ProuJendo.  Rtgifi  124.:  \zJJf.  ai:  //.  /*.  C.  i6a. 

PROCESS, 

Processus;  h  prccedtnJc  ah  inuio  ufqae  ad  fmtm.^ 
is  To  called,  bccaulc  it  proceeds  or  gors  out,  upon  lor- 
mrr  matter,  either  original  or  judici;il;  and  hath  two 
lignific  itions :  Firft.it  i»  Urgcly  taken  for  all  ihc  proceed 
ings  in  any  adinn  or  profccution,  real  t  r  pcrfona), civil  or 
criminal,  from  the  beginning  to  the  end  :  Secondly,  that 
i»  termed  iht  Pro<f/t  by  whicti  a  man  is  called  into  any 
temporal  Court,  becaufe  it  ts  the  beginning  or  principal 
part  thereof,  by  which  the  reft  i»  d i routed  ;  or,  taken 
ilridly,  it  is  the  proceeding,  after  the  originil,  before 
iudgmeot.  Britlon  138:  Lamh.  Ub.  4:  Cr^mpt.  133: 
%Rtp,  157. 

I.  Of  Proceft  in  eivil  Cajit. 
II.  In  triminai  Cafit. 

i.  Blacks  roNE  confiders  Procefs  in  civil  cafes 
as  the  meanv  of  compelling  the  defendint  to  appear  in 
Court.  'J"hi»  i>  foniciim-s  called  original  Prouis^  bring 
founded  upon  the  original  writ;  and  -tllo  to  (liiUiii>uiih 
it  from  mefne  or  intermediate  Prccefs,  which  ilTues, 
pending  the  fitit,  upon  fome  collateral  interlocutory 
matter  ;  as  to  fummon  Juries,  Witnt-iri-*,  a  d  the  like 
Fittch.  L.  4;6.  Mefne  Proc  fa  is  alio  Tometimrs  put  in 
contndiilindion  to  5nal  Procels,  or  Proceft  of  execu- 
tion ;  ai>d  then  ii  figi*i6rs  all  fuc^  Proccis  as  interveners 
between  the  beginning  ard  end  of  a  I'uit.  3  Comm.  e  19. 

Proccf;  then-fore,  -as  it  is  now  t.»  be  conlidrred, 
the  method  t.ik?n  by  tnc  law  to  compel  a  compliance 
with  the  original  wtii;  of  which  the  primary  Aep  is  by 


giving  the  parly  Notice  to  obey  it.  This  notice  g*"*** 
upon  all  real  pra:ap<i,  and  alio  upon  all  prifonal  writs 
for  injuries  not  agAiiiil  ttie  ptace,  by  fummcns}  which 
a  wattling  to  ap^^ear  in  Court  at  the  rciuin  of  the 
original  writ,  ^'iven  to  the  defendant  by  t^^o  of  the 
Sherifl^'t  mrffcngtrs  called  Summcners,  cither  in  perfon 
or  left  at  his  houlc  or  land.  Ftaih.  L.  4 ,6-  This  warn- 
ing on  ttie  land  is  given,  in  real  action;.,  by  ert^Ung  a 
wn-tc  ftick  or  ward  on  the  delcndant*^  grcuntisi  Dult. 
SUr.  f  31.  And  by  Jiai.  3  EU%  t.  5,  the  notice  mufl 
ailii  be  proclaimed  on  lomc  siunday  before  the  door  of 
the  p.iri(h  church. 

U  the  d  fendant  difobeys  this  verbal  monition,  the 
next  IVoccfs  is  by  writ  of  attachment,  or  Ponti  fo  called 
from  ihc  words  of  the  writ,  *'  fcne  per  •vadium  tt  fcdnos 
'*  fltgiot :  Put  by  g-ige  and  fafe  pledges  A.  B.  the  de- 
"  tcnd-inl,  ^'f  .'*  'i  his  is  a  writ,  not  ifTuing  out  of 
Chancery,  but  out  of  the  Court  of  Common  P.eas,  being 
grounded  on  the  non  appear.ince  of  the  defendant  at 
the  return  of  the  original  writ ;  and  thereby  tne  ShcrilF 
is  commanded  to  attach  him,  by  taking  gage,  that  1^, 
certain  of  hii  goodi,  which  he  ftwll  lorkit  if  he  doth 
not  appear;  or  by  making  him  find  fafe  pIcJgcs  or 
fureties,  who  ftiall  be  amerced  in  cafi:  of  his  non-appear- 
ance. This  is  alfo  the  firll  and  immediate  Procefs, 
without  any  previous  fummons,  upon  adUons  of  irefpafs 
\'i  et  armii,  or  for  other  injuries,  which  though  not  for- 
cible ate  yet  trefpafl'es  againll  the  peace,  as  deceit  and 
conlpiracy  ;  where  the  violence  of  the  wrong  requires  a 
more  fpcedy  remedy,  and  therefore  the  original  writ 
commands  the  defendant  to  be  at  once  attached,  witliouc 
any  precedent  warning.  3  Comm.  280. 

If,  after  attachment,  the  defendant  neglcAs  to  ap- 
pear, he  not  only  forfeits  this  fccurity,  but  is  moreover 
to  be  farther  comptlled  by  writ  of  D:Jhiftgiis,  or  diHrcfs- 
inBntte  ;  which  is  a  fubfequcnt  Procefs  ifluing  from  the 
Coi'rt  of  Common  Picas  commanding  the  Sheriff  to 
didrain  the  defendant  from  time  to  time,  and  continually 
afterwards,  by  taking  his  goods  nnd  the  p:ofit5  of  his 
lands,  which  are  called  i£''u{t\  and  which  by  the  Com- 
mon Law  he  forfeits  to  the  King  if  he  doth  not  ap- 
p  ar.  But  now  the  iflues  may  be  foi  l,  if  the  Court 
fha!l  fo  direct,  in  order  to  defray  the  rcafonable  colls  of 
the  plaintiff".  Stat.  10  Ceo.  3.  r.  50.  See  title  PriviUge. 

And  here,  by  the  Common  Law,  the  Procefs  ended' 
in  c^fes  of  injury  luitf.out  free :  the  defendant,  if  he  had 
any  fubllance,  being  gr.tdually  flript  of  it  all  by  rc- 
p'atfd  dillrertrs.  till  he  rendered  obedience  lothc  King's 
writ  ;  and  if  he  had  no  fubftance,  the  L^w  held  him  in- 
capable  of  m-king  any  fati^fi^cliun.  and  ihcrelore  locked 
upon  all  fa^ll^cr  Proccf*  as  nug.itory  :  but  by  degrees 
ihi  CapiaJf  which  was  orif^in.illy  applied  only  to  cafes 
nf  injury ,  accompanied  by  force,  wa^  founi  to  be  a  conve- 
nient remedy  in  cafe's  merely  cii'il,  and  was  accordingly 
introduced  into  prndlicc.  If,  therefore,  a  defendant, 
being  facnmonrd  or  acaciird,  n>.ikc-  dcf-tult,  and  ne- 
gleits  to  appear;  or  if  the  Sheriff  rciuins  .1  m^iJ  (i  e. 
that  the  defendant  hath  nothing  vvhcreby  he  may  be 
fumTio  led,  a:tachcd,or  dillralned  ;)  or  taking  ail  or  any 
o'  rhcfc  circumftances  for  granted,  the  Capiat  now  ufual'y 
iffu's  ;  b'i  ig  a  writ  cmrimanding  the  S.'ier;(f  to  (ahi  the 
body  of  the  defendant  and  nave  him  in  C<-urt  at  the 
day  of  the  iciurn.    As  to  the  origin  and  application  of 
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drs  writ  Jn  crvU  fuits,  fee  further  this  Dlfl  titles  Capiat ; 
Cs/avten  f'i'eas. 

Thi»  u  lit.  an  J  all  O'hers,  fubfequrnt  to  the  onoii 
wrii,  not  itruing  o.t  ol  Chancery,  but  rV  .m  itif  L<  uris 
into  which  the  origifiat  was  TeC'jrn,-.h!c.  and  being 
grounilcd  on  wha*  ha»  palTcd  (cr  fu  j^^ofi-d  to  ha^c  p&lled ) 
in  iht;  Court,  ia  coiiit-c}ae)-ce  ot  thr  ShTitT*  retuiit,  are 
called jyjiciah  »nd  noi  bn^inal  Writ) :  ihcv  'ITue  under  the 
Private  iic»\  oi  tha;  Ciiurt,  and  not  u->dcr  the  Great 
Scil  of  En^iaKii't  and  arc  t;UcM  noi  in  tneK'ngS  natn^, 
but  in  that  of  tne  Cnicf  (or  V  there  be  no  chief,  oi  the 
fcninr)  Julbce  oily.  And  ih-lc  frvcral  wrii-.,  when 
a^iially  grounded  on  thr  ^h  nft's  re'om,  miift  rcl^^er- 
tively  bear  d  ite  the  lame  tfay  on  which  the  writ  inimedi 
atdv  preceding  was  returnable.  Ste  \  c.  '9-^ 

Such  is  the  ftrlt  Proceis  in  ih*-  L'l  U'i  of  O'nitncn 
Pi*'as  :  a-  ii.  t:>e  procecdirp  by  O'l^iKal  faare  elaujum 
fftgit    St  ihi*  Diil.  title  Ctm/iKa  Vieai. 

In  the  KiHa*s  B.  n^b  ihey  mayalfu,  and  frequcntl)*  do. 
proceed  in  certain  caufci,  particularly  in  anions  of 
Ejei^mcnt  and  Trtfpai'it  by  original  writ,  attJch- 
ircnt  Jij  c-fnai  thereon;  returnable,  not  at  WifimiK/fcr 
Inhere  the  Common  Pleas  are  now  fixed  in  Cfil^qumce 
of  Magna  CharlOt  bu:  uhiainqui  f>L(Jrtmm  in  ^/t^ltJ, 
whercl  *ver  the  King  fna'l  then  be  in  i/t^/nnJi  ihe 
Court  of  Kinp'j  licnch  bcinp  removaWc  into  any  r-trtof 
EnilanJ  at  the  plejiure  and  dilcrelion  of  the  Cro*n. 
But  the  more  ufoil  mcih  -d  rf  procerding  therein  ii 
without  30V  or  cit^al.  boi  by  a  peculiar  (oecies  of  Pro- 
ccfs  called  a  hilt  ef  fiUd^tltfrx :  and  which  ii  fr>  inii. 
tied,  brcaufe  the  C*  uri  now  \\\\  tn  thit  county  ;  for  if  it 
fate  in  AVvf,  it  would  then  be  a  bill »/  Ktnt.  Kor  though, 
as  the  jutlices  of  this  Court  have,  by  its  fundan-cntal 
C  nlliiuvon,  power  to  determine  a'l  ofFcncej  and  ircf- 
f  ifles,  by  the  CotTimon  Law  and  cudoni  ol  the  realm,  it 
needed  no  oiiginat  writ  from  the  Cruwn  t"  give  tc  cog- 
nizance of  ariy  mifdenieanor  i't  the  count/  therein  it 
rcfiJci ;  yet,  ai  by  thi»  Cmn's  coming  into  any  coui>i\ , 
it  imoieJiatcly  fuperlcded  the  ordinary  atf mini |l ration  nf 
jufiice  by  the  general  commiflions  of  B\rt  and  oj  Oyer 
an.H  Tmn-mer^  a  Proccls  of  its  o*n  became  neceffary 
within  the  county  uhcrc  it  fate,  to  bring  in  luch  perlons 
as  were  accufed  of  committing  any  forcible  injury.  The 
bill  of  MU>.ie/ext  (^hich  was  formerly  always  founded 
on  a  plaint  of  trefpafs  qaart  claitjum  fregilt  entered  on 
the  records  of  the  Cuurt.)  is  a  kind  of  eaf-mi,  direflrd 
to  the  ShcrifT of  th.a  county,  and  coinmjnoin^  him  to 
take  the  defendant,  and  have  him  before  our  Lord  the 
K>rg  at  Wefiminfitr  nn  a  day  prefixed,  to  anf^rer  to  the 
pbintifF  of  a  plea  of  trefpafs.  For  ihii  acculaiion  of 
trefpafs  it  is.  that  gives  the  Court  of  King's  Bench  jo- 
rifdii^lion  in  other  civil  cauies  ;  fince,  when  once  the  de- 
fendant is  liken  into  Cuftody  of  the  M4rftia1,  or  prifuO- 
kecpcr  of  this  Court,  for  the  fuppofcd  trefpals,  he, 
being  then  apTif  ncr  of  this  Court,  may  here  be  pro- 
fecuted  for  any  other  fpecics  r  f  injury.  Yet,  in  order 
to  f.iund  this  jurifdidinn,  it  is  not  nece04ry  that  the  de- 
fendant be  aflunlly  the  Matfhar*  prifoner ;  for.  at  (boo 
ai  hi-  jppe.KS,  or  puts  in  ba-I.  to  the  Prncef*,  he  ti 
drcmeJ,  by  fo  doing,  to  be  in  fuch  cuftndv  of  the  Mar- 
fliil,  as  will  pive  the  Court  a  jurJldi'^lion  to  procei-d 
And,  upon  ihef-  accounts,  in  the  bill,  or  Proccf*.  a  com* 
pUmt  of  tref^-aij  is  always  fupecll''d,  whatever  e'fe  miv 
be  the  real  caufc  of  adion.   This  bill  of  MiJdltJex  mull 


be  feired  on  the  defendant  by  the  Sheriff,  if  he  findi 
him  in  that  county;  but,  if  he  returns  *'  ncn  eft  inven- 
/ir;,'*i[;cn  there  iKuesout  a  writ  of  Lautat,  to  the  ShertfT 
cl  anoiner  county,  as  Berii ;  which  '\*  hnii:,ir  to  ttir  7fj. 
tiium  Cartas  in  tne  Coo-mon  Pica*,  and  rcctto  the  btll 
Of  Afi^  iejix  and  prjceedi  'gs  thereon,  and  that  it  ia  tef- 
ulicd  that  iiie  defendant  "  lit.'ua!  et  i^t/?ury:i f*'  lurks  and 
wandcfs  about  in  Berks  \  and  thcrsfore  commands  the 
S.'itrr.lf  10  tikr  him,  and  have  his  bodv  in  Ccurt  on  i^e 
day  of  the  return.  But,  as  in  the  Contmon  Pleas  the 
Ttiiatum  Cafiwrmay  be  fuedout  upon  only  a  fupptifrd,  and 
not  Hti  a^  ju).  precrding  Crjiat ;  (fee  title  Capiai\)  lo  tq 
the  Kin  :*>  Bench  a  Lautai  13  ufuallv  fued  out  upon  only 
a  luppofi'd,  <tnJ  not  an  itluat,  bi.l  \,T  M;.iJejtx.  So 
rhai,  in  fad,  a  Latiia:  may  be  called  the  hrll  Procefs  ia 
the  Court  of  K  ng*»  Bfrncb,  av  \\\e  frjln'um  Cc^ia:  is  in 
the  C'lmmon  pleas.  Yet,  as  in  th-  Common  Pleas,  if 
the  dclcndant  lives  in  the  county  v\  he  rein  the  n^ion  is 
laid,  a  common  Cafiat  fufiices;  fo  in  the  King's  Bench 
Iike>*ife,  if  he  lives  in  hUddUftx^  the  Procels  rrull  be 
bv  bit!  i4  MiJMe/rx  only.  Sec  further  this  Dtflionarya 
title  Latitat 

in  tne  Excheijutr  the  firfl  Pioccfs  is  by  writ  of  «/- 
/lai,  in  order  to  ^\fc  the  Coin  a  juriMi^ion  over  plc.^s 
Octween  partv  and  party.  In  which  writ  the  pUintttT  is 
alltdged  to  b-f  the  King's  farmer  or  d'  htor,  and  that 
the  dc'er<iant  hath  done  hin  the  injury  complained  of ; 

fr.KMi J  fj.eifv.t  ext/iit,  **ly  ivhieh  he  is  tit  left  able,'*  to 
pay  (he  K  itg  his  lent,  or  debt.  And  upon  this  the 
defendaj>t  may  be  arreflcU  as  upoo  a  Capias  frooi  the 
Common  Pleas. 

TbU'  diff Tently  do  the  three  Courts  fet  out  arfirfl,  in 
the  C  "mmcncemeni  of  a  luit,  in  order  to  entitle  the  two 
Court-  of  King's  Berch  and  Exchecjuer  to  hold  plea  in 
taufirs  bctwcrn  Subje^  ai  d  i>ul  jc-^t,  which  by  the  ori- 
ginal conlliiution  of  H'eJImtiiUr  Hall  they  *  ere  not  em- 
pouered  to  do.  Alterwmds,  wiien  the  c  ule  is  once 
drauQ  iitto  the  refpedive  Courts,  the  mrthod  of  puifu- 
ing  it  is  pretty  mu.h  tne  linir  in  all  of  them. 

If  the  ShcrilT  has  found  the  drlc  d  int  upon  anv  (f 
the  former  «  nts,  the  Cajnai,  Laitiattkc  he  wa»  anciently 
obliged  to  take  him  inco  culUdv.m  onler  to  p^cduce 
htm  iti  Court  upon  ihe  return;  nowever  imal!  and  minute 
the  caufe  of  adi.'n  might  be.  For  not  navtn^  obeyed 
the  original  fummcn^,  he  hid  (h-wn  a  contenip:  of  the 
Court,  and  was  AO  longer  ti-  be  trultrd  a:  targ:.  But 
when  the  fummont  fell  inio  dimfe,  aid  the  Ca/.tti  be- 
came in  fail  the  firft  Procefs,  i»  a.ij  thought  h^td  to  im- 
piilon  a  man  for  a  contempt  whicn  wa«  only  fuppofrd  : 
%nd  therefore  in  common  cafes  by  the  gradual  indul- 
gence of  the  Courts  (at  hngih  author  z  d  by  /«/. 
II  Crs  i.f.  29;  an-endcd  by^'fl/  ^(!eo  27,  made 
perpetual  by atCtv.z.  e.  1,  an>i  txtciidcd  to  all  infe- 
riof  Courts  by  ^^ir.  -.^Gta  3- <•  70;)  the  *her-fFor  proper 
officrr  ean  now  only  perf(.n4ll)  ferve  the  defendant  with 
the  copy  of  the  writer  ProceN,  and  with  notice  in  writ- 
ing tu  appear,  by  his  attorney,  in  Cou  t,  t"  defend  this 
a^lion;  which  in  effcd  rrduces  it  to  a  mere  fummoni. 
And  if  the  drlerdar.i  thirki  proper  to  appear  upon  this 
noti'Ce,  his  appearance  is  r -corded,  :>nd  he  puts  iti  fure- 
tii.-9  tor  hi^  future  aitcndince  and  ubediciue  ;  wiiicli 
furetics  are  called  C(uvT/n«ji£<i//,  being  thr  f.ime  two  ima- 
ginary  perfnns  as  are  piedg- *  for  the  plaintifF's  profe- 
cation,  jfs^e  Dm  and  RiibarJ  Rtt.   See  title  PUdget. 

IS  Or, 
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Or,  If  the  defecdaDt  do^s  not  appear  i*pon  the  return  of 
ihc  writ,  or  within  eigft  days  after,  fxciuGve  of  the 
ffturo  day,  the  pbiniiif  miy  enter  an  af^pearance  for 
him,  as  if  tie  hid  really  appeared  in  the  Cumn:on  Picas ; 
and  may  file  common  bail  ifi  ibe  KmgS  Bench  in  the 
dcfendani':)  name,  and  proceed  thereupon  as  if  the  de< 
fendant  liad  doitc  it  himIcK 

But  if  the  pUintifF  wiil  make  affidrtvit,  or  aHVrt 
npon  02tS,  th7,t  th'-  ':ju'c  of  afti^n  am.  uuta  to  icA  or 
upwards,  thru  he  m  ty  arrell  ttic  defendant,  and  makr 
him  put  in  fubftantial  furcties  fcr  Kis  appearance,  called 
S/ifdal  Bail  In  order  to  ^hich,  ic  is  required  by  Jiat. 
3  Cm\  2-  Jl-  2.  c  2,  thai  ti>c  true  caufe  aftio'i  (hould 
be  cxprelT-d  m  the  body  of  the  wiit  or  Pfocifj;  elle  no 
iccurity  cin  be  t jk  n  in  a  j^reatcr  fum  than  40/  This 
llatote  (withtnie -iny  fuch  iTitcntifn  in  the  maker.-)  had 
like  to  hat^e  utiAcA  the  K<ng*»  Bench  of  all  its  jafil- 
di^Uon  ovcf  civil  inji'iiL's  without  force  ;  for,  as  the  bill 
of  MiJ<ilt/tx  wsfc  tramcd  only  for  anions  ol  trcfpafs,  a 
defend  lit  vojIU  not  b?  arrelted  and  held  to  bail  there- 
upon fur  breache»  civil  contrails.  But  to  remedy 
this  inconvoiiic  ce,  t  coftceuof  the  K  ng'*  Bench  dc 
vir>'d  a  methtJ  nf  adding  wli.ir  it  called  a  daufc  of  tic 
ttiam  to  the  ufjal  cOinitlatrt  o<  trcfpats:  the  bill  uf 
AZiiirf/^^f^v  commati.ting  tnc  d  fend.int  to  be  brought  in 
to  anUver  ihc  plainlift  of  a  pica  of  ircfpaf",  and  al/o  to 
a  bill  of  debt  :  the  iompt.»ni  of  trefpjis  givn  cogni- 
zance to  ihe  Court,  and  that  of  debt  authorizing  the 
arieft.  [n  imitation  of  which,  the  Lord  Ch'cf  Jullicc 
of  the  Corrmoti  P  cis  a  lev  years  aftcruardb,  in  order 
to  five  the  fuitors  ol  chat  Court  the  trouble  and  expence 
of  luing  out  fpeciil  oitt>inalt, dircflcu  that,  bcfides  the 
ufu:il  com;>I.iint  of  brea(cing  t^e  plaiiiiitt'S  ctofc.  a  claufe 
of  at  (tinm  might  alfo  be  :idded  to  the  writ  ot  Ca/uu, 
containing  the  true  caufe  of  aiflion  :  ai,  **  that  the  I  tid 
CkatJes  the  defendant  may  antwcr  to  the  plaintiff  ot  a 
pica  of  trefpi  fs  in  brc.'kin^  his  cloie  :  and  alfo,^;-  ttiam, 
mayanfwcr  him,  according  to  the  cuftom  of  the  Court, 
in  a  certain  plea  of  trclpals  upun  the  crIc,  upon  pro 
mifrs,  to  the  value  of  loA"  Sec,  The  fum  Uvorn  to  by 
the  piainttfT  it  marked  upon  the  bnck  of  tlic  writ ;  and 
the  ^heriO',  ur  his  oiFiccr,  the  bailiff,  is  ih^n  obliged  ac- 
tually to  arreji  or  take  into  coftody  the  body  of  the  de- 
fendant;  and,  having  fo  done,  to  return  the  writ  witii  a 
cepi  rcrput  indorfcrd  thereon.  See  this  l?i£ttOnary,  liiles 
yh-njl ,  Bath 

From  tlic  foregoing  I:  appear;,  that  Procefi  i«  only 
meant  to  bring  the  defendant  into  Court,  in  order  (0 
cotitcll  the  fuit.  and  abide  the  dc-icrmination  of  the  Law. 
When  he  appears,  then  follow  the /^/raj/zn^/,  &c.  bcttvccn 
the  parlies.  See  that  title. 

Ai  to  the  origin  and  foundation  of  the  nbovr  modes  of 
Procefs,  and  of  the  jurifdiflion  of  the  fevcral  Coiiris,  fee 
more  at  large  the  Inircnludioii  to  Crmpica*!  PraiJict  \ 
and  the  Appendixes  to  StUett's  Pradict,  luunded  on  that 
liitroduciion. 

As  to  the  lariruajjeof  thi*  Procefs  and  Records  of  Law, 
fee  this  Di<nioiiary,  in\c  PUaJmg  lU  ;  and  for  further 
matter,  cxp'anatory  of  the  leveral  forts  of  writs  and  Pro- 
celTes.  various  appohte  titles  throughout  the  whole  of 

thii  work. 

Original  Procef?  to  call  perfons  into  Conrt,  t^c.  miift 
be  in  the  name  of  (he  King;  and  if  it  iiTue  from  ihc 


Court  of  King's  Bench,  it  ought  to  be  under  the  ttjte 
of  the  Chief  JuAice,  or  of  the  fcnior  J  idge  of  the 
Court,  if  there  be  no  Chief  Juflici.-  :  and  i(  it  iflueill 
from  any  other  Couit,  it  is  to  be  undcf  the  lejlt  of  the 
firll  in  commiffion,  t?r.  Dali.  cb,  152:  Fia(h. 
Cro  Car.  393. 

Jf  Proccls  IS  awarded  out  of  a  Cou>t,  i\hich  hath  not 
jurifdiclion  of  the  principal  ciutV,  tt  \»  arem  ncn  judnt 
and  void  :  and  the  Sheritr'  uxccuting  it  will  be  a  ircf' 
palTcr.  2  Lr^n.  S9. 

If.  There  is  ro  nceJ  of  Proeefj  on  an  Indiflmenr, 
where  the  di  fendant  is  prcftnt  in  Court ;  but  if  be 
h^tU  .led,  or  fccreies  hiiiifcU,  in  capital  cafe«,  or  haih 
not,  in  fmallcr  mltdcmtanors,  been  bound  over  to  ap- 
pear at  the  AfIiu  »or  SclTions,  flill  ah  indictment  m.iy  be 
preferred  againil  him  in  his  abfcnce  ;  fincc,  were  he 
prrfent,  he  could  not  be  heard  before  the  Grand  jury 
againll  it.  And,  if  it  be  found,  then  Procefs  muft  iffue 
to  bring  him  into  Couit;  fur  the  inuidmcnt  cannot  be 
tried,  uiilefs  he  pcrforally  appears;  accord'iig  to  the 
ru'e  of  rquiiy  in  all  cafes,  and  the  exprefs  provlfion  of 
flat,  s.%  EJvj,  3.  c.  3,  in  capital  ones,  that  no  man  fhall 
be  put  to  death,  without  being  brought  to  anf^ver  by  due 
Procefi  of  Law. 

No  Procefs  Oiall  regularly  iflue  in  the  King's  name, 
and  by  his  writ,  to  apprehend  a  felon  or  othrr  ma!e- 
fnflor,  unlefs  there  be  an  indidment  or  matter  of  re- 
cord in  the  Court,  upon  which  the  writ  ilTLtes.  1  JUaU^r. 
H.Jl.P.C.  i-!-,. 

The  proper  Procefs  on  an  indi^ment  for  any  petty 
mil'demefnor,  or  on  a  pci-.al  llatute,  is  a  writ  of  l^iitire 
Facial,  which  is  in  the  nature  of  a  fummoni  to  caufc  the 
party  to  appear.  And  if  by  the  return  to  fuch  /'(/«>r  it 
appears,  that  the  party  hath  lands  in  the  county  wh'-rebjr 
he  may  be  diltraincd,  then  a  dillrefs  infinite  Hull  bd 
iffucd  from  time  to  time  till  he  appears.  But  if  the 
SheriT  returns  thac  he  hath  no  kinds  in  h\\  bailiwick,, 
then  (upon  his  non-appearance)  a  writ  of  Caf:ai  ihall. 
ifiue,  which  commmds  the  ShenA'to  t;ike  his  body,  aoJ 
h.tve  him  at  the  next  a(Ttze» ;  and  if  he  cannot  be  t'<kca 
upon  the  0  Caf-iui,  a  fccond,  and  a  third  fhall  tlTue  ;. 
caiird  an  ^/iat,  and  a  Pii,r:esCaf<ias.  B:)t  on  indictojenis 
for  trrafon  or  felony,  a  Cafmt  is  the  jfinl  Procefs  j  anJ 
for  trcalon  or  homicide,  only  one  fhall  be  allo.vcd  to- 
ifTue,  or  twu  tn  the  cafe  of  other  felonies,  by  Jiat*  2j 
Eiiw.  3  f.  14 ;  thougft  the  ofage  is  to  ifTur  only  ore  in 
any  felony  ;  the  pr>-v]fions  ot  this  (tatuie  beir.g  in  mofl 
calcj  found  imprrtClicablr.  2  Hal.  P.C  -y^.  And  fo, 
ill  tne  cafc<^  mifdcmcfn&r*,  it  i>  now  the  ufual  pta£l!ce 
for  any  Jud^e  of  the  Ccurt  of  Kittg's  Brnch,  upon  cer- 
tificateof  an  indictment  !>  und,  to  a-^ird  awrit  of  Capiat 
immediately,  in  order  u  bring  in  the  d*  fend  int.  But  if 
heaHfcof^ds,  and  n  is  inought  proper  to  pu'fue  him  to  an 
ou:!«wry,  then  a  greater  exadnets  ii  nncfliry.  Fnr,  in 
fuch  cafe,  after  the  fcver.il  writs  ba^e  ifTued  in  a  regular 
number,  according  to  the  nriture  of  ihe  rcfpertivc  crrnies, 
without  any  ctFect,  the  offender  fh4ll  be  put  in  the  txi- 
gtttt  in  order  tu  his  outlawry;  that  i^,  he  (hall  b<*  cx- 
afied,  proclaimed,  or  required  to  furr.-nder,  at  6ve 
county  Courts;  and  if  he  be  returned  qainio  rxa<.9i,j,. 
and  doe«  not  appear  at  the  fif:h  exaction  or  requliitmn, 
then  he  19  adjudged  to  be  outlawed,  or  put  out  of  the 
protcfUcn  of  the  Law ;  fo  lhat  he  is  incapable  of  takt.-^g- 
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the  benefit  of  it  in  any  refpeit,  either  by  bringing  ac- 
tioni  cr  otl)cr«t<'e.  Ser ^as.  8  H.  6.  t.  lO;  and  this  Dic- 
tionary, ciilf  Ouilaivry  Itl. 

The  puni(hmt:.'it»  for  tiuiUwries  upon  indlAments  for 
mililrmelnijr>,  \\  ihc  lime  as  for  outlawries  upon  civil 
atlionft;  (as  to  u  hich,and  ihe  previous  Proccli  by  writs 
ol  cafiajt  exi^i fadtts,  and  proclanutioni  fee  this  Dic- 
ti  'f  iry,  nite  Ouiiavjrji)  -viz.  forfeiture  of  gocds  and 
chatccli.  fiut  an  outlawry  io  treafon  or  felony  ainc  unts 
to  a  c:>nvi£iion  and  attainJer  of  the  offence  charged  in 
(he  indiOlmrni,  as  iruch  as  if  the  offender  haJ  been 
fou'  d  guilty  by  his  country.  2  tial.  P.  C.  20$.  His  life 
is  hoAcvcr  ill. I  URder  the  protedion  of  the  Law,  fo  that 
though  4inL'ienllv  an  k^iutlawed  feton  was  faid  to  have 
ecfaf  tufiium,  and  might  be  knocked  on  the  head  like  a 
nolf,  by  Axw  one  that  fh>uld  meet  him:  bccaufe,  hav- 
ing renounced  all  l^w,  he  was  to  be  dealt  with  as  in  a 
llate  of  nature,  when  every  one  thnt  Ihould  Bnd  him 
might  fljy  him  :  yet  n-  v.,  to  avoid  luch  inhumanity,  it 
is  huld>'n  that  no  man  is  entitled  to  kill  him  wantonly  or 
wilfutiy;  hut  in  fo  dning  is  guilty  of  murder,  unlefi  it 
hapi>ens  in  the  endeavo  ur  to  apprehend  him.  i  Uai. 
J*.  C.  497:  Bractan.,  fat.  125.  For  any  perfon  may 
arrcft  an  uuUa.^  on  a  criminal  proiecution,  cither  of  his 
own  h -ad,  or  by  writ  of  warrant  of  cap'iM  uilagatum,  in 
or.'^er  to  bring  him  to  cYccuiicn.  But  fuch  outlawry 
may  be  (rrquently  rcverfed  by  writ  cf  error ;  ihe  pro- 
cee^irgs  therein  being  (as  it  is  fit  they  fhould  be)  ex- 
ceedingly nice  and  circuinllantial ;  and,  if  any  fmgle 
minute  [X)int  be  omitted  or  mifcondufUd,  the  whole  out- 
lawiy  is  illegal,  and  msy  be  reverfed  :  upon  which  rc- 
vetfal  the  parly  accufcd  ii  admitted  to  plead  to,  and  de- 
fend himfclf  agaiiLil,  the  Indiclment.  Sec  further  title 
0»tla-jcry  V. 

'i  iie  above  is  the  Procefs  to  bring  10  the  offender 
after  indiAment  found  :  during  which  ftaj^e  of  the  pro- 
fecuiion  it  is,  thit  wnis  <3i  Certttrari  facim  are  ufually 
had ;  though  they  may  be  had  at  any  time  before  trial, 
toaertify  and  remove  the  indi^ment,  with  all  the  pro- 
ceedings thereon,  from  any  inferit>r  Court  of  criminal 
juriidiftion  into  the  Court  of  KingS  Bench  ;  which  is 
the  fovcrcign  ordinary  Cf^urt  of  juflice  in  caufes  crimi- 
nal. And  ttiis  it  frequently  dene  tor  one  of  thcfe  four 
porpirfcs;  cither,  1.  l  oconfidrr  and  determine  the  vali- 
dity of  criminal  appeals  orindiilmenls  and  the  proceedings 
thereon  ;  and  10  qualh  cr  confirm  ihrm  as  there  iscsufe: 
or,  2.  Whrre  it  is  furrrifcd  that  a  partial  or  infufficlcnt 
trial  \^i  1  probably  be  had  in  the  Court  belon,  rhr  in- 
didmeni  it  removed,  in  order  to  have  the  prif'oner  or 
defendant  tried  ac  the  bar  of  the  Court  of  KingS  B^r.ch. 
or  before  the  Juilices  0/  M/f  /r/yj;  or,  3.  It  is  fo  re- 
muvrd,  in  order  to  plead  the  King's  pardon  there  :  or, 
4.  To  iffue  Procefs  of  outlawry  a^ainfl  the  offender,  in 
thnfc  court. es  or  places  where  the  Procefs  of  the  inferior 
Jud[>,es  .vill  not  reach  him.  2  Hal  P.  C.  210.  Such  writ 
of  CertUrurit  whrn  ifTucd  and  delivered  to  the  inferior 
Court  for  removing  any  record  or  other  proceeding,  as 
well  upon  indi^ment  as  ottierwiff»  fuperfedes  the  jurif- 
di^ion  cf  fuch  inferior  Cuurt,  and  makes  all  fubfequent 
proceedings  therein  eniirrly  erroneous  and  illegal;  un- 
lefs  the  Court  of  King's  Bench  remands  the  record  to 
the  Court  belon,  to  be  there  tried  and  determined.  A 
Cfr/icrari  may  be  granted  at  the  inllance  of  either  the 
prolecuior  or  the  defendant :  the  former  at  a  matter  of 


right,  the  latter  &s  a  matter  of  difcretion ;  <ind  therC' 
fore  itiifeldom  granted  to  remove  indiAments  fVom  the 
Juilicesof  gaol-dclivery,or  ^tfiertlluc  joined,  or  cctifeffion 
of  the  f^d,  in  any  of  ttjc  Courts  below.  4  Ceam.  (.  z^. 
See  this  Dictionary,  title  Ctrttmiri. 

At  this  (lage  of  profecution  alfo  it  is,  that  indictments 
found  by  the  Grand  Jury  againti  a  Peer  mull  in  confe- 
qucnce  of  a  writ  of  Ctrtiorari  be  certiiied  and  tranfmiticd 
into  the  Court  of  Parliament,  or  into  that  of  the  Lcid 
High  Steward  of  Great  Butaim\  and  that,  in  place;  of 
e<ctufivc  jurifdiition,  as  the  two  Uuiverfitics,  indid- 
ments  muil  be  delivered  (upon  challenge  and  clairn  of 
cognizance)  to  the  Courts  therein  eilabiifted  by  charier, 
and  ccnfirrecd  by  ad  of  Parli.-imant,  to  be  there  rcfprc- 
tively  tried  and  determined.  ^Ccm.Tj.  c.  24. 

ObArufling  the  execution  of  lawful  Procefs,  U  an 
offence  againtl  public  juflice,  of  a  very  high  and  pre- 
fumpiuous  nature  ;  but  more  particularly  fo,  when  it  ti 
an  obflru^^ioa  of  an  arrcft  upon  criminal  Procefs.  And 
it  hath  been  holJen,  that  the  party  oppofing  fuch  ar- 
refl  becomes  thereby  partietpi  cri-vixfj ;  that  it,  aa 
acceffary  io  felony,  and  a  principal  la  ireafon.  ^Ccxm. 
t.  10.  /  129.  See  titles  Arrefi  \  Priv'tUgt  %.Acitffiuyi 
MiJtit:nefn3T ,  &C. 

PltOCESSION.  Incathedral  and  eonventual  churches, 
the  memberi  had  their  llated  ProccfIii>::3,  wherein  they 
walked  in  their  motl  ornamental  nabits,  with  mudc, 
5nging  hymns,  and  other  luitable  folemnity  :  and  in 
every  pariih,  there  was  a  cuAomary  annual  ProcefGonof 
the  pariih  pnell,  the  patron  cf  the  church,  with  Oie  chief 
flag,  or  holy  banner,  and  the  other  parifhioners,  to  take 
a  circuit  round  the  limits  of  the  parifh  or  manor,  and 
pray  for  a  bicfling  on  the  fruits  of  the  earth  ;  to  which 
ue  owe  our  prefent  cullom  of  perambulation,  which  in 
mort  places  is  fttll  called  precejji^nsng  and  going  m  Procef- 
fiffttf  though  we  have  lofl  the  order  and  devotion,  as  well 
as  pomp  and  fuperftition  of  it.  See  Pframbulativit. 

PROCESSUM  CONTINUANDO,  A  writ  for  the 
Conri-^oancc  of  Procefs,  after  the  death  of  the  Chief 
judicr.  or  other  Jullices  in  the  comm'tfnoa  of  Oytr  and 
TermiHtr    Reg.  Ong.  I  28. 

PROCHEIN  AMY,  Proximut  amiaa.]  The  Next 
/'r.v«i/,ornext  of  kin  to  a  child  in  hts  nonage;  whoin  that 
refpcd  is  allowed  to  deal  for  the  infant  in  the  manage- 
ment of  his  atfairs ;  as  to  be  his  guardian  if  he  holds 
lands  in  focagc,  and  in  the  redreft  of  any  wrong  done 
him.  Sceyfa/.  IVeJl.  i.  3  i  f  47  :  ^f^e/i.  2.  13  E.  x. 
fi.i.e.        z  tmfi.  261;  and  this  Di£l.  ti.lr  Infant  V. 

Prochein  Amy  is  commonly  taken  for  guardian  in  fo* 
cage;  but  otherwtfe  it  is  iie  who  appears  in  Court  for 
an  infant  who  fues  any  action,  and  aids  the  infant  in 
purfuit  of  hit  a^ion  :  for  to  fue,  an  infant  may  not 
m^kc  an  attorney,  but  the  Court  will  admit  the  next 
friend  of  the  infaot  plaintiff;  and  a  guardian  for  an  in- 
fant defendant. 

If  no  guardian  is  appointed  by  the  father,  i^c.  of  an 
infant,  the  courfe  of  B.  R.  hath  been  ufed  to  allow  one 
of  the  officers  of  the  Court  to  be  Preehetn  Amy  to  the  in- 
fant 10  fuc.  Terms  lie  Ley.  iLil.Ahr.  52. 

Procbeim  Amy  v^Ai  wtvtr  before  ihs  flatuic  Wefim.  I, 
and  was  appointed  in  cafe  of  nccefTuy,  where  an  intant 
was  to  fue  his  guardian,  or  the  guardian  would  oot  fue 
for  him.  tHelf.  Ahr.  997, 
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Tlic  pUintifF  infant  may  fat  by  ga>rdtaD|  or  by 
■thtim  /imy\  and  if  the  adniillion  is  to  fue  by  Guardian 
♦hen  it  Ihould  be  by  PrQchcin  Amy^  it  vvH!  be  well 
enough,  there  bting  miny  prcccdtim  both  ways :  but 
if  he  h  fufil,  it  muft  be  by  Guardiaa.  Ci«.  Car.  86, 
115  :  Iht.  95. 

If  an  infint  be  eloigned  or  diHurbed  by  hi*  guardian, 
or  any  ether,  fo  ihat  he  cann:>t  bring  alTife,  his  Pmchein 
>fwylhft!l  be  admicied.  3  i.  ^.47.  So  generally, 
hy  Jlat.  i^iBd.  \.  c.  15.  Since  ihefe  ftatute.*,  the  com- 
mon ruTc  ferms  to  hive  been  that  the  infant  fltal)  fue  by 
PiSihtin  /!my^  and  defendant  by  Guardian. 

To  conllitute  a  Prahtin  Amy  (or  Guardian),  the  per- 
fen  intended,  who  ufuatly  i'oine  near  relation,  goes 
with  the  infant  before  a  Judge,  at  his  chamben;  or 
clfc  a  petition  1*  prcfcntcd  10  the  juilge  im  behalf  of  the 
iufa  it.  Dating  the  nature  of  the  action  ;  ur  if  he  is  de- 
fendant, that  he  i:  advifed,  and  believes,  he  has  a  good 
defence  thereto ;  and  praying  in  refpeft  of  his  infancy, 
that  the  pcrfon  intenJed  may  be  alTigned  him  as  his 
Pr;>(bein  Amy^  cr  Guardian,  to  profccutc  or  defend  the 
x^lion.  7*his  petition  fhould  be  accompanied  with  an 
Agremant,  figoifying  the  afTenC  of  the  intended  Pra^ 
(htin  Amy,  or  Guardian :  and  an  afiidavit  made  by  fomc 
third  perfon,  that  the  petition  and  agreement  were  duly 
figned  :  On  one  or  other  of  thefc  grounds,  the  Judge  will 
grant  his  fiat ;  upon  which  a  rule  or  order  is  drawn  up, 
with  the  Clerk  of  the  Rules  for  the  admiflion  of  the  Pra- 
<htin  Amyt  or  Guardian  ;  which  admiflitin  is  eidier  fpe- 
cial,  to  profecute  or  defend  a  particular  a£lion,  or  ge< 
ncral,  to  profecute  or  defend  all  aflions  whatfoever  : 
though  it  it  faid,  that  by  tlic  practice  of  the  Court  of 
King's  Bench,  a  fpecial  admifiion  of  a  Guardian  to 
appear  in  one  caufe,will  ferve  for  others.  1  5rr«.  304,  5. 
Sec  TtJiVt  Praa.  K.  p.  :  and  StlU.-i'j  Pr^a. 

PROCHEIN  AVOIDANCE,  A  Power  to  prefenl 
s  ininifter  to  a  church  when  it  Htall  become  void  :  as 
where  one  hath  prefented  a  clerk  to  a  church,  3ik1  then 
grants  the  next  Avoidance  to  laothcr,  ^v.  See  tidei 
Avoidan(t ;  Aiivowjitt. 

PROCLAMATION,  PredarKatio.]  A  notice  pub- 
licly given  of  any  thing,  whereof  the  King  thinks  fit  to 
advcrtifc  his  Subjects ;  and  £0  it  is  ufed  b 7  R.  a. 
r.6.  SceiitIe/ri«^V.3. 

Proclamation  OP  Courts,  Is  ufed  particularly 
in  the  beginning  or  calling  of  a  Court,  and  at  the  dif- 
chargc  or  adjourning  thereof;  for  the  attendance  of  per- 
fons,  and  difpatch  of  bufiocfs. 

Before  a  Parliament  was  diHblved,  it  was  anciently 
held,  that  public  Proclamation  was  to  be  made,  that  if 
any  perfon  had  any  petition,  he  (hould  come  in  and  be 
heard.  Lex  Coijfilnr.  1^6.  See  title  Parliament. 

Proclamation  is  made  in  Courts  Baron,  for  perfons  to 
come  in  and  claim  vacant  copyholds,  of  which  the  te- 
nants died  fcifed  fince  the  laft  Courts ;  atKl  the  lord 
may  fcife  a  copyhold,  if  the  heir  come  not  in  to  be 
admitted  on  Proclamatioo,  iSc*  1  Lev.  65.  See  title 
■CopyhcU. 

pROCLAMATiOK  OP  EXIGENTS.  On  awarding  3n 
Exigent,  in  order  to  outlawry,  a  writ  of  Proclamation 
i/Tucs  to  the  Sheriff  of  the  county  where  the  party 
dwells,  to  make  three  Proclamations  for  the  defendant  to 
yield  himfclf,  or  be  outlawed.  See  title  Outlawrj  HI. 
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Proclavsatiok  op  a  Fink.  When  any  fine  nf 
land  Is  pafTed,  Proclamation  is  folemnly  made  thercaf 

in  the  Court  of  Common  Pleas  where  levied,  afttr  en- 
groflingit;  and  tranfcripis  arc  alfo  fcni  to  thejudices 
of  Atfifc,  and  Ju;licci  of  the  Peace  of  the  coanty  ii 
which  the  lai.ds  lie,  to  be  openly  proclaimed  there. 
I  R.  \.  cj.  See  title  Fine  cf  LanJs  V. 
pROci.  AH  AT  ION  ov  Nu?AKCEs.  ProclamBiion  is 
to  be  made  ngsinft  Nofancci,  and  for  the  removal  ol 
them,  O.  Sin:.  12  R.  2.  r,  13.  Sec  title  Nujunce. 

Proclamation  o>  RkiiBLLioN  ;  Is  a  writ  where- 
by a  man  not  appe.irinj  upon  a fuhpcera,  or  an  attach- 
ment in  the  Chancery,  is  deputed  and  declared  a  rebel, 
if  he  render  not  hirofclf  by  a  day  aOigned.  See  titles 
Comtmljloii  of  Rthtllinn  ;  Chavcerf, 

Psoci  AMATioN  OF  RccuAANTS.  A  Proclamatios 
whereby  Rccufants  were  heretofore  convifled,  on  non- 
appearance at  the  afli/es.  Sec  fl^tts.  29  Eliz.  c.  6 ; 
3  Jae.  I.  ff.  4.  9.  ard  this  Dift.  title  Pnpifis. 

PRO  CONFliSSO.  Where  a  bill  is  cxhi^t-d  in 
Chancery,  to  which  the  defendant  appears,  a-  1  i;  .iturr- 
w.vds  in  contempt  for  rot  anfwering  ;  the  m  ■  con- 
tained in  the  bill  flialt  be  taken  a;  ^  it  'were  cmjtfjed  by 
defendant.  Terms  de  Ley. 

If  a  defendant  is  in  cullody  for  contempt  in  not  an- 
fivcring.on  a  Huhoj  Corpusf  which  is  granted  by  order  of 
Court,  to  bring  him  to  the  bar,  the  Court  afligns  him 
a  day  to  anfwer ;  and  the  day  being  expired,  and  no  an- 
fwer  put  in,  a  fecond  Habeas  Cerpus  is  ilTucd,  and  the 
party  being  brought  into  Court,  a  further  day  ii  affigned  ; 
by  which  day,  if  he  anfwer  not,  the  bill  on  the  plaintiff"} 
:  motion  fhall  be  taken  pro  ecnftff),  unlefscaufc  be  fhewed 
by  a  day  ;  and  for  want  of  fuch  caufc  fhewed  on  motion, 
the  fubAance  of  the  bill  fliall  be  decreed  to  the  plaintifF. 
Hil.  1662.  Alfo  after  a  fourth  infufF.cient  anfwer,  the 
matter  of  the  bill,  not  fufficicntly  anfwcred  unto  by  the 
defendant,  lltall  be  taken  pro  evnfejja,  and  decreed  ac- 
cordingly. 

If  in  any  fuit  in  equity  any  defendant,  againfl  whom  any 
procefs  (hall  iffue,  lhall  not  caufc  his  appearance  to  be 
entered  according  to  the  rules  of  the  Court,  in  cafe  fuch 
procefs  had  been  ferved,  and  affidavit  ffaall  be  madca 
that  fuch  defendant  is  beyond  the  feas ;  or  that,  on  in* 
quiry  at  his  ufual  place  of  abode,  he  could  not  be  found* 
u>  as  to  be  ferved,  and  that  there  is  juft  ground  to  be- 
lieve that  fuch  defendant  is  gone  out  of  the  realm,  or 
abfconds  to  avoid  being  ferved  ;  the  Court  may  make  an 
order,  appointing  the  defendant  to  appear  at  a  day  there- 
in to  be  named,  and  a  copy  of  fuch  order  Ihall,  within 
fourteen  days,  be  inferted  In  the  Lotulen  Cax.tttet  and 
publifhed  on  fome  Lord's  Day,  after  divine  fervice,  in 
the  parifh  church  where  the  defendant  made  his  ufual 
abode  within  thirty  days  next  before  his  abfenttng ;  and 
a  copy  of  fuch  order  fhall  be  poftcd  up,  "jik.  a  copy  of 
fuch  order  made  in  Chancery,  Exchequer  or  Duchy 
Chamber,  (hall  be  polled  up  at  the  Rcyal  Exchange  ; 
and  a  copy  of  every  fuch  order  made  in  any  of  the 
Courts  of  Equity  of  the  counties  palatine,  or  of  the 
Great  SclTions  in  Wa/*;,  ftall  be  ported  up  in  fome  tnar- 
kei  town  within  the  jurifdiflion  of  the  Court,  nearcfl  to 
the  place  where  the  defendant  made  his  ufual  abode,  fuch 
place  of  abode  being  alfo  within  the  jurifdi£lioD  of  the 
Court ;  anckif  the  defendant  do  not sppew  withiji  fuch  ti^ie 
3U  a> 
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AS  the  Court  appoint,  then,  on  proof,  made  of  puhli- 
catioQ  of  fuch  order  as  at'orefaid,  the  Court  may  orticr 
the  pJiinEitf's  bill  m  be  ulccn  pr*  t^i^e^,  and  ni:ikeluch 
dcrcrce  as  (hill  be  juti ;  and  the  dclendant'k  clUic  lhall  be 
fc^uciicTcd  :  and  tnc  Couti  n\Ky  order  the  plainiill'  to  be 
pjid  hi&  demands  out  ct  tni*  e(Ure  icque^U-rtrd  accordm;* 
to  the  decree;  lucn  plAiniitf  givti>g  fecurity*  to  abide 
fuch  order  touchiag  the  rcllttutiuo  of  fucii  ellate,  a>  the 
Court  fhali  inaUc  un  the  defendant*!  appearance.  But  in 
cafe  the  plainti^'relufetogtve  iccurity,  ih'..nchc  Court  ihall 
crier  the  cffcfl^  tt-quellereJ  to  remain  under  the  direc- 
tion of  the  Court,  until  the  ap}}earancc  of  the  dL'tendani 
to  defend  fuch  fuit  — Provided,  that  thi^  afl  (hall  not 
aifcd  perfon»  beyoi.d  the  feas,  un>e(i>  atHiavit  be  made 
of  their  being  in  EK^laitJ  within  two  year*  before  the 
/uhpatut'.  nor  extend  to  Courts  hiving  a  Umited  jarif- 
dickion.unlefsoaih  bemadeof  pcrfonal  rcfidence  in  fuch  ju- 
Tifdidionone  ytrar  before  ihc  Juhpana.  Star.  ^G*  2.c.  2^. 

ft  is  not  futficient  on  thi»  (latuic  to  make  a^davit, 
that  the  party  makicg  it  ivas  informed,  and  believer, 
thjit  Che  defendants  withdrew  themlelvcs  in  order  to  avoid 
being  fervcd  with  the  proccfi  of  the  Court.  But  it  muft 
be  likewifc  {worn  by  whom  the  depooet^c  received  fuch 
informali  in.  Sara  401. 

A  defendant  appcarcr(\  and  flood  out  to  a  fcqucOration, 
and  afterwards,  on  jictiing  time,  put  in  an  anlwcr,  which 
Wis  reported  infulHcient  in  near  twenty  exceptions,  and 
was  fervcd  with  a J'ub^^vna  to  make  a  better  anfwer.  The 
defendant  put  in  another  anfwer,  aliice  infufHcient.  It 
was  infilled  for  the  defendant,  tt):it  the  practice  of  taking 
bills  /r0  (oa/^J^t  ii  not  of  long  {landing,  the  ancient  way 
being  to  put  the  plaintiff  to  make  proof  of  the  fubiiancc 
of  the  bill ;  and  that,  in  this  cafe,  taking  all  the  bill  pro 
cotfffo,  where  pan  had  been  fuiHcicntiyanlwered.feemed 
very  llrangc.  But  it  was  anfwcrcd,  that  an  infufficient 
anfwer  is  as  no  anfwer,  therefore  the  whole  to  be  taken 
fra  ctnfe^  %  and  the  Matter  of  the  Rolis  decreed  for  the 
ptaintiti ;  but  Lord  Chancellor  if.":^,  on  an  acpeat,  faid, 
he  would  confiJer  how  matters  ilo^  a:  the  time  of  fuch 
decree,  and  that  it  was  fudtcient  that  there  then  was  an 
anfwer,  and  which  the  phiiitltT  bad  admitted  to  be  fo  by 
filing  his  procefs  fcr  a  belter  \  and  that  fo  to  make  the  d  j- 
fendaot  confcG  the  whole  bill  true,  whcfi  by  the  M^ificr's 
report  (which  was  a  record  of  the  fame  Court)  he  had  an- 
r>vered  the  greatell  part,  and  when  the  plaintiiF  himfclf 
had  taken  tuc  firll  anfwer  to  be  an  anfwer  in  part  by  ferv- 
ing  the  defendant  with  procefs  to  put  in  a  b.  ttcr,  was 
againll  common  feafe  :  and  reverted  the  former  decree, 
a  P.  J^mt.  5;6. 

2  f,  on  demurrer  to  a  bill  in  equity,  the  defendant  obHi. 
n.-iccly  iofi^U  on  his  demurrer,  and  reftil'cs  to  anfwer, 
where  the  Co^c  is  of  opinbn,  tltot  lumcteoc  matter  is 
alleged  in  the  bill  to  oblige  him  to'.nfwer,  and  for  the 
Court  to  proceed  upon,  the  Court  wilLdecrce  the  mat- 
ter of  the  plaiolilV's  bill ;  for  by  the  demurrer  arc 
confcfled  all  matters  of  fad  that  are  alleged.  Cur/, 
Cane.  aog.  Sec  further,  title  ChaKeof* 

PROC  rOR,  Proiuraicr.)  He  who  uniVrtikes  *to 
r  :  ler  man's  caufe,  in  any  Court  of  Civil  or 

[.aw,  for  his  ice  :         duna  n.-gctia  ge, 

r.   A  Prodor  not  to  pradife,  if  a  Popiih  re- 

culant.  StiU-iJac.  i.e.  But  fee  w\t  PapiJIt.  Not 
to  ad  as  Joftice  of  Peace.  5  Gra.  3.  iS.  bee  title 
Ji^ices  e/ wt  P(a:t  1 U , 


PiiocTOas  OP  THE  Cli;rcy,  Preeareteres  CUriJ] 
They  wiio  are  chofen  and  appointed  to  appear  for 
cathedral  or  other  coliegiMe  churches:  as  alfu  for  the 
common  Cietgy  of  every  diocefe,  to  lit  tn  the  Ccnvo- 
caiion-houfc  in  the  time  of  Parliament. 

On  ever)  new  Parliament  the  King  dircdeth  his  writ 
to  tbe  A<ahbtlhop  of  each  province,  for  tftc  I'ummcning 
of  all  B.lh>*p»,  D«:ans,  Archdeacons.  i3c,  to  the  Convo- 
catkin, «i>J  generally  of  all  the  Clergy  of  hit  province, 
alli^.ung  tbem  the  time  and  place  in  the  wri*..-;:  then  the 
Artiibi:i.op  of  Canterbury,  gt^  bii  writ  rtceivrd,  accord- 
ing to  culiu  11  direcU  hit  k-ttcri  to  the  Bilhop  of  Letttt'en,. 
a»  his  provincial  Dean,  firft  citing  him  peremptorily,  and 
then  ii^illing  him  to  cite  in  like  mannrr  alt  tnr  Bil^iops, 
ijc.  and  generjilr)  all  the  Ckryy  of  his  province,  to  the 
piscc,  anj  aga  i'lt  me  day  prehxed  in  the  writ ;  but  di- 
redcth  tti  h-.l,  th.^t  one  Prodor  be  fcnt  for  every  cathe- 
dral or  I.  -  ■  c  1,  and  two  Prcdors  for  the  body 
of  the  ii  .  uf  each  diocefe;  and  iSy  virtue  of 
thele  Ic  :  -  ^ally  fraltd.  the  bithop  of  Lsniiin 
direds  his  tiice  ictiers  feverally  to  the  B.lhop  of  every 
diocefe  of  the  province,  citing  them  in  like  fort,  and. 
willing  liicm  not  only  to  appear,  bnt  alfo  10  admonifh 
the  Deans  and  Archdeacons  pcrfonatly  to  appear ;  and 
the  cathedra)  and  co'iegiate  churchc,  and  the  common 
Clergy  of  the  diocefe,  to  fend  their  Prodors  to  the  place 
at  the  day  appointed  ;  and  alfowtlleth  them  to  certify  to 
the  Archbifhop  the  names  of  every  pcrfon  fo  warned  by 
inem,  in  a  kKciilc  annexed  to  their  letter  certificacory  : 
then  the  JJifhops  proceed  accordingly,  and  the  cathedral 
and  collcpiate  churches,  and  the  body  of  the  Clergy 
make  choice  of  their  Pri^dors;  which  being  done  and 
certified  to  the  Bifliop.  he  retomeih  all  at  the  day. 
C«w7/.  See  title  Com-vetatisn. 

PROCONiULES,  A  name  applied  to  JufHces  is 
cvre,  or  *Jufiuiarii  tnentet^  in  England.  Cviuill. 

FROCUK.AT10NS,  Prtiuraucwi.]  Certain  fums  of 
money  which  parith  prieHs  pay  yearly  to  the  Bilhop  or 
Archdeacon,  ratiene  'oifuatisitit ;  formerly  the  vifitor  de- 
manded a  proportion  of  meat  and  drink  for  his  refrefh- 
menc,  when  he  came  abroad  to  do  his  duty,  and  exa- 
mine the  lUtc  of  the  church ;  afterwards  thcfe  were 
turned  into  annual  payments  of  a  certain  fum.  which  ii 
called  a  Procuration,  being  fo  much  given  to  the  visitor, 

procKfaxdvm  tikum  kS  pUum.  And  complaints  were 
ofirn  made  of  the  exceflive  charges  of  the  Procurations, 
which  were  prohibited  by  fcvcral  councils  and  bolls ; 
and  that  of  C/far;:/ IV.  is  very  paruculnr,  wher«n  men- 
tion is  made  that  the  Archdeacon  of  PJdmojtdt  vifiting 
the  diocefe.  travelled  with  one  hundred  and  three  horfe«> 
twentv-one  dogs,  and  three  hawks,  to  the  great  opprcf- 
lion  of  rchgious  hoofes,  C>, 

A  libel  was  brought  in  the  Spiritual  Court  for  Pro. 
cuiations  by  the  Archdeacon  of  JV/,  fetting  forth,  that 
for  ten  or  tftcoty  years,  t^c.  there  had  been  due  and 
paid  to  him  fo  much  yearly  by  a  Parfon  and  Iks  prede- 
cefi'urs ;  who  fuggcftcd  for  a  proUibttton,  that  a  duty 
had  been  piyahle,  but  denied  the  prcfcriptton,  and  ibst 
the  HccieiiaAical  Court  cannot  try  prcfcriptions ;  but  it 
was  adjudged,  that  I'rocuratiors  are  payable  cf  common 
right,  as  tithes  arc,  and  no  adion  will  lie  for  the  fame  at 
Common  Law ;  if  he  had  denied  the  quantum,  then  a 
prohibition  might  go,  Rajm*  360.  Sec  Jlet.  34  35 

S.  i-.  19. 
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Tliefe  are  alfo  called  Prvxiti ;  and  it  is  faid  there  are 
three  forts  of  Procuratioiu  or  l*roxic$:  rationf  rjifita^ 
tiMJSf  ecMjMtue/titiJt  p4icli  i  ar.d  that  the  fi'tt  is  of 
ecdefialliiral  cognifancr,  but  thu  two  Utl  arc  triable  at 
law.  HarJr.  180 

PROCURATOR,  One  who  hath  a  charge  com- 
muted 10  hinr  by  any  pcrfon;  in  which  grrcral  fiijnifi- 
cation  it  hath  bi:(:n  applied  to  a  vicar  or  ltcuicnant>  who 
a^s  inCcad  ol  ar.-.  ihcr ;  and  wc  rc^d  of  Pnturat^r  re^nr, 
and  Procurator  ni^tihhcfr,  which  it  3  public  magiflr^itc  : 
aWo  Proxies  ol  Lord»  in  Parliament  arc  in  our  Ia<v  books 
<iA\\td  PrKuretorit  i  the  Billups  arc  ronietin]c&  tcimcd 
Proiuratorrs  ectlrjiarum ;  and  the  advocates  of  religious 
honfes,  who  ^crc  to  f^  licit  ihc  inicrclt*!  and  plead  the 
cauCcSi  of  the  fneieMcj*  U'erc  denominated  Procuttueret 
tnetiajUrii 't  and  from  this  *vord  comes  the  common  word  I 
Proiior.  Jt  iJ  lilceivil'e  ufcd  for  liim  who  gathers  the 
f raits  of  a  bepehcc  lor  another  man  u  and  Procuracy  is 
ul'cd  in  /at.  3  R.  a.  c.  3,  for  the  writing  or  inftrument 
whereby  t.c  is  auihorifed. 

Procuratorfs  Ecclksia;  Parochialis.  The 
Churchwardens;  fo  called  becaufe  they  were  to  aft  as 
proxies  and  rcprcfentaiives  of  the  church,  for  the  true 
honour  and  inicrell  of  it.  Peitco.  Anini.  56a, 

PROCURATORIUM,  The  procuratory,  or  inJlru- 
ment  by  which  any  pcrfon  or  community  did  contlitute 
or  delegate  their  proii^or  or  prodtors,  to  reprefent  them 
ia  any  judicial  Court  or  caufe. 

PRODfcy  HOMINES,  A  title  often  gi^^en  in  our 
oM  books  to  the  Barons  of  the  rralm,  or  ether  military 
tenants,  who  were  fonimoncd  to  tlie  King's  Council ; 
Jiiftrtti  13  f.iiiUs  (prcbi)  hcminet,  who,  according  to  their 
prudence  and  knowledge,  were  to  give  their  coimfel  and 
advice. 

PRODlTORIE.TVw/ffwiJr-]  The  tcchmcal  word  in 
iniliclmcnts  for  trcafon,when  indiflments  tvere  in  Latin. 

PROFANENESS,  i^aft ;n(ul a  faiii.'\  A  difrcfpeft 
to  the  name  ol  G^,  and  to  things  and  pcrfons  confe- 
cratcd  to  Him.  WoCiVs  Infi.  396. 

Profanencfs  is  punilhablr  byHatute;  as  for  reviling 
the  Sacramc'it  of  the  Lord's  Supper,  profanely  ufing 
the  name  of  God  in  plays,  isV.  Profaning  the  Lord's 
Dj.y  ;  carfing  an.d  fwcaring,  l^c.  See  flats,  i  £^  6.  c,  1  : 
I  tlix,.  c.X.X  Jac.  J.  21  :  I  Car.  \,  (.  i:  and  ihis 
Diiiionary,  titles  5/<i^/yct>  ;  Sivear/n^i  SanJay. 

PROPER,  Prafrum,  vtl  przj\rum,  from  the  Fr.  /rc- 
ftrtTt  i.e.  producere.^  The  time  appointed  for  the  ac- 
counts of  otHces  in  the  Exchequer*  tvhich  is  twice  in  the 
year,  Stat,  51  //.  3.  _/?.  5. 

As  to  ihc  I'roftrs  of  Sheriffs,  though  the  certain 
^(kt  of  the  Shcrifi^  could  not  be  known  before  the  finifh- 
ing  of  his  acccanrs ;  yet  i(  I'eems  there  was  anciently  an 
etUmate  made  of  what  his  <cntUnt  t:hargt:  of  the  annual 
revenue  amounted  to,  according  to  a  medium,  which 
was  paid  into  the  Exchequer  at  the  return  of  the  writ  of 
iummons  of  the  Pipe ;  and  the  fums  fo  paid  were  and 
are  to  this  day  called  Profer  luccc-m/fis ;  but  although 
Ihefe  Profers  are  paid,  if  on  the  conclulion  of  the  Sne- 
riff's  accounts,  and  after  allowances  and  difcharges  had 
by  him,  it  appears  that  there  is  a  furplufagc,  or  that  he 
is  charge  J  vvi;h  more  than  he  could  receive^  he  hath 
his  Proicrs  paid  or  allowed  him  agaia.  iialt*s  Sl>er,  Ai' 

f9Mlst.  j2.   Sec  title  Sh<rijf, 

»5 


Tiicreis  a  writ  J^'  attemittfi  'vicecomitit  pro  prcfrt  fit" 
eiemHo^  Rrg.  0*v^'.  139.  And  we  rtad  of  Profers  in  the 
Jf/if.  52  H.Z.  (.z\  ;  in  which  place  Prefer  fi^nifies  'the 
ol^cr  and  endeavour  to  proceed  in  an  aflion.  See  Bnt, 
c.  28  :  Firta,  hb.  1.  e.  3*1. 

PROFER  I  HE  HALF  MARK,  To  offeror  tender 
the  I  i.ilf-m.irk.  Sec  title  Ihtlf-M-trk. 

PROPER  r  IN  CURIA.  Where  ihe  phintiff  in  an 
a£)ion  declares  on  a  deed,  or  the  defendant  plrnds  a  d»d> 
he  mull  do  it  with  a  Prc/trt  in  mrut,  to  the  enti  th.it  ths 
other  party  may  at  his  own  charges  have  a  copy  of  it. 
and  until  then  he  is  not  obliged  to  uni'wcr  it.  z  Lil* 
A&r.  382.  And  if  a  man  pleads  by  virtue  of  an  indent- 
ure, wliich  is  loft,  on  affidavit  made  thereof,  the  Court 
will  compel  the  plaintiff  to  (hew  the  countcrparr,  that 
I  the  defendant  may  plead  thereto  ;  or  will  grant  an  im- 
parlance. Cra.  Jac.  429. 

When  he  who  is  par.y  or  privy  in  cflatc  or  intercft.or 
who  jultifics  in  the  ri^ht  of  him  who  is  party  or  privy» 
pleads  a  deed;  not^vuhiUnding  the  party  privy  claims 
but  part  of  the  original  elUte,  yet  he  mufl  (hew  the  ori- 
,ginAl  deed.  But  where  a  man  is  a  (Irangcr  to  a  deed, 
and  claims  nothing  in  U,ilfc.  there  he  may  plead  the 
patent  or  deed,  v^'uhout  z  Profnt  in  curiti.  10  Pep.  92. 93  • 
A  m.in  may  cUim  under  a  deed  of ufef,  without  fhe^v- 
ing  it;  becaufe  the  deed  doth  not  belong  to  him, 
(though  he  claims  by  it,)  but  to  the  covenantees,  and  he 
hath  no  means  to  obtain  it ;  and  for  that  it  is  an  cllate 
executed  by  the  flatute  of  ufes,  fo  as  the  party  is  in  b/ 
law,  like  to  tenant  in  dower,  or  by  llatote,  tjfc.  who  may 
have  a  rent*charge  extended,  and  need  not  lliew  the 
deed.  CV0.  C^r.  442.  And  in  thitigs  executed,  or  c:latct 
determined,  there  need  not  be  any  Profert  in  <uria, 
3  Lev.  204. 

No  advahtagc  or  exceptions  (hall  be  taken  for  want 
JiPro/ert  in  curia  ;  but  the  Court  (hall  give  judgment 
according  to  the  ver)"  right  of  the  caufcr,  wi;hout  re- 
garding any  fuch  omilfion  and  defcA,  except  the  fame 
be  fpccially  and  particularly  fct  down,  and  fliewn  for 
caufe  of  demurrer.  Stat.  4  5  Ann.  c.  16.  See  title 
Amfndment ;  and  alfo  Oitd  IV ;  Monjirant  Jt  fait  ; 
Ojcr,  Sec. 

PROFESSION,  Prr/>J^c.]  Was  ufcd  particularly  for 
the  entering  into  any  religious  order,  l5^c.  Thiscnscring 
into  religion,  whereby  a  man  was  (hut  up  from  a!!  the 
common  olTiccs  of  life,  was  termed  a  Civil  Death, 
Sec  I  Ccmm.  x^l, 

PROFITS.  A  devifc  of  the  Profits  of  lands,  is  a 
dcvife  of  the  lard  itfclf.  Djtr  210. 

A  hufband  dcvifcth  the  Profits  of  his  lands  to  his  wifo, 
until  bis  fon  came  of  age,  this  was  held  to  be  a  devifc  t.l  rhe 
I  lands  until  that  time :  though  if  the  lands  were  deviled 
to  the  fon,  and  that  his  mother  fhould  take  the  profits 
of  it  until  he  came  of  age,  i^c.  this  would  give  the  mother 
only  an  authority,  not  an  intcrell.  2  Leon,  aai. 

By  dcvife  of  Profits,  the  lands  ufuaHy  pafs ;  unlcfs 
there  arc  other  words  to  fhe*  the  intention  of  the  tcfta- 
lor  to  be  oihcrwife,  il/wr  753, 758 :  a  Nelj.  Ahr.  105 1. 
See  title  Wills. 

Profits  of  Courts.  The  Profits  arifing  from  the 
King's  ordinary  Courts  of  Juftice  make  a  branch  of 
his  revenue.  And  ihcfe  confift  not  onljr  in  fines  im- 
pofed  upon  offenders,  forfeitures  of  recognizances,  aiid 
amercements  levied  on  defaulters ;  but  alfo  in  ccrtaia 
3  U  2  f^es 


PROHIBITION. 


fees  dae  to  the  Crown  in  a  variety  of  legal  mitters ; .  si 

for  fetting  the  Great  Seal  to  chartcrt,  original  writs, 
and  other  forcnflc  proceeding*,  and  for  permitting  fines 
to  be  levied  of  lands  in  order  to  bar  entails,  or  other- 
wife  to  infure  titles.  As  none  of  thcfe  can  be  done  with- 
out the  iniinediate  intervention  of  the  King,  by  himfelf  or 
his  cfHccrSt  the  law  allows  him  certain  perqui6tes  and 
Pro6i9»  as  a  recompeocc  for  ibe  uouble  he  undertakes 
for  ibe  Pttblic.  Thcfe,  in  proccfs  of  time,  have  been 
almoft  all  granted  out.  to  private  perfons,  or  clfe  appro 

ftriated  to  cenain  particular  ufes.  So  that,  though  our 
aw  proceeding*  are  ftill  loaded  with  their  payment*  very 
little  of  them  is  now  returned  ioto  the  King's  Exche- 
quer ;  for  part  of  whofe  royal  maintenance  they  were 
originally  intended.  AU  future  grants  of  them,  how- 
ever,  hj  Jiat.  i  Asn.Ji.  2.  c,  7,  are  to  endure  for  no 
longer  time  than  the  life  of  the  Prince  who  grants  them. 
I  Cfinm.  t.  %,  p.  289. 

PROHIBITION, 

PaOHiBiTio.]  A  Writ  to  forbid  any  Court  to  proceed 
in  any  caufe  there  depending,  on  fuggetlion  that  the  cog- 
nizance thereof  belongcth  not  to  the  Court.  F,  N.  B  39. 
Bat  it  is  now  mod  ufually  taken  for  that  writ  which  lieth 
for  one  who  i«  impleaded  in  the  Cmtri-drijiiant  for  acaufe 
belonging  to  the  temporal  jurifdidion,  or  the  coaufance 
of  the  King's  Court;  whereby  as  well  the  party  and 
his  couniel,  as  the  Judge  himfelf,  and  the  Regiftrar,  are 
forbidden  to  proceed  any  furtlicr  in  thatcaufc.  Cmv///. 

The  Writ  of  Prohibition  is  the  remedy  provided  by 
the  Common  Law,  ag  iinfi  the  encroachment  of  jurif- 
di^on  ;  where  one  is  called  teratn  non  jujic$,  to  anfwer 
in  a  Court  that  has  no  legal  cognizance  of  a  caule ;  which 
is  enumerated  by  BUckjitne  among  the  grievances  cog- 
luzable  by  the  Courts  of  Common  Law.  See  3  Ccmm. 
tap,  7. 

Ac  all  external  jarifiUflion,  whether  ecclciiaftical  or 
civil,  is  derived  from  the  Cro%vn,  and  the  adminillration 
cf  juflice  b  committed  to  a  variety  of  Courts  \  hence  it 
hath  been  the  care  of  the  Crown,  that  ihefe  Courts 
keep  within  the  limits  and  boundii  of  the  fcveral  juril^ 
di^ions  prefcribcd  them ;  for  this  porpofe  the  writ  of 
Prohibiiion  was  framed  ;  which  ifTues  out  of  the  fupe- 
xior  Coujt  of  Common  Law  to  rcfhain  inferior  Courts, 
whether  fuch  Courts  be  temporal.  ccclcHattical,  mari- 
time, military.  \^e.  on  a  fuggcllion  that  the  cognizance 
of  the  matter  belongs  no:  to  fuch  Courts ;  and  in  cafe 
ihey  exceed  their  juiiJdi£Uon,  the  olScer  who  executes 
the  fcntence,  and  in  fome  cafes  the  Judge  who  gives  it> 
are  piwiihable  in  fuch  fuperior  Courts,  (omctimcs  at  the 
fuit  of  the  King,  foinetiffics  ;tr  the  fuit  of  the  parly, 
fometimcs  at  the  fuit  of  both,  according  to  the  variety 
of  the  cafe,  i  hji.  601 ;  AT.  fi.  :  12  Co.  6  ; 
J  And,  t79'  2  7»*-  2»3  •  ^28. 

The  reafoo  a!  Prohibitions  in  general  is,  that  they 
prefcrve  the  right  of  the  King's  Crown,  and  Courts, 
and  ihe  quiet  of  the  Subjcit ;  that  it  is  ilie  wifdom 
and  policy  of  the  Law,  10  fuppofe  both  fceft  prcferved 
when  every  thing  runs  in  its  right  channel,  accord, 
ing  to  the  origin.iI  jurifdidiion  of  every  Court;  as  by 
the  fame  reafon  tbat  or.c  might  be  a!it.ved  10  en- 
croach, another  might;  which  would  produce  nothing 
but  confufton  n  the  adminilUaiton  of  jutUce.  S^iw. 
fsr.  Ca.  63. 


So  that  ProMbittoni  do  not  import  th.it  the  ecdeiT- 
allical  or  other  inferior  temporal  Courts  are  alia  than, 
the  King's  Courts,  but  ftgnify  thai  the  caufe  is  drawn 
mdaliud  examea  than  it  ought  to  be;  therefore  it  is  al- 
ways faid  in  all  Prohibitions,  (be  the  Court  ecclefiailica! 
or  temporal  to  which  it  is  awarded,)  that  the  caufc  is 
drawn  aJ  aliad  txMfitfi,  (Onira  eoratatn  ds^mtaiem  rt- 
giam*  2  /»yf.  601 :  I  JiciJ.  Ref  ,  252 :  3  jff*^.  i2o  : 
Palm.  297. 

A  Prohibition  is  a  writ  itTuing,  properly,  out  of  ths 
Cour*  of  King's  Bench,  being  tbe  King's  prerogaiiie 
writ;  but,  for  the  furtherance  of  juliice,  it  mzy  noiv 
alio  be  had,  in  fome  cafes,  out  of  the  Courts  of  Cnanccry, 
Common PIcas,or  Exchequer;  fce^l.:  Uisdirefled 
to  the  Judge  and  parties  of  n  fuit  in  any  inferior  Courts- 
commanding  them  to  ceafe  from  the  profecution  thereof^ 
upon  a  fu^geflioQ  that  either  the  ciufe  originally,  or 
fome  collateral  matter  arifing  therein,  does  not  b;ic»g 
to  that  jurifdidion,  but  to  the  cogniiarice  cf  fome  other 
Court.  This  writ  may  iiiue  either  to  inferior  Couits  of 
Common  Law  ;  as,  to  the  Courts  of  the  Countiei-pala- 
;  tine  or  principality  of  H'aUit  if  they  hold  plea  ot  land 
{  or  other  matters  not  lying  within  their  rcfpc^ive  fian-* 
chiles  ;  to  the  County  Courts,  or  Courts  Uaroo,  where 
they  attempt  to  hold  pica  of  any  matter  of  the  value  of 
40i  :  or  it  may  be  dirc^cd  10  the  Courti-dirinian,  the 
Univerfity  Courts,  the  Ccurl  of  Ciiivalry.  or  the  Court 
of  Admiralty,  where  (hey  concern  thcmfelves  wi:h  any 
matter  not  within  their  jurifd:<%on  ;  if  the  firll  lliould. 
attempt  to  try  the  validity  of  a  cuftom  plcadeJ,  or  iVx 
latter  a  contract  made,  or  to  be  cxi-cutcd,  wiihin  this 
kingdom.  Or  if,  io  handling  of  matters  clearly  within 
their  cognizance,  they  tranfgrefs  the  bounds  prefcribcd 
to  them  by  the  laws  of  England;  as  where  they  require 
two  witnelfcs  to  prove  the  payment  of  a  legacy,  a  ic. 
leafe  of  tithes,  or  the  like;  in  fuch  cafes  alio  a  Proiii- 
bition  wtil  be  awarded.  For,  as  the  fail  of  figning  a 
relcafe,  or  of  adaal  payment,  is  not  properly  a  fpiritual 
queftion.  but  only  allowed  to  be  decided  in  tbofc  Courts, 
becaufe  incident  or  acccflary  to  fome  original  qu^'iltcjn 
clearly  within  their  jurifdidion,  it  ought,  therefore,, 
where  the  two  laws  diiFcr,  to  be  decided,  not  according 
to  the  fpiriteal,  but  the  temporal  law  ;  elfe  the  fame 
quellion  migiit  be  determined  difrercnt  ways,  according 
to  the  Court  in  which  the  fuit  is  depending  :  an  impro- 
priety, which  no  wife  government  can  or  ought  to  en- 
dure, and  which  is  therefore  a  ground  of  Prohibition; 
And  if  either  the  Judge  or  the  party  fhall  proceed  after 
fuch  Prohibition,  ao  attachment  may  be  had  againft 
them,  to  puniOi  them  for  the  contempt,  at  the  difcrction 
of  the  Court  that  av^rded  ic ;  ai  a  an  afUon  will  Xvt 
againll  them,  to  repair  the  party  injured  in  damages* 
3  Ccmm.  c.y.     1 1 : ,  u  3 . 

So  long  as  the  idea  continued  among  the  Clergy,  that 
the  Ecclefinllical  State  was  wholly  independent  of  the 
qivil,  great  flrogglcs  were  conltantty  maintained  between 
the  temporal  Courti  and  the  fpiritual,  concerning  the 
writ  of  Prohibiticr.  and  the  proper  objeils  of  it ;  even 
from  the  time  of  the  conltitutions  of  C/nr/.v-iVw,  made  in 
oppoliu'on  10  the  claims  cf  Archbtfbop  Bake:  in  \oH.  i, 
to  the  time  of  exhibiting  certain  articles  of  complaint  to 
the  King  by  .Arctibilhop  Bancroft  in  3  Jac,  i ,  on  behalf  of 
the  £ccUfiAfiical  Courts ;  f;om  which,  c^nd  from  die  an- 

iWera 
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fWcrj  to  tl.em  ligned  by  alt  die  Judges  of  WeJIminfttr' 
/ImU,  much  may  be  colleftcd,  concerning  the  rcafons  of 
granting  and  methods  of  proceeding  upon.  Prohibitions, 
lice  2  Jti/.  6oi— 6j8. 

I.  WOat  Courts  nay  grant  a  Prohihitien  ',  and  KK-hi' 

thtr  I !h  granting  it  he  i/iyiraienarj,  er  €X  de- 
bitifjuUitix. 

II.  li'/jii  have  a  Ri^?t  to^  and  may  dememd,  and joim 

in  a  Prahibition. 

III.  Of  the  SiiggeJ}ion/or,  and  MoTtner  of  cbtaimng  a 

Prohihuion  \  and  the  Dedjton   of  tht  Court 

thtreon. 

IV.  fwhat  Ca/m  it  $nay  he  gratt/ed,  to  inferior 
Ti'i/tporal  CoiirtSi  or  jurifdiclicns ;  and  at  lubat 
Time, 

la  ivhat  Cafes  to  the  Sfirit:fal  Courts ;  and  at 
vjjbat-  Timi. 

V.  The  Superior  Courts  of  Weflminjlevy  having  a  fu- 
pcrintendency  over  all  Infeiior  Couits,  may  in  all  cafes 
of  innovation,  l5c.  award  a  IVohioiiion  ;  in  this  the 
power  of  the  Court  of  if.  ^.  has  iiL  .er  been  doubted, 
being  the  Superior  Common  Law  Ccuit  in  the  kingdom. 

Alfo  the  Court  of  Chancery  may  award  a  Prohibition  ; 
which  may  ifTue  r.s  wl-U  in  vacation  as  in  term  time,  but 
fucli  writ  is  retornable  into  B.  R.  or  C  B.  Bro.  Prohi- 
tt6K,pi6:  ^Jnf.^l-  I  43,  476. 

If  one  be  fucd  in  an  inferior  Court  for  a  matter  out  of 
ths  jurifdidion,  the  defendant  may  cither  have  a  Prohi- 
bition from  one  of  the  Common  Law  Courts  of  iP^eJi- 
ssiiifer-Hall  \  or  in  regard  this  may  hippeii  in  vacation, 
when  only  the  Chancery  is  open,  he  may  move  that 
Court  lor  a  Prohibition  ;  but  then  it  mult  appear  by 
oath,  that  the  fadt  did  arife  out  of  the  jurifdiClion,  and 
that  the  defendant  tendered  a  foreign  pUa,  which  was 
refufcd ;  and  if  a  Prohibition  has  been  granted  out  of 
Chancery  improvise,  and  without  thcfe  circumftances  at- 
tending it,  the  Court  will  grant  a  juptrfcdeas  thereto. 
1  P.lVmi.  476. 

As  the  jurifdiftion  of  the  Court  of  C.  B.  is  founded  on 
original  writs  ifluing  out  of  Chancery,  it  hath  been 
doubted,  whether  this  Court  could,  without  writ  or  pica 
•depending,  award  a  Prohibition;  but  this  point  has 
been  determined,  n'l-z.  that  this  Court  may  on  a  fuggcf- 
tion  grant  Prohibitions,  to  keep  as'  v^/elKTemporal  as 
Ecclcfiaftical  Courts  within  their  jurifJidions,  and  that 
without  any  original  writ  or  plea  depending ;  the  Com- 
mon Law  being,  in  thefe  cafes,  a  Prohibition  of  itfelf, 
and  Handing  inftcad  of  an  original,  Bro.  Prohibition^ 
pL  6:  A'cy  15.3:  12  Co,  58,  108:  Bro.  ConfuUattoUt 
3  :  4        99  :  2  Broivid.  17. 

Accordingly  It  hath  been  adjudged,  that  a  Prohi- 
biiion  ought  to  bz  granted  by  C.  B,  to  the  Court  of  Dc- 
ictates,  for  fuing  there  to  avoid  the  inllituiion  of  a 
clerk  to  a  church  in  Lancapirc,  after  iiiduciion  ;  though 
tlic  quare  imptdit  for  the  church  could  roL  be  brouoht  in 
C.  B.  hut  only  in  the  county  of  LattfajUi- ;  becaufc  the 
title  of  the  advowfon  was  not  qutflioncd  by  this  Prohi- 
bition, bat  iheintrufion  on  the  Common  Law,  of  which 
this  Court  has  fpecial  caic.  Moor  86«  :  2  Rol.  Mr*  317  ; 
Ueb.  15. 


But  as  to  the  Coaris  of  B.R.  and  C.  B.  tlils  difter- 
cnce  hath  been  made.  That  in  the  firll  of  thofc  Courts 
Prohibition  may  be  awarded  on  a  bare  furmifc>  without 
any  fuggellion  on  record ;  and  fuch  writ  is  only  in  na- 
ture ol  a  commiflion  prohibitory,  which  is  difcontinucd 
by  demifc  of  the  King;  but  that  as  to  a  Prohibition 
iiiuing  out  of  C.  B,  the  fuggeftion  muft  be  on  record, 
therefore  is  confidered  as  the  fult  of  the  party,  and  in 
which  he  may  be  nonfuited,  and  is  not  difcontinued  by 
demife  of  the  King.  Noy  77  :  Palm.  42a:  Latch.  114. 
Yet,  if  infilled  on,  a  profecution  cannot  be  moved  for  in 
B.  R.  till  the  fuggellion  be  entered  on  the  roll.  And 
indeed  it  is  the  confhmt  practice,  to  enter  the  fuggeftion 
on  the  roil,  and  to  leave  a  copy  thereof  with  the  clerk  of 
the  papers,  previous  to  the  motion.  See  1  Salk.  136. 

Jf  the  King's  farmer,  or  copyholder  of  the  King *i 
manor,  be  fued  in  the  licclefiallical  Court  for  tithes,  on 
a  fuggellion  in  the  Court  of  lixcheqjcr  that  he  pre- 
fcribcs  to  pay  a  certain  in  lieu  of  tithes,  he  Ihall* 

have  a  Prohibition,  and  fuch  modus  fhal!  be  tried  there. 
Pitlm.  523 — 5  :  Lane  59  :  I  Roil.  Abr,  539. 

Tiie  Grand  Seffions  of  l^orth  Waks  may  fend  a  Pro- 
hibition, and  write  to  the  Spiritual  Courts  there.  1  Sid.gz, 
but  for  this  fee  Cro,  Car.  341  :  1  Jsn.  330  :  f^augh.  41  r; 

It  is  kid  down,  that  though  a  furmife  be  a  matter  of* 
fafl,  and  triable  by  a  Jury,  yet  it  is  in  the  difcrction  of 
the  Court  to  deny  a  Prohibition,  when  it  appears  to  ihcm' 
that  the  furmife  is  not  true.  Hcb.  6-j. 

Uut  it  hath  been  held,  that  awarding  a  Prohibition  is 
a  matter  difcrctionary  ;  (hat  is,  that  from  thc«circum- 
llances  of  the  cafe,  the  fuperior  Courts  are  at  liberty  to 
exercife  a  legal  discretion  therein ;  but  not  an  arbitrary 
one  in  rcfufing  Prohibition,  where  in  fuch  like  cafes- 
thcy  ha»«  been  granted,  or  where  by  Law  they  ought  to 
be  granted.  U^imh.  78. 

It  hath  been  determined  in  the  Houfe  of  Lords,  that 
no  writ  of  error  will  lie  on  the  refufal  of  a  Prohibition  ; 
but  when  a  confultation  is  awarded,  it  is  within  an  itfeo 
confJeratum  eft,  and  then  a  writ  of  error  will  He.  1  Ld, 
Raytii.  545. 

if  the  mafter  of  a  fhip  fues  in  the  Admiralty  for  his 
wages,  and  a  Prohibition  is  moved  for,  on  a  fuggellion 
that  the  contraft  was  made  on  land,  and  the  Court  is  of 
opinion  tiir.t  a  Prohibition  ought  to  be  granted  ;  in  this 
calc  ihcy  will  net  coaipcl  the  party  to  find  fpecial  bail  to 
the  aflion  in  the  Court  above.  Salk.  33:  Cartb. 
Cum.  74  :  1  Ld.  Rayrfi.  576, 

If  there  is  judgment  againft  a  fimonill,  who  by  the 
aflcnt  of  parties  is  to  contli.ue  for  a  ccriaiti  time  on  the- 
benc6ce,  and  who  at  the  expiration  of  the  time  refufes  to 
remove,  but  commits  walle,  a  Prohibition  to  Hay  waile 
may  be  had  by  the  patron,  incumbent,  or  any  other  pcr- 
fon,bccaufe  that  is  the  Kirg's  wri'.;  nndany  oi>emay  prey 
a  PtohibUion  for  the  King,  and  it  i;  grantable  r.v  debnc 
ju/iititVt  and  not  in  the  difcrction  of  the  Court.  1  5;./, 
65 :  Hob.  247. 

11.  The  King  may  fue  for  a  Prohibition,  though  the 
plea  in  the  Spiritual  Court  be  between  two  cornmoa 
perfons ;  hecaufc  the  fult  is  in  derogation  of  his  Crown 
and  di.nity.  F.N.B.  40. 

If  the  Ecclefiaftical  Court  hold  pica  of  any  matter 
which  belongs  not  to  their  jurifdiflion,  it  has  been  al- 
ready ftated,  that,  on  information  thereof  to  the  King'j 
Court',  a  ProhibiliOii  will  iHuc.  2  Ja/I.  Coy.  And  if  a 
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man  libels  m  ihe  Spiritual  Ccuri  for  a  matter  which 
doei  not  appertain  to  ttiat  Cuun,  but  to  the  Common 
Law.  as  a  matter  of  franlc-tcncmcnt ;  yei  he  htmfelf, 
a|;Minlt  t\h  own  fuit,  may  pray  a  Prohibition*  and  have  it. 
2  Rti/.  Ahr.  312:  I  Lttn.  1 30 :  QtmUf.  1 49  :  1  z  C«.  56. 

So,  where  the  p>atntift'iii  the  Spirituat  Court  brought 
a  Prohibition  to  lUy  his  own  Tuic  there,  for  that  be 
futn^  for  tithes  by  virtue  of  a  Icale  vaxcc  by  the  vicar  of 
ji.  for  three  yeaT>,tttc  dcfcn<l.inc  cUimrd  to  be  diTchargcd 
of  tithes  by  a  foriiier  Icafe  and  compofiiion  by  deed ; 
and  in  this  cafe  it  held,  that  the  plainttfF  himfelf 
iiuy  have  a  Frohibttion  to  Day  the  futt ;  for  the  ccclc- 
fiaftical  Judges  are  n&t  to  mi.iid!e  with  the  trial  of  Icafcs 
or  real  contracts  tho'igh  thty  have  juriiviiition  of  tlie 
original  cautc,  (•tix.  the  tithes) ;  for  the  Icafe  is  in  the 
i-e^Ity.  and  is  not  merely  acci^lcniai ;  and  it  makes  no 
diiTerence,  that  the  ptairtifT  biin(;»  Prohibition  to  llay 
Ins  own  fuit ;  for  if  tftc  Temporal  Court  has  knovilcdgc 
by  any  mean5,  that  the  Spiritual  Court  med«Jles  with 
tcmpoisl  iri«U,  a  Prohibition  ou^ht  to  be  awarded. 
■Crs.  Jaz.  ;5i  :  2  UuiJI.  283  :  Lilt.  Rff.  10. 

Jf  a  t-icar  fues  a  pariniionrr  for  tithes  in  the  Spiritual 
Court,  and  the  parloa  appropriate  appears  there  pre  in- 
ttrefe/M.  and  prays  a  Prohibition,  it  fhall  be*  granted- 
Z  Jioi.  j4hr,  312  :  Cro.         25  I  :  Keinv  1 10. 

If  len'ce  for  years  if  fued  in  the  Spiritual  Court  for 
titbef,  hr  in  rcvcrfion  may  have  a  Prohibition.  Mcwr 

:  Cro  Eliz.  5J. 

But  no  man  \%  emitted  to  a  Prohibition,  unlefs  he  is 
in  danger  of  being  injured  by  fomc  fuit  .-i^lually  depend- 
ing ;  therefore,  on  a  petition  to  the  ArchbiOiop,  or  other 
Btcietiallicai  Judge,  no  Prohibition  lie<.  Mar<h  21,  45. 
A  Prohibition  f.v/d  iiKiffdoa  not  lie.  JJ/ct  56. 

If  fcveral  libelk  are  cxitibtied  againlt  A.  and  B,  in  a 
.matter  in  which  the  Court  hath  not  C'jnufance,  J.  and 
J7.  canot  join  in  a  Prohibition;  fo  if  the  griefs  be  fe- 
veral,  as  Tome  books  fay.  N»/t^ii  1  /.tm.  2S6:  Crt, 
Car.  129. 

But  where  the  wear  of  J,  libcllrd  feveral  perfons  fc- 
vcrally  for  tithes,  who  joined  in  a  Prohibition,  foggciltng 
a  m»4in ;  though  the  Court  held  in  this  c^fe,  thut  the 
Prohibition  was  not  rcguUrly  brought,  being  in  ail  their 
names,  when  there  were  fcveral  libels;  yet  inafmuch  as 
this  wa«  on  a  cullom,  and  matter  triable  at  Common 
JLaw,  in  which  the  Kccleftallical  Court  was  properly 
prohibited,  though  not  in  exa^l  form,  they  refufcd  to 
award  a  contultation;  but  dircded  that  the  parties  fltould 
put  in  fcveral  d'.-clarations,  as  if  there  had  been  fcveral 
Prohibitions.  Tuv  128  —  9:  Oum  ij. 

So  if  A.  libels  againll  B.  and  C.  for  defamation,  and 
they  fue  ft  Prohibition,  they  fhall  join  in  attachment  00 
It ;  and  it  is  no  obje^licn  to  fay.  :bat  the  defamation  was 
Several.  I  Ld.  Rtr^m.  1 27  ;  and  fee  l  ytnt.  z66  :  Raym. 
43$  :  Cemb.  44S. 

Where  two  or  more  arc  allowed  to  join  in  a  Prohi- 
bition, and  onr  dies,  the  writ  (lull  not  abate;  becaufe 
i^oihing  is  to  be  recovered  ;  they  arc  only  CO  be  dtf- 
charged.  Qtxtn  13. 

III. The  PARTvaggrievcdinthe  Court  below  applies 
to  the  fuf  cf'or  Court,  letting  forth,  in  a  fuggcllion  upon 
record,  the  nature  and  caufe  of  his  complaint,  ia  being 
drawn  A^A.'rW  txa.xtn,  by  a  jurifdi^lion  or  manner  of 
procefs  diiailoued  by  the  laws  of  the  kingdv/m  :  upon 
MJiich«  if  ihe  nauer  allcdgcd  appears  10  Uie  Couri  to 


be  fufficicnt,  the  writ  of  Prohibition  immediately  ifloes ; 
commanding  the  Judge  not  to  hold,  and  t)ic  party  not 
to  profccute,  the  plea. 

But  lometimes  the  point  may  be  too  nice  and  doobt- 
ful  to  be  decided  merely  upon  a  motion  :  and  then,  for 
the  mor:  filemn  determination  of  the  c]'  efli  ^n,  the 
party  appKing  for  the  Prohibition  is  dirc<:t<:d  by  the 
Court  to  declare  in  Prahtbuiun ;  mat  is,  to  prufccutc  an 
aAion,  by  filing  a  declaration,  againd  the  other,  upon 
a  fuppor.uon  or  Aiftion  (wnich  <s  not  traverfablc  )  that  he 
has  proceeded  in  the  fuit  bcIo.v,  natwitl-.ibndtng  the 
writ  of  Prohibition.  And  if,  upon  demurrer  and  argu- 
ment, the  Court  (halt  finally  be  of  opinion,  that  the 
matter  fuggcftcd  is  a  good  and  fuiiici*;nt  ground  of  Pro- 
hibition in  point  of  law,  then  judgmcrt  with  nominal 
damages  Oiall  be  given  for  t.^e  party  compUioing,  and 
the  defendant,  and  alio  the  inferior  Court,  fhall  be  pro- 
hibitcd  from  proceeding  any  firiiicr.  On  the  other 
hand,  if  the  fuperior  Court  lhalt  think  it  no  competent 
ground  for  rellraining  tSc  inferior  jurifdiition,  then 
judgment  fball  be  given  againft  him  who  applied  for  (he 
Prohibition  in  the  Court  above,  and  a  writ  of  cen/tih- 
aiieu  flioJI  be  awarded  ;  fo  called,  becaufe,  upon  deli- 
beration and  confuitation  had,  ttic  Judges  lind  the  Prohi- 
bition to  be  ill  founded,  and  therefore  by  this  writ  they 
return  the  caufe  to  its  original  jurifdiflion,  to  be  there 
determined,  in  tne  inferior  Court.  3  Cwa/jt.  c.  7. 

Leave  to  declare  in  Prohibition  will  be  granted  only 
when  the  Court  inclines  to  prohibit,  not  wiicn  it  inclines 
to  the  co!itrary.  t  B/acL  R:^.  St  :  Ocu^.bzo  (528).— 
The  party  applying  lor  a  Prohibition  nas  no  right  to 
infill  on  dccUring,  when  the  Court  is  fai:siied  that  liia 
application  is  groundicls;  but  tne  det'endant  in  Prohi- 
bition may,  when  the  v^inion  of  the  Court  is  againll 
him.  1  Burr.  198. 

Even  in  ordinary  cafes,  the  writ  of  Prohibition  ii  not 
abfolutcly  final  and  conclufive.  For,  ihuugh  the  ground 
be  a  proper  one  in  point  of  laa,  /or  gramuig  the  Prohi- 
bition,  >e:,  if  the  fail  that  gave  riic  to  it  be  aft^rrAards 
failitted,  the  caui'e  fhall  be  remanded  to  the  prior  jurif- 
dic^ion.  If,  for  inttance,  a  cultom  be  pleaded  in  the 
Spiritual  Court,  a  Pruhtbitiou  i)'.ight  to  go,  becaufe 
that  Court  has  no  authority  to  try  it ;  but,  if  the  fad  of 
fuch  a  cutlom  be  brought  to  a  competent  trial,  and 
be  there  found  falfe,  a  writ  of  coiiluluiion  will  be 
granted.  For  i;tis  purpofc  the  party  prohibited  may 
appear  to  llie  Prohibition,  and  take  a  d.claration,  («hich 
mutl  always  parfue  the  fu^gellion,)  and  fo  plead  to  iffue 
upon  it ;  denving  tlie  contempt,  and  traverfing  the  cuf- 
totii  upon  which  the  Prohibt.ion  was  gruu  tded  :  an  j,  if 
that  ifTbe  be  found  for  the  dclccdant,  he  lhall  then  have 
a  writ  of  coniulta  ion. 

The  writ  of  coiifultation  may  alfo  be,  and  is  fre- 
quently, granted  by  the  Court  without  any  aAton 
brought;  when,  after  a  Prohibition  ilTutd,  upon  more 
mature  confideracion  the  Cuurtarc  of  opinion  tnat  the 
matter  fuggcflcd  is  not  a  good  and  futhcicnt  ground  to 
Hop  the  proceedings  below.  3  Ceum.  c.  7. 

Where  the  matter  fuggefled  for  a  Prohibition  appears 
on  the  face  of  the  libel,  to  be  out  of  the  jurifdidion  of 
the  Inferior  Court,  an  affidavit  of  the  truth  of  the  fug- 
g.tlion,  is  ne\er  iniiticd  on  ;  but  if  it  docs  not  appear  on 
the  lace  of  the  libel,  or  if  a  Prohibition  it  moved  tor,  for 
more  than  appears  on  the  face  of  the  iibclj  to  be  out  of 
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their  Jarirdiftion,  ihere  ougJit  to  fee  an  affidavit.  2  Sali, 
549  :  I  P.  IVtm.  6ij,  4.77  :  Antlr.  304. 

The  lugg^Hion  in  ihc  Temporal  Courts  mjy  be  ira- 
rerfcd.  2  irjl.tn  :  2  Co  14:  A/cor  5:5. 

On  a  ru.'i  to  li-CA-  cauic,  why  a  Prohibition  (houM  not 
be  granted,  tu  flay  a  fuit  in  the  Court  of  the  Archdea- 
con of  Litchfield,  ngiiinll  one  for  not  going  to  church, 
nor  receiving  the  facran-ru  thrice  a  year,  on  fug- 
gellion  of  rhc  Uamitr  of  Ehz.  ?.nd  Toleration  Afl,  and 
then  qualifying  himfelf  within  the  afl,  and  allcdging, 
that  he  pleaded  it  belo^v,  and  ihey  refuft'd  to  receive  his 
plea;  caufc  was  (hewn,  that  this  ta£l  wai  (aire,  and  that 
the  plaintiil  waj  not  a  Diflcntcr,  nor  harf  quitificd  him- 
f.'lt  tit fupra^  ajj  (ilai  there  was  no  afti  lAvit  of  thi-  f^dl 
by  the  plaintiiF ;  hy  which  means  any  pcrfun  might  coni«r 
and  fugg  ft  a  u'fc  (act,  and  ouft  the  spiritual  Court  of 
their  juri.diclion  ;  which  ti  c  Couit  adn>itird,  therefore 
for  want  of  luch  affidavit  the  ru!;;  was  difchargcd.  1  LJ. 
Rajm.  t2l  t. 

U  a  pica  to  tti  inff  .•  m  jurifdiflion  be  properly  ten* 
dered,  w  hich  they  refufe,  though  this  b-j  a  gotxl  caufc  for 
a  Prohibition,  yet  an  utriduvit  mufl  be  made  of  the 
refufal.  i^M.  20  ;  //W.  ^06:  iKeb.2\y. 

A  motion  wai  ma.i  :  ibr  a  Frchibiiion  to  the  Eccle- 
fialHcai  Court  of  L^nJoa,  for  editing  a  woman  on 
a  fuggcHion  thji  the  wurds  ivcf^  aaionahic  there  by  the 
cul'tom  of  thcpl.ice;  but  thf  Court  wdii'J  not  grant  a 
prohibition  without  oath  r>ade,  that  if  any  fuch  words 
were  fpoken,  ic  was  in  handaHt  and  not  clfcwhere. 
567. 

On  a  libd  for  calling  the  pl  untiff  oM  thief  and  old 
whore  J  the  dj^fcndant  fgggertcd  for  a  Frohibiiion,  that  if 
any  luch  words  were  fpokcn,  they  were  'pokcn  at  the 
fame  time ;  but  this  fuggclHon  was  held  III,  htrcaufe  the 
words  ought  to  have  been  fully  confefTtd.  1  VtHt.  10. 

By  Jhit,  li^  I  EJ  6.  c.  13,  it  is  ensiled,  '*  That  if. 
in  cai'ts  of  fuits  in  the  Ecctefiallical  Court  for  Tithis^ 
any  party  fuc  for  any  Prohibition,  that  then  the  fame 
party,  before  any  Prohibition  (hall  be  granted,  lhall 
bring  and  deliver  to  the  h;inds  of  fomc  of  th«f  Jinigei  »  f 
the  fame  Court,  where  fuch  pany  demandetl  Prohibi 
tion,  the  very  true  copy  cf  the  libel  depending  in  the 
Kccleliailical  Court,  concerning  the  matter  where  the 
party  demandcth  Prohibition,  fubfcribed  with  the  hand 
of  th<T  fame  party  j  and  urrfcr  ih---  copy  of  the  libel  fliall 
be  written  the  fuggc!lton,  wherefore  the  party  demandeih 
the  Proliibition ;  and  in  call-  th-j  foggeftion,  by  two 
witncfTes  at  the  half,  be  not  proved  true,  in  the  Court 
where  the  Prohibition  flnll  be  granted,  then  the  party, 
that  is  hij  dered  of  his  fuit  in  the  l\ccle(iaftical  Court  by 
luch  Prohibition,  lhall,  on  his  reqiiell,  without  delay 
have  a  confultation  granted  in  the  fame  cafe,  in  the 
Court  where  the  Prohibition  was  granted;  and  (hall  re- 
cover double  colU  and  d'tmago  agair.H  the  party  that 
foparfucd  the  Prohibition  ;  the  colt>  and  damages  to  be 
a/TcTcd  by  the  Court  where  the  confultation  (hall  be 
granted;  (or  which  cofts  and  damagej  the  party  to 
whom  they  fhuU  be  awarded  may  have  an  a^ion  of 
debt  by  bill,  plaint,  or  information,  in  any  Court  of 
Record.  Sec  ftats.  27  H.  8.  t.  20:  32  H.  8.  c.  7.  to 
which  thift  a^  refers. 

In  the  coiiilru^tian  of  the  above-mentioned  Hatuiethe 
foilowin;;  opicions  have  been  holden. 


That  this  flatute,  referring  to  p^ts.  27  H.  8.  c.  20 ; 
32  //.  8.  e.  7  ;  wiiich  cxteod  to  litlies  and  otferings  ge- 
rer-lly,  all  fuch  tithes  and  church  duties  as  are  men- 
tioned in  thofe  rtaiutcs  arc  as  much  within  this  ad  as  if 
particularly  enumerated.    2  /«,-?  662:    £)|cr  170.  ^. 

Therefcrc  it  extends  to  Prohibitions  to  luits  of  fmall 
tithes  as  well  as  great.  Tel'u  102  :  2  Ld.  Raym.  1 17a. 

iio  It  hath  been  adjudged,  th;it  the  fuggcftion  of  a  mff- 
dui  dtcimandi  ougi  t  to  be  proved  within  (ix  months,  be- 
ing wiiiiin  the  a£l.   A^ay  148;  Tthj.  104. 

So  where  one,  who  was  fucd  (or  ti'he  of  hay  in  the 
Spititual  Court,  fuggcilcd  for  a  Prohihiiioi)»  that  he  was 
to  pay  fo  much  on  an  arbitrament ;  aiid  it  was  held,  that 
this  fuggelliun  ought  to  be  proved,  as  well  as  one  made 
of  a  msiiui  decimandi :  fo  on  a  fuggcltiun  on  the  JIai-  31 
//.  U.  r.  13.  ^  21,  that  lands  are  tiihe-trec  ;  becauf:  the 
claufc  requiring  the  proof  of  a  fuggeft:on,  is  geneial,^ 
and  not  limited  to  reil  roirpofition.  1  RcU.  Rtf>  55. 

So  on  a  (uggcftion,  that  the  fuit  in  llic  Spiritual  Court 
was  for  tithc»  of  he.iih  and  barren  ground  improved, 
within  Iifvcn  years  aficr  the  improvement,  coniiary  to 
the  rtatute ;  in  this  cafe  proof  of  the  fuggeltion  witnin  (ix 
months  wa>  held  ncccfliiry.  i  'Jen.  231  :  Cro.  Car.  2c8. 

But  it  hath  been  htM,  that  there  needs  no  proof  of 
the  fuggclbon  where  the  fuit  is  for  tithes  contrary  to 
common  right,  or  where  the  contract  of  the  paity 'm 
fuggcAcd.    Ccmb.  147. 

It  hath  hccn  held,  that  the  foggeft'ron  need  net  be 
proved  llrifily,  nor  with  precife  certainty  as  to  all  its 
circumflances ;  but  that  if  it  be  proved  in  fublUnce,  or 
in  fuch  a  manner  as  to  (liew  that  the  Ecdefiallical  Court 
has  not  jurifdiAion,  it  is  fufacient.  Cro,  Elix.  736 : 
Mccr  91 1. 

'i'he  fuggeflion  muft  be  proved  by  honeU  and  fuScient 
witncfTes,  which'is  reqaired  by  the  exprefs  word?  of  thtf 
llatuce ;  triercfurc  the  tc(limony  of  one  attainted  of 
felony,  excommunicated  or  convidlcd  of  rccufancy,  is, 
as  in  other  cafc>,  to  be  rejefted.    2  Bulji.  154,  ^ 

But  it  hath  been  held,  that  prrfons,  fuch  as  panfhionrrs, 
l^c.  who  may  not  he  fufficicm  and  able  witneflesata 
I  trial  at  Law,  mjy  nc^twithflanding  be  fufllcicni  MitnefTes 
I  to  prove  the  fu,  f  -ilion ;  the  chief  \v.Xxr.x  of  the  llaiute 
,  being  to  prevent  vt-xatu>ui  fuggeUioni' ;  alfo  it  hath  been 
held,  that  after  the  admitting  rfnd  recording  the  proof  of 
the  fuggellion,  rothing  is  to  be  nbjcflcd  agasni!  the  pei- 
fons  of  the  evidence.  Mich.  27  Car.  2.  in  C.  JJ. 

If  a  fuggellion  confifls  of  two  parts,  it  if  faid  to  be 
fulficicnt  to  producp  one  witnefs  to  one,  and  another  to 
another.  1  Fent.  1C7. 

It  hath  been  held,  that  the  fix  months,  for  proof  of 
thefurmifc,  (hall  beaccounti-d  according  10  thecaU-ndriri 
for  that  this  biing  a  computation  which  concerns  the 
church,  it  is  but  realcnable  that  it  fhoutd  be  done  ac- 
cording to  the  computation  uled  in  the  EccIeIift(Ucal . 
Law.  /ffi.  197:  Li»,  Rep.  tg:  £  Mod.  ^9. 

It  is  fnid,  that  the  time  of  fix  ntofihi,  given  by  the 
flatute  to  prove  tlu-  !i;ggcllion,  tight  ;o  be  int.:nded  fix 
months  in  term  time,  and  tli.ti  the  vacation  (houid  be 
no  part  01  the  time;  but  this  nath  been  (incc  adjudged 
otherwiir,  and  that  the  time  (hall  commence  from  tie 
tc/?e  of  ihc  writ  of  Prohibition,  and  not  fiom  the  time 
of  the  ru'e  mace  for  atvarding  it.  il/s^r  5731  Jk'cj-  jo  : 
2  Ld.  RajK.  1172  :  2  Sal-k.  554, 


PROHIBITION  in.  iv. 


If  the  ftrmife  l)«  provrd  bcfcre  one  of  the  Judge* 
V^Uhiu  (h::  iix  months,  although  it  be  noc  recorded  till 
niter  the  tlx  ironths  by  the  Court,  it  is  v,c'\  enough.  ^ 
i^W  %o.  li  mult  be  entricd  in  ilic  ofticc.   j  S!-sw.  308.  , 

it.  hath  been  held,  that  procf  uhicb  is  net  futhcunt,  . 
way  be  tuprllcd  by  beuer  proc/  within  the  fix  months, 
bij:  not  after.  Lift.  Rc/>,  155. 

Tfcc  party,  on  failure  of  proof  of  the  fuggeAioR,  fhiU 
not  orly  have  double  colls  and  dim.'vges,  but  alfo  his 
cods  and  damages  in  the  a^ion  he  brings  for  recovery 
of  them.  B'.tJ!  143.  SiCjsa:.  &  Iff  g  If-'.  3.  f,  11.  §  3  ; 
and  liiis  Difiior.-vry,  liile  (.'«//;, 

But  if  the  Prohibition  be  grounded  partly  on  a.  nsilm, 
nhich  reeds  no  prccftand  p.irtly  on  the  ccnira£l  of  iHe 

Carticf  which  doth  reed  proof,  there  ought  not  to  be  dou- 
Ic  colls;  for  mixing  the  conlrai>  with  the  manner  of 
tilhing  priv\l;.*gcs  the  whole.  JJrtr-M/tl.  :  Velv.  119. 
*  So,  where  for  a  variance  bct^vccn  the  libel  and  lug* 
gellion,  a  confultation  was  aivarded.  and  double  colls 
adjudged  to  the  dcfendam ;  this  was  held  to  be  error  by 
■the  very  leccr  of  the  ttatute,  which  gives  double  colls  only 
for  want  of  proving  the  fuggelUon,  and  for  no  other 
caufe.  Vch.  79, 80. 

So,  uherca  Prohibition  was  obtained,  on  a  fucgeflion 
which  was  not  proved  within  the  fix  months,  in  wnich  the 
defendant  took  ifluc  nith  the  plaintiA'.  which  was  found 
for  the  pbiriitf ;  in  this  cafe  it  was  refolved,  that  the 
defendant  ibould  noc  have  double  colts  for  uant  of  the 
fuggeUiofl's  being  proved  ;  for  the  flatute  is,  that  he  Ihill 
have  a  confulcation  and  double  coAs;  but  in  thlf  cafe  he 
could  not  have  a  confuU.^:ion,  the  matter  in  ilTuc  lieing 
found  .igainll  him ;  but  ought  to  have  prayed  a  confuIt> 
ation  on  the  fuegefiion  not  being  proved,  and  then 
fhould  have  had  nis  double  colls.  La:ch.  140. 

The  furmifeor  fuggeAion  may  be  brought  in  by  attor* 
ney,  and  need  not  be  in  proper  pcil'on.  1  Lton.  286. 

A  Prohibition  is  not  to  be  grantedt  he  laA  day  of  term  ; 
but  on  motion  a  rule  may  be  obtained  to  llay  proceedings 
till  theenfuing  term.   Larch,  7  ;  2  Rail.  Re}'.  4.56. 

By  JJa:.  50  E.  3.  e,  4,  no  Prohibition  lhall  go  after  a 
CODfu!iat)on  ;  unlel's  the  libel  be  enlarged,  or  oiherwife 
changed.  And  therefore,  regularly,  w  here  a  confultation 
is  awarded  upon  the  merits,  the  party  lhall  not  have  ano- 
ther  Prohibition  on  the  fame  fuggcHion.  But  if  a  con- 
fultation is  awarded,  for  want  of  form  in  the  fuggeflion 
or  proceeding  thereon,  another  Prohibition  may  be  al- 
lowed ;  or  ita  confultation  goes  for  a  coUaieral  matter, 
as  if  the  pUintid^is  nor.fuited.  ±io  if  a  confultation  goes, 
and  the  party  againll  whom  it  is  granted,  appeals,  the 
appellee  may  have  a  Prohibition,  though  the  appellants 
cannot  So,  if  after  confultation  the  plainiilf  pleads  the 
fame  matter  (which  was  fuggelled  and  found  againfl  him 
at  Common  Law)  in  the  Spiritual  Court,  which  is  accepted, 
and  procecdi  there  for  trial,  the  former  defendant  may  have 
a  new  Prohibition.  ;>cc  Cem-  Dig.  title  Pnhihitin  (K.  3), 

A  Suggcftion  for  Prohibition  begins  thus ; 

Be  it  kemembireb.  That  on»  dc.  ccms  htfort  cur 
Ltr/f  tht  King  M  Wt-flminfler,  C.  D.  in  kit  prcpir  ^rj'&a^ 
wtJ  gi ' -f!  this  Court  here  10  undtrjiand  and  he  inJoriKtd, 
Ti::j  -w'-iruu  A.B.  isc-  (fetting  forth  the  complaint  and 
procvT^.g  in  the  other  Court,)  ctntraty  to  the  lofvis 
mnd  eujtcmt  of  thr  iiagdsm  :  Wherefirt  the  /aid  C.  tmploring 
she  aid  of  thit  HeitsuriaU  Court,  if/fort  tht  King  hunfilf, 


fr'-yttl  to  tt  rtlii\:d^  aad  tc^t  he  ni-t:  Lju  li:  M»jtjffi 
m'fit  of  frehivttia:,  din^'itd  ti  ti>e'j!^i  tf  the /aid  ilivrt^ 
l£C,  /ft  ^t  ohjli!  h'.K  4inJ  thttn  /rix  s^img  anv/iuribfr  cog' 
r.ixiinct  cf  the  /otA  ptta  lefoi-i  thnt^  touching  or  ecKccrnit:' 
ike  fremt/ki:  A»d  it  ti  graai-'d  him  a:ri-,  d:aglr,  Ac 

The  common  form  of  a  Prohibition  mos  thus  : 

GlOKOr.  iV:.  71-  A.  B.  t^c.  Grec/^fg,  ife  prchihit 
jipy  thatjtti  hi!d.rtt  f'ta  in  tht  Court,  ScQ.  of  \  &c.  ".'.hfrctf 
L.  D.  cewfta^iUr  tlut  E.  F.  drafts  him  ieto  piea  h:/(re 
ysv,  &c.  And  to  tiic  p^rty  himfelf-;  fravilit  or jtr. 
hid  yo:t  E.  F.  ihutjta  /hUf^M  w/  the  fd:a  i«  tit  Ccuri  of. 
Sec,  'u-hn-^-o/  C.  D.  t^mplai/is,  thai  jx4i  draw  hint  into  the 
Court  t  &c. 

IV.  A  pROH  iciTioK  doth  lis  as  we!l  :o  a  Temporal 
Court  as  to  the  Spiritual ;  Court  of  Admiralty,  or  c.her 
Court,  whofc  proceedings  are  diilerent  from  ihclc  ia 
the  iiuperior  Courts  of  Common  Law  ;  if  fuch  Temporfl 
Court  exceed  the  bounds  of  its  uirifdiClion,  or  tak^  cog- 
nir^nce  of -matters  not  arifiog  within  its  juritai^oK. 
F.  A.  B.  4;  :  t  Uji.  229,  243,  601  :  2  RoiL  Rep,  379 : 
t  Aoli.  Rep.  252. 

A  Prohibition  lies  to  a  Court  of  Appeal,  where  it  ap- 
pears they  have  no  jurifdiction  over  the  fubic4i ;  even  af- 
ter they  have  remitted  the  fuit  to  the  Court  below,  and 
awarded  colU  againd  the  apf ellaot,  and  though  the  parif 
applying  for  the  Prohibition  be  the  appellant.  I  Term  Rep* 
552.  See  pc/i.  V.  ^tnd  0.m.  Dig.  title  Prohibition  D.  ai 
to  the  time  when  a  Prohibition  lhall  be  granted. 

If  trcfpafs  i-i  armii  be  brought  in  the  Couoty- 
coart,  a  Prohibition  lies  to  the  plainiilf.  F.      B.  47. 

So  if  one  fucth  another  in  a  Court-Baron  or  other 
Court,  which  is  not  a  Court  of  Record,  for  charters  con- 
cerning inheritance  or  freehold,  he  iball  have  a  Prohi- 
bition. F.  N.  B.  47. 

A  perfon  having  obtained  judgment  in  B.  R.  for  his 
debt  and  damages,  brought  at^ion  for  recovery  of  thcot 
againll  the  bail  in  the  Court  of  the  Tcivtr  of  London t  in 
which  aAion  the  party  was  taken  on  a  capiat^  and  was 
refcued,  after  which  the  plalntiiF  brought  his  aftion  om 
tht  ca/i  in  that  Court  for  the  refcue ;  and  all  this  appear- 
ing to  the  Court  of  B,  R.  they  granted  a  Prohibition, 

1  Rep.  54. 

So  where  an  a^ion  of  debt  was  brought  in  the  >/<ir* 
frai/cij,  on  a  judgment  in  B,  J?,  a  Prohibition  was 
granted.  2  Sa'i.  .^39. 

A  fuit  was  furmifcd  to  be  before  the  I*ord  Prefident 
of  the  Marches,  for  an  o£cei  between  the  grantee  of  Ibe 
Lord  Prefident  and  a  llranger,  wherein  the  only  qoetboD 
would  be,  whether  the  grant  of  that  office  belonged  to 
the  Lord  Prefident ;  and,  becaufe  in  this  cafe  he  would 
be  as  it  were  both  juJge  and  party,  a  Prohibition  was 
granted.  1  Keh.  C43. 

If  there  be  one  entire  contrafl  above  40J.  and  a  man 
fae«  for  it  in  a  Court  Baron,  fevering  it  into  fmall  fums 
under  40<.  a  Prohibition  fhall  be  granted,  becaufe  this 
is  done  todefraud  the  Coartof  the  King,  ig  ffeiT.6,  zi: 

2  Rol.  Jhr,  zZo  :  F.  N.  B.  46, 

An  action  was  brought  in  the  Hundred  Court  for  40/. 
in  which  the  plainti^^  confcircd  that  he  was  fatt>fied 
one  Jhillingt  which  being  done  with  an  inicot  to  give 
that  Court  jurifditflion,  and  to  defraud  the  fuperior 
Couru,  a  Prohibilion  was  erantsd.  Palm.  $64. 

u 


PROHIBITION   IV.  V. 


If  there  be  fcvcrxl  contrails  between  A  and  S.  at 
feveral  limes'^for  divers  (urns,  each  under  40/.  but 
Amounting  in  the  whole  to  a  fum  futiicicnt  to  entitle  the 
fuperior  Court  to  a  jurifJiclion,  they  lhall  be  fucd  for  in 
fuch  fuperior,  and  ivot  in  an  inferiur  Court,  which  is  noi 
of  record.  1  65. 

So  in  a  Prohibition  to  the  Court  of  the  Honour  of 
£)e,  where  the  cafe  v^as  ;  one  contracted  with  another 
fur  divers  parcels  of  malt,  the  money  to  be  paid  for 
each  parcel  being  under  40/.  he  levied  divers  plaints 
thereupon  in  tlic  iaid  Court;  therefore  the  Court 
of  K.S.  granted  a  Prohibition ;  becaufc  though  there  be 
icveral  contrads*  yet  as  the  plainitff'  might  have  joined 
thcoi  all  in  one  a^ion,  he  ought  to  have  fo  done,  and 
fucd  in  B.  R  i  and  net  pm  the  dvfe:idint  10  unneccflary 
vexation  ;  any  more  than  he  can  fpUt  an  entire  debt  into 
dtverS/  to  give  the  inferior  Couit  juiifdidVion  /« frau*Um 
Itgii.  1  ycnt.  73  :  2  A'tA.  617  :  i  II. 

It  is  laid  down  by  Cskt.  and  admitted  in  8  variety  of 
cafci,  that  no  iofcitor  Court  can  hold  plea  c  f  any  iranfi- 
tory  ad^tion,  if  rot  made  wi:hin  the  juril'diclion,  and  thai 
tne  cauf;  ol  adion  mull  be  alleged  to  atifc  within  fuch 
jurifdii^ion.  zlafi.  231  :  1  Ztmni.  74:  a  Jca.  230: 
I  Shew,  10:  and  fee  titles  Count  i  Ccunty  Ccurt . 

Therefore,  in  an  aAion  on  a  promifc  in  an  inferior 
Court*  not  only  the  promifc,  but  the  confiilcration  muft 
be  a'Icgcd  to  arife  within  the  inferior  jurifdi£lion,  and 
fnuA  be  fo  proved  on  the  trial.  1  Rol.  Mr.  ^45. 

But  if  the  plaintiff  had  ihewn  that  the  money  had 
been  lent  within  the  jorifdiflion  of  the  Court,  crif  it  had 
been  for  goods  there  fold,  the  plaintiff  would  have  had 
no  need  to  fay,  that  ihe  defendant  alTumed  to  pay  within 
the  jurifdiflicn  ;  bccaQfc  the  law  creates  the  promifc 
on  the  creation  of  the  debt,  which  debt  being  within  the 
jurifdiifUon,  the  promife  ftiall  be  intended  there  alfo. 
Lii.  Rajm.  211. 

In  all  cafes  where  inferior  Courts  aflumc  a  jurif- 
diflion,  or  hold  plea  of  a  matter  not  arifmg  within  their 
limits,  the  party  hath  his  remedy,  and  may  ftay  their 
proceedings  by  Prohibition ;  but  fuch  Prohibition  can 
only  regularly  be  obtained  by  its  appeirin(j,  on  oath 
made,  that  the  fafl  did  arifc  out  of  the  jurifdiflion,  and 
that  the  defendant  tendered  a  foreign  pU-a,  which  was 
refufcd.  6  McJ.  1.(6:  Carth.  402:  i  Sa/Ji.  zoi :  l  P. 
Jrmt.  476. 

In  the  cafe  of  AMjie  v.  Stint  it  was  greatly  infilled 
upon,  that  though  the  party  neglefted  to  plead  to  the 
j^iri^diclion,  yet,  the  mattrr  arifing  out  of  the  inferior 
jurifdi£iion,  the  fuperior  Courts  ougiii  to  grant  a  Prohi- 
bition ;  for  oiher»»  ife  the  parties,  their  counM,  and  at- 
tornies,  would  give  a  jurildiflion  to  inferior  Courts 
which  they  were  no:  entitled  to  by  law ;  but  it  was 
otherwife  adjudged  1  and  it  fccms  10  be  now  agreed, 
that  after  adniaing  the  jurifdiftion,  or  aftf  r  imparUoce, 
the  party  cannot  apply  for  a  Prohibilion.  %  i-Ud,  271. 

But  ihefc  things  were  agreed  by  the  Court. 

If  any  matter  appears  in  the  dtclaraiion,  which  IKew- 
eth  tiut  the  caufc  of  action  did  not  arife  within  the 
juTifdifticn,  tharc  a  Pfohibition  may  be  granted  at  aoy 
iirac.  If  ihc  fubjefl-mitter  in  the  declaration  be  not 
proper  for  the  judgment  :»nd  deierminaiion  of  fuch 
Court,  there  alfo  a  Piohibition  may  be  graflted  at  any 
time.    H  the  dcfendaot,  who  intended  to  |^ead  to  the 
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jurifdiclion,  is  prevented  by  any  artilice,  as  by  giving  a 
Ihort  day, or  by  the  Attorney's  refufing  to  plead  it,  CT*. 
or  if  his  pica  be  not  accepted,  or  is  over  ruled  ;  Jn  all 
tbcfc  cafes  a  Prohibition  liUewife  will  lie  at  any  time. 
2  Mod-  273. 

A  motion  was  made  for  a  Prohibition,  to  be  dircflcd 
to  the  SherifTs  Court  in  Brijhlt  on  fuggeilion  that  caufes 
of  action  arifmg  out  of  the  jurifditt on  of  the  bheriil's 
Court  ought  not  to  be  fucd  there;  and  this  motion  v^as 
made  in  behalf  of  a  defendant  in  an  aflion,  before  he  had 
appeared,  10  flay  the  proceedings  in  the  Court,  who 
proceeded  to  attach  his  goods  in  the  hands  of  a  gar- 
nifhec;  and  the  motion  wasoppofed  ;  bccaufe  the  defend- 
ant c^uld  not  pray  a  Prohibition  on  fuggeflion  of  a  matter 
which  he  could  not  plead  ;  and  as  hert?  he  could  not 
plead  tiru  before  appearance,  fo  he  ought  nut  to  make 
iuch  a  motion  before  appearance.  And  pir  Holt,  a  man 
fball  not  plead  to  the  jurifdi^lion  until  he  appear;  but 
if  the  original  caufc  of  adion  arofe  out  of  the  jurifdic- 
tion  of  the  Couri>  the  gnrntfliee  may  plead  it  ;  and  of 
that  opinion  was  Uale  Cn.  J.  but  if  it  was  debt  on  a 
fimplc  contra;},  it  \\  attachable  where  the  perfoa  of  the 
debtor  is.    1  Ld.  Rajf/n.  346. 

So,  where  a  Prohibition  was  moved  for  to  the  CoarC 
of  the  SheriD\  of  LitiJcn  to  Hay  proceeding,  where  they 
attached  the  debt  of  the  garnifhees,  becaufc  it  arofe  out 
of  the  j kirildiflion,  it  was  denied,  becaufe  the  debt  was 
on  fimplc  contract,  which  follows  the  pcrfon  of  the 
debtor.  Ld.Raym.  347. 

V.  The  general  gionnds  for  a  Prohibition  to  the 
EccltJiaflKal  Ccurfs,  are  either  a  dcfcft  of  jurildiftion,  or 
a  dcfe<tl  in  the  mode  of  trial.  If  any  fa.&.  be  pleaded 
in  the  Court  below,  and  the  parties  are  at  iiTuc,  the 
Court  has  no  jurifdi^ion  to  try  It,  becaufc  it  cannot  pro- 
ceed according  to  the  rules  of  the  Common  Law ;  and 
in  fuch  cafe  a  Prohibition  lies  :  Or  where  rhc  Spiritual 
Court  has  no  original  jurifdidlon,  a  Prohibition  may  be 
grantcdj  even  alter  fcntencc.  But  where  it  has  jurif- 
diflion,  and  gives  a  wrong  judgment,  thix  is  the  fubjcft 
of  appeal,  and  not  of  Pmhibiiion.  3  Term  Rej>.^. — But 
when  a  Prohibition  is  granted  after  fcntencc,  the  want 
of  jurifdi^tion  mutt  appear  upon  the  face  of  the  pro- 
ceedings of  the  Spiritual  Court,  JlsJ:  Cozvf.^zzz 
4  Term  Rep.  382. 

In  all  cifes  where  it  appears  on  the  face  of  the  libel, 
that  the  Spiritual  Court,  i^c.  have  not  a  jurifdiclion,  a 
Prohihitioo  may  be  awaidcd,  ard  is  grantable  as  well 
after  as  before  fcntence ;  for  tlic  K'n^'s  fuperior  Courts 
have  a  f i;3etia;cndcncy  over  all  interior  juri (dictions, 
and  arc  take  care  that  tf-fy  keep  williin  (heir  due 
bounds.  2  L:ji.  601;  2  Roi.  Ahr.  319:  A'yr  1 37: 
t  Std.  65  :  Cic.  Eiiz.  57 1  :  Mic-r  462,  907  :  Skin.  295  : 
Cmih.  /,63  ;  hturil'.  153  :  z  Rd^  ReJ>-  z^:  Comb.  356. 

But  where  the  Court  has  a  natural  ju'-if  lic'ticn  of  the 
thing,  bi't  is  rcilrained  by  fomc  ftntuii;  as  by  fixu. 
23  U.  8  :.  9.  for  not  (.iting  out  of  the  diocefe,  theic  the 
party  muil  come  before  fcntence ;  fcr  after  pleading  and 
adminl  ic»  the  jurifdiAion  of  the  Court  belovv,  it  wo'jid 
be  hai  '  vcnicnr  to  grant  a  Piohibition.  See 

tilt;  ii  ;  and  Cro.  dtr.  97  :  a  SJjcw,  145  : 

-52  :  7  A£j*/.  137:  Cidif,  163,  243  : 
diU,  19:  J  2  Co.  76;  Saii*  543. 
i  $X  On 


PROHIBITION  V. 


On  a  motion  for  Prohibiiion  tht  cafe  was,  the  de- 
fendant libelled  in  the  Spiritoal  Court  for  tithes  of  fag- 
gots made  of  loppings  of  tteCs  ;  and  ihe  fuggeition  for 
a  Prohibition  was,  that  ih«fe  loppings  were  cut  from 
the  flumps  of  limber  trees  above  the  growth  of  twenty 
years ;  and  it  was  alleged,  that  fentence  was  given  in 
the  Spiritual  Court,  therefore  the  plaintiff  comes  here  too 
late  to  have  a  Prohibition :  but  /.  r  H»t,  the  fcnience 
will  not  hinder  the  having  a  Prohibition  in  any  cafe, 
but  in  the  cafe  of  Prohibitions  grounded  on^.i/.  23  H.  8. 
f.  9,  for  citing  out  of  the  dioccle;  but  becaut'e  the  piain- 
tifThad  cot  pleaded  ihi^  matter  in  the  Spiritual  Coon, 
they  denied  the' Prohibition,  becaufe  the  Spiritcal  Court 
has  a  general  jorii'diftion  of  tithes;  and  if  any  fpecial 
matter  deprives  them  of  their  jurifdiaion,  it  muft  be 
pleaded  there :  and  if  it  had  been  pleaded  there,  and 
ilTuc  joined  on  it,  and  on  the  trial  it  had  been  found  not 
to  be  fiva  cadua,  it  had  b«n  «.cli ;  but  if  they  had 
refufed  to  admit  the  plea,  a  Prohibition  Oiould  have  been 
granted,  z  Ld.  Raym.  855. 

If  one  fues  another  in  the  Spiritual  Court  for  a  chat- 
tel or  debt,  the  defendant  Ihall  have  a  Prohibition.  So 
if  he  fucs  for  a  trefpafs.  F.  N.  B.  40. 

If  the  Spiritual  Courts  take  on  them  to  try  the  bound- 
aries of  a  parifti,  a  Prohibition  lie?.  2  RcL  Ahr,  291  .* 
7  Cfl.  44:  I  :RsA  Rtp'  332  :  Cffl.  £.V«.  228  :  3  Uan. 
829:  3  ^fi.  286.  5.  Z'.  becaufe  the  prefcription  is  the 
ground  thereof. 

If  a  fuit  be  by  a  parfon  for  tithes,  and  the  defendant 
plead,  that  the  place  where,  is  in  another  parifh,  a  Pro- 
hibition lies ;  becaufe  they  meddle  with  that  which  is 
out  of  their  jurifdiciion,  though  tlic  original  thing  be  of 
iheii-  cognizance,  and  this  comes  in  obliquely,  z  Rcl, 
Ahr.  282  :  1  Show.  10  :  Nov  147. 

So  if  the  vicar  of  a  parilh  libels  againft  another  to 
avoid  his  inllituiion  to  the  church  of  D.  which  he  fup- 
pofes  to  be  a  chapel  of  cafe,  appertaining  to  his  vicarage, 
find  the  defendMJt  fuggcHs,  that  D.  is  aparifli  of  itfcif, 
and  not  a  chapel  of  eafe  ;  a  Prohibition  will  be  granted, 
for  they  fhali  not  try  the  bounds  of  the  pariih.  z  Re/, 
^'^r,  agi. 

So,  if  the  queBion  be  10  the  Court-Chrlfnao,  whether 
a  cbcrch  be  a  parochial  church,  or  a  chapel  of  eafe, 
a  Prohibition  lies.  Itid. 

But  if  the  bounds  of  two  vills  lying  in  the  fame  pari£h 
come  in  quedion  in  the  Spiritual  Court,  no  Prohibition 
lies ;  for  I'uch  bounds  are  triable  in  the  Ecclefiaftical 
Court,  though  ihofe  cf  pariihcs  arc  not.  1  Lev.  78. 

Tne  Eccleuafiical  Courts  have  cognizarjce  of  a  way  to 
a  church ;  and  for  not  repairing  fuch  way  the  parties 
may  be  proceeded  againil  in  the  Spiritual  Court. 
March  4;. 

So,  if  a  parfon  is  prevented  from  carrying  away  his 
lithe  by  the  flopping  up  the  afual  way,  he  may  have  his 
remedy  in  the  licdefiafiical  Cowrt,  grounded  on  the  fta- 
lute  2     3  Ed.  6.  f.  13  :  B»-fi.  67  :  i  7<in.  230. 

iJut  if  the  q  JcUion  be,  whether  he  is  to  have  one  way 
or  another,  or  whether  fuch  a  way  be  a  highway  or  not ; 
this  cannot  be  tried  in  the  Spuitual  Court.  March.  15  : 
1  Bulji.  67  :  2  RcL  Ahr.  287. 

So  if  the  Churchwardens  of  a  church  fue  for  a  way 
10  the  church,  which  they  claim  to  appertain  to  all 
the  parifhioners  by  prefcription,  a  Prohibition  fhall  be 
gianicd;  for  this  right  being  grounded  on  the  pre- 


fcriprion,  is  to  be  tried  in  the  Temporal  Court?,  z  RolU 
Rtp.  41,  287. 

If  a  man  be  admitted,  inilitutcd,  and  indocled,  and  a 
fuit  is  comme.iced  in  the  Ecc'cfiafitcal  Court  to  avoid 
the  iniliiotion,  loppofirg  it  not  valid  ;  though  the  thing 
be  of  their  cognizance,  yet  bi'caufe  the  induCiicn,  which 
is  temporal,  and  gives  n  i.iy  right,  may  depend  on  it,  3 
Prohibition  lies.  Hch.  15:  Latch.  20c:  t  Bm^.  179: 
III.  Rep,  165  :  Pcph,  133  :  1  Ro'..  Air,  z8x:  I  Shtr^v. 
Rep.  10. 

If  there  be  a  fuit  for  tithes  in  the  Ecclcfiaftical  Court, 
and  the  tenant  pleads,  that  the  party  who  fues  is  not  in- 
cumbent, but  that  S.  is ;  and  this  plea,  becaufe  ic 
goes  ^o  the  right  of  the  incumbency,  is  rejefted,  a 
Prohibition  lies ;  for  by  denying  the  tenant  this  liberty 
U  might  be  twice  charged  for  tithes.  Cra.  Elix.  22S  ; 
3  Lectt.  265. 

Tiicre  are  frequcr:  inliances  of  Prohibitions  being 
granted  to  the  Ecclefialhcsl  Courts,  to  lUy  fuita  for  fees 
by  chancellors,  regiftrars,  and  proftors  in  thofe  Courts  ; 
on  this  foundation,  that  demands  for  work  end  labour, 
are  proper!)  determinable  at  Common  Law,  and  fees 
cannot  be  lettled  by  the  canon  Uw ;  and  that  the  Spi. 
ritual  Court  can  only  give  coih  and  expenccs  of  fuit, 
but  that  no  afticn  of  deb:  will  lie  for  fuch  coih  at  Com- 
mon Law  ;  and  that  the  profits  of  an  office  being  tem- 
poral, the  remedy  for  them  ought  to  be  by  ^uaafum  mt- 
ruit ;  or,  in  cafe  it  be  an  o£ce  of  freehold,  by  alfifc  ; 
the  denial  of  jurt  fees  being  a  dilTciun  ;  therefore  ic 
feems  to  be  now  feulcd,  that  neither  a  proftor  nor  re- 
gillrar  can  fue  for  fees  in  the  Spiritual  Court,  but  that 
the  proper  remedy  is,  in  cafe  of  a  fee  certain,  by  an  in- 
dti:!atus  offumpft,  or  in  cafe  of  an  uncertain  fee,  by 
^itantum  meruit  \  and  in  fuch  fuits  it  is  not  necelTary  to 
prove  a  retainer,  that  bcirg  implied  by  law.  a  Rcl^ 
Ri'p.^g:  ^  Leoa.  268:  i  AUd.  176:  z  Keh.  615: 
3  Keh.  303,  441,  5  16  :  I  Salk.  333  :  4  McJ.  254. 

If  a  legatee  takes  a  bond  from  the  executor  for  pay- 
ment of  the  legacy,  and  afterwards  fues  him  in  the 
Spiritual  Court  for  the  legacy,  a  Prohibition  will  be 
granted  ;  for  by  taking  the  obligation  the  nature  of  the 
demand  is  charged,  and  becomes  a  debt  or  duty  reco- 
verable in  the  Temporal  Court.  Velv.  38  :  2  Vtrn.  31. 
But  2  RqL  Rep.  160.  S.  P.  cent.  And  fee  title  Legacy  4. 

Matters  of  freehold,  and  the  rights  of  inheritance!, 
are  only  determinable  in  the  Temporal  Courts  ;  {0  tbac 
if  the  Ecclcfiafucal  Courts  intermeddle  with  thofe,  a 
prohibition  lies,  F.  K.  J?.  40  :  z  Rcl.  Ahr.  2b6  :  Lit, 
Rep,  164. 

As  io  a  feoffment  of  tithes  and  lands,  where  there  i» 
no  livery,  if  they  adjudge  the  tithes  to  pafs,  cotwith- 
(landing  there  is  no  livery,  a  Prohibition  will  lie.  Crc. 
Jac.  270  :  I  y^nr.  41. 

So,  if  a  man  dcvifcs,  that  his  lands  fhall  be  fold  for  the 
payment  of  his  debts,  and  that  the  overplus  fhall  be 
paid  to  fuch  perfons  in  certain  Qiares ;  the  legatees  in 
this  cafe  cannot  fue  in  the  Ecclefiatb'cal  Court ;  for  the 
provifions  intended  them  arifc  originally  out  of  lands, 
and  their  proper  remedy  in  this  cafe  is  in  a  Court  of 
Equity.  Djer  151,  264  :  fhh.  265  :  2  RoL  Ahr.  284—5  • 
2  Shcfw.  50  :  Cro.  Car.  16. 

liut  if  a  rent  be  dcvifed  out  of  a  farm  for  years,  the 
Ecclcfiaflical  Courts  may  hold  pica  thereol ;  for  the 
term  for  years,  being  only  a  chattel,  is  tclUmentary, 

con- 
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confcqueotl/.- (lie  rent  devifcd  thereout,  i  SiJ,  379: 
Z  Keh.  5  :  l  Lfv,  179. 

The  rights  to  offices  for  life  in  the  Ecclcfiaftical 
Courts,  or  Couru  of  Admiralty,  arc  determinable  at 
Common  Law  ;  as  in  the  quellion  concerning  the  vali- 
dity of  nvo  patents,  by  which  the  office  of  Rcgillrat  to  a 
Bilhop  was  granted;  it  was  held,  th.it  this  ftiould  not 
be  tried  in  the  Spiritual  Cjurt,  though  the  fubjecl-mat- 
ter  be  fpiritual ;  b?caurc  the  ulTicc  itlclf  being  matter  of 
freehold  i^,  for  that  rcafon,  of  temporal  cognizance, 
a  Rol.  Ahr.  285 — 6  :  Hay  91  :  Latth.  228  :  Paltn.  450: 
G^h-  390:  Cn.  Car,  65  :  2  ^9/.  Rep,  306  :  Rayra.  83: 
1  Ltv.  125:4  Mod.  ty  :  Comb.  ^06. 

When  the  right  of  elcfUon  to  the  office  of  Canon-re- 
fideniiary,  a  freehold  othce,is  in  the  Dean  and  Chapter, 
a  Prohibition  fliall  go  to  the-Bilhop,  claiming  a  right  to 
prcfeni  by  Upfc,  under  pretence  of  his  vifttatorial  autho* 
rity.  I  Term  R<J>.  6^0. 

Trefpafs  on  a  glebf,  being  freehold,  cannot  be  deter- 
mined in  the  EccleGaflical  Court.    Bro,  yHri/Ji^ha, 

A  parfon  libelled  againfl  the  defendant  in  the  Spiritual 
Court  of  york  for  having  cm  elms  in  the  charch-yard  ; 
and  a  Prohibition  was  granted,  on  fuggeftion  that  they 
grew  on  his  freehold.   1  LJ.  Raym.  212. 

If  a  remedy  be  given  in  any  cafe  by  ftatute,  in  a 
Temporal  Court,  a  Prohibition  lies  to  the  Spiritual 
Coart,  if  a  fuit  be  there,  though  the  matter  be  of  a 
fpiritual  nature ;  except  where  the  jurifdiftion  of  the 
Spiritual  Court  is  faved  by  thefame  ftatute.  1  Inji.  96,^. 

Preaching  without  licence  ts  within  the  aifl  of  Uni- 
formity, and  therefore  Prohibition  lies  to  a  fuit  in  the 
Spiritual  Court  for  it.  Fort.  345. 

A  Prohibition  lies  to'a  fuit  for  marrying  without  banns 
or  licence,  ftnce  fiat.  z6  Gt9*  a*  3j,  by  which  it  is 
wade  felony.  2  }y:i/.  79, 

But  Prohibition  docs  not  lie  to  a  fuit  in'the  Ecclcfu 
aftical  Court  againll  2  Quaker  for  repairs  of  the  church, 
on  Jiat.  y  (J  S  fi^.  3.  c.  54  ;  though  the  aft  gives  a  re- 
medy before  Juflices  of  the  Peace  ;  for  the  old  remedy 
is  not  taken  away  :  nor  in  the  cafe  of  fmall  tithes,  under 
JIat.  7  b"  8      3.     6.  fort.  347. 

For  more  learning  on  this  Aibjed,  fee  4  Nn»  Ahr  : 
and  17  18  A&r,  s.n^Kyd'i  Com.  Di^.  under  title 
Probtkiion. 

P^OHIBITIO  DB  VASTO,  DIRECTA  PaRTI,  A  Ju- 

diciil  writ  dtrcded  to  the  tenant,  prohibiting  him  from 
making  ifjo/le  on  the  land  in  comrovcrfy,  during  the 
fuit.  Reg.  JadU.  21. 

A  Prohibition  fliall  be  granted  to  any  one  who  com- 
mits wafle,  either  in  the  houfe  or  buildirgs  of  the  incum- 
bent of  a  fpiritual  living  ;  or  who  cuts  dawn  trees  on  the 
glebe,  or  doth  any  oti^icr  walle.  A/e«r  917. 

PRO  INDIVISO.  For  unJiwM]  The  poffeffion 
■or  occupation  of  lands  or  lenemcnts  belonging  to  two  or 
more  pcrfons,  whereof  none  knows  his  fcveral  portion ; 
as  coparceners  before  partition.  Bra:l.  lib.  ^,  See  title 
Partfners. 

PKOLES,  Progeny;  Such  ilTue  as  proceeds 

from  a  lawful  marriage ;  though,  if  the  urord  be  ufcd  at 
large,  it  may  denote  others. 

PROLOCUTOR  OP  the  CoKvocATior*-HOusB, 
■  pr^UcutoT  domut  (onvotationtj.}  An  oiTiccr  cbofen  by  Ec- 


clefiaftic&I  perfoni,  publicly  alTembled  in  convocation  by 
virtue  of  the  King's  writ  at  every  Parli:iment :  there  are 
two  Prolocutors,  one  of  the  higher  Houfe  of  Convo- 
cation, the  other  of  the  lower  Houfe ;  the  tatter  or  ivhich 
is  chofcn  by  the  lower  Houfe,  and  prefented  to  the 
Bithops  of  the  higher  Houi'e  as  their  Prolocutor,  that  is 
the  perfon  by  whom  the  lower  Houfe  of  Convocation  in- 
tend to  deliver  their  relolutions  to  the  upper  Houfe,  and 
have  their  own  Houfe  efpccially  ordered  and  governed: 
his  oftice  is  to  caufe  the  clerk  to  c  >lt  the  names  of  fuch 
as  are  of  that  Houfe,  when  he  feca  caufe  ;  to  read  alt 
things  propounded,  gather  fu&Vages,  ts'4*  See  further 
title  Cctrvomtion. 

PROMISE;  AJfumfftt. 

PROMISSORY  NOTES;  Sec  uilcBiih/ Exchange, 

PROMOTERS,  Prerincres.l  Perfons  who  in  popular 
and  penal  anions  profecutcd  cffendcrs,  in  their  name  and 
the  King's,  as  informers,  having, part  of  the  fines  or  pe- 
nalties for  their  reward :  they  belonged  chiefly  to  the 
Exchequer  and  King's  Bench ;  and  Sir  EdtuarJ  Coh 
calls  them  /urbiJam  hcminum  gtniis,  3  IkJI.  191. 

To  PROMULGE  A  LAW.  Prcm-Jgare  legem.]  To 
declare,  publifh,  and  proclaim  a  Law  to  the  people  ;  and 
fo  promulged,  pnrnidgatui,  fignifics  publiihcd  or  pro- 
claimed. Secant.  6  IJ.  6.  c,  4:  I  Cmm.  45:  and  tbii 
Di^ionary,  title  Statute, 

PRONOTARY ;  See  Prothonotary. 

PROOF.  The  ftiewing  the  truth  of  any  matter  al- 
leged, or  the  trial,  or  making  out,  of  any  thing,  by  a 
Jury,  witnefles,  t^c. 

Sra^on  fays,  there  is  Prcbath  duplex,  viz.  Fi-vd 
vM,  by  witneffes ;  and  Prohath  nurtua,  by  deeds,  writ- 
ings, Cff. 

Proof,  according  to  l;7/y,  is  either  in  giving  evidence 
to  a  Jury  on  a  trial,  or  elfe  on  interrogatories,  or  by  co- 
pies of  records,  or  exemplifications  of  them,  z  Lit.  Ahr. 
393. — Though  where  a  roan  fpeaks  generally  of  Proof, 
it  fhall  be  intended  of  Proof  by  a  jury,  which  b  lh< 
flrift  fignification  is  legal  Proof.  3  Buiji.  56. 

Condition  of  a  bond  was  to  pay  fuch  money  as  an  ap- 
prentice fhould  mifpend,  on  Proof  made  by  the  confef- 
iion  of  the  apprentice  or  otherwifc ;  and  it  was  held,  that 
although  generally  Proof  fl;all  be  intended  to  be  made 
on  a  trial  by  jury,  in  tbis  cafe  it  being  referred  to  t)\e 
confeHi  m  of  the  party.it  ts  fulKcient  if  he  confefs  it 
under  his  hand.  Cro.  'jitc.  381* 

It  hath  been  infilled,  that  the  Laxv  knows  no  other 
Proof  but  before  a  jury  in  a  judicial  way,  and  that 
whioh  is  on  record  ;  but  if  the  Proof  is  modified  by  the 
agreement  of  the  parties,  th.-tt  it  fliall  be  in  fuch  a  man- 
ner, or  before  fuch  a  perfon,  that  modification  which 
allows  nnotlter  manner  of  Proof  fhall  be  obfcrvcd  and 
prevail  againfl  the  legal  conftru£lion  of  the  word'Proof. 
Std.  313:2  Lntiv.  436. 

Jn  articles  the  parties  bound  themfclvcs  in  the  penalty 
of  too/,  -l^e.  to  be  pa:d  on  due  Proof  of  a  breach ;  Proof 
at  a  trial  will  matntun  the  aftioo.  Luf*w.  .44U  Sec  fur- 
ther title  SvtdciKt. 

PRO  PARTISUS  LinERANDIS,  An  ancient  writ 
for  partition  of  lands  between  coheirs.  Reg.  Or/j.  3 16. 
See  title  P&rceners. 

PROPER  FEUDG;  See  title r^^w  L 

3  X  z  PRO- 
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PKOPERTY.  Preprittai,]  The  higheft  right  a  man 
can  hai'c  to  any  thit)|; ;  being  ufed  for  chat  iighcwhicii 
one  hjili  lo  lands  or  icncmeiiis,  good»  or  cKaticlSi  which 
no  nay  depend  on  anjuirr  m.m's  cartdy. 

tii:tarc  u:Ci)  entercj  into  (ocicty  tlicre  wi)  net  aoy 
riopcrty.but  »n  univerijl  ilgh:  infleii  cf  i:;  e*cry 
man  miglic  then  t.ilu*  to  his  ufc  what  he  plcalcd«  ai.tl  re- 
tain it,  ij'  he  had  (ufilcicnt  power :  but  wr.rn  mci  en 
tcred  rnto  loci?ty,  and  inJuUryi  am,  4iiJ  Icienccs  were 
inttotiuccd,  rro(it'ty  v.-ai  ^Hincd  by  various  mciM ;  for 
llic  f<^curing  ulicreof,  proper  laws  were  ordained. 

it  rccins,  time  the  abllidd  right  ot  Property  origi- 
nates ia  Oi-.-*/a/jr>-,  or  when  any  thing  15  fcparatcd  for 
privAte  ufc  from  the  romnron  (lores  of  nature:  nnd  this 
appears  agreeable  to       ■  i      i       -  ol*  man- 

kird,  prior  to  all  ci\ .  ■»  e.  i ; 

and    ;  and  this  Oict:  ,  ;  Title, 

According  to  our  U^v,  l'rc}i>.ity  in  Lnu^  ^nj  tene- 
ments if  acquired  cither  by  entry,  defceiil  by  la^',  cr 
conveyance  ;  and  in  goods  or  chattfts,  it  may  be  gained 
many  way*,  tliouf^h  uiually  by  deed  of  gift,  or  bargain 
and  laJe.  z  Lil,  Ah.  400. 

For  preferring  Property  the  Law  hath  ihefe  rules : 

ifl.  No  man  is  to  deprive  aitothcr  of  his  Property,  or 
diflu.-b  him  in  enjoying  it. 

2dly,  Every  perfon  ts  bound  to  take  due  care  of  his 
own  Property,  fo  a»  the  negleil  thereof  may  not  injure 
his  neighbour. 

3dly,  All  perfons  muil  To  ufe  their  right,  that  ihcy  do 
not.  in  the  mannerof  doing  it,  damage  their  neighbour*)! 
Pi opcf  ty. 

'Ihere  are  alfo  three  forts  of  Properties,  u/a:.  Pro- 
perty abfolute ;  Property  qualiBed;  and  Property  pof- 
fcflbry ;  an  abfolute  proprietor  hath  an  abfoiutc  power 
to  difpofe  of  his  eAate  as  he  plecfcs,  fubje^  to  the  laws 
of  the  land.  The  hiiiband  hath  a  qualified  Property  in 
hii  nife'i  land,  real  chattels  anJ  dcbt:i ;  but  in  her  chat* 
ie!i  pcifonal,  he  hath  an  abfolute  Propeny.  Floixd.  5. 

The  right  of  poircffion  of  real  Property,  though  it 
carries  with  it  a  fttcng  prcfumption,  is  not  always  con- 
clufive  evidence  of  tlie  right  of  Property,  which  may  llill 
fubfiiHn  anoth(;rman;  lor  ai  one  roan  may  have  the 
pcfl*eflion,  and  another  the  Tight  of  pofieffion,  which 
is  recovered  by  poflV-fTory  afUons;  fo  one  man  may 
have  the  right  of  poffeflioo,  and  fo  not  be  liable  to  cvic- 
t  on  by  any  potfcfiory  aAion,  and  another  may  have  the 
right  of  Property,  which  cannot  be  otherwife  afferted 
ih;in  by  a  Writ  ef  Right.  %  Cemm,  c.  10.  See  this  D.£i. 
titles  Jitien  ;  H'm  c/  Rtgh- 

Property  in  chattels  perfonal  may  be  either  in  pe^e/- 
Jim\  which  is  uherc  a  man  hach  not  only  the  right  to 
enjoy,  but  hath  the  .iftual  enjoyment  of  the  thinp  ;  or 
elfe  it  it  in  afiisn  ;  where  a  man  hath  only  a  bare  right, 
without  any  occupation  or  enjoyment:  and  of  thcfc  the 
former,  or  Property  in  poireflion,is  divided  into  two  fort?, 
an  ahoi.t:t  and  a  ^uuUjiui  Property.  Property  in  poll'  f- 
ficn  abjV.utt  may  be  in  all  inanimate  things,  and  in  all  fuch 
animals  as  arc  natura'ty  tame  ^  a  qua!;tied  Property  is 
had,  under  cctain  cTcumftanccf,  in  iviU animal t,  being 
tamed  ;  or  being  unable  fo  cicipe  prepttr  itnfx.ttnttam, 
M  birds  in  the  ncH  ;  or  may  be  obtained  ^rcpier  frivtU- 
gitifttt  by  the  privilege  of  hunting,  ttfr.  in  excluiion  of 
others.  So,  aouaLAed  Pro|icrtv  exilts  in  the  clcmcnls 
cf  lights  air>  and  winter.  :3ec  2  Cfrrm.  c.  25. 


Every  owner  cf  goodsj  fSe,  hath  «  general  Properly 

tntiiem:  toci'gh  a  Icg4tcc  of  go<ds  hatn  n^  P(o;>erif 
in  (Ik  goods  giwn  him  by  Mill  until  aUually  deiit-.rcd 
him  bv  t:ie  r.xtcutor,  who  hath  the  lawjui  polfrfli  >n. 

n'  a  bare  agrecmn  t,B  bargain  and  faJe 
of  —  .  be  10  tar  pnrfcAed,  witoout  delivery  or 
paynicni  ot  nior.cy,  t^at  :he  partte:  may  have  an  a^on 
cf  i!ic  cafr  for  non  nerforniancft  )tt  no  fropertv  veil* 
ut  •-  ■  it  i«  laid,  ji  a  fccond  buyer  gcti 

dk  :s         iStuk.  61,  6i. 

v^ith  me,  mat  if  1  pay  him  fti 
mvcU  Oiuitcy  lucn  a  day,  i  Oiall  h«ve  hi.<  goods  in  Inch 
a  place,  and  1  pay  htm  ihc  money:  this  ts  a  good  fale, 
and  by  it  1  have  the  Property  of  the  goods.  27  H.  S.  16. 
Sec  titles  ^^eemcni ;  f'-cud. 

As  to  Property  ol  Tiiingi  in  Pcffcflion  or  Aftion  ; 

In  Pcni'lnan,  it  it  gfncraiiy,  when  no  other  can  have 
them  from  the  o-vner*  or  with  him,  wiinout  his  a^  or 
dc/iult;  orfpeciaily,  when  fome  other  h;tth  an  intcreft 
with  him,  or  where  there  is  a  Property  alfo  in  another 
as  well  as  in  the  owner ;  as  by  bailment,  deliver/  of 
thing*  to  a  carrier,  or  innkeeper,  where  goods  are  pawned 
or  pledged,  diftrained  or  icalcd,  ttfr.  And  Property  ia 
Action,  is  when  one  hath  an  interetl  to  fue  at  Uw  for  the 
things  thcmfelvcs,  or  for  damages  for  them ;  as  for 
dcba,  wrongs,  err.  and  all  thefe  ttiingf,  in  poHejUon,  or 
adion,  one  may  have  in  his  own  right,  or  in  the  right  of 
another,  as  executor.  lt'o-:d'}  In/?.  314. 

A  perfon  ham  fuch  a  fpecial  {'roperiy  in  goods  deli- 
vered him  to  keep,  that  he  may  maintain  a^ons  againll 
Uranger5«ho  take  them  out  of  his  potTeffion :  fo  of 
things  delivered  to  a  carrier,  and  w  hen  goods  arc  pawned, 
i^c.  Lii.  Ahr,  4c  o, 

An  executor  or  adminiflrator  hath  the  Property  of  the 
goods  of  the  deceafcd.  But  a  (crvant  hath  neither  a 
generator  ipecial  Property  in  his  mailer's  goods;  there- 
fore to  take  them  from  his  mailer  may  be  trcfpafs  or 
felony,  according  to  the  value  and  other  circumtUncet. 
Gcicijb.  yz.  Sec  tides  ;  Apprcmiu. 

it  a  man  hires  a  horie,  be  hath  a  Ipecial  Property  to 
the  horfc  during  the  time,  again!^  all  men,  even  againfl 
the  right  owner  ;  againtl  whom  he  may  have  an  a^ion 
if  he  diilurbs  him  in  the  potTcffion.  Cro.  Eliz,.  236. 
But  it  bath  been  adjudged,  that  if  a  m::R  deliver  good], 
l^c.  to  another  to  keep  for  a  certain  time,  and  then  to 
redeliver  them  ;  if  he  to  whom  they  \\ere  delivered  fell 
them  in  open  market,  before  the  d.^y  appointed  for  tl.c 
redelivery,  the  ov\nsr  tuay  fc'zc  ihem  wherever  he  iiods 
them,  becauf^*  the  general  Property  was  always  in  him, 
and  n:Tt  altered  by  tne  i'a'e.  G*ai.  i5o  :  3  Kelj.  Ahr.  i3. 
And  it  one  delivers  a  hoife  or  other  ca:tle,  or  goods,  to 
another  10  keep,  and  he  kills  the  hnrfe,  or  fpoils  the 
goods,  trefpafs  lies  againft  him ;  for  by  the  killing  or 
Ipoiting,  the  Property  is  ccllroycd.  5  Rtp.  13.  Sec  title 
Biiilmtnt, 

If  a  I'warm  of  bees  light  on  a  tree,  they  arc  not  the 
owner's  of  the  tree, till  covered  with  his  hive  ;  ro  more 
than  hawks  that  have  mnde  their  nciU  there,  c,  Buc 
their  young  ones  will  be  his  Property,  and  fur  them  he 
may  have  tr«ipal's.  D7d,i^  Siud.  c.  ;  :  Cc.  Liit.  145. 

A  man*s  gcefc,  fly  away  out  of  light,  wherever 
they  go,  he  bath  ftill  a  Properly  in  them.  Stautui/,  Ub.  \ , 
r.  16  :  3  Shep,  Jtr,  III. 

8  Wild 
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Protection. 


WilJ  head*,  deer,  hares,  conies,  csff.  though  t^fybe- 
Jbng  to  a  m.in  on  account  of  hij  giinc  and  plc-ifurc,  none 
can  h.ive  an  abfoluce  real  Property  in ;  tut  il  they  arc 
incl-iifed  and  m:id  -  laiiie,  there  may  be  a  qualified  and 
poffrflory  Property  in  them.   See  lule  C>inc. 

One  m->y  have  abfolute  Property  in  rhmgs  of  a  bafe 
D«ore,  as  ma.litt  dv)gs,  hounds,  fpanicl!,  ts'r.  hut  not  in 
tilings  ylr-*"  naiurtTt  unleCi  when  dead.  Dell.  371: 
i'W.  176:    11  Hep.  50:    Rajm.  16 

Property  in  lands,  goods,  and  chattels,  may  be  for- 
feited or  loft,  by  ireafon,  Maxxy,  Right,  outlawry ;  nifo 
of  got-dsby  their  becomini;  deodand,  wuif,  eilray,  LsV. 
£ac.  Uem.  77,  7^.   S.-e  iille  Forfeiture. 

PROKEKTV  IN  Hi  c  II  \v  A  Y  s,  ^sTf.  Hc  who  hflth  thc 
land  which  lies  on  both  fides  the  Highway,  hath  the 
Property  of  the  loil  of  the  Hi^^hivay  in  him,  notwith- 
flanding  the  King  hath  the  privilege  for  his  ptople  to 
pals  through  it  at.  t-  rir  plcalure  ;  (or  the  Liiw  prelumes 
thai  the  way  was  at  firll  taken  out  of  the  lands  of  the 
paiiy  who  o.\ns  the  lai  ds  lying  on  holh  fides  the  wav  ; 
And  divers  lords  of  manors  cbim  the  \'\\  a  part  of  their 
v-afte.  2  Lii.  Abr.  400   bee  title  Highway. 

li  the  fea  or  a  river,  by  violent  Ircurllon,  carries  away 
the  foil  or  ground  in  fo  great  a  quantity,  that  he  who 
had  the  Tropcny  in  the  foil  can  know  where  his  land 
b,  he  faall  have  his  land ;  but  if  his  foil  or  land  be  in- 
fenfibly  walkd  by  the  fea  or  river,  he  muft  lofe  his  Pro- 
perty, hccaufc  he  cannct  prove  which  is  hi>  land. 
Pafai.  1650.  See  title  Occupant. 

A  tenant  hath  only  a  fjiecial  Property  in  the  trees  on 
the  lands  demiftd,  fo  long  as  they  remain  part  of  the 
freehold ;  for,  whca  they  are  fevered,  his  Property  is 
gone    II  Jicft.  82. 

Property  altered.  A  man  borrows  or  finds  my 
goods,  or  takes  them  from  me;  neither  of  thefc  afts 
will  alter  the  Property.   Brc.  Prepert.  27. 

Jf  cne  having  taken  away  corn,  mskc  it  into  mall ; 
turn  plaie  into  money,  or  limber  into  a  lioufe,  tsV.  the 
Property  of  them  is  altered.   Daii,;cr:^^e  Law  132,  -3^. 

And  where  goods  are  generally  fold  10  a  market  oven, 
for  a  valuable  conf:dci.tiioo,  ard  without  fiaud,  it  alters 
the  Property  thereof  .  5  Rep.  83.  Except  in  foroe  par- 
ticular cafes.    See  title  Market. 

Toaitcr  or  iiansfcr  Property,  iilaw'fu! ;  but  to  violate 
■Property  U  never  lawful,  Propci  :/  bcirg  a  facred  thing 
which  ought  not  to  be  violated.  And  every  man  (if  he 
hath  not  /orftited  it)  hath  a  Property,  and  a  ri^ht 
allowed  him,  to  defend  Lis  life,  liberty,  and  eftitc  ;  ar.d 
if  either  be  violated,  the  Law  gives  an  aition  to  re- 
drefs  the  injury  and  puoiih  the  wrong.  2  LU.  £br.  400. 
Sec  title  LlUity. 

PRQPHECIES./'rc//vr/>.}  The fcrctcllingof  things 
to  conic,  in  hidden  niylk'rious  fpeechcs;  whereby  com- 
motions have  been  often  cauied  in  the  kingdom,  and  at- 
tempts made  by  thofc  to  whom  luch  fpe^ches  promifed 
good  fucccfs,  though  the  words  were  myllically  framed, 
and  pr.inied  only  to  the  ccgni^'.ance,  aims,  or  feme  other 
quality  of  the  paitteE:  Hot  thcfe,  for  diflin£lion  fake, 
are  called  fatfe  zr  fan  tap,  teat  PTsphecies. 

Falfe  Prophecies,  (where  perfons  pretend  extraordinary 
commitHons  from  God)  to  raifc  jealouGcs  in  the  people, 
to  terrify  ihcm  from  impending  judgments,  ^c.  are 
punifhable  at  Common  Law,  as  impoHurcs :  Tlicy  are 
reckoned  by  Blmkjhne  among  offences  againfl  the  public 


peace;  and  were  pumflied  capitally  by  fiat.  1  E  6* 
c.  f  i  which  was  repealed  in  the  rci^n  0/  Que  -n  hiary* 
And  now  by  fiat.  5  iV/z,  c.  i;,  none  Oi^ll  publifti  or 
frt  forth  any  fallr  Prophecy,  with  an  intent  to  make  any 
rebellion  or  difturbance,  on  pain  of  \oi  for  the  firll  of- 
fence, and  a  year's  imprilonmcnl ;  and  ftr  the  rccond 
oH'ence  to  forfeit  all  hi^  goods  and  chattels,  and  iufler 
impriionment  durini;  life  :  The  piorecution  to  be  within 
fix  months.   Sec  3  Isifi.  12S,  129. 

PROPOR  I  JON.  Proponio.]  See  De  Oneiaado  prt^ 
Rata  Portionis. 

PROi'ORTUM.P«r/or/,3  Intent  or  meaning.  CewelL 

PROPOUNDKRS  The  85th  chapter  of  Ct>h's  3d 
Infihuits  is  intitled,  againft  Monopolilh,  Prfpour.derBr 
and  Prtjetflors,  where  it  feems  to  fignify  the  fame  as 
MoiiOpolills :  Cwcell : — rather  as  Projcelors. 

PROPRIETARY,"  Propritiariut '\  He  who  hfith  a 
property  in  any  thing,  y«fr  nuiliys  artitrio  efi  ahnoxiai 
but  was  heretofore  chiefly  Ui';d  for  him  who  had  the 
fruits  of  a  benefice  to  himfilf,  his  heir*  and  lucceflbrsr 
as  abbots  and  priors  had  to  them  and  their  luccclTors. 
Sec  title  Apprfipr/atioas . 

PROPUIE  l  ATE  PROBAND.^,  A  writ  to  the  She-- 
riff  to  inquire  of  the  property  of  goods  diflrainct',  when 
the  defendant  claimeth  property  on  £  Repltvin  fucd ;  for 
the  Sheriff  cannot  proceed  till  that  miner  is  decided  by 
writ ;  and  if  it  is  found  for  the  plaintiff,  then  the  Sheritt' 
is  to  make  rcpkvin;  but  if  for  the  defendant,  he  can 
proceed  no  further.  F.  N.  B.  77  :  Finch  316,  450  : 
Co.  Lit.  145.  b.   See  tnle  Rcpkvin* 

PRO  RAT.4,  Pro  propcrt ions. 1  In  proporrion  : — Ac 
jointenants,  tiV.  are  to  pay  Fro  Rata,  i  e.  in  prtportioa 
to  their  eftates.  Sec  titles  Jciiil  tenants  \  Purctntrs. 

PROROGUE,  To  prolong, or  put  of  to  aDOther  da]r. 
See  title  Parliament. 

PROTECTIOiV,  ProtfJlio.']  Is  generally  taken  for- 
that  benefit  and  faftty  which  every  Subjgft  hath  by  the 
King's  Law5 ;  every  man  who  i?  a  loyal  Subjeifl  is  in  the 
King's  Protedion ;  and,  in  this  fenfe,  to  be  oct  of  the 
King's  PfL.i;diion,  is  to  be  excluded  ilic  benefit  of  the 
Law.    See  title  Pr/rmunirc, 

In  a  fpccial  fignification,  a  Protection  of  the  King  is 
an  aS  of  grace,  by  writ  iffucd  out  of  Chancrry,  which 
lies  where  a  man  paffes  over  the  ft  a  in  the  King'ifefvicc;. 
and  by  this  u  rit  (when  allowed  in  Ccuit)  !iu  [hall  be  quit 
from  all  peribnal  and  real  fuits  between  hlin  and  anr 
other  pcrfcn ;  except  aflifcs  oi  nwel  <iij/rijint  affife  cf 
darrein  prej'enlmeatt  attainlj,  i^c.  uotU  hjs  iclam.  2  Lil. 
Mr.  598. 

This  term  is  thus  further  explained,  •w/k.  Protcflion. 
is  an  immunity  granted  by  thf  King  to  a  certAiu  pirrfor, 
to  be  free  from  funs  aiXaw  for  a  certain  v.mc,  and  for 
fome  realonablc  ciule ;  and  it  is  a  h.ancli  cf  the  King's 
prerogative  fo  to  do  :  There  are  tv. ,.  font  of  tht-fe  Pro- 
tedious;  one  U  cum  claujuht,  Fcli'mus;  and  (;f  that  Pro-* 
trclion  there  arc  three  pamculars ;  one  is  called  pro- 
faiurtisy  and  is  for  him  who  is  going  beyond  fea  in  ibe 
King's  fervicc  ;  another  is  quia  mdratm-ui^  v^hich  is  for 
him  who  is  already  abroad  in  the  King's  frrvice,  as  an 
ambafl..dor,  i^c.  and  another  is  for  the  King's  debtor, 
that  he  be  not  fucd  till  the  King's  debt  Is  fstislied :  The 
other  fort  of  Proteflion  is  cum  ihijuhi,  Ne/urMu,  &c. 
which  is  granted  to  a  fpiritual  CMpiratton,  that  their 
goods  or  chattels  be  not  taken  by  the  Officer  of  the 


Protection. 

King,  for  tltc  King's  fcrvice  ;  ic  may  mtewtTc  be  grAnted 
to  a  fpiritua)  pcrl'on  fmglc,  or  to  a  temporal  perfon. 

By  the  Common  La  v  the  King  might  take  his  debtor 
into  hi?  Proteclion,  fo  that  no  one  might  I'uc  or  arrcll 
him  till  the  King's  debt  were  paid.  F.  iV.  S.  28  :  Ce, 
Lit.  131  :  But  by  Jiat.  E.  3.  y?.  c.  e.  19,  notwith- 
ftanding  fuch  Protection,  another  <:rcditor  may  proceed 
to  judgment  agsinll  him  vith  a  flay  of  cxecatiao,  till 
the  King'i  debt  be  paid  ;  unlets  Tuch  creditor  vn\\  under* 
take  for  the  King's  debt,  and  then  he  Qiail  have  execu- 
tion for  both.   3  Comat.  c,  19. 

On  a  pcrfon't  going  over  fea,  in  the  fcrvicc  of  the 
King,  u-rit  of  Pruccdiun  fhUi  uTuet  to  be  quit  of  fuiti 
tilt  he  rccurn ;  and  then  a  relummons  may  be  had  againtl 
him:  But  one  may  proceed  igaintl  a  defendanc  having 
fuch  Proicclion,  urtil  he  comes  and  (hews  ihc  Protection 
in  Court,  and  hith  it  allowed ;  whrn  his  p!ea  or  fult 
0iallgo  fiui  Mei  though  if  after  it  appears  that  the  party 
uho  Katii  ihe  ProtcAion,  goes  not  about  the  bufinefs  for 
«vhich  the  ProtcAion  was  granted,  th:  pUintiiT  may  have 
a  repeal,  Ttrmt  at  L*y  :  3  Lil.  Abr.  398.  And  by 
Jiat.  ^3  £.  \  .  fi.  I.  tlic  plaintifT  may  challenge  the  Pro- 
tection, and  aver,  that  the  defendant  was  within  the  four 
fcas;  or  not  in  the  King's  fcrvice,  k^c. 

A  Protection  is  to  be  made  for  one  year,  and  may  be 
renewed  from  year  to  year ;  but  if  it  be  made  for  two  or 
three  years,  the  JuUiccs  will  rot  allow  it :  And  if  the 
King  grant  a  Protedlon  to  his  debtor,  that  he  be  not 
fued  till  his  debt  is  paid  ;  on  thefe  Protc^iuns  none  (hall 
be  delayed  ;  the  party  is  to  anfwer  and  go  to  judgment, 
and  execution  fhall  be  llatd.  C0.  Z//.  130:  See  omc, 
and  flat.  15  Ed.  3.  f.  19, 

Ths  King  granted  a  Proicftion  to  one  of  his  debtors; 
and  on  demurrer  it  was  alleged,  that  by  Jiat.  Ed.  3. 
Ji.  5,  <.  19,  Protedions  of  this  kind  are  exprefsly,  that 
none  fhall  be  delayed  on  them;  and  the  Court  ordered, 
that  when  it  came  to  execution  ibcy  would  advife;  fo  a 
rejpsnJtnt  cu/Ier  was  awarded.   Cro.  'Jiu.  477. 

In  all  Proteftions  there  ought  to  be  a  caufc  (hewn  for 
firaniing  them  :  If  obtained  pending  the  fuit,  they  are 
Dad ;  and  a  pcrfon  giving  bail  to  an  a£lion  on  arrcft,  it 
is  r:iTd,  may  not  plc^d  his  Pro'.ciHion ;  one  may  not  be 
didcharged  out  of  prilon  to  which  he  is  commitKd  in 
CJtecQtion,  by  Proteilion  to  ferve  the  King,  iSc  Nor 
«ill  a  ProtiCkion  be  allowed  where  a  perfon  is  taken  on 
a  frt/Mi  utlagatuffty  after  judgmc.it;  for  though  the 
<apias  u;lagatum  is  at  the  King's  fait  in  the  fint  place, 
it  IS  in  the  fccond  degree  for  the  Subject.  Latch.  197  : 
I  Ltcn.  185  :  Dytr  161  :  Htih.  1 15. 

But  in  afUon  on  ajfumpjit  a  Proteftion  under  the  Grea; 
Seal  was  brought  into  Court,  for  that  defendant  was  in 
the  wars  in  flaH:iirt,  is'c.  and  it  was  allowed  though 
after  an  ext^fnt.   3  Ltv.  ^52. 

A  PlainiUF  in  an  aciion  cannot  caft  a  Prcteflion ;  for 
the  Pro'cflion  is  for  the  defendant,  and  flull  be  always  for 
him.ifit  be  not  in  fpedal  cafes  %  here  the  plaintiff  becomes 
defendant.  A'ny  Nat.  Pr.  6z.  And  ny  ProtecUoa  Ihtll 
be  allowed  againll  the  King,  Cc.  Lit.  131. 

A  Protcvlion  to  fare  a  defaalt,  is  not  good  for  any 
place  within  the  kingciom  of  E'l^ftind:  And  regularly  it 
lies  only  where  the  d^fctidint  or  trnant  is  demandable; 
for  the  Protection  is  to  excu''e  his  defiult,  which  <anoot 
be  made  when  he  is  tot  demanded,  yrnh*  Ctm:.  66,^94. 
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Protestation.  ■ 

IThefe  Protedions  are  now  vc:  .  rarely  ufed ;  the  lall 
inftince  of  one  was  in  169a,  . hen  King  ff^J/raw  III. 
granted  one  to  Lord  Cmts,  to  n.-oiewi  him  from  being 
outlawed  by  his  tailor.  3  l^v.  332. 

FoK  Mof  the  Writ  of  Protection  : 
G  EOR  o  E  the  Third,  Ufr.  To  all  and  ftngular  Sheriffs, 
Ac,  amd  oiUrst  ivU  fssdl  Jn  and  htar  cur  prtjent  Uittri^ 
Greeting.  Know  you,  that  nut  bavf  taktn  ints  tur-jp^ad 
Fraitdian  A.  B.  and  cdl  hit  Jervantit  lands  and  ttntmtiitt, 
gxds  and  <hatuht  ia,  &c.  in  thi  <ou$ttj  of  S,  and  iHt  Sec, 
and  ai/o  aU  iris  luriti'ngt  whaJ-M-ver  :  Thtrefcit  com- 
mand jeuf  that  yau  pretUi  and  dtfend  the  Jaid  A.  B.  and 
his  JtrvaHts,  SiC.  mforejasdt  nst  dcirtg  to  hm  cr  tlnmt  cr 
aay  of  thtm^  or  p€Tmiltia^  la  h:  dine  to  thm,  anj  tajury^ 
damagt%  or  'vioUntCt  en  pain  of  grifvtus  ftrftiture.  Sec.  la 
teilimony  cf  tubicb,  SiC.for  out  year  to  eadure.  In  Wit. 
nefs,  Ifc. 

Protection  or  Amsassadoks ;  See  jfmhajadtrs. 
Protection  of  Ckiloken  ;   So«  titles  Ferent; 
Bajiard ;  Poor ;  HofKicide, 

PaofECTiON  OF  Parliauent  ;  See  titles  Piir//d- 

mtnt ;  Pritjiltgt. 

Protection  of  the  Courts  at  WesTMiK- 
ster.   The  Proteflion  of  the  Court  of  B.  R.  is  allowed 
for  any  perfon  who  attends  hit  own  bufinefs  in  that 
,  Court,  or  by  virtue  of  any  fubptxita.   Sec  titles  Jrrefi; 

Prizilfge. 

PROTECTIONIBUS,  The  ftatute  allowing  a  chal- 
lenge to  be  entered  agaioft  a  Protedion,  ^SV.  33  Ed.  I. 
Ji,  1 .  Sec  title  Profe^ioa.  ^  ^ 

PROTEST,  Prettfatie-I  Hath  two  applications; 
one,  by  way  of  caution,  to  call  witnelTes  (as  it  were)  or 

I  openly  aBrm  that  he  doth  either  not  at  all,  or  but  con- 
ditionally, yield  his  confent  10  any  aCt,  or  unto  the  pro- 
ceeding of  a  Judge  in  a  Court,  wherein  his  jurifdiAion 
it  doubtful,  or  to  anfwer  on  his  oath  further  than  by  Law 
he  is  boond.   See  Plcr.vdea  676.  and  Rtg.  Ong.  306. 

The  other  U  by  way  of  complain;,  as  to  protcft  a 
man's  bill.  Sec  title  B:/lt  cfExchati^e. 

!  Each  Peer  has  a  right,  by  leave  of  the  Houfe,  when  a 
vote  paffes  contrary  to  his  fentimcnis,  to  enter  his  ditTeot 
on  the  JournaU  of  the  Houfe,  with  the  reafons  of  fucli 
ditTcnt ;  wh^ch  is  ufually  fiyled  hia  Proteft.  See  title 

PcrlidTtfKt  V.  I. 
,      PkOTUb TATION,  A-c/*)^*//*  ]  A  dcfcp.ceOr  fafe- 
:  guard  to  the  party  who  makctn  it,  1mm  being  concluded 
I  by  the  a^ion  he  is  about  to  do,  that  ilfuc  cannot  be 
I  joined  by  it.    I'lzivd.  276.  See  title  PUading, 
I      It  is  a  form  of  pleading  when  one  does  not  diredly 
affirm  or  deny  any  thing  alleged  by  another,  or  which 
he  himfclf  ailcgcth.   Csu///.  As,  prcttfiatu-ia  that  he 
made  no  tcllament  pro  p'acito  that  he  made  not  the  plaio- 
tifThis  executor ;  b^cauic  if  he  made  no  tedament  he  cojld 
make  no  executor.  Heath'' t  Max.  26.  cites  PI.  C.  276. 

Ccke  defines  a  Proteiliiicn  to  be  an  txcLfitn  tf  n  con- 
cUfon.  I  Injl.  124.  For  the  ufe  of  it  is,  to  fave  the 
party  from  bvlng  ccnciuded  with  refpeft  to  fomc  fafl  or 
circumllancc,  which  cannot  be  dirc^ly  afnrmed  or  dc- 
I  nicd  without  filling  into  duplicity  of  pleading ;  and 
wnichyet.ifhc  did  not  thus  enter  hi»Proiell,  he  might  be 
deemed  to  have  tacitly  waived  or  admitted.  Tbus« 
wiiile  tenure  in  viUeoage  fubliilcd,  if  a  villein  bad 
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broughc  an  aAicn  againft  his  lord,  anj  ihc  lord  wt's 
inclined  to  try  the  merits  of  the  demand^  and  at  the 
lame  time  to  ptevenc  any  conclunon  agatnft  btmfclf  thai 
\\z  had  wr.ivp'.l  hh  ligniory  ;  he  could  not  in  this  cal'e 
ho:':-  ■  ■  '■•■'c\y  that  the  plaintift'wis  his  villein, 

aiui  }K3n  the  demand  ;  for  then  hii  pi' a 

wou  J  ..  .  ■  uble,  aj  the  former  alont  would  ha»e 
b^en  a  good  uar  lo  the  aAton :  but  he  might  have  al- 
leged the  lillenagc  of  the  plamuff,  by  way  of  Pro'.cfts- 
tion,  and  tlien  ha^c  denied  the  d-mand.  By  this  meirs 
the  future  vaflilarc  of  the  phifnifl'  was  favcd  lo  the  dc- 
AMidant,  in  cr.fc  the  iflue  wa»  fonnd  in  his  (the  defend- 
ants) fawur ;  for  the  I'rotellanoii  presented  that  cor- 
clufion,  wliich  would  othcrwifc  have  refuttrJ  from  tl  c 
reft  of  his  tlcfcnce,  tlwt  he  had  en*"ranchifed  the  plaimtfF; 
lincc  no  vittcin  coilld  m.)int^n  a  civil  aflion  a^Aintl  his 
lord.  Co.  Lit.  1 16.  So  alfo,  if  a  defcodani,  by  way  cf 
inducement  to  the  point  of  his  dcfeDCr»  alleges  (amorg 
oiher  matters)  a  particular  mode  cl  feiftn  or  tenure, 
which  the  platntili'  is  unwilling  to  adn<it,  and  yet  dcfires 
to  tnlce  iffue  on  the  principal  point  of  the  defence,  he 
nuA  deny  the  feilin  or  tenure  by  way  of  ProieAation, 
and  then  tr-tverrc  the  dcfenfive  matter.  So  laflly,  if  an 
award  be  fet  forth  by  the  phintiif,  and  he  can  aflign  a 
breach  in  one  part  of  it,  [•viz,  the  nan-payment  of  a 
fum  of  money)  and  yet  is  afraid  to  admit  the  perform* 
ance  of  the  reft  of  the  award,  or  to  aver  in  general  a 
non-pctformance  of  any  part  of  it,  left  fomcthing  fhould 
appear  to  have  been  performed  ;  he  may  favc  to  himfelf 
any  advantage  he  might  hcrcaricr  make  of  ihc  general 
non- per  form  ance,  by  alleging  that  by  Protcflation ;  and 
plead  only  the  non-payment  of  the  money.  3  Ctmm. 
€.  to.  /.  3tJ. 

Pfoicftation  is  fr.d  to  be-of  t^vo  kinds,  ifl.  When  a 
man  pleads  any  thing  which  he  dare  not  dire£lly  affirm, 
or  cannot  plead,  for  fe.ir  of  making  his  plea  double  ;  as 
if  in  conveying  to  himfelf  by  his  pica  a  title,  he  ought 
ioplrad  divers  dcfccnts  by  divers  perfons,  and  he  dare 
not  affirm  Uiat  they  were  all  fcifed  at  the  time  of  their 
death,  or  although  he  could  do  it,  yet  it  wi!l  be  double 
10  plead  twodcfcents,  of  both  which  each  one  by  iifelf 
may  be  a  good  bar,  then  the  defendant  ought  to  plead  and 
allege  the  matter,  introducing  the  word  prtitfianJo ;  as 
(o  fay  (by  Proieftation)  that  fuch  a  one  died  feifed,  \^<. 
and  that  the  advcrfc  party  cannot  iravcrfe.  idly.  When 
one  is  to  anfwer  two  matters,  and  yet  by  Law  he  ought 
to  plead  but  to  one,  then  in  the  beginning  of  his  plcn 
he  may  fay  prottjJr,t:Ja  mn  cogno/cenJo  fuch  part  of  the 
matter  to  be  true,  (and  then  making  his  pica  further) 
ftd pro  placito  in  hnc  partt,  &c.  and  (o  he  may  take  iffue 
on  the  other  part  of  tne  matter ;  and  then  he  is  not  con- 
daJed  by  any  of  the  rell  of  the  matter  which  he  hath 
by  ProiclUtion  io  denied.  Rtg.  PUc,  70,  71.  See  18 
yU.  Mr.  title  BrsttJiathH. 

In  oiricr  terms,  the  ufc  of  a  Proteftation  in  pleading 
feems  to  be  this,  i-ix.  When  one  party  alleges  or  pleads 
feveral  matters,  and  the  other  party  can  only  O0er,  ur 
take  iflue  on  one  of  them,  he  proteils  againiVihe  others : 
in  fuch  cafe  fhould  the  ilTue,  on  trial,  be  found  againft 
the  latter  party,  the  record  would  not  be  evidence  againft 
him  in  another  fun,  as  to  thofc  matters  or  points,  againft 
which  he  protctlcd  ;  which  it  otherwifc  might  be>  had 
he  admitted,  or  ngt  protctlcd  againftthem.  DiQ, 


PROTESTANT  CHILDREN  OF  PAPISTS  and 
JEWi,  The  Lord  ChnitccHor,  hmv  to  make  an  order 
on  Popifh  and  Jewifli  parents  reiu/ing  to  allow  their  Pro- 
tcliiiit  Ctiildren  a  maintenance,  Jlats.  \  \  is  H'tll.  3. 
r.  4.  ^  7  :  1  Ann,  Ji.  1.  c.  30.  Sec  title  Poer. 

Protestant  Dl3SC^'lERl.   See  titles  ; 

UtiiC^nftrmiJii. 

pROTtiTANT  Succession.  See  title  AVjjj-  I. 

PROTHONOTARY,  Prc'cw/jr/w,  W .V^. 
Mr;«/,]  A  chtrf  O/Ticcr  or  CItik  nf  ilie  Common  Plras 
and  King's  Beoch  ;  fur  tlte  fi'lt  Court  there  are  thrrc 
Prrthor.otaticf,  and  the  other  hath  but  one :  Hr  o)  the 
King's  Bench  records  all  civil  actions;  as  the  Ckik  of 
the  Crown  Office  doth  all  criminal  cauIl's  in  that  Court : 
Thofc  of  the  Common  Picas,  finer  the  order  14  I, 
on  agreement  cntcrrd  in  between  the  Prothor.ciarici  antl 
Filaztrs  of  il;at  Court,  enter  and  ir.rol  nil-  manner  of 
declarations,  pleadings,  afHfcs,  judgments,  and  aAions  : 
They  make  out  all  judicial  writs,  except  writs  oi*  llahtat 
Ccrfut  and  Dijtrin^at  'Jurator*\  (for  which  there  is  a 
patticu!aro6ice  creCUd,  called  i\\e IJitl/at  Ci^rptra  0^i:t\) 
alio  writs  of  execution,  and  of  fcifKi,  of  privilege  lor  re- 
moving caufes  from  inferior  Courts,  writs  of  procefinnie. 
Jure  faaai^tt  in  all  cafes,  and  writs  to  inquire  of  da- 
mages;  and  all  procefs  upon  prohibitions,  on  Mrits  of 
aujsta  quireUi,  filfe  judgment,  ts'f.  'i'hey  likewifc  enter 
recognizances  acknowledged  in  that  Court;  and  all 
common  recoveries ;  and  make  exemplifications  cf  re- 
cords, k^c.    Sec/Iat.  5  //.  4.  e,  14. 

PRO VKR, Prdatcr,  mentioned  in JIatt.  28 EJ. \.fi.i% 
5  //.  4.  r.  I ;  See  title  Appravtr^  and  3  hft.  129.  A 
man  became  an  a/»^rc^/r,  and  appealed  live,  &nd  every 
of  them  joined  battel  with  him :  Et  HuilUm  pereuj/'am 
J'tiit  cum  emnihsiSt  W  Probator  tftvifit  omntt  fbtrifne  itt 
diitilo\  qiierum  qtiatuor/a/ptnothaatur,  i3  ^uiatut  damahat 
ejft  cltrUum  is'  aHccaturt  Of  Pro&o/or  parJeno/ur.  Mich, 
39  E.  3.  tcram  Rtgei  Rct^  97.  Suff. 

PROVINCE,  Prt/vina'a,]  An  out  country,  governed 
by  a  Deputy  or  Lieutenant.  Li/.  Z>/V?.  Sec  this  Di£t. 
title  Planiaiica. 

It  was  ufed  among  the  Romam  for  a  country,  without 
the  limits  cf  Ifttl^  t  gained  to  their  fubjcAion  by  the 
fword  ;  ivhcrcupon  that  part  of  France  next  the  Alp*  was 
fo  called  by  them,  and  llill  retains  the  name;  Primeme* 

But  with  us  a  Province  is  moll  ufually  taken  for  the 
circuit  of  an  Archbifhop's  jurifdiftion  ;  as  the  Prcvince 
ef  Ctuilrrlurj,  and  that  of  ^eri  :  Yet  it  is  mentioned  in 
lomc  of  our  ibtutcii,  tor  fcveral  parts  of  the  realm  ;  and 
fomcitmes  for  a  county.   See  Jfat.  ui.ilg.  3;  //.  8.  e.  23. 

PROVINCIAL,  Prrvimiahs.]  Of  or  btlonging  to  a 
Province;  alfo  a  chief  Governor  of  a  religious  onler  ; 
as  of  friars,  tfr.  Slat,  astij  4  H.  4.  c  17. 

PROVISION,  Pro-jij:o.'\  Was  ufed  for  the  providing 
a  Bilhop,  or  any  other  pcifon,  an  Ecclt  fiartical  Living,  by 
the  Pope,  before  the  incumbent  was  dtad  :  It  wa<  alfo 
called  gratia  expeiiativat  or  mandatum  tie  pro^idendo; 
The  great  abufc  whereof  produced  the  Ilatuics  of  Pro' 
'ui/en  and  Prtrmutiire  :  See  the  latter  title. 

PROVISIONES.  The  afls  to  rcftrain  the  exorbitant 
abufc  of  arbitrary  power,  made  in  the  ParliAment  at  Oar- 
fard  U58,  were  called  Pmvijier.tt  by  fi;y2'<rng(r,  who 
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continued.  Mat.Parif,  mnno  1360;  .being  to  provide 
SE^aiiitl  the  King's  abfolute uilt  and  plcafure.  Sec  Matt. 
Pari  J  fuh  auttis  114;  W  U;4.  PftviJiMti  figni&cs  alfo 
^ro^uftnfi'T,  or  Provifions  ofvifluil.  Ciwtli. 

PROVISIONS.  StUhg  h/nL-bsI/cmi,  Is  rv-ckoici  by 
BlackjLitc  among  utTcncci  againll  pobltc  IieaUh.  lo 
prevent  which  the  Jia:.  $1  //<:/;.  4.  and  the  or- 

dinmcc  for  bakers,  e.  7,  prohibit  the  fale  of  corrupted 
wine,  conugioui  or  unwholfome  fielh,  or  Ao(h  that  i^ 
bought  of  a  Jc*;  under  pain  of  amercement  for  the 
firfl  offence,  pillory  for  the  I'econi.  fine  and  imprifonmcnt 
for  the  third,  and  r^hjantion  of  the  town  for  the  fourth. 
And  by  jiat,  12  Cor  2.  (.  z^.  (11.  any  brewing  or 
adulteration  of  wine  is  punilhcd  wiih  the  forfeiture  of 
100/.  if  don<r  by  the  wholcfal:  merchsnt ;  and  40/.  if 
done  by  the  vintner  or  retail  tiaier.  4  Cs;Km.  c.  15. 

It  wouIJ  contribute  much  to  the  health  of  his  Majelly's 
Subjtf^i.ifthefe  ftatutesucreenforccd>with  all  the  rigor 
cf  the  Liw.    See  title  I'tCltiAts, 

V'AVj\  ISO.  A  condirion  inferred  in  any  deed,  on 
the  pcrlcrmance  whereof  the  vjHdity  of  the  deed  de- 
pends; fomctimcs  it  Is  only  a  covenant,  /uundum  Jlb- 
jtBixm  nuuf  lwn.    2  Rt^.  70. 

Pftvip,  in  tnc  moll  common  acceptation, U  that  claufe 
in  1  morijjage,  whereby  ihc  deed  ii  declared  to  be  void, 
en  payment  uf  principal  and  inier'ft.  See  title  hhrtgo^. 

'i*he  word  Prt^ljo  is  gcncriiiy  taken  for  a  ccndiiion  ; 
hot  it  differs  from  it  in  federal  rcfpefts ;  for  a  co"diii:fn 
is  uftLily  creited  by  the  grantor  or  IcfTor,  but  a  Pravi/o 
by  the  grantee  or  IcfTee  ;  there  is  likcwiic  a  diiferencc 
in  placing  the  Fi^>i/o;  ai  if,  immediately  after  the  liabtn- 
dum,  the  next  covenant  15  that  the  lelTce  ftiall  repair, 
provided  always  that  the  lefTor  tha!l  find  timber,  this  is 
110  condition ;  nor  is  it  a  condition,  if  it  comes  among 
other  covcnanii  after  the  Habindumy  and  is  created  by 
the  words  of  the  IcfTce;  as  if  the  Icifec  covenants  to 
fcour  the  ditches.  Ptc^iji,  that  the  lelfor  carry  away  the 
foil.  ifc.    X  ^^//:  Jir.zi. 

It  hath  been  hetd,  that  the  Lsw  hath  not  appointed 
any  proper  place  in  a  deed  to  infcrt  a  Pfsv/Jii  but  that 
when  it  doth  not  depend  on  any  ether  fentence,  but 
fiandi  originally  by  itfflf,  and  when  it  is  criatcd  by  tlie 
words  of  the  grantor,  is'c.  and  i;  rcfttiflivc  or  ccmpul- 
fory,  to  enforce  the  grantee  to  d  3  fome  aft,  in  fuch  cafe 
the  word  Prci/iji  makes  a  condition,  though  it  i»  intft- 
m:s(id  with  oihcr  covenants,  ard  coth  not  inmeJiately 
follow  (he  Hattadt:/Ji.  2  R/f.  70.  See  title  Du-J. 

A  Prcv.-/e  always  implies  a  condition,  if  there  be  no 
words  fublequcnc  which  may  change  it  ioto  a  covenant: 
Alio  ii  is  a  ru-e  in  Pw.i/c//. that  where  the  Prtvi^is,  that 
tnc  IffFce,  i^r.  fliall  do,  or  n-jt  do  a  ihirg.  and  no  p;- 
nalty  is  added  to  it:  t^.i^  is  s  condition ;  or  it  is  void; 
but  if  a  prnalty  be  annexed,  it  is  othcrAf-fe.  Cro.  EUz. 
342:  I  L:v.  155.  And  whrrc  a  P/cvi/t  U  a  cofsdition, 
it  ought  to  do  the  or'iicc  of  a  condition,  1",/.  make  the 
eft&te  conditional,  and  Iball  have  reference  to  the  eSatc, 
and  be  annexed  to  it;  but  Ihill  n^t  make  it  void  with- 
out emrj-,  as  a  timitit^on  wi'I.  S.\;  ti;lc  Ccaditicn. 

A  Icai'c  was  made  for  year*,  rendering  rent  at  fuch  a 
diyi  /V«i/S,if  the  rem  b~  in  arrcnr  for  one  mon:h  after, 
tlie  Icalc  to  be  void:  the  qucrtion  was,  whtitcr  this 
wai  a  condition  or  I'lmitaciot) ;  for  if  it  wis  a  condition, 
then  the  Icafe  is  not  detctmined  withcuit  entry  ;  ad- 
judged, that  it  wa!  a  limiration.  inougb  the  u'ords  tvere 
conjiiioiul;  betaufe  it  appeared  by  tneleafciifelf,  ibat 


it  wa»  the  expreft  agreement  of  the  parties  that  the 
tcafc  fhall  be  void  on  non  payment  of  the  rent ;  and  ic 
fhall  be  void  tvititouc  entry.  ^iMr  291.  bee  titles  Lta/t  i 

I  f  a  Pfc-jiji  be  the  mutual  words  of  both  pj  rttes  to  the 
deed,  i;  amounts  to  a  covenant :  and  a  Pryvtj'o  by  way  of 
agrecmcni  to  pay.  is  a  covenant,  anJ  an  action  well  lies 
upon  it.  J  Rtp.  yz.  Set  title  Cit/ena'it  1. 

Plaincii)  coiivsycd  an  ofHce  to  defendant,  Pre^viji  that 
out  of  the  firA  profits  he  pay  plaintiff  ^oc/.    And  it 
was  refolved,  that  an  aAion  of  covenant  lay  on  this  Prff- 
;  for  it  ii  not  by  way  of  condition  or  defeafance,  but 
in  r..!"  I     onant  to  piy  the  money.  1  iiv.  155. 

But  w  .  t  in  conlideraiion  of  400/.  granted 

hi*  i.  for  ninety-nine  years, /'/-cv^  if  he 

pay  lb  m^cii  y^ariy  during  the  life  of  S.  -f  .  Sec.  or  400/. 
within  two  years  after  his  death,  then  the  grant  to  be 
void,  and  there  was  a  bond  for  performance  of  cove- 
nants ;  in  a^lion  of  debt  brought  oq  thii  bond,  it  was 
adjudged,  thai  there  being  no  exprefs  covenanc  to  pay 
the  morey.  there  could  be  no  breach  aHigncd  on  thu 
Pro^tji,  z  hfej,  36.  S(t/  fo.  and  Ice  antr. 
I      In  articles  of  agreement  to  make  a  Icafe,  Previfi  that 
I  the  lelTce  Oiou*d  pay  fo  much  rent.  Uc.  althoo^h  there 
:  be  no  /fecial  words  of  rcfcrration  of  rent,  tlie  Previ/h  1$ 
a  good  reiL-rvition.   Cre.  E/is.  486.   And  Provifi  with 
'  words  of  grant  aJJcd  to  it.  may  make  a  grant  and  not 
accndttioQ.  M^rij^:  Sec  i  AnJ.  19. 

When  ufes  arc  raifed  by  covenant,  in  confidcration  of 
paternal  love  to  children,  l^c.  and  after,  in  the  fame  in- 
denture, there  is  a  Prs^i/a  to  make  Icafcs,  without  any 
paiiicuUr  cunfideraiion.  it  is  void  ;  though  fuch  a  Pn- 
vjje  might  be  go«!,  if  the  ufes  were  created  by  fine,  re- 
covery, c:^*-.  bccaufc  of  the  cranfmiitation  of  the  cflaic; 
and  for  that,  in  this  cafe,  ufcs  arife  without  confider- 
auon.  I  Rfp.  176  :  Afcor  144:  i  Ltv.  30.  Sec  title  U/i, 
In  a  deed,  a  Prcvi/o,  that  if  the  fon  diiiurb  the  other 
ufc!,  i^c.  that  then  a  term  granted  to  him,  and  the  ufes 
to  the 'heirs  of  hi;  body,  (hall  be  void;  tHU  Prc^i^i  is 
fufficient  loceafc  the  other  ufe<,on  diilurbance.  8  Re/. 
90,  91.  But  a  Prcvi/o  to  make  an  rlUte,  limited  to  one 
and  the  heirs  male  of  his  boJ) ,  to  ceafe  as  tf  h&  was  na« 
tiirally  dead,  on  his  attempting  any  aft  by  which  the 
limiutioQ  of  the  Ijnd,  or  any  the  cAate  in  tai],  ihould 
be  undone,  barred,  t^.:  hath  been  adj  idgcd  not  good; 
becaufc  the  efiate  tail  is  not  determined  by  the  death 
of  tenant  in  tail,  but  by  his  dying  without  ifTue  male. 
Djfr  351 :  I  Rep.  S'5.  See  title  UmL'an'cm  cf  Laxdj.- 

A  teilaior  devifcd  lands  to  one  and  the  heirs  male  of 
his  body,  Prz-.i/c,  thai  if  he  attempt  to  alien,  ihen  hit 
edate  to  ccat'e,  and  remain  to  aiiotncr;  the  Pr^vij'i  is 
void.  I  VtKt.  521. 

A  Prtx-'Jo  that  wo'jid  take  away  the  wV.-^l;  e fTr-ft  r  f  1 
grart,  a>  not  to  Tecei»  c  the  proS's  of  ■ 
IS  void;  and  fo  is  a  whith  i""  k  c 

etprcf*  words  of  the  gram  ;  in  a  will,  it:t.  :  :  »  :.n- 
other  hi«  executtr,  p'o\iied  he  did  not  adir.)iii:ier  his 
ellate,  adjudged  this  Prwifi  :s  vcid  for  repugnancy.  Cr*. 
£hz  107 :  Dyrr^. 

Ai-.d  if  a  ProvrjoU  good  at  Sri>,  and  afterwards  it  faap- 
pers  chat  there  is  00  ether  rcsicdy  but  t^at  which  w.ic 
rc<lrair.ed  :  the  rem:Jy  (ha!I  had  ruttvit'it^anding  ths 
reilraint  //'cs^i 2^1.  W.ieie  a  f/e;//'j  i*  parcel 
of,  orabiidgech  a  covcna&t,  it  mak^^s  an  exception  ; 

when 
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■wlten  It  15  aarexcd  to  an  exception  in  a  deed,  it  is  an 
explanation  ;  and  wlicrc  added  at  the  end  of  any  covenant, 
there  it  extends  only  to  defeat  that  covena>u.  4  Ltafi. 
72,75  :  Mcer  105,  471.  StcD(£.{\  CcmMfior,  Ccwta.i:. 

Provijo,  Trial  Bf  ;  is  where  the  plaintiff'  in  an  aftion 
dcfiAs  in  profeciiting  his  Tuit,  and  doth  not  bring  it  to 
trial  in  convenient  time,  the  defendant  in  fuch  cal'c  may 
take  out  tlje  'veitirtfacia.s  to  the  ShcrilT,  which  hatli  in  it 
thcfc  wordj,  Vrovifot  ^uoJ»  l^c,  i.  c.  providtd  tbc.t»  if 
plaintiff'  take  out  any  writ  to  that  purpofe,  the  Sheriff 
lhall  fummon  but  one  Jury  on  (hem  both,  and  this  is 
called  going  to  ttini  Ij  i'roviji.  Old  Kat,  Br.  t$g.  See 
title  7'na/. 

Proccfs  may  be  taken  out  by  a  defendant  in  criminal 
cafes  by  Pra^i/o  in  appeals,  itt  the  fame  manner  as  in 
other  adlions,  on  defaLiIt  of  the  appellant;  but  not  in  in- 
dii^mcfils,  nor  in  actions  %vhcri  ilic  King  is  iblc  party  ; 
and  ii  hatli  been  quciHoncd,  whether  there  can  be  any 
fuch  procefs  in  informaiiuns  y^^i- /«.?.-.  2  Havi.c.  41. 
^  10.  Sccj7at.  /r.  3.  I,  32;  and  this  Diflionary, 

title  Trial. 

PROVISOR,  One  who  fucd  to  the  Court  of  Rcme 
for  a  provifion.  Sec  title  Pramstnire,  It  is  fomc:imcs 
atfo  taken  for  him  who  hath  the  care  of  providing  things 
neccfTary  ;  a  Purveyor,  CowcU. 

Proviior  MoNASTERit,  The  trcsfurcr  Or  flcward 
of  a  Religious  Houfe,  who  had  the  cuilody  of  goods  and 
money,  and  fupervifed  all  accounts.  Cawell. 

pROViioR  ViCTUALiuM,  The  King's  Purveyor, 
who  provided  for  the  accommodation  of  hu  Court,  ia  fo 
called  in  our  hillorians.  Co^vtU. 

PROVOCATION,  To  make  killing  a  perfon  man- 
flaughter,  ^Sc.  See  title  Homiiidt  M\.  2. 

PROVOST  MARSHAL.  Is  an  officer  of  the 
King's  Navy,  who  hath  the  charge  of  prifoners  taken  at 
fea :  and  is  fometimcs  ufed  for  like  purpofe  at  land. 
Stc flat.  1 3  Car.  t.  c.  9. 

PROXIES,  Perfons  appotated  inllcad  of  others,  to 
rfprcl'ent  them. 

Every  Peer  of  the  Realm,  called  to  Parliament,  hath 
the  pnvilege  of  conlHtating  a  Proxy  to  vote  for  him  in  his 
abfence  on  a  lawful  occafion  ;  but  fuch  Proxies  are  by 
licence  of  the  King,  and  fometimcs  Proxies  have  been 
denied  by  the  King  ;  particularly  annij  6,  27,  39  Ed.  3. 
Sec  title  Parhamcnt  V.  1. 

Proxies  are  alfo  annual  payments  made  by  Parochial 
Clergy  to  the  Bilhop.tjfr.  on  vilitations.  Sec  l'rcct>.-ations» 

PRYK,  A  kind  of  fcrvicc  or  tenure ;  according  to 
BlckKft  it  fignifics  an  old-falbioncd  fpur,  with  one  point 
only,  which  the  tenant,  holding  land  by  this  tenure,  wa« 
to  find  for  the  Kin^. 

In  the  time  of  //»■«.  VIFI.  light  horfcmen  in  war  were 
called  Priikcrs  ;  bccaufe  they  ufed  fuch  fpurs  or  Pryks, 
to  make  their  horfes  go  with  fpccd. 

PUBERTY,  PuberiQS  ]  The  age  of  fourteen  in  men, 
and  twelve  in  women ;  when  they  arc  held  fit  for,  and 
capable  of  contrailir:;,  marriage.  See  titles  Agt ;  In/ant. 

PUBLICATION.  Is  ufed  of  dtpcfitions  of  wit- 
ncfle*  in  a  caufe  in  Chancery,  in  order  to  the  hearing  ; 
it  Hgnifics  the  (hewing  the  depofitions  openly,  and  giv- 
ing ou:  copies  of  them,  (^r.  purfuant  to  the  rules  of  the 
Court.  Hcc  t\\\c%  Chasctry  \  Dep»J:ttont.—h%  to  the  pub- 
lication of  Litelj  «nd  IViils,  fee  ihofe  titles. 

PUBLIC  ACCOUNTS;  See  tide  >rfi«it«/j.  PahUc. 

Ail  the  lands,  tenements,  and  hereditamtnts,  which  an 
a'countani  hath,  fhall,  fcr  the  payment  of  debts  to  the  ' 
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Crown,  be  liable  and  put  ia  exccutian,  in  like  m:<nner  as 
if  he  had  Hood  bound  by  \vriting  obligatory,  having  the 
effcffl  of  a  lUtuie  ilaple,  Is'c.  S:at.  t}  £/iz.  *■.  4. 

PUBLIC  ACT  e/  P^rliatnt/it  \  Sec  Sfatuu. 

PUBLIC  FAITH,  ftdn  Puhlica.]  In  the  reign  of 
Charles  I.  there  wai  a  pretence  or  cheat,  to  raifc  money 
of  the  reduced  people,  upon  what  was  termed  the  Publtc 
Faith  of  the  nation,  to  make  war  againtt  the  Ktr.g,  about 
the  year  1642.  Sta:.  17  C.  1.  <.  18. 

PUBLIC  WORSHIP;  Sec  Noncon/srmijfs  i  P^ftft,; 
R(i.hjants  \  Serz'ict  G>id  Sacrawtntt. 

PUERITIA;  Uc  Puberty. 

PUIS  IMRREIN  CONTINUANCE,  Is  a  pica  o( 
new  matter,  pending  an  a£lion,  f>a/i  idtimam  twiintutttt* 
n:m.  See  iith  Pleading. 

PUISNE,  Fr.  PuT/iii.]  Younger,  puny,  born  after, 
junior.  Sec  M.ilier.  The  ffvera!  Judges  and  Ijiror.s,  not 
chicf>,  arc  called  Puifne  Judge?.,  Puiine  Barons. 

PULS  ATOR.  The  plaintiff  or  aftor  ;  from  ful/are,  to 
accufe  any  one.  Lr^.  lien.  I.  c.  26. 

PUNISIIMEN  r.  PttMa.]  The  penalty  for  Iranf- 
grcfling  the  Law  :  and  as  dcbt^  are  difcharged  to  private 
perfons  by  payment,  fo  obtigiitions  to  the  public,  for 
diltorbing  focicty,  are  difcharged  when  the  oflxnder  un- 
dergoes the  Punilhmcnt  infliilcd  for  his  offence.  Sec 
title  J  i;  D  c  M  E  N  T  ,  Crirntna/. 

PUR  AUTER  VIE.  Where  lands,  ^r.  arc  hcld/^r 

anathtr^j  life.  Sec  title  Occup^tnt. 

PURCHASE. 

Ac(iyi5iTVM,  pEitqyisiTUM,  Per(^uisitio.] 
The  buying  or  other  acqaijiiion  of  lands,  or  tenements, 
with  money,  or  by  gift,  deed,  or  agreement ;  as  dtAin£t 
from  the  obtaining  them  by  defcent  or  hereditary  right; 
(onjuirStum  perquijuum  is  where  two  or  more  perfons  join 
'  in  the  Purchalie.  Li'.t.  %  2  :  Rfg.  Or;^.  143. 

Purchafe,  taken  in  itj  largell  and  moll  extenfive  ferfc, 
is  thus  defined  :  The  pulTellion  of  lands  and  tcncmeals, 
which  a  man  hath  by  his  own  aft  or  agreement,  and  not 
by  defcent  from  any  of  his  anccftors  or  kindred.  In 
this  fenfe  it  is  contradilUnguithcd  from  acquifitlcn  by 
right  of  bluod  ;  and  includes  every  other  method  of  com- 
ing to  ancltite,  but  merely  tliat  by  inheritance  :  where- 
in the  title  is  veiled  in  a  perfon  nut  by  h\i  own  a^  or 
agreement,  but  by  the  Unglcoprration  01"  Law.  Lit.^  12: 
I  Iit^.  1 8.  What  is  termed  in  the  Common  Law  Purcba/t, 
was  by  the  feudills  called  Conqut/lj  conquajius  or  eonqui- 
fiua :  and  in  this  fenfe  it  wai  ttat  If'uiian  the  Flf ft  was 
called  Cctpta/izrt  or  the  CoKquercr,  figttifyicig.  that  he 
was  the  firll  tJf  his  family  who  acquired  the  Crown  and 
Realm  of  EugU'-.d.  See  2  C.mm.  t  i  5. 

This  is  tht  IcgjJ  fignificaiion  of  the  word  ptrquifitiOf  or 
Purchafe  ;  and  in  this  fcnfc  it  includes  the  five  loltowing 
methods  of  acquiring  a  title  to  eftatr; :  E/deat,  Ocea- 
pamjt  Prf/crifiicr:,  For/etrurff  jili^n alien.  Sec  this  Dic- 
tionary, under  thofe  and  other  tiiKs  conneflcd  there- 
with :  and  further,  titles /fr^jrr/ft.iltr  ;  E.xwu/cry  Dei-i/c; 
Lmrtatiait  cf  EjliUt,  &C. 

Mr.  Horgravtt  after  fomc  remarks  on  the  peculiar 
patureof  f/i'Z'w//,  obferve's,  that  inftcad  of  dlliribuiing  all 
the  feveral  titles  to  land  under  Pjtrchafe  .ind  ,  it 

would  be  more  accurate  Co  fay,  that  ;hc  title  to  land  is 
cither  by  Punhaftt  to  which  the  adl  or  agreement  of  the 
party  is  effcntial,  or  by  mtn  a£l  cf  Lsw :  and  under  the 
latter  to  confider,  firft,  Dcjant  \  and  then  Efcbtcti  and 
3  Y  iucb 
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fuch  other  tU'fis,  not  being  by  defccnE,  as  yet  like  them 
accrue  by  mere  ad  of  Law.  \  Inft  i3.^. 

One  coincth  in  by  PurcKafe  when  he  comes  to  lands 
by  legal  conveyance,  acd  hath  a  lawful  clUte  :  and  a 
Fufcbare  n  always  intended  by  title,  cither  from  fom^ 
conftdcrauon,  ur  by  gift;  (for  a  gift  is  in  Law  a  Pur- 
chdfc;)  whereas  tlc!cciit  from  an  ar.ceftor  cometh  ofcoiirfe 
by  act  of  Law ;  slfo  all  contrafts  are  comprehended  un- 
der this  word  Purchafc.  C0.  LUt.  iS  :  Dod.  anJ  SiuJ, 

Purchafe  in  oppofition  to  Defcent  is  taken  largely  ;  if 
an  cftate  comes  to  a  man  from  hii  anccftors  without  writ- 
ing, that  is  a  Defcent:  but  v.  here  a  pcrfon  takes  any 
tiling  from  an  ancellor,  or  others,  by  deed,  wi!!,  or  gift, 
and  cot  as  licir  at  law;  that  ija  Purchafe.  z  Lu.  Ahr»  ^oi- 

When  an  eftaie  doth  originally  veil  in  the  heir,  and 
never  was  nor  could  be  in  the  aiiceAor;  fuch  heir  fliall 
take  by  way  of  Purchr.fe:  but  when  the  thing  might 
li:ivc  veiled  in  his  anceUor,  though  it  be  firfl  in  the  heir, 
unJ  not  in  him  at  all.  ihe  heir  fliall  have  it  in  nature  of 
IDcfccnt.  I  Rtf.  gj,  106. 

CttnfilUnt  Aith  the  above  rule  is  Mr. /Varwr's  cxpU- 
nsiion  of  the  much-conicllcd  point,  in  what  cafe  an  heir 
ilull  be  faid  to  take  by  liuiitatiGti,  and  in  whii  by  Pur- 
chafe :  or,  in  the  language  of  convcyiucers,  what  are 
words  ol  limitation,  and  wli.^t  arc  wordt  of  Purchafc. 
JSrc  fully  this  DicVionary,  title  RtmatRtitri  aiid  fijl. 
Div.  Lof  this  title. 

L  Ih  lul'at  Caf/i  Heirs  Jhall  he  ttetmeJ  Parcbaftri\ 

arJ  ef  the  EJ<£1  of  iht:r  laJting  bj  Purcba/e. 
11.  Of  P.irih^/eri  far  a  i-aUiaKt  CanJiJtraiien  i  and 
tty'M  prsu3td  or  made  aKj'iuercble  tn  E^tity^ 
See  alfo  this  DiAionary,  under  titles  fraud  i 
Cssjlderaihn,  Stz* 

I.  Pur  c  II A  sc.  in  its  vulgar  and  confined  accept- 
ation,  is  anplicd  only  to  fuch  acquifitions  of  land  as  are 
obtained  by  way  of  bargain  and  falc,  for  money,  or  fome 
c:hcr  valu;iblc  c:^n^lderatton.    But  this  falls  far  fliort  of 
th?  legal  idea  of  Porchafe  :  for  if  1  give  bnJ  freely  to 
^icother,  he  is  in  the  eye  of  Law  a  Purchafer  ;  and  (alls 
lAithin  l.ittle:sK*i  definition,  for  he  comes  to  the  crtate  ' 
by  his  o^vi)  agreement^  that  is,  he  confents  to  the  gift. 
I  Inji.  18.  .\  man  who  has  his  father's  eftate  fettled  | 
upon  him  in  tail, before  he  was  born,  is  tlfo  a  Purchafer  ;  I 
for  he  takes  quite  another  eftate  than  the  law  of  dcfccnts 
would  have  givrn  him.    Nay,  even  if  the  ancellor  de-  \ 
vifes  his  c!b;c  to  his  heir  ai  law  by  nill,  with  other  . 
limitations,  or  in  any  other  ftiapc  than  the  courfe  of  de-  ; 
icrnts  would  dirr^,  fuch  heir  fhall  take  by  Purchafe. 
Ld.  Ra-^nt  728.  Thus  if  a  mm,  having  two  daughters, 
his  heirs ,  dcvifcs  his  l.ind  10  .'*.-«  <m7  :lx:r  heirs  ;  they 
ihall  tzMe  by  Purchafe  as  joint-tenants ;  for  the  ertate  of 
join:  tenants,  and  tenants  in  common,  is  dilTerenc  in  its 
nature  and  qualiry  from  rfiat  of  co-parceners.  Cre. 
£!.'^  431.  But  if  a  man,  fcifed  in  fee,  dcvifes  his  whole 
ctUte  to  hi»  heir  at  law,  1*0  that  the  heir  t.ikcs  neither 
a  grcitcr  nor  a  Icfs  clU:e  by  the  devifc   than  he 
v.'O'.iId  have  done  without  it,  he  fhall  be  adjudged  tn 
take  by  deffcn»,  even  thcugh  i:  h:  charged  wiih  mcum- 
hra"ces  j  this  being  for  the  benefit  ot  creditors,  and 
otners,  who  have  demands  on  rhe  eftate  of  the  inccflor. 
I  J?;/.  Mr.tzd  :  241:  Ld.  R^.m.  728.  If  a  re- 

naiadcr  be  limited  to  the  hur»  of  -V.  here  X  limfelf 


takes  nothing ;  but,  if  he  dies  during  the  continuance 
of  the  particular  eftate,  his  heirs  (hall  take  as  Pur- 
chafers.  I  Reil.  ^ir.  627.  But  if  an  eftate  be  made  to  < 
J.  for  life,  remainder  to  his  right  heirs  in  fee,  his  heirs:  * 
ftiall  take  by  defcent:  for  it  is  an  ancient  rule  of  Law, 
that  wherever  the  anceftor  takes  an  eftate  for  life,  the 
heir  caccoc  by  the  fame  conveyance  take  an  eftate  in  fee 
by  Purchafe,  but  only  by  defcent.  1  Rtf.  104 ;  2  Lev.  60  : 
Rajrt.  334.  And,  if-/,  dies  before  entry,  ftill  his  heir 
lhall  take  by  defcent,  and  not  by  Purchafc  ;  for  where 
the  heir  takes  any  thing  that  might  have  vcfted  in  the 
anccftor,  he  ukes  by  way  of  defcent.  1  Rep.  qS.  The 
ancctlcr,  during  hi;  Itfe,  b^ireth  in  himfelf  all  his  iieirj; 
and  therefore,  when  or.ce  he  is,  or  might  have  been,  fcifed 
of  thelandi,theinhcritance  fo  limited  to  his  heirsvefts  in- 
the  anceftor  himfelf:  and  tKe  v^ord  '*  heirs**  in  thiicafe  ii 
not  eftzemcd  a  word  of  Purchafc,  but  a  word  of  limit- 
ation, enuring  fo  ai  to  increafe  the  eftate  of  the  anceftor, 
from  a  tenancy  for  life  10  a  fce-fimple.  Co.  L:.r.  22. 
And,  had  it  been  othcrwife,  had  the  heir  (who  is  uncer- 
tain till  the  death  of  the  anceftor]  been  allowed  to  take 
as  a  Purchafer  originally  ncminzted  io  the  deed,  as  muft 
have  been  the  catc  if  the  remainder  had  been  exprcfsTy 
limited  to  him  by  name  ;  then,  in  the  limes  of  ftritt  fee- 
dal  tenure,  the  lord  would  have  been  defrauded,  by  I'uch 
a  limitation,  of  the  fruiu  of  his  figniory,  arifing  from  a 
defcent  tu  the  heir.  2  Ccw/c.  e.  i  j.  p.  2+2.  See  furtlicr*. 
this  Dictionary,  titles  R/Kah-dir  ;  iJe:r  IL 

The  difTercocc  in  e^^ec^,  between  the  acquifition  of 
an  eftate,  by  defcent  and  by  Purchafe,  confifts  princi- 
pally in  tiiefc  two  points :  fi  jj.  That  by  Purchafe  the 
eftate  acquires  a  new  inheritablcquality,  and  Is  dcfcend- 
ibie  to  thr  owner's  blood  in  general,  and  not  to  the  blood 
only  of  fome  parttcuUr  ar.ccftar.  See  title  Dt/lent.  5f. 
(tndly.  That  an  eftate  taken  by  Purchafe  ftill  not  make 
the  heir  anfwcrable  for  the  afls  of  the  anceftor,  as  an 
eftate  by  defcent  niil.  I'cr,  if  the  anceftor  by  any  deed, 
obligation,  covenant,  or  the  like,  btndeth  himfelf  and 
his  heirs,  and  dieth  ;  this  deed,  obligation,  or  covenant, 
(hall  be  binding  upon  the  heir,  fo  far  forth  only  as  he 
(or  any  other  in  tn:ft  for  him,  Jiat.  29  Cur.  2.  e.  3, 
[  10;)  had  any  eftate  of  inheritance,  vcfted  in  him  by 
defcent  from,  (or  anyer-atc  /ur  au.ur'vie,  coming  to  him 
by  fpecial  occupancy,  as  heir  to,  [>  la,  of  the  lame  fta- 
tute,])  that  anceftor,  ftifacicntto  anfwcrtlie  charge;  whe- 
ther he  remains  in  poffcftion,  or  hath  aliened  it  before  ac- 
tion brought.  Sec  1  P.  U'ms.  777  :  jjat.  3  4  ly.  ij  M, 
i  +  :  Therefore  if  a  roan  covenants,  for  himfelf  and 
his  heirs,  to  keep  my  houfc  in  repair,  I  can  then  (and 
then  only)  compel  his  heir  to  pcr.'^orm  this  covenant, 
when  he  has  an  cflatc  fuKicicnt  for  this  purpofc,  or 
aftictr,  by  defcent  from  the  covciiar.tcr  :  fur  though  the 
covenant  defcends  to  the  heir,  whether  he  inherits  any 
efUte  or  no,  it  ties  dormant,  and  is  not  compulfory,  until 
he  haiaficts  by  defcent.  fimh  Rep.lO.  See  title 

IL  A.  enters  into  partnerihip  in  jihs,  with  three 
others,  for  21  ye^rs,  for  digging  mines  in  A 's  land;, 
A.  to  have  two  jths,  and  alio,  in  confider.rion  cf  his 
owrcrftfp  of  the  land,  to  have  a  tenth  more  out  of  il»e 
fture  of  the  other  partners.  Purfuint  to  the  arliclei, 
they  fearched  for  the  mines,  and  after  two  years*  time, 
and  the  c.xpence  of  about  120/.,  they  difcovcrcd  a  valu-- 
able  mine,  ard  worked  it  for  about  three  months  ;  and  the.i 
A*  dies,  and  his  widow  fet$  vip  a  voluntary  lettiement, 

made 
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n'iJe  after  mani^ge.  The  Coon  incliiied  tliat  ihc 
paitncrs  were  ai  Purchafcrs,  and  that  the  voluntary  fct- 
liement  Hiould  ix»c  iH?id  againtl  them,  z  frm.  316. 

The  wife  joins  with  the  hulL.^nd  in  letting  in  an  in- 
cumbrance on  her  jointure,  and  barring  the  cilatc-t;iili 
and  then  limits  the  ufes  to  the  hulhand  for  life,  remainder 
to  the  *ife  for  Ufc,  remainder  10  Uicir  daoi^htcr.  Per 
Lord  Keeper  !f^rig/j:,  the  daughrcrs  arc  not  Purchafers 
fo  as  to  ihut  out  a  jadgmcnt-crcdUcr  of  the  hufbandS, 
au;cccdent  to  barring  tlie  ctlaic-tail ;  it  might  have  been 

good  coniideration  for  boEh,  but  it  was  not  exprcHid 
in  the  deed*  to  be  uny  corridLT,uion  for  fettling  the  cllitc 
Wi  the  daughters,  but  was  a  vuluotary  gift  of  the  wife 
\o  her  Ituiliind,  therefore  the  dauohicr's  cilstc  mull  hi 
taken  to  be  voluntary ;  and  foa  jodgment<crcdiiorougat 
to  have  the  aHiilaocc  of  tlils  Court  before  them.  CAm, 
Free.  114.. 

Every  Icflec  is  aPnrchafcr.  9  McJ.  59.  See  7  Vtm.  327. 

A.  fcifcd  in  fee,  fettled  hi*  ellate  in  1712,  to  the  ufc 
of  iumfclf  for  life,  rcnuindcr  to  /?.  in  tail,  but  with 
power  of  revocation,  by  any  ivriting  figncd,  U^c.  and  at- 
ttilci  by  three,  ^c.  credible  wimcffes.  In  1715,  rf-/. 
by  dfcd,  attcl^ed  by  two  witnclies  only,  reciting  that  he 
was  indebted,  as  in  a  fchcdute  annexed,  conveyed  his 
cftiic  to  R.  and  If'.S,  and  their  heiri,  in  trull  to 
p^y  his  faid  debts  by  profits,  mortgage,  or  fjc  ;  and 
Biter  payment  thereof,  to  pay  the  overplus,  and  recon- 
vey  fuch  part  as  ihould  be  unfold,  to  or  fuch  other 
p^'rfon^  t/r.  and  for  fuch  ufes,  iffe.  as  he,  by  any  writ- 
ing, figned  and  fcalcd,  and  aitcUed,        iliould  direO. 

A.  died  t^iihoat  ifl'iie,  but  left  the  faid  £.  and  C.  the 
daughters  of  two  firtcrj,  liis  lieirs  at  law.  !"hc  deed  of 
171^  was  kep:  privati:  till  after  the  dcatli  of  If'.S.  the 
furviving  trullcc  in  1724;  and  was  then  laid  before 
Gounfel,  who  dircAcd,  that  the  heir  of  //■'.  S.  ftotild 
alTign  the  legal  cilate  to  the  truHces  in  tlic  dcrd  of  1712, 
which  was  done,  Alterw.uds,  in  l-»26,  on  a  treaty  of 
marriage  between  Lord  fauiaihi.i^e  and  H.  a  marriage 
fettlement  was  prepared  by  [lie  fame  counfel,  as  coun- 
fcl  for  Lord  FaucdilrJ^e,  who  made  a  fcttlrment  on 

B.  in  coniideration  of  tne  great  ellatc  in  land  which 
he  was  to  have  with  her.  The  furviviog  trullcc  in 
the  deed  of  1713,  joined  in  this  marriage  fettlemrnt. 

C.  brought  a  liill  cliiniing  a  moiety  of  this  eihite  of  A. 
as  coheirefs  ^vith  B.,  for  tli^t  the  deed  in  171?  w^',  a 
revocation  of  ciie  deed  in  1712.  Lord  F.  pleaded  that 
he  was  a  Purchafer  nndtfr  ihr-deed  of  i;i2,  without  no- 
tice of  that  in  171;,  and  that  the  fctUement  made  by 
him  on  if.  was  in  contemplation  of  that  fcttlcment  in 
1712,  and  that  the  Surviving  truitce  in  that  fettlemcni 
was  party  to  the  marri^ige  fcttlement ;  and  that  though 
the  Purchafe  was  not  of  iJje  Icg^l  eitate,  but  the  trujl 
only,  thatit  would  make  no  di^crence»accordingto^';.'^rr 
^ndBoJinpaa'i  cafe,  2  599;  and  th^t  neither  would 
it  differ  the  cafe,  though  t^itrc  was  no  aftual  convey- 
ance ;  for  a'>  the  truHees  in  the  deed  of  1712  always 
aftcd  L-nder  that  deed  for  J),  that  trull  Ihould  fub/ifl  as  to 
himfelf,  who  was  a  fair  Purchafer  ;  nnd  that  he  Ihould  not 
be  affected  by  cor.Hru^live  notice  to  his  counfel,  as  hav- 
ing  bten  advifc^  with  on  thcfe  two  deeds  in  1724  ;  for 
it  mufl  be  intended,  that  at  the  time  of  the  counfcl's 
being  concerned  ht  liim,  wltich  was  in  17^6,  he  had 
forgot  that  he  had  ever  fctii  this  deed  of  1715,  there 
beiog  an  interval  of  two  years  between  his  firll  fccipg  it, 
and  fab  being  coaofd  for  defendant.  And  fo:  thcfc  rca- 


fons  the  Court  held,  tl»at  tliis  cculd  noi  be  notice  toliii 
Lordihip.  Ld.  Ch.  B.  JirjmJtit,  v,lo  al^tled  the  Lord 
Chiinccllor,  held,  that  the  Lord  F.  couM  be  a  I'nrchafer 
of  no  mere  than  B.  had,  as  no  aftual  conveyance  wai 
made  to  him.  The  Mailer  of  the  Rolls  f.tid,  that  :o  be 
a  Purchafer  in  the  notion  rf  equity,  there  niufl  be  an 
aClual  contrail,  and  a  confulcratton  paid  ;  therefore,  if 
nt  the  lime  cf  marriage  the  deed  of  1712  flood  ru\cktd. 
the  trullccs  could  he  fcifcd  only  cf  a  moiety  for  the  ufc 
of  B.,  conlequcntly  Lord  A.  c.in  be  a  Purchafer  of  t.o 
more.  Lord  Chanccllur  decreed  a  moiety  of  the  ell*ie, 
and  .in  account  of  the  rents  and  prcF.is  to  C.  fiacc  tlie 
death  of  A.  Gilif.  zoji  and  LiJ/j'i  ^raB.  Ci>tn\ 
591  to  402. 

A.  having  a  long  Icafc  of  a  houfc,  in  which  bis  wife 
had  fomc  intercd,  by  her  confent  renews  it  for  eighty- 
one  years,  and  in  coiifiJrraiion  of  4C0/.  afligns  it  to  B. 
who  alligns  it  to  C.  his  Ion,  who  married  M.  and  died, 
leaving  M.  his  executrix  ;  A/,  on  a  fecond  marriage, 
conveys  it  to  trutlccs,  (^r.  ^V.  by  bill  fets  forth  this 
nHignment,  and  that  it  was  a  mungngc,  and  that  J?, 
agreed  to  execute  a  reconveyance  thereof,  t^£.  and 
prayed  a  redemption.  Tlie  executrix  pleads  (lie  was  a 
Purchafi-r  without  notice  of  fuch  agreement;  and  in 
confidcration  of  ^  marriage  with  y.  S.  and  of  his  undrr- 
taking  to  pay  her  debts,  Ihe  afligncd  the  original  leafc, 
(9V.  fuch  a  day  to  trullccs,  to  the  ufc  of  her  intended 
hulhand,  not  having  any  notice  of  the  agreement,  prior 
to  the  executing  the  faid  deed  on  marriage.  It  was 
decreed,  that  defendants  were  in  nature  of  Purchafcrs ; 
and  the  plea  was  allowed.  Fin^h.  Rrp.  9. 

Jt  is  the  rule  of  Uquity,  that  wlierc  a  man  is  Pur- 
chafer for  valuable  coniideration,  without  notice,  he  (hall 
not  be  annoyed  in  equity  ;  not  only  where  he  lias  a 
prior  legal  eftate,  but  where  he  has  a  better  title  or  right 
to  call  for  the  legal  efl.-ite,  than  the  other.  Treat.  Eq. 
hh.  2,  f.  6.  ^  2,  cites  2  i^trn.  599  :  2  P.  IP  mi.  678,  ist. 
This  rule  is  founded  un  an  obvious  ptinciple  of  equity. 
It  fecms,  however,  to  have  been  broken  in  upon  by  the 
decifions  in  Bur^h  v.  Bur^b\  [Bur^b  v.  Ffamij 
I'lr.th  78:  3rd  U  ttliamt  v.  Cr.mU,  3  Bro.C,  R.  264.  lit 
the  former  of  which  cafes  the  Court  appears  to  have 
interpofcd  to  the  prejudice  of  a  judgment-creditor,  with- 
out notice  cf  the  plaii:iitl  's  equity  ;  and  in  the  laticr  to 
the  prejudice  of  a  Purchafer,  without  notice  of  the  plain- 
tift''s  title  as  Dowrrfs.  With  rcfpc^l  to  thofc  inltances 
in  which  a  hna  fife  Purcliafcr  hav  in  equity  been  poll- 
poned,  in  rcfpcfl  of  bis  conniving  at  the  fubfequent 
fraud  of  him  under  whom  he  derived  his  title,  they  arc 
evidently  exceptions  to  the  general  tliIc,  which  is  con- 
fined to  the  claim  of  the  Purchafer  at  the  time  of  com- 
pleting bis  Purchafe ;  a  claim  which  he  may  forfeit,  as 
to  third  perfonst  by  fubfequent  mifconduO.  FenbUaqiu^s 
!<cie  en  Tnat.  £y.  uhijnp. :  and  fee  Treut.  iy.  i.  c.  3.  §  4, 
in  ». ;  and  this  Diflionary,  title  Msrtgv^t  111. 

h  has  been  faid,  that  by  taking  a  conveyance  m:h 
notice  of  a  irull,  the  Purchafer  himfcif  becomes  the 
truUce;  and  mull  not,  to  fcrvc  himfelf,  be  guilty  of  a 
breach  of  trull,  nctwiihllandin^  any  confideraiinn  p.-iid. 
2  f  'trn.  271.  But  this  propofilion  feems  to  be  ftaccd  too 
generally  ;  for  though  an  immediaie  or  rirll  Purchafer, 
with  notice  of  an  equitable  claim  in  another,  ihall  cer- 
tainly not  beallowtd,  tho'Jgh  a  Purchnfcr  for  valuable 
con  fide  ration*  to  proteA  hioilclf  againlt  fuch  equitable 
claim;  yet  if  a  perfon,  having  notice  of  an  eouinWc 
3  Y  2  '  claim 
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claim  in  anothrr.  purchafe  from  one  who  had  not  notice 
of  fdch  claim,  he  miy  procc^  himfclf  by  want  of  notice 
in  his  vendor ;  fucb  proicAion  being  ncce0ary  to  fccure 
CO  the  iffad  fde  Pnrchafer,  withoat  notice,  the  full  be. 
nrflt  of  his  Hurchafe.  Pre,  Ch.  51:1  ^tk.  571:2  Bro. 
C.  R.  66.  Niithcr  fhall  a  Purchalcr  witnout  notice,  from 
a  Purchafet  uith  notice,  be  confidered  in  equity  as  bound 
by  the  trulL  2  /Vm.  384.:  313.  See/^f. — Jt  may 

be  mitenal  to  remark,  that  notice  is  not  conbncJ  to  the 
time  of  the  contrail ;  for  it  a.  perfoti  who  na»  a  hen  in 
equity  on  the  premirci,  give  notice  thereof  before  ac>ua! 
payment  of  the  Puichalc  money,  it  is  fuAciem.  3  P. 
ii'mt.  307  :  2  650 ;  3  ^ik.  304 :  Or  before  the  ex- 
ecution of  cite  conveyance,  though  (he  Purchafe-money 
be  aAualty  paid.  1  Atk.  384  :  Ca/ri  m  C  34. 

A  Purchafer  who  comes  in  uithout  notice  of  a  rent- 
charge  lhall  not  be  chargeable  therctvith,  although  gircn 
U)acnar;;2b!e  ufc.  Tetb,  298.  * 

A  Purchafer  (hall  not  be  affefted  by  a  judgment  in 
cqoi'.y,  without  exprcfs  notice  of  it  before  the  Purchaiie, 
otherwife  tc  is  at  law.  Cbiui.  Caf.  37. 

A.  ir.dcbted  by  bond,  deiifcd  a  debt  to  be  paid  out  of 
bis  pcrlonjl  ellate  ;  but  if  it  was  not  fufficicnc,  then  to 
fell  hit  rc-tl  citate,  and  pay  it :  the  citatc  was  lold,  and 
by  feveral  meitic  conveyance^  came  to  defendini,  who 
was  fued  for  the  debt,  as  charged  on  the  lands  which  he 
had  bought.  Tfte  defend4t;t  pleaded,  iliat  he  had  no  notice 
of  the  demand,  and  was  a  Purchalcr  for  a  valirable  con- 
iideraiion,  and  that  the  peilunal  cflate,  was  iirli  liable, 
and  that  the  Purchaff  •money,  which  was  paid  to  two  other 
of  ihe  d';f;.'ndaQts,  wiS  liable  in  the  next  place  ;  and  that 
there  were  other  Undt,  which  dclccndcd  to  one  of  them 
on  the  death  of  ^  Mhich  ought  to  come  in  aid  of  him> 
and  decreed  accordingly.  Ftmh.  P.tp,  (37. 

A  Purchafer  for  a  valuable  conlideratten,  without  qo> 
tice.was  decreed  to  pay  arrears  of  an  annuity  charged  on 
tne  lands  purchaTed  ;  thcogh  the  fame  were  due  thirty 
years  before,  and  no  demand  in  all  that  time.  Finch  252. 

A  Purchafer  from  T.  S.  who  has  a  decieeagainil  him 
in  Chancery  for  land,  ihall  be  bound  by  the  decree, 
chough  he  had  no  nt»ii:e  ofli.  2  Cw.c.  Ca/T  ^8. 

A  bill  Wi»  brought  to  prove  aw  ill,  ind  perpeuate  the  tef- 
clQOiiy  of  *i.nefiei;  the  defendant  pleaded  himfelfaPur- 
cnairr.  withou:  notice  of  fuchuiil ;  and  infi.led,  that  as 
there  bad  been  a  vcrdifl  in  afHrmance  of  fu:h  wiil,  (no> 
thing  hindering  the  plainiid^,  but  if  he  had  a  title  he 
mign;  recover  at  Law,)  the  plaintiff  uugh:  no:  to  be  ad- 
mitted to  examine  his  witnefTes,  (hereby  to  hang  a  cloud 
over  the  Purchafer 's  eilate ;  and  on  debate  the  Court  al- 
lowed the  fica,  f'irn.  354. 

J.  mortgaged  land  to  B.  and  afterwards  by  his  will 
(aavirig  fons  D.  and  £.)  deviled  the  equity  of  rcdrrnp* 
tion  to  E.-'B.  and  D.  join  in  an  ailignmen;  of  the  mort- 
gage to  F, ;  thoogh  F.  pleaded  want  of  nc^ice  of  tScwitI, 
anJ  that  D.  was  the  vniblc  heir,  ye;  decreed,  thit  £. 
/houid  have  the  equity  of  rcdcmpdor.  on  the  foot  of  the 
6rft  aiorigage.  N,  Co.  R,  153. 

/i.  purchafcs,  having  notice  of  a  fettlement  whereby 
B.  (he  vendor  was  bat  tenant  for  life,  remainder  to  his 
ht(i,iSf(.  fon  in  tail.  Afterwards  fciTs  10  D.  who 
bad  no  notice;  B.  die?,  leavi>ig  a  fon;  it  was  decreed 
that  the  laH  Purchafer  ihould  hold  the  land,  but  the  ftril 
Otojid  account  for  the  confideration-moncy,  for  which 
be  Ibid  the  elUte,  wiih  intcrcft  from  thcdeceafe  B.t 
iz 


thereout  difcouniing  what  was  due  on  a  mortgage  pricr- 
to  the  iettlcment  which  he  had  bought  in.  2  f'frn.  384, 

Where  there  is  a  general  trull,  as  to  pay  debts,  though 
the  Purchaier  has  notice  o(  them,  it  fcems  thai  he  is.  not 
obliged  to  fee  the  Purctiaic-moriey  applied  :  otherwife 
if  the  debts  bs  paiiicuiar,  as  for  payment  ot  debts  in  a 
fcncdulc.  Trear.  ii.  c.  6.  ^  z.  JIui  though  the  Pur- 
chafer be  b^  ubd  luicc  to  tne  applic4tion  of  the  money,  as 
CO  the  fcncdulc  debts,  he  is  not  bound  to  fee  th^t  only  fo 
much  real  cliaie  is  lold  or  mortgaged,  as  will  dlfchargf^ 
fuchdcbt: ;  unlcl^  there  be  a  collulion  between  the  hcit 
and  trtjAce.  1  Fera.  301  :  a  Ch.  Ca,  115;  izi. — Nei- 
ther is  he  bound  to  icc  to  the  payment  ol  legacies,  if 
the  eUatc  be  chaigcd  generally  with  debt:  and  lega-i 
cies  ;  lor  not  being  in  Tuch  calc  bound  to  lee  to  the  dif*' 
charge  ol  debts,  he  cannot  be  expt£ted  to  (vc  to  the  dif- 
charge  ol  the  legacies,  wnich  c^nnct  be  p:iid  till  after 
the  tlcb'.s.  FenhioK^tu^i  AW  eit.^r.  Eq,  ubt  jhp.  cites 
Jehh.  V.  ablii'.t,  I  hre.  C.  K. 

As  a  Purchalcj  tor  valuable  conGiIeration4ias  ao  equil 
cloim  to  ttie  protection  of  a  Court  of  Equity,  10  defend 
bit  polTctHon,  as  the  plaintiff  has  to  the  afliltance  ol  tlic 
Court  tu  alfert  his  n^bi,  z.  Couit  of  Equity  will  not.  in 
general,  compel  a  Purchafer  lor  valuable  conftderation, 
without  notice  of  the  plaintilF 's  tiile,  to  make  any  difco* 
very  which  may  afTtCt  ins  own  title  ;  but  fuch  difcovcry 
will  be  enforced  in  favour  of  aDowrcfs.  See  l  /Vrn.  170  : 
iBrc.  C.  R.  aV 

Thus  an  atugnce  cf  a  Irafe  fhiW  not  be  forced  to  dif* 
cover  whether  the  \ci(c  is  expired  :  but  tellec  for  years 
of  conufor  of  a  lUtutc  has  been  compelled  to  difcover 
what  eilate  he  bad  from  the  cunufor,  to  the  end  that  he 
might  be  liable  to  the  Aaiuie.  8  Ftn.  cz.i.  pi.  2;  citei 
Trem.  Fj.  l:b.(>.  c.  5.  §3. 

A  Poichaferof  lands  Irom.^.  which  B.  makes  title 
geuing  the  deeds  wnich  make  out  B.'i  title,  is  not  bound 
to  dilcuver  tliem.  Chan.  Caj.  6g.  So  there  is  no  rcafon 
to  compi-l  one  whole  Und  lies  contiguous  to  mine,  to 
difcover  the  boundaries  in  his  deeds;  for  that  would  b9 
to  help  a  man  to  evidence,  to  cviU  anotlier  of  his  pof- 
fefiion.  2  Fern.  38.  And  a  Court  of  Equity  will  not 
hvl}j  the  liTue  againft.  a  I'urchaJcr»  1  Ftrn.  212,  273  : 
2  I'trn.  35,  50. 

PURGATION.  PursaT,6.'\  The  clearing  a  man's 
fcU  of  a  crime,  whereof  he  is  pubHcly  furpeCtcd,  and  ac- 
cofcd  before  a  Judge :  of  which  there  was  formerly  great 
ufc  i:i  Funiculi. 

Purgation  is  either  caneKlcacr  'vulgaris. 

Canonical  Purgatirn  i«,  that  which  is  prefcribsd  by 
the  Canon  Law,  the  form  whereof,  ufcd  In  the  Spi  itual 
Court,  is  that  the  pcrlpn  fulpcdcd  take  his  caih,  ihai  he 
isclcurof  the  fail  oSjedted 'again ll  him;  and  br;i>3  his 
honeft  neighbours  with  him  to  make  oath,  that  they  be- 
lieve he  fwears  truly. 

The  ^"ulga^  Purgation,  according  10  the  ancient  maiu 
ner,  w  as  by  lire  or  water  ordeal,  or  by  combat,  aboliihcd 
by  canon.  S:<2uh^/.  P,  C.  lib.  2.  c.  48.  Sec  tit.  Ordeal. 

The  canonical  dodrine  of  Purgation,  whereby  the  par* 
ties  were  obliged  to  anfwer  upon  oath  to  any  matter, 
however  criminal,  that  might  be  objciUd  againft  them, 
(though  long  ago  o\er-ruIed  in  the  Court  ot  Chancery.) 
continued  till  the  middle  of  the  latl  century  to  be  upheld 
by  the  Spiritual  Courts;  when  the  Legiflature  was  obliged 
toiiitcrpofe^  to  teach  ihcm  a  Icflbn  oi  modcraiion,  fimdar 

to 


PUR 


P  Y  K. 


t^Aalofthe  Zngliff}  Law.  By  fiat,  ij  Car.  2.  c.  la. 
it  is  enafled^  that  it  fhal)  not  be  lawful  for  any  liifliop 
or  Reclcriatlical  Judge,  to  tender  or  adminil^er  to  any 
pcribn  whjiroc^cr,  the  oath  ufually  called  the  0:1th  tx 
c£:cio,  or  any  other  oath  whereby  he  may  be  com- 
piled to  conlcfs.  accufc,  or  purge  himrelf  of  any  cri* 
mlnal  01  titer  or  thing,  wlif-reby  he  may  be  liable  to  any 
cenfurc  or  punilhnieni,  5  Comm.  too.  See  further*  titles 
Wager  of  Law  ;  Ctanceiji ;  Cierg^t  Ben'ft  of. 

The  fiat.  13  Ca'\  z-  t  12,  having  i.hus  taken  away 
the  oath  tx  pj^tie,  of  perfons  aceuftng  or  purging  them- 
fclvcs,  (Sfc.  Ionic  maintain  that  all  the  pniccedin^s  of 
Purgation  on  cofflnion  fame  fall  too ;  others  (ay,  iherc 
is  ftill  a  legal  Turgation  left,  but  not  canonical.  H^oed'i 

Imjl.  505,  507. 

PURIFICATIO  BEAT.JE  MARIiE  VIRGINIS. 
Mentioned  iii^af .  yz  Ilea.  8.  r  11  ;  fee  CanJUt/tm. 

The  PurificaUDn  of  the  BlcU'ed  V'irgin  Maty,  i&  one  of 
the  general  returns  of  writs,  lUU  in  ulc.  f/s.  the  third  in 

Wlarj  vztm. 

PURLIEU,  or  PURLUE,  from  Fr.  pur,  pvrus,  ^ 
lu«,le:us.]  All  that  ground  rear  a  forefl.  which,  being 
added  to  the  ancient  forcfls  by  King  Hen  \{.,Rich.  I., 
and  Kin?  J^m,  was  afterwards  dirafTorcftcd  and  fevered 
by  the  Chcrta  tfr  Forr/7a,  and  the  perambulations  and 
grants  thereon,  by  H€a.  So  that  it  becomes  Purlut, 
vhB.  pure  and  free  from  the  laws  and  ordinances  of  the 
forcft.  Mjiw.  for  Lmvi,  p.ir.  2.  c.  20 

Our  anccftors  called  tUis  ground  Purlieu,  purum  hatrfl, 
becaufe  it  was  exempted  from  tti.it  fcrvitudc  which  was 
formerly  laid  on  it :  At  Manfwud^Xid  Cromptent^W  itPou' 
ralhtt  we  may  derive  it  from  pur*  puna,  cf  ailecj  amha- 
Uts(!  \  becaufe  he  who  walkcth  or  coorfcth  within  that 
circuit  is  not  liable  to  the  laws  or  penalties  incurred  by 
rhofe  who  hunt  within  the  forcil  precinils ;  hutPouraUee 
is  faid  to  be  properly  the  perambulation  whereby  tlie 
Purlieu  isdfaff'orerted.  Stat.^-^Eif.  i-^-5:  4/'^^- 304 

Owners  of  grounds  within  the  Porlieir  by  difaHbrcft. 
ation,  may  fell  timber,  convert  paflurei  into  arable,  t^c. 
inclofe  ihcm  wiih  any  kind  of  indofiirc  ;  crefl  cdiMCes, 
ind  difpofe  of  rh^m  as  if  they  had  never  been  a(?brcftf  d  ; 
and  a  Purtieu-man  may  as  lawfully  hunt,  to  ainntert,*, 
within  the  Purlieu,  as  any  man  may  in  his  own  grounds 
which  were  never  afibrefled :  he  may  keep  his  dogs 
within  the  PorKeu  rmexpediiaied ;  and  the  wild  beafts 
belong  to  ihe  Purliea-man  ratknefvlitio  long  as  they  re- 
main in  his  grttun  U,  an  l  he  may  kill  ihcm.  4  Inji.  303. 

\f  the  Purlieu- man  chafe  the  beail  with  grey-hounds, 
and  they  fly  towards  the  foreft  for  fafety,  he  may  pur- 
foe  them  to  the  bounds  of  the  foreil ;  and  if  he  then  do 
his  endeavour  to  call  back  and  take  off  his  dogs  from 
the  purfuit,  alihough  :hc  dogs  follow  ihc  chafe  in  the 
foreil,  and  kill  the  King's  deer  there,  this  is  no  offence, 
fo  as  he  enter  not  ir.to  the  foreft,  nor  meddle  with  the 
deer  fo  killed  :  and  if  the  dogs  fafien  on  the  deer  before 
he  recover  the  forcll,  and  the  deer  drag  the  dogs  into 
the  foreft,  in  fuch  cafe  the  Purlieu-man  may  follow  his 
dogs  and  take  the  deer.  .\  inji.  ^o;.  304. 

But  in  the  cafe  of  Sir  RtchardWeftont  it  was  faid,  that 
there  was  no  Purlieu  in  Inw  to  hunt ;  that  ii  cannot  be 
by  prefcripiion,  ard  there  is  nothing  in  fiatutes  as  to 
bunting  i  therefoie  Purliru-men  may  only  keep  oat  the 
deer,  but  cannot  kill  them,  thoutrh  they  be  in  their 
ground.  I  278.  Sec  jl^c5r7o5,g87. 


Add  notwitliftanJing  Purlieus  are  abfolutely  dcaffb- 
refted,  it  hath  been  permitted,  that  the  ranger  of  the 
foreft  fttall,  often  as  the  wild  beatls  of  the  foreft  range 
into  the  Puriicu,  with  his  hounds  rechafe  them  back  to 
the  foreft.  4 

PURLIIiU  MEN,  Thofc  who  have  ground  within 
the  Purlieu,  and  being  able  10  ^ifpcnd  loity  fliillings 
a-year  freehold ;  \vliO,cn  ibrfetwo  points,  are  licenfcd  to 
hunt  in  their  own  Purlieus,  obfcrving  what  is  required, 
Manvo  Ftr.  Lazvj  l^l,  I  57,  iHo,  186.  Sec  Pur/ifu, 

PUIU»AR  rV  ;  Sec  PiHtrparty. 

PURl'RKS  TURK  ;  Ste  Pourprtfiure. 

PURSE.  A  certain  qii  inuty  of  money,  amounting  :a 
500  dollars  or  \z<^l.u%  Turiey.  Mercb/Diii, 

PURSUIVANT;  Sec  Pomfuivant. 

PURVKYANCli.  As  well  before  as  after  the  Con- 
queft,  the  King,  on  his  aocieiu  demefnes  ot  the  Crown  of 
EnglanJ,  bad  houfes  of  hufbandry,  ard  ftixki  for  the 
furnilhing  necefl'ary  provifion  for  his  houfchold ;  and 
the  tenants  of  thofe  majors  did,  by  their  tirnurcs,^  ma- 
nure,till,  l^c.  and  reap  the  corn  on  ihc King's  demefnes, 
mowed  his  meadows,  i^t.  repaired  the  ^nces.  and  per- 
formed all  neceffary  things  belonging  to  hulbandry  on 
the  King's  demcfncs:  in  rcfpctt  of  which  fervices,  and 
to  the  end  they  might  apply  the  fame  the  better,  they 
had  many  liberties  and  privilege:;  as,  that  they  fhoutd 
not  be  fued  out  of  the  Court  of  tiiat  manor,  nor  intpa- 
neiled  on  any  Jury  or  Inqucll,  ncr  appear  at  any  other 
Court,  but  only  at  the  Court  of  the  manor,  nor  be  con* 
tributory  to  the  expenccs  of  the  Knights  of  the  Shire 
which  ferved  at  Parliament,  nor  pay  any  toll,  iSi.  which 
liberties  and  immunities  coniiniie  to  this  day,  although 
l^t  original  caufe  is  ceafed.  2  Infi*  54Z,  545.  c  z.  See 
further  Pcurvtmme. 

PURVIEW,  Fr.  pDurzeut  a  patent  or  grant.]  Tiitf 
body,  or  that  part  of  an  z€t  of  Parliament  which  begins 
wi^.  Be  it  rnacieiit  Sec.  The  ftatute  3  Urn.  7,  ftards 
upon  a  prctmbic  and  Purv/r^.  2/^.403:  iz  Rep.  to. 
Sec  tiUe  Siatuie. 

PU  PAGE,  Puiaiiarx,  from  the  Fr.  pntaint,  Italian 
fuitQy  mertirix  ]  Fornicadon. 

By  the  feudal  laws,  if  any  heir  female  under  gu.ir. 
dianlliip  were  guilty  of  this  crime  fJic  forfeited  her  part 
to  her  coheirs  ;  or  if  (he  were  an  only  hcircf?,  the  lord 
of  the  fee  took  it  by  cfchca^  Spelman  :  CitiveU, 

PUTATiVUS,  Putative,  reputed,  or  commonly  ef- 
teemeu  ;  in  oppolition  to  notorious  and  unqueftionable.— 
Pater  piteri  putati'vus,  the  reputed  father  of  the  child/ 
Jif-  Brampton  909. 

When  a  fingle  woman,  with  child,  fwears  that  fuch  a 
man  is  the  father,  he  is  called  the  Puutive  father.  See 
title  BitfterJ, 

PUTIING  IN  FEAR;  Sec  title  ^A^/zry. 

PUTURA,  q.  Potara.  ]  A  cullom  claimed  by  keeper* 
in  forcfts,  and  lometimes  by  b.iiliftd  of  hundreds,  to  take 
man's  meat,  horfe  meat,  and  dog's  meat,  of  the  tcnami 
and  inhabitants  within  the  perambulation  of  the  fcreft, 
hundred,  tse.  :  and  in  the  liberty  of  Knartfifurgh  It  was 
long  fince  turned  into  the  payment  of  41/.  in  money  by 
eacS  tenant.  M.S.  at  Tinp.  Eei.%i  Inji . -^o-; .  The 
land  fubjcil  to  iliis  cuAom  is  called  Terra  Purura.  PUc. 
apudCepr.  ji  EJ,  3. 

PYKER,  or  PYCAR,  A  fmill  fhip  or  herring  boat, 
Scefiat.  31  Ed.  3.  c.  z. 
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OU^DRAGESIMA.  The  fortieth  pr.rt;  ilh  the 
time  o(  Liiir,  rVooi  our  Saviour's  Fenj  Days*  Tafi* 
t't.  Di.^.    :^aJra^tJima  SanJajt  Ii  the  tirft  Sun- 
in  Ln:: ;  fo  criUcd,  bccaufc  about  the  fortieth  day 
befoic  Efi'hy.  Bhunt. 

Oy  ADRAGESIMALIA.  In  former  days  it  wai  the 
caUom  for  people  to  vifit  their  mother  church  on 
iou-Sundayt  and  to  make  their  offerings  at  the  High 
Altar ;  as  tiic  like  devotion  was  again  obferved  in  If'hit- 
fun  Wtti :  But  as  the  proceHion  and  obhticns  at 
Wbufuntiilt  were  fomctimcs  commuted  into  a  rated  pay- 
ment of  T(Ki::aj}alt ;  lb  the  LtKi  or  Eujlte  offerings  were 
chan^^cd  into  a  cuftomary  rate  called  i^cJra^fjimaliat 
and  l)cn^\yii  ^aJfa^tfutcilti »  a!fo  l>.c:,jr;  'Jtrufaltrnt  from 
thofc  words  in  the  Hymn  for  the  Day.  Did. 

QUADRANS,  a  fourth  pare  of  a  penny  ;  Before  the 
reign  of  RJ.  1.  the  fmi!!ell  coin  was  a  fierling  or  penny, 
marked  with  a  crofj,  by  the  guidance  whereof  a  penny 
might  be  cut  into  halves  f;)r  a  half-penny,  or  into  tjuar- 
ters  or  four  parts  for  farthings;  till,  to  avoid  the  Iraud 
of  unequal  cutting,  that  King  coined  half-pence  and 
farthings  in  round  dillinA  pieces.  MeU*  Wefim.  oaw 
1279. 

QUADRANTATA  TERR^.  ^^W^Wai;  The 
fourth  part  of  an  acre.   See  FarJin^^mL 

QUADRIVIUM,  The  center  of  four  way  1,  wl&re 
four  roads  meet  and  crofs  each  other.  By  (latute,  poUs 
with  irl'ciiptions  are  to  be  fut  up  at  fuch  crofs  ways,  as 
a  direftton  to  travellers,  iJc,  Sec  title  Hi^l-.^ajf, 

OyyE  ESr  EADEMjrMcf>uthe/amt,rrr/fie/},Scc.] 
Words  uffd  in  pleading  to  fupply  the  want  of  a  traverfe  ; 
r  Lil.  Mr,  40;.  As  where  a  plaintiff  brings  an  action 
of  trefpafs  and  the  defendant  pleads,  that  the  plaictift 
gave  him  leave  to  enter  on  the  land,  and  that  he  entered 
accordingly;  tfi  tititm  TraKjgreJftat  which  is  the 
fame  trefpafs,  of  which  the  pbintiA'  complains." 

In  a  Claujam frtgh  fuch  a  day,  defendant  pleads  plain- 
tifl^s  licence  to. him  to  enter  on  the  fame  day,  and  that 
virfutt  intie  he  entered  ;  he  need  not  fay  cfi  titdem 
*r rfttij^rtjjta  :  So  in  trefpafs  for  taking  good* ;  if  defend- 
ant jullifics  the  fame  day  and  place  :  And  ir.  trefpafs  and 
battery,  if  defeiKJaot  juHifit-'s  that,  the  fame  day  and 
place,  the  plaintiff  affaulted  him,  and  that  what  damages 
happened  to  him  was  of  his  own  wrong ;  this  is  good 
without  i^-^e  fft  tadtm  Tran^grfJJts^  Sec  though  he  doth 
not  dire^ly  ani'tver  the  affault  laid  by  piaintitf ;  but  where 
he  juHiries  at  another  d-y,  or  at  another  place,  iheo  he 
ought  to  fay,  i^'<^  ^  t,t^fm.   21  Hut.  7.  //.  2. 

A  laid  No-v.  i,  and  a  juflltacation  jVc^.  2,  i^tr 
eft  eadtrr.t  is  well  enough  without  a  traverfe.  the  day 
not  being  material ;  but  it  had  been  naughty  if  the  day 
had  been  material,  i  Lev,  241. 


If  a  trefpafs  is  alleged  AVt».  10,  and  a  jufiificaiirti 
AVv.  1 1 ,  and  there  be  an  averment  of  ^.e  cfi  tAJem,  U 
i»  here  held  good  without  making  any  traveif;.  Lut^v, 
H57- 

Where  defendant  juflifies  7e  temj^rt  in  the  plainiifTi 
declaration,  he  ha;h  no  occafion  to  fay  tf:  :jjeik 
T>  aafirtjfiti ;  becaufc  l.c  agrees  with  plainiitf  in  the  time 
and  place  tiicrtioncd  in  his  declaration,  and  gives  an  an> 
fwer  to  it.  But  in  :ill  thefe  cafes,  pleading  thus,  ^vhkh 
is  tht  j'sid  hreaktr.^  am!  tnterin^,  ice.  whereof  the  plaiotiif 
hath  complained  againtl  the  defendant,  is  the  fafeil  wav. 
Dul.  Sec  title  PieiiJirg. 

X.  Pick  A,  A  writ  which  lay  where  an  inquifition 
had  been  t&kcn  by  an  F./.ltaicr  of  lands,  C5.-.  of  which  a 
man  died  feifed,  and  all  the  land  was  fuppofcd  not  to  be 
found  by  the  otHce  or  inquiGtion  ;  ihi«  writ  was  therefbir 
to  inquire  of  z-bat  njcn  lands  or  tenements  the  party  died 
feifed,  Ri^.  Orig,  %gy  ;  But  il  is  row  i  (clefs,  fince  the 
uking  awiy  tile  C«irt  of  Ward*  and  Oliices  ft/i  msr/n^ 
by ^a/.  12  Car.  2.  c.  24. 

Oy^^RE,  ori^criii  A  note  for  the  reader  to  make 
further  inquiry,  where  any  point  of  Law,  or  maucr  of 
debate,  is  doubted,  as  not  having  fuiiicient  authori:y  to 
maintain  ii.  2  Lil.  Jbr.  406. 

Oy.ERENS  NON  INVENIT  PLEGIUM;  A  re- 
turn  made  by  the  SherilT,  on  a  writ  directed  to  him  with 
this  claufe,  wz..  S.-  A.  ftccrir  B.  ftcstrafn  dt  ciamtu /;it 
prtftqutftdoy  Sec.  F.  N.  B.  38.  See  title  Onginai 

QCytSERVlTIA,  Sce/'/r  qua-  Scr^i/ta. 
.  QU.£3TA,  An  indulgence  or  icmilTion  of  pen.ince, 
expofcd  tafale  by  ihc  I'.fe:    The  rcnilcrs  thereof  were 
caUed  ^tfjiiinarii,  and  dcfired  charity  lof  theiiifielvc&  or 
others.   Mat.  M'</fm.  enxs  iz^o. 

Qi^MiTUS,  That  which  a  mtn  hath  by  patchafe; 
as  h^rttlitai  \%  nhjc  he  hath  by  defeent.  ClaKv.  Hi.  7. 
f.  I.  See  Purine;  ^tjliu. 

QUAKERS,  7rma/<.]  From  their  pretending  to 
tremble  orfucit,  in  the  exercile  of  their  religion.  The 
/ai.  -  t?  6  IK  3.  .-.  27,  enaflj.  That  (Joakcrj  makicg 
ard  fubfcribing  the  declaration  of  iidcliiy  mentioned  in 
I  /r.  'J  il.  (now  according  to  the  Jiai.  8  O'/o.  1.  e.  6,) 
Ihould  not  be  liable  to  the  f  enaliits  agaitill  others  re- 
fufing  10  take  the  oilhs  j  and  not  fubfcribing  the  decla- 
ration of  idcliiy,  ifc.  they  arc  difabled  to  vote  at  elec- 
tion of  Members  of  Parliament, 

Quakers,  «herr  an  oath  is  required,  arc  permitted  (o 
make  a  folemn  atiirmation  or  declaration,  declaring,  in 
the  prefence  of  God,  the  wiinefs  of  the  truth,  i^e.  jlai. 
7  8  W.  3.  r.  34,  made  perpetual  hy  /!/:!.  1  Cu.  1. 
c.  6.  Bo*,  they  arc  not  cjpablcof  being  iviilirifes  in  icri- 
minalcaufc,  fcrvi;jg  on  Juries,  or  beating  any  oiiicc  in  the 
Govcrcment,  uolefs  they  are  fworn  like  ether  Protcflar.ti. 

On 
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QjjARE  Imp. 


On  ths  sffirmacion  of  a  Qua!ccr,  the  Court  w'tU  not 
grant  an  atis,cbment  for  non-performance  of  an  award. 
I  Stt  JH^e  44J.  Nor  fecuriiy  for  the  peace.  U:J,  527. 
tior  a  lulc  for  an  information.  2  Strmge  H^6t  872,  9+6. 
Bu;  a  rule  to  iliesv  caufc  why  an  appointment  of  ovcrlctrs 
(hoold  not  be  quzthed,  being  fcrved  by  a  Quaker,  was 
made  abfolute  on  his  aflirmation;  this  not  being  lookrd 
on  as  a  criminal  proftcuiion,  though  on  the  Crotvn  Hde, 
and  the  rale  in  the  King's  name,  z  Strange  1219. 

The  jUt.  8  Geo.  i.  c.6,  authorizes  the  afliimation  of 
Qjjak'Jrs  witli  the  word**  /  </e  JdUmnlyt  Jinartlyt  '''"^ 
dtdari  att/i  affirmt  Scc.  without  faying  in  th<  /'refirtce  ef 
Mmighiy  Gtii ;  and  by  this  ftaiotc,  falfe  and  corrupt  af- 
Armiog  incurs  the  penalties  of  wilt'ul  perjury. 

By ^a:.  ti  Geo.  2.  e.  46.  ^  56,  an  affirmation  (haM  be 
allou'ed  ill  all  c-ifet  (except  criminal)  where  by  any  afl 
of  Parliament  an  oath  is  required,  though  no  provifion  be 
therein  for  admitting  a  Quaker  to  make  his  affirmation. 
Qu:tkers  refufmg  to  pay  tithes,  or  church  rates,  Jull'ices 
of  peace  arc  t^  determine  them,  and  order  colls*  iSe> 
5/fl/i.7  8 3.  f.  34.  §  4  :  iGVs.  i.r.6.  Quakers 
may  be  commi:t«d  to  prifon  for  non-payment  of  tithes, 
on  Jtmt-  27  li  8.  r.  20,  which  is  not  repealed  by  7  ^  8 
/r.  3.  which  gives  another  remedy.  1  Hajm.  323. 
See  title  Ti:lfs. 

A  Quaker,  who  has  ferved  an  npprenticcfliip  of  fcven 
years,  is  entitled  to  be  admiued  to  the  freedom  of  a 
Corporation,  at  well  as  any  other  perfon :  And  his  fo- 
temn  affirmation  is  equivalent  to  taking  the  ufual  oaths : 
The  claufc  of  the  ^a:.  7  (jf  d  //'.  3.  e.  34,  which  pro- 
vides, that  no  Quaker,  by  virtue  of  that  a^,  /hall  have 
any  ofHcc  or  place  of  profit  in  the  Government,  dors 
not  extend  to  the  freedom  of  a  Coiporatiou.  Carth.  44S  : 
I  L({.  Rajm,  337  :    3  MoJ,  40Z. 

QUALE  JOS,  A  judicial  writ,  which  waa  brought 
where  a  man  of  religion  had  judgment  to  recover  land, 
before  execution  was  made  of  the  judgment ;  it  went 
forth  tn  the  Elch'-ator  between  judgment  and  execution, 
to  inquire  nAu/  rig/jt  the  religions  pcrfon  had  to  recover, 
or  whether  the  judgment  were  obtained  by  collufion  be- 
tween the  parties,  to  the  intent  that  the  lord  might  not 
fce  defrauded.  Rtg.  Judit.  8,  lO,  46.  ^tan.  IVtjhn.  3  ; 
13  G.  I.      I.  f.  32. 

QUALIFiED,  ts  applied  to  a  perfon  enabled  to 
hold  tn.0  bencfic-s.  Sec  PiurcJitj. 

Qu  A  L I F I E  D  (or  Bajt)  F  £  2. ;  Is  fuch  a  one  as  hath  a 
qnahficaiion  futjoined  thereto.  Scc  title  Ejiate. 

QuALiFiEo  Property  ;  Scc  PeJ/Jiojt ;  Prefitr/y. 
QUAMDIU  SE  BliNE  GESSKRIT,  Uf,g  as 
it  Jhall  htha'vt  bmjtlf  'u:fll  in  his  olSce.  A  claufc  often 
inicrtcd  in  letters  patent  of  the  grant  of  oiiicri,  as  in 
ihofc  to  the  Biirons  of  the  Exchequer,  l^c,  which  muft 
be-  intended  in  matters  concctr.ir.g  their  ofHcc :  and  is 
nothing  but  what  the  Law  would  nave  implied,  if  the 
cliice  had  been  granted  for  Hfe.  4  Infi.  1 1 7.   Sec  title 

QUANTUM  MERUIT.  5s  vmeh  es  he  dtjh-^id] 
An  aiftion  on  ihc  cafe,  cxprcfs  or  implied,  grounded  on 
A  promifc  to  p.iy  the  piair.iiS'  for  coiog  any  thing  fo 
much  as  he  fhould  deferve  or  merit. 

If  a  man  ret.iins  any  petfon  to  do  work  or  04ker  thing 
for  him  ;  as  a  taylor  to  make  a  garment,  a^itBrrier  to 
carry  goods,  l5e.  without  any  certain  agreement;  in 
fuch  cafc>  the  Law  in  plica  thai  he  lhal]  i^y  for  the 


famc>  as  much  as  they  are  worth,  and  fhall  be  reafonably 
demanded  ;  for  which  ^nnium  Merkti  may  be  brought: 
And  if  one  fue  another  on  a  promife  to  faiisfy  him  for 
work  done,  t^c.  he  mufl  (hew  and  aver  in  his  declara- 
tion how  much  he  tieferved  for  hia  work.  See  title 
PUaMng  f.  I. 

Quantum  valebat.  So  muth  as  itnaas  at»r/A.] 
Where  goods  and  wares  fold  are  delivered  by  a  iradef- 
man  at  no  certain  price,  or  to  be  paid  for  them  as  much 
as  they  are  worth  in  general :  then  i^a«:am  <vaUhat 
lies,  and  the  plaintiff  is  to  aver  them  to  be  worth  fo 
much  :  fo  where  the  Law  obliges  one  to  furniili  another 
with  goods  or  proviflons;  as  an  innkeeper  his  guclh» 
\^e.  See  titles  JJJumpJiti  PUaMngl.  i. 

QtJARE  CLAUSUM  FREGIT.  See  title*  Cc^ias  } 
Cem/nea  PImt. 

Quark  cuu.  Are  general  words  ufed  lo 'original 
writs,  l£c.   See  Otiginai. 

Qy ARE  rjEcir  intra  Terminum;  A  Wiit 
which  lieih  by  the  ancient  Law  where  the  wrongdoer 
or  ejedlor  \%  not  himfclf  in  pcffuHion  of  the  lands,  but 
another  who  claims  under  him.  As  where  a  man  leafcth 
lands  to  another  for  years,  and  after,  the  lefTor  or  rever- 
fioncr  cntereth,  and  makcth  a  fcoftment  in  fee  or  for 
life  of  the  fame  lands  to  a  ftranger  :  Now  the  Icfice  can- 
not brinp  a  writ  cf  Ejeiiione  fnn<et  or  ejeiiment,  a^^^ainll 
the  feoftce  ;  bccaufe  Le  did  not  cjeA  him,  but  the  rcver- 
fioner:  neither  can  he  have  any  fuch  af^lion  to  recover 
his  term  againll  the  reverfioncr  who  did  oull  him,  be- 
caufe  he  is  not  now  in  pcfllflion.  And  upon  that  ac- 
count this  writ  was  dcvifcd  upon  the  equity  of  Jlat. 
Wfjim.  z.  c.  24,  as  in  a  cafe  wliere  no  adequate  remedy 
was  already  provided.  F,  JV.  It.  itj^.  And  the  aflion 
is  brought  a^ainll  the  feoffee,  for  deforcing  or  keeping 
oot  the  origmal  leflee,  during  the  coniit.uance  of  his 
term  ;  and  herein,  as  in  the  ejeilmcrt,  the  plaintifi*  ihall 
recover  fo  much  of  the  term  as  remains;  .^ntl  alfo  (hall 
have  a^ual  damages  lor  that  portion  of  it,  whereof  he 
has  been  unjuftly  deprived.   3  Ccnuk.  c.  i  i.  p,  207. 

Since  the  introduction  of  iiflitious  ouflcrt,  wherebv 
the  title  may  be  tried  againft  any  tenant  in  pcnV-flion, 
(by  wh3t  meani  fccver  he  acquired  ic,)  and  ttje  itbfcqucot: 
recovery  of  damages,  by  aftioii  of  trcfpafs  for  mefne  pro* 
fits,  this  writ  is  f&Iten  into  difufe.  See  title  F.jciitnen:. 

It  is  in  the  cLdlon  of  IcJfee,  or,  if  he  f^rants  over  his 
term,  tlie  fccond  loflec,  to  fue  a  writ  of  EjtJiioat  frmic,. 
OT  •  i^mrt  tjtiit  infra  T ifminum  againA  the  leHbr,  or  hia 
heir,  or  againll  the  lord  by  efcfaear,  ISc.  if  they  put  the 
termor  out  of  hi&  term.   19  Htn.  6., 

QJJ  ARE  IMPEDIT. 

A  Writ  lying  for  him  who  hath  purchafcd  an  advo^- 
/on,  againfl  a  perfcn  who  LixuUn  or  d'ltlurbs  him  in  hij 
right  of  advowfon  by  prcfenting  9  Cicik  thereto,  when 
the  church  i*  void.  F  N.  3.  31 :  iVa/.  U'tjim.  2  t.  5. 

It  differs  from  afllfe  of  daruin  pt-f^ntmtnt  {uluma- 
prM/tn(uti9mi)t  becaufc  tl-at  lies  where  a  man  or  his  an- 
cctiors,  under  wJicm  he  claims,  have  formerly  prcfcntcd- 
to  the  chuich  ;  and  this  for  him  who  i>  putchafer  him- 
felf ;  butin  both  the  plaintiff  recovers  the  prefentation  and- 
damages  ;  though  in  the  writ  of  dtirrnit  fttftnmtnt^  &k. 
he  recovers  only  the  prefentation,  not  the  title,  to  the 
advowfon,  as  he  doth  in  a  i^ifare  i/n^//.'./;  for  which  rcft- 
1  (oti  the  ruT.cdy  hy  that  aHife  is  dlfcouiinucd;  And  where 

i.  roan 


QJJARE   IMPED  IT. 


*  mna  may  have  aflife  of  Jatrun  ^t/entment*  hr  miy  have 
i^i^rt  fm/tJit,  2/^^.356.  Sec  iMc  DarpntPrt/faimrnt. 

Upon  the  vacancy  ol  x  living,  the  Pation  i\  bound  EO 
prclcnt  K'ithio  fu  calendar  months,  otherwil'e  it  will  lapfc 
to  the  Bilhop.  Sec  tiUc  J^.^owfen  II.  Hut  if  the  pre- 
leiitatiun  be  made  within  that  time,  the  Biihop  is  bound 
Co  admit  and  intlitutethc  Ulcrk,  iffound  funicicnt;  unlcfs 
the  church  be  full*  or  there  be  notice  of  any  litigition. 
For  if  any  oppofiiion  be  intcndedi  it  is  ufDnl  for  etch 
party  to  enter  a  cnr/'d/ with  the  Bi^up,  to  prevent  hii 
inftiiution  of  his  anugonlirj  Clerk.  An  iailituiion  after 
a  i-dTfrt/ entered  is  void  by  the  Ecclrfullical  Law;  but 
this  tll^  Temporal  Courts  pay  no  regard  to,  and  loci;  upon 
a  ta'i(at  ai  a  mere  nullity.  Dut  it  two  prcfentitions  be 
offered  to  the  Bilhop  upon  the  fame  aioidanee,  the 
church  is  then  laid  to  become  litigious ;  and,  if  nothing 
farther  15e  done,  the  Cilhop  may  I'ufperd  the  admiilioti 
of  either,  and  fulfer  a  lapfe  to  incur.  -Yet  if  the  Patron 
or  Cletkrn  eithcriide  rcqucU  him  to  award  a  yaj  ^tr«- 
natujt  he  is  bound  to  do  it.  This  Jui  fairMotis  is  a  com- 
mitGon  from  the  Bilbnp,  dircded  ufually  to  hit  Chan> 
cellor,  and  others  of  competent  learning ;  who  are  to 
I'ummon  a  Jury  uf  Itx  Clergymen  «nd  ftx  Laymen,  to 
inquire  into  and  examine  who  ti  the  rightful  I'^tron  ; 
(ice  title  paircjauit  \)  3rd -it',  upon  fuch  inquiry 
made  and  certificate  thereof  returned  by  the  Cummil- 
lioners,  he  admits  and  inllitutes  the  Clerk  of  that  Patron 
whom  they  return  as  the  true  one,  the  Bilhop  fecures 
himl'cU  at  all  events  from  being  a  dilluibcr,  whatever 
proceedir.gt  may  be  had  afterwacds  in  the  1'cmporat 
Courts.  ^Csmm. 

The  Clerk  refufed  by  the  Bilhop  may  alfo  have  a 
remedy  againft  him  in  the  Spiritual  Court,  denominated 
a  JufUx  qbtrtta  :  which  i»  a  complaint  in  the  nature  of 
an  appeal  from  the  Urdinary  to  his  next  immediate  fu* 
pcrior ;  as  from  a  Bifhop  to  the  Archbilhop,  or  from  an 
^\rchbifhop  to  the  Delegates ;  and  if  the  Superior  Court 
adjudgcj  the  caufe  of  lefufat  to  he  iafuHicicnt,  it  will 
gram  inflitutton  to  the  appellant. 

Thus  far  matters  may  go  on  in  the  mere  cccledafKcal 
c«urfc  :  but  in  ccntefted  prcfrntatiun*  they  feldom  go  fo 
far  :  for  upon  ihe  firft  dclav  or  refufrfl  of  the  BiOiop,  to 
odmit  his  Clerk,  the  Patron  uluaily  brings  his  wiit  of 
I^ume  impidit  againll  the  BjCiop ;  for  the  temporal  in- 
jury done  to  his  property,  in  ditluTbing  him  in  his  pre- 
fentaiion.  And,  if  the  delay  arifcs  from  the  BiOiop 
clone,  ns  upon  pretence  of  .incapacity',  or  the  like,  then 
he  only  i«  named  in  the  writ ;  but  if  there  be  aitother 
prelcntaiion  fct  up,  then  the  pretended  Patron  and  his 
Clerk  are  alTo  joined  in  the  aftion  ;  or  it  may  be  brought 
Kgainll  the  Patron  and  CIcik.  leaving  out  the  Biftiop  ,  or 
againil  the  Patron  only.  But  it  is  moll  ndvifable  to 
biing  it  againlt  all  three  :  for  if  the  Bifhop  be  left  out, 
and  the  lun  be  not  determined  till  the  fijS  months  arc 
pad,  the  B:(hop  is  entitled  to  prcltnt  by  lapfc;  for 
be  ii  not  party  to  the  fuit:  but,  if  be  L>e  named,  no 
hpfe  can  poiGbly  accrue  till  tLe  right  is  determined. 
Cro.Jac.  93.  if  the  Patron  be  leftoot,  and  the  writ 
be  brooght  only  againd  the  Bilhop  and  the  Clerk,  the 
fuit  is  of  no  eifeit,  and  the  writ  (ball  .ibatc ;  for  the 
ri}(heof  the  Patron  it  the  principal  qucAinn  in  the  caufe. 
Iic6.  316 ;  7  Rep.  25.  If  ihe  Clerk  be  left  out,  and  has 
received  intUtution  before  the  action  brought  (as  is 
fomttimes  the  cafe),  the  Patron  by  this  fuil  may  re- 
cover bis  right  uf  patronage,  but  not  the  prefcnt  turn  ; 


.  for  he  canrxt  have  judgmetit  to  rfmove  the  Clerk,  tmleft 
\  he  be  made  a  defcndaM,  and  party  to  the  fuit,  to  hear 

I what  he  caii  allege  agiinft  it.  Kcr  which  reafon  it  is 
thefafer,and  nowufual,  way  toinfert  all  three  in  the  writ. 

t  See  Hih.  320  :  yrnk.  Ctn:.  200. 

'      S^mie  mftitt  will  not  lie  againflthe  Ordinary  and  In- 
cumbent, withotit  naming  the  Patron  ;  becaufc  at  Com- 
mon Law  the  Ircumbent  could  not  plead  any  thing  which 
concerned  the  rijht  of  patronage,  therefore  it  is  anrea- 
fonab!e  that  he  alor.c  fhould  t>i*  named  in  the -writ  who 
eould  not  defend  the  patrur.cge;  but  fiat.  25  3. 
'      3.  e.  7,  enables  him  to  ple^iu  agniult  the  King,  and 
10  defcrd  his  incumbency,  although  he  claims  nothing 
j  in  the  patronage  ;  and  by  ilist  itatule  he  Ciall  plead 
I  againfl  any  common  perfcn  ;  though  with  this  difTerence 
I  that  when  the  inheritance  of  the  Patron  is  to  be  diveftcd 
by  judgment  in  a  Q^citi  imfttiitt  there  he  mull  be  named 
in  the  writ ;  but  where  the  next  prcfcntation  only  is  to 
In:  recovered,  he  need  not  be  named:  yet  where  the 
King  prelecC5  without  a  title,  and  his  Clerk  is  induced, 
the  S^aart  iiKftJit  is  to  be  againft  the  Ordinary  and  In- 
'  cumbeni ;  fer  it  will  not  lie  againll  the  King  ;  but,  if  he 
is  plaintiB*.*  the  writ  may  be  brought  againfl  the  Patron 
atcne.  withott  naming  the  Incumbent.  7  Rrp.  25  :  Cne. 
'Jac  't^o  :  I'a.'n.  506. 

By  the  writ  of  ^lan  tmftMf  a  Paiion  may  be  relieved, 
not  only  on  hi*  preleniatiun  to  a  churcli,  but  to  a  chapel, 
'  prebend,  ^'icarage,  \^c.  And  tJiti  writ  lies  of  a  donative ; 
I  and  the  fpecial  nutter  ii  to  be  fet  forth  in  the  declari- 
I  tioo  :    It  alio  ticth  for  a  deanery  by  the  King,  although 
,  it  be  eledive ;  and  for  an  archdeaconry.;  but  not  for  a 
mere  office  of  the  church.  C«.         344  -  1  Lttn.  205. 
And  tht  chapter  may  have  a  ^ar*  rmp<dit  againft  the 
Dean,  of  their  feveral  pofTefTions.  40  Ed,  3.  48. 

If  the  S^srt  tfftJit  be  for  a  donative ;  the  writ  fhall 
1  be  Sl^Mft  in;-  :  to  the  donative ;  if  of  a  par- 

I  fonagc,  ihci;  .  y  .rtrKSait  ^  Ecdrfitan\  if  to 

a  vicarage,  u,;  '  to  a  Prebead.  ad Prthmdion^ 

&c.  3  htl/.  Ahi.  35. 

If  a  B'fhop  be  d:llarbed  ta<o1hte,  where  he  oaght  to 
make  colhtton,  he  may  have  a    -  4it,  and 

iht  writ  ibii!!  be  ^tftd ptrmtitat  zp  .Vc.  and 

lie  (hill  count  on  the  cu'.Ution  ;  g  be  dil- 

lurbed  in  hi»  collation  by  tetters  patent,  he  iball  have 
i^ari-  tmfeJtt^  Sec.  AVw  AW.  Br^-^. 

Grantee  of  a  next  avoidance  may  bring  this  writagainfl 
the  pjtron  who  granted  the  avoidance.  39  //f«.  6. 

It  may  he  brought  by  Executors,  for  a  diilurbaoce  in 
vj/tf  ufia'.trti ;  and  executors,  being  dillurbed  in  their 
prcfcntation.  may  biing  i^art  imptiit  as  well  as  their 
I  teilator  might.  Oicr*  99 :  Lut\'.'.  v. 

tiuibind  and  wife  joititly.  or  the  hufband  alone  wi  b- 
out  htj  w  ife,  may  have  the  writ  '^are  imptdit  \  and  it  a 
man  who  hath  an  advcwlo;^  in  right  of  his  wife  be  dif- 
turbtd  in  his  prcfentanon,  and  dies,  the  wife  (hall  bring 
it  on  tlut  dtlluibancc.  14  Hen  4:  5  Rtp  97. 
1     The  heir  ftiall  not  have  i^^JT  imptdn,  for  a  diflurb. 
I  ancc  ttmp^t  pauis  ;  nor  can  be  ha;c  execution  on  a  re- 
I  covery  fay  the  anceftor.  Br.  ^  Imp,  pi.  7,  9.   But  by 
,  /<a/.  \-j,Ed.  i.  (.  s,  uiorpaiioo  of  ciiurches  during  ward- 
fliip,  particular  ellatcs  of  vacancy,  Uc.  lhall  not  bar  an 
I  heir  at  full  age,  rcverfiooer  in  pcifelfion,  or  a  fpiriiual 
I  perfon  in  fucceffion.  from  having  a  writ  pofltflory  of 
I  ^art  impedif,  &c.  as  the  anccftor  or  prcdcceiTor  might 

have 
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liave  Jiad.  if  fucTi  ofurpation  ha-.!  hern  in  ihcir  time  :  and 

the  lame  <■    ■        '  '  Inig  ftal!  be  had  in  Jarrdn  prtjtnt- 
mtntt  ani' 

Where  ,  -  ilr  en  record,  to  prcfcnc  by  turns, 

thecopArcciicr  uho  i*  ditlurbed  flull  nut  be  pui  to  2.^art 
impedit\  but  mr^y  have  remedy  on  ihr  roII»by  ftirt/aciat: 
it  h  otlicfttUc  on  an  agreement  to  prefcnt.  iiiat.  22 
J?.  4.  8  :  ^ceJJot  13  £  1.  ^  5.  ^  5. 

If  tenant  in  tail  loffcr  an  ufurpati^^n,  and  die,  and  fix 
monthi  piifSfthc  ifluc  in  tail  canmi  brln^  ^att  imftMt : 
but  at  tiic  nrxt  rivoidance  he  may  have  il  within  the  Hx 
months.  46  /IJfsJe  4. 

A)  thi&  writ  i»  a]!  in  ihe  poflVflion  ;  the  prefentment 
of  a  gf  ir.tce  of  ihc  next  avoidance  is  a  good  title  for  the 
grantor  and  patron  in  fee  to  bring  it;  and  likcu-irc  for 
hi»  heir,  and  other  grantccj.  9  Htm.  7.  2  J :  5  R'p.  97. 

The  King  c.iniK>i  remove. m  Incumbent^  prcfcnttd,  In- 
flitutcd,  ;inJ  iiula^lcJ.  .«'tKvju:>it  on  a  ulurpacioni  but  >iy 
^art  imffjit  in  a  judicial  *av.  Cro.  'Jae,  3^5.  See  title 
jiJvo-Wjoit  Mi. 

He  who  claims  bf  1  recovery*  fhall  maintain  «  ^art 
imptdit.  Slat.  7  H.  8.  c.  4. 

The  writ  of  ^are  imftdit  muft  be  brought  in  the 
county  where  the  church  ii :  It  commands  (he  dii- 
iurbers>  the  RiOiop,  the  Pleudo-patron,  and  his  Clerk,  to 
permit  the  plaintiff  to  prefcnt  a  proper  perfon  (without 
fprcifying  the  particular  Clcik)  to  fuch  a  vacant  church,  • 
wtiich  pertains  to  his  patronage  :  and  which  the  defend- 
ants* as  he  alleges,  do  cbdrufl ;  and  unlcfs  they  fo  do, 
then  that  they  appear  in  Court  to  Oiew  the  reafon  why 
ihey  hinder  him.  F.^.  B.  31, 

Immediately  on  the  fuing  cut  of  the  ^are  tmpeJitt  Jf 
the  plair.tift*  fufpc^ls  that  the  Btlhop  will  admit  the  de- 
fendAnt'i  or  any  other  Clerk,  pending  the  fuit,  he  may 
have  a  prohibitory  wrir,  called  a  Ne  aAmiHas  \  which  re- 
cites the  contention  begun  in  the  Kiog'i  Courts,  and  j 
forbidi  the  Bifhop  to  admit  any  Clerk  whatfoevcr  till 
iuch  cotuention  be  determined.  Sec  title  admhta. 

In  the  proceedings  upon  a  i^uaft  impcditf  the  plaintilF  I 
mufl  fet  cut  his  title  ac  length*  and  prove  at  lealt  one 
prefentation  in  himfelf,  his  anccHort,  or  thofe  under 
whom  he  claims ;  (except  in  cafe  of  a  church  created 
by  himfelf;  fee  /5/7.  ;j  for  he  muft  recover  by  the 
flrcngih  of  his  own  right,  and  not  by  the  wcaknefi  of  I 
the  defendant's,  faugh.  and  he  mutl  alfo  (h&w 

a  diflurbitncc  before  the  action  bronght.  Hoh.  199:  ' 
Upon  this  the  Bsfhnp  and  the  Clerk  ufuilly  difclaim 
title,  fave  orly«  the  one  at  Ordinary,  10  admit  ard  inOi-  | 
Cute;  and  the  ether  as  prcfentec  of  the  Patron,  who  U 
left  to  defend  his  own  ri^ht.  And,  up^n  failure  of  the 
plaintiff  in  mxking  out  his  own  title,  the  defendant  is  put 
upon  tlic  proof  of  his,  in  order  to  obtr in  judgment  for 
himfelf,  if  needful.  But  if  the  right  be  found  for  the 
pUint^lV,  on  (he  trial,  three  farther  points  arc  alfa  to  be 
inquired:  FirJ/,  Jf  the  church  b«  full;  and,  if  full, 
then  of  whofc  prefentation  :  for  if  it  be  of  the  defend 
ant's  prefcntanon,  then  the  clerk  is  removable  by  writ 
brought  in  due  time.  Secondly,  Of  what  value  the  liv- 
ing is :  and  this  in  order  to  afl'cfs  thedima^es  which  are 
direftcd  to  be  given  by  the  lUtute  of  Wtftminjitr  2, 
15  £.  I .  c.  5  :  fcepejt.  Thirdly,  In  cafe  of  plcnarty  upon  an 
ufurpation,  whether  fix  calendar  months  have  palled  be- 
twcen  the  avoidance  and  the  time  of  bringing  the  a£lion  : 

Vot.ll. 


M  P  E  D  I  T. 

for  then  it  would  net  he  within  the  ffsftite,  nhich  pfirmt 
an  (!!  r'-:devcfl;d  by  .  brought 

injy.  I.    So  that  :  a  fufiicicnt 

bar  i    1^  of  ^cre  Iwy.  i  above  fx 

months  after  the  vacancy  happms  \  a>  it  \\^^  urtverfally 
by  the  Common  Law,  ho-Aever  early  the  a£lion  wai 
commenced,  ihjl.^di.  See  title  ^i/ron^-ffrlll. 

In  the  decUrAiion  of  the  p!aiiitifi',it  is  r<ot  fufticieni  far 
him  to  allege,  that  he,  or  fuch  a  perfon  from  whom  Ik 
claims*  were  Ictfed  of  the  advowfon  of  the  chvrch,  bat 
he  mult  allege  a  prefcntation  made  by  one  of  them ;  for, 
if  he  doih  not,  the  dtfcrdant  may  demur  to  the  dccla- 
raiion  :  and  the  reafon  is,  th.i:  the  plaintifl*,  by  joining  the 
la(t  prefcntation  to  his  own  title,  is  to  make  it  appear,  that 
he  bath  a  right  10  prcff-nt  now  as  well  as  then.  Cr*. 
Elix.  5tS  :  5  Rtp  97  :  fitugh,  57.  But  the  want  of  fuch 
allcgat'on  may  be  cured  bv  vcrdiA.  2  Stra.  ico6. 
•  And  if  a  man.  by  the  King's  licence,  creates  a  church 
uhich  Hull  be  prclent.ible,  if  he  be  diiluibcd  to  prefenc 
to  it,  he  may  have  a  ^^art  impedit  without  allt  ging  i 
prefcntation  in  any  penon  :  but  anciently  it  w.is  held  he 
might  not,  bccaufe  he  could  not  allege  a  prefcntation. 
20  Ed.  4.14:  Maltsrfs  ^  Imptd,  153. 

The  orly  plea  the  Bifliop  hath  by  the  Commnn  Lav/ 
on  ^  i^turt  imptdit  is,  tharhe  clairrcth  nothing  but  at 
Ordinary;  he  could  no:  coun:erp1t.*ad  the  Patron's  title, 
or  any  thing  to  the  right  of  patronage,  nor  couTd  the 
Incumbent  counterplead  fuch  title,  till  the Jlat.  2$  Ed.  3. 
Ji,  3-  7  ;  by  u^hich  bothB  ifhop  and  Incumbent  may 
counterplead  the  title  of  the  Patron  ;  the  one*  when  he 
collates  by  lapfc,  or  makes  title  himfelf  to  the  patron- 
age ;  the  other*  being  ptrftno  imptrjhnaia,  may  plead  hii 
Patron's  title,  and  counterplead  the  title  of  the  plaintiff*. 
And  it  has  been  adjudged,  that  an  Incumbent  cannot 
plead  to  the  tiilc  of  the  parfbnage,  without  (hewing 
that  he  ii  perfcKa  tmpufonata  on  the  prefcntation  of  the 
Patron.  iV  Joms  4  :  March,  159. 

Several  were  plaintiffs  in  a  i^tirt  tmp,\/.t,  the  defend- 
ant pleaded  the  rrletfe  of  one  of  them  pending  the  writ; 
and  it  was  rcfolved,  that  this  releafc  fliatl  only  bar  him 
wlio  made  it,  and  that  the  writ  fltatl  Hand  good  for  the 
reft.  5  Rfp.  97. 

In  all  ^arf  impediis,z  defendant  miy  travcrfc  the 
prefcntation  alleged  by  the  plaintilT,  \\  the  matter  of 
fa^  wi!l  bear  it ;  hut  the  defendant  muft  not  deny  the 
prefcntation  alleged,  inhere  there  was  a  prefcnutloa. 
faugh.  16,17.  And  if  a  prefcntation  is  alleged  in  the 
grantor  and  grantee,  the  prcfsniation  in  the  grantor  is 
only  travcrfable  ;  for  thaii>  the  principal. 

i^iaif  impeJii  was  brought  againll  two.  one  of  them 
cxft  an  cfToin,  and  idtm  a'ifj  datvi  tjl  to  the  other,  isJc. 
Then  an  attachment  iCi'ued  agatnll  thtm  for  not  appear- 
ing at  the  day*and  proccfs  continued  10  iht  GranJ Capr  i 
which  being  returned,  and  the  parries  rot  appearing,  ic 
was  ruled  that  final  judgment  Hiculd  be  en:cied  accord. 
\^^\ax\\cjtat.  y.€.  12.  But  on  motiun  to  difcharge 

this  rule,  bccaufe  the  defendants  were  not  liimmoned 
cither  on  the  attachmcotorgranddiftfcfj,ihefummoncrs 
being  only  the  feigned  names  of  Jcba  Dee  and  k.-ciarj 
Rte,  thejudgment  was  fet  afidc  ;  lor  the  defign  of  the 
Hatute  ivai  to  have  procefs  duly  ejtccu  ed*  and  that  muH 
be  with  notice,  ije.  And  \\here  the  right  is  for  ever 
concluded,  this  being  fo  fatal,  the  procets  mufl  never  be 
fuffcrcd  10  be  a  thing  of  courfc.  i  M»d.  J 48. 

3  Z  Where 


QJJARE  IMPEDIT. 


Where  t*o  dcTendants  in  a  x^arc  impcdir  plu-ad  Icvc- 
ml  bari,  and  one  of  them  is  found  ana'mft  the  plainiilF, 
ai  d  tKe  oihcr  with  him  ;  he  ftiall  not  have  his  wiit  to  the 
Biibsp.  And  if  ihere  are  many  du-fendanis  pK-adingfc- 
venl  pleas,  the  pUinliff  ftiall  not  have  judg  iieol  before 
a!I  the  picas  are  tried  :  for  though  fomc  be  for  the  plain- 
tiff>  others  may  be  found  agaiiitl  him,  and  he  cannijihavc 
judgment  without  a  good  title.   F.  A'.  B.  30  :  Ihh.  70. 

If  it  be  found  that  the  plaimiff  hath  the  right,  and 
hath  commenced  hi&  a£tio;i  in  due  time,  then  he  fhall 
have  judgment  to  recdVer  the  prcfeniatian  ;  and,  if  the 
church  be  fuil  by  inllitution  of  any  clerk,  to  remove 
him:  unlcfj  it  were  6!lcd, A'/f,  by  lapfc  to  the 
Ordinary,  he  not  being  party  to  the  fuit;  in  which  cafe 
the  plaintiR*  lofes  his  prefen-ation  pro  bac  I'ice,  but  ftiall 
recover  two  years'  full  value  of  the  church  from  the 
defendant,  the  prrtended  Patron,  as  a  fati&fadlion  for  the 
turn  loH  by  his  diflurbance ;  or  tn  cafe  uf  infolvency, 
the  defendant  Oiall  be  impriibncd  for  two  years  :  and  in 
other  cafes  half  a  year's  value,  and  half  a  year's  im- 
prifonmcnt.  Stat.  H'tflm.  2.  13  i.  e  c.  §  3.  But  if 
the  charch  remains  llill  void  at  the  end  of  the  fuit,  then 
whichever  party  the  prcfcntaiion  is  found  to  belong  to. 
whether  plaintiiT or  defendant,  ihall  have  a  writ  dtre^ed 
to  the  Biftiop  ad  aJftiitttnJum  cUrictm^  reciting  the  judg- 
ment of  the  Court,  and  ordering  htm  to  admit  and  inlii- 
lute  the  Clerk  of  the  prevailing  party  ;  and,  if  upon  this 
order  be  does  not  admit  him,  the  patron  may  fue  the 
Bil}iop  in  a  writ  o(  ^are  mn  admijii,  and  recovrr  ample 
fatisfaflion  in  damages.  F.  N.  B.  38,  47  :  1  Mod.  254. 
Sec  title  ^uare  non  aJmiJtt. 

In  a  ^are  impeditt  though  it  was  found  thai  the  church 
was  full  of  another,  who  wa',  a  ftranger  to  the  writ,  and 
It  did  not  appear  whether  he  came  in  by  a  better  title 
than  that  which  was  found  for  the  plaintitT ;  it  was  h»ld, 
that  the  plaintiff  might  have  a  general  writ  to  thcBifhop, 
which  he  is  bound  by  law  to  execute,  or  ftiall  be 
amerced,  Wi-.  and  he  cannot  return  that  the  church  is 
/uti  of  another;  for  no  iiTue  can  be  joined  between  the 
Biftiop  and  the  plaintiff,  becaufe  he  ha*  no  day  in  Court. 
6  Jiep,  51:3  tcon   I  36  :  See  ante  and pofi. 

£ut  where  the  pUiritifF  recovered  an  advowfon  in  ejefl- 
xnent*  and  thereupon  had  a  writ  to  the  Biftiop,  there 
being  another  Incumbent  in  the  church,  who  was  not  a 
party  to.  the  aflion  ;  jzdjudgcd,  thst  this  writ  would  not 
lie  without  ^  fctri/a{iai  to  the  Incumbent.  Sid.  93. 

If  it  appears  in  i^are  impeditt  eiiiier  in  pleading,  or 
by  confcftion  of  the  parties,  that  ncrithcr  of  them  have 
a  title,  but  thic  it  is  in  xlic  King  ;  the  Court  may  award 
a  writ  to  thf  Bilhip  for  the  King,  tD  remove  the  Incum- 
bent, and  admit  ukv.eam  perjcnam  ad pr.ffeatationem  regis  ; 
but  ihr&  muft  be  when  his  title  is  very  plain.  HoB*  la6j 
163  :  I  UcH.  323- 

In  S^are  im^edit,  the  plaintiff' and  defendant  arc  both 
adors;  lo  that  the  defendant  may  have  a  writ  to  the  Biftiop, 
as  wt-ll  as  the  plaintiff ;  but  not  wiihout  a  titU  appearing  to 
the  Court ;  wherefore,  if  the  defendant  never  appears, 
ihc  plaintiff  muft  iuake  oat  a  title  for  form  fake,  and  fo 
mull  the  defendant,  if  the  plaintiff  be  tionfuited.  lioB.  163. 

If  the  plaintiff,  after  app:.'araoce,  in  z^areimptdit 
be  nonfoited,  it  is  peremptory;  becaufe  the  defendant 
on  title  made,  whereby  he  becomes  aclcr,  ftiall  have  a 
writ  to  the  Bifhop :  and  it  is  the  fime  in  cafe  of  a  Dif- 
ccntitiuance.  7  Rtp.  27. 


It  is  the  nature  of  a  ^art  impedit  to  be  final,  either 
ou  a  difcontuiuance  or  nonfuit ;  and  a  tpao  c.innot  have 
two  fuits  for  the  fame  thing  in  this  c^fe  agaioft  one  per- 
fou,  though  he  may  have  leveral  ^are  tmptdtts  againil 
feveral  pcjfons.  7  Rep.  27  :  Hcb.  1  tj. 

TlicParfon,  Patron,  and  Ordinary  are  fued;  the  Ordi- 
nary difclaim*,  and  the  Patfon  lofcth  by  default ;  the 
plamtifi*  ftiall  have  jodgment  to  recover  hb  prefcntatton, 
and  a  writ  ftiall  iffue  to  the  Bilhop,  ^V.  with  a  cejfet  exe^ 
Aitiot  until  the  plea  is  determined  betweeo  the  plaintiff 
and  Patron,  yauihan  6. 

In  a  ^are  imptdit  againfl  the  Archbiftiop,  the  Biftiop* 
and  three  defendants :  the  Archbiftiop  pleaded  that  ho 
claimed  nothing  but  as  Mciropo'iian  ;  and  the  Biftiop 
pleaded  that  he  claimed  nothing  but  as  Ordinary;  and 
thedefendants  made  title;  but  thereivas  a  verdiA  agamft 
them:  It  was  a  qucftion,  whether  the  writ  of  execution 
fhould  be  awarded  to  the  .Archbiftiop,  or  thcBilbop; 
and  it  was  held,  that  where  neither  of  them  arc  par- 
lies in  intereft,  it  may  be  directed  tn  either  ;  but  if  the 
Biftiop  is  pariy  in  intcreft,  it  muftbe  djrcded  to  the  Arch- 
biftiop.  6  Rep,  48:  3  Bviji.  174.  And  if  the  Archbifttop 
of  Canterbury  be  plaintiff  in  a  ^iitfr/  tmpedit,  the  writ 
muil  be  directed  to  the  Archbtft-.op  of  J'cri,  Shtyw.  329. 

ifa  defendant  pleads  AVii'//?A/-^i!i,  (that  he  did  net  dif- 
turb,)  which  is,  in  eff? fl,  the  general  iffue  in  a  ^.i/t 
impeditj  this  will  be  only  a  defence  of  the  wrong  with 
which  he  ftands  charged,  and  is  fo  far  from  controverting 
the  plaintiff's  title,  that  the  plea, as  it  were,  confcffes  it; 
and  the  plaintiff  m^y  prefently  pray  a  writ  to  the  Biftiop* 
or  maintain  the  dillurbance  in  order  to  recover  damages. 
Hch.  163. 

There  muft  be  a  diflorbance  to  maintain  this  aflfon  : 
In  a  ^are  impediif  the  Patron  declared  on  a  dillurbance 
of  him  to  pri-fent  I  Ko-vemkr-^  the  Incumbent  pleaded, 
that  1  Mny  next  after,  the  prcfentation  devolved  on  the 
Queen  bv  lapfc,  and  ftie  prefentcd  him  to  the  churdi, 
i^c.  And  on  demurrer  the  plea  was  held  ill ;  becaufe  the 
defendant  hid  not  confefloi  and  avoided,  nor  travcrfed 
the  d)fl.urbancc  fet  forth  ia  the  declaration  :  and  though 
by  the  demurrer  the  Qaeeo's  title  was  confeffcd,  it  ajv. 
pcaring  that  it  was  already  executed,  and  the  defendant 
hai-ing  loft  hi>  incumbency  by  ill  pleading,  the  writ  ftiall 
not  be  awardcil  to  the  Biiliop  for  the  Queen  to  prefenc 
again,  but  for  the  Patron,  i  LesK.  194. 

The  Courts  at  H'efivunjler  are  very  cautious  not  to 
abate  the  writ  of  ^arc  tmpedtt^  foT  any  want  of  form, 
tSfr.  yet  if  the  Biftiop  agj,itjft  whom  the  writ  is  brought, 
or  any  of  the  deftn'Iants  are  mifnamed,  it  is  ^ood  cautie 
of  abatement :  if  the  Patron  be  not  named  in  t!ie  writ,  il 
may  be  pleaded  in  abatciirni;  though  dci'.h  of  the 
Patron,  pending  the  writ,  doth  not  abate  it,  if  thenar* 
imptdit  is  brcaght  againft  tlie  Biftiop,  Patron, and  Incum- 
bent:  and  if  the  Incumbent  die.*,  pending  the  writ,  and 
a  difturber  prcfcut  again,  and  dn-,  -Juare  impeuit  would 
lie  on  the  firft  difturbance  by  Journics  Accounis  ;  but  the 
6rft  writ  is  abated  by  the  phinuff'sde.ith;  a]  fo  if  the  plain- 
tiff bring  a  new  writ  within  fifteen  days  after  the  abate- 
ment, that  (hall  be  a  continuance  of  the  6rft  writ,  and 
prevent  the  defendant  talcing  any  advantage  :  but  if  the 
writ  abate  for  any  fault  in  the  declaration,  tiie  defendant 
lhall  have  a  writ  to  the  Biftiop  to  admit  his  Clerk  ;  fo,  if 
judgment  is  given  on  demurrer,  Cro.  £/'■«,  3^4; 

Cto,  Car.  651  ;  7  Rep.  57  :  Djtr  240. 


QU  ARE  ImPRDIT. 


Qua  RE  Incumbravit. 


Tn  A  p\c^  of  ^mre  imptdit,  days  are  given  from  1$  to 
t6,  or  from  thiec  w»k»  to  ihree  weeks,  according  to 
tiK  liiilxnce  of  place  :  and  if  the  diilitrbcr  come  nut  in 
on  ttie  gri*xi  dilUeri,  a  writ  is  to  be  lent  to  the  BiHiop, 
that  he  claim  not  to  the  prrjudice  of^he  plitntitf,  for  that 
lime  ;  and,  on  recovery,  judgment  i)  (o  be  g'vcn  to  the 
party  to  recover  the  prcfrnt  iaon  and  ftdvo^fon.  Stat. 
51  Hem  5.  r.  12  :  2  RiH.  Abv.  377. 

Tn  'Ujjh  damages  are  given  fiat.  W»pm.  1.  k.  5, 
they  lhat)  not  be  h.id  .igainnth?  Bifhop,  where  he  claims 
notnio^  *'Ut  as  Orditiary,  and  is  no<<lilturbcr.  3  Lt^.  $9. 
Before  ihii  fi.Tuie  no  fhmagcs  were  a)loivcd  00  a  ^nrt 
inpta'itx  and  the  King  hath  none  at  tbii  day;  lur  al 
thc>u.;h  he  declares  ad  damnum ,  tjic.  \\zU  not  within 
th  11  lU  utr  ;  bcc^ofeby  his  prcrn^iiive  he  cannot  tofc  his 
preirnrnion.  6  R<p.  $2.  It  thf  plaintiff  hath  a  vcrdl£l,and 
ttic  i.huic'i  is  fou";l  vacant,  the  patron  may  have  the  fruits 
0)  his  prclcntation.  siid  Co  not  be  entitled  to  damages  ;  in 
which  c-ife,  a  remittitur  dt  dtmnt;  is  entered.  3  Ltv.  59. 

The  pointv  to  be  inijaircd  of,  where  the  Jury  find  for 
the  plainiifF.  i^c.  arc,  of  whom,  and  on  wKofc  prefcnt- 
ation,  the  church  is  full  ;  how  long  finceit  tvas  void  ;  the 
yearly  value  of  the  church,  i^t,  which  being  found,  da- 
mages are  to  be  given  accordingly.  ORep.^i.  $eCii/tte. 

No  corts  arc  recoverjible  in  i^'ar/  imft^iitt  becaufe  of 
the  great  damages  given  by  the  itAtute  of  W<Jim.  a.  5. 

Where  judgment  is  given  to  have  a  writ  to  the  Bilhop 
in  ^arc  i'tftdit  \  it  (hall  not  be  rcvcrfcd  on  writ  of 
error  brought  on  the  whol:  judgment,  though  the  judg- 
ment by  th  -  itatutc  for  damages  be  erroneous  and  rc- 
vcrled.  5  Rtp.  58,  59. 

When  one  recovers  in  a  ^are  impedii  agatnrt  an  In- 
cumbent, the  Incumbent  is  tu  removed  by  judgment, 
that  tlie  recovcrer  may  prefent  without  any  thing  far* 
ther ;  but  the  Incumbent  continues  Incumbent  de  J'ailo, 
till  fuch  prerentaiion  is  made  :  and  if  the  plaintiff  in  this 
fuit  be  inllituied  on  a  writ  to  the  Bilhop,  the  defendajit 
Cftonot  appcil ;  if  he  doth,  a  Prohibition  lies;  becaufe 
in  this  cafe,  the  Billiop  a^s  as  the  King's  Miniller,  not 
as  a  Judge.  zRclL  Abr.  365  :  1  R9IL  Rrp.  62. 

In  a  writ  of  f^drf  jOT/f.^//,whtch  is  aimed  the  only  real 
a^iou  that  remains  in  common  ufr,  and  alfoin  theallifeof 
davrttn  prtfintmentt  and  writ  of  right  of  advowfon,  (fee 
title  iVnt  of  Right,')  the  Patron  only,  and  not  the  Cleric, 
is  allowed  to  fuc  the  didurbcr.  B-Jt,  by  virtue  of  fc- 
veral  ads  of  Parliament,  there  is  one  fpecies  of  prefent- 
acions,  in  whic"h  a  remedy,  to  be  fucd  in  the  Temporal 
Courts,  is  put  into  the  hands  of  the  clerics  prefcnted,  as 
well  ai  of  the  owners  of  the  advowfon  ;  niz.  the  pre- 
fenution  to  fach  benefices  as  belong  to  Roman-Catholic 
Patrons;  which,  according  to  their  fevcral  countie*,  are 
vedcd  in  and  fecured  to  the  two  Univerfities  of  this 
kingdom.  See  Jiatt.  3  Jac.  |.  r .  5  :  i  IV.  I:;  M.  ft.  I. 
f .  26  1  I  z  ^nn  y/.  2.  f.  14  :  11  Get.  z.  e.  17.  By  the 
(latute  of  I  z  ^//rv  ^.2.r.  14  ^  4,  particularly,  a  new  me- 
thod  of  proceeding  is  provided  ;  tjix,  that,  befides  the 
ttriu  oi  i^arc  impidi!,  which  the  Univerfitiej  a\  Patrons 
arcenittlcd  to  bring,  they,  or  their  Clerks,  may  be  at 
liberty  to  tile  a  bill  in  equity  againft  any  perfon  prcfent- 
ing  to  fucli  living,  and  dillurbmg  their  right  of  Patron- 
age, or  his  ctjtay  que  tru/it  or  any  other  perfon  whom 
they  have  caufe  to  fuipefl:  in  order  to  compel  a  difco* 
very  of  any  fccret  trults,  for  the  benefit  of  Paptlls.  in 
evaCon  of  thofe  laws  whereby  this  ri5ht  of  advowfon 


U  verted  in  thofe  learned  bodies.  And  alfo  (by  ft.n* 
II  Gra.t.  c.  17,)  to  compel  a  difcovcry  whether  any 
grant  or  conveyance,  faH  10  be  msi'e  of  (uch  advowfon, 
were  made  hcttti  fct  to  a  iVorcftant  par<haler,  for  the 
benefit  of  Protctlants,  anu  for  a  full  c  inftdcratiun ;  with- 
out which  rr<]uiltte3  every  furh  prir'  ^nd  convryancc  of 
any  advowfon  or  avoiJ.irc    i     '  ■. i>:d. 

This  is  a  particular  I.iA,.i  jr- 
pofc:  but  in  roinllitncc  r.-- '  -  a-v 

permit  thcClerk  h;mfcl/  to  it.i'-iftri:  .1  rctovcjuig  a  pre- 
fenlation,  0/  which  he  is  aftrrwardi  to  have  the  advan- 
tage. For,  befidtrs  that  he  ha  no  tempfi.-.-.l  right  in  ki»l 
till  after  inflituiion  and  induttioi',  iSis  exCi  ilicn  of  the 
Clerk  from  being  plainttfl'  ic^mi  ;ilf^'  lo  Jinrc  f?om  the 
very  grc.it  honour  and  regATdAUici'  the  La.v  pays  to  t.Ii 
facrcd  funAion.  ±>ce  ;  Ccmm  (•  16;  and  farther,  tillei 
AJ'voixfun  \  "Jurij  l/smm  ;  Papiftit  itc. 

Quake  iNCUsisaAvrr ;  A  Writ  which  lietk 
againfl  the  Bilhop, «  ho,  within  fix  months  after  the  va- 
cation of  a  bencAce,  confers  it  on  hit  Clerk,  whiill  two 
others  are  co'ttending  at  law,  for  the  tight  of  prefent* 
ation  ;  to  fhew  n-hy  bath  ificumhired ^ilic  church.  Rt^, 
Orig.  32.  Sec  ti.lc  i^.iiv  inpt  /.'t. 

Or  it  a  writ  brought,  after  a  recovery  to  ^m^e  in- 
p/dit,  or  afljfe  of  darrein  prejtnttntnt ^  againll  the  lI<lhop 
Aho  tliui  admits  a  Clerk,  notwithd^nding  the  writ  AV 
admittai  ferved  on  him  :  for  if  the  Bidiop  incumber  the 
church  before  a  Ne  admit tai  iffucd,  then,  the  party  (halt 
have  a  impedit ;  as  the  Ordinary  can  have  no  no* 

ticetill  the  Se admiitas,  F.N.B.  52i33.  Stt  Nt  aiimti/ct. 

If  a  man  hath  a  writ  of  right  of  advowfon  depending 
between  him  and  another,  and  the  church  it  void  pend- 
ant (he  writ,  the  plaintiff  fhalt  not  have  a  ^are  imuinB. 
ravtt  or  AV  adtnittaj,  although  the  Bifhop  incumber  the 
church  ;  becaufe  the  plainti^  fhall  not  recover  the  pre- 
fi-ntation  on  this  wnt.  bpt  the  advowfon :  and  where  he 
hath  title  to  prefent  he  m.iy  do  it ;  and  have  i^are  im- 
pedit, if  he  be  dilturbed.  AViv  Nat.  Br.  lc8.  IC9. 

If  the  Bilhop  delay  the  true  Patron  in  his  prdenta- 
tion,  and  the  Patron  fuc  a  ^are  imptdit,  he  may  there- 
upon have  a  AV  admit/as ;  and  if  the  Bilhop,  after  re- 
ceipt of  fuch  writ,  admit  the  Clerk  of  any  othrr  perfon 
without  a  verdiA  in  a  Jus  patronatus,  the  true  Patron 
lhall  have  a  i^art  i/tcicmhravit  againll  the  Bilhop,  ard 

I thereby  recover  the  prcfcntation  with  damages.  See 
title  S^are  impedit. 
Alfo  a  writ  is  to  be  direAed  to  the  Bilhop  to  difiii- 
combcr  the  church.  F.  N.  B.  37. 

This  writ  may  be  brought  after  the  fix  months;  and 
if  a  piaintift'  be  nonfuit  in  a  i^are  iacumtravit %  he  may 
have  another  writ,  and  vary  Irora  his  firfl  declaration, 
l^e.  F.  N.  B.  48. 

After  a  AV  admittai  delivered,  if  the  fix  months  pafs, 
the  Bilhop  may  prtfcnt  his  Clerk  for  lapfc,  and  fb^II 
not  be  charged  by  tiie  writ  of  ^art  incumbravit  for  the 
prefenution;  but  he  cannot  admit  the  Clerk  of  tlie 
other  man,  for  that  would  be  againll  the  writ  AV  admit- 
ta<  delivered  to  him.  F.  A*.  B.  48.   But  to  prevent  this 
I  he  is  ufually  made  a  defendant  in  the  ^mre  impedit. 
I      If  the  Oilhop  incumber  the  church,  where  there  is  no 
difpute  aboot  it,  )  et  this  writ  ^are  in.umbravtt  lies  ; 
I  but  according  to  the  bed  opinions  there  ought  to  be  a 
,  fuit  depending,  though  there  is  no  a£lual  recovery, 
i  >8  £.  3.  17  :  Fiiz,  ^  Impfd.  3, 

3Z2  Quark 


QJU  ARE 


Q_U  A  R  R  E  L. 


Quark  kon  aduisit.  A  writ  which  lies  againft 
a  Bilbop  where  a  in.tn  haih  rc^'ovcrco  hi*  aJvunfoo, 
or  prcrctit:i(;on,  la  a  writ  ol  li^iit  cf  tdvoufor.  or 
in  'lir.if  :T/^(/r.',  or  other  aAicn,  and  Uie  fitQiop  rrlofcj 
Cicikj  on  prctcr.cc  of  lapfc.  IrV.  S^ie  title 

in  the  M  lie  to  merition  the  recovery; 
aitd  IE  u  tu  a:  biougbt  in  ti:r  county  where  the  reful'al 
was.  F.K.Ji.^j:  7  ^v*  •  ^.f'A^' 

tn^l^art  Kirn  ai%n>J:t  the  ('l.iititifF  flull  recover  da- 
mages :  and  if  thff  ^laintitF  have  iai^mfrn;  in  a  i^art 
iinfcit  and  a  writ  t<  nwjitd.'d  tn  the  B  (hop :  if  on  this 
writ  (Hf  Bi[K-jp  nutn  a  lalie  inutn,  ihe  ptainiilF  may 
have  :;^/»i>  «r4  aJmijU  ajainft  bim,  and  have  hit  da- 
lagci.  Uj^  ;:co. 

King  I.  prcfcnicH  his  CIcik  to  a  benefice  in 

Ttrkpiirct  and  the  Arcnbilhop  of  that  province  ref  ifcd 
to  riii  nit  him;  onwf:ich  the  Kir g  brought  a  '^art  nun 
mrrf  '.;.  and  the  Archbilhoi*  pleaded  ihai  tne  Pope  had  a 
long  nine  before  provided  lor  that  c!wrch«  as  one  hxv* 
ing  fupreme  aothority  ;  in  that  cafe,  theretoie  he  could 
not  admit  the  King's  Clerk.  It  was  adjudged,  that  for 
hiiccniempt  lo  execute  the  King's  writ,  tne  Archbilhop- 
ric  fljould  be  ififcd.  Uc.  ^/i-'fi-  12  Sec  uiic  Prcemumre. 

If  the  Billiup  rcfufc  the  King's  prerenicc,  and  alter- 
wards  admit  him,  yet  the  K'"g  (hall  hare  i^nart  inn  tut- 
iKtpt  for  the  refuut ;  ar.d  lo  it  is  prefumed  may  a  com- 
mon perfon.  Xtw  AV/.  Br.  106. 

Quake  kos  rtauiTTiT,  An  anticnt  Writ  which 
lay  ior  one  who  had  a  right  10  prefvtit  to  a  church  for 
a  turn,  againft  the  proprietary,  f  hrfl,  /  j  r.  6. 

QUARENnNK;Qy-\RENTAINE;i^»a™iM.] 
A  benefit  allo^-td  by  Liw  to  tSe  widow  of  a  roan  dying 
ftll'ed  of  land*.  i\  hereby  ftie  may  challenge  to  conti 
noc  in  his  capital  melFoagc  or  chief  manGon-houfe^  (not 
being  a  cattle.)  by  the  ipace  ot  /ary  dajs  after  his  dc- 
ce<fc  in  otder  to  the  n'ririnnifni  ol  iicr  dower,  ist.  Arwi 
if  the  heir,  or  ■      her,  ftc  may  biiog  the 

urit  *ie  ^uaii  .  bu:  the  widow  ihall  not 

hsve  mca;,  dr  :.  ,  .  ..  .  .^li  if  there  be  no  provifion 
in  the  kojff,  acciiuling  to  Fttzhrhtrt,  ftic  may  kill 
things  for  her  provifion.  See  AJagna  Cbar-'a,  cap.  7 : 
Sra.i.  lih.  t.  taf  40 :  F.N.B.  161  :  and  this  Diction- 
ary, title  Dcwer  ill. 

t^AREKTiNi.  The  term  of  forty  days,  doring 
uhicn.tlic  pttiocs  coming  from  forngn  parts,  in tcAed 
with  the  plague,  are  not  permitted  10  land  or  come 
on  ftir>rc. 

To  this  Head  may  be  referred  the  provifions  of  oor 
Law3  againft  the  P'agiu:  an  evil  which,  bythe  bleffing 
«)f  Providence,  hii  net  been  inSiflcd  on  this  kingdom  Icr 
more  I'^an  a  century  patl.  The jljt  1  Jac.  1.  f  .  31,  flill 
remains  in  force;  and  enable!  the  Mjyor,  Jufticci,  and 
Head-ofticcrs  of  the  pla:c  infcftcd,  to  make  a  rate  for 
the  relief  of  the  unhappy  fulTcrers,  and  to  efFca  fuch  re- 
gulations as  ihall  be  recefTiry  to  prevent  the  infcflivin 
from  rpreading:  and  by  that  (laiutc  it  is  enadcd,  that 
if  any  ptfrfon  i;  fefled  with  the  plague,  or  dwelling  in 
any  inf^-tftcd  hiufe.  be  commanded  by  the  offictr  to 
k«p  his  houle,  and  (ball  difjbey.  he  may  be  enforc -d, 
by  l^e  waichmcu  appointed,  to  obey  foch  necelT'ry  com- 
mand ;  and  if  any  hurt  enlue  by  foch  enforcement,  the 
watchmen  arc  indemiubcd.  Ard  if  fuch  perfon,  fo  com- 


manded to  confine  himfeir,  goes  abroad  and  converfe*  iir 
company,  if  he  has  no  pbguc-^ore  upon  ntm,  he  (hall  be 
punifhrd  a<  a  vagabond,  by  waipying,  and  be  bourid  to 
his  good  behaviour;  but  if  he  hi»  any  infccU>iul  fore 
upon  liim  uncorcd,  he  flail  he  guilty  of  Felony. 

Tn  prevent  the  introJudi.jn  of  this  dr  radful  malady 
froin  foreign  parts.  Ihijis  coming  from  iiitedcd  connirie* 
are  to  pir'orm  a  Qu^rcniine ;  accordi.tg  to  the  direc- 
tions of  ^j/.  16  G<«  a  r.  6.  explained  b\  ^tff  29  G/».  I. 
r.  S,  and  rurther  enforced*  by //u/  28  Gro  y  r  54  bee 
alfo ^a'r.  ix  Cn  3  e.  57^  a*'  to  building  Lar.arritoi.  It 
fecnti  that  thepro»iiionktif/7dr.  g  /fun  c.  z,  are  ro:  nnw 
in  force ;  but  it  is  remarkable  that  neither  Burm*!  'J»f- 
ti(t»  nor  any  ftmiUr  publication,  are  fut&ciently  accurate 
in  thc-ir  flatements  on  this  fubjeA. 

By  the  general  provtftoos  of  ihefc  afh.  the  method  of 
performing  Qti  ireniine,  or  40  days'  probation,  by  Ifiipt 
from  foreign  partf,  is  put  io  a  much  more  regular  and 
efTcAual  ordrrihan  formerly  :  and  maflersof  (hips  arriv- 
ing from  infedcd  place*,  and  difol>eying  the  dire^ions 
given,  having  the  pUgue  oo  board  and  ctmcealing  ic» 
and  in  crriaia  other  circumllanccs,  are  gui'ty  of  felony 
withuut  clergy.  Penalties,  (even  to  felony  in  fome  cafes,) 
are  inipotcd  00  pcrfons  cfcapiog  from  the  lazarettos  or 
plate*  wherein  Quarcnrine  is  to  be  performed  :  on  ofH- 
cers  and  watchmen  nc^leklirg  their  duty  ;  and  perfon* 
conveying  goods  or  letters  from  Ihips  performing  Qua- 
reotine.  A  penalty  of  jor/  i?  tmpofed  on  the  Captain 
quitting  the  Hiip.  or  prrmitttng  any  perfon  to  quit  it; 
and  20c/.  and  fix  months*  iinprifoDmcot  on  any  other 
perfon  quitting  tt. 

If  a  p  lot  t]jits  the  fhip,  contrary  to  an  order  of  the 
King  in  Council,  though  perhaps  he  is  liable  to  (he  laA- 
ni;ntiuned  penatty,  yet  ondcr  the  firfl  daofe  of  fiai.  36* 
Gee.  2.  c.  6,  wnich  contains  a  general  prohibition,  with- 
out any  particular  penalty,  he  may  be  indiAcd  for  X- 
miulemeanor.  ai-.d  punilhed  at  the  difcretion  of  the  Court.. 
4  Term  'Rjf  2r6. 

QtfARtKTiKr,  likcwifr  Ggnifies  a  quantity  of 
ground,  containing  forty  perches.  Ltg.  Hen.  I.  r.  16. 

Qt-^-iRE  OBSTROa  r.  A  Writ  which  lay  for  him 
who,  having  a  liberty  to  pafj  through  his  neighbour's 
ground,  could  not  enjoy  his  right,  hccaute  the  owner  bad 
lo  obtlruiflrd  it.  Fltta,  hh.  4.  <.  z6. 

OyARRt'.L,  ^W-u;  n  furrtv^t.]  Extends  not  only 
to  a^ona  pcrfonjl,  bjt  alfo  to  mtvt ;  at^d  the  plainiid*  ie 
them  is  called  ^jterrai,  and  in  muil  of  the  writs  it  is  faid 
l^MTiiar  ;  fo  that,  if  a  man  rel^afc  all  Quarrels,  (a  man's. 
deed  bcin^  taken  moH  llrongly  agamlt  himielf.)  yet  it, is 
as  beneficial  as^  all  au'iomi,  for  by  it  all  a<fltons  real  and 
pctfon^l  are  rdeafed.  8  C«.  153:  1  Jjaj7.  c,  8.  ^$11. 
Sec  ti;lc  Reltaji. 

QuARRCLLINC  IK  CmUKCH  Oa  CHORCHTAtDi 

All  aliVayt  in  actiuich.or  churchy  ard,  ire  cftetm^d  ytry 
heinous  ofift-'nces,  as  being  indignities  to  HLn  to  whole 
fcrvice  thofe  places  are  coniccrafd  ;  thcrcft>rc  mere 
q:;arrtflfome  word:,  which  are  neither  an  afEray  nor  an 
otJence  in  any  other  place,  arc  penal  here.  For  it  ij 
enaaed  by  JIat.  ^  b  EU.  6,  e.  4,  that  if  any  perfon 
(hall,  bv  words  only,  quarrel,  chide,  or  brawl  io  a  church 
orchurchvard,  the  OrJina/v  Ibail  fufpend  him,  if  a  Lay- 
man, rtA  '»^*Jpi  ti<left,t ;  and,  tf  a  Clerk  in  ordc/s,  from 
the  miuiiirauun  ol  bii  ofecc  during  pleafurc.    And,  if 

any 


Q.U  AR 


QJJ  E  E  N. 


amy  perfrn  in  fuch  church  or  churchyard  proceed  lo 
tiiiitc  or  lay  violent  handi  cn  aniiihcr,  he  fiiil  be  rxcnni* 
mutiic.itcd  tfjv  ,/"*V6;  or  if  he  Urikc  I  tm  wiih  a  uiM,>oa, 
or  draw  any  wci+jon  with  intci  i  m  rtrikc,  he  lhall,  bc- 
fiJt<  cxcomniur.icitiori,  (Ivringconvldcd  byajury,)  liavc 
one  ol  bi>  c^r*  itic  otf ;  or,  hivinr  mi  ears,  be  brai.dcd 
with  the  Utter  F  in  bi»  check.  4  Comm. 

QU  AK  \  tLOlS  Upper  giirmci.u  with  coat*  of  arm» 
quiricicJ  on  them  the  old  balit  ol  EK^Up  knighit. 
najing.  in  i//V.  £t/  2, 

Oy  *.R  I  liRliAKi.  To  be  qi/artiri^,tiX  cm  into  fnnr 
fnainu  in  execution,  ^nic.  Ru-harM  Serc/t  Archixf. 
Ehcr  «pii{i  /ingl.  Sacr,  par.  z.  266 :  ^arurixaiion  ii 
part  iif  the  pui'ilhment  ai.d  execution  ol  .1  traiur^  by 
dividing  Ills  body  into  fuor  quartert.    S  <  ti  Ic  Trta/sn. 

QPAil  TER  .-.ESSlONi.  Of  the  Fta:e.  A  firnc- 
ral  Couit  held  by  two  jullicey  of  the  Pracc,  01  e  of 
which  inuft  be  of  the  i^orum^  in  evrry  county,  once 
ever;  quarter  of  a  year  ;  origlnnlly  r r<4tcJ  unty  for 
matters  touching  the  breach  of  the  Peace,  but  nov^  it) 
power  is  greiily  iiKrealed^  and  extends  much  fA.~thcr  by 
many  flatutcs. 

The  huldirig  SeHions  quarterly  was  firft  ordained 
by  Jiat.  25  £J,  %.Jiai.  1.  f .  8 ;  and  the  pariicotar  limes 
appoir.ted  by  flat.  56  EJ.  y  <  12. 

By  fiat  \z  R.z.  e.  to,  Jullices  are  to  hold  ihcir  Sef-- 
fionv  cvciy  quarter  of  the  )tar  at  lejfl :  And  by  Jiat, 
2  Htn.  5.  f.  A,  this  Court  is  appointed  10  be  in  the  firft 
week  after  MichstUnas  day;  the  firft  week  after  the 
Epifbany;  the  flill  w  ek  after  the  clofe  of  Ealkr\  and 
in  the  week  after  ibc  trannai'on  of  Saint  Thanat  a  Bet- 
ht,  or  t)ic  Icvcnih  of  July.  See  title  St^inr.i  0/ the  Peaa. 

QUARTO  Dlfc  POST,  Tlie  /eurti,  %  mclufivc 
aftfr  the  return  of  the  wht ;  and  if  the  defendant  make* 
hi*  appearance  on  thii  day,  it  is  iufiicicot.  See  lilies 
Pradtce;  Tcrtat. 

QUASM,  S^oJJare;  Fr.  juajer;  Lit,  caffum  fatcrt  ] 
To  overthrow  ur  annul.  Bradottf  /ii  5.  treii.  2.  c 
M.  4.    If  the  BditiiF  cf  a  bbcity  return  any  out  cf  his 
franchife,  the  array  fhall  be  quafKcd.   An  array  returned 
by  one  who  bach  no  franchlftr  fhall  be  quafhed.  t  lajf.  1 56. 

The  Court  of  B,  R.  hath  poiver  to  quafh  otders  of 
Scfltonf,  Prefentmenfs,  Indidlmcnis, OV.  Thoujih  this 
qojfliing  is  by  favour  of  the  Court,  nnd  the  Court  may 
leave  the  party  to  take  aflvant  igc  of  the  infufiicicncy  by 
pleading;  ai  they  gcnera'ly  do  wlicre  an  ir.ditlmctit  is 
for  an  oftencc  very  prejudicial  to  tlic  Conimnnwcalth  ; 
as  foi  pcijury,  l^t.  2  Z/7.  Mr,  410.  Hcc  further,  titles 
inJr^ment  \  Informaticn,  itC, 
QUAYa  ;  iicc  Portt, 

QUEEN,  Lat.  Regina',  Sax.  Cwm,  i.e.  Vxtr,  a 
wife;  profttr  txaihn.'iam,  the  1^.1  ft  of  the  Kiflg.]  The 
Qiieen  o(  Er.^UinJ  is  eiihcr  Queen  Queen  Coitjert, 

or,Qiieen  lJo\t:agtF,  1  he  Queen  Htgentt  RrgtianttOt  So- 
i-er^i^n,  ii  fhe  who  holds  the  Crown  in  her  own  right; 
as  the  firrt  (ard  pcrnaps  the  fccondj  Queen  Mary,  Queen 
Elizaift/j^  and  Queen  jitun  i  and  fuch  a  one  has  the 
Catnc  powtri,  preriigativcs,  rights,  dignities,  and  duties, 
as  if  flic  had  been  a  King.  Thii  is  exprcfsiy  declared 
hy  /iai.  I  Mar.  yf.  3.  *•  1;  See  title  Kimg.  But  the 
Qufcn  Ccn/nrt  ti  the  wife  of  the  reignirg  King;  and 
ftic,  by  viriui;  of  her  inirri^ge,  is  participant  ol  divers 
prerogatives  above  other  women,  Enich.  L.  b6. 


Sh*  is  a  public  pcrfon,  exempt  and  diiunA  from  the 
King;  and  not,  like  ctItT  munied  .  omen,  fo  vlofely 
ctnrtdled  as  to  hue  lott  all  Icg^I  or  fcparat;  evi.'tencr, 
lo  lo'ig  ai  the  tn;irii.tgr  cmtinus:.  I'Or  tlie  Queen  i> 
of  ability  to  porcltale  Lir.ds,  and  to  convey  themj  10 
mbki  le  ifesf  to  grant  copyhold-,  and  do  oihcr  zt\%  of 
owiKrfhip,  without  the  concurrence  of  her  loid  ;  which 
ntj  ether  nnrriid  woman  can  do.  4  Rtp,  23.  She  i| 
alfo  capAhli*  of  taking  a  grant  from  (he  K;i>g.  uhich  no 
other  witk- it  fforn  htr  hufbmd.  Tne  Qi:c»ii  rf  En^- 
/fz/f/hath  feparitte  Courts  Mid  OfK<.crs,dillii.A  from  the 
King'i,  not  uiity  in  mvtters  ol  ceremony,  but  even  of 
Ijw  ;  and  her  'ittt>rn«  y  and  SoliOitor-Gcncrii!  arc  en- 
tiilfd  to  a  place  within  the  bar  of  hi»  M-j-flyS  Courts, 
together  with  the  King'*  Counfd.  See  title  Prtutitnu. 
bhe  may  likcwilr  fuc  and  be  fued  alone,  withuui  joining 
her  hulbjnd.  Shr  may  atfo  have  a  feparatc  proptriy  in 
goods  as  wtll  a»  landt,  and  ha»  a  right  to  difpofe  of  them 
by  ui!|.  In  Ihort,  llic  it  in  all  legal  procccdir^g*  looked 
upon  as  a  leme  fole,  and  not  as  a  feme  covert;  as  & 
Angle,  not  ai  a  manied  woman,  fmcb.  L.  86:  Cs.  Lit, 
1^3.  Fot  which  the  reafon  given  is  this:  Becaufc  the 
uildum  of  the  Common  Law  would  nor  Uzve  the  King 
(whofe  continual  care  and  l!udy  i*  for  the  public,  and 
ana  arJua  >'egii)  to  be  troubled  and  difqutettd  on  ac- 
count of  his  wife's  dotncilic  .'ilTairt ;  and  therefore  . ic 
veils  in  the  Queen  a  power  of  tranfaiting  her  Oivn  con- 
cerns, without  the  intervention  of  the  King,  a»  il  flic  uu> 
an  unmarried  woman.    1  Cc$xnt.  c.  4. 

The  Queen  CoitfcriMoi  ability ,  without  theKing,  to  pur- 
chafe,  grants  and  m^ke  Icafcs ;  and  may  fuc  nrid  be  fued 
alone,  in  her  own  name  only,  by  prtraftt  not  by  peti- 
tion ;  bhe  may  have  in  hcrltlf  the  pofleinon  of  pcrional 
things  during  her  life,  But  both  her  real  andpcrfonal 
eOate  goes  to  the  King  after  her  death  :  If  (he  dolh  not 
in  hcrTifciime  difpofe  of  them,  or  devifc  them  by  will. 
Ct.  Lit.      ji,  133  :  Fi\ch.  S6 :  1  Rtlt.  Mr.()\z. 

Aits  of  Parliament  relating  to  her,  need  not  be  plead- 
ed ;  for  the  Court  mufl  take  notice  of  them,  bccatife  (he 
is  a  public  perfoo.   8  R<p.  28. 

If  a  tenant  of  the  Queen  aliens  a  part  of  his  tenancy 
to  one,  and  another  part  to  another;  the  Queen  may 
dilUain  in  anv  one  part  for  the  whulc,  as  the  King  may 
do.  fVfpJ'j  Inft  22.  Ar.d  in  t^art  iia/tJit  broughtby 
the  Queen,  fomc  fay  that  plenarty  is  no  pica;  but  iec 
1  Iitfi.  361. 

By  y7a/.  2  Gto.  2.  c.  ly,  the  Qaeen  was  conlllttited; 
Regent  of  the  kingdom, during  thcKing's  ibfcnce  abroad : 
to  be  capable  of  the  olHce,  without  taking  the  o-iths,  u: 
doing  any  tt\  required  by  l,aw  to  qualify  any  other. 

The  Queen  hath  a'.fo  many  exemptions,  and  mii;utc 
prerogatives.  Kor  inilancc  :  Ihe  p^ys  no  toll ;  Co.  Lit, 
1  n  »  liable  to  any  amercement  in  any  Court. 

Fiitcb.  L.  18$.  But  in  general,  onlcfs  where  the  Law 
has  cxprcfily  declared  her  exempted,  ftie  is  upon  the 
fame  footing  svith  other  Subjcifls;  being  to  all  intents 
and  purpo  cs  the  K'ng*s  SubjeA,  and  not  his  equal. 

The  Qysen  haih  alfo  fome  pecuniary  ndvantagcSt 
which  heretofore  Termed  her  a  diflinffl  revenue  :  As,  in 
the  firtl  place,  fne  is  entitled  to  an  ancient  perquifitc 
called  ^ciB^eU ;  {aarum  regin^;)  which  is  a  Royal 
revenue,  belorpi"g  to  every  Queen  Ccn/irt  during  her 
marriage  tvilii  iKe  King,  and  due  from  every  perfon  who 
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hatS  m&ie  a  voluntary  offfUT^g  Gr*fit»c  to  (he  King, 
amriunting  to  ten  marks  or  upwardi,  tor  and  in  con»- 
deracion  of  any  privilages,  grants,  liccr.cw,  pardon*,  or 
other  nutter  of  Royal  favour  conferred  upon  hiro  by  tbe 
King  ;  And  it  due  in  il.c  pro; ortion  ot  one  icnlU  pirt 
more,  over  and  ^thovc  the  entire  c-fT^rinj  or  fine  mi  ci^  to 
the  Kingi  and  becume&  an  a<^Uitl  debt  of  record  to  the 
Qaecn**  Majedy  by  the  mere  recording  of  the  fine. 
f'rfm.  A»r.  Rtg.  %t  As,  if  an  hundred  marks  of  fiivcr 
b;  given  to  the  King  for  liberty  to  l^ke  in  mortmain*  or 
to  have  a  fair,  market,  park,  chafe,  or  free-warret)  : 
T.iero  the  Qccen  is  eutitied  to  ten  marks  in  filver,  or 
(what  was  foimerly  an  equivalent  denomination]  to  one 
mark  in  gold,  by  the  name  of  Qjrcn-gold,  or  tturjm 
Tigins.  1 1  Rt^.  21:4  Inft.  3^(1.  But  no  fuch  payment 
is  due  for  any  aids  or  fubfidics  g'anted  to  the  King  in 
Parliament  nr  convocation;  nor  for  line»  imptrfed  by 
Courts  00  ofTifndrrs,  againll  their  will :  wot  (or  voluntary 
prefcnii  10  the  King,  without  any  cor  fidrr.iiion  mowng 
from  hicntothc  S  jbjett;  nor  for  any  fileor contrail  where- 
by the  prcfent  revenues  or  prtHclfions  of  the  Crown  uc 
granted  away  cr  dimimfhed.  Pr\n.  6. 

The  origins!  revenue  of  our  a  cient  Quecn5,  before 
and  foon  .lUcr  the  Conqucll,  feems  to  have  confilled  in 
certain  rcl'civit.iDns  or  rents,  out  of  the  dcmefnc  lands  of 
the  Crown,  which  were  uxpref^Iy  appropriated  to  her 
Majeily.  ditlin^l  from  the  King.  It  is  frequent  in 
Domefday-book,  after  fp^cifying  the  rent  due  to  the 
Crown,  to  aJd  likewife  the  qu^iuity  of  gold  or  other 
renders  leferved  to  the  Qur en.  l  nrfe  were  frequently 
appropriated  to  particular  porpofe^ ;  to  buy  woo)  for  her 
IVlajcfty's  ufe,  10  purchafc  oil  for  her  lamps  or  to  furnlOi 
her  attire  from  head  to  foot,  which  was  frcqurntty  very 
coRIy,  as  one  fingle  robe  in  the  lifth  year  of  Hittry  II. 
Hood  the  city  ot  Ltndcn  in  upwarc*s  of  fourfcore  pounds. 
And,  f'lr  a  farther  addition  tc  her  income,  this  duty  of 
^Jluten  gtld  i^  luppolcd  to  have  bcjn  originally  granted  ; 
(hofe  matters  ot  grace  and  favour,  out  of  which  ii  arofcj 
being  ft.  q  .ently  obtained  from  t>>e  Crown  by  the  power- 
ful interccffi'in  of  the  Queen.  There  arc  traces  of  it* 
payment,  ttmughobfcuTroncf,  in  the  book  of  Domefdav> 
and  in  the  grrat  Pipe-roll  o*'  Henry  I.  In  the  reign  of 
Hnry  II.  the  manner  of  colli-ding  it  appears  to  have 
bsen  well  undcrllood  ;  and  it  forms  a  diflinA  head  in  ihc 
antient  dialngae  of  the  Kxcheqoer  written  in  the  lime 
of  that  Prir.cc,  and  ufuallv  attributed  t3  Gtfvafe  of  Til- 
bury.  From  that  time  downwards  it  was  regularly  claim, 
ed  and  entoycd  by  al)  the  Queen  Cerj/cr/sof  EngloKd  till 
the  '  •  VIII  ;  thouj;h  after  the  accelTion  of 

the  .  collciling  ot  it  feems  to  have  been 

niyc.i  :  ,  :  And.  there  being  no  Qjcen  CoKjon  af- 
terwards iiil  tne  acccffion  of  Jamn  1.,  a  period  of  near 
fixiy  yrari,  its  very  nature  and  quantity  became  then  a 
matter  of  doubt ;  and,  being  referred  by  the  King  to 
the  Chief  julliccs  and  Chief  Uaron,  their  report  ot  it  was 
fo  very  urf<«vourabIc,  that  his  (on/c-t  Queen  /fnnt  (though 
(he  claimed  it)  yet  never  thought  proper  to  exaft  it. 
In  16}$,  It  Cttr-  1  .a  time  lerti!e  of  expcdienti  for 
raifing  money  upon  dormant  precrdcnts  in  oar  old  re- 
cords, tiic  King,  at  the  pctiiion  of  his  Queen  Heitrittta 
J^Jnria,  ilTuid  out  his  wiit  for  levying  it ;  but  afterwards 
purchsfed  it  of  his  Caa/srt  at  the  pVice  of  ten  thoufand 
pouodi;  finding  it,  perhaps,  too  trifling  and  troublefome 
to  levy.  19  Rjm.  fad.  "fZi,   And  wbca  aftenvardsi  it 


llie  R:fioration,  by  the  sbdition  of  the  miliury  tenvres, 
and  the  tines  that  were  confequcat  upon  then,  the  liclo 
that  legally  remained  of  this  revenue  was  reduced  to 
almoft  ruihing  at  all,  in  vain  did  Mr.  Ptynne,  by  a  trea. 
tile  w^.tch  does  honour  10  his  r^biiicics  as  an  aniiqu:<ry, 
endeavour  to  excite  Qjeen  Cwhtnnt  to  revive  tbii  claim. 

Another  aniient  pcrq^^iiite  belonging  to  tbe  Qjreo 
Cinjirtf  meniiuttcd  by  all  our  old  wr>tcrk,  and  therctore 
only  worthy  notice,  is  this ;  that  on  the  taking  of  a 
whale  on  the  coafts.  ii.htch  i>  a  Royal  iiih.  it  Qiall  be 
divided  between  the  King  and  Queen  ;  the  head  only 
bring  me  King'*  property,  and  the  tail  of  it  the  Quecn'j, 
The  reafon  ct  loii  whimltcal  dtvifion,  as  afligncd  by  our 
antient  n-cords,  wa*  to  foniifh  the  Queen'*  wardrobe  with 
whalebone,  B-tulen,  /  3,  e  3:  BiL-ttH,  c.  17;  F//t. 
I.  I.e.  45  46 :  Pryn  Aur.  Reg.  117.  It  is  remarked 
by  Mr  Ci'ri,:rjMt  ti»at  the  reafon  is  more  whimficat  [ban 
the  oivifioii,  .1*  the  whalebone  lies  cnEircly  in  the 
whi.h  i*  the  King's  property. 

Tne  Revenue  oi  uur  Qjeeos,  after  the  death  of  the 
Ki.ng,  is  fettled  fro  ii  time  to  time  by  flatute :  at  pre- 
fcnt  it  is  ioo,coc/.  And  by  vanous  tlatutcs  the  King 
is  enabled  to  make  grants  for  her  berrfir.  See  jiatt. 
2  C/ff.  3.  f.  T  ;  t^Cr:    5   c.        ZMO  Luciingtcm  Hct./t, 

now  called  77-.'  ^^ta*i  Paia<tt  and  fettled  00  her  in  heu 
of  Somerfet  Henji. 

I'hoiigh  the  Queen  is  in  all  rcfpefls  a  Subjrd,  yet,  in 
point  0/  the  fecurity  of  her  life  and  pcrfon,  ihc  is  put  on 
the  fame  footing  with  the  King.  It  is  equally  treafon 
(by  the  Jiat.  aj  KJw.  3,)  i.»  compais  or  imagine  the 
death  ot  kur  Lady  ihr  King's  c  mpanion,  as  of  the 
K  nghimfelt :  And  10  viL-hte.or  dt  6le  the  Queen  Cen/ert, 
amounts  to  the  fame  high  crim<- ;  as  well  in  the  perlon 
committing  the  fart,  as  ro  the  Qufen  hfrfslf,  if  confcnt- 
iiig.  If  however  the  Qjecn  be  acculed  of  any  fpecie^ 
of  ircafon,  Qie  fhall  (whether  Ccnkrt  otDrwegtr)  be  tried 
bv  the  Peers  of  Parliament,  as  Qieea  Aum  McUyn  was  in 
28  8. 

Tne  hufband  of  a  Qiieen  R<gBan:,2s  Prince  Cargt  of 
DenmArk  was  to  Queen  Aunct  is  licr  ^ubjecl ;  and  may 
b<*  guilty  of  High  Treafon  ag.iioil  her  :  But,  in  ihe  in- 
itance  of  conjugal  inSdeUty,  he  is  not  fubjeded  to  the 
fime  penal  reflri^lions. 

A  S^teii  D.'ujagir  is  the  widow  of  the  King,  and  as 
fuch  trtjo)*  moft  of  the  privileges  belonging  to  her  as 
Qjeen  Coitfort.  But  it  ii  not  High  Trealon  to  confpire 
hrr  death -,  or  to  violate  her  chaAity,  becaufe  the  fuc- 
crffion  to  the  Crown  i*  not  thereby  endangered.  Yet 
rtill,  ^rt  digntiait  rtgaht  no  man  can  marry  a  Queen 
De^Mager  without  fpccial  licence  from  the  King,  on  pain 
of  fortetting  his  lands  and  goods.  This,  Coir  fays,  wat 
enaAed  in  Parliament  in  6  Hen.  VI.,  lhou(!;ii  the  fUiaW 
be  not  in  print.  See  2  18  :  Riley*i  Plat.  Pari.  71  : 
I  litji.  13:.  lit  H.  The  itataie  ii  varioofly  cited  in  thef^ 
pKices.  as,  8  //  6  AV.  7  :  6  /f.  6.  A'r.  4  1  :  and  a  H.  6. 
The  Queen  Dovjager^  though  an  alien  born,  Ihall  flill  be 
entitled  to  dower  a*tcr  the  King's  demife,  which  no  other 
alien  is.  Co.  Lit.  31.  A  Queen  Dtwager,  when  married 
again  to  a  Subject,  doth  not  lofe  her  regal  dignity,  at  Peer- 
effes  dowager  do  their  Peerage  when  they  marry  Com- 
moners. For  Ca/teriMf,  Queen  Dewnger  of  Henry  V, 
though  fVie  married  a  private  gentleman,  Ouvn  ap.Mere* 
diib  Ibeedort^  commonly  called  Owen  Tudtr,  ytx,  by 
the  name  of  Caf^n'« 'Queen  of  Sngland,  m&iiiiaiDed  ao 
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t&ion  iigainll  the  fiilhnp  of  CarlJJI/:  And  fo  the  Queen 
Df^vager  of  Navarn ,  marrying  wtih  Ed/tfrnJ  E^rl  of  Lan- 
c»fier,  brother  to  King  Bdivard  I.»  maintained  an  action 
of  dower  atier  the  dir<tt}i  of  btr  fecnnd  hulb^nd,  by  the 
name  of  (iuccii  of  '  ■  /  y?.  50. 

Quj;EN-lfOi.D  .  -.]  S::c  tide 

OyE  ES  r.VI  1..  .  ..v.]   A  pica,  where  a 

man  enttUing  anoclicr  :u  Un.t^c^f.  faith  that  i be  fame 
cllitc  fuch  other  had»he  hat  from  him  :  As,  for  example, 
in  i^m-i  impiiiitt  the  plaintttl' alleges  that  two  pcrfons 
wcrcleii'cd  of  l»tidi>  wlicrecinto  the  advnwrbn  in  quclUon 
vvat  append.int  in  tee,  and  did  prcfent  to  the  chuich,  and 
afterwards  the  church  was  void  :  Which  F.Jlati  of  the 
two  perfoni  he  hath  now»  by  virtue  whereof  he  prefented, 
l^c.   Suit  175  :   Co.  Lit,  III, 

A  m4n  Cinrot  plead  a  f^e  EQale  in  ancHate  tail,  nor 
CAn  it  be  pleaded  in  t-llatcs  lor  life,  or  for  yean  \  a  ^ue 
Bjlitte  of  a  term  may  not  be  plraded,  by  reafun  a  term 
cannot  be  gained  by  dinTeifin,  as  a  fee  may  ;  bot  one 
may  plead  a  Ejlatt.  in  a  term  in  another  perfun,  un- 
der Mhom  he  uv'th  not  claim,  nnd  be  good ;  for  he  ii,not 
privy  to  the  efl:HC  nf  the  anger*  to  know  his  title. 
\Rtp.  46:  I  lev  190:  3  ttv.  19:  81. 

A  thing  vkhich  lies  m  granc>  cannot  be  claimed  by  a 
Ejlare,  direiily  by  iifclf ;  yet  it  mav  be  claimed  ai 
appuiicnant  to  a  manor,  by  Sl^e  Ejlatt  in  the  manor. 
I  Mofi  23  X. 

A  man  may  rot  prefcribe  by  a  Eftati  of  a  rent, 
ndvowlon,  or  toll;  but  he  mav  ut  a  muni;r,  isc  to 
which  thcfe  are  appeodant.  2  Mod  144  :  5  hUd.  52. 

A  pcrfon  cannot  plead  a  ^e  Ejiate,  without  fhei^ing 
the  deed  how  he  came  by  it.  CV*.  Jac  673.  This  is  in 
cafe  of  a  rent  in  grofs,  or  lands,  which  cannot  paf>  from 
one  man  to  another  without  deed.  Jeak.  Cfnt.  26.  See 
ibis  DitVionary,  title  PytjinpticH. 

Qu.  £.T  .AD«H  ;         i  s„  ,^  „^ 

QUEM  REDDirUM  KEDDAT  A  judicial  Writ 
which  lie:  for  him  to  whom  a  r-'f.t-feck  or  rent-charge 
is  grimed,  by  fine  levied  in  the  King's  Coun,  aga:nfl 
the  tenant  of  the  land  who  rcfufeth  to  attorn  to  him, 
thereby  to  cau*c  him  to  attorn.  OU  Nat.  Brtv,  iz6: 
Wejl.  Symhct-  par.  2.  lit.  Fints,  §  1  $6. 

QUERELA.  An  aflion  preferred  in  any  Court  of 
JoDtccin  which  the  plaintiff  wjs  7i.rr«xorcompUinant» 
and  his  brief  complaint  or  declaraiion  was  called  ^e- 
rtla,  whence  oor  parrel  agair.rt  any  perfon. 

^ietuitjft  a  ^lureiis  was  10  be  exempted  from  the  cuf 
tomary  fees  paid  to  the  King  or  Lord  0/  a  Court,  for 
the  fAirchafe  of  liberty  to  prefer  fuch  an  aflion.  Out 
more  ufually  to  be  exempted  from  fines  and  amcrcmenti 
impofcd  for  common  trclpa'Jc;  arvd  taulii.  Pcroth  An 
lijiit.  113.  Ste.  Kennet^J  CloJ/ary  i  and  d«.V,  tit.  ^tfrre/. 

QuERELAt  CORAM    KeCC    ET  CONSILIO  DliCU 

TiEKDA  ettprwin'anda;  a  Writ  whereby  one  is 
called  tu  jullify  a  cnmpUint  of  trelp&is  made  to  the  King 
himlclf.  b.-forcthc  King  and  Council.  Reg,  Or:g  124. 

QuER-ftLA    FRESCO  KoRTU.  ;  Sci  frt-f  Fcnt. 

QViL^  V,  Irquril ;  inquiliiion  or  inquirv  on 

the  oaihi  of  an  impai^nclled  Jury    Cowl,  isec  Jnquijl. 

QUES  riON,  or  Toiiurt ;  See  title  Mute. 

CiL'E.^  1  MEN  ;  See  iit!c  Cmnh^warJem* 

QUtiSrUS  EST  NOBIS.  The  lorm  of  a  writ  of 
Hufaiice,  whicii  by  ihc  equity  of  thc/^i/.  Ed,  i.  24. 
11 


lay  againft  him  to  »hom  the  houfe  or  other  thing  which 
occ  Hons  the  nufance,  is  alienated  ;  whereas,  before  the 
flatute,  this  aflion  lay  only  agatnU  him  who  £rft  levied 
the  thing  to  it  e  annoyance  ot  his  neighbour.  Cewel/. 

QUIA  DOMINUS  REMISIT  CURIAM ;  See  title 
Wr/r  0/  Right. 

Quia  tupTOREs,  Statute  of;  The  fiat.H'tpm.  3. 
18  E.  x.Jl.  I,  is  fo  called  from  .the  introductory  wordt. 
Sec  lilies  StAtutt;  Ttsurtt ;  Maner,  &c. 

Quia  improvid£,  A  5:';f;/j*yrrt/ granted  in  behalf 
of  a  Clerk  ol  the  Chancery,  lucd  againll  the  privilege 
of  that  Coun  in  the  Comrr.uti  Pleas,  ar.d  purlaed  to  the 
txiftnt.  So  in  many  other  cafes  where  a  writ  is  errone- 
oully  or  impro^idcntly  fued.  See  Dytr  33.  m.  18. 

QUICK  Wn  H  CHILD;  Sec £^/«/i(oc/Cr;«/M/f. 

OyiCK-SE  T^,  Damage  fuihined  by  deliroying, 
burning,  or  defacing  ihem,  lhaii  be  compcnraied  for  by 
the  inl'^biunts  of  the  place,  in  the  fame  manner  as  for 
dikes*  irV.  overthrown  inthc  ni^ht.  Stat.  i^Ed.  i.Jl,  I. 
c.  46.   See  title  Misch  1  k r,  Shtlinoui. 

OyiD  JURIS  CLAM  AT,  A  judicial  Wrl:  iffuing  out 
of  tne  record  of  the  Jtne,  whicti  rematneth  ^iih  the 
CuJIoi  Bnvium  of  tlie  Common  l^leas,  beioic  it  be  en- 
groffcd  ;  and  it  lies  for  the  grantee  of  a  rcvcrlion  or 
remainder*  when  tiie  particular  tenant  wilt  not  attorn, 
If'eji.  Sjmhot.  part  z.  tit  FtHts^  ^  II8:  Rtg.Judic.  36, 
571    See  18  yia.  Abr,  I43. 

After  the  fine  is  engroflcd,  the  COgnifec  fhall  not  have 
a  ^id juris  ilamat  againll  tenant  for  liJc  :  Bui  the  courfe 
is,  wlirn  he  in  reverftun,  on  the  writ  of  covenant  fued 
againll  him,  maketh  recogoiumce  of  the  rcvcrfion  bf 
firvc*  trV.  then  on  that  the  cognilee  may  have  this  writ 
againft  tenant  for  life  ;  and  if  he  be  fick  or  not  able  to 
travel,  a  dtdmus  ptiujlattrn  fhill  be  granted  to  take  hii 
cognifance,  and  to  certify  the  fame  into  C  B.  When> 
after  plea  pleaded,  the  tenant  may  make  Attorney;  and 
if  he  be  adjudged  to  attorn,  a  dtfiriagm  ad  *ut»raaHdvm 
Hinll  be  awarded  anainft  him,  ^'c  A'rur  AW.  Br.  328. 
I'his  writ  feems  to  be  obfotce  and  difufcd.  fincc  the 
jlat,  4  ^  $  An*,  c.  lb.  ^9. 10.  See  title  Aaornmtnt, 

Quid  rao  qjjo,  Tne  miituil  conft4cration  and  per- 
formance of  both  parcie»  to  a  coiitrai^t.  Kucb.  184.  And 
ai  this  is  the  conridcrat:oa  of  a  good  and  binding  con- 
trail or  bargain,  fo  that  which  is  contrary  to  it.  is 
what  the  Law  callcth  Kudum  faclum.  5  Rtp.  83  :  l>y*r 
9^.  Sec  ti:lcs  Cc^j'^fa/;ffl  ;  Apr^tutent, 

QUIET  AN  \  \  \.  Acquititihim  '\  See  Jequiitance. 

QL'IETARE,  To  quit,  acquit  or  difcharge,  or  fave 
harmlefi. 

QUIETE  CLAMARE,  To  quit-clatm,  or  renounce 
all  pieitnlinns  of  right  and  title.  BrafI  US,  9. 

QUlbTUS;  Freed  or  acquitted  ;  A  word  made  afc 
of  by  the  Clerk  of  the  Pipe  and  Auditors  in  the  Exche- 
quer, in  their  difcharge  given  to  Accountants;  ufually 
concluding  wirS  ahindt  rrcfj/at  quiet  hi,  which  is  called  a 
i^ietMS  tji  :  A  i^ttCot  ej}  granted  to  the  ShcriC'',  wiil  dif- 
c  arge  him  of  all  accounts  due  to  the  Kin^,  Stni,  ai 
Jac.  1.  r.  J.  bee  lille  Sber;^.  And  thele  ^lie/uf'j  arc 
mentioned  in  the  A£ls  of  general  pardon. 

Quietus  Reooitus  ;  See  ^it-Rtni. 

OyiNQUAGtSlM  A  SUNDAY,  5Wr-SWn?;  fo 
namt-d,  hrcaulc  it  is  abv>ut  the  Afiicth  day  befue  Eajfar, 

QUiNQUE  FOR  f  US;  ^ce  liile  C/cy^/ /*«r/i. 

OyiNSlEME,  or  QLTNZIME;  Sec  title  Fifutntku 

Somciimca 


Q^U  1 

Snmettniffs  tins  word  :^tit^/iif,  of  ^iiruMt,  is  ureJ 
for  ihc  Urtccnth  day  aficr  any  fca(^,  che  !^j«»wof 
St.  Jehn  BafTij}.   S«t;.  ij        '.  in  the  prc.tmhir, 

OyiNTAI..  orKlN  I  aL,  Sljorfalui,]  A  weight  of 
leadi  iron,  ifc.  ufually  loolbs.  at  fu  (core  fer  ctat, 
CexvtU.   I'i'uMit'in  tnciiiiofn  jcco  AOt/wA  of  wood. 

Oy  IN  TANK,  ]  A  Rcffian  military  fport  or 

rx'crcitV,  by  men  on  hcrrcbick,  (ormfrly  pra^iled  in  this 
kingdom  to  try  the  agility  of  thr  counti  y  youth  :  Jt  wa» 
tihing  at  a  mark  luaUc  in  tli::  ihipr  of  a  man  to  the  navel, 
in  his  left  hand  having  a  lliiclJ,  in  his  right  a  uooden 
fword;  the  w^i  le  made  tu  turn  round,  fu  that  if  It  was 
Itruck  with  the  lance  in  any  other  pare  but  full  in  the 
brcall*  it  tamed  with  the  force  of  the  llroke,  and  flrack 
th^:  hon'eman  with  the  fword  which  it  ne!d  in  its  rigbc 
hand:  This  fport  is  recorded  by  Mt:U.  Pern,  anno 

QUIN TO  KXACl  '  ^tiiUut  tx/t^i^if  mentioned  in 
Jiif.  31  S.'iK.  f.  3.]   The  hfth  and  lall  call  of  the  de- 
fendant, who  is  fued  to  outlawry  ;  when,  if  he  appear 
not,  he  Is  by  the  jadgrr.ent  of  the  coroners  returned  out-  I 
lawed  ;  if  a  woman,  waived.  Sre  titles  Evi^fMi ;  OutUtwry. 

Ql^'TAM,  Sec  titles   A^toa- Popular \  la/ormanen.  , 
T-CLAINI.  ^Uta  rlammiia  ]  A  relcafc  or  ac- 
quiding  of  a  roan,  (icm  any  iftion  ivhich  the  rcIealVr  hath,  ; 
might,  or  may  have  apainrt  him.  Alfo  a  quilting  of  one's 
claim  or  title.  SraSttt  hb.  5.  (liul.  5.  eg  vitm.  6 ; 
lib.  4.  tra^,  6.  c.  13.  num.  1.  bee  title  RtUafe. 

Quit-Rekt,  ^it.'bi  Rfi/s/iruj.]  A  certain  fma'.l  ret»t, 
payable  by  ihc  tenants  of  manors,  in  token  of  fuhjcAion,  I 
by  which  the  tenant  goes  quiet'and  free:  In  antient  re- 
cords, it  is  called  yhiU-rrnix  becaufe  paid  in  filver 
money,  to  diflinguidi  it  from  rent  com,  l^c.  2  Jnji.  19. 
See  titles  Alha Jirma  \  Cbicf-Rtnti ;  R/nrt, 

QUOAD  H{)C.  A  term  often  ofcd  in  Law  Reports, 
10  fi;;iMfy,  ai  to  tic  thin^  namtJ  the  Law  is  io, 

QUOD  <^\j\^AX.\C\^licne^acti  CanctUcriet.^  A  Writ 
to  exempt  a  Clerk  of  the  Chancery  from  the  contribu- 
tijn  towards  the  Proftors  of  the  Clergy  in  Parliament. 
Rt^.  Qni-  261.  I 

Ql'OD  ClETICI  sow    EMCANTUR    IK  OFFICIO 

Ba  llivi,  J/f.  A  Writ  which  lies  for  a  Clerk, uho,  by 
rtafon  of  fom;  Uod  he  hath,  is  made,  or  ab.501  to  he 
made  bailiff,  beadle,  reeve,  or  fomc  fuch  olScer.    Sec  I 
Cleticv  infra fatni^Uz.  Rc^.  Orig.  itj  :'  F.  N.  B.  261.  | 

QyOD  Cuu,  Tiat  ffltrtat.]  This  being  by  way  of 
recital,  and  not  politively,  u  not  good  in  indi.^>mcnts, 
35.1/^,  iZS.  SecuHcIni/iii^CH.',  1 

Quod  ei  deforccat,  A  Writ  for  tenant  in  tail, 
tenant  in  dovcr,  by  the  curtefy,  or  for  term  of  life, 
having  lofl  their  lands  by  default,  agaioft  him  who  re- 
cover*, or  hii  heir.         Or/j.  171  :  Smt.  Wijtm.  j.  c.  4. 

Oiadti  Jcfmiat  miy  be  brought  againft  a  Hrjngcr  10 
the  recovery  ;  as  i/  a  mnn  recover  by  Jef'a'ilt,  and  mak- 
eth  a  feoffment,  this  writ  may  be  bad  againd  \.^tfi^£'rt. 

If  a  noman  Icfe  by  dcfautt,  and  tiketh  hulbanj,  Ihe 
and  lier  hiilband  (iill  have  the  i^jjid  li  ihfirtiai,  but 
where  tenant  irt  nil  lofcth  by  dctao't,  and  dicih,  his  1 
heirj  (hall  not  hive  a  writ  of  ^-c/ li  Jt/sntat,  but  a  Fcr-  i 
jurr/tn  .•  And  if  hulbind  and  uite  !nfc  bj^dcfaoU  the  land  | 
of  the  wife,  »hicn  ihc  huldclh  for  term  of  life,  and  the  ' 
httlband  dieih,  llit  may  not  have  thii  ivrit.  for /i<  i«  t^i  <i 
is  her  remedy  ;  and  when  one  liringc  \i        it  Jt/trttat, 
lie  counts  that  he  *as  feifed  of  the  land  in  bis  demcfne,  as 
0/ freehold,  or  in  tad,  W<-.  without  ttieniiig  of  whofegift 


QJCJOD 

fie  wii  fcifed ;  alfo  lie  ought  to  allege  rffka  in  himfelf, 
and  then  the  defendant  i>  to  deny  the  right  of  the  plain'.ifT, 
Vf c,  and  (heiv  how  that  at  another  time  he  recovered  the 
laud  a^^Atnll  the  plainiifT,  by  FcrmtJen,  or  other  action  ; 
and  (hall  fay  in  the  end  of  his  plea,  i^oJ  ipfe  parattti  tjl 
ad  msmitunJian  Jat  ij  titulum  /uam  pradtci  per  Jnum, 
Sec.  OMti/  ftiit  judic.  &C.  A/W  A'*i/.  Br.  347,  3,^9. 

If  tenant  in  tail,  orfochoOier  tenant,  ^ho  hath  a  parti- 
cular etl^te,  lofe  by  default,  where  he  is  not  fummonedt 
f  he  may  have  eithrr  a  Writ  of  Di/mt^  or  ^usd  fi 
dtfor;tat.  lbsd\  See  16  /'/«.  Atr.  145,  |^8;  aad  this 
DiCK  inl€i  tf'rit  e/ Rijl/i ;  Refoterj,. 

Quoo  fHRMiTTAT  ;  A  Wi.i  w'.iich  lies  for  the  heir 
of  htm  who  is  diiTeifed  of  Ms  common  of  paiiure,  agninS 
the  heir  of  the  dilfcifor.  bJng  dead.  Tntni  tU  Ln. 

And  according  loS'^ie,  this  writ  may  be  brought  by 
him  wl'.ufe  ancvftor  died  leilcd  uf  common  of  paflure,  or 
ot^er  like  thing  anneied  to  his  inhcriuncc,  againll  the 
defcrccant:  If  a  man  is  dtflurbed  by  any  perlon  in  hit 
common  of  piflurr,  fo  that  he  cannot  ufe  it,  he  Aiall  hare 
a  ^leJ ftrmi!tat\  fo  of  a  turbary,  pifcary,  fair,  market, 
l^c,  AVu;  AvTf.  Br.  272,  273,  275.  275.  And  a  peifon 
miy  have  lil^eJ firmittat  againft  a  dilTeifor,  i^c,  io  the 
time  of  his  prcdeceObr. 

The  writ  :^a£j  ftrmittatt  on  a  diffeifir)  of  common  of 
pafturc  direflcd  to  the  Shcrift",  CstHmandt  A.  that  j*'Jlljt 
Sec.  he  permit  B.  ta  lave  eem/Ken  ef  fajiurt  in,  fee.  n/bith 
be  eugb:  ta  haiH,  as  it  it  jatd ;  and  unlifs  be  foall  d»  it, 
kc.  thcn/iimmon,  Rfg.  Ortg.  i^^.  See  further,  18 
fin.  Jbr,  and  this  Di^ooary,  title  Common  \\\. 

Quod  pEaMiTTAT  PKosTBaxERE  ;  A  Writ  which 
lieth  againA  any  perfon  who  erefls  a  building,  though  oo 
his  own  ground,  fo  near  to  the  houfe  of  another,  that  it 
hangs  over,  or  becomes  a  nufancc  to  it.  z  LiIL  Ahr.  413. 

Formerly  where  a  man  built  a  wall,  3  houfe,  or  any 
thing  which  was  a  nufance  to  the  ficehold  of  bis  neigh- 
bour, and  afterAvards  died  ;  in  fuch  cafe  he  who  received 
any  damage  thereby,  faed  2^  ^loJ  ^-ermittat  againlt  the 
heir  uf  him  who  did  the  nufancc  ;  and  the  form  of  it  wa^ 
iih.od  frrusillat projicrturt  munm,  icC.  3.  AV^".  Abr.  4^ . 

At  the  Common  Lia-,  an  affije  tf  asijanu  did  not  He 
againll  the  alienee  of  awrong.docr,  for  the  purchaferwai 
to  ta!£c  the  land  in  the  fime  condition  it  was  conveyed  to 
him  ;  but  by  tliC  ftatutc  of  U'tji.  2.  c-  24,  damages  may 
be  recovered  againll  the  perlon  who  fold  the  land,  if  the 
nufaoce  be  not  abated  on  requell  made  to  him;  or  againd 
the  perfon  to  uhom  he  fold  i: ;  though  this  doth  not 
extrnd  to  the  alienee  of  the  alienee.  3  I^tlf.  45,  Z-ti/w. 
i^SS,  This  writ  is  feldom  brought,  being  turned  into 
action  on  the  cafe.  S  e  title  H^J^mt  IJI.  3, 

Quod  Persona  NiC  PasBiNOAait,  l^t.  A  writ 
u  hicbta^  for  fpiritual  peifons  whoweredilhained  in  their 
fpiritiiat  pofTefTions,  for  payment  of  a  fjittnib  tti:h  the 
reft  of  the  paiiih.  F.  N.  B.  176. 

OyO  JURE,  A  Writ  which  lies  for  bim  who  has 
land,  wherein  an.:ther  challergeth  common  of  patlure 
time  out  of  ii'ind  :  And  is  10  compel  him  to  Ihcw  by 
what  title  he  challenge*  it.  F.  AT.  B.  128;  and  Briilan, 
more  largely,  e.  59:  Rtg-  Orig.  156. 

I'his  is  now  out  of  a(e,  ai,  on  the  claimant's  putting 
hit  cattle  in,  the  owner  may  bring  trefpafs,  wSen  the 
claimant  mull  plead  and  prove  hi)  title  See  title  Cw- 
tf  P.ijiitrf. 

Quo 


QUO  MfNUS.  A  V/rit  tthich  lies  for  him  «lio  h«Ii  a 
grant  oi  houf:  bote,  and  hay-hcte\rx  mother  manSwr.ods, 
againft  ihe  granior,  making  fuch  vville  luvnelij  rhc 
grantee  can  tbi  h/i  cojoy  his  grant.   OlJ  Nat.  Sr.  14^. 

This  wrii  a!fo  lies  for  the  King'*  farmer  in  the  Ex- 
chequer, againll  him  to  whom  he  fcltcth  any  thing  by  uay 
of  bargain  touching  h:s  farm,  or  Rgainfl  whom  he  hath 
pny  c;iul"c  of  ptrfunil  ailion.  PirhiHi,  GrcniSt  5.  For 
he  fuppofeth,  by  the  vendee's  tlciaining  any  due  from 
him,  he  is  nidJc  k/t  ah!e  to  pay  the  King's  rent. 

Formerly  it  was  allowed  only  to  fuch  perron^  ai  were 
tenants  or  debtors  t3  ihc  King  ;  as  ihii  d.iy  the  pr-iflicc 
1!  become  genera!  for  the  plaimiti'to  furmifc,  that,  for  the 
wrong  which  the  tlefcndant  doth  him,  he  is  Icfi-ble  to  fa- 
tisfy  his  debt  to  his  Majcfiy  ;  which  furmifc  givci  jurif- 
di^lion  to  the  Court  of  Hxchcaucr.  to  hear  und  deter- 
mine the  caufe.   Finch,  66  :  OU  N.  B.  148.   Sec  titles 

Exche/}:iir  \  Prccefi. 

QUORUM,  Z.A*.]  Often  occuri  in  our  flatutcs,  and 
crmn:il)!ons  both  ot  the  peace  and  others,  but  particu- 
larly in  comminionj  to  Jullices  of  the  Pr;icc;  and  a 
Juflic?  of  the  Qnorum  is  fo  called,  from  the  woids  in  the 
COmmiQion,  i^srun  A  B.  ur:um  ve/umut :  As  where 
a  cooimifilon  it  dircftcd  to  five  pcrfon*,  of  nvlcin  j4.  B. 
and  C.  D.  to  be  two  :  In  this  cafe  /I.  B  and  C.  D.  arc 
faid  to  be  of  the  Quorum,  and  the  reft  cannot  proceed 
without  their.  See  title  ^ufiices  nf  the  Pmce  J  I. 

Quorum  No;.iina.  In  the  reign  of  H'U.W,  the 
King's  Colle£\uri>and  other  .\ccoantants,wcrc  much  per- 
plexed in  pafTing  their  accounts, by  new  extorted  fees,  rnd 
forced  to  procure  a  then  Ulc-invcntcd  w  rit  cf  i^irum  .\o 
minat  for  the  allowing  and  fuing  out  ilitir  :r.<iiut  at  their 
OAH  charge,  without  alloAancc  of  the  King.  Cvien. 

OyOTA,  A  ux  10  be  levied  in  an  equal  manner. 

Q_U  O  WARRANT  O. 

A  Writ  which  lies  againft  any  pcrfon»  or  Corporation, 
that  ufurps  any  frinchifr  or  liberty  againft  the  King,  with- 
oac  good  title;  and  ii  brouphtagaiiiirthe  ururprr5,toIhcw 
by  what  right  and  title  they  hold  or  claim  fucli  franchifc 
Or  liberty  :  It  alfo  lies  for  mifufcr,  cr  nonufcr  cf  privi- 
Icgcs  granted ;  and,  by  Bra^'Un.  it  may  be  brought  againft 
one  who  intrudes  himfelf  as  heir  into  land,  zje.  Qlii 
Nat.  Br.  149. 

A  Writ  of  i^o  JF/irranto  is  in  the  nature  of  a  Writ  of 
Right  for  the  King, againft  him  who  claims  or  ufurps  any 
oflice,  frxnchiCe,  or  libcrtv,  to  inquire  by  what  authority 
he  fupportj  his  claim,  in  order  to  determine  the  right. 
Finch.  L.  322:  2  Injf  2S2.  It  lies  alfo  in  cafe  of  non- 
ufcr  or  Iw.g  neglcft  of  a  franchiic;  or  miiufcr  or  abufc 
of  it ;  bp?*-g  a  writ  commanding  the  dclcndant  to  ftiew 
6ji  what  ff 'arrant  he  exercifes  fuch  a  franchife,  having 
never  h.id  any  grant  of  it,  or  having  forfeited  it  by  nc- 
elefl  or  ab-jfe.  Th'.i  wi\  originally  returnable  before  the 
King's  Juflices  at /r//?0i/^c/- i  but  aficrw.irda  only  before 
ihe  Juflices  in  Ejrt,  bv  virtue  of  the  ftatutes  of  ijv* 
H'arratitot  6  £//.  i  :  i8  1.  ^^r.  2:  but  fincc  thofe 
Jofttces  have  given  place  to  the  King's  temporary  Com- 
miAioners  of  AfTifc,  the  Judges  on  the  fcveral  circuits, 
this  branch  n'  he  llattitcs  hath  loft  its  cfTeA;  and  writs  of 
^0  H'arranio  (if  brought  at  all)  muft  now  be  proffcuted 
and  determined  before  the  King'5  Jufticesai  Iffjlmirfter. 
Sec  2  Ccmrn.  c.  17;  and  Kjd's  Law  cJ'Ccr/cr4i(t6ajj  u, 
4.4.  ^3. 

voL.ir. 


Q^U  O    W  ARRANT  0. 

The  judgment  on  a  writ  of  i^o  H'arra/rto  (bfing  in  the 
nature  cf  a  writ  of  right)  is  hnal  and  conclufive  cvcq 
againft  the  Croivn.  1  S:d.  86:  a  Sheiv.  4.7:  12  flfc^.  225: 
AV.  i^y.  This,  logtlhcr  with  the  length  of  it>  piocels, 
probdMyoccafi^^ticd  thatdifuli:  into  which  it  i>  now  fallea ; 
and  introduced  a  more  modern  method  of  prcTecution,  by 
information  6!ed  in  the  Court  of  Kitig's  Bench  by  the  At- 
lOrDcy-Gcncral,  in  the  nature  of  a  writ  of  i^o  ti^ar* 
ranto ;  wherein  the  proccf*  is  tpcedier,  and  ;hc  judg- 
ment not  quite  fo  decifivc.  Thi*  is  properly  a  criminal 
method  of  profccution,  as  well  to  punifti  the  ufurper  by  a 
fine  for  tiie  ufurpalton  of  the  franchifc,  ai  to  ojft  him,  or 
fcifc  it  for  the  Crown  :  but  hath  long  bten  applied  to  the 
mere  purpofes  of  trying  the  civil  ri;^ht,  feifing  the  fran- 
chifc, or  oufting  the  wrongful  poffvfibr;  the  6ne  baring 
nominal  only.  2  Ccn:n.  17 

This  proceeding  is  now  applied  to  the  decition  of  cor- 
poration difputes  bcluccn  pajty  and  party,  without  any 
intervention  of  the  prerogative,  by  virtue  of  the  Jiat. 
9  Jnn.  e.  10 ;  which  p:rniiti  an  information  in  nature  of  a 
^3  tfarreiiic  to  be  brought,  with  leave  of  the  Court,  at 
the  relation  of  any  perfon  defuing  profccute  cht*  fame, 
(who  it  then  flyled  the  RtUtor,)  agaiiitl  any  perfon  ufurp- 
iog,  ititrudirg  into,  or  unlawfully  hoUir..;  ar^y  francnifc 
Of  office  in  any  city,  borough,  or  town  corpt<rate;  pro- 
vides for  it*  fpeetly  deiermiiia;ioo  ;  and  direct  that,  iV 
the  defendant  be conviiVd,  judgment  of  ouftcr(as  well  as 
a  fine)  may  be  given  againft  him#  and  that  the  re!ator 
(hall  pay  or  receive  cofts  according  10  the  event  o(  the  fuit. 
The  Form  cf  this  Information  I*  thus : 
**  A.  B.  Atl'irney-Gtncrcd  tf  tht  Lcrd  the  Kiigt  tvha  fuct 
far  thi  Lsrd  the  King  in  tha  iahalfy  ccr;es  hrre  iato  tht 
Court  of  ot:r  faid  Lord  the  Kin^t  l/ferr  tht  King  himftif. 


a'.  Wcllminllcr,  on  ■ 


•  I/:  lUsfamc  term;  and  fer 


the  faid  Lord  the  King  gives  she  Court  fare  to  undtrjlard 
and  be  informtJt  that     •       fer  t"f  fpcee  of  ,  «stj 

laji  poftt  etnd  fxere,  have  ufd,  and  Jitll  do  afe^  nx'ithcut 
any  warrant  or  rcjal  grant,  tf^ folhwing  liberties  and fran~ 
ehifety  to  tvitt  ••  :  Of  ell  'which  liierttes,  fri'vilegei^ 

andfrancbifetaforefaidt  the  fn'td  ,  during  ali  she 

titneaforejaidt  haue  mjur^ti,  and  fill  do  u/urf't  upon  the  faid 
Lcrd  lb:  KiHg,  to  the  great  damage  emd  prejudiee  of  his 
rtyal  prercgative  :  Whereupon  the  fiid  Att9rney  of  tht  faid 
Lord  tht  Kmg^  fer  the  faid  Lordthi  Kittg,  frays  the  advite 
of  the  Court  in  the  premifest  and  due  proeefs  of  Lata  agai»Jl 
thejaid  — -•— ■  /«  this  behalf  to  It  tnndt,  to  anfwtr  to  the 
fai.1  Lord  the  Kingt  by  what  warkakt  he  claims  to 
have,  uje,  and  enjoy  the  libertieSj  privileges,  and  franehijes 
afirefaidJ'* 

This  is  the  form,  whether  the  information  be  broaght 
for  an  ufurpation  without  any  original  title,  or  for  a  fub- 
frquent  forfeiture,  where  the  original  title  isnotdifputed. 
Sec  C(s  Bm.  ^ay* 564. 

An  information,  in  the  nature  of  a  ifarrantot  lies 
fer  afling  as  a  truft? e,  urdcr  an  a^l  of  Parliament,  with- 
out doe  appointment.  1  Strange  299.  Againft  one  -for 
usurping  theo£iccof  Siewardoi  aCourt-Lcet.  /bid  621. 
For  cfcding  a  new  office,  z  Strange  -^6.  For  the  office 
of  Cor.ftablc.  Jbid.  1215.  For  a  Ferry.  Ibtd.  ii6r. 
But  not  for  crefiing  a  Warren.  1  Strange  637.  Nor  for 
the  office  of  Cnurchwardcn.  Ibid.  1 196. 

The  procefs  ufuiily  awarded  on  the  roll  againfl^ndi- 
vidualj,  whether  claiming  to  a^  as  a  Corforation,  or 
claiming  any  other  franchOe,  is  a  'ventre facias t  fomeiimcs 
4  A  with 
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with  a  cliufe  of  ncn  mtttat,  and  fomrtimcs  without.— 
The  entry,  immejiatcly  after  i\\t  condufion  of  the  in- 
iormntion,  it  thus  :  "  Ifi/ertufcii  thcSb^riff  ij  (cmmandti^ 
that  he  (mfi  to  eomti'*  or,  "  that^bt  emit  tsti^  Sec.  hut 
tb,u  he  aiuj't  te  come,  vtc.  rs  anjwr,"  &c. 

]f  the  drfcndantii  do  rot  appe^ir  at  tlic  day,  the  tKXt 
procrfi  awarJcJ  U  a  Jijnr.^.js,  Againrt  a  Corporation, 
not  proftfcutcd  for  acling  a  Corporation,  but  fur  ufurp- 
ing  other  liberties,  the  hrli  proccfa  awArdrd  \iz,hjfringa], 
and-  the  entry  on  the  roll  in  this  form:  *'  Wl'e-r.ipon 
it  is  tt^raJt  :hM  tbt  afortfrnd  Major  and  Commtialty,  ami 

Citizens  vf  ■  —  hi  Sjlnxitud  by  all  tl'tir  /(tads,  Sec. 

fo  that,  5rc.  to  atif-Mtr  ta  our  Lard  the  A'/i:_f '/«  the  fnmijis ; 
atj  tof  ShcriJ'is  tammatided.  that  he  Htfirain  them  in  Jerm 
mftrefaid./o  thatt  Scz.  at  fuch  a  dity.**  Co.Bftt,  $36.  a. 

Though  a  •vtnirr  /.laas  and  dijtringai  are  the  procefs 
nruiill)'  awarded  on  the  roll,  yet  it  feetDS  that  ngainll  in- 
div:d:u\U  who  cannot  bcperfonally  fcrvcd  with  the  vtaire, 
procefi  of  outlsAry  lies.   See  Cro  Juc.  528,  551. 

When  the  defendant  appears,  he  may  either  difclaim  or 
plead  as  to  all  the  franchifes  mentioned  in  the  information; 
or  he  may  plead  as  to  part,  and  difclain:i  a(  to  part. 

If  he  difclaim  a*  to  ail,  the  entry  is  in  this  form : 

*'  The  jasd  ■    ■ ,  prattjliitg  that  the  information 

mfortjaid  it  aat  /undent  in  Law,  and  that  he  it  not  under 
any  ne(e£i}y  by  the  Ltnv  cf  the  land  to  an/tver  thereto,  for 
plea  neverthtlt/}^  foith,  that  he  rt-ver  ufed  the  aferefaid  li- 
Seriiej,  privileges,  and  franchifes,  nor  any  of  them,  mr  in 
the  fane,  er  any  cf  thtm,  ever  ufarptd  t%pon  the  faid  Lord 
the  King,  in  manner  and  form  as  by  the  faid  information  is 
fupPofed,  hut  the  fanxe,  ai:d  every  of  them,  difelaims  and 
difavoivs  i  lAjbtreupon  he  prays  judgmen:,  and  that  be  may 
be  difmtjfcd  by  the  Court,**  Co.  Ent.  5  27,  b. 

If  he  plead  as  to  part,  and  difclaim  as  to  part,  the  en- 
try of  the  difclaimer,  after  the  plea,  is  in  this  form  : 

"  And  as  to  the  refiJtu  of  tht  liberties,  privileges,  and 
franthifes  in  the  faid  information  above  fpeafed,  upon  the 
faid  Lord  the  King  fuppefed  to  be  u/'urped  by  the  faid  ■  -—, 
the  faid  — •■—  fayt,  that  be  m-  ver  ufed,  nor  dott  he  now 
ufe  the  rejidue,**  Sec.  Co.  Ent.  529,  b. 

Where  the  defendant  pleads,  the  entry  is  in  this  form  : 
The  faid  — — ,  at  to  the  afore/cid  liberty,  &c.  of 

 1  ffyft  JfC.  — — .    Here  he  feis  out  his  title 

to  the  particular  franchife  ;  and  fo  of  every  other  claimed 
by  a  diftin^  title,  and  concludes  his  plea  as  to  each,  in 

this  manner :  y/W  by  this  wakr  ant  the  faid  ^ 

has  ufed,  during  all  the  time  eforefaid,  in  tlft  faid  iaforma  - 
t:-in  mentioned,  and  fill  ufes  the  liberties^  privilege!,  and 

franchifes  of  •  •  -—  as  he  <weU  might  and  fill  may  : 

Without  this  that  the  faid  ——  has  ufurped,'  or 
n»iv  doej  ufurp  :ht  faid  liberties.  Sec.  on  the  faid  Lord  the 
King,  in  manner  and  form  as  by  the  information  ttfortfaid, 
for  the  faid  Lord  the  King,  is  abow  Jappofid :  All  'which 
the  fa:J  ■  '  -  //  ready  to  n.'trfy,  at  the  Court,  Sec. 
tl'hereypon  he  prays  judgment,  and  that  all  and  fingular 
the  liberties.  Sec.  eibove  by  him  eis  aforejaid  clatmed,  may 
be  allowed  and  adjudged  to  him^  and  that  ht  may  thenuptn 
be  difnujed from  this  Court.**  Sec  Co.  Ent, 

The  Attorney- General  then  demurs  or  replies,  and 
the  fubfetjucnt  proceedings  arc  in  the  fame  manner  as  in  j 
civfl  actions. 

In  a  ^ta  H^arranto  to  (hew  by  what  authority  a  pcr- 
fon  claimed  to  have  a  Caurt-Leet,  and  alleging  farther 
ji«t/  ufurpavit  hbertatem  fiat  aJijud  cMceftone,  Sec,  de- 


fendant pleadei  Ncn  ifurpavii ;  and  it  was  objeflcd  th:ic 
this  was  00  good  pica,  for  the  anfCfcr  to  i^a  Warranto  is 
cither  to  claim  or  difclaim  ;  but  the  better  opinion  was, 
that  by  this  plea  defendant  had  anfwered  the  nfurpation, 
though  it  did  not  fliew  by  what  title  Tic  claimed.  Gedb.  yi. 

In  ';^uo  Warranto  for  ufing  a  fair  and  market,  and  tak- 
ing tcU,  iJluc  was  taken,  whether  they  had  tt:ll  by  prc- 
fcription,  or  not;  and  it  was  found  they  had;  it  was 
moved  ill  arrcH  of  judgment,  that  here  wzt  a  difconti- 
nuance,  becaufc  there  was  no  itlue  as  to  the  other  liber- 
tieb  claimed :  But  it  was  held,  they  were  too  foon  to. 
make  this  obj!:ftion,  and  that  there  can  be  no  difconti- 
nuance  againll  the  King  before  judgment;  for,  by  virtue 
of  his  prerogative,  the  Attorney- General  tray  proceed 
to  take  iflue  on  the  reft,  or  may  enter  a  nolle  prc/e/jai ; 
but  if  he  will  not  proceed,  tlie  Court  may  make  a  rule 
on  him  ad  npUcauiium,  and  then  there  may  be  a  fpccial 
entry  made  uf  it.  Hardies  504. 

'I'hc  judgment  fecms  to  be  the  fame,  and  fubjcA  to 
the  fame  varieties  as  on  the  writ  cf  Warraruo. 

If  it  be  given  in  favour  of  the  defendant,  the  entry  is 
in  this  form:  •*  It  is  cenfdered,  that  the  liberties,  &c.  be 

alloixed  te  the  fasd   j"  or  thus  ;  **  The  faid  

may  uf:,  ha-ve,  a»J  enjoy  all  the  faid.  Sec*  and  that  the  faid 
—  at  to  the  faid  premtfe;  may  be  difmfjed  from  thit 
Court:  Saving  always  the  right  of  the  faid  Lord  the  King, 
if  hereafter*^  Sec. 

This  falvo  jure  for  the  King,  fays  Coie,  ferveth  for 
any  other  title  than  that  which  was  adjudged ;  and  there- 
fore William  de  Penrugge,  the  King's  Attorney,  for  pro- 
fecutiog  a  Warranto  againA  the  Abbot  of  Fifchamp 
for  franchifes  within  the  manor  of  Sieyntng^fne  preecepto,. 
was  committed  to  gaol.  1  Injl.  282. 

On  difclaimcr,  by  the  defeadnnc,  the  Attorney-Gene- 
ral prays,  **  That  luhereai  the  faU   ,  by  bis  plea, 

has  difa^o^ved  and  difclasmid  all  and  fingular  the  liberties. 
Sec.  above  jpecificd,  judgment  may  be  giuen  for  the  Ksng,i 
and  that  the  Jaid  — — — ,  ^mith  the  faid  liberties  andfreui- 
(hifts,  or  any  of  them,  may  no  'way  intermeddle,  but  nwy 
hereafter  be  aJiogether  excluded  from  the  fame  ;**  and  judg- 
ment is  accordingly  given  in  that  form.  Co.  Ent.  27,  b. 

With  refpcA  to  the  form  of  the  judgment  for  the 
King*  when  it  is  given  on  the  defendant's  pleading, 
there  has  been  much  difficulty  and  difpuic. 

In  the  Year-book  of  the  ic  Ed.  4,  this  rule  is  laid 
down,  "  That  where  it  clearly  appears  to  the  Court, 
that  a  liberty  is  ufurped  by  wrong,  and  exercifed  on  no 
title,  cither  by  the  King's  grant  or  oihcrwife,  judgment 
only  of  ouflcr  AiaII  be  entered :  But  that  vvhcre  it  appears,  . 
that  the  King  or  his  ancellors  have  once  granted  a  li- 
berty, and  the  liberty  is  forfeited  by  miAifer  or  non- 
ufcr,  the  judgment  lhall  br,  thai  it  be  feifed  into  the 
King's  hands."  And  the  reafon  given  for  the  dillin^ion 
U,  that  where  the  liberty  or  franchife  has  been  ufurped, 
the  King  cannot  have  that  which  ocver  legally  cxlllcd ; 
but,  in  cafes  of  an  abufer  or  nonufcr  of  a  franchife  once 
Uwfully  granted,  the  King  refumcs  that  which  originally 
Rjwed  from  his  bounty;  and  this  coutfe  in  the  latter  cafe, 
it  has  been  faid,  is  moA  beneficial  for  the  Subjc^,  who« 
though  by  forfeiture,  mifpleajin^,  or  default,  he  may 
lofc  his  liberty,  may  have  rccourfe  to  the  King's  mercy 
for  reftitotian.  See  15  E.  4,  7,  bi  Senuyer*s  Arg. 
Warranto  17  :  5  Term  Rep.  551. 

from  this  it  would  frem,  that  the  only  cafes  in  whicli 
judgment  of  cujhr  only  ought  to  be  given,  is  w^erc  llicre 

ia 
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ii  T.o  eolcm-  of  lU!e  in  the  dcfcDdant ;  or  where  a  fran- 
chife  ii  claimed  by  prcfcnpiion,  but  it  is  Tuch,  thai  by 

.Law  it  cannot  be  fo  claimed  ;  or  where  it  is  not  fuch  a 
franchife  as  may  fubfifTin  the  hands  of  the  Crown.  See 
3  Coatfft.  (.  17.  cites  Cro.  Jac.  259 :  I  S/joxu.  2S0. 
SOt  if  a  man  claim  to  hulU  a  Court- Daron  in  vir(uc  of 

ft  manor  held  by  copy  of  another  manor ;  there,  judgment 
of  oudcr  e/ilj  (hall  be  given,  becaufc  a  copyholder,  being 
only  tenant  at  will,  ca.-inot  hold  a  Court-Baron  to  have 

.  forfeiturei.and  hold  pleas  in  a  writ  of  tight.  Cro.'Jae.z^g, 
But  where  there  is  a  esUur  of  title>  but  the  pleading 
of  the  defendant  is  defc(£livc,  there  is  only  judgment  of 

/ft/ure,znd  noz  oi  oujifr.  See^Cc.  z^^a  :  Co.  £«;.43,«; 

Where  grants  appear,  but  either  the  parties  arc  not 
Ctpable  of  taking,  or  the  liberty  or  privilege  granted, 
is  not  allowable  by  Law,  the  coui fc  has  been  to  enter  a 
mixt  judgment  both  of  fcifure  and  ouller.  Sait  yt*  't  v//;^. 
17  :  Co.  Efii.  537,  539,  a  :  Palm.  1  :  z  Rol,  Rtp.  113. 

In  addition  to  the  judgment  of  fcifure  or  of  ouHcr,  or 
of  fcifflrc  auJ  ou!)cr«  except  only  in  the  cafe  of  oufler  on 
difcl&imer,  there  is  alfo  judgment,  that  the  dcfrndants  be 
taken  to  make  fine  to  the  King  for  the  ufurpation.  And 
in  this  rcrpcdl,it  fcemi  the  judgment  in  the  information, 
differs  from  that  in  the  writ,  of  Watrarna ;  for  in 
the  latter,  it  is  apprehended,  there  could  be  no  judgment 
of  capias  pto  fne  :  The  defendant  was  in  the  nature  of  a 
pUintifF;  he  made  his  claim ;  if  he  failed  in  making  it 
good,  the  judgment  was  not  capias  pro  fmct  but  qued  Jit 
in  mifcricorAul.    RajL  Ent.  540,  a.  pi.  I. 

Upon  ^0  IVarranto,  when  liberties  arc  feifed  qw^u/que, 
&c.  and  they  are  not  replevied,  the  courfe  is,  that  judg- 
ment final  be  given,  m'/tbc  defendants  plead  within-fuch 
a  time.  Comberbach  iX,  ig. 

Wherever  judgment  is  given  for  the  King  on  a  ^0 
IFananto,  for  liberties  ufurpcd,  the  judgment  is  ^od 
txlinguaiitur,  and  that  the  ufurper&  libirieues,  &c.  auiict* 
jcnuj  itttrcmittarst ;  and  in  fuch  cafe  the  writ  mull  be 
brought  againll  particular  perfons  :  But  where  the  i^to 
H'arraiito  is  for  a  liberty  claimed  by  a  Corporation,  there 
it  is  to  be  brought  againll  the  body  politic;  and  the  li- 
berties may  be  Iciftd,  butthc  Corporation  Hill  fubli tls,  and 
is  not  diflblved  without  caufe  of  forfeiture.  4il/e.j'.  52,  58. 

A  Judgment  ot  fcifure  cannot  be  proper  where  a  thing 
IS  diilblved  :  And  the  judgment  in  the  ^10  ll'arranto 
againll  the  cityofAWc-r,  feems  contradiilury,  for  l he 
firft  part  of  it  is,  quod  UhirtaUs  fran:htf:a  tapianfurl^ 
/ti/MUur  in  manus  Re^ii ;  and  the  latter  part  of  it  is,  ^ucd 
capianinr  ad  jatttfaeitKd*  Donttno  Rtgi  dt  fint  fuo  prs  ttjur- 
paticnc  Ithtrtat^^  Sec.  And  the  Corporation  was  not 
thereby  difTolved,  for  it  implied  that  thev  were  not  cx- 
tirguilhcd.  4  AUd.  52,  58.  Sec  title  Lcti.L-i  ;  and  under 
that  tuU'  panicular!/  ai  to  the  abufcs  cf  ti.e  Information 
by  i'wtf  Jf^arratiio- 

After  judgment,  the  regular  cotirfc  ii  to  Jfluc  a  writ 
of  fcifure  to  the  Sheriff,  which,  after  reciting  the  pro- 
ceedings in  the  i^t  Warranto,  commands  him  to  leite 
the  liberties  into  t.ic  King's  hanrif.  Bjt  this  writ  jn 
point  of  faci,  has  not  always  iffucd.  See  Co.  Ent.  ^i^,  b. 

Where  fever^  franchifes  arc  granted  by  the  iame 
.  charter,  and  one  is  fubordinate  and  infeparably  incident 
to  the  other,  the  forfeiture  of  the  prii:cipal  is  the  Ibrfcit- 
.ure  of  the  fubcrdinate  and  incident;  but  when  the  fran- 
-  chifcs  arc  indepeadeat,  and  the  one  may  land  withcut 
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the  other,  the  forfeiture  of  the  one  is  not  the  forfeiture 
of  the  other.  Palm.  82. 

Where  a  U\irrantOt  or  an  information  in  the  na- 
ture of  it,  is  brought  for  fcvcral  franchifes,  it  is  A  fcveral 
writs  or  feveral  information to  which  thcic  may  be  fe- 
vctal  picas  and  feveral  judgments  \  becaufe  the  defend- 
ant may  claim  one  franchife  by  one  title,  and  another  by 
another.  Palm,  7»  8, 

It  hat  been  adjudged,  that  (he  /lat.  4  ^  5  £^  iV- 
c.  I S,  by  which  informations  in  the  Crown-Odicc  are  not 
to  be  filed  without  exprefs  orders  in  open  Court,  ts^c. 
being  a  remedial  Law,  extends  to  infotmatlons  in  the 
nature  of  a  iyarraniot  which  always  fuppofc  the 
ufurpation  of  fome  franchife.  See  K)d'j  Lctw  of  Ctrpo- 
ratiom^  \\.  410,  ^V.  41  X^c.  \  and  thii  Didionaryj  ciiic 
Infitmation  J. 

This  Ibtute,  and  the  fiat.  9  Ann,  c.  to,  leave  the 
power  of  the  Attorney-General  with  rcfpei5l  to  filing  in- 
formations, whether  in  the  nature  of  i^o  Warranto,  or 
not,  exn^ly  as  it  was  at  Common  Law  ;  for  fiat.  4  ^  f 
//*.  M.  c.  18,  ctprefsly  provides,  that  it  thai  1  no:  be 
conftrued  to  extend  to  any  other  information  than  fuch 
as  fliall  be  exhibited  in  the  name  of  their  Majcflici*  Co- 
roner or  Attorney  in  the  Court  of  King's  Bench  for  the 
lime  being,  commonly  called  the  Mailer  of  the  Crown- 
OfH:e:  And  j'fai.  9  Ann.  c.  20,  only  introduces  fome 
provilions  with  rcfpcfl  to  informations  in  cafes  within 
the  meaning  of  it,  hied  in  the  name  of  the  latter  officer. 
In  point  of  faft  there  are  feveral  Records  in  the  Crown- 
Ofiice,  of  informations  in  the  nature  of  ^0  Warranto^ 
Mtd  in  the  name  of  the  Attorney. General,  in  the  inter- 
mediate time  between  the  two  flatutcs,  and  fince  the 
palQng  of  the  lafl,  as  well  in  cafes  within  the  meaning 
of  the  laft,  as  In  other  cafes,  z  Kjd^i  Corp.  415,  i^c. 

The  diflindlton  between  the  power  of  the  Attorney- 
General  and  the  Maflcr  of  the  Crown-Office,  feems  to 
be  this;  that  the  power  of  the  latter  ts  confined  to  cafes 
which  concern  the  Public  Government;  whereas  that  of 
the  former  extends,  alfo,  to  cafes  which  only  concern  the 
private  rights  of  the  Crown.  2  Ltf.  Rajm.  I409  :  fiardv;. 
261  :  Sira.  637  :  3  Burr.  1814,  1817.  See  z  K}d'i  Ccrp, 
4»7.^^- 

7'he  fiat.  9  Asn.  c.  20,  gives  full  cofts,  on  vcrili£l  or 
judgment,  to  the  fuccefsful  party,  whether  relator  or  de- 
fendant; but  it  is  only  in  cafe  of  vzrdid  or  judgment 
that,  under  this  fiatuie,  the  defendant  can  have  coils  for 
a  groundlcfs  profecutton ;  but  i:  has  been  di'cided,  that, 
if  the  profccutor  do  not,  at  his  own  ccfls,  procure  the 
information  to  be  tried  within  a  year  after  ilTuc  joined, 
the  defendant  is  entitled  to  the  benefit  of  the  rfcogiii/.aocc 
under  the  flaturr  of  William  and  M.irj.  See  further, 
title  Information  1. 

What  cafes  arc  within  the  mcanirp  of  the  fVatute  has 
been  the  fubjcH  of  fome  controversy,  ai  the  fuccefiful 
party  is  entitled  to  his  cofts  only  in  fuch  cafes. 

J'It»  words  of  the  ihiuie  ars',ihe  '*  ofHccf  of  Mayors, 
Bailiti'i,  Portreeves,  ami  other  ofliccs  within  cities, 
towns-corporate,  boroughs,  and  places:"  one  qucdion 
has  been,  whether  thefc  words  exprefs  only  corporation* 
oflices,  or  whether  they  extend  to  offices  in  boroughs 
and  other  places  not  corporate.  And  it  fecms  on  the 
whole  decided,  that  the  word  phas  in  the  a^  only  ex- 
tends to  offices  in  places  of  the  fame  kiiu*.  tvith  thcfe 
before  enumerated. 

4  A  2 


QJJO  WARRANTO. 


It  ha*  iikewif*  been  urged,  tliat  ilirre  is  a  riflterial 
diiverence  between  the  cale  of  a  pcrfon  who  is  com- 
ptHablc  to  take  upon  hirr.iclf  a  btirdenfome  office, 
which  he  coold  not  rcfufc  without  being  liahtc  to  an  in- 
diftrnenr,  and  thst  of  a  pcrfon  who  volumariiy  under- 
takes an  ufTtce  from  which  he  cxpcfts  personal  iroport- 
ai.ce  or  forae  oiher  ndv^ir.tage ;  and  that  it  is  iinreafon 
able  that  a  pcrfun,  I'uppofed  to  be  defied  into  an  oflicc 
of  the  firft  dcfcripticn,  fhould  be  liable  to  pay  the  colU 
of  1  profecution  for  oufting  him,  on  account  of  force 
defeft  in  hi?  eleiUon.  5  Tfrtr.  375. 

The  cafes  in  which  informaiion!  in  the  nature  of  ^0 
Warranio  arc  granted  under  this  aft  arc,  where  a  man 
exercifcs  a  corporate  franchife,  or  afls  as  a  corporate  of- 
ficer, without  having  been  duly  clewed  and  ftvorn  or  ad- 
mitted, and  where  the  ofncc  of  ;.  corporate  olucer  be- 
comes void  by  fomething  fubfequeni,  as  amotion,  i^c, 
JCyd's  Cirp.  414. 

As  ihii  fiatotc,  9  Jnn.  r.  20.  CTterds  only,  as  regards 
cofti,  to  cafes  wtitTc  the  title  of  a  pcrfon  to  be  a  cor- 
porate officer,  as  mayor,  bailiff,  or  freeman,  ii  in  quef- 
t'on ;  an  information  to  try  the  right  of  holding  a 
Court,  is  therefore  not  within  1:;  but  ftands  upon  the 
Coratncn  Law  only :  and,  being  a  profecG^ipn  in  the 
name  of  the  King,  no  coils  arc  given.  1  B:trr.  402- 

To  fubjcft  a  man  to  an  information  in  natcrc  of  a  iQuo 
fVarranic,  it  is  neccfTary  tliat  there  fliouJd  be  not  only 
a  claim,  but  an  ufcr  of  the  franchifc.  See  So;,cr  245  : 
5  Term  Rep.  ^. 

Where  the  only  aft  done  by  the  party,  againft  whom  an 
application  is  made  for  leave  to  file  an  information  in  the 
rature  of  tf'arrantc,  is  voting  in  an  elcftion  for 
Members  ot  Parliament,  under  any  claim  of  rr|ht,  the 
Court  will  refcfe  it  ;  on  the  ground  that  an  inquiry'into 
the  right  of  voting  belongs,  more  properly,  to  the  Houfe 
fcf  Ccmmoni.  547. 

But  an  informanon,  in  the  nature  of  ^uo  Wanremto, 
will  lie  againft  a  perfon  claiming  to  have  a  right  of  vot- 
irg,  by  virtue  of  a  burgage  tenement.  3  Tmr.  Rep.  ^99,  n. 

The  Ccurt  of  King's  Bench,  having  a  difcretionary 
power  of  granting  informations  in  the  nature  of 
H^arrante,  had  long  ago  cilibVifhed  a  general  rule  to 
guiic  their  difcreiion,  as  to  the  time  for  applications  of 
this  nature;  viz.  not  to  alloxv  in  any  cafe  fuch  Inform- 
ason  againft  a  perfon  who  had  been  nventy  years  in 
the  folfcfiicn  of  his  frar.chi:c ;  but  having  rcafon  to 
corfidf  r  this  time  as  too  extcniivc,  ihey  by  degrees  re-  ' 
liraincd  it,  by  analogy  to  the  Statu:c  of  Limitations ;  and 
icfolvcd  rot  to  allow  fuch  information  againft  any  pcr- 
fon who  had  been  /ix  years  in  pofl'cluon.  See  4  Burr, 
1962;  2022;  2izo;  ^JJj  :  Cyivp.y^:  i  Term  Rep. 
1,4:2  Terfa  Rrp.  767  :  4  T-.rm  Rtp,  2S2,  4 .  And  at 
length  the  Legiflaturc  confirmed  this  regulation,  and 
extended  It  to  informations  filed  by  the  .Attorney-Ge- 
neral. By  jJar.  32  Geo.  3.  c.  58,  it  is  cnaftcd,  that  to 
any  information  in  the  nature  of  iiJ.'.o  Wiinttnic,  for  the 
cxsrcife  of  any  corpomtc  office  or  francliife,  the  defend- 
ant  may  plead  that  he  has  been  in  poflefilon  of,  or  has 
c.vecotcd  the  cfiice,  for  fix  years  or  more.  And  it  is  by 
the  fame  provided,  that  no  defendant  ihall  be  af- 
teded  by  any  dcfcft  in  the  title  of  the  perfon,  from  I 
whom  he  derives  his  right  and  till?,  if  that  pcrfon  has  j 
been  :i;  liie  undiilurbed  excrcife  of  his  office,  or  fran- 
thifc,  fix  ycirs  prcvicui  to  the  fiiing  of  the  iDformarion.  . 


This  latter  provifion  tooft  be  crnfidered  as  applying 
only  to  cafes,  where  iffue  is  taken  on  the  title  of  the  per- 
fon through  whom  the  defendant  cliims  ;  for  no  iuqotrjr 
can  be  made  into  fuch  title,  where  no  iifac  has  been 
taken  upon  it.  Ky/f.  Corp.  ii.  ^^44  ;  and  fee  JJ.  4;^,  ^e. 
To  obtain  leave  to  file  an  information,  the  party  kp» 
plying  muft  lay  a  proper  cafe  before  the  Court,  vcHfietl 
by  affidavit;  on  which  the  Court  will  grant  a  rule  on  the 
defendant  to  fiiew  caufe.  It  was  formerly,  indeed,  fo 
much  the  prsAice  of  the  Court  to  g  ant  Ifarrearte 
informsticns,  as  ot  courfe.that  it  was  held  prudent  never 
to  fliew  caofe  agairft  the  rule  ;  for  fear  of  difclofing  the 
grounds  on  which  the  defendant  refted  his  defence.  Bsc 
fincc  thefc  matters  have  come  mori;  under  conftderaiion, 
it  is  no  iongrr  a  matter  of  courle  ;  and  the  Court  have, 
on  feveral  occafions,  declared,  that  it  was  the  intention 
of  the  Legifl-jitire,  that  they  fhould  cxcrc'fe  a  found  dif- 
cretion,  according  to  the  particular  circumftances  of  the 
rcfp!riUve  cafes  that  came  before  them  ;  and  fhoold  not, 
without  good  rcafnn,  dilturb  the^uict  of  any  corpora- 
lion.  See  I  Ter/K  Rep.  2  :  4  Burr.  1964;  2022. 

Where  the  right,  or  the  fafl  on  which  the  right  de- 
pends, is  difputcd  ;  that  ii  a  fufifcien:  realon  for  grant- 
ing an  information,  if  the  application  be  made  within 
the  proper  time.  So,  where  the  right  depends  on  a 
point  of  new  or  doub;fuI  law.  Sec  3  /?wr.  1485  :  Cru*/. 
58:  D^:,^.  597,  (5S2). 

The  conduct  of  the  parties,  on  whofe  behalf  the  ap- 
plication is  made,  will  weigh  much  with  iht  Court,  ia 
ibme  inftanccs,  in  granting  or  refnfing  an  information. 
Sec  ^  Burr.  1963;  2024;  2120:  ^  Term  Rep*  300; 
573  :  Cmvp,  75  :  4  Term  Rep.  223. 

It  is  no  reafon  for  rcfufing  an  information,  that  in- 
formations formerly  granted,  for  the  faroecaafe.  hart-  b  en 
abandoned  ;  as  that  may  have  been  by  cullullon  But  ic 
isagood  rcafon,  that  the  profccutor  ftnndsexaflly  in  the 
famccircumftanceswiththedcfendant.  zTermRep.  770,1. 

In  cafes xvhcrc  there  has  been  a  long  acquicfcence,  and 
where  the  objcftion,  if  it  prevailed,  might  tend  to  dif- 
folve  the  Corporation,  the  Court  may  rcfufc  the  appli- 
cation. Ceit^.  59.  But  though  a  great  number  of  de- 
rivative titles  may  be  affecUd,  by  judgment  of  ouftcr 
againft  the  defendant,  yet,  if  it  be  confefled  that  elec- 
tions may  ftill  be  made,  the  Court  will  not  refufe  it  oa 
that  ground  alone.  2  Term  Rep.  767. 

Wnere  the  application  is  made  in  the  names  of  per- 
fons  unconnefted  with  the  Corporation,  that  will  in  ge- 
neral be  a  ftrong  reafon  for  refufing  it.  i  Tei'm  Rep.  23. 
But  where  the  objection  to  the  defendant's  title  is,  that 
he  bad  not  received  the  Sacrament  within  a  year  before 
his  eleftion,  an  information  will  be  granted  on  the  ap- 
plication of  r.  ftrangcr ;  bccaufc  fuch  an  omiflion  is  againft 
a  general  law,  which  afteCls  all  the  Corporations  in  the 
kingdom.  3  Term  Rep*  574,  n. 

It  w?.s  formerly  a  fubjeii  of  much  difcufiion,  whether 
a  new  trial  could  be  granted  In  a  HWranre  inform- 
ation, when  the  verdiA  was  in  favour  of  the  deferdant. 
This  depended  ciiiefly  on  the  queftion,  whether  fuch  an 
information  was  a  criminal  profecution;  but,  fincc  it  has 
been  held  that  it  is  merely  2  civil  proceeding,  there  is 
no  do'jb:  bu:  that  a  new  trial  may  be  granted,  where  a 
verdict  haj  been  given  in  favour  of  the  defcnda-it,  a» 
well  as  w  here  it  has  been  given  in  favour  of  the  Cronu. 
2T.'rmR-p. 


R  A  C 


RAPE. 


FACHETUM.  fro:n  the  Fr.  rn<heiei',  i.  e.  reJi- 
mot  1  The  compcniaiion  or  redvinption  of  a  thief. 
I  Sta!.  Ret.  K.  Scoi.  c  g. 

•KACK,  An  engine  CO  extort  confelEon  from  dciin- 
quents.  but  utterly  unknown  to  the  La«  of  Bttglcuid,  N>ec 
titie  lihtte. 

RACK.  RENT.  The  foil  yearly  value  of  ihe  land  let 
by  leal'  ,  pnyablc  by  tenant  for  life  or  year:,  t^r.  Wood's 
hift.  10^    S-e  title  Rtat. 

RACK-VlNrAGE,  A  fecond  Vintage;  or  voy- 
age made  by  ur  mercajnis  for  ra  ked  wines,  /  e.  wines 
diAAD  from  the  lees.  Ste Jiat  aau^.  32  //.  S.  c.  14. 

■RAGLMaN,  a  ftatuli  o(  juliices  affigned  by  Ed.  I. 
and  hii  Coun'cl.  to  hearai^d  detcrmii.c  ail  complaints  of 
injorict  *ionc  tlirouglnut  ih?  realni,  wiihin  ihc  five  years 
next  before  hfUbiutniiit,  in  the  fourth  year  ot  his  rcign. 

RAGLORIA,  A  word  men: ton=tl  in  the  charter  of 
Ed^M.Wi  wncrfby  itc  cr>  d  his  eldell  (on  Ed-ward ^ 
Piince  of  ii'mei,  in  Parliarnent  at  Wefiminjitr,  the  Icvcn- 
lectiih  yc.ir  of  his  reign-  rcc  '.jti,bv  SeUcn  in  his  TitUt  if 

lioncur,  597  Lam  forejiiit  parciSt   cbu/tis,  hojUs^ 

nuarinuit  bundrtdh,  {om-jiij,  lis^lQtiht  rhigelniit,  'Uicde- 
wvditt  cenjialiuiariit,  6m"vii,  &c.  Da  vit  in  hii  Dic- 
tionary (■iy>.  rhat  r£>a^i.iiv  among  tnc  li'e/jb  fignifics 

KAGLORIUS,  A  liewa.-d   Stli  Tit,     Ihmitr  t^^f, 

RAGMAN'%  Ri.LLi  ntcitu:,  Ragimu- j'«  Roll:  fo 
called  from  one  Rugimtiad,  a  ii-gate  i:  Statland,  who, 
calling  before  him  .Jl  the  benenced  clergymen  in  that 
kiogdo.Ti,  caufi-ii  .hc-n  00  oith  to  giv>-  in  tdc  true  value 
of  their  bencfictrs ;  according  to  ^hicb  they  were  alter 
wardj  taxed  by  the  Court  ol  Ro/ru :  and  this  Roll,  4mong 
other  records,  being  taken  from  tiic  Stofi  by  Ed-vjordX. 
was  redelivered  to  them  in  the  beginning  of  the  reign 
of  Ed'Ward  III. 

6ir  Ri(f,*ard  Baker  faith,  that  Ed  III-  furrcndcred,  by 
charier,  all  his  right  of  fovcreignty  to  the  kingdom  of 
S(itia/td,  and  rcftorcd  divers  inftruments  of  their  former 
homAgi:s  and  fealties,  with  the  famous  evidence  called 
Ragman'i  Roll. 

KAN,  Hax.']  jfptrta  rapina,  open  or  public  theft. 
Lamh.  Archat.  125  :  LI.  Caauti,  c.  58  :  Uovt.-tn. 

The  term,  aM  that  a  man  can  rap  and  ran.  -  tr  flill  more 
corruptly  rap  and  rtad^  is  by  foaie  derived  hence ;  rap 
from  rapiot  to  take  by  force. 

RANGE,  from  Fr.  ranger,  to  c^dcr,  difpofe  of.]  It  is 
ufcd  in  ih;:  ForeJ}  Lazvj,  both  as  a  verb,  as,  to  rang*  ;  and 
a  fubfVamivc,  as,  to  make  range.  Ckarta  de  Fertjia,  c  6. 

RANGER,  A  fworn  officer  ur  the  forell,  01  which 
there  are  t.vtlvc.  Chartadt  Fcrejla.  His  .authority  \%  in 
part  dcfcribed  by  his  oath  fctdawn  by  Matsivoda,  part.  1 . 
C'  $0  ;  — bat  more  particuUrly  part,  z.  cap.  20,  num,  t5> 


16,  17.  His  ofHcc  cMeily  confifls  in  three  points,  to  wallc 
daily  ihiQugb  his  charge,  to  fee,  hear,  and  inquire,  of 
trcfpa^cs  in  his  b.iitiwick  ;  to  drive  the  beaAs  of  the 
lO'eQ,  both  of  vcnary  and  chafe,  out  of  the  deafforefled 
into  the  forclled  lands :  and  to  prcfcnt  all  trefpaffcs  of 
tnc  fiirrll  at  the  next  Court  holdcn  for  the  forcft.  See 
title  Fcreji. 

This  Ranger  is  made  by  the  King's  letters  patent,  and 
hath  a  fee  paid  yearly  out  of  the  Exchequer,  and  ccr- 
iair<  fec-decr.  Raagiaior  Fortjla  de  lyhiillfwood,  Pat, 
14  R.  2.  m.  3. 

RANSOM,  Fr.  Ranfcst  Rtdempiio.']  Is  properly 
the  fum  paid  forrcdct  ming  a  captive  orprifonerof  war  ; 
and  tometinies  taken  in  our  Law  for  a  fum  of  money  paid 
f  r  pardoning  fome  great  ofr'cnce,  and  fetting  the  of- 
fendci  at  liberty  who  was  under  iroprifoninent.  Hcc J/atj. 
I  /f.  4.  f.  7  :  \t  H.  6.  (.  II. 

Fine  and  Random  go  together,  and  fome  writers  tell 
us,  that  they  are  tne  fame  ;  hut  others  fay,  chat  the  of- 
Icnder  fught  to  be  Aril  imprifoned,  and  then  redelivered 
ur  ranfotncd  in  coniideratlon  of  a  tine.  Co.  Utt,  127  : 
Dali^  rOj. 

Raniom  differs  from  anercement,  being  a  redemption 
0*  A  corpora!  punilhmcnt  due  to  any  crime.  Laml.  Eirea. 
556.  Sire  tale  ttnesfor  Ofcnces. 

A  fhip  vvas  taken  by  -ht-  French;  the  mafter  (having 
a  (hare  in  irnr)  raiifomcd  her  for  liioo/.  and  was  taken 
to  France  as  an  hollage  for  this  money.  The  Ranfom- 
nioney  mufl  be  raifed  out  of  the  profits,  notwitb- 
flanding-any  former  mortgage  of  the  fhip;  for  if  there 
was  .1  precedent  mgrtgage,  what  would  become  of  that 
A  I  unty,  if  the  Qiip  had  not  been  redeemed  i  After  the 
ihip  was  redeemed,  (he  performed  her  intended  voyage, 
and  the  freight-money  received  after  redemption  wax 
the  6rfl  promts  arifing,  and  out  of  them  the  Ranfom- 
money  is  to  be  fati^lied  \  theinfurcrs  always  pay  a  pare 
of  the  Ranfom  money,  z  Eq.  Ahr.  690.  See  further, 
title  Iisjuratue  II.  2. 

RAPJi,  Raptuj  vc\  Rapa-I  A  dtviCon  of  a  county, 
fimilar  to  that  of  a  hundred;  but  oftentimes  containing 
in  it  more  huiidreds  than  one. 

Sii^ex  is  diiidcd  into  fix  Rapei  only,  via.  Chicbtjler, 
Arundel,  BramUr,  Leivii,  Pcvff:/ty,  .md  Ha/tingi ;  every 
of  which,  befidcs  herdrcdi,  hath  a  callle,  river,  and  fo- 
rell belonging  to  it.  Camd,  Bntann  225,229.  Thefc 
Rapes  aie  incident  to  the  county  of  Sii£ex\  &i  Lather 
are  to  Kerf  ;  and  frafectakei  to2orA/lire,  fitc. 

Thcfe  Rapej  and  Latha  are  confidertd  bv  BiaekjUne 
as  an  iutcrioediate  divifion  between  the  Shire  ;ind  the 
Hundreds',  each  of  themcontaint;ig  aboutthreeor  four  hun- 
dreds a-piecc.  Thcfe  had  formerly  their  Rape-retvts  and 
La/he- retvf if  a^ng  ia  fubordinalion  to  the  Shire  reeve 


RAPE    OF    W  O  M  E  K. 


iStrrif)  I  Where  a  county  is  diTidcd  into  /W  of  ihefe 
intcroiedute  jiirirdi£tions,they  zrc  c^Wcd  Tritiriii^s,  which 
were  anciently  governed  by  a  braking- rtfvf.  Thcfc 
Trithiiigs  Hill  lubJift  in  the  large  couniyof  J^cri/ where, 
by  an  caCy  corruption,  they  are  deaominated  RiJtKgti 
l^e  North,  taft,  and  Weft  Riding,  i  Cwtm.  Intrstl,  §  4. 
ft,  1 16.  See  the  fcvcral  titles. 

Rape  of  the  Forest,  Raptus  Ftrrt^a."]  Tref- 
pjfs  commttied  in  the  Forcll  by  violence  ;  it  is  reckoned 
among  ihofe  ctitnei,  whofr  cognifance  belonged  only  to 
the  King.  Lfg.  ///«.  1.  r.  10.  Sec  title  Fortfi. 

RAFE  or  Women,  ;  Uont  rcpis.]  An  unlaw - 

ful  and  carnal  knowledge  of  a  wcmar.  by  force,  and 
Hgiinll  her  will :  a  ravimmcnt  of  the  body,  and  violent 
deflowering  her  :  which  is  Felony  by  the  Common  and 
Statute  Law.  Co.  tut.  190.  The  word  Rapuit  (ra- 
vithed  )  is  fo  appropriated  by  Law  loihis  offence,  that  it 
cannot  be  cxprcflcd  by  any  other  ;  even  the  words  Car- 
nahttr  Ce^nc^it,  Arc.  without  it,  will  not  be  fufficieot. 
Cc.  Lttt.  1:4  :  2  lit/I.  iSo, 

Rape  was  pumAied  by  the  Saxvn  laws,  particularly 
thofe  of  King  AiMfioKt  with  deach,  BmHnn,  I  3.  c.  28. 
Bot  this  was  afterwards  thought  too  hnrd  :  and  in  its 
Head  another  fevere,  but  not  capital,  punifliment,  was 
infliflrd  by  H^iUiam  the  Conqueror  :  ■v/s.  caftraiion  and 
lofs  of  eyes;  which  continued  till  after  Bradon  wrote, 
-in  the  reign  of  Htnry  the  Third.  U  Guil.Cenq.  c.  19. 

But,  in  order  10  prevent  malicicui  acculations,  it 
was  then  the  Law,  (and,  it  feems.  Hill  continues  to 
be  fo  in  appeals  of  Rape,)  that  the  woman  fhould, 
immediately  after,  '*  tium  nctnt  fuetit  maltficihm,'*  go 
to  the  next  town,  and  there  make  dtfcovcry  to  feme 
credible  perfons  of  the  injury  (he  has  faffercA:  and 
afterwards  ftiould  acquaint  the  High  Conftable  of  the 
hundred,  the  Coroners,  and  the  Slvcriff.  with  the  out- 
rage. Gianv.  /.  14.  t.  6  :  BraH.  1.  3.  c  28.  Sec  i  Male 
i*.  C.  632.  Afterwards  by  flaiutc //V-"**-  »3» 
time  of  limitation  was  extended  to  forty  days.  At  pre- 
ficDt  there  is  no  time  of  limitation  fixed  :  for,  as  it  is 
ufQally  now  punifhed  by  indictment  at  the  fuil  of  the 
King,  the  maxim  of  L^  takes  pTuCe,  that  nullum  ttmput 
oeeurrit  Re^i :  but  the  Jury  will  rarely  give  credit  to  a 
fia'c  complaint.  During  the  former  period  alfo  it  was 
hrld  for  Law,  that  the  woman  (by  confent  of  the  Judge 
and  hrr  parents)  might  redeem  the  cfTcnJer  from  ihc 
execution  of  hts  fentcnce,  by  accrpiiog  him  for  her  buf- 
'  band  ;  if  he  atfo  was  willing  to  agree  to  the  exchange, 
not  otherwife.  G/aav.  /.  14.^.6:  Sri7/I.  I.  ^.  c  28. — 
Bu:  th:s  is  now  not  held  for  Law  ;  and  it  is  faid,  that  the 
elciuon  of  the  woman  is  taken  away  by  virtue  of  Jiat. 
Weflm.  2.  making  the  Rape  fc\ony ,  al/lcugb  jht  cov/tnt 
afunwarat.   See pejl» 

By  /fat.  irejlm-  1.  3  EJ.  1.  c.  13,  the  punifiiment  of 
Rape  was  mocft  mitigated  :  the  cficnce  iifeif,  of  tavifh- 
ing  a  dsmfcl  within  age,  (that  11,  under  twelve  years 
old,)  cither  w  ith  her  confer  t  or  without,  or  of  any  other 
woman  againfl  her  will,  being  reduced  to  a  trrfpafx,  1/ 
Btf  pr9j(cut€d  by  appeal  v.iihin  ftriy  dapt  and  fubjc^iing 
the  olff  rder  coly  to  two  yt^rs*  impntcnmeni,  and  a  line 
at  the  King's  wtlL  Bat,  this  lenity  being  prodtilivc  of 
the  moft  terrible  confequeuces,  it  «es  foon  found  nccef- 
f^ry  to  make  the  offence  of  forablc  Rape  felony,  which 
was  accordingly  done  by  fiat.  IVeJlm.  2-  1 3  3.  ^.  34.. 
4pd  by  fiat.  1 8  £/i2.  r.  7,  it  is  made  Ftilony  without  be- 


nefit of  Oergy  :  as  u  alfo  the  abominable  wtckedc<f9  of 
carnally  knowing  and  abufin^  any  woman-cltild  under 
the  age  of  ten  year? ;  in  which  cafe  the  confe»t  or  non- 
confcnt  is  immaterial,  as  by  reafon  of  her  tender  years 
flic  is  incapable  of  judgment  and  difcretion. 

Before  this  flatute  it  was  a  qucftion,  whether  a  Rape 
could  be  committed  on  the  body  of  a  child  cf  the  age  of 
fix  or  fcvcn  years  ;  and  a  pcrfon  being  ir.dlflcJ  for  the 
Rape  of  a  giil  of  feven  years  old,  alihojgh  he  was 
found  guilty,  the  Court  doubted,  whether  a  child  of  that 
a^e  could  be  raviOicd  ;  and  it  was  faid,  if  fhe  had  been 
nine  years  old  the  night,  for  at  that  age  fhc  may  be 
endowed,  l^ser  304. 

Hale  is  indeed  of  opinion,  that  fuch  pronigite  afUons 
committed  on  an  infant  under  the  age  of  twelve  years, 
the  age  of  female  difcretion  by  the  Common  l  aw,  either 
with  or  without  confent,  Amount  to  Rape  and  Felony  ;  as 
well  fircc  ai  before  the  Aatute  of  Queen  Elizi^tb. 
I  Na/.P.C. C^l, 

That  Law,  however,  has  in  general  been  he'd  only  to 
extend  to  infants  under  ten  ;  though  it  fhould  fecm  that 
damfcis  between  ten  and  twelve  arc  ftill  under  the  pro- 
tection of  the  fiii/.  Iftjlfn.  I ,  tXic  La*  with  rcfpeA  10  their 
I  fcdudion  not  having  been  altered  by  either  of  the  fob- 
fcquent  flatutet.  4  Ctmm.  e.  15. 

A  male  infant,  under  the  age  of  fourteen  years,  ii 
prcfumed  by  Law  incapable  to  commit  a  Rape,  and 
therefore,  it  feemi,  cannot  be  found  guilty  of  it.  For 
though  in  other  felonies  malitia  fupplet  aiattfit  yet,  as 
to  this  particular  fpecics  of  felony,  the  Latv  fuppofes  an 
imbecillity  of  body  as  well  as  mind.  1  Hal.  P.  C  631. 

It  is  no  excufe  or  mitigation  of  the  crime,  that  the 
woman  at  lafi  yielded  to  the  violence,  and  confcnted 
either  after  the  fafl  or  before,  if  fuch  confent  was  farced 
by  fear  of  death  or  durefs  ;  or  that  fhe  was  a  common 
Hrumpct,  for  (he  is  ftill  under  the  protcflion  of  the  Law, 
and  may  be  forced :  but  it  was  antienily  held  to  be  no 
Rape  to  force  a  man's  own  concubine;  and  it  is  faid  by 
fome  to  be  evidence  of  a  woman's  confcnr,  that  Ihe  was 
a  common  whore.  1  Hatuk.  P.C.  c.  ^t,  ^  2 :  Co.  Lia, 
123  :  See  I  Hat.  P.  C.  629. 

Alfo,  formerly,  it  was  adjudged  not  to  be  a  Rape  to 
force  a  wom^n,  who  conceived  at  the  time  ;  becaufe  it 
ivas  imagined,  that  if  fhe  had  not  confented,  fhe  could 
not  have  conceived :  though  this  opinion  hath  been 
fince  queftioned,  by  reafon  the  previous  violence  is  00 
way  extenuated  by  fuch  a  fubfequcnt  confent :  and  if  it 
were  neceffary  to  ibew  the  woman  did  not  conceive,  to 
make  the  crime,  the  offender  ould  not  be  tried  till  fudi 
time  as  it  might  appear  whether  fhe  dtd  or  not.  2  Iit/J, 
190  :  I  Uai'.k.  P.  C.  c.  41.  (  a.  ^. 

As  to  the  material  fafb  requttltc  io  be  given  ia  evi- 
dence and  proved  upon  an  indiflment  of  Rape,  they  arc 
of  fuch  a  nature,  that  though  neceffary  to  be  known 
and  fttiled,  for  the  Conviclton  of  the  guilty  and  prcfi^rr- 
aiionoflhc  innocent,  and  therefore  a- e  to  be  found  in 
fuch  criminal  trcatifcs  as  difcourfe  cf  thefe  matters  in 
detail,  yet  they  arc  highly  imp-opcr  to  be  publicly  dif- 
cuffcd,  except  only  in  a  Court  of  Jufticc.  The  follow- 
ing remaiks,  with  regard  to  the  competency  and  credi- 
bility of  the  witneftcs,  myf  t  filvo  pudoret  be  conisdcred. 

And,  fir  ft,  the  party  ravifhcd  may  give  evidence  upon 
oath,  and  is,  in  Law  a  conipetent  witnefs;  but  the  crrdi- 
biliiy  of  her  tcfltmony«  aivd  how 'far  forth  Aic  is  to  be 

believed. 


RAPE. 


RAT 


Relieved,  muft  be  left  to  the  Jury  upon  the  circumflanccs 
of  faifl  ilm  concur  id  that  tclltmony.  For  mHancc;  if 
the  ttitnefs  be  of  good  f.tmc;  if  (he  prefently  difcovered 
the oficnce,  and  made  fcarch  for  the  offender;  if  the 
party  accufrd  ficd  for  it ;  thcfe  and  the  like  are  concur- 
ring circuraftan;e»,  which  give  greater  probabiiity  to 
her  cvidci.^c.    But,  on  the  other  hdc,  if  fhf  be  of  evil 

iiarnet  and  Aand  unfupportcd  by  others  ;  if  the  concra!rd 
the  injury  for  any  confidcrablc  lime  after  ihe  had  oppor- 
tunity  to  complain ;  if  the  place  where  the  fafl  was 
.lUlegcd  to  be  commiitcd,  was  where  it  wa>  poflible  Ihc 
might  have  been  heard,  and  Ihc  made  no  outcry  ;  thefe 
and  the  like  cucumflances  carry  a  ftrong,  but  not  con- 
clufivc,  ptefumption  that  her  tcAimODy  i&falfcor  feigned. 
I  fIjJ.  /'.C.  6j4,  5.6. 

Moreover,  it  the  Rape  be  charged  to  be  committed  on 
an  infant  under  twelve  years  of  age,  the  may  be  a 
competent  wiinefs,  if  fhe  hath  fcnfe  and  undcrllanding 
to  know  the  nature  and  obligation}  of  an  oath ;  or  even 
to  be  fcnflble  of  the  wickednefs  of  tclhng  a  deliberate 
lie.  Nay » though  flic  hath  not,  it  is  thought  by  Sir 
Matthew  Hale,  that  fhe  ought  to  be  heard  without  oath, 
to  give  the  Court  information;  and  oihers  have  held, 
that  what  the  child  told  her  mother,  or  other  relations, 
maybe  given  in  evidence  ;  fince  the  nature  cf  the  cafe 
admits  frequently  of  no  better  proof.  But  ic  ia  now  fet- 
tled, by  a  folcmn  detcrmi nation  of  the  twelve  Judges, 
that  no  heaHay  evidence  can  be  given  of  the  declarations 
uf  a  child  who  hath  not  capacity  to  be  fworn,  nor  c.in 
fucb  child  be  examined  in  Court  without  oath  :  and  that 
there  is  no  determinate  age,  at  which  the  oath  of  a  child 
oughteithcr  to  be  admitted  or  rcjcfled.  Yet,  where  the 
evidence  of  children  is  admitted,  it  is  much  to  be  wifhed, 
in  order  to  Tender  their  evidence  credible,  that  there 
fliould  be  fomc concurrent  teflimony,  of  time,  place,  and 
circumtUnces,  in  order  to  make  out  the  fa£l ;  and  that 
the  conviction  Ihould  not  be  grounded  iingly  on  the  un< 
fupported  accufation  of  an  infant  under  years  ofdilcre- 
tion.  There  may. be  therefore,  in  many  cafes  of  this 
nature,  witrrfles  nho  are  competent,  that  is,  who  may 
be  admitted  to  be  heard  ;  and  yet,  after  being  heard, 
may  prove  not  to  be  credible,  or  fuch  ai  the  Jury  is 
bound  to  believe.  4  Ccmm.  c.  15. 

Aiders  and  abettors  in  committing  a  Rape,  may  be 
indited  as  principal  felons,  whether  men  or  women. 
I  Ifttxvi.  P.  C.  (.  41.  ^  6.  Lord  /lufilty  was  indifled 
afidtxdcutcd  as  a  principal,  for  affilling  his  fcrvant  to 
raviOi  his  own  wife,  who  was  admitted  a  witnefs  againft 
him.  Dd/f.  107:  I  St.  Trials  265. 

Hide  obfervci,  that  though  a  Rape  is  a  mofl  detell- 
able  crime,  it  is  .in  accufation  cafily  made,  and  hard  to 
be  proved,  but  Iwrdcr  to  be  defended  by  the  man  ac- 
cufcd,  alihcu;»h  ever  fo  innocent :  and  he  mentions  fevcral 
inllacces  cf  Rapes,  which  at  the  time  were  apparently 
fully  proved,  but  were  afterwards  difcovered  to  have 
been  malicious  contrivances.  1  HaieU  Hijl*  P,  C.  635, 
636.  Sec  further,  liilc  Jfftal  cf  Rapt, 

RAPINK,  Ra;iKa  ]  To  take  a  thing  in  private, 
j^ainft  the  owner's  wi.l,  is  properly  theft ;  but  to  take 
1:  openly,  or  by  violence,  is  Rapine.  Sec  title  Htbhtry : 
And  as  to  Rofint  en  ihi  Nerthem  bordirs,  fee  titles  Mtf. 
iir^f,  Mtdttious ;  KortbumherlanJ. 

RAPTU  HEREDIS,  A  Writ  for  taking  away  an 
Heir  holding  in  locage ;  of  which  there  arc  two  forts. 


one  when  the  Heir  it  married,  the  other  when  he  is  not ; 
fee  /?ff.  Orig.  163  ;   and  th?.  Diil.  title  Guardian. 

RA!>£,  Ra/eria  ]  Seems  to  have  been  a  meafurc  of 
corn  now  difufcd.  Toll  Jhall  be  taken  by  the  Ra/e,  and 
not  by  rhc  heap  or  camel.  Qrdtr.aitcefcr  Baktn,  tcz.  c.  4. 

RASURK  of  a  Deed,  fo  as  to  alter  it  in  a  maieri.il 
part,  without  confent  of  the  party  bound  by  it,  ^c. 
make  the  fame  void,  and  if  it  be  rafed  in  the  date, 
after  delivery,  it  is  faid  it  goes  through  (he  whole; 
5^r/.  23.  119. 

Rafurc:,  l^c,  is  moll  fufpicions,  when  it  is  m  a  Deed- 
poll,  that  there  is  buc  one  part  of  the  Deed,  and  it  makes 
to  the  advantage  of  him  to  whom  made.  And  where  a 
Deed,  by  Rafurc.  addition, oralterauon,becomesnoDecd. 
the  defendant  may  plead  ncn  efi  failum.  5  Rtf.  23,  119; 
Sec  titles  DuJ  \  Pltadtr.^. 

RATE.  A  valuation  of  every  man's  eflate;  or  iho 
appointing  and  fetting  down  how  much  every  one  (hall 
pay,  or  be  charged  with,  to  any  tax. 

RATE-TlTtlK,  Js  when  any  (heep  or  other  cattle 
are  kept  in  a  parilli  for  lefs  time  than  a  year,  the  owner 
muft  pay  Tithe  for  them  fro  ^o/j,  according  to  the  cuf- 
tom  of  the  place.  F.N.B.^i.  Sec  title 

RATIFICATION,  Rafi/'^M  i.]  A  ratifying  or  con- 
firming :  it  is  particularly  ulcd  for  the  confirmation  of  a 
Clerk  in  a  prebend,  i^e.  formerly  conferred  on  him  by 
the  Bifliop,  where  the  right  of  patronage  is  doubted,  o^ 
fuppofcd  to  be  in  the  King.  R^^.  Orig.  304. 

R.^TIHABITIO,  Contirmation,  agreement,  confent. 
See  ili  yin.  Abr.  156. 

RATIO,  An  account ;  as  rtddtrt  ralioaetn,  to  give  ao 
account,  and  fo  it  is  frequently  u(ed.  According  to  feme 
it  is  a  caufe,  or  giving  judgment  therein ;  and  pentre  cd 
rafionm,  is  to  cite  one  to  appear  in  judgment,  ff^a.)'.  88. 

RATIONABILIBUS  DIVISIS,  A  Writ  whicn  lies 
where  two  lords,  in  divers  lowni,  have  feigniorici  join- 
ing together,  for  him  who  findcth  his  wafte  by  Ittilc  and- 
tinle  to  have  be.*n  encroached  on,  againll  the  other  who 
hath  encroached,  thereby  to  reUify  their  bounds  ;  iir 
which  refpcft  Fitzbtrhnt  calls  it  in  its  own  nature  a 
Writ  of  Right.  The  OU  Nat.  Brtv.  fays,  that  this  is  a 
kind  of  Jujiicust  and  may  be  removed  by  a  pant  out  of 
the  county  to  the  Common  Bench.  See  the  form  and  ufe 
in  F.  N,  B.  12S  :  and  Re^.  Orig.  157  :  and  this  Die* 
tionarv,  tiile  Peramhulatiott, 

RA'nONABILE  ESTOVERIUNf,  Alimony  was 
heretofore  fo  called.  Rot.  7      3-  Sec  B.ireK  aai  FtmXi* 

RationabiliPaiitb,A  Writ  of  Right  for  Lands, 
t^f.  See  Right,  fVrit  cf ;  Re3o  de  Raiionabtli  Parte, 

Rationabili  parte  BoNORt'M,  A  writ  which 
lay  for  a  wite,  after  the  death  of  her  hujband,  againll 
the  executor*  of  the  hulband,  denying  her  the  third 
part  of  his  goods  after  debts  and  funeral  charges  paid, 
f.  A'.  B.  111. 

It  appears  by  Glanv/iU,  that  by  the  Common  Liw  of 
England,  the  goods  of  the  dcccafed  (his  debts  firll  paid) 
fliall  be  divided  into  three  parts  ;  one  for  the  wife,  an- 
other for  his  children,  and  the  third  to  the  executors  : 
and  this  writ  may  be  brought  by  (he  children,  as  welt 
as  the  wife.  Rtg.  Orig.  14Z. 

Bui  it  fcems  to  be  ufed  only  where  the  cuftom  of  the 
county  ferves  for  it;  and  the  writs  in  the  rcgillcr  re- 
hcarfe  the  culloms  of  the  counvici,  i^t,  New  Nat.  Br. 


R  A  V 


R  E  C 


Ai  tochiMren  bringing  this  wnt.tliclr  marriage  is  no 
advancement,  if  the  fathr;'s  goods  be  not  given  in  Itis 
Ufeume  1  but  where  a  chitd  is  aiivanced  by  the  fattier, 
tW\s  writ  will  not  lie.  AVw  N.  B.  270.  Sec  this  Diet, 
lilies  Exr:uf7r  V.  t ;  U''ill :  and  18  T/j.  Ahr.  ic8. 

RAVISHMENT,  Fr.  Raviftmrrrt.  i.  c.  Dir^pth. 
rapti^  l  Aq  uTi!3wtul  tilcing  away  cither  a  woman,  or 
an  heir  in  ward  ;  fomeiimcs  it  i*  ufcd  in  the  fime  fcnfe 
mth  Rape 

Ravishusnt  Tit  Gard,  Rai'iljmtnt  of  ff-artf  ] 
A  Wiit  i^luch  hy  for  the  guardian  by  knights-fcrvicc, 
or  ill  I'ocage,  sgainft  a  perfon  who  took  from  him  the 
body  of  his  Wud,  F.  A*.  £.  140. 

By  Jiat.  12  Car.  2  c.  24,  this  writ  is  taken  away,  ai 
to  lands,  held  by  knighti-fer vice,  fs<.  but  not  where 
tbere  is  guardian  in  tocage,  or  appointed  by  will.  See 
tide  Gaar4iaM. 

The  Mayor  and  Aldermen  and  ChamberU:n  of  Let- 
Jprtt  who  have  the  cuflodv  of  orphans,  if  they  commit  any 
orpbtn  to  another,  he  Oiall  have  a  w  rit  of  KaviOimcnt 
of  Ward  againtl  him  who  takcth  :he  Ward  out  of  hi*  pof- 
feflion.  Artv  Nat  Br.-^ij.  See  titles  iWc/x ;  Orfhmu. 

RAV,  Cloth  never  coloured  or  dyed.  Sce^att.  17 
^.  2.  f.  ;  :  II  //  4.  c  6  :  l  R  3.  ^.8. 

REAFFOKEiTED,  Is  where  a  foreft  which  had 
been  de>6brelled  is  again  madu  furell  i  as  the  foreft  of 
Deal  is  byjfar.  10  Car  2.  e  3. 

REALTY.  Is  an  abflradi  of  reaJ,  as  diftinguilhcd 
from  Pcrlonilty. 

REASON,  is  the  very  life  of  Law;  and  what  is  con- 
trary to  it  i&  unlawful. 

When  the  Reafon  of  the  Law  once  ceafes,  the  Liw  it- 
fe'if  generally  ceafes  ;  bccaofe  R«alon  is  the  foundation 
ofill  our  Laws  Co  Litt.gyt  .83.  « 

If  maxims  of  Law  admit  01  anydifrercnceiibofcare  to 
be  preferred  which  carry  with  them  the  more  perfr^ 
a::d  fxce!!cni  Reafon.  UiJ.  See  1  Comm.  70. 

REASONABLE  AID,  A  duty  claimed,  by  the  lord 
ef  the  fee,  of  his  tenants  holding  by  koight^  ftrvice,  10 
sn^rry  his  daughter,  ISc.  Stat.  f^t/lM  2.  r.  34.  bee 
title  Teattret, 

Rr  ASONABt.E  Part  ;  Sec  RaticnalfiU  Partt. 

REATTACHMENT,  Rt^attacliamfniiv.]  A  fccond 
Att;tchment  of  him  Khowas  fi  rm<r.v  ;ituchedind  dil- 
miflcd  the  Court  without  day,  bv  the  not  coming  of  the 
Julliccj,  or  feme  fuch  c^fualty    BrcU  Reg  Orig  35 

A  ciufe  difcontinucd,  or  put  without  day,  cannot  be 
revived  without  Reattachment  or  Relummoni  ;  which,  if 
ihey  are  fpecial,  miy  revive  the  whole  pioccc.*ing^  ;  tut, 
if  general,  the  0rigin.1I  record  only  2  Ua-wk.  P.  C. 
t.  ty.  ^  10s-  And  on  a  Rrattacbmcnt,  the  defendant  is 
to  pit  ad  ji'/rM  ff.  See  See  Daj. 

REBATE;  Difcoont;  'i'be  abating  what  the  intereft 
of  money  comes  10,  tn  conAdcraiion  of  prompt  payment. 
Mrr(b,  Diri.  See  tit  i  U/':4ry. 

REBELLION.  Rdeili«.]  Amcng  the  Rcmam,  was 
where  thofe  who  had  been  formerly  overcome  in  battle, 
and  )  ieldcd  to  their  fubjcdtion,  made  a  frcond  refinance  : 
but  with  us  it  is  generally  ufrd  for  the  taking  up  of  arms 
iraiterouHy  againft  the  King,  wlictbtr  by  natural  Sub 
jcAi,  or  others  when  once  fubdued  ;  and  tne  word  Kebcl 
is  fomctimes  applied  to  him  who  wilfully  breaks  a  Law  : 
fo  to  a  vil'cin  difobcying  his  lord.  See  fiutt.  25  EJ,  3. 
*,6:  \  R,z,  c,  6. 


Thirc  is  a  difFerence  between  Enemies  and'TlebeU: 
Enemies  are  thofe  who  are  out  cf  the  King's  al'egiance : 
therefore  SubjcAs  of  the  Kmg,  eu^r  u\  upe3  W&r,  or 
Rebellion. are  not  the  King  s  Enemies,  b-tTraitors.  1  uui 
Prince  of  tr'ai.-s,  who  levied  war  a^iinft  Eiivj.  L 
bccauic  he  was  within  the  allegiance  ot  the  King,  hii 
f^ntjnce  pronoinced  a^ainfthim  as  a  Traitor  and  Rebc!. 
FUttit  Ith.  1.  t,  16  I'rivate  perfons  may  arm  them- 
itlvcs  to  fupprefs  Rebels,  EnetQtci,  'z^£.  1  Ha-wk.  P.  C. 
f.  63  ^  10. 

REBELLIOUS  ASSEMBLY;  See  title 

REBUT  I  ER.  from  the  Fr.  Beutf^,  i.  c.  rr/r//rr^,  td 
put  back  or  bar.]  The  anfwcrof  1  defendant  to  a  plain- 
tiff's furrejoinder.  Sec  title  Pleading* 

Rebutter  is  alfo  where  a  rran  by  deed  Or  £ne  grants ta 
warranty  any  land  or  hereditament  to  another;  and  the 
perfcn  making  the  warranty,  or  b:%  heir,  fuei  him  to 
whom  the  warranty  is  made,  or  his  heir  cr  afiignre,  for 
the  fame  thing;  if  he  who  is  fo  fucd,  plezd  the  deed  or 
I  fine  with  warranty,  and  prav  j-j.i^nicr.c  if  the  plainilff 
(hall  be  received  to  demand  the  ih:ng  which  he  ought  to 
warrant  to  the  party*  againll  the  warraocy  in  the  deed, 
^r.  thii  ii  called  a  Rebutter.  Ttrmt  Lty,  And  if  X 
g  ant  to  a  tenant  10  hold  without  iniptacbment  of  wafte* 
and  afterw.nrd*  implead  him  v.-.f  -  dnre.  h'  may 
debar  me  ot  ihii  .tdtion,  by  (hewing  my  graut ;  which 
is  Rebutter.  Cs.  Er.:r.  JS4  :  C»,  Utl.  365. 

RECAPTION,  Reeapit  ]  The  taking  a  fecond  dif. 
trefs  of  one  foimerty  diltrained,  during  the  plea  grounded 
on  the  former  difhrfs ;  and  it  \*  a  wnt  to  recover  tia- 
mages  for  him  whofe  gouds  bein^  diltrained  for  rent,  or 
fervtcc,  ^'4.  are  dittrained  again  for  the  fame  caufe* 
pending  thr  plea  in  the  County. Court,  or  before  the  Juf- 
lices.  F  N-  Bjltyt.  Sec/jr.  A/if/y.  47  f^/.  3.  c.  7. 

A  Ricaptifjn  lifs  where  the  lord  dittraini  other 
cattle  of  the  tenant  than  he  firA  dtp.rained,  as  well  as  if 
he  had  dillraintd  the  fame  cattle  c^iin,  if  it  be  for  one 
and  itic  frtine  caufc;  but  cnno  19  £"./.  HI,  iffue  was  taken 
whether  ihe  cattle  were  other  CAttte  of  the  plaintifF,  fSc 
A>w  Nat.  Br  t6i.  See  title  Rep/rvit$, 

If  the  lo'd  diiUain  the  cattle  of  a  flranger  for  tHe 
fami^rent.  ar.d  not  nis  cattle  who  «a\  hrll  dlAra<ncd; 
neither  the  llrangrr,  nor  the  party  ftrll  ditlri'ned,  It.all 
have  the  writ  of  Recaption  :  And  if  the  If^rd  dittrain 
for  rent  or  fervice,  and  aftcrwardi  the  lord's  bailiff 
takes  a  dittnrf*  on  the  ume  tenant  for  tne  fame  rent  or 
fervice,  pending  the  plea :  the  tenant  lhj!l  not  have  a 
Recaption  ar'ainll  the  lord,  nor  againll  the  b.iitifT, 
although  the  ba'lifF  maketh  cognifii.ce  in  right  of  the 
lord,  (sc.  for  it  may  be  the  lord  had  no  notice  of  that 
dil)ref5,  or  the  bailiff  had  i^o  notice  of  the  diilrcfs  takin 
by  ihc  lord  ;  though  in  fucn  ^afc  adion  of  trcfpaf*  lies  ; 
and  if  the  lord  agree  to  the  diftrcfs  taken  by  his  fervant 
or  bailifF,  the  tenmt  may  have  this  writ  againd  the  lord. 
Neiv  Xai.  Br.  1  59. 

A  man  is  diltrained  within  a  liberty,  and  fues  a  replc- 
vin  th<'rc  by  p'aint  or  writ,  and  pending  that  plaint  in 
(he  liberty  he  is  dirtrained  again  for  the  f.»mc  caute  by 
the  prifon  who  diflrained  before  ;  he  (hall  not  on  that 
dulrefs  bring  a  writ  of  Recaption,  becaufe  the  plaint 
is  not  pendant  in  the  County-Court  before  the  SherifT, 
nor  in  C.  B.  before  the  Jollices  ;  bui  it  toe  plaint  bo 
removed  by /offr  or  wcrd'a  v  out  of  the  'tbrrty  irJorc 
the  JulUccs,  then  the  party  diltrained  may  h<ve  a 
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Tv*c»ption,  t^c»  And  Ifa  pcrfon  be  convicted  before  the 
SlicrWF  in  a  wi  it  of  Recaption,  he  iha!l  not  only  render  da- 
mages to  the  part)',  but  be  annrrccJ  ior  the  contempt ; 
and 'jc  fitted.  39  £(.'.3.  Se-:  further,  tide 

For  daiiMgc-lcafant,  beii:U  may  be  dillratiied  as  often 
ai  they  be  found  on  thclattd  1  becaufe  every  time  is  for 
a  new  trcfpafs  and  a  new  wrong,  and  no  Rccap:;on  lies. 

Klcaptiqn  ii  ah'o  a  fpL>ci;:s  of  remedy  by  the  mere 
nSL  at  the  p4rcy  injured.  '1  his  hap^eui,  ivhen  any  une 
hub  deprived  uriuthcrot  bi»  property  in  gooJh  or  chattels 
perfoua.1,  or  wrongfulJ/  detains  onc'i  wiie,  child,  or  for- 
vnm  ;  in  which  c^le  the  owner  of  the  gocids,  and  the 
huibind,  parent,  or  matlcr,  may  lawtu'tiy  claim  and  re- 
take (hcni,  v^hcrcver  he  happens  to  iini  ttcm  j  tu  it  be 
DOtin  arixcus  manner,  or  attended  with  a  breach  of  the 
pf:r.cc.  J  Ja/l.  J34. ;  IJrJ,  JSKtud*  /  ^46, 

The  rcafno  lor  (his  is  obvious;  fincff  it  may  fre- 
q  jL  -i!y  It  <ppen  tViat  the  nwficr  may  have  this  enly  oppor- 
iuij;v  4^!  doing  himfcll  juilicc  :  hi^  goods  may  be  aitcr- 
Wi.di  conveyed  .iway  or  dclUoycd  ;  and  hit  wife,  cnil- 
drcn,  or  lervaAts,  concealed  ur  carried  out  of  nta  reach  ; 
if  he  had  nu  fp  cdier  remedy  thao  the  ordinary  proceft 
of  Law.  \t  thcrefoie  he  can  fo  contrive  it  as  to  gain 
pcHViliun  of  his  property  .igaio,  without  force  or  terror, 
the  Liii- favour', and  wiJi  jollify,  hi&  proceeding.  But,  as 
ibe  public  p-acc  i«  a  fuperuir  confideration  to  any  on« 
tnan'-^  private  property  ;  aiid  as,  if  indii  itluali  were  once 
allowed  to  ufe  private  force  a!  a  remedy  for  private  ir-jo- 
ries,  all  foetal  juilicc  mull  c cafe,  the  llrong  would  give 
Jaw  to  the  weak,  and  every  man  would  revert  to  a  Itate 
of  nature  ;  for  thcie  rcafons  it  ii  provided,  that  this  na* 
ttirat  right  of  Recaption  fball  never  be  exerted,  where 
iiacK  cxeriion  mud  occafion  (Irife  and  bodily  contention, 
or  endanger  the  peace  of  foctcty.  if,  for  inlUiice,  my 
horfe  is  tiken  away,  and  I  find  him  in  a  common,  a  fair, 
or  a  public  inn,  1  may  lawfulfy  fciv:e  tiim  in  my  own  ufe: 
but  1  cannot  jullify  breaking  open  a  private  ftablr,  or 
c^itering  on  the  grounJsof  a  third  perfun,  to  take  him, 
except  he  be  felonioully  flolen  ;  but  mull  have  recnurfc  to 
an  a£lion  at  law.  a  RblL  Rif.  $6,  zo^  :  2  RcU.  Ahr. 
565,  566  ;  3  Coitua.  4.  A»  to  the  recovery  of  Uolen 
goods  00  conviction,  fee  title  Rtjiituiion, 

RECEIPT;  Sec^^/r«/. 

All  Receipts  in  writing  are  fubjeded  to  certain  Ilamp- 
dutiet,  from  zJ.  to  1/.,  by  various  aCls  of  Parliament. 

RECKiVER,  Rectftor,^  Is  by  us,  as  with  the  O-v/- 
lians,  commonly  ufed  in  the  evil  part,  for  fuch  as  receive 
ftolcn  goods,  iJ^c.  The  receiving  a  felon,  and  conceal- 
ing  him  and  his  offence,  makes  a  perfon  nccefTiry  to  the 
felony.  2  luji.  185.  Sec  li lie  Atctffary  II.  3. 

By  the  Common  Law,  the  receiving  of  Scolek 
Goods  was  a  miidemeanor ;  but  by  Jiai.  3  iS^  4  '/'.  i£  iU. 
/.  9,  it  is  enabled,  **  lliat  Receivers  of  llolen  goods, 
knowing  tbem  to  be  flolen,  flialf  be  deemed  acccA'aiics 
aPtLT  the  fact.*' 

But  this  ofFtTDCc  being  dependent  on  ibc  face  of  the 
princip.il,  a  Receiver  tnus  circumrtanced  could  not  be 
Iried  (ill  after  tiie  conviclion  of  fucb  principal  ;  fo  thai 
however  lUong  and  conclufive  the  evidence  m;ght  be, 
the  Receiver  was  (till  fafe,  unlef*  the  tiii(rf  could  be  ap- 
prebcnded  :  and  even  if  apprehended,  and  piit  upon  his 
trial,  if  acqaiitt'd  through  any  defcd  of  e^fidcncc,  the 
Receiver,  alihough  he  had  adoally  confeffed  the  crime, 
and  the  good*  in  his  polTeSion  could  be  proved  to  be 
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flolen,  muft  be  acquitted  alfo ;  and  this  offence,  even  if 
completely  proved,  applied  only  to  capital  fclonicj,  ai>d 
naf  la  ftUl  lantnj. 

'I'hcic  dffcCti  were  afterwards  forefcen,  and  partly  re- 
medied  by  JJait.  1  jinn.  Ji,  t.  e.g.  5  jinu  c.  31  ;  y-iiicn 
cna£l,  *'  that  Buyers  and  Receivers  of  liclcn  goods, 
knowing  them  to  be  ftoten,  may  be  profccuted  for  a  mifce* 
meanor,  and  punithcd  by  line  and  imprilbnmcnt;  though 
the  principal  be  not  piev  tuufly  convicted  of  tclony :  or 
though  be  cannot  be  taken  to  as  to  be  prcfecutcd  ai.d 
convided. " 

This  aA  alfo  greatly  improved  the  laws  appHc&bic  to 
this  fpecict  of  otientic  ;  by  cmpow-cring  ihi-  Court  lo  fub* 
liitutc  a  corporal  punitlimcnt  inllrsd  oi  fine  and  impri- 
fonmenti  and  by  Oeclaiing,  that  if  the  felony  fiiall  be 
proved  af;ainll  the  thief,  then  the  acceffary  Oiould  re- 
ceive judgment  of  death  ;  bu:  the  bci.e^t  cf  clergy  was 
reU  rvcd. 

Tbe  mifchief  flill  tncre^Gng,  and  thefc  laws  being 
found  infutiicicnt,  the  Jlct./^Gio.  t.  11,  enaAed, 
"  that  Receivers  of  llulcn  good:*,  knowing  them  to  be 
Ilolen,lhould,  nn  conviAion,  be  tranfported  for  fouiteen 
years ;  and  that,  buying  at  an  ui:dervatue  fbould  be  pre- 
fumptive  evidence  of  fuch  knon!t-dge."  .And  the  liame 
flatutc  makes  it  fcfony,  %vithom  b.*r.ei)t  of  clergy,  *•  for 
any  perfon,  dire^y  or  tndircd^Iy,  to  take  a  reward  for 
helping  any  perfon  to  llr.len  goods ;  unlcfs  fuch  perfon 
bring  the  felon  to  his  trial,  ai;d  give  evidence  ^g^iall 
him."  See  title  Jd'i.-trnjtmtni. 

But  llill  ihcfc  amendments  proved  incffeSual ;  and  rot 
being  found  to  apply  immediately  to  perfons  receiving 
flolen  Uadt  nea,  c&fftr,  Ira/tt  tell-meiait  or Johfer,  takea 
fiom  buildings, or  trom  fhtps,  vcficls.  wharfs, or  quays :  it 
was  enacted  by^af.  29  OVc.  2.  c.  30,"  tbatllieRcceivers 
of  fuch  articles,  knowing  tliefame  tobc  flolen,  or  who  (ha)I 
privately  putehafc  thtlc  rcipfilivc  metals,  by  fuftcring 
any  door,  window,  or  fhuiter  to  be  left  open  between yirn- 
/(titHg  and  Jua  iifing^  or  (hall  buy  or  receive  any  of  the 
fai<l  metals  in  a  cUndelline  manner,  lhall,  on  convi^ion* 
be  tranfported  for  fourteen  years ;  although  the  principal 
felon  hai  not  been  apprehended  or  punifbed."  ^  1. 

1  he  f^me  flatutc  empowers  one  Juilicc  to  gr^nt  • 
warrant  to  fearch  in  the  day-time  for  fucb  metals  fuf- 
pe^ed  to  be  Holcn,  as  by  the  oath  of  one  witnefs  may 
appear  to  be  depofited  or  concealed  in  any  houfe  or  place  ; 
and  if  goods  are  found,  the  llatutc  empower!  two  Jullices 
to  adjudge  the  perfon  laving  the  cuUody  of  the  fiime, 
guilty  of  a  mifdemeanor,  if  he  does  not  produce  the  party 
I  Irom  whom  he  purchaled,  or  give  a  fatiifattory  account 
how  they  came  into  his  polTeflion  ;  and  the  cjjeii^iir p^all 
forfeit  40J.  for  the  firll  offence  :  4/.  for  the  fecond  :  and 
6/.  for  every  fobfequcrt  cfTcnce.  ^  2,  6. 

Tbis  Aatutc  alfo  empowers  ofticert  of  jotlice  (and 
watciimcn  while  cnduty)  to  apprehend  alt  perfons  fuf- 
pc^ted  of  conveying  anv  tlclrn  mrtais,  as  already  de- 
icribcd,  after  fun-let  or  before  lun-rife  ;  ftnd  if  fuch  per- 
fons cannot  give  a  good  account  of  the  manner  by  which 
they  were  o'jtaired,  two  M:)giftra;e5  are  in  like  manner 
anthorifcd  to  adjudge  them  gmlty  of  a  miidemeanor,  and 
ihey  10  forfeit  «cm.  i^c.  %  3.  6. 

'1  he  perfons  ;Jfo  to  whom  fcch  articles  are  offered  for 
Tale,  or  to  be  pawned,  where  there  is  rcafonable  ground 
10  luppofc  they  'vcre  llulcn,  are  empowered  to  appre- 
hend and  fuctr.e  ibc  parties,  and  the  materials,  to  be 
4  B  dealc 
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dexit       according  to  Law.    And  if  k  (hull  appear, 
even  on  the  evidence  of  the  chief,  corrobonted  by  other 
leflimony,  thit  there  was  ciule  to  fufprfl  the  goodt 
were  (loien,  and  th^t  the  peribn,  to  whom  they  were  of- 
fered, dill  not  do  hij  duiv  in  apprehending  the  pcrfon 
ofTciin^  ihe  fame,  he  Oiall  he  adjudged  guilty  of  a  mif- 
dcmcanor,  and  forfeit  zo/.  for  the  tint  otfcocc  :  for 
the  ftfcond:  and  4/.  for  every  oiience  fabfcqueni.   ^  5. 
And  fo  anxious  hii  the  LegiH.umc  been  to  fupprefs  the 
evil  of  llfftliiig  nnd  receiving  metah.  that  ^  i,  cf  the  ftid  | 
j?-tt.  29  (itx  i-  c  30,  entitles  the  aflua)  thief  to  a  par- 
dun,  on  the  difcovery  and  convi-iUun  of  two  or  more  of  1 
the  Receiven:  And  ^  g,  fcrfcns  from  rrofecution  any  I 
jjcrfoQ  lUaling  foch  nicrJj,  who  fhall  diftrovcr  the  Re-  I 
ceiver  to  whom  rlie  fame  tvcrc  delivered,  fo  as  a  con*  1 
vidion  ^mighi  lollow.  I 
Uodcr  ihefc Jiati.  3     4      tif  flf,     9 :  5  jfm$.  r.  1 1 :  ( 
2r,  Gii  2.  f .  50,  the  profccutor  has  two  methods  in  his  | 
choice;  either  to  pjnilh  the  Receivers  for  the  mifdc 
mcanor,  immediattly,  before  the  thief  is  taken;  or  to  wait 
till  the  felon  is  convicUd^  and  then  puniOi  iSem  as  acccf- 
farics  to  the  felony.    But  it  ii  provided  by  the  flaiutfs, 
th.it  he  fiLillonly  make  ufe  of  one.  and  not  both,of  thcTe 
racthoisof  pur.ifnmcnt.  Fe/Jir  374. 

By  /!.it.  30  C«.  a.  c.  14,  It  fliall  be  lawful  for  any 
pawnbroker,  or  any  other  dealer,  their  fervants,  or 
agents,  to  whom  any  goods  (luU  be  o^ered  to  be 
pawned,  cxchanj-ed,  o.*  l^'Id,  which  ftiall  be  fufpeAed 
to  be  rtolcn,  to  feirc  and  detain  the  perfons  offering  the 
fame,  for  the  purpofe  of  being  examined  by  a  jullice; 
v  ho  is  empowertd,  if  he  fees  any  grounds  to  appre- 
hend that  tlie  good  %  have  been  illegally  obt.iincd,  to  com- 
mit the  perfons  oflvring  il.c  fams,  to  prifon,  for  a  pe- 
riod not  exceeding  fix  days  ;  and  if  on  the  further  cxa* 
mination,  the  Juflice  Ihill  be  faiishcd  that  the  goods 
were  rtolcn,  he  lhall  commit  the  cficnder  to  prifon,  to 
be  dealt  with  accoiding  to  Law;  and  although  it  may 
afterwards  appear  that  the  goods  in  queAion  were  fairly  j 
•btained,  yet  the  parties  who  feizcd  the  fuppofcd  of- 
fender (hall  be  indemnified. 

It  has  betn  determined,  that  money  and  bank-m)tes 
are  not  goods  within  the  meaning  of  thefe  flatutes. 
l/acb  2o3,  56^.  Upon  the  trial  of  the  Receiver,  the  prin-  ; 
tipa'i  felon  m.iy  be  admitted  a  wilnofs.        ^  325. 

It  is  weil  obferved,  by  the  ingeniout  a[):hor  of  the 
*rrecitjc  cn  the  PiJict  of  th:  Mur^jicUit  that  ii  would  have 
been  ufeful  if  the  principlrs  of  the  firft  of  thefe  llatates 
had  extended  to  every  kind  of  goods  and  chattels^ 
hcrff],  (.vtU,  m:tifyy  and  hunk  KStjij,  as  xtdl  as  to  the 
roetali  therein  defcribed  :  but  it  is  to  be  lamented,  that 
ahe  fyllem  has  not  been  to  took  at  great  feaiure<i  of 
abufe  in  tht  grcft^  fo  as  to  meet  every  cxilUng  preffurc 
at  once ;  and  therefore  another  partial  ftatute  nai  made, 
2  C»(c,  3.  e.  %%,  extending  the  provifions  of  fiaf.  29 
<i<o-  2.  e.  30,  to  goods,  llores,  or  materials  taken  from 
fhips  in  the  River  Th.imci\  by  cnaCling,  tha:  all  pcr- 
purchafmg  fuch  goodt,  knowing  ihrm  to  be  llolen, 
or  receiving  the  fame  in  a  concealed  or  clandelVme  man- 
ner, between  fun-tctiing  and  fun -riling,  lliall  be  tranf- 
pnrtcd  for  fourteen  years,  although  the  piincipal  felon 
be  not  convidcd  "  but,  by  the  wording  of  this  ad^,  it  is 
doubtful  if  it  apptici  to  receiving  ftolcn  goods  from  vcf- 
fcls  not  aflojit  in  the  River. 

The  ncx:  ftotjw  applicable  to  the  Receivers  of  Holcn 
goodi*  b  y'l/.  10  Gto-  3.  (.  48;  whereby  it  is  cnacled> 


"  that  lie  Buyers  and  Receivers  of  jewtlj,  gold,  fJIvcr,. 
pbte,  or  watches,  knowing  the  fime  to  be  f!oUn,wherc- 
ftich  Healing  was  accompanied  by  a  bnrglary  or  highway 
robbery,  may  be  iricd,  as  well  before  as  after  the  prin- 
cipal  felon  is  cnnviAed ;  and  whcioer  be  be  in  or  out  of 
cu.lody ;  and  if  found  guilty,  {hall  be  tranfporied  for 
fourteen  yc'*irs." 

Eleven  years  after  the  pafling  of  the  aboi'e -men- 
tioned lUtuie,  thj  LfgiHatarc,  appearing  to  be  im- 
prefl'td  with  the  great  extent  ol  the  dcprrditions  com- 
mitted by  perfons  fteallng  pt^uitr  pets,  and  difirous  of 
punithingvthe  Receiver ,  x.\\c  fia.  21  Gtc,  3.  r  69,  was 
pafTrd  ;  whicli  ena^s,  **  ih:it  any  peifon  who  fhall  buy  or 
receive  any  pt-wter  pet  or  other  vcfTel,  or  any  pewter  in 
any  form  or  fhapr  whatfoever,  knowing  the  fame  to  be 
Aolcn,  or  who  fli.iil  privately  buy  or  receive  Aolen  pew- 
ter in  a  clandcfUno  manner,  between  fun-fetting  and 
fun-rifmg,  fhall,  on  convidion,  be  triinfported  for  fevro - 
years,  or  detained  in  the  floofe  of  Corrcftion,  at  hard 
lahodr,  for  a  term  not  exceeding  three  years,  nor  lefs 
than  one  year,  and  may  be  whipped  not  more  than  three 
times :  although  the  principal  felon  has  not  been  con- 
vided." 

In  the  following  Scfl'ton  of  Parliament,  the  Jfat.  tz 
Gto  3.  r.  58.  (faid  to  have  been  framed  by  an  ab!e  and 
cxpfrienced  Lawyer  and  MagiRrate,  Mr.  ^njtant  Adair t 
then  Recorder  of  L-^ndm^  removed  many  of  the  imper* 
fe^lions  of  former  llatutes,  and  particularly  that  which 
refpeiied  Petty  Larceny  ;  by  enabling,  "  That  where  any 
goods  {exctft  ititJ,  ircM,  ctf^tr,  hra/it  hi!  metah  cr 
Joldert  the  Rteeiwt  of  ivJbit  b,  it  hat  been  already  ftaied; 
art  fumjhable,  hitdcr  Jtat.  29  Geo.  2.  C  30,  bj  tranj'perl' 
ation  Jir  fettrieen  jrmrj,)  have  been  rtolcn,  whether  the 
offence  amount  to  Grand  Larceny,  or  fome  greater  of<^ 
fencfr,  or  to  Petty  Larceny  only  ;  {txeepi  inhere  the  ef* 
fender  has  btem  eenviHed  of  Grand  Lareenr,  or  feme 
greater  offtnet ;  'when  the  Reeei-ver  mufi  he  profeekled  ett  an 
aeteffary  /e  tlx  fdnni;  and  under  rtat.  1 4  Geo  |.  r. 
already  noticed,  maj  he  tranfporied  for  fourteen  year  i ;)  every 
perfon  who  rtiall  buy  or  receive  the  lame,  knowing 
them  u>  be  rtolen,  (hall  be  guihy  of  a  miKtcmeanor» 
and  puniCied  by  fine,  imprifonment,  or  whipping,  ai 
the  Quarter  SelCons  who  arc  empowered  to  try  fuch  of- 
fender, or  any  other  Court,  before  whom  he  (hall  be 
tried,  (hall  thiiik  ht,  ahhough  the  principal  be  not  coii- 
vi^ed ;  and  if  the  frlony  amounts  to  Grand  Larceny, 
or  foxne  greater  offence,  and  the  perfon  committing  fnch 
Cclony  has  not  been  before  convi^ed,  fuch  ortcnder  Hialli 
be  exempted  from  being  punifhed  as  accelTary,  il  the 
principal  lhall  be  afterwards  convic"led."  §  t. 

This  rtattite  a!fo  empowers  one  Jarticc  to  grant  a 
warrant  to  fcarch  for  rtolcn  goods  in  the  day-time,  on 
oath  being  made,  that  there  are  jurt  grounds  of  fufpi' 
cion ;  and  the  perfon  concealing  the  faid  goods,  or  in 
whofe  curtody  they  are  found,  (halt,  in  tike  manner,  be 
gudty  of  a  mifdemeanor,  and  punifbcd  in  the  manner 
before  mentioned.  ^  a. 

The  fame  llatute  extended  the  powers  granted  by 
former  a^s  relative  to  metals,  to  any  other  kind  of 
goods,  by  authcHGng  peace^oflicers  (and  alfo  \vatchmen 
while  on  duty)  to  apprehend  all  perfons  fufpe^ted  of 
carrying  (lolen  goods  after  fun-fciting  and  before 
fun-rifiog,  wito  Hi:.!!,  on  convifiion,  be  adjudged  guilty 
of  a  mit'demeanor,  and  imprifoncd,  not  exceeding  fix, 
tior  Icfs  than  three  niontba.  S  3< 

Power 


RECEIVER 


R  E  C  O 


Power  IS  alfo  given  by  this  afl  lo  any  pcrfon  lo  whcm 
goods  fufpc^leci  to  be  ftolen,  fhill  be  offered  to  be  fold 
or  piwncd,  to  apprehend  the  perlbn  ofleriDg  the  fame, 
and  to  carry  him  before  a  Jullice. 

And  as  an  encouragement  to  young  thievet  to  dif- 
cover  the  Receivers,  itic  fame  aft  provides,  "  That  if 
any  pcrfon  or  pcrfons,  buing  out  of  cuflody,  or  in  cuUody, 
if  under  the  age  of  fitCfcn  ycsr.s  upon  any  chrii^'c  of  Ic- 
■lony  within  benefit  of  Citfrgy,  /lull  have  commitccd  any 
felony »  and  IliaU  dlf:over  two  Kcccivcrs,  fo  aj  that  they 
ihall  be  convifted,  fuch  difcovcrcr  flia'l  have  pardon  for 
fill  fclonie!  by  him  committed  before  fuch  difcovery." 

When  the  //,!/.  3  fi^  4  //*.  is  M.  c.  y,  had  rriadc  the 
Receiver  of  ilolcn  goods  an  accciTiry  after  the  fafl^his 
puniDiment  in  the  cr.fb  of  Grand  Lirccny  was  the  fame 
s»  that  of  the  principal,  viz.  burning  in  the  hand,  and 
■imprifonment  not  exceeding  a  ycir.    By  y/c/.  4  OVj.  t.  ' 

1 1 ,  the  punifhmcnt  of  the  princijwl  might  be  changed,  ! 
at  the  difcrction  of  the  Court,  ki;o  Iranfpcrtation  for 
Jcvett  years ;  but  it  fccms  to  b;  undcrllond,  that  the 
'claul'e  rcfp€t>ing  the  Receiver  ij  peremptory,  and  that 
the  Court  is  obliged  to  fentcncc  him  to  tranfport- 
aiion  for  fourttcu  years.  Fofi.  73.  The  U'ords  of  the 
Itatate,  however,  it  has  been  remarked,  are,  that  it  J?:aU 
and  may  be  latvful  for  the  Court  to  order  Receivers  to  be 
. iranl'portcd  for  fourteen  years;  which  frem  to  leave  it 
Hill  to  the  difcrction  of  the  Judge,  whether  he  will  infliit 
this,  or  the  former  punifhmcnt  of  burning  in  the  hand, 
tipon  the  offender.  4  Comm.  t.  iO,i»  n, 

RecKivsR.  Annexed  to  other  words,  as  Receiver 
of  rents,  ftgniiies  an  officer  belonging  to  the  King,  or 
other  pcrl'onage.  Crompt.  *JuriJJ.  \%.  Sec  Auount. 

Reclivek  or  the  Fines;  An  cflicer  who  re- 
ceiver the  money  of  ali  fuch  as  conipound  with  the  King, 
on  otiginal  writs  fued  out  of  Chan«ery.  Wtfi.  Sjm{>. 
far,  t.Jtli,  lo6  :  Stat^  1  EiL  4.  c.  1. 

ReCEIVEK-GeNERAL  of    THE  DuCHY  OF  LaN- 

e-ASTER  ;  An  Ofticer  of  the  Duchy  Court,  who collccls 
all  the  revenues,  fine*,  forfeitures,  and  affcnments,  with- 
in the  Duchy,  or  what  is  there  to  be  received,  Htifing 
from  the  profits  of  the  Duchy  Lands, f.  Ztat.  y^E.c.-j, 

RSCEIVEK       OF       THE      KtKC's      RcNTS  AND 

Tenths;  What  he  fhall  take  for  acquittances,  fee 
fat.  33  //.  8.  e.  39.  S  65. 

How  the  King's  Receivers  and  CoIIeflors  (hall  be 
charged.  See  fiat.  34  ^  35  H.  8.  c  2. 

Officers  accountant  to  the  Crown  fhall  find  furctics, 
and  make  their  accounts  duly.  Stat.  7      6.  c,  1. 

Receivers  to  pay  12/.  ptr  (tnt.  in  cafe  they  negleA  to 
account  for  two  months.  loCar.  2.  c.  2. 

The  Trealury  empowered  to  make  allowances  to  Re- 
ceivers. Sraif.  3  G.  I .  f .  4.  §  5 :  7  G.  I .      I .  f .  20.  §  36. 

See  fiat.  2^  Gee.  3.  ^.  351  enabling  the  Court  of  Ex- 
chequer to  fell  the  eftate  of  a  debtor  to  the  Crown;  and 
-lo  apply  the  fame  in  liquidation  of  the  King's  demand^  v 
under  an  rxtenf,  or  t/um  tlaufit  txtremum. 

RECll'AL,  R£{ita(io.]  Is  the  rehearfal  or  making 
meniion,  in  a  deed  or  writing,  of  fumething  which  has 
been  done  before.  1  LtH.  Jhr,  4'6. 

ARccitalis  notconclufive, bccaufe  itis  no direfl affirm, 
ation;  othcrwife,  by  feigned  Recitals  io  a  true  deed,  men 
might  make  what  titles  they  pleafed,  ffnce  falfe  Recitals 
uc  not  punifhable.  Ca.Litt.^^z;  2  Lev,  to8. 


If  a  perfon  by  deed  cf  affigr.ment  recite  that  hei>i^&f- 
feflcd  of  an  intcreft  in  ceria::  lind;,  and  aflign  it  over  by 
the  deed,  and  become  bonr.d  by  ko^v  to  f-( Dorm  .ill  the 
agrccmcnis  tn  the  deed ;  if  he  ii  not  p(  ficffcd  of  fuch 
interell,  the  condition  is  broken  ;  aid  though  a  Recital 
cf  itfelf  i^  nothing,  yet,  bting  joined  and  cor.fidcred  with 
the  lefl  of  the  deed,  it  material.  1  Le:n.  112.  A  Re- 
cital, that  before  the  indenture  the  panics  uere  ngrtcd 
(0  du  fuch  a  thinr;,  is  a  covenant ;  .^.nd  the  deed  iticK^ 
confirms  it.  3  /^^r.  466. 

'1  lie  Rctit;:!  of  ot;e  leafi  in  anothirr,  is  not  a  fufficient 
proof  ihki  ihere  was  fuch  alcafe  as  is  rrtytfd  Faugh.  74. 
Uut  the  Recital  of  a  Icafc  in  a  deed  of  lelcafe,  h  good 
evidence  of  a  leafe  againlt  the  rclcffor,  ar.d  tliofe  w\io 
claim  under  him.  MoJ.  Ca.  44. 

.A  nrv7  rcv:rfionary  Icat'c  lhall  commence  from  thedc^ 
livery,  whctc  an  old  leafc  is  recited,  and  there  is  nonr, 
iSc.  Dyer  93  :  6  Rif.  36. 

^.  leciics  that  he  hath  nothing  in  fuch  lands,  and  in 
truth  he  hath  an  effate  there,  aid  makes  a  leafe  to  B, 
for  years :  the  Recital  is  void,  and  the  leafe  good.  Jcrt, 
Cer.:.  255.  In  this  cafe,  if  the  Recital  vrtre  true,  the  Icafc 
wcuM  not  bind.  See  title 

RECOGNITION,  Rctcgnith.]  An  acknowledgment: 
it  is  the  title  of  the  fitll  chapter  of  the  fiat.  1  %f.  i, 
whereby  the  Parliament  acknowledged  the  Crown  of 
EK^laitJ,  on  the  death  of  Queen  Elizaltth,  rightfully  to 
have  defccndcd  to  King  'Jamti. 

RECOGNITIONE  ADNULLANDA  per  f7«  u 
Duritittri  fr.dQi  A  \\  rit  lo  the  Juiliccs  of  C.  B.  for  fend- 
ing a  record  touching  a  Rccogniz.ince,  which  the  Recog- 
nizor fuggeHs  was  acknowledged  ly  ft,rce  mid  durejt  \ 
that,  if  it  fo  appear,  the  Rcccgniiance  may  be  difa»< 
nulled.  Rtg,  Qrtg.  183. 

RECOGNITORS,  Rett^nra.']  The  Jury  impa- 
nelled  on  an  AIGfe  ;  fo  called,  bccaufe  they  acknow. 
ledge  a  diflefm  by  their  verdiA.  Bra3.  hi.  5.  See  uties 
^Jije%  Jury. 

RECOGNIZANCE,  Yt.  Rtc6noiJ[anci\  l.xx.  Rttcg* 
Kiiio  ;  OBIigatie.  ]  An  ObIiga(k;n  of  Record,  which  a  man 
enters  into,  before  fome  Court  of  Record,  or  MagiArate 
duly  authorifed,  with  condition  to  do  fomc  particular  ad  ; 
as  to  appear  at  the  AfTifes,  to  keep  the  peace,  to  pay  a 
debt,  or  the  like.  It  is,  in  moll  refp^iTts,  tike  another 
bond  ;  the  diflertnce  being  chiefly  thij  ;  that  the  bond 
is  the  creation  of  a  frefhdebt.or  Obiigaiion  tit  ncvo;  the 
Recognizance  is  an  acknowledgment  of  a  former  debt 
upon  record  ;  the  form  whereof  it,  *•  That  J,  /?,  doth 
acknowledge  to  owe  toour  Lord  iheKJrg.io  the  plaintiff', 
to  C.  D.  or  the  like,  the  fum  of  icA  "  uith  condition  to 
be  void  on  performanceof  the  thing  ftipulmfd  ;  in  which 
cafe  the  King,  the  plaintiff,  C.  D.  ice.  is  called  the  Cog- 
iiizee,  is  cm  ceguejiifur  ;  as  he  that  enters  into  ihe  Recog- 
nizance is  called  the  Ccgnizer^it  ^ui  f.gnc/.it.  This  be- 
ing either  certi^ed  to,  or  taken  by,  the  nfficer  of  fome 
Court,  is  witncffcd  only  by  the  record  of  that  Court,  and 
not  by  the  party's  fcal :  fo  tha(it  is  rot, in  (ln€\  propriety, 
a  deed,  though  the  cffrds  of  it  arc  greater  ihnn  a  ccoyrr.on 
Obligation,  being  allowed  a  priority  in  pf.ir.t  of  pAymrnt, 
and  binding  the  lands  of  the  Cfgnizor  from  the  time 
of  enrolment  on  record.   Star  29  Car.  x.  t.  3.  Sec  fafi. 

As  to  Recegnizar&es  of  a  private  kind,  in  nature  of  3 
f  S/atuu-Sia/Uf  by  virtue  of  fiat.  23  7/,  %.  c.  6,  and  which 
z  die 


RECOGNIZANC 


»re  a  chtxfe  on  real  eRjEe,  the  fnllowia^  ob&rvit'oiis 
(srvc  »:  prcrrnt :  xrJ  fee  further ,  title  SfafUf'StAfb. 
For  Jcbt,  or  bail,  ihev  arc  liken  or  adcr.owUdgni  bc- 
ft-t  the  aM»?*.*r  h  Chincjr-.         Sre  titV 

/    "  -■  -  - 

I 

Bv  th-  Salute.  25  H  S  f.  6.  the  Ch-  ■  ^ 


c.n 

.  T. 

ni  0: 


torm. 


t-  ■  3.  f.6,  i>  c> 

c  T,  (if  a  li- 

1.  lii  foercr  Ihi-  .    .  :   .  . 

icn:;  gtXhii  (roc  of  ether  pciioiis  :o  mi  pl-lT^U^jo;  arui 
chatteis,  ai  lea'c*  for  Teirs  caiilr,  -^V  which  arc  in  his 
OAn  hands,  and  r^t  ^  '  '  .'.'c  coii- 

fidciid.TTi,  arc  slio  i'.  ;  5. 

But  ihi  land  i*  r  :        -  >  ;  aed 

land  ij  liibie        in  rci.:;:i  inis  of 

ihr  Cognixor  at  the  time  of  the  of  the 

Rccojniraoce,  or  af:*r  ;  aci  the  pci  ;:  c:  .:'gei»  bat 
ihe  larch  chargeable  cn!y.  Pl.^.<-d.  7X. 

Lar-di  h«:i'ii  ui!  arc  chargeable  oiJy  during  Hfe, 
and  do  DOC  alTefl  the  ifi'de  io  uil ;  un>c'&  a  rccivcrr  be 
|uflcd,  when  it  is  as  tee  fitnp!e  land  :  Cjp>bo!d  lanes  are 
fubjeck  toth^  extent,  only  duriog  the  life  of  the  Cogniz:^r. 
The  Iai!d»  a  man  bath  in  right  of  his  ntfe,  (hall  be 
charpeablf ,  onh-  durirgthe  lives  cfhoJhMwJ  and  wilr  10- 
t::  '  ■      -.th  in  }oint-te- 

r  .  0  doriDg  ibe 

i:  _  .cr  bis  death,  if 

CO  e-.ecuuoD  wa*  lu^rJ  in  4111  i.:r,  tAc  luiviving  joint-teniDt 
lhall  have  ali ;  but  if  the  Cognizar  furriTc.  ail  is  liable, 
t  /■?  673. 

]f  two  or  more  join  ia  the  Recognizance,  ^e,  the 
hrJ*  cf  r."  cjgflt  cqaaHy  to  be  charged;  ard  where  a 
t,  .  -  Ijc  hath  entered  into  a  Recogtiiiance  or 

f  <  his  lands  to  civeri  pcrlcns,  and  tite  Cog 

r...  ■  -  .-  c.tion  on  the  lands  of  lorae  of  them,  and 

t>ot  all ;  in  tni«  cafe  he  or  thcjr,  wbcfr  lands  are  lAken  ia 
f  v.-cjti  - "»  mi'- ,      .V*. ■';.'-*  T^fTificr  .a*,  hire  con- 


ftiM^i  not  bave  ^ny  cocffiiiuhoa  from  a  purcAaicr,  il  A)i 
Ltad  i*  pat  in  e.tjcotico.  \  Rif.  14  :  PUiuJ.  71. 

■    k:c.  and  at:cr  a  llatute  cti- 
[  other*;  his  lanJs  maybe 

c  ,,  ...  -  .      ..>rn  in  execution.  JV/v.  ij. 

Tiiis  kind  of  Recogniraoce  may  be  ofcd  for  payment 
cfdcbu;  cr     Jirengthco  other  aiTunnce^  #IVa/:S3. 
S 


If  a  Recognixaoce  is  to  pay  100/.  at  five  fcveral  Atyv^ 
fre.  toi  on  each  day,  iat^aediately  after  the  £rA  failore 
of  payment,  ibe  Cogniue  may  have  execdticn  by  titbit 
*    "         '         'he        and  ftal!  nci  ftav  nil 

r  of  fc- 

■  ^  pay- 
dc  prclC3:ly.  Svciuic  SemJ, 
.-•r.r.  'je^-i  i:  :i  qoC  a 

■   T  en- 
'trcg- 

....  . 

c.  I,  BO  R<c.^grij£sr«e  fhall 


ihr  RfCT'-'-isa- cc  f<yr  : 


i&ctit  01  luc  oioacy,  u  u  < 

A  ^.TCC^r'-.-i-re  for  r. 


Of  r::'c^5' 


ihaU  b 
K 


puiiuani  CO  jtdu^ 
.-fvm.  (.zo  S*etit. 


^:  -.ZiZQc'.  lie  t*kcn  ;       ice  part:e4  ac- 
■z  to  Ugr.  their  names  to  the  nUl«  aa 
.  -  -Ncc  goiaasce.  Stct  %  C*9.  1.  c.  aj, 

Tomakeagocd  RccogciiranceoroblT^iiso  of  record* 
the  form  preTcrib<-d  mail  be  porfaed ;  therefcKe  tbey 
may  ikk  be  ackeoA-Iedged  before  any  other;,  beddcsthe 
pc'fon!  appcirted  br  trie  iVatui**;  aod  the  lubliamial 
iii  -  :  oblerved  herein.  But  a 
K'  -.-the  Jixljes  in  any  part 
  yi- 

Rccogn;x3iccs  and  ftaccies  are  liice  Jtxlgnienci;  ai:d 
the  Cogaiaee  iJ.alI  have  t^r  r:>rrr  :Vinp<  !•^  rr*f  iricn.  as 
alter  jcdgmciit.  The  K  bu: 
rrt  of  hit  heir,  or  exec. 

there  be!iaci>,  gth>J*,  a:.  -.  . .  -  .  ar.J 

if  aCt-^nixar  b  taken  b?  tbeirienfi,  aoi  aeie:  him  go; 
yet  his  lands  atid  goods  are  liable.  1  x  Rff>  i , :  : 
6x  :  I  175. 

Bv  Recognizances  of  debt,  and  bai!,  the  body  asd 
lands  are  boijrc  .  •  ihe 

of  bail  ar-  :aoce 
entered  into;  -  i  bat 

from  the  recover  ,  l  :  .  ,  :;at:pal. 

a  L4CM  i^i  Crs  J  J. 

In  s.R.»j\  :-■  •    -  -T 

Coart;  but  in  c 
tike:^,  aod  ihf>r 
b-it  (hoie  in  a 

Jitr^  fatiXi  Tax  * 
cither  in  L  ■ 
county  o: 

Ur:   :    ■    .  . 


a 

.  .  .ces 


>  entered  fpectaUr  ; 
1  to  pay  a  Ccrtai:i  turn  of  mcnev,  if  the 

■  do'.h  pot  f  :v  t*ie  c^-^dfitiiat  ar.  or 


or  pay  tt:c  ccca^.-nnatjo.'.-rjccc^.  vv-  ue  i&JL.l  Co  it 
for  hiia.  2  Ld,  Mt*  417*  Set  otic 

ft 


Recognizance. 


RECORD. 


It  wai  foftnerty^  a  qatAioiiiwhcihcr  a  (A./a,  would  lie 
on  a  Rccoi-ni:£A!icc  ukcn  in  Chancery  ;  but  aJjudgd, 
that  immediately  after  Che  Kco^niruncs  it  acknow- 
Irdgcd,  it  is  a  judgmcn:  on  record;  and  ihcn  by  ^at. 
2^  £tf.  i  c.  ly  xea  Jit.  will  lic^  ii  being  a  deb:  on  tc- 
cord.  a  Bn/I.  Ca. 

If  a  KecognizatKC  be  midc  before  a  Mafler  in  Chan 
eery,  for  a  debt,  or  to  perform  *-a  urvier  or  decree  ol  tUe 
Court ;  if  thr  condition  be  not  pcrJomicd.  an  c  .tent  fhall 
iffuc ;  or  a faiiai  i*  the  pro^jcr  j^ro'ircl's,  fur  the  Re 
COgDixor  10  tlir  A'  \vU.tt  he  v^n  fa)  .  n  lir  oi'cuiijr  fno'-Id 
BOtbk'  h^d  agatnfl  him  \  upon  wjiii^ti,  aud  a  /itrf/aii.u  or 
two  mihili  returned,  ar^d  jud^mtut  tbctcupon*  i£c  prO|>cr 
execution  ij  an  f/c^/V,  5:c  CV*.  JTtic.  ^. 

Wiicfca  man  is  bound  by  Rtc  i^ni;:ancc  ip  Chsncery, 
and  tliv  Copniz'jr  hjth  ccrta'.r.  i  idcncurc*  oi  d.."e:k)tncf  ; 
if  the  Uecogiu7.cc  will  fue  ex:tutiiia  ou  ttic  Rfcogii^it.inci', 
the  Rccogriaor  may  com,*  into  Chancery,  and  ftirw  ihc 
indenturci  of  defeafancc,  and  that  he  is  ready  to  per- 
form them  ;  and  chcrcon  he  fhalt  have  a  fcirtfaciai  ag.iinft 
the  Recognizee,  returnable  in  a  Co*rtain  day ;  and  in  the 
(amc  writ,  he  fnall  h:;ve  a  /i»p*r/cJ<as  to  the  Shcritrnot 
to  mak-:*  execution  in  the  mem  time.  New  Nut.  Br,  589. 

•If  a  perfun  i»  bound  in  a  Rcc  >gniz30cc  in  Chancery, 
or  other  Court  of  Record,  and  afterwards  the  Recognizee 
dic'h;  his  executors  may  fuc  foith  an  eti-^ii,  to  have 
eifecutionof  the  lar.dj  of  the  Recognizor  i  and  if  the  She- 
lifT  return  that  the  Recogniz-^r  is  dead,  then  a  fpecia) 
/firt  faciuj  fnall  go  agai:.ft  the  heir  of  the  Rccog 
nizor,  .ind  thofc  wlik>  are  tenants  of  the  lands  whivh  he 
liad  at  the  day  of  the  Recognizance  entered  into.  New 
Naf-  Br.  590. 

One  of  tlie  bert  fecuritics  we  have  for  a  debt  ii  the 
Recogniz  ince  in  Ch^incery,  acknowledged  before  a 
Mafter  of  that  Court;  which  is  to  be  (i^nt-d  by  fuch 
Mailer,  and  afteiwards enrolled  :  and  the  King  may,  by 
his  commillion,  give  authority  to  one  to  receive  .1  Re- 
cognizunce  of  another  loan,  and  to  return  the  fame  into 
Chancery;  and  on  iuch  a  Recognizance,  if  the  Recog- 
nizor do  not  pay  thedebt  3t  the  day,  :he  Recognizee  Ihatl 
have  an  tlt^ti  on  the  Cognizance  fo  taken,  as  if  it  were 
taken  in  the  Chancery.  Avw  Nat.  Br.  589. 

In  cafe  l.inds  are  morij^ngcd,  vtiliout  ^iviog  notice  of 
a  Recofjnizance  formerly  Dad,  if  the  Rfcepnizancc  be 
Dot  p4id  otf  and  vacated  in  fix  mc^athi,  t!ic  m.-r!gif;or 
fliall  forfeit  his  equity  of  redtrmpiiont  C'V.  Slit  4^5 

tSi  M.  c.  16.  See  title  Mcniagt  III. 

When  a  Itacute  ha*  hren  Ihcwvn  in  Court,  acd  the  p!ea 
difcontinued,  the  Conufce,  on  a  rcU.iimon  ,  may  have 
execution  without  producing  ita^atn  5/;*;.  5  H.  4.  r.  12. 

On  a  fcin facint  to  dct'eat  a  Recr^g;i:zacce,  the  Conu-  j 
for  (halt  find  furety  to  the  party,  a&  welt  ai \j  the  King. 
Stat.  i  \  H.b.  c.io. 

Recognizances  for  keeping  tbe  peace  fhall  be  re- 
turned to  the  Seflions.  Stat  3  H,  7.  c.  x. 

Recogniz.-:nceB  for  dent  may  be  taken  before  the  chief 
Jurticcs.  i^t.  X3  H.  8.  €.  6.  | 
See  further,  titles  Statute  fderchant  i  Statutt-Jtaplr  \  \ 
Sarily  of  the  Ptact  i  and  18  ^ir..  Abr.  t?)}  — 170.  1 

RtcoG  N I ZE  E>  He  to  whom  one    board  in  a  Recog- 
nizance, meoLioncd  in  Jiai.  n  ti.  6.  t.  10. 

KecocMZORjUe  whoenieri  ioto  the  Recognizance. 


RECORD,  Ttticriiuui,  from  the  Lnt.  Rteorslari,  to  re- 
member.] A  Memorial  or  Remembrance  ;  An  authentic 
'I'cniniony  in  WrrUing,  contained  in  rolls  of  parchment* 
and  prcfvivcd  in  a  Court  of  Record,  Britton,  r.  27.  In 
Tbcle  rolls  are  contkircJ  the  judgincnt  of  the  Court  on 
e.tch  cafe,  and  a'!  the  prcceedi'  gs  previous  thereto ;  care- 
fully r':(;illcred,  and  prcierveti  in  public  repofitoties,  fet 
Apart  for  tniit  purpofc.  The  term  RectrJ  is  applied  to 
fuch  procetdidgs  of  fupciior  Courts  onW,  and  does  not 
eAtctiJ  to  the  rolls  of  inferior  Court* ;  the  regiftrics  of 
procrtdiiigi  whereof  are  not  properly  called  Recordi. 
Co.  l.itt.  :6o  :  Sec  tilK  Courts. 

All  Courts  of  Recofd  arc  the  King's  Courts  in  right 
of  ht6  Crown  and  royal  dignity  ;  and  therefore  no  other 
Court  hath  authority  tu  fine  or  iirprifon.  A  Court  not 
of  Record,  is  the  Court  of  a  private  man ;  whom  the 
I^%w  will  not  intrull  with  any  difcrctionary  power  over 
the  fortune  or  itterty  of  his  fcltow-luhjcQs.  Such  are 
the  Couris-Rnrons  incident  to  every  manor,  and  other 
inferior  jurildiftioni :  where  t^e  proceedings  are  rot  en- 
rolled or  recorded  :  but  as  well  their  exillence,  as  the 
truth  of  the  matter  contained  therein,  Ihall,  if  dilputed» 
be  iticd  and  determined  by  a  jury.  3  Ccmtn.  e.  3.  fi.  24, 

There  arc  three  kinds  of  Recnrds,  i-iz.  A  judicial  Rt' 
<ord,  as  an  attainder,  ^V.  » imnijJtriel  Record  on  osth,  be- 
in:^  an  office  or  inquifiticn  found  ;  and  a  Record  made  by 
conveyance  and  cunfettt,  as  a  Fim,  Recovtrjy  or  %Dttd  lw. 
roiled.  4  Rtp.  $4.  But  it  has  been  held,  that  a  deed  its- 
rolled,  or  a  decree  in  Chancery  inroned,are  nai  Records, 
but  a  deed  and  a  decree  recorded ;  and  there  is  a  diiFer* 
encc  between  a  Record  and  a  thing  recorded.  2  Lil.  42 1 . 

Records,  being  the  rolls  or  memorials  of  the  Judges, 
import  in  therofelvcs  fuch  incontro!<abIe  verity,  tuai  tlic/ 
admit  of  no  proof  or  averment  :o  tlie  contrary,  infomuch 
that  they  arc  to  be  tried  only  by  themlclvc$ ;  for  other- 
wife  there  would  be  no  end  of  controverfics ;  but  during 
the  term  whrrein  any  judicial  a<fl  is  done,  the  roll  is 
alterable  in  that  term,  as  the  J  jdi^et  (hall  direA;  when  the 
term  is  pafl,  then  the  Record  admiticih  of  no  alteration, 
or  proof  that  it  is  fall'c  in  any  intlatice.  Co.  Lit.  260: 
4  Re/>.  52. 

Matter  of  Record  is  to  be  proved  by  the  Record  itfcif, 
and  not  by  evidence,  bccaufc  no  ifTuecaii  be  joined  on  it 
to  be  tried  by  a  Jury  like  matters  of  faft  -  and  tiie  cre- 
dit of  a  Record  is  greater  thui  the  tcflimony  of  witnefTes. 
2 1  Car.  Si  R.  Thctigh  where  matter  of  Record  is  mixed 
with  matter  cf  fadt,  it  fluil  be  tucd  by  Jury.  Ilf6.  124. 

A  man  cannot  rtgtilarly  aver  agiinil  a  R-.coid ;  yet  a 
Jury  iball  not  be  cAoppcd  by  a  Record  to  find  the  truth 
of  the  la<fl :  And  ii  was  adiidged,  that  on  evidence,  it 
is  at  ihc  diferction  of  the  C^urt  to  }:eiinit  any  matter  to 
be  Ihewti  to  prove  a  Recurd.  1  rent.  362  :  AUen  18. 

A  Record  m^y  be  co.-ttrudiclory  in  appearance,  and 
yci  be  good  :  And  though  it  hash  app.ucot  falfehood  in 
it,  it  is  nut  to  be  denied  ;  but  a  Record  miy  in  fume  cafes 
be  avoided  by  maiici  iu  fatX,  StjU^s  Reg.  281  :  Co.  Lii.: 
Cro.  Car.  329:  //..//.  20. 

The  jtidj^cs  Cdimot  judge  of  a  Record  given  in  evi- 
dence, if  the  Record  be  not  exemplified  under  feal : 
But  a  Jury  may  find  a  Rtrcord  although  it  be  not  fo.  if 
ii  ey  haic  a  copy  proved  to  then,  or  other  maitcr  given 
in  evidence  lufiicient  to  induce  tiiLm  to  believe  that  there 
was  fuch  a  Record,  z  Ull,  /.Ir.  421 :  See  f<>Jit  Trial 
ly  Record. 

Judget 


RECORD. 


RECORD. 


Judges  may  rerorin  defcAs  In  any  Record,  or  Proccfj, 
or  vari.tnce  between  Records,  ^r.  And  a  Record  exem- 
plified or  iarollcd  miy  be  amended  for  variaitoo  from  the 
&\ciDplincacion.  S:at.  8  H.6.  cc.  12,  15.  Sec  Jncrtfiment. 

If  the  tranfctiptof  a  Record  be  falfcthe  Coortof^./!. 
%vill,  on  motion,  order  a  Ctriierari  to  an  inferior  Court, 
to  certify  hoiti  tht  Racrd  u  6<ir.'j ;  and  if  it  be  on  a  writ 
of  error  on  a  jodgnicni  of  ilic  Common  Pleaf,  ihey  will 
grant  a  rule  to  bring  the  Record  out  of  C.  B  into  this 
Court,  and  th:n  order  the  tranfcript  to  amended  in 
Court,  according  to  the  roti  in  C  B>  And  a  Record 
cannot  be  amended  witliout  a  rule  of  the  Court,  grounded 
on  motion,  z  Lill.  Jhr.  *. 

Ulicre  a  Record  is  To  drawn,  that  the  wordi  may  re- 
ceiv-e  a  double  conftruftion,oee  to  make  the  Record  good, 
und  another  to  m.ikc  il  erroneous,  the  Court  will  inter- 
pret the  words  that  way  ubicb  will  make  the  Record 
^ood.  as  beirg  moll  for  the  advancement  of  judicc:  So 
if  a  letter  of  a  word  in  .1  Record  be  doubtful,  that  it  may 
be  taken  for  one  letter  or  another,  the  Court  wilt  coo- 
Jlruc  it  to  thi'.  letter  which  is  ior  upholding  the  Re- 
cord. Sec  Cri  £.!.'.t.  Ibi  :  Cn  Juc.  1 19.  153,  244,  t^c. 

The  Court  will  not  fupply  a  bUt>k  left  in  a  Rccofd,to 
-niake  it  perled,  when  before  it  wa*  defcflive  ;  as  this 
would  be  to  make  a  Record,  which  is  no;  the  ciHcc  of 
.  the  Court  to  do,  but  to  judjjc  of  them.  2  LtJ  J^r,  420. 
If  a  fabfcqucnt  Record  huh  any  relation  to  one  that  n 
precedent;  in  fuch  calc  it  niuU  appear  in  pleading,  <^c. 
to  be  the  fame  without  any  variation.  3  Latw.  90^. 

Records  ccriiti-'d  out  of  inferior  Courts,  on  writs  of 
■error,  and  the  judgmenrs  on  fuch  Record)  are  to  be  en- 
tered \n  B  R.\  for  until  then  the  Records  arc  not  pcifefl- 

:  And  if  a  Record  once  comes  into  B.  R.  by  writ  of 
error,  it  ne^'er  goes  out  ag.iin ;  but  a  tranfcript  of  it  may 
go  CD  the  Heufc  of  Lordt,  on  a  writ  of  error  there. 
X  LU.  422.  Writ  of  error  removes  the  Records  but  the 
original  is  no  part  of  it.  Jerk.  Cen:.  164.  A  Record 
•cannot  be  removed  by  writ  of  error,  until  the  judgment 
-in  that  Record  is  entered  :  And  when  2nd  how  a  Record 
may  be  removed,  and  where  and  how  remanded,  fee 
■Crc  Jae.KA:  2  Brcncnl.  t^^\  and  this  Ditt.  til. frrvr, 

J  J  (lice  I  of  Aflifc,  G&ol-deIi?ery,  are  to  fend  all 
their  Rrcords  and  procelfes  determined,  to  the  Exchequer 
at  Micbatlmat  in  every  yc.ir ;  and  the  Treafurer  ard 
Chamber Idio.«, on  Sgbtof  the  comniiflionsof  fucij  Jufliccj, 
arc  to  receive  the  fame  Record;,  (^f.  under  ihrir  feala,  and 
keep  them  in  the  Treafury.   Stat,  9  EJ.  flat.  3.  i.  e.  5. 

Imb&zzling  cr  tjaeatimg  RccORDS.  (or  falfifying 
certain  other  proceedings  in  a  Court  of  Judicature,}  is 
a  fclonioos  ofFeote  againft  poblic  juflice.  It  is  enabled 
by  fiat.  8  H.  6.  {.  I  /,  that  if  any  clerk,  or  other  perfon, 
Jhall  wilfully  take  away,  withdraw,  or  avoid,  (vacate,) 
any  Record  or  Proccf*,  in  the  fuperior  Courts  of  Jurtlcc 
in  We/!m:n,'Ur  lIaU .  by  rcafon  whereof  the  judgment 
{ball  b=  rcverfed.  or  not  take  cfTefl :  It  (hall  be  felony, 
not  cnly  in  the  principal  aOorx,  bat  atfo  in  their  procurers 
aad  abettors:  And  :hts  may  b?  tried,  either  in  the 
King'*  Bench  or  Common  Pleas,  by  a  Jury  Jr  mtdittatt, 
b.tU  OiTicers  of  any  of  the  fupertcr  Ccuris,  2nd  the  other 
half  common  Jurors.  So  by  Jlat.  zi  Juc  \.  c.  26,  to 
acknowledge  any  Rct&^very,  Dad- inrcOtii .  Statute, 

'JUt^Miztmiet  Built  or  ^«jJf«M/,ia  the  name  of  another 


not  privy  to  the  fame,  ii  felony  without  clergy.  Thii 
Law  extecJed  only  to  proceedings  in  the  Courts  tbem« 
fclves  ;  but  by  fiat,  4  V^.  ^  Af.  e.  4,  10  perfonate  ary 
other  as  bail  before  Judges  of  Aflifc,  or  the  Commif. 
fioners  in  the  country,  is  alfo  felony,  ^cc  Uilzi  BaiJ  i 
Ft  Hi  :  Rfcfv/iyf  &c. 

A  Record  tha:  ii  rafed,  if  legible,  remains  a  good  Re- 
cord notwiihllanlirg  the  rafore;  but  he  who  rafed  it  k 
not  to  ^o  unpunifheJ  for  hit  otfeoce.  And  in  cafe  of  a 
rafure  in  a  judgment,  done  by  fraud  to  hicdcr  exe- 
cution, the  Record  hath  been  ordered  to  b^*  amended, 
and  a  fpccial  entry  thereof  to  be  made  ;  but  though  the 
Record  by  thn  means  be  made  perfect,  the  ofi'cadcr  may 
be  indited  for  the  felony.    3  Rj!.  R:^.  Si. 

TtiAi.  Bv  REcoRr>,  Is  ufcd  where  a  matter  of  Re- 
cord is  plcadrd  in  any  allien,  as  a  Fine,  a  Jtu^gmtni,  or  the 
like ;  and  the  oppoQte  party  pleads  nuhitl  RfcsrJ,  «*  that 
there  is  no  fuch  matter  of  Record  exilling." — Upon  this 
iffue  is  tendered,  ard  joined  in  the  fcllo-ving  form  :  Aad 
thii  he  prays  may  be  int]uircd  of  J^r  ih:  Rtcerd ;  and  the 
other  doth  the  like."  And  hereupon  the  party  pleading 
the  Record  has  a  day  {;lven  him  to  bring  it  in  ;  and  pro- 
clamation  is  made  at  the  rifing  of  the  Couii  on  that  day, for 
him  to  bring  forth  the  Record  bv  him  in  pleading  alleg- 
c>1,  or  elfc  \\i  fhalt  be  condemned  \*  and,  on  his  failure, 
his  antngonid  fbatl  have  judgment  to  recover,  by  lule 
of  the  Court,  according  to  the  circum(lancc3  of  the  cafe. 
The  trial  of  this  ifTue  ii  nerely  by  the  Record,  on  the 
piinciple  already  flated. 

Titles  of  Nobility,  an  whether  Earl  or  no  Earl,  Baron 
or  no  Baron,  (hall  be  iri?d  by  the  King's  writ  cr  patent 
only,  which  i»  matter  of  Record.  6  Rep.  53.  Al(bin 
cafe  of  an  a'irn,  whether  alien  friend  or  crcmy,  fhall  be 
tried  by  the  league  or  treaty  between  hij  Sovereign  and 
oors,  for  every  league  or  treaty  is  of  Record.  9  Rtp.  31  ; 
And,  alfo.  whether  a  manor  be  to  be  held  in  ancient 
dcmefne.ornot,  iliall  be  tried  by  the  Record  of  Deae/day 
in  the  King's  Ex-hrquer.  3  Cckjti,  c.  at.  fi.  3J0.  Set 
tit^c  Jmttkt  Demejae 

Thus,  alio,  upon  the  plea  of  a  fo-m'^r  jiif!gracnt  re- 
covered by  the  plaihtiflf  xgainH  the  d.fenJint  for  the 
fame  caufe  of  aflion  ;  or  of  another  aflicn  depending  on 
the  fame  caufe  ;  or  of  oetlawry  \  or  of  ctmptruit  eJ  atem 
to  a  bail-bond;  or  of  any  aft  of  Parliamrnt;  or,  in  fliorl, 
of  any  other  matter  of  Record,  the  general  replication  is 
tut!  tie!  RiiCTif  i  upon  which  the  parties  jcin  ifTue,  and 
the  truth  Of  falfehood  of  fuch  ifTiii.-  is  determined  by  the 
party  producing,  or  failing  to  pr(»duce,  the  Record  in 
quellion,  on  a  day  given  him  for  that  purpofe.  Se!!ati*s 
Praff,  f.  13. 

Where  the  Record  pleaded  is  the  Record  of  another 
Court,  the  on^y  way  of  producing  it  is  by  fuing  out  a 
Ceriicrnri  from  the  Court  of  Chancery,  for  the  Court 
where  the  Record  is  xo  certify  the  Record  :  and  upon 
the  return  of  the  Certiuari,  but  not  tilt  then,  the  Record 
will  be  fent  by  wtutimHs  to  the  Court  where  it  is  to  be 
produced  :  and  thus  a  Record  of  K.  B  may  be  removed 
into  C.  B,  coctrary  to  the  general  role,  that  tney  are  not 
rcmnvableoutofthatCourt.  Cro.  Car.  2^-7 :  a  ^uaoj.  ^44, 

Where  Records  are  plcadrd,  thty  irufi  be  fhewn; 
and  one  may  cot  plead  any  RcctTd,  if  it  be  not  in  the 
fame  Court  where  it  rcmabeth,  unlefs  he  fhew  it  under 

the 


RECORD 


REG 


the  Great  Seal  of  EnjlaaJ,  if  denied :  A£U  of  Record 
inuft  be  fpecially  pU.idcd.  Srt.  c  20  ■  Ctv.  Jac.  560  : 
^  RrP'  Hi  '•  10  Re/.  ^2  :  Siylt  22.  Records  .vc  <o  be 
pleaded  iniire,  and  i.tt  part  ot  ihem,  with  an  rnter  plia 
referring  to  the  Record  ;  and  Co  lb>  uld  a  fpccial  vtrJiil 
find  a  Record,  u.^KG  a  judgment  he  plcidcd,  or  the  de- 
claration is  on  a  judgment  in  a  lup^rior  Court,  when  the 
plaintiff  may  Tay  rau^navit  generally  ;  but  not  in  an  in 
^riar  Court,  for  tUcrc  a'!  The  prcci-ctiings  murt  be  let 
forth  particutarJy.  M.:b.  zz  Car.  B.  R. 

'riiough  wrics  are  matter  of  Record,  they  need  not 
be  fo  pleaded.  1  Safi.  t  :  1  U'-v,  211. 

Av  to  mjlciog  up  the  Record  of  a  caofc  for  trial,  fee 

ttlle*  P/tcuiiag  ;  ReccrJ 

RECORDARl  FACtAS  LOQUFLAM :  (frequent- 
ly abbreviated  Re  /a  U.)  A  Writ  Jircflcd  10  the  Sherilr 
to  remove  a  caufc,  depend  ng  in  an  inferior  Ci  urt,  to  the 
King's  Bench  or  Common  Picas  ;  and  it  is  called  a  Re- 
ccrtfari,  bccaufe  it  ccmniandj  the  ShcriiT/a  mtiJ^c  a  Record 
of  the  fhint  and  other  ptoceedirgp  in  the  County-Court« 
and  then  to  fend  up  the  caufc.  F.  X.  S.jt  :  2  //y/.  339. 

This  Writ  is  in  the  nature  of  a  Certiorari  ;  on  which 
(he  plaintiir  may  remove  the  plaint,  from  the  County- 
Gourt,  without  cauCe  ;  but  a  defendant  cannot  remove  it 
without  caufe  (hewn  iti  the  ^  rit,  as  on  a  plt^a  of  freehold, 
t^c.  If  the  plaint  h  in  another  Court,  ne.ihcr  pUiniiiT  nor 
defendant  can  remove  it  without  caufc.  A/'Wi  572. 

If  a  pica  is  dirconiinu<.d  in  tnp  county,  the  pl.tiniil{'cr 
defendit't  n>ay  icmttvc  the  plaint  into  the  Common  Pleas 
or  Kin^S  Be:  ch  by  Reccrdarj,  and  it  ihall  be  good,  and 
the  plainuft'mav  decbre  un  ilie  fame,  and  the  Court  hold 
plea  thereof.  Kcuj.  Nat  Br.  158. 

The  form  of  thii  Wfii  in  the  Regifter  is,  Bt  RecorJum 
iltkd  haheat,  tec.  But  in  a  Recariiari  to  remove  a  Re. 
cord  out  ot  the  Court  of  ancient  dcmcfne,  the  writ  lhall 
fay,  Loquelam  if'  f>roce£tan,  Stc.  And  there  is  a  writ  to 
call  a  Record,  i£(  to  an  higher  Court  at  WiJIminjhrj 
called  ReterJo  frecej/u  mitienJii.  7'ab.  Reg  Ortg.  By 
the  ufual  writ  Rtctrdart, —  The  Shtri^  is  «>mman4eti,in  his 
full  Ceur!,  to  caufc  to  be  recorded  ti^e  flaim  'u.hseb  is  in  the 
/miJ Court  between  A.  and  B.  ^cc.  And  ha^vt  that  Re  I 
terd  before  ihejuf.ices  at  Weftminllcr,  the  day.  Sec.  under 
the  feeds,  &c.  And  to  the Joid  fnritei  afp^int  the fumt  day, 
that  they  be  thin  there  t»  proceed  in  that  plea,  as  Jkall  be 

RECORDER.  Recordator.]  A  perfon  whom  the 
Mayor  and  other  Magiflratcs  of  any  city  or  town  corpo- 
rate, having  jgrifdiftion,  and  the  Court  of  Record  within 
their  precinct',  by  the  King's  grant,  afTooate  anlo  ihtm 
for  their  better  dire^lion  in  matters  of  juAicc,  and  pio- 
ceedirgs  according  to  Law  :  therefore  he  is  generally 
ft  Counfellor,  or  other  perfon  experienced  in  the  Law. 

The  Recorder  of  London,  is  one  o'"thc  Julliccs  of  Oyer 
and  Terminer;  and  .i  julHcc  of  Peace  of  the  ^oru/n,  for 

Cutting  the  Laws  in  execution  for  prcfervution  of  the 
eace  ar.d  Government  of  the  city  :  And  being  the 
mouth  of  the  City,  he  delivers  the  fcntences  and  judg- 
mrnis  of  the  Courts  therein;  and  alfo  certifies  and  re- 
cords the  City-Cuftoms,  U^f.  Chart.  K.  Charles \l :  Co, 
Lit.  2h8.  He  is  chofcn  by  the  Lord  Mayor  and  Alder- 
men .  and  attends  the  bufinels  of  the  City,  on  any  warn- 
ing  by  the  Lord  Mayor,  ^c.  Sec  titles  London ;  Cufmt 
•f  LtndQn ;  Certi/eate. 


RECOVERY, 

Recupsratio,  from  Fr.  recouvrer,  te.-upemre  ]  In  a 
general  fenfe,  the  obtaining  any  thing  by  judgment  or 
trial  of  Law. 

There  is  a  true  Retcv^ry  and  a  feigned  cne, 

A  true  Recovery  is  an  ad^ual  or  r^al  Recorcry  of  any 
thing,  or  the  value  thrren*.  by  judginert;  as  if  a  m.ta 
fue  tor  any  land,  or  other  thing  n:oi  c.il)lc  or  immoveable, 
and  have  a  vcrdit^l  or  juvlgment  tor  him. 

A  feigned  Retc-very  is  a  certain  form  or  courfe  fct  down 
by  Law  to  be  oblervcd,  for  the  better  afluting  landi  or 
itnenivnts  :  And  the  effcil  thereof  is  to  difcontinue  and 
deflrny  cllates-tail,  r<rmainders  and  reverfions,  and  to  bar 
the  entails  thereof,  ff^e/i.  Sym  part.  2.  wXc  Reeoveriet,  j  i. 
See  this  Did.  title  Fine  ef  Lands. 

The  power  of  fufFcring  a  Common  Recovery  is  a  pri* 
vitcge  infeparably  incident  to  an  eflite-tail :  and  cnnnot  be 
rcflrained  by  condi'ion,  limitation,  cuftom,  rrcogriizance, 
ilatutc,  or  covenant.  See  1  Burr.  84,  But  tlie  tenant  in 
tail,  in  order  to  be  entitled  to  fuch  privilege,  mufl  be 
ter  ant  in  tail  in  pofe_^on,  or  he  mull  have  the  concurrence 
of  tlie  prior  freeholder,  who  claims  under  the  fame  fee- 
tlcnicni.  2  Burr,  IC72.  Sec  more  fully  pe^fii  and  ihij 
Didt.  title  Tail  and  Fee  tail. 

A  true  Recovery  is  as  well  of  the  value  as  of  the  thing : 
For  example.  If  1  buy  land  of  another  with  (V.irraniy; 
which  land  a  third  perfon  afterwards  by  fuic  of  law  re* 
covercih  ag.Vinft  me,  1  have  my  remedy  againft  him 
who  fold  it  me,  to  recover  in  value,  that  is,  to  recover 
fo  much  in  money  as  the  land  is  worth,  or  other  lands 
of  equal  value  by  way  of  exchange.  F.  N.  B.  134  : 
Ccweli.  And  this  rule  will  be  found  to  pervade  the  whole 
of  the  prefcnt  doifliine  of  Reco-veriet. 

A  Common  Recovery  is  fo  far  like  a  Fine,  that  it  15  ft 
fuit  or  aflion.  either  actual  or  BAitious:  and  in  it  the 
lands  are  recovered  againll  the  Tenant  of  the  Freehold; 
which  Recovery,  being  a  fuppofed  adjudication  of  the 
right,  binds  alt  pcrfons,  and  vefls  a  free  and  abfolute 
fee-fimp!e  in  the  recoveror. 

Fines  ar.d  Recoveries  are  now  confidcred  as  mere  forms 
of  Conveyances,  or  Common  Aflurances,  the  theory  and. 
original  principles  of  ihem  being  little  regarded.  Sec 
I  h'ilf  73.  Commcn  Recoveries  were  inverted  by  the 
Ecclcfiallics,  to  elude  the  flttutfs  of  Mcr.'nain  ;  and  after- 
wards encouraged -by  the  finefTe  of  the  Courts  of  Law  in. 
iz  £.  4,  in  order  to  put  an  end  to  all  fettered  inherit- 
ances ;  nnd  bar  not  only  Ejlates-tail,  but  alfo  a!l  remain- 
ders and  reverfions  expedlani  thereon.  Sec  further  this 
Difl.  titles  Mortmain;  Tail  and  Fee- /ail ,  &c  In  addi- 
tion to  what  is  laid  under  thofc  titles,  and  title  Fine  of 
Landsy  the  following  will  fcrvc  to  dcvelope  the  original 
principle  of  thcfir  conveyances.  AndfccCrA{/f<>»^«oiYr/>/, 
A  Recovery,  in  a  large  fenfc,  is  arellitution  to  a  former 
right  by  folemn  judgment ;  at  Common  Law,  judgments, 
whether  obtained  after  a  real  defence  made  by  the  tenant 
to  the  writ,  or  whether  pronourc-d  on  his  default  or  feint: 
plea,  haa  the  fame  efficacy  to  bind  the  right  of  the  land 
in  quedton  ;  and  from  hence  men  tock  an  opportunity  of 
making  ufc  of  the  decifions  of  the  Court  to  their  own. 
advantage,  ard  to  the  prejudice  of  others,  who,  thc  ugh 
in  forne  cafes  Grangers  to  the  a^ion,  yet  were  inceredni. 
in  the  land  for  which  it  wai  brought.  2  /«,<?.  75,  429. 

For, 


For.  wliiin  tltft  R«covenci  were  goverRc]  by  the 
(Irtd  rtilri  ol  Common  Law,  parcicuUr  tenants,  as 
icnsnt  in  dower,  courtcfy,  io  tail  afre;  p^>ffibitit>*  of 
iffuc  cxTinrt,  »nd  for  Ii^o  only,  *ll  ihoff  A-ho  h2d  mjdc 
Icafc:  fi)r  jeai",  af.<!  ihoic  whofr  wivr;  w-rc  entitled  lo 
dower,  (ftttt  took  ftd«4i<ta^e  of  them  ;  if  d  by  felling  the 
landi,  and  fuffrring  their  purchaf'rr*  to  recover  ihetn, 

thereby  drfcaifd  the  right  of  i:   ;  ider  or  rc- 

verliim,  Uf.-. ;  which  wrte  irv  R'^-'^^-  i-^'^^ 

it  was  thought  n:cc(riry  to  ptv\  l  (.m  by  p 

CivcUwt:  'I'hu' the  W'c^Jm.  J.  I  }  £.  i .  <.  ir.*;:e» 
provifton  for  hi;i>  in  r< vcrlion.  »!»air.lt  the  Rccovrnr* 
ijfl'rtcJ  en'  M  ^■  ■    ■-,  bv  the  co'-r* 

or  in  t%^\  .i  •.  or  for  life  . 

b»'  t.tc  4:!!  ^  .  -  wife  is  fccur 

to  her  dowtfr  .  j;..t  t.ic  it.iiuuot  ixii:Kffiet,(>  Ei.  t.  c  1 1 ; 
Snd fittU.  7  HfJt.  ^  f.  4:  XI  U{»  8.  c.  \  %,  tuve  tfta* 
bH(hed  the  riv;ht;«  uf  termors.  3nd  enabled  them  to  fallify 
Coch  Recovcrici.  Sec       Luf-  to^i  KeL  lOgi  F.  A. 
468:  FivMd.  57  :  DeaA:!  S:v/f.  4J. 

But  (here  i*  no  cxpicis  provtfion  made  by  any  ftatutr 
Co  prcl'ervc  the  iniercll  of  the  iHue  in  ta;t,  or  vi  htm  in 
rcverlion.  againtl  a  Recover)  fufTcrcd  by  the  donee ;  ycc 
at  leems,  thai  tor  two  hundred  yean  after  theniaLing  tae 
flatute  DtJcaiit  they  wvrc  proieiUd  by  that  listute ;  there- 
fore wc  find  no  c^prcfj  rrlolution,  *hcrc  luch  Recovcfy 
wai  allowed  to  bjr  thi:  ifTuc  in  tail,  or  iliofe  in  remai  Jer 
or  revcrfion,  till  the  re-gni  of  EJ.  \\  .  and  Hen.Wi. 
(hough  ill  ibmc  ca('i:»  the  doaec  in  tail  was  ailo<Aed  to 
change  tli;  nitail,  and  even  to  bar  it.  See  1  RtH.  ^br. 
34»:  Ca.Liti.  343:  loCfl.  37:  436:  J^V^OiS* 

Co.  Litt  374:  4 X^wf.  1 32, 135. 

When  thct'e  Recoveiies  were  clUhlifhcd  a>  a  comiDOn 
ccnvetat^ce.  ar^J  the  be  A  way  of  batniig  the  liTuc  io  tail, 
and  chofe  in  rcvrrfion  or  remainder,  the  ter>ant  for  life 
began  to  apptv  them  once  mo: e  '  !  c:of  thofe 

who  bad  t:ie  inhu-itaitce  ;  and  :  :  mcrltaiii:c> 

gave  thofe  uho  had  the  inhc;  -  .  ■■■■dy,  yet  the 
provifion  made  by  them  being  tejiou^  and  cxpcnfivc,  it 
wa«  thought  proper  to  make  the  Jia,'-  31 II.  8,  e.  31  ; 
which  declared  all  fuch  cot  inotis  Kecoverie}  againll  the 
particular  tenants  to  be  void,  in  refpeCl  to  him  in  rcver- 
Hon  or  remainder  ;  and  though  tnc  Judges  very  rrafon- 
ably  determined  Recoveries  againA  that  aft  to  be  ntic 
only  void,  but  a  forfeiture  of  the  paiticular  eitate,  be- 
caufe  it  wii  a  manner  of  coovcy^nce  as  much  known  nt 
that  time  a»  a  6oe  or  feoumeDt,  therefore,  by  parity  of 
reafon,  ough'  to  havt:  the  fjmc  operation,  yet  that  ila- 
tute  did  not  fully  anfwer  the  erd  tor  which  it  wat  m^de. 
C#.  Li/i.  356,  «:  I  C#.  15  :  Fau^ban 

Fat  if  jf.  bad  Hrcn  tenant  for  life,  and  made  a  leafe 
for  years  to  B  ,  and  B.  had  tnade  a  feoft'ment  in  fee,  if 
the  feorfcc  bad  tu:i'<rrcd  a  Recovery,  and  vouched  the 
tenant  for  life,  this  Aai  no  voii  Recovery  within  the  ila- 
loic  ;  bccaufe  ^.  the  tenant  for  li'c  was  not  fciled  at  the 
time  of  the  Recovery,  for  the  fcoflfment  of  the  termor 
was  a  dilTciAa  to  A  and  him  in  rever&on  ;  and  the  fia.  I 
tute  makes  Recovrries  of  tenants  for  life  in  poflclCon  1 
anlj  void  againtl  them  to  ivbsm  the  reverficn  then  heUn^t. 
loCd.  45,<i:  Co. Lit-  362. 

Yet  where  tenant  for  life  bargained  and  fnld  his  land 
in  fee  by  iodenLure  enrolled,  and  the  bargatnef:  fufTcrcd  { 
a  Recovery,  and  vouched  the  bar^ainoc>  this  was  a  void 


Rcwfry.and  a  jurfelture  within  the ^aj,  3J  //.  8.f.  31; 
for  thoa^h  the  bTs-iTn  and  falc  was  of  the  inhcritant.e, 
yet  i'  :       '  for  life  of  tlie  bnigainor,  wiiich 

was  :  could  Jawl'uIIy  pafs,  confe- 

qucrt  ■,  i  .J  .14  not  dcveltcd;  therefore  the 

bargainee  bcinc:  «  1'^^^  tenant  for  life  in  porfriCao,  the 
R'-covery  a:»iiiih  him,  though  with  a  voucher  of  the 
'in  that      againft  him  tn  rcver- 
ntit  rurnrd  to  a  r'ght  as  io  the 
I  O.  1$  :  I  /-«». 
£  ;  ^  cured  by /3a/.  1 4  £iz.  e.  8  ; 

v:''xf  H  8.     31,  and  declares 

-jemriitof  the  partici,  or  i't 
■  -,  of  .my  land*  whereo^  hr  u 
■  rr  uirli  vuucher  ovcroi  him, 
:*.  U  ri  and  tht'ir  heirs. 

Ti  n  'or  Tcverfit-ns  cr  rc- 

matf  i.iii;  ihtrcforc,  ii'  there  be 

teoa:  mdcT  i\  tail,  remainder  in  f,-e ;  and 

(n  a-  a  R/rovcry,  and  vouches  the  re- 

,  who  vuche^  the  common  vouchee; 
a  void  Rccovf  ry  wnhin  thofc  fla- 
i  - .  ifion  in  fee  is  a£lu*lly  barred  by  it  i 
for  ttie  intended  re^ompc;tce,  ubich  the  remainder-man 
in  tail  is  ro  have  agarnfl  thccommr^n  vouchee,  is  to  go 
in  fucfclTt^^Ti,  zs  the  ctlHte-tail  wvuM  have  done  ;  and  it 
caono:  be  a  covlncu^  Recovery  within  the  art,  becaufc 
the  remainder-man  in  tail  joined  in  it,  who  may  at  any 
tintc  foffer  fuch  a  Hecover^-  to  deflroy  the  rcinairder  in 
fee.  10  Cs.  39,  45  :  Co  tit.  ^Gt.a:  3  Co.  60.  S: 
Crs.  £/iz.  562  :  Moer  fsjo :  Cro  E/ix.  5-0. 

Thefe  common  Recoveries  weic  no  fuoner  allowed  by 
the  judges  to  bar  ellatcs-tail,  but  mm  began  to  improve 
them  into  a  common  way  of  conveyance,  and  to  dcd-rc 
ufcs  on  them,  at  on  fines  and  fco^mcnts.  ilence  it  h, 
that  the  rtatutcs,  which  provide  againft  any  alienations 
or  difconiiLuances  of  particular  tenants,  provide  at  the 
fame  time  againlt  their  R'-covcries;  i!:u4  Jfa:  1 1  JI.  7. 

10,  declares  aJ/  Reco^eriti,  as  well  as  other  diiconti- 
nuitnccf  by  tine  or  fecfftnent  of  women  tenants  in  tail,  of 
the  gift  of  titeir  hufbandi,  or  their  anceflors.  (0  be  void  ; 
fo,  a  Recovery  a^ainH  hufband  and  wife  of  the  inherit- 
ance of  the  wife,  without  any  voucher,  is  d.clared  to  be 
void  witbinj?«r.  32  H.  3.  c.  iH  though  the  Ibtuie  fayj, 
"  luffcrcd  or  done  by  the  hufband;"  for  thi',  like  ■ 
fei  '.rsncnt  by  baron  and  feme  is,  in  lubilance,  the  att  of 
the  baron  only,  and  fo  within  the  Hatute ;  bat  a  Com- 
mon Recovery  fafi'ercd  by  a  feme  covert,  where  her 
hulbind  jnins  with  her,  is  gcod  co  bar  her  and  hrrhcirt, 
Z>j..7-  and  Stkd.  54  :  Co.  Lit.  326,  ai  &  Co.  jz:  10  Co. 
41:2  Iiifi  54?  •  Z  Rcl.  Apr.  20;.  Sec  title  Barsn  and 
Femt  \  and  fafi.  1 1 :  and  Cnaft  on  Rt^. 

I.        iimtnr«  tf  a  Comtaen  Recovery ;  wAo  may  /uf- 
fer  it ;  0/  iL  lat  Things  it  may  le  Jugkred* 

II.  r/v  .'^    ■?         R:ciyi:rry.    \.  What  Eftayt 

1  '  :irttd  fy  a  CoJMI6/l  Rfi§- 

2  .      .  I  SuhU  I'ouder,  and  T rnaut 
tit  t'fx-Lpe.   Ji:dt  3.  Of  Df^i  to  lead  or  dc'' 
ilare  the  tijh  of  a  Recovtry  ;  [er  Fine) . 

III .  Of' errttutifi  aadvoid Rawertej ;  wfjo  may  avoid 
tbm,  and  iy  *wtat  }iie:bvdi  aad/ee  Div.  J. 

J.  In 


RECOVERY  I. 


X,  In  erJer  to  explain  the  nitur«  oft  Comraon  Re- 
covery, BUikfioKt  gives  the  following  account  of  its 
progrcfs:  Preaiifing,  that  it  is  in  the  nature  of  an  a£tion 
at  Law,  not  immcdiiuly  compromifed  like  a  Fine,  but 
carried  on  through  every  regular  lUgc  of  proceeding. 
See  a  Ccmm»  cat. 

Let  us,  in  the  firil  place,  fuppofe  one  DaviJ  EJ'wards 
to  be  tenant  of  the  ficehold,  and  defirous  to  fuiTer  a 
Common  Recovery,  in  order  co  bar  all  entails,  remain- 
ders, and  reverfionj,  and  to  convey  the  fame  in  fee- 
fimple  to  Franas  GaUtmg.  To  clFcft  this,  GtUUg  is  to 
bring  an  a£)ion  ugainli  him  for  the  land*;  and  he 
accordingly  lues  out  a  writ,  caUcd  a  Pr>rnpt  quoJ  nddat^ 
becaufc  thofc  were  its  iniiial  or  moft  operative  words^ 
when  the  Law  proceedings  were  in  Latin.  In  this  writ 
the  demandant  GiUxng  atle^^et,  that  the  defendant  Ed- 
'wttrdt  (here  called  the  tenant)  b.ts  no  legal  title  to  the 
land;  but  that  he  came  into  poflcflion  of  it  after  one 
Hugh  Hunt  had  turned  the  demandant  out  of  it.  The 
fubfcquent  proceedings  are  made  up  into  a  Record  or 
Recovery  roll,  in  which  the  writ  and  complaint  of  the 
demaodant  aic  firll  recited :  wherrtipon  the  tenant  ap- 
pears, and  calls  upon  ooc  Taco^  Morlamd,  who  is  fup- 
pofed,  at  the  original  purchafe,  to  have  warranted  the 
title  to  the  tenant;  and  thereupon  he  prays,  that  the 
{aid  Jacoh  Mtrland  may  be  called  in  to  defend  the  title 
which  he  fo  warranted.  This  is  called  the  Voucher ^ 
taiiot  or  calling  of  'facak  Morlamd  to  warranty  ;  and 
Morlatid  is  called  the  Vmcbft.  Upon  thii,  Jaeob  Mfr- 
{and,  the  vouchee,  appears,  is  impleaded,  and  defends 
the  title.  Whereupon  Go/ding,  the  demandant,  defires 
leave  of  the  Court  to  imparl^  or  confer  with  the  vouchee 
in  private  ;  which  is  (as  ufual)  alloned  him  :  and  foon 
afterwards  the  demandant,  GeUmg,  returns  to  Court, 
but  MarUnd,  the  vouchee,  difappcars,  or  makes  default. 
Whereupon  judgment  is  given  for  the  demandant,  Ceid- 
iitgt  now  called  the  Rccoveror,  to  recover  the  lands  in 
queilion  againft  thc^tenaoi,  Edwards,  who  ts  now  the  Rc- 
coveree  :  and  E^/ivards  has  judgment  to  recover  oi  Jacoh 
Msrhind  lands  of  equal  vaUe,  in  rccompcnce  for  t!ie 
lands  fo  warranted  by  him,  and  now  loft  by  his  default ; 
which  is  agreeable  (o  the  ancient  doctrine  of  tfarranty. 
See  that  title.  This  is  called  the  Rccompeoce,  or  Re.o- 
t^try  in  njalnt.  But  'Jac^b  Merland  having  nO  lands  of 
his  own,  being  ufually  the  cryer  of  the  Court,  (who, 
from  being  frequently  thus  vouched,  is  called  x\\t  ccmmtn 
w:uehre,]  it  is  plain  that  E.i-ivardi  has  only  a  nominal  re- 
compence,  for  the  lands  fo  recovered  agamtl  him  by  Gt/d- 
ing;  which  lands  are  now  abfolutely  vcAed  in  the  faid 
Rccoveror  by  judgment  of  Law;  and  feifin  thereof  is  de- 
livered by  the  Sheriff  of  the  county.  So  that  this  col- 
lufive  Recovery  operate!  merely  in  the  nature  of  a  con- 
veyance in  f(c-riniple.  from  Edwardi  the  tenant  in  uil, 
to  Golding  the  purchafer. 

The  Recovery,  heic  defcribed,is  with  a /Itigh  voucher 
only  ;  but  fcmetimes  it  is  with  dttubitt  irehir,  or  farther 
voucher,  as  the  exigency  of  the  cafe  may  require.  And 
indeed  it  is  now  ulual  always  to  have  a  Recovery  with 
double  voucher  at  the  leaft;  by  firft  convening  ?.r\  eftaie 
of  freehold  to  any  indiiferem  pcrfon,  ag  linll  whom  the 
frascipi  is  brought;  and  then  he  vouches  the  tenant  in 
tail,  who  vouches  over  the  common  vouchee.  For,  if  a 
Recovery  he  had  immediately  againll  tenant  in  tail,  it 
bars  only  fuch  cftate  in  ihc  premifcs  of  which  he  is  then 
Vol.  IL 


afluatly  feifed ;  whereat,  if  Hie  Recovery  be  had  cgainA 
another  pcrfon,  and  the  tenant  in  tail  be  vouched,  it 
bars  every  latent  right  and  intcrell  which  he  may  have 
in  the  lands  recovered.  Bro.  Abr,  tit.  TatU.  31 :  Phmd.  8. 
If  Edfwardi  therefore  be  tenant  of  the  freehold  in  pof- 
feOion,  and  ychn  Barktr  be  tenant  in  tail  in  remainder, 
here  Ed-wards  doth  firft  vouch  Barker,  and  then  Barker 
vouches  'Jacob  Msriand  the  common  vouchee ;  who  is 
always  the  lafl  perfon  vouched,  and  always  makes  de- 
fault: whereby  the  demandant  Gcldntg  recovers  the  land 
BgainA  the  tenant  Edwardt,  and  Edntardt  recovers  a 
recompence  of  equal  v^ue  againft  Barkrr  the  firfl: 
vouchee;  who  recovers  the  like  againft  Mcrlartd  the 
common  vouchee,  againft  whom  fuch  ideal  Recovery  in 
value  is  always  ultimately  awarded.  See/e^.  IL 

This  fuppofed  recompence  in  value  is  the  reafon  why 
the  iAue  in  tail  is  held  to  be  barred  by  a  Common  Reco- 
very. For,  if  the  Recoverce  ihould  obtain  a  recompence 
in  land*  from  the  common  vouchee,  (which  there  is  a 
poffibility  in  contemplation  of  Law,  though  a  very  im- 
probable orw.  of  his  doing,)  thefe  lands  would  fupply  the 
place  of  ihofe  fo  recovered  from  him  by  collufion,  and 
would  defcend  to  the  i0ue  in  tail.  Deil.  and  Stud.  b.  i . 
Dml.  a6.  This  rcafun  will  atfo  hold  with  equal  forccp 
as  to  tr.sji  rem.iinder-men  and  reverfioncrs;  to  whom  the 
poAibiltty  will  remain  and  revert,  as  a  full  rccompcnce 
for  the  realty,  which  they  were  otherwife  entitled  to: 
but  it  will  not  alzvayi  hold;  and  therefore  the  Jadgci 
have  been  even  a/Iuti,  in  inventing  other  realbns  to 
maintain  the  authority  of  Recoveries.  And,  in  particu- 
lar, it  hath  been  faid,  thai,  though  the  cAate-iail  is  gone 
from  the  Recoveree,  yet  it  is  not  de/froyed,  but  only  trj^f- 
f'rrtd\  and  Ilill  fubfiils,  and  will  ever  continue  to  fubfill, 
(byconflruflionof  Law,)  in  the  Rccoveror,  his  heirs,  and 
afligns :  and,  as  the  ellatc  tail  fo  continues  to  fubfift  for 
ever,  the  remainders  or  revcrfions,  expe^lani  on  the  de- 
termination of  fuch  eflate-tail,  can  never  take  place* 
zC'.mm.e.zx. 

To  fuch  awkward  fiiifts,  fuchfuhtile  refinements,  and 
fuch  Arange  rcafoning,  rem.irks  the  learned  Comment* 
ator,  were  our  ancellors  obhged  to  have  recourfe,  in 

,  order  to  get  the  better  of  that  tlubborn  ftatute  Dt  dt^m:. 

\  The  defign,  for  which  thefe  contrivances  were  let  on 
foot,  was  certainly  laudable;  the  unrivcting  the  fettca 

(  of  cltates-tail.  Our  modern  Courts  of  JuJlice  have 
therefore  adopted  a  more  m:inly  way  of  treating  the 
fubjcA  ;  by  conftdering  Common  Recoveries  in  no  other 
light,  than  as  the  formal  mode  of  conveyance,  by  which 
tenant  in  tail  is  enabled  to  alicne  his  lands.  And  it  has 
therefore  been  avowed  by  (he  judges,  ihut  the  true  rea- 
fon of  Common  Recoveries  bein^  larj,  is  rot  the  r-- 
coupcncc  in  V4lue.  though  th:it  i*  the  foundation  of  af- 
mort  all  the  aryumjnu  on  the  ftihjcft,  but  that  they  are 
common  conveyances.  See  a  Lrv.  a8 :  Pig.  Bee,  14.: 
i^iM  Mr.  Rree-very  {\)  :  PUwd.  514:  £<ic,  Laiv  Tr, 
149  :  Cww.  Dig.  Ejfatej  (B.  !?). 

Since,  however,  the  ill  conJequenccs  of  fettered  inhe- 
ritances arc  now  generally  fctn  and  allowed,  and  of 
courfe  the  otilitv  and  expedience  of  felling  them  at  li . 
beity  are  apparent :  it  hath  often  been  wiihcil,  that  the 
proccfs  of  thi>  conveyance  was  IhortencH,  and  rendered 
lefs  fubjcft  to  niceties  ;  by  eiiher  totally  repealing  the 
(latutc  De  deiis,  which,  perhaps,  by  reviving  the  old 
doflrine  of  conditional  fees,  miglu  give  birtn  to  many 
4  liligaiions  t 
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Utigaiionj :  See  title  7W/  and  Fct-iail :  Or  by  veftiog  in  I 
every  tenaot  in  tail  of  full  age  the  fame  abfoluie  fee- 
£mple,  at  once,  which  now  he  may  obtain  whenever  he 
plejfcs*  by  the  collafivc  6ftion  of  a  Cummoo  Recovery; 
though  ihis  might  pofiibiy  bear  hard  upon  thofe  in  re- 
mat  ider  or  revcrfion,  by  abridging  the  chances  they 
would  otherwire  tret^uently  have  ;  as  no  Recovery  can  be 
fuffcred  to  the  intervals  between  term  and  term,  which 
fumctimcs  continoc  for  near  five  months  together  :  Or, 
lartly,  by  empowering  the  tenant  in  tail  to  bar  the  eftwe- 
liil  by  a  folcmn  deed,  to  be  made  in  term-time,  and  en- 
rolled in  fornc  Court  of  Record;  fee  i  P,  tf^mt.  91  ; 
which  ii  liable  to  neither  of  the  other  objeAions ;  and  is 
Warranted  not  only  by  the  ufage  of  our  Avttruan  Coto- 
bici,  and  the  decifions  of  our  own  Courts  of  julHce, 
which  allow  a  tenant  in  tail  (without  Fine  or  Recovery] 
to  appoint  hit  elUte  to  any  ih.intabU  ufe ;  fee  title  ; 
but  alio  by  the  precedent  of  the  Jiat  z\  Ja:.  1.  c.  19, 
which,  in  cafe  of  a  bankrupt  tenant  in  tail,  empowers 
his  CummitHoners  to  fell  the  eilate  at  any  time,  by  deed 
indented  and  enrolled.  See  title  Sanirufin  III.  3.  And 
if,  in  fo  national  a  concern,  the  emoluments  of  the  Of- 
ficen,  concerned  in  paf&ng  Recoveries,  arc  thought  to  be 
worthy  attention,  thoCc  might  be  provided  for  in  the  fees 
to  be  paid  upon  each  enrolment.  tCcmm  361. 

hiftiatt  are  not  capable  of  fuffering  Common  Reco- 
veries, on  account  of  their  wane  of  underftaoding :  al- 
though,  if  an  Infant  is  permitted  to  fulTer  a  Common 
Recovery  in  pcrfun,  he  mult,  as  tn  the  cafe  of  a  Fine, 
and  for  the  fame  reafon,  reverfe  it  during  his  mino- 
rity ;  which  mull  be  tried  by  infpedion  of  the  Judges  ; 
otherwife  ihc  Recovery  will  bind  htm  for  ever  after- 
wards. But  if  an  Infant  fuffers  a  Common  Recovery,  in 
uhich  he  appears  bj  Atiomtyt  he  may  reverfe  ii  at  any 
time  after  he  has  attained  hit  full  age;  as  it  may  be  tried  ' 
by  a  Jury,  whether  he  vva«  an  Jnfant  or  no:  when  he  ap. 
pointed  an  Atiorncy,  and  which,  by  Law,  aa  Infant  is 
capable  of  pcrfcrming.  Crulje  st  Rfc. 

U  was  formerly  doubled,  whether  a  Common  Reco- 
very bojnd  an  Infant  who  appealed  by  his  Guirdlian  : 
and  the  prsclice  therefore  was,  when  an  Infant  intended 
10  I'ufFer  a  Common  Recovery, thai  he  and  bis  Gtiardian 
iho  ild  pv'titio:i  the  King  to  grant  letters,  under  the  Privy 
!}:al  to  the  Judges,  of  the  Court  of  C  B.t  direding  them 
10  permit  fjch  l:ifant  to  fulFer  a  Recovery:  ilut  it  was 
flill  in  the  difcrccion  of  the  Judges  10  permit  the  Infant 
to  fuifer  it  or  not.  according  to  the  circumtianccs  of  his 
rife:  and  if  the  Judges,  upon  examination,  found  it  ne* 
cc-Ttry,  or  i^ai  it  would  be  advantageous  to  the  Jofant, 
ih«  he  flijjld  foJFer  a  Recovery,  they  then  admitted 
p;nons  of  ki:ovvn  inlrgriiy  and  fortune  to  appear  a&  his 
Ouardianf,  and  to  fuffir  a  Recovery  for  him  in  Court : 
But  thefe  fort  of  Recoveries,  futfcred  by  Privy  Sea!, 
are  no.v  difalcd ;  and  private  Acts  of  Parliament  are  uui 
vcrfaily  i'ubllittiied  in  their  ilead.  Cri.ijt  cu  Ree. 

An  Infant  Truftce  may  join  in  a  Common  Recovery, 
if  he  is  direAcd  fo  to  do  by  the  Court  of  Chancery. 
Sii/t.  7  J'ut,  f.  19.  See  further,  title  iK/'atu  V. 

A  Recovery,  as  acII  as  a  Fine,  by  a  Feme. covert,  is 
^(w/  to  biir  her ;  bccaufc  the pead^  in  the  Recovery  an- 
iweri  the  writ  of  covenant  in  the  Fine  to  bring  her  into 
Court;  tvhcre  the  examination  of  the  Judges  dellroys  the 
ficfuaiption  of  Law,  that  cliis  is  dvinc  by  the  coeruon  of 


her  hulband,  for  then  it  it  preTumed  they  would  hive  re* 
fufed  her.  10  Ctf.  43»  a  :  z  R^l.  Ahr.  395. 

Whenever  a  hufbznd  and  wife  appear  in  the  Coart  of 
C.  B.  to  fuffer  a  Common  Recovery,  the  wife  is  always 
privately  examined  as  to  her  confcnt.  And  where  a 
Warrant  of  Attorney  is  acknowledged  before  Commif- 
fioners  appointed  by  a  writ  of  dtdimut  pottjiattin  de  At' 
tcrnaio  facstmdot  by  a  hon)and  and  wife,  the  CommifTion- 
ers  are  pofitivcly  directed  by  a  rule  of  Court  \Htl.  14 
Gtt.  3.]  to  examine  the  wife,  fcparatcly  and  apart  from 
her  hulband,  ns  to  her  free  and  voluntary  confcnt  to  the 
fuJfcring  fuch  Recovery.  Crutjt  en  Ru  . 

'I'he  King  cannot  fuffier  a  Commoa  Kerovery ;  for  if 
he  docs,  he  mull  be  either  tenant  or  vouchee:  and,  in 
both  cales,  the  demandant  mufl  count  againft  him> 
which  \iie  Law  docs  not  allow.  Pig.  7^  :  PioT^J.  244. 

IJtttSt  Lueatic:,  and  generally  all  p^rfont  of  Nonfane 
Memory .  are  dif'ablcd  from  fuffering  Ou<nmon  Rccoverie;* 
as  well  as  from  levying  Fines  ;  though,  if  an  Idiot  or  Lu* 
natic  does  fuffer  a  Common  Recovery,  and  appears  in 
perfon,  no  averment  can  afterwards  be  made  that  he  was 
an  Idiot  or  Lunatic.  Gut,  if  he  appears  by  Attorney,  it 
feeros  that  fuch  averment  would  be  admitted  upon  the 
fame  principle,  that  an  averment  of  Infancy  may  be  madis 
againlla  Warrant  of  Attorney,  acknowledged  by  an  In- 
fant, for  the  parpofe  of  fuffering  a  Comxon  Recovery ; 
fince  the  faft  of  Idiocy  may  be  tried  by  a  Jjry,  ivitb  as 
much  propriety  as  the  fafl  of  Infancy,  Crmje  ch  Rte. 

In  a  celebrated  cafe  {Hume  v.  St.rton)  determined  by 
the  Hoofe  of  Lord*  in  Irttand,  fince  the  independence  of 
that  jurifdiflion,  the  majority  of  the  Judges  were  of  opi- 
nion, that  the  c.nption  of  a  Warrant  of  Atlcrney,  takea 
by  the  Chief  Juilice  of  the  C'lurt  of  Commoo  Pleai, 
I  for  the  purpofe  of  fuffering  a  Common  Recovery,  was 
not  conclufivc  evidence  0/  the  capacity  of  the  per^  ac- 
knowledging fuch  Warrant  of  Attorney.  See  Ctm^  m 
Rec.  and  Aj'/.nJix  «  yd.  ». 

Although  no  averment  of  Idiocy  or  Lunacy  can  be 
made  aguinQ  a  Recovcrj-,  where  the  partij^  appear  in 
perfon,  yet  etidetcc  of  wcaknefs  of  ucderllanding  has 
been  admitted,  on  a  triol  in  ejeflment,  to  invalidate  a 
deed  to  make  a  tenant  to  the  frittipt  for  fuJeririg  a  Re> 
covery,  and  the  Recovery  has  m  that  manner  been  let 
afide.  Cruije  tn  Rtc.  Sec  further  this  Diii.  titles  /"./«■  V 
Lardi  IV:  IdioU  and  hunaiici  IV. 

Ai  to  ptrfons  relhaincd  by  fta;ute  from  fojTering 
Common  Recoveries,  Kkc  antt,  the  IntroduOion  to  the 
prefcnt  title. 

Recoveries,  being  now  {cttled  a*  comnnOT  afTirances 
10  f  lUblil^  men  in  ihiir  purchafcs,  are  very  much  favour- 
ed by  the  Judge*,  and  not  compared  to  judgments  in 
o;her  real  aCliors  or  adverfary  fuits.  2  Ii^K  353  :  P^ph, 
z:,  23  :  I  ytnt.  31. 

If  a  man  be  feifed  of  a  reputed  manor,  which  really 
is  no  nvanor,  and  he  fuffers  a  Common  Recovery  of  thrt 
hy  the  name  i>/  a  ma/tor,  this  is  a  good  Recovery  of  ih*: 
hids  which  conllitured  the  refuted  manor,  though 
fttiilly  fpeaking  there  is  no  manor  recovered  ;  brcaufe  ti*e 
Law  fupports  this,  as  alt  other  conveyances,  according 
to  ihc^intentioa  of  the  parties ;  for  it  would  be  feverc  ty 
vacate  this  conveyance,  when  the  purchat'er  recovered 
them  by  ihe  alTcut  of  ibt  vendor  under  luch  a  denoroi- 
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ivatiLin.  2  Rol.  Ahf.  396  ;  6  Ca.  64  :  j  J^a/.  Rtp.  67  : 
a  /W.  52.  S.  I*.  See  Cre*  Eliz..  $24,  7C7 ;  and  1  /T*;^. 
591,  691.  cent. 

So,  if  a  Recovery  be  fuffered  of  a  manor  with  its  ap- 
purtenance.', lands  whicK  have  been  reputed  parcel  of 
the  minrr  fhall  pnfi;  for  it  is  but  equitable,  ^uoj  vo- 
iitnrai  Dentin:  *vc/eiitu  rem  /uam  in  alium  tramjirre  rata 
haL'{Mur\  and  though  tlic  Recovery  docs  not  mention 
tbe  lands  reputed  p.ircct  of  the  manur,  but  only  the 
manor  ilfeif,  yd  liiis  was  fupplicd  by  the  indenture; 
which  was  of  the  manor,  and  all  lands  reputed  parcel 
tlicrcof,  and  though  occupied  together  but  two  years. 

1  $uL  igo  :  I  Leu.  27:  1  Kth.  591,  691  :  2  hhd.  2^5. 
In  all  the  books  which  report  this  cafe.  .{Th\nn  v. 
Ihynn^  it  is  faid,  that  as  to  Sir  M'-yU  Fineh'i  cafe, 
(which  fee  6  Cc.  3^,)  all  the  Judges  ot  EnghnJ  gave 
their  opinions  under  their  hands,  that  the  land^  in  repu- 
tation, belonging  to  that  manor,  (hould  not  paf^  ;  but 
that  Ctikt,  adcr  he  was  made  L'hirf  Jullice,  got  it  ad- 
judged  otherA'ife,  and  fo  it  hath  been  held  ever  fince  ; 
and  well  it  was  that  it  was  fo  adjudged,  bccaufe  many 
fctilcmenti  depended  thereon. 

If  a  man  having  a  third  part  of  a  manor  foflcrs  a  Re- 
covery of  a  moiety,  this  is  good  to  pafs  his  intercll  in  the 
third  part ;  for  where  the  words  of  a  conveyance  (which 
a  Recovery  is  agreed  to  be)  contain  more  than  the  grantor 
c:in  convey,  it  would  be  an  unreafonable  interpretation 
10  make  this  void  and  entirely  ufelcfs,  when  they  arc  fuf- 
ficient  to  convey  fo  much  as  he  might  lawfully  paft ;  fo 
if  the  Recovery  had  been  in  this  cale,  of  the  third  part  of 
the  manor,  by  the  name  of  the  moiety,  part  and  purparty 
of  the  manor,  this  had  been  good  for  the  whole  third 
part,  and  not  only  for  a  moiety  of  the  third.  Cro.  Car, 
109,  110. 

In  cjeftmcnt  a  fpccial  verdifl  found,  that  there  was  a 

farijfj  of  Rt&:on,  and  the  W/of  Rthtat^bat  the  latter  not 
of  equal  extent  with  the/w.wr;  and  that  J.  S.  was  feifed 
of  land  In  tail  in  the  panjh^  but  not  in  the  a//// ;  and  bar- 
gained and  fold  the  land  in  the  fanjh  of  Rtbtcn,  with 
covenant  to  levy  a  I-  ine,  and  fufFer  a  Recovery  to  the  ufcs 
in  the  deed  ;  but  the  fine  and  Recovery  were  only  of  the 
lands  in  Riilon ;  the  quellion  was.  Whether  this  Reco- 
very would  fcrve  for  the  land  in  the  pariji?  of  Ribton  ? 
The  Court,  in  favour  of  Common  Recoveries,  extended 
this  Recovery  to  the  Unds  in  the  parijh  of  Rihton ;  be- 
caofc  ihc  verdift  found,  that  he  who  fuftered  the  Recovery 
had  no  lands  in  the  a-'//,  confequcntly  that  the  Recovery 
muft  be  void,  if  not  extended  to  the  /an /^S ;  and  though 
parifhes  are  not  fo  ancient  as  vills,  and  therefore  till  l.iicty 
were  never  infertcd  in  writs,  yet  now  they  are,  and  the 
Law  takes  notice  of  them.  zVtRt.  31.  32  :  l  Mud.  250: 

2  Mid.  213  :  But  for  tnis  fee  Uut.  10;:  Cr«.  Cat.  j6g: 
2  Rbl.  Mr»  20:  Cro.  Jac.  120,  574:  I  Mid.  206  : 
2  Miid.  ;|7  :  I  ycHt.  143,  170  :  I  Mod.  78  :  2  Ktb.  Bo2, 
821,  :  Oiveu  6c  :  and  z  Med.  236,  which  ffems 
againrt  this  cafe  ;  but  is  reconcilable  with  this  diverliiy, 
that  in  thofe  cafc^  there  were  tacds  on  which  the  Fine 
might  operate,  ws.  the  lands  in  the  viU  of  Sirrt:,  without 
taking  in  the  p&rijJj  of  Sftrti  to  carry  the  land?  in  /'W- 
ton,  a  V.//  of  that  panjh ;  but  here,  if  ihofc  in  the  prrijh 
fliould  not  pafs  there  were  no  other  to  paf*.  Sec  p9ji.  lil. 

A  Common  Recovery  in  the  Common  Plcns  of  Ccpy- 
hold  Unds,  will  not  pr^fs  llicm  :  though  it  is  laid,  if  \^x\iii 
ATcCuJtt^xarf  Frtcfjoldt.AnA  pafs  by  fur  render  in  a  Borough 
Couff .  3  Recovery  iti  C,  B.  of  fuch  lands  will  be  g*^^- 


1  Jtk  474. ;  butfee«nfr-tf,  2  ft/.  60}.  For  the  raci'od 
of  fufTmng  Reci^vt-rics  ol  Copyholds,  fee  Pi^.  loc  ; 
Bat.  Jhr,  Copyhold  tC.) 

Recovery  maybe  fuS;redof  A7'rufi  ejfa/ethy Cc/fui fve 
rruji,  a>  cfftdually  as  it  may  of  a  legal  eftatc.  1  /*.  f' wj. 
91:9  Mid.  143  :  I\'arK€. 

Sec  further, of  what  thinp*  a  Recovery  tnay  be  fuffered. 
jilr.  Rtco^viry  (S)  :  tVtl/.  283  :  Pi£>  97. 

II.  I.  The  FORcr  and  fJ'eJ?  o(  Comoion  Rccoveri<rB 
may  appear,  from  wliai  ho*  bten  faid,  to  be  an  abfolote 
bar,  not  only  of  allelUtes  tail,  butof  remainders  and  rcver- 
ilons  cxpf.'£ianc  on  the  dettrminotioa  of  luch  cftates.  Ho 
that  a  tenant  in  tail  may,  by  thia  method  of  aiTurancc, 
convey  the  lands  held  in  tail  10  the  Kecoveror,  his  heirs 
andaffigns.abrolutely  frecanddilchargtfil  of  ail  cond'.tiona 
and  limitations  in  tail,  ar.d  of  all  remainders,  revcrfioni, 
charges,  and  incumbrances  dependent  upon  it.  fiut, 
though  a  Common  Recovery  bars  3  coiitingcnt  remain- 
der, by  dertroj  iog  the  p.viicuiar  precedent  eftatc  which 
fupportcd  it.  yet  it  docs  not  bar  a  fpringing  ufe,  nor  an 
£.recutery  Drvi/e.  Pig,  127.  And  it  is  a  rule,  that  an 
Exetutory  DiviJ:  ^A^uQX.  be  prevented  or  dcflroyed,  by  any 
alteration  whatfoevcr  in  the  eiUte  out  of  which,  or  after 
which,  it  is  limited.  Feam:,  ^dtdit.  306.  See  this  Dif*. 
titles  Exe{uto)y  Dcviji  j  Pcrpaujfy.  If  the  remainder  be 
mabeytimft  a  Common  Recovery  will  bar  it.  6  Ce.  42, a, 
A  term  limited  to  commence,  on  failure  of  ilTue, 
may  alio  be  barred  by  a  Recovery.  1  Lev.  3;.  So  a 
power  appendant,  or  in  grofs,  is  barrablc  by  a  Recovery, 
Pig.  135.  But  a  Recovery  will  not  bar  a  Mortgage, 
bccaufe  that  is  to  be  confidercd  as  a  charge  upon  the 
ellate,  and  cannot  be  defeated.  2  Jii.  591.  Tenant  in 
tail  mortgaged  for  years,  and  died,  without  fuffcriog  a 
Recovery,  the  mortgage  was  held  not  good;  but  if  he 
had  fufTered  a  Recovery  afterward?,  it  would  have  let  in 
the  mortgage,  i  ffil/.  276.  As  to  the  operation  of  a 
Recovery  in  general,  by  letting  in  all  the  preceding  in- 
cumbrances, and  rendering  valid  all  the  preceding  aifls 
of  tenant  in  tail,  (ce  Pig.  120.  Crui/f  on  Rcc.  159.  And 
as  to  the  mode  of  guarding  againft  a  Recovery's  letting 
in  the  incumbrances  of  the  icmainder-man,  fee  1  Ji/^, 
203.  /'.  ///  ft. 

By  /lat.  34  ^  35  f^ft.  8.  r.  20,  no  Recovery  had 
againit  tenant  in  (^il,  of  the  King's  gift,  whereof  the 
remainderor  rcverfionis  in  the  King,n^all  bar  fucheftatc- 
tail,  or  the  remainder  or  rcvcrrton  of  the  Cjown.  Sec 
t\i\e 'Tail  and  Fee  taiL  And  hy  Jiaf.  \  \  FUn.  7.  c  20,  no 
woman,  after  her  Imlband'sdtath,  thiVi  fufftr  a  Recovery 
of  lands  fettled  on  her  by  her  hufband  ;  cr  fettled  on  her 
hufbind  and  her  by  any  of  his  ancellors.  And  by 
1 4  F..':x..  c.  8,  no  tenant  for  life,  of  any  fort,  can  fuffer  a 
Recovery,  fo  as  to  bind  them  in  remainder  or  rcverfion. 
For  which  reafor,  if  there  be  tcmint  for  hfe,  with  re- 
mainder in  tail,  ai'd  othvr  rcmaindcri  over,  and  the  le- 
nan:  for  life  is  dcfirous  to  fuffer  a  valid  Recovery ;  either 
he.  or  the  t?nar.i  to  the  praupe  by  liim  made,  mult  'voach 
the  remainder-man  in  tail ;  othcrwife  the  Recovery  is 
void  :  but  if  he  does  vouch  foch  remainder-man,  and  be 
appears  and  vouches  the  common  vouchee,  it  is  then 
good  ;  for  if  a  man  he  vouched  and  appears,  and  fufiera 
the  Recovery  to  be  li.J  againl^.  the  tenant  to  the  precipe, 
it  is  as  erfec^ual  to  bar  the  ellaie-tail,  25  if  he  hiiiiiclf  were 
i  the  Rccovcree.  Sjik.  571. 
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TnuT!  RecomieJ  it  u  rifCpfTirv  tliat  'be  Rccovcrcc,  or 
tfra-'t  to  iKc  fr.To;:.  y.  he  i»  ufoally  CiUcd.  be  afiu;illy 
fcit'd  of  ittf  Irr-rLi-id.  elfc  the  Ktcovcry  it  void,  Pigct 
28     For  a!)  idirnt!,  to  recover  the  fcilin  of  Und<.  muft 
be  brought  3(>i\m(l  the  a^iusl  teiani  of  'he  freehold,  elfe 
the  fuit        lote  its  cff-rct  ;  fincc  the  freehold  cinooi 
be  recovered  of  htm  whoha>it  not.    AnJ,  though  thefe 
Recoveries  are  in  iFicinfclvts  fabulous  and  fttlttiou»,  yet 
ii  M  n.ccfTary  titat  there  bir  ailertt  fahuUt,  properly  qua- 
lifted.    But  the  nitciy.  thought  by  fome  modern  pra^ti- 
tvoneri  to  be  rrqoiiite  in  conveying  ttte  legal  freehold, 
io  order  10  make  a  good  tennni  toihe  fraci^tt  is  removed 
by  the  provifions  of  the  fiat.  14  Gto.  2.  f.  20;  which 
cnad)i,  with  a  retrofpe^  »nd  conformity  to  the  ancient 
rule  of  law,  thic.  though  the  Icgit  freehold  be  vcfled  tn 
leiTccs,  (for  lite,)  yet  thofc  who  arc  entitled  to  the  next 
freeiiold  ertiie  in  reiraindcr  or  reverfioo  may  make  a 
good  tenant  to  the  praaf^  ;  — that,  though  the  dcrd  or 
fine  which  creates  fuch  tenant  be  fubfrquent  to  the  judg* 
raent  ot  Recovery,  yet  if  it  be  in  the  fjme  term,  the  Re- 
covery th^U  be  valid  in  law  ;  and  that,  though  the  Re- 
covery itfclf  do  not  appear  to  be  entered,  or  be  not  re- 
gularly er.t.'redf  on  record,  yet  the  deed  to  make  a  te- 
nant to  the  pra-eipt,  and  declare  the  ufei  of  the  Re- 
covery, fhall,  after  a  pofTeflion  of  twenty  yean,  be  fufB- 
cient  evidence,  on  behalf  of  a  purchafcr  for  valuable 
confider:^tioii,  that  fuch  Recovery  was  duly  fuficrcd. 
3  C«jwn.  c.        -And  by  this  aft  alfo,  Common  Reco- 
veries Hiall,  after  twenty  years  from  the  time  of  fuffer- 
in(^  them,  be  desmed  valid,  if  it  appears  r.n  the  face  of 
fuch  Recovery,  that  there  was  a  tenant  to  the  writ ;  and 
U  the  perfont  joining  in  fuch  Recovery  had  fufficient 
cttite  and  power  to  (uffer  the  fame  ;  notwithllinding  the 
deed  or  deeds  for  making  the  tenant  to  the  priaipt^ 
fhotjid  be  loll  or  not  appear.    For  the  operation  of  this 
fUtute,  fee  1  Burr,  1 1 ;  :  z  Burr,  1074. 

In  refpcA  to  ellatei-t.itl,  and  barring  them  by  Reco- 
f  cry,  what  is  principally  to  be  regarded  is,  that  there 
muft  be  a  legal  tenant  to  the  fr^^zpt  at  the  time  of  the 
writ  purchafed,  or  at  the  return;  for  fince  eftates-iail 
are  only  barred  on  account  of  the  intendeii  recompcncc. 
which  is  to  follow  the  defcent  of  the  tail,  where  there 
happens  to  be  ik)  tenant  to  the  prxapt,  the  demandant 
cm  really  recover  nothing;  confc^uently  the  fuppofed 
tenant  can  have  no  recompencc  in  value  againft  the 
vouchee  ;  for  that  is  only  given  agaioil  tlie  vouchee,  in 
confideration  of  what  the  tenant  loll.  Hob.  262. 

As  if  there  be  tenant  lor  life,  remainder  in  tail,  re- 
mainder in  fee,  and  tenant  for  life  with  the  remainder  in 
tail  fufFer  a  Recovery,  with  voucher  over,  this  fhall  not 
bar  the  remainder  io  rail,  nor  the  remainder  in  fee  ;  be- 
cauCe  the  remainder*  man  in  tail  was  not  tenant  to  the 
pratipt,  confequenily  could  not  have  the  intended  recom. 
pence,  becaufe  that  was  given  in  lieu  of  the  eflate  re- 
covered, which  was  no  greater  than  the  cllate  for  life,  he 
only  being  legal  tenant  10  the  prtrttpf.  i  Rel.  Air.  395  : 
Dttr  353  :  CV*.  £/ix.  6;o;  ^Ul>r  259,  256. 

In  a  writ  of  error  to  revcrfe  a  Common  Recovery,  the 
tenant  to  the  pratife  was  made  by  a  Fine,  the  Recovery 
wai  fu€ered,  and  the  Fine  reverfed  ;  yet  it  was  held  a 
^Qod  Recovery,  for  there  was  a  good  tenant  to  the  pr^e- 
cipr  at  the  time,  t  StiJi.  568.  See  title  Fmr  tf  Lands. 

if  a  manor  be  given  to  a  man  and  a  woman,  and  the 
htirt  of  the  body  of  the  man  begotten  on  tlic  woman, 
9 


and  they  intem^srry,  and  then  the  huftanj  fafTeri  t  Rc« 
cavcryof  the  whole  manor;  thi%  is  good  for  a  moiety* 
lieciufe.  the  gift  brifg  oiaJe  l'  f(.re  marn.ige,  tliey  had 
each  an  undiviJcJ  moicty,  which  they  may  tran>fcr  ;  bet 
the  Recovery  can  operate  but  for  a  moiriv,  becaufe  the 
hufband  only  w.is  tenant  to  the  praapt,  confrqucntly 
the  dcmmdant  only  could  recovirr  his  intercll  in  the 
manor,  which  was  but  a  moiety.  9$.  See  this  Dic- 
tionary, title  Baroaami  Femt. 

If  lands  arc  giten  to  a  man  snd  bis  wife,  and  the 
heirs  of  the  body  of  the  huiband,  and  a  Recovery  is  had 
againfi  him  only,  this  Recovirry  will  neither  bar  the  re- 
vertion,  nor  the  tail ;  lor  the  recompcncc  being  to  go  in 
fucceflion,  as  the  cllate  which  the  tenant  loft  would  have 
done,  the  huftrand  could  not  lofc  alt  the  land,  becaufe  he 
was  not  a  legal  tenant  to  the  whole,  his  wife  being  joirt 
tenant  with  him  who  was  no  party  to  the  writ ;  nor  could 
the  Recovery  be  ?.ood  tor  a  moiety,  becaute  there  arc 
no  moieties  between  baron  and  feme,  but  both  are  coo- 
ftdcicd  as  one  perfon  in  Law  ;  but  if  the  hulband  had 
levied  a  fine,  and  the  conufcc  faffercd  a  Recovery,  and 
vouched  the  hufband,  who  vouched  the  common  vouchee* 
this  had  been  a  good  bar  of  the  entail  ;  for  there  the 
hulband  came  in  to  defend  the  rllaic-t-iil,  which  the 
wite  was  a  Itranger  to ;  and  the  aflfcts  which  he  reco- 
vered over  is  a  recompencc  for  the  edatc-tail,  which  he 
only  hid  a  right  to,  without  the  feme,  and  which  theLaiv 
gives  him  a  poAcr  to  di'pofe  of.  M9:r  no :  3  Co.  ^  : 
2  Jitl.  Ahr.  39;  :  4  Le<iH.  93  :  1  AoJ.  i&a  :  2  Saik.  t^bi. 
In  eje^^ment,  on  Ipecial  verdict,  the  cafe  was,  A.  feifcd 
in  fee  of  the  lands  io  quellion.hath  ilTue  Q.  hii  cMetl  fon» 
C.  his  lecond,and  D.  his  third  fon  ;  on  a  marriage  in- 
tended between  D.  his  youngeA  fon,  and  one  E.  he  (  V.) 
before  the  marriage,  covenants  to  fland  feifed  to  the  ufc 
of  himfclf  for  life,  remainder  to  D.  and  £.  and  the  heirs 
male  of  their  two  bodies,  remainder  to  D.  and  the  heirs 
male  of  his  body,  remainder  to  C.  and  the  heirs  male  of 
his  body,  remainder  to  B.  and  the  heirs  male  of  his 
,  body,  the  remainder  to  his  own  right  heirs;  J.  dies.  % 
I  pr^iipf  is  brought  againft  one  Vpint  as  tenant  of  the 
freehold,  and  alter,  before  the  rtturn  of  the  writ,/),  by 
bargain  and  Lile  conveys  the  Und  to  {//fen  and  his  heirs, 
and  the  deed  wa&  enrolled  after  tbe  return  of  the  writ, 
and  within  fix  months:  Uptoa  vouches  D.  only,  without 
his  vvife,  and  a  common  Recovery  wai  fu^'cred  to  the 
ufe  of  D.  and  his  heirs ;  then  E  dies,  and  after  0.  dies 
without  ilTue  male,  having  tffuc  four  daughters  ;  aad  be- 
tween them  and  C.  in  remainder  wji  the  quellion,  w'^at 
!  wai  barred  by  this  Recovery?  ift.  It  wai  agreed  on 
both  lidcs,  that  here  was  a  good  tenant  to  the  pr^upt, 
the  bargain  and  U\c  being  nsadeto  Upton  before  the  re- 
turn, yet,  it  being  enrolled  in  doe  time,  the  freehold  was  in 
UptJM,  ai  iniiia.  adly.  That  this  fettlement  being  made 
before  marriage,  when  the  hufb.ind  and  wife  took  by 
moieties  and  not  by  intieities,  the  hullmnd  had  abfoluic 
power  over  his  own  moieiy  ;  therefore,  fcr  that,  the  Re- 
covery svas  an  ablolute  bar;  wherein  this  differs  from 
the  cafe  or  Ouv«  and  Morgan,  (the  preceding  cafe,) 
3  C*.  5,  where  they  took  by  inttcnics.    3dly,Tbat  this 
Recovery  was  no  bar  to  the  other  moiety  of  E.  becaufi* 
fhe  was  not  party  ;  but  her  eilate-tail  in  :tiat  continued 
untouched,  though  it  was  urged  alfo  to  be  a  bar  for  ber 
moiety,  fhe  dying  brD,  and  fo  her  hulband  in  as  fo!e 
tenant  of  the  whole  ah  itutio;  and  titxt,  during  ibc 

coverture. 
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•overtore,  the  hufband  had  power  to  make  a  good  tenant 
of  the  witole  ;  but  the  Court  hiM  ctherwile.  4ihly,  U 
was  helj,  that  the  eAatc-ttil  to  Z).  and  £,  being  dcier- 
mined,  the  remainder  to  /).  in  uil  malc-gcnerjl,  and  all 
the  other  rcmaindcri  depending  thereon,  were  barred  ab- 
folutcly  by  thii  Rcvt>very  ;  for  /).  comin?  in  ai  vouchee, 
conici  in  privity  and  rcprcfentatioii  of  all  t-c  edates  he 
hiitU  or  had,  confc<]uently  he  comes  in  reprcfentatiun  uf 
the  remainder  to  hunlelf  in  tail-male  general,  and  then 
the  recompcnce  in  vaKie  ^oes  to  chat,  and  alfo  to  all  the 
other  remiindcrs  depending  thereupon,  and  by  confc- 
(jurnce  all  arc  barred  by  the  Recovery.  3  iff.  107. 

Tenant  in  uil,  in  conitd<:rr.tion  of  his  fjn*s  marriage, 
covenants  to  tUnd  feifrd  to  the  ufe  of  himielf  and  his 
heirs  till  the  marriage,  and  then  10  the  ufe  of  himfelf 
for  life,  and  after  to  the  ui'e  of  hii  fon  and  to  the  heirs 
of  his  bod/,  and  fufTers  a  comm  m  Recovery  with  Tingle 
voucher  to  ihts  purpol'*,  and  tticn  dies  without  ilTue  : 
This  Recovery  did  nuc  bar  ihe  remainder  expectant  on 
the  eltatc-iail,  for  the  covenant  had  chmged  the  cftate. 
tail  into  a  fee,  confequently  the  recompence  could  not 
be  in  Itcu  of  the  entail ;  fincc  the  tenant  to  the  pr.ta^t 
was  not  feifed  of  the  cHatc-t-iil  at  the  tmie  of  the  Re- 
covery fuffcred.  Yelv.  51.  But  fee  2  Zalk  619,  which 
feenjs  contrary. 

A  tenant  for  life,  remainder  to  B.  in  isU,  the  remain- 
der to  C.  m  fee,  A.  and  B.  join  in  a  Fint  comecu,  Scz.  to  a 
Ilrangcr,  who  renders  it  10  A,  for  life,  remamder  to  D. 
and  his  heirs ;  afterwards  A.  and  B.  fufifer  a  Recovery 
with  tingle  voucher  to  the  ulc  of  B.  and  his  heirs  :  This 
Recovery  di.i  not  bar  ihc  remainder  in  fee,  becaufe  by 
the  render  they  were  feifed  of  a  new  eftaie,  and  B.  was 
not  either  tenant  in  p  fTefllon,  or  fciffd  ia  riglit  of  the 
entail  confeijoently,  the  recompence  being  given  io  lieu 
of  the  ellate  recovered,  the  tail  cokild  not  be  docked, 
nor  the  retnainder-msn  barred  by  this  Recovery,  be- 
caufe the  tenants  to  the  pr^clpt  were  not  feifed  of  it  at 
the  time  of  the  Recovery  luficred.  Cm.  Elix.  807  : 
A/twr  63  f. 

If  the  tenant  in  tail,  to  whom  the  eftate  has  defccnded 
tx  parte  matfiHiU  fufiers  a  Recovery,  and  declares  the 
ofcs  to  hiinfcU  in  fee,  the  eiUte  will  dcfcend  to  an  heir 
on  the  part  of  the  mother,  even  if  he  had  the  revcrfion  in 
fee  from  his  fatiier  ;  and  'vice  i;tr/a  \  but  if  he  loolc 
theellatc  mil  by  purchafe,  the  new  fee  will  defcend  to 
the  heirs- general.  5  Term  Rtp.  104.  If  then  a  perfon 
who  has  inherited  an  etlate  tail  from  bis  mother,  wilhes 
to  cut  oft'  the  entail,  and  to  make  the  eflate  defcendtble 
10  his  heirs  on  the  part  of  the  father ;  after  the  Re- 
covery, he  ought  to  make  a  common  conveyance  to 
trulUes ;  and  to  have  the  eHate  recunveyed  back  by 
them;  by  which  means  he  will  take  the  eltatc  by  pur- 
chafe,  which  wit!  then  defcend  to  hij  heirs-general. 
2  Comm.  362,  in  n. 

2.  At  to  the  ufe  of  the  fuigle  and  doable  voucher,  it 
has  been  already  obferved,  that  the  tenant  who  lo(es  the 
land  hai,  on  his  vouching  over,  a  rccompence  in  value 
adjudged  agdinil  his  vouchee,  which  is  to  go  in  the 
fame  fucccnion  ai  the  land  recovered  would  have  done: 
Now,  a  Recovery  with  fingJc  voucher  is  fufiicient  to  bar 
an  ellate-tail,  where  the  tenant  in  tail  ts  tenant  10  the 
pr^ttrpe,  and  fciled  of  the  lands  in  t*il  at  the  time  of  the 
prmtpt  brought  againll  hini  ;  for  the  recompcsce  in 
value  muil  foUow  the  dcfceni  of  the  land  which  be  loiin ; 


and  when  that  proves  to  be  the  cftate-tiil,  then  the  HToe 

is  fuppcfcd  (o  have  an  equivalent  for  it,  confeqtiently 
not  prejudiced  by  the  Recovery  ;  but  becaufe  a  &ngl« 
voucher  can  h.^x  only  the  citatc  which  the  tenant  is 
feifed  of  at  the  time  of  the  prcttipe  brought,  and  not  any 
rii>ht  which  he  hath,  it  wa^  found  neccH'dry  to  admit  the 
ufe  of  a  double  voucher  ;  for  if  luch  tenant  in  tul  dif- 
coniinue  the  tail,  and  take  hack  an  cftate  or  difleilc  the 
difcontinucc,  a  Recovery  againll  him  with  a  voucher 
over  could  not  bar  the  cAate-tail  ;  for  the  recompcnce 
comes  in  lieu  of  the  land  recovered,  which  was  the  de- 
feafible  ellate,  confequently  the  ilVuc  has  nothing  in 
value  for  the  tlUtc-tail,  without  which  he  cannot  be 
barred.  Bro,  title  Becevtrj.  Ttlv»  5  i  :  3  Ctf.  5  :  Moort^O, 
But  if  in  this  cafe  tenant  in  tail  after  dilTeiftn  had, 
either  by  fine,  or  rclcafe,  made  a  lenaoc  to  the  prttcipt, 
and  came  in  himfelf  as  vouchee,  and  then  vouched  over 
the  common  vouchee;  this  double  voucher  had  been 
fu£cicni  to  bar  the  ien.tni  in  uil,  and  his  heirs,  of  every 
cflate  of  which  he  was  at  any  time  feifed  ;  for  when  the 
tenant  in  tail  comes  in  as  vouchee,  it  ts  prcfumed  he 
will,  and  he  has  an  opportunity  to.  fet  up  every  title  he 
had,  to  defeat  ihc  detnnndant ;  and  fince  wh&t  he  offered 
was  not  lufHcient  to  bar  the  demandant,  the  Court  takes  it 
for  granted,  he  had  no  other  title  than  what  he  fet  cp  ; 
therefore  will  give  him  but  one  recompence  for  zW. 
^C9.6.&:  P/ewJ.  S:  Cio.  £lix.  $02 :  i*^.  100,  .Vv.r 
365  :  /U^.  263. 

Thus,  if  A.  be  tenant  for  life,  remainder  to  B.  in  tail, 
and  a  llranger  difleilcs  A.  and  eofcoifs  B.  if  3  praapc  bt 
brought  againd  B.  and  a  recovery  fuffcred  as  ufual, 
this  lh.ill  not  affcA  the  cHate-tuil  ;  becaufe  B.  had  only 
a  right  to  that,  and  was  doc  feifed  of  it ;  and  the  recom- 
pence was  not  given  in  lieu  of  the  tail,  becaufe  the  tftaie- 
tail  was  not  in  qaellion,  on  the  Recovery,  for  B.  could 
not  lofe  the  eAate  he  had  not ;  but  if  in  this  cafe  B.  had 
made  another  tenant  to  the  pracpt^  and  came  in  himfelf 
as  vouchee,  this  liad  barred  the  enuil.  3  Co,  58,^: 
2  Rd.  Ahr.  395. 

U  A.  be  tenant  for  life,  remainder  to  B.  in  tail,  and 
B.  diAeifes  A.  and  fuft'crs  a  common  Recovery,  himfelf 
being  tenant  to  the  pra-iipe  ;  this  Recovery  with  a  tingle 
voucher  is  fufiicient  10  bar  the  elUte-tail  in  B.  becaufe 
he  was  a^ually  feifed  of  ihat,  at  the  time  of  the  /r^- 
(ipe  brought  agaiofl  him ;  for  his  dilTeilin  did  not  dtvefl 
his  own  elhte,  but  only  gave  him  a  defeafible  cftatc  for 
life,  which  was  immediately  merged  in  his  remainder^ 
becaufe  the  cAnte  for  life,  and  hii  inheritance,  could  not 
fubfiA  together  at  the  fame  time  in  him  2  Rcl.  Ahr.  395, 
Thus  we  fee  how  rAaie&  tail  arc  barred  by  Rccove* 
ries,  and  the  ufes  of  the  fingtc  and  double  voucher ;  and 
in  this  rcfpciflthe  operation  oTa  Recovery  is  correfpond- 
er.t  to  that  of  a  Tine,  for  they  are  but  different  ways  of 
iranifcring  cAjtcs-l.iil  fer  fccurity  of  purchafers;  buf 
the  operation  of  a  Fine  differs  from  a  Recovery  in  rcfpeft 
10  Arangcrs  who  hnve  reverhons  or  remainders  ex- 
peflant  on  eAates-tail^  for  a  Fine  does  not  bar  them» 
unleft  they  omit  to  make  their  cl-iim  within  live  years 
after  the  cdate-tail  is  fpcnt,  and  their  reverfion  or  re- • 
maindcr  becomes  executed  ;  but  a  Recovery  reaches  them 
immediately,  and  at  the  fame  time  bars  the  eliate-tail 
and  all  reverfions  and  remainders  ou  account  of  this  fup. 
.pofed  and  imaginary  recompcnce.  Co.  /,//.  372,  a  : 
2  Rd.  Ahr,  396  :  iVi3/  1 56  :  Brt,  title  R4<9ytry,  2d,  5  ^ . 

And 
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And  asi  Common  Rfcovcry  fufFcrcd  by  tenant  in  tail 
birs  ail  rcvcrfioni  and  remainders  expcAaiU,  fo  it  avoids 
all  charges.  tcaTes,  and  incumbrances  midc  by  thofc  in 
reverfion  or  remiindcr,  and  the  Recovcror  ihall  enjoy  the 
land,  free  from  anv  charge,  for  ever ;  as  where  he  in 
remainder  on  an  elUte-tait,  granted  a  rent  charge,  and 
the  tenant  in  tail  fuficred  a  Recovery;  it  was  adjudged, 
that  thcgiaiuec  could  not  dittrain  the  Reccvcror ;  for 
fincc  the  rent  was  only  at  the  firii  good,  bccaufc  of  the 
polSbility  of  the  grantor's  remainder  coining  in  pof- 
feiCon,  when  mat  pollibility  ccires.  by  the  Recovery  of 
tenant  in  tail,  fuch  grant  mull  then  become  void.  Mc-jf 
iq8:  Cti.Euz,  718:  i  Co.  62:  2  Ral.  Abr.  396: 
JVosr  i;4  :  4  Uen.  i^Oy  i^t,  :  Poph.  5.6.  ^ee  cite  \{.\ . 

Tenant  to  the  pra^tpi  may  be  made  either  by  fine, 
feoDmcnt,  leafe.  and  releafe.  or  by  bargain  and  fale  en- 
rolled. IVtlf.  See  further,  Fm.  Ah,.  Rtiixirj  (U)  : 
Com  pig.  Jtf(^9-vfry  (Q  3,):  Pig.  6^,-2.  A$  to  the 
do«^^riiie  of  tenant  to  the  pvatipe  by  M£,:jln,  fee  1  Burr, 
to:  1  Burr.  106;.  Tenant  to  the ^r^.-f/<- made  by  Fine, 
Recovery  fuiFsrcd,  I'inc  leverfcd  :  yet  held  a  good  Reco- 
very, for  there  was  a  temni  at  the  time.  2  Salk.  56S. 
For  if  the  perfon  againft  whom  the  frte:t^t  is  brought,  be, 
at  the  lime  when  pr.tdp,-  it  fusd,  or  at  anv  time  be. 
fore  judgment,  artual  tenant  of  the  Ircehold ,  it  i>  imma- 
terial what  become}  ofit  afterwards.  1  1>:;}.  203, A  tn  m. 

Tliough  there  is  no  tenant  to  the  pr.Tcipf,  the  Reco- 
very is  good  againfl  the  party  who  fuffcred  it,  by  way 
of  elloppcl ;  though  not  againll  remainder-men  or 
firangers.  lo^Vci/.  45.  And  though  the  tenant  for  life 
keeps  the  poffeffion,  yet  the  Recovery  will  be  good. 
Pig,  41.  And  a  furrender  by  tenant  for  life  (hall  be  pre- 
sumed on  a  Recovery  of  40  years  ftanding.  2  Sira.  1 1 29, 
IZ67  :  fee  2  Biur.  1069. 

3.  if  Fines  or  Recoveries  be  levied  or  fuffercd  with- 
out any  good  confideration,  and  ivithout  any  ufcs  de- 
clared, they,  like  other  conveyances,  enure  only  to  the 
ufc  of  him  who  levies  or  fuifers  them.  D\tr  18,  And  if 
aconCdcration  appears,  yet  as  the  mort  ufual  fine,  "  Jlr 
ecgKizancf  fit  drtit  ccmc  ece,  i:c."  conveys  an  abfolute 
ellaie,  without  any  limitations,  to  thccognizee  :  ffcc  title 
/*/><■);  and  as  Common  Recoveries  do  the  fame  to  the  Re- 
coveror;  thcl'e  aiTuranccs  could  not  be  made  to  .mfwer 
the  purpofeof  family  frttlements,  (wherein  a  variety  of 
ufes  and  deAgnacions  is  very  often  expedient,)  unlefs 
their  force  and  cfiecl  were  fubjci^cd  to  the  dirc^lion  of 
other  more  complicated  dccdi,  wherein  particular  afcs 
can  be  more  particularly  exprclTcd.  The  Fine  or  Reco- 
very itfelf,  like  a  power  once  gained  in  mechanics,  may 
be  applied  and  dire^cd  to  give  efficacy  to  an  infiniic 
variety  of  movements,  in  the  vaft  and  intricate  ma- 
chine of  a  voluminous  famiiy  fettlemcnt.  And,  if  ihefc 
deeds  arc  made  previous  to  the  Fine  or  Recovery,  they 
arc  called  deeds  ro  L-aJ  the  ufes  if  fubfecjuent,  deeds  to 
dtilart  them.  As,  it  A.  tenant  in  tail,  with  reverfion  to 
himfcU  in  fee,  wou!d  fetile  his  cllate  on  B.  for  life,  re- 
mainder to  C.  in  tail,  remainder  to  D.  in  fee;  this  is 
what,  by  Law,  he  has  no  power  of  doing  efFeflo.-illy, 
while  his  own  eftate-tail  is  in  being.  He  therefore 
ufuallyj  after  making  the  fettlement  propofcd,  covenants 
to  levy  a  Fine,  (or,  \\  there  be  any  i-it*  rmediatc  re- 
mainders, to  fuffer  a  Recovery,}  to  E.  and  directs  that 
the  lame  lhall  enure  to  the  ufes  in  fiich  fettlement  men* 
:ioDed.  This  is  now  a  deed  to  kad  the  u(es  of  the  Fine 
S 


or  Recovery ;  and  the  Fine  when  levied,  or  Recovery 
when  fuffered,  fhall  enure  to  the  ufes  fo  fpecificd,  aad 
no  other  :  For  thoagh  £.  the  Cognizce  or  Recovcror, 
hath  a  fe^  fimplc  vetted  in  himfetf  by  the  Fire  or  Reco- 
very ;  yer,  by  the  operation  of  this  dccd>  he  becomes  \ 
rorre  inftrument  or  conduit-pipe,  feiled  only  to  the  yfe 
of  B  )  C.  .ind  D.  ill  lucccfTiveordcr:  which  ufc  is  executed 
imnicdiateti .  by  force  of  the  Statute  of  Urei.  Or,  if  a 
I  Fine  or  Recover*  be  ha  J  without  anjr  previous  fettlement, 
and  a  deed  be  afierwardt  made  bciaeen  the  parties*  de- 
claring the  ufrs  to  which  the  fame  fhall  be  applied,  this 
will  be  equ:Ily  good,  as  if  it  had  bfeu  txprcUly  leiicd 
or  ftili'cred  in  corfcquccicc  of  a  deed  direiUng  its  o^- 
ration  to  thefe  paniiuiar  cfcs.  For  hyy7a.'.  4^5  Aku, 
c.  16,  indcniurrs  to  Jrciare  the  ufes  of  Fines  and  Reco- 
veries made  after  the  Fires  and  Recoveries  had  and 
fuffcicd,  IT13II  be  good  and  efreiHual  in  Law,  ar.d  the 
Firve  and  Recovery  lhall  enure  to  luch  ufes,  ar.d  b« 
edecmrd  lobeonly  in  trud  ;  notwithllar.ding  any  doubts 
that  had  aiii'en  on  the  Statute  of  Frauds,  29  Car.  2.  (.  3, 
to  the  contrary.  See  zConm.  c.  zi,  and  the  Appendix 
in  that  volume ;  and  tbts  Uidionary,  title  V/ri. 

nr.  The  juo<:ment  obtained  in  a  Common  Reco- 
very being  a  mat'.er  of  record,  and  fimilar  in  almoft  every 
rcfpcA  to  a  judgment  in  an  adverfary  tuit,  can  only  he 
rererfed  by  a  writ  of  error  :  but  no  perfon  has  a  right 
to  bring  fuch  writ  of  error,  unleff  he  has  an  imme* 
diate  interrrt  in  the  lands  whereof  the  Reco\'cry  wa* 
fuifercd  ;  though  the  right  of  bringing  fuch  writ  is  noi 
forfrtted  to  the  Crow-n  on  an  attainder  fur  IJigh  Trealbn. 
Crut/r  et  Bee. 

A  Recovery  ought  rot  to  be  rcverfed  unlefs  writs 
tSfcirt  facial  are  iifued  againfl  the  ttrrt-ttnanti  and  the 
heir :  becaufe  the  errors  in  a  Recovery  ought  not  to  be 
examined  until  all  the  parties  interel'.ed  in  fup^orting  it  be 
before  the  Court :  bet  this  circumlUnce  is  difcretionary, 
and  noty?r;A/yifn/.  3  il/c.V.  119;  274:  HJtCi^. 

Nothing  can  be  alli^ncd  for  error  io  a  Comrooo  Re- 
cover)-, which  contradiAs  the  record ;  and  therefore  no 
incapacity  in  a  vouchee  can  be  aHigned  for  error,  where 
he  appeared  in  perfon  :  but  if  a  vouchee  appears  by  at- 
torney, an  averment  may  then  be  made,  either  that  fuch 
vouchee  died  before  the  day  on  which  judgment  was 
given  ;  or  that  he  laboured  under  feme  pcrfonal  dil'abi- 
lity,  which  rendered  him  incapable  of  futTcring  a  Reco- 
very. See  \  l/'i/f.  41 :  4  Rtp.  7  :  Cro  £■//«.  7 ;t9, and  aartl. 

By  JIat,  2$  £/iz  e.  3,  it  is  cnafled,  that  no  Recovery 
(Fine,  (r'f  )  lhall  be  reverfed  for  falfc  or  incongruous 
Luiim ;  rafure,  interlining,  mifcntring  of  a  Warrant  of 
Attorney,  or  not  leturring  of  the  Shcritf,  or  other  wart 
of  form  in  words,  and  not  in  matter  of  fjbllance.  And 
by  ^«f.  10  11  //*.  3.  e-  14,  that  no  Recovery  (Fine* 
or  Judgment  in  a  real  aftion,  i^e.)  (hall  be  rcverfed  or 
zvuided,  for  any  error  or  defe^  therein,  ontcfs  the  writ  of 
error,  or  fuit  for  rcverftng  fuch  Recovery,  t^<.  be 
brought  and  profccuted  with  efTril  within  twenty  years 
after  fuch  Recovery  fufu-rcd,  CV.  Saving  t^e  light  of 
infants,  femes  coverts,  Uc.  foas  they  bring  their  writ  of 
error  within  five  years  after  their  difabtlitics  removed, 
fiy  this  latter  Aatute,  a  writ  of  error  reutl  be  brought 
within  twenty  years  after  the  Recovery  has  been  fuf- 
I  fcred  ;  and  not  within  twenty  years  after  the  title  has  ac- 
I  crucd.  Cfniji  cm  Rr<.  Act!  by  /at.  21  Jiu.  t.  e.  a6, 
i  pcifor,s 
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per(bns  TufTenng  Recoveries  in  the  name  of  others  arc 
guilty  of  felony  without  bcneiic  of  clergy.  Sec  title 
Fineo/  Lai:JjVl[. 

Where  a  Recovery  is  fuffered  of  lands  held  in  ancient 
demefnef  it  mu(l  be  rcverfed  by  writ  of  deceit.  Sec  utie 
Ancient  Detnefm. 

A  Common  Recovery  fuffered  in  a  copyhold  Court  can 
only  be  reveri'cd  by  petition  to  the  lord,  in  the  nature  of 
a  writ  of  falfe  judgment.  But  it  feems  that  the  lord  of  a 
manor  is  not,  in  alt  cafes,  bound  to  allow  of  any  proceed, 
ings  on  fuch  a  petition.  See  Zb^iu.  P,  C,  67  :  i  ^rr«.  367. 

A%  a  Common  Recovery  can  only  be  reverfcd  by  writ 
of  error,  or  fome  proceeding  of  a  fimUar  nature,  to 
which  none  are  entitled  but  thofe  who  have  an  imme* 
diatc  intered  in  the  lands,  the  Law  allows  all  Jhengers, 
whofe  intererts  are  aife^ed  by  a  Recovery  to  falfify  it, 
by  entry,  afiion,  or  plea.  Thus,  where  a  Recovery  is 
fuffered  by  tenant  in  tail,  although  ibc  ifTue  in  tail  can- 
not enter,  becaufe  the  Recovery  operates  as  a  difconii- 
nuance,  yet  he  msy  bring  z/ormeoon^  and  if  the  Reco- 
very is  pleaded  againll  him,  he  may  falfify  by  pleading 
matter  to  avoid  it ;  but  in  cafes  of  this  kind  he  is  re- 
trained, in  the  fame  manner  as  in  a  writ  of  error,  from 
pleading  any  ihirg  contrary  co  the  record.  Crui/e  on  Rec. 
cites  Boorh-jj.  As  to  the  remedies  for  termors  afFefled 
by  Recoveries,  fee  anie  ;  the  introduction  to  this  title. 

A  Common  Recovery  may  alfo  be  invalidated,  cir- 
coitoofly,  by  evidence  on  a  trial  in  ejeilmenl.  See  ante  I. 

Although  a  Common  Recovery  can  only  be  reverfed 
by  the  Court  of  Common  Pleas  in  the  firil  inllance,  and 
by  the  Court  of  King's  Bench  upon  a  writ  of  error  from 
the  Court  of  Common  Pleas,  yet  the  Court  of  Chancery 
can,  in  fiSt,  invalidate  a  Common  Recovery,  where  it 
appears  to  havcjbeen  obtained  by  fraud  or  impofition;  by 
compelling  the  Recoveror  to  convey  the  eftate  to  the 
perfon  who  is  entitled  in  equity  to  have  it,  or  by  declar- 
ing the  Recoveror  to  be  a  truHee  for  fuch  perfon.  And 
a  Court  of  Equity  will  atforeflrain  the  operation  of  a 
Cora mon  Recovery  to  thofe  purpofes  for  which  it  was  in- 
tended, and  will  not  allow  it  to  have  a  tnore  extenfive 
tftc&.  2  Eq.  Ab.  695  :  Pre.  Cb.  435  ;  and  this  Dii^ion- 
ary,  title  Fine  of  Lands  VII. 

It  has  been  already  abfcrved,  (fee  ante}.)  that  a  Re- 
covery fuffered  by  an  infant  in  perfon  (hall  not  bind 
him  ;  but  though  he  may  avoid  it,  yet  it  cannot  be  done 
by  any  entry  in  paist  but  by  writ  of  error,  and  this  too 
during  his  minority  ;  for  the  judgment  of  the  Court 
being  on  record  mull  be  fet  afide  by  an  afl  of  equal  no- 
toriety;  but  an  infant  may  avoid  a  Recovery  by  writ  of 
error,  as  well  where  he  comes  in  as  vouchee,  as  where 
he  is  tenant  to  the  pracife\  for  though  (llri^iiy  fpeak- 
l"g)  the  Recovery  is  nor  againft  him  where  he  is  not 
tenant  to  the  pracipc,  yet  for  the  greater  frcurity  of  the 
puTchafer,  and  to  ttrengthen  the  Recovery  by  the  ufc  i>f 
the  double  voucher,  the  perfon,  who  really  has  the  right 
10  the  land  in  demand,  comes  in  as  voucher;  and  then, 
by  vouching  over  the  common  vouchee,  has  one  rccom- 
pcnce  for  all  his  titles  ;  conlequently,  if  he  be  the  per- 
ion  who  really  lofrs  the  land,  he  oi^glit  in  reaAm  to  re- 
verfc  the  Recovery,  as  well  where  he  comes  in  as 
vouchee,  as  where  he  is  feifed  cf  the  land  and  is  tenant 
lo  the  pricdfe,  i  Rol.  Ali%  742  :  1  in/.  142. 

If  tenant  in  tail  within  age  comes  in  as  vouchee  by 
tticruej'in  aCcmraon  Recovery,  he  in  remainder  may 


I  afllgn  this  for  error,  for  he  is  party  in  intereft  to  the  Re- 
covery ;  and  where  a  man's  intercA  is  bound  by  ano- 
ther's a^,  it  is  but  reafonable  he  fhould  be  allowed 
to  free  himfelf  from  the  mifchief  by  taking  advantage  of 
any  error  in  it.  1  Rol,  Abr,  755,  796. 

Jf  A,  be  tenant  in  tail,  remainder  to  J?,  and  A.  fuffers 
an  erroneous  Recovery,  and  the  common  vouchee  rclealcs 
to  the  Recoveror  ;  yet  if  A.  dies  without  iflue,  B.  may, 
notwi;hftanding  the  releafe,  reverie  it  by  writ  of  error  ; 
for  the  common  vouchee  is  only  called  in  for  form,  aird 
as  he  has  really  no  intereft  in  or  title  to  the  land,  fo 
really  neither  does  he  make  any  recompence  to  the  per- 
fon who  iofes  the  land  j  therefore  it  were  unrcafonable 
to  carry  the  notion  of  the  imaginary  recompence  fo  far 
as  to  foppofe  him  a  real  fuiferer,  and  thereby  give  hirn 
the  privilege  of  felting  afide  the  conveyance,  by  which 
he  is  no  way  affcdled.  CVo.  EUz..  2,  3. 

In  a  wiit  of  error' to  rcvcrfe  a  Recovery,  fuiFered  by 
an  infant  who  appeared  by  guardian,  the  error  afligned 
was  In  the  entry  of  his  admilfion  by  guardian,  viz.  j-v;/ 
Z./eqmtitr  pro  J.  S. ;  whereas  it  was  objected,  that 
lince  the  infant  was  tenant  to  the  writ,  it  ought  to  have 
been  entered,  that  the  guardian  was  admitted  to  dtpnd 
for  the  infant ;  but  this  exception  was  difallowcd,  be- 
caufe the  words  ad  fequend.  for  the  infant,  fignify  the 
fame  with  ad  dejcndend.  \  for  ad  fequend.  is  to  follow  ani 
attend  the  bufinefs  and  fuit  of  the  infant ;  and  the  guar- 
!  di:in  being  affigiicd  to  do  thnt,  mull  likewife  have  been 
I  a{figned  to  take  care  of,  or  lake  upon  him  the  defence 
of  the  infant's  fuit.  2  Saund.  94,  95  :  i  Mod.  48. 

In  error  to  reverfe  a  Recovery,  the  errors  afligned 
were  ;  1.  That  the  writ  of  entry  was  brought  of  an  ad- 
vowfon  of  a  reflory,  and  of  a  rent  ifluing  out  of  the  rec- 
tory, which  was  a  bit  petifi/ntt  ihcrdorc  the  writ  vicious; 
but  this  was  difnttowed,  becaufe  the  advowfon  and  rec- 
tory arc  dilferent  things  ;  for  he  who  has  the  advowfon 
has  only  the  right  of  prcfentation ;  but  he  who  has  the 
j  rt'ftory  has  the  profits  of  the  church,  out  nf  which  the 
j  rent  iflues ;  confL-quently  there  can  be  no  bii  fetitum  in 
this  cafe,  becaufe  by  the  demand  of  the  advowfon  of  the 
reftory,  and  of  the  rent  ilTuing  out  of  the  reftory,  the 
demandant  recovers  ni  tc  than  by  a  demand  of  the 
reilory  only  :  Another  error  afligned  was  in  the  demand 
of  a  rent  or  penfion  of  four  marks  iff^uing  out  of  the 
reflory,  which  is  fo  unceriain  a  demand,  a  penfion  being 
a  different  thing  from  a  rent,  and  recoverable  in  the 
Spiritual  Court;  but  this  was  difallowcd  ;  becaufe  it  is 
pl.iin  there  is  but  one  fum  of  four  marks  demandrd,  and 
the  penfion  or  rent  mull  be  fynonymoui  here,  becaufe 
they  arc  demanded  as  ifluing  out  of  the  reilory  ;  there- 
fore the  penfion  cannot  be  in  nature  of  an  annuity,  which 
charges  the  perfon  only,  becnufc  ic  is  exprefsly  to  iifue 
out  of  ihc  reilory.  Pop/t.  2%  :  jCe.  41.^. 

In  a  writ  of  error  to  rcvcrft:  a  Common  Recovery,  the 
error  infilled  on  was,  that  the  warr.mt  of  attorney  of  the 
vouchee  bore  date  before  the  Smnmcntas  ad  ivarranii- 
xand.  tfl'ued,  yet  the  judgment  was  r.flirmcd,  becaufe  the 
vouchee  may  come  in,  if  he  will,  before  the  Summonear- 
ad  ivarrant:i::(ind  and  make  his  attorney ;  therefore,  tn 
fuppon  the  Common  Recovery, it  Ibal)  be  prcfumed  the- 
vguciice  was  prclent  in  Court,  and  appointed  liis  attor* 
ney  ;  and  fo  the  dedimus  for  the  warrant  and  the  SummO' 
mas  ad  uaarraniizand,  void.  1  Sid,  213:  i  Le^^.  1 30; 
Ruim.  70t 

RECOUPE* 


RECO 


RECTO 


RECOUPE,  from  the  Fr.  nee:fftr.]  The  keeping 
back  or  Itopping  fometliine  which  is  due ;  and  in 
our  Law,  wc  ufc  it  for,  to  acfalk.  or  difcouot  ;  ai  if  a 
perfon  hath  a  rent  of  ten  pounds  oat  of  certain  landi, 
and  he  dilTcifcs  the  tenant  of  the  land;  in  an  airifc 
brought  by  ihs  difffiflee,  if  he  recover  the  land  and  da- 
mages, the  dilfcifor  lhall  rrccufie  the  rent  due,  in  the  da< 
fnages  :  lb  of  a  rent-charge  iflaing  out  of  land,  paid  by 
the  tenant  to  another,  iJc.  he  may  rtceupt  the  fame. 
Ttrmi  at  Lt}  :  Dytr  z.  See  title 

RECREANT,  Fr.]  Cowardly,  faint-hearted.  Sec 
title  Chst-.^ioH. 

RECTA  PRISA  REGIS,  The  King's  right  to 
Prifage  or  taking  of  one  butt  or  pipe  of  wiMe  before, 
and  another  behind  the  mall,  as  a  cuHom  for  every  Ihip 
laden  with  wines.  Ed'w,  1.  in  a  charter  of  many  privi. 
leges  to  the  Barons  of  the  Cinquc-Poris,  difcharged 
them  of  this  duty.  Cvwtlt.  Sec  titles  Prt/a^t  Cujhmi 
en  MtrtkaJtMji. 

RECTITUDO.  Right,  or  Juftice;  fometimes  it  fig. 
nines  legal  dues,  a  tribute  or  payment.  Le^,  EJ.  Ccnjejf. 
{.  JO  ;  Ltg.  Htn,  I .  c  6. 

RECTO,  Right;  B>-eve  dt  RtSe  \  A  //V//  6/ 
Right*  which  is  of  fo  high  a  nature,  that  as  other  writs 
ill  real  aAions  are  only  to  recover  the  pofTeflion  of  the 
land.  l^£.  in  qucftion :  this  aims  to  recover  the  feilin, 
and  the  property,  and  thereby  both  the  Rights  of  poircf- 
fion  and  property  arc  tried  together.  Co.  Lit,  i  j8.  See 
title  TVrif  if  Right. 

It  hath  twofpecics  :  Writ  of  Right  patent,  and  Writ  of 
Right  ctofe  :  the  firll  is  fo  called,  becaufe  it  is  fent 
and  is  the  highell  writ  of  all  others  ;  lying  for  him  who 
hath  a  fce-firaple  in  the  lands  or  tenements  fued  for, 
againd  tenant  of  the  freehold  at  leaft,  and  in  no  other 
cafe.  F.  K.B.  i,  2,  l^c.  But  this  Writ  of  Right  patent 
fermi  to  be  extended  farther  than  originally  intended  ; 
for  a  Writ  of  Right  of  Dower,  which  lies  for  tenant  ia 
dower  is  patent,  as  appears  by/".  A*.  B.  7.  And  the  like 
may  be  faid  in  fome  other  cafei.  Table  Reg.  Orig.  Alio 
there  is  a  fpectal  Writ  of  Right  patent  in  Z.m</«'i,  other- 
wife  termed  a  Writ  of  Right  ac^ordin^  to  the  cuAom, 
w^ich  lieth  of  lands  or  tenements  withm  the  city,  ls\. 
The  Writ  of  Right  patent  is  likewife  called  ir^ve  magnum 
dtRtdi.  Rtg.  Orig.  9  :  flitat  lib.      <.  32. 

A  Writ  of  Right  clofe  is  brought  where  one  holds  Undi 
and  tenements  by  charter  in  ancient  dcmefne,  in  fee- 
iimplc,  fee  tail,  or  for  term  of  life,  or  in  dower,  and  is 
diiTeifed ;  it  is  dire^ed  to  the  batlift'  of  the  King's 
manors  or  to  the  lord  of  ancient  dcmefne,  if  the  manor 
is  in  the  hands  of  a  Subjed,  commanding  him  to  do  Right 
in  his  Court :  this  writ  is  a)fo  ciilled  brivt  f^irvMm  dt 
Rt:h.  F.N.B.w  :  Rtg.  Orig.  g  :  Briiien,  t.  no. 

It  a  pertbnfeifed  in  fec-fimplediei  feifed  of  fuch  edate. 
and  a  llrtnger  doth  abate  and  cn;er  into  the  hnd, 
and  dcforcr  ihe  heir ;  the  heir  may  fuc  a  Writ  of  Right 
patent  agiinit  the  tenant  of  the  freehold  of  thefame 
land,  or  an  .^flife  of  Afart^'a/tttjhr.  1 1  ji^.  17. 

In  a  Writ  of  Right  patent,  the  demandant  is  to  count 
of  his  own  ftrtfin,  or  of  the  feifm  of  his  anceltor ;  if  one 
bring  the  writ  as  heir  to  .to  anccftor,  he  may  lay  the 
feifin  and  efplees  as  in  pernancy  of  the  profits  of  the 
lands  in  his  ancelfors;  and  tvhere  it  ia  broaght  by  a 
fiilbop  or  Body-politic,  fciAn  of  the  efplees  is  to  be  laid 
in  (hemfclvcs,  or  in  ihcir  prcdcccfTorJ.  AVw  AW.  Br,  10. 


Where  a  Writ  of  Right  dofels  dire£led  to  tlfe  lord  of 
whom  the  lands  are  holden,  and  he  aiII  not  hold  bii 
Court  to  proceed  on  it  i  a  writ  lhalt  iflue  requiring  him 
to  hold  his  Court,  t^c.  And  if  the  lord  hold  his  Court, 
but  will  not  do  the  demandant  right,  or  deljy  it,  the 
plea  may  be  removed  by  the  writ  called  Tdt  into  the 
County -Court  of  the  Sheriff ;  and  from  thence  by  Recor^ 
dari  into  the  Common  Pleas.  UtrM  Nat.  Br,6,j»  See 
title  if,  it  ef  Right. 

G!at7vil  tccnis  to  make  every  writ,  whereby  amanfues 
for  any  thing  due  unto  him,  a  Writ  of  Right,  e.  10— tz. 

KbCTO  DE  AovocATioNi  EccLtsK-E,  A  Writ 
which  lay  at  Common  Law,  where  a  man  had  right  of 
advowfon,  and  the  parfon  of  the  church  dving,  a 
flrangcr  presented  his  clerk  to  the  church  ;  the  parly 
who  had  the  right,  not  having  brought  his  a£lion  of 
fuare  impttJit  nor  Jarrtin  frtjtmmtntt  but  having  futTcrcd 
the  flranger  to  ufurp  on  him  :  and  it  lay  only  where 
an  advowloo  was  claimed  in  fee  to  him  and  his  heirs. 
F.  A  B.  30.  See  tide  Ad-wKvfon  111  :  3  Omm.  t.  i6. 

RECTO  ot  CusToniA  Tex**  et  H.tREnis. 
A  Writ  of  Right  e/trarj.]  A  Writ  which  lay  for  him 
whole  tenant,  noloingof  him  in  chivalry, died  in  nonage, 
agatnA  a  Uranger  who  entered  on  the  land,  and  took  the 
body  of  the  heir.    By  the  1 1  Cor.  2.     24.  it 

is  become  ufclcfs  as  to  lands  holden  ia  c&pitty  or  by 
knights-fert  ice  ;  but  not  where  there  is  goandian  in  fo- 
cage,  or  appointed  by  the  Uft  will  and  teftamcnt  of  the  an- 
ceitor.  For  tiie  form,  fee  inf.  S.B.  139  :  Rtg. Orig.  161. 

Guardian  in  locage  was  always,  and  Kill  is,  entitled  to 
an  adion  of  Rofatjhmtnt  tf  Ward^  {Ra^sjhneat  de  Card; 
fee  that  title ;)  if  his  ward  or  pupil  be  taken  from  bim ; 
but  then  he  mull  account  to  his  pupil  for  the  damages 
he  fo  recovers.  /iaU  <wi  F.  K  B.  139.  And  as  he  tvas 
emiilcd  at  Common  Law  to  this  /^r/f  rf  Xigk 
tf^ard,  fo  it  (cems  th.ii  he  is  ftill  entitled  to  this  anti- 
(joaied  remedy.  3  Ccmm.  141.  But  a  more  fpccdy  and 
lummary  method  of  redrcfling  all  complaints  relative  to 
Wards  and  Guardians  hath  of  laic  obtained,  by  an  appli- 
cation to  the  Codrt  of  Chancery  :  which  is  the  fuprtme 
guardian,  and  has  the  fupcrintcndmt  jurifdiclion  of  all 
the  infants  in  the  kingdom.  Sec  title  Cuardian  I,  3,  4; 
and  pajjim. 

RECTO  DE  Don;  AWritofRightofDower.which 
lies  for  a  woman  uho  h.i*  received  part  of  her  Dower, 
and  demands  ihe  rcfiduc  againlt  the  heir  ofthc  hufband, 
or  bis  guardian.  F.  N.  B.  7,  8,  147  :  Co.  Litt.  31,  38. 
See  title  Dciutr. 

RECTO  D  E  Dot  e  v  k  oe  Ni  h  i  l  h  a  e  et  ;  A  Writ 
of  Rignt  which  lies  in  cafe  where  the  huib^nd,  having 
diver*  lands  or  tenements,  hath  affured  no  Dcwer  to  bis 
wife,  and  Ihe  thereby  is  driven  to  fuc  for  her  thirds 
againft  ilie  heir,  or  his  guardian.  Old  Nat.  Br.  6  :  Rtg. 
Orig.  170.  See  title  Dyiver. 

RfcCTO  qv^t^I>o  (or  quia)  Dominvs  remi- 
siT  ;  A  Writ  which  lieth  where  lands  ur  lei  emems.  ia 
the  leigniory  of  any  lord,  are  in  dem.ind  by  a  Writ  of  , 
Right :  if  the  lord  in  luch  cafe  holdcth  no  Court  (or 
hath  v\aived  his  right)  at  the  prayer  of  demandant  or 
tenant,  but  fends  to  the  King's  Court  his  writ  to  put  the 
caufc  thither  for  that  time,  (faving  to  him  at  oiiier 
times  the  right  of  his  feigniory,)  then  this  writ  fhall 
ifltie  out  for  the  other  party,  and  hath  its  name  from  the 
words  therein  WDtained.  F.  AT.  B,  16.  Sec  title  ff'rii  of  \ 

RECTO 


RECTO 


RECUSANTS. 


RECTO  DE  HATiONABiLi  Parte,  A  Writ  of 
Right  lyittg  becwcen  privie:>  in  blocd,  as  brothers  in  Ga- 
wUikJ,  liAcrs,  and  other  coparceners,  for  land  in  fee- 
limplc.  If  there  be  two  rulcri,  and  the  ancellor  dieth 
feifcd  of  bnd  in  fce»  and  one  of  the  fillers  enters  into 
the  whole,  and  (ictbices  the  other,  (be  who  it  deforced 
(lull  liive  the  Writ  of  Right  ^/e  rarunuhih  Parle ;  to  have 
her  najQ/jahU  or  proporlion^iblc  I'uri :  And  if,  where 
there  &rc  tut)  Ancr»,  after  the  death  of  the  ancellor  cht-y 
enter  and  occupy  in  common  as  coparceners,  and  then 
one  of  them  deforce  the  other  to  occupy  that  which  it 
Appendant  or  appurtenant  to  the  mcTt'u3gc,  (5V.  which 
thry  have  in  coparcenary  ;  flic  who  is  deforced  flial) 
have  tliis  uric.  AUb/if  the  ancctW  wrre  dificilcd  of 
Und»,  and  dieth,  and  one  filler  entcrcth  into  the  whcle 
land,  and  dcforceih  her  filler,  fhc  Oiall  have  the  writ 
a^air.fl  her  other  fiflcr  :  Fur  it  licth  as  well  on  a  dying 
fcifcd  of  the  ancellor,  if  one  ftftcr  enter  on  ail,  a*  where 
the  anccftor  doih  not  die  fciled ;  and  it  is  a  writ  of 
right-picent,  t^V.  F.  N.  B.  <y  :  Nt-w  Nat.  Br,  ig,  10. 

In  tiiift  writ  the  demand  AiaII  be  uf  a  ceruin  portion 
of  land,  to  hold  in  feveralty  ;  and  voucher  and  view  do 
oot  lie  in  it,  bccaule  of  the  privity  of  blood  ;  but  in  a  ra- 
ticnabjl:  Parte  the  view  was  granted,  an.  1 5  //.  5  ;  for  that 
the  anctftlor  did  not  die  feitcd,  i^c,  I'he  procefs  on  the 
writ,  after  removing  into  C.  B.  is  Summons,  Urand  Cape, 
and  Petit  Cafe,  Sec.  F.  N.  B.  9.  See  Booth  on  real acliont. 

RECTO  it;it.DiscLAiMER,A  Writ  which  lies  where 
tlie  lord,  in  the  Court  of  Common  Pleas,  avows  00  his 
tenant,  and  the  tec£Ct  difclaims  to  hold  of  him ;  on 
which  Difclaimcr  the  lord  Ihall  have  this  writ ;  and  if  he 
avers  and  proves  that  the  land  is  ho'dcn  of  him,  he  fliaJl 
mover  baclc  the  land  from  the  tenant  for  ever:  this 
writ  is  grounded  on  the  Hatute  of  Wtjim.  2.  c.  2.  OU. 
Nat. Br.  150.  Sec  title i)//f/fl;«i/-. 

REC  rOR,  Lot.']  A  Governor  ;  Reaor  Etdefue  Parc- 
ehiaiii,  Is  he  who  hath  the  charge  and  cure  o||||j)arini 
church.  It  has  been  held,  that  Ruhr  Eccltfi^'M  one  who 
hath  a  parfonage  where  there  is  a  vicarage  endowed. 
And  when  dioccfos  were  divided  into  p^rifhc^,  the  Clergy 
who  had  ihc  charge  in  thofe  places  were  called  Ktdori  ; 
afterwards  when  their  Reflorics  were  appropriated  to 
monaAcries,  iSc.  tUi  Monks  kept  the  great  tithes;  but 
the  Bidiops  were  to  take  care  that  the  Rector's  place 
Aiould  be  fjpplied  by  another,  to  whom  he  uas  to  allow 
the  fniall  tiifies  for  his  maintenance ;  and  this  was  Ehc 
Vicar.  S-:e  tiilcs  Z*.*//*// ;  i  'uar. 

RECTOriiAL  i'lrHtS;  See  title 

UEC  lORy,  B.tciaria.'l  Is  taken  pro  tniegra  Ealr/ic 
Pai  ocbiali,  (um  sntiui>;u  Juts  jur  'tluu  frtctiitj,  <tt{tmit,aliij' 
^iu  prti'ventuum JpteieLm.  Sptlm.  Alfo  the  word  Re:hiia 
bath  been  o:ten  applied  to  the  Rollor'i  miofion.  or  par> 
fonagc-houfe.  Par<ii.b.  Jfitiq.  ^^g.  Sec  titles  Pur/ea ; 
Par/oHaj^e, 

Kl'XTU'M,  Right;  anciently  ofcd  for  a  trial  or  ac- 
cufation.  Brail,  uo.^. 

Rectum, ESsfe  ;  See  Renins  in  Curia. 

lU  c  r  u  :i  Roo  are.  To  peution  the  Judge  to  do  Right. 
L<^,  /ittr.  e.  9. 

Rectum.  «*/  Rcflum,  To  ftand  trial  at  Lawyer 
abide  by  the  juHice  of  tde  Court.  Ho-vtU,  635. 

RECTUS  IN  CURIA,  i.e.  Right  in  Court;  ore 
who  lland^  nt  the  bar»  and  tio  man  objcAs  uny  offence 
il. 


I  agftinAhim.  Smith  RepuB,  Jngl.  lih.  r.  3.  When  a 
perfuii  outlawed  hath  levirfrd  tlie  outlawry,  fu  ihst  he 
can  participate  of  the  beucdt  of  the  Law,  he  is  faid  10  be 
Regius  in  Cttria. 

RliCUSANTS  ;  See  title  P^p!Jli  I.  2  ;  and  alfo  titles 
Oaths  i  Stnccttjcrmijl i . 

Tde  fallowing  detcrminaiionj  may  perhaps  be  ufeful 
bv  analogy  ;  and  are  iherefure  here  prelcrvcd  as  fupplc- 
mentary  to  what  i>  faid  upon  the  iubjcCt  under  the  titles 
referred  to. 

As  to  liccnfing  a  Rccafant  to  travel,  the  Bllhop,  Lieu- 
tenant, or  Oeputy-iicutcnant,  who  gives  aflcnt  to  ic^ 
murt  be  a  dirtir.cl  perfon  from  the  Juilicecf  Peace  who 
gave  the  licence  ;  therefore,  if  one  and  tjic  fame  perfon 
be  A  JuAice  of  Peace,  and  l^cputy-Iicutcnant,  he  cannot 
act  in  both  capacities ;  but  if  he  Agn  and  fcal  the  licence 
as  a  JuRice  of  Peace,  the  alllnt  of  fome  othrr  Deputy- 
lieutenant,  l^c.  mull  be  had  :  And  it  is  a  good  exception 
to  a  licence  by  four  juAices,  thai  no  p  rticular  caufe  of 
the  Recufant's  travelling  is  exprcircd  in  it.  Cro.  'Jae* 
352  ;  Cc-jjley  210. 

A  perfon  was  indifled  for  Rccufancy,  but  conformed 
before  c^nvi£lion ;  and  fo  again  llie  fccond  time,  and 
was  indited  a  third  time  for  a  relapfe  :  And  on  motion, 
ihii  it  might  Be  certified  into  the  Exchequer,  becaufc, 
by  the  flat»ite  35  Ehz.  c.  z,  he  is  to  lofc  ail  the  bencliE 
which  he  was  to  have  by  his  former  conformity,  the  re- 
lapfe was  certified  accordingly.  1  Bu!j}.  133. 

It  hath  been  adjudged,  that  a  writ  of  error  will  not 
lie  on  a  convidlion  of  a  Rccufant,  for  not  rendering  him- 
felf  to  the  Sheriif,  iic.  becaufc  the  conviifiion  is  no 
judgment,  but  the  Ititutc  gives  procefs  on  it  for  the  for- 
feiture :  So  that  if  there  be  any  faulti  in  it,  the  fame  ia 
to  be  quafhcd  in  the  Exchequer,  the  party  6rA  conform- 
ing. Rajfn.  453. 

An  inlof  mation  ^ui  tarn  was  brought  againA  a  defend- 
ant, feiung  furth,  mat  before  and  on  fucti  a  day  he  waa 
a  Recufant  convifl,  and  that  afterwards  he  confornedy 
iSc.  and  for  three  years  after  had  not  received  the  Sa- 
crament, and  fo  demanded  6c/-  for  every  year  :  On  not 
guilty  pleaded,  the  plainiiAT had  verdict  ;  and  thereupon 
it  was  movcdjihat  the  information  was  incertain,  bcc.tufe 
neither  the  time  was  alleged,  nor  bow,  or  in  what 
Court,  nor  before  whom  the  conviction  was;  and  the 
informer  demands  the  penalty  for  three  years,  when  by 
Aatutc  no  informer  can  J%:.iiand  a  penalty  upon  the  penal 
Liw,  but  by  an  information  exhibited  within  .t  year 
after  the  offence  :  Uut  it  was  rcfolvcd,  that  the  iirll  ex- 
ception iud  been  good  on  demurrer  ;  but  the  defendant 
having  pleaded  Not  guilty,  all  the  <:ircumAance>  of 
coQvidtion  were  admitted,  and  nothing  remained  to  be 
tried  but  ihc  fa^ :  and  as  fijr  the  frconJ  exception  it 
was  good  againA  the  informer  for  hii  part,  but  thould 
not  prejudice  the  King.  Crt  Jac.  365, 

They?*ir.  23  EUz,.  c.  1,  gives  fcveral  remedies  tgainfl 
Recufants  ;  one  for  thr  Kmg  alone,  and  there  the  pro- 
fccoiion  mull  be  by  indifltnciu  in  B,R. ;  the  other  for  a 
common  perfon,  and  that  i%  to  he  by  aflion  of  debt,  bill, 
pbincor  information.  .And  the  fi;t.  29  Eliz.  c,  6,  wtfi 
made  for  the  benefit  of  the  Crown  on  indt£'iment9,  and  • 
doth  nut  extend  to  intormations  ;  therefore  fuch  inform- 
ations may  be  brought  in  any  Coort  of  Record.  IJfh.  204. 

4  D  \\  hire 


Where  the  defendant  is  inclined  on  the  lUtutc  of  Rc- 
cafancy.  cimfor miry  a  ^od  plea  ;  but  not  if  an  aciion 
of  dchc  be  brought,  i  Mi.!.  213  :  huivUf  z  Sijuv.  352. 

A  Rccufant  cerii5ed  into  the  Court  of  Ktnfi's  Bcnchf 
according  to _^itt,  13  Ehx.  r.  1 ,  Ihati  give  fccurity  for  his 
good  brliaviour,  yc  s  BiJ//.  155.  The  judgment  in  Ke- 
cufancy  is  ^u%/  iwuvi3at  eji,  2  Stran^t  io\'A, 

RF.D,  Six.  r.rj/.]  Advice;  and  riiihuna  ii  one  who 
advilcd  thf  death  of  another.  See  DtJbitu.i. 

Reo  Book  op  the  Excii  K^t:  f  r,  Uif*  Hukft 
Scac(ar:i.\  An  ancient  record,  *vhfn:in  arc  rc^'jllcrt-d, 
the  names  of  thoJe  ivho  held  lands  p^r  Baronmm  in  the 
time  of  Htn.  II.  RyUy  667.  Ii  \i  a  niatiufcript  volume 
of  levoril  mikellaneous  treatifes,  in  the  keeping  of  ihi: 
King^j  RtntMbramer,  in  hi*  office  in  the  Exchequer  ;  and 
hatn  Ibme  ihirgi  (ai  the  number  of  the  hide*  of  Uiids 
in  many  of  our  couniitj,  iSe.)  relating  to  the  lime*  be- 
fore the  ConquciV.  There  is  likcwifc  an  cxatl  collec 
tion  of  the  elcuagcs  under  King  Hat.  I.»  Ri.h.  II.,  and 
King  jfohn  ;  and  the  ceremonies  ufcd  at  the  corooatioo 
of  Queen  Eiiuney,  wife  to  King  Ihtiiy  lll.,is'e. 

REDDENDUM.  Is  ufcd  fublbniivcly  for  the  cUufc 
in  a  Icafc,  whereby  the  rent  is  refcrved  to  the  lellbr ; 
which  .inciently  confitlcd  of  com,  flcllt,  ^Ih,  and  other 
vifluaU.  2  72. 

In  debt  for  rent,  the  plaintifi'dcrlared  on  r.  leafc  midc 
a;  Auguji  1 1  tf.  3.  of  a  mcn'uagc,  iSc.  for  fcven  years 
to  commence  from  the  z.^th  day  of  Jutu  before  ;  Resttitn- 
Jxm  quarterly  at  Mkhae'mAj,  St.  7hsmat*s  day,  I.ady-doy, 
and  Mi.i/timi.-ur,  three  pounds  ten  fhillings,  the  firll  pay- 
ment to  be  made  5:  Micbathnai  then  next ;  and  alligncd 
for  breach  that  fourteen  pounds  of  the  rent  was  in  nrrear 
for  one  year,  ending  24  December  anno  1 5  ^H/.  And  on 
demurrer  to  this  declaration,  it  wasobjedcd  that  on  this 
kafe  there  was  no  year  could  be  ended  on  the  24th  of 
Utcer-ihr,  but  on  Sr.  r/fiAi's  Jay,  according  to  the  R^ti 
dtndum'y  which  was  held  to  be  true,  becaule  where  fpe- 
citi  days  arc  limited  in  the  RtJJuiJutu,  the  rent  mult  be 
computed  from  thofe  davf,  not  according  to  the  bahen- 
dum  ;  and  that  the  rent  \s  never  computed  from  the  ha* 
hendumt  but  when  the  RiJdt'ndum  is  general,  i.e.  paying 
quarterly  To  much.  1  Salk.  141.  See  titles  Dad  Jl-; 
Rem  ;  Leaft. 

REDDIDIT  SE,  Haih  rendered  hm/rlf^  Where  a 
znan  procures  bail  for  himfelf  to  an  adion  in  anv  Court 
at  Latv ;  if  the  party  bailed  at  any  time  btrforc  the  re- 
turn of  the  fecondyfinryjr/jj  againil  the  bail,  renders 
himfelf  in  difcharj^c  ol  his  bail,  they  :ire  thereby  dif- 
chargcd.  2  LtU.  Mr.  430.  Sec  titles  Baii ;  S<ire  faitas 
again/i  Bail. 

REODl  TARIL'S.  A  Renter;  ^f^'y/r^W/^-fl, a  Rental  of 
J  ni3nor,or  other  cftate.  CArtider.  Jh&at.  ClaJhn.MS.  92. 

REDDlTION,.Sf</4y.frff.]  .Afurrcndcringor  reftorin^ ; 
being  alfo  a  judicial  acScnowIcdgment  that  the  thing  in 
demand  belongs  to  the  demandant,  and  not  to  the  pcr- 
fon  fo  furrendering.  %cc Jf.tt.aitt:q.  34     35 //.  8. «-.  24. 

REDDITUS  ASSISUS,  A  fct  or  (landing  Rent. 
See  AJifiii-^ 

RE.J)EUVERY,  A  yielding  and  delivery  back  of  a 
thing  :  if  a  pcrfon  has  committed  a  robbery,  and  llolen 
'iic  goodi  ot  another,  he  canno;  afiertvards  purge  the 


ofTcncc  by  any  Rc-deUveiy,  IsV.  Cp.  Vnt.  69  :  V*  C 
yz.  See  titles  R.&Urj  i  Larct/tj. 

RE'DEMISE,  A  re-granting  of  lands  demifed  or 
leafed.  Sec  Ofnii/e  and  Re  drnuj't, 

REDEMPTION.  Rcd(,r:fi,o,'\  A  Ranfora  orCoromu- 
ta'.ion  :  Uy  the  old  S.i.\in  Law.',  a  man  convicted  o(  % 
crime  paid  fuch  a  hue  according  tu  the  clUxnatiun  of  hi* 
head,/ifl  reJcm^ticiu'/kti, 

RE-DISSElSiN.  ^^VAas  ]  A  DiiTcirm  made  by 
him,  who  once  before  sv as  found  and  adjudged  to  have 
dillcii'v'd  [he  fame  man  of  his  lands  or  tenements ;  (or 
uliicli  there  lies  a  I'pecial  writ  called  a  Writ  of  Rc-dif- 
fcifin.  OU  Nai,  Br.  ic6  :  F.  N.  B.  1S8.  See  this  Dkl. 
titles  DiJ[tiJiH%  Jfji/e  of  2<!tvtt  Dijfeijtn. 

REDRESS  OF  INJURIES.  The  more  effeflually 
to  accomplifh  the  Redrcfs  of  Injuries,  Courts  of  JulHce 
Vkxt:  itilliiiued  in  every  civilized  fcciciy,  in  order  to  pro- 
tcfl  the  weak  from  the  infults  of  the  llronger  ;  by  ex- 
pounding 'ind  enforcing  thofe  laws,  by  which  iights  are 
defined,  and  wrongs  prohibited  :  'I'his  remedy  is  (here- 
fore  principally  to  be  lough:  by  application  toihcfe  Courts 
-of  Judice  ;  that  is  by  civil  fait  or  aftion.  3  Comm.  2. 

REDUBSERS,  Thofc  that  buy  ftolen  cloth,  and  turn 
it  into  fome  other  colour  or  f:ifliion,  that  it  may  not  be 
known  again,  Brnivn,  r .  29  ;  3  Inji,  134. 

RE-HjNTRY,  from  the  Fr.  ren'rrr,  rur/uj  infran  ] 
The  refuming  or  retailing  a  pofl'cffion  Utely  had  ;  as  if 
a  man  makes  a  leafe  of  lands,  ife.  to  another,  he  there- 
by quits  the  potTclTion  ;  and  if  he  covenants  with  ih? 
IciTce,  that,  for  non-paymeni  of  rent  a:  the  dav,  it  (half 
be  lawful  for  him  to  re  enter  ;  this  is  a«  mucli  as  if  be 
conditioned  to  tnke  again  the  land  into  his  own  hands, 
and  to  recover  the  poflVlTion  by  his  own  a^,  wiihoac 
nnilLtnce  of  the  Law.  But  words  in  a  deed  give  to 
Re-entry,  if  a  claufcof  Re-entry  be  not  added,  if'ooj'i 

I'ifi.  I  AO. 

OneViy  rcferve  a  rent  on  condition,  in  a  reofTment, 
Icafc,  Ifc.  that  if  the  rent  is  behind  he  Hiitl  re-enter, 
and  hold  the  lands  tilt  he  is  fatistied,  or  paid  the  rem  in 
arrcar ;  and  in  this  cafe  if  the  rent  is  behind,  he  may 
reenter;  though  when  the  feoffee,  ^t.  pays  or  tenders 
on  the  land  all  the  arrears,  he  may  enter  again.  And  ihc 
feolfor,  l^c.  by  his  Re-entry,  giineiH  no  ellate  of  free 
held,  hut  an  intercll,  by  the  agreement  of  :he  partir 5,  t.i 
lake  the  profits  in  (he  nature  oJ  a  diftr«?f5  :  Here  the  pro- 
fits (hall  not  go  in  pan  of  fatisfailicn  of  the  rent ;  but  it 
is  otherwifc  if  the  feoffor  was  to  hold  the  land  till  he 
was  paid  by  the  profits  thereof.  Lrt.  327  :  Co.  Lite.  to%. 

The  dilVinftion,  when  the  prohis  t^ken  by  the  IclVOr 
after  entry  arc,  and  when  they  arc  not,  to  be  in  fatil- 
fjCtion  of  the  rent,  is  not  admitted  in  equity  ;  for  the 
Courts  of  F.quity  will  alwnys  make  the  lefTor  account  to 
the  IcOce  for  ti.e  protits  of  the  cftatc,  during  the  time 
of  his  bcirg  in  poncHion  of  it;  and  dtcrcc  him, after 
lie  is  filisficd  the  rent  in  arrenr,  and  the  cnfls.  charges, 
and  expcnccs  attending  his  entry,  and- dcicniion  ot  the 
Unds,  to  give  up  the  poffeffion  to  the  InTec  ;  and  deliver 
and  pay  him  the  furplus  of  the  proOti  of  thj  cflate.  and 
the  money  arifing  tlierehy.  1  InJi.  2^3,  {*/)  i»  n. 

Ail  pcrfons  uTio  would  re-enter  on  thtir  tenants  for 
non-payment  of  rent,  are  to  make  adzmand  of  the  rent; 
and,  to  prevent  the  Kc  cntry,  tenants  arc  to  under  their 
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tent,  I  h/.  30i.  If  there  is  a  leafc  for  years,  ren- 
dering rent,  with  condiiion,  that,  if  the  IcfTrc  afli^ns  his 
term,  the  Icflbr  may  re-enter ;  am!  tht.*  ItflVi:  alHgneihi 
and  the  IrfTor  rceivefi  the  rent  of  the  aflignec,  not 
knovking  or  hearing  of  the  aflignnicnt,  he  may  re-crtcr 
potwithllanding  ihc  acCf ftmicc  of  the  rent.  3  Kef.  65  : 
Cie.  £iiz.  553.   See  further,  title  Renr. 

A  feoffment  may  be  made  upon  condition,  that  if  the 
feoffor  pay  to  the  feoiTcc,  5rV.  a  certain  fum  o(  money  ai 
a  day  to  come,  thfn  the  feoffor  10  re>enier>  l^c.  Lift. 
§  311.  Sec  titles  Lj-\  Evtvy. 

KEliVE  LAND;  Sec  RevehnJ. 

Rli-EXCilANGU,  The  like  Turn  of  money,  pay. 
able  by  the  dr~.icr  of  a  Bill  of  Exchange,  wh'Ch  is  re- 
turned proteficd,  as  the  H.vcha'  gc  ot  tnc  lum  mention  d 
in  the  bill,  is,  back  again  to  the  place  whence  it  was 
drawn.  Lex  Merc./t.        Sec  tuU  Its II  a/  Exihan^t. 

RE-EX'I'EN  r,  A  fecond  extent  on  land*  or  tene- 
ment}, on  complaint,  that  the  former  mos  partially  made, 
}Jc,  Broke  3 1 3.  Sec  liile  Exifttt. 

RE  FA-LO,  The  abbreviation  of  RiterJan  /adaj 
iojutlamx  Sec  that  title. 

REFARE,  from  Sax.  r/^/,  6r  r^fan.'\  To  bereave, 
take  away,  or  rob.  i/j.  Utn.  1.  c.  83. 

REFERENCE,  The  lending  any  matter  by  the 
Court  of  Chancery  to  a  Mailer  ;  and  by  the  Courts  at 
Law  to  a  Piotliunotary,  nr  Secondary,  to  examine  and 
report  to  the  Court,  i  Lil. /itr. 

In  Chancery,  by  order  of  Court,  irregularities,  excep- 
tions, matters  of  account,  i5c.  are  referred  to  the  exa- 
mination of  a  Mader  of  that  Court.  In  the  Cour;  of 
B.R.  matters  corc^rning  the  proceedings  in  a  c.iufi*,by 
either  of  the  parties,  arc  proper  matters  of  Reference 
under  the  Sccor.diry,  and  for  him  in  fome  ordinary 
cafcj  to  compofc  ttic  difierences  betwixt  them  ;  and  in 
others  to  make  his  report  how  the  matters  Hand,  that 
the  Cou't  may  fettle  the  dilTercnces  according  to  their 
rules  and  orders.  I'tijch.  1650. 

If  a  m.ttter  in  difference  be  referred  to  the  Secondary, 
and  oncof  the  pariiei  will  nor  attend  at  the  time  appointed, 
after  notice  thereof  given,  to  hear  the  bufincf*  re- 
ferred ;  the  other  party  may  proceed  in  the  Reference 
alone,  and  get  the  Secondary  to  make  his  report  with- 
out hearing  of  the  party  not  attending.  2  LiiL  542. 

If  a  queltion  of  mere  bw  arifes  in  the  courfe  of  a 
ciufe  in  Chancery,  as  whether,  by  the  words  of  a  will, 
an  cftite  for  life  or  in  tail  is  created ;  or  whether  a  fu- 
ture iotcrcft  dcvifcd  by  a  leilaior  ftiall  operate  as  a  re- 
mainder Oft  an  executory  dcvife ;  it  is  the  praflice  of  that 
Cojrt  to  refer  it  to  tlic  opinion  of  the  Judges  of  the  Court 
of  A*.  B.  or  C.  P.  upon  a  cafe  ftated  for  that  purpolc, 
wherein  all  the  material  fads  arc  admitted,  and  the 
pnint  of  law  is  fubmitted  to  their  dect/ion  ;  who  thereupon 
have  it  folcmr.ly  argued  by  counfel  on  both  fides,  and 
certify  their  opinion  to  the  Chancellor  :  and  on  fuch  a 
certificate  the  decree  is  ufually  founded.  It  fcems  that 
ihc  Mailer  of  the  Rolls,  fitting  for  the  Chancellor,  may 
make  fuch  Reference  ;  but  not  when  fitting  at  the  RoMs. 
I  Bro.  C.  C.  88.  The  Court  of  Exchequer  m  both  a 
Court  of  Law  and  Equity;  therefore,  if  a  qucilion  of 
mere  Law  anfesln  the  courfe  of  the  excrcile  ol  its  t(\u\~ 
table  jurifdifiiont  the  Barom  will  decide  upon  it  in  that 


foil,  without  referring  it  to  another  jorifdiflion.  3  Ccmm. 
4.52,  ^,  and  rt. 

RpFKRENCE  ToWoRDf.  The  King  granted  to ^. 
and  D,,  and  their  heirs,  all  thofe  melfuages,  4sV.  late  in 
the  tenure  of  J.  S.,  fuuatc,  is'c.  in  the  city  of  ff^.  and  in 
the  fuburbs  thereof,  and  out  of  ibc  city,  within  the  ju- 
;  rifdi^ion  and  hbe/iies  thereof",  belonging  10  the  late  pri- 
)  ory  of,t5V.  which  mefTuage,  tS'c.  in  the  city  and  fuburhs, 
belonging  to  the  late  pricry,  were  of  the  clear  yearly 
value  of  40/.  Refolvcd,  that  the  words  (all  thofe  mef- 
(uagcn,  tJJt  )  make  a  nccclTary  Reference,  by  reafon  of 
itic  word  (tl)ofc),  as  well  to  the  vill,  as  to  the  tenure  of 
'J.  S.;  lo  if  the  one  or  the  other  fads,  the  general  gran 
i>  void  :  for  (thofe)  is  not  faiisfitd  till  the  fentence  be 
ended.  DcJtiingion'n  czk.  See  18  i^w.  Ahr.  172. 

Ri'FEKENJ)ARy,/'.y>Wrtf/«/.jAnofecer  abroad, 
of  the  f^mc  nature  as  \iallcrs  of  Requefl  were  to  the 
King  among  as  :  The  Referendaries  bcrr.g  thofe  whd 
exhibit  the  petitions  of  the  people  to  the  King,  and  ac- 
ijuaini  the  Judges  with  his  commands.  And  there  waa 
fuch  an  officer  in  the  time  of  the  EngUp  Saxonj  here. 

UEKORMATION  OF  RELIGION;  The  change 
from  the  Catholic  to  the  Proteftant  Religion,  and  the 
dcllruAion  of  the  power  of  :he  Pope  in  thefe  kingdoms; 
which  commenced  in  the  reign  of  ////i.  V'll!.,  and  was 
eftabiilhcd,  after  fome  interruption,  in  the  reign  of  Queen 
Eiizabeih ;  and  finally  fandlioned  at  the  Revolution,  on  the 
abdication  of  Juims  IL 

RliFUNDlNG.  .4.\x\  attorney  being  ill,  takes  J9. 
for  his  clerk,  and  receives  12c/.,  and  by  articles  agrees 
with  elic  father  of  B.  to  return  60/.  of  the  money  if  he 
died  within  a  year.  J.  died  within  three  weeks.  Th« 
executor  of  y/.  was  decreed  to  pay  back  100  guineas. 
fV»n.466.  Sec  title  >///crno. 

-V.  v/as  indebted  to  B.  by  mortgage  in  400/.  principal 
monies,  and  died.  B.  died,  leaving  J.  S.  executor.  On 
,  s  bill  in  Chancery,  for  payment  of  debts  of  A.  out  of 
I  lands  charged  with  the  fame,  the  Maftcr  reported  700/. 
due  on  the  mortgage,  and  the  executor  received  the 
whole  700/.;  but  afterwards  it  appe.trcd  that  3^3/.  1  3J.  %d. 
had  been  paid  to  B.  ihc  teilitior.  by  A.  in  his  lifetime; 
whereupon  the  truftees  and  ftjlui  quftruJi.M  infant, 
brought  a  bill  to  be  relieved  ag.iinil  this  over- payment ; 
ihe  executor  (defendant )  pleaded  all  the  former  proceed- 
ings; and  alio  that  he,  before  any  notice  of  the  over-pay- 
I  mcnt,  as  executor  of  B.,  had  paid  away  ihe  700/.  in  the 
debts  of  5.  TheMaftcrof  the  Kolli  decreed  the  executor 
to  repay  the  furplus,  and  he  to  be  at  liberty  to  fue  fuch  crc- 
I  dicors,  as  through  miflake  he  had  paid,  to  refund  ;  and 
I  thii  decree  was  affirmed  by  Lord  Chancellor  C»w//r, 
who  compared  it  to  the  cafe  of  a  judgment  obtained  by  an 
executor,  and  afc.  r  revcrl'cd  in  error  ;  and  to  that  of  a  de- 
cree which  is  afterwards  rcverfed  by  appeal  ;  though  he 
faid,  that,  in  the  laft  cafe  of  an  appeal,  if  the  defendant 
had  delayed  '.he  appea!,  and  willingly  ftood  by  whiIU  the 
executor  paid  away  money  to  the  ttOatojV  creditors,  it 
would  be  others  ifc  ;  for  this  wruU  be  dn  vin^  the  exe- 
cutor into  a  fnare.  1  P.  If^ms.         See  title  Exttunr, 

A.  forOoc/.  purch.tfcs  ff  *»  ir.tercil  attJ  putlibility  in 
fivch  an  cllaie.  to  him  and  hii  lietr^;  th?  land  is  evicted. 
A.  i^  not  entitled  to  have  nii  6oc^  back  ;  but  hit  bill  was 
I  difmilfcd.  fmd\  R-p.  288. 

I  +  D  3  REFUSAL/ 
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RETUSAL,  Ti  where  one  hath  by  Law  a  right  and 

power  of  having  or  doing  fomi:ihing  ot  ativantage  (o 
him,  nnd  he  declinei  it.  An  cxccutur  may  tefufe  an 
exf  cuiorlhip  ;  bul  the  Rcfafal  ought  to  be  before  the  Or- 
dinary :  If  an  executor  be  fumnioncd  to  accept  or  rclul'c 
theexecuiorlhip,  iind  hcdoth  not  appear  on  the  fummcns, 
an<l  prove  the  wM,  the  Court  may  grant  udrninitiriiion, 
(sc.  which  ih^U  lie  good  in  Law  till  fucb  executor  h.i:h 
proved  the  will ;  but  no  man  can  be  compelled  to  uke 
on  htm  the  cxecutorlliip,  unlcfs  he  hath  tuicrmcridlcd 
with  ihc  eirate.  i  Ltcu  15+ :  O*.  Eliz.  8,B.  Wiierc 
there  are  fcveral  executors*  and  ihey  all  refute.  Pone  of 
them  thatl  admlnillcr  afterward) ;  but  if  there  is  a  Rc- 
fufjl  by  one.  und  the  other  proves  the  will,  ths  tduiing 
rvccutcr  may  adminiflcr  when  he  will,  during  the  Ufc  of 
his  co-executor.  I  aS.  If  there  is  but  une  executor, 
and  he  adminifter,  he  cannot  refufe  afterwards;  and  it 
once  he  rclufe,  he  canno:  adminilUr  afterwards  :  Thue, 
where  a  teltator  being  pclTcncd  of  lands,  ISji-  for  a  term 
of  yean,  dcvifed  the  fame  to  the  Chief  JulUcc  Cat.'ifie, 
and  made  him  execator,  and  died ;  afteiwards  the  exe- 
cutor wrote  a  Utter  to  the  Judge  of  the  Picrognivc 
Court,  iniimating.  that  he  could  not  attend  the  cxccu- 
torfhip,  and  di-firing  him  tii  grant  adminilir-ition  to  the 
rcxt  of  kiri  to  the  dcccifed,  nhich  wiis  done  accordingly  ; 
and  aft«r  this  the  executor  entered  on  the  Unds.  and 
granted  the  term  to  another;  it  was  adjudged  void,  be- 
caufe  the  tetter  which  he  wrote  wa»  a  fufHcienC  Refufal ; 
and  he  may  not  once  rcfufe,  and  afterwards  take  apon 
him  the  executorfhip.  Mtar  272. 

An  executor*  after  a  cavcut  entered  againll  the  will, 
took  the  ufual  oath  of  an  executor*  and  'afterwards  re- 
fufed  to  prove  the  will ;  and  it  was  held,  that  having 
taken  the  oath  of  executor,  the  Court  could  not  admit 
him  to  refufe  aftenvarJs*  but  ought  to  grant  probate  to 
him*  QOtwithA^nding  the  cavtitt,  on  another's  contciling 
tor  the  adminirtr.ition,  ij^c.  1  rent.  7,^^,  See  tit.  Execat<jr. 

There  is  a  Rciufalof  a  clerk  prelirmcd  to  a  church,  for 
itliterature,  ij^t  ;  in  which  caie,  it'a  Bilhop  once  rcfufes  a 
clerk  for  infutnctency,  he  cannot  accept  of  him  after- 
wards.if  anewclerk  isprcfvntcd.  j^cyi.jS  :  Cro,  Eliz.  ly. 
See  litfe  Parfon. 

In  trover,  a  demand  of  the  goods* and  Refufal  to  de- 
liver them*.mulL  be  proved*  ^r.  10  Rtfi,  56.  ^ee  title 
Trwer. 

REGALE  El'ISCOFORUM,  The  temporal  rights 
and  privilege*  of  a  tiilhop.  Breay, 

REGALiCS,  The  King*8  fervants  or  ofiiccrs.  //V/- 
fngbam,  oKttc  1x91. 

REGAL  FISHES,  Whale*  and  llurgeons,  feme  add 
porpLifes.  See  an:i^.  1  £//«.  c.  5  j  and  this  Dic- 
tionary, titles  Ai«j^;  ^.t/tt. 

R  EG  ALI A .  y^ra  omniaadFiJcum/pt^antia ;  Sfe.'maiul 
The  Koyat  Kigbts  of  a  King,  which  the  Civi/iom  reckon 
to  be  fix :  viz.  Power  of  judicature  ;  of  life  and  death ; 
ofwaranJ  peace  ;  ouflcrlcfs  goodi.as  waif.v,  ertra)'*,".'*^.; 
aiTefrments;  -."d  mir.iing  of  money.  Sec  title  Ai/rj, 

The  Crown,  fccptrc  with  the  crofs*  fccptre  with  the 
dove,  St.  Eii-,VKrii\  flail',  four  feveral  fwords*  iheglott-* 
the  orb  with  the  croft*  and  other  articles  ufcdat  the  Co- 
rnn.-iiion  of  our  Kings,  arc  commonly  called  the  Regalia. 
Sec  the  rclauon  of  the  Coronation  of  King  ChAiUt  \l,  in 
Baker* s  Cii  O'uiU, 


Regalia  is  fomeiimes  taken  for  the  dignity  and  prero- 
gative of  the  King  ;  and  thclc  tiiefecdni  wriic-s  diiiin- 
guilh  into  Ihc  nuijsra  %Ti^  mincra  Ht^aiia'.  The  'iHtmr 
compichending  what  relate*  to  his  power  and  digi-iiv  ; 
the  latter  to  hi>  fjcai  or  pecuniary  prerogatives.  1  Lsmm. 
241.  Sec  titte  A/«^-  V. 

Regalia  i>  .illo  t.iken  for  thofc  rights  arul  prtvitegea 
which  the  Church  enjoys  by  tUegranuand  other  con- 
cclHons  of  Kings  and  lomctknes  for  the  patrtmcny  of 
tac  Criurch;  as  RtgMin  Saa-ai  Prtri,  tic.  Ic  fignilicB 
alio  thote  landi  and  hereditaments  which  have  been 
given  by  Kirgi  to  the  Church,  Ctptinus  im  mununt 
't  r^ram  hmsniam  iS  Re^aUa  q:ue  anbitpijapui  Eharum  de 
ml>u  Una.  Prjan,  lib.  Ah^I  11.  23!,  Thcfc,  whDfl  in  the 
poliL-lTioa  of  the  Church,  were  fubjc£t  to  the  fame  icr- 
vitea  as  all  other  temporal  inheritances ;  and  afttr  tlic 
death  of  the  Bilhop*  mcy  of  right  returned  to  the  Kli-g, 
until  hcinveilcd  another  with  tnem  ;  whic.i,  in  the  ni^n 
of  ffii'Iiam  the  Conqueror,  :tnd  fome  of  his  immediacy 
fucccflors,  was  often  neglected  or  delayed  ;  and  as  often 
the  Bilhops  complair.ed  thereof.  This  appears  in  Ori/f* 
ricui  ynaiut  hh.  10,  and  other  writers  in  thofc  day?. 
^culrtgtMjii,  Uh.  3.  (Pp.  26,  tells  us  they  cuniplained 
againll  hUnry  II,  lor  the  fame  caofc. 

REGALIA  FACERE.  To  do  homage  or  fealty 
wlicn  he  is  iuvellcd  with  the  Regalia.  AUImJitirj,  AGtfu 
Peutijiium,  p.  lit),  ite  Jujilmo. 

REGARD,  Rt^ardutTi  \  retuardum:  Fr.  rtgard  ^  aj''. 
fci'tui,  re/ft^Sui.^  ciignifies*  gcncriiUy,  any  care  or  dili- 
gent rcfpcCt :  yet  it  hath  a'.fo  a  Cpccial  .icccptaiion,  where- 
in  it  is  only  ufed  in  matters  of  the  forcrt  ;  either  for  the 
ofiice  of  Regarder,  or  for  the  compafs  of  the  ground  be- 
longing to  that  office.  Cram.  Jur.  175,  199.  Touching 
the  iortuer.  (ce  Mnftnoedf  fart  l.  194.  C  198.  Ana 
touching  the  fecond  fig nitica lion,  the  compau  of  the 
Regarder's  charge  is  the  whole  fcrctl ;  that  is,  all  the 
ground  which  is  parcel  of  the  foreft,  for  there  may  be 
woi>ds  witliio  the  limits  of  the  foreft,  that  are  00  parcel 
thereof,  and  thole  are  without  the  Regard.  Mamwodf 
part  z.  f.  7.  HuiH,  4  :  And  fee JJat.  ao  Car.  z.  c.  3.  As 
to  the  Court  ol  Regard,  and  tne  office  ol  Rtgardtr,  fco 
this  Diilionary,  title  Fcrtji. 

REGARDANT,  /V.  feeing,  m.irking*  vig-Uat.]  As 
a  Vilieio  Regardant  was  called*  Regardant  to  the  Minor, 
bfcaulc  he  had  the  charge  to  do  all  bal«  ferviccs  wiihia 
the  fame, and  to  fee  tne  fame  freed  of  all  thin^i  that  might 
annoy  it.  Tni*  word  is  only  applied  to  a  villein  or 
nicf*  yet  in  old  books  it  was  fcmctimes  attributed  to  fer- 
viccs. \  HQ.  A  Villein  ^.;g-.7rrt'.3«/,  it  fcems,  wa» 
rather  (o  called,  bccaufc  crMixtJ  to  the  minor  ;  regard* 
uj^,  or  relating  to  it.  Stc  titles  yjlian  ;  Tenure, 

REG/ARDEU,  Rtgaftiitior t  Vr.  rt^ardcurt  JptflaiQr.'\ 
The  oliicer  of  ihc  King's  Foreft,  who  is  fworn  to  make 
the  ri'g^rd  of  it;  and  has  been  ufcd  in  ancient  time,  to 
view  and  inquire  of  all  ofi'cnccs  of  the  ioreU,  ai  well  of 
vert  as  of  tenifon;  and  of  concealment  of  any  offences 
or  defaults  of  the  furelltrs,  and  all  other  oHicera  of  the 
King*s  Forell,  relating  to  the  execution  of  their  offices, 
^<   Crcnip.  Juri/d.  x  53  :  Manwcod, 

This  cliicer  was  0(diir.cd  in  the  beginning  of  the 
reign  of  fie^j/y  IL  Regardcrs  of  the  Foreft  mull  make 
their  regard,  before  any  Gineral  i^cffionsof  the  ForeIl*or 
Jutlicc  Ctcat,  can  be  hulden  ;  when  the  Regarder  is  to  go 
thro-gh  the  tort-rtj  and  every  bai;iuick,  to  fee  and 
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inquire  oF  the  tr«rpa{rffS  therein;  ad  tfUiKtinmt  tui  iM^ui  ■ 
nnJuMt  tmhreviomiumt  nJ  urttJitMiitwt,  Jcc  Mumw. 
part  \-  p.  194.  A  Rfgardcr  miy  matlr  litlicr  by  ihc 
King'i  Icturs  pAicnt ;  or  by  «ay  of  the  Ju.acc4  of  ih? 
forcil,  iic  tlie  gcn(:ra^  £>rf.  or  fuch  time\  ai  the  rcgatd 
is  to  be  midr,  £jf»-.  7V/rt'r^t■.  Sl-c  title  Fore/}. 

RlGElNCUNSUL  ro.  A  Writiducd  from  thcKiog 
CO  tti'.-JuJj;cF»not  to  proceed  in  .1  caufe  wbicti  may  preju- 
dice the  K.ing»  uniii  he  ii  ai  jij'ed, 

Jamti  I.  granted  (he  offtcc  of  Suptr/eJeaj  in  C.  B.  to 
oue  Mttchelt  and  ihsreuoon  Brcwnlciu^  Chief  Prothuno 
dry*  brought  nn  aflKc  againlt  hrm;  and  the  delencUnt 
Miiihtl  obulncd  the  Km^'/j  .yrii  to  the  Judges,  rcciit.ig 
the  grant  oi  this  office,  ccnnianding  th-ra  not  to  pro- 
ceed Rfge  incQitJulto  :  And  it  *as  argueJ  agaiuil  the  writ, 
that  the  C^iurt  might  proceed,  becaul'c  the  wiit  doth  not 
mention  that  th::  King  h:id  a  title  to  the  thing  in  de- 
mand, nor  any  prejudice  which  might  happen  to  the 
King,  xf  they  tliould  proceed  :  The  caul'e  was  coinpro- 
inif;;d.  Mo9r  844.- 

A  Re^t  incoa/u!to  may  be  awarded,  not  only  far  the 
party  to  the  plea,  but  nn  tug^elUon  ol  a  (lra:iger  ;  on 
caule  Oicwn  that  t1  y  be  prejudiced  by  tbe 

proceeding,  b..  , 

A  Writ  of  Ri-^^  -  .-■  not  lie,  but  when  it  ap- 

pears plainly  to  the  Ciur:,  (r,.it  t:>e  party's  title  >»  in 
dilafiirmancc  of  the  King*s  titU'.  UarJr  179. 

Whvn  tlu'  dcrendaiiij  will  not  jn.iy  in  aid,  this  writ 
is  in  nature  thereof,  to  inform  ilic  Court  how  it  con- 
cerns the  Crown,  and  to  inhibit  ihcir  proceedings.  See 
^Rep.  16,  a:  Cro,  £!iz.  417  Wnjrc  the  iL-nan:  or  de- 
fendant doei  not  pray  in  aid,  but  a  k^rit  dt  Dummo  Rtgt 
iatofi/uiio  is  brought,  and  directed  to  the  juugei,  and  it 
appears  to  the  Court,  that  the  caufe  is  nut  available  or 
fufficicnt  in  Law,  the  Court  ought  to  difallow  the  writ, 
and  proceed  in  the  ^.ftion  ;  and  If  the  caulc  appears  to 
the  Court  to  be  jull  and  lawful,  and  not  brought  for 
delay,  then  the  Judges  ought  to  furceafe.  Slc  2  /«/?. 
269:  Md.zTio:  Alo.^it.  And  fanhti,  yia.  Jir.  title 
Rtgt  iaca»/u/fo, 

HEGK\  1*;  See  titles  Kixg  V.  z  :  ^f». 
REGIO  ASSENiU.  A  VV.ic   wlureby  the  King 
gives  his  Koyat  AlTent  to  the  elcdion  of  a  BiOiop.  Reg. 
Orig.  294. 

REGISTER,  morecorrcflly  Rtgiprar\  Rfgi/Irarim.] 
An  officer  who  writci  and  keeps  a  Rcgiliry.  6cc  R<gtfiry. 

Rcgitkr  is  tlic  iiime  of  a  book,  whvrein  are  entered 
moft  of  the  forms  nf  writ5,  original  and  judicial,  uied  at 
Common  Law.  called  tiie  Kcgiitcr  of  V/rits :  Coke  atHrnis, 
that  this  Rcgillcf  U  one  of  the  moil  ancient  bool&s  of  the 
Common  Law.  Cc  Liit-  159. 

Biacijlent  terms  it,  rhc  tnoft  ancient  and  highly  ve- 
BCfable'colleil  on  of  legal  lorms,  apfn  which  fitzhcr- 
Sfrt'j  AV/;(/j  i/*vwJM  Isa  comment;  and  inw.hich  every 
man  who  is  iiijared  will  be  furc  to  find  a  method  of  re. 
lief,  exactly  ad-ipied  to  his  own  calc,  dcicfibed  In  the 
compals  of  a  few  lines,  and  yet  without  the  omifiion  of 
any  material  c'lrcumft-ince.  3  Ccmm.  iBj. 

REGISTRY",  R!^i,l rum,  from  the  old  Vr.gijUr,  i.e, 
iH  Ittlo  repcitert.]  l'r<tperly  the  fame  with  Rcpclitory  : 
The  office  boolci,  and  rolls  wherein  the  proceedings  of 
the  Chancery,  or  any  Sputtual  Court,  arc  recorded, 
^^.^are  called  by  this  name. 

Rsci^tTfiY,  'or  Register,  of  thi  Parish 
CuuRca,  RigiJJrum  Eule/ia  Parochialis.]  That  whcie- 
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in  haptifrnfi  marriages,  nod  burials  arc  regiHered  in  eicb 
Parith  every  year ;  wJnth  wus  inllituted  by  Lord  C«si- 
•uW/,  am99  1 3  //r«ry  VllK,  while  he  was  Vicar-gcncral  to 
that  King. 

Thcfc  Pariflt  Refiners  are  to  be*  fubfcribcd  by  the 
Minillur  and  Chufcr.wardcn;  ;  and  the  ninus  u\  the 
pcrfcns  f}i;ill  be  ira.-.n.i  -.-.nlv  ti  tl.u  r..ihop,  isc. 
Sec  title  Mitiriuge. 

R  g  c  I  s  T  E  R ,  er  1-  :  hc  rcgif- 

tning  of  Decdi  and  iiKuii.LrAnc,.-.  i)  j;.t.jt  lr':ority  of 
litlei  to  purchafcrs  of  lands,  nnd  to  morl(^  <gcc> ;  nrd  foma 
I)i.vs  have  been  madi*  rcqiiiiirg  the  fame.  Uy jint.  a  /.nn» 
c.  4,  A  Kcgillry  is  to  be  kept  of  all  Dcl-iIi  and  Convey- 
ances anccttne  lands,  execuud  in  the  ff'f^  Riding  uf 
TerAthirex  and  a  public  t-ffice  etcflrd  for  that  purpofe  ; 
and  tiic  Kcglfter  ii  to  be  chofcn'by  frecholdeis  having 
100/-  per  annum,  &c.  The Jlaf.  6  /inn.  «.  15,  ordains, 
that  a  Mt  murial  and  RegiAry  of  all  Dccdi,  Conveyances, 
Will*,  \^f.  which  atfVft  any  lands  or  tenrmentf ,  (t.ii\  be 
made  in  the  E^ijl  R  tiing  of  the  county  oj  Teri ;  and 
the  lU-gillcr  ij  to  be  hvcrn  by  the  juflicci  in  dirnrtcr 
SciHons,  antl  every  leaf  of  his  book  figned  by  two  juiliccs. 

By  j^itt.  8  Gto.  2.  C.6,  A  Regiilry  Hiall  be  of  all  Deeds 
made  in. the  A'er/*  Riding  of  the  county  of  TtrL  Me- 
m(:ri;it»  of  WilU  mull  be  rrgilleted  uithin  fix  months 
afier  the  death  of  the  ttflator ;  the  Regiller  ncglctling 
hU  duty,  or  guihy  of  frjuduicnt  praifrccs,  (hall  /offcit 
his  office,  and  pay  treble  damages ;  and  perfons  coun- 
terfeiting jny  Memorial,  i^c.  be  liable  to  the  common 
penalties  of  forgery. 

By  Jlat.  7  Jnn.  t.  20,  A  Memorial  and  Repjllry  Is 
to  be  m.ide  of  all  Deeds  and  Conveyances,  and  of  all 
Wills,  whereby  lards  are  affeAed,  £jf.  iti  the  county  of 
MiJdUJtx,  in  the  like  manner  as  in  the  Well  and  Eaft 
Ridings  of  Tcrkjhire.  *' 

Deputy  of  the  Chief  Clerk  of  the  King's  Bench,  ap- 
pointed a  Regifler  for  Middi(j(!$t  inllead  of  tiic  Chief 
Qerk.  2$  CiQ.  a.  c.  4. 

It  is  provided,  by  Jiat.  {  jfmiu  c*  i8»  and  fubfc- 
quent  Hatutcs,  tha^  Bur^aias  and  Salts  may  be  inrolled 
with  the  Reg-.tler,  ana  (halt  be  as  valid  as  if  inrolled 
according  to jiat.  zy  H.  8.  c.  16.  See  titles  Bargain  aad 
Sd/ei  Inralmtnt. 

It  is  cbferved,  by  that  however  pfaufibic 

thefe  provifiocs  as  to  a  RcgilUy  may  appear,  in  thecry, 
to  remedy  the  inconvenience  arifing  from  the  want  of 
notoriety  attendant  on  modern  Dccd^,  it  has  been  doubted 
by  very  competent  Judges,  whether  more  difputes  have 
not  aufcn  in  thofe  counties,  by  the  inatteiitions  and 
omifSons  of  particf,  than  have  been  prevented  by  the 
ufe  of  Rcgilter*.  z  Comm.  c.  20. 

By  thefe  fbtutes.  Deeds,  Conveyances,  and  Wills,  fhall 
be  void  againtl  lubfcquent  purchaltrs  cr  mortgagees,  un- 
I  Icfs  rcgillcrcd  be!cr-*  the  Conveyances  under  wbich  they 
claim  :  alfo  no  judgment,  fl»tute,  or  recognizance^  (hrul 
bird  ar.y  lands  in  mofc  counties,  but  from  the  time  a 
Memorial  thereof  ihall  be  entered  at  the  Regillcr'a 
olHce;  but  the  atls  do  not  extend  to  Copyhold  tllaiet, 
Leafcs  at  a  Rack-rcnr.  or  to  ao)  Le^fes,  not  exceeding 
twenty  one  years,  where  ibe  pcJTcJion  goes  with  the 
Icafc;  nor  to  any  Chambers  in  the  Inns  of  Couit. 

An  annuity  was  granted  out  of  lands  lyiog  in  t-liddU* 
fix\  jrf.  ^.  ttJio  had  notice  of  the  grant,  piirchafci  the 

lands  ; 


Tirdj;  ihc  grsniff  (liatl  Save  the  innuity  agtiinft  J.  B. 
though  the  grant  of  the  annuiiy  wa»  oot  rcgillf  red ;  for 
the  lUtiitc  nu  :ntendcil  to  give  notice  of  incumbrances 
to  purchafcrs.  that  tticy  might  not  be  Ucfraudrd  ;  but  if 
n  man  kno^vl  of  an  incumbrancct  antl  will,  notwithn>md- 
ing,  purchafc,  he  i>  bound,  thougli  i.>c  incumbrance  was 
oot  rcgttii'tcJ.  I  Strange  to \.  lite  i  i^e/.t^. 

A  mortgage  of  a  Ifaie  was  regitlcrcd,  but  not  the 
leafe  itfcli ;  this  will  not  bar  a  fuhfcqucot  purchafer. 
2  S:mi!gt  1C64.  Sec  further,  title  Ao/r^r. 

Rsr;  i»r  K  V  09  Papists'  EiTATSs  :  See  thuDlfi. 
l*itlc  P,ifi!h  II.  4. 

RF.GlUS  PROFHSSOR.  A  Rradcr  of  Lcaores  in 
the  Univciftticj,  founJerJ  by  the  King  :  King  Ilrn.  WW, 
was  the  fouodcr  of  five  Le^lurt  j  in  c.ich  Univcrfity  of 
Oxfcrd  and  Combridgt,  viz.  of  Divintty,  Greek,  lic- 
brcw.  La*-,  and  Pfiyftc ;  the  Readers  of  which  arc  calUd 
In  the  Univcrfity  fUtutei  Rtgit  Pn/fjfort:. 

Ri;t;Nl  I'OrULI,  A  name  given  to  the  people  of  Sur- 

and  S«/,V.t,  and  on  the  ica-cwilU  of  HoiKf>jl'ire.  Blount. 

KK(;NUM  ECCLESIASTICUM.  U  fome  coun- 
tries, fornctly,  the  Clergy  held  there  was  a  double  fu- 
prcmc  po*cr,  or  two  kingdoms  in  every  kingdom  ;  the 
one  a  k(^;!!ii:n  EccU^nj^Uum,  abfo'me  and  independent,  of 
any  but  tiic  Pope,  over  ccdcfialHcal  men  and  cjufes,  ex- 
empt fri?m  the  Secular  Mapitlraic  ;  the  other  a  Jif'wm 
Seculitri,oi  the  King  or  Civil  MagtUnte*  which  had  fub- 
ordination  and  fubjcftion  to  the  cccleftaflical  kingdom  : 
but  thefe  ufurpations  %verc  eMcrminated  here  by  Utnry 
VIII.  2  Hah'iHiJi.  P.  C.  32+. 

REGRATUR,  Re^ratanuj.]  It  originally  ligntfied 
one  who  bought  provilions,  in  order  to  TcII  them  again 
/or^urn:  and  fuch  perfon  was  confidcred  anciently,  with 
great  juflicf ,  as  an  enemy  to-ihe  Community.  It  is  now 
con6ned  (o  pcrfons  buying  and  felling  again  in  the  fame 
market,  or  within  four  miles  thereof.  See  S/ie/m.  v.  Jie- 
^retartui  :  and  this  Diflionar)*,  title  ForrfialUr, 

REGULARS,  ReguUrfs  ]  Such  as  profclTcd  to  live 
under  fome  ceitain  rule;  as  Monks,  or  Canons  Regular, 
who  ought  always  to  be  under  fome  rule  of  obedience. 
Sec  title  Clergy. 

REGULUS.  SUBREGULUS,  Words  often  men- 
tioned in  the  Councils  o.f  the  EngU/h  Saxom.  The  firft 
fignifies  Comei,  the  other  Fieeeems,  But  in  many 
places  they  fignify  the  fame  dignitary  ;  as  in  the  old 
book  in  the  archives  of  Wareefier  cathedral.  Cc-MtU.  See 
Suhngulits . 

REHABERE  FACIAS  SEISINAM,  ^«Wa  riee- 
tame/  lileravit  Jtijimam  eit  meij<ne  f  ont,  fuam  JeherttA  A 
Writ  judicial ;  of  which  there  is  another  of  the  lame 
name  and  nature.  Reg.JuAie.  13,51.54.  It  lay  when 
the  Sheriff  in  the  Haiert  facim  /eijinam  had  delivered 
more  than  he  ought. 

REHABILITATION.  Rehahihiana.\  A  rcfloring  10 
former  ability  :  It  was  one  of  thofe  exaftions  claimed  by 
the  Pope  heretofore  in  EigUnJ,  by  his  bull  (ir  brief,  for 
re-cnab!ii  g  a  fpiritual  pcrlon  to  exercifehis  funt^ion , <a  ho 
had  been  dtfablcd.  Sec  JltU.  25  //.  <.  21 ;  and  titles 
Pafifti  ;  R^me;  Pope, 

RE  IF.  Szx.  rffan Jj>oliare.]  In  old  Lzw  Latin  fig- 
nified  robbery.  Cowell. 

REJOINDER,  Rejun^/o.]  The  anfwcr  or  exception 
of  adefctidantin  any  aAion  to  the  plaintiff's  replication. 


I  It  ought  to  be  a  fiifficient  arfwcr  to  the  rcplicatloti,  and 
I  follow  and  infuice  the  matter  of  the  bar  pleaded.  2  Lil. 

I     Dctendint  i«  not  to  rejoin  on  fbch  words  as  are  not 

!  contained  in  the  declaration,  or  replication  :  and  if  de< 

I  fcndnntdo  in  hii  Rejoimief  depart  from  hi>  plea  pleaded 

I  in  bar,  the  Rcjoirder  is  not  good,  becs'ife  this  is  unccr- 

I  tain,  .nnd  to  fav  and  unfay,  which  the  Law  doih  not  al- 
low. Mteff.  22  Car.  B.  R. 
j      It  is  bbferved.that  in  many  cafes,  if  the  plaintiff  in  his 

I  replication  alleges  any  new  matter,  the  defendant  may 
there  make  a  new  anfvvrr  in  the  Rejcirdtfr;  though  if 

I  the  dcfcndaiii  pleads  a  geneial  pica,  he  Hiall  net  com- 

I  monly  make  that  good  afterwards,  by  a  partictihr  ihtng 

I  in  his  Rejcindcr.  ^  //ra.  7.  ig :  Reja,  21.    See  titles 

I  Dtiartjre ;  PitBitng. 

RELATION,  ifr/rfi//*.)  Ts,  where,  in  coofideraticn 
I  of  Law,  two  different  times  or  other  thing;  are  accounted 
I  as  one  ;  and  by  fome  afl  dene,  the  thing  fcblequent  is 
faid  to  take  cffcft  by  Ketaticn  (rem  the  time  preceding  : 
as  if  one  deliver  a  writing  to  another,  to  be  delivered  to 
a  third  perfon  as  the  deed  of  him  who  made  it,  when  luch 
third  perfon  hath  paid  a  fum  of  money  ;  nov''.  when  the 
money  is  paid,  and  the  writing  delivered,  this  (h:ill  be 
t^ken  as  the  deed  of  him  who  made  and  delivered  it.  £t 
the  time  of  its  ftrt^  delivery,  to  which  it  hai  Relationt 
'  (fee  title*  DceA  111.  7  ;  Ejcr^-u:  ;)  and  fo  things  relauog 
,  to  8  time  lon^  before,  fhail  be  as  if  they  were  done  at 

that  time,  lermi  Lfj '.  Shef.Epit.%yi. 
\  This  device  is  molt  commonly  to  help  afls  in  Law, 
'  and  make  a  thing  take  cffcft :  and  fhalt  relate  to  the 
I  fame  thing,  the  fame  intent,  and  between  the  fame  par* 
]  tics  only  ;  and  it  fhall  never  do  a  wrong,  or  lay  a  charge 
upon  a  perfon  that  is  no  party,  Co.  Lit,  190 :  i  Rep.  99 ; 

Plvixd.  188:  2  t\nt.  200. 

When  the  execution  of  a  thing  is  done,  it  hath  Rela- 
tion to  the  tiling  executory,  and  makes  all  but  one  aft 
to  record,  aliho'igh  performed  at  fevcra!  times,  i  Rep. 
'  »99.  judgment  ftail  have  Relation  to  the  6ril  day  of 
the  term,  as  if  given  on  that  very  day,  unlefs  there  it  a 
memorandum  to  the  contrary ;  ns  where  there  is  a  con- 
tinuance till  another  day  in  the  fame  term.  3  Salk.  212. 
A  vcrdi^l  wnsgivcn  in  acaufe  for  a  plaintiff,  and  there  was 
a  motion  in  arrell  of  judgment  within  lour  days ;  the 
,  court  took  time  to  advife.and  in  four  days  afterwards  the 
plaintiff  died ;  it  was  adjudged,  that  the  favour  of  the 
Court  fhall  not  prejudice  the  party,  for  the  judgment 
ought  to  have  been  given  after  the  hrft  four  days ;  and 
though  it  is  given  after  the  death  of  the  party,  it  fhall 
have  Rcbticn  to  the  time  when  it  ought  to  have  been 
given.  1  Lesn.  1K7. 

Rule  was  had  for  judgment,  and  two  days  after  the 
plaintiff' died  ;  yet  the  judgment  was  entered,  becaufe  It 
ftiall  have  Relation  to  the  day,  when  the  role  was  giver, 
which  was  when  the  plaintiff  was  alive.  Pi^fh.  132.  judg- 
ment agaioft  an  heir  of  the  obligation  of  his  anceflor, 
(hall  have  Relation  to  the  time  of  the  writ  firfi  purchafed  ; 
and  from  that  time  it  will  avoid  all  alienations  made  by 
the  heir.  Cr9.  Car.  lo:.  If  one  be  bail  for  a  defendant, 
and  before  judgment  he  leafes  his  lands  ;  they  fhall  be 
liable  to  the  bati,  ard  judgment  by  Relation.  Pcph.  I32. 
See  titles  "Judgment ;  Ban. 

It  was  formerly  hoidcn,  that  where  the  deftndanf  in  a 
fuit  after  the  tejii  cf  the  ftri  faaas,  but  before  the  She- 
riff 
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riff  h»d  executed  it,  fold  the  goods,  and  dt-tii'Ortd  them 
to  the  buyer;  ihe  Shcfitf  might  (alee  them  in  execution 
in  the  h.ind&  of  ine  bu  -r;  fur  when  fuch  execution  h 
vade,  It  fhould  have  K<-l4tion  to  ihc  Ay/r  of  the  Fi.  Fa. 
1  LfV,  3O4.:  But  by  y?flf  29  Car.  i.  c.  ^  16,  Writj 
of  Exccuiiun  Ih-ill  bind  the  property  of  the  good«,only 
from  the  tirac  of  their  delivery  to  the  oiKcer.  Sec  title 
Extiurion  I. 

Odlc  nrj^oods  of  a  banVrupt,  by  Comfr.iflioners,  (Iiall 
have  ReUtion  to  the  firll  ad  of  bankruptcy  ;  and  be 
good,  notwithAandtng  the  bankrupt  fells  tbctn  aftcrwarda. 
Stat.  I  Jac.  1.  e,  15    See  title  iiankruf>t. 

If  3  iinn  buys  cattle  in  a  market,  which  ^rc  ftoleni  and 
fcHcth  them  out  of  the  matkct.  though  the  cattle  are 
afterwards  brought  into  the  market,  anvl  the  fecond  bar- 
gain confirmed,  ai  d  moricy  paid,  this  bargain  will 
not  be  good  ;  for  it  lliall  have  Relation  to  the  beginning, 
which  was  unlawful   Di,er  99.  See  title  Marktt, 

Fines,  bring  but  common  alTiiranccj,  ihall  be  guiJeJ 
by  the  ind(iUurv»  precedent ;  and  the  execution  thereof 
have  Relation  to  the  original  afl.  Cro  Jae.  1 10.  A  bar- 
gain and  fale  was  made  to  A.  B.  and  before  it  was  in- 
roUed,  the  fame  bargainor  levied  a  fine  to  the  bargainee, 
aaH  afterwa^d^,  and  within  the  fix  moi  U  s,  the  deed  was 
inrolled  ;  adjudged,  that  the  bargainee  \v%.  m  by  the  fine, 
and  nut  by  the  deed  inrolled ;  becaule ,  thoiigh  the  inrol- 
mcnt  fhall  ha\-c  fteUiion  to  the  delivery  of  tiic  deed,  that 
is  only  10  protcd  the  landi  from  a!l  iccumbrances  to  be 
maac  by  the  bargainor  to  others  alter  ttie  deed,  and  be- 
fore the  inrolmeri.  but  not  to  devcll  any  lawful  cHatc 
made  by  him  btiore.  4  Rt-p.  70.  After  an  ind'nturc  of 
bargain  and  fale  it  inroUed.  according  to  the  tUtute,  it 
relates  to  the  d.  livery  ;  noihir.g  pafTes  till  ir.rolmcnt,  but 
it  r<;iaie5.  Sec  XvXq^  iior^atn  on  J  Salt  \  Ftru  ef  Lai:tis. 

If  an  infant  or  feme  cu^cii  dif^gret.'  to  a  (Lclt.nent  to 
xhe;n  made,  when  they  are  ct  age,  or  dil>;overt ;  it  lh.<ll 
relate  as  to  this  purpi'fe,  todi/cbarge  them  of  damages 
from  the  time,     Rtj>  29:  Co.  Lit  310.  See /-f/ir;/,  &c. 

Letters  of  adminillratiun  relate  to  the  death  of  the  in- 
teil.ite,  and  not  to  the  time  when  they  were  granted. 
S(jle-i\\.  See  title  Exicuicr.  V/hen  the  wife  is  en- 
dowcJ  of  lar.ds  by  the  heir,  the  ihail  b^  in  immediately 
from  the  hulhaiid  by  Rtflaiion.  36  //.  6,  7.  See  Dc-.vfr. 

It  is  a  rule  in  pleading!,  grants,  ijc.  proximum 
enttitjtiit  fiat  reluita-,  but  that  rale  has  an  exception, 
(o/zi. )  ttiji  imptdiiU  fententia:  And  it  hath  been  held, 
that  this  rule  hath  many  rcflri^iions,  i.  e.  Flat  rt'ar.t), 
ib,  as  there  is  00  abfurdity  or  incongruity ;  therciorc 
It  it  aKvays  ftcundum  Juhjiclam  vtatericm.  Hard.  77  ; 
J  Salk.  199. 

A  pcrlon  granted  tatam  illam  ^rtionem  t/rdmarnmm  S. 
with  all  other  his  tithes  in  J3.  thenor  Uie'\aikfu^iUt6/tf  J.C; 
here  the  words  in  occupaiioi:e  J.  C.  have  Relation  to  the 
whole  fcntencc,  and  not  only  to  ihc  precedent  words,  with 
all  other  his  t-the?,  becaule  the  pronoun  iUam  relates  as 
well  to  the  tenures  of  the  tithes,  as  to  the  place  where 
ihey  arifc.  4  Rtp.  34. 

In  debt  upon  bond,  conditioned  that  if  7^.  M.  died  be- 
fore Mui/untmir  day,  without  iflue  male  of  her  body  then 
living,  that  iti  fuch  cafe  the  bond  fhould  be  void:  De- 
fendant pleaded,  that,  before  hUJfummtr  day,  Jht  JtJ  dit 
rut  thout  tjjut  malt  THF.N  living;  and  the  queltion  was. 
Whether  the  adverb  then  (houlcT  relate  to  Midfummer  da)S 
or  to  the  dca:h  of  'J.M,  And  ic  was  a^retd,  that  it. 
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might  relate  to  either  ;  but  becaufe  it  happened  in  faA# 
that  ihe  had  a  Ton  living  at  her  death,  which  fon  died  be- 
fore Mid/'unmer  day.  therefore  the  word*  ibm  iivtng  (halt 
relate  to  that  day,  and  not  her  death  ^  bcctufc  it  is  moft 
bcnehcial  to  the  ubhgor,  that  it  fhou!d  be  fo.  Djtr  17. 
tlH.t"  Sec  title  B^hJ. 

RELATOR,  Lot.]  A  rehcarfcr,  or  teller;  applied 
to  an  informer.  Sec  titles  Infcrmation  i  IVarranto. 

RELEASE, 

Relaxatio.]  An  inflrureent  whereby  cftates,  or 
other  things,  are  cxtinguidied,  transferred,  abridged,  or 
enlarged.  U  t/i.  Sjmhcl.  fart.  1.A2.  <  509.  Andwficre- 
by  a  man  quits, And  renounces,  that  which  tie  before  had. 
Com.  Lhg.  title  RtUaj't 

A  KkiEA^E  OP  Land, is  clafledby  BUcJl/etn  imong, 
the  fecoiidary  or  diriva;ive  fort  of  Conveyances  :  and  ix 
by  him  dchncd  to  be,  A  Difcharge  or  Conveyance  of  a 
man'»  right  in  lands  or  tenements,  to  another  th^t  htih 
fomc  former  eltitc,  in  poflclTioD.  See  further  this  Diit. 
t.tlcs  Ctfrti'(;^fln./ ;  D<ed',  Uaj't  and  ReUafe. 

The  words  generally  ufcd  in  fuch  Rcleafes  are,  rerhi/ed, 
rdea/id,  and/or  vi'tr  qt,rt  <!aiined.  See  pofi,  11. 

L  0/  R<Ua/eit  ^erKrallj. 

li.  Of  the  If^ordi  and  Ctrtmttrf  reqatred  in  a  Rf 
haft;  and  be-M  far  a  Covenant t  Agretmint^  er 
a  Diffcfiicn  hy  //'://,  m.-y  operate  as  a  RtUafe% 

III.  What  JhaU  h  relea/ed,  f'j  a  ReUafe  «f  all  Claw  i 
and  Dtmandt, 

n*.  U'l'at  Jball  he  rdeafed,  hy  a  ReUaft  ef  all  Afiient 
and  Sitits  i  and  cf  all  Right  and  '1  illt  in- Land, 

V.  Hiy.v  far  a  Po^hilirj,  cr  tontingtnt  Intenjiy  maj 
he  Ttlcafed. 

I.  THEtii  is  aReKafc  in  Faft,  and  a  Releafe  in  Law. 
Perkins*  Grciti  71.  A  Releafe  in  Fait,  is  that  which  the 
very  words  enprehly  declare.  A  Rcltafe  in  Law,  is  that 
which  doUi  acquit  by  way  of  cunfcquei  ce  or  intrndment 

I  of  Law.    How  thej'e  are  available,  and  how  not,  fee  Lit- 

j  tUif.n  at  large,  \,  3.  e.  8.  Cmi^eU. 

J  A  Rclealc  is  the  giving  or  difcharging  of  a  right  of 
a£l:on  which  a  man  liath  claimed,  or  may  claim,  againfi 
anoiher.  Or  that  wtuch  is  his  ;  or  it  is  the  convey.-.nce  of 

'  a  m2u's  intv'reit  or  right  which  he  hath  to  a  thing,  to 

<  another  who  hath  poifeflion  thereof,  or  fome  cflaic  therein. 
4  AV:*/  Mr. 

According  to  Cuke^  Releafes  arc  dillinguifhed  into  /x- 
prejt  Releafrs  in  Deed,  and  thofc  ariltng  by  operation  of 
Law  ;  and  arc  madr  of  lands  and  tenements,  goods  and 
chattels ;  or  of  anions  real,  pcrfonal,  :;nd  mixt.  1  ht^h 
z(3\t  a. 

ReUa/et  tf  Land,  may  enure  or  take  tStd  in  various 
ways ;  Either,  f^r//,  by  way  of  enlarging  ttn  tftatei  (fdarger 

<  i'tyfa.'ei)  where  the  poflcllion  and  inheritance  arc  fepa- 
rated  for  a  paiticular  time  ;  and  he  who  hath  the  rcvcrfion 

1  or  inheritance,  rclcafcs  to  the  tenant  it>  poflcfTon  all  his 
I  right  and  inicreft.    Such  Releafe  is  fjid  10  cnla'-ge  his 

eilate  ;  and  to  be  equal  to  an  entry  and  feoffment,  and  to 
I  amount  to  a  grant  and  attornment.  1 167,  «.  Thu.*,, 

if  there  be  tenant  for  !i(c  or  years,  tcniainder  to  anotlier 

I 
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in'  fct,  And  be  in  rem&intlcr  releafes  all  his  nj^ht  to  the 
particular  tenant  and  ht«  heirs ;  tUi^  givea  him  the  cllatc 
in  fee.  titt.  §  465.  But  in  thi»  cafe  the  Rciclicc  muftbc 
In  ptj^-jpw  of  lomc  cft.uc,  for  the  RcJeafe  to  work  uj;on  . 
f'nr  it  there  be  a  l^lTec  for  yeari.  xnd  before  hf  c<>tcr»atid 
is  in  poflieiTion,  the  Lefl'or  relcaft-^  to  him  all  hii  right  in 
the  revcrfion,  fuch  Releare  i»  void,  I'cr  want  of  poUclEon 
in  the  Relelfce.  Ltit,  ^  4^9. 

When  ititr:iid,  however,  that  n  Rcteafc,  which  cnurct 
by  enhrgcment,  caofiat  woik  without  a  poU'tlTioni  it 
mufl  b;  uiulerftood  to  mean,  not  that  an  ahual  ellatr  in 
pofiVllioti  i»  nccciTiiry,  but  that  a  t'tfitd  itifenfi  fufHces 
fir  fucK  a  Rcleafc  10  operate  upon.    B  ;  this 

with  the  opcraii.'.r.  of  ji  Lrt*if  -TtJ  Rth. 
it  will  be  teen,  tint  rot  only  clUie»  1  ■      ■  •  ''ut 

edate^  in  remainder  and  rcvcriion,  and  ail  oUier  in^or- 
pore.il  hereditament,  m\y  be  cfTcdually  granted  ar^d  1 
convened  by  Lcufe  and  Rtlf&fe  :  but  il  is  an  inaccuracy 
CO  fay,  thai  the  Relcafc,  111  tlicfe  cnfc«>t  it  in  the  ai'fua/ 
ptffjfi^n  of  the  hereditamcnti :  ihe  right  exprelEon  is,  | 
that  they  are  a.-^uaUy  'vtjUd  in  him,  by  virtue  of  the  Leafc 
of  poflcfiion  and  the  fiaiutc.    i  lt.jl.  1-0,  {a)  k.  3.  j 

To  make  Relealcs  operate  by  eaUrgement,  it  is  gc- 
rcrally  ncccfl'ar)*,  that  the  Relcifce,  at  the  nine  the  He-  ' 
Lrafe  'n  made,  fliourd  be  in  a^ual  pofTcnion  of,  or  have  a  , 
veiled  intcrclt  in,  the  lands  intended  to  be  rcleafed  ;  that 
tnerc  Ihould  be  a  privity  between  him  and  the  RvIeHbr; 
and  tiiat  the  pofTcflion  of  the  Rckflcc  fhoulu  be  noto- 
rious. To  this  latter  circumAancc,  however,  the  Statute 
of  Ufes  furnilhcs  an  exception,  exemplified  in  the  ope- 
ration of  a  Leafi:  and  Relcal'c :  where  the  Bargainee  has 
a  veiled  intcrcli,  immediately  after  the  executiun  of  the 
bargain  and  laic,  wtihout  any  entry,  attornment, or  other 
a£lof  notoiicty  whatfoever :  though,  at  Common  Law,  ti!l 
entry  or  aliornmcnt,  the  Ltftcc  wis  not  capable  of  a  Re- 
leafc.  But,  from  the  general  principles  above  noticed ,  le- 
ranr  by  e.'i-git  or  Jiatute  mtr<bant  is  net  capable  of  a  Relcafe 
that  \i  to  operate  by  enlargrment ;  while  tenants  in  dower, 
ur  by  the  curt-fy,  ajv  ,  as  they  have  the  r.otoriety  of 
poflciTion  and  privity  of  cibte  with  rcfpcifc  to  the  Re- 
ieafor.  See  i  Inji,  2;|.  (aj  in  n, 

StC6Hdly  J  By  way  cf  pajJiHg  an  sjiate\  {uuner  PfJJatt\) 
as  when  one  of  two  coparccneri  rel«feth  all  her  right 
to  the  other,  this  paftVih  the  fce'fimpte  of  the  whole, 
1  /.jtf.  273. 

In  both  thefs  cafes  there  mul  he  a  privity  of  cflatc 
between  the  Relcflbr  and  Rrlclf.  e  j  th::i  is,  one  of  their 
clUtci  mull  be  fo  related  to  the  other,  as  to  m  ike  but  one 
and  the  fime  cU'itcifi  Lnw.  1  Ar/^.  jyi, ;:  iCixn.  c.  zo. 

3«///;  By  w.iv  of  fit^r^  a  liyji  \  {taimr  li  aVe/'f ;)  as  if 
a  mm  be  di/rtifcJ,     1  rrl  to  hit  diireifor  all  his 

right;  hereby  th-*  .res  a  i>c%v  right,  which 

changes  the  q':a!i;  .  .nd  render^  that  lawful 

which  betore  was  ti  .,  r.gfo!.  Lut,  §^66. 

Rclearcs  of  this  kind  mult  be  made  cither  to  the  dif. 
feifor,  hi*  feoffVe,  or  W*,  hrtr.  In  all  ihcfe  cafes,  the 
poiTefllnni'  i  -  in  thcRelsfTjr;  \ 

and  the  ur.ii.  :i,  compleita  ibe 

title  of  t!  f  ■  -  .  :  ;  dcgries.or  liile 

\\\  the  difi'cil'or,  it»  .'eotivv,  or  hi>  itcir,  give  tne  ReUalo 
made  to  ihem  difrcrcnC  operations.  They  alt  agree  in 
this  rcfpc^^i  that  110  privity  is  required,  or  indeed  can, 
from  the  nature  ot*  the  cUc,  bctwcca  chcm  aiu!  (bs 
KcIefltT.    I         274,  (.ij  n. 


At  Common  Law,  lands  could  not  be  trantfcned  Uom 
one  to  aiimtKi  '  ui  by  (roii.nert  with  livt  ry  of  the  fcilin, 
I'nts  rrodact  i  m- nrrrty  of  the  tranf mutation  of  tlio 
pod*  fii  jn.  '\  It:  Doii.  riciy  was,  in  fome  mrafore,  efi'c6eti 
by  a  Liiireifii' :  '.  '  ^  .n  oidy  a  tonious  poiIelTion, 
liable  10  be  dilfritee.   Thus  the  dilfcif'jr 

had  the  poff  .  u.c  the  right.    To  complete 

the  title  of  ttu'  .iliiii,; ,  u  -as  LL-ccfLvry  he  (hould  acquiro 
the  right:   T  tis  could  nnt  be  doue  by  a  icofFntent, 
that  was  a  ttsn  fer  of  the  pcHcOion  ;  but  it  was  eftcUrd 
by  a  Rcleafc.  which,  in  this  cafe,  operated  a<  an  aAoat 
traniiter  of  ihe  r  ™Iit.  1  Inji.  '64,  (^0 

Thu*.  in  !    '  ', 

when  made  \  ,3 
in  by  title,  lit         ,  .        ;  ; -  ..1  .  ..  . 

but  by  Atx.  c<^u  to  U  Kt  which  crvittcj  u :  A  Keicafe 
docs  not  affircl  ms  pofTcfiiot  or  title,  but  difcharges  it 
iro.7i  the  right  ot  th«  Rrlellbr;  fo  that,  whether  the 
whole  k-c  is  in  the  feotfee,  or  carved  out  into  particular 
ellatcs,  it  remitios  unalicred  by  the  Rcleafc,  except  as  it 
is  difcharged  by  it  from  the  right  of  the  Relefl'or.  1  JmH, 
(")  — Inthecafc  ot  a  Relcale  to  the /'.'i/- of  the 
dtlTciior,  It  i<  to  be  obftrivcd,  that  a  dilTctfor  has  a  mere 
naked  poffeilion,  unfupported  by  any  right;  and  that  the 
diirmec  may  rellore  his  pGlieHion,  and  pu:  a  total  end  to 
ihe  pollVlfion  of  the  difR'itor  by  entry.  But  :hough  the 
fcoflVc  €:f  ihe  difleil'or  come;  in  hy  title,  rtiJl  ihe  ri^ht  of 
)>olVrjjicn  remains  m  the  ililTeilre,  and  he  may  equally 
enter  cn  the  feoffee  as  on  the  dtflcifor ;  fo  that  a  Rcleafe, 
ptr  rtitier  It  draft,  givis  both  to  the  di/Icifor  ard  his 
fccjTee  the  right  of  poil'effion,  ano  tlie  right  of  property: 
Cut  if  the  dilTciior  dies,  the  tntry  of  inc  dilTciice  is  taken 
away,  and  a  prelumptive  right  of  polTcfFion  ii  io  the 
heir  ;  fo  that  the  Releaft.*  of  the  dilfeifcc  only  paiTes  the 
right  of  property,  i  Infi,  277,  fa)  tan. 

iivly ;  By  way  of  rxttnguilhment ;  as  if  my  tenant  for 
life  makes  a  leaie  to  y/.  for  liie,  remainder  to  B.  ar^d  his 
heirf,  and  I  rcleafe  to  A. :  this  e\tingui(hes  my  right 
to  the  rererfion.  and  (hall  enure  to  the  advantage  of  B.** 
remainder  as  wt.ll  as  of  A.'i  particular  cftatc.  Litt.  \  470, 
See  title  Ex:i ngvijhmtut .  Where  the  Releiree  cannot 
have  the  thing  p<r  mttter  le  dnit,  yet  the  Rcleafc  (hill 
cnurr,  by  way  cif  exiineuiniment.  ngain/l  all  manner  of 
pcrli:i>s:  as  u     '  i--:gnory  to  hi.s 

tenant,  fuch  1  ,  the  lent,  ksc. 

although  the  >  ...         ;.  i  .i!e.  Set  I  Jm^, 

267,  («}«..:  *9v(<ti  :  273»  l^)- 

$fh/yi  Ry  WAV  of  entry  sod  feoffment ;  Biif  there  be  two 
1  ■  -  f  Ic-jfes  tooneof  them, 

oui  lii>  former  c^rr- 
;         .  ^     -  .     if  :!ic  dilfrilVc  had 

*i.;t;r,,i,  .inu  tticit'iy  puL  .4:1  tij  :»  the  djlTcifin,  ar.d  af- 
ttrwjtdi  nad  cnfco.Tcd  one  of  the  dilicifort  in  fee.  i  7**. 
278.  It  has  bctn  already  ohlcrved,  ihs:  when  a  man 
las  in  himfclf  ihe  pofT^Hion  of  land.-,  he  mafT,  at  the 
Commcn  I.i.v.  convey  tnc  frethulJ  by  fecff  nent  ».d 
Itvery  ;  a  uuiontiy  in  the  couniry  :  t  u  if 

a  mar.  i  .  c  or  a  future  intcrcli,  be  may  con- 

vey ,  .  .  ^.fil  by  a  mere  Rclcatc,  to  him  that 
i>  in  pt/l,teutoD  of  the  land :  for  tUc  occupancy  of  the 
Hcieilcc  is  confidrred  as  a  matter  of  futhcte-tt  notoriety 
already.  2  Cemm.  c.  20%  and  tec  1  inji.  =75,  (^J  inn. 

A  !;clcalc  is  to  be  adapted  to  the  n.-iiurc  of  th«  c-ifc, 
and  the  purpofcs  for  which  the  Rcleafc  is  intended;  lo 

thic 
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that  i(  a  man  be  dtlTeif<-d  of  Isndi,  or  difpoirvflVc!  of 
goods,  and  rcleafe  all  anions,  he  may,  notwiihiUnding, 
enter  into  his  landi,  cr  icukc  his  goods,  the  right  and 
property  being  Aill  in  him,  though  he  has  deveAcd  him- 
fclf  of  his  remedy.  H^.  163  :  4  Co.  6}. 

So,  where  a  man  has  divers  means  to  come  to  his  right, 
he  may  rcleafe  one,  and  yet  take  advantage  of  the  other; 
but  if  a  man  has  not  any  means  to  come  to  his  right  but 
by  way  of  aflion,  there,  by  a  Rcleafe  of  all  a<ftiom,  hii 
righi  by  judgment  of  Law  is  gone,  becaufe  by  his  own 
act  he  has  barred  himfcif  of  all  means  to  come  at  it. 
8  Cff.  152.:  Co.  Ill,  z86. 

Heretofore,  Relcafes  were  condrued  with  much  nicety 
and  great  nri^nefs ;  and,  being  confiderrd  as  the  deed  or 
grant  of  the  party,  were,  according  to  the  rule  of  Law, 
taken  flrongclt  againtt  the  Releafor  :  They  now  receive 
fuch  interpretation  as  tliefe  grants  and  agreements  do, 
and  are  favoured  by  the  judges  as  tending  to  repofe  and 
quiftne  s.  Dyrr  56:  lig :  Httl.  15:  8  Co.  14,8. 

Hence  it  hath  been  cltablifhrd  as  a  general  rule  in  the 
conflruitioD  of  Releafcs,  that  where  there  are  general 
words  only  in  a  Releafe,  they  (hall  be  taken  moil  Arongly 
againfl  the  Releafor  ;  but  where  there  is  a  particular  re- 
cital in  a  deed,  and  then  general  words  follow,  the  gene- 
ral words  (hall  be  qualtlicd  by  the  fpecial  words,  t  Mod. 
99  :  I  U.  RaytB,  235. 

It  is  neccAary,  in  all  cafes  where  a  Releafe  of  lands  is 
made,  that  the  eAate  be  turned  to  a  right ;  as  in  a  dif- 
feifin,  i^c,  where  there  are  two  rights,  a  right  of  pof* 
fef&on  in  the  diAcifor,  and  a  right  to  the  ellate  in  the 
dsfleifce ;  now  when  the  diAcifee  hath  rclcafed  to  the 
diAeifor,  here  the  diAeifor  hath  both  the  rights  in  Lim, 
The  right  to  the  cAate,  and  alfo  to  the  poAelBon  : 
or  elfe  it  is  requifuc  that  there  be  priviry  of  cAatc  be- 
tween the  Tenant  in  poA'effion  and  the  Releafor ;  for  a  Re- 
leafe will  not  operate  without  privity.  2  Ltl.  4.35.  A 
Rcleafe,  made  by  one  that  at  the  time  of  the  making 
thereof  had  no  right,  ts  void;  and  a  Releafe  made  to 
one  that  at  the  time  of  making  thereof  hath  nothing  in 
the  lands,  is  alfo  void,  bec3u(e  be  ought  to  have  a  tree- 
bold,  or  poAeAion,  or  privity.  Noy't  Max.  74. 

He  that  makes  a  Relcale  muA  have  an  cAate  in  him- 
fcif, out  of  which  the  eAate  may  be  derived  to  the  RelcA'ce  ; 
thcRelcAcc  is  to  have  an  eAate  in  poAeAion  in  deed,  or  In 
Law,  in  the  land  whereof  the  Kclcafc  is  made,  as  a  found- 
ation for  the  Rrleafe;  there  muA  be  privity  of  eAate  be- 
tween the  RclcAbr  and  Rclcffee;  and  futficicnt  words  in 
Law,  not  only  to  make  the  Releafe,  but  alfo  to  cre.tte 
and  raife  a  new  eAate,  or  the  Rcleafe  will  not  he  good. 
I  hji.  22.  A  Rcleafe  to  a  man  and  his  heirs  will  pafs 
a  fee-fimple;  and  if  made  to  a  man,  and  the  heirs  of  his 
body,  by  this  the  RelcAce  hath  an  rltate-tail :  But  a  Rc- 
leafe of  a  man's  right  in  fee-Ample,  is  not  fuflictcnt  to 
pafs  a  fee-Ample.  1 273. 

A  Rele-ifc  made  by  deed-poll,  of  right  to  Iand<, 
seeds  no  otlier  execution  than  fealing  and  delivery ;  and 
will  operate  without  conAderaiion :  But  it  is  convenient 
to  put  .t  valuable  confideration  therein ;  left  it  fliould  be 
jiidged  fraudulent  by  Aatute.  Lit.  ^44;.  Lii  Couv^, 
230,  248  :  C/T.  Ja<.  270.  Sec  title  Ccn/tderalun. 

H.  A  R£  L  E  A  SB  which  operates  by  ffl///*r/*^/7a/^iswhere 
two  perfons  come  in  by  the  fame  Icudal  contra^,  a>  joint- 
tenants  or  coparceners,  and  one  of  them  rctcafea  10  the 
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other  the  benefit  of  it.  In  Releafes  which  operate  by 
this  moJe,  the  RelcAee  being  fuppofed  to  be  already 
feifcd  of  the  inheritance,  by  virtue  of  the  former  feudal 
contra^,  and  the  Rcleafe  only  operating  as  a  difcharge 
from  the  right  or  prctenficn  of  another,  fcifed  under  the 
fame  contrail,  avcrdt  of  mhctiianctt  in  the  Rcleafe,  are 
ufelcfs.  So,  in  cafes  of  Releafes  per  mtitcr  le  drmt,  wordt 
of  inheritance  arc  not  neccA'ary  ;  as  the  diAeifor,  to  whom 
or  to  wliofc  feoAcc  or  heir  that  Releafe  is  made,  (fee 
amt!  I.)  acquires  the  fee  by  the  diAinfta,  ard  thctefore 
cannot  take  it  under  the  Releafe :  But  where  the  Rcleafe 
operates  by  enlargement,  the  ReleAee  h.iving  no  fuck 
previous  inheritance,  and  pofleflion  being  cither  for  life 
or  in  fee,  (as  or>gin.illy  granted,)  the  Rcleafe  gives  the 
cAatc  to  the  RelcAcc  for  his  life  only,  unlefs  it  it  «x- 
prcfily  made  to  hitn  and  bis  heirs,  t  Itifi*  tj$p  (^)l 

LttiUtcK  fays,  that  the  proper  words  of  a  Releafe  are 
TtmiJiJJit  Ttlaxajftt  quirtum  (Ijma^t  which  have  all  the 
fame  AgniAcation.  Lord  Coke  adds,  Rinuneiare,  acquit' 
tare  i  and  fays,  that  there  are  other  woids  which  will 
amount  to  a  Rcleafe ;  ai,  if  the  LeAbr  graots  to  the  LeAiee 
for  life,  that  he  Atall  be  difchargcd  of  the  rent ;  this  is 
a  good  Releafe.  Lit.  ^  445  :  1  Jnjl,  264  :  PhicJ.  140. 

So,  a  pardon,  by  ati  of  Parliament,  of  all  debts  and 
judgments,  amounts  to  a  Releafe  of  the  debt ;  the  word 
Pardoti  including  a  Releafe.  1  Sid.  261. 

An  eiprcfs  Rcleafe  muA  regularly  be  in  writing  and 
by  deed,  according  to  the  common  rule,  eo^rm  msdo  criiur, 
todem  CTcitf  dtfol'vttur  ;  fo  that  a  duty  arifing  by  record 
muA  be  difcharged  by  matter  of  as  high  a  nature  ;  fo  of 
a  bond  or  other  deed.  Co.  Lit.  264,  t :  1  RoK  Rtp.  43  : 
2  Liom,  76,  213  :  2  RvL  Ahr.  408  :  z  Zand.  48:  Moor 
573.  pl-  787- 

Cut  a  promifc  by  words  may,  before  breach,  be  dif- 
charged or  rcleafed,  by  word  of  mouth  only.  1  Zid.  177 : 

2  Sid.  78  :  Cro.  Jac.  .(83,  620  :  Vide  Cro.  Car.  383  : 
t  Med.  262  ;  2  Mod.  259  :  1  Sid.  293. 

A  Rcleafe  of  a  right  in  chattels  cannot  be  without  deed. 

1  Lun,  283. 

A  Covenant  perpetual,  as  that  the  Covenantor  will  not 
foe  beyond  a  certain  limitation  of  time,  is  a  Defc-afance, 
or  abfolucc  Rcleafe  ;  and  this  conAruflion  has  been  made 
to  avoid  circuity  of  afiion;  for  if  in  fuch  cafe  ihc  party 
ihjuld,  contrary  to  his  covenant, fuc,  the  otiicr  party  would 
recover  piccifely  the  f.ame  damages  which  he  fuAaioed 
by  the  oihcr*i  fuing  ;  but  if  the  covenant  be,  that  he  will 
not  fue  ////  fuch  a  time,  this  docs  not  amount  to  a  Rcleafe, 
nor  is  it  ple-idablc  in  bar  as  fuch,  but  ihc  party  hath  re- 
medy only  on  his  covenant,  /Vwsr  23.  ^y.  So,  81 1  :  \  Rsl. 
/hr.  939:   Bridg,  118:    2  Uidfi.  95,  290:  Hard.  113  : 

3  t^v.  41  :  2  Salk.  573,  5  :  Carlh.  210:  1  Ld.  Rcjm, 
4 19,  691  ;  See  Cro.  Eliz,  352  ;  I  Md.  307  :  i  Rd.  Mr. 
939 :  Curl/.'.  63  :  Sa/A.  373  :  1  S^m.  46. 

If  two  are  jointly  and  fcver-iHy  bound  in  an  obliga- 
tion, and  the  obligee,  by  deed,  covenants  and  ngrccs  net 
to  fue  one  of  them;  (his  is  no  Releafe.  and  he  may  nol- 
withHanding  fuc  the  other.  Cre.  Car.  551:  Mafc!>  yj  : 

2  SJL  575. 

But  if  tAO  arc  jointly  and  feverally  bound,  a  Releafe 
to  one  dlfchargcs  tlx  other.  1  Ld.  Raym.  410.  Sec 
2  f'tnl.  217;  1  Ld.  Raym.  6*ji  :  1  Lev.  132  :  and  fur- 
ther, this        lilies  £cnd ;  Ceimam  ;  Agrement, 

4K  It 
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It  frems  agrcc3,  that  a  will,  though  f»led  and  M\- 
vcrtd,  cii>noi  amount  to  a  Rel-rafe,  bccAufe  it  is  ambu- 
Uiory  Jiod  reiocabic  durir-g  ibe  teftalor*s  life;  and  by 
rcafbn  of  the  rxecotor'sconfent,  rcqatfiie  to  every  difpo- 
fifion  of  a  pcrt'onal  thing  by  wiM,  and  th«  injury  that 
might  Accrue  to  the  tcllator's  creditor!,  were  a  will  al- 
lowed 10  opcra:r  a-  a  Rtleafe.  SfiL  2K6  :  1  /W.  39. 

Therefore,  white  in  debt  on  an  obligation,  by  (he  re- 
prcfent'iive  of  a  t<llaior,  n  defer.dat-t  p!>'adcdr  thai  the 
tciU  or  by  his  laft  wilt  in  writing  relcifed  to  the  defendant ; 
this  was  adjudged  ill.  and  thai  no  advantage  could  be 
taken  by  pitra.  i  Siii  421. 

But  i;  h;iTh  been  held  in  equity,  that  though  a  uiU 
cannot  enure  ai  a  Kelcafr,  yet  proviiled  it  were  ex- 
prtlltd  to  be  the  intention  of  the  letUior  thai  the  debt 
IhuuIJ  be  difcharged,  tlie  will  would  operate  accord- 
ingly; and  that  io  fuch  cafe  it  would  be  plainly  an  ab- 
foJute  dikharge  of  thj  debt,  though  the  tclUtor  had  fur- 
livetithe  leg.itee.  i  P.  H'mt  85  :  z  /Vs.  511. 

So,  in  aiicther  cafe,  it  was  held,  that  a  Rclcafe  by  will 
C9n  oiily  operate  as  a  legacy^  aod  mull  be  aflcts  to  pay 
the  icilator*!)  debt^ ;  ana  if  a  debt  (o  r^-leafed  by  will  be 
sfierwarJs  received  by  ihcteftatorhimfelf  in  hi5  litetime, 
the  legacy  is  cxiin^  ;  and  tuch  Releate  by  will  intimates 
no  niofe  than  that  the  executors  ihould  not.  after  the  i^f- 
raior'sdeath.troubleormolctlthedebtor.  zP.lf'mt  332. 

It  a  debt  U  oic^niioncd  to  be  devifcd  to  the  debtor, 
without  words  of  Reieafe  or  difcliargc  of  the  dcbt»  and 
IQC  debtor  die  before  the  teltatur;  this  K-iU  not  operate 
aj  a  Rclcafe,  but  will  be  confidered  as  a  lapfcd  legacy, 
and  the  debt  will  i'ul)fiil.  z  f'tru.  521. 

A  debt  is  only  a  right  to  recover  the  amount  of  the  debt 
by  wa\  ofafiion:  and  as  ao  executor  cannot  maMitaio 
ati  action  aoainft  hiinfeK,  or  againft  a  co-executor,  the 
felUtor,  by  appoiotiug  the  debtor  ao  executor  of  hia  will, 
difchargcf  the  adion,  and  confequen:!/  dilcharges  the 
debt.  Still,  however,  uhcn  the  creditor  makes  the  debt- 
«>r  h'vi  occutor,  it  ti  to  be  confidered  but  as  a  fpecitic 
bt-queli  ort£g?cy,  dcvifcd  to  the  debtor  to  paythc  debt;  , 
and  therefore,  like  other  legacies,  it  is  not  to  be  paid  or 
retained,  lill  the  debts  arc  fatisfied  ;  and  if  there  are  not  I 
a/Iets  for  the  payment  of  the  debts,  the  executor  is  an-  ' 
I'vierable  Ibr  it  to  the  creditors.    In  ihi»  Cife,  it  is  the  | 
fame  whether  the  executor  accepts  or  refufes  the  exc 
cutnrfhip.    On  the  other  hand,  if  the  debtor  mukes  the  | 
creditor  his  exccuioi.  and  the  creditor  accepts  thccxecu-  | 
tofihip,  if  there  are  aHct^,  he  may  retain  his  deb:  out  of  i 
the  aHets,  againll  the  creditors  in  equ.-d  degree  with 
himfclf ;  but  if  there  arc  not  aflets,  he  may  fue  the  heir,  | 
where  triC  heir  is  bound,    i  Injl.  264.  {b)  st  n.  Sec  this  I 
Diflionary,  titles  fxfi-w/ffr  ;  Lijucy  ;  U'tU. 

Jn  the  cafe  of  Smi/h  v.  SiaJerJ  {Hci.  216),  the  hof- 
band  promiicd  the  wife,  before  marriage,  that  he  would 
leave  her  worth  tec/.  The  marriage  took  effed,  and 
the  queHion  was,  whether  the  marriage  was  a  Relcafe 
of  the  promife  :  .All  the  Judges  but  Hoban  were  of  opi- 
nion, that  as  the  action  could  not  aiife  during  the  mar- 
riage, the  marriage  could  not  he  a  Reieafe  ol  it.  The 
ooitrine  of  this  C4fe  was  admitted  in  that  of  Gagi  v. 
-/.vew;  uhich  arofe  upon  a  bond  executed  by  the  huf- 
band  to  the  wife,  before  marriage,  with  a  condition  mak- 
ing it  void  if  ihc  furvived  him,  and  he  left  her  1000/. 
Twoof  the  judges  were  of  opinion,  that  the  debt  was  only 
fuipendcd,  as  ii  was  on  a  contingency  which  could  notj 
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by  any  potHbiliry,  happen  d:rlng  t;ie  marri.it:?.  Bot 
//(f.V,  Criicf  Jultice,  diftered  ir^m  them:  he  a«imiited. 
;b.it  a  covenant  or  prumife  bv  (he  hulband  co  the  wile,  to 
leave  her  fo  much  in  cafe  flic  ('irrives  him,  iv  good  ;  be- 
ciufe  it  is  only  a  fviurr  deat  a  contingency,'  whteli 
cannot  happen  durinj;  the  ma'-itajje,  an-i  tiv^t  is  prece- 
dent to  ih::  debt :  but  that  b->nd  dehr  was  a>  prelcnt 
<iebt,  and  the  condition  was  ddi  precedent,  but  fu^fe- 
quent;  that  m.ide  it  a  prel^:>t  tluiy,  and  the  m>r7i.tge 
was  conlequrnlly  a  Reli'aie  of  it.  The  cafe  afterwai~i 
went  into  Chancery.  The  boTid  was  taken  thtfrc  to  be 
tns  agreement  of  the  parlies,  and  relief  accoidln^ly  'te- 
creed.  See  1  Sa'k.  325:  12  hU.i,  390:  2  /V/f.  i^>. 
A  like  decree  was  made  in  t'lt  cafe  ot  Ce9ta  v.  ISj>,  Wt 
z  P.  lymi.  Z43.  S£c  further,  thi^  Diaionary,  title  U^raM 
and  Fmr. 

III.  LiTTi-TTO.N  fays,  that  a  Reieafe  of  all  Drmandj 
is  the  liell  Relealc  in  lum  to  twhom  it  is  made  \  ai>d  CcKf 
faySftlut  the  word  Demand  i»  thclsrgrft  word  in  L*w,  ex- 
cept Claim  ;  and  that  a  Ueleul'e  ot  all  D.-mandi  ditcnarge^ 
all  forts  of  ailions,  rights  and  litfes,  cooditioni  before  or 
after  breach,  exertions,  appeals,  rents  of  all  Mnds.cts 
venanii,  annu'.ltcs,  coticrails,  recognizances*  itatote?, 
commons,  t5V.  i/ff.  ^jcS:  Ce.  Lilt  291. 

But  notwitntUndiug  the  large  import  of  the  word  De- 
tnands.  yet  iherc  are  fcveral  tnflAnvCs  where  ihi  gene- 
rality of  the  word  bath  been  reflraioed  to  the  pzrticular 
occalion  for  which  the  Reieafe  was  made. 

By  a  Reieafe  of  all  Demands,  all  aAions  real,  peHbnal, 
and  mixed,  and  sH  adlons  of  appeal,  are  extind.  Litt. 
§  509  :  8  Co.  154. 

So  a  Rdeafe  of  all  Demands  exter^ds  to  inhetitnncef,  and 
takes  away  rights  of  entry,  teizures,  C?^.  L*.  Liit.  291. 
But  if  the  King  rrleal'eth  all  Demands,  yet  as  to  him 
the  inberitance  Oiall  not  be  included.  Bra.  Prtr^aiiv/f 
fi  62  :  BriJ^.  124. 

By  a  Reieafe  of  all  Demands  made  to  the  tenant  of 
,  the  land,  a  common  t>f  pailure  Ihall  be  cxtind.  C0. 
Liti.  191. 

{      A  Reieafe  cf  all  Demands  will  bar  11  demand  of  a  re- 

!  lief,  becaufe  the  relief  ii  by  reafon  of  the  fcigoiory  to 
I  which  ii  belongs.  Cre.  Jac.  170. 

If  A.  being  poflcfled  of  gtwds  lofcs  ihera,  and  they 
j  come  to  the  hands  of  B.  who  being  in  poHeilicn,  A  by 
I  deed  rcleafes  to  B.  all  anions  and  dem:iod%  perfonal 
I  which  at  any  time  before  krabutt  -vel  halvrt  ptun  againll 
H,  for  any  caui'e,  matter,  or  thing  wr.atfccver ;  this 
,  fiiall  bar  A.  of  the  property  of  the  goods ;  fo  that  B. 
j  has  the  abfoluie  right  in  him  by  this  Reieafe.  2 
Abr.  4O7. 

By  a  Reieafe  of  all  Demands,  a!I  manner  of  execu- 
tions are  gone,  for  the  recoveror  cannot  fue  out  a  frri 
faciast  (apuzi,  otdegitt  witlioot  a  demand.  Litt.  ^  508  : 
2  Rcl.  Abr.  407. 

By  a  Relcale  of  all  Demands  to  theconufor  ofaflatute- 
merchant,  before  the  day  of  payment,  the  conufee  fhall 
be  barred  cf  his  aftion,  becaufe  the  duty  is  always  in 
demand ;  yet  if  he  rcleafes  all  his  right  in  the  land,  it  ia 
no  bar.  C^.  Z.;/f.  291 :  Briagm.xz^. 

So,  a  bond  conditioned  to  pay  money  at  a  day  to  come, 
is  a  debt  and  duty  prefcnily,  at>d  may  be  difchargcd  by  a 
Releale  of  all  adions  and  demands  before  the  day  of 
payment.  Cre.  Ja(.  3C0, 

But 
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BiK  in  an  aflioD  of  debt  for  non-performance  of  sn 
award  made  for  payment  of  monr/  ac  a  dajr  to  come  ; 
there  is  no  prefent  debt,  nor  any  duty  before  the  day  of 
paytnent  is  come,  therefore  it  cannot  be  difcharged  be- 
fore the  day,  by  a  Rcleafe  of  all  adions  and  demands. 
T'tJ'V,  214:  Crt.yac.  300. 

So.  if  a  min  devil'cs  a  legacy  of  20/.  to  J.  3,  at  the 
K^e  of  zj.  though  the  legatee,  aficr  be  attains  the  a^e 
of  21.  and  before  the  day  of  payment,  may  rcleafe  ii, 
yet  by  the  word.  Demands,  it  is  not  relcafcd*  but  tlicrc 
mull  be  rpecial  words  for  the  pLirpofc.  10  Co.  ^  1 . 

A  Kelcafe  of  all  Demands  docs  not  difchargc  a  cjve- 
Dint  not  broken  at  the  time  ;  but  a  Kcleafe  of  all  Cove- 
nant! will  refeafc  the  Covenant.  Cn.  Jtu-  173  :  a  /?*//. 
Abr,  407  :  hi^y  laj.  For  the  difference  when  broken  or 
not,  fee  Dytr  117  :  Litt.  Rep.  86  :  3  Lt«tt  69  :  ^  Cc.  71: 
//««'s  cafe  :  \oCe.  51:  Ct.  Litt.  292:  8  C0.  153: 
1  And.  tf*  64  :  and  this  Dii>ionary,  tide  Ct^tiianr. 

If  a  Lcfl>e  for  life  grants  over  his  ctlate  by  indeniore. 
referving  rent  during  the  continuance  of  the  ellate,  and 
afterwards  releafes  to  the  atfignee  all  demands ;  this 
(hall  difchargc  the  rent,  for  he  had  the  freehold  of  the 
rent  in  him  at  the  time,  z  RcH.  Ahr.  408 :  Cro.  Jtu.  486 : 
Undgm.  113  :  2  Roll.  Rep,  20  :  Pofb.  136. 

So.  if  Lclfee  for  years  grants  over  by  indenture  all  hii 
cftate,  referving  a  rent  during  the  term,  and  afterwards 
releafes  to  the  afltgnee  ill  demands,  this  ihall  rclealc 
the  rent ;  for  though  he  cannot  bAve  an  aflion  to  demand 
all  the  eltatc,  yet  this  is  an  eftate  in  him  of  the  rent,  and 
aflignable  over ;  and  in  an  action  of  debt  for  any  arrears 
after,  he  (halt  claim  it  ai  a  duty  accrued  from  the  ellate  ; 
and  it  (hall  not  be  faid  that  the  duty  ari(es  annually  on 
caking  the  profits,  hut  this  had  its  ^mmencement  and 
creation  by  the  refervation  of  the  contract,  which  was 
before.  2  Rail.  Abr  408. 

If  there  be  Le(rce  for  years  rendering  rent,  and  the 
Lcflbr  grants  over  the  reverfton^  and  the  Lt^cc  attorns, 
end  after  the  Le(rre  aligns  over  his  eftate,  and  after,  the 
AlTtgncc  of  the  rcvcrfion  releafes  all  demands  to  the  firft 
LcfTce,  yet  ihi»  (faalt  not  relcafc  the  rent;  for  there  is 
neither  privity  of  the  elUtc  or  contr^A  between  them 
after  the  alignment;  but  if  the  Keleafe  had  been  made 
Co  the  AlTignc^,  it  hfld  extinguiihcd  the  rent,  z  Roil.  Abr. 
408  :  Me^r  544;  Cro.  Eltz.  6c6. 

If  he  who  has  a  rent-charge  in  fee  releafes  to  the  te> 
nant  of  the  land  alt  demands  from  the  beginning  of  the 
world  tin  the  making  of  the  deed  of  Rcleafe;  this  Ihall 
difchargc  all  the  rent,  as  well  that  to  come  as  what  is 
part,  10  4^  ;■/.  5  :  z  Roll.  Abr.  408 . 

it  is  faid  by  LittUtom  and  Ceit,  that  by  a  Relcafe  of  all 
demands  a  rent-fervice  (liall  be  rcieafcd.;  but  this  it  is 
faid  is  to  be  intended  of  a  rcm-fervice  in  grofs,  as  a 
feigniory.  Zitt.  ^lO:  Co.  Litt.  291.  Theretore,  where 
in  aftion  of  covenant  on  a  leafe  (or  years,  to  pay  the 
«nt  referred,  the  defendant  pleaded  Kcleafc  by  the 
plaintiff  of  all  demands,  at  a  day  before  the  rent  in  quef- 
lion  became  due ;  the  plaintiff  replied,  that  the  kcleaie 
was  in  performance  of  .1:1  au-ard  of  all  matters  in  con- 
trovcrfy  between  the  plaintiff  and  dctendirt  ;  and  on 
demurrer  it  was  adjudged,  that  the  rent  was  not  dif- 
charged by  this  Rrlealc  ;  as  it  became  due  by  the  per- 
<eption  of  the  profits,  and  was  not  like  to  a  rent-charge, 
■or  a  rent,  parcel  of  a  frigniory  1  and  that  this  rent  being 
incident  to  the  revcrfion,  and  part  thereof,  was  no  more 


releafed  than  the  reverfion  itfelf;  and  this  conrtruAioK 
(hould  the  rather  prevail,  as  it  was  not  the  iricniton 
of  the  party  to< relcafe  this  rent;  but  Tntfi/eita  laid,  that 
in  Releafes  and  Deeds,  when  words  arc  heaped  nf",  the 
party  who  is  to  take  advantage  may  tski-  t^e  flrongeft 
word,  and  the  llrongetl  fcnlc,  and  that  is  the  reafon  they 
aic  put  in  ;  and  as  to  the  intent,  that  mult  be  gathered 
from  the  wDrd.«,  and  men  muft  take  care  what  wordf 
thiyufc:  And  he  fatd,  he  could  fee  no  difTerrnce  be- 
tween this  rcrt,  and  a  rent  in  fee,  both  are  rcnt-fcrvice«. 
and  neither  demandable  before  they  become  due ;  uthcr- 
wifc  than  an  ir.  40  Ed.  3.  47.  tt  is  laid,  there  11  a  conti* 
nua)  demand  betwixt  lord  and  tenant  ;  and  in  this  cafe 
there  \i  a  tenure  between  the  Le(rcc  and  him  in  rcverfion  ; 
and  the  reafon  why  the  reverfion  is  not  touched  by  (hit 
Rcleafe  is,  becaufe  it  can  work  only  by  way  of  cxtin- 
gui(hment,  and  not  by  way  of  pafling  an  tntercA  ;  but  it 
was  adjudged  againd  the  Reteafe.  i  Lt^.  99.  lOO: 
I  SU.  141  :  I  Ktb.  499,  510:  Sec  2  Salk.  $78. 

IV.  A  Release  ofall  Anions  dilcharges  a  bond  to  pay 
money  on  a  day  to  come  ;  for  it  is  dtbiium  in  pr^ftnti^ 
^uatnvtt  fit  fol-vendum  in  future  ;  and  it  is  a  thing  merely 
in  a£lion,  and  the  right  of  aOion  is  in  him  who  releafes, 
though  no  aAion  vvilT  lie  when  the  Keleafe  is  made.  Co, 
Lttt.zgz.  Sec  title 

But  a  Releafe  of  A£hons  does  not  difchargc  a  rent  be- 
fore the  day  of  payment,  for  it  ii  neither  dthitum  nor 
•vt*uium  at  the  lime  of  the  Releafr ;  nor  is  it  merely  s 
thing  in  aAion,  for  it  is  grantable  over.  Co.  Litt.  292. 

So,  if  a  man  has  an  annuity  for  a  term  of  years,  for  life* 
or  in  fee,  and  he.  before  it  be  in  arrear.  releafes  all  Ac* 
lions ;  this  (ball  not  reteafe  the  anr.uity,  for  it  is  not 
merely  in  aCtion.  becaufe  it  may  be  granted  over.  Co, 
Li!t.  291:  I  Baij}.  178:  Cro.  EliK.  Sq-;  t  Msor  113. 
But  fuch  Rcleafe  (hall  relcafe  the  arreara  incurred  before. 
39  H.  6.  43  :  I  Roll.  Abr.  404. 

By  a  Rcleafe  of  all  manner  of  Aiftions.  all  Anions,  as 
well  criminal  as  real,  perfonal,  and  mixed,  are  releafcd. 
Co.  Lift.  287, 

A  Rcleafe  of  A£Hons  real  is  a  good  bar  in  aftioni 
mixed  ;  as,  AlBfe  of  novel  di(rcilin,  Wa^le,:^/«r/  imptdit^ 
Annuity;  and  lo  is  a  Rcleafe  of  Anions  perfonal.  C«> 
Litt.  284.  But  not  after  the  grantee  has  made  his  elec- 
tion.   I  "Jsfui  215. 

In  an  appeal  of  robbery  or  felony,  a  Relcafe  of  all 
Anions  perfonal  will  net  bar;  becaufe  an  appeal,  in  which 
the  appellee  is  to  have  jadi;nteiit  of  death,  is  higher  than 
a  perfonal  aflion  ;  but  a  Rcleafe  o(  all  manrcr  of  Ac- 
tions, or  of  all  Actions  criminal,  or  of  all  Adions  mortal, 
or  of  all  .Anions  concrtning  the  l*leas  of  the  Crown,  or  of 
all  Appeal:,  or  of  all  Demands,  will  be  a  gcud  b-irof  any 
fuch  appeal.  Co.  Litt.  287. 

And  in  appeal  of  maihcm  a  Reteafe  of  all  Anions  per- 
fonal  may  be  pleaded,  becaufe  damages  only  are  reco- 
vered. Co.  Liit.  233. 

A  Relcafe  of  all  Anions  is  regalarly  no  bar  to  an  exe- 
cution ;  for  execution  is  no  aCnon,  hut  begins  wheruthe 
action  ciuli.  Co  Litt.  7B9  :  8  Co.  153. 

Alfo  a  Rclcife  of  all  A&iont  docs  not  regularly  rc- 
leafe a  Writ  of  Error  ;  for  it  is  no  adion,  but  i  commil- 
(ion  to  the  j  ulUccs  to  examine  the  rec-rd  ;  but  if  therein 
the  plsiotid  may  recover,  or  be  reftortd  to  any  thing,  it 
4  H  2  may 
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Biay  be  rclcafed  by  the  name  of  Aflion.  2  /M,f .  40  : 
»/v.  209  :  C».  Ltft.  288.  by  a  Relcafe  of  all 

5>uitJ,  a  man  is  barred  ol  a  Writ  of  Error.  Laieh,  1 10. 
&a.  by  a  Kcleafe  of  aU  Suiu,  a  mzri  is  barred  of  exfcu- 
tism,  bccaufe  it  caonot  be  had  without  appHcziion  to  the 
Court,  and  prayer  of  the  party,  which  n  hii  fuit.  C«, 
ifttt.  291 :  R  C#.  153, 

A  Releafc  of  all  Aflions  i»  a  good  bar  to  a  /lire 
fmias,  though  it  be  a  judicial  writ,  for  the  defeitdanc 
may  plead  19  il,  and  it  is  in  nature  of  a  new  original 
given  by  the  tUtute.    C».  Lilt,  290:  Ccir.h.  4.^^. 

So,  io  rtpUvin,  a  Relcafe  ofall  Afiions  is  a  good  bar, 
for  the  avowant  is  defendant,  tUuugti  in  fomc  refpc£ls 
be  if  plaintitT.  z  Rci.  Rtp.  75. 

So,  if  a  man  by  wrung  takes  away  my  goods  ;  if  f  re- 
lcafe to  him  all  Ai^Uons  pcrl'onal,  V(.c  by  Law  I  3iav  take 
the  goods  oiit  of  his  poneilion.  Co.  Uti.  2S6  :  Sitn.  57. 

If  a  man  relcafes  Anions,  by  this  he  fhatl  releafe 
•s  well  A«5tion>  which  he  ha:h  as  executor,  as  ihofe  in  his 
own  rigfii.  39  EJ.  3  26  :  2  RcU.  Akr.  40^:  2  Ld. 
Ra^m.  1 307.  C.  cited  by  Fo-xutl ;  and  faid  by  him  to 
be  clearly  fo,  unlcfa  there  was  an  Aftion  of  his  own  for 
the  Releale  to  wrrk  opon. 

If  a  man  releafcs  «//  qmarrth',  a  man's  deed  being 
taken  mod  ftrongly  againll  iiimftlf,  it  is  ai  beneficial  as 
all  A^ion^,  for  by  it  all  Anions  real,  pcrronal,and  mixed, 
are  releafed ;  and  all  caufes  uf  Adion,  though  no  adion 
Chen  depending,    d.  Litt.  292. 

Jf  a  perCon  releafe  to  another  all  his  right  which  he 
bath  in  the  Iand»  without  ufmg  any  more  uords,  as,  Ta 
i-c/*/ /c  hi:.-:  atJ  i:i  ittrj^  See.  the  RcltflVc  hath  only  an 
eflate  for  life.  Djir  26^.  A  Releafe  m^e  to  a  tenant  in 
tail,  or  for  life,  of  right  to  land,  fhall  extend  to  him  in 
remainder  or  rcverfion,  1  !r;J.  267.  By  Releafe  ofall 
a  man's  right  unto  lands,  all  atflions,  entries,  titles  of 
dower,  rent<,C.'.  are  dtfcharged  ;  tliou^h  it  bars  not  a 
right  that  tb*il  dcfccr.d  afterwards :  And  a  Releafe  ofall 
right  in  fuch  land  wilt  not  dilchatgc  a  judgment  not  ex- 
ecuted ;  bscaafc  fuch  Judgmrnt  doth  not  «eA  any  right: 
b-it  only  makes  the  l^sd  liable  to  execution.  S  Re^.  151: 
3  Sa/i.  293. 

it  is  faid  a  Releafe  ofall  one's  title  to  lands,  U  a  Re- 
leafe  of  all  one's  right.  L:r,  ^  509  :  1  hj.  292.  By  a 
Releafe  ofall  enir:es,  or  right  of  entry,  which  a  man  hath 
into  lands,  wiihoui  more  words,  the  Rclcafcr  is  barred  of 
ill  right  or  power  or  eritry  into  ihofc  lands ;  and  yet  if 
a  man  have  a  double  remedy,  ziz.  a  right  of  entry, 
and  an  a^on  to  recover,  and  then  relcale  all  entries, 
by  ihrs  he  is  net  barred  and  excluJed  his  action;  nor 
doth  a  Releafe  of  Actions  bar  the  right  of  entry.  PUivJ, 
484:  1 345. 

if  a  d-fTeifee  relcafes  to  the  diiTeifor  all  Ailtons  ;  this 
IS  no  Relcafe  of  his  right  of  entry  ;  for  when  a  man  has 
federal  m^ans  to  come  at  his  right,  he  may  releafe  one, 
and  yet  t^ice  bcncdt  of  the  other.    C«,  Liit.  2%ti: 

i  Cf.  141. 

V.  To  prevent  maintenince,  and  the  multiplying  of 
cc  -  te&iions  and  fuits,  it  was  an  efiablifhed  maxim  of  the 
Common  La«v,;hatnop^rji^ility,rtghr,  title,  or  any  other 
thing  that  WIS  cot  in  pclTcSiaD,  could  be  granted  or  af- 
&gDt:d  IV  (Irangcrs  :  A  ri^h:  in  ai^ion  could  wi  be  tranf- 
ferred  even  by  aft  of  Law  ;  nor  was  it  conlidered  as  tranf- 
fcrrcd  lo  the  King  by  the  general  transferring  wordi  of 
+ 


an  AA  of  Attainder.  See  3  Rff.  2,  S.  But  a  right  or 
title  to  the  freehold  or  inheritance  of  lands  might  be  re- 
Icafed  in  6ve  manners,  i.l'o  the  tenant  of  the  freehoM* 
in  fa^t.  or  in  Law,  withoa:  any  privity.  2.  To  him 
in  Remainder,  3.  To  him  in  rtvcrfion.  4.  l  o  him 
who  had  right  only,  in  rctpcCt  of  privity  ;  as  if  the  te- 
nant were  dLfTcifed,  theloid,  notwithllsjtdirg  the  diffeiftn, 
might  releafe  his  fcrvices  to  him.  ^.  To  him  who  had 
privity  only,  and  not  the  right  ;  as,  if  tcrant  in  tail  made 
a  feoffment  in  fee,  after  this  feoffment,  no  right  re- 
maircii  in  him ;  yet  in  refpefl  of  the  privity  only,  the 
doror  might  rcl(*afe  to  him  the  rent  ard  fervices.  So, 
6.  If  the  tcrrctenanti,  and  tlic  perfon  entitled  to  the  right 
or  polftbility,  joined  in  a  grant  of  the  Urd;,  rt  would  pafa 
them  to  the  grantee,  difchargcd  from  the  right  or  pofli- 
biliiy.  See  ic  Rf/:.  49,  (/).  But  the  law  is  nov  alter- 
ed, in  the  above  inlfancc*,  ir^  many  refpec'ts.  As  to  the 
afligrment  of  things  in  ailion,  (ce  U'Jc  Aj/i^tuKeaf.  A 
contingent  remainder  in  real  el^ates  can  only  be  tranf- 
fcrrcd  by  a  fine  and  a  common  recovery,  in  which  the 
rcmiinder-man  comes  in  opon  the  voucher.  See  titlet 
Rfcevtry  ;  fttisainJtr. 

On  the  principles  of  the  Common  Law  above  ftated,  la 
was  held,  that  an  heir  at  law  cannot  releafe  to  his  father's 
diir.ilcr  in  the  iifeiime  of  the  father;  for  the  heirlhtpof 
the  heir  is  a  contingent  thing,  for  he  may  die  in  the  life- 
time of  the  father,  or  the  father  may  alien  the  lands. 
Lit.  (j  446 :  Cc.  Lit.  265,  a  :  10  Co,  5 1  :  Brtdgm.  76. 

So,  if  tiieconufceofa  ftatute  relcafed  to  tbecoouforall 
his  right  to  the  land,  yet  he  might  aftervt  ards  fue  execu- 
tion, for  he  had  no  right  to  the  land,  but  only  a  pofii- 
bility.  t  And.  133  :  Ca-  Ltt.  265  :  2  Rzll.  Abr.  405  ; 
Cro.  Elix.  552. 

So,  if  a  creditor  releafe  to  his  debtor  all  the  right  ti»d 
title  which  he  hath  to  his  lands,  and  afterwards  get 
judgment  againft  him,  he  may  extend  a  moiety  of  the 
fame  land  ;  for  he  bad  00  right  to  the  land  at  the  time  of 
the  Releafe,  and  the  land  is  not  bound  but  in  refped  to 
the  perfon.    2  l^toJ.  281  :  z  Lev.  219. 

So,  if  a  plaintiff  releafes  all  demands  to  the  bail  in  the 
King's  Bench,  at  d  afterwards  judgment  be  given  agairft 
the  principal,  exL-cution  mny  be  fucd  againll  the  boil  ; 
for  that,  at  the  time  of  the  Releafe,  there  was  only  a  pof- 
fibility  of  the  bail  becoming  chargeable.  5  Co.  70  :  Co. 
Lit.  265  ;  Mur  469 ;  Cro.  Elix.  579 :  Hui.  17  :  and  fee 

A/crr  852. 

So,  \i  A.  recovers  io  trefpafs  againO  B.  in  B.  R.,  and 
B.  brings  a  writ  of  error,  pending  which  A.  releafe*  to 

all  executions,  and  afterward*  the  judgment  is  afiiimed, 
and  new  damages  given  to  A.  for  the  delay,  (on  JIat. 
3  H.  7.  f.  10,)  this  Releafe  (hall  not  bar  A.  to  have  exe- 
cution of  tbofe  damages,  becaole  he  had  not  any  right  to 
have  execution,  nor  to  any  duty  when  the  Releafe  was 
made.  2  Reil.  Ahr.  404  :  Cr#  "Jac.  337  :  i  Roll.  Rep.  11. 

If  the  next  ptefentaiion  to  a  church  be  granted  to  A. 
and  B.  and  Ittnag  the  tucumhent,  A.  releafes  all  his  eRate, 
title,  andinterelUo  B.,  this  Releafe  is  void,  it  being  of  a 
cbofe  in  action  ;  otherwife,  had  the  Releafe  been  made 
after  the  avoidance,  at  which  time  the  iniereft  would 
have  been  vetted  in  A.  Cro.  EHz,  173,  600.  OnitJt  85: 
1  L:o>!.  167  :  3  leom.  256  :  Vjer  244  :  10  Ce.  48. 

A  city  orphan  cannot  at  Law  releafe  her  orphanage  paitj 
to  her  father,  for  the  hath  no  right  in  her  during  the  lii^| 
of  her  father ;  but  it  bath  been  held  in  equity,  that  fuch' ' 

Relcafe 


RELEASE. 


RELIEF. 


^«!car<  being  Tor  a  valuable  cor.fiUsraucnt  as  on  the 
tuarriage  of  a  lUiightcr,  and  a  portion  given  her  by  the 
father,  i'ucb  Rcieare  may  operate  ai  an  agtecmcnt  to 
M.iivc  the  orph.-.nagf,  aiiJ  hjth'  accordingly  been  fo  de- 
creed in  equity,  i  P.  WVn/.  638  :  a  P.  U'm$,  517  : 
Prut^.  Cian.  545, 

If  there  be  a  tJcvif:  of  a  term  for  years  to  j1.  for  life, 

remaiii(icr  10  B  /t.  may  relcaiV  hij  right  to  J.,  and 

fjch  Rdckie  lh:<!i  cxdn^uifn  his  intcrcli,  though  it  U'a> 
ohjrded  th.it  B.  lud  0])!y  a  puflibiiity  at  the  time  of  the 
Releafe  made.    lO  C».  47. 

But  ic  was  held,  thnt  B.  couU  not  a^^n  over  his  in* 
Urcll  tc  ti  Jlrevger  \u  the  lit'ctirne  of  A  ,  t(ie  fame  being 
only  a  chore  in  adior,  .ind  a  mere  poitiliility ;  inafmucb 
as  an  eftate  for  life  is  tti  fL-ppoliiidn  of  Law  a  larger  clUie 
than  for  any  number  of  yean.  10  Ci».  ^7  :  4  Co.  66: 
J  ^id,  1S8  :  Rajm.  I46. 

Later  icfotu:iuns,  however,  in  Courts  of  Eqoity,  have 
mad:  a  gir^l  ahetaclon  in  this  duArtne.  2  Vtrn.  563. 
\5tc  [his  i^iil.  title  Jjfigntnent . 

A  duty  uncertain  at  6r(l,  Mhich^on  a  condition  pre* 
cedent,  i>  to  be  ni^idc  certain  Afci:rw;irtl>>  is  but  .1  palli* 
bility  which  cannot  be  releafjd.  j  Co.  70Z  :  2  Mai.  zSi. 
h%  a  K3T.it!t^  p^nt.c  w.iiing  on  a  rem,  which  cannot  be 
rele;ifcd  till  the  rent  !)  behind,  ai  the  non. payment  of 
the  rent  mikcj  tim  nwn.'rt'e  panx  a  duty.  Vtlv.  2ij: 
Breivni.  1 16.  So,  if  a  man  covenant  to  pay  10/.  on  ttie 
birth  of  a  chihl,  the  coveoancor  cannot  be  releafcd  of 
the  10/.  ;  it  rcfting  merely  in  contingency  whether  fuch 
child  ever  will  be, born  or  not.  }'dv.  192. 

So*  if  an  award  be,  that  on  a  plaintifTi  delivering  to 
defendant,^  a  <er(cun  day^  a  load  of  hay, dcfend;int  fhall 
pay  him  loA  ;  in  this  caie  the  10/.  canno:  be  rclcaled 
hffarc  tht  day,  for  it  rcll»  mere!)  in  poflibility  ard  con- 
tingency, whether  the  money  lhall  ever  be  paid,  for  it 
becomes  a  duty  00  delivery  of  the  hay  fic/f,  and  not  be- 
fore.  ^V/f.  2ij.    Sec  title  ^/ifflrd*. 

In  debt  on  bond  againfl  the  defendant  as  adminidra- 
tor,  the  defendant  pleaded  a  Rclcafe  ;  whereby  the 
plaiotiff,  reciting  that  there  were  fcveral  controveifies 
DCtA-ccn  the  defendant  and  him,  about  a  legacv  and  the 
right  of  admioidraiion.  rclcalei  co  the  defendant  all  his 
light,  title,  intercft,  and  demand  of,  in,  .iiid  lu  the  per- 
fonal  ellatc  of  the  intcD-Ue  ;  and,  on  demurrer,  this  was 
iield  to  be  no  plea  ;  and  a  difFereDce  was  taken  by 
between  a  Releafe  of  all  Demands  to  the  pcrfon  of  the 
(bligor  or  adminitirator,  and  a  Rclcafe  of  all  Demands 
to  the  perfonal  cflate  of  (he  obligor  or  intetlate ;  that 
t>ie  lall  will  not  difcharge  the  bond,  as  the  other  may, 
becaufc  the  bond  does  not  give  any  right  or  demand 
upon  the  perfona!  clUte,  l^c.  until  judgment  and  exe- 
cution fued.    Salk,  575  ;  i  Ld.  Kajm.  786. 

If  J.  promifes  B.  in  cnnfideration  that  he  will  fell  to 
his  fon  certitin  merchandife,  at  fuch  a  price,  that  if  his 
fon  does  not  piy  it  at  the  fcaft  of  St-  Michael  next  en- 
fuing,  he  himfclf  will  pay  it ;  and  before  Michaelmas,  A. 
releafes  all  acitoni  and  demunJt  to  him  who  made  the  pro- 
mifc,  this  (hall  not  rclcafe  the  ajfumpfit :  For  till  Miihael- 
mas  it  cannot  be  kt'Own  whether  tiisfon  will  have  paid  it 
or  not,  and,  till  default  by  him,  the  other  is  not  bound 
to  pay  it ;  fo  it  is  a  mere  contingency  till  Miehailsxas, 
which  canno;  be  reieafed.    2  Rol,  Ahr.  407-8. 

i'sr  mere  learning  cn  this  /uhjed,  fee  4  AVw  Abr,  \ 
18  Vin.  Abr\  and  dm.  Dig.  lit.  RtUtye, 


RELEGATION,  A  bamHilng,  or  fenl- 

ing  away  :  Ahjuratitn  is  forfweariiig  the  realm  for  ever; 
Rtlfgaiicn  is  banifhmeni  for  a  liirc  only.  Co.  Lit.  I  53. 
See  title  Trar/ptriciun. 

RIU.ICTA  VERIFICATIONE.  Where  a  judg. 
ment  is  confeffed  by  ee^mvit  mSir.ntm  after  pica  pleaded, 
and  the  plea  is  withdrawn,  it  is  called  a  ConfeiTion,  or 
Ci^aovit  aStioatm  rtUila  verifcatiom.  Sec  tit.  judgment i 
aikfi^wledged. 

RtXIEF,  Rf!cvamen\  but  in  Dsmcfda^,  Relevatio, 
reLvium.]  A  certtim  (am  of  mcney  which  the  tenant, 
holding  by  knights-fcrvice,  gra:id  ferj-antVt  or  ether 
tenure,  (for  which  homage  or  leg-it  fcrvice  is  due,}  and 
being  at  full  age  at  the  death  of  his  ancetVif,  paid  unto 
his  lord  at  his  entrance.  See  Bradcn,  lib.  i.  c.  56 : 
BrittM,  c.  69:  (Jrand  CuJInmhry  ef  Kumandy,  e,  34. 

Skene,  dt  'vtrhr  Jigmf.  lerh  Rclevium,  fnith.  Relief 
is  1  French  word,  Irom  the  Liiin  relevare,  to  relieve^  tr 
take  up  that  'whith  ii  fulUn  \  for  it  is  given  by  the  te- 
nant or  vafTit,  who  is  of  pctfeii  age,  after  the  expiring 
of  the  wardlliip.  to  hit  fuperior  lord,  of  whom  h^  held 
his  lands  by  knight. fervicc,  that  is,  by  Ward  and  Relief: 
For,  by  payment  ih-'reof,  he  relieves,  and,  as  it  were, 
raifsth  up  agnin  his  land;,  after  they  were  fallen  dowi> 
into  his  fupcrior'i  hands,  by  reafon  ofwardfhip,  is'c. 

Relief  is  otherwife  thus  explained,  viz.  A  feudatory 
or  beneficiary  cliatc  in  lands  was  at  firA  granted  only  for 
life ;  and  after  death  of  the  Taffal  it  returned  to  the 
chief  lord,  for  which  reafon  it  was  called  Peitdum  ca.iu- 
cuin,  viz.  /alien  to  the  lord  by  the  death  of  the  tenant ; 
afterwards,  thefe  feudatory  ellates  being  turned  into  an 
inhfritance,  by  the  connivance  and  affent  of  the  chief 
lord,  when  the  pofTefTor  of  fuch  an  e!la*e  died,  it  waj 
called  hLrrediius  cadum,  i.  e.  it  was  fallen  to  the  chief 
lord;  to  whom  the  heir  having  paid  a  certain  fum  of 
money,  he  did  then  relcvare  httreditaiva  cadmom  out  of 
his  hands ;  and*  the  money  thus  paid  was  called  a  Relief. 

This  muA  be  underllcod  after  the  Conqueil ;  for,  ia 
the  time  of  the  fiaxonr,  there  were  no  Reliefs,  but  hr- 
riots  paid  to  the  lord  at  the  death  of  his  tenant ;  which  in 
thofe  d<ys  were  horfes,  arms  is'e.  and  fuch  tributes 
could  not  be  exaftcd  by  the  English  immediately  after 
the  Conquctl,  for  they  were  deprived  of  both  by  iKe 
Narpsant ;  and  inllead  thereof,  in  many  place.',  the  pay- 
ment of  certain  fjins  of  money  was  fubiUtutfd,  which 
they  called  a  Relit/;  and  which  continues  to  this  day. 

Relief  rea/onabU,  Or,  as  it  is  fcmeiimcs  calieJ,  Liu/J 
and  aafieitt  Rtie/,  is  fuch  as  is  injoined  by  fcms  law,  or 
becomes  due  by  cultom,  and  doth  not  depend  on  the  will 
of  the  lord.  What  that  was,  we  m^y  read  in  the  Laws 
of  If  'iUiam  the  Conq»jeicr,  t.  22.  and  oi  llemj  I.  e.  14; 
and,  before  that  time,  in  the  Laws  oi  Ciiniit:*s,e.  97;  vt.-^ 
The  Relief  of  an  Earl  wai  eight  war-horfos,  with  their 
bridles  and  faddlcs,  four  /criV.i/,  fjur  helmets,  four 
fticlds,  four  p;kc5,  four  fwords,  four  hunting  horft  r. 
and  a  palftcy,  wi:h  their  bridles  and  (addles  :  the  RA,./ 
of  a  liaron  or  lhant  wa^  four  horfe!,  two  with  furniture, 
and  two  without,  t'vo  fwords,  four  I^inccs,  four  ftiie'j^ 
and  an  helmc:,  cumUrica,  and  fifty  marks  in  gold.  TN 
Relit/ of  ^  Viivajbr  was  his  father's  horfe,  his  helmt-i, 
fbicld,  lance,  and  f.vord  which  he  had  a:  his  death. 
The  Rtlie/ci  a  Villein,  or  counirynan,  was  his  btil  bcall, 

.  Cci'.dU    S:e  title  TVmst.v. 

RELIGION* 


RELIGION. 


REMAINDER. 


RELIGION,  RiUgio,]  Virtue,  a*  foundeJ  on  re- 
\'cr<uce  of  Godj  anj  cxpc^ation  of  f'uiurc  rc  vaidi  2nd 
punilhmcms ;  aff'ltemoi  Divine  Fa'kK  and  \\'orili'p  as 
oppofed  toothers.  Jchaf.  Thaihahitof  rcvtrtrce  lowardi 
(he  Divine  Nature,  whereby  we  are  enabled  and  i.icl  iied  lo 
frrvc  and  wori>.ip  Him, after  fucli  a  m inner  a«  we  conceive 
moll  acceptable  to  Him,  is  called  Reiig:ea.  H'liiimt. 

All  blaiphcmics  agamll  God,  ai  denying  his  Being  or 
Providence,  all  ptoUne  fcorinj*  at  the  Holy  Scripture, 
or  opirring  any  part  to  contempt  cr  ridicu'r  ;  all  imf  of- 
turcs  in  Religion,  ai  falfely  pretending  to  extrjordinary 
Commiffions  from  God,  and  terrifying  or  abiifing  the 
j><0ple  with  fallc  denunciation;  tif  judgmcr.ti,  iSc  \  all 
f/*-/.  UtvJvi/st  and  other  Icaiidalous  ufTencci  01  tni>  nature, 
beciiulc  they  trrd  tofi;h\rri  all  Religion  or  Morality, 
which  ate  the  foundatiu..  ot  Government,  are  puni0i4b'e 
by  the  Temporal  Jud^c»  with  hne  and  imprilunment ;  «itd 
:iUb  fuch  corporal  inUtnous  punlA^ment  as  10  the  Court 
in  difcrctioD  Iball  fccm  n  crt,  according  10  the  heinoul- 
ncis  of  the  crime.    1  Ha-jvk   P.C.  e.  5. 

Bia,i^et.r  enumeraici  the  following,  ai  the  crimes 
againl't  Cicd  and  Religion,  which  arc  punifbable  by  the 
hzwi  of  £»gfutt J.  A>>o^tacy;  as  t'l  which  lee  tiiis 
DiA.  tit.  GoJ  and  Heresy  ;  fee  thi»  Di(\. 

under  that  title  — K  ev  .  l  1  n  c  the  Ordinances  o/" 
the  Ct-ht\hi  fee  thjt  title  NoNCONrjuMiTY  ;  lee 
titles  Dt£tnttn  ;  h cncenfcvm-.fli :  -ka  j  —  Po r  E  R  Y  ; 
fee  tit.  ^*f/yfr— Bl  AsPH  I M  V  ;  SwtARtNC  (pro- 
fane);  Conjuration,  cr  Witchcraft}  fee  thole 
titles —  ELiniovs  Imposto-s;  fee  tit.  Profhtjiti  — 
SiMOKV  ;  Dr  V  N  K  K  N  N  ESS  ;  lec  iboie  tiiles — Pro- 
van  at  ion  of  the  Lord**  Day,  firrtii  Sunday — Lewd- 
ness ;  fee  that  title  See  alfo  titles  So  -vue  and  Sttdw 
mcKls  ;   Parftti ;  Ciergv,  SfC. 

taeditious  words,  in  derogation  of  the  ellabliOied^Re- 
I^gion,  arc  indi^abte,  as  tending  to  a  breach  of  the 
peace.    I  I/itwl-.  P.  C  <■  5.  §  6. 

Rrpc;ilof  the  former  afts  relating  to  Religion, 
\EJ  6.  f.i  2.  /  J. —  Images  in  churches,  iS-:.  to  be  dc- 
ttroyed,  Jfar.  3  4  E'f.  6.  c  10  — Prcacherj,  fi^r.  to 
fohfcribcthc  Ariicles.  Jtat.  13  Eiiz,  e.  \z  — Articles  to 
be  fubfcribed  by  Proteltant  DiiTeniing  Teachers,  Jiat* 
I  fi'  lsfM.     18  /  S.  10. 

RtLIGIOUS  HOUSES,  Jtr/igio/^  dcmmj.]  Hoofcs 
fct  apart  for  pioos  ufcs,  fuch  as  MenaJltrUi,  Chhnhsf 
Ho/t>imh,7L^A  a!I  other  places  where  chanty  is  expended  to 
the  relief  of  the  Poor  and  Orphans,  or  for  the  ufe  or  ex- 
ercife  of  RcHfiinn. 

See  Kctilia  Menajfica,  or,  ji fijorl  Hijlery  tht  Rtligtottt 
H^y/ts  in  England  ait'f  Wik'ef,  6y  Tanner,  Sit :  in  wi.icb, 
in  alphabetical  order  of  coumtes, 'is  accurately  given  a 
full  account  of  the  Fuuiidcrj,  the  time  of  foundation, 
fitular  flints,  the  order,  the  value,  and  the  dilfolu-ion  ; 
with  reference  to  printed  authors,  and  manulcripts  which 
preferve  any  memoirs  relating  to  each  H^^ufe ;  with  a 
Preface  of  the  inAttition  of  religious  orders,  ^V.  C«* 
nisrif.    See  alfo  this  DiA.  title  /iHar. 

RE.LI  j.OCS  MKN,  Reli^iji  ]  Such  as  entered 
into  fimf  mi-naflcry  or  convent,  there  to  live  devoutly  : 
Aod  in  ancient  de^ds  of  h\c  of  land,  the  purchafers  were 
often  rcllrained  by  covenant  from  giving  or  alienating 
it,  vins  nli^tofit,  to  the  end  the  land  might  not  fall  into 
inortTrain.    CeueilJ.    See  tit.  Mertmain. 

RELIGIOUS  ORDERS,  For  the  quaUAcatioo  of 
clergy.    See  title  Or^iaatte^, 


RELINQUISHMENT,  A  forfaking,  abandoning, 
or  giving  over.  It  haib  bfen  adjudged,  that  a  pcrfon 
may  nhnqui/h  an  ill  demand  in  a  declaration,  t^c.  and 
have  j>  dgirent  for  that  which  is  well  demanded. 
Stf/e  17;.  In  affix,  the  couir,  was  of  a  mcfTuage,  and 
four  acres  of  land  in  2/.,  4rd  the  jury  having  a  vtrwonty 
of  the  land,  the  demandant  relmquinicd  his  plaint  to 
the  houfe.  D,tr  bb.  But  on  affile,  where  the  plaint  was 
tor  h  ly-tnrcc  ihilllngs  and  four-pence  rent,  no  part  of 
that  rent  could  be  rtlmq^ijinJ,  becaufe  a  rent  is  an  entire 
thing,  ihiii  6t.  In  a  W  nt  of  Annuity,  where  the  Jury 
found  the  arrears,  but  did  not  aHef^  damage*  or  coAi. 
which  cou  d  never  be  fopplied  by  a  Writ  of  Inquiry; 
the  ptaiiitilf  was  ad.-niited  to  retinquilh  and  reteafe  the  da- 
fnage*.  and  had  judgment  for  the  arrears.  1 1  Rff,  59. 
See  title  Damagtt  II. 

RELIQUE:),  Rtti^uitt.']  Remaini,  ftKh  as  the  bones* 
ift.  of  Saints  who  are  dead,  preferred  by  perfons  living* 
with  great  veneration,  as  Ltcred  memoiials  of  them  : 
1  hey  arc  forbidden  to  be  ufed,  or  brought  \nX.o EngU^A, 
by  leverat  llatutes;  and  Juiticcs  of  Peace  were,  by  fict. 
3  yac.  1.  c.  26,  empowered  to  fearch  houfes  for  Popifh 
books  and  Reliqaei,  which,  when  found,  are  10  be  defaced 
and  burnt,  ilSt.    See  title  PapiJIt. 

REMAINDER. 

RcuAKENTiA  ]  An  cftatc  limited  io  lands,  tene- 
ments or  rents,  to  be  enjoyed  after  the  expiration  of 
another  particular  cflate.  And  a  Remainder  may  be 
either  for  a  certain  term,  or  in  fee-fimple,  or  fee-uil. 
Brtkt,  title  Z)tfiT«  and  24.5:  Glanv.  lih.'j .  e.x. 

The  difference  h  twecn  a  Rcmaitider  and  Rererfioni 
according  to  S^tlmat,  is  thi*,  Tnat  by  a  Rcveriion,  after 
the  appointed  term,  the  eltate  returns  to  the  donor,  or  his 
heirs,  as  the  proper  fountain  ;  whereas  by  Remainder  it 
go<:s  to  fome  third  perlon,  or  a  ftranger.  Cawtll. 

Remainder  is  defcribed  to  be  a  remnant  of  an  eOate 
in  lands  or  tenements,  expectant  on  a  particular  cflate 
created  together  with  the  fame,  and  at  the  fame  dmet 
and  it  fo  expcAant  on  Che  particular  etlate.  that  unlffs  it 
can  t:tke  effed  when  the  particular  eft.ae  determines,  it  is 
void.  Co.  Ltt.  49.  1^3  :  a  Ca.  {I  :  A/wr344:  yauib.zd^* 

1.  0/ tht  Sat  art  ef  RenainJert,  vf/JtJ  cr  ecmtiM* 
gtnt ;  anJ  the  lenerai  RkUs  rtlattng  therett. 

W.  Of  CMtinitttt  RemaindtTt  \  and  Rtmminitrt  19 
Abeyance. 

III .  Of  Crtjt  RtmainJert,  anJ theft  ariftng  hj  ImfiicM- 

lien  and  ComJiruSion  ef  Leiv. 

IV.  Of  "Oflat  Ti'ia^t  a  Rtmaimder  may  he  mrndtt  «r 

limited. 

W  H-'bat  H'crdt  are  fuficitMi  t9  treate  a  RemoimJa't 
aid  hiriiHt  in'v.'baiCaJet  the  Htir  flrali  take  hj 
Words  ef  PuTtbaf'e,  or  ii'crai  of  Limitation,  and 
the  Ejea  tie^tvf:  And  lee  this  DiClionwy, 
title  Purthaje. 

I.  Ah  Estati  in  RemmnJer  may  be  defir.ed  to  be, 
an  cftite  limited  to  take  effcCl  and  be  enjoyed  after  an- 
other eftate  is  determined.  As,  if  a  man,  felted  in  fce- 
Ginple,  grant  lands  to  A.  for  twenty  years,  and  after  the 
dctermi  nation  of  the  faid  wrm,  then  10      and  his  heirs 


REMAINDER  I. 


for  «ver :  Here  A,  Js  tenant  for  yean,  Rttnaimier  to  B.  in 
fee.    In  the  \\ti\  place,  an  cHatc  Icr  years  is  creaicd  or 
carveJ  out  of  the  tee,  and  given  to  J ;  and  the  rcfidoe 
or  Kemainier  of  it  is  given  to  /7.    But  both  ch^rc  inte* 
Tcftj.  are  in  iaci  only  one  cftatc  ;  llic  prcl'eni  term  of 
year^  iind  tKc  Krmainder  afttrw.irdi,  ivhen  adJcrd  toge- 
ther, being  cquil  only  lo  one  eO  iic  in  fee.  Co  Lit. 
They  arc  indeed  different  parti,  but  ihcy  conHituif  ot-ly 
one  tiuh^U  :  they  arc  carved  out  of  one  and  the  f.ame  in* 
hcrtunce:  they  arc  bcrtl)  created,  and  insy  both  I'ubfifl, 
togcthLT  :  tHe  one  "in  poftVflion,  the  otlicr  in  expectancy. 
So,  if  UiiN^be  granted  to  A  fur  20  ycar^,  and  afier  the 
dcteiminaiion  ot  the  faid  term  to  B.  Tor  life;  and,  after 
the  determination  of  J.'s  clUte  for  life,  it  be  limited  to 
C  and  bis  heir*  lor  ever:  This  make*  A   teniiU  (or 
years,  witli  RimainJtr  to  B.  for  life,  Rtmainiier  ovtr  to 
C.  in  fee.    Now,  here  the  cflatc  of  inheritance  under- 
goes a  divifuin  iiuo  three  portions:  (here  is  (ir|l  A*% 
elUte  for  yc.ir*  carved  out  ot  it;  and  .it'tcr  th.it  B.*i 
t\\x\c  for  life  ;  and  then  the  whole  th.it  remains  is  limit- 
ed to  C.  und  hii  heirs.    And  here  alfn  the  tirli  cAute, 
and  both  the  Rrmdinders,  for  life,  and  in  fee,  are  one 
ciUte  only  ;  being  n:ithing  but  parts  ur  portions  of  one 
entire  inheritance  ;  and  if  there  were  :i  hundred  Re- 
mainder), it  vv^uld  tlill  be  the  fame  thin^  ;  upon  a  prin- 
ciple ground<*d  in  mathematical  truth,  that  all  the  parts 
are  equal,  and  no  more  than  cqoal,  to  the  whole,  .^nd 
iicr.cc,  •I'^o,  it  is  eafy  to  colled,  that  no  Rcnainder  can  be 
limited  after  the  grant  of  an  ertaic  in  icc-limple  :  be- 
caul'e  a  fee-fimplc  ii  die  Kigheft  and  largell  elUce  that  a 
Subji^d  >t(  capable  of  enjoying  ;  and  he  that  is  tenant  in 
fee  hath  in  iiim  the  ivhiU  of  the  ellate :  a  Remainder 
therefore,  which  is  only  a  portion,  or  rcfiduary  furt^  of 
the  rllate,  cannot  be  rr(crved  after  the  whole  is  dilpofed 
of.  PUtvJ.  29:  l^anjfh.  269.    A  particular  cftaic,  with 
all  the  Rcmii'ideri  expectant  iKcrcon,  ii  only  one  fce- 
fimpic as  4c/.  ii  part  of  tco/.,  and  60/.  14  the  Re* 
mainder  oHt  :  therefore,  atier  a  fce-finiplconcc  vcAed, 
there  can  tvj  more  be  a  Krm£indrr  limited  thereon,  th  in 
after  the  whole  loci  is  appropriated  there  can  be  any 
yrfidue  fubfulirtg.   2  Ccmm,  c  1 1. 

ThU'  miKh  being  prcmifed,  the  SlU'lent  will  be  the 
better  cnab'ed  toconiprchend  the  rules  diai  are  laid  down 
by  Law  to  he  ubfcrved  in  the  creation  of  Rcm:itnders  ; 
and  the  reaf^ns  upon  which  thde  rules  ate  founded. 

l-'/r/f.  1  iif'c  moil  ncctlfarily  be  fomc  particular  elUre, 
precedi'.it  to  the  cllitc  in  Remainder.  A',  an  cllate  for 
vearsto^.  Remainder  to  i?.  forlife;  or,  an  eltiie  ft  r 
life  to  A>  Remainder  to  B.  in  tail.  This  precedent 
cftate  is  culled  t  le  fariuular  cilate,  as  being  only  a  fmall 
part,  f<crntuut,  ot  the  inheritance ;  the  rchdue  or  Rc- 
maindtr  ol  which  is  granted  over  to  anothtr.  The  recel- 
fiiy  of  creating  thi^  f  receding  particular  cHair,  in  order 
10  make  a  good  Remainder,  arifes  from  'his  plain  rea- 
fon;  that  Rimr.miicr  .$  a  relative  c.xpreflion,  and  implies 
that  fomc  part  of  the  tiling  is  previoufly  difpofed  of:  for, 
where  liic  whole  is  conveyed  at  once,  there  cannot  pof- 
fibly  •jxill  a  Remainder  ;  but  the  intctcll  granted,  what- 
ever it  be>  will  be  an  clUte  in  pofTciiion.  i>ce  Co.  Lit.^iy. 
Ploivd.  25. 

An  eiialc  created  to  commcncc/<*t  a  dillnnt  period  of 
lime,  without  any  intervenin;;  eftate,  is  therefore  pro- 
perly no  Remainder  :  it  Is  rhe  whole  of  the  gift,  and  not 
a  nfiduar)*  part.    And  fuch  future  ctlaies  can  or.Iy  be 


made  of  chattel  interefts,  which  were  corfi/iered  in  the 
light  of  mere  contraft*  by  the  ancieiil  Law,  to  be  exe- 
cuted either  now  or  hereafter,  as  the  contrading  p.irties 
(hould  agree  :  But  an  cilateof  freehold  mufl  be  created 
to  commrnce  immediaicly  ;  for  it  is  .in  ancient  rule  of 
the  Common  Law,  that  :ia  elUte  of  freehold  cum-it  be 
created  to  commence  h  f^ivra  \  but  it  ought  to  take  <■(- 
fcil  prefently,  either  in  poiTelTion  or  Remainder  :  5  firfi, 
94  :  Becaufe,  at  Common  Lav/,  no  freehold  in  lands  could 
pufs  without  livery  of  iViiin  ;  which  nuifl  opciste  either 
immediately,  or  not  nt  aM.  It  would  therefore  he  con- 
tradiiMory,  if  an  eH^te,  which  is  not  to  con)mence  ttU 
herdfier,  could  be  granted  hy  a  conveyance,  which  im- 
port an  im.ncdiate  ponWlion.  rhcreforr,  tl>Pii»h  a 
leafc  to  A  for  7  years  to  commence  from  next  Mtilad- 
niatt  is  good  ;  yet  a  conveyance  to  B.  ut  laads,  to  iiold 
to  him  and  his  heirs  for  ever,  from  the  end  of  three  yean 
next  cnfuin;;,  is  void.  So  thic,  wheu  it  it  intended  trf 
grant  an  eilitc  of  freehold,  wheroot  i'nt  onjoyrrvent  (hall 
be  deferred  i.ll  a  future  time,  ii  nccciTary  to  create  a 
previous  parttcubr  cilate,  whicii  may  fuhlitl  till  that 
period  of  time  is  completed  ;  and  for  the  grantor  10  de- 
liver immediate  poflellicm  of  the  land,  to  the  tenant  of  this 
particular  elfaf* ;  wh-.ch  ii  conllruid  to  be  giving  poflef- 
fion  to  him  in  Rcmairdcr,  fince  his  cllate  and  iS.it  of  the 
particular  tenant  :irc  one  and  the  fame  cilate,  in  Law.  A>. 
where  one  Icafes  to  A.  (or  three  yean,  with  Remainder 
to  B,  in  fee,  and  makes  livery  of  fcifin  to  A.  i  here,  by 
the  livery,  the  freehold  is  immediately  created,  and  vefl- 
ed  in  B,  during  the  continuance  of  W.'s  term  or  yeuri. 
Tlie  whole  ctlaie  padrs  at  once  from  the  grantor  to  the 
grantee^,  and  the  Remaiodcr-man  is  fcifcd  of  hi^  Re- 
mainder at  the  fame  time  that  the  termor  is  pofliclTcd  of 
his  term.  "}  he  enjoyment  of  it  moll  indeed  be  deferred 
tilt  hereafter ;  but  it  is,  to  all  intents  and  purpofes,  an 
cilate  commencing  m  fro'/tnri,  though  to  be  occupied 
and  enjoyed  .'a y'uturo. 

Ai  no  Remainder  can  he  created,  without  fuch  a  prece- 
dent particular  cftalc,  therefore  the  particular  eftitc  is  faid 
to Jupport  the  Rcmamder.  But  a  leafc  at  «v/7/is  not  held  to 
be  luch  a  particular  ellatc,  as  will  fupport  a  Remainder 
over.  ^Rr^.-;^.  I-or  an  rlUte  at  will  is  of  a  nature  fo  flen- 
dcrand  precarious,  thzt  it  is  not  looked  upon  a  portion 
of  the  inheritance;  and  a  portion  mult  firtl  be  tskcn  out  of 
it,  in  order  10  confiture  a  Remainder.  BcfiJes,  if  it  be  a 
Freehold  Remainder,  liiery  ol  fcifin  mull  be  giveo  at  the 
tiniL*  nf  iii  creation;  and  the  entry  of  the  grantor,  :odo  this, 
determines  the  etUte  at  will  in  ihe  very  intlant  in  which 
it  is  rradc.  Vfr  18.  Or,  if  the  Rernairder  be  a  chattel 
iiitcretl,  though  perhaps  the  deed  ol  cre.ition  might  ope* 
rate  as  a  fut^irt  itntrali,  if  the  tenant  forycirs  be  a  party 
to  it,  yet  u  u  void  by  way  of  Rtmoiadtr  :  For  it  is  a  fc- 
parate  indeprndrnt  contrail,  diHinA  frc'm  the  precedent 
el>:ite  at  will ;  and  eiery  Remainder  mull  be  part  of  on* 
and  the  fame  ri!a!r,  out  of  which  the  preceding  parti- 
cular ellatc  is  taken.  Raym.  1^1.  And  hence  it  is  gc- 
Dtiaily  true,  that  If  the  p.irticul>r  ellatc  is  void  in  ita 
creation,  or  by  any  means  is  defeated  afterwards,  the 
Remainder  fupported  thereby  (hall  be  defeated  alfo  :  as, 
where  the  particular  ellate  is  an  eftate  for  the  life  of  a 
pcrfon  not  /«  (fc ;  or  an  eftate  for  life  upon  condi'icn,  on 
breach  of  which  condition  the  grantor  enters  and  avoids 
the  cflale  ;  in  either  of  thefe  cafes  the  Rcmninder  over 
n  vcid.  C«  Lit.  2^t> :  2  RoU,  Ah,  415  :  I  Jon. 
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St^cftu.iTt  The  Remainder  mull  commence,  or  paft  out 
of  the  gfinior,  a;  the  ctme  of  the  creation  of  the  parti- 
calar  dUtc.  Li/.  §  671  :  P/cmJ.  25.  As,  where  there 
is  an  cllatc  to  J.  for  life,  with  Remainder  to  in  fee : 
Here  B.*s  Remainder  in  fee  pafTes  from  the  grantor  at 
the  fjme  ilms  time  fciun  is  delivered  10  of  his  life 
eUaic  in  poilclHon.  And  it  is  this,  which  induces  the 
necelLty  at  Common  Law  of  livery  of  feitio  being  nude, 
on  the  particular  eAare»  whenever  zFruhoLi  Remainder 
b  created.  I-cri  if  it  be  limiicd  even  on  an  ciUce  for 
years,  u  is  oeccfTary  that  the  ttlTee  for  years  (houU  have 
livery  of  fciGn,  in  order  to  convey  the  freehold  from  and 
out  of  the  grantor  ;  otherwife  the  Remainder  is  void. 
/.;>.  ^60.  Not  that  the  livcry  is  neceffary  10  llrengthen 
the  elfate  for  years  ;  but,  as  livery  of  the  land  it  requisite 
to  convey  the  freehold,  acd  yet  cannot  be  given  to  him 
io  Remainder,  without  infringing  the  poffciCon  of  the 
leiTec  for  years,  therefore,  the  Law  allows  fuch  livery, 
maJc  to  the  tenant  of  the  particular  eHate,  to  relate  and 
enure  to  him  in  Remainder,  as  both  are  boc  one  cftate 
in  Law.  Co.  Ln.  ^9. 

Thirdly,  The  Remainder  muft  vcft  in  the  grantee 
during  the  conuouance  of  the  particalar  ellate,  or  m  in- 
Jianti  that  it  de:crmines.  Vlot-.-J.  :  1  Rff.  66.  As, 
\\  A.  be  tenant  for  life.  Remainder  to  in  lail ;  here 
£.'s  Remainder  is  veftcd  in  him,  at  the  creacion  of  the 
particular  cftate  10  A.  for  life  :  Or,  if  A.  and  B.  be  te- 
nants for  their  joint  live*,  Remsind  -r  to  the  furvivor  in 
fee  ;  here,  though  daring  their  joint  lives  the  Remainder 
is  veiled  ia  neither,  yet,  on  the  death  of  either  of  them, 
the  Rcmair>dcr  veils  inilanily  in  the  fur-vtvor  :  wherefore 
both  thefe  ar«  gcod  Remainders.  Bot,  if  an  eflate  be 
limited  to  A.  for  life.  Remainder  to  the  cidcft  fon  ciX  B, 
in  tail*  sod  A.  dies  before  B,  bath  any  ion ;  here  the 
Remainder  wilt  be  void,  for  it  did  not  veft  in  any  one 
during  the  continuance,  nor  at  the  dctrrmioation,  of  the 
particular  eflate:  and,  even  luppofing  that  i?.  (hould 
afterwards  have  a  fon,  he  (hall  not  take  by  this  Rc- 
mainJer  ;  for,  as  it  did  not  veil  at  or  before  the  end  of 
the  particular  eftate,  it  never  can  vrft  at  all,  but  ii  gore 
for  ever,  i  Rtp.  I  38.  And  this  depends  upon  the  prin- 
ciple before  laid  down,  that  the  precedent  particular 
etlate,  and  the  Ri:mainder,  are  one  cllate  in  Lsw  ;  they 
mull  ihcrrefore  fubftil  and  be  tn  fjjt  .it  one  and  the  fame 
inllant  of  time,  either  during  the  continuance  of  the  firft 
cfiate,  or  at  the  veryindant  when  that  determines,  fothat 
no  other  cittte  can  poflibly  cotre  between  them.  For 
there  can  be  no  intervening  elUtc  between  the  paiticular 
cAaie,  and  the  Remainder  I'opported  thereby;  3  Rt^.tw 
the  thing  tupported  mull  f&ll  to  the  ground,  it  once  its 
fuppofl  be  fevered  from  it.  2  Ctmm.  (.  11. 

If  a  man  maicrt  a  leafe  to  A.  for  life,  and  that  &fter 
the  death  of  ,  and  one  day  after,  the  land  fiiall  remain 
CO  B.  for  life.  IZc.  this  is  a  voiJ  Remaindiri  becaufe  not 
to  take  effed  imm<Ma:ttj  on  the  deicruiination  of  the  firft 
e^ate,  and  Co  durirg  mat  time  there  would  be  an  inter- 
ruption of  the  livery,  and  no  tenant  of  the  freehold, 
either  to  do  the  ferviccs,  or  anf«^er  to  the  pracipts  of 
ftrangers:  fkv:J.z^:  Raj/a.}^^:  that  the  Law  is  nice 
to  an  inllant.    1  LJ.  Rajm.  516. 

It  is  upon  thefe  rules,  but  principally  the  lalt,  that  the 
do£tr:oe  of  Cct/.n^ta:  Remainder*  depends.  For  Re- 
minders arc  cither  mtjU^i  or  ccnttngtni,  f\JieJ  Rc- 
nirndcrs,  -Ahcrtby  a  prcfcn:  in;ercJl  paifcs  to  the  party, 


though  to  be  enjoyed  in  fuiur:^  are  where  the  c  Jlate  is 
invariably  fixed,  to  remain  to  a  determinate  perfos,  af. 
ter  the  particular  eflate  is  fpent.  As,  if  ^.  be  tenant  for 
twenty  years.  Remainder  to  if.  in  fee;  here  ^.'3  is  a 
veHed  Remainder,  which  nothing  can  defeat,  or  fee 
a6de.  See \\.  and  alfo  fojl.  V.  as  to  theditlinflion 
between  Remainders  wjltd  and  extcared. 

U.  CoKTiKCSNT  or  Extcutcry  Remsindcri  (where- 
by no  prefent  intereft  pafTes)  are  where  the  cllate  in  Re- 
mainder is  limited  to  take  effeA,  cither  to  a  dubious  and 
uiccrtain  paj'sn  ;  or  upon  a  dubious  ard  uncertain  e^tfti  \ 
fo  that  the  particular  ejUte  may  chance  to  be  determined, 
and  the  Remainder  never  take  effect.  ;  ^iep.  20. 

Thus.  if>f.  be  tenant  for  life,  with  Remainder  to  B.*s 
eldcll  Ibn  (then  unborn)  in  tail;  this  is  a  Contingent 
Remainder,  for  it  is  uncertain  whether  B.  wiJl  have  a 
fon  or  no:  but  the  inilant  that  a  fon  is  born,  the  Re* 
mainder  is  no  lorger  contingent,  but  veiled.  Though, 
if  A.  had  died  before  the  contingency  hr.ppcrrd,  that  is, 
before  B.*i  fon  was  bom,  the  Remainiler  would  have 
been  abfolutely  gone  t  for  the  particular  eflate  was  de- 
termined before  the  Remainder  could  veil.  Nay,  by 
the  llrid  role  of  Law,  if  A.  were  tenant  for  life.  Re- 
mainder to  his  own  etdeft  fon  in  tail,  and  A.  died  with- 
out iffue  born,  but  leaving  his  wife  enjeirtt,  or  b  g  with 
child,  and  after  his  death  a  poilhumous  fon  was  bjrn, 
this  !oQ  could  net  take  the  land,  by  virtue  of  this  Re- 
mainder ;  for  toe  particular  ellate  determined  before 
there  was  any  perfon  im  tj/t,  in  whom  the  Remainder 
co^ld  vtH.  Salk  zz%  :  4  Mod.  t%r.  Hut,  to  reme^jr 
this  haidthip,  it  is  enabled,  b)  Jiat.  10  s5  1 1  i^'.  3,  e.  16, 
That  potlhumous  children  ihaU  be  capable  of  taking  ii 
Rcrinaindcr,  in  the  fame  manner  as  if  they  had  been 
born  in  tneir  father's  lifetime  :  that  is,  the  Remainder  is 
allowed  to  veil  in  them,  uhtle  yet  in  their  mother's  womb. 

The  particular  cafe  00  which  this  tlatute  was  pa/Ted, 
(as  many  llatotes  have  arifen  from  circumftances  of  pri. 
\ate  hardthip,  or  injufltcr,}  was  as  follows; — A  father 
had  devifed  an  cAate  to  his  fon  for  life,  wiih  a  Re- 
mainder to  the  firA  and  odier  fons  of  the  fon  in  tail ;  the 
fon  died,  leaving  his  wife  pregnant,  who  na»  aftrrwards 
delivered  of  a  fon  :  The  Courts  of  C.  P.  and  K.  B.  held 
clearly,  that  the  giandlon,  not  beirgborn  at  the  cxpiraiion 
of  the  eilate  for  life,  was  not  entitled  10  take  it :  But  the 
Lords,  moved  by  the  hardfhipof  the  cafe,  rcveried  the 
judgment  of  the  Courts  below,  contrary  to  the  opInioDS 
of  ail  the  Judges.  Aw/  v,  Z.f«»,  1  Sali.  227,  ^  alihi, 
But  the  Houfe  of  Commons,  in  reproof  of  what  they  con- 
fidered  as  an  alTumjJtion  of  legiflaiive  authority  in  the 
Lords,  immediately  brought  in  an  which  paifcd  into 
the  above  Aatute.  The  Aatuie  only  mentions  marrittgc 
and  titbit  fttiltmenti ;  and  it  is  probable  that  devjfes  were 
drfigncdiy  omitted  to  be  expreflrd,  from  delicacy,  and 
that  the  authority  of  the  judgment  of  the  Peers  might 
rot  be  toe  openly  impeached.  As  the  Aatute  fays,  that 
the  poAhumous  Ion,  in  this  cafe,  (halt  take  the  cAatc  as  if 
burn  before  the  death  of  the  father,  he  is  entitled  to  the 
intermediate  profits  from  the  death  of  the  father ; 
3  Ath.  2C^  ;  which  is  di^'crent  from  ihc  cafe  of  a  defcent 
deveAed  by  the  birth  of  a  poAhumous  child.  See  title 
De/uMi  i  RuU  I . 

This  fpecies  of  Contingent  Remairdcrs,  to  a  perfon 
not  in  being,  muA  bmvcver  be  limited  to  fomc  one,  that 

may. 


way,  by  common  poflib'.lity.  cr  pcu/ttia  pnpi  i>juat  be  in 
at  or  before  the  particular  ctl;uc  dctermtnes.  2  Rrp.^t. 
Ai,  if  an  rilate  be  made  to  /f.  for  life,  Hcm^inuer  t"  the 
b«if$  of  J?  :  now,  if  y/.  dioi  before  B.  the  Kemaindrr  is 
at  an  end  ;  for  during  life  he  has  no  heir,  tj} 
h*rti  vivrntii:  but  if  B,  dies  firft,  the  Remainder  then 
immediately  veils  in  his  heir,  who  will  be  entitled  to  the 
land,  on  the  death  of  /f,  Scj  'I  hi;  U  a  good  Con- 

tingent Rem ::in  !cr,  for  the  polhbility  of  Zf.'s  dying  be- 
fore ^.  is  po!^-tit.;:  pytpir.t^uA^  And  therefore  allowed  in 
Law.  Co.  Lit.  J- 3.  Bin  a  Rcmamdfr  to  tlic  right  heirs 
of  B,  (if  there  be  no  fuch  pcnon  3»  B.  m  i>  void. 
khh.  33.  Kor  here  t'.icrc  mti'!  two  contingencies  h:>p^cn  ;  | 
firrt,  that  fuch  n  p.Ti.  n  .u  H.  fliall  be  (torn  ;  and,  ic-  I 
cpndly,  th»t  he  Otall  alfo  die  during  the  coniinuar.cc  of  ; 
the  particular  eftate  ;  which  make  it  pew^tia  rem«ii£imti, 
a  moft  improbable  poflibility.  A  Remainder  to  a  man's 
cldcllfon.vhho  h.itli  r.onc,  (>^e  have  fcen,)  is  gc-od  ;  for, 
by  common  poOibitity,  he  may  l-ave  one  ,  bot  if  it  be  li- 
mited in  pariicuUr  to  hi;  fon  Jaiit,  or  Jiid-ai:/,  it  h 
bad,  if  he  have  no  fen  of  that  n^mc  i  for  it  is  too  remote 
a  poftibiliiy  that  he  fhould  rot  only  have  a  fen,  but  a  fon 
of  a  particular  name,  t,  Bf/.  ;  1.  A  limitation  of  a  Re- 
mainder to  a  battard,  bc'orc  it  is  born*  it  not  good  t  for 
though  the  Law  al!o^\  >  the  pofiibility  of  having  ballardi, 
it  prefumcs  it  lo  be  a  very  remote  and  improbable  con- 
tingency. Cro.  Eliz.  509. 

Next;  with  rclpefl to  a  Contingent  Remainder,  where 
thepcrfonto  whnm'it  is  limited  is  iixcd  and  certain,  but  the 
ivtat  upon  which  it  it  to  take  cft'eiJl  is  vague  and  uncer- 
tain.— Where  land  is  given  \oJ*  for  life,  and  111  cafe  B. 
furvives  him,  then  with  Rtmainder  lo  B,  in  fee  :  here 
B.  is  a  certain  perfon,  but  the  Remainder  to  him  is  a 
Contingent  Remainder,  depending  upon  a  dubious  event* 
the  uncertainly  of  his  furviving  yi.  During  the  joint 
Jivei  of  A.  arid  B.  it  is  contingent ;  and  if  B.  dies  firft, 
it  never  can  vcit  in  hi?  heirj,  but  is  for  ever  gone  ;  but 
if  A.  dies  hr ft,  the  Remainder  to  if.  becomes  veiled, 
2  Cemm,  c.  1 1« 

Contingent  Remainders  of  either  kind,  if  they  amount 
to  a  freehold,  cannot  be  limited  on  an  eftate  for  year*,  or 
any  other  particular  eftatr,  lefs  than  a  freehold.  Thus, 
if  Jand  be  granted  to  yf  for  ten  years,  with  Remainder 
in  fee  to  the  right  heirs  of  B. ;  this  Remainder  is  void  ; 
but  if  granted  to  A.  for  life,  with  a  like  Remainder,  it 
is  good.  1  Btp.  130.  For,  unlefi  the  freehold  palTes 
out  of  the  grantor  at  the  time  when  the  Remainder  is 
created,  fuch  Freehold  Remainder  is  void  :  it  cannot  pafi 
out  of  him,  without  vetling  fomewhcre  ;  and  I'l  the  cafe 
of  a  Contingent  Remainder  it  mull  vefl  in  the  particular 
tenant,  elfe  it  can  veA  no  where  :  unlefs,  therefore,  the 
eAate  ol  fuch  p.irticular  tenant  be  of  a  freehold  nature, 
the  freehold  cannot  veil  in  him,  2nd  confetjuently  the 
Remainder  is  void.    2  Comm.  <:.  Ii. 

A  Contingent  UemainOcr  is  defined,  by  Fearntt  to  be 
a  Remainder  limited  fu  as  to  depend  on  an  event  or  con- 
dition, which  may  never  happen  or  be  performed;  cr 
which  may  not  happen  or  be  performed,  till  after  the 
drtt-rmination  of  ihe  preceding  cfta*c  ;  for  if  the  pre- 
ccdinj  eftate  (ut.Iefs  it  be  .i  mere  iruft  eftate)  determine 
before  fuch  event  or  condition  happens,  the  Remainder 
will  never  lake  eftVft.  Under  this  definition,  W'*  ,nay 
property  diflinguilh  four  forts  of  Contingent  Rema.nders. 
firjf^V/ttetc  the  RcfnaioUcr  depends  entirely  op  a  tea- 
Vol,  II. 


ttii£tnr  determination  of  the  preceding  eftate  IifeJf— 
Se<6aMyt  Where  the  contingency  on  which  the  Remainder 
ia  lo  take  efTe^l  is  ii>depcndcnt  of  the  determination  of  the 
preceilin)*  eftate.  — Where  the  condition,  upon 
j  which  the  Remainder  is  limited,  is  certain  in  events  but 
.  the  dctcrmiuation  of  the  particular  clUtc  m.iy  happen 
before  it  — Fourthly,  Where  tlic  pcifon,to  whom  the  Re- 
mainder ia  limited,  is  not  yet  afcciuined,  or  no:  yet  rn 
bein».    Ftarnf  3,  4. 

Jn  the  cale  of  ihrner  v.  Fortf/cji  \  [reported  in  ita 
various  ftagei  by  the  name  o!  Dorrr.tr  v.  Ferte/cue  :  Dcr. 
mtr  v.  Pittkhtirjl  \  Barring  ten  d.  Dcrmer  v.  Parihurft  \ 
Sttitb  V.  Pif.titurji,  01  PerkffurJ}  :  P{irlh:^rft  v.  ^miih,  5rC. 
Svc  Br9.  I'.  C.  liilciF:Mi;  Rr>ra:nMrij  an  eftate  wai 
limited  (after  icveral  pr<:ceJeiit  cllatei)  to  the  ufe  cf  if. 
for  ^9  years,  if  he  fbc-uld  fo  k}ng  live  ;  and  after  his  dc- 
ceak'.orthc  fuoner  dctcrmtn.uien  of  the  eftate  limited  to 
him  loi  (39  years,  to  the  u'c  t  f  truftics,  and  their  heirs, 
during  ^is  life,  upon  trull,  to  prtTcrve  the  Ccnlingeni 
Rcnibmdcr5 :  and  after  the  cud  or  dcierminati  m  of  ilui 
tcrni,  to  ihc  ufii  of  J.'i  firft  and  other  fyns  fucceiSvely 
iit  tail-male;  Remainder  to  the  hiir*  of  the  body  of  the 
original  feitlii  ;  Remainder  10  fuch  fettler's  right  heirs'. 
All  the  preceding  clUtes  beicg  determined,  A.  came 
into  the  pofteftion  of  the  lands  limited  to  him  for  gt)  yean ; 
and  having  a  fon,  they  joined  m  levying  a  finr,  and  (oFct- 
ing  a  common  recovery,  iti  uhich  the  fon  was  vouched. 
If  the  truftees  took  a  veiled  cft^tte  of  freehold  during 
the  life  of  A.t  the  recovery  was  void,  there  not  being  a 
gond  tenant  lo  the  pr/rdpe,  the  father  being  only  tenant 
for  year  J ;  but  if  they  took  a  contingent  eftate,  the  free- 
hold wa^  in  the  fon,  and  of  courfc  there  was  a  good  te> 
nant  to  the  prttdfe.  Upon  this  point,  the  cafe  was  argued 
in  the  Court  q{  K,  B,  and  afterwards  on  appeal  before 
the  Houfe  of  Lords,  whcrj  all  the  Judges  were  ordered 
to  attend.  Zf^,C.  J.  when  the  ca'ufe  was  heard  \\\  K  B  ^ 
and//'V//ei,  C-J.  in  delivering  the  opinion  cf  the  Judges  in 
the  Moufc  cf  Lords,  entered  very  fully  into  the  diilir^dion 
between  contingent  and  veiled  RcmainJ;-rs.    'iliey  feem 
to  have  laid  down  the  following  po^M& : —That  a  Re- 
mainder is  cottinjrnt,  either  where  the  perfon  to  whom 
it  is  limited  ii  not  ir.  eft,  or  where  t>  c  particular  eftate 
may  deicrm'ne  before  the  Remaindci  can  take  ph'ce  ; 
bot  that  in  every  cafe  where  the  pcrrm  t )  who:n  the  Re- 
mainder is  limited  i»  rVr  cjlc,  and  is  aflually  capable,  or 
entitled,  to  lake,  on  the  expiration  or  fconer  determination 
of  the  particular  eftate,  fuppcfing  that  expiration  or  de- 
termination to  lake  place  ai  that  mcmcnt,  thcr.c  the  Re- 
mainder is  veiled.  '1  hat  the  d^ubt  r.rolV,  by  not  advert- 
ing to  the  ditlindlron  between  the  difTcrint  nature  of  the 
contingency,  in  ihofe  c.ifes  where  the  Kcmainder  is  li- 
mited to  a  perfon  in  ejfft  but  the  title  of  the  Kcmainder* 
man  depends  on  a  collateral  or  exttane>.us  contingency, 
which  may,  or  may  not,  tske  place  during  the  continuance 
of  the  p.'-cccding  ell^ie  ;  and  thofe  cafes  where  the  pre- 
ceding eftate  may  endure  beyond  the  Cf  niinuance  of  the 
eftate  in  Remainder.    Thu«,  if  an  eftalt-  is  limitt  d  ti  A. 
for  life,  and.  ader  the  death  of  A.  and  ^  5  ,  tc  B.  for 
life,  or  in  tail,  there,  during  ti>e  life  of  £.,theti:l,eof 
B.  depends  on  the  contingency  of  J,  $.  d;.  ing  in  the  life- 
time itf  A.    This  being  an  event,  which  may,  or  may 
not,  inke  pKice  dm  ing  the  continuance  cf  the  preceding 
eftate,  ^/s  ei^aie  is  necclfarily  contingent.    But  then, 
fuppoji>gX^-  to  ^'C'  remains  an  uncertainty 
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whether  J?.*s  eftate  will  ever  take  place  in  pofrcHioii : 
for,  U  the  Kcm.iindcr  bt;  limited  to  B,  fur  life,  iht-rc,  if 
jj.  dicjio^.'s  lifc-iimr.j^.S  cttalc  ttould  endure  beyond 
the  cOiUinujr.cu  of  tUc  eii.iic  limlitd  iti  Remainder.  The 
fitac  would  be  the  calc  if  the  RercainJcr  over  were  H. 
inited  to  if.  in  tail,  and  S.  was  to  die  in  J.'s  Ufctimc 
without  ilTue.  Yet,  in  both  cafe*,  it  was  agreed*  that  B, 
took  not  a  contingent,  but  a  v^ftcd  Reirsindcr.  Hence 
they  inferred,  t'aat  it  vvai  not  tlic  polTiSility  r.f  the  Re- 
mainder over  never  taking  t-tfeft  in  ^JOlVcflioii.  but  the 
Kemaindcr-mafi's  roc  having  a  capnciiy  or  title  to  take, 
fappofing  the  preceding  eftsic  at  that  iniUni  to  cjfpire 
or  determine,  together  Aith  its  bcirp  uncertain  whether 
he  ever  \viHob:.-;in  that  c.;paclty  or  title,  during  the  con- 
tinuance of  the  f  rcceding  eftaic,  that  n-..-ike»  the  Re- 
mainder contingent.  Upon  theft-  gn-unds  they  dcter- 
miftcd,  that  the  Truilees  took  a  veiled  Rcmuindert  and 
that  the  Recovery  therefore  was  void.— The  do^Uine 
eftablit'hfj  in  this  cnfc  i\  Uid  down  very  preciiely  by 
Ceit,  to  Rtp,  85,  where  be,  with  grcst  accuracy  ot  cx- 
pre&on,  oblerves,  that  where  it  is  dubiuoi  and  untcr* 
tain  whether  the  ufc  or  eftate  limited  in  future  (hall  ever 
*i-:J!  in  irurtfi,  or  not,  then  the  utc  or  ellaie  is  in  contin- 
gency :  beciaie,  upon  a  future  contingent,  it  may  either 
Tcft  or  never  vert,  as  the  contingent  happens.  See 
a  Kep.  137,  b :  I  Inft.  265.  a.  in  n. :  and  ficff.  V. 

If  an  clUtc  be  liniitcd,  either  at  Common  I. aw,  or  by 
way  of  ufe,  to  one  for  life*  or  in  tail,  Rcmamdcr  to  the 
right  heirs  of  J.  S  who  is  then  dead ;  this  is  a  good 
Remainder,  and  vefta  prefcntly  in  the  perfon  who  is  heir 
at  law  to  7.  ^-  by  purchafc  ;  fee  fiJJ.  V.  and  though  a 
daughter  be  then  hetr  at  liA*,  and  sfter  a  Ton  is  born, 
yet  Ihail  the  daughter  retain  the  land  agairll  him;  for 
ihe  being  heir,  and  coming  within  the  deicription  at  the 
lime  when  the  Remainder  was  limited,  it  then  veHed 
and  fettled  in  her,  immediately,  as  a  Remainder  by  pur- 
ehafe,  and  Hiall  net,  by  any  accident  after,  be  defeated. 
1  Roi.  Jin-.  I  C0.  95,  103  :  /'/fliw.  56. 

But  if  J.  S.  be  living  a:  the  lime  of  the  Remainder 
Hmiied  to  his  right  heirs,  this  puts  fach  Remainder  in 
abeyance  or  contingency ;  that  i?,  it  is  in  no  perfon,  but 
in  nuhihtu,  till  the  contingency  happens  ;  for  it  U  not  in 
ihc  feoffor,  or  donor,  fcecaufe  he  has  limited  it  out  ef  bim, 
and  alt  kcmainders  ml.i^  fa/s  cut  cf  bm  at  the  time  of 
the  Iimiiation>  tliovgh  ihcy  do  no;  prefentlv  veil  in  the 
perfon  intended  ;  and  in  liie  right  htirs  of  y.  Z.  it  can- 
not be,  becaufc  he  cannot  h^^ve  Heirs  durin^e  hfe  ;  fotnere 
is  00  perfon,  /'«  rtrtv.  naiure,  within  the  defcription,  to 
take  it ;  therefore  tt  i;,  in  ih?  mean  time,  ik  abt^nme, 
•r  tKptSanty,  10  vert  or  nrt  ve!l,  as  the  cafe  happens; 
for  if  7'^'  ^'^^  during  the  particular  rflate,  then  the 
Remainder  prefcntly  tikci  pUce  in  his  heirs  ;  but  if  the 

ftarticuLir  efl.itc  determines,  by  death  or  oiherwifp.in  the 
Ife  of  7.  J.  then  ft-ch  Remainder  is  bconic  totally  void, 
and  can  never  veft;  bjt  ihu  citate  uwUi  again  in  the 
Icoffbr,  or  donor,  ^^  if  no  fuch  limitation  in  Remainder 
had  bern  ;  and  he  beccmei  tenant  to  the  pYacif  t,  and  is 
obliged  to  do  t!ic  fcr vices  ;  and  ihou,'jh  J.  5.  die  foon 
after,  yet  his  heir  can  have  to  benefit  by  it,  not  being 
capable  of  taking  the  Remainder  when  it  fell.  1  C0.  1 3$ : 
Ce.  Lit.  ^78,  a;  2  C*.  5!  :  a  RoL  Abr.  4I5  :  /*/#w.  18, 
5  56  T  P^pb.  74  :  iV&TT  720  :  3  Co.  ao  :  10  Co.  50  : 
Raym.  145:  Pi.'/tx.  t6>  Sec  frnrni  526—534,,  tsV. 
vUtrc  this  do£)r:DC  of  the  Remainder  bcirg  in  ebtjiaafe, 
II 


is  conHJered  as  in  fome  meafure  unintelligible;  anJ  h- 
oiiicrquetlion  depending  liiereon  is  ftatcd  thus :  *'  A  man 
[byretilcmcntorHillJmakesadifpofuionof  a  f<einainder« 
ur  future  intercl},  which  is  to  take  no  cfTc^  at  ali  until  it 
future  event  or  contingency  happens;  it  h  admitted,  that 
nointercit  pafl'ci  by  fuch  a  difpofiiion,  toai:y  body,  before 
the  event  referred  to  ukes  place.  1'he  quclUon  i.s  What 
bccomci  of  the  intermediate  reverConary  inierefl,  from 
the  lime  of  tlic  making  fuch  future  difpofition,  until  it 
ukes  ((TtfiX  ?  It  *vai  in  tiie  grantor,  or  telUtor,  at  the 
ti.nc  of  making  I'uch  difpoliiiun,  ic  is  confeilcdly  not  in* 
eluded  in  it :  I'ne  natural  concluftun  feems  to  be,  that  it 
remain;  where  it  was,  'viz.  in  the  grantor,  or  tne  tcftator, 
and  his  htirs  ;  for  want  of  being  departed  with  lo  any 
body  elic. — When  i^c  future  difpofition  takes  cffcit, 
then  the  reversionary  or  future  interell  palfes,  purfuant  to 
the  terms  of  it  ;  but  if  iuch  future  difpufilion  fails  of 
rifeit';,  eitlier  by  reason  of  the  determination  of  the  par- 
ticular clhte,  laUure  of  the  contingency,  or  otherwii'e, 
what  is  there  then  Ili  draw  the  ellate,  whicb  was  the  in- 
tended fubjfCl  of  it,  nut  of  the  grantor  or  his  heirs,  or 
the  heirs  of  the  leilaior?  or  who  can  derive  title  to  an 
cAatc  under  a  profpeCiive  difpofition,  which  confeifcdly 
never  nketany  eftedl  at  all  ?  FtarKe  185.  6;  533. 

But  if  there  be  no  fuch  J.  S.  at  the  lime  of  the  limit- 
ation, though  he  be  after  hrjrn,  and  diei,  during  the 
particular  ctUte;  yet  his  hc;rk  IhJl  never  have  the  Re- 
mainder. So,  if  a  Remainder  be  limited  to  /t.  fon  of  S, 
in  tail,  llff-.  or  to£.  wifepf />. ,  whe.*e  in  truth  there  is 
no  fuch  A.  or  £.t  though  has  a  fon  called  orX>. 
marries  one  yet  they  can  never  take  the  Remainder; 
becaLrfe,  if  there  be  fuch  pcrfons  as  the  words  of  the  gifc 
import,  there  the  Remainder  ought  10  veil  in  them  pre- 
fently,  and  they  will  never  afi^r  be  made  capable  ef 
tak  :ng  it;  but  if  there  be  no  fuch  perfon  then  in 
none  who  come  within  that  defcription  after,  can  lay 
claim  to  it,  bccaufe  the  limitation  w.15  prcfcnt  to  fuch 
perfons ;  but  a  Remainder  limited  prine^tnito  flto,  or 
proxi/nt  htertdi  inafiuhni  A  ,  or  prc^pinqmoribin  bigrtJibni 
Je/anguiKi  piirrornm,  or  Jiniort  pufro  of  A-  »or  to  the  right 
heirs  of  A.,  there  being  itien  fuch  A.  m  ej/t,  or  to  the 
wife  A.  lhalt  marry  ;  thefe  ate  gooj  Remainders,  and 
veil  when  fuch  perfons  come  in  <£e  zr,  are  within  the  de- 
fcription ;  brcsufe  here  appear*  no  prcfcnt  regard  for 
any  perfon  in  particular;  therefore,  iftScy  anlv.er  the 
derc-ipiion  at  any  time  before  the  pai  ticular  cIlAfc  de- 
tcrmines,  it  is  time  enough  ;  and  fj  there  is  a  divert'ity 
bstwcen  a  Remainder  limited  to  rm*,  by  name  /«  parti- 
cular, and  tuch  Remainder  liniitrd  by  tfr/iriptiM  or  cir- 
cumlocution, or  between  a  ^entral  name  and  a  Ipecial 
name.  Co.  Lit.  3:1c*  66  :  a  C  c  1  ;  Ihb.  33  :  Maer 
104  :  Djer  337  :   t  Lti^n.  aro  :  I  Kot.  Rip.  354. 

A,  makes  a  Irafe  10  B,  fur  life  -of  B.,  iind  al'te;-  the 
duith  of  A.  to  remain  to  B.  and  his  heirs  ;  this  rV- 
muindcr  is  contingent,  .ind  cannot  veil  puA-ntly,  for  if 
A.  furvives  it  is  void;  and  becaufe,  othcrwifc,  the 
operation  cf  livery  would  be  iiacrrupteJ  duiinf:  the  life 
III  A. ;  for  he  onnot  give  hi:nf*--lf  .vjy  cHate,  his  Ilvcry 
operating  to  piii  eftaies  from  him,  to  give  any  10 
him  who  had  the  whole  before;  therefore,  during  bij  li/t^ 
tbe  optratten  cf  it^r  It  vtry  mufl  tea/t^  and  by  confequctice 
no  Remainder  can  take  otf<f^\  in  virtue  of  that  livery, 
which  pro  itmpire  being  at  an  end,  alt  that  depended 
thcrcoa  ccafcs  too*  and  con  never  after  be  icvivcd ;  fvr 
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the  livery  mufl  carry  oat  all  ihe  eflAtes  at  once  from  the 
/cofTor ;  and  if  he  comes  Again  into  the  poTcflton  before 
th?y  can  all  take  cffeft,  this  breaks  the  force  of  the 
lirery,  and  brings  back  again  to  him  all  th.it  fiich  livery 
had  uiken  out  from  him»  and  then  they  never  can  talce 
efi'cck  but  by  a  new  livery  :  Tr.is  is  the  rcafon  of  the 
common  cafe,  that  one  cannot  give  lands  to  nnoiiier  to 
begin  after  his  death,  bccaiifc.  being  to  make  livery 
prefently,  if  that  cannot  operate  prefcntly,  it  can  never 
operaic  a:  ^11;  for  it  is  a  contradiction  lo  give  lands  to 
one  by  a  folemn  livery,  which  is  an  at\  excciicd,  and 
works  prcfcntly  ;  and  yei,  by  words,  to  rctiriin  that  ope- 
ration to  a  future  lime  :  B  Jt  in  the  princip.tl  cafe,  where 
jf.  dies  ArA,  flicre  no  interruption  is  of  the  lt\ery,  for 
Ji.  had  .111  eftacc  for  life  by  virtue  thereof;  and  before 
that  detcrminci,  the  fame  livery  which  carried  the  Kc- 
maindcr  in  abeyance,  for  the  unccrtninty  of  its  lakin,^ 
effect,  docs  on  death  direfl  and  fettle,  or  bring 
down  the  Remainder  to  B,  and  his  heir?,     lo  Co.  8j. 

Ifaleafe  be  made  to  J,,  ^.,and  C,  for  ihrtrUvei,  and 
if  B.  furvives  C,  then  to  remain  to  B.  and  hjshcli-s; 
/h/j  Rtmaiiiiier  ii  in  ahfyamt^  becaufc,  thoup^h  the  pdfon 
be  certain,  yet  fmcc  it  depends  on  C.'s  dying  before 
him,  rill  tint  be  known  the  Remainder  cannot  vclK  So 
if  a  K-afe  be  made  lo  A.  for  life,  and  after  the  death  of 
B.  who  is  a  ilranger.  to  remain  to  C  in  fee,  or  to  A. 
in  fee;  ihefc  Remainders  are  in  abeyance  or  contingency, 
and  depend  on  if.'s  dying  before  C.  or  A.^  for  if  he 
furvives  them,  the  Remainder  cannot  take  elfe£l. 
3  Co.  20 :  10  Co.  85  ;  C*.  Lit.  378. 

If  a  leafe  were  made  to-rf.  for  life.  Remainder  to  the 
Abbot  of  Z>.  and  his  fucceflbrs,  though  the  Abbot  were 
then  dead,  fo  as  there  were  then  no  abbot  at  all,  yet  the 
Remainder  fliould  be  good.j/'an  abbot  were  made  before 
the  death  of  A.  So,  of  a  Remainder  to  a  Mayor  nr.d 
Commonalty,  Dean  and  Chapter,  Prior  and  Convent,  ii^r. 
though  there  be  ihen  no  mayor,  dean  or  prior.  So,  of 
a  Rcmalcider  to  the  Bifhop  of  D. ,  Parfotj  of  l>. .  or  other 
fole  Corporation,  and  his  fucceflbrs  ;  thefe  Remainders 
(not  being  limited  to  them  by  name  fpccially.  but  to 
them  generally,  and  fa  tuboti'tr  eomtt  ivithin  the  dtftrtp- 
tttn  Icfsre  the  tfcUrmination  of  ibe  farticulaf  ifattt  is  ca- 
fahlt  ^f  taking  I'irtue  tbertof,)  are  good  Remainders 
in  abeyance,  Ijic.  Hut  if  there  be  no  fuch  corporations 
at  the  time  of  the  limitation,  then  the  Remainders  are 
totally  void  ;  and  none  created  after,  though  by  the  fame 
name,  can  tnkc  thcfc  Remainder),  not  even  if  a  patent 
be  then  palTcd  to  mike  foch  corporation.  Co.  Lit.  z6.\ : 
HtL  3 J  :  t  Co.  10  C«.  30 :  M«r  104  :  1  RoL 
Rtf.  254:  2  Baljl.  ay;. 

CoHiittgeiit  Remain^ert  mar  h  ttcftaietf^  by  deflroy- 
jng  or  determining  the  particul-ir  cllate  open  winch  ihcy 
depend,  before  ihf  contingency  happens  whereby  they 
become  vcfied.  1  Rep.  66,  155.  Therefore,  whfn  there 
is  tenant  for  life,  with  divers  Remainders  in  contingency, 
he  may,  not  only  by  his  death,  but  by  alienation,  fur- 
render,  or  other  nKihcJ»,  d*:llroy  and  fletemine  his  own 
life  cfta:e,  before  any  of  ihofc  Remainders  veft  j  the 
conlcqucnce  of  which  is,  that  be  utterly  defeats  them  a!!. 
As,  if  there  be  tenant  for  life,  with  Remainder  to  his 
eldcH  fun  unborn  in  tail,  and  the  tenant  for  life,  before 
anyVon  is  born,  furrenders  his  life-ellatc,  he  by  that 
mean*  defeats  the  Remainder  in  tail  to  his  fon  :  for  his 
foa  not  being  /»5^,."iyhcn  Uic  particular  cftaic  dc(er- 


mincd,  the  Remainder  cotild  not  tlifn  vefl ;  and,  ujt 
could  not  veil  then,  by  the  rules  before  laid  down,  tc 
never  can  vefl  at  all.  Jn  ihcfe  cafes,  therefore,  it  is  nc- 
ccfl'ary  to  have  truAecs  appointed  to  prefer ve  the  Con- 
tin'»cni  Remainders ;  in  whom  there  is  vcflcd  an  ef!aie 
in  kcmaitider  for  the  life  of  the  tenant  for  life,  to  com- 
mence w.Sen  his  eflatc  dererminrs.  If,  therefore,  his 
eflate  for  Hfc  determines  otherwife  than  by  his  d-:atb,  the 
ellatc  of  the  troffees,  for  the  rcfidue  of  his  miural  life, 
win  then  take  ef}c£l,  and  become  a  particular  eflate  vn 
pofRfTion,  fofTKicrt  to  fupport  the  Remainder--  drp;nd- 
iiig  in  contingency.  See  pofi.  V.  Thi*  method  is  faid 
CO  have  been  invented  by  Sir  Orlando  Briefg/nttn,  Sir 
Gie^tvy  Pahntr,  and  other  eminent  Coynf-I,  who  be- 
took ihemfclvcs  to  corveyancing  during  the  time  of  the 
Civil  Wars  ;  in  order  thcreb)'  to  fccurc,  in  family  fcttle- 
ments,  a  provifton  for  the  future  children  of  an  intended 
marriage,  who  before  were  ufually  left  at  the  mercy  of 
the  particul.ir  tenant  for  life  :  and  when,  after  the  Rc- 
floration,  thofc  gentlemen  came  to  fill  the  lirfl  offices  of 
the  Law,tlicy  fopponcd  thi^invcntiou,  within  rcafoaable 
and  proper  bjinidf,  and  introduced  it  into  general  aCe. 
2  Comm.  c.  It.  See  Mecr  486  :  z  Rol.  Abr.  797,  fl.Xf. 
2  $iA.  159:  t  Chan.  Kef.  170. 

III.  When  lands  are  given  in  undivided  /hares  to 
tALO  or  more  for  particuhr  cfl.ice?,  fo  as  that,  upan  the 
detcrmin3::on  of  the  particular  cflates  in  any  cf  thof-: 
(hares,  they  remain  over  to  the  oilier  grantees,  and  the 
Rcvcrfioner  or  Remainder-man  is  not  let  in,  till  the  deter- 
mination of  all  the  particular  eftates,  then  the  grantees 
take  their  original  fhares  as  tenants  in  common  \  and  thr 
Remnindcrs  limited  to  them,  on  the  determination  of  the 
particular  cllaies,  are  known  by  the  appellation  of  Crof 
Rtmaiutieii .■~~'thcfc  Remainders  may  be  raifcd  both  by 
deed  and  wit! ;  in  deeds  they  can  only  be  created  by  ex- 
prefs  wordi,  but  in  wills  they  may  be  raifed  by  implica- 
tion.    I  In/l.  iCj^,h.  tan. 

A.  having  iffue  five  fons,  his  wife  bcinjj  enfeint,  devifed 
two  thirds  of  his  land&  to  his  four  youpj^er  fons,  and  the 
child  in  venire  fa  mere,  if  he  were  a  fon,  and  their  heirs; 
and  if  ihcy  all  die'd  without  ifTue  male  of  (heir  bodies,  or 
any  of  them,  that  the  lands  revert  to  the  right  heirs  of 
the  dcvifor:  By  this  devife,  tbt younger  font  ivere.  leaanft 
in  tail  in  poff  'tffion^  'Vditb  Croft  RtmamMrt  in  tail  to  each 
otber,  and  no  part  fh<ill  revert  to  the  heir  of  the  devilbr, 
till  alt  the  yuungcr  fons  bs  dead  without  lilue  mate  of 
their  bodies.    Djer  303. 

But  where  oi.c  having  tfTuc  three  fons.  i/.,  and/)., 
devifcs  one  houfc  to  A.  and  his  heirs,  another  to  B.  anj 
his  heirs,  and  a  third  to  D.  and  his  heir; ;  provided,  that 
if  all  his  faid  children  die  without  iflue,  that  then  the 
melTuage^  remain  and  be  to  his  wife  and  her  heirs :  it 
was  held  by  three  Judges*  that,  on  tbe  4*ttlb  of  otte  :f 
flje  fo;tj  tvitfK'Jt  ijlt,  ibe  'wife  ri'^bt  enter,  and  tliai  here 
there  w»re  no  Crofs  Remainders  trcm  one  fon  to  another, 
becaute,  being  devitcd  to  them  fcverslly  by  exprefs  li. 
mitation,  there  fhall  be  no  greater  t  llaie  to  ihcin  by  un- 
plication.  Gi^&ert  v.  ff^ifty,  Cro.  ^/je.  655  :  2  Roll. 
Pep,  a8t  :  »  f^ent.  214:  Rajm,  455  :  fitzg.  97  ; 
2  'Jtn.  U2  :  Cartb.  173. 

jn  the  above  cafe  it  was  faid,  by  jvii\ci  D6i/en',/ge,  that 
Crofs  Remainders  ihould  sever  be  raifcd,  by  implication, 
between  more  than  two.  This  do^rinc  received  fome 
4  F  2  countenance 
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cotinttnancc  ffOin  wtat  was  faid  hy  the  Courts  in  the 
cai'cs  ol  Colt  V  Le-vingjioae^  \  K-nir,  214:  Holmet 
Mexntl't  T.  Jiavm.t^ti  anJ  foinc  other  ckU's.  Sec 
4  ieo't.  14.  But  it  fwrns  entirely  trxplodcrd  hy  the  cafci 
ol  SurJiv  V.  Burx  'iUe.  B.  R.  Pn/ih-  13  Gr*.  j :  Picbm^.tJ 
(p  )  V.  CaJaxti"  (f  ).  C0.11C.  Afiij  1773  :  If'yt^6:  v. 
H^I/hrJ  iS  al.  Cuxvjt.  31  ;  z-.ti  lotntf  oUicr  /ubfctjurnt 
rates.  It  fcenrt^,  htMrver.to  be  admitted  io  ihcfe  cafes, 
that  to  raire  Crufs  Rcmaiiidns  hi.'[i,vceo  moic  than  tivo, 
ftronger  implica'.iott  is  re*jui.'cd,  than  to  raifc  thcra  be* 
tM'Ccn  two  only.    1  /t/K  19;,  ^.  in  n. 

One  feifed  ot  lands  in  /fit*  by  will  dcvif:*  B!nili  Act* 
to  A  his  d.iuglitrr,  and  her  heir*,  aud  IVhiit  Atre  to  hi* 
daughter  B.  uud  her  betri ;  and  il  (V<c  die  before  the  age 
of  Tixteen  years,  Iivirg  A  t  then  A.  to  h-ivc  U'h'tt  Acre  to 
her  and  her  heirs  ;  ani  it  A  die,  having  r.tt  ilTue*  living 
B  ,  then  B,  to  have  the  patt  of  A  to  h»r  and  her  heirs ; 
and  if  both  die,  h  iving  no  ifTge,  then  to  ^  S.  and  hii 
heirs ;  the  TclUtordi'- Si  B  attains  her  age  01  lixtecn  ytai*, 
and  dies,  without  ifl'ue  in  the  iife  i  f  A  ;  and  it  wu 
heW  by  ihrce  Jollic(\.againft  Djer;  1  A, Thai  rhiiiughier$ 
had  an  tf.ait-tail  en  the  *w}stle  •wiU»  and  not  a  t«!C  deter 
minablc  on  a  contingency  fubft-qoent ;  zd'y,  'J'bat,  by 
the  words  *'  ifboihi^'u-  wihcui  i^itt,"  no  Crofi  H  ctiiatnders 
in  tail  were  crested  by  implication,  but  ih.u  on  B  *£ 
death  wlchouc  ifl'ue,  :tfter  futeen>  y.  S.  fliou!d  have  h<  r 
pift  pretcntly  without  itayirg  till  the  death  of  A.  with- 
001  iflue.    Vjrr  33O  :  1  Ben/.  212:  I  Roll.  Air.  839  : 

A-  feifcd  of  lands  in  fee,  by  will  deviics  all  his  lands 
in  the  county  of,  l^e,  to  his  two  d.-iuelitcrs  B.  and  D. 
and  their  heirs,  equally  to  be  d-vidcd  o:tvvixt  them  ;  and 
in  cafe  they  happen  to  die  without  ilfue,  then  to  his  ne- 
phew y.  ^.  and  the  heirs  male  of  bis  bodv,  and  dies; 
and  it  was  adjudged,  that  on  the  dca:h  of  B.  one  of  the 
daaghters  of  the  other  Itllcr  took  her  moiety  as  a  Crofs 
Rcmairder.  Raynt.  4^2;  SkiH.  17  :  2  "Joa.  172  : 
z  Sio-w.  136:  PoMx.  434;  and  fee  x  Vern,  5^5: 
3  Afa*/.  107. 

RUharJ  HoUta  fcifed  in  fee*  and  having  iHue  a  Ton  and 
thicc  grandchildren,  by  bis  deviled  pan  of  his  eftaic 
to  his  nife  fcr  her  life  ;  and  the  icvcifton  of  Tuch  pan,  et. 
pettant  on  her  deiith,and  all  ether  his  freehoM  tcnemrntr, 
Ur.  be  gave  to  hi-i  fon  R.d/ird  lUUe/t  for  life,  and  af.cr 
his  de.itn  to  his  firft  and  other  ions  rucceflivtly  tn  tail maUt 
and  for  Jt/auli  cf  Juch  iJfuCt  and  after  the  dctciinination 
of  the  fjid  eflafes  he  gave  the  premill-*  to  his  gr.-mdfon 
Rubard  UaUta,  and  his  grinidaughier  EliTiahih  Ihhent 
to  be  equally  divided  between  ilictn,  .ind  to  the  hrin  nf 
their  relpeflive  bodic*  ifl'iiine  ;  and  for  default  of  fuch 
jlTue,  he  gave  the  premifes  to  hi*  grandJauphior  Aunt  in 
fee  :  The  tcHator  died  feiTcd,  RUhard  the  fen  died  with- 
out iflue  male,  whereupon  Eizabtib  and  the  grandlon 
entered,  and  Elnaf>e:h  dtc»l  without  i/Tue  generally  ;  Ante 
Jhtdtn  married  'Jihnjavn  \  and  the  quellion  was,  Wfie* 
iher  there  were  Crois  Rcmaindtn  hclmen  Eij:^^^^  -i.d 
Huhardihe  grandton,  or  whether  the  moiety  of  £i;  .1- 
Seib  ftiould  go  to  AnKt  or  to  Ru  hard  ?  And  it  was  re- 
folvrd.  that  there  m/cre  no  Croj's  Remaindtn  ietween  them, 
be  aule  here  arc  no  txfrej%  words,  nor  is  there  a  ne- 
ccfTary  implication,  wii^out  one  of  which  Crols  Rt- 
ma'snderi  cannot  be  raifcd  ;  that  the  words,  nnd  ftr  de- 
faah  •/ Juth  ijjaet  being  relative  to  what  goes  before, 
ncatk  oiilyi  aud  for  defjuU  of  heirs  of  their  rcfpcvtivc 
10 


;  bodies ;  and  therefore  it  is  no  more  than  as  if  it  bid  been 
adcvife  of  one  nioict}'  to/f^f/vi/d'andthe  heirs  of  hi^  body, 
and  of  the  other  moiety  to  Ehzaheih  and  the  hein  of  her 
body,  and  fi  r  de^'aolt  ul  hcir>  ol  Tin  ir  rrfpe^tive  bcdif  j:> 
Krmaindcr  cvvr ;  in  which  cue  tiictc  could  br  no  dcubc ; 
and  i:  wa>  held,  that  calc  differed  /rom  the  caf:  /*. 
f>rh,  tlie  word  fe/fteStve  being  in  that  cwfe,  and  the  liril 
devifces  were  ihc  tellator's  dauj^hlcrs,  and  the  Remain- 
der-man only  a  nephew  ;  wherca5,  in  the  prcfent  calV, 
jtsac  was  as  nenr  10  the  icllator  as  Ritbard-  Ccniir  v. 
Hill,  t  K'.'f^.  iK<*:  z  B,VTi.  K.  B,  367,  443  :  Br<nvne 
V.  Ifiliitimi,  Mich.  8  Geo.  2, 

IV.  ^5  to  cllates  of  inheiitancc,  there  can  be  no 
doL'bc  but  that  the  gramor,  having  a  perpetual  and  dur- 
able inttrcll  io  the  clUte,  may  (hare  and  divide  it,  or 
grar^t  as  many  Remainders  over  as  he  thirks  proper. 
4  A'.".t;  A^r.  4«;2. 

ijjt,  as  to  prrlbnat  goods  and  chattels,  U  was  formerly 
held,  thr>t  t&tj.  in  tit:r  civa  nature,  nvsre  incapable  of  any 
Umitaiim  9-vtr  \  being  things  tranfitorj,  snd  by  many  ac< 
cidcnts  fubjec^  to  be  lotl,  deftioyed,  or  othcrwile  im- 
paired, and  the  exigencies  of  trade  rt-qairir^g  a  frequent 
Circulation  thereof,  in  ul.ich  they  diftcr  from  kndi  and 
tenements »*hich  arc  prrtnancnt ;  therefore,  wh:tt  is  chilled 
^nejiait  in  lands, .is  termed  proftrtf  in  pcrfona!  chattels: 
Wiicrefore  it  was  held,  that  a  grantor's  devif?  of  a  per- 
fonal  thing  to  otic,  though  but  for  an  hour,  or  minutej 
wi%  a  gtfi  f.r  ever  i  and  an  abfulatc  diiporrJan  cf  tKc 
entire  property.  Bro.  Dcvife  13:  PUud.  311  ;  Djcr 
74  :  8  Ca  94! 

Hence  it  was  a  long  time  before  the  Coorts  of  JuAice 
cc'jld  be  prevailed  upon,  to  have  any  regard  for  a  devifi: 
over,  evtrt  ef  a  rhaiul real,  or  a  term  for  years  after  aa 
ciUie  for  life  limited  thereon  ;  becaufe  the  cfUte  for  life 
l)'.ing,  in  the  eyeof  the  Law,  of  gr*:atcr  rrg-ird  and  coi- 
ftdcration  than  an  eftatc  for  ye-I^,  they  truJght  he,  who 
had  it  dcvifed  t^  him  for  life,  had  therein  included  all 
that  the  dcvifor  had  a  power  to  dlfpofe  of;  bjt  nnu fuch 
Rtmu/nu'ers  ever  are  ailcwtd  undtr  ike  name  cf  Extcuttrj 
Di'vifrit  and  are  ctlibliCied  both  in  Courts  of  Law  and 
£-]uity,  proyided  they  tend  not  to  a  perpetuity,  fu  as  t3 
make  ellatei  nna'icnab!e.  4  AViv  ALr.  29).  See  this 
Di-fl.  \\\\c  E.Kttutny  Dcvife. 

A!fo,  a  diltinftion  was  formerly  taken  between  a  device 
of  a  perfonal  ch»itrl  to  one  for  life,  with  a  Rotia^.-idtr 
over,  and  uf  the  u/i  orly  ;  that,  in  the  i\T\\  c^fc.  ttic  de> 
lifee  for  life  had  the  abfolutc  property;  but  nut  fo  in  the 
fccoiul,  fjr  that:hc  firtl  dcviftc  had  not  the  property  of 
the  go-jdf,  but  unly  a  fpccial  interelt  in  thvm,  li  that 
there  (till  rcm.iincd  a  property  which  might  be  Iimitci 
over :  But  this  diltin^ion  is  now  exploded,  and  the  de- 
vifeein  Remainder  it  allowed  in  Equity  the  like  remedy  in 
bothcafes.  P/ewJ.  521  :  Cro.  Car.  ■j^^O  :  1  Rcl.  A/t, 
610  :  Manh  106  ;  O-iven  33  :  i  Ch  C'j.  129  :  2  /Vu. 
24;  :  I  p.  iymt.      50X,  651  :  2  Conm.  e.  25.  398. 

But  a  dc/ifcof  J  tvrm  for  years,  or  perfonal  chattel,  to 
one,  for  a  day,  cr  :n  hour,  is  a  devife  of  the  who!c  term 
or  intercit,  if  the  limitation  over  is  void,  and  it  appears  at 
the  fame  time  tb  the  whrlr  was  intended  to  be  difpofed 
of  from  the  exetmors.    1  P.  fVmt.  666. 

A.  being  poll:-  ifcd  of  a  term  for  ninety-  nine  years,  dc- 
vifed it  to  J?,  fcr  life,  and  after  to  fix  others,  fucccffively, 
for  tKcir  li.cs  if  the  term  fo  long  conilouei  and  all  the 
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feven  perfons  bcicg  dead,  and  the  term  continuing,  it 
wai  adjudged,  thac  it  IbouM  revert  to  ihc  exccotori  of 
the  tcftator,  and  that  it  did  not  veft  in  the  furvivor  of  the 
dcvilees,  To  as  to  ir-itifniit  it  to  hisreprclcntatives.  i  Sa/i. 

A  farmer  deviled  his  flock  (which  cnniilled  of  corn, 
bay,  cattle,  Wc)  to  his  wife  !or  life,  and  after  her 
death  to  the  plainliff.  It  vva»objc^cd.  that  no  Rrmninder 
can  be  limited  over  of  f^jch  Lhattcl-  as  there,  hccaufe  the 
ufe  of  them  i^  to  fpend  and  confumc  them  :  but  the 
Mailer  of  the  Kolh  faid  the  devift  »ver  avat  ^W,  but 
added,  if  any  ot  the  cattle  were  worn  out  in  tiling,  the 
defendant  was  not  to  be  anfwerab!e  for  them  ;  and  if  any 
were  fold  as  ufelcf&,  the  defendant  was  only  to  anfwcr  the 
value  of  them  at  the  Iitc  of  the  falc  ;  and  an  account 
was  decreed  to  be  tAl;en  accordingly.    A6r.  Ef.  361. 

ji.  gives  his  fifter.by  will,  ic/  ,  an'i  dirct^s.that  fuch 
part  ot  his  perfonal  eftatc,  as  his  wife  (houlO  Icjve  of  her 
fubflance,  (hould  go  to  the  filler  ;  whatever  the  wife  has 
not  employed  in  that  way  (hall  go  over,  and  be  accounted 
for.    I  P.  irms.  651. 

But  if  a  chattel  rtrat,  money,  goods,  or  other  perfonil 
things,  are  dcvifed  to  one,  and  the  heirs  of  his  body,  or 
to  one*,  and,  if  he  dies  without  heirs  of  his  body, 
matndtr  over,  by  which  the  devifee  has  an  e(late-tail ; 
this  Raaaimitr  is  totally  void,  and  the  Courts  cf  Equity 
will  not  allow  cf  a  b  ll  by  the  Remainder-man  to  compel 
f.'coriiy,  l^ct  or  to  have  the  money,  ije.,  alter  the  death 
of  the  firll  dcvifer,  but  it  fliall  goto  his  executors  orad- 
minitlrators ;  for  the  Brll  dcvife  gives  the  abfolute  pro* 
pcrty  cf  a  perfonal  cftaie,  as  the  like  devife  cf  a  real 
ertaie,  before  the  llatutc  De  Jcnh^  gsve  the  abfolute  fee, 
upon  which  no  limitation  could  be  made  further ;  and  as 
the  heirs  arc  the  rcprel'cntativcs  to  take  the  real  eQate, 
ib  are  the  executor.--  to  t  ikc  the  perfonal  eflate ;  and  this 
is  not  within  the  ll  .luie  De dcnii ,\i}X\  remains  as  at  Com- 
mon Law.  2  f'tut.  319:  2  yern.  600:  1  Salk.  156. 

If  devife,  that  his  goods  and  furniture  lhall  remain 
in  his  houfc,  to  be  enjoyed,  accordirg  to  the  limitations 
of  his  will,  by  ihofc  er^iitlcd  to  the  houfc  ;  the  firll,  who 
would  be  tenant  in  tail  of  the  houfe,  brconies  abfolute 
owner  of  the  goods.  See  further,  title  Exetutery  Ot-vij'e, 

Not  only  lands  and  tenements,  but  alfo  rents,  com- 
mon*, eftovcrs,  or  any  oibcr  intcrell  or  profits  in  fje, 
whcrtin  the  grantor  hith  the  abfolute  property  10  him 
and  his  beiri,  may  be  f;ianted  with  Remainder  over. 
Plowi^,  379:  9  Co.  .^8,  97. 

So,  if  or.e  ha:h  the  office  of  park-keeper,  forefler, 
gaoler,  Ihcrifi*,  l^e,  to  him  and  his  heirs,  he  may  grant 
thofc  offices  to  one  for  life.  Remainder  to  another  for 
life,  i^c. ;  for  cinnt  fmijat  ^eatintt  in  fimimu  ;  and  as  they 
are  grantid)!c  over  in  fee,  fo  may  they  be  granted  in 
fuccclSon  to  one  for  life,  with  Remainders  over,  ISc. 
9  C9.  48:  I  And.pL  zot. 

It  was  formerly  doubted,  whether  there  could  be  a  Kt' 
mamdtr  of  a  rent  de  nsvo  ;  that  is.  whether  a  man,  fciftd 
of  lands  in  fee,  could  thereout  grant  a  rent-charge  to 
one  for  life  or  years.  Remainder  to  another  in  fee,  or  in 
tail ;  and  this  doubt  arofe  from  f/^e  rtftt  not  having  anj 
txijitia  biftirt  it  crcattd,  confequently,  no  rcvcrfion 
could  be  left  to  the  grantor,  out  of  which  the  Remainder 
was  toarife:  But  it  is  now  fttilcd,  that  fuch  grant  in 
Remainder  i*  goc^d,  the  grantor  having  the  abfolute  jn- 
lereft  in  the  cflate  ojt  of  which  it  is  to  arife,  and  his  in- 
teulioD  gives  it,  being  for  the  whole,  oat  of  which  the 


lefTer  eftatrs  are  carved.  But  if  he  grant  fuch  'op 
life  or  years,  to  one,  without  going  further,  he  cannot 
after  giant  the  revcrfion  thereof  to  another,  becaufe  he 
has  no  reveriion  in  htm.  z  Rt>l.  Mr.  aCp  70,76: 

2  240:  I  L.'v,  14^  ;    I  Sid   285  ;   2  Salk.  577  : 

t  Lutw.  1225;  Mffortji/.  100.  Hec  tiilt  Renf, 

The  King  may  grant  an  ciUte  in  an  olBce,  to  com- 
mence in /'ufuro,  or  on  a  contingency,  for  he  hath  no  inhe- 
ritance in  the  office,  as  to  the  execution  of  it,  but  in  point 
of  intcrert  only  toprant.  And  there  is  adivcrfity  between 
oHiccs  in  fee  extdtng,  and  fuch  as  are  granted  only  for 
life;  which,  being  as  a  new  thing  created,  may,  as  a  rent 
denouo,  be  granlfd  to  commence  in fitfaro.  4.  Mod  275  : 
I  Ld.  Riijm.  ^zt  Cartb,  350:  Saik.^d^:  Cctnb.  334. 

If  one  be  created  Baron,  Vifcount,  Earl,  is'c.  by  pa- 
tent, and  alter,  in  the  fame  patent,  the  fame  honour  is 
granted  to  another  in  RtmstnJert  yet  tbis  eptratet  at  a 
Hfw  grant,  and  not  as  a  Rf/nainder  \  for  the  King  had  no 
teverfton  of  that  honour  in  him,  though  he  had  Hitl  the 
fame  po^erof  appointing  one  in  lucceflion  to  take  it,  ss 
he  had  of  granting  it  to  the  firfl.  ShcM.  Par.Ca,  11. 

V.  Th  e  word  Remainder  is  no  term  of  art,  nor  is  it 
ncccflary  to  create  a  Remainder.  So  that  any  words, 
fufiident  to  (hew  the  trtent  of  the  party,  will  create  a 
Remainder ;  bccaufe  fuch  eflatcs  tjke  their  denomina- 
tion  of  Remainders,  more  from  the  nature  and  mannerof 
their  exilience,  after  they  arc  limited,  than  from  any 
previous  quality  inliercnt  in  the  word  Remainder. 
To  make  them  fuch,  therefore,  if  a  man  gives  land  to 
j1.  for  life,  and  th^t  after  his  death  the  land  (hall  revert, 
or  defcend,  to  B.  for  life,  i^c.  this  is  a  goid  Rmaindtrt 
and  may  be  pleaded  as  fuch.  1  Rel.  Mr.  416  :  Plu^^d* 
29:  I  Ral.  Rtp.  319:  Djer  125. 

So,  if  lands  are  given  to  one,  and  the  heirs  male  of  his 
body,  and  to  him,  and  the  heirs  female  of  his  btxiy ;  this 
limitation  to  the  heirs  female  is  a  Remainder ;  bccaufe  it 
is  not  to  take  place  till  the  eftate  to  the  heirs  male  i« 
fpeni.    Cc.  Lift.  377,  a. 

So,  if  la'ids  are  given  to  a  widow,  and  to  the  hetrs  of 
the  body  of  her  late  hufband,  cn  htr  htgttten.  This  is  a 
Remainder  to  the  hrirs  of  the  body  of  the  hufband  ;  be* 
canfe  it  cannot  take  cfFcA  till  after  the  widow's  death, 
who  has  an  cilate  (or  hfe.  Co.  Lit.  26,  200:  iMed.  210. 

So,  an  rilate  limited  to  /f.  for  life,  or  in  tail,  and  after 
his  dcceafc,  cr  for  default  of  fuch  iflue,  to  3.  and  the 
heirs  of  Kis  body ,  is  good ,  though  there  be  not  the  word 
Remaindir.  So,  if  a  Icafe  be  made  to  J,  fcr  life,  and 
that^after  his  death  S.  (hall  have  the  profit;  this  is  a  gocd 
Remainder  to^.  P/cr.ed.  1 59  :  Mccr,  pi.  54 :  Djtr  1 25  ; 
I  Ral.  Rtp.  319  :  Cro.  Eltx.  10,  742. 

So,  a  ieafc  to  yJ.  for  life,  and  that  after  his  death  hit 
children  Oiall  have  it,  isa  good  Remainder.  6  C0.  17,^: 
Ritjm  S3. 

Nay,  though  an  eflate  be  limited  cxprefsly  asaRe- 
mairder,  yet,  if  it  be  rot  fo  in  conUru£(ion  of  Law,  the 
word  Remainder  will  have  no  force  to  mjke  it  fuch.  A?, 
if  /f.  fcifed  ot  lands  in  f:c,  he  and  B.  levy  a  fine  to  D  in 
fee,  who  gr.ints  and  renders  to  5.  in  tai  ,  rendering  rent 
to  i^.,  and  if  5.  died  without  iffuc,  tenementa prttd  integri 
remanthmt  to  A.  and  hii  heirs  ;  R.  fuffcrs  a  vt^mmon 
recovery  ;  A.  diltrains  for  his  rent:  Thi<  was  adjud(;ed 
areverjion,  and  as  futh  the  rent  pafTrd  with  it  to  A.^  and 
was  chargeable  on  the  land  in  whofe  hands  focver  ic 
came,  by  virtue  of  the  contrad,  which  cannot  be  de- 
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Arc^ea  by  i^e  recovery,  though  th«  rcvcrfion  is  thereby' 
barred.    Cro.  Eliz.  7*7,  768,  792;   A/mt,  /A  795  : 

If  a  Icaic  be  made  to  for  eighty  yenrf,  if  he  fo 
long  Itvr,  and  it  he  d.c-  within  the  term,  then  the  land 
W  goovcr  to  another  tor  thcrcfiduc  of  the  eighty  years ; 
this  is  a  good  Remainder,  becaufe,  though  the  term  or  *, 
tnterclt  be  deierminrdt  yec  the  land p  and  part  of  ihe- 
years,  itill  remain  ;  thefe  years  may  be  made  the  mea- 
sure of  the  idcceedtnj!  iniercll,  as  ;iOy  other  number  of 
ycarr  mriy  be.  Crc.  £1.  216  :  i  Lmi.  ziS  :  1  Co.  153  : 
5  L/M.  195  :  2  Rol.  Jbr.  415:  Plmud.  198:  Mozr 
247,  520.  //.  441  :  x  AfJ.  35s). 
y.  ^\  feilrdor  landsin  fee,  by  indenture,  demifes  tliem 
A.  for  h4xht»A;im  to  B.,  />.,  and  his  three 
fons  for  tlicir  lives,  and  the  life  of  the  furvivor  of  them 
J'uietjfi^tly  \  afttr  the  death  of  A.,  it  was  adjudged  in 
ihis  cafe:  Firft,  That  if  the  fons  could  take,  u  muft 
be  hy'^flj  tf  RtaiMmdert  they  not  being  panics  to  the 
deed  ;  and  then  it  mull  be  at  jpint-tenants,  which  could 
i»o:  be  by  rcafon  of  the  word  ** j'tuKeffi^vtly.**  Secondly, 
That  they  could  not  take  in  fuccei&on ,  for  the  uncertain- 
ty whofs  ellate  or  iuccrell  was  to  commence  firft.  Hth. 
313    Hut.  S7. 

A  ,  by  indenture,  makesa  Icafc  to  B.  for  forty  years,  if 

To  long  live,  and  after  his  death  to  /).  (who  was  no 
party  to  the  deed,)  for  one  thoufand  years  ;  and  thcn^. 
levies  a  6ne,  and  dif%  and  Bve  years  pafs  after  his  death, 
and  ihcntrteplaintiffclaiming  under/),  enters,  ^i-. :  This 
is  mRtmmnd£ri\K  all  10  J5. ;  for,  Firft,  Prefenily  it  cannot 
vefl  by  reafoo  of  ihc  IcCur's  li'e  imerpofing,  therefore  no 
RtmairJer  is  veiled.  S-'condly,  As  a  Contingent 
wntlndtTy  it  cannot  be  good  ;  becaoic  then  ;/  taught  to  have 
a  ^tiriicMr  ejUli  to  fup^^ort  ti^  and  ought  to  be  in  abey- 
ar.ce,  Qr  contingency,  to  veil  or. not  vcft  when  that  de- 
termine; :  But  Ucrc  the  firtl  Icafe  is  no  fuch  particular 
citate;  brciufe  that  reaches  not  to  ihe  commence- 
ment of  the  Rimit^rJtr^  nor  is  the  Rtmainder  limited 
.with  any  regard  to  the  particular  eiUte;  becaafe  it 
is  not  to  commence  on  tlie  determination  of  that,  but 
at  a  future  time,  'vix.  on  the  dtetth  c/ the  l{£tr  ;  and  there 
is  no  contingency  in  the  cafe,  for  it  is  to  take  effcO, 
at  alt  e\-ents,  on  the  death  of  the  Icflor,  be  it  before 
or  afier  the  end  of  the  term ;  therefore,  it  can  be  no 
other  than  a  future  mttrt£i  tcrmim,  to  begin  after  the 
death  of  the  party  who  grants  it.  which,  bring  but  for 
years,  it  may  well  do  ;  becnufe  //  eaurtt  hy  ivay  of  ten- 
trael ;  and  ihciugh  ihe  grantee  ihtre  was  no  party  to  the 
deed,  and  therefore,  asobjcilrd,  could  lalcf:  nothing, 
yet  it  appc.ifi,  thsi  judgment  was  given  for  the  plaintift**t  [ 
ivhich  proves,  Firft,  That  the  grantee  had  an  intcrrft; 
.Secundty,  That  'bis  inicrcft  was  not  barred  by  the6nc, 
and  five  years  non-claim  after  the  death  of  the  grantor, 
not  being  touched,  devcAcd  or  turned  to  a  right ;  Third* 
ly,  That  tliou^h  ihc  prantec  was  no  p*riy  to  the  in- 
denture, yti  he  might  well  take  by  virtue  tlictcof ;  if  he 
gets  the  indenture  to  make  out  iiis  title ;  for  the  grantor 
cannot  dcrttgatc  from  his  own  grants  or  avoid  his  own 
aili.    Raym  14O. 

Wc  rcttcome  to  connderthe  qaeftion,  what  fhall  be 
wsrds  cfj!fn!:atioa,  and  what  n.virJt  tf  furchaji. 

In  a  gran:  of  an  eftate  in  fee  fimpl?  to  //  ,  it  is  nccef- 
f.;ry  to  give  it  to  A.  and  bit  htirt :  Of  an  eftate  in  fee- 
tail,  to  A.  eind  the  beiri  <f  bis  kody  :  And  a  grant  to  A, 
wicbouc  any  additional  words,  gives  him  only  an  eftate 


for  life.  Hence  ihe  word  htirtt  and  the  ivordi  hths  cf 
tin  h(dy\xi  the  fccond,  are  faidto  be  words  of  limitation  ; 
becittlc  they  iiipit  or  defcribe  what  intercft  A,  takes  by 
the  grant,  vrs.  in  one  cafe  a  fce-ftroplc.  in  the  other  a 
fee-tail :  And  the  heirj,  in  both  inliancei,  take  no  iriereft, 
any  farther  than  as  the  anccHor  may  perutit  the  eftate  to 
dciccndto  them.  But  if  a  Kemaindcr  is  granted,  eras 
eftate  deviled,  to  the  htirs  tf  A.  where  no  eftate  of  free- 
hold is  at  the  fame  time  given  to  A.,  the  heir  of  A. 
cannot  take  by  defccnt  from  A. ;  but  he  cakes  by  pur- 
chafe  under  the  grant,  in  the  fame  manner  as  it  uxc 
eftate  had  been  given  to  him  by  his  proper  name.  Here 
the  word  hurt  u  called  a  word  of  purchalc.  2'Ccnn. 
c,  II.  p.  17a,  rx«. 

Further  to  elucidate  this  corttefted  qocnion,  it  may  be 
proper  to  tlatc  the  much  talked-of  rule  in  ShtUy^t  co/e, 
and  Mr.  ftarnt^s  definition  of  itc  terms  unrdt  ^ timit- 
ation,  aiid  n.-^rdi  furchajt. 

The  rule  in  Shtilfi  cafi  is  this; — Wheo  theanceftor,  by 
any  gift  or  conveyance,  takes  an  eftate  of  freehold,  and 
in  tit  jMKtgift  or  conveyance  an  eftate  is  limited,  cither 
mediately  or  immediately,  to  his  heirs  in  fee,  or  in  uul, 
always  in  fuch  cafes  r^  ktin  arc  words  of  limitation,  ond 
not  wurds  of  purchafc.  1  Co.  104.  And  the  Remainder 
is  faid  to  be  executed  in  the  anccftor,  where  there  is  no 
intermediate  eftate  ;  ovitjltdt  uhcic  an  eftate  forli/eor 
in  tail  intervenes.  2  Comm,  e.  1 1 ,  in  ic.  Othcrwife,  [con- 
tinues Cektt)  it  is  where  an  eftjtc  for  years  is  limited  to 
the  anceftor,  the  Remainder  to  another  for  life,  the  Re- 
mainder to  the  right  heirs  of  the  lefTce  for  years,  taen 
his  heirs  are /tfrrZi^rrj,  (^r.    I  C«.  104. 

Mr.  Fearatt  after  examining  the  terms  ufed  by  Ccif, 
in  laying  down  the  above  rule,  and  vindicating  then 
from  tbe  charge  of  inaccurscy,  to  which  Mr.  I>wif^/ 
had  conGdered  them  liable,  fcems  to  have  fully  fettled 
the  diftin^ioa  between  words  of  limitation  and  words  of 
purchafc,  in  the  follo^ving  manner  : 

When  the  words  Htin^  ficc.  operate  only  to  expard 
an  eftate  in  the  anccftor,  fo  as  to  let  the  htin  de- 
fcribed  into  its  extent,  and  entitle  them  to  t4ke  deriva- 
tively through  or  from  him,  as  the  rcot  of  fucceftion,1br 
perfon  in  whom  the  eftate  is  confidered  as  tommenzinit 
they  are  properly  words  of  limiution  ;  but  when  ihcy 
operate  only  to  give  thectlate.  imported  by  tbem,  to  the 
heirs  defcribed,  cr.-^/W/r*  and  as  the  perfbns  in  whom 
that  eftate  is  confulered  as  commencing,  and  not  deriva- 
tively from  or  through  the  anccftor,  tncy  are  properly 
word)  of  purchafe.  Lord  Cci^-,  in  the  rule  above  alluded 
to,  very  properly  refers  the  word  pHrchaft  to  the  exprefs 
obje^s  of  limiiation,  viz.  hurt,  &c.  And  when  fuch 
hciri,  kSt.  originally  acquire  the  eftate  by  thofe  words 
he  Ayles  them  words  of  purchafe ;  oiherwife,  not.  In  ge- 
neral, words  of  pun-ha/t  are  thofe,  by  which,  takrnabfo- 
lutely  without  reference  10,  or  connexion  wjth,  a»y  other 
words,  the  eftate  f.rft  attaches,  or  is  conlidercd  as  com- 
mencing in  the  petfan  defcribed  by  them  ;  whilft  words 
of  Um::aticn  operate  by  reference  to,  or  connexion  with, 
other  words,  and  extend  or  modify  the  eftate  given  by 
ihofc  other  words.  This  is  evidently  the  line  of  dif- 
tin^on  adopted  by  Lord  Ccke^  and  wiiich  pervade*  the 
tctmi  of  the  rule  in  queftion ;  and  is  in  taA  admitted  by 
all  who  do  not  deny  tne  word  htirtt  in  the  common  limit- 
ation to  a  man  and  his  heirs  for  ever,  to  be  words  of  li- 
mitation. But  itii  to  be  remarked,  that  when  the  words 
htln  malt  of  the  hdy,  Sec*  operate  as  words  cfpurehaft, 

that 


REMAINDER  V. 


tfitC  K.  when  they  do  not  attach  io  the  anccHor,  but  veH 
in  tbc  pcrfon  anftvcring  ihc  defcription  of  fuch  Tpecial 
h*ir,  they  appeir  to  have  a  (on  ot  equivocal  or.  mixt 
eftctt :  for  though  they  give  the  cftaic  to  chc  fpecial  heir 
originaMv,  ard  nut  through  or  from  his  anccilor,  yet  the 
eftaie  which  be  To  t^tcci  has  fuch  a  reference  to  the  an> 
ceftor,  as  to  purfuc  the  fame  courfe  of  fuccellion,  ia  the 
fame  extent  of  duration  or  coittidu^ince.  through  the  fame 
perfons,  a3  if  it  had  a;t3c)ird  in  and  dcfcendcd  from  the 
ancetlur.  FfHrHt^iCotu,  Rem.  ic;— 109,  Ji^V.  edi:  1791. 

If,  tticDt  an  t-tUte  be  given  to  ^.  for  life,  and  after  hit .  > 
death  to  the  heirs  of  hit  body,  this  Remainder  '\\txe*:aeJ  ^ 
\n  A  t  QT  it  unites  with  his  eftiie  for  life ;  and  the  t&eiX 
\i  the  fame  a>  if  tbc  ellaie  had  at  once  bc;n  given  to  A. 
and  the  lieirt  of  his  body  ;  whicli  cxpre^Tion  limits  an 
eftate-tail  to  A. »  and  ih-  iffjc  have  no  indefeafible  inlcreft 
ounvcyed  tothemi  but  can  only  take  by  defcent  from  A 
— So*  alfo,  if  an  cilate  be  given  10  A.  for  life,  with 
Kematndcr  to  S  for  life,  or  in  tail,  Remainder  to  the 
heirs,  or  the  ncirs  of  the  body  of  ^  ;  in  this  cafe  J. 
takes  an  e('.ate  for  life,  \^iTh  a  'vtjItJ  Kcmainder  in  fee, 
or  in  tail  ;  and  his  heir,  Under  this  grant,  can  only  take 
by  desert  it  his  death.  Fearnt  t\.  But  in  order  that 
the  ciljtc  for  life,  and  iSe  Remainder  in  tail  or  in  fee, 
fhould  thus  unite  and  cjalefcc,  and  htirt  be  a  word  of 
limitation,  the  two  cllate^  mull  be  created  by  the  fame 
inftrument,  and  muft  b.'  cither  both  legal,  or  bcth  trull 
eflatcs.  Doug.  490:  2  Tnm  Rep.  444..  The  rule  with 
regard  to  the  execution  or  coaation  of  fuch  eflaxes  feenu 
DOW  to  be  th^ fame  in  equitable  as  in  legal  eilates.  1  Bro. 
C.  R.  206.  And  in  ail  thefe  cafes  where  a  perfon  has 
an  cUate-tail,  or  ■  veiled  Remainder  in  tail,  he  can  cut 
off  the  expectations  or  inheritance  of  his  ifl'ue  by  a  line 
or  a  recovery.    Doag,  235. 

In  order,  thcreiore,  to  procure  a  certain  provifion  fo^ 
children,  the  method  was  invented  of  granting  ihe  ellate 
to  the  father  for  life,  and  after  his  death  to  his  lirll  and 
other  /mi  in  l^iil ;  for  the  v^ords  /aa  or  daughter  *erc  held 
TO  be  words  of  purchafe  ;  and  the  Remainder  to  them 
did  not,  like  the  Kemsiiider  to  beiri,  unite  with  the  prior 
cAate  of  freehold.  But  if  the  fon  was  unborn,  the  Re- 
inain^^er  was  contingent,  and  might  have  been  defeated 
by  the  alienation  of  the  (ailicr,  by  fecft'mcnt,  fine,  or 
recovery  ;  (though  a  conveyance  of  a  (jreater  cllate 
litan  he  has  by  bArgain  ar.d  f4le,  or  by  Icaie  and  ri'Ieafc,. 
is  no  forfeiture,  and  will  not  defeat  a  Contingent  Re- 
mainder. ai/oM.  60:  3  A/d./.  151.)  To  prevent  this 
alienation  by  tenant  in  tail,  it  was  neceflary  to  interpofc 
truilecs,  to  whom  the  eflace  is  given  upon  fuch  a  deter- 
mination of  the  life.eflate,  and  in  whom  it  refit  till  the 
contingent  eftaie.  if  at  a]l,  comes  intocxill-nce  :  and  thus 
ihcy  are  faid  to  fupport  and  prefrrvc  the  Contingent  Rc- 
niainder5.  This  is  ca'Icd  J/  Striil  Sf/tUmnt,  and  is  the 
only  mode  {^Exetuto'-y  Dtvi/et  excepted]  by  which  a 
certain  and  indcfcaltble  proviiion  can  be  fccurcd  to  an 
unbornchild.  But,  in  the  cale  of  articles  or  covenants 
before  marriage,  for  making  a  fettlement  upon  the  huf- 
band  and  wife,  and  their  offspring,  if  there  be  a  limita- 
tion to  the  parents  for  life,  with  a  Remainder  to  the  heirs 
of  their  bodies,  the  latter  words  are  generally  confidered 
as  words  of  purchafe,  and  not  of  limitation  :  And  a 
Court  of  Uquity  will  decree  the  articles  to  be  executed 
in  ftridl  fctilcmcnt.  Sec  Fearne  124.  and  the  examples 
there  cited  It  being  the  great  object  of  fuch  fettle 
Mcnts  to  fccure  fortunes  for  the  Ufuc  of  the  marriage^  it 


would  be  ufelefs  to  give  the  parents  :tn  eftate-tail,  of 
which  they  Mould  almull  immediately  have  the  abfolutc 
difpofal  :  And  therefore  the  Courts  of  liq  lity  will  de- 
cree the  eftate  to  be  fettled  upun  the  parrnt  or  parcnis 
for  life  i  Remainder  (r.  r.  upon  the  determination  of  fuch 
ellate  for  life  by  forfeiture)  to  tru!>ee*,  tolupport  Contin- 
gent Remainders,  for  (heir  lives  ;  Rtmao'der  (.ifier  the  de- 
cease of  the  parents)  to  the  lit  ft  and  otner  fons  fuccef- 
fively  in  tail;  with  Remaind-r  to  a!l  the  dau^htjr^  iu 
tail,  as  tenant}  in  common;  with  fubl'equeni  Rcniiindcrs. 
or  provifions,  according  to  the  occafions  and  inteniioos 
o'  Che  parties. 

In  thcfe  llritl  fettlements,  the  cftate  is  unalienable  till 
the  tirll  fon  attains  the  age  of  twenty  one  ;  who,  if  his 
falh  r  is  dead,  ha^  then,  as  tenant  m  tail,  full  power  t>ver 
the  cllate  ;  ur,  if  his  father  is  living,  ihe  fon  can  then 
bar  his  own  ilfuc  by  a  iine,  independent  of  the  father. 
Cruife  161  ■  See  title  Fir.c.  But  the  father,  and  the 
fon  at  that  age,  can  cut  oS* ^11  the  fuSfcqucni  limitaiions^ 
and  difpofc  of  the  elUte  10  any  manner  they  pleafe,  by 
joining  in  a  common  recovery.  Sec  titit:  Rtccvety,  and 
aau  II,  This  is  the  origin  of  the  vulgar  error,  that  a 
tenant  of  an  clUtc-tail  mufl  have  the  confrnt  of  hit 
cldell  fon  to  enable  him  to  cut  off  the  iniail  ;  fur  that  is 
neceiTary  where  the  father  has  only  a  lifc-eAjtc>  and  his 
elded  fon  has  the  Remainder  in  tutl. 

But  there  is  no  method  whatever  of  fecuring  an  eftaie 
to  tUe grandihiUrtft  of  a  pcrfon  who  is  nithout  children 
at  the  time  of  the  fettlement ;  for  the  Law  will  not  ad- 
mit of  a  perpetuity :  which  has  been  defined  to  be 
'*  any  extenf:on  of  an  efta:e  beyond  a  life  in  being,  and 
twenty-one  years  after."  z  Br&.C.  R.  -^o.  See  this  DiS, 
title  Executory  Dt'vi/t.  Hence,  where  in  a  fettlement  the 
father  has  a  power  to  appoint  an  elUie  to  or  amongft 
his  children,  he  cannot  after^vards  give  this  to  his  chil- 
dren in  ftria  fettlement,  or  give  any  of  his  Ions  an 
eftite  for  life,  with  a  Remainder  in  tail  10  his  eldeft  fon  : 
for  if  he  coulJ  do  this,  a  perpetuity  would  be  created 
by  the  original  fetllemcfit.  2  ^'trm  Rep.  241.  See 
2  Co'Km.  c.  M ,  /A  if> 

From  what  ha^  been  imperfeflly  ftitcd  under  this 
title,  the  Student  will  obfervc  how  much  nicety  is  required 
in  creating  and  fecuring  a  Rcnaindcr ;  and,  i:;  fone 
mcafjrc,  (cc  the  general  rcafon*  upon  which  this  riiccly 
ii  foun'icd.  it  were  cndJcfs  to  attempt  to  enter  upon 
the  particular  fubti'tiea  and  rciincmcnts  into  which  this 
doflrine,  by  the  vanctj?  of  Cafes  which  have  occurred  in 
the  courfe  of  many  centuries,  ha^  been  fpun  out  and 
(i)bdividcd  :  It  has  been  ^^Ircady  hinted*  (lee  cttfr  IV,) 
Ihut  in  devifes  by  Utl  will  ar.J  telbment,  (which,  being 
often  lirawu  up  when  the  p-irty  is  tcHjiiSi^  are  al- 
ways mure  favoured  in  cunfltuoVian  titan  formal  dcediy 
which  arc  prcfumed  to  be  made  wl^ti  gresi  cauuc<n,  for«* 
thnught,  .tnd  advice,)  Remainders  m^y  t>c  created,  in 
Tome  mea'ure,  contrary  to  the  rules  laid  down  :  though 
Lawyers  will  not  allow  fuch  difpofittons  to  be  llriflly^  Re- 
mainders ;  but  call  them  by  another  ramc,  th»t  of  Exe- 
cutory Dfvtyii,  or  deviles  iicrcaficr  to  be  executed; 
as  to  whith  fee  further,  this  Dicl-  under  that  title. 

For  more  information  on  this  fubjcc^,  fee  4  AVw  A^r. : 
Fi/i.  A6r.  title  RtmmnJir  :  this  Dift  titles  Excrutcrj 
D€i!:Je  \  Rrtcvfry  :  and,  for  a  clear  and  comprchcnfivc 
lUtemcnt  of  this  ab.lrufe  branch  of  Icgjl  lc2rr.ini*, 
Ftarne^i  valuable  lifTinys  or;  CsritiHgait  Rtmai'nun  and 
£xt(utory  Uivi/tf. 
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REMANENTES.  R^naa/.]  Belonging  to-/.? 
minihus  fivt  tertmtth-ji  fuj  huie  ma^rriv  remanji  _/*«/. 

RLmEDY,  ftemeJrj/a.'\  The  a^ion  cr  mfana  given 
by  Law  for  the  rrcoviry  sf  i  right ;  and  it  is  a  nexim  of 
Law,  i\\\tnvbenevtr  tht Law ^tvi'tif  anj  thitt^^  iegivaa 
Remit/y  /or  ihi  fame. 

RE.ME.VI3RANCER5,  Rfm:nioraterri.'\  Formerly 
called  CUrks  of  the  RcmvHhranci  \  Otliccri  of  the  Exche- 
quer, of  which  there  arc  three,  dillingulihed  by  the 
names  of  the  King*s  Remembrancer,  the  Lord  Trca- 
tiircf's  Remembrancer,  nnd  the  Rsincmbrincer  of  firll 
Fruits :  Upon  whofc  charge  it  HfS,  to  pui  the  Lord 
Trcafurer  and  the  lullice*.  of  that  Coorc  in  Ktfmcinbrancc 
of  fiich  tliingi  a;  are  to  be  called  on  anJ  dealt  in  for  the 
King**  benefit. 

'l"be  King'i  Remembrancer  enteri  in  hisoBce  all  re- 
cogniianccj  taken  before  the  Birons  for  any  of  the 
King's  dtbts,  for  appearances,  c'l. ;  aiid  he  takrs  all 
bonds  for  fuch  debt!,  and  mdkc5  out  procefs  for  breach 
of  them ;  alfo  he  wiitcs  proctffs  ajainU  the  Colicflors  of 
Cuftoms,  Subfidics,  Fxcife,  and  other  public  p.iyments 
for  their  accounts:  All  informations  on  Penal  Statutes 
are  enteied  and  feed  in  his  olhcc ;  and  he  makes  the 
bills  ofcompofitionon  Penal  Law»,  and  t.-ikcs  the  inAall- 
mcnt  of  debts  :  And  all  matters  of  F.npfijh  bills  in  the 
Kxchequer-Chamber  remain  in  the  cmce  of  this  Re- 
mcmbj.i!!cer.  He  has  delivered  ittto  his  clTice  t!ic  in- 
dentures, tines,  xiid  other  evidences,  which  concern  the 
paflitig  any  lands  to  or  from  ihc  King.  In  CraJJina  Ant- 
rnarHits,  yearly,  he  reads  in  the  Court  the  oath  of  a!t  the 
Officers  of  the  Court,  when  they  are  admitted.  Writs  of 
Prerogative,  or  Privilege,  for  OfTicer*  and  Minillerj  of 
the  Court,  are  made  out  by  him ;  and  romnjidions  of 
KiJ:  Print,  by  the  King*!  warrant,  on  iri:il  of  any  mat- 
ters within  his  office:  At  the  AlTirc!  in  the  country,  heh.ith 
the  entering  of  judgments,  of  plcar,  And  all  dif- 

ferences touching  irrrpulnriiies  In  proceeJingk  Oiall  be 
dticrmincd  by  the  King's  Remembrancer;  who  is  to 
fettle  the  fame,  if  he  can,  nnd  give  coft;  where  he  find) 
the  fault ;  bii:,  if  no  ,  the  Court  is  to  determine  it,  i^c. 

By  order  of  Court,  his  Majefty's  Remembrancer,  or 
his  deputy,  arc  diligently  to  attend  in  Court,  and  to  give 
an  account  touching  any  proceedings  as  they  fhOIhe  re- 
quired ;  and  tlicy  enter  the  roles  and  orders  o(  the  Court. 

The  Trcafurcr's  Rcmen.branccr  ifluei  out  procefs  of 
Fieri  F/titas  and  F.xtcnls,  fordebis  to  the  K'n^;  and 
xgainff  Sherift'*,  Efchc.itors,  i.ot  accounting.  He 
takes  the  accounts  of  .ill  Sherift's,  and  makes  the  record, 
whereby  it  appears  whether  Sheriff's  and  otlier  Account- 
ants, pay  their  pro/tn  due  at  Enjhr  ai;d  Af  -tuif/'men  ;  and 
he  makes  another  record,  whether  Shcriff^s,  and  other 
Accountants,  kcrp  thrir  days  preli.\cd  :  There  arc  alfo 
brought  into  his  cfiice  all  the  accounts  of  cuflomcrs, 
controllers,  and  accountants,  u  make  entry  thereof  on 
record.  All  citreats  of  fines,  ifftics,  and  iimerciaments, 
fci  in  any  of  the  Courts  at  /fi-jtmi/ijir,  prat  the  .'iffifes, 
or  ScHtor'S,  are  certified  into  Ins  otiice  ;  and  by  him  de- 
livered lothc  Clerk  of  the  Eilrcatr,  to  make  out  procefs 
CD  tbcm  ;  and  he  may  ifl'uc  procefs  for  difcovcry  of  te- 
nures ;  and  aJ  fuch  revenue  as  is  due  to  the  Crown  by 
reafon  thereof,  (jf<. 

The  Remcmbr.mcer  of  the  Firft  Fruit's  Office  is  to 
lake  all  compofition^^  acd  honh  for  payments  of  Fini 


Fruits  and  Tenths ;  he  makes  procefs  againft  all  fuch  prr- 
fons  as  do  not  pay  thefame.  iS/n/j.  5  R.  %,fi.  i,  f.  i^; 
37  fffl'.  3.  €  4. 

REMITTER,  from  the  Lat.  rmittert,  to  reftore,  or 
fend  back.  J  An  operation  in  Lavv  ;  upon  the  meeting  of  an 
anctentrighr,remtdiabte,  and  a  lauer  (dcfeafibie)  effate, 
in  the  lame  perfon  ;  (the  latter  being  call  upon  him  by 
Law  ;)  whereby  the  ancient  right  ib  rctioreJ  and  let  up 
agiitp  ;  and  tile  new  dufcaHblt:  ctlatc  ccAlVd  ;  and  thus. 
I  he  is  in,  ol  bis  firil  or  better  cliaie.  Sec  1 /■y?.  5^7,  i: 
1  Lilt.  S  659. 

Remitur  is  clafl'ed  ( whh  Retaiiter) ,  by  Black/fcite,  among 
\  t'tofe  remrJits  for  private  wronyt  which  are  efFetlrd  by 
'  the  mere  operation  of  Latv  \  anii  is  defined  to  be,  where 
j  lie  who  ha:h  x\v:  true  property,  or  jm  frtprittatii,  in 
lands,  but  is  out  of  po.Ti-t^ion  thereof,  and  hith  no  ri^ht 
!  to  enter,  without  recovering  poflcllitjo  in  an  aftion,  hath 
}  Efterwards  the  frtchoU  ca:t  upon  him  by  feme  fubfe- 
j  quent,  and,  of  couif.-,  defc.:^.ivc  title .  Id  this  cafe,  he 
I  is  lemttted,  or  fe;it  back,  by  operation  of  Law,  to  hit 
I  ancitni  and  mjrc  ccrtiit.  tide.    The  r'giic  of  entry, 
'  which  he  hath  ('lined  by  a  bad  title,  fhuH  be  tpfo  fake 
annexed  to  bis  own  ii.bi:rent  good  one  ;  and  bis  defea- 
fiole  eftaiciliall  be  utterly  de/c;"ed  and  amiulled,  by  the 
tnllantaneous  zSi  of  Law,  without  his  pzriicipation  or 
confcnt.    Lit!,  f  6jg:  Co.  Ltu.  358:   Crc.  'Jec.  489. 
As  if  ^.  diffcifcs  B.,  that  is,  turns  him  cut  ui  poflHliun, 
and  dies,  leaving  a  fo.i  C, ;  h-'rcby  the  cuate  dcicendi 
to  C.  the  fon  of        and  5.  is  barred  from  entering 
thereon  tiil  he  proves  his  right  in  an  aftion :  Now,  \f 
afterwards  C,  the  heir  l(  the  diCcifor,  makea  a  Icafc 
j  for  life  to  i).,  with  remainder  10  B.  the  diffeifce  for 
life,  and  D.  dies ;  hereby  the  tcmiinder  accruei  to  5., 
I  the  diUcifee  ;  who,  thus  gaining  fl  new  freehold  by  virtue 
of  the  remaindef,  which  i}  a  bad  tide,  is  by  aft  of  La* 
n-miit.-J,  or  in,  of  his  former  and  furer  eftatc.    For  he 
hath  hereby  gained  a  new  right  ofpoflcflioo,  to  which 
Che  Law  immediately  annexes  his  ancient  right  cf  pro- 
perty. F.»cJ(>.  L.  191:  Li.'f.  §63j. 

If  the  fublcquent  cllaic,  or  fight  of  po/Tcfiion,  be 
gained  by  a  man's  own  aft  or  confcnt,  as  by  immediate 
purchafe.  being  of  full  age,  he  flull  not  be  remitted ; 
for  the  taking  fuch  lubfoquent  edate  was  his  own  (oily, 
and  Hull  be  looked  upon  as  a  vva-ver  of  his  prior  ri^Kr. 
Cs  Li.'t.  34H,  3^0.  I  hcrcfure,  it  is  to  be  obfcr-.ed, 
that  to  e^cry  Remitter  there  are  regularly  thefc  inci- 
dents; an  ancieut  right,  and  a  new  defealiblc  cllate  of 
freehold,  uniting  in  one  and  the  fame  pcrfon  ;  which 
dcfcaf:ble  efl.ite  murt  be  r-i/?  //cs  the  tcnint,  not  ga-ned 
by  his  own  afl,  or  lolly,  i  hc  reafon  given  by  lirtfr- 
tan.  why  thi*  rertiedy,  which  opcr.\tcs  fiicnt'y,  aitd  by 
the  mere  art  of  Law,  was  allowed,  is  bccaufe,  other -vile, 
he  who  hath  right  would  be  deprived  ol  ail  remedy. 
Lilt.  ^661. 

Tfie  above  dtftinftlons  may  fcem  fuperfluous  to  an 
hafiy  t  bfcrvcr,  who  perhaps  would  imagine,  tliai  lince 
the  tenant  hath  now  both  the  right,  ai  d  alfo  thg  polltf- 
fion,jt  little  Ggnifies  by  whit  means  fuch  poirclDon  Ihall 
be  faiJ  to  be  gained  But  the  wildom  ol  our  anaent  Law 
dctcrm  ned  nothing  in  vain.  As  the  tenant's  poffTellion 
was  gained  by  a  defiCtivc  title,  it  was  liable  to  be  over- 
turned by  fhcwing  that  deled,  in  a  Writ  of  Kntry  ;  and 
then  he  mull  have  b^tcn  driven  to  his  Writ  of  Right  to 
recover  his  juH  iithcrtunce  i  wliicb  would  have  been 
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doubly  h«rd.  becaufe*  during  the  time  he  was  himfelf 
tenant*  he  coutd  not  edabtlth  his  prior  title  by  any  poC- 
fcflbry  zflion.  The  Law*  thercrorc,  remits  him  lo  his 
prior  title,  or  puts  him  in  the  Tame  con<!ition  as  if  he 
had  recovered  the  land  by  writ  of  entry.  Without  the 
Remitter,  he  would  have  had  jui  tt/tijiitam  fep.irate;  a 
good  right,  but  a  bad  poflcllion :  Now,  by  the  Kemitterj 
he  hath  the  mofl  perfeA  of  all  tUlei.  Jurit  tt ftijiaa  ccit- 
jbr.Jlisntfn.    3  Comrt,  c.  lo.  /.  I90. 

There  fhall  be  no  Remitter  to  a  right,  for  which  the 
party  has  no  remedy  by  action :  fts  if  the  iiVuc  in  tail  be 
barred  by  the  fine  or  warranty  of  hii  anccflor*  and  the 
freehold  is  afterwards  cafl  upon  him ;  he  (hall  not  be 
remitted  to  his  cfiate-tail :  for  the  operation  of  the  Re- 
mitter is  exadly  the  fame,  after  the  union  of  the  two 
rights,  as  that  of  a  real  aflion  would  have  been,  before 
it.  As  then,  the  ilTue  in  tail  cculd  not,  by  any  aAion, 
have  recovered  his  ancient  clU:c,  he  Aiall  not  recover  it 
by  Remitter.  Stc  Co.  Litt  ^49:  AW  115:  i  Jr.n. 
z86:  3  Comm.  19:  and  1  Jn^.  34.7,  a.  inn. 

There  arc  diH'crcnl  degrees  of  title  which  a  pcrfon, 
ditreifing  another  of  his  lands,  acquires  in  them,  in  the  eye 
of  the  Law,  independently  of  any  anterior  right.  Thus 
if  ^.  is  difieifcd  by       while  the  poflellion  is  in       it  is  j 
a  mere  nnked  pofTeHton,  unfupported  by  any  right,  and  \ 
A.  may  reHore  bis  pofleHion,  and  put  a  tot:il  end  to  the 
poHclHun  of  i<  ,  by  an  entry  00  the  land,  without  any 
previous  a£lion :  but,  if  B.  die,  the  po^etlion  dcfccnds 
on  his  heir*  by  afl  of  Law  :  In  diis  cafe,  the  heir  comes 
to  pofleiTion  of  the  land  by  a  lawful  tide,  and  acquires, 
in  the  eve  of  the  Law,  an  apparent  ri^ht  of  poflcflion  ; 
which  is  fo  far  good  againft  the  pcrfon  difleifed,  that  he  i 
has  loft  his  right  to  recover  the  pofTeffion  by  entry,  and 
Can  only  recover  it  by  an  aftion  ai  Law.    The  actions 
ufed  in  thefe  cafes  are  called  PolJ'cflbry  A*^;ons.    But  if 
«f .  permits  the  pofTciEon  to  be  withheld  from  him ,  be- 
yond a  certain  prri»d  of  time,  without  claiming  it,  or 
fuffcrs  judgmer.tin  a  poffcflbry  aflion  to  bcgiven  againlt 
him  by  default ;  or  if,  being  tenant  iu  tail,  he  makes  3 
difcontinuance ;  in  all  ihefc  cafes  ^.'s  title  is  ftrcngth- 
ened,  and  A.  can  no  longer  recover  by  a  polfcliory 
a<£lion,  and  bis  only  remedy  then  is  by  an  aftion  on  the 
rights  Thcfebll  actions  arc  called /W/WAflions,  and 
arc  the  i;Iiiniatc  rrlource  of  the  pcifon  dtflciftd.  Now 
if,  in  any  of  ihcfc  three  lU^cs  of  tlic  advcrfc  title,  ihc  dil-  1 
ieifce,  iviiliout  any  fault  in  h'j;i,  comes  to  the  poircffion 
of  theertatc  by  a  dcfeaJiblo  litlc,  he  is  conlidercd  to  be 
in,  not  as  cf  his  new  right,  but  as  of  hi;,  ancient  and  b:-;- 
icr  right;  and,  coufcqocntly,  the  ri^ht  of  the  perlVn, 
who,  fuppofing  the  diilcifec  ilill  to  be  in  as  ol  Iiis  dc- 
feafihlc  clUie,  would  be  entitled  to  the  lands  upon  tiie 
ccHion  or  dccermination  of  ihai  eilate,  is  gone  for  ever, 
in  thefc  circuniftrinces,  the  difliiifcc  is  laid  to  be  teraiited 
10  hit  ancic.it  clUte  :  the  principal  rcAfon  whereof  is,  9s  | 
hxi  already  been  Hated,  tliai  the  pcrfon  fo  remitted  can-  | 
itot  fuc  or  enter  upon  himfclf;  fo  that  in  thole  cr.fes  , 
where  the  polfririon  is  recoverable  by  entry,  the  Remit-  [ 
ter  h.is  the  ctte^\  of  an  cn'.ry  ;  and  I't  thofc  cafes  where 
it  it  recovrrable  by  .itlion,  it  has  the  elFttl  of  a  j'l  Jgrnsnt 
At  Law:  But  fince  there  is  no  Remiucr  wlicrc  lur  ivho 
comci  to  the  dt  fi-afible  ell.uc,  comei  to  it  by  hi»  t.wn  ai^i, 
or  lis  own  afl'cnt ;  hi-ncc  the  dcfcafible  cil-tf ,  to  entitle  • 
the  party  tci  be  remitted*  mull  be  made  to  him  or  her,  1 
during  infancy  or  coverture,  or  muft  come  to  them  by  I 
'dcfcent,  ot  acl  0/  Law:  Neither  is  there  any  Remitter  1 
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where  the  ancient  eftateis  not  recoverable  either  by  ac- 
tion or  by  entry.  So  that  in  thofc  cafes  where  the  dilTcifee 
is  beyond  the  three  ftages  jull  alluded  to,  if  he  afterwards 
come  to  the  cllatc  by  a  defeafible  title,  he  rcr.iaini  feifcd 
as  of  that  eftate,  and  is  not  remitted  to  his  more  ancient 
title.    I  Infi,  347*  b.  in  It.  Sec  title  RiUa/el. 

Thefe  arc  the  do£lrines  of  the  Common  Law  refpcfl- 
ing  Remitter:  But  they  are  greatly  altered  by  Jiat. 
27//.  8.  {.  10:  that  rtatute  executes  the  poflcffion  to 
the  party  in  the  fiine  plight, manner,  and  form  as  the  ufe 
was  limited  to  him.  It  oncratei  only  with  refpefl  to  the 
firft  taJ:er,and  therefore  the  iHuc  of  the  itl'ueis  remitted. 
By y?;.-.'.  3j  //.  8.  c.  28.  ^  6,  it  it  enaitcd,  that  no  fine, 
fecitment,  or  other  aft,  by  the  hufband  alone,  of  the 
wife's  land;,  fliall  be  any  difcontinuance;  but  that  the 
wife,  and  her  htirs,  and  fuch  others  to  whom  the  rijht 
lhall  appertain  after  her  dcceafe,  fhall*  notsvhhftanding 
fuch  fine*  or  other  afl,  lawfully  enter  into  her  lands, 
according  to  their  rights  and  titles  therein.  This  takes 
from  the  wife,  and  thofe  claiming  under  her,  the  efFeft 
of JJai.  27  H.%;  fo  that  (he  has  her  elcflion  to  take  by 
_fta:.  27  //.  8,  or  enter  by  fiat,  32  H.  8,  upon  which  fite 
fhall  be  remitted.  See  Duncemhe  v.  WingfitU,  Heh.  2J4  : 
I  Inji.  3+7,  h.  in  n. 

The  rcafon  of  this  invention  of  the  Law  is  in  favsur 
of  right ;  and  that  title  which  is  firfl,  and  rooft  ancient,  is 
always  preferred.    Dur  68  :  ftncPs  Laiv  1 19. 

In  Remitters  to  rellore  rights,  the  firft  intereft  which 
works  fuch  Remitter,  muft  be  a  right,  and  not  a  title 
of  entry ;  and  there  can  be  no  Remitter  before  an  entry. 
Co.  Li:,  348  :  2  SAjl.  29. 

A  Remitter  muft  be  to  a  precedent  right;  for  regu- 
lariy  to  every  Remitter  there  arc  two  incidents,  liz. 
at!  aneifnl  right ,  ami  a  dtfcajMt  tfiott  cf  ft  ttb^lJ,  cenrnt^ 
lo^etUr.    Doa.  if!  SluJ.  c.  9:  U'cCifilnjl.  jaS. 

Tcnznt  in  tail  makes  a  fetiTment  in  fee,  on  condition, 
and  ilicth;  and  his  iftue,  being  within  age,  enters  for  the 
condition  broken,  by  virtue  of  the  feoffaient;  he  fliall  be 
firft  in  as  tenant  in  fec-fimple,  and  be  remitted  as  heir 
to  hit  father  :  Dut,  if  the  heir  be  of  age,  he  ftiall  not  be 
remitted  ;  but  is  to  bring  his  writ  c^fcrmafan  againft  the 
feoft'ce.  Co  Lit.  lOz,  3  ^9.  And  if  tenant  in  tail  infeoff 
his  fon,  or  heir  apparent,  who  is  within  age,  and  after 
dies,  t!:ai  is  r.  Remitter  to  the  heir;  though,  if  he  were 
at  full  age  r.i  the  time  of  fuch  feoffment,  it  is  no  Remit* 
trr,  hccaufc  it  wm  his  folly,  that,  being  of  lull  age,  would 
take  fuch  a  fcofi'nient.    Lit.  65J. 

If  a  bLib^^nd  alien  lands  v^hich  he  haih  in  right  of  hts 
wife,  and  afier  take  an  eftatc  again  to  Krm  and  his  wife, 
for  their  lives,  chit  i>  a  Rfmitier  to  the  wife  ;  for  the 
.'ilienaiion  ii  iheaA  the  hi^fiurd,  and  not  of  the  wo- 
man ;  ye:  if  the  alienation  be  by  fine  in  a  Court  of  Re- 
cord, fuch  a  taking  again  afterwards  to  the  huftrand  and 
^ifc  ftiall  not  make  ilic  wife  to  be  in  by  her  Remitter, 
ihe  being  eicludcd  by  the  fine  f«ir  ever,   Tenni  de  Lt}\ 

Lands  arc  givin  to  a  man  and  hts  wife,  and  tlie  heirs 
of  their  two  bodies;  and  alter,  the  huft^and  aliens  the 
land  in  fee,  and  thcti  takes  baik  an  clUie  to  him,  and 
his  wife,  for  their  llve^ ;  here  they  will  both  be  remitted  ; 
l!ut,  if  he  take  an  ctlate  ag.-iin  to  himfelf  for  life,  Re- 
rriitter  will  not  be  allowed  againft  his  own  alienation. 
Co.  Lit.  554. 

When  the  entry  of  a  pcrfon  is  lav^ful,  and  he  takes  an 
rllate  in  (he  Iznd  for  life,  cr  tn  fee,  L''> .  (except  it  be 
4G  by 
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by  matter  of  record,  or  otherwifi;  to  conclude  or  cl\op  | 
him,)  he  ihall  bc'rcmitud.  Co.  ht.  363.    And  a  Re- 
mitter to  our  tn  poflcSIoD*  may  be  a  Remitter  to  another  ' 
in  remainder;  if  the  remainder  be  not  bound,  which 
eiloptii.   Cra.  Cir.  1^5. 

If  ittcrc  be  tenant  in  tail,  remainder  in  fee  co  ^.  ^  « 
and  the  tenant  in  tail  difcontinuetb,  and  takes  back  an 
cftatc  in  fee  ;  and  thep  dcvifes  ilic  lands  to  his  wife  for 
life,  witii  leinaiodcr  to  W*.  R.  tor  j ears,  remainder  to 
the  fame  B,  in  fc--,  and  dies  and  hii  uift enter.*,  and 
dies  :  Jt  h:.i  been  h^Iil.  that  he  in  rcmxiridrr  in  fee  may 
cuter,  and  avoid  the  term  for  >car4  to  /r.  R.,  bee  tufc  he 
is  remitted  to  hit  firA  remainder  in  fee  ;  and  a  Remitter 
.ivcids  a  Ic^fe  for  )'cais,  without  entry.    Ac/  4%. 

A  father  wai  tenant  for  life,  remainder  to  his  fon  for 
life,  fcn-aiticcr  to  the  right  heirs  ct  the  body  of  tlie  fa- 
ther ;  he  zud  hiA  foD  conveyed  ibe  lands  to  the  uncle  in 
fee,  who  died  witliout  lil'ue ;  fo  that  th:  fon,  who  was 
heir  in  tail  to  the  father,  was  now  heir  at  Law  to  the  nocte, 
and  the  fee  dclccuded  on  h;ra;  the  wiie  of  the  uncle 
brought  doivcr,  but  ihe  Ion  being  remitted  to  hit  former 
cllate>  no  dower  accrued  to  the  wife,  for  the  eftiie  of 
which  flic  claims  dower  is  gone,  i  Leen.  37:  ^^Re^.x-^O- 

Lands  vcre  purcbafcd  by  a  man,  and  fettled  on  htm- 
fclf  and  his  wife  in  tail,  and  they  had  ifTue  two  fons; 
then  he  made  a  feofimeot  to  the  ufc  of  himfelffor  life, 
remainder  to  tlic  wife  for  hfi.*,  remainder  in  fee  to  his 
fecond  fon  :  The  wife,  after  his  death,  entered,  and  made 
a  feoffment  to  the  ifiue  of  the  fecond  fon ;  and  then  the 
eldefl  fon  entered  for  a  forfeiture,  on  the  fiat.  11  H 
c.  20  :  and  it  uas  adjudged  a  forfeiture,  by  rcafon  the 
wife  having  two  tiilcs,  one  as  tenant  in  tzil,  the  other 
as  tenant  for  life,  by  her  entry  Ihe  is  remitted  to  her 
cHate  for  life,  fo  that  the  feoffment  made  by  her  is  a 
•  forfcitore  of  her  cflate.    Sia'.6iz  y  Self.  Jir.  100. 

If  land  be  given  to  a  woman  in  tail,  the  remainder  to 
another  and  a  third  in  tail,  remainder  to  a  fourth  in  fee; 
ihc  feme  takes  hufband,  and  he  difcontinucs  the  Iand^  in 
fee,  and  after  an  cAate  is  made  to  the  hulbmd  and  wife 
for  their  live*,  or  other  eQatc  :  This  is  a  Remitter  to  ail 
in  remainder,  and,  if  fhe  die  without  ilfue,  they  may 
enter ;  and  fo  it  is  of  them  who  have  the  reverfion  after 
fuch  intsiis.    /..'/.  §  673. 

Where  a  pcrlun  lets  land  for  term  of  life  to  another, 
who  granteth  it  away  in  fee;  if  the  alienee  make  an  eftate 
to  the  leiTor,  it  will  be  a  Remitter  to  htm,  becaufe  his 
entry  is  iaufut.  Lu,  §  694. 

3f  one  bs  diffcifed,  and  the  diffcifor  makes  a  feoffment 
tOthcdiOeifee;  in  this  cafe.ihc  Ciflcifec  may  be  remitted 
to  his  elder  title,  or  he  may  choofc  to  take  by  the  feofF- 
xncnt ;  snd  if  it  be  with  warranty,  he  mav  if  he  will  make 
ufc  of  the  warranty.  1  //.  7.  c,  20:  3  Skep.  Aki\  217. 

'i'enant  ia  tail  hath  two  Tons,  and  leatrs  the  land  in- 
laitcd  to  bis  elder  fon  for  Hte,  remainder  to  hisyoun^cll 
fon  ;ic  is  r.o  Remitter  to  the  cldcft :  But,  if  he  die  with- 
out ifiueof  his  body,  the  youngeil  fon  fhall  be  remitted, 
Li:,  ^601. 

Il"  tenant  in  tail  mr.l-.e  a  fee  tTment  10  the  ufeof  himfclf 
and  bis  heira,  he  fhall  not  be  remitted  ;  but  his  ifTue  Ihall. 
3  AV^.  ICO.  On  Remiiierof  iffucintail,  leafei,  and  other 
ciiargcs  on  the  lands,  are  avoided.    LUt,  %\  659,  660. 

Ftr  more  Icsining  on  this  fubjccl,  fee  xtFtn.Abr. 
title  Rtmiutr, 
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REMITTITUR  1  In  cafes  of  appeal,  the  Record 
i  fclf,  or  a  tranfcript  tlicreof,  is  fciil  from  the  Court  ot* 
B  to  the  Exchequer- Chamber,  or  Houfe  of  Lordi  r 
V.'ben  judgment  is  giv:n  in  the  fuperior  Court,  or  thr 
Wiitof  iirror  abates,  or  is  difcontiiioed,  the  record  or 
tranfcript  '\%  rciurned  iJlimiut.'ur,htil  back)  to  ih-  Court 
of  K.  B  ,  and  the  entry  or  thi^  ciicumflance  is  termed  a 
Rimittunr,    See  7 t.iU*i  and  Stlho*!  Pra  'J. 

There  is  alio  a  Remiiiiitir  or  Rcleafc  of  Dano^et.  See 
title  Danagei  11. 

REMOVAL  Of  THE  POOR.  Sec  title  Pur\U 
RE.MOVliR,  Is  whcjrc  a  fuit  or  cat^fe  i»  removed  out 
of  one  Court  into  another ;  ami  for  this  there  arc  divera 
writs  and  ircans.  11  Rrf.  41.  Remavdtng  of  a  csu'e*. 
is  ferdin^  ic  back  into  the  fame  Crurt,  cot  of  which  ii 
wa«  caiLd  and  icot  tor.  March  106.  iic'etitlci  Ap^al\ 
Uobiai  Corpus. 

REN.ANT,  Or  rather  rrmrtitr,  i.e.  nc^^tirf,  denying  ; 
from  the  Fr.  rptttr,  tt/garetXodtuy  or  rofulc.  3a  //.  S.cz, 
RENDER,  Fr.  mu/re,  rttt^ert.]  To  yield,  give 
agaio,  or  return. 

This  woid  is  ufed  in  levying  a  fine,  which  is  either 
Angle,  vkbcre  nothing  is  rendered  back  by  thecognilee; 
or  doLble,  when  it  contains  a  grant  and  render  back 
again  of  the  land,  if^e.  to  the  cognifor.  tS'ejVj  Sjml. 
Sec  title  Fine  sf  Laadt. 

There  are  certain  things  in  a  maRor  which  He  in 
prtndeTt  that  is,  which  may  be/di/a  by  the  lord  or  his 
oflicera  when  they  bappep,  wit.  out  any  ofter  msdc  by 
the  tenant,  fuch  as  efcheats,  c^r.  ;  and  certain  uiiich  lie 
in  Render,  t.  muft  be  rendered  or  arfucred  by  the 
tenant,  as  rents,  heriots,  and  other  fervices :  Alfofome 
fervices  confii't  in  feifancc ;  and  Tome  in  render.  Wi^, 
Symh.  f  ar.  i  :  Perhn'i  Rff.  6jj6. 

RENO V. ANT,  Frcm««w,  to  renciv,or  make  again.] 
A  parfoo  fued  one  tor  tithes,  to  be  paid  of  things  r^M- 
%-ant,  ic.    Crs.  'Jsic.  430.  See  title  1  s. 
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REDt>tTus.]  Said  to  be  from  rtdeuKja^  becanfe,  Rt- 
trtis  \£  ^n^tomms  rtdit.  Fiera,  lih.  j  c.  14:  Rather  a 
re.i^ieaJcj  from  its  being  rcedertd.  Src  ;  and  title 
Dnc.'\  A  fum  of  money,  or  othtr  confi.'rratiDn,  ilTuing 
yearly  out  of  Und%  or  tenements.  Plcv:J.  132, 1  38,  141. 

Rents  arc  clafied,  by  BhukJItJUt  among  incorporeal 
hereditaments.  The  word  Rent  or  Render,  r^dditust  ac- 
cording to  him,  fignitiM  a  compcnfatiKn  or  r.7«m,  it 
being  in  the  nature  of  an  achaowlu-dj;mtnl,  given  for 
the  pofl'ertion  of  fome  corporeal  inheritance.  See  1  Jn,9. 
144.  It  is  defined  to  be  a  certain  profit  iHuiog  yearly 
out  of  lands  and  tenements  corporeal,  it  mull  be  & 
profit ;  yet  there  is  10  occafion  tor  it  to  be,  as  it  ufually 
is,  a  fum  of  money;  for  fpurs,  capor.i,  hortVi,  corn,  and 
other  matters  may  be  rendered,  and  ^equrntlv  are  ren- 
dered, by  way  of  Rent.  Co.  Lit.  14J,  1:  may  alfo  con- 
fiJt  in  fervices  or  manual  operation; ;  a^,  to  plough  fo 
many  acres  of  ground,  to  attend  tne  King  or  the  lord 
to  the  wars,  and  the  like  ;  which  fervices,  in  the  eye  of 
the  Law,  are  profits.  This  profit  mi:!l  alfo  be  ctrrttin* 
or  that  which  nuy  be  reduced  to  a  certainly  by  cither 
party.  It  rauft  alio  ifluc  vv^r^ ;  though  there  is  no  occa* 
fion  for  il  to  ill'uc  every  ftiCcdHvc  year;  but  it  may  be 

referveiL 


RENT." 


RENT  I. 


Tcfcrved  cvrry  fecond,  ihird,  or  fourth  year :  yet,  as  it 
is  10  be  produced  cut  of  the  profits  of  lands  and  tene- 
ments, as  a  recompence  for  being  permitted  to  hold  or 
enjoy  thep,  nought  lo  be  referved  yearly  ;  bi^caufe  ihofc 
profitJ  Ho  annually  arifc,  and  are  annually  renewed.  It 
maRi^ue  Dut  of  the  thing  granted,  end  not  be  part  of  the 
land  or  thing  iifelt";  wherein  it  differs  from  an  exception 
in  the  grant,  which  is  always  of  part  of  the  thing 
granted.  Pmvd.  13:  H  Re^.  71.  It  murt,  laitlvi  iffuc 
out  of  laitJi  and  leiwmnts  corporeal ;  ihat  is,  from  feme 
inheritance  whcreur.lo  the  owner  or  grantee  of  the  Renr 
may  have  recourfe  to  diilrain.  Thcrtfcrc,  a  Rent, 
flriflly  fpeaiting,  cannot  be  rcfvrvcd  oot  of  ao  advow- 
fon,  a  cnnnmon,  an  office,  a  franchife,  or  the  like;  but 
a  grant  of  luch  annuity  or  fum  {e  g-  by  a  leffcc  of  tithes, 
or  other  incorporeal  hcrcditameni)  may  operate  as  a 
pcrfon.ll  contradi,  and  oblige  the  grantor  to  pay  the 
mjney  rcferved,  or  fubjt-^l  him  to  an  afUon  of  debt  for 
ibc  amount  of  the  Rent  agreed  upon  ;  though  it  doth  not 
aiFeft  the  itihcritance,  and  is  no  legal  Rent  in  contem- 
plation of  Law.  I  /'j/7.  47,  144.  Sec  2  Mipy^/.  6g.  and 
pi3ji,  11.  oJJin.  And  the  King  might  always  referve  a 
Rent  out  of  incorporeal  hereditaments :  the  rcafon  of 
which  is,  that  he,  by  his  prerogative,  can  diflrain  onall 
ihe  lands  of  his  leffcc.    1  Injl.  47,  a.  In  n, 

I.  Oftht  Nature  and Froptrths of  tbtfe-veral  Sorts 
c/Rent. 

II.  Statutes  cottcermng  Rent:  axd  cf  the  Renudia 
for  Rcicvery  therecf :  Sec  alfo  title  Diftrefu  ' 

III.  In  'what  Cafes  a  Demand  of  Rent  is  necejary, 

IV.  Of  the  Time  of  dtmanding  Rent^  and  the  Plact 

•where  the  Demand  is  to  he  made. 

T,  There  arc,  at  Common  Law,  three  manner  of 
Rents ;  Rent-fervice.  Rent-charge,  and  Rent-feck.  Lit. 

Rent  ferfice  is  fo  called,  becaufe  it  hath  fome  corporal 
fcrvice  incident  to  it ;  a*,  at  the  leafl,  fealty,  or  the  fcodal 
oath  of  fidelity,  i  142.  For,  if  a  tenant  holds  his 
land  by  fealty,  and  tor.  Rent;  or  by  li.e  fervice  of 
ploughing  the  Lord's  land,  and  51.  Reftt  ;  thefe  pecu- 
niary Rents,  being  connefled  with  perfonal  fervices,  are 
therefore  called  Rent  fcrvice.  And  for  thefe,  in  cafe 
they  be  behind,  or  arrere,  at  the  day  appointed,  the 
Lord  may  diftrain  of  common  right,  without  rcferving 
any  fptcial  power  of  diilrefs ;  provided  he  hath  in  him- 
frlf  the  revcrfion,  or  future  eftate  of  the  lands  and  tenc- 
hients,  after  the  leafc  or  particular  eftate  of  the  leflcc  or 
grantee  is  expired.  Lit.  §  215. 

The  fcfvitcs  are  of  t*o  foris,  either  cxpreffed  in  the 
leafe  orconiraf*,  or  raifcd  by  implication  of  Law.  When 
the  fervice--  are  exprelfcd  in  the  contradt,  the  quantum 
moft  be  either  certainly  mentioned,  or  be  fuch  as,  by  re- 
ference to  fomeihing  elfc,  may  be  reduced  to  a  certainty  ; 
for  if  the  h'flbr's  demands  be  uncertain,  it  is  impolfiblc 
CO  give  him  an  adequate  fati!>faflion  or  compenfation  for 
them»  as  the  jury  cannot  determine  what  injury  he  has 
fuftalned.   Co.  Lit,  96, <i :  SnI.  397  :  2  Ld.  Rfum.  1  t6o. 

The  fcrvice!  implied  are  fucli  as  the  Law  obiiges  the 
tenant  to  perform  when  there  are  none  contracted  for  in 
ihc  grant ;  and  thefe  arc  more  or  Icfs,  according  to  ibc 


duration  of  the  gift  j  as  at  Common  Law,  before  the 
Aatute  i^ia  emptores  terraruni,  if  the  tenant  made  a 
fcoifment  in  fee  without  any  referv.ition  of  fervices,  the 
feoftee  held  by  the  fame  fervicts  by  which  the  icofFor 
held  over  j  becaufe  the  fervic<;s  being  an  incunibranccoa 
the  land,  which  the  tenant  could  not  ditch^i^c  without 
his  Lord's  confcnt,  mull  follow  the  land,  into  whoft 
hands  fccver  it  comes.    Cit.  Lit.  zz,  23. 

A  Rfnt-clarge,  is  where  the  owner  of  the  Rent  bath 
no  future  inicred,  or  revcrfion  expectant,  in  the  land;  as 
where  a  man,  by  deed,  maUotb  over  to  others  his  ivhaie 
cibte  in  fee-iiniple,  with  a  certain  Rem  payable  there- 
out ;  and  adds  to  the  deed  a  covenantor  claufcof  diftrefs, 
that  if  the  Rent  be  arrere,  or  behind,  it  (hall  be  lawfol 
I  to  diflrain  for  the  fame.  In  this  cafe,  the  land  is  liable 
j  to  the  diftrefs,  not  of  common  right,  but  by  viriuc  of 
the  claufe  in  the  deed  :  and  therefore  it  is  c.Hni;d  a  Rent- 
i-hurge,  bccaiiff,  in  this  maiiiier,  tlu*  land  is  charged  with 
a  dillrcfs  for  the  payment  cf  it.    I  IrJ}.  143. 

A  clear  Rent-churge  mult  be  free  troct  cbe  land-tax. 
Doug.  602. 

V/iierea  man,  feifcd  of  lands,  grants  by  deed-poll,  orin- 
dcntare,  a  yearly  rent,  to  be  iffuing  out  of  the  fame  land, 
to  another  in  fee,  in  tail,  for  life  or  years,  with  a  claufit 
of  dtllrefs ;  this  is  a  Kent- charge,  becaui'e  the  landi  ar« 
charged  with  a  diilrefs  by  the  cxprcfs  grant  or  provifion 
of  the  partic!,  which  othcraife  it  would  not  be.  So,  if 
a  man  make  a  fcolTinent  in  fee,  referving  Rent,  and  if 
the  Rent  he  behind,  that  it  flrul  be  lawful  for  him  to 
diilrain;  this  is  a  Rent-ch.irgc,  the  word  rtferving 
amounting  to  a  grant  from  the  feolFec.  Lit.  %  ziy'-  C*. 
Lit.  170,  a:  P/owd.  134. 

A  Rent  granted  for  equality  of  partition  by  one  copar- 
cener to  another,  is  a  Rent-charge,  and  dillrainable  of 
common  right,  without  clatife  of  dillrcfs;  and  although 
there  be  no  tenure  of  the  fifler  who  grants  it;  for  as  the 
Law,  for  the  convcntency  of  coparcener?,  allows  of  fuch 
grants,  it  mull  confequcntly  givea  remedy  to  the  grantee 
\  for  recovery  of  it.    Lit,  %  252. 

An  Amuityh  a  thing  very  diflinfl  from  a  Rent-charge, 
I  with  which  it  ii  frequently  confounded  :  A  Rent-charge 
being  a  burden  impofcd  upon  and  ilfuing  out  of  lands; 
whereas  an  annuity  is  a  yearly  fum  chargeable  only  upon 
the  perjhn  of  the  grantor.  Therefore,  if  a-  man  by  deed 
grant  to  another  the"  fum  of  20/.  per  annum,  without 
exprelling  out  of  what  lands  it  fliall  iflue,  no  land  at  all 
fhall  be  charged  with  it;  but  it  ii  a  mere  perfonal  an- 
nuity: which  is  of  fo  tittle  account  in  the  Law,  that,  if 
granted  to  an  eleemofynary  corporation,  it  is  not  within 
the  Statutes  of  Mortmain;  and  yet  a  man  may  have  a 
rc;il  eftate  in  it,  though  his  fecurity  is  merely  perfonal. 
t  Comm.  c.  3.    See  1  In/l.  144. 

Rent  feck,  redditus  ficcas^  or  barren  Rent,  is  in  effeft 
nothing  more  than  a  Rent  rcferved  by  deed,  but  without 
any  claufe  of  diftrefs. 

A  Rent-feck  is  fo  called,  becaufe  //  /;  unprofitahk  tt 
the  grantee;  as,  before  feifin  had,  he  can  have  no  remedy 
for  recovery  of  it ;  as  where  a  man,  feifed  in  fee,  grants 
a  Rent  in  fee  for  Jife  or  years,  or  where  a  man  makes  a 
feofimtnt  in  fee  or  for  life,  remainder  in  fee,  rcferving 
Ren:,  nj!(ho-Jt  any  cla-ufc  cf  diftrefs,  thefe  are  Rents-feck  ; 
for  which,  by  the  policy  of  the  ancient  Law,  there  was 
no  remedy,  %%  there  was  no  tenure  between  the  grantor 
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and  grantee,  or  feoA*ur  anj  rcofiee;  con'Vqufnily,  no 
fcotty  cou'd  be  i!ue.  Lit.  ^215,  21S  :  Cra.  Cur,  520: 
Kch».  104  :  Cro.  E/iz..  656. 

And  ic  hath  been  ruled  in  fquitr,  «hrre  an  annuity 
was  devifcd  by  will  to  y/..  and  the  Imd,  fubjec^  to  ihf 
annuity,  to  B  ,  that  B.  ihould  give  f^rifin  of  the  Kcm- 
fCvk  10  /t.f  that  he  might  have  reme<Jy  for  recovery  of 
it  at  Common  Law  ;  it  being  the  origio^l  tnirntion  of 
the  gift,  that  the  deviiVe  thouM  iwvc  (oinc  bcnc6l  horn 
it.-  Mocrbib:  3  CVjm.  Cu.  92. 

So,  when  a  bill  brought  for  3  /.,  for  a  R''nt  of  5  j- 
arrear  fjr  twelve  ycir-.  ihc  equity  of  the  bill  being  that 
the  dfedj  by  which  the  Kent  created  were  lol>,  coa> 
lequcnily  no  remedy  for  the  Rent  at  Law  ;  ihc  Court, 
an  the  piainliff^i  proving  conlUni  payment  till  the  laft  1 
twelve  years,  decreed  the  defendant  to  pay  ilie  arrears  ( 
and  grovio|j  Rent ;  fur  fincc,  by  payment,  it  was  evident 
the  phintifr  had  a  right  to  the  Kent,  and  that  he  could 
not.  i^ithout  ht!  dcedi,  make  a  title  at  Law;  therefore 
the  Cojrt  decrt  ed  the  defendant  to  pay  the  Rent,  and  lb 
Juhjiciea  hit  ftr/.K^  which  poflibly  might  not  have  b«en 
liable  by  the  deed  which  created  the  Rent.  1  Chan,  Ca. 
1 20-  This  \^as  previous  to  Jiai^  ^Gtv.  x,  c.  28.  See 
pojt.  U. 

Though  a  Rent  is  an  incorporeal  hereditament,  it  is 
fufceptibte  of  the  fame  Iiiiiiiattons  as  other  hereditaments. 
Hence  it  may  be  granted  or  devifcd  for  life,  or  in  tail,  with 
remainders  or  limitations  over.  But  there  is  this  difi'er- 
encc  between  an  imail  of  landf,  and  an  intail  of  Rent ; 
that  the  tenant  in  taiIofIaDd5,  wiih  the  immediate  te- 
verSon  in  fee  in  the  donor,  may,  by  «  common  reco- 
very, bar  the  intail  and  the  reverfion  :  Sec  title  Reco- 
very. Whereas  the  grantee  in  tail  of  a  Rent  Jt  ks-vo^ 
without  a  fubfeqaent  limitation  of  it  in  fee,  acquires,  by 
a  common  recovery,  only  a  bafe  fee,  determinable  upon 
hi;  deceafe,  and  failure  of  the  ilTues  in  tail:  bHt  if  there 
is  a  limitation  of  tt  in  fee,  after  the  limitation  in  tail, 
the  recovery  of  the  tenant  in  tail  gives  him  the  fee-Gm- 
pic.  This  was  refolved  in  the  cafes  of  Stftuh  v.  Famahy, 
Ctfr^.  52  :  285  :  2  29.  55,  84  :  SFeeh  v.  Pe*uif, 
Luiiv.  1224:  Cha^iia  V,  CbmpUut  3  i*.  ^m/.  229 : 
3  Eq.  Abr.  384,  5. 

The  rcafon  of  this  dlfFerencc  is,  that  it  woald  be  on- 
juil  that  the  conveyance  of  a  grantee  of  a  Rent,  fhould 
give  a  longer  duration  or  exiilence  to  the  Rent,  than  it 
had  in  its  original  creation.  It  is  true  that  the  barring 
of  an  eftate-tait  in  land,  is  equally  contrary  to  the  inten- 
tion of  the  grantor.  But  a  Rent  differs  materially  from 
land.  The  old  principles  of  the  Feudal  Law  loclvd 
upon  every  modification  of  landed  property,  which  was 
confidcrcd  to  be  againll  common  right,  with  a  very  jea- 
lous eye.  Now  a  Rent-charge  was  fuppofed  to  be 
againft  common  right ;  the  grantee  of  the  Kent-charge 
being  fubjeit  to  no  feudal  fcrvices,  and  being  a  burden 
on  the  tenant  who  was  to  perform  chem.  Upon  this 
principle,  the  Law,  in  every  inllance,  avoided  giving, 
by  implication,  a  continuation  to  the  Rent,  beyond  the 
period  exprcfsly  fixed  for  its  continuance.  Thus^ifa 
tenant  in  tail  01  land  die  without  iffue,  his  wife  is  entitled 
to  dower  for  her  life  out  of  the  land,  notwithllanding 
the  failure  of  the  ifTue ;  but  the  widow  of  a  tenant  in 
uU  of  P-^tni  i«  not  CDti;lcd  to  her  dower  againll  the  donor. 
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So,  if  a  Rciit  is  granted  tP  a  man  i.nJ  his  heirs,  gene- 
rally, and  he  dies  uithout  an  heir,  the  Rent  does  noc 
elcheat,  but  finks  into  the  land.  It  is  upon  thi>  prirrci- 
pic,  that,  when  there  is  not  a  Itmitation  over  iu  fee,  a  te- 
n.mt  in  tail  of  Rent  acquires  by  his  recovery  no  more 
than  a  bafc  fee ;  as  has  been  already  Uated  :  But  if 
there  is  a  limitation  in  fee,  after  the  particular  limitation 
in  tail,  the  grantor  has  fubAantialty  limited  the  Rent  in 
fee ;  and  therefore  it  i)  doing  him  wo  injuilice,  that  the 
recovery  lliould  give  the  donee  who  fuil'crs  it  an  ellace 
in  fce-fiaiple.    1  it^.  298.  a  iu  h. 

The  cafe  of  ChopUn  v .  Ckuflin  was  that  Lady  NmIj, 
the  grandmother  of  Per/er  C6a/>IiKt  bciog  fcilcd  in  fed, 
conveyed  certain  lands,  to  the  ufc  and  intent  tftat  the 
truAec!,  named  in  the  deed,  fhould  receive  and  enjoy  a 
Rent-charge  of  30/.  per  annmm,  and  to  them  and  their 
heirs,  with  power  to  diflrain  for  it,  and  to  enter  and 
hold  the  land  on  non-payment  for  40  days:  and  then 
the  Rent  was  declared  to  be  to  the  i.fe  oi Porter  Cha^Uit  in 
tail ;  remainder  to  tie  a/e  of  the  fame  perfon  who  had  ibc 
land  in  fee.  P.  C.  died,  leaving  iffue,  who  married, 
and  died  without  ilTue  ;  and  the  quc-ltion  wa^.  Whether 
the  widow  WHS  entitled  to  dower  in  this  Rent?  and  de* 
tcrmincd  fhe  was  not.  Jt  is  Hated  to  have  been  after* 
wards  dtjcUfei  to  the  Court,  that  the  legal  elbte  of  the 
Rent  in  fee  was  in  the  truitees :  but  it  is  obfervable, 
that  it  was  not  neccfTary  that  any  new  matter  Oiould  be 
addtced  to  difclofc  this  to  the  Court,  as  it  appeared  00 
the  face  of  the  deed  :  for  a  conveyance  to  A.  and  his 
heirs,  to  the  ufe  and  intent  that  U,  and  his  heirs  may 
receive  a  Rene  out  oF  the  edaie,  gives  B.  the  legal  fee 
of  the  Rent:  fo  that  if  it  is  aftcmards  declared  that  ^. 
and  his  heirs  arc  to  (land  feifed  of  the  Rent  to  ufef,  the 
intended  :<JrJs  que  ufe  take  only  truR  or  equitable 
eflates.  If,  therefore,  tt  is  intended  to  limit  a  Rent  in 
itriCb  fetclL-cient,  it  is  necelury  to  da  it  by  w.-iy  of  grant 
at  Common  Law,  10  fome  perfon  and  his  heirs,  to  the 
ufei  intended  to  be  limited.  This  gives  the  grantee  the 
mn*!:  fcilln  to  the  ufcs,  and  the  ufes  declared  upon  \\ 
will  be  excccted  by  the  llatute.  See  I  Injl,  2^8,  ii.fi  jr. 

There  are  alio  other  fpecies  of  Rents,  which  arc  re- 
ducible to  thefc  three.  Rents  of  Ajpfe  arc  the  ccriaia 
eftablilhrd  Rents  of  the  freeholders  and  ancient  copy- 
holders of  a  minor,  which  cannot  be  departed  from  or 
varied.  2  /»/?.  19.  Thofc  of  the  freeholders  are  fre- 
quently called  Cnief-Rcnts,  rediiiui  eapualu  \  and  both 
forts  are  inditfercntly  denominated  Q^it'Rcuts,  ^uutt 
redditus  \  becaufe  thereby  the  tenant  goes  quit  and  free  of 
all  other  fervices.  When  thefe  payments  were  refcrved 
in  filver  «r  white  money,  they  were  anciently  called 
Write- Rents,  or  Blan^b-farmst  redJiiue  albt ;  in  contra- 
diflinAion  to  Rents  referved  in  work,  grain,  or  bafcr 
money,  which  were  called  rtdiitus  xs^rit  or  BUii'  MmL 
r  Inji.  19.  See  thofc  fcvrral  titles.  Rack-Rem  is  only  a 
Rem  of  the  full  value  of  the  tenement,  or  near  it.  A 
Pte-farm  Rent  is  a  Rent-charge  ilTuing  out  of  an  cftate 
in  fee;  of  at  Irail  one-fourth  of  the  value  of  the  lands, 
at  the  tixe  of  its  refervation  ;  for  a  grant  of  lands,  re- 
ferving  fo  confiderable  a  Rent,  is  indeed  only  letting 
lands  to  farm  in  fee-Ample,  inllead  of  the  ufual  methods 
for  life  or  years.  1  14^.  It  feems  that  the  fiiffv. 
turn  of  the  Rent  is  ootetTentia)  to  create  a  fee-farm.  See 
1  laji.  145,  ^.  j>.  5  :  .^d  alfb,  whether  a  tee-farm  muft 
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fieccflfarily  be  a  Reni-charge ;  or  may  not  alfo  be  « 
Rciit-kck;  znd  Dea^.  Coy. 

Thefc  arc  the  general  dtvifions  of  Rent ;  but  the  dif- 
ference between  iticin  (in  rcfptd  to  ilic  remedy  lur  rc- 
covcri  ig  them)  is  n.iw  totally  r.bolifticd  ;  and  all  pcrfonj 
may  have  the  like  remedy  by  dilUcfs  for  Rents  feck, 
Rcntiof  Allifc.  and  CnicURenti,  (if  paid  Tor  three  years 
within  twenty  years  preceding  the  adt,  or  if  created 
fince.)  as  in  cafe  of  Rent*  rettrvcd  upon  Icalc.  i/o/. 
4 Ct».  1.  t.  as.  § 

II»  By/h/.  jj  8.  f.  ^7,  The  executor*  or  ad- 
siinillratorg  of  tenants  in  fec-fimplc,  terants  in  fee-uil, 
and  tenants  for  term  of  life,  of  Rcnts-fcrvicc,  Rcnt- 
chargei,  Ren:*-fcck,  and  Fee-farm;,  unto  whom  any 
fuch  Rent  or  Fee-farm  be  dye,  (hall  have  an  adion  of 
debt  for  fach  nrrcars  againll  the  ten.mts,  who  ought  to 
have  paid  in  the  life  time  of  their  tellator,  or  againll 
their  cxccuiors  and  adminirtrato;?,  and  diftnin  for  the 
arrears  on  the  land  charged  with  the  payment,  fo  long 
as  the  lands  continue  in  the  feifin  or  poff  tlion  of  the  le- 
nanc  in  dcmefne,  who  ought  to  have  paid  the  Rent  or 
Fee-farm,  or  in  the  Icifin  or  poflrilicn  of  any  other  per- 
fon  claiming  only  from  the  fame  tenant  by  purchale, 
gift,  or  delcent,  in  like  manner  as  their  telUiur  might 
have  done.  ^  i. 

This  afl  fhall  not  extend  to  any  manor  in  traUst 
v-hcreof  the  inhabitants  have  ufed  to  pay  to  every  Lord, 
at  his  fitW  entry,  any  fum  of  money  for  dirch.irge  of  all 
duUes  and  penalties  wherewith  the  inhabitants  were 
chargeable  to  any  of  the  Lord's  anccllors.  §  a. 

If  any  man  have,  in  right  of  his  wife,  any  edaie  in 
Rents  or  Fee. farms,  and  the  fame  be  unpaid  in  the  wife's 
life,  the  hulband,  after  the  death  of  hi5,  wife,  his  execu- 
tors, and  adminiltrators,  {hall  have  a£lion  of  debt  for 
the  arrears,  or  may  diftrain.  ^5. 

If  any  have  any  Rents  or  Fee-farms  for  term  of  life 
of  any  other  pcrfon,  and  the  Rent,  l^c.  be  unpaid  in  the 
life  of  fuch  p^rlon,  and  after  the  faid  perfon  doch  die, 
be  to  whom  ihc  Rent  or  Fcc-farm  is  due,  his  executors 
and  adrriniilrators,  fhatl  have  an  aAion  of  debt,  or  dif- 
train  for  the  fame.  S  4. 

The  only  daufc  \n/}at.  izCar,  2.  c.  24,  for  convert- 
ing military  into  common  focage  tenures,  which  fcems 
to  .ifftft  Rcnti,  is  a  provifo  5,)  to  prefcrvc  Rents  cer- 
tain, and  to  make  the  reliefs  on  them  univcifally  the 
fame,  as  oa  the  death  of  tenant  in  common  focage. 
I  Itijl.  i6z,  &.  in  n. 

By  Jiat.  H  A/in-  tap.  14,  No  goadj,  upon  any  tene- 
ments leafed,  lhall  be  taken  by  .my  execution,  unlefs 
the  party,  at  whofc  fuic  the  execution  is  fued  oui,  (hall, 
before  the  removal  of  fuch  goods,  pay  to  the  landlord  of 
the  prcmifes,  or  bis  bailiff,  all  money  due  for  Rent  for 
the  prcmifes;  provided  the  arrears  do  not  amount  to 
more  than  one  year's  Rent :  And  in  cafe  the  arrears  fliall 
exceed  one  year's  Rent,  then  the  party,  paying  the  faid 
landlord,  or  bis  bailiff,  one  year's  Rent,  may  proceed 
to  execute  his  judgment :  and  the  flteriff  is  required  to 
levy  and  pay  to  the  plaintiff,  as  well  the  money  paid  for 
Rent,  as  the  exccuiion-moncy.  ^1.  The  Aft  cont.iins 
a  provifo  to  prevent  pnjudice  to  the  Crown,  in  recover- 
ing and  ftiling  debts  Jinci.aDd  forfeitures.  ^  3, 


Landlord  dead,  anJ,  after  execution  executed,  admi- 
nirtration  is  granted  to  J. ;  he  ii  no:  entitled  ;o  «  year's 
Rfnt.  1  StruK^t  97. 

The  admintilratorof  the  landMrd  may  have  an  action 
agaiiift  the  olhccr  for  t^kin^  ih-r  goods  in  c.t;culion,  and 
removing  them  (rnm  the  prenii:cs  before  tlie  hndlord 
was  paid  a  year's  Rent.  1  Strnfi^e  iiz. 

On  motion  on  behalf  of  ihc  landlord,  the  ShcrifT  wan 
ordered  to  pav  him  hi»  year's  Rent,  without  deducing 
poundage.  1  Sirangt  64}. 

This  llatutc  extendi  10  the  ImmtJiatt  Inndlnrd,  and  not 
to  the  ground  landlord,  t  Strange  y^^p  After  the  land- 
lord had  been  paid  a  year's  Krnt  on  one  execution,  ano- 
ther execution  came  in,  and  he  moved  to  be  paid  ano- 
ther yrar'>  Rent  on  the  lalt  execution,  but  was  denied  ; 
for  the  iMtint  ef  lit  A^i  'wat  cnlj  to  tentinue  a  lien  as  la 
cHtyeart  and  to  punifh  him  for  bis  Uchts,  if  he  lets  more 
run  in  arrear.  2  Strnn^t  1024. 

It  (halt  be  lawful  for  any  perfon  having  Rent  doc  on 
any  leafe  for  life,  yean,  or  at  wilt,  determined,  to  dif- 
irain  for  fuch  arrears,  a/:er  (letirminathn  oi  the  leafcs : 
Provided,  That  fuch  diflrefi  be  made  ivithinjix  (alendar 
titentli  a/ier  tht  deierminatiat  of  j'ncb  hafty  and  during  tne 
continuance  of  fuch  landlord's  tit!e.  and  during  the  pof- 
felFion  of  the  tenant  from  whom  fuch  arrear  became  due. 
Stat,  8  Ann.  c.  14.  \%  6,  7.  The  .ibovc  claufes  were 
made  to  remedy  the  defeat  of  ihe  Common  Law,  under 
which  the  power  of  diiUefs  ceafed  with  the  tenure.  1  Injl, 
162,  b.  in  H. 

By  Jlat.  4  Geo.  2.  tap.  28,  In  cafe  any  tenant  for  life 
or  years,  or  other  petlon  who  fhall  come  into  poiTeflion 
of  any  lands,  \^c.  under  or  by  collufion  of  fuch  tenant, 
tx-ilfally  bolJ  over,  after  the  determination  of  fuch  term, 
and  after  demand  made  in  tvrifing,  far  tUli<verittg  po^ejfieu, 
fuch  perfon  holding  over  Oiall  pay  double  the  yearly  va- 
lue of  the  lands,  ^c.  fo  detained.  ^  1. 

Jn  all  cafes  between  landlord  and  tenant,  on  half  a 
year's  Rent  being  in  arrear,  tlie  landlord  having  a  right 
by  Law  to  re-enter  fur  non-payment,  may,  without  any 
formal  demand  or  re-entry,  fcrve  a  declaration  inejcft- 
ment ;  and  in  cafe  of  judgment,  or  nonfuit  for  not  con- 
fclBng  leafe,  entry,  anJ  oufter,  it  lhall  appear  that  half  a 
year's  Rent  was  due  before  a  declaration  ferved,  and  no 
fufhcient  diHrefs  to  be  found,  and  that  the  IcfTor  in  ejeft- 
ment  had  power  to  re-enter;  the  leHbr  in  eje£lmeoC 
Oiatl  recover  judgment.  ^2.  Sec  title  f/V^wK-///. 

Leffees,  ISe.  filing  a  Bill  in  Equity,  lhall  net  have  an 
injundion  againft  Proceedings  at  Law,  unlcfs  they  fhall, 
within  forty  days  after  anlwcr  tiled,  bring  into  Court 
fach  money  as  the  Itflors  in  their  anfwer  lhall  fwcar  to  be 
in  arrear,  over  and  above  all  jull  allowances,  and  cofts 
taxed,  there  to  remain  till  the  hearing  of  the  caufc,  or 
to  be  paid  to  the  leiTors  on  good  fccurity,  fuhjeft  to  the 
decree  of  the  Court;  and  in  cafe  fuch  bill  (hall  be  duly 
filed,  and  execution  executed,  the  lelTors  (hall  be  ac- 
coutitab!e  for  only  fo  much  as  they  fhall  really  niakeof  the 
prcmifes  from  the  time  of  their  re-entry  ;  and  if  the  fame 
(hnll  happen  to  be  Icfs  than  the  ufual  Rent  rcfcrved,  the 
letlccs  (hall  not  be  reflored  to  the  polVelTion,  until  they 
(hall  make  up  the  deficiency  to  the  lelTon.  §  j . 

If  the  tenant,  at  any  time  before  trial,  tender  or  pay 
into  Court  all  arrears  with  coH),  Proceedings  on  £|e£l- 
mcnt  liiaii  ccafc.  ^  41 
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Pievious  w  the  above  flatute  tbc  Ccqth,  both  of 
1.3W  and  Equity,  hadexcrciicd  i  difcrciionary  po*cr  of 
llaying  the  Idfor  from  pfoccciiing  at  L»w,  in  cafes  of 
forfeiiorc  for  Don-psymeot  of  Rent,  by  compelling  him 
ID  ta!(c  the  moniv  really  doe  to  him.  See  ArJr.  311  : 
t  Sali.  597  :  8  ^!c^l.  345  :  iO  McJ.  383  :  2  ^erjt.  103  : 
^^'"/  7$'  3  9CO. 

By  ftat  II  Gto.  t.  t.  19,  It  ftiall  be  lawful  for  the 
tandlord,  »vhcrc  the  agrecmrnt  ii  not  by  deed,  to  rtcoxer 
a  reafoiublc  Uti>fj*Jlion  for  tlie  tenements  occupied  by  de- 
fendants, tn  tiilictt  sj»  the  cajif  for  the  u/t  and  eempatKN 
of  what  wa>  held  ;  and  if  in  evidence  on  the  trial  any  parol 
demife,  or  agreement,  not  by  deed,  whereon  a  certain 
Rent  was  referveJ,  fliall  «ppcar,  plainiiir  may  make  ufc 
thereof  as  an  evidence  of  th?  y/i.i«.*^*iof  thadamagcs^.  *  \\. 

Wncre  any  teflint  for  lilc  dic>  before  or  on  the  day, 
cn  which  any  Rem  was  refcr^ftd,  on  any  demix  whtcti 
detcrniiiieJ  on  lAc  death  of  futh  tenant  for  life,  the  etc 
cutoraor  aJminiiUators  of  fuch  t^oant  for  hfc  rnay,  in  an 
a^ien  CO  ihe  cafe,  recover  of  the  undcr-icnanti,  if  fiicb 
tenant  for  life  diet  d  the  day  on  which  the  fime iva»  maJe 
piyahle,  the  whale,  or  if  before  fuch  a  day.  then  a  pro-  1 
portion,  of  fuch  Rent,  according  to  the  time  fuch  tenant 
for  life  lived  of  the  ijll  year,  or  quarter,  or  other  time, 
in  «hich  the  Rent  w^s  growir.g  due ;  making  all  juil  al- 
lowances. ^  I  ^. 

Tie  above  claofe  gives  aAion  on  the  cafe  to  executors 
of  a  lelTor  or  hnd'ord,  being  only  tenant  for  his  own  life, 
uhere  Se  die>  before  or  on  a  Rent-day  ;  ard  by  his  death 
the  teafe  or  dc  nife  determines  :  In  which  cafe  the  Icflee 
or  unJcr-icnani,  by  the  Cr>mmon  Law,  might  have 
avoided  paying  iny  Rent.  1  infi,  l6z,  h.  inn. 

If  aiy  tcnantyi  holding  lenemenu  at  a  Rack- Rent,  or 
where  the  Rem  refcrvcd^  be  full  ihree-fourthi  of  the 
yearly  value  of  the  ptemi'fes,  who  (hall  be  in  arrcar  for 
one  ycir'a  Rent,  defert  the  premifv**,  and  leave  the  fame 
uncultivated  or  unoccupied,  fb  as  no  (ufRcient  dinrefs  can 
be  had  :o  cour:crvail  the  arr*ar: ;  it  fhall  be  lawful  fortwn 
juflices  of  the  Peace  (having  no  i:i;ere(l  in  the  premiles) 
to  go  upon  and  view  tne  f^me,  and  to  affir,  on  the  motl 
notcrioQs  part,  nouce  in  writing,  what  day  {;it  the  diltance 
of  fourteen  days  at  teafi)  they  w  i  I  nturn  to  take  a  fecond 
view;  and  if,  on  fuch  fecond  view,  the  tenant,  or  fomc 
perfon  un  hu  beh'lf,  ili-iH  n<>t  apprar  and  pav  the  Rent 
in  arrear,  or  there  fhall  not  be  fufficient  dillrefs  cm  the 
premifes,  the  Jullice*  mav  put  liie  landlord  in  pi  iT-fli  n, 
and  the  tcate  to  luch  tenants,  a»  to  any  demife  therein 
contained  onlv,        becortir  void.  §  t6. 

In  cafe  any  tenant  tjive  notice  of  his  inientinn  to  quit, 
snd  ihi!)  not  accordi-  gly  deliver  up  the  pofTeflion  at  the 
lime  in  fuch  nonce  confined,  the  tenant,  his  executors 
or  adrnTjilfitori.  (hi'l  pay  to  tic  landlord  JauiU  ike  Rtnt 
which  he  Ihould  otrtervvife  have  paid.  ^  i3. 

'I'h**  geneial  remedy  for  Rem  is  by  diflre^s.  under  the 
reftriftoni  and  di'edions  of  the  foregoing  fli^ute>  ;  and, 
as  to  which,  fee  further  at  Irnpth  this  Difl.  title  Dtjlrefi  : 
Bu:  there  are  a!fo  other  remedies  panivulanfe  i  b>  C/mi- 
Jlotte,  J  Cemm  <■  1;,  which  it  will  he  fu(!i.:i^nt  here  to 
notice  in  a  lUT.marv  manner;  ai  they  aiC  treated  uf 
undt-r  the  fevcral  titles  in  I'tis  Dictionary. 

By  Aftion  of  Deht^  for  the  breach  of  the  exprefs  con- 
irafi.    This  is  the  moft  ufual  remedy,  when  recourle  is 


hid  to  any  action  at  all  for  the  recovery  of  pccortiry 
Kcnti:  to  which  fpccics  of  icfidcr,  almo.l  aM  free  fervicci 
are  now  reduced  fincc  the  abolition  of  the  military  te- 
nures: But  for  a  freehold  Kent,  refervcd  on  a  leafe  for 
life,  X^c.t  no  Action  of  Dtht  lay,  by  the  Common  Law, 
during  the  continuance  of  the  freehold,  out  of  which  it 
iffued ;  for  the  Law  uouIJ  no:  fufFer  a  rtnl  injury  to  be 
remedied  by  an  aCiion  that  was  merely  pcrfonal.  I  ^</. 
Air  595.  But  by  fat.  8  Aki.  e.\\.  %  4,  an  AAion  oi 
Debt  is  given  (or  Rents  on  lenles  for  lite  or  Itrcs,  as  upon 
a  lesfe  for  years:  And  by  fiat.  ^  Gta-  3.  (.  17.  which 
enables  ccclcfiaflical  perfons  to  leafe  tithes  and  other  in- 
corporeal inherii.incei,  Aiiiooof  Deb:  is  given  (by  ^ 
for  recovery  of  Rent  on  fuch  l?aiis  ;  and  peihapi  the  hrll 
of  thefe  ftatute:  extendi  to  Icafts  of  icccrporcal  heredi- 
taments. See  I        47*     'ff  R> 

An  aflifc  of  mtrt  d*at::e/ort  or  ficvd  dijft'^jtn,  will  lie  cf 
Rents,  at  ucl!  as  of  lands ;  if  the  T^rd,  for  the  fake  of 
trying  the  pofl't ffViry  right,  will  make  it  his  election  to 
foppole  himfelf  oufted  or  diffeiled  it-ereof.  This  is  aoiv 
feldom  heard  of ;  and  all  other  real  aUiocs  to  recover 
Rent,  bfirg  in  the  nature  of  U'rits  of  Right,  and  there- 
fore more  dilatory  in  their  progrcfs,  are  cr.tirely  difufird. 
though  not  formally  abolifhrd,  by  Lta. —  Such  are  the 
Writ  ik  Cch/iutuJiHilrai  tf  Str^triii ;  the  Writ  of  Cej/cvit ; 
and  the  Wn*.  of  Right  /ur  DijtUirrer  :  A»  to  whicfi,  fee 
this  Di^.  under  thofe  titlcf ;  and  fee  alto  title  Gatrtier, 
On  the  other  hand,  the  Writ  of  Ne  injufie  vex/t  i  (fee 
that  title;)  and  the  ff^ht  of  Mtjntt  (ice  i^ean,)  are  re- 
medics  for  the  tenant  ag^iutl  the  opprelfton  of  tiie  lord. 

The  Rent  in  a  leaiic  muft  be  refervcd  to  the  IcEbr,  or 
his  heirs,  b\  ,  and  net  to  a  rtranger.  See  1  Infi  ^13, 
The  princip  e  which  gave  rife  to  this  rule  is.  th-it  Rciit 
is  confidercd  as  a  retribution  for  the  land,  and  is  there- 
fore payable  to  thofe  who  would  otherwife  have  had  the 
land.  It  is  to  be  obfervcd.  that  remainder-men,  in  a 
fettlemcnt,  being  at  6rll  view  neither  feoifors,  dorors, 
leflbrj,  nor  the  heirs  of  fectTors,  donors,  or  IciTors,  there 
feems  to  have  been,  for  icrae  time  after  the  Statute  of 
Ufes,  a  dtnibi,  whether  the  Rents  of  leafes,  made  by 
viitucof  powers  ct'n:aincd  in  fettle  men  t--,  could  be  re- 
fcrved  to  litem.  In  Chudhtib^s  cafe,  1  Rxp.  1^9,  it  is 
pcfilively  fa*d,  that  if  a  fecftmeni  in  fee  be  made  to  the 
ufe  of  ore  for  life,  remaindtr  to  another  in  tail,  with 
lever.:!  remainders  over,  with  a  power  to  the  tenant  for 
life  to  makc.lcafe?,  rcferving  the  Rent  to  the  reverfioners, 
and  the  tenant  for  life  accordingly  makes  leafes ;  neither 
his  heir?,  nor  any  of  the  remainder-men,  fhall  have  the 
Rcr.t.  But,  in  k'uricurt  v.  PsU,  1  JnJiv/  273,  it  was 
adjudged,  that  the  rcmaindcr-mco  might  dirtrain  in 
thefe  cafes:  And  in  T.  Jonn  35,  the  Jiclum  in  CbuMci^b't 
cafe  is  denied  to  be  Law.  The  determination  in  liar- 
ccurt  v.  PcU  will  apprar  incorlroverttbly  right,  it  we 
cor.fider,  that  both  the  lefTccs  and  remainder-men  derive 
ih  ir  et^ate  out  of  the  leverfton  or  original  inheritance 
of  the  feitlcr  ;  and  therefore  the  Law,  to  ufe  Ccit^s  cx- 
prcfiion  in  fS'hitUUe^t  eetje^  S  Rtp.  71,  will  diilnbute  the 
Rent  to  every  one  to  whom  any  limitation  of  the  ui'e  is 
made.  1  Infi.  2I4,  a.  tn  n. ;  and  fee  IJ.  2131  ^.  ia  n, 

lit.  Maky  of  the  dccifions  under  this  and  the  fol- 
lowing D'vifion  are,  by  reafon  of  the  (latute  remedies 
agaioU  con-paymcntot  Rent,  become  of  leficuiifcquence 
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than  they  wero  at  the  time  of  iheir  deurnainaticn:  Dut 
fcem  ftill  worthy  cf  heing  preferred;  is  ihcviing,  in 
fotnc  mcafurc,  the  evilj  rcmeiiicdby  tliofc-  lUtute^. 

With  rclpcit  to  the  necclEtt  of  JtmAKding  K'.-m,  there 
is  a  m-iterial  iliiFerenct  between  a  rriU'-dy  by  re  rntrv. 
and  a  icmrdy  bv  dillrcfi,  for  non  mym  nt  »(  the  Rent; 
for  where  the  remedy  is  by  way  of  re  entry  tor  mm-pa)  - 
ment,  there  mult  be  eti  adual  JemtuiJ  made,  ^rcviom  to 
the  cncry,  otbcrwifc  it  is  tortitJii$ ;  bccaufc  fu;h  uopdi. 
lion  of  re-entry  is  in  dcrog^cion  of  the  grant,  and  the 
ciUu-  ftt  L.1VV  being  erne  dctcatcd,  i»  i.ot  to  l»«f  rcllored 
by  any  lub  cqucnt  payment:  and  tt  is  prcfum^-J,  ihat 
ihe  tenant  is  there  refilling  on  ihe  premiiesr  irt  order 
to  pay  the  Rent  lor  prcfervatirin  of  bis  cll.i;c,  iwAcd 
the  contrary  appears  by  the  IciTor'i  beivjj  thuc  in  dc- 
mand  it :  "I  hcfcforc,  ui.Icf*  there  b-r  a  il^Oi.i:id  made,  and 
the  tenant  thereby,  contrary  to  the  preluniption,  appears 
not  to  be  on  the  land  ready  to  pav  the  Kent,  the  L.iw 
will  not  give  the  Icifor  the  beoeBt  of  re-eetry,  to  defeat 
the  tenant's  ellate,  without  a  witiul default  in  him;  «v  hich 
cnnnut  appear  without  a  detnat  d  huh  been  a£lually  made 
on  the  land.  Co.  Lit.  201,  h  :  Hoh.  10  ,  331  :  5  Co.  56  : 
/)/.  51  :  Pleivd.  7c  !  7  Co.  56  :  r^u^h.  32.  This  was 
at  Common  Law  ;  but  now  Ice  the  /tat  4  Gto  1.  c.  28. 
§  2  :  antt,  Oiv.  II. ;  and  this  Di£l.  title  Re  tniry 

So.  it  there  liad  been  a  nominr  fan^e  given  to  the  lefTor 
for  non- payment,  the  Icfpjr  mull  demand  the  Rent  before 
he  can  be  eniiiled  to  the  penalty.  Hut.  1 14  :  Hoh.  207  ; 
331  :  7  Co.  56. 

Where  the  remedy  for  recovery  of  Rent  is  by  dtftrefs, 
there  needs  no  demand  previous  to  the  diUrefs;  though 
fhe  deed  fays,  that  if  the  Rent  be  behind,  being  lawfully 
demanded,  that  the  Icflbr  may  digram  ;bat  the  !eiror>iiot- 
uithttanding  fuch  claufe,  may  diUrain  when  the  Ka.i  be- 
comes due.  So  It  is,  if  a  Rent. charge  be  granted  to 
and  if  it  be  behind,  being  lawfully  demanded,  that  then 
J.  (hall  diilr^iu  i  he  may  dilUain  without  any  previous 
demand,  becaufc  this  remedy  is  not  in  dcllru^tion  of  the 
cAate,  for  the  dillrets  is  only  a  pledge  for  payment  of  it, 
and  the  taking  a  dilUels  is  a  legal  demand  of  the  tenant 
to  piy  tlie  Rent,  which  wos  all  that  was  required  by  the 
deed ;  and  the  tenant  is  no:  it.jured  by  the  taking  of  the 
diibcfs,  becaufe.  on  tender  of  the  Rent,  the  pledges  are 
imnicdiilely  to  be  reliored,  or  a  writ  of  detinue  lies 
after  the  ^i»(;>:tum  of  the  Rent  has  been  feltlcd  in  the  re- 
plevin ;  whereas  in  the  cafe  of  re<entry.  or  of  a  pen.ilty, 
the  tenant  is  really  injured,  eitner  by  lofscf  hisclUte,or 
the  payment  of  a  greftter  turn  than  the  Rene,  which  can> 
not  be  reAored  on  payment  cf  the  Rent;  therefore  he 
fiuU  not  be  puntlhc^  in  fuch  cafes  without  a  wilful  default 
ia  him.  which  cmrot  ctlicrwil'e  appear  than  by  the  proof 
of  a  dcmard,  which  was  not  anlwcred  by  the  tenant. 
Holt.  207  :  Hui.  13.  23  ;  Mssr       :  z  Rol-  Mr.  426- 

But  this  general  diiUndion  mall  be  undcriWsd  with 
thefe  reftrifUons : 

That  if  the  King  makes  a  leafe,  rcferving  Rent,  witha 
elaule  of  re-entry  for  non-payment,  he  is  not  (;blij;cd  to 
make  any  demand  previous  to  hi  >  re-entry ;  but  the  tenant 
ti  obliged  to  pay  his  Rent  for  the  prelervation  of  his  eftate> 
becaute  it  is  beneath  the  King  to  attend  his  SubjeA  to 
demand  hU  Rent.  4  CV.  73  :  5  Co.  56  :  Latch.  z8  : 
jV(3jr  152  :  Dytr  87,  88. 

ljut  this  exception  is  not  to  be  extended  to  the  Duchy 
lands,  though  they  be  in  the  handi  of  the  King,  for  the 


Kug  mud  make  a  demand  before  be  cao  re  enter  into 
luch  landk;  but  thi«  »  by  the  fiai.  •  H.  4.  r.  18,  whtch 
provides.  th4t,  wiien  the  Ducny  land  ome  to  the  King, 
they  lhail  nnt  be  under  fu  h  go-emmunt  and  reguhtions 
a^  the  dcmelnes  and  pufri:flijn&  belonging  to  the  Ciowo. 
Moor  149,  160. 

bo.it  a  prebendary  m^ke  a  leafr, rendering  Rene,  and  if 
the  Rent  be  in  arrearand  d'.-m4nded.  that  it  Qiall  be  lawful 
f  r  the  prebendary  to  !C  enter  ;  it  the  te^  crl'ioti  in  thUcafe 
crnie«  to  tlx:  Ki:)g.  (he  King  niuil  in  thi>  c^^fe  dero<iDd 
thc.R  CI,  th  ugh  he  flull  be  by  li:^  prtrogative  excufid 
ot  an  im^ti.d  dumand  ;  lur  the  imp'it  d  deinjod  is  the  afl 
ul  the  Law,  the  other,  the  expreft  agreement  of  the 
parties,  wlticb  the  King's  prerogative  lhall  not  defeat  : 
Thcretorc,  in  cale  o:  the  Ki  ig.  if  he  makes  a  leafe,  re- 
let ving  Kent,  with  a  provtio,  that  if  the  Rent  be  in  arrear 
for  t'uch  a  time,  (bctctg  lawfully  demanded, or  demanded 
in  due  form,)  tluc  then  the  'e.ifc  lhall  be  void;  it  feems 
ilijt  nut  only  the  pateraee  of  the  reverfion  in  this  cafe* 
but  a!lb  the  King  himfelf,  whilll  he  continues  the  rever- 
fion in  hii  owti  handi,  ii  ci'IigtJ  to  make  an  a^uai  de- 
mand ,  by  t  e^lun  ol  the  expreli  ^grec  ment  loi  that  purpofe. 
87,  210. 

But  if  the  King,  in  cafes  where  he  need  not  make  a 
demand,  alligns  over  the  reverfion,  the  patentee  cannot 
cuter  for  non-payment,  without  a  previous  demand,  be- 
caule  the  privilege  is  Infeparably  annexed  to  the  perfoa 
of  the  King.  4  Co,  73  :  Meof  404  :  Cro.  Eliz.  462  : 
Dyir  87. 

Another  exception  is,  where  the  Rent  Is  payable  at  a 
plan  oj  ibt  land,  with  aclaui'e  that  if  the  Rent  be  behind, 
being  lawfully  demanded  tin  place  ejf  thtland,  or  where 
the  claufe  ts,  that  if  the  Rctit  be  beliLnd,  being  lawfully 
demanded  of  the  pcrfon  who  is  to  pay  it,  that  then  he 
may  diOrain;  in  thefe  cafes,  though  the  remedy  be  by 
difirefs  only,  yet  the  grantee  cannot  diAratn  without  a 
previous  demand  :  becaufe  here  the  diilrcfs  and  demand 
being  not  complicate,  butdiiferent  acts,  to  be  performed 
at  di^erent  places  ai.d  times  the  demand  mull  be  pre- 
vious to  the  dtllref;  ;  for  diltrcis  is  an  a£t  of  grace,  not 
of  common  right,  and  therefore  mull  be  ufed  in  the  man- 
ner that  it  is  given.  Hih.  zoS  :  z  Rol.  Abr,  426  ;  Moqk 
S3  :  Bro\>.nl.  I71  :  Bu;fe*.'  Hir.t.  zyiOHtra. 

But  where  th:  clauf*;  is  no  more  than  that  if  the  Rent 
be  behind,  being  lawfully  demanded,  (without  faying  at 
any  pla^e  off  ihc  land,  or  of  the  pcrf)n  of  the  j^rniitor,-) 
that  then  the  grantee  may  diltrain,  there  needs  no  a^tflal 
demand;  bec:\-jrc  here  tit;:  diUrefs  and  demand  is  but  one 
complicate  k^t,  the  one  includrd  in  the  cxher,  and  aU* 
done  at  ere  time  and  place,  'vi^a.  on  the  land;  for  the 
diiUefi  is  in  itfcH  a  lawful  demand,  therefuie  needs  d» 
adual  dcxund  previ'.;u3  10  ii ;  b-jC3u(i:  all  that  was  re- 
quired by  ttie  deed  uiis  a  lawful  demand,  which  the  dif- 
trefs  in  its  own  nature  is.  2  Rd.  Abr^  426  :  H^,  208  : 
and  fee  Dyer  34**. 

And  there  (cems  to  have  been  formerly  another  excefk> 
tion  admitted,  that  wjicie  the  remedy  was  by  w?.y  of 
tKtry  for  ncn-pajntem,  that  yet  thcic  needed  nc  drmand; 
if  t.lc  Kent  were  mad^  payable  at  any  place  off^  '.he  land; 
becaufe  they  locked  on  ihe  money  payable  c&  the.  land 
to  be  in  nature  of  z.  inuMn grtj;^  which  the  tcnaut  had 
at  bis  own  petU  undertaken  tu  pay  ;  but  this  opinion  has 
been  entirely  exploded,  for  fleer  of  pt^meKt  dees  net 
change  the  muurt  of  th<  fervice,  but  it  remains  in  its  na- 
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f)Kc  a  Kent,  1)  niuch  as  if  it  had  been  made  payable  on 
the  land  ;  therefore  the  prefumpiion  is,  that  the  tenant 
was  ilert  to  pay  it,  unlef>  it  be  overthrown  by  the  proof 
of  a  demand  ;  anil  without  fach  demand,  and  a  neglefl  or 
rcfufalt  there  i*  no  injury  to  the  Icflbr,  confequently  the 
c*atc  of  the  Iclfcc  ought  rot  to  be  defeated.  P/mv.  70  : 
4  Co.  7j  :  Mccr  408,  598  :  Cro.  ELz.  415,  435,  536. 

But  when  the  power  of  re-entry  is  given  to  the  U-fTor 
for  non-payment,  without  any  further  demand,  there  it 
feemi  that  the  IcA'ee  has  undertaken  to  pay  it.  whether  it 
bi  demanded  or  rot;  and  there  can  be  no  prefutnption 
in  his  favour  in  this  cafe;  becaufe,  by  difpenfing  with  the 
demand,  he  has  put  himfclf  under  the  neceflicy  of  mahing 
an  aflual  proof  that  he  wai  ready  to  tender  and  pay  the 
Rem.  Ihirt%. 

There  IS  another  exception  when  the  remedy  is  by  dif- 
erefs,  and  that  ts,  when  the  tenant  was  ready  on  the  land 
CO  pay  the  Rent  at  the  day,  and  made  a  tender  of  it;  there 
ic  feems  there  muil  be  a  demand  previous  to  the  didrefs, 
becaufe;  where  the  tenant  has  Qiewrt  himfelf  ready  on  the 
day  hy  tht  ten.{er,  he  has  done  all  that  in  reafon  can  be 
required  of  him  1  for  it  would  put  the  tenant  to  endlefs 
irodble  to  oblige  him  every  day  to  make  a  tender;  it 
bring  altogether  uncertain  when  the  IcHbr  will  come  for 
bis  Rent,  when  he  has  omitted  to  receive  it  the  day  be  ap- 
pointed by  the  le.^fe  for  payment  and  receipt  i  wherefore 
fls  the  Ifflec  muft  expert  the  leflbr,  and  be  ready  to  pay  , 
it  at  the  day  appointed,  or  eh'c  the  leflbr  may  dltlrain  for 
it  without  any  demand  ;  fo  where  the  Icflbr  has  lapl'cd  the 
day  of  payment,  and  was  not  on  the  land  to  receive  it,  he 
KioA  give  the  tenant  rotice  to  pay  it  before  he  can  dif- 
trai(»;  for  the  tenant  (hall  be  put  to  no  trouble  where  it 
appears  that  he  has  omitted  nothirg  on  his  part.  Heh. 
ZQ'J  :  t  Rcl.  Ahr.  427. 

And  where  the  tender  was  made  by  a  tenant  on  ihr  land 
at  the  day,  there  a  demand  on  the  land  is  fuflicient  to 
}ulttfy  a  diflrcfs  after  the  day;  beciufe  the  demand  in 
fuch  cafe  is  of  equal  notoriety  with  the  tender,  and  by 
parity  of  reafon  the  tenant  ought  to  take  notice  of  fuch 
demand,  as  well  as  the  ItfTurof  the  tender  on  the  land. 
Hoh.  207. 

But  if  the  tenant  had  tendered  the  Rent  on  the  day  to 
the  perfon  of  the  Icflbr,  and  he  refufed  it,  it  feems,  by 
the  better  opinion,  tb^tt  the  Icflbr  cannot  ditlrain  for  that 
Rent,  without  a  demand  of  the  perfon  of  the  tenant ;  be- 
caufe  the  demand  ought  to  be  equally  notorious  to  the 
tenant,  as  the  tender  was  to  the  leflbr.  H<ih,  207  :  2  KoL 
Ahr.  , 

So,  if  the  lervices  by  which  the  tenant  I*o!ds  be  per- 
fonal,  as  homage,  fealty,  i^i.  the  demand  mull  be  o!  the 
ftr/on  of  the  tenant:  becaufc  this  fervice  ii  only  pcrform- 
abJc  by  the  very  perfon  of  the  tenant;  therefore  a  de- 
mand, where  he  is  r.ot«  would  be  improper.  /Ar.  13  : 
Hot.  107. 

Again,  if  the  Rent  be  Rent  feck,  and  the  tenant  be 
ready  at  the  Uiji  intUni  of  ike  day  of  payment  to  pay  the 
Kent,  and  the  granor  is  not  titre  to  reciivc  it,  he  muil 
aftcr^vard-;  demand  it  of  the  perfon  of  the  trnant  on  the 
lands,  before  he  can  have  his  aflilc ;  bccaufc  the  tenant, 
by  the  tender  at  the  day,  has  done  alt  ihat  wa>  required 
on  his  part ;  and  if  Lhe  grantee  might  have  his  afiife,  af- 
ter fuch  tender  on  the  day,  without  a  demand  of  the  pcr- 
lon,  the  tenant  might  be  made  a  difleilbr,  and  damages 
"or  the  dilfeifin  laid  on  him  withoat  any  wil&il  default  in 


him ;  but  in  the  cafe  of  a  Rent-charge,  after  fuch  tender 
of  the  tenant  on  the  land,  the  grantee  may  afterwards 
demand  the  Rent  on  the  land,  becaufe  he  has  his  remedy 
by  dillrefi,  which  is  no  more  than  a  pledge  for  the  Ren:; 
and  this  being  to  be  found  and  taken  on  the  land,  the 
grantee  need  only  demand  his  Rent  where  he  can  find 
hi)  remedy,  which  is  on  the  land ;  but  in  thii  cafe  if  the 
grantee  cannot  find  the  tenant  on  the  land  to  demand  the 
;  Kent,  he  may,  on  the  next  feail  on  which  tiie  Rent  ii 
payab!e,  demand  all  the  arrears  on  the  I.inJ  ;  and  if  tSe 
tenant  is  not  there  to  pay  it,  he  ha*  failed  of  his  duty, 
and  is  guilty  of  a  wilful  default,  which  amounts  to  a  de- 
ntal;  and  that  denial  bsing  a  diifeifin  of  the  Rent,  the 
grantee  may  have  his  aflile,  and  by  that  lhall  recover 
the  arrears.  Crj.  Car.  50H :  7  Co.  57  :  Hth,  207  ; 
2  Rol.  Ahr.  427. 

fiut  if  there  has  been  neither  a  tender  of  the  Rent,  nor 
a  demand  of  the  grantee  on  the  day,  there  the  grantee 
may  afterward}  demand  the  Rent  on  the  land  ;  becaafe 
the  tenant  having  omitted  to  do  bis  duty  by  a  tender  on 
the  day,  he  is  flilfobliged  to  anfwcr  the  legal  dc-nundsof 
the  grantee,  which  is  welt  made  on  the  land,  becaufe  thi 
Rent  ijfia:  rbtrteut ;  for  where  there  is  no  tender  on  the 
day  of  payment,  the  Rent  is  due  and  payable  every  day 
afterwards;  therefore  a  demand  in  the  fame  manner  as 
the  Law  requires  is  fufficient ;  confequently  the  non-pay- 
ment, after  a  demand  on  the  land,  ii  a  denial  and  dtfleifio* 
for  which  the  grantee  may  have  his  aflife.  Lit.  ^  233  : 
7  Co.  57  :  2  Rs!.  Air.  427. 

If  a  Icafc  be  made,  rcfer\'ing  Rent,  and  a  bond  given 
for  performance  of  covenants  and  payment  of  the  Rent, 
the  lelTor  may  fue  the  bond  without  demanding  the  Rent. 
Ore.  EUt.  331 :  Cre.  Car.  76  :  //•/».  8, 

If  there  be  fe vend  things  demifed  in  one  leafe,  with 
fevcral  rcfcrs-ations,  with  a  claufc,  that,  if  the  fevenl 
yearly  Rents  refervcd  be  behind  or  unpaid  in  part,  or  ii 
all,  by  the  fpace  of  one  month  after  any  of  the  day*  on 
whicii  the  fame  ought  to  be  paid,  that  then  it  lhall  be 
lawful  for  the  leiTor,  into  fuch  of  the  premifes,  where- 
open  fuch  Rents,  being  behind,  is  or  arc  referved,  to  re- 
enter ;  thefe  arc  in  the  n.irure  of  diftinft  demife*,  and  fe- 
veral  refer  vatiors ;  conft(,ucntly  there  be  dillinfl 

demands  on  each  demifc  to  defeat  t.Se  whole  eflate  de- 
mifed. fasr^b.  71 ,  "2.  Bmi  fee  Jfat.  4  Ceo.  2.  e.  28.  J  2. 

Alfo  as  to  the  necelGty  of  a  demand  of  the  Rent,  there 
is  a  difference  between  a  condition  and  a  limitation;  for 
inllance,  if  tenant  for  life  (as  the  cafe  was  by  marriage 
fcitlcmcnt  with  power  to  make  Icafcs  for  twenty-one 
year?,  fo  long  as  the  IfflVc,  his  executors  or  affigns,  ihall 
duly  pay  the  Kent  refervcd)  mpkes  a  leaf.*  purfuaut  to 
the  power ;  the  tfn.int  is  at  his  peril  obliged  to  pay  the 
Rent  uiUiout  anydemand  of  the  leflcr;  becaufe  the  eAate 

■  is  limited  to  cot.ttnue  only  Jo  .'r«j  as  the  Rent  is  paid ; 
therefore,  for  non-i'eiformancc,  according  to  the  limil- 
atiun,  the  cllate  m  ill  determine  ;  as  it  an  tflaie  be  maiie 
to  a  woman  ./«  jzJn  fi.erir,  this  is  a  wtprJ  of  limitation 
which  determines  her  eflate  on  mairiitgtf.  31,32: 
Vide //e*.  ^31  :  z  RoJ.  A6r.  ^2^ :  2  Jl/ft/.  264  :  ^C«, 
64:  D/er  «7,  as  :  Acf  145; 

IV.  RcNT  IS  rrgclarly  due  and  payable  upon  the 
land  ffom  whence  it  iflue;,  :f  no  particular  place  is  men- 
tioned in  the  reftTvation :  Co.  Ltt.  roi :  fiut,  in  cafe  of 
)  the  King,  t^e  payment  mufl  be  cither  to  his  OSiceri  at 

■  \iit 
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the  ExcliequBr,  or  to  his  Receiver  in  the  coaniry.  4  R^p. 
73.  And,  flrifiljf,  thcRcm  is  demandabic  and  payable 
bclorc  ihc  time  of  lun-fci  of  the  day  wUercon  it  u  re- 
fcrvcd ;  though,  perhaps,  not  abfolutely  due  till  mid- 
night. Co.  lit.  30a  :  I  ^ndcrf.  253  :  |  Saund.  287  : 
Prtc.  Chone.  555  :  Zalk.  578. 

U  the  Icflcr  dies  before  fun  is  fct  on  the  day  upon  which 
the  Jtcnl  is  demandable,  it  is  clcjrly  fettled,  that  ibc 
Rent  unpaid  is  due  lo  hi>  heir,  and  not  to  hi>  executor : 
But  if  he  dies  afccr  fun-fet,  and  before  irjJnight,  it  fccus 
to  be  the  b.  iter  opinion,  ;hai  it  lhaii  go  to  the  executor, 
and  not  to  the  kin.  1  P.  iVms.  17^. 

There  ii  a  material  diHcrence  between  tlie  rcfcr^-ation 
-of  1  Rent  payable  on  a  particular  day,  or  v\lthin  a  cer- 
tain time  alter ;  and  the  refcrvation  of  a  Rent  payable 
at  a  certaiu  day,  with  a  condition  that,  if  it  be  behind,  by 
the  fpacc  of  any  given  time,  the  IcJfor  ftiall  enter ;  in  both 
cafes,  a  tender  on  tnc  firil  or  lull  day  of  payment,  or  on 
any  of  the  intern;  Jiatv*  daj  s,  to  the  Icflbr  himfclf,  etcher 
upon  or  out  of  the  land,  isgocd  :  But,  in  the  former  cafe, 
it  ii  rutHcient,:f  the  It  flee  attends  on  the  firll  day  of  pay- 
ment at  the  proper  place ;  and  if  the  Icflbr  docs  not  attend 
there  to  receive  the  Rent,  the  condition  is  favcd.  Jn 
the  htter  cafe,  to  favc  the  Icafc,  it  is  not  futTicient  that 
the  lelTee  attends  on  the  firll  day  of  payment,  for  he  mud 
equally  attend  on  the  I -.ll  day.  10  i^r/.  129,  «  :  Phwd. 
70.  a,  b  :  Cra.  £/i£.  48.  See  1  InJI.  202,  a.  in  n. 

The  other  clTeflsof  thisquedion  of  the  time  of  the  Rent 
becoming  due,  arc  now  in  equal  meafurc  fuperfcdcd  by  the 
flatiite  regulations  already  lUtcd  and  alluded  to  :  But  the 
following  determinations  on  the  fubje£l  may,  notwith- 
ftanding,  be  requiftte  to  be  known. 

The  time  for  payment  of  Rent,  and  confequently  for 
a  demand,  is  fuch  a  convenient  time  before  the  fun-fct- 
ting  of  the  lafl  day,  as  will  be  futHcient  to  have  the  mo- 
ney counted  ;  but  if  the  tenant  meet  the  lefTor  on  the 
land  at  any  time  of  the  laA  day  of  payment,  and  tenders 
the  Rent,  that  is  futHcient  tender,  becaufe  the  mcneyis 
to  be  paid  indefinitely  on  that  day,  therefore  a  lender  on 
the  day  is  futhcient.  Ce.  La.  202,  a  :  Dalji.  44  :  Sav. 
353  :  4  Lion.  171  :  i  Sauad.  287. 

If  a  leale  is  made,  rcndi:iing  Rent  at  Mitbatltnaf,  be- 
tween the  hours  of  one  and  live  in  the  afternoon,  with  a 
claufcof  re-entry,  and  the  lefTor  comes  at  the  day,  about 
two  in  the  aftetncon,  and  continues  to  five,  this  is  fuHi- 
cient.  Cro.  Eiiz.  I5.  *i'he  demand  may  be  by  Attorney. 
4  Lton.  479,  But  the  power  mult  be  fpecial,  for  fuch 
land  and  of  fuch  tenant.  Vtlv.  37:  1  Brc^.vnl.  i?8. 
Demand  mull  be  proved  by  witnclle».  Dyer  68.  Mull 
be  made  of  the  piccifc  fum  due.  1  Lion.  305  :  Sav,  isi: 
^io,  207.  I 

If  a^teafe  be  mndc,  rcferving  Rent,  00  condition,  that 
if  titeKent  be  behind  at  the  day,  and  tendays  after,  (be-  I 
ing  in  the  mean  time  demanded,)  and  no  ciilUcfs  to  be  I 
tound  upon  the  land,  that  the  Icflbr  may  re-enter  ;  if  the 
Rent  be  behind  at  the  day,  and  ten  days  after,  and  a  fuf- 
ficient  diflrefs  be  on  the  land  till  the  afternoon  of  the  | 
tenth  day,  and  then  the  Icflee  takes  away  his  cattle,  aifd  ; 
the  icJTor  demands  the  Rent  at  the  lall  hour  of  the  day, 
and  the  IclTre  docs  not  pay  it,  and  there  is  not  any  dif-"  I 
trefi  on  the  land  ;  yet  the  Icflbr  cannot  enter,  becaufe  he  1 
made  no  demand  in  the  mean  time  between  the  day  of  pay- 
ment and  the  ten  days,  which  by  the  claufc  he  was  obliged 
lodo.  Cro.  £y/z.63.— Cat  (te  fiai*±Gt9,2.  c,  28:  anuil. 
Vol.  n. 


As  to  the  place  of  demanding  Rent,  there  is  a  difTer- 
cnce  between  a  remedy  by  rc-cntry  and  diflrefs ;  for 
when  the  Rent  is  rcfcrved,  on  condition  that,  if  it  be 
behind,  that  the  Icflbr  may  re-enter,  in  fuch  cafe  the  de- 
mand muft  be  upon  the  mcjl  murhut  plate  on  the  land  ; 
thcrcforr,  if  there  be  a  houfc  on  the  l:ind,  the  demand  rai:fl. 
be  at  the  fcre-diar  thereof,  becaufe  the  teiunt  is  prefumcd 
to  be  tbtic  rcfiding,  and  the  demand  being  required  to 
give  notice  to  the  tenant  that  he  msy  not  be  turned  out 
of  poflefHon,  uithout  a  wilful  default,  fuch  demand  ought 
to  be  in  the  place  where  the  end  and  intention  will  bs 
bcrt  anfwcied.  Co.  Lit  153,201:  iRcL^lr.^iZ. 

And  it  fccms  the  better  opinion,  ih^t  it  is  not  ncccflary 
/0  ntli  i-  the  houfe,  though  the  duors  be  open,  becaufe  that 
is  a  place  approjuiatcd  for  the  ptculiir  ufe  of  the  inlr.- 
bitani,  into  which  nope; Ton  ispermiticd  to  enter  w-dioui 
his  permiflion;  and.it  is  icafunabic  that  the  leiTor  Ciall  go 
no  further  to  demand  liii  Rent,  than  the  tenant  fliould  be 
obliged  to  go,  wiicn  he  ii  bound  to  tcrder  i: :  nr.d  a  (en- 
I  dcr  by  the  teoont  nt  the  dctrof  the  houfc  of  the  leflcr  is 
fuiBcieni,  though  it  be  open,  without  enterirg ;  therefore, 
by  parity  of  rcafon,  a  demand  by  the  IclTor  at  the  door 
of  the  tenant,  without  entering,  is  fufHcicnt.  Da!Jf,  59: 
Co.  Lit.  201  :  I  AnJ.i-  :  3  Letn.  4  :  and  fecCrc.  Eliz.x^, 
Cut  when  the  demand  ii  only  in  order  for  r  diflrcls. 
there  it  is  fulHcicni,  if  it  be  made  on  any  notorious  pirt 
of  the  land,  becaufe  this  is  only  to  entitle  him  to  his  r/- 
m/<^  for  his  Rent;  therefore,  the  whole  land  being  equally 
debtor,  and  chargeable  with  the  Rent,  a  demand  on  it, 
without  going  to  any  particular  part  cf  it,  is  fuiHcicnt. 
Co.  Lit.  1 53. 

See  other  cafes,  on  this  fubjcfl,  Co,  Lit.  202  :  Bt/idL 
59:  Cro.  Elix.  324:  Crfl.  Car.  507,  521  :  Co.  Lit.  x^^-; 
2ai  :  4  Co.  73  :  Cro.  Elis.  461 :  Mo.  404. :  Djer  37 ; 
2  ^e/.  ji&r.  428  :  Djer  zZQ. 

For  more  learning  on  this  fubjeA,  fee  4  AVw  jfbr. ; 
and  18  r/;/.  jflr.  title  Reni. 

RENTAL, (corrupted  from  Rent-rcfl.)  A  Roll  wherein 
the  Rents  of  a  manor  arc  written  and  fet  dcwn,  by  which 
the  lord's  bailiff  colleQs  the  fame  :  It  contains  the  landa 
and  tenements  let  to  each  tenant,  and  the  names  of  the 
tenants,  the  fever.-)]  Rents  arifing,  and  for  what  lime* 
ufualiy  a  year.  Ctmp!.  Ccart  Kiep.  475. 

RENTS  OF  Assise,'!  he  certain  Rents  of  freeholders, 
and  ancient  copyholders;  fo  called,  becaufe  they  were 
a£i/ed,  and  different  from  others  which  were  uncertain, 
paid  in  corn,  iSc,  2  luj}.  19.  See  title  Rent  I, 

RENTS  yl.^iO^.^JT^,  Rfddiius  rf/oLti.l  Areaccount- 
ed  among  the  Fee  farm  Rents,  to  be  fold  by /A  22  Car.  2. 
f .  6;  being  fuch  Rents  or  Tenths  as  were  anciently  pay- 
able to  the  down,  from  the  lands  of  abbiei  and  religious 
houfcs ;  and  after  their  diflblutton,  notwithllanding  the 
lands  were  dcmifcd  to  others,  yet  the  Rents  were  lliil  re- 
Jcrvctl,  and  made  pnyahte  egmn  to  the  Crown.  CvwtU. 

REFARA  I  IONS.  A  tenant  for  life  or  ycirs  may 
cut  dcwn  ttmbcr-trccs  to  make  Reparations,  although  he 
be  not  compelled  thereto;  and  where  a  houfc  it  rumous 
at  the  time  of  the  leafc  made,  and  the  IcflVe  forters  it  to 
fall,  he  is  net  bound  to  rchui'd  it ;  and  yet  if  he  fell  tim- 
ber for  Rcpirations,  he  may  juflify  the  fame.  Co.  Lit.  54. 

Lcfl'cc  covenants.  That  (:om  and  after  the  amendment 
and  Rcpniaiion  of  the  houfes  by  the  Icflbr,  he  at  his  own 
charges  will  keep  and  leave  them  in  repair:  In  this  cafe 
the  leflTee  is  net  objiged  to  do  ti»  uniefs  the  Icflbr  firft 
4  H  make 
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make  gcod  the  Rcpiraiions :  And  if  U  bf  well  repaired  j 
at  fitft,  when  ihe  Icafc  began,  and  aficr  happen  to  decay ;  1 
the  leHor  mull  firrt  repair,  before  the  IcflVe  is  bound  lo 
hecp  it  fo.   Cre  'Ja:.  645  :   fee  alfo  2  Ltzr..     72  :  and  , 
ihis  DUl.  tules  Ltaft\  Ct^jtaaat  ;  H'l'fir.  ' 

RtPARATiOKE  PACIENDA,  An  ancicnt  Writ  whtch 
lies  in  many  cafes ;  one  whereof  is  where  there  are  ic- 
jianis  in  common  or  joini-icnanl*  of  a  houfe,  is'c.  which  1 
is  fallen  into  decay,  and  one  i>  willing  to  rf*-air  it,  but  ] 
lheoth<:rsare  not:  In  thii  cafe,  the  pany  willing  lo  re/ <//>  I 
the    fime   ihall  have  this  writ  againft  the  others. 

F.  N.n.  127.  r  j\ 

And  if  a  man  have  a  houfc  adjoining  to  my  houfe,  and 
he  fuffer  his  houfe  lO  lie  in  decay.  10  the  annoyance  of 
mv  houfe,  i  nay  have  a  writ  jgainft  him  to  rr/j/V  his 
houfe.  So,  i(  a  perfon  have  a  paffagc  over  a  bridge, 
and  another  03g>it  to  rt/>.7ir  the  bridge,  who  fuffcrs  ii  lo 
fall  to  decay,  i^c.  ^'nv  AW.  Br.  z6i. 

RETE AI  ,  (rora  the  Fr.  r<i//v/.  i.  e.  A  , 

Revocation;  as  the  trptaliu^  oi  a  Aatute  is  the  revoking 
or  difannuMing  it.  Rajlal. 

It  n  fdid,  a  pardon  of  felony,  l^c.  may  be  repealed  on 
difprovinc  the  fwirgcllion.  \  Ktb.  19.  Sec  tiile /*(ir</rff. 

A  deed  or  *u'i  may  (land  good  as  to  part,  and  be  I 
repealed  for  the  icll.  S:y}e2\\.  And  a  defendant,  in  a  | 
fuii,  cannot  repeal  or  revoke  his  Warrant  of  .Attorney,  ^ 
^iven  loan  Attorney  10  appear  for  him,  i^c.  2  Lil.  Jtr,  ' 
A52;  without firil  paying  his  bi'l.  Sec  title  Attomrj. 
REPLEADER,  /ff//ja;ff#r  ]  To  plead  See 
« title  Vltiidtr.^  \  .  y  Gd  fintm* 

Repleader  is  to  be  had  where  the  pleading  hath  not 
brought  the  ifiuc  in  queilion,  which  w.u  to  be  tried  : 
Alfd,  if  a  verdi^l  be  given  where  ihcre  was  no  ifTue  joined, 
there  muft  be  a  Repleader  to  bring  the  macter  to  trial, 
t5\-.  2  UL  Jh.  460- 

In  deb:  on  a  Sheriff's  bond,  for  defendants  appr.irance 
in  B.  B.  upon  the  return  of  the  writ,  the  defendant  plead-  I 
ed,  that  he  had  appeared  Jamtdsttn^  ice.  and  on  this  they 
were  at  iflbe  ;  and  there  being  a  verdiifl  ibr  the  ptainlifT,  ^ 
a  Repleader  was  ailoA-cd,  bccaufe  the  apnexrance  was  not 
iriible  by  a  Jury,  but  by  the  record.  1  Leon.  90. 

Ic  was  held,  liiat,  at  Common  Law,  a  Kepkader  was  : 
-^rooted  before  trial,  hecaiifc  a  vcrdiik  did  not  cure  an 
immaterial  ifluc  ;  but  ihai  now  a  Repleader  ough:  never 
to  be  awarded  before  trial,  bccaufe  the  f^ult  in  the  itTue 
may  be  helped  by  the  Statutes  of  Jeffa:!s  :  That  if  a 
Repleader  is  dentted  where  it  (hould  b-  granied,  or  e  con- 
itrjzt  it  "  error;  and  the  judgment  in  Repleader  is  ge- 
neral, (ws.)  i^u^i  poi  ttt  rtplaatnt :  They  mull  begin 
again  at  the  nrlt  fault,  which  occafioned  the  immaterial 
Utue  ;  if  the  dec'aratijn  anJ  the  bar,  .»'td  the  rcplic-ition, 
be  all  ill,  they  mart  begin  Je/iova  \  but  if  the  bar  be  good, 
and  the  replication  ill,  u'iey  muil  bt-gin  at  tiie  replication ; 
and  Docolis  are  allowed  on  cither  li  fe  ;  and  a  Repleader 
cinnot  be  awardrd  after  a  default.  2  Sulk.  579. 

Though  a  Repltjdcr  is  allowed  after  vcrdid  ;  it  has 
been  adjudged,  not  to  be  awarded  after  demurrer :  (But 
a  Repleader  balh  formetly  been  granted  after  demurrer, 
and  likewife  after  the  di-murrcr  argued  ;)  and  thn  a  Re- 
pleader can  never  be  awarded  after  a  writ  of  error;  but 
only  after  ilTue  joined,  lf£.  l.aub.  147  :  yLtv,  \\o  : 
McJ.  Ca.  101.  See  thc/'&rn  of  a  Rtpltadtr,  Luiiv.  i6;z. 

REl'I.hGl.AKE,  ToTcdccir.  a  thing denined  or  t\ken 
by  another,  by  putting  in  le^al  furctics.  Sec  K'^'Uvia. 
10 


Rep:  tciAHS  de  Avehiis.A  Writ  brought  by  oitc 
whofe  cattle  are  dillrainrd,  or  put  in  the  p0L:nd,  on  any 
caufc,  by  another  perfon,  on  furety  given  to  the  Sheriff 
lo  profecotc  or  arfwer  tht  attion  at  Law.  F,  N.  B.  68  ; 
AV^  Ort^.  i  S.-at.-jH  8.  .-.4,  Ut  RipUviu. 

REPLEVIN, 

Plevi.\a  ;  from  rtpUpart^  to  redeliver  to  the 
owner  on  Pledges ;  i  145,  h. :  Of,  iot.^ke  ba^L*  the 
Pledge;  3  Ce-Jifli.  13  :  li  U  fometimes incorreiU/  ufedfor 
the  bailing  a  man. 

I.  Tht  Dffntutncf  thtTvm ;  end  lie gtmral Fr'tH' 

tipUi  of  tht  tiiii  cf  Refltviit, 

II,  More  far:icalarlj%  fsr  *vchat  Thingi  a  RefUviM 

hii  ;  and  for  nibom. 

III.  Of  tb*  dijerent  KinJi  cf  R^pUvint  \  tut  cf  -w^aJ 

Court  J  ibtj  iffitt  \  aitJ  of  tb:  Pcwtr  and  Duty  cf 
tbi  Sbtrif. 

IV.  x.Of  tbt Pltdj^et , emd tht Procttdhigt agtuaft tbm* 

X.  Of  tbt  Pieadmgt  and  DamtigtJ. 

v.  Of  tht  Original  Ifht,  and  tbt  /rW/^Wiihernam, 

VI.  I.  Of  tbt  ff'rir  ef  fttenJ  Delivtrair:t ;  aitd, 
t.  the  H^rit  De  Proprietaie  probanda. 

Vil.  Of  the  Writ  De  Rctorno  habendo ;  ef  Rrturm 
trrtpltxiftthh  ;  and  in  iL'bat  Manner  tbt  Sht- 
rijt  it  lo  return  and  txtcutt  fucb  Froct^ts, 

I.  A  RrPLEvr  N  is,  a  remedy  grounded  and  granted  oa 
aBiftrefs-;  being  a  redelivrrancc  of  the  thing  diilrained, 
to  remain  with  the  firft  potTcffor,  on  fecurity  (or  pledges) 
giv^n  by  him,  10  cry  the  right  Aith  the  diArainer,  and  to 
antWer  him  in  a  courfe  of  Law.— Or,  it  is  brini,ing 
the  Writ  cslled  Repltgiort  facial  t\>y  him  who  has  hi)ca;:Ic 
or  goods  dlllrained  by  another,  and  putting  in  furciy  to 
.  the  Sheriff,  that,  on  delivery  ot  the  thing  dillrained.  he 
I  will  profecute  the  x^on  againll  the  dalrainer.  Lti^/d.  t.. 
e.  12.  §  2 19 :  J  /*.;/?.  14?,  b. 

Replevin  is  a  Writ,  and  ufually  granted  in  cafes  of  dif. 
trefv,  and  //  a  matter  of  right ;  fo  that  if  a  man  graacs  a 
rent  uith  c'-aufe  o!  diltrel>,  and  grants  furttier.  iiui  the 
dillrefi  taken  lhall  be  irrcplcvifable,  yet  it  ri^y  be 
replevied;  for  fuch  redraint  is  .ngainll  the  natuic  of  a 
dithcif,  and  no  private  perfon  can  alter  the  commoa 
courl'c  of  the  Law.  Co.  Lit.  145. 

An  Aaion  of  Replevin  is  founded  upon,  and  is  the  re- 
gular way  of  contelting  the  validity  of,  a  dillrefs :  being 
.1  redelivery  of  the  plei^ge,  or  thing  tak-n  in  diiVcfi,  10 
I  the  owner,  by  the  SheriiT,  or  his  Dtputy :   upon  the 

1 owner's  giving  fecurity  to  try  the  right  of  the  didrcfs, 
and  to  icilore  it,  if  the  right  be  adjudged  againfl  him : 
after  which,  the  dillraincr  may  keep  it,  titi  trnder  made 
of  fufficient  amer.d5,  but  mud  then  rc  'eii^cr  it  to  the 
1  owner.  3  Ccmm.  e.^.p.  147,  cites  i  Jn/i.  145  .  HRep.  147. 
In  this  writ,  or  adian,both  pUir.iili' an.:  Jefcndant  are 
called  A.Jort  \  the  one,  i  t.  the  plaiottft',  fuing  for  da- 
!  ma,:cs-;  and  the  other.the  avowant, or  defendant,  to  have  a 
return  cf  ihegood«or  cattle,  a  Bisd.  H4:  Cro.  Elix  799  : 
2  i<Icii.  149.    Therefore,  either  party  niay  carry  dg-An 
the  caufe ;  and  if  the  defendant  give  nuiice.  and  do  not 
go  on  to  trial, the  Court  will  give  cults.again!l  him}  for 
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th;  dm;  reiCon,  the  dcrendir.t  may  not  nove  for  judg- 
ment of  nonruit,  unttfi  ihe  plaintiff  hii  eivcn  noucc  of 
ina!.  Byll.  N.P  tx, 

'l  hat  tlK  avowant  (the  perfon  miking  tV.e  difircfi)  is 
in  nature  of  a  p!aintift*,  ji^)pC3fi,  lA,  frorn  his  bciuj*  citlcd 
an  Artor,  ivhich  is  a  term  in  the  Cu  il  I.jw,  and  i^jriiicj 
pliintitf  ;  »dly»  irom  hi*  Ijtitig  cmiiled  to  have  jji^  ncnt 
Jf  rHvti  hitifidbt  and  uamagis,  as  pUiniifr;  )iiI,Vi  from 
this,  that  the  pl-iintitt  uuy  pli-jj  in  abitcmci't  of  tiie 
avowryi  conrcquendy  I'uch  nvuwry  muil  bi-  in  n.iturc  of 
an  action.  Cn<:'j.  (  '2:  t  Met.  \o\  :  2'e/v.  i^S. 

The  avowant,  being  in  natuie  of  a  piinntiff.  nctd  not 
aver  his  avowry  wiih  an  ht<  fM\u us  ejl  vn  i:\nrt.  more 
than  any  other  plaintiif  need  aver  bi>  count,  i  '/t^v^  263 . 
Sec  peji.  IV'. 

Nor  fliail  he  have  a  proiedion  call  for  him  more  tlian 
any  other  pUintirt'.  a  Snjf. 

But  though  an  avo-^ry  be  in  nature  of  nn  t^ion,  yet 
Ofi^  tenant  in  comnion  may  avow  fur  taking  ca.ilo  da. 
ma^e  feafant,  Cta.Ehx.  jjc. 

Replevin  is  an  adion  lountJcd  on  the  right,  and  dif- 
ferent  from  trefpafi.  Canb.  74  :  >V/v.  1^8  ;  Hob,  16  : 
fro  El)Z.  799. 

It  \%  now  held,  that,  as  no  Iard&  can  be  recovered  in 
this  adion.  it  cannot,  with  aoy  propriety,  be  confideted 
as  a  real  a^ion ;  though  the  title  oi  laitJi  may  incidentally 
come  in  queltion,  ai  it  may  do  in  an  aftion  uf  trefpafSiOr 
even  of  debt,  which  are  adions  m:rely  pcr/onal.  Fin;h*i 
La-o  3 16  :  and  fee  Coml.  476  ;  Fitz^.  109. 

rormcrly,  when  the  party  dillraincd  upon  intended  to 
dilpute  the  right  of  the  diilrert,  he  had  no  o:hcr  ptocefs 
by  ihc  old  Common  Law,  than  by  a  Writ  of  Replevin, 
T*l'l(giari  fai.sai\  tvhich  iffucd  out  of  Chancery,  com- 
manding the  Sheriff  to  deliver  the  dillrrfs  10  the  uuner, 
and  afterwards  lodojultice,  in  refpcd  to  the  matter  in 
dirpute,  in  his  own  County-Court.  F.  A.  B.  68.  But.  this 
being  a  tedious  method  of  proceeding,  the  bealU,  or  other 
goods,  were  lon^  detained  from  the  owrer,  to  hi&  great 
lofs  and  damage,  i  Infi.  119.  For  which  reafon,  the 
Statute  of  Marihriiige,  ($a  3.)  r.  21,  direds,  that 
(without  fuinga  writ  out  of  the  Chancery  J  the  Sheriff  im 
mediately,  upon  plaint  to  him  made,  fhall  proceed  to 
replevy  the  goods.  See  pcjf.  III.  And,  for  the  greater 
cafe  of  the  parties,  it  is  farther  provided,  by  Jiai.  1  t5  2 
P.  M.  €.  1:,  that  the  Sheriff  fhall  make  at  Icaft  four 
Deputies  in  each  county,  for  the  fole  purpofe  of  making 
Replevins.  See/*/?.  111.  Upon  appiication,  therefore, 
either  to  the  Sheriff,  or  one  of  his  f.nd  Deputies,  fecurity 
is  to  he  given;  in  purfuance  of  the  llitute  of  H'f^m.  2. 
13  EJiu.  I.  c  2;  ift,  That  the  party  replevying  will 
purfue  his  adion  againll  the  dillrairori  for  which  pur- 
pofe he  puts  in  pltgUt  Je  projcquttuhtOr  pledges  to  profc- 
cuie  :  adiy,  Tnat  if  the  right  be  determined  agairirt  him, 
he  will  rettjfn  the  diftrcfs  again  ;  for  which  purpofe  he  is 
alfo  bound  to  find  pitgU$  tie  rtt^rno  babado.  See  pcjl ,  W , 
Belides  thefc  pledges,  the  fufficiency  of  which  is  difcrc- 
tionary,  and  at  the  peril  of  the  Sheriff,  the  fiat,  1 1  Gto.  2, 
f.  19.  §2;.  requires,  that  the  officer,  granting  a  Reple- 
vin on  adtllrefs  for  rent,  fliall  oke  a  bond  with  two  fure- 
lies  in  a  fum  of  double  the  value  of  the  goods  dillraincd, 
conditioned  to  profccute  thi  fuit  with  cftcd  and  without 
delay,  and  /or  return  of  the  goods ;  which  bond  fli.!!!  be 
-iiligncd  to  ihe  avowant,  or  perfon  making  cognizmcc, 
oa  requelt  made  to  the  ollicrr ;  and.  if  forffiied,  nriay  be 


ifued  in  the  name  of  the  aflignee.  See  /c,^  fV.  An4 
certainly,  at  the  end  of  alt  (fiftrclfes  U  only  to  compel  the 
party  dillrainrd  upon,  to  fatisfy  the  d.-bt  or  dmy  nwing 
Irom  him,  ihi^  end  is  as  well  anfwered  by  fuch  (ufuierit 
I  fureiie^,  as  by  retaining  the  very  dilUtfi.  which  mi^ht 
trcquently  occafion  grc^t  inconvenience  to  the  owner; 
I  and  that  the  Law  never  wantonly  iiiflid?.    T'>r  Sheriff* 
i  on  receiving  fuch  fecurity,  is  immediately,  by  hit  oAiccrs» 
to  caufc  tic  chsttcls,  taken  in  diftrcfs,  to  be  rcdured  into 
'  the  poffefiion  v(  the  patty  dilV^ined  upon;  unlcA  the 
dillrjiror  claims  a  p'Opcriy  in  the  goods  fo  taktn.  For 
if,  by  this  mcil'.ol  0/  dilltcfs.  the  cilltitiior  h.ippcni  to 
1  come  again  into  pufftffion  of  his  o^n  property  in  goods, 
svhich  before  lie  had  lull,  the  La-v  allovis  nlm  to  keep 
them,  wiii.out  any  rcArcnce  to  the  manner  by  which  he 
1  thus  has  rrgsioed  potKtlion;  being  a  kind  of  pcrfunal 
'  Rfmitifr  Sec  title  ReMiiur,    If,  thcrcfoic,  the  diilrainor 
claims  wy  fuch  proprrty,  the  party  replevying  muR  fue 
out  a  writ  de  yt'tprutatt  prchantia^  in  whiih  the  Sheriff  it 
to/«»Tv.  by  an  iriqucft,  in  whom  the  f  reptrty»  picvious 
to  ilic  diilicfs,  fubfiftcd.  Futib.  L.  316.    Ai.d  if  it  be 
found  to  be  in  the  dillrainor,  the  Sheriff  can  proceed  no 
fnrther ;  but  mull  return  the  claim  of  properly  to  the 
,  CuUft  of  K.ing*s  Bench  ur  Common  Plcai,  to  be  there 
I  further  piofccutcd,  if  tl-ought  advilablc,  and  there  finally 
determined.  Co.  Lit  I45  ;  Finch.  L.  450. 

But  if  no  claim  of  proper  ty  be  put  in,  or  if  (upon  trial) 
the  Sheriff*!  inqnell  determines  it  againfl  the  diftrainor  ; 
then  the  Sheriff  is  to  replevy  the  good* ;  (making  ufc  of 
I  even  force,  if  thedillrainor  makesrcri'lance;  ilajl.  193;) 
\  in  cafe  the  goods  be  Icund  within  his  county.    But  if  the 
I  dillrcfj  be  carried  out  of  the  county,  or  concealed,  then 
the  Shetiff  may  rctu-n,  that  the  goods,  or  beads,  arc 

I'  thigMtii ;  tloigaia,  carried  to  a  dilla'tce,  to  places  to  him 
unknown  :  anj  thereupon  the  party  replevying  (hall  have 
a  writ  of  capiat  in  '-vnhereami  in  'vctita,  (or»  moie  pro- 
I  pcrly,  rfpmic,)  Hamio\  a  ttim  which  fignifies  a  fecond 
>  or  reciprocal  dillr'fs,  in  lieu  of  the  tirlt  which  wa« 
\  eloigned.    It  is  therefore  a  com:nand  to  the  Sheriff  to 
I  t^kc  other  goods  of  the  dillrainor,  in  lieu  of  the  ditirefi 
formerly  taken,  and  eloigned,  or  withheld  from  the  owner, 
A'.  5.  69,  73.    So  lhat  here  is  now  difUefs  againil 
'  diflrcfs;  one  being  taken  to  anfwer  the  other,  by  way 
\  of  reprifal,  and  as  a  punithmcnt  for  the  illegal  behaviour 
of  the  original  didrainor.  t't^r  which  reafon,  goods  t^ikcn 
in  iu::hcnsam  cannot  be  replevied,  till  the  original  dif- 
ucfs  is  forthcoming.  3  Comm.  c.  9.  See  prJI.  iJi. 

But,  in  common  cafes,  the  good^  arc  tlclivcred  back 
to  the  party  replevying,  uho  i&  tht-n  hound  to  bring  his 
adion  of  Replevin;  which  may  be  proftcutcd  in  the 
County-Court,  be  the  difircfs  of  wl.at  value  it  may, 
2  Itji.  139.    But  cither  parly  may  rcincvc  it  to  the  fu- 
pcrior  Courts  of  King's  B;nch  or  Coiim^on  Plcar,  by 
j  wiit  of  reiorJarit  Or  pcrrf ;  z  Injl,  a;  ;  the  pLiintiff  at 
plvafure,  the  defendant  upon  reaion^btc  cau'c;  F.  N. 
69,  70:  And  al.'b,  if  in  the  courfe  of  proceeding  any 
right  of  freehold  comes  in  quellton,  tl.c  Sheriff  can  pre. 
I  cecd  r.o  farther ;  fo  lhat  it  is  ufgal  10  tarry  it  up,  in  the 
;   firll  infiancc,  to  the  Courts  of  H'tJiirAi-p.ei  .Plai,  Ftnch^ 
L.  317.    Upon  this  adion  brought,  aud  a  dcclaraiiun 
delivered,  the  diilrainer,  who  is  now  the  defendant, 
makes  Avy.vry;  that  is,  he  at-civs  taking  the  dillrefs  in 
hi;:  own  right,  or  the  right  of  his  wife  ;  and  fcts  forth 
ihc  reafon  of  it,  as  for  rent  arrerc,  damage  done,  or 
4^2  other 
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Other  ciufe  :  or  eT(r»  if  he  Judifies  tn  another's  right  as 
hit  bailiff  or  fervant,  he  is  Ihid  to  make  Cognizance: 
that  is>  he  acknowledges  the  lakingi  bui  infiiU  ihac  fuel) 
U king  was  U'gil,  a*  he  at^cd  by  itic  command  of"  one 
who  had  a  right  lo  diflrain  :  and  on  the  truth  and  legal 
merits  of  this  avowry  or  cognisance  the  caufc  is  di-ier- 
mined.  Jf  ii  be  determined  for  the  plaintifF,  viz  that 
the  diArcfs  was  wrongfully  taken  ;  he  hns  already  got 
his  goods  back  into  his  own  poircllioni  and  (h.ill  keep 
them,  and  moreover  recover  damage?.  F.  N.  3.  69. 
Sce/rt/,  21  //.  S.  19:  and  IV.  But  if  liie  dc 
fendant  prevails,  by  the  dttault  or  nonfuic  of  Che  p!a:n- 
tifF,  then  he  lhail  have  a  writ  t/f  niorni  habtmiot  where- 
by the  gooJi  or  chattels  (which  were  ditlrained  and  then 
replevied)  are  retivned  again  into  his  cufloJv  ;  to  hs 
fold,  or  oiherrti'c  difpcsfeJ  of,  as  if  no  Replevin  had 
been  made.  And  at  the  Common  Law,  the  pI;itiitifF 
might  have  brought  another  Replevin,  and  fo  i*  iitfai- 
turn,  to  theiniolirr.nble  vexation  of  the  defendant.  Wiicrc- 
fore  the  ftaiiiie  of  tfejin.  2.  r.  r>  rellrains  the  plainltlfi 
when  nonfuiicj,  from  fuing  ouc  any  frclh  Replevin;  but 
allows  him  a  judicial  writ,  iduing  out  of  the  original  re- 
cord, and  called  a  Writ  of  Sean.i  Dchventr.ce,  in  order  to 
have  the  fame  diftrcfs  again  delivered  to  him. on  giving  the 
like  fccurity  aj  before.  And,  if  the  plaintiff  be  a  fecond 
lime  nonfui;,  or  if  the  defendant  has  judgment  upon  ■ 
verdict  or  demurrer  in  the  firft  Replevin,  he  lh.ill  have  a 
Writ  of  Rcnrrn  irreplevifablc  :  after  which,  no  Writ  of 
Second  Deliverance  (h.i!l  be  allowed,  s  I'lji.  34O.  Out 
In  cafe  of  a  difticfi  for  rent  arrere,  the  Writ  of  Second 
Deliverance  is  in  efieft  taken  away  by  flat.  17  Car.  x. 
c.  7  ;  which  direfls  that,  if  the  plaintiff  be  nonfuit  before 
ifTue  joined,  then,  upon  fuggeflion  made  on  the  record 
irmaiurc  of  an  avowry  or  cognizance  ;  or  if  judgment 
be  given  againfl  him  on  demurrer,  then,  without  any 
fuch  fuggeliion  ;  the  defendant  may  have  a  writ  to  in. 
quire  inio  the  value  of  the  diftrcfs  by  a  Jury,  and  flinll 
recover  the  amount  of  it  in  damages,  if  Icfi  than  the  ar- 
rear  of  rent ;  or,  if  more,  then  fo  much  as  (hatl  be  equal 
to  fuch  arrecr,  with  coUs :  or,if  the  nonfuit  be  after  tlToe 
joined,  or  if  a  verdifl  be  againA  the  plaintiff,  then  the 
jury  impannelled  to  try  the  caufc  thall  inquire  concern- 
ing the  fom  of  the  urrcars,  and  the  va!uc  of  the  goods, 
Ise.  dirtrsined  :  and  Thereupon  the  defendant  fhall  have 
judgment  for  fuch,  or  fo  much  thereof,  as  the  goods,  f^c. 
diftrained  amoutitcd  unto  :  -And  if  (in  any  of  thefe  cafes) 
the  Jirtrefs  he  ir.fufficieni  to  nnfwcr  the  .irrears  diftrained 
for,  the  defendant  may  lake  a  farther  ditlrefs,  or  dif- 
treffei.   Sec  1  6\.    Gut  otherwif^,  if,  pending  a 

Replevin  for  a  former  didrcfs,  a  m.-in  dillr.Vms  ap."iin  for 
the  fame  rent  or  fervice,  then  the  party  is  not  driven  to 
bis  aflion  of  Replevin,  but  fliall  "have  a  writ  of  recap- 
tion, and  recover  d.iTn.iges  for  the  dclcndant,  the  re-dif- 
trainer's,coniemptof  the  procefsof  iheLaw.  N.  B.  ji. 
3  Ctmm,  c  9.  6ec  title  Raapum, 

II.  It  is  a  general  rule,  that  the  plainiiif  ought  to  have 
the  property  of  the  goods  in  him  at  the  time  of  the  tak- 
ing :  and  not  only  .i  general  property,  which  every  owner 
hath,  bu:  alio  a  fpetjial  properly,  fuch  as  .1  pcrfon  hath 
who  hath  goods  pledged  with  him,  or  who  hath  ihe  cat- 
tic  of  another  to  manure  iiis  lands^  ^'c.  is  fufKcieni  to 
maintain  a  •Replevin,  and  in  fuch  cafes  cither  party  may 
bring  a  Replevin.  Co.  Lit.  14.5  :  Wuichzd. 


A  Replevin  doth  not  ITe  of  tliingi  which  irc  fh'a  me* 
rurtr.  as  conies, lures,  monkies.dogs,  i2<.\  but  it  thing:, - 
uild  by  nature,  arc  made  tame,  or  arc  reclaimed,  fo  long 
as  they  continue  in  that  condition,  they  belong  to  thj- 
perfon  who  hath  the  poficflion  of  them,  and  he  may 
bring  Replevin  ;  and  the  general  rule  herein  fecmstobe, 
that  a  Replevin  ties  for  any  thing  that  may  by  Lsw  be 
diflrained.  iRcl.  Abr.  j^^Q'.  Qodb.  \%\.  bee  title  Z)//?r^i. 

\Vc  read  of  Crtffw  re^hgiati,  hounds  replcwed,  in  a 
cafe  between  the  abbot  of  St,  Alian^i  and  Cecjfrey  Child, 
•wici,  »4  Hft.  3. 

Goo6>  may  be  replevied  by  Wrir,  which  is  by  the 
Common  L\w,  or  by  plaint,  which  is  by  Statute  Law, 
lor  the  more  fpeedy  having  again  their  cattle  and  goods. 

A  RrplL-viu  lies  of  a  U  verei ;  for  it  has  oaimum  mer' 
tetiMi  for  the  fame  reafon  it  lies  of  z/trrer\  but  it  is 
laid  not  to  lie  for  a  mifliffdog,  though  an  af*i)n  of  ircf- 
pafs  will.  Br,  Repl.  64. :  3  Rol.  Mr.  430.  Sed  ^utertf 
Replevin  lies  of  a  fwarm  of  bees.  A  A'.  B,  &8.  , 
But  not  of  trees,  or  timber  growing  ;  nor  of  things 
annexed  to  the  freehold,  becaulc  fuch  things  cannot  be 
didrained ;  yet  Replevin  )ies  of  certain  iron  belonging 
to  ihe  party's  mill.  F.  N.  B.  68, 

So  Replevin  doth  not  lie  of  deeds  or  charters  concern* 
ing  lands ;  for  they  are  of  no  value,  but  as  they  relate 
thereto.  Bro.  Rr^l.  34, 

Nor  of  money,  or  leather  made  into  flioes.  A/^r394; 
2  Browni,  tT,g. 

If  a  mare  in  foal,  a  cow  in  calf,  i^<-.  are  diflrained,  and 
they  happen  to  bring  forth  their  young,  whitll  they  are 
in  the  cuitody  of  the  diflrainer,  a  Replevin  He$  for  the 
foxl,  calf,  ^c.  Bro.  Rffif,  41  •  F.  N.  B.bg:  1  StJ.  82. 

Replevin  ties  for  a  fhip  ;  fo  for  the  fails  of  the  fhip. 
March  no:  Rnym.  X32.  Replevin  lies  not  for  goodt 
taken  beyond  fea,  thriugh  brought  hither  by  the  de- 
fendant afterwards-  i  SLsvj.  91. 

He  that  brings  Replevin  mud  have  an  abfbluce,  or  at 
leaftafpecial.propertyin  the  thing  diflrained ;  and  there- 
fore feveral  men  cannot  join  in  a  Replevin,  unlefs  they 
be  joint-tenants,  or  tenants  in  common.  Executors  may 
have  a  Replevin  of  a  taking  in  I'lta  ifjiatoris.  So,  if  the 
caitle  of  ay>wr /a/r  be  taken,  and  ihe  afterwards  inter- 
marry, the  hulband  alone  may  have  Replevin;  but,  if 
they  join  after  vcrd:il,  judgment  will  not  be  arrefled, 
bccaufQ  the  Court  will  prcfume  ihcm  jVmtly  intcretlcd  ; 
(as  they  may  be,  if  a  diftrcfs  he  taken  of  goods  of 
which  a  man  and  woman  were  joint-ten.)t:ts,  and  alter- 
Avards  intermarry  ;)  the  avowry  aJmitting  the  property 
to  l>e  in  the  manni^r  it  ii  laid.  B.iU.  N.  P  f.  4-/-53. 

If  1  diflrain  another's  cattle  damage-fcaiant,  and» 
before  they  are  impounded,  be  tenders  me  fufficieot 
amends  ;  now,  though  the  original  i.-.Iciog  wasUwful,  my 
fubfiquent  detainment  of  ihem,.ificr  lender  of  amends,  is 
wrongful,  and  he  flull  Kavcan  .li^iio'n  of  Replevin  agatrft 
me  to  recover  them;  in  v-hich  he  lliall  recover  da- 
mages only  for  the  detention, .Jitul  not  for  the  caption, 
■bccaufc  the  original  taking  was  lawful.  /'.  A'.  B.  6g. 
Sec  3  Cai:im.  c,  9.  But  :f  the  tender  were  before  the  talc- 
ing, the  taking  is  tortious  :  if  after  impounding,  nei- 
ther the  taking  nor  detaining  is  tortious.  And  after  the 
ax'owani  has  had  return  irreplevilaiile,  yet  if  the  plain- 
make  futncienc  tender,  he  may  have  hiiaiflion  of  driiitM 
for  the  detaioer  after*  Bull.  A*.  P.  60. 

III.  Rf.ri,BviK 
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nr.  Rhplevik  may  be  made  either  by  original  writ 
of  Replevin,  at  Common  Law,  or  by  pUint,  under  tUe^^a/. 
cf  AW.  52  //.  3.  e.  21  :  Co.  Lit.  H5  :  F.  N.  B.  6g. 

The  following  arc  the  words  of  tlii^  lUtutc :  "  That 
if  ihc  bcalh  of  any  perfon  be  i*krn,  and  mougfuiiy  with- 
holden,  the  Sbcriif, after  compLiint  made  tohim  thereof, 
may  deliver  them,  without  lec  or  gaiafayingof  him  that 
looii  the  bealts,  if  ihcy  were  taken  out  of  liberties ;  and 
U  ihc  hearts  were  taken  within  any  libertiej,  and  the 
baililTot  the  liberty  will  oot  deliver  them,  then  the  She 
riff',  (or  default  of  thofc  bdiliff$>  Oiould  caul'e  them  to  be 
delivered.'* 

The  mifchiefs  before  this  a£l,  as. has  been  already 
hinted,  wfre  ihe  grcac  delay  and  lufi  the  party  was  at, 
by  having  his  bealU  or  goods  withbolden  from  him  ;  as 
alfo  that,  when  cattle  were  diurained  nnd  impounded 
within  any  liberty  which  had  return  of  writs,  the  thcrilF 
was  obliged  to  make  a  warrant  to  the  b^iiliifof  the  li- 
berty to  make  deliverance  ;  and  there  was  another  mif- 
chief,  when  the  diiUefs  was  taken  without  and  im* 
pounded  within  the  liberty.  To  remedy  which,  iiy  this 
llatuie,  the  Slieriff",  en  f/amt  mttJe  to  hi;:!  iviiieut  lurti, 
may,  cither  by  parol  or  precrrpt,  command  hii  bailift'  to 
deliver  the  bearts  or  goods,  tha:  is,  to  make  RepU^in  of 
them  ;  and  by  thefe  word>  (pcji  jiur/mewa/n  Jih  ff^^) 
the  Sheriff  m:iy  take  a  plaint  out  of  the  County-Coutt, 
and  make  a  R<p!evin  prefently,  which  he  is  to  mtfr  in 
the  Court ;  as  it  would  be  inconvenient,  and  againlt  tlie 
fcope  of  the  llatute,  that  the  owner,  for  whofe  benelic 
the  llatute  was  made,  Ihonid  tarry  for  his  beall^  till  the 
next  County-Court,  which  is  holden  from  month  to 
month.  And,  by  thisa^.  the  Sheriti'  may  bold  plea  in 
the  County  Court  on  Ref>levinhy  plaint,  though  the  value 
be  of  40/.  or  above;  and  yet,  in  other  adlions,  he  (hail 
only  hold  plea  where  the  mat'er  is  under  40/.  value. 
aV^.  139:  13  Ca.      :  I  Kit.  205  :  Da!t.  Sh.  430. 

Rtple  vim  by  writ  iJTuc,  properly,  out  of  Chancery,  re- 
turnable into  tiie  Courtsof  K.  8.  and  C.  B.  at  H^tjimiii' 
fitr.  F.  N.  B.  68  :  CVM.  D>ftr.  &  RtpL  68.  and  fojl.  V. 

Replevins  by  plaint  arc  made  by  the  SheritFby  force  of 
the  above- mentioned  liatute  of  MarUbridit ;  by  which  he 
directed,  cn  tcmplahit  madt  to  him  by  the  party,  that  his 
goods  or  cattle  are  diiirjiined,  to  command  hit  baiiift' 
(which  may  be  by  parol  or  precept)  to  make  deliver, 
ance  ;  and  which  plaint  may  beiaken  at  any  time,  and  as 
well  out  of,  as  in  Court.  Bra.  R«pl.  pi.  4  :  Co.  Ut.  145  : 
!/«//.  139. 

It  becomes  the  Sheriff's  July,  on  ccmpUint,  by  parol 
or  by  precept  to  his  hatiilF,  to  replevy  the  cati>e,  which 
frtctpt  fnay  b<  gtutu  hffurt  any  Countj  Ci>iirt  i  but  fuch 
plaint  is  afterwards  to  be  entered  bv  the  party  whumade^ 
fihecomplaint,  and  not  by  the  Sherifi*.  x  Cam.  Rep.  ^^i. 

Tftc  iflion  of  RfpUtttt  is  of  tkvo  foru  :  I.  in  the  dc- 
tiHtt\  2.  In  thcdV/irtwr.  Where  the  party  has  h. id  hi» 
yood*  redelivered  to  him  by  the  Sher.if,  upon  a  writ  of 
Replevm,  or  up^m  a  plaint  levied  before  nim,  the  aCMon 
is  in  the  detimtfy  but  where  th<  ftirrift*  has  not  made 
/tich  Replevin,  but  the  defendant  lliit  has  the  goods,  the 
aflion  is  in  the  detmet :  However,  of  late  years,  r.o  action 
has  been  brought  in  the  dtiinet,  though  there  is  much 
curioui  leatnii'.g  in  the  old  bocks  concerning  it.  The 
advantage  the  plaintiff  has  in  bringing  an  action  of  Re- 
plcvla  in  the  duuitt,  la  piefcrcAcc  to  an  a^oo  of  tref- 


pafi  dt  hiitif  a/portautt  is,  that  he  can  oblige  the  defend* 
ant  to  redeliver  ti.e  goodi  immediately,  jn  cafe,  upon 
m.tkin^  Wi^  avowry,  they  appear  to  be  repleviuble  :  but 
as,  in  luch  cafci,  he  may  moie  fpcedily  have  them  deli- 
vered to  him  by  app';c2tion  to  theShcriffin  the  common 
way,  ic  is  of  noufe  ;  unlefi  thcdtllraincr  have  clwgncd  the 
goifds,  fo  that  the  ^^berilT  cannnot  get  at  them  to  make 
Replevin;  and  in  fuch  cafe  the  plaii.tiff  m:iy  bring  an 
aftioii  cr  Replevin  in  the  dttintiy  iiid,  afier  avowry, 
pray  that  the  defendant  may  gage  deliverance  ;  or  he 
may,  upon  return  of  an  tlon^avtt  to  the  p'urin  writ  of 
Replevin,  have  a  writ  to  the  Shcri.T,  commanding  him 
10  take  other  bcaH^,  ^r.of  the  defendant  in  ivithtmam  : 
But  if  the  defendant,  before  the  return  of  the  iv/Vjfrfr- 
naMt  apjwar  to  the  writ  of  R-'plevin,  and  offer  10  plead 
nen  itptt^  it  ihall  flay  the  ivi:htrnar% ;  lor  the  defendant 
ihall  !iot  be  concluded  by  the  iciurnof  anr.V^^flv//,  fmcc 
the  Sheriff  can  make  no  other  return  wh:re  he  cannot 
find  the  thing  to  be  replevied   Bull.  N.  /*.  c.  4. 

The  [lundreJ  Court,  and  Courts  of  Lords  ofM-uior*, 
may  If  prcjinptiou  hold  pica  in  Rtpie^-tn,  fo  msy/wj- 
dcnta///  nave  power  to  replevy  goods  or  cattle;  but  that, 
it  fcems,  pifji  6t  hy  praitft  of  the  Court  after  a  plaint 
entered,  but  not  by  parol  complaint  out  of  Court. 
Carih.  380. 

Thcrc'bre,  where  in  trefpafs  for  taking  goods,  ISt.  the 
defend.int  julli6cd  that  the  place 'uz/rr^,  &c.  was  a  iiun- 
drcd,  and  time  out  of  mind  hsd  a  Courc  of  all  adions, 
RepU  vi'itt  ice.  grantabic  in  or  out  of  Coutt,  •virtuu  cujus, 
&c.  1  he  queUion  was,  If  gsod  cr  not  ?  And  the  rea- 
lun  of  the  doubt  was,  becaufe  the  County-Court  couM 
notJiold  plea  in  R^p/tvtn  at  Common  Law  ;  but  were  en- 
abled by  the  S'.atu:e  o(  Marlttridge^  which  extends  not 
to  the  Hundred  Court,  which  is  a  Court  d^riued  cut  of  iht 
Cottn.-yCeurt ;  but  p<r  Cur.  clearly,  Sup^jofjiig  they  may 
g:aiit  them  in  Court,  yet  they  cannot  prcfcrit)e  to  grant 
them  auto(  Court.  2  Salk.  580:  5  Mod,  2$z:  ^ijv.674  * 
Cartb,  380  :  1  U.  Rajin.  219. 

The  Sheriff  c&lt^fd  to  grant  RtpUv'tnt  in  all  fuch- 
cafci  AS  they  aiv  allowed  by  Law  ;  and  the  oHiccr  who 
takes  the  goods,  by  virtue  of  KR<pUvia  iffutug  for  what 
caufc  focver,  is  not  habit  to  an  aftien  cftrtjpafi^  unlcfj  the 
party,  in  whofe  pofftffion  the  goods  were,  ilaimi praptriy 
in  ttiem  :  And  nutc ;  that  in  all  cafes  of  milbchaviour  by 
the  Shctift',  or  other  ofticer;,  in  relation  to  R/pln/im,  they 
are  fubji-f)  to  the  control  of  the  King's  fuperior  Courts, 
and  punilhable  by  atuchmcnt  for  fuch  milbchaviour. 
Cari/t.  381, 

And  thojgh  the  Shciff  may  grant  Rtp!tvi»s  Ij  plaint, 
and  may  p'ocecd  thereon  in  hisCounty  Court,.>ci  if  any 
thing  touching  freehold  come  in  queftinn,  or  u->cient 
denicfnc  be  pit-aded,  the  Sheriff  can  proceed  no  further 
nor  can  any  fuch  pn-ctidings  be  carried  ou  in  tiic  Hun- 
dred Court,  Couu.JJaron.or  any  other  Court cLiiming  a 
jorifdiCtion  hertii  by  prefcription.  z  U.y,^  :  4.  JJ, 
6,  30  :  Co.  itt,  14;,  ^. 

So,  when  the  King  is  party,  or  the  taking  is  in  right  of 
the  Crown,  in  (heie  cafes  the  Sbcrift'  it  10  turceafe.  Brot 
Repl.pl.  3  :  I  Bro-jjni.  3. 

Where  an  A£l  of  Parliament  order:  a  diilrcfs  a/id /aU 
of  good  >,  T 11 1  s  in  tiatMii  c/  r.n  Execuiion,  and  Repltvin 
does  net  lie;  but  ir  the  Sheriir  grants  one,  yet  it  is  net 
fuch  acoDieinpt  as  lograat  an  a;ucbnicju  againft  him  ;. 

and 


REPLEVIN   III;  IV.  I. 


ftnd  PvA'eli,  Juftice.  tj\^.  He  remembsrcd  a  cife  in  the 
Exclicqdtr,  whrre  a  ditlrcts  \vi\  taken  for  a  fee^farni 
rent  due  to  the  Knij,  and  a  Replevin  granted*  ytt,  cn 
deb.tcc,  no  attachment  w.d  granted,  though  it  wai  in  the 
Kina;'i  cafe.    7>s>i  12  6''',  3.  in  C.  B.  BraJ/haxv*i  caCc 
But  it  it  now  dctcnninfd  thar,  if  good*  be  taken  in  execu- 
tion, (or  on  a  ccrvidiun  before  Jofliccj.)  ihc  Sheriif"  0»iH  ; 
not  make  Replevin  of  ibcm  ;  and  if  in  fucb  cal;  ihe 
Sheriff  fliould  make  Replevin,  he  woald  fubjrA  himfeif  ' 
to  an  attachment ;  for  grwds  are  only  rrplcvirablc  where  I 
they  have  been  ukcn  by  way  of  diffrcb.    BuU.  iV.  /*. 
r.  4./.  cj.  I 

The  foltowinf;  is  the  provlfion  of /a/.  xtS  t  P.'-S  M. 
r.  12,  already  alludcJ  tn  ;  "  That  the  SheiilF  ili  ill  at  bii 
firrt  county-day,  or  wiihin  two  months  after  he  rrccivei  | 
the  pitcot,  depute  and  prirclaim  in  the  Iliire-tOJt  n  four  de-  | 
putics  to  tnske  Replevin?,  not  dATlIing  twelve  mile*  dif- 
tint  from  one  another  ;  on  pain  to  forfeit,  for  cv.-ry 
month  he  wants  fuch  deputy  or  deputies,  5/  to  be  di- 
vided between  the  King  and  the  prol'ccuior.**  1 

IV.  I.  When  the  Sheriff  mtkes  Replevin  he  ought 
to  take  two  kinds  of  pledgei ;  f/ejii  de  pri^ejuendvt  by  the  ; 
Common  Law,  and  fUgH  J*  reftms  ffalvK.^o,  by  the  fta-  ^ 
tute  of  /f'V,?.  2.  c.  2  ;  by  which  it  U  provided,  '*  that  , 
Sheriff*  or  Bailiffs,  from  tUenceforth,  fhsll  not  only  re-  I 
ceivc  of  the  plaintiff  pledges  for  rurfuing  the  fuit,  before 
they  make  deliverance  of  the  di^l^e^^,  but  alfo  for  return  , 
of  the  bead-t,  if  return  be  aA-ardcd  :  and  if  any  t»ke  ' 
pledges  otherwife,  be  (hall  anfwer  for  the  price  of  the  ^ 
bcafls,  and  the  lord  that  dillrain;  lliall  have  his  recovery  , 
by  writ,  that  he  lliail  reflore  to  him  fo  many  boalh  or  < 
cattle  ;  and  if  the  plaintiff  be  not  able  to  rcllore,  his  fu-  1 
perior  fliail  reflore." 

In  the  contUuiftion  hereof  the  following  points  hare 
been  ruled,  and  opinions  holdrn  :  { 
If  the  Sheriff  returns  in(uf!icient  pledges,  he  fhall  an-  i 
fwer  according  to  the  llatuie:  for  infufKcient  pledges 
arc  no  pledges  1.1  Law  ;  and  fuch  pledges  mutl  not  OJily 
be  fufitcleni  in  eftate.  iftz,  capable  to  Anf*er  in  value,  1 
but  hkewtfe  fufficicnt  in  Law,  and  under  no  incapacity  ;  ' 
therefore  infants,  ferae  coverts,  pcrfons  outlaned,  CJr. 
are  not  to  be  taken  as  pledges*  nor  are  perfons  politic,  or 
bodies  corporate.  Co.  Lit.  145  :  2  InJI.  340 :  ioC«.  loz. 

In  Replevin  the  Sheriff  did  not  return  any  pledges, 
and  after  iffue  joined  and  found,  it  was  moved,  if  they 
could  be  put  .n  by  the  Court  after  vcrdi^ ;  and  the 
Court  held  they  might,  notwtthtUnding  the  ftatute  of 
H^ejim.  X,  as  before  that  Aitute  the  Court  might  take  . 
pledges  on  the  omitHon  of  the  Sheriff ;  and  a  divcrfity 
was  taken  between  pledges  for  profecuting,  which  were  1 
at  Common  Law,  and  fre  retama  haher.th  given  by  this  ) 
(tatute ;  jnd  the  Court  held,  that  though  on  default  of 
the  Sheriff  he  was  fubje^l  to  the  aAionof  the  party,  th:it 
yet  the  taking  of  pledges  by  the  Court  did  not  make 
the  judgment  erroneous,  i^ay  I  ;6.  Ar.d  that  the  omtf- 
fion  of  pledges  of  the  finl  defcri^tion  is  error ;  but  the 
ominionof  pledget  de  reit'-no  bahtnde  does  not  vitiate 
;he  proceedings,  but  fubjefls  the  Sheriff  to  an  a^ion. 
Sec  •  yo!t.  439  :  Cro.  Car.  594.  And  if  the  Sheriff' omit 
to  take  bond,  parfuant  to  the  Jita  1 1  Gn.  2.  r.  19,  (fee 
ante  I.  and  ^t^l.)  an  attachment  will  not  be  granted,  but 
Che  remedy  is  by  aftlon  againft  bim.  a  Ttrm  Rep.  617. 


A  Replevin  by  plaint  was  fticd  In  thf  ^KfrffS  Court 
in  Ltndsit  ard  pledges  were  fotnil  rHern»  hahnJt,/!, 
Ccc.  thi*  p'aint  wat  removed  according  10  their  cullom 
into  ih-  Mayors  Court,  and  after  into  the  KJngS  Bench 
by  ftnhrari,  and  there  oyer  of  f(T;/6rdr/ being  demanded, 
the  party  declared  in  S  R.  On  this  a  return  was  a  .var  Jed, 
ar.d  on  an  tlsngat*  iciurotd,  a /:ire  fa<:at  went  ag^irii  the 
pledge*  in  thi:  ahrr.ff'j  Court  of  LjudcH.  On  demurrer, 
tlietjuellion  wa«.  Whether,  th:»  cafe  being  removed  by 
efrtitrari,  the  plccfgrs  in  the  inferior  Court  are  dif- 
CAargcd,or  whctltcr  they  remain  liable  to  be  charged  by 
iht»  fctrtfadctf  It  was  adjudgrd,  that  the  plccgei  were 
o:)t  difchargcd.  Si.-'r.  244  :  a  4ZI  .  Cvni^.  1,  3- 

'J  he  p!iintiff  decLred.  ifot  he  didrained  for  7/.  10/. 
rent,  rct;rvcd  on  i  leatc,  and  thit  the  defendant  ixX\- 
vered  th:r  cattle  without  takirg  plrdge^;  to  which  the 
defcni&nt  pleaded,  mat  the  p'^intiff  in  Replevin  deli- 
vered to  him  3/,  lOi.  for  picJ^t*,  which  he  accepted  t 
and  on  demurrer  tne  Coui:  hrid^  iliat  pledge*  being  to 
be  found  to  anfwer  ti.e  party,  if  he  had  good  caufe  of 
a*<)wry,  and  to  be  arfAerabIc  .*or  amercement  to  the 
King,  i!  nonffliied.  or  if  it  he  found  ?g.iinll  him;  the 
taking  of  money  (or  a  pledge  wis  not  lawful ;  and  that 
although  he  might  take  money  for  pledgi-s,  yet  he  ought 
not  to  accept  lefi  thar.  the  ptamtlff  *>  demand  ;  .on  wiiich 
account  the  Court  Ukewife  held  the  plea  vicious ;  but 
thry  agreed,  that  f  th;  defcnd^^nt  had  taken  bat  one 
pledge,  (if  he  had  been  fuAicienl,)  it  bad  been  well 
crough.  Cro.  Car.  446  :  I  ^on.  378. 

A  bond  taken  by  the  Sheriff,  conditioned  that  if  the 
party  applyng  for  the  Replevin  ihould  appear  a:  the 
next  County-Court,  iSc.  and  prcfecuie  his  aflioo  with 
cffeft.  and  fiiould  m«ke  return  of  the  thing  replevied,  if 
return  fhould  be  adjudged,  and  fare  the  Sheriff  barm* 
K'fs,  tV.  is  good  in  Law  ;  and  agreeable  to  the  intent  of 
the  llitute  of  Mar/f&rid^t  which  requires  pledges  or  fjre- 
ties.  of  IV  hich  nature  the  obligors  are ;  and  tiiii  method  of 
uking  bond  inflead  of  pledges  was  faid  to  be  of  ancient 
ufage  ;  and  that  in  the  old  books p'ept  fignified  the  fame 
as  luteties  ;  and  that  there  being  a  proper  remedy  on 
fuch  bond,  it  differed  from  the  cafe  of  taking  a  depoGt 
or  fum  of  money  ;  but  the  Court  agreed,  that  at  Com- 
mon  Law  this  bond  had  been  void,  becaufe  it  had  beeif 
to  fave  the  Sheriff  harmlefs  in  making  Replevin  bv 
plaint,  which  he  could  not  have  done  before  the  ffatute  of 
MoTiibruije,  t  LJ.  Xajn.  zy^  :  2  Z.b;w.  686. 

If  in  Replevin  in  an  inferior  Court,  the  condition  of 
the  bond  is,  if  he  profecuie  hi»  fuit  commenced  with 
effcfl  in  the  Court  of,  iSe.  and  make  return,  Uc.  if  a 
return  be  adjudged  by  Lsvv,  and  it  happens  that  the 
p!aintiff  hath  judgment  in  the  Court  below,  which  is 
afterwards  reverted  on  a  Writ  of  Error  in  D.  k  ;  in  fuch 
cafe,  unlefs  the  party  make  a  return,  he  forfeits  hit 
bond  ;  for  though  he  had  jodgment  in  the  Court  below, 
yet  the  words,  '*  if  he  piofecute  his  fuit  commenced," 
is'c.  extend  to  the  profecutton  of  the  Writ  of  Error, 
which  ii  part  of  the  fuit  commenced  in.thc  Court  below; 
and  in  thit  cafe,  the  taking  fuch  bond  hrld  to  be 
lawful,  and  Cud  to  be  common  pradicc.  Canh,  248: 
1  S&yiv.  ^CO:  fitxr.  158. 

In  debt  on  a  Replevin  bond  taken  by  the  Sheriff,  con- 
ditioned that  if  C.  £.  appear  at  the  next  Couoty-C';urt, 

and 
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tnj  prcfccuM'  with  effeft  for  taking*  ifc.  and  make  re- 
Wnii  '■■  Tiorn  be  adjudgedi  and  five  hirmlcfs  the 
Sherift*. :  ■  :  len,  i^c  t)ie  ded-nda-i  after  over  pleaded, 
that  ai  I  I  u  ift  County-Coiirt,  h'-!d  on  fu:h  a  day,  he 
did  appv  i',  ^^d  prolccutcc',  until  it  was  move  1  by 
r«9rJar:,  .m  i  did  favc  the  SneritT  h;irml'rrt.  but  not 
fay,  that  lU'  --Ham.  b.AKd'  H-aj  adjudged  ;  on  demurrer, 
tbeCou'i  I  )L:lii)ed  !  >r  the  plainiift*;  for  the  defendant 
(hould  h  -c  uid,  .it  no  return  was  adjudged  at  at) ; 
and  though  he  pri  ii  ulcd  to  the  recorduri,  yet  reiortt.  ha- 
henJ*  might  be  ->  Jgcd  afterwatdt;  and  the  coodttion 
goes  to  Any  adi<       lion  of  return.  Cvmb.  228. 

An  action  w>>  jught  on  a  bond  in  Replevin  to  pro- 
fectiie  hii  fuit  :.  f^'ciX,  a-.H  alfo  to  make  return,  tsit, 
the  defendaiK  pi'  'ed  that  £.  G  did  levy  a  pl.jni  in 
Replevin  in  the  L-'ouit  before  the  tJieward  of  tS't/imi>:j'}(r, 
and  that  afterwArd  ind  before  die  fuit  tvas  determined, 
I'ix.  fuch  a  d.iy,  i^c.  £  C  died  i  /f  ^ucd  the  fuit 
abited ;  the  pi.  ;..,.<' rtiplicd.  that  true  ii  it,  that  £  (1. 
levied  fuch  a  phint  a^iinft  trie  defendant,  who  imn.cdi- 
atelv  afterwards  cxh  Si.'.d  an  £-.;^//7i  bill  in  the  Exche- 
quer againll  the  pUintitf  in  thai  luit,  and  by  injunclior. 
hindered  the  proceedings  below  until  fuch  a  dny^CTi*.  on 
which  E.  G.  died  ;  fo  that  he  did  not  profecute  Kts  fuit 
with  cfUctX  :  On  demurrer  to  this  replication  the  defend- 
ant haJ  jurtgment ;  for,  Helt,  this  was  a  pro(ec.:tton 
with  cB'c^U  becaufe  there  w.ns  neither  ft  nonfuit  or  vcr- 
dift  againll  £  G-  C«r/A.  519. 

In  action  on  ;t  Peplcvin-bond  conctmon  bail  (hall  be 
filed.  I  Sa/i.  90    See  title  Bat/. 

Under Wtftm.  a.  e.  2,  an  aflion  lies  againft  the 
Shcritf,  11  heoinit  to  take  pledges,  or  if  he  t^ke  thofc 
that  arc  infufficient ;  and  the  party  may  have  a  Jitrt /a- 
fiat  ag.^Jnil  the  plcdgei,  where  the  fuit  is  in  any  Court  of 
Record;  and  though  in  the  County-Court,  t^r.  a  /tirt 
faciat  will  not  lie  againft  the  pledges,  becaufe  thcfc  are 
not  Courts  of  Record,  and  csexs  fare  fatiiu  ought  to  be 
grounded  on  a  Recoid,  yet  there  the  party  may  ha(-c  a 
precept,  in  n.-^ture  of  a/nre /admit  agiiinll  the  pledges. 
1  LJ.  Raym.  278  :  See  1  Cii::th.  1,2;  Com.  593. 

In  fuch  afl'on  againft  the  Sherift",  fome  cvidenfr  muft 
be  given,  by  the  pUintift',  of  the  infufticicncy  of  the 
pledges  or  furctics;  but  very  (tight  evidence  is  fufH- 
cient  to  throw  the  proof  on  the  Shertfl^:  for  the  fureties 
are  known  to  him  ;  :ind  he  is  to  take  care  that  they  are 
fufficicnt.  A'.^.  f.  4.  ^.  60. 

An  a£>ion  (  n  the  cafe  was  brought  a^airft  a  Sheriff 
for  taking  inluHicient  pledges  on  a  Replevin  ;  to  wh;cS 
he  p!caded  not  guilty  ;  and  a  vcrdiA  being  found  againll 
him,  and  judgment  given  thticon  in  the  Court  of  C,  B. 
on  a  Writ  of  Krrcr  brought  \aB.R.\  it  was  objeded, 
llrfl,  Thit  an  adUon  on  the  cafe  was  not  the  proper  re 
medy ;  idiy,  Suppofmg  fuch  adtion  hy,  that  there 
ought  10  have  been  ayij>c^«tfi,  firft  feed  cm  sgainft 
the  pledges.  As  10  the  firll,  the  Court  hrlJ,  That  the 
party  dillraining  has,  by  the  IVatute  of  tyeflm.  2,  an  in- 
lirell  in  the  plcds;ci ;  and  if  the  Sherifi"  omit*  to  take 
fuch,  or,  which  is  the  fame  thing,  takes  infuflicient  ones, 
he  is  aggrieved,  and  confeqi  entty  entitled  10  hit  a^lion  ; 
adiy,  That  ihoui^h  a  fcirt  facim  .-nay  be  bn  ughi  againft 
the  pledges,  yet  it  doeinut  lollow  from  thence,  thit  an 
adion  does  not  lie  againft  the  Si.erifF,  without  any  fuch 
prcvioa8^/r*yiifi«  ;  and  (uch/cire/aciat,  which  is  only 


10  certify  the  infufficiency  of  the  pledges,  is  the  Icfs  ne- 
ccfiary  in  the  p/efcnt  cafe  ;  fuch  infufhciency  being  fet 
forth  in  the  declaration,  and  found  by  the  verdict.  Micft. 
12  Off.  2.  R6it/f  V.  Paiier/cn,  in  H.  R  :  16  f^in.  Ab, 
399,  4. 

The  following  is  the  claufc  of  the  Jitu^  11  Get,  t. 
(.  19.  alluded  X.Q  anttt  Div.  I.  *' Tn»t  cfticers,  having 
authority  to  grant  Replevins,  f1ull,in  every  Replevin  of  a 
diftrcfft  forre  ^^,  take  in  their  own  names,  from  the  plain- 
lift  and  tivo  furtrtiej,  a  bund  in  double  the  value  of  the 
goods  dillrained  ;  (fuch  value  to  be  afccrtained  by  the 
oath  of  one  or  more  witnertcs  not  inlercfted,  which  oath 
the  pcrfon  granting  fuch  Rcpleviai:.  to  adminiftcr  ;)  coq- 
ditioned  for  profccuting  the  fuit  with  efTefl,  without  de- 
Uy,  and  for  rctiirniiig  the  goods,  in  cafe  a  return  fhall 
be  awarded,  before  any  dclivL-r.^nce  be  made  of  the  dtf> 
trefs;  and  fuch  otiicer.  taking  fuch  bond,  fltall,  at  the 
requeft  and  colls  of  %'>x  avowant,  or  perfon  making  con- 
ul.ince,  afTigD  fuch  bond  to  the  avowant,  l^e.  by  in- 
dorfing  ihe  fame,  and  aitefling  it  under  his  hand  ard 
feal.in  the  prefence  cf  tivouitntfles  ;  which  may  be  done 
without  liamp,  provided  the  aflif^nment  be  Damped  before 
any  aflion  brought  thereon  ;  and  if  the  bond  be  forteiiedt 
the  avowant,  isc.  may  bring  an  aflion  thcriupon  in  hii 
own  name,  and  the  Court  may  by  rule  give  fuch  relief 
to  the  parties  on  fuch  bond,  as  nny  be  agreeable  to  juf- 
lice  ;  and  fuch  rule  flull  have  the  efiiecl  ot  a  dcfcafance, 

a.  The  declaration  in  Replevin  ought  to  be  certain  in 
felting  forth  the  numbers  and  kindf  of  cattle  diftrained  ; 
becaufe,  otherwifc,  the  Sheriff  cannot  tell  how  to  make 
deliverance,  if  it  fhould  be  necefPary  :  yet  an  avowry 
may  make  that  good,  which  would  be  b.id  on  demurrer; 
both  parties  agreeing  what  the  qua»t:'in  and  nature  of 
the  goods  arc.  A'.d  the  Sheriff  may  require  the  de- 
fendant to  (hew  him  the  goods ;  and  it  would  be  a  good 
return  to  fay,  '*  that  no  one  came,  on  the  part  of  the  de- 
fendant, to  Aiew  the  goods  and  chattels."  AkjM  : 
St  He  7 1 . 

The  declaration  ought  to  be  not  only  of  a  taking  in  a 
villc  or  town,  but  alfo  "  in  a  certain  place  called,'*  tiff.; 
but  if  ne  defend.mt  would  take  advantage  of  thl^,  he 
murt  demur  to  the  declaration.  Hub-  16. 

A  man  may  count  of  feveial  t.iking$,  part  at  one  day 
and  place,  and  part  at  another  ;  and  it  the  plaintiff  allege 
1*0  places,  ar.d  the  defeod.ir.t  anfwer  only  one,  1.  e  if 
the  plea  begin  only  as  an  anfwerto  p.irt,  and  be  in  truth 
but  an  anfwer  to  part,  it  is  a  difcontinuance ;  and  the 
plainii^  mutt  not  demur,  but  mult  take  his  judgment  for 
that  by  nihil  didr ;  for  if  he  demur  cr  plead  over,  the 
whole  adion  is  difconiinurd.  Bui  if  a  plea  bc^in  with 
an  anfwer  to  the  whole,  but  is  in  truth  only  an  anfwer  10 
part,  the  nhole  pKa  is  nought,  and  the  plaintiff  may  de- 
mur. F.N.B.6S:  Sa/i.  176.  V/hcre  ihc  defendant 
avows  at  a  different  place,  in  crdcr  to  have  a  return,  he 
mupl  t-a*  erte  the  place  in  the  Count,  becaufe  his  avowry 

11  .nccnfilient  with  il;  but  where  he  does  not  infift  upon 
a  reiurn,  he  may  plead  Kcntcpit,  and  p'ovc  the  taking  to 
be  a(  another  place,  for  the  place  is  material.  Srra.  507. 
I  bis  ii  to  be  underPood  where  the  defendant  never  had 
the  cattle  in  the  place  laid  in  the  declaration  at  ail; 
for  if,  cm  the  plea  o?  ti^a  €tftt»  the  plaintiff  prove  that  the 
defendant  had  ihe  entile  in  the  place  laid  in  the  decla- 
raiiop^he  willhftve  averdi£l;  aiidifthe  fa£lbe,  that  the 

dcfendaat 
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ddicnJAnt  took  ihe  catilc  in  another  place,  and  only  had 
thfm  in  the  pUcc  mentioned  in  ihc  decUr:titon,  in  the 
way  Co  the  pou:id.  he  ought  to  plead  that  matter  Ipcct- 
cially.  Bull.  A*.  P,  e.^.  p.  54. 

The  general  iJTue  in  Replevin  is  tjjjt  ce*>':t ;  upon  which 
propeity  cannot  he  given  in  evidence,  for  that  ought  to 
be  ple,tccd  i  ^nd  it'  lie  plead  property  in  himletf.  he  may 
cuher  (<icad  it  in  bar,  or  in  abatement ;  but  if  he  pleads 
it  in  a  Arangcr,  it  otit^hc  AricUy  to  be  pleadeJ  in 
abatcDicnc ;  though  it  may  hkcwii'c  be  pleaded  in  bar. 
t  f'tnt.  349:  I  SuU.  5  :  Co.  Lit,  14$  :  a  L*^-.  9:. 

if  the  deiendant  pIcAd  propetty,  whether  it  be  in  him- 
felf  or  a  llrangcr,  he  (hail  have  a  return  without  making 
an  avowry  for  it ;  but  where  the  plea  in  abatement  is  of 
a  col)atcr.it  m.kacr,  fucli  at  crptt  m  aits  k*7,  l.e  mull 
make  an  avo<vry  in  f-rder  to  hiive  a  return ;  for  he  mult 
flww  a  right  10  the  pioperty,  or  at  leatl  to  the  poflcffioD, 
to  have  a  return  ;  but  the  pUintift' ought  not  to  travcrfe 
ilie  matter  or  the  conlifance  ;  and  if  he  do,  and  demin- 
rer  be  joined  upon  it,  it  is  a  dtlcontinu^nce,  and  ine  de- 
fendant uiU  have  jud^ent.  94,:  Bitil-N.  F. 

Th=  defendant  may  either  avu<4'  the  uking^,  or  iutltfy 
it-;  if  he  avow,  it  muH  be  open  a  right  fubfitting, 
fuch  as  rirnt-arrcar,  &fr.  and  then  he  entitles  himfclf  to 
a  return;  but  whcre»  by  matter  fubfeq  aent*  he  is  not  to 
have  the  thing  for  which  the  ditlrels  was  taken,  there  he 
wUl  not  be  er.ttiled  to  a  recur  n,  and  thercrore  cannot  avow, 
but  mull  juAify  ;  ai,  if  a  lord  diilrain  for  homa^ic,  and 
afterwards  the  tenant  die,  and  then  his  executor  bring 
Aeptevin.  But  a  nun  mjy  diilrain  for  one  thing,  and 
avow  for  another.  3C0.26,a:  J^a//.  A'.  P.  5  4,  5  5 . 

By  Jiat.  II  Gi3.  2.  f.  19.  ^  za,  any  pcrlon  diilrain- 
iog  for  rent,  relief,  heriot,  or  other  fervice,  may  in  Re-  | 
plcvin  avow  or  make  cognizance  generally,  without  fct-  ' 
ling  out  a  title.  I 

If  a  defendant  make  cognizance  as  bailiff  to  J,S.  the  | 
plaintiff  may  travcrfe  hii  being  bailiff,  for  this  is  dif-  1 
fcrcnt  frorn  trcfpars  quart  i!auj'um  frfgst ;  for  there,  if  the  j 
defendant  juilify  an  entry  by  command,  or  as  bailiff  to 
one  in  \^hcm  he  alleges  the  freehold  to  be,  the  plaintiff  [ 
flialt  not  traverfe  the  comm<ind,  becaufe  it  would  a-imit 
the  truth  of  the  r<^ A  of  the  plea,  <l7x.  that  the  freehold 
was  in  y.  S.  ubtch  would  be  fuScicni  to  bar  his  a£Uon. 
But  in  trefpafs  tJt  ic;^!  aj]>cr:a:is,  f.g.  for  taking  the 
plaintiff's  llieep.  if  the  defendant  julVify  the  taking  tlicm, 
damagi*  fcilant,  a-s  fcrvar.t  to  y.  S.  ine  pUiniiff  may 
travcrfe  the  command  or  autho-ity  ;  for  though  'J  S. 
had  a  riglit  to  lake  the  cattle,  yet  a  llraoger,  whu  had 
no  authoHiy  from  him,  would  be  liable.  And  there  is  a 
great  difference  between  a  juilltication  in  trefpafs,  and 
an  avowry  in  Rcplcun,  in  another  refpe^,  e.  g.  for  an 
amerciament  in  a  Court  Leet ;  in  die  juA  hc-ition  it  is 
necclTAry  for  the  dcicndjnt  to  fet  for:h  a  warrant  or  pre- 
cept, EjfV.  but  not  to  aver  the  mdUcr  of  the  prcl'enimunt, 
becaufe  his  plea  is  only  in  excufe  :  but  in  avowry  he 
ought  to  aver,  in  fa^,  that  the  plaintiff  committed  the 
crime  for  which  he  is  amerced  ;  becaufe  he  is  an  avlor. 
and  is  to  lecovcr,  which  mull  be  upon  the  merits.  Bull. 
N.  /*.  55  :  cites  1  So.'i.  107. 

If  an  avowry  be  nude  for  rent,  and  it  appear  by  the 
defeodanv's  own  Oiewing,  that  part  of  it  ii  not  yet  duC| 
yet  the  avowry  will  be  good  fur  (he  rcfidue.  In  foch 
cafe  the  avowaoc  muil  db.i(e  hit  avowry,  ;irc«i  the  KOf 
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I  not  due,  and  uke  jodgmmt  for  th«  rel;  but  if  it  appear 
that  he  has  title  only  to  t^o  undivided  parts  of  the  rent, 
the  avowry  Qi.itl  abate.  1  Sane  J.  :  /oVr  aSi  :  &i.>. 
580.  So,  if  ibc  avoA-ry  be  for  p:irt  cl  a  quarter  cr  half  a 
year's  rent,  he  mull  thcw  how  the  rcH'is  fati^fi':d.  or  it 
will  be  bad.  Hartiiv  84:  Ctmh.  346:  1  SannJ.  191. 
I  )n  arri.vry  fur  rent,  and  a  nefoim  pnn<  together,  without 
'  demand  of  rmt,  the  avowry  is  good  for 

jj;b  it  will  be  ill  for  the  penalty,  l  Sa^rnd. 
1.3.    Avowry  for  rent  due  at  m  Uticr  Oay, 
I  is  I'O  bAr  la  avowry  for  rent  due  at  a  former  oay  :  but 
an  acquitui  under  feat  is;  if  not  under  leal,  contrary 
proof  Will  be  admitted.  Bull.  A'.  P.  tfo.  See  further, 
this  Di^innary,  titles  ^'v^wrjr ;  Rtit  \  Dtjicffi.  • 
By  jlat.ii  //.     f.  ty,  If  the  avowry,  ognUince,  or 
juilitication  be  found  for  the  dufcnd4tit.  or  the  plaintiff 
be  noiifuiird,  tlic  dcfendani  fhall  recover  luch  damigei 
I  and  co^s  as  the  plaintiff  would  h-ivc  had  if  he  had  rcco- 
j  vcrcj.    But  thij  act  mentimis  Only  perfcns  avowing  or 
!  making  cognizance  for  rent-fCrvicc,  culloms.  lervices, 
I  damage-fcJiant,  or  fur  Other  rent  or  rents;  fo  that  it 
\  dt;cs  no;  extend  to  an  avowry,  for  a  Komitst  fcrnttt  or  for 
I  an  Mlray;  and  therefore,  if  in  fuch  calc  damagci  and 
coHs  wcrtf  given,  the  judgment  would  be  revericd. 
!  I  7«jr.  135  ;  and  fee  Bull.  A. P.  57. 

The  avowant  or  de:endant  in  Replevin,  though  not 
within  the  words,  is  plainly  within  ihc  meaning  of  the 
yfflf,  ^Jmm.c.  i6i  (bywhichaplaintiff  inrepltfuo,  which 
to  certain  purpofes  an  avowant  i«,  may  pU-ad  as  many 
pleas  as  he  may  tnink  neceffary  :)  And  accordingly,  where 
lomc  iffucs  \a  Rcpleviil  arc  found  for  the  plaintiff,  which 
entitle  him  to  judgment,  and  fome  for  the  defcodant* 
the  tatter  muil  be  allon-ed  the  colli  of  the  iffues  found 
for  him,  out  of  the  general  cofb  of  the  verdi^  ;  unlefs 
the  Judge  certify,  that  the  plaintiff  bad  a  probable  caute 
for  pleading  the  matters  On  which  thofe  UTues  are  joined. 
2  TVi-wi  Rep.  135. 

If  iffuc  be  joined  on  the  property,  the  defendant  may 
give  in  evidence  the  plaiotiff*5  having  the  cattle,  in  miti- 
gation of  damages.  Gc4o.g^.  if  the  plaintiff  plead  r/>*i 
arrere  in  bar  10  an  avowry  lor  rent,  he  cannot,  upon  fuch 
iffuc,  give  in  evidence  Bsn-tenurt.  Bull.N.  P,  99.  In  aa 
avowry  for  rent,  the  plaintiff  may  plead  a  tender  and  re- 
fufa),  without  bringit  g  the  money  into  Court;  becaufe, 
if  the  dillrcfs  were  not  rightfully  taken,  the  defendant 
mutl  aalwer  the  plaintiff  bis  damages.  Bull,  A.  P.  60. 

V.  The  original  writ  of  Replevin  iffuesoutof  Chan- 
cery, and  neither  it  nor  the  ^tai  Replevin  are  return, 
able,  but  arc  only  in  nature  of  a  jx^l;:ies,  to  empower  the 
Sheriff  to  hold  plea  in  his  County-Court,  when  a  day  is 
.  ivco  the  parties ;  but  the  plurin  Replevin  is  always 
v^iih  this  cUufe,  ntl  tau/am  mhs  fgiujiast  and  it  is  a  re- 
turnable proccfs.  P.  N.  B.  6^,  70  :  Did.  PI.  313,  314  ; 
2  IkJI.  139  :  Salt.  410.  It  I)  ufual  to  take  out  the  alias 
and pluries  at  the  fame  time.  Dali.  Sh.  273. 

A //ar/V/ Replevin  returned  in  .V  !"crm,  the 

defendant  claimed  property,  and  r  crwards 
done,]nor  any  appc  irancc  nur  con:i.  .  ,  ...vTcrm 

folluwing,  at  which  term  they  appc.<.u\i  .r.u  picjded,and 
judgment  was  thercrfpcn  given  ;  though  no  continuance 
was  bc:wccn  Al/chatimaj  and  Bnfitrt  yet  this  was  not  any 
difcoatiuancej  becaufe  (here  is  not  aaiy  continuance  till 

appearance  } 
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appearance  ;  for  the  parties  have  not  any  exprefs  day  in 
Court,  and  where  there  in  not  any  continuance,  there 
Caonot  be  any  difconunuance.     Rel  ^^r.  48^. 

The  pluriet  Replevin  fuperfedrs  the  proceedings  of  the 
Sheriir,  and  the  proceedings  urc  on  that,  and  not  00 
the  plaint,  as  they  arc  when  thtt  is  removed  by  ncerJari  \ 
and  though  tltcrc  is  no  rummoni  in  the  writ,  yet  it  gives 
a  good  day  to  the  defei>dant  to  appear ;  and  if  he  does 
not  appear,  then  a  pone  iflues,  and  then  a  capiat.  1  Z./. 
Rajm.  617. 

Capiat  and  proccfs  of  outlawry  lies  In  Replevin  ;  for 
when  on  the  p.'uriet  ref/rgiari /nc .  the  Sheriff  returns  ave- 
ria  flongata,  then  a  caprai  in  •wuhnnam  illucs  ;  and  on 
that  being  reiuincd  nuiia  Itna,  a  caftai  iflues  ;  and  fo  to 
outlawry.  Capiai  zad  proccis  of  outlawry  in  Replevin 
were  given  by Jlat.  25  £J.  $.Ji.  5.     17  :  6AW.  84. 

It  on  the  pluriet  Replevin  the  bh;rt0'  return,  that  the 
cattle  are  eloigned  to  places  unknown,  fo  that  he 
cannot  dcUver  them  to  plaintiff*,  then  Hull  t^Tue  a  njitlitr' 
Ham,  directed  to  the  Shcnff,  commanding  him  to  take  the 
cactlc  or  goods  of  ihe  defendant,  and  dcta'n  them  till  the 
cattle  or  goods  ditlraincd  are  rrltorcd  to  the  plaintiff ;  and 
if,  on  the  firtl  'withrrnam,  a  mitjil  be  reiurncd,  there  an 
aliat  and  phritt  Replevin  ifiue ;  and  fo  to  a  t^iat  and 
exigftit.  F.  K  B.  7  J. 

The  writ  of  tvithtrmoM  ought  to  rehearfe  the  caofe 
which  (he  Sheriff  returns,  for  which  he  cannot  replevy 
the  cattie  or  goods  ;  fo  that  it  does  not  lie  on  a  bare  fug- 
gcllif^,  that  the  bealls  are  eloigned,  ijc.  F,  N,  jS.  69, 
73.  ^resmte  III. 

If  on  th*  ivith/mam  the  cattle  arereftored  to  the  party 
who  eloigned  them,  yet  he  (hall  pay  a  &nc  for  his  con- 
tempt. 2  Ltcn-  174. 

Cattle  taken  xn 'withernam  mxyht  worked,  or,  if  cows, 
nay  be  milked ;  for  the  party  has  them  in  lieu  of  his 
own.  I  LtoM.  2Z0  :  D^er  280. 

And  as  the  party  is  to  have  the  ufe  of  the  cattle,  he  is 
not  to  have  any  allowance  made  him  for  the  expcnces  he 
has  been  at  in  maintaining  them.  Oiv#w  46  :  Cro.  EUz. 
162  :  3  Lton.  23$. 

S<ire facias  againll  an  executor,  reciting,  that  where 
Replevin  was  brought  againft  his  tedator  for  a  cow,  and 
judgment  againd  him  tie  rttornt  bahtnJo,  which  was  not 
executed,  that  he  fhould  Ihew  caufe  why  he  fhould  not 
have  execution.  The  executor  pleads  pUrie  at/mi nijira- 
vit,  upon  which  the  plaintiff  demurred  ;  and  //^'AAJuilicc, 
faid,  that  upon  the  judgment  the  cow  is  in  the  cuUody  of 
the  Law,  therefore  he  ought  to  have  execution  ;  but  the 
doubt,  is,  becaule  the  Replevin  is  determined  by  the 
death  of  the  party  ;  yet  (by  him  and  Ramt/art/,  being 
only  in  Court)  the  plaintiff  fhall  have  execution,  for 
the  defendan;  cannot  be  prejudiced;  for  if  the  ShciifT 
return  axtria  eloagatat  he  lhall  not  have  a  •wii/.'trnavt, 
but  of  the  good^  ot  the  teftator  ;  or,  if  there  arc  no  goods 
of  the  teftator,  the  Sheriff  can  take  nothing,  but  lhall  re- 
torn  aJ/a  Sena,  and  then  the  plaintiff  hath  his  ordinary 
way  to  charge  the  defendant,  if  he  hath  made  a  Je^^afta- 
•K/;  and  it  wai  adjudged  for  the  plaintiff.  Fafcb.  20  C.  a. 
in  B.  R.  Sucklin  v.  Green. 

fues  a  Keptevin,  B.  removes  it  by  rteordari  into 
the  King's  Bench,  the  plainiiff  does  not  declare,  and  on 
that  a  return  awarded  10  ti.  upon  which  the  Sheriff  re- 
turn!" a^eria  elongataf  and  then  a  njitbtrnam  was  awarded 
and  executed  ;  and  now  the  plaintiff  comes  and  prays  he 
may  be  admitted  19  declare,  and  prays  a  deliverance  of 
V01..II. 


I  the  nuitbtTHom  ;  and  it  was  teftifiedby  the  clerks,  that  on 
j  the  plaintiff's  fubrntHiun  to  a  fine  for  not  dechiring,  and 
that  being  impofcd  on  him  by  the  Judges,  he  lhall  have 
deliverance  of  the  ivithtrnam  ;  and  a  fine  of  5/-  4«/.  being 
accordingly  impofcd  on  the  plaintiff,  he  then  declared,  and 
had  deliverance.  Syp  50.  The  courfc  of  is  contrary 
to  tliat  of  C.  B. 

Jf,  on  an  tUngata  returned,  the  ShertfTs  cattle  are 
taken  in  n;ithtrnamt  yet  on  the  defendant's  appearance, 
and  pleading  noa  etptt,  on  claiming  property,  the  defend- 
ant fltall  have  his  cattle  again ;  and  if  they  ate  eloigned,  • 
ntjithernam  againd  the  plaintiff;  for  if  the  property  or 
taking  be  in  queilion,  there  is  no  reafon  that  the  plaintiff 
(hould  have  the  defendant's  cattle.  1  LJ.  Rajm.  614. 

Ihe  nvtr  bet  nam  u  hM  mefiic  proccfs,  and  cannot  be 
on  execution,  bccauCc  it  it  granted  before  judgment. 
1  Z^.  ^d>jn.  614  :  and  fee  Ccmi,  201  :  Sa/Jt.  582. 

VI,  The  Writ  of  SiconJ  De/iferavteUz  judicial  Writ 
depending  upon  the  6rd  original,  and  is  given  by  ^af, 
H'ejlm  2.  1 3  £*.  I .  a  ;  which  recites,  that,  .'vficr  the  re- 
turn is  awarded,  the  party  dillrained  docs  replevy  again* 
and  fo  the  judgments  given  in  the  ICing's  Courts  take 
no  effcA ;  wherefore  it  enafls,  that  when  return  is 
awarded  to  the  dillrainer,  the  Sheriff  lhall  be  com- 
manded by  a  judicial  Writ  to  make  return,  in  whi«h  ic 
fliall  be  exprctfed  that  the  Sheriff  lhall  not  deliver  them 
without  writ  making  mention  of  the  judgment:  An^  it 
further  eoadi,  that  if  the  party  make  default  agKn,  or, 
for  any  other  caufe,  return  of  the  diHrcfs  be  atv-arded, 
being  new  twice  replevied,  the  diflrefs  fliall  remain  irrc- 
plevtfable.  itcaattX, 

If  a  defendant  in  Replevin  has  return  awarded  on  noii- 
fuil  of  a  plaintiff,  on  which  he  fues  a  writ  dV  rttorno  ha- 
htnda,  upon  which  VVrit  the  Sheriff  Tt\MtXi%avtriaeler.gttta 
per  juerenuntt  and  on  this  a  iviibernam  is  awarded,  and  on 
the  niibernam  the  defendant  has  ict  eaiaiU  to  him  de- 
livered of  the  goods  of  the  plaintiff,  and  thereupon  the 
plaintiff  fues  a  Second  Deliverance  ;  he  fhall  fue  it  for  the 
fitft  dillrcfj  t.ikcn,  not  for  the  nvitbernam  ;  and  this  by 
the  nature  and  form  of  the  Writ  of  Second  Deliverance. 
3  Ral.  Jbr.  43;. 

Jf  a  retomo  hahaJo  be  awarded  to  the  Sheriff  after  a 
Writ  of  Second  Deliverance  prayed  by  plaintiff,  this  is  a 
/uper/ijeas  to  the  re/orns  babeKt/o,  and  clofei  the  Sheriff's 
hand  from  making  any  return  thereto  ;  and  if  the  Sheriff 
will  not  execute  the  Writ  of  Second  Deliverance,  the 
party  has  his  remedy  againft  him.  Z?j'rr4i:  Da/t.  Sb.  275, 

The  rtaiute  of  li'ejim.  2,  gives  the  Writ  of  Second 
Deliverance  out  of  the  fame  Court  where  the  firll  Re- 
plevin was  granted,  and  a  man  cannot  have  it  clfe- 
whcre  ;  for  if  he  may,  then  he  (halt  vary  from  thcf  Uce 
limited  as  to  this  by  the  flatutc.  Pioiai.  206. 

In  Replevin  a  delendant  avowed,  that  the  plaintiff  being 
nonfuited  brought  a  Writ  of  Second  Deliverance,  where- 
upon it  was  moved  to  Hay  the  Writ  of  Inquiry  of  Da- 
mages ;  And  per  Curiam^  this  is  a  jupcrjtdeat  to  the  rttcrm 
babenJo,  but  not  to  the  Writ  of  Inquiry  of  Damages ; 
for  ihefe  Damages  are  not  for  the  thing  avowed  for,  but 
arc  given  hy  Jiat.  z\  H.  8.  e,  19,  as  a  compenfation 
for  tho  expence  and  trouble  the  avowant  has  been  at. 
i  Salk  c^t,.  See  PaJm.  403:  Latcb.  72. 

Error  of  judgment  in  C.  B.  in  a  Second  Deliverance  ; 
on  demurrer  in  pleading,  the  error  alligncd  was,  becaufe 
there  was  not  any  Writ  of  Second  DcUverance  ccrdficd; 
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and  f>  ffir//e  rH  erraHifn  being  pleaded,  it  \v»»  moved  not 
to  be  fnaten.it,  brctufe  it  is  awirded  od  the  roll, and  the 
parties  had  appeared  and  pleaded  to  i: ;  but  it  wai  ad- 
judged ilt»  and  reverfed  for  that  cauf'c  ;  far  there  ought 
to  be  a  writ,  »nd  it  it  vary  from  the  declaration  in  the 
Replevin,  it  (hiU  be  abated.  Cr».  J^e.  414. 

No  Sccocd  Dt-ti^erancc  lies  after  a  judgment  on  a 
demurrer,  or  after  verdict,  or  confefllon  of  (he  avowrv  ; 
Ii'jt,  in  pU  ihefe  earn,  the  judgment  ino^i  be  entered  witfi 
a  return  irrcplcvifaWe ;  but  on  a  nontuil,  either  bcfo'-e 
or  after  eviJence,  a  Second  Deliverance  wil!  lie,  becatife 
there  is  no  determinati/'n  of  thr  msitfr,  .nnd  there  s  Writ 
of  Second  Di ' 
but,  m  ihr  ■ 

determined  i  .  >,;.:. 

If  thepUtnuii's  Writ  abjtc>,  ht:  mi>-  bare  a  ctw 
Writ,  and  is  nat  put  to  his  WTit  of  Secood  De'iveraace* 
Cva.  1  32. 

If  the  plaintiff  in  Replevin  be  nocfcited  for  uant  of 
ddivcjing  a  declarattor.,  If  it  harr-iTod  Thr&u<;h  ficltnefs  I 
of  the  pffton  employed  to  prol-  .'        niil  or-  t 

der  the  defend xn:  to  accept  a  cc  ■  mcnt  of 

colh  ;  Olherwifc  phintiff  wotid  y.  the  Writ 

of  Second  Deliverance  being  taken  away  by  Jiat.  17  C.  i. 
f.  7,  in  cafe  ofdillrelTes  far  ren:  arrear.  See  a^tie  I. 

If  the  perfon  taking  the  goods  claims  property,  the 
Sheriff  cinnot  roa'pce  Replevin  of  them ;  for  property 
muft  be  tried  by  Writ,  and  in  thii  cafe  the  pliinufi*  may 
have  the  Writ  p-zprktatt  pr^arji  to  the  Sheriff;  and 
if  ic  be  found  for  tne  pIiinttiT,  then  the  SleritT  is  to  make 
Replevin  ;  if  for  the  defendant,  then  he  h  to  proceed  no 
further ;  but  as  this  is  but  an  inqoelt  of  office,  thoogh 
the  property  be  found  tn  the  deferdaot,  yet  the  plaio- 
11*7  is  not  coocfuded,  for  he  may  ftill  have  his  action  of 
Replevin,  or  of  trefpifs :  But  if  in  an  aftion  cf  Replevin 
ine  defendant  plead  property,  and  i;  be  found  for  him,  the 
pSaiclilf  is  concluded:  And  if  the bhcriff  return  the  claim 
of  prtjperty,  yet  fhall  it  proceed  in  C.  B.  where  the 
property  fhall  be  pat  in  tfTue,  and  finally  tried.  C*.  Litt, 
i45,  h  :  f.  A'.  3.  77  :  D  eriy^  :  Cem.  592  :  BmU,  A'.  P,  ' 

None  but  sxe  who  is  party  to  the  Replevin  (hall  have  ' 
the  V/rii  uV  fntnttate  pnhspuic. ;  fo  that  if  on  a  Replevin  ! 
the  bealis  of  a  tUanger  are  delivered  to  the  plaintiff,  fuch 
Uraoger,  being  no  party  to  the  Replenn,  mall  not  have 
this  Writ.  14  Hm.  4.  25  :  2  431. 

The  Shcria  is  to  return  the  cU;m  of  property  on  the 
fhtriest  before  which  time  the  Writ  tie  pr^prietAte  prt- 
idfjii  dees  00:  iiTue,  for  it  reciter  the  pUriti.  Ri^.  8j  : 
t»  offt  •  )  9  ^  * 

The  Writ  ile  prepri{!t!t prsf-irjj  is  an  inqoeft  of  olEcc, 
and  the  ShcriS^  is  to  give  notice  to  the  parties  of  the 
lime  and  place  of  executing  it.  D.ilt.  Sb.  274. 

If  the  defendant  c'aim}  property  in  Replevin,  the  plain* 
lliF  may  have  the  Writ  tit prcpr:etaie  proooMJd  without 
continuance  of  the  Replevin,  though  it  be  two  or  three 
years  after ;  becaufe,  by  claim  of  property*  the  firft  fuit  is 
determined.  M^cr  403. 

if  the  ptainti&'bas  property,  and  omits  to  claim  tt  be- 
fore the  Sheriff",  he  may  notivi:h Handing  plead  property  in 
himielf  or  in  a  ltrin|rer,  either  in  abatement  or  in  bar  ; 
though  it  wsi  fcrmcrSy  held,  that  property  in  a  ftranger 
could  only  be  plsadcd  in  ahatcmeot.  Cro.  £I:z.  475  : 
Wimcb-  26  :  1  Sfjc^v,  xC2  :  Suii.  ^94  :  6  McJ.  8 1. 

In  Replevin  the  defendant  in  hi:  avowry  pleads,  that 
Ihc  bcifti  taken  belong  to  a  :Urd  psrfco,  and  not  to  (he 


fUintifF,  therefore  priyi  a  return  ;  (o  which  th 
iitf  (kniun  I  for  on  the  ivoAant'i  own  (bctvrnj;  h.. 
no:  to  have  return,  haviug  admitted  the  property  ct  t.ic 
beaiU  to  be  in  another  ;  but  j  idgment  wis  given  for  tne 
-  •    :  ;  '  r       ■':\ot  pcfTrthon  uas  in  him,  and  be 
t  oti.er>  but  the  right  owner,  and 

[.  L:narrer  hath  Edmiucd.  that  he  hattt 

ro  fi:cp..-iv  1.1  iflcuT.  Ccmh.^jyi  See  6  MoJ.  68,  139; 

VII.  The  riMKc  l-ahnd*  is  a  judicial  Writ,  which 
Kf  I  for  him  who  has  a>  o«'ed  the  ditlreis,  and  proved  the 
!      ■:  lu'y  taken;  or  where,  on  removal  of  the 

Courts  above,  the  plaintifF,  whofe  cjltl/ 
makes  default,  rr  does  not  decla-e  or 
rrolecute  his  a^ion  ;  and  theieby  becomes  nontuited, 
\Se,  and  by  this  Wri:  the  Shrritfis  corimandcd  to  make 
a  return  of  the  eittle  to  the  defendant  in  the  Kepfevm. 
35  Htn.  6.  40:  Dyer  i8c  :  Ca.  Liit.         Sec  mrt  I. 

A  bailiff  vhT  frames  conufance  may  have  judgment  of 
a  returr  :.cnt!y  a  V/rit  *>  rcisni»9  bahtmiw 

grounCi  mcnr.  Cc  £«/  59 

If  a  c  :     ui  a  return  awarded  him.  and  ha 

foeth  a  writ  dt  reterm  hakenSt,  and  the  Sheriff  return  on 
the  plttrkt,  ftctt  averin  eUngaia /unt ,  Sec.  he  Oiall  have 
A  f-iri fart.it  againft  the  pledges,  wV.  according  to  the 
ftatmc  of  Wtf.K.  z  ;  and  if  ihey  have  nothing,  then  they 
fhall  hive  a  KcircrrKj-vt  agair.ft  the  pUintiff.  of  the  p!aiD. 
tiff 's  own  cattle.  F.  N.  B. 

Since  the  /a/  17  Car.  t.  c.  7,  (fee  aMtt  I,)  it  has 
been  the  cnftom,  as  it  was  before,  to  enter  judgment  for 
B  rettTM  habfxA:  but,  nocwithllaiiding,  tne  defrrjanC 
may  enter  a  fuggcftion  on  that  t^aiote,  and  a  Writ  of 
Second  Deliverance  will  be  no fvprrfrdtai  to  I'jch  Writ. 
The  whole  f»ft  is  to  be  proved,  and  may  be  hitgatcd  in 
the  Writ  of  Inquiry,  dire£led  bv  that  ftatote.  Bkil. 
N.  P.  58.  Andif  the  Jury,  irapannelled  to  try  a  caufe  in 
Replevin,  omit  to  inqntre  the  value  of  the  rent  arrear, 
or  of  the  diftrcfs,  according  to  the  direfttons  of  the  faid 
Hatute,  it  cannot  be  fuppiicd  by  a  Writ  cf  Inquiry,  be* 
caufe  the  ftatote  confines  the  inquiry  to  the  Jury  impan- 
ncUcd  in  the  caufe.  Thercftwc,  in  fuch  cafe,  the  defend- 
ant muft  take  judgment  /r  referxs  taifji^i  at  Cotomon- 
i.aw  :  bot  it  is  not  the  fame  upony?.*.'.  21  //.  8.  r.  19 ; 
(fee  IV.  t  ;)  nor  upon  jfat.  43  SLnz,  c.  2,  if  the  de- 
fendant avow  a?  overfeer  for  a  diiirefi  for  a  peer's  rate  ; 
becaufe,  if  the  Jury  had  inqu'rcd,  it  had  been  as  an  in- 
quert,  on  which  no  attaint  would  have  Iain,  and  the  ita- 
to:c  does  not  tie  tt  up  to  the  fame  Jury,  And  if  the  plaintiiT, 
being  nonfuited, bring  aWrii  of  SKoaJDihi^rancetthoQ^it 
it  will  be  tifitptrftdtai  to  the  Writ  dt  rrrrrK>  hshmdt,  yet  It 
witi  be  none  to  the  Writ  of  Inquiry.  BjII.N.P.  ;3. 

Return  irrcplcvifabfe  is  a  jL'dic'ial  Writ,  Jircftcd  to  the 
Shcnff,  for  the  final  reiHtuiion  or  return  of  cattle  unjuiyy 
taken  by  another,  and  fo  found  by  verdict,  or  after  a  noc- 
fuit  in  a  Second  Deliverance.  2  Rail,  Jhr.  454. 

If  the  pica  be  to  the  writ,  or  aey  other  plea  be  tried 
by  verdtd,  or  judged  on  demurrer,  return  irteplcvif- 
able  ftiall  be  awarded,  and  ro  new  Replevin  Iball  be 
granted,  nor  any  SccotkI  Deliverance  by  iha  flat.  H'tJ.  j, 
but  orily  on  nonfuit.  2  I^i.  340  :  Dur  ;So.  Sec  I.  V. 

If,  on  iffue  joined  in  Replevin,  the  piaintifF  does  net 
appear  on  the  trial,  being  called  for  toat  pnrpofe,  yet 
return  irreplevi fable  lhall  cot  be  au  trded,  as  in  cole  of  a 
vcrdifl*!  bring  given,  b«  the  part}-  may  bare  a  Writ 
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t>f  Sicond  DeliTcrance,  as  well  ai  if  it  had  been  a  non- 
fuK  before  decIaratiou>  or  appearance,  3  Leca,  49.  Sec 
^nte  VI. 

Jf  a  man  has  return  irrep'cvi fable,  znd  »  beaft  dte  in 
the  pound,  he  xmy  diArairt  anew ;  fo,  if  ihe  beali  die 
before  judgment.  Heh.bx. 

Jf  return  irreplevifable  be  awarded,  the  owner  of  the 
cattle  may  oifer  the  arrears  ;  ^nd  if  the  d<fend.tnt  rc- 
fufes  to  d<fliver  the  diltrefi,  the  pUtntttf  may  li^vc  his 
«£Uon  of  de:inue,  bccaut'e  the  dillrcfs  is  only  in  nature 
of  a  pledge.  \  Ld  Raym.  yzo. 

By  ihe  ftatuie  of  U'lfim.  l.  3  £.  I.e.  17,  If  the  party 
who  dtiUaina,  conveys  the  diflrefs  into  any  houft?*  park, 
calile,  or  other  place  of  ilrength,  and  rcfufe*  10  fufT-T 
them  to  be  replcued,  the  Sheriff'  may  take  the  fcjft  <o- 
mitatnt,  and,  on  requeft  and  refuul,  break  open  fuch 
kuufe,  calUe,  <Sc.  and  make  deliverance  ;  and  thik  was  a 
neceffary  law  fo  foon  atter  the  irregular  time  of  Ilrn,  ill. 
a  /«/?.  193  :  J  Co,  93 :  Dalt.  Sh.  373, 

if  the  bhenff  returns,  that  the  beafts  are  inclofcd  In  a 
park  amonff  favaget,  or  indofed  in  a  calUe,  is'c  he  (hall 
be  amerced,  and  another  Wnt  of  Replevin  fhail  be 
awarded  ;  for  he  ought  to  have  takeit  {he  /eje  ctm.  for 
thii  was  a  denial.  F.  N.  B<  2^7. 

1/  the  Sheriif  return.  f.W  mfudaui  b.iUivo  lihfrtatis, 
&'C.  qui  Hullum  dtdtt  miht  rej'puniitmt  or  that  the  bailifK 
will  not  make  deliverance  of  the  catile,  thefe  are  not 
good  returni ;  for  by  llatuteof  U'tftm.  1,  the  Sheriff,  on 
fuch  return  made  to  him  by  the  bailiff,  ought  prefently 
|o  enter  into  the  franchife,  and  make  deliverance  of  the 
«ttle  taken.  F.  N  B.  157. 

if  a  man  fue  a  Replevin  in  the  Coonty>Caurt  without 
writ,  and  the  baiiif  rtrturn  to  the  Sherilf,  chat  he  cannot 
have  view  of  the  cattle  (0  deliver  them,  the  Shcri^,  by 
iaqueO  of  office,  ought  to  inquire  into  the  truth  thereof; 
9nd  if  it  be  found  by  a  Jury,  tnat  the  cattle  are  eloigned, 
i^c.  the  Sheriff  in  the  County-Court  may  award  a  ivi- 
ikernam  to  lake  the  defendant's  cattle  ;  and  if  t!te  She- 
riff* will  not  award  a  luithtrnam,  then  (he  pUiniilf  may 
have  a  Writ  out  of  Chancery,  dirsilcd  to  the  Sheriff,  re- 
hearHng  the  whole  matter,  commanding  him  to  award  a 
mviibtrHoai,  hc.i  and  he  may  have  an  alias,  and  after  a 
pluriti,  and  an  attachment  againft  the  Sheriff,  if  he  wtU 
not  execute  the  King's  command.  F.  A'.  B.  158. 

if  the  Sheriff  return,  q^tdd  averia  elsngt^a  ad  hciim  in- 
fguitum,  this  is  a  good  return,  and  the  party  mult  pur- 
fue  his  writ  of  'witkeraam  ;  but  if  the  SherifT  retui  n  <rv*- 
ria  thageta  ad  I^um  lacagmitum  infra  anuatum  mrum, 
he  ihall  be  amerced,  for  the  Law  intend;  that  be  may 
have  notice  in  his  county.  Bro,  Relur.  at  Br.pL  100. 

if  in  Replevin  the  Sheriff  return,  ^uoJ  avtria  moriua 
/miu,  that  is  a  good  return.  Brc.  Raur.  dc  Br.  pL  125, 

If  the  Sheriff  be  ftewn  a  firangsr's  goods,  and  he 
uites  ibcm,  an  aflion  of  irefpafs  lies  againll  him,  for 
otherwife  he  could  have  no  remedy;  forbeinpfc  Uranger 
he  cannot  iiavc  the  Writ  de  propndatt prchar,ea»  ar.d  were 
be  not  entitled  to  this  remedy,  it  would  be  1:1  the  power 
of  the  Sheriff  to  ftrip  a  man's  houfe  of  ail  his  goods ; 
but  Keil'way  feems  to  hold,  that  the  aftion  iie.'^  more  pro- 
perly agaitifi  the  perfoo  who  (hews  the  gocds,  2  Roll. 
Abr»  552:  Ctm.  5(y6. 

'i  he  SherilF  comes  to  make  Replevin  of  beafls  im- 
pounded in  another  man's  foil;  if  ihc  place  be  inclofcd, 
and  has  a  gate  opeo  10  the  iacfefurc,  he  cannot  break 


the  inclofur?.  antl  enter  thereby,  when  he  tnay  enter  hjr 
the  open  gate  ;  but  if  tlir  owner  hinders  him  lb  ihiU  he 
cannot  go  by  ti<r  open  gate  for  fear  of  death,  he  yiay 
break  the  inclcfurc,  aiid  enter  thric.  ::o  Hen.  6.  28: 

%  Roll,  Mr.  532. 

7  he  Sheriff' i:i  to  return,  that  the  catt!e  are  eloigned, 
or  that  no  pcrfon  came  to  (hew,  isc,  or  a  delivery  ;  but 
he  cannot  return,  that  the  defend.int  kca  cfpif  the  c^tlc. 
bccaufe  it  is  fuppofcd  in  ti^c  Writ,  ar.d  is  the  groiicd  of 
it,  which  the  Sheriff  cannot  fali'tfy.  1  Id.  Rajm.6i^  : 
I  Lui'w. 

For  further  information  on  this  fabjeA,  fee  Fi/t.  Jbr, 
title  RepUvtH. 

REPLEViSH,  To  let  one  to  roainprtfe  on  fnrety. 
Stat,  3  F.d.  I.  c.  II. 

REPLICATION,  Rfplicatic]  An  exception  or  ar. 
fwer  mads  by  a  phlntilf  to  a  defendant's  plea.  And  it 
is  atfo  that  which  the  complainant  replies  to  ihs  deterd- 
ant's  anf^cr  in  Chancery,  t^c,  ll'tft.  Symb.p^r.  s.  See 
title  FitadiKg  I.  j:  and  as  to  Replications  ia  criminal 
cafes,  fee  Fltadtng  II. 

The  Replication  ii  to  contain  certainty,  and  not  vary 
from  the  declaration,  but  mutl  purfue  and  maintain  this 
caufe  of  the  plaintiff's  aAion  ;  othcnvife  it  will  be  a  de- 
parture in  pleading,  and  going  to  another  matter.  Ca. 
Ltit.  304,.  Though  as  a  fiulty  bar  may  be  made  good 
by  the  Replication;  lb  fomctimcs  a  Replication  is  made 
good  by  a  tejoinder ;  but  if  it  wants  fubllance,  a  re- 
joinder can  never  help  it.  2  till.  Jbr.  462.  A  Repli- 
cation bring  entire,  and  ill  in  part,  is  ill  in  the  whole  : 
but  if  there  be  three  Replications,  and  one  it  fuperffuoas, 
and  the  other  tv/o  fulhcicnt,  and  the  defendant  demurs 
generally,  the  plaintiff  may  have  judgment  on  thofc 
which  are  fufficient.  1  Saund.  338  :  2  Sound.  17. 

Where  the  defendant  pleads  in  bar,  and  the  plaintiff 
replies  infufficiently  ;  if  the  defendant  demurs  fpccially 
on  the  Replication,  and  the  bar  is  infufficicnt,  if  the  ac- 
tion be  of  fuch  a  nature  that  a  title  is  fet  forth  in  the 
declaration,  or  count,  a?  in  a yirmcdcrt,  &c.  judgment 
may  be  given  for  the  plaintiff  on  the  infufhcicnt  bar  of  the 
defendant:  and  where  the  title  doih  not  appear  till  fet 
forth  in  the  Replication,  and  that  is  infufficicnt,  there 
judgment  fhall  be  had  for  the  defendant  for  the  ill  Rc- 
pliC'ition.  Gadb.  138:  1  Lton,  y^. 

A  Replication  concludes  either  with  k!i< paratut  tjl  vtri* 
Jicarft  or  to  the  country,  1  n  afiion  on  a  bund  to  pjy  allfumt 
expended  aboat  certain  bu5nefs,  ijc.  on  the  defend* 
ant'i  pleading  he  paid  all ;  the  plaintiff* replies  that  he  had 
not,  e!  ha^ para! Hit  fltc.  Upon  a  demurrer  it  was  held,  that 
the  plaintiff  ought  to  have  concluded  to  the  country; 
bccaufe  there  is  an  affitmativc  and  negative,  and  if  he 
misht  be  admitted  to  aver  his  Replication  thus,  there 
would  be  no  end  in  pleading.  Rajm.  95. 

But  where  new  matter  is  offered  in  a  Replication,  the 
plainiiff  fliould  aver  his  p!ca,  fo  as  to  give  the  defendant 
an  opportunity  to  rejr-in.  4  Afcd.  285  :  Luttv  98. 

RILPORT,  from  La?,  nptr/are]  A  public  rel.iiipn, 
or  bringing  again  :o  memory,  of  cafes  judicially  ad- 
judged in  Court!  of  JuHice,  with  the  reafons  as  delivered 
by  the  Judges.  Co.  Lut.  293.  See  title  iaiy 

There  are  iikewife  Reports,  when  the  Court  of  Chan- 
cery, or  other  Court,  refer  the  dating  fome  cafe,  fettling 
fome  account,  iS(.  to  a  Malkr  of  Lhnncery,  or  other 
refcieCj  his  certi£catc  therein  is  CdUcd  a  Repoit.  I'his 
4  I  2  Repon 
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Report  may  be  excepted  to,  dirproved,  or  ovcr-roted; 
cr  ocherwirc  it  is  confirmed  and  made  abfolute>  by  order 
of  the  Court.  See  3  Cemm-  453. 

A  Mafter  in  Chancery,  having  an  order  of  reference, 
U  to  ilTue  his  fummoos  tor  the  parties  to  attend  him  at  a 
certain  time  and  place  ;  when  and  where  they  may  come 
with  their  counlel.  clerk, or  folicitor.  to  defend  them. 
felves,  and  maintain,  or  objtA  againft,  his  Report,  or 
certi6cate,  ife.  And  Mailers  are  to  draw  their  Re- 
ports briefly  and  as  fuccinAly  as  may  be.  preferving  the 
matter  clearly  for  the  judgmcot  of  the  Court ;  without 
recital  of  the  feveral  points  of  the  order  of  reference,  or 
(he  debates  of  Counfel  before  them;  unlefs  in  cafes 
doubtful,  when  they  may  Oiortly  reprerent  the  reafons 
which  induce  tbrm  to  what  they  do. 

None  ftiill  take  any  money  for  Report  of  an  order,  or 
caufe,  referred  to  them  by  any  Judges,  on  pain  of  too/. 

fo  as  not  to  prohibit  the  drrk  from  taking  ix^.  for 
the  6rA,  and  iV.  for  every  other  (heet-  Stat.  1  Jac.  1. 
r.  10. — But  by  ^<z/  13  Car.  z.  Jf.  1.  r.  12,  Mailers  in 
Chancery,  may  take  for  every  Report,  or  certificate, 
made  on  an  order  on  hearing  of  a  caufe,  20/.  And  lor 
any  other  Report,  (^r.  made  on  petition  or  motion,  10/. 
And  their  clerks  fhail  have  5/.  for  writing  every  Report. 
Hec  further,  title  Rt/ereMce. 

A  Repott  by  a  Mailer  in  Chancery,  it  as  a  judg- 
ment ot  the  Court.  1  P.  ff  'ms.  653. 

By  a  (landing  order  of  the  Court  of  Chancery,  made 
by  the  Lords  Commillioners,  in  the  ^  H^.  M.  it  was 
dircded,  that  all  Reports  fhould  be  hied  within  four  days 
after  the  making,  otherwife  no  decree  or  proceedings 
to  be  had  thereupon;  but  the  RegilUr  reporting,  that  it 
was  futncient  if  the  Report  were  filed  before  any  pro- 
ceedings had  thereupon,  though  not  done  within  four 
days  after  making,  Ld.  C.J.  Xtng,  agreed  thereto. 
And  the  Court  took  it  to  be  well  enough;  though,  in 
this  cafe,  the  motion  to  confirm  the  Report,  niji  cau/a, 
was  made  (he  fame  day  that  the  Report  wu  filed, 
a  A  h^mt.  517. 

It  is  not  ufua!  to  confirm  Reports  of  Receiver*}  ac> 
counts, /<-r  Mailer  of  the  Rolls.  2  P.  H-'mi.  661. 

REPOSITION  or  the  FOREST.  Rifejiii»  Fo- 
Ttfiit,  i.  e.  a  reputting  to.]  A  Statute,  whereby  certain 
ForeA-groondf,  being  made  furlieu,  on  view,  were,  by  a 
fecond  view,  put  to  the  Pored  again.  Mattiu.  f-ar.  1 . 

REPOSITORIUM,  Lei.]  A  (lorehoufe  or  place 
wherein  things  are  kept ;  a  warchoufc.  Crt.  Car.  5^5. 

REPRESENTATION.  R<prf/enlati».]  The  perfon- 
attng  another:  There  is  an  heir  by  Keprcfentation,  where 
a  father  difi  in  the  iife  of  the  grandfaihcr,  leaving  a  fon, 
who  (ball  inherit  his  grandfather's  etlate,  before  the  fa- 
ther's brother,  Uc.  Pro.  Mr.  303.  Alfo,  executors  re- 
prefent  the  penon  of  the  tcl^ator.  to  receive  money  and 
afletf.  Co.  Lie  209.  Sec  titles  Htir  ;  Exteuter. 

REPRIEVE,  from  the  Fr.  R^iris  ]  The  taking  back 
or  fcfpendiog  a  prifoncr  from  the  execution  and  pro* 
ceeding  of  Law  for  that  time.  TermtdtLrf,  See  title 
ExicuiioH  of  Criminalt. 

RtPKX^ AL,  Re^n/alt;  Rf/fri/a!Ja.]  The  taking  one 
thing  in  fatttfi^ion  lor  ano'.hcr,  derived  from  (he  Fr. 
R/prlj'e :  and  is  all  one  in  the  Common  and  Civil  Law. 

Reprifals  arc  ordinary  and  extraordinary  ;  ordinary 
Reprlfals  arc  to  arrcfl  and  take  the  goods  of  mcrchant- 
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ftranger!!  within  the  realm  ;  and  the  o:her  it  for  fatif- 
fa^lion  out  of  the  realm,  and  is  under  the  Great  Seat, 
i^e.  LexMerca:,  120. 

If  any  perfon  be  killed,  wounded,  fpoiled.  or  any  wayi 
damaged  in  a  hoftile  manner,  in  the  teiritories  of  any 
Potentate,  to  whom  letters  of  rcquefV  are  tranftniited, 
and  no  fatisfa^ion  be  made,  there  is  no  necellity  to  re- 
fort  to  the  ordinary  profccutinn,  but  Letters  ot  Reprilal 
iflue  forth ;  and  the  Prince  againfl  whom  the  fame  arc 
ilfued  is  obliged  to  make  fatist'ai'tion  out  of  ihr  eflatet 
of  the  perlbns  committing  the  injuries  ;  and  >n  cafe  of  a 
deficiency  there,  it  will  then  be  adjudged  a  commoa 
debt  on  his  country.  Bat  where  aiisfortunes  happrn  to 
pcrfonf,  or  their  goods,  refiding  in  a  foreign  country  in 
time  of  war,  Reprilals  are  not  to  be  granted  ;  In  titis 
cafe  they  mofl  be  contented  to  fit  down  uncltv  the  loft, 
for  they  are  at  their  libeny  to  relinquifh  the  place  on  the 
approach  of  the  enemy,  when  they  forcfee  the  country  it 
fubjcA  to  fpoil :  and  if  they  continue,  they  mull  partake 
of  the  common  calamity.  Lex  Mercat. 

Reprisals  may  be  granted  on  illegal  profecutions 
abroad;  where  wrong  judgment  i*  given  in  matters  not 
doubtful,  which  might  have  been  redrclfed,  either  by  the 
ordinary  or  extraordinary  power  of  the  country  or  plicc, 
and  which  was  apparently  denied,  f'  r  Sec  further,  title 
t*ttfri  of  Marqut :  and  as  to  Rtpnfal  cf  GeoJj,  fee  title 
Rtcaftion. 

REPRISES,  Fr.  Rtfumpttom,  taking  back.]  Is  ufed 
for  dedudioni  and  paymeoii  out  of  a  manor  or  lands,  at 
rent-charges. annuities, Therefore  when  ivefpeakof 
the  clear  yearly  value  of  a  manor,  or  ellate.  or  land,  we  fay 
it  is  fo  much  peraitnum,  ultra  Refriftiy  btfides  all  Reprifes, 

REPUBLICATION  or  WILLS;  See  title //'//A 

REPUGNANT,  Rtpugnant  ]  What  is  contrary  to 
any  thing  faid  before  ;  Repugnancy  in  deeds,  grants,  in- 
dictments, verdi^ls,  '^<.  make  them  void.  3  Htlf  135. 
See  title  Dttdt^  &c. 

The  Common  Law  abhors  Repugnances,  and  all  10- 
congruittes;  but  the  former  part  of  a  deed,  fliall 
Hand,  where  the  latter  part  is  repugnant  to  it.  Jr«(. 
Ctnt.  25  I,  2;6. 

Where  contrarictiei  are  in  feveral  parts  uf  deeds  or 
fines,  the  firil  part  (hall  Aand  ;  in  wills,  the  lall,  if  the 
feveral  claufes  arc  not  reconcileable.  "Jtnk.  96  pi.  36. 

In  contraAs.  gifts,  verdiAs,  evidences,  i^t.  where 
dircd  contrarieties  are  for  the  fame  thing  at  the  fame 
time,  all  is  void.  Jmk  96.  pL  ii6. 

A.  made  B.  and  C.  executors,  provided  that  C.  fliall 
not  adminillcr  hit  goods.  B.  and  C.  brought  debt  on 
bond,  as  executors.  It  aas  held,  that  the  adion  was  well 
brought ;  for  the pro^ifo  is  void.  Dy.  y  b.  \.  pi.  7,  Ac. 

A  gives  lands  to  B.  in  tail,  provided  A.  lhall  take 
the  profits  of  part  for  1000  years  ;  the  pronifo  ii  uwV; 
for  in  common  prrlumption  it  tAcs  awny  the  benefit  and 
interell  of  the  grantee  in  that  parcel.  Cro.  Elix.  35. 

An  award,  that  each  (hall  give  the  other  a  general  re- 
leafe  within  four  days  after  the  award  ;  provifo  that  if 
cither  difliked  the  award  within  10  days  after  made, 
and  ihould  pay  to  the  other  within  the  faid  twenty  day* 
tO/.  that  then  the  arbicrement  Qiould  be  void,  the  pro- 
•vtfo  is  repugnant,  .ind  judgment  for  plaintiff.  Cro.Eltz, 
291.  See  title  Anvard. 

A  provifoj  good  in  the  commencement,  may  by  confe- 
qucace  become  rc^ugnaac,  as  grant  of  rent  by  ^cd  for 

life. 
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Wfct  provided  that  it  fhalt  not  charge  hii  perfon  ;  the  firt- 
f  j/6  i»  good,  but  if  the  rem  be  arrcar,  and  the  grantee 
die,  hij  executors  (hall  charge  tiic  pcrfon  of  the  grantor 
in  debt ;  for  otbcru^ife  ihcy  be  roneJiIefs  ;  and  fo  it  is 
now  repugnant,  by  confc.jufnce  void.  bRep.^i,  B. 
See  further,  titles  Co^tJitiiK^  Prwi/o. 

REPUTAflON,  Rf.'-'.taih  ]  h  defined  by  Coh  to 
be  vulgaris  ofinia  rl-i  ncn  :Ji  -verttas.  4  Rtp.  104.  That  is 
^^Bfnot  R<:|'Ui;ition  which  this  or  ti.at  man  lays ;  but  that 
IPI^wbich  gcnrr.illy  hath  bccn«  and  many  mcD  have  did  ur 
thought.  1  Lren.  15. 

A  liiile  time  is  fufiicient  for  gaining  Reputation, 
which  needi  not  a  very  ancient  pedigree  to  eflabUfh  it ; 
fcr  general  acceptation  will  produce  a  Reputation.  Cro. 
Jae.  3cS.  Hut  it  hai  been  held,  that  common  Repu- 
tation cannot  be  intended  of  an  opimuo  which  ii  con- 
ceived  cf  lour  or  five  ycin  flanding  ;  but  of  long  time. 
And  fomc  fpectj]  matter  mull  be  averred  to  induce  a  Re- 
putation, z  Li'I  J^hr.  464. 

Land  mdv  be  reputed  parcel  of  a  in.inor,  though  not 
really  fi>.  1  ymt.  51  :  z  M0J.6  /  :  ^Nil/.  Mr.  137.  And 
there  i«  a  p.rifti,  anJ  oiH^e,  in  Reputaiint>,  (^V. 

RkPUTATiON  OF  Fame,  h  umlT  the  protcflion 
of  the  Law,  as  all  perfum  have  an  inteiell  in  their  good 
name*  and  fcand^l  and  defamation  are  injotioui  to  it. 
(hough  defamatory  wordi  are  not  afiionable,  otherwilc 
than  as  they  are  a  d:imagc  to  the  cAaieof  the  pcrfon  in- 
jured. We^dUlnfi. 

The  fecurity  of  Reputation,  or  good  name,  from  the 
£rts  of  dctrat^iion  and  flandcr,  arc  rights  to  which  every 
man  is  entitled,  by  rcafonand  natural  julUcc  ;  fmce,  with- 
out thefc.  it  i»  impoflible  to  have  the  prrfe^  enjoyment  of 
any  o'.her  advanugc  or  right.  1  Comm.  134.  See  title 
LiUrty. 

REQUEST,  of  things  to  be  done  :  Where  one  is  10 
do  a  collateral  thing,  agreed  on  making  a  contrail,  there 
ought  to  be  a  RcqucU  todo  it.  i  Lil.  Mr.^6\.  If  a  duty 
U  due,  ii  is  pay.ible  without  RequeA ;  on  promife  to  pay 
a  duty  precedcf't  on  Rcquell,  there  needs  no  aiflual  K.e> 
quell ;  but  on  a  promilc  for  a  pcraliv,  i  r  collateral  fum, 
there  Hiould  be  an  a^ual  Requell  before  the  a^lion  is 
brought.  Cro.  EiiX.  74:  1  SaMaJ.j^  ;  i  Lev.  289. 

If  a  debt  is  before  a  promife,  a  Kequeft  is  not  nccef- 
fary,  for  then  a  Rcquell  is  not  any  caulc  of  the  a£Vton  ; 
though,  upon  a  protnil'c  generally  to  pay  on  Reqt:eil,  the 
adton  arifes  on  RequeU,  acd  not  before.  Cro.  '^ac.  201: 
I  Ltv.  48.  See 

AAion  of  debt  for  money  doe  on  a  bond,  may  be 
brought  without  alleging  a  fpccial  Rcquelt.  Cro.  £//z. 

A  man  promifrs  to  redeliver,  on  Rcqucfl,  luch  goods 
as  were  delivered  to  him  ;  if  an  a£lian  of  detinue  is 
brought,  the  plaintiff  need  not  allege  a  fpeclal  RequeA, 
bccaufe  the  a^ion  i»  for  the  thing  itlclf:  but  if  an  a^ion 
on  the  cafe  is  had  for  thefe  goods,  then  the  Rcqueft  muA 
be  fpccially  alleged  ;  as  it  is  not  brouglit  lor  the  thing 
iifclf^,  but  for  damages.  Zii  66  :  3  Za^k.  509. 

If  a  promife  i*  made  to  pay  money  to  the  plainliff,  on 
Requed,  no  fpeci^l  RequcA  is  required  :  But  where 
tlieic  are  mutual  promifes  between  two  perfons  to  pay 
each  other  money  00  RequcH,  if  they  do  not  per- 
form fuch  an  award,  the  Requeft  is  to  be  fpecially  al- 
leged.   And  if  there  is  a  promife  to  pay  money  to  a 


man  on  Rcqucfl,  and  he  dies  before  any  Re^uefl  made, 
it  fhall  be  paid  to  his  executors;  but  not  till  Requefl 
made.  3^^1/^.309:  3^:1^.259. 

VVhere  a  perfon  promifes  to  pay  a  precedent  duty,  the 
general  allegation  is  fufficient.  becaufc  there  was  a  duty 
without  a  promife  :  As  for  inliance;  if  one  buys  or 
borrows  a  horfc,  and  promift  s  to  pay  fo  much  on  Re- 
quell  :  But  where  the  promife  is  colhteral,  as  to  pay  the 
debt  of  a  ftranger  on  Requell,  SiiV.  the  Requell  is  part 
of  the  agreement,  and  ttavcrfable,  there  being  no  duty 
before  the  promife  made  ;  and  for  that  reafon  the  Re- 
quell  mud  be  fpecially  alleged,  for  bringing  the  a^ioa 
wtll  not  bi  a  fufficieni  Requell.  Lai<h.  93  :  3  L<on.  200 : 
3  Sa!k.  308. 

Where  the  thing  is  a  duty  before  any  Requed  made, 
a  Rcquefl  is  only  alleged  to  aggravate  damigvi,  and 
fuch  Kequefl  is  not  tr.iver  able ;  but  if  the  Requeft 
makes  thf  duty,  as  m  ajptmffit  to  do  fuch  a  ihing  00 
R^queil,  tliere  the  day,  cj;'*.  of  thr  Rrqucil  ought  to  be 
alleged,  becaufe  it  is  traverfablc.  Pahn.  389 

U  a  Kcqucll  is  to  be  fpccialiy  made,  tiu*  day  and  jcar 
when  made  ihould  be  fpeciilly  alleged,    i  iw/iv  231  : 

2  Lill.  Abr  466  :  Cr#.  Car.  280.  But  where  a  prrfon  is 
not  rellrained  to  make  the  Requell  ty  a  time  limited,  if 
made  at  any  time  during  hii  life,  it  has  hrcR  held  to  he 
good.  Cro.  EUz.  136.  Ard  a  Rcqueft  at  any  cthrr  time 
than  named  may  be  givin  in  evidence.  Sid.  :6h 

If  a  debt  or  duty  dues  nut  accrue  on  a  prt  mile,  until 
Requeft  made,  the  Statute  of  Limitations  rune  from  the 
time  of  the  Re^ucft,  only,  aiid  not  frum  the  time  of  tue 
precedent  promife.  Cro.  Car.  93.  See  title  Limiiaiion  of 
AdtoHi. 

1^1  a  trial,  the  dcfend^int  would  have  the  plain'ifF  to 
prove  the  Rcqueft  ;  but  it  was  ruled  t  .at  he  need  not  ; 
for,  not  being  iravcrfcd  in  the  plea,  it  is  aJmiktcd. 
I  Ltv.  1 65. 

Uaiealonab!e  Requcfts  are  net  regarded  in  La>v  ;  and 
there  is  no  diff<-rrnce  whcic  a  thing  ii  t.>  done  cn  Re- 
queft, and  rc.ifonable  Rcqueft.  Djerz\%  :  Cn.  Car.  i;6: 

3  AV^  yfiir.  140,  142.  See  titles  A.iioit ,  Dic/uratica  i 
J'.'cath/ij;  ;  Rent,  &c. 

Req^iests,  Court  of ;  Se^Courtcf  Req:.ejfi. 

RKKE  COUN  i  Y  ;  Ste  Ritr  Coimij. 

RKSCKIT,  (or  Receit,)  RcL-efrio]  An  admiflion 
or  receiving  of  a  third  perfjn  to  plead  right  in  a 
caufc  formerly  commenced  between  two  other  perfons ; 
as,  where  an  aillon  is  brought  a^ainft  tenant  for  life  or 
year»,  or  any  other  pariicut-ir  tenant,  And  he  ni.^k  s  de- 
lault,  in  fuch  cafe  he  in  tlie  reverfion  may  move  that  he 
may  be  received  to  dcfcod  his  right,  aod  to  plead  with 
dccnandfint. 

Refceit  U  likewife  applied  to  the  admittance  of  a  plea, 
where  the  coniroverfy  is  between  the  fame  two  perfons. 
Brcke  20$  :  Co  Lilt.  192  :  3  Niif.  Mr.  146. 

lie  in  tcvcrfion  may  come  into  Court,  and  pray  to  be 
received  in  a  fuit  agatnft  his  particular  tenant ;  and  after 
fuch  Refceit  the  bufinef?  (hall  be  haftencd,  a&  much  as 
may  be  by  Law,  without  any  delay  of  cither  fide.  S:c:, 
13  ^.  2.  c.  ty.  But  Refceit  is  admitted  only  for  thofo 
who  have  eftates  depending  on  particular  ellatcs  for  life, 
tenants  by  the  curtcfy,  or  after  pulubility,  iSc.  and  not 
for  him  in  remainder  after  an  eiUtc-tail*  which  is  prr- 
dunblo.  1  And.  133. 

Huftiand 


U  E  S  C  E  I  T. 
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"Hulbind  and  wife  were  tenants  for  life.  remiinJcr  to 
another  in  fee  ;  a  fsrm«ioN  was  brought  agairift  i^ic  hof- 
band,  \v[io  made  defaoU  after  def.iull ;  and  thereupon 
the  wife  prayed  that  (he  might  be  rcctivcJ  lo  dtfcnd 
hcrrie;ht4  but  it  was  denied  by  the  Court,  btcaufc,  if 
deiVnoant  Ihould  recover  againft  her  huftaod,  it  wouH 
Tiot  bar  her  right  if  fhc  furvived  him,  therefore  i:  would 
be  to  no  purpofc.  Then  he  in  remainder  prayed  to  be 
received,  ivhich  at  fitlt  the  Court  doubted,  by  reafon  if 
the  hufband  fliould  recover,  he  might  falfify  fuch  Reco- 
very ;  and  hecaufe  his  cilatc  did  not  dt-pend  on  ihc  cftate 
of  the  huHianJ  nlone,  but  on  the  rJUie  of  the  hulbaad 
»nd  wife^  but  at  latl  he  was  received.  iLtoH.%6. 

The  liMute  of  Glsfcefter^  6  £.  i.  f.  1 1,  cna£t5»  that  a 
termor  may  be  received  to  falfify,  if  he  ha:li  a  deed,  and 
comes  before  judgment;  this  is  u here  he  in  rcverfion 
ciufeth  himfdf  to  be  impleaded  by  collufion,  to  make 
the  termor  lofe  his  term,  tifc.  And  by  jlat.  20  E.  i- 
fi,  ^,  if  any  ltr.'>uger  come  in  by  a  collateral  title,  belcre 
he  IS  received,  he  ihall  find  furety  to  faiiify  the  demand- 
ant the  v.ilue  of  the  lands,  if  he  recovers  from  that  time 
till  £nal  judgment ;  and  demandant  rccovciingt  he  fiiall 
be  grievoufl)'  amerced, tsV, 

RESCF.IT  OF  HOMAGE,  Reffpih  Homa^u.'^  The 
Lord's  receiving  Homage  of  his  tcnaot,  at  hi^  admiiBan 
to  the  land.  Kiuh.i^%.  ^tc  mid  Hema't, 

EESCOUS,  or  RESCUE. 
Rescussus,  from  the  Fr.  Rtfieiifc,  i.e.  Liberatio.^  A 
refinance  againit  lawful  authority. 

I.  0/ tec  Jijfcrtnt  KiKifs  of  Refcua,  &c. 
II,  O/tht  0§4nct  cf  making  Re/ciu  tf  a  Prifmif ;  and 

Affw  tht  Offtndtri  art  td  he  proceiikd  agAinfi»  and 

punijhtd.    A!>d  fee  title  Ejcapt  (B)  IV.  3. 
JII.  Of  the  Form  cf  the  Pracetdi'ngi  on  a  Refue. 
IV.  In  lohai  CaftJ  the  Bhtriff  may  return  a  Rcfa/e; 

of  the  Form  tf  a  Retura,  and  for  ivhat  DefeHs 

it  maj  he  quajhed- 

I.  Ik  the  cafe  of  a  dillrefs,tkc  goods  bcingi  from  the 
itrll  ukingfConlidered  as  in  the  cuUody  of  the  Law,  and 
not  merely  ia  that  of  the  dtftrainer,  the  taking  them  back 
by  force  is  looked  upon  as  an  atrocious  iniury,  and  de- 
nominated a  Rei'ctui  ;  for  which  the  di'.lrainer  his  a  re- 
medy in  damages,  either  by  Writ  of  Reicouf,  in  cafe 
they  wtTc  going  to  the  pound  \  or  by  Writ  di  pareo 
fra£iot  or  Pound-brcach,  in  cafe  ihey  were  actually  im- 
pounded. F,N.B  100,  101.  He  may  alfo,  at  his  option, 
oring  an  action  on  the  cafe  for  this  injury,  and  lliall 
therein.  If  thcdiftrcfs  were  taken  for  rent,  recover  treble 
damages.  Stat,  z  fV.'<J  M.  fl.  i.  c  5:fcc/f//.  Jl  ;  and 
this  Diftionary,  titles  Dj^rr/i ;  Renti  Reptevta;  Ptfund- 
ireach. 

The  term  Rtfous  is  likcwifc  .ippJlcd  to  the  forcible 
delivery  of  a  defendant,  when  arrefted,  from  the  ollicer 
who  is  carrying  him  toprifbn.  In  which  circumfiances, 
the  plaintiiF  has  a  firoilar  remedy  by  aftion  on  the  cafe, 
or  ot  Kelcous ;  or  if  the  Sheriff  makes  a  return  of  fuch 
Kcfccus  to  the  Court  out  of  which  the  procefs  ifiucd,  the 
Refcuer  will  be  puniflied  by  attachmeot.  6  Med.  aii  : 
Cro.  Jnc.  419  :  Salk.  506.  Stc  3  Ccm/t  c.  Q  ;  isid/cf,  II. 


If  a  bailiif,  or  other  officer,  on  a  writ,  arrcft  A  mxity 
and  Olivers  by  violence  lake  him  away,  or  procure  bis 
efc:ipe ;  this  is  a  Rcfcous  in  fafl.  So,  if  one  diftrata 
bealls  damage-feafiini,  in  his  ground,  as  he  drives 
ihcm  in  the  highway  towards  the  pound,  they  enter  into 
the  owner's  houfe,  and  he  withholds  them  there,  and 
vvt'l  not  deliver  them  on  demand,  this  detainer  is  a  Ref- 
coJi  in  Law.  Co.  Lin.  hh  2.  c.  12,  161.  CaJanigMt  in 
his  book  De  Coafiuiud.  Burg,  f,  294,  bath  the  fame 
words  coupled  with  rejiftentia. 

In  other  terms,  Refcue  is  the  taking  away  and  feuing 
at  liberty,  againll  Law,  any  ditlrefs  uken  for  rent,  or  fer- 
vices,  or  damage-feafant ;  but  the  more  general  notion 
of  tUfcous  is,  the  forcible  freeing  another  from  an  arreil, 
or  (ome  legal  commitment ;  which,  being  an  high  oiTcoce, 
fubjcitt  the  oflendcr  not  only  to  an  action  at  the  fait  of 
the  party  injured,  but  Itkcwife  to  6ne  and  imprilbnment 
at  the  fuit  of  the  King.  Co.  Lift.  160:  F.  t^.  £,  226. 

^ttpcji.  II. 

But  there  can  be  no  Refcous  but  where  the  party  has 
had  the  aflual  pofTcflion  of  the  cattle,  or  other  thingt 
whereof  the  Keicbus  is  fuppofed  to  be  made;  for  if  a 
man  come  to  arreft  anotlier,  or  to  ditlrain,  and  is  dif- 
turbci,  rcgul.irly  bis  remedy  is  by  aAion  on  the  cafe. 
Co.  Lift,  xdit  a:  Lut.  Rep.  296:  Ileti.  145. 

if  on  f.fa.  the  SheritF  feize*  goods,  which  are  taken 
away  by  a  llraoger,  this  is  not  properly  a  Refcue ;  for 
by  ftizure  of  the  good*,  by  virtue  of  the  fieri faeimA^t 
SheriA'  has  a  property  in  them,  and  may  maintain  tref- 
pafs,  or  trover,  for  them:  alfo  the  patty  injured  may 
have  an  adion  on  the  cafe  againll  the  wrong-doer.  HaU 
145  :  Litt.  Rep.  296. 

If  the  lord  diftrain  for  rent  when  none  i§  doe,  the  te- 
nant may  lawfully  make  Refcous  ;  fo  may  a  flranger,  if 
his  bealls  be  diOtaincd  when  no  rem  is  due.  So,  if  the 
tenant  tender  the  rent  w  hen  the  lord  comes  to  diftrain, 
and  yet  he  docs  difirain,  or  if  he  diltrain  any  thing  not 
dtiliainable,  as  beads  o\  the  plough,  whrn  other  fufficient 
diflrrfs  may  be  taken,  the  tenant  may  make  Refcoas; 
fo,  i/  the  lord  didrain  in  the  highway,  or  out  of  his  fee. 
Co.  Litt.  t^T  \  160,  ^;  161,  d. 

But  though  there  mull  be  reafon  for  the  diflrcfi,  and 
that  oiherwifc  the  Refcue  cannot  be  unlawful ;  yet  it  hath 
been  held,  in  a  /ono  fraiio^  that  a  defendant  cannot  juf- 
lify  breaking  the  pound  and  taking  out  the  catJe, 
though  the  diflrefs  was  without  caufe,  becaufe  they  arc 
now  in  the  aiiual  cutlcdyof  the  Law.  Salk.  247, 

There  is  ;*  difference  between  a  man's  being  arreted 
by  a  warrant  on  record,  and  by  a  general  authority  ip 
Law  ;  for  if  a  tapiui  bc  awarded  to  the  ShcriiF  to  arrell 
a  man  for  felony,  though  he  bc  inncceot,  he  capnot 
make  Refcue;  but  if  the  SherilT  will,  by  the  general 
authority  coinmiticd  to  him  by  Law,  arret!  any  man  for 
felony,  if  he  be  innocent,  he  may  refcue  himfclf.  C^. 
Litt.  i6].  Sec  5  Ce.68:  6  Co.  54:  Cro.  ^df.  4S6. 

II.  Rescve  Is  claffcd,  by  jP/af/^ow, aroorgf! oSeoccs 
againll  publ-c  jullicp ;  and  i^  dcfiucJ  to  bc  the  forcibly 
and  knowingly  freeing  another  from  an  arreft  or  impti- 
fonmcnt:  and  it  is  generally  the  fame  ofTcriCe  in  the 
liranger  fo  refcuin^,  as  it  would  have  been  in  a  gaclex 
to  have  vcluniarily  permitted  an  efcapc.  A  Rrfcue^ 
ihercforCj  of  one  apprehended  for  felony,  is  felony ; 

15  loi 
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for  trcifoDf  tmron  ;  ind  for  a  mifdemftnor,  t  mifde- 

mt^anor  nlfo.  But  herr,  tilccwit'r,  ai  upon  vo!un:xry 
•fcapci.  rhe  principal  mud  be  firit  ^ctintcd,  or  receive 
judijmenl,  before  the  RcfciuT can  be  punifticd  ;  and  for 
(imc  ffufrMi,  bccaiifi::  perh  ipj*  in  fail,  it  may  turn  out 
■bat  thf rc  !Ia^^'efn  noofFi-riceconimittcd.  4  (Tam/w  i*.  10 
fj.  I  litif  P  C.  boj:  Foji..ii^^,  And  lec  ihij  Dic- 

tionary, title  li/cfipe. 

By  flat,  16  OVff.  a.  f.  31,  to  convry  to  any  prifoner.  in 
cufti'dv  (or  tfeilbn  or  felony,  any  arms,  infhumcnti  of 
efcApCf  or  dilgutff,  without  the  privity  of  the  gaoler, 
though  no  efcapc  he  attempted  ;  or  any  way  to  aflill 
fach  prifoner  to  attempt  an  rlcaiif ,  though  no  cl'cnpe  be 
aAtialiy  made,  11  fclor.y  ;  nnd  fubjc^i  the  offinder  to 
iranrportation  for  fevcn  years  ;  or  if  the  prifoner  be  in 
«oftody  for  petty  larcrny,  or  other  tnfetior  offence,  or 
charged  v.-tth  n  debt  nf  100/..  it  is  then  a  mifdemeanor, 
pttnilhable  with  line  and  imprifonmcnt.  See  tide  Efcapt 
{1))IV.  3. 

byfev>:rat  fpeciil  il3tute*,to  refcue,  or  attempt  to  ref- 
cue,  any  perfon  committeJ  for  the  offences  enumerated 
in  thoi'e  atfl*,  ii  felony  without  benefit  of  elegy.  See 
fiati.  6  Geo.  i .  t.  ft^.  §  5  :  24  Gto.  3.  c.  56,  as  to  Ttanf- 
fvriimtn  ;  and  this  DiAionary  under  that  title,  and  title 
B/taft  I  Siatt,  9  Gi9'  I*  c.  22  :  27  <.V9  2.  e,  15  ;  as  to 
ofcQCCf-agninA  the  Bhik  A  i  ;  fta*.  8  Gfa  z.  c-  20,  a*  10 
deftroying  Turnpike*;  and  thia  Dictionary,  High- 
lUK^M  VI  (B)  10;  Jiat.  tgG.')  Z.  r,  34,  aa  to  S«.v|;^/;/r|- ; 
/iar.  zc  Gto.  t.  c  57,  as  to  Mwt/er. 

Under  the  'zA  mCnticined  llatute,  to  reicue,  or  attempt 
to  refcur,  the  body  of  a  felon  executed  for  murder,  is  Tin- 
gle felony,  punifliable  by  tranfportation  for  l>ven  yeais ; 
and  a  likt:  puitillifncnt  h  infltifted  hyjiati.  1 1  Geo.  2.  c.  26: 
S4  G/«-  2.  c.  40.  %  aS  ;  againft  perfons  aflembling,  to 
Ae  number  of  yJw,  or  more,  to  refcoe  any  iin'awful  re- 
tailers of  fpirituous  Ijqaors,  or  to  aflauh  the  informers 
•gaiiiA  them. 

Even  if  any  perfon,  charj^d  with  any  of  the  of- 
fences againil  the  B!ack  A3,  fiat.  9  Gt9.  1 .  az  ;  and 
being  required  by  order  of  the  Priry  Council  to  fur- 
render  himfclf,  ncglcfls  fo  to  do  for  forty  days,  both  he 
and  all  that  knowingly  conceal,  aid,  abet,  or  ftKCOur  him, 
are  declared  felom  witi'ouc  bcnciit  of  clergy. 

It  feems  agreed,  that  the  refcuing  a  perfon  impri- 
foned  for  felonv,  u  aifo  felony  by  the  Common  Law. 
I  Hd.  P.  C.  606. 

Alfo  it  is  agreed,  that  a  Aranger  who  rofcues  a  perfon 
committed  for,  and  puiliyof,  hi;,'ti  treafon,  kno-Aing  him 
to  be  (o,  is  in  all  c^fcs  guiUy  of  high  treafon.  Uauadf. 
P.O.  11:  I  Jc.t.  4^5.  Whether  he  knew  that  the  pri- 
foncrs  were  lo  committed  or  not.  Cre.  Car.  jlij. 

To  make  a  Rcfcuc  felony,  it  is  nccelfary  th:it  the  felon 
be  in  cuKody,  or  under  arrcft  for  felony  ;  theieforei  if  A. 
hinder  an  arrcft,  whereby  the  ftlon  cfcapcs,  the  tnwq- 
Ihip  ftall  be  amerced  for  the  efcapf,  and  A.  fhall  be 
fined  for  the  hindrance  of  his  takirg ;  but  it  'a  not  fe- 
lony in  A.  becaul'e  the  felon  not  taken.  1  fJai.  P.  C. 
606  :  3  E</.  3.  Caron.  "33  :  SittuuJf.  3  1 . 

So,  to  make  a  Rcfcuc  felony*  the  paity  rrfcued  maft 
be  urdcr  cuftody  iot  telony,  or  lufp'icion  of  felony  ;  and 
it  is  all  one  whether  he  be  in  cuLtody  for  th.it  account  by 
a  private  perfon*  or  by  an  (  fticer,  or  wirrant  of  a  Jul* 
lice ;  for  where  the  arrcll  cf  a  felon  is  lawful,  (he  Rcfcac 


of  him  is  fef<''ny;  b:it  il  feemt  necrflary  thit  he  /fiould 
have  knowledge  that  the  pcifon  i»  under  aneft  for  fe- 
tu  iy»  if  he  us  in  the  cutlody  of  a  privau  perfon,  1  H<J, 
P.  C.  6c6. 

But  if  he  be  in  riil1o<)y  of  an  rfhrer,  there,  at  hiS 
pen!,  he  is  m  tai<c  nctice  of  it ;  lu  if  t  >«tc  t>e  tcioni  in  a 
ptifun,  and  A.  not  koo»i:5g  it,  breaks  the  nifon,  and 
lei)  out  the  prifoners*  though  he  knew  not  that  ther^ 
were  felons  thcfc>  it  i»  felony.  1  //«/.  P.C,  6c6 :  Cra. 
Cjr.  383. 

A  penon  comritted  for  high  (rcnfoi,  who  breaks  the 
p:ifnn,  and  efcapes.  is  gailt/of  felony;  ur'cfs  he  let! 
others  alfo  eknpe.  whom  he  knows  to  be  ct  mmiftt'd  for 
iiigh  irtafon;  in  which  cafe  he  is  {guilty  ot  high  trea- 
ffin,  not  ill  rclpe^  ot  l  is  OA-n  breakiv^^  nf  pnfon,  but  of 
the  Rekous  ol  the  other.  2  Haitk.  P  C.  *.  ti.  §  7. 

If  the  pirfon  rcfcueJ  were  indiiicd  or  attainted  of  fe- 
vcral  fclonici,  yet  the  efcape  or  Kei'cui  of  fucn  a  peri'oa 
makes  but  one  felony,  i  Hal.  P.  C",  ^yg 

Wherever  the  imprifonmcnt  i>  fo  lar  groondle**  or  ir* 
regular,  or  (he  breaking  of  a  prifon  ijoccafioned  by  fucfc 
a  nL-ce/Tity.  \i  c.  that  the  party  htmfcif,  breaking  pr}foir» 
is  either  by  the  Common  Law,  or  by  th?  Scatuie  Je 
fnuigrntttas  prtjunam,  laved  from  the  penalty  of  a  capi- 
tal olFcnder,  a  Itranger  who  refcues  him  from  luch  Impri- 
lonment  v ,  in  like  manner,  alfoexcufed;  Jid  corrwj7. 
1  Hawk.  P.  C  c.t\.  ^6. 

The  return  of  a  Relcue  of  a  felon,  by  the  Sheriff 
agiiirifl  //.,  It  not  fufBcietii  to  pathim  to  anftvcr  for  it  as 
a  tclony»  without  indt£lmeni  or  prrfentmmi,  by  the  ila- 
tate  2j  £.  3-/.  5.  f.  4:  I  Hai.  P.C,(io6. 

As  in  caie  of  an  efcape>  Co  in  cafe  of  a  Refcue,  if  the 
party  refcued  be  impritoned  for  felony,  and  refcised  be- 
fore indi*Hment,  the  indictment  muft  furmtle  a  felony 
done,  as  well  as  an  imprifonment  for  felony,  or  fufpicion 
thereof;  but  if  the  party  be  indited,  and  taken  by  a 
capias,  and  rcfcoed,  then  there  needs  only  a  recital  that 
he  was  tndifled  prout,  and  taken  and  refcoed.  1  Hal, 
P.  C.  607. 

Titoogh  the  Refcoer  may  be  indiAed>  before  the  prin- 
cipal is  co'^vifled  ard  aitair.ted,  yet  he  ilull  not  be  «r- 
raigneti  or  tried  before  the  principal  be  attainted  ;  but  if 
the  perfon  rclcued  were  imprifoned  for  high  treafon,  the 
R:fcuer  may  imm-'diaiely  be  arrmgmd,  for  in  high  trea- 
fon all  are  prircipaii :  SeJ  quaere. — But  it  i'eems  that  he 
may  be  immedi^ttely  proceeded  againil  U  t  a  mifpnfion 
only,  if  the  Kir.j  pleafe.  a/Zoiti.  P.C.  r.  ti.  §  8. 

The  Refcuertf  a  prifoner  for  felony,  (houj;h  not  with- 
in clergy,  }t\  fhall  have  his  dcrpv.  1  Hal  P.  C.  607; 
unlefs  where  it  is  oiherwife  decbrcJ  by  liatute. 

A$  iheofrence  of  refcuinp  pcffona  in  cales  of  high  trea- 
'  Ton  and  felony  ii  ufuaMy  puniQicd  by  indiilment,  fo  the  of- 
fence of  refcuing  a  perfon  arrefled  nn  melne  procefs,  or 
in  fxecuticn  after  judgment,  fuh'eih  the  offender  to  a 
Writ  of  Refccus,  or  a  general  aclion  cf  trcfpafi  i-;  tsf 
armii,  or  an  action  on  the  cafe,  in  aH  which  damages  arc 
recoverable.  AH'o  it  is  the  frequent  praflice  of  the 
Ciiurts  to  grant  an  attachment  againfl  fuch  ^v^ong-doe^J, 
it  being  the  htghcH  violence  and  contempt  that  can  he 
offered  to  the  procefs  of  the  Court.  C»  Z/Vr.  161  :  Ce, 
E/ii.  614  :  Rofi.  Ent.  577. 

He  who  relcues  a  pnloner  from  any  of  the  Courts  of 
Wefiminfiir  Hall,  without  Urikin^  a  bio*,  f>iall  forfeit  hi» 

good& 
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(rood}  and  profits  of  his  lands,  and  fufTcr  imprironmenc 
during  life;  butroi  lofe  his  hand.bccaufe  he  did  notllrike. 
tz£j.  }.  i;:  5  In/.  141:  l  Htrwi.  P.C.  czt.  S  S- 

It  it  clcady  agreed,  that  for  a  Reicout  on  mrrne  pro- 
cefs,  the  party  injured  may  have  either  an  a^ion  of  trcf- 
pafs  i/i  tt  armis,  or  an  action  on  the  cafe*  in  which  he 
(hall  recover  hif  debt  and  damages  a^ainll  the  wrong- 
doer I  and  the  rather*  bccaul'c  on  melne  procefa  he  can 
have  no  remedy  agAinll  the  SIierifF.  Crc,  'Jac.  486  : 
Wr*.  180.  See /»o?  IV. 

Alio  it  hath  been  adjudged,  that  for  Rcfcoui  of  a  per- 
fon  tn  execution  on  a  {a./a.  or  ca.  mf/ug.  an  a^ion  will 
lie  ;igain[l  the  Rcfcuer^  though  the  pirty  injarrd  hath 
hit  remedy  agiinll  the  SheriA^.  and  the  ShenlF  hath  hii 
remedy  againll  vhe  wrong-doer  ;  for  perhapt  the  Sheriif 
may  be  dead  or  infoUent;  but  herein  it  hath  been  held, 
that  if  be  bring  hit  alfUon  againfl  the  party  who  made 
the  Rcfcue,  he  iray  plead  it  in  bar  to  an  aAion  brought 
by  the  Sheriff ;  fo,  if  againll  the  SheritF,  or  his  bailiff, 
they  may  plead  that  he  had  fatisfadion  from  the  party, 
fo  that  if  he  recovers  againll  one,  the  other  is  difcharged. 
Hetl,  9;  :  Cro.  Car.  teg:  Hut.  38  :  Hch.  180. 

Uyy?d/.  2  W.  is  M  Ji  1.  r.  5.  §  5,  on  Pound  breach, 
or  Refcous  of  goods  diOrained  for  rent,  the  perfon  grieved 
fhall.  in  a  fpccial  aflioD  on  the  cafe,  recover  treble  da- 
mages and  cods  againll  the  ofTenders,  or  ag^inft  the 
owner  of  the  good;,  if  they  come  to  his  ufe. 

In  an  aAion  on  the  cafe  for  a  Refcous,  on  this  flatute,  it 
hath  been  held,  that  the  plaintiff  (hall  recover  treble  coils 
ai  well  as  treble  damages,  for  the  damages  are  not  given 
by  the  Oatute,  but  increafed  ;  an  a^ion  on  the  cal'e  lying 
for  a  Refcous  at  Common  Law.  1  Saii.  205. 

An  attachment  will  be  granted  not  only  againfl  a  com- 
mon pcrfon,  but  even  againll  a  Peer  of  the  Realm,  for 
rcfcuing  a  perfon  arrefl^  by  due  courfe  of  Law  :  fo  that 
if  the  Sheriff  in  any  cafe  return  to  the  Court,  that  a  per- 
fon arrcftrd,  or  goods  feized,  or  poffellion  of  land:  deti 
■  vered  by  him,  by  virtue  of  the  King's  writ,  were  rcf- 
cued  or  violently  taken  from  him,  i2e.  they  will  award 
an  attachment  againll  the  Refcuers.  Dytr  zix:  2  'Jou. 
39  :  Salk.  322. 

But  it  feems  to  be  the  praAice,  not  to  grant  an  attach- 
ment in  any  cafe  for  1  Refcous,  unlefs  the  officer  will  re- 
turn it :  for  it  hath  been  found  by  experience,  that  oiii- 
cers  will  take  on  them  to  f<vear  a  Refcous  where  they  will 
not  venture  to  return  one.  z  Ha^vk,  P.  C.  c.  22.  ^  34. 

AdiliinAion  was  taken  where  an  attachment  is  prayed 
for  a  Refcous  in  the  firll  inllance,  and  where  a  rule  to 
Ihew  caufe  it  only  alked  ;  in  thii,  a^davitt  of  the  faA  are 
fufGcient;  in  the  other  cafe,  the  Sheriff 't  return  ii  requi- 
lite.  TriM.  5  Gt».  2.in£.  R.  I'eyngy.  Pajnt. 

Wh.:re,  on  the  return  of  a  Rcfcue,  an  attachment  is 
granted,  and  the  p.irtv  eramircd  on  interrogatories,  upon 
anfwering  them,  he  lhall  be  difcharged  ;  but  if  the  Ref- 
cous is  returned  to  the  FilaE^r.  and  procefi  of  outlawry 
iffues,  and  the  Kel'cuer  is  brought  into  Court,  he  (ball 
not  be  difcharged  on  affida^rits.  6W<f.  586. 

IH.  Am  indiflmenc  of  a  Rrfcoui  ought  to  fet  forth 
the  fpcciarcircumftinces  of  the  fa£t,  with  fuch  certainty, 
as  to  i-n.ible  de^eiid.-tnt  to  make  a  proper  defence.  Djer 
164.  No  dcfcCl  can  be  aided  by  the  verdict.  1  Ac/. 
Mr,  781. 


Therefore,  if  an  indictment  lay  the  offence  on  an  us* 
ceruin  or  impoffible  day,  ia  where  it  lays  it  on  a  future 
day,  or  lays  one  aid  tnc  fame  off'-uce  at  cifferent  days, 
or  lays  it  va  fuch  a  day  nhicn  mitkcs  the  indictment  re* 
pugn^nt  to  iifcif,  it  ii  voii.  A/a-v  555  :  Rajf.  £nt.  263. 

It  has  UcfD  adjudged,  on  exccptKins  tuken  to  an  io* 
di^ment  for  a  Rci'ccaf ,  that  it  was  not  neceffiry  to  aU 
lege  the  place  where  the  Refcur  was  matle,  and  that  it 
(hould  he  inicnJcd  that  where  t '.e  arrrll  was,  there  alfo 
wasthr  Refcuf.  Cr*.  Jar  345  :  a  Baf/I.  icS. 

An  exccpiion  waj  taken  to  an  jr'aitlm^'ni  of  Refcous, 
that  it  wanted  the  words  •viiS  arm^.  *'t  mana/rrti ;  but 
over-ro'cd,  it  being  held  by  the  Court,  that  ttie  word 
rtj<ujj:t  impties  it  lo  h-  done  hy  furce.  Cr».  Jaf.  345, 
Ttie  tame  exception  taken  in  Cn  Jac.  473,  over.rided, 
and  there  held.  it>ai  thou;;h  ic  were  error  at  Common 
Law,  yet  it  i«  tnade  gond  bv  thr  /tat.      lltn,  8.  t.  8. 

It  is  faid,  th^t  an  indictmei^:  0I  K<ii.-'<Lri  u  not  within 
the  Statute  or  Addiiion»,  and  r.i;iii..^  th<r  pcrion  in> 
dicled  of  fuch  a  patifh.  ^irVoui  gtvlr.g  him  any  title,  is 
fuGicient.  2  IhjI.  66;  :  t  Sty.v 

Note  ;  on  an  indiclmcttt  or  i<cIlcus,  if  it  were  on  an 
arrell  upon  mefnc  procefi,  arid  thr  party  his  appeared* 
the  Court  will  beeafily  iciiu\:rJ  to  qa.itl)  it ;  fo,  if  tt  bf  on 
prccefs  out  of  an  inter  or  t.>iirt,  tnuoeh  the  party  hai 
not  appeared,  for  no  aid  is      er  10  in'efior  jurttdi^iors. 

In  an  a£iion  for  a  Retc  e,  :ne  plaintiff  r  uil  4!lcge  in  his 
declaration  all  the  material  circun'.Untci ;  as  U^at  (uch  a 
writ  iffued,  that  he  was  arreilcd,  and  in  cullcdy,aRd  that 
he  was  refcued,  ^V.  Gca'&.  12^  :  1  Luitu.  130. 

In  an  aAion  on  the  cafe  for  a  Rel^ott;  on  mefne  pro* 
cefi,  the  evidence  was,  the  bailifi  Itwd  at  the  ftreet  doer, 
and  fent  his  follower  up  three  pair  of  (lairs,  in  difguife, 
with  the  warrant,  who  LiiJ  tunds  on  the  party,  and  told 
him  that  be  arreted  him  ;  but  he,  wi:h  I'le  help  of  fume 
women,  got  from  the  follower,  and  ran  down  flairs,  and 
the  defendant,  hearing  a  noifc,  ran  up,  and  put  the  party 
into  a  room,  locked  the  door,  and  would  not  fuifcx  the 
bailiff  to  enter.  HsU  doubted  whether  this  was  a  lair- 
ful  arretl,  being  bv  the  bailiff's  fcrvant,  and  not  in  his 
prcfence  ;  but  fatd.  that  the  plaintiff  mull  prove  hi;  caufe. 
of  adioo  agatntl  the  p^riy  ;  that  he  muft  piove  the  writ 
and  warrant  by  producing  (worn  copies  of  them ;  be 
mull  prove  the  manner  of  the  arirft,  that  it  may  appear 
to  the  Court  to  be  legal ;  and,  in  point  of  damage,  he  muA 
prove  the  lofs  of  his  debt,  vix  that  the  party  became 
iofolvent,  and  could  not  be  retaken.  6  AW.  ai  i. 

FoftiJ  of  the  WaiT  of  Rescous. 

GEORGE  thi  Third,  ice.  To  iht  Skfnfcf  M  grtn- 
•       A-  ^-  A*^^  j'eeyre,  &C.  tbtn  fttt  C.  D. 

Ate.  to  jhrw  iiihertfoTt  ^fwbirtai  the  /aid  A.  B.  a/,  iStC.f/r- 
taiJi  hajis  tf-.  thf /aid  C-  D.  had  lakiat  OJtd  dtfiraintd far 
rrntt  ' Sec,  jind  the/i,  thertt  atterdmg  /•  tkt  Lutu  and 
cujiam  of  our  ktngdem  ef  England,  itnald  ha<vt  imf^M^td, 
thf fatdKl.  D.  thiixajis  aforiftud,i»!ith  forct  amiarrMi,  ref- 
cued,  avd  ether  ensrnutiet  there  did,  t»  the  etntrtft  *f  */» 
and grtt-vo»t  damage  of  the  /aid  A.  B.  and  againjJ  cur 
peace,  &:c.  oa  i  HUi  1 

I*UT  E.  F.  and  G  H  t9  amftver.  Sec.  luherefore, 
H her/at  :ie  ftud.  A.  B.  actirJing  to  the  daJy  ef  ou  o^tey 
C  •  D.  ivhcm  hj  cur  Sheriff  ef  the  eourty  aforejaid,  hj  writ  /* 
htm  dirtiied,  wt  e^mmoMded  t»  he  ttUta,  01  L.  hjr  vir/at  ef 
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fald  Writ  hod  taktKt  cad  ii  'm  tc  Qur  prlfCH  of^  kc.  there 
icaiidt,  'vjeu/d  have  eoKvejedy  the  jU:d  E.  F.  ai'd  G.  H. 
/jim  the/nid  C.  D.  at  L.  aforefaid^  'with fares  0/  armi  rcP- 
cucd,  and  olh;r  enormiiies^  4*0. 

TV.  The  diflinfllon  laid  down  In  a  variciy of  books 
and  cafes  is,  that  on  a  Rcfcue  on  mcfnc  proccfs  the 
Sheriff  may  return  the  Refcue,  and  ia  fubje£l  to  no 
a^lon  ;  for  that  on  a  mcCne  proccfs  he  was  not  obliged 
10  raifc  his  pt^e  <omitat»ji  nor  would  it  be  con%"enicni  To 
lo  do  on  the  execution  of  every  mcfre  proccf;.,  Cro. 
E/ix.H6S  :  I  March  1  :  1  Jea.  rol  :  3  S:d/l.  i  Kol. 
Rip.  389  :  Ncy  40  :  Mcor  852:2  Lev.  144  ;  6  Mod.  14I : 
/.M/tv.  130. 131.  But  the  Sheriff  may,  if  be  plcafcs,  take 
his  /c^f  to  arreft  one  on  meinc  proccfs.  Nb\  40. 

But  if  the  Sherifl'  talce^  3  man  on  an  exccuiicn,  as  on 
a  ta./a,  and  he  is  rcfcued  from  him  before  he  can  bring 
bim  to  prifon,  though  he  returns  the  Rcfcuc,  yet  this 
fhall  not  excufc  bim  ;  for  when  judjjment  is  pafTcd,  and 
he  and  hii  bail  do  rot  furrcndci  him,  nor  pay  the  con- 
•demnation-nioney.  and  then  a  cnptas  ifl'ues,  to  which 
there  can  be  no  bail,  there  it  is  prt-fumcd  that  he  will 
not  be  forihcomingj  becaufe  neither  he  nor  hts  bail  have 
fati>fifd  the  judgment;  therefore  ihr  Sheriff' ought  to 
ir.l.c  i!.r  f  c^i  comitath\  conllcquemly  it  cannot  be  a  good 
ri.-..  tii-ic  lie  took  the  b^jdy,  but  lh?.l  it  was  rciciJed  ; 
ar.d  ilu-;  party  may  have  an  a^U0D  of  rfcape  againll  the 
Shcrift'  on  this  return  ;  and  this  is  provided  by  thc/ij/. 
U'eji.  2.  n  £.  I.  I.  e.  39.  which  was  made  lo  pre- 
vent Shcriffi  from  rctur.iiog  Rtfcues  to  the  King's  writs. 
Cra.  Ja<,  419 :  \  Rol.  Rip.  388.  4.10  :  3  BulJ!.  198  : 
rtW8;2:  Or  On  a  eapua  uttagmum  after  judgment. 
Cro.  Jac.  419:  I  Rsl,  Rfp.  389. 

In  an  aflion  on  the  cafe  agatnll  the  Sheriff  for  an  cf- 
cape  on  mcfne  proccfs,  the  defendant  picudcd  a  Refcue, 
which  on  demurrer  was  held  a  good  pica,  though  he  did 
not  fliew  that  the  Refcue  was  returned.  3  Lev.  ^S. 

But  if  one  taken  on  mcfne  procefs  be  once  in  piifon, 
the  Sherifi' cannot  return  a  Rcfcous,  for  the  Law  pre- 
fumes  that  he  hath  a  power  to  keep  him  there,  1  RoL 
Rep.  441 :  3  Biilj},  I9«  :  Cro.  Jac,  4  19.  Unlcfs  the  pri- 
fon  is  broken  by  the  King's  enemies,  which  lhall  evcufe 
the  Sheriff.  4  Ca.  84  :  l  /V//r.  239.  But  not  if  broken 
by  rebels  and  traitors,  for  the  Sheriff  or  gaoler  hath  his 
remedy  over  againA  them.  4  Co.  84:  Crs.  Rliz.  815  : 
2  Mod.  28  :  1  f'ent.  239. 

If  a  felon  be  attainted,  and  in  carrying  him  to  exe- 
cution he  is  refcucd  from  the  Sheriff,  the  Sheriff  is  pu- 
nilhablc  notwithilanding  the  Refcue ;  for  there  is  judg- 
ment given,  and  the  Sherili  (houM  have  taken  fufliciciit 
power  with  him  ;  th.reforc  in  that  cafe  the  iowiin»ip  is 
not  finable.  I  //J.  /*.  C.  Oos  :  and  there  faid  that  a 
Refcue  is  no  excufc  in  felony. 

It  hath  been  adjudged,  that  the  return  of  a  Refcue  by 
a  Sheriff  muU  flicw  the  year  and  day  on  which  it  was 
made,  fuch  Return  being  in  lieu  of  an  indiflment.  3W.  7. 
II.//.  3.  £ro.  Return  de  Brief  97:  /"//c  Ctfra.  45  : 
Attui'v.  1, 

But  it  hath  been  held,  that  the  Sheriff's  return  of  a 
Refcue  on  a  latitat^  without  mentioning  the  day  of  the 
caption,  was  li^flicicnt;  all  the  clerks  in  Court  affirming 
tlie  precedents  to  have  been  fo.  Palm.  531. 

The  Sheriff's  return  of  a  Refcue,  without  mentioning 
the  place  whcr"  it  was  made,  was  held  bad,  and  the  party 
^ifcharged.  Moor  422.  5&5< 
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Where  the  Sheriff  returned  'vtrtute  hrrvft  mthi  dire/^ 
fed  ivarratit'  A.  £5  B.  balliuit  tneis  ^ui  I'irtute  indt  Ctte- 
runt  the  defendant,  W  m  enJIpJiei  mea  buhutrunt  ^ucufjui 
fuch  and  luch  refiufirunt  him  ex  cuj}cdia  hallivorum  meo- 
ru!H  ;  this  return  was  on  motion  quafticd  ;  for,  per  HcU, 
when  bailiffs  have  arrcftcd  the  party,  he  is  in  fjft  ia 
their  cuftody,  but  in  Law  he  is  in  cutlodyof  the  Sheriff; 
an  anfiver  either  way  is  good.  •vis.  that  he  wat  refcued 
out  of  the  bailiff's  cullody,  or  that  he  was  rrfcurd  out 
of  the  Sheriff's  cuflody  ;  but  to  fiy  that  he  was  in  the 
cuftf^y  of  the  Sheriff,  and  y CI  refcued  out  of  ihecuflody 
of  the  bniltff,  is  repugnant.  2  Sati-  5(16. 

It  fecms  that  ancicutly,  when  the  Sheriff  rerurncd  x 
Htfcue,  the  party  was  admitted  to  plead  lo  it  as  to  an 
indltftmtJiit ;  but  the  courfc  of  late  has  been  not  to  admit 
any  pica  to  it,  but  drive  the  party  to  hii  action  ag^inft 
the  l^heriff,  in  cafe  the  return  were  falfc ;  hcacc  it  h  now 
j  fotiled  that  the  rtturn  of  a  Refcue  is  ret  Iraverfablc,  but 
yet  it  hath  been  held  that  fubmiilicn  to  the  fine  doth  not 
I  conclude  the  party  grieved  from  bringing  his  a^ion  for 
I  the  falfc  returif,  if  it  were  fo.  Cro.  E!iz  781  :  Djvr  ziz  : 
2  Jc'n.  29  :  1  /"V/:?.  224  :  2  rent.  175  :  Camh.  295. 

if  on  a  ftri  facial  the  Sheriff  returned  that  he  hid 
feifed  the  goods,  but  that  they  were  refcucd  by  B.  and 
I  C.  C5V.  this  is  i:ot  a  good  return,  but  he  fhall  be 
amerced  ;  the  party  alTo,  at  whofe  fuit  ihc  execution 
iffutd,  may  charge  him  by  fart  facias  for  the  value  of 
the  goods.  I  Vent.  21  :  2  Sound.  343  :  1  Sh6T.u.  180. 

See  farther,  as  to  exceptions  to  returns  of  Refcue;  Yelv, 
51:2  RcL  Ri-p.  255  :  Stil.  155:1  Sid.  332:1  Lev.zi^  : 
Zit.  Rep.  2  :  1  ?. :  2  AVi.436  ;  tjc/:.  197  :  6  Mod. 

220  :  5  Mod.  2i8  :  2  Ro/.  Rep.  263  :  i  Lev.  214  :  Cro. 
Jac.  2^2  :  Rajm.  161  :  j/lW.  217:  and  alfo,  19  ^iVr, 
Mr.  title  RefcNc  :  and  Cm.  Di^.  title  Refons. 

RESCUSSOR,  The  party  making  a  Refcue. 

RESEISER,  Refrifn.]  The  lakmR  lands  into  the 
hands  of  the  King,  where  a  general  livery  or  et/JJer  le 
t'iiti/i  was  formerly  mifufed,  contrary  to  the  order  of 
Law.  S.'du/tdf.  Pr^erog.  26. 

RESERV.A.T10N,  Refer-jenic]  A  keeping  afide,  or 
providing  ;  as,  when  a  man  lets  or  parts  with  hi^  land, 
but  refervcs  or  provides  for  himfelf  a  rent  out  of  it,  for 
his  own  livelihood  ;  fumetimcs  it  has  the  force  of  a  far- 
ing or  exception.  Co.  Lin.  143. 

Exception  is  always  of  part  of  the  thing  granted,  and 
of  a  thing  in  being :  and  a  Refervation  is  of  a  thing 
not  in  biing,  but  is  newly  creited  out  of  the  lands  or 
!  tenements  dcmifed  ;  though  E^tpcpiion  and  RcfcrvatiOn 
I  have  been  ufed  promifcuo'iHy.  Co.  Lift.  47.  The  proper 
place  for  a  Refervation  is  next  after  the  limitation  of 
the  cilate  ;  and  Refervation  of  rent  may  be  every  two, 
three,  or  more  yeart;  as  well  as  yearly,  half-yearly, 
quarterly,  t^ff.  Co.  Litt.  i,y  :  ^Rcp.yx. 

It  mufl  be  out  of  an  houfe,  or  hr.d^  ;  and  be  made 
either  by  the  words  yielding  and  paying,  cv.  or  the 
word  covenant ;  which  is  of  both  IcllDr  and  l-jfi'ce,  thevc- 
fore  makes  a  Refervation.  RJ.Rep.  Sp. 

The  Refervation  of  Rent  is  good,  although  It  is  not 
refcrved  by  apt  and  ufual  woids,  if  the  words  are  eqoi- 
valcnt.  Ploivd.  120.  But'Refcrvation  of  a  Rent^t-wW/«j 
rntam,  is  a  void  Re^^rvation.  z  fen:.  273.  Sec  titles 
Detd\  Reddendum  \  Rent »  Sec, 

RESIANCE,  RefiaNtia  ]  Rcfidfncc  ;  abode  or  con- 
tinuance i  whence  comes  \lc  participle  Refa/ii,  that  U, 
^  K  cominnally 


R  ES  I 


RESIG 


<«nt'mii&ny  drt^Iling  or  alndiog  io  any  place.  OU  Nat, 
Br.  85  :  AWj.  33. 

RESIANT  ROLLS,  /.  e.  Rolls  containing  the  Rc- 
fiants  in  a  tithing,  which  arc  to  be  called  over  by 
the  Reward  on  holdiag  Ccurt?.!eet.  dmp.  Ccurt  Ketp. 

RESIDENCE,  Re/J^miia.]  li  peculiarly  ofcd  both 
ID  the  Canon  and  CommoD  Law,  for  the  continuance  of 
a  Parfon  or  Vicar  00  his  benefice  :  And  perional  Rcfi- 
dcnceis  required  of  eccleftaftical  pcrfons  00  their  cure;, 
on  pain  of  forfeiting  10/  for  every  month,  if  they  arc 
abfcnt  one  month  at  once,  or  two  months  at  fevcral 
times  in  the  year  ;  5/.  ta  the  King,  and  5/.  to  the  in- 
former. S/ai.  21  H.  8.  f.  13.  See  title  Par/sa  II. — But 
chaplains  to  the  King,  or  other  great  perfons,  (Peers, 
ts'^.  mentioned  in  this  Aatute,  and  j!ai.  23  8.  c.  16,) 
may  be  Hzn-rtJidiKt. 

Thellatutc2i  H  S.  r.  I5,fnuflbcpatinfui(by  acom- 
non  informer  within  a  year,  or  by  the  King  within  two 
ycATS  after  tie  imJ  if  that  \ior  \  fotliat  twelve  penaluc:,or 
I2c/.  may  be  recovered  atocce  by  a  Sobjftl  for  hiaifclf 
and  the  King;  or  the  King  may  recover  at  once  twenty- 
five  pcnalticf,  or  25c/.  Sec  fat.  31  Ei.-z.  r.  5  :  this 
Di^ionary,  title L:miiaiisn  of  A/litKi  If.  2.:  and  1  Comm. 
c.  It.  f,  392,  in  n. — Is  there  not  a  coi.;  radial  ion  in  the 
above,  and  may  not  more  than  twcnty-fiire  penalties  be 
recovered  by  the  King  ! 

Independent  of  this  Aatute,  the  Bishop  in  his  Court 
may  compel  the  Refidencc  of  all  the  Clergy,  who  have 
the  cure  orcareof  (ouU  uiihin  his  diocefc.  5  Bum^t  EccI, 
Lav;  281  :  G.-Sf.  887.— This  ftatute  is  not  confined  to 
parfonages  and  vicarage*,  but  cxcmds  to  all  archdea- 
conries, deaneries,  and  digniiics  in  cathedrnl  and  colle- 
giate churches.  Thofe  who  have  two  benefices  or  dtg- 
niries.  upon  each  of  which  Rcfidcnce  is  required,  mull 
refide  upon  one  or  the  other.  But  the  incumbent  of  an 
augmented  curacy  cannot  be  profecuted  under  the  flatute 
/or  the  penalties  of  Non-Uefidence.  4.  Tinw  Rep.  66j. 

A  Bifliop  not  pur.iOiAble  order  this  lUtute,  lor  Non- 
Refidency  on  his  bithopriclc  ;  but  if  he  hold  a  deanery, 
parfonage,  i^f.  ta  esmKeKffa'n,  he  murt  rciidc  thereon, 
under  the  penalttos  of  this  Ilaiuie.  Biihops  are  liable 
to  ecclef:a(lical  cenfuris  for  Non-Rcfideocc  on  their  bi- 
fnoprick  ;  and  the  King  may  ifiiie  a  mandatory  writ  to  en- 
force their  attendance,  and  compel  them  to  it,  by  ftiz- 
ing  their  tempcraiiies ;  as  King  Hetrji  III.  did, by  the 

BiftlOp  vf  H.r.f^rJ.  2  IrJ.  625. 

One  of  the  great  duties  incumbent  on  clergymen,  is 
tJiat  they  be  refident  rn  their  livings  :  And  on  the  full 
crf4ting  parochial  chureher,  e\cry  clergyman  was 
cb'iped  to  refide  an  his  benefice,  for  reading  of  prayers, 
prcachirp^  tfc.  by  the  Jaws  and  carona  of  the  church  ; 
srd  hy  Aatute,  the  parfun  cugiit  to  abide  on  hi*  redory 
in  the  parfonzgc-houfc  ;  for  the  tUiute  is  intended  not 
cnly  for  fcrving  the  cure,  and  for  hofpitsliiy,  but  to 
m;iinta)n  tht  houfe  in  repair,  and  freveni  dilapidaticnf  : 
tlioogh  Inwfol  imprifonment,  ficknefs,  t^c.  being  things  of 
ncccfljty.arcgoo.'i  caufe«'fcxcur;  forabfcnce,  arc  cxccp:cd 
out  of  the  acl  by  conftruclion  of  Law  ;  And  it  i*  the 
lame  where  a  perfon  is  cmplc^yed  in  fome  important  bu* 
llncfs  for  the  Chufch  or  King;  or  is  entertained  in  the 
King's  frrvice.  6  Rip.  7 1 :  C,  s,  £//s.  560:  Gify'.  Ceh/.  887. 

In  an  irformaiion  on  the  flatute,  it  was  adjudged,  that 
the  parfiDti  is  :o  live  tn  the  parfonagc-houfe,  and  not  in 
any  other,  though  in  the  fame  p:inih.  Under  ylai. 
i^Siix.  tap.  20,  leafct  made  by  patf^ns  a<c  dtcUrcd 


void,  where  the  parfon  is  abfent  above  eighty  days  In  anjr 
one  year,  tfe.  On  this  a3,  the  defendant  pleaded  to  an 
agreement  tor  tithes,  that  the  parfon  was  abfent  from 
liis  parfonage  hy  the  fpace  of  eighty  days  in  one  year; 
and  the  Jury  found  that  he  dwelt  in  another  town  ad- 
joining, and  came  conilantly  to  hi%  pariHi  church  four 
days  in  every  week,  and  there  read  di*  ine  k-rvice  ;  and 
it  was  held,  that  this  was  net  fuch  an  abfence  as  11  in- 
tended by  the  tUtate  co  avoid  any  agreement  or  leafe 
mad.  by  the  parfon.  1  B'Jji.  112.  Sec  title  L^ajt  11. 

A  pcrlon  aliowed  to  have  two  benefices,  may  demifis 
or  leafc  one  of  theia  (on  which  he  is  non-refident)  to 
his  curate  cnly  ;  but  if  the  curate  leafes  over,  fuch  teafe 
fnall  lait  no  longer  thin  during  the  curue's  refidencc. 
without  abfence  above  forty  days  in  any  one  year. 
1  Leen.  j  co.  Sc:  Cra.  £/iZ.  125.  Some  words  in  the  aft 
13  E!ix.  e.  20,  as  to  leafci  by  psrfons  not  rcfidcni,  re. 
peahd.   Sre  ffar.  14  EJix.  r.  1 1. 

An  incumbent  pre  e.ued  by  the  Univcrfity  to  a  recu- 
fact's  livir-ei  (hail  lofc  it  by  tixty  days  abfence  in  a  year. 
I  M.  c.  26.  4  6.^ 

See  further  19  yia,  Jhr.  title  Rtftdtnct, 

RESinUARY  LEGATEE,  Is  he  to  whom  the  fy- 
ftdmm  of  the  ellate  is  left  by  will.  See  cities  Extctttori 

Ltgurf, 

HESIGNATION,  Rff^taih.]  The  yielding  up  a 
benefice  into  the  hands  of  the  Ordinary,  called,  by  the 
Caoonifl5,  Renunciation  ;  and  though  it  is  all  one  in  na- 
ture with  the  word  Surrender,  yet  ills,  byufe,  reftrained 
to  yielding  up  a  fpirifjat  living  to  the  Btfhop;  as  Sur- 
render is  the  giving  up  of  temporal  land  into  the  hands 
of  the  lord.  /'  nd  a  Reilgnaiicn  may  now  be  made  into 
the  hanJs  of  the  King  as  well  as  the  Diocci'an,  bccaufe 
he  hzs  /:.prmizm  tutboriiatem  Cikfafi.tamy  as  the  Pope 
had  in  accient  times  ;  though  it  has  been  adjudged  that 
3  Refignation  ought  to  be  made  only  to  the  Bilhop  of 
the  diocc^^f,  and  not  to  the  Ktng  ;  becaufe  the  King  \% 
not  bound  to  give  notice  of  the  Rciignitioo  to  the  patron, 
as  the  Ord-nary  is ;  nor  can  the  King  make  a  collation 
himfelf,  without  prefeoiisg  to  the  fiilhop.  PlytMi.  498  : 
Rol  Ahr.  358. 

Every  parfon  who  refigns  a  benefice,  muft  make  the 
Refignation  to  his  fuperior  ;  as  an  incumbent  to  the  Bi- 
(hop,  a  Btfhop  to  the  Archbiihop,  and  an  Afchbiftiop  to 
the  tC:ng,  as  fuprcme  Ortiir.ary  :  A  dor.ative  is  to  be 
refigned  to  the  patron,  not  ihc  Ordinary ;  for  in  that 
cafe  the  clerk  received  his  living  itnanediately  from  the 
patron,  i  Rrp.  137. 

A  common  hcnrfice  is  to  be  rcfigned  to  the  Ordioary, 
by  uhofe  admllB:r>  ?xi  indituiicn  ifie  clerk  fifft  cacic 
into  the  church  :  And  the  Refignation  mall  be  made  10 
that  Ordioiry  who  hith  p05»er  of  inllitation  ;  in  who^e 
difcrction  tt  is  either  to  accept  or  refufe  the  Refi^naiicn  ; 
as  the  Law  hath  declared  him  the  proper  perfon  to  whom 
it  ought  to  be  made*  it  hath  tikewife  empowered  him  to 
judije  ihercofl  Cro  ya(.  64,  158. 

The  ir.tirumi-n:  ot  Re5gr.i:ion  is  to  be  direfled  to  tlie 
Bilhop  ;  and  whi;n  the  Biihop  haiK  accepted  of  it,  the  Re- 
fignation is  good,  to  m.-.kc  void  the  church,  and  not  be- 
fore ;  oniefs  it  be  where  there  if  no  cure,  when  it  is 
good  without  the  acceptance  of  the  Bifkop.  A  Kei'ign* 
ation  may  be  msdc  before  a  public  notary,  but  withcul 
the  Bishop's  acceptation  it  doth  not  make  the  church 
void:  the  notary  can  on'y  attcft  the  Refignation,  it\ 
order  lo  its  being  prafeotcd,  is<»  Crs*  Jac.  64,  198. 

Bcfoie 
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Before  acwptsr.ce  of  the  Refignation  by  the  Bifhop, 
no  prefentation  can  be  had  to  t!ic  church  ;  but,  foan 
a5  the  acccpunce  is  ro>ide,  the  patron  may  prtitm  lo  the 
benefice  rcAgncd  :  And  when  the  clerk  is  inllituiod,  the 
church  is  full  a^-sinftail  men  in  cafcof  acommon  perfon; 
chough,  before  induction,  fuch  incumbent  may  make  the 
church  void  again  by  Refignaiion.  Ccuk:.  Par/.  Cc/.tf,  io6. 

It  fcems  to  be  clear,  that  the  OiOiop  may  refute  to  ac- 
cept a  Refignaiion  upon  a  futficient  caufe  for  his  refutal : 
But  whether  he  c.in,  merely  at  his  will  and  pleafuic^  re- 
fufe  to  accept  a  Refignaiion  without  any  c^ufc.  and  who 
ihall  finally  judge  of  the  lufHctcncy  of  the  caule.  and  by 
w"hai  mode  he  may  b=  compelled  to  accept,  are  qucl- 
tions  undecided.  In  the  cafe  of  the  Bi/'hfi  ff  Loinfon  v. 
Ffytche.,  the  Judge*  in  general  declined  to  anfwer  whe- 
ther a  Bifhop  was  compdlsble  to  accept  a  Refignation  : 
One  thought  he  was  compellable  by  j^/^Wrtww/,  if  he 
did  not  flicw  fufficient  caufe;  and  another  obfervrd,  that,  if 
he  could  not  be  compelled,  he  might  prevent  any  incum- 
bent from  acc-ptiog  an  Irrh  biftioprick  ;  as  no  one  can 
accept  fuch  biOiopnck  ti'I  he  has  rcfigned  all  his  bcficficei 
in  En^hnJ.  But  Lord  Tharltnv  fecmcd  to  be  of  o;  inion, 
that  he  could  not  be  compelled,  particularly  hyMantitunutt 
from  which  there  is  no  appeal  onurit  of  error,  l  Comm, 
f.  1 1,  p  393,  in  ft. 

A  parfonage  is  no:  to  be  granted  over  by  the  incum- 
bent, but  it  may  be  refigned  ;  and  Rcfignaiiotis  are  to 
be  ahfolute,  and  not  conditional  ;  for  it  19  againil  the  na- 
ture of  a  ReCignation  to  be  conditional,  being  3  judicial 
■a,  3  Kr!/.  Abr.  157. 

If  any  incumbent  corruptly  rcfign  his  benefice,  or  lake 
any  reward  for  refigntng  the  fame,  he  fhall  forfeit  double 
the  value  o*  the  fum,  given,  and  the  parly  giving  it, 
be  incapable  to  hold  the  Living.  Stat,  31  Ehz.  e.  6.  ^  S. 
fiut  a  man  may  bind  himfcif  by  bond  to  refign,  and  it  is 
not  unlawful,  hut  may  be  on  gond  and  valuable  reafons  ; 
as,  where  he  is  obliged  to  refign  if  he  lake  a  fccond  be- 
nefice, or  if  he  be  non-rcfident  by  the  fpxcc  of  To  many 
XDonths,  or  to  rcfign  00  reqiteft,  if  (he  patron  fliall  pre- 
fenc  his  (on  or  kinfm^tn,  when  he  {hall  be  of  age  capable 
10  take  the  living,  iJc.  Cro.  Jac.  2.^9,  27-j,.  Though 
bonds  for  Refignaiion  of  benefices  have  no  cncouragc- 
'meni  in  Chancery  ;  for  on  fuch  bond;,  generally,  the  in- 
cumbrnt  is  relieved,  and  not  obliged  to  rcfign.  i  Rol. 
Abr.  443.  On  debt  upon  a  bend  to  refign  a  benefice,  the 
Court  would  not  let  the  dcfcndani*s  counfcl  argue  the 
validity  of  the  bond,  thefc  bonds  having  been  io  often 
efiablifhcd  even  in  a  Ccun  of  Equity,  i  Strange  227. 
Sut  fuch  a  bond  will  not  b:  allowed,  where  money  has 
been  paid  on  it.  IbiJ.  534.  See  further,  tiile  Stmcny. 

A  parfon's  refufal  to  pay  his  tenthj^it  faid,  is  a  Re- 
fignaiion^ for  which  he  may  be  JcpriveJ.  O'.vft  ^.  And 
where  Refignaiion  is  af^ually  made  <//  ::-:ltJyi,  \l  e.xtcnds 
to  all  the  lands  and  polTenionsof  thcthurch.  Cro.  'Jae.6^. 

The  ufual  word?  of  a  Rcfignstlon  arc  Renuacif,  Caio, 
Dimiitoy  and  Rejt^ao ;  and  tlit  word  Rtfigut,  is  not  a  pro- 
per term  alorc.  2  R0U  35O. 

As  lo  Refignaiion  of  tcm|X>ral  of5c«,— -Declaring,  ai 
«n  affcmbly  of  the  Corporation,  that  he  would  hold  the 
place  of  Alderman  no  longer,  is  a  good  Rcfignatioo, 
efpecially  fincc  the  Corporation  accepted  it,  and  chofe 
another  in  his  place ;  but,  till  fuch  eleflion,  he  lia-I  piiwcr 
to  waive  his  Rcfignation,bu:  not  afterwards.  xSalk.  433. 

A  Rurgcfi  of  a  Corporation  came  to  the  Mayor,  and 
■dclired  the  Ma/or  to  remove  and  difaiL^s  him  from  the 


place  of  Bjfgcff.  On  reCiira  of  this,  ^hlmdumn  was 
denied  to  rcrtore  hlin ;  for  having  refigncd  volufitanly» 
he  is  cHoppcd  to  favr  infi  tiic  Mayor  had  no  pourr  to 
remove  him  ;  and  the  cafe  being  lent  10  HnU,  Ch.  B<  he 
agreed,  and  faid.  th:)C  a  Corporation,  as  fuch/  have 
power  to  lak'.-  fuch  Refijjnaiion.  Ztd.  14. 

Bui  giviug  conftnt  «■  be  ren.ovcd,  does  r,ct  amount  to 
a  Refiifiiaijon.  A  may  rcfign  en  ofiicc  by  parol. 
IhWi  Rc^.  450. 

Refignaiion  by  a  Cummon-Council-man  need  net  be 
by  deed.  Lunv.  405. 

Where  an  Aldeiinan  is  a  Juflice  of  Peace  for  life, 
by  force  of  the  patent  uf  the  King,  who  created  the  Cor- 
poiaiicn,  he  cannot  rcfign  ins  ofiitc  of  Jurtice  of  Peace  ; 
brcaufe  he  cannot  rt-l:gn  it  but  to  a  fupchor  ;  /rr  Coie, 
Ch.  J.:  Ret.  Rep.  135.^/.  19. 

So,  if  a  man  can  have  no  cit'c  to  the  profits  of  an 
oSicc,  %vitltout  the  admifiionor  confirmation  of  a  fuperior* 
there  the  Refignaiion  of  that  cilice  mufl  he  to  him. 
3  AV//.  Abr.  153.  bee  \X^zi  Cmpora'tzn ;  Mantianui ; 
l^v  If^itrraala. 

RKbORT,  Rejertum;  The  authority  or  jurifdi£lioa 
of  a  Court.  Spflm. 

Dirnitr  Rejct  i,  the  lafl  refuge. — The  Hoiifc  of  Lords 
is  llic  Dtrnicr  Rtfcrt  in  cafes  of  Appeal. 

RhSPKCrU  COMPL'Il  VICECOiMITlS  HA- 
BF.NOU,  A  \\'(it  for  relpiiing  a  oherifTd  account,  di- 
re£>ed  10  tne  Trcafurcr  and  Harons  of  the  Exthtqker, 
Reg.  Oi/g.  139.  Sec  title  Siffrif- 

RESPITE.  Rc/pe^'iut.^  A  delay,  forbearance, or con> 
tinuation  of  time.  GianviU  tib.  12.  c.  9.  i>ee  this  D\Qt* 
tiilc  Execution  of  CnminaSt. 

R^sriTE  OP  Homage,  RtfyeSus  Homagii.  ]  The  for- 
bear.ince  or  dcliy  of  Homage,  which  ought  to  be  per* 
formed  by  tenants  holding  by  Homage,  Wc.  It  was  moft 
frequently  in  ufc  for  fjch  as  held  by  kr-gbts-ftf^ice  and 
tn  (api:e,  who  formerly  paid  into  the  Exthequer,  every 
fifth  term,  fome  fmall  fum  of  money  10  be  Tejpued  their 
Homage  :  But  this  charge  being  incident  to,  and  arifing 
from  knight s-jir^ic it  it  is  taken  away  by  fiat.  12  Car,  2. 

24.  Sec  titles  yV/farr/ i  Homage. 

Respite  of  Jury;  See  utles  Jttryx  Ntji  Priufi 

Trial. 

RESPONDEAS,  or  RESPONDEAT  OUSTER. 
To  an/tver  »i-crj  in  an  adion,  to  the  merits  of  the  caule, 
l^c.  Jf  a  demurrer  is  joir  cd  on  a  plea  to  tiic  j  jrifdjc- 
tion,  perfon,  or  wiit,  tSe.  and  it  be  adjudged  againrt  th* 
dcfei:dani,  judgment  is  given  that  he  fiiall  anfAcr  over. 
Sec  titles  Judgi/uat ;  Demurrer. 

Ri'.SrONUKAT  SUPERIOR.  If  She.niTs  of /Wm 
arc  ictlulHcicnt,  the  M.\vor  and  Commonalty  nu(l  anfwer 
for  them  :  And  pur  tnlu^cieme  del  beuU£'  iPun  Uhet-ty, 
rcfpoiideat  JeniK-js  Ultnaiis.  4  htji.  1 14 :  Stat.  44 
fi/iy.  3.  <ap.  13, 

If  a  Coroner  of  a  cooniy  is  infufiicicnf,  ihc  county  as 
his  Supen  r  lliall  anfwcr  for  him-  If^ood*:  Inji.  83. 

A  Gaoler  conlliiuU's  another  under  him.  and  he  per- 
mits an  cfcapr,  if  he  be  not  fufiicicnt,  Rt/pcndtat  Superior^ 
and  fupertor  oHiccrs  mul^  antwcr  for  (hrir  deputies  in 
civil  actions,  if  they  arc  infiiflicient  to  anfwcr  damages, 
Dj^i.     St;sJ  <.  24.  See  title*  Dtputjx  Ojfuer. 

RRSPONnENTlA;  Sec  3b:ti,-nry\  injhrMct  \\. 

RESi'ONSALIS,  nj}:../'u-i  defert.]  Hewboap- 
pears  and  anfv%'er«  for  another  in  Court  st  a  t!ay  affigned. 
CVVo.  ht.  12.     I.    Fltt.r  mr^kes  3  dificrcncc  between 

4  K  i  rt^erif'^.ti.n^ 


rr^EH/tf/'V.  e:turmiif-m,  and  fJ^Kta.'crft  ^  he  fayi,  that 
rijpcMju'ii  u-as  for  the  tenant »  not  only  to  cxcufe  his  ab> 
lencci  but  to  fignify  tvhat  tiial  hr  meant  to  undergo,  the 
cnntbat  or  (he  country.   FUta^  hh.  6.  e.  21. 

Thn  word  »  oiadc  ufc  of  in  the  Canan  Law  for  a 
Proclor. 

RESrnUI  ION,  ReJt:iuSh'\  The  rcHorin^r  any 
thing  unjuftly  i^kcn  I'rom  anoihcr :  It  fignihcs  alio  the 
putting  him  in  pgfktTion  of  Innds  or  lencments*  who  had 
been  unlatvfuHy  diHcifcd  of  them.  Cromp.  'Jifi'  14^- 
And  Rcllitmion  11  a  Writ,  which  lies  where  judgment  is 
reverfcd,  to  reilore  and  omkr  gocd  to  the  defendant  what 
he  hath  loll :  The  CVurt  which  rtverfcs  the  judgment, 
gives,  on  rcvcrTiLl,  ajudgmccc  for  Reflituiion ;  u  hereon 
a  fcirt  faitr.t  qume  rcj}:tutioKfm  hatin  nen  dibti,  reciting 
the  reverfit  ot  the  judgment,  and  the  writ  of  execution, 
\3<,  mall  ilTue  forth.  But  the  Law  doth  often  rellore 
the  polfrlTion  to  one  u/ithouc  a  Writ  of  Rcditution,  e. 
by  writ  of  haUr:  /a<u-.j  ^offj/icmm.  Sec.  in  the  common 
proceeding  of  juHicc  on  a  trial  at  Law.  2  LtL  Jlhr»  472, 3. 
See  title  Exczs.utn. 

There  is  a  Rcllitmion  of  the  pofTdlion  of  lands  in  cafes 
of  forcible  entry  ,  7^  Rcllitution  of  landi  to  an  hcir.on  his 
anceAf^'s  being  a:tjinted  of  trelfon  or  felony;  and  Re- 
iHtution  of  Itolen  goods,  i^c. 

A  Writ  of  Rertitution  is  not  properly  to  be  gianted 
but  where  the  party  cannot  be  rellorcd  by  the  ordinary 
courfc  of  Law;  and  the  nature  of  it  is,  to  rellore  the 
party  to  the  polI'cfTion  of  a  freehold,  or  other  matter  of 
profit*  from  which  be  is  illegal!)  removed;  and  it  ex- 
tend* to  RctUtuiion  on  ManJamtdi  to  any  public  ofiice. 

a  i/V/.  47a,  473- 

Where  a  judgtnent  for  land  is  reverfcd  in  B.  R.  by 
Wri;  of  Error,  the  Court  may  grant  a  Writ  of  RcfUtu- 
lion  to  the  Sheriff  to  put  the  party  in  ponirfTion  of  the 
lands  recovered  from  him  by  (he  erroneous  judgment ; 
though  there  ought  to  be  no  Rcfliiution  granted  of  ttie 
pofieluofi  of  lands,  where  it  cannot  be  grounded  on  fome 
natter  of  record  appearing  to  the  Court.  Hd.  22  Car. 
And  perfons  who  are  to  rctlore,  are  to  be  parties  to  the 
record  ;  or  they  mutl  be  made  fo  by  fpecial  /art  facias. 
Crt.  CW.  328  :  2  Saii.  587. 

If  a  Itrafe  is  taken  in  execution  on  a  Fi./a*  and  fold  by 
the  Sheriff,  and  afterwards  the  judgment  is  reverfed  ; 
the  Rcllitution  mull  be  of  the  money  for  which  it  was 
fold,  not  the  term.  Crc.  "Jac.  246 :  AW  78S,  But 
where  a  SherilF  extended  goods  and  lands  on  an  eU^it, 
and  returned  that  he  took  a  leafc  for  years,  which  he 
fold  and  delivered  to  the  plaintilFas  Bona  i^Catalla  of  the 
defendant  for  the  dehc,  and  afterwards  the  judgment  was 
reverfcd  for  cr;or  ;  it  wai  adjudged,  that  the  party  fhall 
be  reliorcd  to  the  Itafc,  brcaule  the  f/r^i/  g3»c  the  She- 
riff no  authority  to  fell  the  term,  therefore  a  Writ  of  Re- 
flituticn  M3S  awarded.  }'elv.  1  79.  .And  there  ha&  been, 
in  this  cafe,  a  diftinflion  made  between  compulfaiory  and 
voluntary  acti  donr  in  execution  of  juflice;  where  the 
Sheriff  is  commanded  by  the  writ  to  fell  the  goods,  and 
where  he  is  no:,  when  the  goods  are  to  be  letlored,  (jfc, 
S  Rep  96. 

If  a  phiniifT  hath  execution,  and  the  ironey  is  levied 
and  paid,  ar.d  aftcrwinis  the  judgment  is  reverfed,  there 
ihe  party  fhall  have  Rciiitution  witnoji  z/cire  facias^  for 
it  appeals  on  the  record  what  the  party  hath  loll  and  paid ; 
but  if  the  money  was  only  levied,  and  not  paid,  then 
10 


iWrc  mull  be  a /cire  fatiai  foggeding  thr  ■' 
And  where  ihc  judgment  i»  let  afidr  afi* 
an  irregularity,  there  needs  no/ein/K.-Oi  \ 
but  ar.  attachment  of  cuntfmpt,it,  on  t 
luiion,  the  money  is  not  rcflnred.  3  S'^ik  5  - 

In  a  Jrire  jtidas  ^nart  rtjiiinitoatm  J(C.  i. 
pleaded  payment  oi  the  money  mentioned  in 
ciast  a«d  it  was  held  lu  be  no  pica.  C^o. 
new  psymcr.t  ii  a  gcoii  plea  to  a  /art  fad...  fna, 
4^5  Ann.  f.lO.  ^  12  :  2  Lu'L  Mr.  479. 

Upt}n  a  Writ  of  laita  rrotovfuid  a  parfv-n  w)>  pnt 
out  of  poll'cflion  f  and  on  a  fuggeflion  therrof,  ^-  a  atfida*- 
vit  mad^,  Rctliiutioo  was  ordered.  Crp.  £,iz  465 

The  Jjfticc  of  Peace,  before  whom  an  ind  ^menC 
for  forobic  entry  h  found,  mull  give  the  party  Hcflitu-- 
tion  of  his  lands,  i^t.  who  was  put  out  of  polTefricin  by 
force.  S/itr.  8  H.  6.  r.  9.  But  where  one  is  indited  for 
a  forcible  entry,  and  the  party  indiilcd  trAverfes  the  in- 
diOmcnt,  there  cannot  be  Refiituuon  before  trial  and  a 
vcrdicl,  and  judgmcttt  given  for  the  party,  though  the 
indidment  be  erroneous ;  it  being  too  late  to  move  to 
quajli  the  indifbneiit  after  the  traverle,  whi'.h  puts  the 
matter  00  trial.  2  Li/l.  473,  474.  Sec  fsr.  fbJtBnfr^'  II, 

A  pcrfon  being  attainted  ol  treal'or,  ist  he  or  his 
heir>  may  be  reftored  to  his  lands,  iS'c.  by  the  King'a 
charter  of  pardon  ;  and  the  heir,  by  pcuttcn  of  right, 
may  be  refl»red  if  the  anceflor  is  executed  :  l^ut  RcAicu' 
lion  of  blood  mull  be  by  i£\  oi  Parliament;  and  KeUitu- 
tions  by  Parliament  are  fome  of  blood  ouly,  fome  of 
blood,  honour,  inheriunce,  iSt.  The  King  miy  rcflorc 
the  p3rty,or  his  heir>,  to  his  lar.ds,  and  the  blood,  as  to 
all  iffue  begot'.en  after  the  attainder.  ;  J/tji.  140:  Co. 
Lin,  9,  391.  See  ti'.lcs  .^/rtfr/T/rr ;  Fcrftaurf,  Sec. 

On  a  conviction  ot  larceny,  the  profecuior  lhall  have 
Reflitutioo  of  his  goods,  by  virtue  of  jiat.  21  H.  8. 
c  11  :  for,  by  the  Common  Liw,  there  was  no  Rei!itu- 
tioo  of  goods  upon  an  indi^ment,  it  being  considered  as 
at  the  fuit  of  the  King  only;  and  therefore  the  party  was 
enforced  to  bring  an  Appeal  of  Robbery,  in  order  to 
have  his  goodk  again.  3  Ii^i.  242.  Eut  it  being  ct  n- 
fidcrcd,  that  t:ie  party  prolecuting  the  offender  by  ic* 
diflment  defervef,  to  the  full,  as  much  encouragement 
as  he  who  profecutes  by  appeal ;  this  llaiute  was  made, 
which  enacts,  that  if  any  pcrfon  be  lonvided  of  larceny, 
by  the  evidence  of  the  party  robbed,  he  lhall  have  full 
Reftitnticn  of  his  noney,  goods,  and  cnattcU,  or  the  va<- 
lue  of  them,  out  of  the  otfender's  goods,  if  he  has  ary» 
by  a  wri:  to  be  granted  by  the  Julliccs.  And  the  cor.- 
llruflion  of  thisail  having  been  in  a  great  nualare  con- 
formable to  the  Law  of  Appeals,  it  has  therefore  in 
pradic;:  fuperfeded  the  ufe  of  appeals  of  larceny.  For 
inliancc:  Ai  formerly  upon  appeals,  fo  cow  upon  in- 
diilaientJ,  of  larceny,  thi*  Writ  of  Reftitution  fhall  reach 
the  goc Js  fo  ftolen,  notuithiUndtog  the  property  of  iheai 
\*  endeavoured  to  be  altered  by  late  in  market-overt. 
I  Hal.  P.  C.  54J.  And,  ihougii  this  may  fccm  fomc- 
what  hard  upon  the  buyer,  yet  the  rule  of  Law  i.s  that 
/poiiatuj  Jciii,  anis  oi/miat  rijfiUi: ;  cfpecially  when  He 
has  ufed  alt  the  diligence  in  his  power  to  convict  the  fe- 
lon. And,  iincc  the  cafe  is  reduced  to  this  bard  mccf- 
fity,  that  tiiher  the  owner  or  the  buyer  mufl  (yi^cn  the 
Law  prefers  the  right  of  the  owner,  who  has  done  a  me- 
ritorious afl,  by  purfuing  a  felon  to,condign  puriilhmcm, 
10  the  right  of  the  buyer,  whofc  mciit  is  only  negative. , 
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Aat  he  has  been  gullcy  of  do  unfair  innfa^ticn*  See 
X  Inft.  714:  \  Irtji,  z\z  :  5  Rf/>.  109  And  it  is  now 
tifual  for  ilic  Court,  upo  1  the  ccnvicUon  of  a  felor,  to 
order  (without  any  \vr::,  no  irftance  of  the  fuingoutof 
which  has  occurred  for  three  hundred  years)  immediate 
Reftitution  offuch  goods,  as  are  brought  into  Coutt,  to 
be  made  10  the  feveial  profccutors.  Or,  e!fc,  fecondly, 
without  fuch  Writ  of  Keflitu/ion,  the  pjrty  may  pcace- 
t$h\y  retake  hU  goods,  wherever  he  happens  to  6nd 
them,  uiilefs  a  new  property  be  f.iirly  acijuircd  therein. 
Or,  lartly,  if  the  felon  be  convlftcd  and  pardoned,  or  be 
allowed  hij  clergy,  the  pnrty  robbed  may  biing  his  adion 
of  trover  againtt  him  for  Iii$  good> ;  and  recover  a 
fatisfa£lian  in  damages.  But  fuch  iiflion  lies  not  before 
profecution ;  for  lo  Monies  would  be  mac!c  up  and  heal- 
ed :  I  //a/.  P.  C.  ^46:  Ar  d  Alfo  recaption  is  unlawful, 
if  jc  be  done  with  intentuii  to  fmother  or  compound  the 
larceny  ;  it  then  becoming  iht  heinous  oficncc  of  Thtft- 
heti.  See  4  Ccmm.  c.  27.  363. 

If  goods  ftolen  are  not  waived  by  flight,  or  feized  for 
the  King,  the  pariy  robbed  may  ukc  his  goods  a^ain 
without  profccuting  the  felon;  but  after  they  are  feued 
for  the  King,  ihcy  may  not  be  reltored  wlihout  appeal 
or  indii^mcnt.  Kil.  48  :  z  Hazok.  P.  C.  c.  23.  ^  49. 

A  fervani  took  gold  from  his  mailer,  and  changird  it 
into  filver ;  the  m:dter  (hall  have  Rellltution  of  the  ulver 
by  this  Oatute.  Cra.  Elix.  661..//.  0. 

J.  flolc  cattle  and  fold  them  at  Ccveatry,  in  an  open 
maiket,  and  immediately  he  was  apprehended  by  the 
ShcrifFof  Ce-L-^rt/rj-jandihey  feized  ihe  money;  and  after- 
wards the  thief  was  arraigned  and  hanged,  at  the  futtof 
the  owner  tif  the  cattle:  And,  by  the  Court,  the  party 
fliail  have  ReOilution  of  the  money,  notwithltatiding  the 
words  of  the  Jlai.  21  H,  8.  c.  ll,  thc^cwV  Uolcn,  i^c, 
Koy  128. 

A  Bank-note  of  50/.  was  ftolen  from  GsUghlyt  by  one 
Frrgu/oii.  He  was  apprehended,  and  fevcral  articles  of 
filver  plate,  a  Bank-note  of  :c/.,  and  ten  guineas  in  gold, 
which  were  found  upon  him,  were  ptoduced  at  the  trial, 
and, placed  in  the  cuilody  of  PtjKcIjSj  Clerk  of  the  Ar- 
raigns. Gcligitly  gave  evidence  agalnll  Pirgvfin  at  the 
Old  Bailey,  and  he  was  convided  of  ftealing  the  50/.  note. 
The  owner  demanded  Rellituiion  from  Ri^nddi  of  the 
goods  found  upon  Ftrgttjcut;  but,  as  they  v^ere  not  the 
identical  g&iih  which  G'c'/g^.A  had  loft,  Rtynddt  refufed 
to  reflorc  them.  But  on  trover  being  brought  in  B.  R. 
they  were  ordered  10  be  rei)ored,  they  being  the  produce 
of  the  50/.  Bank  note.  L-J^t.  50. 

Ttieo^r.erof  goods  Itoien,  who  has  profccoted  the 
thief  to  conviilion,  cannot  recover  the  value  of  his  goods 
from  a  perfon  who  purchafed  them,  and  fold  them 
again,  ev-.-n  with  not-cc  of  the  theft,  before  convidlion. 
aTVrm  Efp.  750.  B  .t  the  plaintilFhas  a  right  10  the  Re- 
ftilulion  of  the  go.  s  in //>tar,  and  perhaps  ivould  be  en- 
titled 10  recover  damages  in  trover  againil  any  perfon 
who  !3  6>cd  with  the  goods  aft:r  conviiflion,  and  refufes 
to  deliver  them ;  for  then  the  gocd;  are  converted  to 
the  prejudice  of  the  oviTicr.  Per  AV/i>.-«,  C.  J. 

If  the  ownrr  of  goods  lofcs  them  by  a-fraud,  and  not 
by  a  felony,  and  alierwards  convids  the  offender,  be  is 
not  entitled  to  Reftiiuiio";  or  to  retain  them,  againll  a  per- 
fon (as  a  pawnbroker)  who  has  fairly  acquired  a  sew 
fight  of  property  in  them.  5  Term  Kt^>  175. 


See  fortl.cr,  this  DiGionary,  title  hUrktt ;  and  ttie 
fint,  I  Jac,  I.  (.  21,  there  noiiced,  by  which  the  faie  of 
good^,  *vrpngf  jl!y  ukcn,  10  a  pawnbroker  within  ic«- 
i3o»'.i  Or  two  miles  thereof,  ihall  not  alter  the  property. 
Scealfo  fiai^  56  Gto.  3.  r.  87.  ^  10  ;  aad  this  Diflionaryr 
title  Pai'.'nbrckcrst  as  to  goodi  illegally  pa  <  ned.  As  to 
floica  horfcs,  fee  this  Didlionary,  title  ihrjtt\  and  fiat, 
31  Eliz.  c.  12,  whereby  the  owner  may,  within  fix 
months,  on  paying  the  buyer  what  he  afluatly  paid,  re- 
cover his  horfc  without  profecutioD. 

Re  RESTITUTION,  Takeb  place  when  there  hath 
been  a  Writ  of  ReHitution  before  granted  :  And  Refli- 
lution  is  gc'oerally  matter  of  duty ;  but  Ue-rellitution  is 
matter  of  grace-  Ray/n.^^, 

A  Writ  of  Re-re(litution  may  be  granted  on  motion, 
if  the  Court  fee  caufc  to  grant  it.    .And  on  qualhing  an 
indiftment  of  forcible  entry,  the  Court  of  B.  R.  may 
grant  a  Writ  of  Re  reAiiution,  JsV.  2  Lisl.  Jir. 
See  title  FareibU  Euiry  II. 

ReSTtTUTIOKE    EXTKACTl     AS    EcCtESlA,  A 

Writ  to  reHore  a  man  to  the  Church,  which  he  had  re- 
C'vered  for  his  f^oduary,  being  fufpeftcd  of  felony. 
Reg.  Ori^.  69. 

llESTi  i  uTtON E  Te.'i PORAtiuM,  A  Writ  di- 
rected to  the  Sheriff,  to  rrjhre  Tan^reuiiei  of  a  bifliop- 
rick  to  the  Biihop  elected  and  confirmed.  A*.  B,  169  : 
I  R^l.  Mr.  880. 

RESULTI.NG  USE.  Whenever  the  Ufc  limited  by 
a  deed  expires,  or  c;innot  vcft,  //  ntumi  btick  to  bim  t^bi 
raij'ej  it,  after  fuch  ejvpiraiion,  or  during  fuch  impoilibi. 
lity,  and  is  ftyled  3  Kefulting  Ufe.  As,  if  a  man  makes 
a  feo.Tmcnt  to  the  Ufe  of  his  inun.i:  J  wife  for  life,  with 
remainder  to  the  Ufe  of  the  firil-born  fon  in  tail :  Here, 
.'///  he  marrus,  the  V/t  njulii  hack  to  kimfdf  j  after  mar- 
riage, it  is  --xccuted  in  the  wife  for  life;  and  if  ihe  dici 
without  iffue,  the  whole  refu'ts  back  10  him  in  fee.  Ba«iii 
cf  U/'es  350  :  1  Rt/.  I  20.   Sec  title  Ujii, 

RESUMMONS,  Rt/umacmito.']  A  fecond  Summons, 
or  calling  a  man  to  anfwcr  an  aflion,  where  the  liift 
Summons  is  defeated  by  any  cccafion  ;  and  when,  by 
death,  iSc.  of  the  Judges,  they  do  not  come  on  the  day 
to  which  they  were  continued,  for  trial  of  caufcs,  fuch 
caufes  may  be  rcvii-cd  or  rcconunued  by  Refummons, 
There  is  alfo  a  Writ  of  Refummons,  which  iffues  after 
1  parol  demurrer.  Sec  titles  Parol  Dtmurrcr  ;  Re  eittmhrnent, 

RESUMPTION,  Rtfumfuo.^  Is  particularly  ufed  for 
taking  .^gain  into  the  King's  hands  fuch  lands  or  tene- 
ments, t5r.  as  before  on  falfc  fuggcftion  he  had  grantdd 
by  letters  patent  to  any  man.  BtiKt  298.  h  is  fald,  that 
the  King  cannot  grant  a  prerogative  of  power  fo,  but 
that  he  may  rcfumc  it ;  utacrwife  it  is  of  a  grant  of  an 
intcreiL  Skin',tr*s  Rtp.  2-\6.  Rfji^m/.'s&n  tff  Grants  U  meo- 
tioned  in  the  fiat.  31  Hen.  6.  c.  7,  and  other  ftatutes. 
See  title  Grant  of  the  AVa^., 

RETAINER,  from  the  Latin  Reiwere  ]  Signifies,  in 
a  legal  fenfc,  a  fervanr,  but  ko!  v.enialer  Jamt/iar,  that  i?, 
not  continually  dwelling  in  the  houfe  of  his  mafter,  but 
only  iL-eariiig  iij  iluery,  and  attending  fometimcs  upon 
fpeciat  occafions.  This  livery  was  woct  10  conGA  of  hatf, 
(or  hoods,}  badges,  or  oihcr  futts  of  one  garment  by  the 
year;  and  was  many  times  given  by  great  men,  on  de- 
sign of  maintenance  2nd  quarrels;  and  was  therefore 
jjlliy  lorbidden  by  f.vcral  ftatutes  j  as  by  fiat,  1  R.  z. 
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on  pftin  of  impriropinent  and  forfeiture  to  the  King ; 
and  sgain,  by  jlni.  ib  R.  z.  4  :  xo  R.z.c.i  :  1  4. 
c.  7,  by  wKich  the  otVcndcr  Ihould  make  .ranlbm  a:  the 
King's  will  ;  and  any  Knig!u  or  Eu^uirc  thereby  duly  at- 
tainted fliouM  lofe  his  livery,  and  forteit  hi»  Ice  for  ever, 
iSc.  Which  ftatutcs  were  further  confirmed  and  ex- 
plained by  jiati.  s  W.  4.  f.  21  :  7  //.  4  .-.  ;  :  8  W.  6. 
f.  4.  Yc:  this  oftcnce  wai  To  deeply  rooted,  that  EJzva-j 
the  Fourth  w.u  necefiitatc.i  to  confirm  the  (ormcr  llatutei, 
and  further  to  extend  their  nicanini»,  ajaj-pc.ir*  by /.'.i/. 
8  AV^f.  4.  2.  addinga  fpccial  pen.iUy  of  five  pounds  on 
every  man  who  gave  luch  u  uirt,  and  as  much  on  every 
one  fo  tftiitatJt  cither  by  writing,  oath,  or  promifc>  for 
every  month. 

Thcfe  were,  by  the  feuMjtst  called  Aj'tJan ,  Jic  tntm  ds- 
euntur  Jut  IB  ahcujus fidtm  i3  tuttlam  ratpttfuHt.  And  iii 
our  Retainers  were  thus  forbidden,  fo  were  thofc  m^Jats 
in  other  countries.  Biit  moft  of  the  above-mcniioiK-d 
Hatutef  were  rcpcafcd  by  Jlat.  3  Car.  i.  c.  1.  Ca-xue.'f 
And  the  provifions  of  (hefe  obfolete  and  expired  Ia>v5> 
are  rendered  ufctefs  by  the  alteration  of  manners.  Sec 
further,  title  Maintennnee. 

KsTAiNCK  OF  Dehts,  Bv  ao  Executor  or  Ad- 
miRiftrator.  See  title  Executor  \.  6. 

Rbtainino  Fek,  Mtrcci  rttintnt.']  The  firft  fee 
given  to  any  Serjeant  or  Coitnfellor  at  Law,  whereby  to 
mike  him  lure  that  he  (hall  not  be  on  the  contrary  part. 

RKTALIATION;  Sec  Ux  Tciihms. 

RETENEMEN  rUM.  Is  a  word  ufed  for  detaining, 
withholding,  or  keeping  back.  And  Jim  uUo  retiametiio 
was  an  ufual  exprclfion  in  old  decd»  and  conveyances  of 
lands.  C^'.l:\I. 

RETINENTIA,  A  Retioue.or  perfons  retained  to  a 
Prince  or  Nobleman.  Far.i^R.z. 

RETORNO  HABENDO;  Sec  Returns  /-a Wo ; 

RETRACTUS  AQU-E,  The  ebb  or  return  of  a 
tide.  Plai.  30  £J.  I. 

RETRAXIT.  Is  when  a  plaintiiF  coraeth  in  perfon 
in  Court  where  his  action  is  brought,  and  faith  he  will 
not  proceed  in  it  ;  and  this  is  a  bar  to  that  aAion  for 
rver.  It  is  fo  called,  becaufe  it  was  the  emphatical 
word  in  the  Latin  entry.  See  Selian'f  PrtUl. :  and  this 
Di^onary,  titles  Kon/Mi ;  A*///  Prcjcqu'u 

A  Rtt'-axi:  mutt  be  always  in  perfon  ;  if  it  is  by  aitor- 
Ticy,  it  i.  error.  8  Ri-p.  58  :  3  Salk.  245. 

A  Rftraxi:  is  a  bar  to  any  adion  of  equal  nature, 
brmigh:  for  the  f.imc  caufe  or  duty  ;  but  a  nonfuit  is  not. 
I  /«/?.  108.  Sec  if^'ilf.  90. 

If  a  plainatF  fays,  he  will  not  appear,  this  is  not  a  Re- 
*rax:/,  bat  a  nonfuil ;  But  if  the  plaintiff  fays  he  will 
not  fdc,  it  is  a  R^fraxtr.  z  Dajiv.  jfir.  471.  And  Rt- 
Sraxit  i>  always  on  tne  part  of  the  plaintiff  or  demand- 
ant ;  and  it  cannot  be  before  a  declaration,  for  before 
the  decUracion  it  is  only  a  nonfuit.  3  Lt9M,  47  :  t  LtL 
Mr.  476. 

If  a  plaintiff  enter  a  Reircxii  againfl  oi)C  joint-trefn 
pafler,  it  is  a  rclcale  to  the  other.  CVa.  Ei>z.  762.  SiJ 
^u.?  For  if  a  Rarax::  be  entered  as  to  one  appellee  in 
appeal  of  murder,  the  fuit  may  be  continued  againll  thr 
reit ;  becaufe  the  appellant  is  to  have  a  fcveral  cxecu- 
xion  againll  every  one  of  them.  //./*.C.  190.  Inapro- 
hibuion  by  three,  a  Retraxit  of  one  ftiall  rot  bar  the 
o:ier  tAO  pUimi.fs.  jVwr  469 :  h'tlf.Abr.  165.  A  Ri- 


rrax:!  In  its  operation  ii  mofU)^  fjinilar  to  a  Ncth  /f»/f;.- 
criiered  to  the  whole  ciofc  of  a^ton.  See  t>'.at  tide. 

Rfc  rrE,  Fr  ]  A  charge  or  accufaiion.  Srei/.  H'tji.  1. 
r.  a.  Ci}.  Lift.  173,  b.  ani  n. 

RETURN,  Re.'urr.t,  or  Renma,  from  the  Fr.  rtteurt 
i.  c.  udJUizt  ncw/tft.']  Kith  many  applications  in  Law  ; 
basis  motl  commonly  ufed  f;rihe  Return  of  writs,  which  is 
the  certificate  of  the  SScnil  made  to  the  Court,  of  what 
he  hatli  dop.e  touching  the  execution  of  any  writ  dirtLled 
to  him  ;  and  where  a  writ  is  r-xecuted,  ur  the  defer,daac 
cannot  he  found,  then  this  matter  is  irdorfcd  on  the 
back  of  the  writ  by  tbeoiticer.and  delivered  into  (he  Court 
whence  the  writ  ifTued.  at  the  dsy  of  the  returo  therccf. 
in  order  to  be  ttleJ.   Stjt.  Wtim.  z.  13  E,  1.  39: 

2  trJ,  /fir.  476.   See  titles  ShenJ';  fl'rh. 

The  name  of  the  Shf  riff  mull  always  be  to  the  Return 
of  writs ;  otherwifc  it  doth  not  appear  how  tbcy  came 
into  Court  :  If  3  writ  be  rcturped  by  a  perfon  to  whom 
it  is  not  dire^rd,  the  Return  is  not  good,  it  bci-g  the 
fame  as  if  there  was  no  Return  on  it.  And  after  a  Re- 
turn is  lited,  it  cannot  be  am;;ndcd ;  but  before,  it  may. 
Cro  Etiz,  3 1  o. 

If  the  Sheriff  doth  not  make  a  Return  of  s  wrir,  the 
Court  will  amerce  bim  :  So,  if  lie  makes  an  tnfufiicient 
Return  ;  and  if  he  roakc>  a  falfe  Return,  the  party 
grieved  mav  have  an  aclioo  on  the  cale  againll  him. 

If  a  Sheriff  return  a  vouchee  fummoned,  where  in  troth 
he  is  dead,  and  there  is  no  fuch  perfon :  or  in  a  praci^s 
qmd  nidat  that  the  tenant  is  dead.^V.  there  may  be  an 
averment  agaioft  fuch  Returns,  by  the  Jiat.  n  Ed.  y 
i.  18:  Jenk.  Cent,  121,  izz. 

Some  Retumi  are  a  kind  of  declaration  of  an  accuf. 
ation  ;  as  the  Return  of  a  refcous,  and  the  like  ;  and 
thefe  moll  be  certain  and  perfc^,  or  they  will  be  ill. 
1 1  Rep.  40  :  PUxv.  6j,  1 17  :  Ktiln:.  165. 

Writs  to  do  things  in  franchifes,  are  directed  to,  and 
returned  by  the  Sheriff,  to  whom  bailiffs  make  their  Re- 
turns :  And  an  action  Kill  lie  againft  a  Sheriff,  who  takes 
th;;  Return  of  one  who  is  no  bailiff,  and  agair.A  him  who 
makes  it ;  and  Iikcwife  againil  the  bailiff  of  a  franchilc^ 
for  negligence  in  execution,  i£c,  7  Ed.  4.  14. ;  la  Ed.  4, 
15  ;  iV«r,  e.  6c6. 

There  is  a!fo  a  Return  cf  Juries  by  Sheriffs ;  and  Re- 
turn$  of  comminion»  by  Commillioners,  ^e.  Seethe 
fcvcral  appropriate  titles. 

RETi;a.v-DAV!,  Certain  Days  in  Term,  for  the  Re- 
turn of  Writs,  or  Days  in  Bank.  See  Term. 

RsTVRKO  Habc.ndo,  A  Writ  which  lies  where 
cattle  .ire  diilrained  ind  replevied,  and  the  perfon  who 
took  the  diflrcrs  jufliii.-s  the  ciking,  and  proves  it  law- 
ful  i  on  which  the  cattle  are  to  be  returned  to  him. 

This  writ  aTo  licth  vvhen  the  plain:  in  replevin  is  re- 
moved by  Ttiordari,  into  the  Kinp;'i  Bench  or  Common 
Piea^,  and  he  whofe  cattle  arc  dillrained  make<  defiul:, 
and  doth  not  profccuic  his  fuit.  F.  y.  B,  74.  See  title 
Repii^m. 

RtruRNS  OP  Members  TO  rAaLtA»tENT;See 

Parl:.:t/.tnl. 

R^TURNuu  AvcaioRUM.  A  judicial  Writ,  the 
fame  with  Returno  habeado.  Rt^.  JudU.  4. 

RSTURNUII    IRREPl.tClABlLE,    A  Writ  judicialt 

diteftcd  to  the  sheriff  for  the  f.nal  rcilituiion  or  rccaro 
of  cattle  to  the  owner  when  unjuitly  taVc.i  or  dil:r:i-  i' '. 
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and  To  found  by  vcrdift ;  and  ic  is  granted  after  a  non* 
^      fuic  in  a  fccond  deliverance.  Re^.  Judi<.  27,  See  tule 

KEVE,  or  Go-nft,  from  (he  Saxa  word,  Grnfa,  Pra- 
jltr  fstlmi.   Lamhard's  c.xplicaiion  of  Saxon  words,  verb. 
Prtefe(inj.'\  The  bailiff  of  a  franchife  or  manor,  cfpeci- 
ally  in  the  Wellern  part  of  EaglanJ :  Hence  Shirc-rcve 
for  Sheriff-'.  See /C/Vc/z/ir  43. 

REVELACH,  Rebellion,  from  rtve/larc,  to  rebel. 
Grt/if-   DcmtfdaVt  iit\e  Ce/lrefcire. 

REVELAND,  Ttrra  Re^ii.  H.ec  terra fuU  lempere 
Ed-vjardt  Regij  Tainland,  /id  pajisa  conwrfa  tjl  in  Revc- 
lar.d.  Et  Item  dUunt  Itgati  Rfgis,  quod  ipj'a  Una  anjui 
fui  indt  txit tfurtim  aufertur  a  R.(gt.  DomejJ.  Hereforifc. 

The  land  here  faid  to  have  been  Thanelandt  T.  E.  R 
and  after  converted  into  Revetand,  fccms  to  have  been 
iuch  land  .is  having  reverted  to  the  King  after  the  death 
of  hi»  Thiiiie,  who  had  it  for  life,  was  bot  fince  granted 
out  to  any  by  the  King,  but  relied  in  charge  on  ihc  ac- 
count of  the  Revc  or  bailiff  of  the  manor ;  who  (as  it 
feemeth)  being  in  ihii  lordfbip  of  Hertford,  Ukie  the 
Reeve  in  Chaucer,  a  falfe  brotlicr,  concealed  the  land 
from  the  auditor,  and  kept  the  pro6t  of  it;  till  the  fur- 
veyors,  who  arc  here  called  Legati  Regis,  difcovcred  this 
/allchood.and  prefented  to  the  King  that  furtim  aufertur 
it  Rege. 

Tti'ii  pafl'  Ec  from  Doroefday-book  is  impcrfeflly 
quoted  by  Sir  Edivard  Cflie,  who,  from  thefc  words, 
draws  a  fnlfe  inference,  that  land  holden  by  knight-fer- 
vicc  was  called  Thaintand,  and  land  holden  by  focagc 
was  called  Keveland.  CoweU.  Sec  Sptiman  of  Feuatj 
'  c.  24. :  I  In/l.  86,  a.  and  n. 

Dalrympit  attempts  to  eftabliih  a  diflinfltion  bc- 
liA'Cen  Bcckland,  or  Tbantlaad ;  and  Rtveland^  alfo 
called  FUkland'.  and  to  (hew  that  the  former  was  feu- 
dal, and  the  latter  allodial.  D^lrymp.  Feud,  prop  .9. 
S*C  lilies  7>n«jYi  ;  Copyhald;  Bccklami  \  Folklmid. 

REVELS,  Sports  of  dancing,  mafking,  i^e.  form- 
erly ufcd  in  Princes'  Courts,  the  Inns  of  Court,  and  no- 
blemen's houfes ;  commonly  performed  by  night ;  there 
was  an  officer  to  order  and  fupervifc  them,  who  was  in- 
titled  Miller  of  the  Revels.  CenutU, 

REVENCE,  Fr.'\  Properly  the  yearly  rent  which  ac- 
crues to  any  man  from  his  lands  and  poiTeflion  ;  and  is 
generally  u(ed  for  the  Revenues  or  profit*  of  the  Crown. 

Whoever  choofcs  to  be  informed  of  the  fifcal  preroga- 
tives of  the  Kintr,  or  fuch  as  regard  his  Revenue  ;  which 
thc5W.'//AConllitution  halh  veiled  in  the  Royal  perfon, 
in  order  10  fupport  his  dignity,  and  mainicin  his  power, 
will  find  them  very  curioully  and  learnedly  treated  of 
by  BUukJhne,  in  the  81I1  ch-iplcr  of  the  firll  volume  of 
VisCmmottarus.  And  fee  this  Difl.  titles  King  \  Taxes. 

REVERSAL.  Of  judgment ;  Is  the  making  it  void 
for  error  ;  and  when,  on  the  return  of  a  writ  of  error,  it 
appears  that  the  judgment  is  crroncou?,  then  the  Court 
give  judgment,  ^lod  judtcium  re^jotetur,  aduuUetur 
ptttituj  pi  0  nulla  haheittur.  2  LiU.  Ahr.  48 1 . 

The  eldeft  Judge  of  the  Court,  cr,  in  his  abfence,  the 
next  in  fcnloriiy,  always  pronounces  the  Rcvcrfal  of  an 
erroneous  judgment  openly  in  Court,  on  the  pr.iycr  of 
the  party  ;  formerly  it  was  the  courfc  to  pronounce  it  in 
tretuht  to  fhis  effcft,  Fur  let  errors  twandi/t  ^  cuter 
trroTS  niani/eji  /*  //  rteord^  foil  It  judgmvit  re^tr/e,  &c. 


Tvin*  22  Car,  B.  R,  The  Judge  now  only  fays,  yudgm, 
tntnt  aJirmedtOT,  "judgment  rtver/ed,  as  the  cafe  happens. 

Rcverfal  of  a  judgment  may  be  pronounced  condi. 
tlonally,  i.e.  That  the  judgment  is  revcrfci  if  the  de- 
fendant in  the  writ  of  error  doth  not  Hiew  good  caufe 
tolhe  contrary  at  an  appointed  time;  and  this  is  called 
a  revofftur  ni/:  ;  and  if  no  caufe  be  then  (hcwo,  it  Hands 
reverfed  without  further  motion.  2  L:/.  482. 

By  the  Statute  of  Limitations, /Mr.  21  Jac.  1.  c.  16. 
§  4,  where  judgment  is  given  for  a  plainiifF,  and  re- 
verfed by  Writ  of  Error ;  or  if  judgment  for  a  plainlifF 
be  arrcllcd.  or  if  a  defend.int  in  an  action  by  original  be 
outlawed,  and  the  outlawry  reverfed,  the  plainiiH*  may 
commence  a  new  a£lion  wi:hin  twelve  monthi  after  fuch 
Revcrfal,  or  arrcil  of  Judgment,  or  Rcverfal  of  outlaivjy  ; 
though  it  be  beyond  the  time  uf  limitation  directed  by 
the  llatutes.  Sec  title  Limiiaitan  of  Alliens, 

See  further,  (his  Didkonary,  titles  Attainder  \  Error 
VI  :  Judgment  \{. 

REVERSION,  Rcverffo,  froio  Re^trtGrJ\  A  return- 
ing again.  1  hfi.  142. 

A  Reverfion  hath  two  fignifications ;  the  one  is  an 
edate  left,  which  continues  during  a  particular  eftatc  in 
being  ;  and  the  other  is  the  rctuining  of  the  land  after 
the  particular  cllate  is  ended  :  It  Is  laid  to  be  an  iuiertji 
in  the  landt  tvhen  the  pojjejjton  JhaU  fall,  and  fo  ic  ia 
commonly  taken ;  or  it  is  hen  the  cilate,  which  was 
parted  with  for  a  timcceafeth,  and  is  determined  in  the 
perfons  of  the  alienees  or  granteer,  ^V.  and  returns  to  the 
grantor  or  donor,  or  their  heirs,  from  whence  derived. 

Flciud.  160;  1  InJI,  142. 

But  the  ufual  definition  of  a  Reverfion  is,  that  it  is  the 
rrftdue  of  an  eflate  left  in  the  granitr  after  a  particular 
tflaie  gninttd  aivay,  continuing  in  him  who  granted  the 
particular  ellate;  and  where  the  particular  cAate  is  de- 
rived out  of  tiis  eflate.  Alfo  a  Reverfion  takes  place 
after  a  Ren;ainder,  where  a  perfun  makes  a  difpofition  cf 
a  lefs  cllate,  than  that  whereof  he  wa*  fcifcd  at  the  time 
of  making  thereof,  i  Injl.  22,  142  :  ff't^fd'j  Iit/l.  151. 

The  difference  between  a  Reverfion  and  a  Remainder 
is,  that  a  Remainder  is  general,  and  may  be  to  any  man, 
except  to  him  who  granicth  the  land,  for  term  of  life,  or 
otbervvilc  ;  and  a  Rcveifion  is  to  himfelf  from  whom  the 
conveyances  cf  the  land  proceeded,  and  is  commonly 
[  perpetual,  ^V.  Remainder  i:>  an  elbtc,  appointed 
over  at  the  fame  time  :  But  the  Reverfion  it  lun  always 
at  the  fame  time  appointed  over.  Sec  title  Remainder. 

Biackjiont,  with  his  ufual  kccuracy  and  perlpiculty, 
/>iorily  defines  a  Re^etfen  tlius  :  "The  refiducofao 
eflate  left  in  t^e  graninr,  to  commence  in  pcfTcflion  after 
the  determination  of  fotnc  particular  elratc  granted  out 
by  him."  Ctke  dcfcribes  a  Reverfion  to  be  the  returning 
of  land  to  the  grantor,or  his  hcir>,  after  the  grant  i\  over : 
As,  if  there  be  a  gift  in  tail,  the  Rcveilion  of  the  fee  is, 
without  any  f;K-ciaI  refcrvatiiin,  veiled  in  the  donor  by 
aclof  Law  ';  and  io  alio  the  Rcveifum,  after  an  elbte  for 
life,  years,  or  at  will,  continues  in  the  leflor  :  J'or  the 
fce-fimple  of  all  lands  mufl  abide  fomcwhere;  and  if  he, . 
who  wa.^  before  pcilVffed  of  the  whole,  carves  out  of  it 
any  finaller  citJte.  and  grants  it  away  >  whatever  is  not 
fo  granted,  remains  in  him.  A  Rcvcrficn  is  never  there- 
fore created  by  deed  or  writing,  boi  arifei  from  con* 
Aru^ioit  of  Law  ;  a  Rcmaiader  can  never  be  limited, 
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vnlef?  by  either  deed  or  dcvlfe.  But  both  arc  equally 
transfcrrable,  when  acluilly  vefted,  being  both  rHa-ies  i» 
pra/tn:it  though  taking  cHe^  in  futtm.  2  Comm.  f.  1 1, 
cites  1  JhJI.  22,  14Z. 

The  dodiine  ot  RcvcrGona  is  pUinlv  derived  from  the 
feudal  coDllicution  :  For.  uhen  a  feud  vv.t9  granted  to  a 
man  for  life,  or  to  hira  and  bi»  iffjc  male,  rendering 
cither  rent,  or  other  fcrvices ;  then,  on  his  death,  or  the 
failure  of  iifue  male,  the  feud  was  dc;crinin:d  and  re- 
fulled  back  to  the  lord  or  proprietor,  ti  be  a^din  dif- 
pofed  of  at  bis  plcafurc  :  And  hence  i^c  ufual  i:>ctdent5 
10  RcverfionJ  arc  faid  10  be  !t*a!ty  and  rent.  When  no 
rent  is  refervcd  on  the  funicular  eftatc,  fealty  hDwevcr 
refults  of  couife,  ai  an  inciuau  qaitc  infcparablc,  and 
may  be  deoiar.dcd  as  a  badge  ot  tenure,  or  acknowledg- 
ment of  fuperioriiy  ;  being  frequently  ihc  only  evidence 
that  the  lands  are  holden  at  all.  Where  rent  \i  referved, 
«  isa!fo  incident,  though  not  infi:parably  io,  to  the  R;- 
verfion.  1  7^,  i.jj.  The  rent  may  be  giamcdaway,  re- 
ferving  the  Reverlion ;  and  the  Revcrlion  miy  be 
granted  away,  refcrving  the  rent;  by  fpcctal  words: 
but  by  a  general  grant  of  the  Rcvcriion,  i)>c  rent  will 
pafs  with  it,  31  incident  ihereunio;  tnjugh  by  the  grant 
of  the  rent  generally,  the  Kcvcrfian  u  ilt  not  p;.f».  The 
incident  patfcs  by  the  grant  of  tf.c  principal,  but  not 

e  CCUVtrp.    \  151,2. 

Thele  incidental  rights  of  the  Revcrfioner,  and  the  rc- 
fpeflive  modes  of  dciccnt,  in  which  remainders  very  fre- 
quently differ  from  Rcverfiont,  have  occaGoned  the 
Law  to  be  careful  in  dillinguiftiing  the  one  from  the  other, 
however  inaccurately  the  parties  thrroftlvesi  may  dc- 
fcribc  them  :  For  if  one,  feiffd  of  a  paternal  e:liic  in 
fee,  makrs  a  Icafc  for  lif.-,  with  remainder  tohimiclf  and 
his  heirs,  this  is  properly  a  mere  Reverlion,  to  which  rent 
and  fealty  ftiall  be  incident ;  and  wliich  fliall  only  de- 
fcend  to  the  heirs  uf  his  father's  bIcoJ,  and  not  to  hit 
heirs  general,  as  a  remainder  limited  to  him  by  a  third 
perfon  would  have  done  :  For  it  is  the  old  eHitc,  which 
was  originally  in  him,  and  never  yet  was  out  of  him. 
And  fo  likcwife,  if  a  man  grants  a  leafc  for  hfe  to  J  . 
referving  rent,  with  Revcrfion  to  S.  and  his  heirs,  B. 
hath  a  remainder  defccndibtc  to  his  heirs  general,  and 
not  a  Kevcrfion  to  which  the  rent  is  incident ;  but  the 
grantor  (hall  be  emitted  to  the  rent,  duiing  the  conti- 
nuance of  v/.'j  ellatc.  2  Comm.  c.  ll,citcsC>0.  ELz. 
321  :  J  Lfv.  407  :  I  AnJ.  23. 

When  the  particular  clUte  determines,  then  the  Re> 
verfion  comes  into  pofTeflion,  and  before  it  \i  feparated 
from  it ;  for  he  who  hath  the  poflelTion,  cannot  have  the 
Reverfion,  becaufe,  by  uniting  them,  the  one  is  drowned 
in  the  other,  t  L:l  Abr,  41(4.  Sec  title  M<r«tr. 

The  Kevcrfion  of  land  when  it  falls,  is  the  land  itfelf ; 
and  the  poffefiion  of  the  tenant,  preferve*  the  RcverGon 
of  the  lands,  with  the  rents,  \3<.  in  ihc  donor,  or  leifor. 
I  hji  324. 

A  Ret'criion  of  an  cllate  of  inheritance  may  be  granted 
by  bargain  and  falc  inrolled,  leafe  and  releafe,  fine,  l^c. 
And  by  the  grant  of  lands,  3  Reveifion  will  pafs; 
cliough  by  the  grant  of  a  Revcrfion,  land  in  poflcHion 
will  not  pafs.  6  Rep.  36 :  5  ktf  \z\ :  10  Ktp.  107. 

If  one  have  ft  Revcrfion  in  fee,  expcif^ant  on  a  leafe 
for  years,  he  may  make  a  bargain  and  falc  of  his  Rc- 
ver.'ioa  for  one  year,  and  tltcn  make  a  rclcafe  to  the  bar- 


gainee in  fee  ;  by  which  the  Revcrfion  In  fee  will  paft 
to  the  bargainee.  2  Z.//. /(Vr.  485 .  Ai:i  a  Revcrfioner 
may  covenant  to  (land  fcifed  of  a  Reverlion  to  ufes, 
M  Rfp.  46.  Likcwife  a  Rcverfion  may  be  devifed  by 
Mill;  and  a  telUtor  being  L-itcd  in  fee  of  lands  which 
he  had  in  poirelTno,  and  ofoihcr  lands  in  Revcrfion,  de- 
vifed a'.l  hrb  lands  for  paym;:iit  of  debts ;  adjudged,  thai 
■  by  the  words  '*  all  bis  land;,*'  the  Revcrfion  at  well  as 

the  pofieuion  pa.Tcd.  2  Aad.  59  :  Cn.  EUtl.  159. 
I  A  pcnon  devii";d  a  manor  to  B.  for  fix  years,  and 
fome  ctber  lands  to  C,  Z>.  and  his  heirs  :  and  all  the  reft 
of  hi<  lands  to  his  brother,  and  the  heirs  male  of  his 
'  body  ;  and  it  wa>  held  that  iriefe  words.  *•  the  reft  of 
I  hi)  iands,"  did  not  only  exirnd  to  the  lands  which  were 
I  rot  devifed  before,  but  to  the  Revcrfion  in  fee  of  the 
I  mauor,  after  the  dftermtn«![on  of  the  cfizte  for  years. 

AUn  2S.  And  by  dcvifc  of  all  lands,  tenement!,  and  he- 
I  redKmncnts,  undifpofcd  of  before  in  a  wiil,  a  KevcrfiOQ 

in  fee  will  p-ifs   2  Vmj,  iSj:  3  Ktlf.  Abr.  166. 
I      One  felted  of  !ar.d«  in  fee,  devifes  part  thereof  toi?. 
:  for  life,  and  after,  by  the  fimc  will,  gives  to  C.  all  his 
lands  not  bef-jrc  p.irticu!arly  difpofed  of;  by  this  devife 
of  '*  all  land',"  w^V.  the  Rcverfiun  of  the  part  given  for 
1  life  paflirs  to  C   Fttcuu  Claac,  sot.  bee  title  /f/i?. 

There  was  lefiec  for  years,  remainder  for  life,  Rcver- 
I  fion  in  fcj,  the  tenant  lor  life  died,  and  the  IcfTee  for 
j  ycArs  did  not  attorn  to  him  1^  the  Revcrfion  ;  yet  it  was 
refulve J ,  t!ia;  it  patTcd  without  attornment,  and  he  might 
bring  an  a£lioa  of  debt,  ot  avow.  tigiJ.  73.  See  tttlc  At- 

If  tenant  for  life,  and  be  in  Reverfion,  join  in  a  leafe 
'  for  life,  or  gift  in  tail,  rendering  rent;  it  fhall  enure, 
after  the  death  of  tenant  fur  life,  to  him  in  Revcrfion. 
I  /.-^.  XI4. 

The  particular  eftate  for  life  or  years,  and  the  eHate 
of  him  in  Reverfion,  are  divers  and  dilUnft;  therefore 
aid  may  be  prayed  of  him  in  Revcrfion :  Yeithefe  eftatct 
have  relation  one  to  another,  i  Shff>.  Abr.  120. 

Copyholder  for  life,  cannot,  by  forfeiture  orotherwife, 
dellroy  the  cHatc  in  Revcrfion  :  And  he  who  hath  a  Re- 
verfion cannot  be  put  out  of  it,  unlefs  the  tenant  be  culled 
of  his  poficfiion  alio.  39 //re.  6  :  Pia-wJ.  162  :  Vtlv.  i. 

Reverfions  expectant  on  an  eflatc-tail,  are  not  aflciSi 
or  of  any  account  in  Law,  becaufe  thry  may  b:cut  off  by 
fine  and  recovery  ;  but  it  is  otnerwile  of  a  Reveifion  on 
an  ellaie  for  life,  or  years.  1  hijL  173  :  6  Rfp,  38.  Sec 
title  AjK-t:, 

No  teafe.  rent'Charge,  or  cdate,  made  by  tenant 
in  tail  in  remainder,  lhall  charge  the  poffefiion  of  the 
Revcrfioner.  2  Ld,  448.  But  as  no  fiatute  hath  made  any 
provifion  for  tbofe  who  have  Remainders  or  Reverfions 
on  any  eftate-tail,  they  arc  barred  by  a  Recovery. 
10  Rip.  32.  See  xixXcRayvtry. 

There  were  no  Reverfions  or  Remainders  on  clUtes  in 
tail,  at  Common  Law:  .And  by  the  Common  Law,  no 
cranicc  of  a  Reverfion  could  take  advantage  of  any  con- 
dition or  covenant  broken  by  the  leffces  of  the  fame 
land  ;  but  by  flatute,  grantees  of  Rt-vcrfi^ns  may  uke 
advantage  of  conditicns  and  covenants  ag  iinll  Iclfecsof 
the  f^me  lands,  as  fully  as  the  lefibrs  and  their  heirs; 
and  the  Icflees  may  have  the  like  remedies  agamlt  the 
grantees  of  Reverfions,  1 327.  ^tt  jlat.  52 //.8. 
s.  34  :  And  lilies  Condition  ;  Liaft, 

A  Reverfiooer 


REVERSION. 


REVIEW. 


A  Revcriioncr  may  bring  an  aflion  cn  iht  cafe  for  fpoil 
ing  trees  i  Jo,  for  any  injury  to  his  Revcrfjon,  he  may 
have  this  adion,  but  he  cinrot  have  trcfpafs,  whicli  is 
founded  on  the  pofiViHon.  3  Lgv.  aog.ijj:  3  Ctf.  55. 

He  in  Rf  verfion  fliall  have  a  writ  of  fnfry  aJ  communetr. 
I/^tfJty  uhcrc  tenant  fcr  life,  c^fr.  alien*,  the  lands:  And 
«<rit  of  intrurto.i.  sltcr  their  dcAlhsj  iSc.  New  -V*j/.  £r. 
461.  \j\it  I'cc  Uih  Re£t/vcry. 

How  to  plead  3  Revcrfion  in  Fee.  z  Ln/'w.  1 174.. 

In  order  to  adiU  fuch  pcrfons  as  have  any  cftate  in 
Remainder,  Revcrfion.  Of  h  xpcdlMrcy  after  the  death  of 
others,  againll  fraudulent  conceilmentj  of  their  death*, 
the  ^iit.  6  j^ntt.  c.  18,  provides,  that  all  pcrfons  on  ivhole 
lives  any  lands  arc  holdcn,  flialJ,  (on  application  to  the 
Court  of  Chancery,  and  order  mads  liicrcon.)  once  in 
every  year,  if  icqoired,  be  producrd  to  the  Court,  or  its 
Commiflioners  ;  or»  upon  ncgls^'l  or  refufal,  ihey  fliall  be 
taken  to  be  actually  dead,  and  tlic  pcrfon  eHti:!cd  to  fuch 
expc£l>int  cllate  may  enter  upon  and  hold  the  lands  a<ii) 
tenements  till  the  parly  (hall  appear  to  b:  liung.  See 
title  Life-Mate, 

Reversions  is  Oftices;  VideO^r.r.  , 

REVIEW,  Bill  of;  in  Cbsvtcttj.  Th*-  objefl  of 
this  is  to  procure  an  examination  and  reverfal  of  a  de- 
cree, made  upon  a  former  bill,  and  figncd  by  the  perlon 
htilding  the  Great  Seal,  and  inrolkd.  it  ir.ny  be  brought 
"  upcu  error  of  Law  appearing  in  the  body  of  the  decree 
Ui'eir,  or  upon  dilccvcry  of  new  matter.  Jn  the  firft 
cafe,  the  decree  can  only  be  rcvcrft-d  upon  the  gro  ind 
of  the  apparent  error  ;  as  if  an  abloluts  decree  be  made 
againll  a  pcrion  who,  upon  the  facecf  it,  appears  at  the 
time  to  have  been  an  infant.  A  bill  of  this  nature  may 
be  brought  ivilhout  leave  of  the  Court  prcvioufly  given. 
But  if  it  is  fought  to  revcrfe  a  decree  figned  and  in. 
rolled*  upon  difcovery  of  fome  ncM/  matter,  the  leave  of 
the  Court  mull  be  firfl  obtained;  and  this  w.  ill  not  be 
granted  but  upon  allegation,  upon  oath,  that  the  new 
matter  could  not  be  produced  or  ufed  by  the  party  1 
claiming^  Et  the  time  when  the  decree  was  made.  If 
the  Coud  is  fattjficd,  that  the  new  matter  is  rek-vant 
and  materia!,  and  fuch  as  might  probiibly  h<ive  occa- 
fioned  a  ditfrrcr:  d<;terminaiior,  it  will  permit  a  BJI  of 
ReviciA'  to  be  filed.  See  Mt:f.  Ticai.  on  Ckanc.  Plead- 
iJir^j^S;  and  the  authorities  there  cited:  ^cc  alfo  this 
Diiltonary,  titles  Chan<ery  ;  Decree. 

A  Uill  of  Review,  upon  new  mat  er  dlfcovered,  has 
been  permitted,  even  after  an  aflirmance  of  the  decree  in 
Parliament  i  but  it  may  be  doubted,  wheilicr  a  Uill  of 
Review,  upon  error,  in  the  decree  itfclf,  can  be  brought 
alter  fuch  afitrmance.  If.  upon  a  Bill  of  Review,  a  de- 
cree has  been  rcverfcd,  another  Bill  of  Review  may  be 
brought  upon  the  decree  of  reverfal :  But  fee  1  ^era. 
417.  But  when  twenty  years  have  elapfed  from  the  lime 
of  pronouncing  3  decree,  which  hai  been  figned  and  in- 
rnllcd,  a  Bill  of  Review  cannot  be  brought :  and  after  a 
demurrer  to  a  Bill  of  Review  has  been  a:k»ved,  a  new 
Bill  of  Review  on  the  fame  ground  cannot  be  brought. 
It  is  a  role  of  the  Couit,  that  the  bringing  a  Bill  nf  Re- 
view  )hall  not  prevent  the  execution  of  the  decree  im* 
peached  ;  and  if  money  is  dircdlcd  to  be  paid,  it  ought 
regularly  to  be  paid  before  the  Bill  of  Review  is  filed, 
though  it  may  afterwards  be  ordered  10  be.iefunded. 
Treat.  79,  80. 
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In  a  Bill  of  this  nature  It  it  neccflTary  to  ftlitt 
former  Bill,  and  the  proceedings  thereon  ;  the  decree, 
and  the  point  io  which  the  party  exliibiiirg  tht:  Bill  of 
Review  conceives  himfcll  aggrieved  by  it and  the 
ground  of  Law,  m  icw  maifr  difcovcfcd,  upnn  which 
he  feelcs  to  impeach  it ;  and  if  the  dccVfc  impeached 
on  the  laiisr  ground,  it  feems  ncceflary  to  Hale  in  the 
Bill  the  leave  ubtained  to  hie  it,  and  tlie  Ut\  of  the  dif- 
covery ;  though  it  may  be  doubted,  whether  after  leavc- 
givcn  to  file  the  Bill  that  f.*&.  u  traverfable.  The  Bill 
may  pray  fimjily,  that  the  decree  may  be  reviewed,  and 
rcvcr'ed  in  the  point  compliiineo  pf,  if  it  has  not  been 
carried  into  execution.  1/  It  has  been  carried  into  exe- 
cution, the  Bill  may  alfo  pray  the  Urthc-r  decree  of  the 
Coun,  to  put  the  l-arty  ccmrl-ining  oi  the  foimerde- 
ctec,  into  the  fituation  in  which  he  Aould  ha\e  been  if 
thit  decree  had  not  been  executed.  If  the  Bi!l  is 
brought  to  review  the  reverfal  of  a  former  decree.  It 
may  pray  that  the  original  decree  may  ftand  The  Bill 
may  alfo,  if  the  crigmal  decree  has  become  abated,  be 
at  the  fame  time  a  Bill  of  Revivor  :  (Str  iixXt  Re-vivtrx) 
A  lupplemenial  Biil  may  likewife  be  added,  if  uny  cveift 
has  happened  which  requirct  it ;  and,  particularly,  if  any 
pcrfon,  not  a  party  to  the  original  fuit,  beconiei  interctled 
in  the  fubjtc^,  he  mult  be  made  a  party  to  the  Bi!!  of 
Review,  by  way  of  fupplemcnt.  Mtrf.  T rtat.  So,  81. 

To  render  a  Bill  of  Review  necefTtr)-,  the  decree 
fought  to  be  impeached  mull  have  been  figned  and  in- 
rolled.  If,  therefore,  this  has  not  been  done,  a  ('.ccrec 
may  be  examined  and  reveifed  upon  afpccies  of  fupple- 
mental  Bill  in  nr.turt  ff  a  Bill  of  Re  rir^v,  where  any  new 
matter  has  been  difcovered  flncc  the  decree.  As  a  de- 
crec  not  figned  and  inroUcd  may  be  alt-rred  upon  a  r?5 
hearing,  v/iihout  the  afGilancc  of  a  Bill  of  Review,  if 
there  is  fufficlcnt  matter  to  reverfc  it  appcarin^^  upon 
the  former  proceedings  ;  the  invclligation  of  the'decrcft 
mud  be  brought  on  by  a  petition  of  rehearing  :  and  the 
office  of  the  fupplememal  Bill,  in  nature  of  a  Bill  of 
Rcvietv,  is  to  fupply  the  dcfefl  which  occaficn-zd  the  de- 
cree upon  the  former  Bill.  It  is  nccclTiry  to  obtain  the 
leave  of  the  Court  to  bring  a  fupplememal  Bill  of  thie 
nature;  and  the  fame  afJiJavIt  is  required  fur  iliis  pur- 
pofe,  as  is  neceflary  to  obtain  leave  to  bring  a  BiW  of 
Review  on  difcovery  of  new  mattfr.  The  Bil!,  in  its 
frame,  nearly  refembles  a  Bill  of  Review  ;  except,  that 
inflcad  of  praying  that  the  former  decree  may  be  re- 
viewed and  rcverfed,  it  prayi  thnt  the  caufe  may  be 
heard  with  refpeft  to  the  new  matier,  made  the  fubicH 
of  the  fupplcmcnral  Bill,  at  the  fame  time  that  it  ij're- 
heaid  upon  the  original  BiJl ;  and  that  the  plainti/F  may 
have  fuch  relief  as  the  nature  of  the  cafe  made  by  the 
fupp!*mcnial  Bill  requires.  M/tf.  Tn-et.  %\ — 83. 

If  a  decree  is  maJc  agninU  a  perlbn  who  had  no  in. 
lereft  at  all  in  the  matter  in  difpute,  or  had  not  fuch  an 
iniereft  as  was  fafScieni  to  render  the  dece againll  hlfn, 
binding  upon  fome  pcrfon  claiming  the  fame,  or  a  fimi- 
lar  inccrcU,  relief  may  be  obtained  againd  error  in  toe 
decree  by  a  Bill  in  the  narurc  of  a  Bill  of  Review.  Thuj, 
if  a  decree  is  made  a;^ai:ill  a  tenant  for  life  only,  a  re- 
mainder-man in  tail,  or  in  fee,  cannot  defeat  the  proceed- 
ings againrt  the  tenant  for  life,  but  hy  a  bill  ihewlnff  ih»»  ■ 
error  in  the  decree,  the  incompetency  in  the  tenant  for 
life  to  fullain  tSic  fuit,  and  the  accruer  of  his  ban  ih- 
tcrcft ;  and  thereupon  praying  that  the  proceedings  in 


REVIEW. 


REVIVOR.  • 


the  original  c^ofe  may  be  reviewed.  anJ|  (or  that  pttr. 
pofc,  tnat  the  other  party  may  appear  to,  andanUer 
this  pew  Bill,  and  ihdi  the  rights  of  the  ^artici  m^y  be 
properly  afccrtained.  A  Bill  of  tins  nature,  as  it  docs 
not  Tcrk  to  alter  a  decree  maJe  Jg:nn!l  V.w  pI^intiA' 
htmrdf*,  or  againft  any  perfon  under  whom  he  cliiin», 
may  be  6)ed  without  leave  ol  the  Court.  Mi//.  Trtat  83. 

Review  or  ArrEAL  or  Dklccatks,  A  cuin- 
Duflion  granted  by  the  King  to  ecriain  Commiiiioners, 
trV.  See  title  Apf-tcJ  ta  Ro:ne. 

REVILING  CHUftCH  ORDINANCKS.  I»  a  po- 
iitive  otTence  againil  Keligtcn,  that  »tutU  the  cllabhlhed 
Church  ;  and  tSe  reviling  the  Sscramcot  of  tho  Lord's 
Supper,  is  puni(hed  by  Jiatt,  1  E^i,  6.  r.  i:  1  BUz.  c,  1, 
with  noe  and  itnprirunmeni :  And  by /lat.  1  £/tx.  e.  2,  if 
arty  Mwijitr  (hatt  fpeak  any  thing  in  derogation  of  the 
Book  of  C^rtvtsn  Prayr,  be  lhall,  if  not  <bcr:e£ced,  be 
imp-ironed  on:  year  fur  the  firil  ott'enrf,  and  for  life  for 
the  fecond  :  And  if  he  be  beneficed,  he  ihall  for  thelirtl 
offrnce  be  imprifoned  Ax  months  and  for/eit  a  year's 
value  of  his  benefice :  for  the  tccond  offence  he  Oiall  he 
deprived,  and  fufTer  one  year**  imprifonment ;  and  for 
the  third,  (halt,  in  like  manner,  be  deprived,  and  fuffer 
imprifonment  for  life.  And  if  a»j;  f  cr/cn  whatfoever 
ihall,  in  play;,  fongs.  or  other  open  words,  fpcak  any 
thing  in  derogation,  defaming,  or  dcfpifrng  of  the  faid 
Book,  or  ftiJl  forcibly  preveot  the  reading  of  it,  or 
caufc  any  other  fcrvice  to  be  ufed  in  its  llead,  he  (Iiall 
forfeit  for  the  firA  ofl'encc  one  hundred  marks;  for  the 
fecond^  four  hundred ;  and  for  the  third  fliall  forfeit  all 
his  goods  and  cbatteli,  and  luff'cr  iniprifonmcnE  for  life. 
The  policy  and  propriety  of  tlielc  puniihments,  even  at 
this  diAancc  from  the  Reformation,  are  well  Hated  by 
MUckfiiKt.  4  Ccmm.  e.  4.  ^.  51. 

REVIVAL  OF  PERSONS  HANGED;  See  Ext- 
cutita  ef  Crtmimah. 

REVIVING,  A  word  meuphorically  applied  to 
icnts  and  at^ions,  and  Signifies  renewing  ibem  after  they 
are  extinguifhed.  Of  which  fee  many  examples  in  Brcie, 
title  Rrui'viitgt  cfReHtt,A.3ioHSp  See.  23.  Seealfo  19  >^/jv. 
Jir.  328 — 230. 

REVIVOR.  Bill  of  ;  When  a  Bill  hath  been  ex- 
hibited in  Chancery,  againA  one  who  anfwers,  and  be- 
fore the  cauff  is  heard,  or  if  heard,  and  the  decree  is 
not  inrollc-d,  cither  party  die.*,  or  a  female  platniilf  mar- 
ries ;  in  thefe  cafes  a  Bill  of  Revivor  muA  be  brought. 

A  Bill  of  Revivor  muA  Aate  the  original  Bill,  and  the 
ieveral  proceedings  thereon,  and  the  abatement :  It  muA 
&ew  a  title  to  revive,  and  charge  that  the  caufe  ought 
to  be  revived,  and  Aand  in  the  fame  condition,  with  re- 
{pt&.  to  the  parties  in  the  Bill  of  Revivor,  as  it  was  in 
with  refpeA  to  the  parties  to  the  original  Bill,  at  the 
time  the  abatement  happened  ;  and  it  rauA  pray,  that 
•he  fuit  may  be  revived  accordingly*  It  may  likewife 
be  neccAiry  to  pray  that  the  defendant  may  anftver  the 
Bill  of  Revivor  ;  as  in  the  calc  of  a  requifite  admtfSon 
ot  afTets,  by  the  reprefenu»ivt:  of  a  dtrceafed  party,  in 
this  cafe,  u  the  defendant  docs  admit  alTets,  the  caufe 
may  proceed  againA  him  on  an  order  of  Revivor  merely; 
but  if  he  does  not  R>ake  that  admiAion,  the  caufe  muA  be 
heard  for  the  nurpole  of  obtaining  the  necefiary  ac 
counts  of  the  eliate  of  the  dcceafcd  party,  to  anfwer  the 
demands  made  againA  it  by  the  fuit ;  and  the  prayer  ot 
Hit  Billj  therefore,  in  fuch  c^ts,  ufually  is,  noi  only  that 
14 


the  futi  may  be  revived,  bat  aUb  that  in  cafe  the  dc- 
frndant  Aiall  not  admit  aflcis,  to  anfwer  the  purpofes  ot 
ihv  fuit,  thofe  accounts  may  be  taken ;  and  fo  far  the 
Dill  is  in  the  nature  of  an  original  Bill.  If  a  defendant 
to  an  original  Bill  dtes  before  putting  in  an  anfwer,  o^ 
after  an  .inhvcr  tu  which  exception}  have  been  taken,  or 
aticr  an  arucndmcnt  of  the  UiU,  to  wtiich  no  anfwer  has 
brcn  given,  the  Bill  uf  Revivor,  though  requiring  in  ii- 
felf  no  anfkver,  mull  prjy  tttai  the  pcrfun,  againit  whom 
it  fecks  to  revive  the  fuit,  ma/  anfwrfthe  original  Bill, 
or  tu  niuth  ot  it  as  tlic  exceptions  tikeh  to  the  anfwer  of 
the  former  dcfendmts  extend  to,  or  the  amendment  re- 
maiaing  unanfwcred.  See  Mj//.  Tr<at.  c«  Plendiagt  tm 
Chaac.  70,  7 1  ;  and  the  authorities  there  referred  to. 

Upon  a  Bill  of  Revivor  the  defendant  moA  anfwer 
in  eight  days  after  appearance,  and  fubmit  that  the  fuit 
Aidll  be  revived,  or  Aicw  caufe  to  the  contrary  ;  and  ia 
default,  unleft  the  defendant  has  obtained  an  order  for 
further  time  to  anfwer,  the  fuit  may  be  revived  wiihjut 
anfwer,  by  an  order  made  upon  motion  as  a  matter  of 
courfe.  The  ground  for  this  is  an  allegation,  that  iha 
time  allowed  the  defendant  to  anfwer  by  the  couric  of 
ilie  Court  is  expired,  ard  that  no  anfUer  is  put  in  ;  it  is 
therefore  prefumed.  tiiat  the  defendant  can  flicw  no 
caufe  againA  reviving  the  fuit  in  the  manner  prayed  b/ 
the  Bill.  Mil/.  Treat.  71,  72. 

An  order  to  revive  may  atfo  be  obtained,  in  like  man- 
ner, if  the  defendant  puts  in  an  anfwer  fubmiiting  to 
the  Revivor  ;  or  even  without  that  fubmiAion  if  he  thewi 
no  caufe  againA  the  Revivor.  Though  the  fuit  is  re- 
vived of  courfe,  in  default  of  the  d^cndant's  .mfwer 
within  ei^htdays,  he  muA  yet  put  in  an  anfwer  if  the 
Bill  requires  it;  as  if  the  Bill  fecks  an  admtAion  of 
aflets,  or  calls  for  an  anfwer  to  the  original  Bill ;  the 
end  of  the  order  of  Revivor  being  only  \o  put  the  fuit 
and  proceedings  in  the  fituaticn,  in  which  thry  Aood  at 
the  time  of  the  abatement,  and  to  ciMble  the  plaintiff 
to  proceed  accordingly.  And  notwtthAanding  an  order 
for  Revivor  has  been  thos  obtained,  yet  if  the  defend- 
ant conceives  that  the  plaintiff'  is  no:  entitled  to  revive 
the  fuit  againA  hi.m,  he  may  take  thofe  Acps  which  artf 
neceAary  to  prevent  the  farther  proceeding  on  the  Bill; 
and  though  thefe  Aeps  Aiould  no:  be  taken,  yet  if  the  plain- 
tiff doe&not  Aiew  a  title  to  revive,  he  cannot  finally  have 
the  benefit  of  the  fuit.  when  the  determination  of  the 
Court  is  called  for  on  thefaKjeifl.  Mitf.  Trtai.  72,  73. 

After  a  decree,  a  dcftndant  miy  file  a  Bill  of  Revivor, 
if  the  plaintifi's,  or  thofe  Aanding  in  their  right,  necleft 
to  du  it.  For  then  the  rights  of  the  parties  are  afcer- 
taineJ.and  plaintili's  and  defendants  are  ecjually  entitled 
to  the  benefit  of  the  decree,  and  equally  have  a  right  to 
profecote  ».  The  Bill  of  Revivor,  in  thii  cafe  there* 
lore,  merely  fubAantiates  the  fuit,  and  brings  before  the 
Court  the  parties  neccAary  to  fee  to  the  excct>tion  of  the 
decree,  and  to  be  the  ohjcfls  of  its  operation;  rather 
than  to  litigate  the  c1«i.ii5  irade  by  the  feveral  parties 
in  the  original  pleadings,  except  fo  far  as  they  remaii» 
u-^decided.  in  the  cafe  of  a  Bill  by  creditors,  on  behalf 
of  themfelves  and  other  creditors,  any  creditor  is  en- 
titled to  revive.  A  fait,  become  entirely  abated,  nuy  bo 
revived  as  to  part  only  of  the  matter  in  littg^ition  ;  or  as 
to  part  by  one  bill,  and  as  to  the  other  part  by  another. 
Thus,  if  the  rights  of  a  plaintiff  in  a  fuit,  upon  his  death, 
become  vcAed  part  ia  his  reaJ,  and  part  in  bis  perlonaL 

rrprcfecw 


REVIVOR. 


REWARDS. 


Mprefent4dir«i>  thf  real  reprcrcnixiira  msy  revtv«  (lit 
Cuit  fa  far  9t  concernt  hii  litli:  i  xnd  ihc  pcilbn.'il  fg  far 
«>  hi>  dcRiand  ewpif.  Mi'/,  Tnei.  73.  7<}. 

When  the  inicrcn  of  a  party  <i)ring  it  (rsnfcnincd  co 
jinothcr.  in  fueh  a  raatincr  that  the  Iranfminion  uuy  he 
liiigjied  in  a  Coun  ol  Kquiiy,  at  in  ihi  cafe  of  a  devifa, 
the  fuit  cannot  be  revived  by  or  ag^intt  the  peifon  to 
whom  Che  inteicll  io  To  iran(i»iued  1  bvt  Aich  orrfon.  if 
be  fuccecdi  10  the  intercit  of  a  pUintijf,  i>  cntitlid  to  iht 
benefit  of  the  former  fuii  i  and  if  ho  fuccccdt  to  the  in> 
terell  ofa  defendant,  the  plainiifTit  entitled  to  the  bene- 
lit  pf  the  farmer  fuit  attainll  him ;  Thit  benefit  i)  10  bt 
cbtainrd  by  ua  Driving.!  Sill,  ie  nmm  of  a  Kill  of  Ka- 
viror.  A  llill  for  ihit  purpofe  muli  Hate  the  original 
£i|l,  the  proceedings  upon  it,  the  obiicmcnr,  andih* 
manner  in  which  the  intercll  of  the  party  dead  hat  been 
tianfmittcd I  and  i:  cnuli  charja  the  validity  e(  the  tranf- 
miinon,  and  flate  the  lighii  which  have  accrued  by  it. 
'J'he  Bill  it  r^iid  to  be  original,  merely  for  want  of  that 
privily  of  ii;le,  becivecn  the  party  to  the  former  jnd  the 
{>ariy  to  the  laiiei  Bill,  though  claiming  the  fame  in- 
lereft,  which  wou'd  hav«  permitted  the  coniinusncc  of 
the  fuit  by  C II  of  Hevivor.  'i'hcrcforc.  when  the  va- 
lidiiy  of  the  alledgcd  iranfmilTion  of  iniercll  it  clla- 
blillied,  the  party  to  (he  netv  Bill  fhall  be  cqu'lly  bound 
4>y,  or  hAvo  sdvanto^e  of,  the  proceedings  on  the  ori- 
final  Bill,  as  if  fuch  privity  had  aflually  esiflcd  1  And 
the  fuit  i>  confidercd  at  pending,  from  the  time  of  Cling 
{ho  original  IMI  i  foailofave  Ihctiiaiutc  ol  Limitation'; 
M  have  the  adi4nt)2e  ol  comptUing  the  defendant  to 
*nfi»er,  bcfoir  an  anwcr  ear.  be  compelled, to  scroU  Billi 
ind  every  other  adventnge  which  would  have  attended 
Ihe  infliiutinn  of  the  fuit  oy  the  original  liiil,  if  it  could 
have  been  conlinutd  by  Bill  of  Revivor  merely.  Ml'/, 
rrrai-  tS,  Sg. 

Jf  the  intereft  of  a  plaintiff  or  dcfsiidant,  fuing  or  de- 
fending io  hi.  o^vn  right,  wholly  determinet,  and  the 
fame  propeily  becomei  veiled  in  another  perfon,  not 
elaiming  under  him,  the  fuit  cannot  be  continued  by  a 
Bill  of  Krvivor  1  nor  can  itt  defc^  be  fupplied  by  a  lup- 
plemenul  Bill,  but  the  benefit  of  the  former  proceed- 
ing! mult  be  obtained  by  an  original  Billii)  the  nature  of 
s  lupplemcnial  bill  flu/.  Tr:ui.  So.  90. 

RUVOCATION.  AV:w/i<«.)  live  calling  back  of  « 
ihlnp  granted  1  or  a  dellioying  or  making  void  of  fome 
deed  Iliat  hadcviitence,  until  ine  ad  of  Kcvocatiuo  made 
it  void.  »  if/.  Ahr.  .)K{.  A  Revocation  rosy  be  either  g«. 
ncral.uf  all  set)  and  Ehipg'dono  before ;  or  fpocia',  to  re- 
volt* a  pertlcular  thing ;  And  where  any  deed  or  ihin|  ii 
revoked,  it  it «« if  il  never  had  been,  j  /If/-  50 .  Pirk. 
i  le;.  til  volunta.-y  deedt  and  conveyaiicet,  there  are 
Ircijuenily  prpviioes  conLiining  power  of  Kevocation, 
avhieh  beinj!  co:iplcd  wiih  an  ule,  and  tending  iiipiifs  by 
riiCng  of  uiVi,  afcording  lu  the  Jloi.  jy  Uin.  9.  t- 10, 
ire  allou'c.1  \a  l>e  £uod,  and  not  repugnant :  at  where 
ere  feifcd  tf  an  cifaic  In  fee,  cot'cnanit  to  Hand  fcifed 
(hereo/  10  I'le  ufc  of  hiitifcll  for  life,  and  after  to  the  ufa 
»f  W«  fon  in  tail,  remainder  over.  lie.  with  provifo 
[hat  he  may  riivol:e  any  of  the  faid  ulc*  i  nowfif  after, 
tvirdt  ht  revokct  them,  he  it  fcifed  again  in  fee,  with- 
out entry  cr  cl«im :  B>it  in  eale  of  a  Tccfrmeot  or  other 
com  eyance,  whcroby  the  feoifee  or  n.rantce  i<  in  by  the 
Commt^n  i-w,  fucti  pro»i(b  »ou!d'  be  incrcly  repug. 
nam  and  void  1  I'lj).  xyi  :  Ste  title  Vjit, 


Voluntary  eltatet  made  with  power  of  Revocation,  ii 
to  purchafert,  arc  held  in  equal  drgrrc  with  conveyances 
made  by  fraud  and  covin  to  defraud  purchafcrt,  under 
/let-  Ij  £lis.  f       3  Ktf.  Bj.  See  title  frnuds. 

Where  a  power  of  Kevocation  it  rcfcrved  for  e  man 
todif^^eof  hit  own  efiate,  it  flull  alwayt  have  a  fa- 
vourable conftrutiiun  ;  but  it  ihali  be  tak<n  Aii^Uy  when 
it  it  to  charge  the  cllaie  of  another,  a  'V»/.  ijo. 

If  power  it  rei'erved  to  n  m.tn  to  revoke  a  deed  hy 
wriiiug,  fubfcribcd  and  fealcd  in  the  preferce  of  two  or 
more  credible  witnen'ci :  if  he  makes  hit  will  in  writing, 
without  making  any  expreft  Kevocation,  it  will  be  a 
good  Revocation,  and  the  will  a  good  execution  of  the 
power.  /W.  }is:  Ra^tt.tg^.  But  fee  title feowr. 
I  1  f  ft  perfon  make  .^  teoj^mtnt  in  fee,  or  Icv^  a  fine,  CrV. 
of  the  lands,  before  the  dcod  ol  Revocation  is  executed; 
thefe  amount  to  a  Revocation  in  Law, -and  extinguillv 
the  power  of  Revccaiiofl.  1  I'tnt.  371  :  1  Rep.  iit.— 
Power  of  Kevocation  may  be  releafed  1  and  where  a 
man  hat  an  entire  power  of  Revocation,  and  he  fufpendt 
or  cilinguilhet  it  as  to  part,  he  may  revoke  at  10  the  re> 
lidue,  if^ the  conveyance  was  by  way  of  ufc  t  but  not 
where  t  condilion  it  annejied  to  the  land.  1  Rtf.  174  .- 

A  Will  It  revocable :  aod  a  lall  will  revokes  the 
former  1  And  a  new  publication  of  the  (ird  will,  if  made 
in  due  form,  will  revoke  the  laft-  Ptrk.  479:  a  Sid.  x  r 
J  Miii-  J07.  See  title  llVh. 

Lctierc  of  Aiiorney,  and  other  authorities,  may  be  re- 
voked, by  the  perlbnt  giving  the  powers  1  and  at  they 
gro  revocable  in  their  nature,  it  hat  been  adjudged,  that 
they  may  be  revoked,  though  they  arc  made  irrevoceble. 
S  Rtf.  81 !  WW)  hjl.  tSfi.  '1  hefe  Revocations  of  alt 
powers  regularly  muft  be  made  after  the  fame  manner 
they  ore  given  1  and  there  ought  to  bo  notice  to  the 
party,  ijS<.  But  if  once  the  power  be  executed,  a  Re- 
vocation after  will  come  too  late.  Ojrr  1 10. 

A  warrant  of  sttcrncy  from  a  dolendant  10  appear  and 
accept  a  declaration,  and  plead  for  the  defenuant,  may 
not  be  revoked  with  an  intent  to  flay  the  plaintiA''s  pro- 
ccedingj  \  but  the  defcndt^nt,  cn  good  caufe  fhewn  to 
the  Court,  m:ty  change  liii,  attorney,  fo  a\  he  plead  by 
another  in  due  time.  1  Li'..  486. 

As  to  the  RevoJ'aiion  ol  Laiiri  t/  AJminifirtnin, 
and  Pn/tHtuiwi  to  Bencficei,  fee  thofc  titles. 

REV'OCATIONU  I'ARLI.IMENTI,  An  ancient 
Writ  for  reealling  a  Parliament :  and  <iin»  5  Kd.  3,  tb« 
Parliament  being  fummotjed,  was  recalled  bv  fuch  writ 
before  it  met,  Vija'i  Aaim*d.  on  4  hft.  Jtl.  44,  Sco 
title  reiHemtiii, 

REWARDS  In  order  to  encourage  the  apprehend- 
ing  of  ceriain  fcloni,  Kcnariii,  and  immunities  are  bc- 
lloivrd  on  fuch  as  bring  them  to  juilice,  by  divert  lla- 
tu'es.  Tile jlm.  4     ;      U  M.  r.  S,  enafis.  That  fucli  ai 
.ipprrliend  a  higiiwa)  n.an,  (and  by  /Jgt.  6  6V«.  1 .  c  a j, 
highw.iy  robbers  in  the  llreett  of  LcadiittQr  other iown9> 
and  profecite  him  to  eonii/Sion,  Oi<!t  reeeivc  a  Reward 
of  .10/  from  the  public ;  to  be  paid  to  ihem  (or,  if 
killed  in  the  endcavoni  to  take  liim,  their  executor*)  by 
the  Sheiifl'  of  the  county  ;  bifides  the  liCifc,  furniture, 
nrmi.  .Toney,  and  other  goods  taken  uf  cn  ihc  peiibn  of 
I  fuch  robber  1  with  n  refrrvation  of  the  right  of  any  per. 
fon  from  whom  the  fame  may  ha>-e  been  ftolcL  :  to  which 
3  Gn.f.  r.  16,  foperadds  10/.  to  be  CiiJ  by  thir 
4  L  1  »u«dt»f 


REWARDS, 


RIGHT. 


Ffundred  indemoified  by  foch  taking.  By  fiat.  6  7  • 
3.  f.  17  :  1^  Grt.  3.  c.  28,  pcrfons  apprehending  ' 
and  convicting  any  oiTender  againll  ihofe  lUtut»,  re* 
Ipefting  the  ccina^p,  fhall  (in  ca!c  the  oft'cnce  be  irea- 
ftiii  or  felony)  receive  a  Hewird  of  forty  pounds  j  or  ten 
pounds,  if  it  on!y  amount  to  counterfeiting  ihe  copper 
coin.  By  fiat.  10  \  3.  f.  jj,  any  perfon  appre- 
hending and  proftcuting  to  conviflion  a  felon  guiliy  of 
burglary,  houfcbreaking,  borfelleaUng,  or  private  lar- 
ceny to  the  value  of  5/.,  from  any  Ihop,  warchoufr, 
coach- hoLfe,  cr  liable,  thall  be  excufed  from  all  panfb 
otficci:  (which  ia  vulgarly  termed,  having  a  Tyburn- 
ticket) :  And  by  fiat.  5  A.-'.n.  t,  31,  any  perfon  fo  ap- 
prehending and  profecuting  a  burglar,  or  felonious 
houfcbreakcri  (or,  if  kilted  in  the  attempt,  his  execut- 
ors,) Ih.^ll  alio  be  entitled  to  a  Rctvard  of  .[o/.  By  fittt. 
6  C«.  I.  f.  a^,  perfons  difcovering,  apprcnending,  and 
prolVcuttng  to  conviiflion,  any  perfon  taking  Reward  for 
Jtelping  oihcrs  to  their  Aden  good^.  ftiall  be  entitird  to 
40/. — By  fiat.  14  C«.  2.  f.  6,  explained  hy  fiat.  15 
do.  z.  c.  34,  any  perfon  appreheri!ing  and  profrcoting 
to  conviction  fuch  as  ileal,  or  kill  with  intent  to  (leal, 
any  llirep.  Iamb,  bull,  c^v.  ox,  fleer,  bullock,  heifer, cr 
cnlf,  fliall  for  cvcr%  fuch  convi<lion  receive  a  Reward  of 
loi.  -  Laftiy,  by  fi-ais.  16  Gtc.  1.  c.  15  :  S  Geo.  5.  c,  15, 
perfons  difcovering,  appieheoding,  and  conviClingfclons, 
and  others*  being  found  at  large  during  the  term  for 
which  they  are  ordered  to  beoranfported,  Iball  receive  a 
Reward  of  20/. 

The fiiitj.  4  5  /f'.  iif  Af.  f.  8  :  6  6f  7  /T.  3.  c.  17: 
5  Jk!^.  (.  31,  together  with  fiat.  3  Cte.  i.  e.  15.  ^  4, 
which  direcU  the  methcd  of  reimburling  the  Sheriffs, 
arc  extended  to  the  county  palacioe  of  Durham,  hy  fiat. 
14  Gto.  3.  r.  46. 

Jn  the  fpirii  of  the  above  flatntes,  the  fiats.  9  Gm.  i. 
f.  22  :  10  Geo.  2.  e.  32,  allow  a  recompcncc  of  50/  to 
perfons  maimed  in  endeavoi:rirg  to  apprehend  ofienders 
againft  the  BUck  Ad,  dcilroyers  of  fe;i,- banks,  cutters  of 
hop-binds, and  Arcrs  of  collicriei.  And  by  fiat.  19G.  a. 
f.  34,  feveral  jlrong  regulations  are  made  for  recom- 
penfing  perfons  wounded  or  plundered  by  fmugglers ; 
and  fyewards  of  5c/.  are  gi-en  to  iccompliccs  in  fmug-  . 
gling,  discovering  two  or  more  ofi'rndrrs ;  and  one  of 
5,cc/.  for  deleting  proclaimed  fmugglers  in  certain  cafes. 

KKWliY,  A  term  among  clothiers,  fignifying  cloth 
anevenly  wrcughci  or  full  of  Kcwes.  See  fiat.  43  £//«. 
fap.  10. 

RHANDIR,  A  part  in  the  divifion  of  Jr.i.Us  before 
the  Conque.1 :  Every  townOiip  comprehended  four  ga- 
vels, and  every  gavel  had  fa>)r  Rhir.dtrs,  £nd  four 
hctufes  or  tenements  connituted  every  R'tiandir.  Tajkr^t 
hifi.  Guv.  p  69. 

RIAL,  from  the  Spin.  Ria!e,\.t.  Royal  Money,  be- 
czufe  it  is  Itimped  with  tlie  King's  ciHgies :  In  KngUnit 
li  RhI  w:t^  a  piece  of  gold  coin,  currcrt  for  10/.  in  the 
reign  of  King  ILnrj  VI.  at  which  time  ifierc  were  IJalf- 
RiaU  palling  fcr  5^.  anj  Quarter  Ri.ili,or  Rial  I'arthings. 
gpi3;»  for  it.  iiJ.  In  ih=  heginnlng  of  C^ccn  £itza- 
ii/h't  rrtgn,  golden  Ri:ils  were  coined  at  15/.  a  piece; 
and  3  'Jae.  1.  there  vcre  Rofe. Rials  of  gold  at  30/. 
Spur.Ruls  a^  15/.  L>-Mn<i$*t  KjJ'a)  j.j  CQtnj%  />.  jS. 

RIBAb'D,  Fr.  K.Udd,  HUJiiut.]  A  rogue,  va- 
g-.vt,  *UL>Teii^(,>ngcr,  or  pc>fon  givca  to  all  ciaiiner  of 
S 


wickedneft:  Aaiia  50  E.  3,  there  was  a  petition  in  Par- 
liament agtinll  Rttuuds  and  Sturdy  Beggars. 

KlCi^,  As  to  the  imponatio'i  of,  (ec  utlet  Ka^i^S' 

RICHMOND  IN  SURRY,  RuhmwdOU  Park  fet- 
tled on  Queen  Charlme  for  life.  Stat,  z  Gta.  3.  c.  I. 
See  tiile  !^eei. 

KicHMONO  IK  YnRKSHiae,  Spiritual  perfons  in 
the  archdeaconry  of  Rickmon.i,  fliall  notexaA  portions  of 
the  decrafcd's  goods.  Stn:.  it>Hert.  8.  c  i$- 

RIDER-ROLL.  A  :»chcdulc,or  ftnall  piece  of  parch- 
ment, often  added  to  fome  part  of  a  Roll,  Record,  or  A£l 
of  Parliament. 

RIDGE.WASHED  KERSEY,  Ktrfiy  eUnh  made  • 
of  fleece  wool)  wafhed  only  on  the  iheep's  back.  See 
fiat.  3^  Eli-z.  t.  10. 

RIDING  ARMED;  Set  Armtur  amJ  Armt. 

RlDI^c -Clerk,  One  of  the  fix  Clerks  in  Chancery, 
who  in  his  torn,  for  one  year,  keeps  the  contro!ment- 
books  of  all  grants  that  pal's  the  Great  Seal.  Bhaat. 

R I  p  I N  c  s  corrupted  from  Tntbingt.  ]  Arc  the 
names  of  the  parts  or  divifions  of  7cr^jrr,  which  are 
thtte,  viz.  Eaft.Riding,  Well-Riding,  and  North-Rid- 
ing,  mentioned  in  fijt.  22  ffrn.  8.  J  :  And,  in  indtcl- 
mcnts  for  offences  in  t'uat  cotinty,  the  Town  and  tbe 
Riding  mufl  be  exprefTed,  he  Wefi.  $ymb.  /.  z.  See 
1  Comm.  116:  and  this  Dictionary,  titles  Ra^\  Rt' 
gjfiryef  Deeds. 

RIENS  ARREAR,  A  plea  ofcd  in  an  aflion  of  debt 
for  Arrearages  of  Account,  whereby  the  defendant  al- 
leges that  there  is  mstkiag  in  Jrrtar.  Bosk  Entr.  See 
titles  Aeewmt ;  IJfut ;  Pltading. 

RiENS    PASSE    PER    LE  K.MT,  Kotb'tUg  pofftt  hj  tht 

Deed ;  The  form  of  an  exception  taken  in  fome  cafes  to 
an  action,  Brcke  See  tiile  P/ead.'r.j. 

RiEKs  PER  Descest,  The  plca  of  an  hcir,  whcrc 
he  15  ftird  for  his  anccflor's  debt,  and  hath  no  land  from 
,  bim  by  Ucfcent,  or  afitu  in  his  handi.- 3  Cr9.  I  51.  In 
an  action  of  debt  againtl  the  heir,  who  pleads  /?rV«»  /rr 
/J^rt/,  judgment  may  be  had  prefcnily  ;  and  when 
afTcts  defccnd,  a /eire  faeias  lies  againll  the  heir,  i^fc. 
8  Rep.  134.  See  title  ^^/r. 

RiER  COUNTY,  Retro  Co>xitatus,  from  the  Fr. 
Aneetr^  \.  c.  /efierior.]  Is  oppofed  to  full  and  opto 
County;  and  appears  to  be  fome  public  place,  which  the 
Slierifr*  sp;-oints  for  receipt  of  the  King's  money,  a/rrr 
the  end  of  his  County-Court.  See  fiat,  z  Ed.  3.  eap.  f  r 
and  alfo  fiat.  If'efi.  2.  13  £</.  1.        :  FUia,  I.  1.  t.  67. 

RIFFLARE,  from  the  Saxon,  rU/e,  ra/:Ma.]  To 
take  away  any  thing  by  force;  from  whence  coraes  our 
En^lifij  word  rifie.  Leg.  lien.  i.  f.  ^7. 

RIFFLURA^  A  flight  woond  ia  tlie  fleOi.  Fltta, 
tih.  1.  r.  41. 

RIGHT,  Jai-]  In  general  fig nifi cation,  includei 
tiOt  only  a  Right  for  uhich  a  Writ  of  Right  lies,  but  aifo 
any  title  or  claim,  eitHer  by  virtue  of  a  condiiimi,  mort- 
p»ge,  or  the  like,  for  which  00  aflion  is  given  by  Law, 
but  only  an  entry.  Co.  Lit.  I.  3.  t.  8.  ^  445. 

There  is  pnprittatti^  a  Right  of  Property;  jui 
pojfejioni:^  a  Right  of  PolfefTton  ;  and  jut  preprietatit  H 
pojjejisuii,  a  Right  both  of  Property  and  PrlTtflion;  and 
thii  wai  anciently  called  /a/  dtplicafum'.  For  example, 
if  a  mao  be  dift'ctfed  of  an  acre  of  lao^,  the  difTrifec 

hato- 


RIGHT. 


RIOT. 


1th  jws  frvpn'ftatti,  the  diflVifor  hith  juj  pujf^j^onh  \ 
and  if  the  diiTeiree  rclctfe  to  (he  diffeilor,  he  baih  jut 
frefritiatii  a  p^jfljionit   Cc.hh.l  3.^447. 

Juj  tft  ftxtupUx.  I  -  'jut  rccuptrandi.  2.  Ifttrandi. 
3.  HabcnM.  4.  RftiMfnJi.  5.  P'ircipitnM.  6.  Et- ftf- 
fidtndi,    6  Co.  Ee'iuarJ  /ihham*i  cafe. 

The  difTcifor  has  only  the  naked  poiTcfllon,  becaufe 
the  d\(te\(cc  may  enter  and  evi^l  him  ;  but  againft  all 
Other  pcrfoDs  the  difltlfor  has  Right,  and  in  this  refpe£k 
only  can  be  faid  to  have  the  Right  of  pofleflion  ;  for  in 
refpeQ  tothe  diffcifce,  he  hasno  Right  ai  all.  But  when  a 
defcent  is  cift,  the  heir  of  the  diflcifor  has  Jm 
becaufe  the  diflcilee  cannot  enter  upon  his  poflellion, 
xnd  eviA  him,  hot  is  put  to  his  reaJ  atVion,  being  the 
freehold  caft  upon  the  heir.  The  notions  of  the  Law 
do  make  this  title  to  him,  that  there  may  be  a  perfon  in 
being  to  do  the  feudal  duties,  to  fill  the  pofTctfion,  and 
to  anfwer  the  aftions  of  all  pcrfons  whatever ;  and  fince 
it  is  the  Law  that  gives  him  this  Right, and  obliges  him 
to  thefe  duties,  anu-ccd^nt  to  any  aft  of  his  own,  it  muft 
deftnd  fuch  poffcfiion  from  (he  adl  of  any  other  perfon 
whatever;  till  fuck  po^clBon  be  eviftcd  by  judgment; 
which  being  alfo  the  »Si  of  Law  may  dell roy  the  heir's 
title.  Gi/6.  Ten.  i.s.  Sec  further, titles  ;  Prt/ir/)' ; 

Jieliaft;  Title. 

There  is  alfo  a  prefeni  and  future  Right;  a  Jui  in 
r/,  which  may  be  granted  to  a  lit  anger;  and  what  is 
called  a  naked  Right,  or  Juj  ad  rtm^  where  an  eflate  is 
turned  to  a  Right,  on  a  diicontinuance.  \3<.  Co.  Lit.  34^. 

-  Right  doth  alfo  include  an  eftate  m  ejfe  in  conveyance! ; 
and  therefore  if  tenant  in  fee>fimple  makes  a  leafe  and 
re!eafe  of  all  his  Right  in  the  land  to  another,  the  whole 
cftale  in  fee  paffes.  (i'io.Vs  Inji.  115,  116. 

Sir  Edvoard  CoJu  tells  us,  That  of  foch  an  high  erti- 
nation  is  Right,  that  the  Lavv  preferveth  it  from  death  | 
«od  dellru^ion;  trodden  down  it  may  be,  but  never 
trodden  out:  And  there  is  fuch  an  extreme  enmity  be-  ' 
cwecn  an  eftate  ^^ined  by  wrong  and  an  ancient  Right,  j 
that  the  Right  cannot  poilibly  iucorporate  itfelf  with  the  < 
eilate  gained  by  wrong.  1/^7.279:  6 70  :  ^  Rep.  1 
105.   A  Right  may  fomctimes  fleep,  ihougn  it  rcver  | 
<Uei;  a  long  polTcffion,  exceeding  the  memory  of  man, 
will  make  a  Right ;  and  if  two  perfons  arc  in  polTedion 
by  divers  titles,  the  Law  wii!  adjudge  the  poffeinon  in 
him  that  hath  the  Right.  CV.  Lit.  ^78  :  6  Lit.  ^  158 ; 
When  there  is  no  remedy,  there  is  prefumcd  10  be  no 
Right  by  Law.  Vaugb.  38. 

RiCHT  Close,  Writ  of;  Sec  tides  ^/i?* ;  Writ  tf 
Right. 

Right  Ci.o^ttJe<undiim  Csn/uitudinem  Manerii.']  A 
Writ  which  ties  for  the  King's  tenants  in  ancient  demefne, 
and  others  of  a  fimtlar  tiaiurc,  to  try  the  Right  of  their 
lands  and  tenements  in  the  Court  of  the  Lord  exclufivcly. 
See  H'rtt. 

Right  in  Court;  Set  Re^us  in  Curia. 

Rights  and  Liberties;  See  title /j'^/'f/v. 

RINK,  Saxon,  Ryne.'\  A  water-courfc,  or  little  lUcam, 
fthich  riCcs  high  with  tloodi. 

RlNGA,  A  military  girdle  ;  from  the  Sax.  Ring^  i.  e. 
aiijsu/kt,  cireaiai,  bccaufc  it  w,u  gin  round  the  middle  : 
But,  according  to  Breu'fon,  Ringa  caim  ditutttur  qu»d  ren»i 
tirumdantt  undt  didtur  aain^frt  giadit,   Bra3»  Uh.  I. 


RINGHEAD,  An  engine  ufcd  in  Ilretchingof  cloth; 
%tc  flat.  43  £//■«.  f,  lo. 

RINGILDRH.  Akinl  of  biilifF  or  fcgeant ;  and 
fuch  Rhin^l  ligntfies  in  If'tUh.  Clart.  Htii.  7, 

RIOT; 
Rout  ;  and  Unlawiul  Assf.mulv. 

Riot,  Rieia  and  Rietium,  from  the  French, ; 
quod  men  jilum  rixam  iS  jvvgium  ftgnijitat ,  Jed  vtntulum 
ttitvn,  que  plara  tit  vrtom,  fajiuuiorum  in/htrp  ccUigan- 
fnr.j  The  forcible  doing  o^  an  unlawful  thing  by  three, 
or  more  perfons  affemhlcd  together  for  that  purpofe. 
H^ej).  Symbol,  fart  2.  title  hdiUments,  ^  65. 

The  diAVrcnce,  between  a  Riot,  Rout,  and  unlawful 
AITembly,  tee  in  LanB  EtreH.  lib.  t.  ^  :  Kitchin  19; 
the  latter  of  whom  gives  thefe  examples  of  Riots;  tiic 
breach  of  inctofure;:,  banks  condoits,  parks,  pound?, 
houfes,  barns,  the  burning  of  lUcki  of  corn,  l^e.  Lamb. 
tf^/A/ra,  mentions  ihcfu* ;  tobcalaman,  toeotcrupona 
poficflion  forcibly,  dwrll. 

I,  lf%at  art  ceitfiderid  at  Riett,  Routt,  amd  unlmuful 
jt£eml)Uts^  at  Cemmon  Laxo, 

\l.  TbePunijhment  tfthe/c  Offences  :  And  the  Provi- 
jioms  agaiKjl  tbeirtt  by  Statute  Law. 

J.  HoLT,Ch.J.  in  delivering  the  opinion  of  the  Court, 
faid.  That  the  books  are  obfcurc  in  the  definition  of 
Riots,  and  that  he  took  it,  that  it  is  not  necttfary  to  fay 
they  aflembled  for  that  purpgfc  ;  but  there  muft  be  an 
unlawful  Aflerobly  ;  and  as  to  what  aA  will  make  a 
Riot  orTrefpafs,  fuch  an  art  as  will  make  a  Trcfpafj  will 
make  a  Riot ;  as,  if  a  number  of  men  afTcmb^c  with  arms, 
tn  terrcrtm  fcpuli,  though  no  aft  is  done;  fo  if  three 
come  out  of  an  alchoufe,  and  go  armed.  1 1  Mod.  1 16, 
117.  See  Hob.  91. 

Hawhini  fays,  a  Riot  fecmi  to  I>e  a  tumuhuous  diHurb* 
ancc  of  the  peace  by  three  perfons,  or  more,  aiTLrmbling 
together  of  tHeir  own  authority,  with  an  intent  mutuality 
to  a/nft  one  another  againll  any  who  iball  oppofc  ihcm, 
in  the  execution  of  fome  crrtcrprife  of  a  private  nature  ; 
and  afterwards  artually  cvrcuting  \\c  fame  in  a  violent 
turbulent  manner,  to  the  terror  of  the  people,  whether 
the  aft  intended  was  of  itftlf  lawful  or  unlawful.  1  Hatuk, 
P.  C.  e.  65.  tj  r. 

A  Rout  feems  to  be,  according  to  the  general  opinion, 
a  ditturbance  of  Che  peace  by  prrfons  a(ren)b)ing  toge- 
ther with  an  intent  to  do  a  thing,  which,  if  it  be  cxe- 
cuted,will  make  them  Rioters,  and  afti^nlly  making  a 
motion  toward)  the  exccmion  thereof;  but,  by  fome 
books,  the  notirn  of  a  Riot  is  confined  to  fuch  AfTsm- 
blie>  only,  as  are  occafioi:eJ  by  fome  grievance  common 
to  all  the  company,  as  the  inclofore  of  land,  in  which 
they  ail  cUim  a  right  of  common,  lie.  However,  inaf- 
much  as  it  generally  agrees  with  a  Riot,  as  to  all  the  re(^ 
of  the  above-mentioned  particulars,  requifite  to  confi;- 
luie  a  Rict,  except  only  in  thi*,  that  it  may  be  a  coin- 
pletc  offence  without  the  execution  of  the  intended  cn- 
terprife,  it  fecms  not  to  retjuiri:  .my  farther  explication. 
I  Wa-.cf.  P.  C.  c.  65.  ^  8. 

An  V-^liiivfut  Jffmbly,  according  to  the  common 
opinion,  ts  a  diflurbaoce  of  the  peace  by  pcrfons  barely 
aflcfflblin^  together,  with  %  intention  to  do  a  thm^, 

which. 
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w1>k1i,if  itwat  executed,  would  mike  (hem  Rioiers, 
but  neither  a£luall>'  executing  it.  nor  making  a  oiction 
tDward  ttie  i-xccut*ion  of  it;  b'.u  {(lys  Hewiinj)  this 
(ccoii  to  bc.much  too  narrow  a  definition ;  fur  any  meet* 
iog  whatCuevcr  of  great  number'^  of  people,  w  ith  fuch  eir- 
cuniftancci  of  terror,  as  cannot  but  er.Jii.ger  the  public 
peace,  and  raife  fcart  and  iealounos  among  ih«  King's 
iiubjeAs,  fcemi  properly  to  be  called  an  Un'awlul  Allirm- 
Uy  I  ai  where  great  numbers,  complaining  of  a  com- 
mon grievance,  meet  together  arir.cd  in  a  warlike  man- 
ner, iQ  order  to  confult  together  concerning  the  moll 
proper  ir.eani  for  the  recovery  gf  their  intcrells  }  for  no 
one  can  furefec  what  may  be  the  event  of  fuch  an  Af- 
fembly.  l  /Wi.  P.  C.  r.  65.  ^  5. 

I'hefc  otfences  are  tbu,  defined  and  diflinguilhed  by 
ItUrhfltne :  An  Vnlaitfil  .-Ij'er.l'h  is.  when  ihic«  or  more 
do  afiemble  themfclvet  logecherto  do  an  unlawful  a£l, 
as,  to  pull  doHit  ir.clofurct,  to  dcllroy  a  warren,  or  the 
game  therein  ;  and  part,  without  doing  it,  or  making  any 
siiotion  towards  it,  ^  h/l.  176.  A  Rnut,  is  where  three 
or  more  meet  to  do  an  unlawful  a£t  upon  a  common 

Soarrel ;  a<,  forcibly  breaking  down  fences,  upon  a  right 
'aimed  of  common,  or  of  way,  and  make  fome  advances 
towards  it.  Jlro.  yii.  tide  ffj^/ ^, A  Riot,  is  whore 
thr&e  or  more  adu»jty  do  an  unlawful  a£l  of  violence, 
cither  with  or  svithout  a  common  caufe  or  quarrel ; 
3  hjL  176;  As  if  they  beat  a  man,  or  hunt  and  kill 

fame  in  another's  park,  chafe,  warren,  or  liberty  !  or 
0  any  other  unlawful  ad,  ai  removing  a  nuifance  in  ■ 
violent  and  tumultuous  manner.  4  Ccmm, 11  ■  f-  146. 

If  a  man  be  in  his  houfr,  and  be  hears  that  7.  $•  will 
come  to  his  houi'e  to  beat  him,  he  may  well  make  an  Af' 
fembly  of  people  of  his  friends  and  neighbours  to  aHill 
and  aid  him  in  fafe  keeping  his  perfon.  Ptr  Fnuux,  Cb. 
Juf.  Br.  Risii.f!.  I,  cues  31  Ht«.  7.  39. 

But  if  a  man  he  menaced  orrhreatened,  that  if  becomes 
to  the  market  of  B.  or  to  chat  he  fnall  be  beat,  he 
cannot  make  an  Afiembly  of  people  to  aiT;.1  him  to  go 
there,  and  this  in  fafeguard  of  his  perfon  1  for  he  need 
00!  go  there,  and  he  may  have  remedy  by  furcty  of  the 
peace;  but  the  houfe  of  a  man  is  to  him  his  calHe  and 
hif  defence,  and  where  he  properly  ought  to  abide,  &^r, 
Sr.  S:cii,  fl.\.  cite:  ai     7.  39. 

Ila'-iins:,  citing  the  above  cafe,  remarks.  That  fuch 
violent  nwibods  cannot  but  be  attended  with  the  Hanger 
of  raifing  tumults  and  difordirs  to  the  ditlurbance  of  the 
public  peace.— Though  a  man  may  ride  with  arms,  yet 
he  cannot  take  two  with  him  to  defend  bimfclf,  <ven 
though  his  life  is  threarened  ;  for  he  is  in  the  prote^ioQ  of 
the  Law,  which  is  fui^cient  for  his  de.'er.ce.  Isce  1  Ha\:li. 
r.  C.  I.  65  S  10:  Dall-  y.  f.  I J7  :  II  Mill.  1 16,  1 17. 

if  a  number  of  people  be  affemblcd  together  in  a  law- 
ful manner,  and  upon  a  lawful  occaliun,  zi  for  elecling  a 
Mayor,  or  the  like,  and  during  the  AUVmbtv  a  fudgco 
a$rey  happens,  this  will  not  make  it  a  Kiot  ao  ittiiif;  but 
it  is  only  a  (ODimen  ag'ray.  LJ.  F.a^m.  96;. 

If  3  number  of  people  airemblc  in  a  riotous  niasner 
to  do  an  unlawful  art,  and  a  perfiin,  who  was  upon  (he 
place  before  upon  a  Uwful  occalion,  iu>d  not  privy  to 
their  firit  dcfign,  come;  a.td  joins  himfclf  with  them,  he 
Skill  b:  guilty  of  a  Kioi  equally  with  the  rcil.  lil.  Rnjn. 

If  femal  arc  alTcmbkd  lawfully  wiihoui  ^.y  ill  in- 
t«ni,  and  an  affray  happens,  none  are  gailty  but  f«h  ts 


aft  ;  but  if  th«  AITeinbly  was  oricinalty  unlawful,  tto  >A 
of  one  is  imputable  to  all.  Pir  licit,  Ch.  J.  2  SeH.  (9$, 
It  fecms  agreed,  that  if  a  number  of  perfons,  bein{ 
met  together  ai  a  fair,  or  market,  er  church  ale,  or  an/ 
oihet  lawful  and  innocent  occafion,  happen  0.1  a  fuddon 
quarrel  to  fall  together  by  the  ears,  they  are  rot  guL'ty 
of  a  Riot,  but  ot  a  fudden  aH'tay  only,  of  wliich  nono 
are  guUty,  but  thofe  svho  aftu:tlly  cngzge  in  it  t  beeauft 
the  defign  of  their  tnoeting  was  innocent  and  lawful,  nn4 
the  fubjcqucnt  breach  of  the  peace  happened  uoexpeft* 
edly  without  any  previous  intcniicr.  concerning  iti  yet 
it  is  faid,  that  if  perfons  iiinoccntly  aflembled  together, 
do  afterwarJs,  upon  a  difpuic  happening  to  arife  among 
them,  form  themfclves  into  parties,  with  promife  of  mu* 
tual  aflillance,  and  then  make  affray,  ibey  are  guilty 
of  a  Kiot  I  becaufe,  upon  their  confederating  together 
with  an  intention  to  break  the  peace,  they  may  ai 
properly  be  faid  to  bo  alTembled  together  for  that  pur« 
pofe  from  the  tiqie  of  fuch  confederacy*,  as  if  their  firft 
coming  together  had  been  oa  fuch  a  defign  t  however, 
it  foetns  clear,  that  if,  in  an  AfTembly  of  perfons,  net 
together  on  any  lawful  occafion  whatfoevcr,  a  fuddea 
propof4l  (hall  b<  parted  of  going  trgelher  in  a  bodytt 
pull  down  a  houfe  or  inclofure,  or  to  do  any  other  aftof 
violence,  to  the  diUurbance  of  the  public  pcac«,  and  fgch 
motion  be  agreed  lo  and  executed  accordingly,  the  pcN 
fons  concerned  cannot  but  be  Rioters,  becaufe  their  a^ 
ciating  themfclves  together  for  fuch  a  new  purpofe  it  no 
w^y  exienoaicd  by  their  having  met  at  f.rft  upon  ut»t 
ther,  1  //a-xi.  A  C.  f.65.  4  J. 

II.  Thc  puniftiment  of  unlawful  AfTeirblies,  If  to  the 
number  of  twelve,  may,  at  hereafter  fully  noticed,  bl 
capita!  1  according  to  the  circumltancot  that  attend  then  (' 
but  from  the  number  of  iir»  to  rJirsf.v,  it  by  line  acd 
imprifonmcpt  only.  Tbs  fame  is  the  cife  io  Riots  tni 
Rout;  by  the  Comjnon  Law  ;  to  which  the  piilorv,  is 
very  enormous  cafes,  has  b«co  fometiroes  fuperadded. 
4  C«ma'  f.  1 1, 

By  liaiote  34  £.  j.  e.  1,  JuAicei  of  the  peace  bevi 
power  to  reitrain  Rioters,  l^t.  to  arreft  and  imprifon 
them,  and  caufa  them  to  bt  duly  punifhsd.  B^/a;. 
17  J.  f.  B,  thc  ShctifF,  and  other  the  King's  Minillcrs, 
enerally  have  power  to  arrtil  Rioters  with  fores.  And 
yjlai,  I  I  W.  4.  f.  7,  any  two  Juiticcs,  together  with 
the  .ShcridT  or  Under-ShcrifT  of  the  coui.ty,  nay  con«, 
with  the  /w//  limiiaiii,  if  need  be,  and  fvppiefi  anv  Riot, 
AiTcrably,  or  Rout,  arroft  tha  Rioters,  and  tccow,  upoii 
I'liefpoi,  the  nature  andcitcurallances  of  the  whole  tranf. 
»<)ion;  ubich  rccoid  alone  (ball  be  a  fulfiticnt  convic. 
lion  of  ine  of!Vnders  t  And  if  thc  ofTcndcts  are  departed, 
the  faid  luliicet,  >S{,  Ih.all,  within  a  monih  after,  mako 
iri)uiry  thereof,  and  hear  and  determine  the  fame  j  an4 
if  :hc  truth  cannot  be  found,  th.-n,  vviihi.n  s  further 
month,  the  Jullicet  and  SheriiTs  are  to  certify  to  ihi 
King  and  Council,  ;  on  default  whereof,  the  Jurtlcei, 
lhall  forfeit  loe/. 
Thrfc  llaiut'i  ire  undarAocd  of  great  and  notorioui 
Riots ;  And  the  record  of  iht  Riot  within  iho  ^xav  of 
thc  jtiliicei.  by  whom  it  it  recorded,  is  fuch  .-,  ecnriilion 
ai  cannot  be  I'averfcd,  the  paniet  bving  concluded 
thereby;  hut  they  mny  lake  advsntajo  o,"ihe  infufH. 
ciency  of  ihj  record,  if  the  JaSiccs  h.ive  r.oi  rorfjcdiho 
il.ilj'.r,  'J.-.   It  it  fiid,  lh,it  Ihc  o^'endi-rs  iifing  (wl- 
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viflcd  opon  the  record  of  their  offence,  in  (he  prcfcnce  of 
ehc  Jurticps,  ought  lo  be  (ent  immediately  lo  gaol,  till 
Ibey  pay  a  fine  affcfftd  by  the  fame  JulUces ;  which  fine 
15  10  beeftrcatcd  iniothe  Exchequer;  or  the  Jullices  may 
record  fuch  Riot,  and  commit  the  offenders,  and  nfter 
<ertify  tSe  record  inio^.  R.  or  to  the  Airuei  or  Seflion? : 
If  the  cffcndeis  are  gone,  iheii  the  JuiVccs  fhall  inqtiirc 
by  a  Jury  ;  and  the  Riot  being  found,  they  are  to  make 
a  record  of  it,  and  fine  them,  or  receive  their  iravcrfc,  to 
be  fcnt  bv  the  Judiccs  to  the  next  Qaarter-Scffions,  or 
into  the  King*i  Bench,  to  be  tried  according  to  Law. 

Dull,  iho,  20 1,  202. 

It  hatbbcen  adjudged,  that  whereRioters  arc  convi^ed 
upon  the  view  of  two  Juilices,  the  Sheriff  mull  be  a  party 
Co  the  inquifition  on  thcyiar.  H^a.  ^.  (.  y.  But  if  they 
difperfc  thcmfelvej  before  convidion,  the  sheriff  need 
net  he  a  party  ;  for  in  fuch  cafe  the  two  Jufticcs  may 
make  the  inquifition  without  them  ;  and  this  is  Jiro  Dcmino 
Ji/gC.  And  if  the  Juices  rcgIcA  to  make  an  iDquifition 
within  a  month  after  ibc  Rioi,  they  arc  liable  to  the  pe. 
nilty  for  no:  doing  it  whhin  that  time  ;  but  the  hi>(e  of 
ibe  month  doth  not  determine  their  authority  to  make  an 
inquintion  afcer^vards.  i  Sk'^.  592. 

in  the  intcrpreution  of  the  above jfct.  13  Hia.  4.  e.  7, 
it  hath  alfo  been  holdeti,  that  ati  pcrfons,  iioblemen  and 
others,  except  women,  clergymen,  perfons  decrepit,  and 
infadti  under  fifteen,  are  bound  to  attend  the  Jullices  in 
fipprefling  a  Riot,  upon  pain  of  fine  and  imprifonment : 
And  that  any  battery,  wauoding,  or  killing  the  Rioters, 
that  may  happen  in  fuppreffmg  the  R^ot,  is  jullifiable. 
I  Nol.  i*.C.  495  :  I  Hai'jk.P.  C.  f.65,  ^  20,  21. 

Onthe  above,  Blaikjione  remarks,  that  cur  ancientLaw 
fecmi  pretty  well  to  have  guarded  againtl  any  violent 
breach  of  the  public  peace  ;  cfpccially  as  any  riotous  Af- 
fembly,  on  a  public  or  general  accouat,  *s  to  redrefx 
grievances,  or  pull  down  all  inclofDTCs,  and  alfo  re- 
filling the  King's  forces,  if  fcnt  to  keep  the  peace,  may 
amount  to  overt  afls  of  high  txeafon,  by  levying  war 
againft-  the  King. — This  obfervacion  will  appear  con- 
firmed, by  a  tlatemcnt  of  the  following  flacutei,  alfo 
made  on  this  fubjeifL  And  fee  further  1  //t^:of, />.C.  ^.65. 

Rioters  convicted  on  view  of  two  Jullices,  and  of  the 
Sheriff  of  the  county,  are  to  be  fined  by  the  two  Jullices 
and  the  Sheriff ;  atid  if  the  Sheriff  do  not  join  itt  fetting 
the  fine,  it  is  error ;  fi>r  the  Hatute  requires  that  he  fhould 
be  joined  with  the  JuAices  io  the  whole  proceedings. 
kaym.  386.  By/ar.  zHen.  ^.j}.  i.  f.  8,  If  the  JuRices 
make  default  in  ir^quiring  of  a  Riot,  at  the  inflance  of 
the  party  grieved,  the  King's  commiffion  (hall  be  iflueJ 
to  inquire,  as  well  of  the  Riots  as  of  the  default,  by  fuf- 
ficienc  and  indifferent  men  of  the  county,  at  thedifcreilon 
of  the  Chancellor ;  and  in  cafe  the  Sheriff  is  in  default, 
the  Coroners  (hall  make  the  panel' of  inqueft  upon  the 
faid  commifHon,  which  is  return;ible  into  the  Chancery, 
t^i.  and  by  this  ftacute,  heinous  Rioters  are  to  fuflier  one 
year's  imprifonment. 

The  Lord  ChanccH^,  having  knowledge  of  a  Riot, , 
iniy  fend  the  King's  writ  to  the  JufHces  of  peace,  and  to 
ihc  Sheriff  of  the  county,  c!ff.  requiring  them  to  put  the 
flatute  in  execution  ;  and  the  Chancellor,  upon  complaint 
made,  that  a  dangerous  Rioter  is  fic-d  into  places  >inl<nown, 
and  on  fuggrftion,  under  the  feals  of  two  JuOiccs  of  peace 
aad  the  Sheriff,  that  the  common  fame  runneth  in  the 
county  of  the  Rioc,{nay  uvard  a  c*V.*^'  parUcs 


returnable  in  Chancery  upon  a  certain  day,  and  after- 
wards a  writ  of  proclamation,  returnable  tn  the  King's 
Bench,  i^e.   Slat,  i  //.  5./.  I.  r.  9  :  8  //.  6.  f.  14. 

Where  Kiots  are  commuted,  the  Sheriff,  upon  a  pre- 
cept directed  to  him,  is  to  return  twcnty-four  perfons, 
divclting  within  the  county, to  inquire  thereof,  Slat. 
19M/1.  7.  (.  13. 

A  Mayor  and  Alderman  of  a  town  making  a  Riot,  are 
punifhabte  in  their  natural  capacities ;  but  where  they 
have  countenanced  dangerous  Riots  within  their  pre- 
cir.^s,  their  liberties  have  been  fei^cd.  or  the  corporaiioa 
fined.  3  Cro  252:  ZJW/.  204,  32O.  Women  may  be  puo- 
ilhcd  as  Rioters ;  but  iiifani«.  under  the  age  of  fourteen 
years,  are  not  punifhaWe.  Dalt.  325:  /AWr 7^.429. 

The  riotous  affembling  ot  twelve  perfons,  or  more,  and 
not  difperfmg  upon  proclamation,  was  firil  made  high 
treafon  by  //ijt.  3^4  Et^w.  6.  c.  5,  wlieo  the  King  was 
a  minor,  and  a  change  in  religion  to  be  cffetl^cd  :  but  that 
Hatute  was  repealed  by  J?at.  1  Mar.  c.  1 ,  among  the  other 
treafons  created  fmcc  the  z;  3  ;  though  the  prohi- 

bition was  in  fublUnce  re-enaclt-d,  with  an  inferior  de- 
gree of  punifhmcnt,  by  Jlat.  1  Mar.  ft.  3.  c  12,  which, 
made  the  f-imc  offence  a  fmgle  fek>ny.  Thefc  flatutes 
rpecified  and  particularized  the  nature  of  the  Riots  thry 
meaut  to  fupprefs ;  as,  for  example,  fuch  as  wcte  fet  on 
foot  with  intention  to  offer  violence  to  the  Privy  Council, 
or  10  change  the  Laws  of  the  kingdom,  or  for  certain- 
other  fpecinc  purpofci:  in  which  cafes,  if  the  perfons 
were  commanded  by  proclamation  to  difperfe,  and  they 
did  net,  it  was  by  the  llatute  of  Mary  made  felony,  but 
within  the  benefit  of  clergy  ;  and  the  afl  alfo  indemnified 
the  peace-officers  and  their  affidants,  if  they  kilJcJ  any  of- 
the  mob  in  endeavouring  to  fupprefs  fuch  Riot.  This  was 
thought  a  ncccffar^  fecurity  in  that  fanguinary  reigo, 
when  Popery  was  mtcnded  to  be  re-eflabltlhed,  which 
was  like  to  produce  great  difcontcnts :  but  at  firfl  it  was 
made  only  for  a  year,  and  was  afterwards  continued  for 
that  Qoccn's  life.  And,  by  ftat.  1  Bitx^  c.  t6.  when  a  re- 
formation in  religion  was  to  be  once  more  attempted,  it 
was  revived  and  continued  during  her  life  alfo  ,  and  then-> 
expired.  From  the  accclTion  of  ^afr.t$  I.  to  the  death  of 
Q^een  Annt^  it  was  never  once  thought  expedient  to  re- 
vive it:  but,  in  the  firft  ytarof  GViir^f  1.  it  was  judged 
neceffary,in  order  to  fupport  the  execution  of  the  Acl  of 
Settlement,  to  renew  it,  and  at  one  Ilroke  to  make  it  per- 
petual, with  large^additioits*  For,  whereas  the  former 
arts  cxprcfsly  defined  and  fpecificd  what  (hould  be  ac- 
counted a  Riot,  the  fltiute  1  Cto,  1.  €■  $,enafls,  generally. 
That  if  any  perfons,  to  the  number  ot  iwclvc,  are  unlaw- 
fully affembled,  to  the  difturbance  of  the  peace,  and  any 
nnc  Juftice  of  the  peace.  Sheriff,  Untier-Sherlff,  or-, 
^layor  of  a  town,  (hall  think  proper  to  commaud  them 
by  proclamation  to  difperfe,  if  they  contemn  his  crders, 
and  continue  together  for  00c  hour  afterwards,  fuch  con- 
tempt fhall  be  felony  without  benefit  of  clergy*  And 
farther,  if  the  reading  of  the  proclamation  be  by  force 
oppofed,  or  the  reader  be  in  any  manner  wilfully  hinder- 
ed from  the  reading  of  it,  fuch  oppofers  and  hinderers  - 
are  felons  without  benefit  of  clergy;  and  all  perfons  to  • 
whom  fuch  proclamation  ^ugbt  is^htrve  been  made »  and  ■ 
knowing  of  fuch  hinderance,  atjd  not  difpcr'nig,  are  ■ 
felons  without  benefit  of  clergy.  There  is  in  this  afl 
aHb  ao  indemnifying  claufe,  in  cafe  any  of  the  mob  be 
anfenunaldy  Jtiilcd  ia  the  endeavour  M>  difperic  them  ; . 
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atul,  by  a  fubfcqurnt  cbufc,  if  any  pcrfun,  fo  wofoufl/ 
aflimbled,  begin,  cvcn.bcfofL*  prooVunaiior.  to  pull  doivn 
any  church,  ciiapct^  mcciing.hoiilc,  dwclliiig-houfc,  or 
ou[-houU's,  they  Ihull  be  ("clous  wit)ic>u:  beiigiU  of  clergy: 
and  iubabicanC!  of  covvn^and  llundri-ds  arc  to  yield  dama- 
ges for  rebuilding  or  reparauon,  to  be  levied  and  paid  iii 
luch  manner  as  money  recovered  ae-iinll  the  Hundred, 
by  pcrfoni  robbed  on  the  lii^lmay,  Profccutioni  on 
this  st'l  arc  to  be  coinaicnccd  within  one  year  uftcr  the 
offence  :  'I*hii  flatute,  being  ahi  Ily  in  the  nilirniativc, 
doth  not  ulce  away  any  ^utburiiy  in  the  fupprclTing  n  Riot 
by  Commun  La.w,  or  by  other  rtatutes.  If'ocd's  430. 
Sep  4  Comm.  wj,  433."  ! 

The  owners  nf  houfes  may  recover  damages  fo:  the  | 
dellfuCtion  of  their  fuvniiure,  or  for  any  injury  to  their  1 
properly,  dune  at  liie  fame  time  that  the  buildmgs  are  , 
oemolilhed,  or  in  pan  pui'ed  down.  X>3u^.  673.  [69(;), 
//lv;V  V.  Cfgmu 

A  pcrfon,  prefcni  kiding  and  abetting  Rioters. is  apnn- 
cip&l  in  the  fccond  degree  under  this  lUlutc  4  Burr.  2C73. 

Nearly  rcUted  10  this  head  of  Riots,  is  the  oHcncc  of 
TumdiuQuj  PeiutoKiKg;  which  was  carried  loan  enormou* 
heightin  ihctimcspxecedingtheGrand  Rebellion.  Where-  ! 
for?,by^(i/.  13  C'rtr.  a./'.i  1 .  5,  It  is  cnacltd,  i'batiiot  ' 
more  tiun  twenty  names  fhall  be  figncd  to  any  petition  > 
CO  the  King, or  either  Hi;urcof  Parliament,  for  any  altfia- 
tion  of  matUTs,  cAablilbcd  by  Law,  in  Cnurch  or  State; 
unlels  tiiC  contents  iliercof  be  previonfly  approved,  in  the 
Country,  by  three  Jullicc,  or  the  majority  of  the  Grand 
Jury  ac  the  AHiles  or  Quarter  Scflions  ;  and,  in  Lon,fen, 
by  the  Lord  Mayor,  Atdcrtrcn,  and  Common  Council ; 
and  that  no  peiicion  (hall  be  delivered  by  a  company  of  , 
more  than  ten  pcrfons.on  pain,  in  either  cafe,  of  incurring 
a  pen.iliy  not  exceeding  too/,  and  three  months  imprifon- 
mrni.  Sec  ihi»  Di^ionary,  titles  Petii:on  \  Libtrty, 

Proceedings  of  the  fame  nature,  and  manifcAly  tend- 
ing to  the  fame  end.  as  the  tumultuous  peiitions  above 
alluded  to,  by  Afianiling  the  lower  dais  of  people  in  pub- 
lic meetings  na  i'ditim!  :;hir/iioiJ,  and  by  reading  Lt^urei 
on  Political  Subjects  had  arrived  to  foch  a  height  in  the  [ 
ye2.r  179;.  through  Uie  machinations  of  pcrfons  friendly  | 
<o,and  nut  improbably  conne^cd  with,  the  French  Revo-  I 
iuiionitU,  th.-ii  the  LegilUture  found  it  neceflary  to  in-  1 
tcrpofe  :  and  the  lullowin  >  Ail  was  paflcd  ;  after  fevtraj 
debates,  in  both  Houfes,  in  which  tbc  pcrfcvcrancc  of  the 
oppofcrs  of  the  ineafurc  was  mure  lemarkablc  than  their 
numbers.    It  i>  bui^iullice  to  fay,  that  the  evils  d/eaded 
from  this  frtilt  reiliaint  oi  the  liberty  of  the  Subj&fl  never 
appear  tu  have  taken  place,  while  the  benejiis  were  un- 
t]uellionable:  I'hough  ihc  Ailwasinfome  mcature  eluded, 
particularly  in  the  provifion  againit  Political  Lc^urcs. 

The  firJl  part  ot  the  ji^.  36  C.Vj.  \.  c  Ji,  a(ttr  reciting 
thai  Alicmblics  of  divers  pcrlon*  ccllcL^ed  for  the  pur- 
pofe,  or  under  tbc  pretext,  of  delibciaiing  on  public  grie- 
vcnces,  and  of  agreeing  on  petitions,  complainu,  rcmon> 
flrances,  dedarackuis,  or  otKcr  addtclfes  to  the  King,  nr 
to  both  Hcufes,  or  either  Uoulcuf  Pariiamentjhad  of  late 
been  made  ufc  of  to  ferve  ibtf  ends  of  latiiuus  and  fcdi- 
ttou»  perfons.  to  the  great  danger  of  the  public  peace  ; 
and  mi^hi  become  the  means  of  producing  confulion  and 
caUmitxs  in  the  Nation;"  cna^$,That  no  meeting  of  any 
defcriptton  of  pcrfoo*,  exceeding  tlic  n'lmbcr  c>ijj/\y  pcr- 
fon^,  (rxcept  county. meetings  ;  01  mrctings  called  by  two  • 
Jufli^cs^  or  by  ihc  major  fart  of  the  Grdcd  Jury  of  the  . 


coumy  ;  or  meetings  of  corporate  bodic«,or  of  lowrs  cor- 
porate, and  their  divtfians,  called  by  the  proper  officer  ;) 
{ball  be  holden  for  thepurpofe,  or  on  the  pretext,  ufcoo- 
fideriiig  or  preparing  any  petition,  t-r.  to  the  King,  or 
Parliam;:nt,foraUcrationsof  matters  cftabltlbcd  in  Church 
or'btate  ;  or  for  the  purpofe,  or  on  pretext,  of  dL-libi:- 
rating  upon  any  grievance  ir.  Church  or  Stale  ;  unlefs  pre- 
vious notice  of  the  time,  place,  and  p  jrpofc  of  fuch  meet  ■ 
ing  rtull  be  giv.:n,  Vy  Jcvrn  lioul'tholdcrs  of  the  place,  in 
fomc  public  news-paper,  live  days  previous  to  the  meeting. 
Sucli  Lotice  not  to  beinrcrted  in  any  paper,  unlefs  theau. 
thoriiy  for  fo  doing  Oull  be  figncd  by  (even  houftholders, 
at  the  foot  of  the  nr  ticc  for  the  meeting.  'Die  notice  and 
authority  to  be  prrfcrved  and  produceiTio  a  Jullicc,  if  re- 
quired ;  und  a  penalty  of  5c/.  is  impofcJ  on  the  perfon  in- 
lerting  the  notice  in  a  paper  without  fuch  authority,  or 
refufing  to  produce  the  notice  and  authority  when  re- 
quired. \  I. 

Or  a  nciice,  figncd  as  above  by  fcven  houfeholdrri, 
may  be  delivered  to  the  Cleric  of  the  Peace,  who  flull 
fend  a  copy  of  the  fame  lo  ilree  Joiliccs  of  the  place, 
at  leal^.  \  z. 

Al!  meetings  of  any  defcripiion  of  perfons,  exceeding 
fifty  in  number,  {except  as  aforefaid,)  which  lhall  be  held 
withoci  fuch  notice,  for  the  purpofe  -or  on  tbc  prettztx 
before  dated,  (hall  be  deemed  and  takcu  to  be  VnlaufnJ 
jijrmhliti.  ^  3. 

If  twelve  or  more  perfons,  of  a  greater  number  than 
fifty  afTcmbled  contrary  to  thislbtuie,  fhalt  continue  to- 
gether one  honr,  after  being  required  by  a  JuAice  to  dif- 
peife,  they  lhall  be  guilty  of  felony  without  benefit  ol 
clergy.  §  4.  F^r  the  prodamaiion  far  Jt/ftr/tn^^  Jet  nt  iht 
en  J  tfihu  liiU. 

In  cafe  nny  meeting  Iball  be  holden,  in  purfuance  of 
fuch  notice,  and  the  purpofe  for  which  the  fame  fhall  ia 
luch  notice  have  been  dcd.ircd  to  be  holden,  oranymatr 
ler  which  (hall  be  in  fuch  notice  propoted  to  be  pra- 
pourded  or  deliberated  upon  at  fuch  meeting,  lhall  pur- 
port that  any  thing  by  Law  ei!ab!ifhed  may  be  alicred, 
except  by  authority  of  Kiig,  Lord*,  and  Commons,  in 
Parliamcni,  a  Ma^i'lrate  may  ordrr  them  10  difperfc: 
AwA  if  twelve  or  more  Qtall  then  <.oniif<ue  together,  they 
lhall  be  guilty  of  felony  without  benefit  of  clergy.  §  5,, 
At  the  meetings  lb  held.  JulUces  niav  order  any  per- 
fons lo  be  taken  into  cullody,  who  Hull  propound  or 
maintain  propofitions  for  altering  any  liilng  by  L:iw 
ellabiilhcd,  except  by  authority  of  the  King  and  Parlia- 
ment i  or  who  (hail  wilfully  and  advifcdiy  make  any  pro- 
pofiiion,  or  hald  an\  difcourfc,  for  the  purpolc  of  inciting; 
and  ftirring  up  ihc  pcopfc  to  haire.i  or  (atu(mft  of  the. 
King,  or  the  Government  and  ConAilulion  :  And  in  catc 
ol  rc(iihncc,proclamanonm<y  be  made,  and  iheAflcrably 
muft  difpf-rfc,  on  the  peiul;ics  before  irnpofcd.  §  6. 

Magirtratcsmayrclbrt  10  allfuch  Meetings  and  .-Ufcm- 
blics,  and  aJl according  to  Law.andrrqi.irc  thcairiilaoceof- 
peacc-oJiiccrj.  ^  8:  And  perrons  ohftruihog  Magiftraic* 
atc'iiding,  or  going  to  attend,  the  mectirgs  are  declared 
capital  felons.  ^  10 :  And  ihe  other  provid  ns  of  the  Riot 
Aft,  I  C.v.  I  c.  5,  are  adopted  (or  enforcing  iliii  A61. 

The  other  part  of  the  Statute  relating  to  Pdttical  Let. 
tuvit,  aficr  reciting  •■  That  ccrtam  houfes,  tV.  in  LctiJowp 
ii'tjlminjicr,  and  mc  neighbourhood,  and  in  other  placei, 
had  of  laic  been  frequently  ufcd  for  ihe  purp-^fc  of  dLliycr- 
ing  IciSuTM, and  difcourfcs  on  fuppoftJ  public  gtievanco 

.  and 
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grierancf  5  and  matters  relating  to  the  Lsws,  Conftitation 
andGovermiient,  and  Policyof  thefckingdoms.anJireat- 
ing  and  debating  on  and  concerning  the  J'ame ;  and  that 
under  pretence  thereof,  ledlures  or  difcourt'cs  had  been 
delivered,  and  debates  held,  tending  to  ftir  up  hatred  and 
contempt  of  ihe  King's  pcrlbn,  and  of  the  Government, 
aodConftitutionof  thertalmas  bylaw  eft»btifticd;"Enarts, 
that  every  place  where  lectures  ftiall  be  delivered,  or  de- 
bates held,  on  public  grievances,  or  any  matter  relating 
to  the  Laws,  Conftiiution,  Government,  or  Policy  of  ihefe 
kingdoms,  wheremoney is,  direftly  or  indirectly,  given  or 
paid  for  admiflion,  unlefs  previoolly  liccnfcd  purfuant  to 
the  a£l,  lhall  be  deemed  dtJlrJerly  piacejp  and  the  perfons 
opening  or  ufiug  them  fhall  forfeit  loo/.  §  12.  And  the 
uiual  provifions  are  made  to  prevent  the  Aaiutc  being 
eluded.    See  title  Sumiay. 

Magiftraics,  who,  by  information  on  oaih,  may  have 
reafoQ  to  fufpe^l  that  any  place  is  opened  for  delivering 
leftures,  i^c.  maydemanj  to  be  admitted  :  And  in  cafe  of 
refufal,  the  place  fhall  be  deemed  diforderly,  and  the  per- 
fon  refuting  admittance  Hull  forfeit  too/.  §  14. 

Magiftrates  may  demand  admittance  to  any  liccnfed 
place,  at  the  time  of  delivering  Icclures;  on  the  fame 
penalties.  ^15. 

Twojiiilices  may  licenfe  places  for  delivering  Icfiures, 
(for  which  only  it.  ftial!  be  paid)  for  one  year,  or  any 
time  therein  fpcciAed  ;  which  licences  may  be  revoked 
by  the  General  Q^.trier  Sefllons.  §  16, 

It  is  exprefsly  provided  that  the  a^l  Oiall  not  extend 
to  leflures  in  the  CJniverfities;  nor  to  Schoolmaders  in 
the  exercifc  of  their  duty  :  And  that  the  ad.  (hati  not  take 
away  or  abri  jge  any  previous  provificr.  of  the  Law  for 
punifhing  or  luppreffing  fuch  orfences, — 

The  continuar.ee  of  the  afl  was  limited  to  three  years, 
from  the  i8th  December  1795  ;  and  to  end  of  the  then  next 
SeflioD  of  Parliament. 

A  Record  of  a  Riot  on  View. 

BE  it  Remembered,   dayo/^^cc,  in  tkc 

 year  cf  the  reign  ef  our  ^o'vereign  Lord  George  the 

Third,  King  0/  Great  Britain,  i^c.  H'e  A.  B.  and 
C.  D.  S'fulrest  tive  c/  ike  yuftieei  of  our  /aid  Lcrd  the 
King  ajjigned  10  kt\-p  the  Jieace  in  the  county  cf^  Sec.  ajcre- 
Juid,  and  £.  F.  Fj'quiret  then  %heri^'of  the  fuiJ  ceunry,  up- 
en  the  ampfaini  and  humbU  /application  e/  L.  B.  cp\  Sec. 
in  the  csunty  o/ore/aidy  ;r  our  ezvn  proper  per/cm  ha  ve  came 
to  the  manficn  hou/e  o/ihe /aid  L.  B.  ;n,  'he  pari:h,  Src.  ;/;  the 
C7:iay  a/orf/tdd  \  and  then  and  there  do  fnd  G  H.  c/',  &c. 
did  J  K,-  and  L.  M-  o/\  Sec.  in  the  eounty  afcrejatd,  and 
of  her  maU/a£iorj  and  dijtiirhers  >/  the  peace  of  our  /aid  Lord 
the  King,  to  ut  unJtaoxvn,  lo  toe  number  of  —  per/hns,  armed 
■Minh  f'u.otdft/fa'ves^  SiZ.  unlanvfullyi  rioloujly  and  rautoi/Jly 
a^mhled  at  the  /aid  hou/e^  and  the  /ime  hon/e  be/a  ting, 
threatening  great  damage  to  the  /aid  \^  B  fs  the  dijiarbanu 
of  the  pea:e  <f  the  /aid  Lord  the  Ktng^  and  terror  of  his 
piopii^  agaiHj!  the  jlrm  of  the  ftatute,  Scc,  And  therefore 
'UM  the  fniJ  A.  B.  and  C.  1>.  do  then  and  there  crni/e  the 
/aid  G  H,,  j.K.,tf^./  L.  M.  to  be  arre/ied,  andeariied  to 
the  next  gaol  of  our  /uid  lord  King  in  the  eo-.mty  cf&re- 
fud,  by  e;ir  vit-'J  eind  re.ord  being  ecnii.'Jed  cf  the  iitd<\yu- 
ful  Ajfetnbh-i  Riol,  /rJP  Ra.it  aforefatd,  there  to  remain  every 
and  each  0}  them  rrfpe-^ive/y,  until  they  ft^e-M  fe'vcrally  and 
nfpeeilvely  ha-z-e  paid  to  our  faid  Lord  the  Kin^  the Jevtreil 
futat  of  lOl.  eacht  f-hiih  w  do  impo/e  uptin  ihfh  and  e\ety 
Vo*.  U. 


of  them/eparatelyfor  their  faidoj'encei.  Id  Witnefs  'whereof 
•me  have  jit  ourjeals  to  this  cur  prejent  retordf  dated  at,  &c. 
afarefaidf  the  day  and  year  abate- mentioned. 

Form  of  an  Inqjjijition  of  a  Riot. 
Souih'ton,  fl*.  JN  Inquifjtion  fcr  cur  Sovereign  Lord  the 
King,  taien  at.  Sec.  in  the  county  aforefaid,  the  — —  day 

oft  &c.  in  the  year  of  tie  reign.  Sec.  by  the  oath  cf 

A.  B.,  C.  i)..  E.  F.,  G.  H. .  &c.  (thefury )  honef  andiaw^ 
fid  men  ef  the  faid  counfy^  before  T.  D.  and  J .  B.  B/quirei, 
lv:o'juj}ieeio/okr  /aid  Sovereign  L^rd  theKing,affignfdtok(ep 
the  peace  in  the  /aid  county,  Stc.  Ifhieh /aid  furors  upet  their 
o.nh  aforefaid  fay,  that].K.  of^kc.  L  M.,  N.  O.,  &c.  and 
other  tnalffadors  and  difvrbers  of  the  peace  of  our  faid  Lard 

the  King^  to  the  faid  furors  unins-zun,  on  the    d^y  of, 

&C.  laji  pa/},  nuith  force  and  arms,  that  it  to  fay,  ivnh  _ 
fxvords,  fa  ie/,&:c.  and  ether  ofenfive  weapons,  i^n!an.yii/y, 
riotouf.y  and  roufcufy  did  o/Jeinole  to  difurb  the  peace  of  Ctr 
/aid  Lcrd  the  King  :  And,  /«  being  then  and  tiere  a/fcmislid, 
into  the  me/j'uage  y'T.  W,  in  the  panjh,  Ac.  aforefaid,  in 
•the  faid  county,  betiween  the  hours.  Sec.  of  the  fatr.e  day,  un- 
'ianufully,  rsotoujfy  okJ  routoufy  entered,  and  him  the  faid 
T.  W.  afjaulted,  beat  and  luoutuied,  to  the  great  d:furban<t 
of  the  peace  of  our  faid  Lord  the  King,  and  tenor  0/  hi;  peo- 
ple ;  and  againji  the  form  cf  the  faiute  in  /uch  cafe  madt 
and  provided. 

An  Indictment  for  a  Riot. 

TfiE  Jurcrs,  &c.  do  pre/ent.  That  J.  K.  tate  tf,  &C.  tn 
the  county  cf,  Uc.  aforefaid, yeoman,  L.M.  late  cf.  Sec. 
and  N.  O.  /a/e  of,  -Ac.  and  divers  other  perfens  (to  the 
furors  aforefaid  yet  unkno^vn)  cn  the         day,  &c.  in  the 

 -year  of  the  reign.  Sec.  at,  S^C■  nvith  force  and  arrnr, 

unlatifu/lf,  rioio:ify  and  routcujly  did  meet,  ufemble  and  ga- 
ther together,  to  dijfurb  the  pczce  0/  our  /aid  Lord  the 
King ;  avd  being  /o  a/fembled  and  met  together,  did 
then  and  there  unla  tx:/uily,  riotcujly  and  routotjli  make  crs 
a£'auU  upon  one  L.  B.  then  icing  in  the  pene^  rj  Cjid  ard  f 
our /aid  Sovereign  Lord  the  King  ;  ami  then' end  '.here  beat,  . 
vjounded,  and  evilly  treated  the  jaid  L.  B  and  ether  injurift 
did  to  him,  to  the  great  damage  0/  the  /aid  L.  B.  and 
againJl  the  peace  of  cur  faid  Lord  the  King,  hit  crevin 
and  dignity,  &C. 

Proclamation  for  Rioters  to  difpcife. 
OUR  Sovereign  Lord  ihcKl  iiC,chargelh  and  co.tTJtVid^-.'j 
all  perjhns  being  ji/Jitnbled,  immediately  to  di/per/e  themjeU  i: , 
entd  peacefidh  depart  ic  their  babiiationt^,  or  to  their  la^.K- 
fid  bufniji.  upon  the  paiAS  ccniained  in  the  riVi,  tnadi  \  tn  th: 
l/l  year  of  King  Qcorgt.fcr prri'tMlmg  T'umults  and  Ji:i'.-c\i 
AJ^emblics  J  OR  [:«  the  ^Oth  year  af  King  Gcorgt^  :i.-s 
Tbird,  for  the  tacre  f^'eSitally  pre  venting  Sejitiom  Meenn-^s 
and  AJcinilits.1  (As  the  cafe  may  be. ) 

Goi>  S.tva  THE  KiKcl 
For  other  forms,  fee  J?i:rn*s  Ju/lt^e,  litlc  Ktot. 
RlP.-'vUIA,  fro-n  ripa,  a  bank  o*  a  river.]  A  wJtcr- 
raoiiii-.tr  h.r  Acr.i:  :hc  banks.   AJagn.  Cart.  c.  c:  fa.'. 
H'efi..':  .  I  J.^^l^. 

Ri:'  a  ffctUd,  ^la  in  dcvehendis  pi/:~ 

bus  uti.'ji.' ,  j>i^-^e,  a  rip  ]  i  hofe  that  brii!g  ftlU  Irf  m 
the  (ca  C1.13II:  to  the  inner  pans  of  the  land.  CainJ.. 
Bnitin.  234. 

RIPPKRS,  Reaper/  or  cutters  down  rf  corn  !  Hfncc 
R/ptcii.rl  a  gratuity  or  rew.vd  given  to  ciiltoiAary 
teinntt  when  ihry  had  reaped  thtir  lord's  corn.  C't'u.e/l. 

^  M  KiVAGiUM, 
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R  I\' AGIUM,  rk'aget  or  rivrrtj^i.]  A  duty  pftiJ  tb  tU 
King  rn  lunie  rivers  tor  the  paffsgc  of  bou*  or  vcfTels. 

i^i.    Pfacft  tttrp  Ed.  I. 

Kl  VISARE,  To  have  ihc  nbcrty  of  a  river  Cor  6fl»ing 
and  fowling.    P,it.  z  £.A  i. 

RIVHKS.  By  the  llaioic  oUre/m.  i.  c.  47.  The  King 
Biay  grant  connniflions  to  pcrlbns  toti>k<  care  of  lUvcrs, 
and  ihc  filhcry  therein  : — The  Lord  Mayor  of  LokJo^:  is 
to  hitvc  the  coiircrvation  io  breaches  and  ground  cyer- 
fl;»vn  3S  far  as  the  water  ebbs  and  Hows  in  the  river 
Tijomts.  Stat.  ^Hta.y.  t.  15.— Pcrfor.s  annoying  the 
River  Vtffl/)!.'/, making  (lielv«  there, calting  dung  therein, 
or  taking  away  ft.tltes,  board*,  timber-work,  ac  ofFihe 
bank),  incurred  a  forfeiture  of  5  /.  ondcr^^tf/-  27  Htn.  8. 
c.  18,  Commiliiiincr*  appointed  to  prevent  cxaiUom  of 
thi- occupiers  of  Iccks,  wears,  ^r.  upon  the  River  Thamti 
v.etVvard  from  the  city  of  Lcrn/enp  to  Crukladt  in  the 
coonty  of  //'//r/,  and  for  afcertaiiiing  the  rates  cf  water 
carriage,  on  the  faid  River,  ^c.JIm.  6  ^  7  3.  (■  16- 
Wliich  ftntute  was  revived  with  jiuthnriiy  for  the  Com- 
mtflioncrs  to  make  orders  and  conftiruiiuns,  to  be  obierved 
under  penalties,  ti'i'.^*!//.  j  Gra.  2.     11  :  i^Gro.i  f.8. 

As  to  annoyances  in  Rivers,  cither  pofitivety  by  aflual 
obflruilions,  or  negatively,  by  wont  of  reparations,  the 
perlons  lb  obllructiiig,  or  fuch  individuals,  as  arc  bound 
to  repair  and  cleanfe  them,  or  (in  default  of  thcfc  lall) 
ihe  parilh  at  large,  may  be  indit^ted,  ditlrained  to  repair 
and  an^cnd  them,  and  in  fotne  calet  fined.  ^Ccmm.  167. 
Stfe  liilc  Nu/aace. 

By  j}ai/  6  Cifl.  J.  c.  37  :  10  Geo.  2.  e.  3:.  it  is  made 
felony,  without  benefit  of  clergy,  malicioully  to  cut  down 
ony  River  or  fea-bank.  whereby  lands  maybe  overflowed. 
SfcetitleMisCHi  EF,yi/a/fr/0JiJ.  By^at.  1  Cea.  z.Ji.z.  r.  19, 
(flow  expued,)  To  deHroy  the  tull-hou(es,or  any  Huicc 
ur  io:k  on  any  navigable  River,  was  made  felony  to  be 
pudifhed  with  tranfportation  for  fevcn  year?.  And  by 
8  Gto.  2.  c.  20,  Dcrtroying  fluices  upon  Rivers,  or 
rcfcuing  any  perfon  in  cuftody  for  the  fame,  is  made  felony 
withcu;  benefit  of  clergy,  and  the  offence  may  be  tried  as 
well  in  an  adjacent  county,  as  in  that  where  the  fafl  is 
committed,  flat.  ^Gto  3.  r.  12,  Malicioufly  to  da- 
mage or  dcllroy  any  bank5,  fluices,  t>r  other  works  on  fuch 
iiavigable  Rivtr,  to  open  the  flood  gates  or  othcrwifc  ob- 
llruA  the  navigation*  is  again  made  felony,  punilliable 
with  fourteen  years  tranfportation.  Perfons  may  jullify 
the  going  of  their  fervants  or  horfes  upon  the  banks  of 
Rivigable  Rivers,  for  towing  cf  barges,  i^c.  towhomfo- 
ever  the  right  of  the  foil  belongs,  i  i^V.  Mtijm.  725. 

R I V  B  R  s  jKj^'ff^  navigable  t  an  J  Cattah  :  Divers  a£U  of 
parliament  pafj  for  this  purpofe  every  fcffion,  which  it 
would  be  no  Icfs  trdious  than  ufettfs  to  particularize  ip 
fuch  a  work  as  the  prefcnt. 

ROB.'V,  A  robe,  coat,  or  garment.  U'at/m^h.  267 
Sec  Retainer, 

ROIiBIiRY,  Rciaria  '^  A  feloniou!  taking  away  of 
anotlirr  man's  goods,  from  hi)  perfon  or  in  his  prefencc, 
againfl  his  will,  by  putting  hini  in  fear,  and  of  purpofe 
10  fteal  the  fame.  //>/?.  Symhcl  f'K't.  z.  title  hJiOrnentf. 
^  60.  And  this  ofTtncc  was  caltnl  RolKery,  cither  becpufe 
ihey  bervivcd  the  tiue  nun  cf  lonie  cf  l.i<  robes  cr  grr- 
fnrri9,  or  bccaufe  his  money  or  goods  were  taltcn  out  of 
fooic  part  cf  his  g.irine»  ior  robe  about  liij  prrfoo.  Cs 
\x 


;  Trfl.  e         This  i*  fomeiimes  called  violent  tli«f' 

If'ffl.  Symta!.  ki./ap.:  Kirebitt,  fal.  xt :  2:  £/i  aj.  ^9  1 
Sn;  Skctie  de  I'tfhtjutn  figmf.  verb.  Reif,  und  Cnin^. 
Juflfet  ej  Peace, fal. 

RoBQi-RY  IS  «  febf.y  by -the  Common  Law.  com- 
mitted by  a  violent  affuHt,  upon  the  pcriun  of  anotiier,  bf 
putting  him  in  fear,  and  taking  fr  m  his  perfon  hif 
money,  or  other  goods  of  any  value  lyhatfoevfcr.  3  lafi, 
68.  e.\6. 

What  IS  sr  ttmovntj  M  a  Rthhery  im  refpe^  *f  the  Maimer^ 
cr  itePerjen J'rtm  u^lnm  anj  Thing  it  tatiit. 

Open  and  violent  Larceny  from  the  perfon,  or  Rob' 
bery,  is  the  fclonicui  an.i  forcible  t.nking,  rrora  ili:  per- 
fon of  another,  of  gocis  or  money  vj  any  v:iJuc,  by 
violence  or  puiting  iitm  in  fear,  1  Hax^ii  P.  C  c.  54, 
ifl,  There  mutl  be  a  taking, otherwife  it  is  no  Robbury. 
A  mere  aitrmp;  tg  rnb  was  ind.ed  held  to  be  felony,  Io 
late  as  W  trj-  in  -  Foi:v:h*i  time :  I  //a/  P  C  532.  But 
alccrwards  it  was  taken  to  be  only  a  mitdcmetnor,  and 
puniOi-ible  with  fine  and  tmpiifonment ;  till  the  fix. 
lute  7  (jVj.  X.  r.  21.  uhich  makes  it  a  felony,  (tranfpoit> 
able  for  Icven  yeari ,]  unlawfully  and  malicioufly  to  kjliult 
anotbrr,  with  any  ofFi  nllvc  wca^,'on  or  inilrunirnt ;  -  or  by 
menaces,  or  by  oliier  forcible  or  violent  nuniKr,  to  de- 
mand any  money  or  goods;— with  a  felonious  intent  to 
rob.  1  f  the  thief,  having  once  taken  a  purfe,  return  it, 
lli!!  it  \i  .1  Rclibcry  ;  And  fo  it  is,  whether  the  tjkini;  be 
lliii^ty  from  the  pci  (cn  of  ano:her,or  io  bis  prefencc  only  ; 
.^•>,  where  a  Rob'icrhy  fflensces  and  violence  puts  .1  man  in 
fear,  nri  drives  away  his  fhccp  or  hi<  cattle  before  his 
face.  I  Hal.  P.C.  53^.  But  if  the  tskirg  be  notcither 
dircclly  from  his  pctlbn.  or  in  hi*  prcfcnce,  it  is  no  Rob- 
bery. Can.  .^78  :  S:ra.  10.  15. 

2My,  U  it  immaterial  cf  what  value  the  thing  taken  is ; 
a  penny  as  well  as  a  puund,  thus  foicibly  extorted,  makcj 
a  Ivobbcry.  1  Hetnvk.  P.  C.  c.  ?4.  \  j. 

Lalily,  The  taking  nijA  be  by  force,  or  a  previoua 
patting  in  fear;  which  m.i!;es  the  violation  of  the  per- 
fon more  atrocious  than  privately  ftealing,  This  pre- 
vious violence,  or  putiirg  in  fear,  is  the  criterion  that 
dii^in^uilhcs  Robbery  from  other  larcenies.  Tor  if  One 
privately  fte:ils  Oxpcnce  from  the  pi-rfon  of  another,  and 
afterwards  ketps  it  by  putting  him  in  fear,  this  is  no 
Robbery,  for  the  fear  is  lubicquent :  Ncitiwr  is  it  capital, 
as  privately  Ueaiing,  being  under  the  v:tlue  of  twelve- 
pence,  I  Hal.  P.  C,  534..  Not  that  it  is  indted  nccef- 
fary,  though  ufual,  to  lay  in  the  indiAment  chat  the  Rob- 
bery was  committed  by  putting  in  fear;  it  is  fufncicnt, 
if  laid  to  be  done  by  vio!ence,  and  agaVott  the  will  of  him 
robbed.  Fe/}.  128.  Aod  whrn  it  u  hid  to  be  done  by 
putting  in  fear,  this  does  not  imply  any  gre.tl  degree  of 
terror  or  affright  in  the  party  robbed  :  It  i'  enough  that_ 
fo  much  force,  or  threatening  b%  svord  or  geOure,  be 
ufcd,  a  might  create  an  .ippichinlion  of  di<igcr,  or  in-- 
duce  a  man  ta  pjrt  vuth  his  property  without  or  againfl 
his  confcnt.  Thus,  if  a  m  ir)  be  knocked  down  without 
previous  warning,  and  llilppcd  of  1,;$  property  wnile 
lenfelrfs,  though  ftriitly  h.?  cannot  be  faiJ  to  be  put  in 
ffar,  yet  this  is  umJcubted!/  a  R^bbcrv.  O*,  if  a  per- 
fon v^ith  a  Uvord  drawn  brgs  an  alms,  and  1  give  it  him 
ihrtmgh  miilrull  and  apprchenfion  of  violence,  this  is  a 
felonious  Robber;.',  j  HA*.k,  P,  C.  r.  45.  ^  ti.    So  if, 

under 


ROBBERY. 


^p,  ?cr  a  pr«ten«  oi  falf,  a  mfln  forciUl/  extorts  money 
from  anoihcr,  neUher  ihall  this  fabterfugc  avail  iiio). 
iBut  ii  i-  doubted,  whctlicr  the  forcing  a  higlcr,  or  other 
chapman,  to  Cell  his  ware;,  and  giving  him  the  full  v»!ue 
of  them,  nmuuiits  to  To  hc-inoui  a.  crlaie  as  Robbuy. 
I  Haivk.  p.  C.  f.  34..  ^  7. 

This  fpi'cifs  of  UTCZvy  is  debarred  of  the  benefit  of 
clergy  by  Jim.  23  lUn.  8.  r.  1,  nnd  other  fubi'c<]iicnt 
"lUtuies;  rot  indeed  in  general,  but  only  when  comniit- 
ted  in  a  dwelling  houlc,  or  in  or  near  the  King's  high- 
way. A  Robbery  therefore  in  a  dilUnt  field,  or  foot- 
path, was  not  puniflicd  with  death  j  I.  Ilul.  P,  C.  ^^t;. 
but  was  open  to  the  btnciit  of  clergy,  li'l  the Jht.  3  4 
if"',  ttf.  M.  c.  9 ;  which  takes  away  cJtrrgy,  from  both 
principals  and  acccflarirs  brforc  the  f;.i!t,  in  Robbf  ry, 
wherefocver  comtniiled.  4  Cew«.  c.  i7'/-J  i-3. +•  Prin- 
cipals and  acce(rarie«,  before  the  fail,  were  debarred  of 
clergy  by  J}ai.  23  i^m.  8.  r.  I.  /\nd  acccflarics,  after, 
by Jiat.  .4.  f*.  ^  M.  c  4,  in  the  cafes  above-mentioned. 
*1  he  woids  of  the  ^at.  23  Hen.  8,  are  flill  purfued  in 
indiclinents  for  thisoftVncc.  1  W.i-W-.  P.  C  c-  34.  §  1 1.  «. 

The  circumflance  of  putting  one  in  fcar>  makes  the 
difference  between  a  Robbery  and  a  cut-purfe ;  both 
lake  it  from  ihcperfon,  but  this  takes  it  clam  el  ftcrcte 
without  aHaull  or  putting  in  fear,  and  tlie  Robber  by 
violent  aflautt  and  putting  in  fear,  3  hijh  68.  c  16. 

Wherever  a  perfon  afTauhs  another,  with  fuch  circum- 
ftances  of  terror  as  put  him  in  fear,  and  caufes  him, 
by  reafon  of  fuch  fear,  to  part  nith  his  money,  the  tak- 
ing thereof  is  adjudged  Robbery  ;  whether  ibcrc  wcfe 
any  weapon  drawn  or  not,  or  whether  the  perfon  affault- 
cd  delivered  his  money  upon  the  other's  commatid,  or 
afterwards  gave  it  to  him  upon  his  ceafing  to  ufc  force, 
and  begging  an  alms ;  for  he  was  put  into  fear  by  his 
^ifTault,  and  gives  him  his  money  to  get  rid  of  him. 
I  Ha'-Mk.  P.  C.  c.  34.  §  9. 

In  the  cafe  of  Mac^aHiel  and  others,  at  the  OU  Bailey 
Scflions  in  December  i7S5»  ^^r.  Jullice  Fojitr  was  of 
opinion,  that  if  a  man  attacked  by  an  highwayman  and 
robbed,  previous  to  the  Robbery  refifts,  and  is  over- 
powered, uiihout  being  under  any  fear  at  all,  it  is  not 
tiie  lefs  Robbery  upon  that  account.  Tejl.  iz8. 

If  (he  faft  appear,  upon  the  evidence,  to  have  been 
attended  with  thofe  circumftances  of  ^ideate  or  terror 
v/hich*  in  common  cxfcrience,  are  likely  to  induce  a 
man  to  part  with  his  property  againd  his  confcnt,  cither 
for  the  fafety  of  his  perfon,  or  for  the  prefeivaiion  of  his 
chara^er  and  good  name,  it  will  amount  to  a  Robbery  ; 
And  thif,  though  no  exprefs  dematid  of  money  is  made. 
Thus  if  an  officer  felonioufly  take  money  from  a  pri- 
foner,  not  to  take  him  to  gaol,  under  colour  of  authority  : 
Or  if  one  obtain  proper  :y  by  threatening  to  accafc  ano- 
ther of  having  been  guilty  of  an  unnatural  crime,  ihcfe 
particularly  the  iiitcr,  on  the  folenin  opinion  of  all 
the  jydges,  have  been  held  afls  fuftcient  to  raife,  in  the 
mind  of  the  party  menaced,  fuch  a  terfor  and  apprehen- 
fion  of  milchief,  as  tocor.ftiattc  thcofFence  of  Robbery,  by 
putting  in  fear,  i  Haivi-  P.  C.  e.  34.  ^  6.  Lrneh's  note. 

The  following  dlltinriion  has  alfo  been  frcijuently  ad- 
mitted in  profecuiions  for  Robbery,  f/s;.  That  if  any 
thing  is  Inatched  fuddenly  from  the  head,  hand,  or  perfon 
of  any  one  without  any  ftruggleon  the  part  of  the  owner, 
or  without  .my  evidence  of  force  or  violence  being  exert- 
ed by  the  thief,  is  doc:  not  amount  to  Robbery.    But  I 


If  any  thing  is  broken  or  loin  in  coi.fcqucncc  of  the 
fudcen  Grizur^,  i:  wouM  be  evidence  of  fuch  force  m 
would  conftitule  a  Robbery  :  As  where  part  of  .i  latly** 
hair  wa:  lorn  away  by  fuatching  a  dian  ond  pin  ffom 
her  hrad,  ai  d  an  ear  was  torn  by  pulling  of  an  cr.r*ring, 
cacU  of  thcfc  cafes  was  dctcrniincd  to  be  a  Robbery. 
4  Cfl/ziM-  c.  17.  p.  244.  n.  cites  L^ach  238. 

The  words  of  tlic  indtSmcnt,  'vieUnici  et  jehnke  cefitt 
muH  be  underltood  to  imply  that  there  is  an  a^ual  taking 
in  deed,  and  a  taking  in  Law,  and  that  may  tswhen  a  thiet 
recci.cy,  cV.  For  exanif-lc:  If  tliicves  robatrue  man, 
and  finding  but  l-ttli;  about  him,  take  it,  ttii;  in  an  actual 
taking;  and  by  ihrcits  of  death  compel  him  to  fwear 
upon  a  book  to  fetch  them  a  g.-catcr  fum^  which  he  dots 
aiid  delivers  it  to  them,  which  they  receive,  this  is  a 
taking  in  Law  by  them,  and  adjudged  Robbery;  for  fear 
made  him  take  the  oath,  and  the  oath  and  fear  continu- 
ing, made  hira  bring  the  money,  which  amounts  to  a 
taking  in  Law ;  and  in  this  cafe  there  needs  no  fpecial 
indi^lmcnt.  but  the  general  indidmcnt  ( ^od 'vtoknter 
felomee  cfpi:)  is  fufhcient.  And  fo  it  U,  if  at  the  firft  the 
true  man  for  fear  delivers  his  purfe.  i£c,  to  the  thief. 
3  Injl.  68.  c.  16. 

See  I  Ha^k.  P.  C.  c.  34.  §  4,  That  the  thief  rouft 
be  in  poll'iflion  of  the  thing  llolen,  or  othcrwifc  he  is 
hot  guilty  of  Robbery.  3  inJI.  69.  e.  \6.  S.  P. 

The  words  of  the  iiidi£tment  are  from  ihe  perfin»  tcz. 
If  the  true  man,  fceking  to  efcapc  for  the  fafeguard  of 
hii  money,  calls  it  into  a  bulh,  which  the  thief  perceiv- 
ing, takes  it :  This  is  a  taking  in  Law.from  the  perfon, 
becaufe  it  is  done  at  one  time.  3  Inji.  69.  e.  16.  And 
fo,  if  one  drive  my  cattle  in  my  prefence  out  of  ray 
paHurc,  or  takes  my  hat,  which  fell  ffo.-n  my  head,  he 
may  he  indidled  as  having  taken  things  from  my  perfon. 

1  litiiuk.  P.  C.  e.  34.  §.  S.  Sec  alfo  3  L'J?.  69.  e.  161 
^W.  116.//.  161:  5/>.  156. 

In  fome  cafes,  a  man  may  be  did  to  rob  me,  where 
in  truth  he  never  atlually  had  |iny  of  my  goods  in  his 
pofTeihon  ;  as  where  J  am  robbed  by  fcveral  in  one  gang, 
and  one  of  them  takes  my  money,  in  which  cafe;  in 
judgment  of  Law,  every  one  of  the  company  (ball  be  faid 
to  tuke  it,  in  refpeft  of  that  encouragtment  which  they 
give  to  another  through  the  hopes  of  mutual  alfi/lancc  in 
their  entcrpr  fc:  Nay,  though  they  mils  of  their  firft 
intended  priyc,  and  one  of  them  afterwards  rides  from 
the  reli,  and  robs  a  third  pciion  in  the  fame  highway, 
without  their  knowledge,  out  of  iheir  view,  and  then 
reiuMisto  ihcm,  all  areguilty  of  Robbery  ;  for  they  came 
together  with  an  intent  to  rob,  and  to  afllft  one  another 
in  fo  doing.  1  Hatoi.  P.  C.  c.  34.  §  7. 

Jf  a  cairicr's  man  or  fon  confpire  to  rob  him,  and  <5o 
it  accordingly,  the  carrier  not  beine  privy  to  li,  he  may 
fuc  the  Hundred  on  the  flaiute  of  IVtntcn ;  but  the  cou- 
fpiracy  may  be  given  in  evidence  in  mitigation  of  da- 
mages. 5;v/f 

If  a  man-Jcivant  be  robbed  of  his  mailer's  goods,  in 
his  mafter's  fight,  this  fhall  be  taken  for  a  robbing  of 
the  mailer.    SiyU  156. 

Taking^  cattle  from  A.  which  he  is  driving  on  ih« 
highway,  is  a  taking  from  his  person,  and  fo  a  Robbery ; 

2  $alk.  6.11- 

As  to  recovt-ring  a^alnft  the  Hundred,  fee  this  Dic- 
tionary, title  the  and  Cry :  And  as  to  Robberies  froai 
the  perfon  without  violercc  ahd  others,  fee  tit.  Larceny^ 
4     2  KOUBERS- 


ROB 


ROT 


ROBBERSMF.N.  cr  R0B3KRDSMEN.  Were  a 
fort  of  great  thieves,  mentioned  in  the  fututcs  5  Edw.  3. 
r.  14:  7  R.  t.  r.  5  :  of  whom  Coi<  faysi  That  Rohm 
Head  lived  in  the  rcign  of.  King  Rub.  1.  oc  the  bsrdcrs 
ol  BtiJUra  anil  Scet'anut  by  robbery,  burning  of  houfe», 
rapine  suJ  Ipo:!,  ^'V.  and  that  tticfe  Robberoimfii  tcok 
imnie  from  him.  3  f'jV.  1^7. 

ROCHE  I  ,  'i  hdt  liutii  garmeoi  which  is  worn  by 
billiops,  gatttaed  nl  the  wf ilh ;  It  di^^r»  fiom  a  fur- 
plicc^  for  that  hath  open  (Ite^cs  hargiu^  doAit ;  but  a 
Kuchet  hath  ciofe  (leevci.  LstiJf^vsJi,  Uh*  ).  //f.  27. 

ROCK-S  AL  f;  ^  tSrJt. 

ROD,  Rctfu  ror/r.]  A  mcafure  of  fixtecD  feet  and  a 
halt  long,  othc^Ajfr  c^!l.-d  a  Pc'ch, 

ROD  KNiGin  S,  l-roni  the  Sax.  RaJ.  BquitafhU 
Cfijtt  Farr^l-ift  tjueji  ^(.rijlrt  S^i/Jr.'ts.]  Certain  lervi- 
I0(S  who  held  their  laud  by  feiviog  their  loids  oa  hurfe- 
back.    RraJi.  ho.  x.  j^. 

KCGAl  lON-WEFk.  D-fs  R^athnumx  Roligalia,] 
A  '.ime  lo  called,  beca^^fc  ol  the  Ipccial  devotion  of 
prayer  and  fafting  then  cnjcircd  by  the  C'nurch  for  ■ 
preparative  to  the  jo}fjt  1ea1embr4r.ce  of  Crirtli*i  Af- 
ccmion.  Cciv///. 

ROGUii,  fr.]  An  idle  fturJy  begjsr,  who,  by  an- 
cient ilaiutes,  for  t^e  6r(l  oitcnce,  cal'ed  a  Rogue  of 
thf  firA  argrre,  and  pj'-.'liied  by  nhipping,  ar.d  boring 
through  lh«  grtiitc  of  inc  rij;ht  ejr,  wiih  a  hot  iron; 
and  for  the  fe<ond  olTjncc,  be  was  termed  a  Rogue  of 
the  fccoftd  degree,  ar.d  executed  ai  a  Irion,  if  he  were 
above  eighteen  years  old;  Jia.'s.  zj  H.  S.  (.  :  1 4  £.'tK. 
e.  5  :  but  repealed  hyftat.  35  £/<«.  t.  7.  *^  24  :  as  relater 
10  vagabondi  of  the  Iccond  degree.   See  further  title 

KO(iUS>  Lcf  ]  A  funeral  pile  :  A  ^reat  fire  wherein 
dead  bodies  were  burned  ;  and  fomctimes  it  is  taken 
Jimply  for  a^nile  of  *ix)d.  Clnnf  5  H-n  j. 

ROf.L,  Ri.'duj.]  A  fehedule  of  j»irchmeni  that  may 
be  turned  op  with  ihi^  hand  in  the  form  of  a  pipe. 
StitiiB^/.  P.C.  II.  Ro'Ij  are  pirchmenis  on  which  all 
ihc  pieai^ings,  memorials,  and  ads  of  Couru  are  entered 
and  bled  with  the  proper  t>fnccr  ;  and  then  they  become 
records  of  the  Court,  i  Lil  Jlr.  491.  Uy  a  rule  made 
by  the  Court  of  Ki:ig*s  Bench,  every  Attorney  is  to  bring 
in  h!s  Rolls  into  the  ofHce  tairty  engrotf  d  by  the  times 
thereby  I-.mited,  cis.  The  Rolls  of  Trinitjr,  MuhMbnai, 
and  Hilary  terms,  before  the  cHbin  day  of  every  lubfe- 
qacnt  term  ;  and  the  Rolls  of  Eajler  term  before  the  firft 
Jay  of  Trifuty  term  ;  and  no  Attorney  at  Ian**  or  any 
other  pcrton.  Avail  file  any  Rolls,  iS\.  but  th?  clerks  of 
the  chief  clerfcsof  this  Court.  QrJ.  B  R.  Mhh.  1705. 
ll  Rolls  are  not  brought  into  the  otHce  in  time,  it  has 
been  ordered  that  n.ey  l)t.tll  not  be  received  wiihoui  a 
paritcolar  rule  of  Court  for  that  purpofc.  Mt<h.  9^^.  3. 
Sec  titles  PrttSict ;  Fua^t»gj. 

Roll  07  Counx,  Rc:Mitir  Curi^r.]  The  Court- Roll 
)B  a  mano-,  wiiereii  the  names*  rents,  and  Irrviccs  of 
the  teninti  we-c  Cf'.'>ied  a>.d  inrolled.  Sec  tit.  Ccfybi':J. 

K"Li.5OfricK0p  THt  Ch  a  NCEa  y.  An  Odicc  in 
Chamtry  Lantt  LeM;ieHy  which  contains  all  tbc  Kolis  and 
Records  of  the  Hi.'jn  Court  of  Chanceiy.  the  Mal'cr 
•/hereof  is  the  fccond  pcrfm  in  the  Chancery, '^Tr.  See 
lilici  (fifJKctfj  J  Majf.-r  f.f  the  RelU, 

Rolls  or  the  ExcHEt^uta,  Are  of  fcveral  kind*. 
:i5  the  great  Wardiobe  Roll,  the  Cofferer's  Roll,  the 
'  ubSdy  Hd),  ^ic,  See  mlc  Ex:btfhtr» 


Kelts  or  Parlia.mint*  The  mahufcript  regtflers 
of  the  prtKecdings  of  our  old  Parliaments ;  in  thcfe  Rolls 
arc  likc-vife  a  great  many  deciltons  of  difficult  points  in 
I.i*  ;  which  were  frequently,  in  former  times,  referred 
to  the  determination  o)  this  tjpreme  Court  by  the  judges 
u(  bo:h  BcDchcs,  i^e.  Nichal.  Utfi,  Libr^  fart*  3.  cap.  3, 
tJit,  1714. 

Rolls  or  tke  Tkmpi  e.  In  the  t^vo  Temples  is  a 
Roll  called  the  Calvcft  head  Roll,  wliercin  every  bencher, 
barrider.  and  Audent,  \s  laxrd  yearly  at  fo  much  to  the 
cook  afid  other  orficer$  of  the  houfes.  in  confiJcration  of 
a  dinner  of  Calves-head  provided  in  Ejfitr  term.  Or/^. 

JurrJ.  1 9 J. 

KOMA  PEDrT.E,  Pilgrims  that  travelled  Xo  Rint 
on  fo^     Mat.  Porn,  anaf  li50. 

ROME,  Church  ©f,  its  Ciicrcachmcnts  of  power 
here,  an<l  now  fupprcflcd  :    See  title*  J'afifls;  f*/e; 

Prtrmuairt. 

RuME-SCOT;  Sec  Peter- Pincr 
ROM.\'£V-MAKSII,  A  large  traA  of  land  in  tfe 
count)  (jf  A'tirr.  containing  24,000  acres  :  and  is  governed 
by  certain  ancient  and  equitable  law>  of  fcwrrs  compofed 
by  £a/^r, a  venerable  ludgc  inthereignof  King 

f/^'iirv  III.;  frum  w.'iich  liwi  ail  Commiflioners  of  Sewers 
in  Er^Umi  may  receive  light  and  direction.  4  Jitjf,  276, 
King  h'tmry  III  granted  a  chjrter'to  Rtimmy'M^rjb,  cm* 
poMcring  twenty-Cour  men  thereunto  chofen.  to  make 
cittrelTcs  equally  upon  a'l  thofe  who  have  lands  and  lene- 
ments  in  the  faid  Marfh.  to  repair  the  walls  and  tvater- 
gates  of  the  fame  againll  the  dangers  of  the  fca.  There 
are  Alfo  I'everal  Ums  and  culloms  obfervcd  in  the  faid 
Mirlh,  eftabliOKd  by  ordinance  of  Ju.lices  thereto  ap- 
pointed in  4:  Hf*.  3  :  16  £.  1 :  3  3  E.  3,  t^r.  The 
Commilfioners  ol  Sewers,  in  othc:  pans  of  EngleaJt  majr 
a^  according  to  the  lawi  and  ctif:om:  of  R^vtr.f}  .\farj^, 
or  otSe.-Aife  at  their  own  diicretion.  Sec  title  St^^n, 

ROOD,  cr  Holy  Rood.  Holv  Crofs. 

ROwD  OF  LAND.  Ri^-'cia  Ttrr^ ^  The  fourth' 
part  of  an  acre. 

ROOTS.  Trees,  throbs,  or  plant*.  See  this  D^fl. 
lit'e  Mischief,  MaiUicm, 

ROPE-DANCERS,  We-'-arc  public  rufinces.  and' 
mav,  upon  tndi£lmenc,  br  fupprelTcJ  and  £ucd.  1  Hurvk. 
P.C  75.^6.   Stc\\At  PUj  HffUh, 

HOPES,  Old  ones  may  ^c  imponed  duty-free.  S:at, 
1 1  Gt6.  I.  f.  7.  \  10.  See  title  Savigaricn  /f.-h. 

ROS.  A  kind  of  :Qlh<*i,  whun  tome  tenant*  were 
obliged,  by  their  tenares,  to  fjrr.iih  their  lords  withal. 

ROSE  TILE,  To  lay  upon  the  ri;Ige  of  a  houfc;  Is 
mentioned  m  the  ftatute  1;  E.hu.  ^.  r.  .j, 

R>  'SE TL'M,  A  tow  watery  pla.eof  reed*  and  rulhes; 
and  iicnce  the  covering  of  lOuies  with  a  thatch  made  of 
icrJs,  was  to  called   Cor/t/ur.  Gicjtm.  M^S.  107. 

HOLLAND.  JJht.  Rhu  i  Heathy  Imd.  or  ground 
full  f  f  hng  ;  ali'ti  waterv  jik*  moor     I.ind.  i  /*?.  5, 

ROI  rlER-BEAS  l  SI.  Unacr  this  name  arc  comfrr- 
hendcd  oxen,  cows,  fleeis,  hcttirj,  and  fuch  like  homed 
bealls.  Srey«.  21  Jac.  c.  18. 

ROTULUS  WINTOMiE,  Was  an  exaft  furvey  of 
i\\  Eh_^!anJ,  p<r  Ctmttatttt%  CiHi^inAStH  Drcurias,  madc 
by  Kmg  Al/rtti,  not  uriike  tnat  of  D^rtt/Aay ;  ar.d  it  was 
f'<  called,  for  tiat  it  was  of  old  kept  at  IVi-uovhr  among 
other  records  ot  the  kiagdom  j  but  thii  roll  tttnc  hath 
confumed.  /«fjw>^^, 


ft 


ROUT. 


RYE. 


I^OUT,  Fr.  Robtt,  i.  c-  a  ccmpsny  or  number.]  In  a 
Irgiil  fenfe,  figinfics  an  aflctnbly  of  pcrfons,  going  for 
cibly  CO  commil  an  unlawful  a£l.  though  they  do  not 
do  it.  H't^.  Stm&.  far.  z.  A  Rout  is  the  fame  which 
the  Cerft.ani  cail  Rot,  mrarirg  a  bard  or  great  cciTipaiiy 
of  men  gathered  logiiher,  atid  going  to  execute,  or  in- 
deed cxccuuijg,  any  riot  or  unlawful  a^i   Stc  title  Rtci. 

ROYAL  ASMiNT.  R^ihs  a/en/us.]  That  Affent 
which  tb-:  K  rg  gives  lo  a  thing  formerly  done  by  others, 
as  10  the  el<:4lionofa  Bsfhop  by  Dean  arj  Ch^iptcr; 
which  given,  then  he  f'-ods  a  fpecial  writ  for  the  taking 
of  fealty.  Htc  f.  N.  B./oI.  170.  When  the  Royal  Aflent 
15  given  to  an  of  Parlamcnt,  ii  is  indorfrd  in  the 
proper  terms  upon  the  Aft.  See  tide  Parliamfnt  VII. 

ROYAL  FAMILY,  ^et  \m\^%  Kin^;  ^ee»\  Prince. 

ROYALTIES.  Re^ahiatei.]  Sec  title  A'^/^g-.  Ttiofc 
Ro)aItte3  which  concern  government  in  an  high  degree, 
the  King  may  not  grant  or  difpofe  of.  Jtnk.  Cent.  79. 

HOY  NES,  biream:.  currents,  or  other  ufual  paiTiges 

rivers  and  running  waters.  Ccwell. 

ROX-lN>  Is  among  the  numerous  articles,  the  im- 
portation of  which  is  regulated  by  the  Aux'/j^ar/c/i  ^,7/. 
See  that  liiie. 

RUBR  IC.AS,  a  ruiro  cokre,  becaufc  anciently  written 
in  red  letter*  ]  ContUtutioni  of  the  Church,  founded  up- 
on the  ft.*ra:.-i  ol  uniformity  and  public  prayer,  l  iz.Jla- 
iutts  b£J  6.  c.  I  :  I  £/;■«.  f.ti  13  14  Car.  2. 
f.  4.  See  titles  Ncficcnfcrmijii;  Rehgtcr,  fitc. 

RUDMAS-DAY.  i'rora  the  S.ix.  RtJe,  Crux,  and 
Mafs-day.]  The  feafl  of  ihc  Holy  Crofs :  there  are 
two  of  ihel;  fcafls,  one  on  the  3d  of  Msy.  the  invention 
of  the  Crofs  ;  and  the  other  the  14th  of  Stptemier^  called 
Holy  Rood-day,  the  exaltation  of  the  Crofs. 

RULE  OF  COURT;  An  order  made  either  be- 
tween parties  to  a  fuit  on  motion :  Or  to  regulate  the 
praflice  of  the  Court.  Sei  titles  Mo/^oa  tn  Court ;  PracUce. 

Rule  of  Court  is  alfo  granted  to  prifoners  in  the 
King's  BcncS  or  Fleet  prifons,  every  day  the  Court  fits, 
10  go  at  large,  if  fuch  prlfoner  have  bofincfs  in  law  of 
his  own  to  follow.  By  Rule  of  Court  of  K.  B.  Eaf.er 
term,  30  <7«.  3,  on  this  fubjtfl,  ro  prifoner  within  the 
King**  Bench  pril'on,  or  tlie  Rules  thereof,  fhall  have 
Day  Rules  above  three  days  in  each  term  ;  uhen  t.Sey 
are  to  return  within  the  walls  or  Rules  before  nine 
o'clock  in  the  evening.  3  T'erm  Rep.  584. 

The  Rules  of  the  Kitr^*s  Btneh  Pri/on,  are  certain  limits 
without  the  wall*,  within  which  prifoners  in  cullody  are 
allowed  10  live,  00  giving  fecurity  to  the  Marfh«l,  rot 
to  efcape.  The  bent  fit  of  ihcfc  Rules  may  be  had  by 
one  in  cuRody  in  an  txccm.  eap.  but  ii  never  granted  to  a 
prilbncr  in  execution  on  a  criminal  account,  or  for  a  con- 
f'hipt.  Sec  Rule  Ecfier,  30  G«.  3  :  3  Term  Rep.  383  : 
Tida's  Prali,  K.  B. 

RUMNEY. MARSH;  Ste  Rommy^erjh. 

RUMOUi^S,  Spreading.  See  utlc/a^AW;  and 
19  rift.  Abr.  ift, 

RUNCARIA.  from^*»M.]  Land  full  of  brambles 
and  briars.  1  Inft.  5,  a. 

RUNCILUS;  RUNCINUS ;  is  ofed  \vi  Dcme/iiay 
(fiys  Sptlman)  for  a  load-horfc-,  Equut  pptrariut  coUmc^^j  ; 
or  a  lumpter*horfe,  and  fomeiimcs  for  a  cart-horfc, 
which  Chauetr,  in  the  Sictnans  Tale,  calls  a  Rtnvnej, 
Ccrx'el!. 

RUNDLET;  RUNLET,  A  meafure  of  wine,  oil,  We. 
containing  eighteen  gallons  and  a  half.  Stat  i  A*. 3.^.13. 
9 


RUNNERS  or  FOREIGN  GOODS;  See  titfei 

Cttjhms  on  Mrrel-anJt/e  ;  Sm-t^^Un^. 

RUPTARJl.  Wcic  Ibldiers,  or  rather  robbors,  called 
alfo  Rutarii ;  and  Rutta  was  a  company  of  robbers  : 
Mencc  we  derive  the  word  rout,  and  bankrupt.  Mat. 
Pari  J,  arty  1 150- 

RUi'TURA,  Arable  land,  or  ground  broke  up;  A 
word  ufed  in  a  icient  charters. 

RURAL  DEANS;  See  title /).-t.j. 

RvKAt  DsAKBRV.  As  every  dloccfc  is  divided 
into  archdeaconries,  (of  which  there  arc  fixty)  fo  each 
archdeacunry  ia  divided  into  Rural  Deaneries,  which  are 
the  circuit  of  the  Arclideacon's  aod  Rural  Dean's  junf- 
di^ton  :  And  every  Deanery  i«  divided  into  parilhes. 
I  Com.t:.  111. 

RUSCA,  A  tub  or  barrel  of  butter,  which  \x\  Irrlattii 
is  called  a  Rul^tin  :  Ru/ca  apum  fignifies  a  hive  of  bees, 
hUn.  Ang.  ii.  986. 

RUSCATI.A,  The  place  where  kneeholm  or  broom 
grows.  Co.  Lit.  5. 

RUSH. LIGHTS  ;  See  CW/r/. 

RUSSIA  COMPANY,  (or  as  it  has  fomctlme* 
been  termed  The  Makcvy  Cimpeny,)  fubfilled  by  virtue 
of  a  charter  granted  by  Philip  and  M.irj,  in  the  hrfl  and 
fecond  year  of  thetr  reign,  which  was  confirmed  by  * 
private  ftatute,  palTed  in  8th  of  Ehzaheth.  The  charier 
was  granted  to  them  under  the  flylc  of  The  Mtrdanit 
AJventurfri  cf  England  for  the  Difcwtry  cf  Lands,  Itr^ 
r ivories,  JjUs,  DominienSf  an  J  Sei^mcries  uniito^.vtit  an  A 
no.',  htfarc  their  late  Adventure  or  Enttrprifi,  bySems  arlia- 
'vigation  cemmotxly  frequtnteJ.  In  the  (hitute  they  were 
defcribed  by  the  nime  of  The  Eelltnujhip  0/  Englifh 
Merchants  fer  the  Dijeivery  cf  jjcif  Trades.  The  extent 
ol  their  rights  unJtr  the  lUtute  was  the  fole  privilege 
of  trading  to  and  from  the  dominions  and  •erritoiifs  of 
the  E:npcror  of  RuJJ'sa,  lyioj?  Nor.hward,  North  raft- 
ward,  and  Norlh-weltward  from  LMd^n,  as  a!fo  :o  die 
countries  of  Artni»ia  MaJ«r  or  Minor,  Media,  Areania^ 
Ptrfia,  or  the  Ca/pian  Sea.  It  was  faid  in  fiat.  10  11 
iV.  3.  c  6,  TP  be  c»  n  nonly  called  TIk  R-.^JJia  Company. 

In  the  reign  of  King//;//.  1(1.  ic  was  thought  th!i 
trade  mi»ht  be  confiJerably  enlarged,  if  the  admiflion 
or  pcrfoas  in*o  the  Company  was  mr.dc  more  e::fy  ;  and 
that  It  would  be  vorv  proper  to  afcerrain  the  fee  of  ad- 
miiBoni  which  had  not  been  done  ciiher  by  the  c'^aner 
or  the  ftatute  [of  Elizaheth].  It  wan  accordingly  ena^ed 
by  the  faid  flatuie  of  10  ^  1 1  //''.  v  ^-  ^  ■>  3>  that 
every  Sttbjcci  of  th  *■  realm  might  be  admitted  into  the 
Company  on  payment  of  5/.  only. 

For  the  charter  :>nd  other  matters  relating  to  this 
Company,  fee  f/aelluyt,  vol.  i.  p.  258 — 274..  And  for 
the  p:)rt:culars  of  Jtat.  14  Geo.  z.  e.  36,  as  to  the  tr.ide 
to  Pcrfia  through  RiJJsa,  Set  Reeves^t  La^^v  of  Shipping 
and  Xaviffaticn. 

RUSTIC!.  The  churls,  clowns,  or  inferior  country 
tenants,  who  held  cottages  and  lands  by  the  fer?ice«  of 
ploughtug,  and  other  labours  of  agriculture  for  the  !oid. 
The  land  of  fuch  ignoble  tenure  was  called  by  the  Saxons 
Ga/rJlaiiJ,  as  afterward*  fi^age  len-ure,  and  was  fometimes 
diUinguilhed  by  the  mmc  of  terra  rufiieoriitn.  Pajocfrm 
Amiq.  136-    See  title  Ti-Tj^r.  /. 

RYE,  A  grain,  of  which  bread  is  made  in  feme  parts 
of  England.  See  titlr  Corn. 

Rte  akd  WiNCHLLscA,  An  ancient  ftatute  wna 
made  againll  baliaR  catl  into  the  channel  at  Ryt  and  U'tK" 
(htl/tat  i£C.  Stat,  2  Ed.  6.  f.  30.  Sec  title  Cinque  Porn, 


SAB 


SAC 


SABBATH.BRbAVJNG.   The  proranadon  of  Ihe  i 
Lord's  Day.  See  citle  ^irW/iy. 
SABBAVUM,  The  j);!bbath,  orday  of  Mft;  ihe  fe-  | 
v^nth  djy  fiom  the  Cteation  :  It  is  ufed  for  peace  ia  the  i 
Ijooi:  of  Dcjxe/.iar.  I 
SASALLIN/E  PELLF.S,  Sable  furs,  mentioned  in  ; 
i/c^H.  fi.  57S  ;  Brom^t.  anno  1 188.  t 
SABBULONAKIL'M.  A  gravel  pit:  or  libcity  10  I 
dig  gravel  and  fand  ;  atfo  the  money  paid  for  the  fame.  | 
en.  Parl.ttmf.  EJ.  liU 
SAC  i  acc  5«/ 

SACW*  In  tiie  Sjxen  is  propfrly  fynooymoas  with  | 
CitH^'a  ID  Lufi^t  whence  we  io  EtixianJ  llill  retain  the  ex* 
piefiion.  For  whole  fake.  /.  /.  For  whofe  caufe,  f^V.  I 
SACABURni;SACABERE;SAKABERE:  Hethat  < 
U  rt>bbeQ.  or  by  theft  deprived  of  his  money  or  goods,  | 
and  pui&  in  fureiy  to  profecute  the  felon  with  freOi  fuit.  { 
Brit.  c.  29;  with  ^horo agrees /.  3.  r.32. 

The  Scats  term  it  Sikcrh^rght  that  ii  certum  ftl  fecurum 
pltgiutr.  vtt  f>igru:  ;  tor  with  chcm  Stier  fignifietbyffjrr«/| 
and  ^rgh  UgiuJ.  Sftlm, 

SACCINi*  Monks  fo  called,  becaufe  they  wore  next 
their  flcios  a  garment  of  goat's  hair:  and  fatcut  n  ap> 
plied  to  coarle  cloth  made  of  fuch  hair.  tf''al/ing. 

SACCiS,  fr*i/«j<£f  ^^ra/,  the  faclc-cloth  brethren, Or 
the  penitential  order.  PIacii.  S  Ed.  2.  I 
SACCUS  CUM  BROCHIA,  A  fcrviccor  tenure  of  I 
finding  a  fack  and  a  broach  (pitcher)  to  the  King,  for 
ihc  ufe  of  his  army-  Bra^oMt  lib.  z.  <.  16.  See  Br^cbia. 

SACK  OF  WOOL,  A  quantity  of  iwcnty-fix  ftone 
of  Sheep'i  Wool ;  and  of  Cotton  Wool,  from  one  hundred 
and  3  half  w  four  hundred.  Ssat.  anti^.x^Ed  3  ft.x.c.z. 

SACR.AMENT,  Zacranuntutn  ]  Ufually  applied  to 
ihc  Holy  Sacrament  of  The  Lard*!  Supper,  By  the  Ru- 
briek  there  mull  be  three  at  the  leaS  to  communicate, 
and  a  miniller  is  not  without  lawful  caufe  to  deny  it  to 
any  who  fliall  devoutly  and  humbly  defire  it :  But  noto- 
rious tinners  are  not  to  be  admitted  to  ic  till  they  have 
repented  ;  nor  ihofe  who  maliciouily  contend,  until  they 
are  reconciled,  Ut.  a!fo  the  Sacrament  is  not  to  be  ad- 
mioiftered  to  fuch  who  refute  to  be  prefcnt  at  the  pr.ayers 
of  the  church,  or  to  ftrangers ;  for  a  miniller  is  not 
obliged  to  give  it  to  any  hut  thofc  of  hit  own  parilh  ; 
and  the  partakers  of  the  Holy  Sacrament  ought  to  tig. 
nify  their  names  to  the  curate  at  leatl  a  day  before  it  is 
adminiilered.  Can.  27. 

if  a  roinifler  refufr  to  give  the  Sacrament  to  any  one. 
being  required  by  the  Bilhop,  he  is  to  certify  the  caufe 
of  fuch  rcfufal  ;  and  a  pjrl'on  refuting  to  adminiller  the 
Sacrament  to  any  without  juft  caufe,  is  liable  to  be  fued 
in  aAion  on  the  cafe  ;  becaufe  a  man  may  have  a  tem- 
poral lofi  by  fuch  ref  jfal  t  Sid.  34.  See  the  Ccr^raiien 
iij  Tfjf  JJt ;  this  Didionary,  title  Sonccn/srmijit, 


In  every  parilh  charch  the  Sacrament  u  o  be  admt- 
niflered  three  times  in  the  year,  (wbcrccf  the  fc*li  c( 
Eajicr  to  be  cne)  and  every  lav  man  it  bfiur.d  to  i«:ceivc 
it  thrice  every  year,  l^r.  la  Colleges  and  halls  of  the 
Un:;erti[ic:,  the  Sacraments  are  to  be  adnunidered  ilie 
firli  or  fccond  SmJay  of  every  month ;  acd  in  cathedra! 
churches. upon  all  ptincipal  fcaf«-djys.  Canon,  z  1 .  22,13-. 

The  Churchwardens,  as  well  js  the  Minitlcr,  arc  Xx\ 
take  notice  whether  the  parifbioners  came  fo  often  to  tl^e 
Sacrament  as  they  ought;  and  cn  a  Churchwarden**  pre- 
fcnting  a  man  for  not  receiving  the  Sacrament,  he  may 
be  libelled  in  the  EccletialUcal  Court  and  excommuni- 
cated, iSc,  See  further,  title  ReviUn^,  Uc, 

SACRAMENIUM,  An  oath:  The  common  form 
of  all  tnquititions  might,  in  Latin,  by  a  Jury,  run  thus : 
^/  dicunt  fupra  Sacramtntttm  fuum.  Sec.  whence  poflibly 
the  pro%'erbial  offering  to  ake  the  Sacrament  of  the 
truth  of  a  thing,  was  tirtt  meant  by  attcfting  upon  cath. 

SACitAMESTtJM  Altaris,  Thc  Sacrifice  of  the 
Mafs,  or  what  is  now  calL'd,  the  Sacrament  of  thc  Lord'i 

Supper-  Paroih,  jlnti^.  488. 

SACRILtGE,  SacriitgiuKi.'\  Church  robbery,  or  a 
taking  of  things  out  of  a  holy  place;  as  where  a  perfon 
Heals  any  vcSicIsi  ornament,  or  goods  of  the  church  : 
And  it  it  faid  to  be  a  robbery  of  God,  at  leaft  of  what  is 
dedicated  to  his  fervice.  3  Cro.  153.  If  any  thing  be- 
longing to  private  perfons,  left  io  a  church,  be  tloleo* 
it  is  only  common  theft,  not  Sacrilege  :  But  the  Canon 
Law  determines  that  alfo  to  be  Sacrilege;  as  Lkewife 
the  dealing  of  a  thing  kn  wn  to  be  corfccratcd,  in  % 
place  not  confccrated.  Trraf.  Latvj  360. 

By  the  Civil  Law,  Sacrilege  is  puniihcd  nith  greater 
feverity  than  any  other  thefts ;  and  the  Common  Ljw  dif- 
tinguilhed  this  crime  from  other  robbeties ;  for  it  denied 
the  benefit  of  the  clergy  to  the  offenders,  which  it  did 
not  do  to  other  felons:  But  by  flaiute  it  is  put  upon  a 
footing  with  other  felonies,  b)  making  it  lelony  ex- 
cluded of  clcl-gy,  as  moft  other  felonies  arc.  2  iaj9.  250* 

All  perfons  not  in  holy  orders^  who  (hall  be  indited, 
whether  in  the  fame  county  where  the  fa&.  was  coifi- 
mitted.or  in  a  different  county,  of  robbing  any  church* 
chapel,  or  other  holy  phce,  are  excluded  from  their 
clergy,  by  jtan,  23  Neu.  3.  e.  1  :  25  Hit.  8.  5  :  5^6 
EJ.  6.  r  10.  And  al!  pcrfoni  in  general  are  oulted  of 
their  clergy  for  the  felonious  taking  of  any  goods  out  of 
any  parifK  church,  or  nther  cllurch  or  chapel,  by  ^a/. 
I  £d.6.<.  It.  See  iii]c  Lurctrt^  II.  i.  But  the  word 
robbing  beirg  always  taken  to  carry  with  it  fome  force, 
it  fcems  no  Sacrilege  is  wiihin  thi-fc  fistutef,  which  ia 
not  accompanied  with  the  aftual  breaking  of  a  church, 
Ife.  Kel.  5«,  6g  :  Z)>or  224.  And  thc  flat.  25  Htn.  8. 
f.  1,  ia  the  only  adi  uhtch  extends  to  accefTiries  to  ihefe 
robberies;  except  the  ofcncc  amount  to  burglar)-,  in 

which 


whtcb  cafe  acCf  flar'ics  before  are  onftcd  of  clergy,  by  flm. 
4  IV.  M  c.  <).  Sec  tides  ritcijj'ary  \  Bur^latj, 
I  he  term  StunL^t  wa^  alio  ancicnily  apjjlicd  to  (he 
alienation  to  laymen,  and  to profan<  or  common  p-jrporci, 
of  what  given  to  re]igiou^  pcrlon*  and  to  jiuiui  ules ; 
This  was  a  guilt  wiiich  our  forcfathrrs  were  very  tender 
of  incurring;  and  thrrtttxe  when  the  order  of  lite 
Knights  Tcniptars  w.is  dillulvcd,  their  landt  '*.trt,  under 
this  i:ret<XL,  a'tcrwardi  vio1aied»  given  to  thcK^i^ht^ 
Hofpitallers  of  Jtrj/alem,  for  this  reafon  :  t/t  pict 
ufttt  rrcgaro  (oa:ru  (temilerHftl  t/ohnlatrm  in  aliot  tt/u$  eif- 
trahertniur.  Puroth.  Anti^i.  390. 

SACRIS  1  A.  /.tff.]  A  lcx:on.  belonging  to  a  church, 
tn  old  times  called  Hagtrjcn  and  Sagi/lon. 

S  \FE-CONDUCT,  AWvu/  Coniiuam.]  A  fecurity 
given  by  ihc  I'rlncc,  under  the  Great  Seal,  to  a  rtr_nger, 
ior  his  fafc-coniing  into,  and  palling  out  of*  the  realm  , 
the  form  whcrcot  i>  in  Kfg.  Ong.  15. 

The  ro)al  prerogative  of  granting  Sa/k-cdmJu3i  U 
confidcrcd  by  Blaiijiem  as  nearly  related  to,  and  plainly 
derived  frotr,  th<u  tf  making  war.  See  UiAionary, 
title  King  V  J. 

Great  tcndernefs  is  (hewn  by  our  laws,  not  only  to 
foreigners  in  dillrcfs,  (fee  title /f'rw*,)  but  with  regard 
alio  to  the  adniiflion  of  Grangers  w'lO  come  fpori'.ane- 
Gully  ;  for  as  lon^  as  their  nation  continues  at  peace  with 
ours,  and  they  behave  rhemlcUcs  peact-ably,  tlicy  arc 
under  the  King's  prote^ion ;  though  liable  to  be  fent 
home  M/hcncvcr  the  King  lees  occafmn.  But  no  Sub- 
of  a  nation  at  war  with  us  can,  by  the  law  of  na- 
tions, come  into  the  realm,  nor  can  travel  bimfelf  upon 
the  high  fv'-s,  or  fend  his  goods  and  merchindife  from 
one  pbce  to  another^  without  danger  of  being  feized  by 
our  subjects  unlef;  hu  has  letters  ot  Safe-coiidu4t ;  which 
bydivcrsancieni  Aatute>  mult  be  granted  under  tlieKing'i 
Great  S^al,  and  inrolled  in  Chancery,  or  elfe  arc  of  no 
effcfl;  the  King  being  fappofcd  ihc  beft  judge  of  fuch 
emergencies,  as  may  deferve  exception  from  the  general 
law  of  arms.  But  palTpurts  under  the  King's  tign-ma- 
nual,  or  licence:  from  his  cmbaliadors  abroad  arc  now 
more  ulualty  obtained,  and  are  alluA'ed  to  be  of  equal 
validity.  I  Comm.  c.  7  p-  259.  160.  See J/utr.       H.  t. 

3  :  18  Hen.  6.  c.  Z  :  20  Hen  6.  c.  i  :  and  further, 
title  Jiini. 

Indeed  the  Law  of  EtgUat/,  as*8  commercial  country, 
pays  a  very  particular  regard  to  foreign  merchants  in 
innumerable  inflances.  One  is  highly  proper  to  be  men- 
tioned in  this  place.  By  Magnn  Carta,  c.  30,  it  is  pro- 
vided, that  alt  merchants  (unlcfs  pubiicly  prohibited  be- 
forehand) llirtll  have  Sa^e-conda£l  to  depart  from,  to 
come  into,  to  tarry  in,  and  10  go  through  EngbnJ,  for 
[he  exercife  of  mcrchandife,  without  any  nnreafonablc 
import! ;  except  in  time  of  war :  And,  if  a  war  break? 
out  between  us  and  their  country,  they  lhall  be  attached 
;if  in  England)  without  harm  of  body  or  goods,  till  the 
King  or  hiv  chief  juliiciary  be  informed  now  our  mcr- 
chantJ  are  treated  in  the  Und  with  which  we  arc  at  war  ; 
ctid,  if  outi  be  :ecure  in  that  land,  tlicy  Oiail  be  fecure  in 
(.i.rs.  Sec  I  Ctmnt.  p.  260  :  MonttJ^.  Sp.  L.  xx.  13. 

The  yie/anon  of  Sa/e-ecttdueli  or  I'affperts^  or  the 
ftmmitting  ads  e(  I  o'ldiiy  againli  luch  as  are  in  amity, 
le;»g':e.  or  truce  with  us,  who  are  here  under  a  general 
i  iiptud  Safc-co.idu£l,are  b.cicheiof  public  faith;  with- 
c  .  t  rhe  prtfei  VAiion  of  which  there  can  lie  oO  iotcrcourlc  or 


I  commerce  betfvren  one  Nation  aod  another^  ard  they  ar« 
conSdered  as  one  ju(l  ground  of  nattouM  war.  And  as, 
during  theconiir.uancr  i.;  any  &ale-condu£l, cither  cxprefs 
or  implied,  the  loieigncr  is  under  the  pruteciion  of  the 
King  and  the  La^  ;  anJ.  more  cfpcctatty,  as  we  hava 
Icen  tb^t  it  is  one  of  the  articles  of  Mag'ta  Caria,  that  fo- 
reign merchai.ts  ihtuid  be  cntiti^-d  to  oale-(.onduil  and 
fecurity  tiirougUoui  tne  kingdom ;  there  is  no  qucilioii 
t/ut  that  any  violation  ol  e.tV.cr  the  pcrfoti  or  properly  of 
lUch  foreigner  n>ay  be  pu:iifticd,  by  indictment  in  the 
name  of  the  King,  whole  honour  is  more  particularly 
engaged  in  fopporting  his  own  bafe  condufl.  And 
when  this  mdicioui  rapai-ity  was  not  confined  to  private 
individuals,  but  broke  out  into  gertra!  holMittes,  by  ^at, 
2  Hen.  5  Jl.  %.  c.  6,  the  breaking  of '.ruce  and  Sa'e-con- 
duCls,  or  abetting  and  receiving  the  truce  breakers,  was 
(hi  alfirmance  and  fuppcrt  of  the  Law  of  Nations)  de- 
clared Ct>  be  bigb  trtajon  againli  the  Crotvn  and  dignitjr 
of  the  King;  and  confcrvators  of  truce  and  Safe-con- 
du£l3  were  appointed  in  every  port,  and  empowered  to 
hear  and  dctcrminr  fuch  t  cjlons  (when  committed  at 
fea)  according  to  the  ancient  Marine  Law,  then  prac- 
tifcd  in  the  Admiral's  Court;  and  together  with  two 
men  learned  in  the  Law  ot  the  land,  to  near  and  deter- 
mine accoiding  to  that  Law  the  fame  treafons,  when 
committed  within  the  body  of  any  ctiunty.  Wnich  lU- 
tute,  fo  far  as  it  made  thele  ofFciKcs  amount  to  treafon, 
was  fufpended  by  fiat.  x^Hin.b.  c.  8,  and  repealed  by 
jfat.  20  Htn.  6.  f  11,  but  revived  by  Jiat  29  Hta.  6. 
c.  % ;  which  gave  ;he  f^mc  powers  to  (be  Lord  LUan 
cellor,  alTociated  with  either  of  itie  Cliief  Jufliccs,  a< 
belonged  to  the  confcrvators  of  truce  and  their  af- 
I  felfors;  and  cnatled  that,  nutwithftanding  the  party  be 
1  convicted  of  trcalbn,  the  ifijured  firanger  (Kould  have 
rc'litution  out  of  his  efteCts,  prior  to  a^  y  claim  of  the 
Crown.  And  it  is  farther  cnailcd  by  fut.  31  Hen,  6» 
c  4,  that  if  any  of  the  King's  Subjefts  attempt  or  oiFend* 
upon  the  fca,  or  in  any  port  within  the  King's  obeifanc^, 
ag.iifill  any  ftranger  in  amity,  league,  or  truce,  or  under 
Safc-condui£t ;  and  efpecialy  by  attaching  his  pcrfon« 
or  fpoiling  him  or  robbing  him  of  his  goods;  the  Lord 
Chancellor,  with  ary  of  the  Jullices  of  either  tne  King's 
Bench,  or  Common  Fleas,  may  caufe  fail  rcflitution  and 
amends  to  be  made  to  the  party  injured. 

It  is  obferved,  that  the  fu  pending  and  repealiiigaflsof 
14     20  Hen.  6,  and  alfo  the  reviving  act  of  29  Hta.  6, 
were  only  temporary  ;  fo  that  it  fhoulJ  feem  that,  after 
ilie  expiration  of  them  all,  the  /lot.  2  //ri.  5,  continued 
in  lull  force  :  but  yet  it  is  conlidered  as  extinA  by  the  fiat, 
i/^  Ed.  4..  c.  4,  which  revives  and  corfitms  all  ftjtutes 
I  and  uruiR:incet,  made  belotc  the  acccltian  uf  the  Houfe 
of  Ttri,  againil  breakers  of  amitici.  truces,  leagues, 
I  and  Safc-conduCl),  with  an  exprels  exception  to  the y?«ir. 
I  a  Hfn.  5.    But  (however  that  may  be)  it  feems  to  luve 
'  been  finally  rcpejled  by  i  e  general  flatutes  of       VI.  ■ 
i  and  Qjcen  A'rtry,  lor  al>olilh  i:g  new  created  ircafons; 
I  thoLigh  /fak  k-em>  to  qu;llion  it  as  to  trcaluns  committed 
I  on  the  fea.  i  Hal.P.C.  267.  But  certainly  ihe  jUt, 
31  H^n.  6,  remains  in  full  force  to  this  day.  4.  Comm.- 
f.  5.  />  69,70. 

bAHKGU.ARD,  ^fl/va  Gi/W/rt.]  A  proreflion  of  the 
I  King  to  onr,  wh  >  is  a  rtrangcr,  th  u  fears  violence  fro^n 
I  feme  of  his  Subjeilj,  for  fccUmg  his  ri^jht  by  courlc  of 
■Law.  Reg.  Ortg  26. 

i  SAFE- 


SAFE 


SAL 


SAFE-PLEDGE.  Sjlvnt  plegiui.]  A  Turety  given  for 
a  man's  appearAnce  al  a  day  aLj^acd*  Bfa^onj  hb.  4. 
tap.x.  See  Phage. 

SAGAMANt  Trom  Saxon  S^m,  FMa.]  A  tale- 
feller;  or  fecret  accufer.  Leg.  Hit.  {.cap. 6}. 

SAGIBARO,  aWSACHBARO,  U  the  rime  that 
we  now  call  yu^uianm,  a  judge.  Leg.  ln.TtC.  6. 

SAGITTA  BARBAPA,  A  bearded  arrow.  Bhunt, 

SAGITTARII,  a  fort  of  finall  (hipi  or  vcffcls.with 
can  And  fails.  R.  tie  Dictto,  aar.a  1 176. 

SAIL-CLOTH.  For  encouraging  the  manufaAure 
of  Sail-c1och»  any  perfon  may  import  into  this  kingdom 
undrelTed  (Iax,  without  paying  any  duty  for  the  fame*  fo 
li  a  due  entry  be  made  thereof  at  the  Cuftom-haufe, 
(Jc»  And  no  drawback  i$  to  be  altoived  on  re-export- 
jktion  of  foreign  Sail-cloth :  Bt.t  an  allowance  (hall  be 
maJi  of  \J.  ^a- 1\\  for  Bymjh  Sail  cloth  exprrted,  l^c. 
All  foreign  6aiI-cloih  imported,  from  which  dutiei  arc 
granted,  lhal)  be  tlampcd,  expicfliiig  from  whence  im- 
poried,  4^4-.  And  manufaClurcrs  oif  5;>il-cloth  in  this 
kingdom  arc  to  afHx,  to  every  piece  by  them  made,  a 
Hi.np  containing  their  names,  and  placet  of  abode;  or^ 
expofing  it  to  fate,  (hall  forfeit  10/.  And  tf  any  perfont 
cwt  offer  obliterate,  fuch  llamps,  they  incur  a  forfeiture 
of  5/.  upon  conviction  before  one  or  more  JuAtceit  to  be 
levied  by  dift.-efj,  U<.  S:at.  4  Gra.  i.  (.  2;. 

Ship*  built,  on  hrll  fetting  out  to  fca,  Co  hat'C  one 
complete  fet  of  fails  manufadured  here,  on  pain  of  ;o/. 
No  fail-maker  may  work  up  into  fails  foreign  Satl-cfotb 
rot  ftampid,  under  20/.  penalty:  Sail-cloth  mads  in 
Crf/7t  Bnrain,  :he  pieces  being  made  of  certain  lengths 
and  brc.idth5,  i^a|l  weigh  Co  many  pounds  each  boll,  2nd 
the  warp  wrought  of  double  yvrn,  ifc.  Flax  yarn  ufed 
in  iTr/V//^  Sail-cloih  not  to  be  whitened  with  lime,  on 
forfeiture  of  61/  a  yard.  Sail  mzkers,  ^r- arc  to  caufc 
this  z<:\  10  be  put  op  in  their  (hops  and  woik-houfes, 
under  the  penalty  of  4O/.  Stat  9  dff.  a.  e.  37. 

Maltrrsof  Htips  are  10  make  entry  of  all  foreign-made 
fails  on  board,  order  the  penalty  cf  jc/.  and  pay  duty 
for  the  fame,  unlcfs  they  choofe  to  deliver  up  the  laili  as 
forfeited  :  63<Is  b:ougiit  from  the  Eafi  Ituircj  are  ex- 
empted ,'rom  duty  :  Foreign  made  Sail-cloth  impcried, 
is  10  be  llampcd  at  the  landing  :  Fc>rger  of  Itamps,  iSc. 
fhall  fotfeit  50/.  A  fail-maker  making  foreign  Sail- 
cloth urlUmpcd  i-.ito  fdils,  Aiall  forr'eit  A  fail- 
maker  OifiU  not  repair  cr  amend  the  fame  under  the  pe> 
ralty  cf  20/.  Sict.  19  OVr.  2.  c.  27,  coniinued  by  fubfc- 
quer.t  aiis.  By  the  jU:.  23  Gii.  z.  <.  js,  duties  are 
laid  on  Sail-cloths  imported  from  Inlard.  See  ^So flats. 
23  C  ff.  t.  c.  II.  §  26  ;  26  C.  2  f.  32  :  29  C  3.  c.  55. 

SAINT  MARTIN  LE  GRAND,  Court  of.  Ihe 
chief  of  die  fevcral  Courts  in  LtmlcH  are  the  SherifTa' 
Court),  holden  before  ihiir  Reward  or  judge;  from 
which  3  writ  of  error  lies  to  the  Court  of  tluUings,  be- 
fore the  M.iyor,  Recorder,  and  Sherilfs ;  and  from 
thence  to  JoiltJfS  appointed  by  the  Kind's  commifHon, 
who  ufed  lu  ftt  in  the  church  of  SatrJ  Martin  le  GraaJ ; 
and  ^om  ttir  judgment  of  thofe  Juilices  a  wit  of  trn^r 
ties  immi-diKtcly  to  the  Hcufe  of  Lords.  3  Camm,  80.  n. 
ciies  F.  A'.  B.  32. 

SAIO,  onii,  A  Tipflafl*.  Or  ft-rjcmt  at  arm* ;  dmved 
from  the  Sator,  Sugot,  Fi-Jiii,  bccaufc  litcy  ufed  to  Cifrjr  1 
a  icd  or  ilaff.  S*iim.  I 


SALARY,  Srf.W«B.]  A  recompeucc  or  confidera- 
tion  made  10  a  perfon  for  his  pains  and  induHry  in  ano* 
ihcr  man's  buftnefs :  The  word  is  ufed  in  the  Jlat. 
23  Ed.  i.t.  I.  Saianum  at  firll  fignified  the  rents  or 
profits  of  a  hall  or  houfe  ;  (and  in  Gj/«/^w  they 

now  call  the  feats  of  tf.e  gentry  tWa'j,  as  wc  do  halli ;) 
but  afterwards  it  was  taken  fcr  any  wage:,  Aipcnd,  or 
annual  allowance.  Cs^vtlt. 

SALE,  F'cH.iitie.]  The  transferring  the  property  of 
goods  from  one  to  another,  upon  vjitu^ble  coofiJera. 
lion  :  if  a  bargain  it  that  another  lliall  give  me  5/.  for 
fuch  a  thing,  and  he  gives  rae  carnell,  which  1  tctepr.  this 
is  a  pcrfeil  Sale,  tf  'uj't  Jnji.  316.  On  Sax  of  goi'di,  if 
earncll  be  given  to  the  leUer,  and  pare  of  them  ure 
taken  away  by  the  buyer,  he  muil  pay  the  rcfidue  of  the 
money  upon  fetching  away  the  rcll,  becaufe  no  other 
time  is  appointed  ;  and  the  rarnelt  given  blr.ds  the  bar. 
gain,  and  gives  the  buver  a  right  to  demand  the  goodt ; 
but  a  demand  without  paying  the  morev  is  void :  And 
it  has  been  held,  that,  after  the  eanie.1  is  taken,  tte 
fell:r  canoot  difpofe  of  the  goods  to  another,  uiilrfs 
there  is  fi<me  default  in  the  buyer  ;  therefore  if  lie  doth 
not  take  away  the  good«  and  pay  the  money,  the  fcllrr 
ought  to  reuuire  him  fo  to  do  ;  and  then  if  he  do:h  not 
do  it  in  convenient  time,  the  bargain  and  Sale  is  dif- 
foiled,  and  the  feller  may  difpofe  of  them  to  any  other 
perfon.  1  Salk.  113.  A  feller  of  a  thing  is  to  keep  it  a 
reafonable  time,  for  delivery  :  But  where  no  time  11  ap- 
pointed for  delivery  of  things  fold,  or  for  payment  of  ' 
the  money,  it  \*  generally  implied  that  the  delivery 
be  mjde  immediately,  and  pa)mcnt  on  the  delivery. 
3  Siiii.  61 .  Where  one  agrees  for  wares  fold,  the  bu}cr 
muii  not  carry  them  away  before  p-iid  for;  except  a  day 
of  payment  i?  allowed  him  by  the  feller.  AV>'  87. 

It  is  faid  a  perfc^  bargain  and  Sale  beti>veen  part:es, 
will  be  good,  though  the  fclIcr  knows  of  an  execuiioQ 
that  is  againfl  him  ;  and  dLth  fell  the  goods  lo  prcvrat 
the  fallicg  of  it  upon  them.  3  SJ.-ep.  Ahr.  i  ij.  A  iale 
may  be  of  any  living  or  dead  goodi  in  a  fair  or  market* 
be  they  whofc  they  wdl,  or  however  the  feller  come  by 
them;  if  made  with  the  cautions  required  by  Law:  Bat 
if  one  fell  my  gcois  nnduly,  1  may  have  them  again. 
De-}.  Stud.  328  :  Pak.  %  93.  If  a  man  aftim-i  thing 
fold  is  of  fuch  a  value  wncn  it  is  not,  this  v.  not  aftitia- 
ablc  ;  but  if  he  aduallf  warrarls  it,  at  the  time  of  the 
Sale,  and  not  afterward^,  it  will  bear  an  ailion,  being 
partof  thecontraA  a  CV«.  5,386,630:  \Rd,  4hr.^i\. 
Sjc  titles  J^uaitmt ;  C^uj'tdirusian  \  Contra£/  ;  Fraud; 
Maritr,  ice. 

SALET,  from  Fr.  Sa/Mt,  Saiu/.]  A  head  piece;  a 
Sale:,  or  fcoH  of  iron,  Iz'e.  Stejht.  20  R.  z.  c.  1. 

SALICETUM,  Anofier  bed.  1  In,}. 

SALINA,  A  falt-pit,  or  place  wherein  fait  is  made. 
And  feline  is  fomciimrs  wrote  for  fclmc  L  c.  a  pound 
weight.  Char:.  17  irV.  i. 

S  ALIQL^E  LAW,   Ux  ]  A  law  by  which 

males  oniy  arc  al'owcd  to  inherit.  It  was  an  ancient 
law  made  by  Psar^:  :J,  King  of  the  Franksy  part  of 
which  fccms  to  have  bjen  bofruwed  hy  our  /ien'-y  I. 
in  compiling  his  laws,  hoe  ftctrltt  ftmndum  Ugtm 
fdjcam  ftcr.a.U:r,  &c.  .-a/.  89. 

S.ALMON.  pcrion  may  take  Salmmt  in  rirer*, 
betwrcn  ifie  1  :i  cf  Jt.g^ij!  and  the  i  iih  of  ^-^verr.i'ir ;  and 
^alm.n  *rc  1:0:  to  be  i*»:ea  unr'cr  eii;h:ecr.  lathes  loni:. 


W**  ondtT  ppraUios.  S^a'j.  i  j  EJ,  1      47  :  J  ///a;  r  i;.  j 
Nanc  JhiU  fcH  uny  //V4/J.-/ Salmon  in  vcJTcl*  bctore  it  be 
vicwcJ.  u:ili'rt  the  barrel  cc}:;cain  forty-i'AO  gMtoaf,  and  ' 
tbe  hair  bai rcl  tweniy-onc  gallon*,  well  pacfeerf,  and  (he  i 
grcai  Sa!inon  by  'u(Jf,  and  fin^ll  t'llU  by  thcmttlvrs.  iSc 
an  pain  10  lorfrtt  for  every  v-ffcl  6j.  SY.  21  £</.  4. 

c  2.  1 1      7.  f  23. — Salmon  not  10  be  ukcn  ' 

in  ihe  Tl\'>rHti  bsiwesn  '24ih  jia^p  nnti  ti;h  Noi-ml*-'--  j 

9  Jfitf.  f.  s6  — -Filhraongcrs  prohibited  to  buy 
SaliD.itiun.Urr.xpounJs weight.  St.^C-a  i.r.iS.— Sal- 
imn  miiy  be  tilecn  in  the  }(iWtbcW':c:\  1 H  January  and 
I5th5//.'f»:^f»-.  St.2iC(o,2.  <,  26.  Sec  far.h^r,  title  /"i/j. 
<  SAI.TATOKlUM,  A  ilrcr-lsap :  /^a£fM  u^-w 
Ssl^^corium  />/  fans  Je  S.  Fat.  t  i.V  3. 

SALT,  'i  lie  pice  of  Salt  ii  to  be  (■■:  ■  ■  '  ■ 'I  .'s  of 
the  peace  in  tlicir  Seffion< ;  and  pen  .1  a 

liigbcr  rate  (ball  for(eit,5/.    Alfo  Si  '  v.  by 

weight  afer  the  r-ue  of  56 /A.  tr>  c  , -.n  j  .r  ihc 

!ik:  perMty.  StK  Jlait.  •)  H  t!'  i.f.31.  ^44, 92: 
9^^^  IC  */■'■  (  6.-— A  duty  is  impot'cJ  on  Sa!t ;  pits  to  he 
eiu'trcd,  lie.  at  in?  Salt-oflicc  on  pa.n  of  40/.  pcna'ty  ; 
and  pff^prictors  rexoving  S-iIt  from  any  pit,  brrforc 
weighed,  in  prefcnce  of  tkc  proper  officer,  to  forfeit  20/. 
!cz.  S.'nti.  loiJ  II  W.  3.  f.  22  :  I  /fun.  /?.  1 .  r .  2  i  — 
The  duties  on  Salt  made  in  thi^  kingJom  were  t-ikrocff, 
and  duty  on  /crc'ign  SaU  to  continu-,  cxcrpt  for  the  ifiv 
//,!>  fifhcry,  by 3  (-Vs.  2.  c.  20.  Sircc  then,  the 
duties  01  Saic  have  been  revived  and  conitnued,  to  be 
inanflgcd  by  comraiffioncrs,  CJV.  who  may  grant  licence^ 
to  crctl  houftji  for  refining  of  RocJt-Salt, at  certain  places 
in  the  counties  of  Ej^x  and  Si/^x.  S/ats.  5  Gfo.  z  c.  6  : 
7  GfO  2.  c.  6.— The  SkIe  duties  coniinued  for  a  further 
ter.n,  and  under  the  fame  provijions,  Uc.  with  a  cla-jfe 
of  loan  of  joo.ccc/.  And  proprietors  of  Salt-works  in 
ScctlanJ  Mt  not  to  pay  their  work-people  in  Salt,  under 
the  penally  of  2c/.  Stat.  8  Gio.  2.  c.  i^.— Tiic  Salt  d-j- 
lie)  further  continued,  with  a  loan  of  1,200,000/.  at  4/. 
ftr  cent.  int;:rcft,  i^c.  Rock-S^U  may  be  ufed  in  the 
making  of  Salt  from  fea-water  in  works  in  Wales,  pay- 
ing the  duties  on  both.  14  Geo.  z*  c-  22.~The  Sale  du- 
ties are  made  prrpctual  by Jlat.  26  Geo.  2.  e.  3,  The  du- 
ties on  this  article  arc  further  regulated,  frauds  guarded 
againll,  and  proi-ifions  made  as  to  the  ulc  of  Salt  in  the 
filhcriet,  by  a  vatl  variety  of  lUtutes.  Sec  Jlaij.  26  G.  2. 
r.  32  :  5  G.  3.  c.  43  :  izO.  3.  <.  58  :  19  G.  3.  c.  52  : 
20  Geo.  3.  c.  34  :  21  Gfj.  3.  c.  39  :  26  G«.  3.  c.  go  : 
2;  Grs.  3.  c  58,  63  :  26  Geo.  3.  c.  36,  81. — As  alfo  this 
Diilionary,  title  i^avigalian  Adt  \  and  Bura^s'J.iJi.  title 
ExiiJ't  {S*t/t). 

Salt-Duty  in  l^sndcN.  There  is  acuHom  duty  in 
the  city  of  UnJoa  called  Cranage^  payable  to  the  Lord 
Mayor^  ^V.  for  Salt  brought  to  the  port  of  LundoMp 
being  the  twentieth  part.  Cir.  Lib.  125. 

Sat  T-p£TRE.  What  quantity  to  be  delivered  yearly 
into  the  royal  Ilores  1  Ann.jl.  i.  e.  iz.^  113.  The 

King  may  prohibit  the  exportation  of  it ;  jfaJ.  29  Geo.  2. 
<.  16.  4  I.  Sec  title  Gu»pa\vt/tr. 

Salt  Sil\'er»  One  penny  paid  at  the  feaft  of  Si. 
Marjin,  by  the  tenants  of  lomc  manor>,  ai  a  commutation 
for  the  fcrvice  of  carrying  their  Lord's  Salt  from  market 
lu  hii  larder.  Paroih.  jinliq. 

SALTUS,  a  high  thick  wood  or  forcft.  See  !ie/*Hi, 

SALVA  GARDA;  See  Snfe-gimrJ. 
\ox  .  II. 


SAlh'AG/. ;  See  title /'jAr-ifff.- i;  C>. 
SALVAGIUS.  Wild,  fiva^e.  /^af.Cart.  1  Jcl: 
.SALUTK,  S.i/uj.]  A  coin  made  by  King  l/ea.V. 
afiT  his  canquclis  in  France;  ubcreon  thearms  of  Ffanet 
ai:d  E/r^fanJ  were  (laaipcd  and  quartered.  Sib-wc'i  Chiar, 
$"9 

S  ANC  PA  .Thcfcliqnes  ofth*  faints ; Jicrarf/y/:e  dnfXA 
waj  to  make  oath  0:1  iltofc  rcliqu-r!,         Ca  iut.  c  57. 

SANCTUARY.  Sttn.'.'usThm  ]  A  piacc  priviieged  far 
the  fafegQsrd  of  oiT.-n^Jrrs*  livcj,  bcirg  fouhdeLl  opon  the 
Law  ot  merry,  a  id  the  great  reverence  and  dcvecion 
'.'.hichthff  Prince  b^'ars  to  the  plucc  ivhrrcurin  he  gr*nii 
f  xh  piivilc^c.  S\ti:laaries  were  fiiligiauted  by  King 
^ur/i./ to  our  churclict  atul  ihr-ir  prcc:rCt»;  and  amotig 
all  other  r.iticnj,  our  ancirrt  K:ng*  of  Engljr.J  fcem  10 
have  attributed  moil  to  ihofe  Sarfiuaric!,  pcraiitli[>i; 
tHcm  to  (belter  tu;h  as  had  comsnitxd  bath  felonies  and 
trciKms;  fo  as  uitliin  loriy  Ujvi  ihry  a;;kruAlfdge(| 
their  fi!ul:,  .^nd  fubmitted  thcmfi-'vc*  to  b.-ir.iihmrnt  j 
during  which  fpace,  if  any  layman  cxpe'Ieii  tUm  he  wa» 
excommunicated;  and  if  a  cleik,  lie  wa^  made  irre- 
gular. JW.ir.  irejl.  Jr.n.  iS;  :  S.  P.  C.  2.  cap.  jg  ; 
Fha,  l:b   I.  f.  29 

St.  yjjti'i  of  Bi^jfrfy  in  f^ri^ire  had  an  eminent 
San;)uary  belonging  to  it  in  the  time  of  the  Saxom : 
And  5/  Bjficns  in  C/nrtvoU  h;id  the  like  granted  fey 
anfisnai  935  ■  hiU  f'  t/tmiKBtr  grant 'J  by 
Kii:g  Ej^.vai-J  t*)e  Confeflbr  :  and  St.  Martin  le  GionJ 
in  Lcfj/faK.  2 1  ilea*  S,  (jff. 

Saaduariei,  it  hus  been  cbfcrved,  did  not  gain  the 
name  of  fuch  till  they  had  the  Pope's  bull,  though  they 
had  full  privilege  of  e.vcmpiion  from  temporal  Court* 
by  the  King's  grant  only  :  But  no  Sanftuary  granted 
by  general  words,  extended  to  high  trcafon  ;  though  it 
r-ctended  to  all  felonies,  except  facrilege,  and  ta  at!  in- 
ferior crimes,  not  committed  a  Sandtiary  man  ;  and 
it  never  was  a  pratedlion  againil  any  a^ion  civil,  any 
farther  than  to  fave  the  defendant  from  execution  of 
his  body,  l^e.  z  Haivi.  P.  C.  e.  32. 

While  thit  proteflion  azainfl  jullice  remained  in 
force,  if  a  peiibn  accufed  ofany  crime  (except  trcafon. 
wherein  the  Crown,  and  faetitcge,  wherein  the  church, 
was  too  nearly  concerned)  had  fled  to  any  church  or 
church-yard,  and  within  forty  diys  after  went  in  fack- 
cloth  and  confeffed  himfclf  gn'Uy  before  the  coroner, 
and  declared  all  the  particular  ctrcuiribnccs  of  the  of- 
fence ;  and  thereupon  took  the  oath  in  that  cafe  pro- 
v^d?d,  T/Zz.  that  he  abjured  the  re^Ini,  anfl  would  depart 
from  thence  forthwith,  at  the  p^ri  thatlhoulj  be  afTi^r.eJ 
him,  and  would  never  return  without  leave  from  the 
King  ;  he  by  this  means  faved  hii  life,  if  lie  obfervcd 
the  conditions  of  the  oath,  by  going  wiOi  a  crofs  in  hi> 
hand,  and  with  alt  convenient  Ipeed,  to  the  port  afiigncd, 
and  embarking.  Kor  if,  durir.g  this  forty  d;iy:'  privi- 
lege of  San^uarj ,  or  in  his  road  to  (he  fia  fiuc,  he  ft*as 
a^f 'chcniicd  and  arraigned  in  any  Court,  for  this  fe- 
lony, he  might  plead  the  privilege  of  Sanfluary,  and 
had  a  right  to  be  rem;tndcd,  if  taken  out  againlt  his 
nil!.  Hut  by  t>tis  abjur.ition  his  btood  was  attainted, 
and  he  forfeited  all  iiis  goods  and  chattels.  The  im-nu- 
.  niry  of  thefc  privileged  places  was  very  much  abridged 
by  the  /u.i,  27  ///w.  8.  f.  19  ;  52  ^Jtn.  8.  c.  12.  And 
now,  by  the y.'j/.  21  Jai.  1.  c.  28,  all  privilege  of  Sanc- 
4  N  tuary. 
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tuary,  and  ahjiuaiion  conr<queni  ihereapon,  is  utterly 
ukm  iivjy  and  abolilhed. 

There  wcic  fevcral  ll»iuics  itiadc  relative  to  Sififlu- 
aries,  ivhihl  ihcy  cxillcd,  viz.  Jri.  Cltr.  9  EJ.  2.  /.  i. 
«.  10, 15  :  zR.  J.  /.J.  f.  3  :  4  //.  s.  r.  «  :  ai  //.  8. 
(.2:  21  U.S.  C.2,  f  14.  By>6//.  8:  ij,  Sananary 
was  taken  from  offcndcri  in  high  treafon.  Sec  further, 
titles  i/^,<r.7.'/s«  ;  Jrrtjl  \  rrtvi/egi  I. 

SANDALp  A  inerchandtfe  brought  into  EngUnii ; 
and  a  kind  of  red  bfarded  wheat.  Sec/u;.  j  R.  1.  c.  1. 

SAND-G.^VEL,  A  p.i)ment  due  10  the  lord  of  the 
manor  of  Ro^iUy  in  the  county  of  Ghuztjltr,  for  li- 
berty granted  to  the  tenant;  to  dig  Sand  for  their  com* 
mon  ufc.  Tayl.  IhJI.  Gavtl.  113. 

SAN.=  MRMORY,  i.,  ?ttfc&  and  found  mind 
and  Memory,  to  do  any  lawful  ad,  ISc,  See  title  Idimi 
*»d  Lknainkt. 

SANGUINEM  F.MERE.  Was  where  villeins  were 
bound  to  buy  or  redeem  their  blood  or  tenure,  and  make 
themfcives  freemrn."        nigtr  }ltuf. 

SANGUIS,  \i  taken  for  that  right  or  power,  which 
the  chief  ion!  of  the  fee  had,  to  judge  and  determine 
calei  uhere  blood  was  Ihcd.  Men,  jing.  tern,  i.t,  1021. 

SANG  and  SANC,  OU  fr.  Blood. 

SAR  ABARA,  Acovcring  for  the  head.  Met.  W'iflm. 
urn.  H95. 

SARCLIN-TIME.  from  ?t.Sartl,r,  Lat.  Sarclwi.] 
The  time  or  feafon  when  hulbandmen  weed  their  com. 

Ci^;u///. 

SARCULATURA,  Weeding  of  corn  :  l/na  SarcU. 
lura,  the  tenant's  fervice  of  one  day's  weeding  for  (he 
lord.  Pitntit.  A.tiiy.  403, 

S.^RKE.  Illeof;  iitc  Jcr/n. 

SARKELLUS,  An  unlawful  net  or  engine  fur  de- 

flrcying  fi:li.  Jn^mjit.  J  ^'iic.  itano  1 2  54. 

i.ARPLKR  OF  WOOL,  Str^ftra  /<f»,r,  otherwife 
called  a  pockrc]  Half  a  rack.  FUta,likx,  c.  \t. 

SARSAPARILLA,  May  he  imponcd  from  the 
rUtiH  plantations,  l^c.  if  of  the  growi)^  of  Amerita, 
Jlat.  7  Anm.  c.  8.  See  title  Navigation  ASj, 

SART*  or  JJiirt,  A  piece  of  woodUnd  torned  into 
arable.  Sec  J£art, 

SAR.UM.  Sah/ury,  There  was  a  form  of chorch- 
frrvice  c;it!cd  ftiumUm  ujum  Saivm,  compofed  by  Of- 
^lend  the  fecond  Bifhop  of  Sar-.im  in  the  time  of  ifiluam 
the  Conqueror.  lUlUagpjfd^  p.  i-.  tel.  B. 

SASSr.,  A  kind  ofwear*vi:h  flood  gaiei,  mofi  cam- 
mon!)-  in  navi^jbl'?  Ant!  cut  rivers  ;  for  tnc  djmtr.ing  and 
ihatting  up  ar.d  locfmg  ihc  ftrt^am  of  \v.itcr,  as  cccafion 
require.*,  for  the  bccter  pa[iiiig  of  bu.itv  and  bargee: 
This  in  the  Well  of  ^n^Iand  is  cabled  a  Lock ;  and  in 
iome  places  a  iiluice.  CoxviU, 

SASSONS.  Tne  corruption  of  Sax:ns,  a  name  of 
contempt  lorroerly  given  to  the  Eugl'rjht  while  they  af- 
fe^ed  to  be  called  Anglo  ;  they  are  Hill  fo  called  by  the 

SATISFACTION.  Is  the  giving  of  recompencc  for 
an  injury  d^ne  ;      the  payment  of  money  due  00  bond, 
jcdgmcnti  iZc.    In  which  lall  cafe,  it  muil  be  entered 
record.  2  Lil.  Ahr^  495.  Sec  title  Paymtnt. 
Where  money  given  one  by  will,  fliall  be  held  to  be  in 
Saujfa^on  of  a  debt,  and  where  noi ;  fee  udc  l^^acj, 
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As  to  pleading  SattsfaAion  in  cafes  of  trefpafs,  fee  cities 

SbfriJ;  OJUtrji  Jujhrti\  Tre/pa/i,  itQ. 

SATURDAY'S  STOP.  Alpacc  of  lime  from  cver- 
fong  on  SaturJay  till  fun-rifin^  on  Mcrnfar,  in  which  ic 
was  not  lawful  to  take  falmon  in  ScotlanJ,  and  the  North- 
ern parts  of  England.  MS.  Co^vfll. 

SAVER  DliFAULT,  Is  a  Law  term  fignifying  to 
excofe.  as  when  a  man  haviug  made  default  by  not  ap- 
pearing in  Court,  lit.  comes  afterwards  and  alleges 
good  caufe  for  it,  viz.  Imprifonment  at  the  time,  or  the 
like.  Bctk  Ens.  See  title  D.-r'uui't. 

SANKEFIN.  Fr.  Sangl  i.e.  Sangnu,  Fin,  Finis.} 
The  determination  or  final  end  of  the  lineal  race  and  de- 
fcent  of  kindred.    Britten,  (.  119. 

SAURUS.  A  hawk  of  a  year  old.  Braa.  lit,  5.  tr.  1. 

c.  2.  part  I. 

SAXON  LAGE.  Saxon-laga,  Lex  Saxcnym."]  The 
Law  of  the  Weft  Saxomt  by  which  they  were  governed. 
See  title  Merekfniagc.  4  Comm.  f.  33. 

I'he  reafoh  whv  fo  many  tr.-iccs  of  the  Saxon  Laws, 
language,  and  cutlo-ns  are  to  be  found  in  Ea^lunJ,  arc 
thus  Ititcd  ;  Robirtjent  in  his  Hillory  of  Emperor  Cb,  V. 
fays.  The  Saxcm  carried  on  the  conqueft  of  that  country 
with  the  fame  dellruAive  fptrit.  which  dilHnguifhcd  the 
other  barbarous  nations.  The  ancient  inhabitants  of 
Britain  were  either  exterminated,  or  forced  to  take 
(heltcr  among  the  mountains  of  H'aUs,  or  reduced  into 
fcrvttuJe.  ii'hc  Saxin  government*  laws,  manners,  and 
language  were,  of  confcqucnce.  iotroduced  into  Britain  \ 
.ind  were  fo  perfectly  eftablifhed,  that  all  memory  of 
the  inllitutions  previous  to  their  cotiquefl  was  aboHOied. 
Bchrrtf.  i.  197.  A*f//  IV.— As  to  the  laws  of  the  SaxoBt, 
for  pu:ung  an  end  :o  private  wars.  Sec  Id.  28^. 

SCAQINI,  .\  word  ofrd  for  wjrdens  at  Lynne  in  AV- 
/eli.  Kir/.  Cuarl.  H<n.  8. 

SC.VLAM.  Ai/calamt  The  oU  way  of  paying  no* 
ney  intj  the  Exchequer.  The  ShcrilF.  CsV.  is  to  make 
payment  ad Jialam,  t.  fclvertf  prattr  ^komlihel  rnunc- 
ra.'hm  i'llra/aijex  dtnjrjos.  Stat.  It  .  t.  And  at  that  time 
fixperscc  fuperadded  to  the  pound  made  up  the  foil 
weight,  and  near!/  the  imiin&c  value.  This  was  agreed 
upon  as  a  mtdiuM  Co  be  the  common  eftim:tte  for  the  dc- 
fei^ive  weigh:  of  money  ;  thereby  to  avoid  the  trouble 
of  wc'?n.n5  i:  when  brought  to  the  Exciicqocr. 
Lav-nia' i  f,JJufCn  Cein,  p.^  :  Ualt's  Shcr,  Accoand,  21. 
See  Ptnjaoi. 

SC.-kLINGA,  A  quarry  or  pit  of  fhmes.  or  rather 
flates  for  covering  h^jfes :  French  e/cailtre,  whence 
feeling  of  houlc!,  'Jc,  Mca.Angl.        a./,  130. 

SCANDAL,  A  report  or  tumour,  or  an  aflioa 
whereby  one  is  alfronted  in  public.  See  Lil/l, 

SCAND'L     Ot     luPEtiTIHENCE     IN     BiLLS  IK 

Etij/iTY.  If  a  Bill  in  Equity  contain  matter  cither 
fcuiidal'ius  or  impcriincrt,  the  defendant  mr.y  rcfufe  10 
anfwcr  it,  itTl  fuch  Scandal  or  Impertinence  is  expunged, 
wliich  ii  done  upon  an  order  to  rrfer  it  to  cue  of  the 
Mailers.  3  Comm.  442.  See  titles  Cbanfrji  Lthtl  i. 

SCANDALUM  MAGNaTUM. 

Words  fpokcn  in  derogation  of  a  Peer,  n  Judge,  or 
other  great  officer  of  the  realm  :  Tnefe,  tho  ugh  they 
w^uld  not  be  adiocab!c  in  the  cafe  of  a  commoo  prrfon, 

yet 


SCANDALUM 

■  yet  when  fpolceivin  difgrace  of  fuch  high  and  refpcfl. 
able  charatten.  they  amount  to  an  atrccioui  injury, 
which  ij  retirtni'd  by  an  ai^ion  on  the  cafe,  founded  on 
cbe  ancient  lUtuies  ;  as  wcil  on  behalf  of  the  Crown  to 
inflift  the  punifliment  of  imp  ilunmcnt  on  the  offender, 
as  on  behalf  of  the  party  to  recover  damages  for  the  in- 
jury fudAined.  3  Ceratn.  c.  8.  p.  124. 

The  laws  on  which  thii  a^ton  is  grounded,  arc_/7*i;j. 
/r^w  I.  3  E.  I.  f.  34:  a  Jitib  z.  Ji.  I.  t.  5,  which, 
alter  fpcaking  of  **  devifort  ot  falfc  news,  and  horrible 
lies,  of  Prelates,  Dukes,  EarU,  Barons,  and  other  nobles 
and  great  men  of  the  rialm.  and  alfo  ol  liic  Chancellor, 
Treafurcr,  Clctk  of  the  I'rivy  Stal,  Steward  cf  the 
King's  houfe,  JuJlices  of  the  one  Ucnch  or  of  the  other, 
and  other  great  ctHccrs  of  the  realm,*' rnaf),  "  'i  hat 
nooe  contrive  or  tell  any  falfc  news,  whereby  difcord  or 
(lander  may  grow  between  the  King  and>his  people ;  or 
contrive  or  tell  any  falle  things  of  Prelates,  Lords, 
and  of  others  aforefaid,  u  hereof  difcord  or  Aander 
might  rife  within,  or  any  Scandal  to,  the  realm  ;  and  he 
who  doth  the  fame  fhall  be  imprifoned  till  he  have 
brought  him  forth  that  did  fpeak,  the  fame."  This  lia- 
tuteis  recited  hyjiat.  izR.z.c.  1 1;  and  thereby  it  is  fur. 
ther provided,  that  the o^ender  not  producing  his  author 
fliall  be  purtilhed  by  the  advice  uf  the  Council.  4  InJI. 
51  :  4  Ctf.  11, 

At  the  lime  of  making  the  law,  on  which  this  a^lioo 
is  founded,  the  confliiudon  of  this  kingdom  was  martial, 
and  given  to  arms ;  the  very  tenures  were  military,  and 
fo  were  the  fervices;  as  knight- fcrvicc,  cafllc  guard, 
and  efcuage  ;  fo  that  al!  provocations  by  vilifying  words 
were  revenged  by  the  fword,  which  often  created  fac- 
tions in  the  Commonwealth,  and  endangered  the  Go- 
vernment itfcif;  for  in  thi!>  kind  cf  quarrels  the  gre.at 
men,  or  Peers  of  the  realm,  ufuaily  engaged  their  vaf- 
fals,  tenants,  and  friends  ;  fo  that  Laws  were  then  made 
againil  wearing  of  liveries  or  badge.<,  and  againft  rid- 
ing armed  ;  therefore  it  is  that  the  J}at.  IVepm,  2,  ap- 
points  that  the  offender  Oiall  fuffer  imprifonment  until  he 
produces  the  author  of  a  falfe  report.  2  Mod.  156. 

This  aflion  or  public  profccution  for  Jean,  mag,  is  co- 
tally  different  from  the  aAion  of  (lander  in  the  cafe  of 
common  perfons.  I'hc /caadalum  magnsium  is  reduced  to 
no  rule  or  certain  definition,  but  it  may  be  whatever  the 
Courts  in  their  difcretion  (hall  judge  to  be  derogatory 
to  the  high  charafler  of  the  perfon  of  whom  it  is  fpoken : 
a*  to  fay  of  a  Peer,  "  that  he  was  no  more  to  be  va- 
lued  than  a  dog  which  words  would  have  been  per- 
fectly harmlefs,  if  uttered  of  an  inferior  perfon.  Bu//. 
;V./'.4. 

Though  this  aflion  isnow  feldom  or  ever  reforted  to, 
It  may  be  matter  of  fome  utility,  as  well  zi  curiofity,  to 
pcrufe  the  following  determinaiions  on  the  fubjc(1 : 

J,  frho  may  bring  thit  Ailicnt  and  far  i^hat  tt^ttrds 
,  ft  lUi» 

W,  Of  the  Precttdingi  :n  thii  ASim, 

T.  \r  hath  been  held,  that  the  King  is  not  included 
in  the  words  great  men  of  the  realm,"  as  the  (latute 
begins  with  an  enumeration  of  perfons  of  an  inferior 
rank,  as  PrcUtcs,  Dukes,  tfc.  Crmp,  JurifJ.  19,  35. 


M  A  G  N  A  T  U  M. 

Scandalizing  the  marriage  of  King  Htn.  VIU.  wilH 
Aniif  Bul/ati  was  declared  trcafon,  by  y/at.  25  //f»-  8- 
cap.  22. 

Alfo  it  is  held,  that  a  woman  noble  by  birth  is  not  en- 
titled to  this  action.  Crotnp.  'Jurif.  34. 

i  It  hath  been  adjudged,  that  thou;;h  there  was  no  Vif- 
count  at  the  time  of  m.iking  this  Uatute,  (the  firfl  Vif- 
count  being  fohn  Btaums-u  who  was  created  Vifcount, 
I'&Htn.  6.)  yet  when  created  noble,  though  by  a  new 
title,  he  \ws  entitled  to  his  adion  on  this  Uatuttf.  Cro, 
Car.  136  :  Paltrt.  565,  S-y  an.f  S,a/  (Vifc.)  v.  Hffphtnf. 

Alfu  it  hnih  b^en  adjutlgcd,  that  fir.tc  the  Union,  a 
Peer  of  ScctUnd  may  ha\e  an  adion  on  this  flatutc,  and 
that  it  is  not  ntctiUry  for  bim  to  allege  that  he'  hath  1 
feat  and  voice  in  Parliament ;  »^r  by  Jlnt.  5  A-'-.n.  r.  8, 
art.  23,  All  Peers  of  ScctleMd,  after  the  Union,  (]»all  be 
Peers  of  Great  SiL'ait:,  and  have  rank  and  precedency, 
Wf.  be  tried,  t^r.  and  enjoy  all  privileges  of  Peers  as 
the  Peers  of  EngLnd  now  do,  or  hereafter  may  enjoy  ; 
except  the  right  .ind  privilege  of  fining  in  the  Moufe  of 
Lords,  and  the  privilege  depending  thereon.  Can.  439, 
Fu'.klcnd  Ld.  V.  Ph:fps. 

ft  hath  been  contended,  that  no  words  of  fltnder 
are  punilhablc  by  this  ilatute,  unlefs  they  are  aflionable 
al  Common  Law;  n.id  that  they  are  only  aggravated  by 

,  the  (latute,  which,  in  this  refpefl,  is  like  the  King's  pro- 

j  clamaiiou.  2  Mod.  161  ;  Frtem.  212. 

But  the  contrary  hereof  fecms  to  have  been  holden  in 
moll  of  the  cafes  on  this  head,  and  not  svichout  reafon  ; 
a;  it  would  be  to  no  purpofc  to  make  a  law,  and  thereby 

,  to  give  a  Peer  an  atflion  for  fuch  ftords  as  a  common  per- 

I  fon  might  have  before  the  making  of  the  Hatttic,  and 

,  for  which  the  Peer  himfelf  had  equally  a  remedy  by  the 
Common  Law;  and  therefore  the  dcfign  of  the  ftaiute 
mull  be,  not  only  to  puni(h  fuch  things  as  import  a  great 

'  Scandal  in  tbemfelvcs,  or  fuch  for  which  an  .iftion  lay  at 
the  Common  Law,  but  alfo  fuch  things  as  favoured  of 
any  contempt  of  the  perfons  of  the  Peers  or  great  men  ; 
and  brought  them  into  difgrace  wiih  the  Commons, 

I whereby  tlicy  took  occafion  of  provocation  and  revenge. 
z  McJ.  156. 
It  hath  been  obferved.  that  no  a£lion  was  brought  on 
this  (latute  till  too  years  after  the  making  thereof ;  the 
I  Lords  ftiU  continuing  the  military  way  of  revenge  to 
which  they  had  been  accullomcd.  z  M-id.  156. 

The  firh  cafe  on  this  flatote,  faid  to  be  reported,  is 
in  Keilvj.  where  the  Lord  Beaachamp  brought  an  a£lion 
of  fan.  rn.ig.  againil  Sir  R'tebard  Crefis,  for  that  the 

I faid  Richard  had  fucd  out  a  writ  of  forgery  of  falfc  deeds 
againil  him  ;  and  it  was  held,  that  the  taking  out  the 
writ,  being  doQC  in  a  legal  way,  and  in  a  court;  of  juf. 
,  lice,  thea^iondid  not  lie.  KeU'Vj,  26,  27  :  3  ^f6d.  164, 
I  cited. 

I     Sean,  mag.  brought  for  faying  of  a  Judge,    You  arc  a 

I  corrupt  Judge,"  and  held  ailionablc.  Cromp.  Jurif.  1J5  ; 

■  Ld.  Ch.  J.  /Jvrr's  cafe— So  for  :hefe  words,  •*  He  im- 
prifoned mc  till  I  gave  him  a  releafc."  3  /.««.  ^76  ;, 
Lord  lyimbejiiti  cafe,  cited  Frttm.  221 . — So  ihcfe  worJ . 
"  You  have  writ  a  letter  to  me,  which  I  have  to  ihr>. 
which  is  againft  the  word  of  God,  again!l  the  Queen  - 
authority,  and  to  the  maintenance  of  fupcrftition,  an  i 
that  1  will  (land  to  prove  againft  yoj were  hrld  ac- 

I  tionablc,  and  500  marks  damage*  given.  Cro.  Ehz.  1. 
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Sijhspcf  Norwich  v.  Prkkett. — So  of  (hefe  words,  '*  My 
Lord  MtrJatu  did  know  that  Frude  robbi;d  Shr&o/t,  and 
bid  me  compound  wilh  Shcthah  tor  the  (amCtand  laid  he 
would  fee  me  fatisfifd  for  the  fame,  though  it  coft  him 
too/,  which  I  did  tor  him,  being  my  mjftcr,  otherwife 
the  evidence  I  could  have  given  would  haic  hjrged 
FruJt.**  C40,  £'tz.  6;  :  Tur  ihci'e  words  wiittcn  In  a  U-t- 
Ur,  "  I  have  heard  that  your  Lordfhip  hath  fought  by 
anchariuble  mean&  to  beiefi  mc  of  my  life,  lands,  and 
libeity,*'  an  adion  lies.  Alotr  t^z  :  L:f.  Lumhy  v.  Fex, 
4  O.  16.  That  the  afli&n  as  %vcll  lies  for  words  written 
as  thofc  fpckcn  ;  fc"e  a  Slv=iv.  50J. 

An  aft;on  of  Jlan.  mag*  was  brought  for  thcfe  words, 
•*  There  ate  more  Jcfoitscome  \ii\o  L  '^f a nJ  fincc  the 
liarl  o(  NzriLam^icn  was  Lord  of  the  Cincjuc  Pons  than 
everihcrc  were  before," and  held  adlionable.  izCo,  132. 
]n Jean.  mag.  for  thefc  words  fpokcn  bv  a  parlon  in  the 
pulpit,  "  '1  he  Lord  of  Ldit/iir  is  a  wicl:ed  and  cruel 
man,  and  an  enemy  to  the  Reformation  in  Eng/oKJ."  ad- 
judged actionable,  and  500/.  damages  given,  2  Siif.  2i. 

So  thcfe  words,  "  The  Ear!  of  F.wr.broke  is  of  fo  little 
enccm  in  :he  country,  that  00  man  of  repuLaiion  hath 
any  cllcem  for  him«and  no  man  will  take  his  wo:d  for 
2^.  and  no  man  of  reputation  values  him  more  than  1 
do  the  cirt  under  my  feet;"  were  J.eld  a£lionab!e. 
thoQgh  fa:d  they  would  not  be  fo  in  the  cafe  of  a  com- 
mon perfon.  Frtem.  49. 

Jf  one  fays,  *'  1  met  J.  S.  whom  I  do  not  know,  but 
my  Lord  P.  fent  after  me  to  take  my  purfe  an  adion 
of JcanJalum  ira^aatxm  llest  though  not  politivcly  f.iid 
jDy  Loid  P.  fciit  bim,  or  that  it  was  to  take  the  puri'.: 
fcionioufly  ;  which  laft,  in  cafe  of  an  action  by  a  com- 
iDon  pcrfoo,  might  be  a  gcod  cKCcption.  1  Ltv.  277 : 
1  SiJ.  434 :  2  Kih.  557  ;  fc*  of  Pdcrhr^uib  v.  Sir  "jcbn 
AJcrdaat.  Vide  i  Sia.  133:  i  Kro.  K13:  j  Lev.  ii^g, 
Waiqtus  of /?rri^'._/?.r  v.  Prt\y  If 'or.c  fays  of  a  Peer, 
"  He  is  an  uiworthy  oiaa,  and  a^is  ag^inll  law  and 
ivafoo  ;**  an  a^ion  of  jlat  r.-.-j.  lies,  notwithtianding 
the  rfcrds  are  gcn.;ra!,  ard  charge  him  uith  muhiog  cer- 
tain :  and  fo  adjudged  by  Ssrr^t  M.:'fwT,  and  Stra^gt, 
qgAijiil  the  opin  0:i  of  jf/iuu  ^  who  (ai^  the  llatute -ex- 
tended not  to  words  of  to  Imall  anc  trivial  a  nature, 
but  to  fuch  pn'y  which  tvrre  cf  gicatcr  magni'.utfe,  by 
which  difcord  might  arif.*,  is^;.  and  thtrcfcri.  ti.e  words 

horrible  hes"  were  irfcrtcd  in  the  lh:mc.  Note ;  the 
R;tlc  W:i  down  by  t  ie  Court  in  thi«cafe  was,  that  woids 
thcuid  not  be  coiiftrucJ  cither  in  a  rigid  or  miM  fenfjr, 
hot  according  to  t!:e  grneial  acd  natiiul  meaning  and 
agreeable  to  the  cemmon  un^ciftaDd  ng  of  all  j,if:i. 
zhiei  iji.  '3c  :  i  M/>J.  23::  fnat.  110:  Lord  To^Ktif- 

U-  It  is  nc«  ckarly  agreed,  tlu:  though  th.'re  be  no 
cstpros  woiJ>  in  (Tic  jVttute  which  give  an  adiun,  yi  t 
the  pafiy  ir.f-ircJ  nsay  oijii.t-in  onr,  en  this  principle  ot 
Law  ;  lliat  when  a  ilatote  prohibits  ihe  doi'ig  of  a  thing, 
which  if  done  mi^ht  be  p'cjudicrsl  to  rtnsther^in  f-jch  a 
•V  ha^c  an  aft  I  oa  on  that  vcry.ftaiote  for  his 

r.  ihe  aclijn  is  10  be  nrougnt  tam  fro  tlcmiKt 
r<^i  j.rofti^j9t  yet  the  p.-.rty  it  to  recover  all  the 
(ti^agcf.  I  P,  Wms.  630.  If  the  wctvls  ire  aifti-oab!e 
at  Ct'ir.mca  Law,  the  t*eer  hath  his  ctcdion  to  proceed 
cu  the  Hitaif,  or  at  Cjin=loa  Law.  Frttat.  49.  it  hath 
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been  held,  that  this  being  a  general  law,  the  pIslrtifT 
need  not  recite  it  particularly  ;  and  that  if  he  fcts  forth 
fo  much  thereof  as  fhcws  his  cafe  to  be  wi:htR  the  iti- 
luie,  it  is  fufficicnt.  Crs.  Car.  139:  2  S:J.  n  ;  Fre^, 
425.  It  is  now  fettled  that  no  new  trisl  is  to  be  granlcJ 
US  Jean.  mag.  for  excctTive  damages  ;  which  poict  feerai 
to  have  been  firli  determined  in  the  cafe  of  Lord7cw«/- 
bet:J  V.  Dr.  Hughss^  where  the  Jury  gave  40ca'.  da- 
mages, a  MoJ.  151  :  1  McJ.  231. 

It  has  been  ruled,  that  \r,J<an.  ma^.  tlie  defendant 
cannot  juftify,  let  the  words  be  ever  fo  true,  bccaufe  the 
aftion  is  brought  raw,  io  which  the  King  is  con- 
cerned;  but  it  hath  been  held,  that  the  defendant  may 
explain  the  word*  by  ihcwing  the  occafionof  fpeajcingof 
them,  ard  thereby 

done  in  Lord  Crun-iiU's  cafe.  4  Ct.  14:  2  McJ.  166  : 
fretm.  7zc:  Psj,6  67. 

In  Jinn  «.7j.  ihc  Court  ui!!  never  change  the  lYiri/ 
on  the  common  aSiJavit  that  the  words  weie  (poksn  in 
another  county,  becaofc  •  Scandal  raifed  on  a  Peer  of  tho 
realm  rcflefis  on  him  through  the  whole  kingdom ;  aod 
he  is  a  pcrlon  of  fo  great  notoriety,  that  there  is  no  nc- 
ccfliiy  of  his  bcirg  tied  do*n  to  try  his  ciofe  among  hit 
neighbourhood.  Carik.  400  :  2  Snii.  668.  Vide  1  Liv. 
56:  lAVi.5t4:  I  i/rf  ilt5  :  iiljW.216. 

Bui  in  the  cafe  of  Lord  Sha/ujiurj  v.  Graim,  the 
Cou  t,  ia/can.  mag.  on  a  fpecial  affidavit  of  the  plaintiS  'i 
power  and  inlerelt  in  the  ctuniy  where  the  aclion  uai 
laid,  made  a  rule  for  changing  the  wcir  ;  but  note,  th;l 
the  books,  which  report  and  cite  this  cafe,  mirnlion  it  ;i 
a  cafe  of  the  limci,  and  ih.it  it  was  n»Hng  to  the  "—.it 
influence  that  i.ord  liad  in  the  city  of  LctiJ::,  that  the 
Couit  varied  fro.Ti  the  general  rule,  and  which  rcle  hath 
ever  lincc,  notwilliihnding  this  cafe,  been  adhered  to. 
z  Ji.  19S  :  I  r,Ki.  j53  :  Sim.  40  :  1  Slc-ji.  aoo. 

I  t  iiMti  been  held,  that  the  ftitu;e  a;  £/.-z.  c.  S, 
giving  the  writ  of  error  in  the  Etchequcr-chamber,  doci 
not  extend  to/-«».  piaj.  Cri.  Car  Zt6,  38;  :  i  SiJ.  143. 
That  in  an  adioo  of  /rM  nag.  fpecial  bail  is  rot  re. 
ri-mci.  3  Ma/.  41  :  H./i.  R,f.  640.  That  qo  colU  ar» 
10  be  given  the  plainiilf  oa  his  obt.iioing  a  verdict, 
z  Shew,  ^c6. 

SC.ARLOROOGH,  Pcrfims  incorporated  there,  wiiS 
power  to  dillfain  every  man  for  the  fifth  part  of  houfcS 
and  lands,  towards  the  rcpuirs  of  the  pier  and  key,  cA. 
See//«.  57 //r,.  8.  f.  14. 

KCAV.AGE,  SCtiV,\GR,  or  SCHE'.VAGE.  from 
thj  Sax.  Sihto-.Mta^,  i.  e.  ej.:-:i/crr  j  A  kind  of  toll  cr 
cuflem,  exiflcd  by  Mayors,  Sacrifti,  tr.  of  Mercbaot- 
llrang.:ra,  for  >vjrr"  fii:w..J  or  r.xpofed  15  f.le  iviihia 
iSuir  libartiei  5  p.'ohibited  by  the  Itnlute  19  7.  e. 
But  the  City  of  L'.i:Jn  ft  II  retains  mis  vncjent  cu.lom  n 

goti  yearly  p.-olii  :  And  the  Lord  Chancellor,  Ttcl. 
fur.T,  I'ltGdeiit  of  ihe  Council,  Piivv  .Sea!,  Steward, 
and  two  Jullicej  w' the  King's  Deacii  a:id  Coramoo  Pl.-a;, 
are  tn  afccrt.iin  tht-u:  duties,  and  order  rabies  to  be  n!ade>, 
msntionif   tiie  particular-,        SiM.  22  U.  8.  .-.8.  ^4, 

SCAV.VIDOS,  Tne  oScer  »l,a  collected  the  Sca- 
vagc  tDor-ey,  which  was  fomeii.Ties  done  wilh  great  ex- 
turlion.  Cc-u-eU. 

SC.A\  ENGSRS,  from  the  Hcig.  jU-Mfn,  to  fcrape 
rr  carty  away.  ]  I'crfons  chofen  into  this  ofiice  in  Lctn/:;, 
and  its  fuburhs,  who  hire  rakers  and  cans  to  cleanftf 
the  finets,  and  carry  Uie  dirt  aod  £ltb  Uicreof  sunt. 
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In  EafitT  week  yearly,  two  tro(fefmcn  >□  evcr>*  pariilt 
within  the  weekly  bilji  of  molality  mall  be  clcttcd  Sea- 
angers  by  the  confUbles,  churchwardens,  .ind  other  in- 
abitant!,  who  are  to  Xikz  upon  ihem  the  cfHce  in  fc^cn 
y«,  under  the  penalty  i>t  icA  Thefc  Scavengers,  every 
:ay,  except  S:;i:d.^f  cr  holidays,  arc  to  bring  ihrir  carls 
into  the  ilrccts,  and  give  rwtice  by  a  bcH,  or  oiherwifc, 
of  carrying  away  dut,  and  to  Hay  a  convenient  ii:De, 
or  fhall  forftit  4O/.  and  Jufticcs  of  the  peace  in  their  petit 
fcffions  may  give  Scavcngrrj  liberty  to  lodge  their  dirt 
in  vacant  plac^?  near  the  itrects,  faiisfying  theoivrer  for 
the  damage,  £5V.  All  perfons,  within  the  weekly  bilU, 
care  to  fwecp  the  ftrects  before  their  doors,  every  /fW- 
Tfmj'd*^  and  Sa!ur{ic\,  gn  p.iin  cf  ibiteiiing  jj.  j^d,  Per- 
fons  laying  dirt  or  aihei  before  their  houfe^,  incur  3  t'or- 
feJiure  of  ^t.  Inhabitants  and  cwr.crs  of  houfes  are 
alfo  to  pave  the  flrcets  before  tr-eir  own  houle*,  on  liic 
penalty  of  20s.  for  every  perch  :  And  conllablei,  church* 
wardens, ^J>c.  may  make  a  Scavenger's  tax,  being  .iHo»ved 
by  two  J  unices  of  the  peace,  not  exceeding  ^x/.  in  the 
pound,  CSV.  Slat  a  IS^.  W  ^K  ft.  i.  f.  8  :  and  fee Jlaij, 
3  ir.^  M.  c.  12:  8ci  9  3.  c.  3jt:  6  Geo.  i.  f.6: 
18  G.  2.  f  33.  i     3  :  and  this  D\(X.  title  Police. 

A  Scavenger's  rate  cannot  be  made  for  9  divifion  in 
which  there  is  no  churchwiirdcn  or  overfecr  refideot. 
I  Sua  630.  See  further,  title  Highzvajt. 

SCE  AT,  Stix.]  A  fmall  coin  ardong  the  S^xpiti  equal 
lO  fou'  farthings. 

SCEITIIMAM,  Apiraieor  thief.  LL.^rM- 
rti/i  a/iud  Brsinpten. 

SCEPPA  SAMS,  An  ancient  meafure  of  fall,  the 
quantity  now  rot  known :  Sctppa  cr  fttf-p  was  llkcwifi;  a 
mrafure  of  corn,  from  the  /:hapbui  b^flivts,  which 
were  formerly  tlic  common  (tar.dard  of  mritu.-c,  being 
callej  Jlpscr  Jlw^tm  t!ie  f(>uth  pzns  of  Ea_gtaKi/;  wheie 
a  face  hi.c  is  rermcd  a  bee  Cup.  Men.  f.  zZ^  ;  Pa- 
tt<h.  Amiq,  6o+, 

i'CRURUM,  A  tarn  or  granary,  tarul^hatt  p^%^i. 
SCUAKFA,  A  Shcitf,  as  Sclajfa /a^iitttr-^m,  a  0icafof 
arrows.  Sec  Skein  Je  t'erhor.Jigiiif.  £od  \-cth», 

SCHARPENNY*  A  fniU  du;y  or  corcpcnfa'-icn : 
An^  fomc  cuHoniary  trnaots  were  obliged  to  pco  up 
ihcir  cattle  at  night  iij  the  pound  or  yard  oi  t'le  lord, 
for  the  bcnctit  of  their  djng  ;  cr  if  ihey  did  n:?i  fo,  ihry 
paid  a  fmall  compenfition  called  Sh3rp;:a':y  or  Snarn- 
pjr.ny,  /,  c.  dung  psnr.y^  or  money  in  lieu  of  dung  ; 
'i'hc  Saxon fiCiirn  fignitying  muck,  or  duog.  In  fume 
parts  of  the  Nor:h  they  llill  call  cow-di:ng  by  the  name 
of  co.v-ficc-rn  ;  and  in  iyi/imorLisJ  a  i>ka:ny  iloughs  is 
a  Daily,  dirty  i-  jnghill-tvench.  CstveU. 
SCHAv' ALDUS;  Vide  ScaiaUut. 
SCHEDULE.  A  little  roll,  or  long  piece  of  paper  or 
parchme-i,  in  which  are  contained  parturulars  of  goods 
to  a  houff  let  hy  I-jafe,  ^V.  See  Lfff:. 

Schedules  arc  l-kcivifc  frequcnily  annexed  to  a^ifwers 
in  a  Court  of  liquiiy,  contatring  an  account  of  ciVntsor 
•ffcfts,  n:on:e4.  debts,  ftf.  receivei  or  difpofcd  of  or 
expended  by  the  pcrfon  putting  in  the  an'wsr:  And 
Sch'-dolc  is  a  term  frequcnily  ufcd,inftc?.d  of  Inventory. 

iCllE.rLS,  An  ancient  ftm  for  Uiury  ;  and  the 
Coutmons  prayeJihat  order  might  be  taken  againtl  this 
borrii  lfvicr,p'?.aifcd  bv  the  Cicr^y  as  well  asllic  Laity 
Rcr  r^rl  i.\K.z.  Cov.iU, 
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SCHILLA,  A  little  bcM  ufed  in  monaflcrles,  men- 
tioned in  our  hiHories.  Eedmtr,  lib,  i.  c.  8. 

SCHIREMAN,  Sax.  iV*r.«av.]  A  Sheriff.  IhAn^ 
Regh  apud  BromptcK.  I'he  ancirnt  n^mc  for  an  tarl.  See 
title*  I'cers  of  tin  RecJm  I. ;  S^'irermv  ;  Sheriff. 

SCUIRKENS  GELD.  UirtgrU.']  A  tax  paid  to 
SherifTs  for  keeping  the  S-iire  or  County  Court.  Carn*- 
lar.AiBat  St.  Edmufsd  ^"J. 

SCHISM,  /cifi/mn.]  A  rent  ordivifion  in  the  church. 
See  liilc  Herriy. 

SCHOOLMASTER.  No  peifon  fliall  keep  or  main- 
tain a  Schoolmaller,  who  docs  not  conllantly  go  to 
church,  or  is  not  allowed  bv  the  Ordinary,  011  pain  of 
loA  amonch;  and  the  SchouliiialUr  iTiail  be  dilablcd. 
and  fuffer  a  year's  imprlfonaienr.  Stat.  23  Eii^.  r.  1.— 
Rccufants  are  not  to  be  SchooImaHers  in  any  public 
Grammar-fchool,  nor  any  t  iher,  unlcfs  licentcd  by  the 
Btftiop;  under  the  penalty  t;!  iorfciiing  4Cf.  a-day. 
S:at.  I  ya<.  1.  .-.  4  — E.ery  Schoo'maller  keeping  any 
public  or  private  S:hool,  and  e\cry  tutor  in  any  puvaic 
fan^ily,  (hall  fubfcribc  the  decUrdtiun,  thac  he  will  con- 
form to  the  Liturgy  of  the  Church  of  EnglarJ  as  by  Law 
cilibli(bcd,  and  be  licenfcd  by  the  Ordinary  ;  or  he  lhall 
for  the  firft  offence  fuifcr  three  months'  imprironmcnt> 
l5c  Slat.  13  c>  14  Car.  2.  <.  4,  — If  any  Papift  fhjll  be 
convicted  of  keeping  a  School,  or  taking  upon  him  the 
education  of  youth,  he  fliall  be  adjudged  to  perpetual 
imprifonment.  Sut.  \  \i3  \  z^V.  y  4.  See  titk's  I'a- 
fifls  ;  Dijftnurt ;  as  10  the  mitigation  of  tht-fe  by  later 
Aaiuces,  under  cerliio  condiiions.  The  flat.  \  z  Ann. 
ft.  2.  c.  7,  which  impofcd  the  peralty  of  three  rr.onihi* 
imprifonmcnton  perfons  keepirg  .Scbpol  withijuia  licence 
from  the  B.fliop,  was  repealed  by jIm.  5  C.-o.  i.  c  3. 

By  the  C^-nons  no  man  fliall  :each  in  a  pubiic  Scaool, 
or  privacc  hoiife>  but  fuch  as  ti  eximined  ^nd  ailowcd  by 
the  Bilhop,  and  oi  fober  liJi;  :  Ar,d  all  Sch.-olmafleri 
are  to  teach  the  catechifm  of  tjic  churcn  in  En^itjb  cr 
Latin  ;  and  bring  their  Scholars  to  church,  and  after- 
wards cximinc  them  how  they  have  bcnchtcd  by  fer- 
mon5,ir"f.  C««  77, -9  —  Though  the  Act  of  Unifom- 
ity  oblige*  Schoolmafltrs  only  to  alTciit  to  and  fuSfc(i!»e 
the  dcclaraticn,  yet  it  aJds,  according  to  t!ic  ia-vi  2nd 
ftstotes  cf  this  realm,  which  pr^fuppo^es  Tome  nc'.cfiary 
qujlificaiion.  .'\r.d  therefore  a  Biih-sp  may  take  time  to 
inquire  into  the  character  of  an  defied  Schodmal'cr, 
bsfcrc  b?  liccnfvs  him.  2  Sira>sge  10:3. 

As  to  the  power  of  a  Schoolmafler  in  correfltffg  I 
Scholars,  fee  title  ijcm/rt./f  U.  I. 

SCILICET,  An  adverb,  finnifying,  that  is  to  Uy  ; 
to  nuir ;  Hobartf  in  his  crptifiiion  of  tliis  wofd,  fays,  it  is 
notadircft  and  feparaic  claofe,  nor  a  dirert  and  entire 
claufe,  in  a  ctinvcvancc,  but  tnitrmtti'ta neither  is  it  a 
fiibtUntii'c  claafe  of  itfelf ;  but  it  is  rather  to  ulher  in  the 
fentence of  .tnother.noil  to pariiculiirifc that  whithwastoo 
j;eTier.ii  before,  or  dii'.ribuic  that  which  was  too  grof  ,  or 
to  explii^n  that  which  was  doubtful  and  rbfcure  ;  an:!  it 
mjft  neither  incrcafe,  nor  diminifh  the  premifcs  or  la- 
^jf//A?.7,  for  it  gives  nothing  of  itiVIf:  pui  it  may  ai.i'-c 
a  rcftrii5Hon,  where  the  precedent  words  are  not  fo  vcf/ 
expref*.  bat  that  they  cjiy  bereftramed.  /W.  171,172. 
See  alio  I  P.  U'lKi,  18 ;  and  the  cafe  of  a  bond  to  tAO 
with  a  Scilicet,  fcvciing  the  monry  between  th^m, 
/Jy  35c.  The  wrrd  Scilicer,  in  a  duciaraiior*,  ih.il  nnc 
in'dkc  any  alicraiica  of  tha:  which  wen',  bcf;;?.  /*:'-. 


SCIRE  FACIAS. 


(01 1  4-  And  ytf,  in  Tome  caffS,  tlic  Scilicet  which  in- 
uoduc«9  a  fubrequcnt,  Ihill  not  be  rcjcflcd  i  Cm.  618. 
See  tide  PleaJwp 

SCIRE  FACIAS. 

A  WsiT  jodiciM,  moil  commtin'.y  to  call  a  man  10 
flietv ourc  to  the  Cdoh  whcuct  it  ifiiie<,  why  execution  of 
judgment  pafll-d  fliould  not  be  made  out.  Thi)  writ  is  nut 
granted  until  a  vcar  and  a  day  be  clapfed  after  a  judg- 
ment givtn.  OUNat.  Briv.fil.  151.  Schr  f^da'  upon  a 
fine  lies  nor,  but  within  the  fame  time  after  the  fine  le- 
vied .  otherwil'e  it  is  the  fame  with  the  writ  of  hakcn 
fariai fiiflitam.  U'ljl.  Symlwl.  pari  title  fw/,  §  137. 
See flati.  25  E.  J.  //.  ;.  <ap.  2:  3p  f/'i.  7- 

Oiher  diverlttics  of  this  writ  arc  in  the  table  of  the^e- 
gi/ler  JuJitial  and  Origin/it.  See  alfo  RujJa/i'i  Eiiiriii, 
verb,  fiiri facial.  Ciyivtll.  Anil  foft.  titles  Sdrt  Facial, 
a^ainil  Bail  ;  ad  aujicr.diim  ttfcrci ;  in  df.intii,  &C. 

All  Writs  of  execution  mull  be  fued  out  within  a  year 
and  a  day  after  the  judgment  is  entered  ;  o^hcnvife  the 
Court  condude5/r;W/a«V,tliat  the  judgment  is  latisBed 
and  cxiinfl :  But  it  will  grant  a  writ  o( Jcirc /uciai  in  pur- 
fuance  of  JlM.  IViJIm.  a.  13  Ed.  i.  1.45,  for  the  de- 
fendanc  to  Ihew  caufe  why  the  judgment  Ihould  cot  be 
revived,  and  execution  had  againtl  him  ;  to  which  the 
defendant  may  plead  fuch  matter  as  he  has  to  allege,  in 
order  to  Ihew  why  proccfs  of  execution  Ihould  not  be 
ilTucd.  3  Comm.  ifzi. 

I.  Oflbc  Naiitrm/  lit  H'ril,  and  in  vihal  Cajis  it 

is  a  proper  Remedy, 
II.  Ofihe  Scire  facial  lo  re  vive  Judimmls,  and 
after  ivhal  Time  necejfary. 

XII.  Of  the  Scire  feuiai  on  RecogntxOMcei  and  S/euulfi, 
IV.  Of  the  Pleading!  and  Vroceedingi  on  a  Scire  fa- 
cial :  jind  herein,  of  Ter-lenantj.   See  anic  1. 

I.  A  Scire  Facias  is  deemed  a  judicial  writ,  and 
founded  on  fome  matter  of  record,  as  judgments,  recog. 
nizances,  and  letters  patent,  on  which  it  lies  to  enforce 
the  execution  of  them,  or  to  vacate  or  fct  them  afidc  ; 
and  though  it  be  a  judicial  writ  of  execution,  yet  it  is  fo 
for  in  nature  of  an  original,  that  the  defendant  may 
plead  to  it,  and  is  in  that  refpcftconfidcred  as  an  aflion; 
and  therefore  it  is  held,  that  a  Releafc  of  all  aflions,  or  a 
rclcafe  of  all  executions,  is  a  good  bar  to  a  /cire  facial. 
Lin.  §  505  :  Co.  Lii.zyo.i  ;  291, «:  f.  N-B.  267. 

But  though  it  be  held  that  a  fire  facial  is  in  nature 
of  an  original,  yet  it  liatb  been  adjudged,  that  no  writ 
of  error  lies  into  the  Exchequer-chamber  on  a  judgmeat 
given  ill  B  i?.  on  a  fcire facial  i  the  (latutc  27  E/iz. 
c.  8,  which  gives  the  writ  ol  error,  mentioning  only 
fuits  or  aftions  of  debt,  detinue,  covenant,  account,  ac- 
tions upon  the  Qzit,t/eB!cne frma,  or  trefpafs.  Cro.  Car. 
186,  300,  464 :  I  Rol.  Rep.  26+  :  1  yenl.  58:1  Salt.  263. 

If  a  bill  of  exceptions  be  tendered  to  a  Judge,  and  lie 
figns  it,  and  dies,  a  fare  facial  lies  againft  bis  executors 
or  adoiinillraturs  to  certify  it.  ^Infl-^^S:  See  i /»/'/.  428. 

A  Aire  facial  lies  againft  a  SlicrilF  who  levies  money 
on  T^Ji-fa.  and  retains  it  in  his  hands.  Holt  32  :  Cro. 
'Jac,  514:  I  ^nd.  247  :  Godb.  276. 

So  a  /lire  facial  will  lie  for  a  fine  affelTed  on  the  party 
i:  the  lulfee  ieat  of  a  foieft.  Cr».  Cai  .  409.  It  lies  to 


have  execution  of  damages  recovered  in  appeal.  Crt. 

fat  549. 

Upon  an  tlongavil  returned  by  the  Sheriff,  \  fcire  fct- 
ciai  lies  againlt  the  pledges  in  replevin,  by  the  plaintiff 
in  the  SncrilTs  Court,  tranfmilted  to  the  huftings,  and  fo 
to  B.  R.  by  errlitraii.  Comll  1.  A:id  a  /f/Vr/il.'/oi  lies 
againlt  the  Shciift"  lor  taking  iofufficieot  pledges  in  re- 
plevin.  Htiit.  77. 

If  one  nath  judgment  \a  a  fuare  impedil,  and  after- 
wards, before  execution,  tlie  party  is  outlawed,  the 
King  may  have  a  Aire  facial  to  execute  the  judgment ; 
the  King  having  privity  enough  in  t.Vi5  cafe  to  lliew  exe- 
cution, becaufe  the  thing,  as  it  was  in  the  plaintiff,  veiled 
in  the  King.  /I/mi- 241  :  Cm.  Eliz.  44,  525.  Where  hav- 
ing  the  thing  gives  a  fufficient  privity  to  maintain  a 
fcire  facial ;  kc  Keilvi,  l58,  169. 

On  a  motion  tu  difcharge  an  outlawry  which  was  par- 
doneJ  by  the  aft  of  oblivion,  the  Court  held  that  it  could 
not  be  done  on  motion,  bnt  that  the  party  mud  bring  a 
fcire  facial  on  the  a«.  Slit.  348.  See  title  Our/fniTj.  IV. 

Where  one  obtained  judgment,  and  nitvr  had  judg- 
ment on  a  facial  thereupon,  and  then  became  a^ 
bankrupt,  and  the  original  judgment  was  aOigned  by  the 
commiUioners  toS.  5.  upon  motion,  it  was  entered  toio- 
titlc  him  to  the  benefit  of  the  judgment  on  Ihe/iVe/a- 
ciai  without  bringing  a  new  one.  3  Mod.  88. 

A  fcire  facial  brought  by  the  fuccelTor  of  a  Prefidcnt 
of  the  Collcgi-of  Phy  ftcians  in  Loiulcn,  (upon  a  jodgment 
in  debt  obtained  by  him  upon  the  llatotc  1 4  t^f  1 5  tf-  8. 
c.  5,  againft  praftifing  phyfic  in  Lcndbn  without  a  li- 
cence,) who  died  before  execution ;  it  was  objected  on 
demurrer,  that  the  fcire  facial  ought  to  have  been 
brought  by  the  executor  or  ndminiftrntor  of  him  who  re- 
covered :  But  without  argument  the  Court  held,  that  the 
fuccelTor  might  well  maintain  the  adicn  ;  for  the  fuit  is 
given  to  the  College  by  a  private  llatate,  and  the  fuit  is 
to  Ise  brought  by  the  Prefident  for  the  time  being;  and 
he  having  recovered  in  right  of  thc_  Corporation,  the 
Law  lhall  transfer  that  duty  to  the  fuccellbr  of  him  wh6 
recovered.  Cro.  Jac  159. 

A  fire  fa:,  was  brought  in  the  Court  of  C.  fi.  to  re. 
verfe  a  Fine  in  ancient  dcmefne  ;  and  it  was  ruled,  that 
no  fuch  writ  lay,  but  that  the  party  ought  to  bring  his 
writ  of  defceit.  Wit.  210:  3X11/^.35:  3  irv.  419-. 
I  Ld.Raym.  177. 

Where  either  party  dies,  between  the  verdict  and  the 
judgment,  it  is  enafled,  by  the  Ituotc  17  Car.  2.  c.  8, 
"  That  his  death  fhall  not  be  alleged  for  error,  foas  the 
judgment  be  entered  within  two  terms  after  the  verdifl." 
In  the  conltrudion  of  this  ftatute,  it  has  been  holden. 
that  the  death  of  either  party  before  the  AlTiaes  is  not 
remedied  ;  btjt  if  the  party  die  after  the  .-XfTizes  Isegin, 
though  before  the  trial,  that  is  within  the  remedy  of  the 
llalute  ;  for  the  Aftizes  are  confidercd  but  as  o  .c  day  in 
Law,  and  this  is  a  remedial  aft,  which  fhall  be  conftrued 
favourably.  The  judgment  upon  this  ftatute  is  entered 
by  or  againft  the  party,  as  though  he  were  alive  j  and  it 
ftiould  be  enlc-cd,  or  at  Icall  figned,  witMo  two  terms 
after  the  verdifl.  But  there  mult  be  i  frire  faeiai  la 
fcvive  it,  before  execution  can  be  takeh  out ;  and  luch 
fire  fecial,  purfuing  the  form  of  the  judgment,  fhould 
be  get.cral,  as  on  a  judgment  rccove.xd  by  or  againft 
the  party  himfelf.  Tidd'i  PraB.  K.  B. ;  and  the  authori- 
ties there  cited. 


SCIRE    FACIAS  11. 


"Zy/iai.  Zi^  g  tf.  3.  e,  1 1,  it  is  eraaed.  "  That  in 
alU£liors  to  be  coinmenced  in  any  Court  of  Uecord,  if 
the  plair.tifT  or  defendant  happen  to  die,  after  intrrlo- 
cutory  and  before  fiiul  judgment,  the  action  ftjall  not 
abate  by  rcafon  thereof,  if  (uch  allien  miglit  have  been 
originaUy  prc'ccuted  or  maintained,  by  or  againfl  the 
executnr»or  ndminiilrators  of  the  party  dying  ;  but  the 
plaintlU',  or.  if  he  dead  after  fuch  interlocutory  judg- 
ment, his  executor:  or  adminillracor;,  Qiall  and  may  have 
a  Ji^rtfanai  agaicll  the  dcierdnot,  if  living  after  fuch 
interlocutory  judgment,  or,  if  he  died  after,  then  againll 
his  executors  or  adminillraior?,  to  Ihew  caufe,  why  da- 
mages in  f'jch  .i^iun  fliould  not  be  afleflcd  and  recovered 
by  him  cr  them.  And  if  fuch  dcfenditnt,  his  executors 
or  adminillratofs,  (hall  appear  at  the  return  of  luch 
writ,  and  r.ot  (hew  or  allege  any  matter  fufTicicnt  to 
artefl  the  linal  judgment,  or  being  returned  warned,  or, 
upon  two  viuxiof  Jcirefeaas,  it  being  returned  thit  the 
defendant,  his  cxecutorE  or  adminilirators,  had  nothing 
whereby  to  be  fummoned,  or  could  not  be  found  in  the 
county,  fhall  make  default,  ihnt  thereupon  a  writ  of  in- 
quiry of  damages  ihall  be  awarded  ;  which  being  cxe. 
cuted  and  returned,  judgment  linal  fhati  be  given  for 
the  faid  pUintitT,  his  executors  or  adminillrators,  profc- 
cuting  fuch  writ  or  writs  of  Jnre  facias^  againfl  fuch  de- 
fendant, his  executors  or  adminiitraiors,  refpe^vcly." 
This  lUiute  ha^*  been  held  not  lo  extend  to  cafci,  where 
the  party  dies  before  interlocutory  judgment ;  though  it 
be  after  the  expiration  of  the  rule  to  plead,  i  H'tlJ.  315. 

Where  either  party  dies,  after  inietlocutory  judgment, 
and  before  the  execution  of  the  writ  of  irtjuiry,  the 
fiirt facias  upon  this  tl.nute  ought  to  be,  for  the  d<.  fend- 
ani,  or  hi5  executors  or  adminillrators,  to  (hew  caufe 
why  the  damages  (houM  not  be  afle(red  and  rt-ccvcred 
againil  them,  and  to  hear  the  judgment  of  the  Court 
ihereupon.  /.;/.£"«/.  647  :  6  AW.  144.  But  where  the 
drath  happens  after  the  writ  of  inquiry  is  executed,  and 
before  the  ret jrn,  the  hirt  facias  mud  be  10  fltow  caufe, 
why  the  daniAges  aftcHed  by  the  jury  (bould  not  be 
^  ijudged  to  the  ptainiiif,  or  his  executors  or  admini- 
(irators.  1  //';//.  243:  Sec  1  TtrmRip.  38S.  And  where 
the  pla'tT.tiiF  die>,  after  interlocutory  and  before  final  • 
judgment,  in  an  aClion  againft  an  executor,  ih?  defctid-  1 
ant  cannot  plesd  to  the  fcire  Jaaat  a  judgment  upon  j 
bond  againti  hit  tu'^ator,  and  no  z^'itu  uiira  i  for  the 
flatutc  nev{:r  imendf-i,  t!iat  ihr  executor  Ihonld  be  in  a 
better  fituation,  as  tu  the  airefTmg  of  damages  upon  the 
irquii^',  than  his  tcibtor,  who  cooM  have  pleaded  no- 
thing hue  a  releafe,  or  other  matter  in  bar,  arifing  />:«// 
darrtin  cofiiiitiunicf'  I  Sa/k.  31^:6  Mtcf.  I4Z. 

The  'uclgrricnt  upon  this  flaiute  is  nut  entered  by  or 
sgjir,:!  ;  .r ry  hin;fe]f,ai  opony^rt/.  17  C'^jr.  •  r.  8,bui 
by  or  i[\  .1  liii  executors  or  admini!'rato-s.  i  Safi.  42. 
And  whirr  ihc  d*  ft .  dr.nt  dies,  after  inierlecut  iry  and 
Jieforc  fir.-ii  j^dgf>;.-ni,  twn  writs  of  yt-rrf  fit:i{tj  mull  be 
fued  out  by  the  r'  inifl",  bcfoie  he  can  have  execution  : 
(  re  before  the  final  judgment  i«  figred,  inorder  to  make 
the  cxecutois  cr  adniiniiirators  pniiifi  to  the  record  ;  the 
ether  after  fn'ai  mcnt  ii  iigncd,  in  order  to  give  them 
an  oppofttriity  of ;  .ui-ir'g  no  j-fTcu,  or  any  other  mat- 
ter, iu  ihtir  dcffr.«.r  :  for  it  wojld  be  unreafonable  th  t 
the  executors  or  ad niir.ifl raters  fliould  be  in  a  worfc 
ftiuatiooj  wh:re  their  t.ftator  or  intcltaic  dipd  before  t^e 


final  judgment  was  figncd,  than  they  would  have  been  io 
if  they  had  died  afterwards.  Sa/.  z66.  Sec  this  Diction- 
ary, title  Jhaiement  I.  6.  c. 

11.  There  have  been  di(rereni  opirions  whether  a 
fcire  facitit  lay  at  Common  Law  or  rot ;  but  this  doubt, 
fays  Ccke,  arofe  for  want  of  diflingu  fhing  between  per- 
f'mal  and  real  aitions.  At  Common  La  v,tl  after  judg- 
ment given,  or  recognizance  acknoi^ledged,  the  piain- 
titTdid  not  Cue  out  execution  within  the  year,  the  plain- 
tifT,  or  hi)  conofee,  was  driven  to  his  criginsl  upon  the 
judgment ;  and  the  fcire  facias  in  perfonal  aCtions  was 
given  by  the  (latutcof //>^OT.  z.  r.  45.  But  in  real  ac- 
tions, or  upon  a  6ne,  though  no  execution  was  fued  out 
within  a  year  after  the  judgment  given  or  fine  levied, 
yet  after  the  year  a  firt facias  lay  for  the  land,  If^c, 
becaufe  no  new  original  lay  upon  the  judgment  or  (inc. 
2  Inji.  469,  47c-. 

A  fcire  faaas  lay  as  well  in  mixed  as  real  actions,  and 
upon  a  judgment  in  aflifc.  So  tt  lay  upon  ajudgment  in 
a  writ  of  annuity.  $alk.  t^Z,  6co. 

It  hath  been  adjudged,  that  if  there  be  judgment  in 
ejedloicnt,  and  no  execution  fued  th?reon  in  a  year  and 
a  day,  an  habtre  facias  poffejfiomm  cannot  be  fued  out  alter, 
without  a  fcirt  facias ;  and  //<>//,  Ch.  J  .  faid,  chat  aj  to 
the  poffenion  of  the  land  an  ejedlment  wa^  real,  and  the 
only  remedy  a  termor  for  years  had,  and  that  a  recovery 
therein  bound  the  right  of  inheritance.  Salk.  258,  600  ! 
Ctmb.  250  :  7  Med.  64  :  And  fee  1  Sid.  307,  351  : 
2  Ktb.  307:  Zkin.  161:  3         100:  Lutiu.  1268. 

£u(  though,  after  a  year  and  a  day,  there  can  be  no 
execution  ot  a  judgment  without  a  fctrt  facias,  yet  if 
the  pUintift"  hath  been  delayed  by  a  writ  of  error,  he 
may  take  out  execution  within  a  year  and  a  day  after 
the  judgment  affirmed.  5  Co.  80:  Mc<^r  566  //.  77a: 
Cro.  Eliz.  7s6  :  Godh,  372  ;  Palm,  44  :  See  1  Rtl.  Ahr. 
899:  Lun.  3o:  Dfnnn  V.  Drake:  Cro.  £/iz.  416. 

So,  il  alier  the  year  alter  the  recovery  liie  defendant 
bring!  a  writ  of  error,  and  the  judgment  is  alHrmcd, 
though  before  the  writ  of  error  brought  the  rcciveror 
was  put  to  his fsre facias^  yet  this  affirmance  is  a  new 
judgment,  and  the  recoveror  may  have,  within  the  jcar 
nfrer  the  affirmance,  a  fitri  facias  or  capias,  without  a 
fire  fuciai.  I  Ral.  /.br.  S99.  And  lee  Palm.  449  : 
Latch  793. 

So,  if  he  be  nonfuit  in  the  writ  of  error,  or  if  the 
writ  of  error  be  dilccntinucd  :  for  though  in  thcfe  cafes 
there  is  not  any  new  judgment  gii^en,  yet  the  hriiiging 
of  the  writ  of  error  revives  the  firft  judgment.  Crs.  Jac. 
564:  1  Ral.  Jifp.  104,  m  :  Vide  1        Mr.  ^gj. 

If  upon  a  judgment  there  be  a  erf^r  e.wcu/so  for  a 
year  nfter  the  judgment,  the  p'nintilt' ivithin  the  fubfr- 
quiMit  year  m.iv  t.'i-<c  out  execution  wi'.hout  a  Jeire  Ja- 
oa!.  6  AUd.  288  :  7  64. 

Alfo  it  h:tthbern  held,  that  where  execution  hath  been 
tnkcn  out  after  the  year  and  dky,  it  ii  not  void,  but 
voidable  only.  3/(0*7.  4C4  :  Salk.f^^. 

If  the  execution  is  flaid  by  injunction,  though  the  aCI 
of  the  defendant,  yet  the  Court  will  not  take  notice 
thereof.  See  title  ^.vi-.-a/zcff. 

In  fuch  cafe  thnc  muft  be  ^fcir£  faeim\  the  tUying 
the  proceedings  by  injunckion,  does  not  appear  to  the 
Court,  by  any  record  of  it5  oa'R  :  Not  Is  the  tiling  a  bill  in 
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f^mly  iny  nevival  of  tHf  juif;m?nr,  ai  in  the  c»fe  of  a 

<  iiaieitc  uhotc  delay  iuJ  JiriCcfi.on 
u.t.  by  (nils  in  Ciianccry  f-r  in- 
iil  '  >r  pjjtcrut.  (ftf.  the 

^  ol  reviving  a  judg-  ' 

1  ^;,b.-iurc  execution,  j 

.  .  ;,>c.  -r;  J  i-Tf'tiic  upon  t(»c  df» 
■  be  uitcn  i(iva-.mc  ot'  hy  one, 
J  urp.ircJ  by  inedfliy,  titac  | 
■  all  ir.inncf  of  mrdnd*,  | 
-iaintilf;  and  ihcrcfotc  they 
.  ^      i.u:  g  afiie  the  execution,  tviih 
».  ■  Oo. 

I  ,  1  l>e  given  in  d^bT.  nnd  no  execuilon  fucJ 

ouLuKum  ue  vckr,  yet  the  pUIutliT  a.iy>  aUcr  an  award 
oi'an  «/rj;/  on  the  jd'igtncnt  rotl.  as  of  llic  fa.me  ttrcii 
*\ita  tStf  jmlgmc:it.  coiuiouc  it  from  tSciice,  byvUut/uTj 
vsrt  tv.ijit  dwe  ;  fj  held  on  a  moiion  to  fct  afidc  the  <)ic- 
Cutiou  ;  and  t^tou^h  x\\c  Court  fiid  thai  an  tL-iit  ou^bc 
lo  be  aAuilIy  i^ken  out  wttliio  iHc  yeir,  yet  Ueing  in- 
formed by  the  clerks  of  the  Court,  ttu:  it  liad  been  ihr 
|ica>:licc  tor  many  years  lo  make  I'uca  entry,  Irr.  it 
wasuid  to  be  the  law  of  the  Court,  and  tScy  ordered 
*  xae  cxeca;ii»Q  to  ftand.  Coit/t,  2^3  :  a  Sif^,  235  : 
Cwti.  131. 

if  the  dem2idant,  or  plainiiiF,  tak?th  hi}  procefs  of 
♦jrecction  witliin  the  yc»r,  though  it  be  not  fcrvcd  wftHin 
the  yc:ir,  yet  if  he  continue  the  fam^,  he  muy  have  exe- 
cution at  atty  time  iitter  the  year,  t  Jttft.  471 :  Co.  Lit, 
ago.  ^:    And  lee  z  LtSH.  77,  78.  87:  3  Lton.  *5y  : 

Lttm,  44:  I  StA.  <9  :  t  Ki:b.  1^9:  6  AW.  zbft. 

Ifciic  piaiatiiT  delay  the  cxecucing  of  a  writ  of  in- 
<Tuiry  It.)  a  ye.  r  after  the  inierlocutory  Judgment,  he  can- 
not execute  it  after  u  tihouc  a  j'cire  fatias. 

In  the  cafcof  tUc  King,  there  nerd  not  be  any  /cift 
J.^aas  after  the  >tar  and  day.  z  SalJt^  603. 

After  a  judg^meni^  if  the  piainiiSr' within  the  year  fues 
a  /V/v /ttciaty  he  cannot  have  a  ta^iat,  within  the  year, 
vmil  be  haiii  \  ntu*  judgment  on  the  fcirt /ati<ti»  I  R»{. 
Abf,  900;  3  Dakv.  5^3.  I. 

Where  there  is  any  change  or  alteration  of  partief ,  a 
fiirt  fanat  \i  in  general  pcccfl'ary  to  warrant  an  execu- 
tion, in  cafe  of  drath,  iit.  Where  there  are  two  or 
more  p!.^intitfs  or  defjndinis  in  a  peifonal  a-'^ion,  and 
one  of  tacm  dies  before  judgn  cnt.  hiv  death  fliould  rc- 
};ular!y  be  fuggcEled  on  the  roW,  and  judgment  entered 
iot  01  againil  the  furvivori.  Bui  where  one  of  two 
pUiniifi  died  brfuie  i.-itcrlocuk)ry  judgn^cnt,  and  the 
liril  n&iiviihilanding  went  on  lo  execution  in  the  name  of 
both  ;  on  a  rroiion  to  fet  a^de  the  procceJings  for  this 
irregularity,  xht  Curt  permitted  tnc*pUiotilT  to  fu^geft 
the  death  of  tbe  other  before  interlocutory  judgment  on 
t'le  roll,  and  to  amecd  the  <a.  j'ti.  tviihout  paytn;£;  colU. 
/^nd  where  one  of  feveral  plaintitTs  dies  after  judgment, 
execution  may  be  had  for  or  agatnll  the  furvivors  with- 
out a  /are  /actai:  But  the  execution,  in  fuch  cafe, 
fhoutd  be  taken  out  in  ihc  joirt  names  of  all  the  pla'm- 
titfs  or  defendants,  otherwile  it  will  nut  be  warranted  by 
the  judgment.  -fiaJ't  Pit:Sf.  K.  £.(.  41,  and  the  au< 
{.loricics  there  cited,  if  proceedings  are  removed  out  of 
ihc  County  Court,  or  other  Courts,  not  oJ  Record,  by 
writ  ot  falle  judgment,  and  the  plaintii?  is  nonprofl'rd,  the 
GTca^iort  fhall  uic  cot  of  the  Couii  above,  and  »/c:re 


\  fmtiat  feems  to  be  neccfTiry  for  ihit  parpoffl.  TtJTi 

\  PfcH.  K,li.(.          And  =  «  Ilr:   :\  'r.A'i.fr^:trt, 
N  fan  fti<tai  imrM  i 
y%Qt9,x.e  ait.^au,  V 

foture  gooJi  of     infolv*....  . .   .  w..^  ...^  i .  ,^a:  ot 

that  ait.  I  V;rn  A*</;  80. 

V/hrn  r.  '•iit  -ii^r  ii  rh'tr'^rd  in  cx-ciiti'>n,  t'le  pirccn- 

tioi:  ;  '■  thfj 

pUi  J  10 


the  dc:citd4  It  III  cxccu:um  s.t  I  iuu  ii'mH.  K  B. 

avi.cite*  King  v.  Miilat.  HtL  xz  G.-j.  j. 

Ill  RccooNixaKCf  s  and  SMti:t«s  are  carnirrcdai 

judgoictiff,  being  obligations  folcoiru  J^.cd, 

anti  entered  of  record,  and  the  yr^rr  '  i. 

the  judicial  writ  and  propi-r  remedy  Tee 

hatli;  but  herein  we  muft  diliirgnilh  .  r.j. 
ztfCrs  at  Conmon        and  Statutes- r;. 

j  upc.i  ['  ■  fi-;i:irr.  :f  tSe  cai  uf  c  did  .  xu- 

Vi.-.:  r  y  Cf  p.jy,i,C  .■-   jl.igixd  in 

the  d  10  comm.-ncv  the  fun 

aga.u    ■  j^^^.'Ciu::Hng  the  vlcbt  m^ght 

'  have  been  p^id,  it  execution  was  not  fufd  within  the 
I  year  after  the  mcney  became  pay.ible;  but  loit  Law  is 
aiii'fcd  by  Jiat.  Htjim.  a.  r.  4;.  by  which  the  conufee 
hatS  %  ft rrt  facial  g'ven  hisn  to  revive  ihc  jadgmcnt, 
ar.d  put  u  in  rx:cuuo  t;  if  the  cniuior  cannoi  llop  it  by 
pleading  fu:h  matter  as  the  Law  judi^es  fodicient  for 
that  end,  luch  as  a  releafe,  Uui  the  cok'ulee  of  a 

ftitutc  merchant,  raay  at  any  time  lue  execution  oa 
them  without  the  delay  or  chjrge  of  a  J'art jca*u.  Lttt. 
"kep.  That  a  eafumi  lies  not  on  a  recognizance,  but 
only  a  /me  fucwn  fee  1  Brir^vnl.  83  :  C«.tit.  291  : 
2  Jfi/i.  ^6^ ;  F.  A*,  it.  296  :  £ro.  Recrg.  j  7. 

m  to  recogniaances  at  Common  Law,  and  fta- 
tutes  and  recognixances  introduced  by  Sutuce  Law, ' 
wc  muA  further  diHioguifh;  that  if  on  the  ntii  ;iic  conu- 
fee dies  befoie  execution  turd,  his  executor  litall  cot  fue 
it,  even  within  the  year,  without  bringing  a  /ere  fa:Ut 
againft  the  coiiufor  ;  the  rcafon  ii,  becaufc  the  Law  pte- 
lumes  the  debt  might  have  been  paid  to  the  uilator,  ar»d 
ihctefore  will  rot  luff^r  the  debtor  to  be  molc^ed,  un- 
it Is  it  appear  that  he  hath  omiued  10  perform  the  judg- 
ment ;  and  this  \\  to  be  done  by  jmt  facua  brought  by 
the  executor,  for  the  alteration  of  the  perfon  .iltrreth  the 
procefs  at  Common  Law ;  but  this  tending  i j  delay,  the 
/art  facial  is  taken  away  in  llatutet  and  recognizances 
br  St^ituie  Law,  by  the  feveral  AfU  ot  l'arli::ment  which 
introduced  ihem  ;  and  therefore  upon  the  death  of  the 
conufee  of  a  ft^tute  merchant,  l^c.  Us  executors  may 
come  into  Chancery,  and  upon  their  producing  the  tetla- 
nient  nnd  the  ftatutc,  Htall  have  execution  uithout  a 
/cire/a:ia:,  as  the  tellator  hitiifclf  might.  2/^.395, 
471  :  Bro.  Star.  Mertb.  16,  43,  50. 

if  a  man  be  bound  in  a  recognizance  to  the  fijngfl 
upon  condition  to  be  of  good  behaviour,  i^e.  he  cannot  1 
be  indided  (ox  breach  cf  the  good  beh.iv;our,  by  which! 
he  (orff  iii  his  ri^cognlaance,  wkhout  a /drt  faiies  \  for  if  ■ 
a  /art  facias  had  been  brought,  he  might  have  pleaded  f 
feme  matter  in  difcliarg^-  tnereof.  4 iSi  :  1  ^e^ 
Mt.^oo.  What  thai  1  be  f^id  a  breach,  he  Cro.  Car. 
49^;  and  how  10  be  aflltjncd,  fee  3  But/i.  zio :  Cre.  Juc,  \ 
415:  Siil,  569  :  And  this  Di<3.  title  Surttj  of  the  Peate. 
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If  I  man  scknowledgrs  i  rccognizmce,  to  b?  paid  at 
»djy  within  the  year  ihcr  the  datrofthc  rccogniznncr, 
in  this  cife  he  may  have  execution  by /fn  facias  or  tltgit 
vithin  the  vear  after  the  d.iy  of  piymcnt,  though  the 
yetr  be  pa!t  from  the  date  of  the  rfC-'»gni2Ance,  z\Ed  3 
22,  ^:  I  Ra!.  Jii^r,  i^g^  900 :  a /n/.  4.71.  Sec  2  AW. 
jShr,  4,68  :  Co  Lit.  292. 

If  .1  man  recovers  an  artnutiy.  he  fhMl  have  execution 
for  every  time  that  occurs  zftcr  by  fieri  fadm  or  tUgit 
wiihin  the  year  after  the  time  incorred  ;  thongh  the  year 
be  pall  from  the  judgmcr.t;  but  not  after  the  year  with- 
out a  J(i»  (  fadii.,  l  Rol.  Ahr.  500:  2  /«//.  4,71  :  $alk. 
6co. 

If  two  acknowtcJge  a  recognizance  of  100/.  jointly 
anJ  fcvcrally,  the  conufce  may  fac  feveral  /art  facias't 
againll  the  conufors  up«.)n  thtf  rccognizmce.  z  Jujl.  395. 

S(ire  ftteias  ufioa  a  Rtccgmzanct  in  Ckafittri/,  may  be 
foed  out  to  extend  lanJs,  iS'c.  If,  upon  a  /are  faJai 
upon  a  recognizance  in  Chancery,  the  record  be  tranf- 
mirted  into  B.  R.  to  try  the  ill'ue,  and  the  pl^itniifF 
is  nonfuit;  he  may  bring  a  new  /trr  faciai  in  fi. 
upon  the  record  there,  a  Saurt<i.  27.  where  a  Ifamtc  is 
acknowledged,  and  the  cognifor  afterwards  cuntrtTeth  a 
judgment,  and  the  land  is  extended  thereon  ;  in  thi";  cafe 
the  cognifee  fl\alt  have  a  Jint facials  to  avoid  the  extent 
of  the  lands;  but  if  the  judgment  be  on  goodv,  it  i&  other- 
wife.  I  Br<yujui.  37:  3  Ntl/.*Jhr.  i86.  Sciif/Aaa;  lies 
on  recognizance  of  the  peace,  i^c*  removed  into  if.  R, 
Sec  rille  Surely  of  ibt  Ptait. 

IV.  Scire  FACiAsmaybe  pleaded  to.  before  judg- 
ment given  upon  it;  afterwards  it  is  too  late:  Though 
a  writ  of  error  may  be  brought  lo  riiverfc  the  judgment 
on  the  f:re  facuny  if  that  be  not  good  on  which  the 
judgment  was  grounded,  z/ny?.  503.  Payment  was  no 
plea  at  Common  Law  to  a  ftire  facias  upon  a  judgment; 
becaufe  it  is  a  debt  upon  record.  jZ.ro'.  120;  But  this 
was  altered  by  Jiat,  4  //wi.  c .  16.  §  1 2,  which  gives  the 
defendant  liberty  to  plead  fuch  payment. 

Whatever  is  pleadable  to  the  original  aflion  in  abate, 
ment,  (hall  not  be  pleaded  to  difable  the  plaintiff  from 
having  execution  on  a  fire  facias ;  bccacfc  the  defend- 
ant had  admitted  him  able  to  have  judgment.  1  Salk.  2.— • 
If  a  jadgmcnt  be  obtained  againfl  an  executor,  and  after- 
wards a  fire  facias  ii  brought  againft  him  upon  that 
judgment,  he  cannot  plead  a  judgment  recovered  againfl 
his  tellator,  and  that  he  hath  not  afTcts  uhnx.  Sec.  becaufe 
he  might  have  pleaded  it  to  the  firll  adion;  for  it  is  a 
fettled  rule  that  if  a  defendant  hath  a  matter  proper  for 
his  defence,  and  he  negfcfls  to  plead  it  in  bar  to  the 
aflion  at  the  time  he  may,  he  Hiall  never  take  advantage 
of  it  after.  2  Strange  732. — In  fne  faesas  on  a  judg- 
ment in  debt,  or  other  ptrfonal  afUon,  the  defcndaot 
cannot  plead  non-tenure  of  the  land  generally,  where 
it  is  contrary  to  the  return  of  the  SheriiF;  though  he  may 
plead  a  fpccial  non-tcp.urc  :  Bui  on  a  fare  facias  to  have 
execution  in  a  real  ailion,  the  defendant  may  plead  non- 
tenure generally,  becaufe  the  frteboid  is  in  queftion,  and 
thai  is  Uvourcd  in  Law  ;  an*i  the  tcr-tcnants  may  plead 
there  are  other  ter-tenants  DOt  named,  and  pray  judg- 
ment if  they  ought  to  anfwer  till  the  others  are  lummon- 
fd,  f^f.  though  it  would  be  olherwifc  if  fire  facsai 
had  been  againll  particu!;..' ler.ifll?  by  name,  a  Salk,  601. 

Vol.  11. 


— On  ^feire faeias  to  have  execotton  upon  a  judgmset 
in  afVion  of  debt,  every  ter. tenant  is  to  be  contributory  i 
and  thtrt-fcre  one  Ihall  r.ot  anfwer,as  lo"g  as  he  can  fhcw 
that  another  is  Ii;ihlc  and  net  uarr.ed  :  QoittrU  on  z  firt 
facias  upon  a  judgment  in  n  real  adt'on  ;  for  every  tecant 
it  to  anfA'cr  for  that  which  he  h:iih,  and  one  may  be  co*- 
tributory,  and  the  other  not.  2  Crc. 

On  a  fciri  facia*  agaioA  the  heir  and  icr-ienanti  to 
rcverfe  a  common  recovery  of  lands,  thcy^/rr  facias  ii 
to  iifue  againit  all  the  U'r-tcnants,  for  t!.cy  are  to  gain 
or  lole  by  the  judgment  in  the  rcc'jvcry.   Raym.  16: 
■^MoJ  :74,. — Ay.'»-r //w/m  to  have  execution  of  a  fine, 
lhall  not  be  fucd  againll  Irfl^e  for  years ;  but  againfl  him 
who  hath  the  freehold,  who  may  have  fome  matter  lo 
bar  the  execution.  Cre.  Eli^.  471  :  2  Bnyunl.  144..  In 
ejcftmeiit,  it  was  adjudj^ctJ,  that  a  f  ire fadas  might  be 
[  brought  by  the  Icffce,  though  he  w£s  but  nominal,  and 
j  that  ii  may  be  had  by  the  Icfior  hinifctf ;  ai  either  of  tliem 
may  have  a  writ  of  error  on  the  judgment :  And  that  it 
I  might  be  brought  ag  Inft  thofe  who  were  flranjrers  to  the 
i  judgment,  and  againll  the  executors  of  the  defendant, 
j  <3c,    2  Lui-jj.  1267. 

If  a  judgment  be  above  ten  year**  (landing,  the  plain- 
tifF  cannot  fue  n fire faa^n  without  a  mctton  in  Court. 
onafHdavit  that  the  debt  iidue,  the  judgment  unfatiififcd, 
and  the  defendant  living;  in  B  R.  But  in  C,  S.  by  mo- 
tion of  courfe,  figncd  by  a  Serjeant,  unlefs  it  is  of  twenty 
years  Handing,  when  a  motion  mufl  be  made  in  Court,  oa 
affidavit:  If  under  ten,  bat  above  fcven,  he  cannot  have 
a  fcire  facias  without  a  motion  at  the  fide  bar ;  which  fide 
bar  rule  is  obtained  of  courfe,  without  any  motion  by 
counfel.  Note;  after  fuch  motion,  a<id  judgment  revi. 
j  vcd  by  fire  faciai,  if  the  defendant  dies  before  execu- 
tion, the  plaintiif  mull  fuc  a  ntw  fire  fa::au  but  may 
have  it  without  motion,  for  the  judgment  was  revived 
before.  Salk.  598.  SciknU  Pracl. 

In  the  King's  Bench,  and  in  all  cafes,  there  mufl  be 
either  one  firt  faeias^  with  a  fire  feci  returned,  or  two 
fire  Jacias^s  with  nihils.  z  InjJ,  272:  2  Mod.  zty,^ 
But  in  C.  B.  whenever  the  fctre  facta*  is  to  revive  « 
judgment  againll  the  fame  defendant,  who  was  party  and 
privy  to  the  judgment,  one  fire  facial  is  fufiicieni, 
though  a  «>W  be  returned  thereto.  l)y.  186:  5*//*.  599. 
—  But  not  fo  where  the  defendant  is  oct  party  to  the  re- 
cord. The  time  however  between  the  tr.U  and  return, 
in  both  Courts,  is  in  rffefl  the  fame:  i-or  in  C.  B.  the  one 
fcire  facias  muft  have  fifteen  days  between  the  /r/7f  and 
return ;  whereas,  in  K.  Ii.  there  mull  be  fifteen  days  be- 
tween the  tejte  of  tlie  firfl  and  the  return  of  the  (ecor.d 
f:re  facias.  So,  in  C  B.,  where  two  fire  facialis  ari: 
neceftary.— If  only  on?  f:re  facias  and  a  fare  feci  in 
K.  B.  fuch  f  tre facias  OiouM  have  fifteen  days  between 
the  tcjle  and  return. — So  muft  every  fare  facias  when 
the  proceeding  is  by  oiiginal :  But  if  inclufive  both  of 
tefc  .tr.d  return,  it  is  good.  Selhn:  Vr.t.i. 

Although  the  intent  of  the  ft.'ef.icttts  is  to  give  the 
party,  againll  whom  execution  is  about  to  ilTuc,  notice  or 
warning  thereof,  yet  by  the  general  praflice  it  is  wholly 
defeated,  for  ihedefenJant  mny  be  fummoncd  or  not, 
the  party  thinks  fit :  And,  indeed,  the  u'ual  way  is  tfl 
revive  the  judgment  without  giving  tr,c  party  any  no- 
tice. SeUoKi  Praci,  And  it  icems  that  the  party  mav 
4O  always 


SCIRE  FACIAS. 


ilivayj  fearch  the  oflicc,  and  on  finding  a  /art  fatiet  left 
there  for  a  return,  he  auy  appear  though  be  U  nut  warned 
or  funmoned.   J.  M. 

No  alias  fine  fjiun  muft  ifl*ue  tilt  the  firft  writ  of 
fcirt  facias  w  relurtiablc.  R.  T.  8  3.— Ard  in  C>B 
not  until  the  appcarxncc  day  of  the  retorn  of  the  nrif. 
-—The  alias  (hall  bear  tijie  the  day  of  the  return  of 
the  lirll.  Sulk.  599 :  And  in  C.  B,  on  the  appearance 
day,  as  mull  the  alia*  fort  ftutas  by  original.  StlUu^i 
Praa. 

A  defendant  hfing  funimoned  upon  a  furt  facias^  and 
rlic  fummons  returned,  if  he  doth  not  appear,  but  lets 
judgment  go  by  dc-faulr,  he  is  for  ever  barred.  1  Ltv. 
41,42. — If  the  Sheriff  hath  returned  him  v^arned,  he 
Ihatl  not  have  audita  qucrtld  on  a  rclcafe,  d^r.  for  the 
defendant  might  have  pleaded  the  lame  on  the  return  of 
the  fcirt  facial ;  but  If  the  SKcrifT  return  nibit»  on  ahtch 
an  execution  is  awarded,  lie  ftiall  have  audita  querela, 
AViy  Kii:.  Br.  230.— In  the  firll  cafe,  he  might  have 
appeared  and  pleaded  ;  in  the  other^  not  being  warned, 
he  was  not  bound  to  appear.  Where  there  has  been  no 
fcire  fecit  and  only  two  the  Court  will  often  relieve 
upon  motion,  and  not  put  the  party  to  an  aucfita  ^nertlu. 
Soik.  93.  264:  Z  Strange  1075. 

Where  the  plaintiff  in  the  judgment  rcleaftth  the  de- 
fendant of  all  judgments  and  executions,  ^r.  the  defend- 
ant may,  upon  bis  rcieare,  fue  out  a  writ  of  fare  facias 
againil  the  plain  tiff  in  the  judgment  aJ  cognofctndunsfcrip- 
tum  fuum  relaxatif^nis ;  and  he  need  not  fue  out  his  audtta 
$turtla.  Hi/.  5  ff^.  b"  At.  B. 

Damages  are  not  recoverable  in  a  fcirt  facias,  3  Burr* 
1 791 .  Alfo  it  was  formerly  held  that  the  plaintiif  could 
not  in  a  fart  fcctm  recover  colU :  but  this  is  now  reme- 
died by  jhu.  8  £j"  9  H'.  3.     11.  Del.  95  ;  3  Bulf.  322. 

But  the  plaintifi*  is  not  entitled  to  colls  untefs  the  de- 
fendant has  appeared  and  pleaded  :  And  no  cclh  arc 
payable  by  the  pl.itnti(F,  on  moving  to  quaHi  his  own 
writ  before  plea,  nor  after  a  pica  in  abatement.  Caf. 
Pra^.  C.  B.  j^:  I  Sira.  638. — There  is  a  provifo  in 
the  ftatuic,  that  it  fhall  not  extend  to  executors  or  ad- 
minillrators;  and  thence  it  has  been  determined  that  in 
Jcire  facias  they  are  not  liable,  when  plainlifija,  to  the 
payment  of  corts.    l  Stra.  1S8. 

For  more  learnirgon  this  lubjeft,  fee  4  Nfw  Mr:  19 
f':K.A&r,\\\\c  Scire  facias:  U^slftn^  s  Rep  par.  t. 98,24.^: 
far.  2.  61,  372:  the  Books  of  Pra^tcc,  particular]/ 
5r/Ws;  and  this  Dict.onary,  titles  Error  \  £xeciirioit  i 
fudgmtnt.  Sec. 

Scire  Facias;  acaikst  BAit..  \i 2.  Capias  ad 
Jatiifanend-.tm  (fee  -that  title,  and  title  Execution)  is 
lu'sd  out  againft  a  defendant,  and  a  mii  ijl  inventus  is 
reljroed  thereon,  the  plaintifi'  may  fue  out  a  procefs 
ugaialt  the  Bdil  (where  iUll  were  given);  for  they  fti- 
pulate,  in  this  triple  alternative;  that  the  defendant  fhall, 
if  condemned  in  the  fuit,  fatisfy  the  plaintiiT  his  debt  and 
colls;  cr,  that  he  ihall  furrcndcr  himfrlfa  prU'uner;  or, 
!liat  they  will  pay  it  for  him.  — As  therefore  the  two  for- 
incr  branches  of  the  alternative  arc  neither  of  them  com- 
plied with,  the  latter  muft  immediately  take  place.  In 
crier  to  which  a  writ  of  fare  facias  may  be  fued  out 
^gainft  the  Uail,  commanding  the  SherliF  te  m.ike  h:c-v.-n 
u.  liicm  the  judgment,  and  that  they  Ihew  caufc  why  the 
j^la-ntilF  Oiould  i:Ot  have  cxccuitou  .igaintl  lacm  Icr  his 


debt  and  damages :  And  lu  fuch  writ,  if  they  ftiew  no 
fu6tcicnt  caufc,  cr  the  defendant  does  not  furrcnder  him- 
felf  on  the  day  of  the  return,  or  of  Ihcwing  caufc,  (for 
afterwards  it  is  not  fufficicnt,)  the  plaintiff  may  have 
judgment  agaiiiQ  the  Iiiiil,and  take  cut  a  writ  ofca.ja. 
or  other  procefs  of  cxccuiiun  agiinit  ih  -m.  3  Cesnm, 
c.  26.  p.  4t6  :  See  this  Dlcllonary  title  Basl  I. 

There  ts  no  ati::mpt,  in  pjint  of  fa^,  to  find  the  prin- 
cip.il  on  ihii  ca.  fa.  but  ii  is  merely  as  a  warning  thut  the 
plaititti}'  means  to  proceed  againll  the  Uail ;  or  rather,  the 
<n  fa.  ag^iul^  the  principal,  being  left  in  the  Sheriff's 
oflicc,  is  as  notice  to  the  £aii,  that  the  plaintiff  will  pro- 
ceed agaiiifl  the  pcrfon,  and  it  n  incumbent  on  the  Bail  to 
fearch  whether  a;iy  ca.fu.  is  left  in  the  otiicc.  ^Burr.iito. 

A  ivrit  of  error  is  a  faperfcticas  of  execution  from  the 
time  of  its  allowance,  provided  K»il,  wnen  requifite,  be 
put  ia  thereon  in  due  time.  But  it  docs  i.ot  prevent  the 
plaintiff  from  proceeding  by  a£Uan  of  debt,  or  fcirt 
facias  on  the  judgment,  againfl  the  principal,  or  fire 
fac:tu,  or  aflioa  of  debt  on  the  recognizance,  agaicft  the 
Bail.  In  fuch  cafes  however,  if  the  writ  of  error  be  not 
evidently  brought  for  the  mere  purpofe  of  delay,  the 
Court  will  flay  the  proceedings  upon  terms,  pending  the 
writ  of  error.  But  this  is  not  a  matter  of  courfe  ;  and  if 
it  be  apparent  to  the  Court,  that  the  writ  of  error  is 
brought  m!;rely  for  delay,  they  will  not  Aay  the  proceed- 
ings. Tidd's  Pfa:t,  K  B. 

in  ord?r  to  llay  the  proceedings  in  an  adioa  of  debt* 
or  fctrt  facias,  on  a  judgment,  pending  a  writ  of  error* 
it  is  neceflary  that  the  defendant  Oiould  be  firtl  in  Court* 
by  putting  in  Bail.  And  where  an  a£tion  is  brought 
upon  a  judgment  of  the  Court  of  Common  Picas,  the 
Court  ol  K.  B.  will  not  Aay  proceedings,  pending  a 
writ  of  error,  without  the  dei'cndaot's  giving  judgmcat 
in  the  fecoca  aCVion,  and  undertaking  not  to  bring  a  writ 
of  error  upon  that  judgment.  But  if  the  action  be 
brutight  upon  a  judgmcr.t  of  the  Court  of  K  B.  ihefis 
terms  make  no  part  of  the  rule;  becaufe,  in  general, 
anions  on  judgments  are  vexatious,  and  the  plainnlT 
might  have  his  execution  on  the  Aril  judgment.  Tidd'i 
Prasi,  K.  B.  and  the  authorities  there  cited. 

On  a  fire  facias,  or  a^ion  of  debt  on  recognizance, 
I  agaihft  Bail,  when  a  writ  of  error  is  allowed,  and  the  Ball 
apply  within  their  time  for  fonendering  the  prtnctpaU, 
the  Court  will  (lay  the  precccding;,  until  the  writ  of 
error  is  determined;  the  B«ii  undeiukin.:  to  pay  the 
CDudcranation. money,  or  furrcnder  tt.e  defendant  into 
the  cuftody  of  the  Mirfhal,  vvitliin  four  days  next  after 
the  deterini'.aiioo  of  the  writ  of  error,  in  cafe  the  fame 
fhati  be  deler^iuned  in  layout  of  the  defendant  in  error. 
And  in  one  cafe,  where  the  urit  cf  error  was  allowed 
before  the  time  was  expired  for  furrcndcring  the  princi- 
pal, tnough  notice  of  fuch  allowance  was  not  given  to 
the  plaintiff's  attorney,  nor  the  application  cunfequently 
nrad;,  till  after  the  expiration  of  that  time,  the  Court 
gave  the  Bail  the  fame  terms,  as  arc  ufual  when  they 
apply  within  the  time  grar.ied,  by  the  courfe  of  tiic 
Court,  for  furrcndcring  the  prititipal.  But,  in  general* 
when  the  Bill  do  not  apply  to  llay  the  proceedings* 
pending  error,  ti!l  their  time  to  furrcnder  is  out,  tne 
Court  will  not  give  them  any  time  for  that  purpufc,  but 
only  four  days  to  pay  the  monry  in,  aficr  the  judgmc.tc 
is  affirmed*  ^idd's  PraH*  K.  ani  the  auihoriiics 
there. 

Where 


Where  error  wjs  not  brought  till  it  was  too  late  for  the 
Pail  to  furrender,  the  Court,  in  one  cafe,  «ould  not 
ilay  the  proceedings.  But.  in  a  fubfequcnt  cafe,  pro- 
ceedings were  flaid ;  the  Bail  undertaking  to  pay  the 
condrmnaiion-mcncy,  and  the  cofta  on  the  /lirt  fa- 
tiau  in  iour  days  after  aftirmarcc  j  but  in  this  cafe,  there 
being  no  Biil  on  the  wiit  of  error,  the  Court  made  the 
Bail  alfo  undertake  to  pay  the  coU&iOn  the  writ  of  errur, 
in  cafe  the  judgment  was  aflirmcd  ;  and  faid,  it  was  a 
favour  they  *vcre  a/king,  and  they  would  make  them 
fubmit  to  equitable  terms,  i  Stra.  443 :  2  $ira.  887. 
By  the  afHrmancc  of  the  judgment,  in  thefe  cafes,  is 
meant  the  final  afiirmnoce  of  it ;  and  therefore  where 
the  judgment,  on  a  writ  of  error,  was  affirmed  in  th-i 
£xchequer*chamber,  and  afterwards  another  writ  of 
error  was  brought,  returnable  in  Farliament,  the  pro- 
ceedings Bgainll  the  Bail  were  further  (laid,  till  the  de- 
termination  of  the  fecond  writ  of  error.  5  Burr^  2819. 

The  plaintiff  got  judgment  on  the  J'cire  fadas  againll 
Bail,  pending  error  by  the  principal,  and  took  them  in 
execution  ;  and  00  their  moving  to  be  difcharged,  the 
Court  faid,  though  they  might  have  applied,  and  had 
the  proceedings  Itaid,  yet  the  Court  would  not  fct  them 
afide.  i^/re.  526;  BtirnnZQZ  :  But  fee  4  ^;.rr.  2454: 
3  Term  Refi.  643  :  ^m6.  coatra. 

See  further,  this  Diflionary,  titles  Error  ;  Bailf  i-c. 

There  mull  be  a  particular  warrant  oi  attorney  to  a 
/{ire  facial  againll  the  Bail ;  for  a  warrant  in  the  princi- 
pal a^ion  is  rw  warrant  to  the fcire  fadaSy  bccaufe  thefe 
are  dillinfl  a(ftiors ;  and  the  particular  warrant  ii  to  be 
entered  when  the  fuic  commences,  which  is  when  the 
writ  is  returned.  2  Salk.  603. — When  z/ch-e  facsas  is 
brought  againll  the  Bail,  it  muft  be  in  ea  pane;  and 
where  it  is  brought  againfi  the  defendant  in  the  principal 
aifUon,  it  is  to  be  in  bac  farte,  2  Salk.  599. 

Scire  Facias  ad  audiendum  ErroreS)  To 
bear  the  Errors  aJJigrteJ.-^^'^tn  a  Writ  of  Error  is 
brought,  as  foon  as  the  tranfcript  is  entered  on  record, 
and  the  plaintiti'  hath  alfo  afTigned  his  Errors, and  entered 
the  fame  on  record,  tf  the  defendant  does  not  immedi- 
ately plead  or  join  in  Iirror,  the  plaintiff  may  fue  out  this 
fcire  facias :  And  if  the  defcndint  in  Error  does  not  come 
in,  and  plead  or  join  to  the  allignment  of  Errors,  upon 
the  return  of  this  writ  the  pUintiff  may  have  an  a/iat 
fcire faciast  and  upon  default  thereto  the  plaintiff  mud 
proceed  to  argument,  and  will  be  heard  ^a-  /ar/e.  But 
this  writ  of fcire  facias  is  now  fcldom  fucd  out,  at  the  de- 
fendant ufually  appears  ^ra//\f ;  or  the  ptaintitf  in  Error, 
after  bis  alignment  of  Errors,  takes  out  a  rule  for  de- 
fendant to  appear  thereto,  and  ferves  a  copy  on  the  de- 
fendant. Car:b.  40  :  Se!len*i  Prac'i. 

Scire  Facias  in  Detinur.  In  Detinue,  after 
judgment,  the  plaintiff  (hall  have  a  Mjlriirgas,  to  compel 
the  defendant  to  deliver  the  goods,  by  repeated  dif- 
trcfTes  of  his  chattels  ;  or  elfe  a  fire  facias  againll  any 
third  pcrfon  in  whoi'e  hands  they  may  hrippen  to  be,  to 
Tncw  caufe  why  they  fhould  not  be  delivered.  3  Ccmm. 
413.  See  this  Diflionary,  title  £xy  //.'.'/j  ;  in  the  Intro- 
duction to  that  title. 

Scire  Kaciai  to  Rfi  L'surhr's 
Clekk.  On  a  quare  impeMi,  anu  ^../.i:::ai  fued  out, 
if  the  Biftiop  after  rec.vpt  of  the  latter  writ,  admit  any 
perfon,  even  though  the  Patron's  right  may  have  been 
found  in  a  jttrt  pafrc/tatuf,  then  the  piainiiff,  after  he  bai 


obtained  judgment  in  the  qxare  impeJ/:,  may  remove  the 
Incumbent,  if  the  Clerk  of  a  llraoger,by  wtiiof  fire  fa- 
etas.  iComtu.  z.\'i.  Sce^are  impedst ;  ^artiitcurairaivtt* 

Scire  F.^ciAS  to  repeal  Lesttri-paUKt  ami  Grants, 
Where  the  Crown  hath  uradvifcdly  granted  any  thing 
by  Letter; -p.vcnr,  which  ought  not  to  be  granted,  or 
where  the  j'ltertcc  hath  dor;  an  a>fl  that  amoucts  to  a 
foi  feiturc  of  th-r  Orant,  the  remedy  to  repeal  the  Patent* 
is  by  writ  of  yi/r/  /^i/(t;  in  Chanccjy.  Thii  may  be 
brought  tithcr  on  the  part  of  the  King,  in  order  to  re- 
fume  the  thing  granted  ;  or  if  the  Grant  be  injurious  to 
a  Subjed,  the  King  ii  bound  of  right  to  permit  him 
(upo-i  his  petition)  to  ufe  bis  roval  rarre  for  repealing 
the  Patent  m  z  fcire  fad ji.  And  fo,  alio,  if  upon  an  cfiicc 
untruly  found  for  the  King,  he  grants  the  land  over  to 
another.  h=  who  is  grieved  thcrrby,  and  travcr'cs  the 
office  itftlf,  is  entitled,  before  ilfuc  joined,  to  a  firefadai 
againll  the  Patentee,  in  order  to  record  the  Grant. 
3  Ctrr.m.c.  17 -p.  260,  |.  See  this  Dictionary,  lit.  Granf 
eff/je  King  ;  In^urf  if  Office. 

A  fcire  fadas  to  repeal  a  Patent,  mull  be  brought 
where  the  record  is,  which  is  in  Chancery  ;  and  there 
are  to  be  txvoof  thefe  writs  fued  out  nf  the  Petty-bag 
office  dircAcd  to  the  Sheriff*  of  Middlefx^  who,  by  a 
j  letter  under  the  fcal  of  his  office,  muft  lend  notice  to  the 
1  Corporation,  or  perfon  whofe  concern  the  Patcrt  is,  that 
I  there  is  zf  ire  facias  iiTued  out  returnable  at  fuch  a  time, 
j  and  remaining  with  him,  for  the  revocation  of  fuch  a 
I  Patent,  and  that  if  they  do  rot  appear  thereunto,  judg- 
I  menc  will  be  had  againft  them  by  default ;  and  this  letter 
to  be  delivered  to  the  Corporation,  or  pcrlbn  ioterefted 
in  fuch  Patent,  by  fome  perfon  who  can  make  oath 
[  thereof.  Dalian's  Sheriff.  On  ayf/r/yaf/a;  out  of  Chan- 
cery returnable  in  B.  K.  to  repeal  Letters-patent,  it  was 
held,  that  if  the  Letters-patent  are  granted  to  the  preju- 
dice of  any  pcrfon,  as  if  a  fair  is  granted  to  the  damage 
of  the  fair  of  another,  Ue,  he  may  have  a  fcire  fatso/ 
on  the  inrolment  of  fuch  Grant  in  Chancery,  as  well  as 
the  King  in  other  cafes ;  but  it  may  be  a  qucllion,  whe* 
(her  a  fire  facias  upon  a  record  in  Chaacery  is  return- 
able in  B.  R.  though  after  it  is  made  returnable  into 
B.  R.  that  Court,  and  not  the  Chancery,  hath  the  jurif- 
diflion  of  it.  Mod.  Ccf.  229.  In  all  cafes  at  Common 
Law,  where  the  King's  title  accrues  by  a  judicial  re- 
cord, and  he  giants  his  cilate  over;  tlic  party  grieved 
could  not  have  a  fctrt  fadas  againll  ihc  Patentee,  but 
uas  forced  to  his  petition  to  the  King  ;  othrrwife  it  is 
when  his  title  is  by  conveyan:e  on  record,  which  is  not 
judicial.  4  Rtp,  59.  The  King  hath  a  right  to  repeal 
a  Patent  by  fire  faiias^  where  he  was  deceived  in 
Grar.t,  or  it  is  to  the  injury  of  ths  Subjcft.  3  Lev.  izo. 
And  where  a  common  perfon  is  obliged  to  bring  hia 
aflion.  there,  upon  an  inquifiiinn  or  utlicc  found,  the. 
King  is  pur  to  bis  ftre  facta:,  ice.  9  Rep.gS.    A  Jeiri 
facias  to  rejii'.il  Lot:ei;*patciit  doth  no;  abate  by  thie 
demife  uf  the  Crown.  1  ^/rn*^/ 43. 

SciRT  Facias's  have  iffued  to  repeal  the  erantt  of 
offices,  tor  conditions  broken,  non-wtendance,  For 
difability,  or  in  cafe  of  forfcttirc,  the  r-ffices  may  be 
feizcd  without  ftre  Jadai.  3  At^I  Ahr.  2ci,  202.  See- 
title  0/«iV. 

SciRt  Facia*  in  n//M/of  morder,  befora  a  pardon 
fhall  be  allowed;  See  title  .^//rtf/.U.  *.   ■  ...i 
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Scire  feci.  Is  ihc  return  of  the  Sheriff,  on  a  fcirt 
fadatt  that  be  hath  caufcd  notice  to  be  given  to  the 
party,  againfl  whom  tl>«  /art  faciaj  iflucd.  See  title 

Scire faciai. 

SCIREWYTE,  The  annual  tax  or  prcilation  paid  to 
the  Sheriff  for  holding  the  Aflizes  or  County  Courts. 
Parcch.  Atii^.  p.  57;. 

SCITE,  Sitiij.]  Tlic  fetiing  or  Handing  of  any  place ; 
the  feat  or  fltuation  of  a  capital  me^Tuage,  or  ibe  ground 
whereon  it  flood.  Men.  Jng.  lam.  z.fcL  278  Thcword 
in  this  fenfe  is  mentioned  in  the yfo/j.  32  /f.  8.  t.  zo  : 
%z  dir.  I.  f.  1 1. 

SCOLDS,  In  a  legal  fcnfc,  are  troublcfome  and 
angry  women,  who,  by  their  brawling  and  wrangling 
ajnongfi  their  neighbours,  break  the  public  peace,  in- 
CKafe  diicurJ,  and  become  a  public  nuifance  to  the 
neighbourhood.  They  are  indiflable  in  the  Sheriff's 
tourn,  and  punilhed  by  the  cucking  Aool,  i^c.  Kiub,  13  : 
d  MoJ.t\i.  Sec  title Cti/f/>«i'fJi. 

SCOT  AND  LOT,  Sax.  Saat,  pars,  and  £/f/,  i.  c. 
Sert<.'\  Signiiies  a  culloroary  contribution  laid  upon  all 
fubjefls,  according  to  their  ability.  Spelm.  Nor  are  thcfe 
old  words  grown  cbfolctei  for  whoever  in  like  manner 
(Though  not  by  equal  proportion)  are  afleffcd  to  atiy 
contribution,  are  generally  faid  to  pty  Scot  and  Lot. 
Stat.  35  W.  8.  c.  9.  Sec  alfo j}at,  1 1  Geo.  t.  r.  iS,  as  to 
clcAiom  in  Leniiwrj. 

SCOTAL,  or  SCOTALE.  Is  where  any  officer  of  a 
fcreft  keeps  an  althou/e  within  the  forcft,  by  colour  of  bis 
office,  cauflng  people  to  come  to  his  houfe,  and  there 
fpend  their  money  for  fear  of  his  dilpleafure  :  It  is  com- 
pounded of  /ca;  and  rt/f,  which  by  tranfpofition  of  the 
words  is  otherwife  called  an  alfj)x>t.  Thi>  word  is  often 
nfed  in  theCharter  of  the  ForelUf.  8.  Manweed  j|6. 

SCOTTARE.  Thofc  tenants  are  faidyrff/;«r^,  whofc 
laods  are  fubjcfl  to  pay  /-p.*.  Mtn,  Aug,  i.  875. 

SCOTLAND. 

The  Ki  hodom  ok  Scotlan  d.  notwithflandin^  the 
onion  of  the  Crowns  on  the  acceflion  of  their  King,  y^im^/ 
VI.  to  that  of  EKglami,  continued  an  cntire'y  feparate 
.vid  diflind  kingdom  for  above  a  century  more,  though 
an  union  had  been  long  pr.  jc^cd  ;  which  was  judged  10 
he  the  more  tafy  to  be  done,  as  both  kingdoms  were 
aoiiently  under  tSe  fine  government,  and  (lilt  retained 
a  very  great  rcfembhnce,  though  far  from  an  identity, 
in  their  law*,  fiy  an  a<ft  of  Parliament  i  'Jac.  i.  r.  1, 
it  was  declared,  that  ihcfe  two  mighty,  famous,  and  an< 
lient  kingdoms  were  formerly  one.  .And  Sir  KMtiard 
Ctkt  obfcrvei.  how  marvel'cus  a  cor.fbrmity  there  was, 
not  only  in  the  religion  and  languace  of  the  two  nation*, 
but  alfo  in  their  aniicnt  laws  the  defcent  of  the  Crown, 
their  I*.irliam^.*nt^-  their  titles  of  nobility,  theirofficers  of 
ftjte  and  of  juflicc,  their  writs,  thtir  culloms,  and  even 
ihc  ianrimj'c  of  thtfir  Iiw«.  Upon  which  Hccount  he 
fupppff!  the  Common  I-nw  of  each  to  have  been  origin* 
■tiy  the  lame;efpfcianv  a*  th*^ir  ni  flanticnt  and  authentic 
bcok»  called  Re^mm  Miiifflate^n,  and  containing  the  roles 
of  their  antient  Common  I.a*,  is  catreniely  timilar  to 
tb«t  of  Glai'i'il,  which  contnins  the  princip?e3  of  oiirr,  as 
ii  fti'0'1  in  th?  reign  of  ll^my  II.  4  I.ijf.  345.  The  many 
rfiv.rfttics,,  now  fubfifling  be^vc(n  the  two  laws  at  pre- 
Uui.  may  be  *t\\  enough  accounted  £br,  from  a  divcr> 


fity  of  praflice  in  two  large  and  Qncommunicating  jariC. 
diflions;  and  from  the  ads  of  two  diflin^t  and  independ- 
ent Parliaments,  which  have  in  many  points  altered  and 
abrogated  the  old  Common  Lnw  of  both  kingdoms.  See 
*l  Ccmm.  IntnJ.  §4>/.97i  and  the  note  there. 

In  the  reigns  of  King  Jnmtt  II.  and  King  CbarUs  \\. 
CommifGoners  were  appointed  to  treat  with  Commif- 
fioners  of  Stotlandt  concerning  an  union.  But  the  bring- 
ing about  this  great  work  was  refervcd  for  the  reign  of 
Queen  Anne.  The  Jtat,  i  Arm.  p.  \.  c.  14,  ordained 
articles  to  be  fettled,  by  Commifiioners,  for  the  union  of 
the  two  kingdoms,  i^c.  and  by  /at,  5  An/f,  c.  8,  the 
Union  was  cifeded. 

By  this  ftaiDte,  5  Am.  r.  8,  the  Tiveniy'Fiw  Artieht  ef 
Unien,  agreed  to  by  the  l'arliament&  of  both  nations^ 
were  ratified  and  confirmed  ;  the  ptirport  of  the  moft 
confiderable  being  as  followf  : 

1.  That  on  the  firft  of  May  1707,  and  for  everafter^ 
the  Kingdoms  Er.glanJ  and  Sistlrttd  (hall  be  united 
into  one  Kingdom ,  by  the  name  of  Cheat  Bkitain. 

2.  The  focceffion  to  the  Monarchy  of  Gnat  Brnaitt 
ihall  be  the  fame  as  was  before  fettled  with  regard  to 
that  of  EngUati. 

3.  The  united  Kingdom  Oiall  be  rcprefented  by  one 
Parliament. 

4.  There  Oiall  be  a  communication  of  all  right?  and 
privileges  between  the  SubjefU  of  both  Kingdoms,  ex- 
cept where  it  is  otherwife  agreed. 

9.  When  England  raites  2,000,000/.  (accurately 
■  •997 1763/.  %s.  ^yd.\  by  a  Land-tax,  ^^r/W  lhall  raife 
.}.S,ooo/. 

16,  17.  The  ftandards  of  the  coin,  of  weights,  aod-of 
rocifures.  (hall  be  reduced  to  chofe  of  fu^Aou/,  through- 
out the  united  Kingdoim. 

i3.  Tbeliws  relating  to  trad?,  culloms,  and  the  ex- 
cifr,  (hall  be  the  fame  in  S.dland  as  in  Enghnd,  But  itl 
the  other  laws  of  Sicr^jW  (hall. remain  in  force;  though 
alterable  by  the  Parliament  of  Great  Britain.  Yet  wiib 
this  caution,  that  laws  lelating  to  public  policy  are  al- 
terable at  the  difcretion  of  the  Parliament ;  Ui\«  relat- 
ing to  private  right  arc  not  to  be  altered,  but  for  tbe 
evident  utility  of  the  people  of  SeoiUnd, 

22.  Sixteen  Peers  are  to  be  chofen  to  r«prefcnC  tho 
Peerage  of  Siailand  in  Parliament,  and  forty-five  mem- 
bers to  fit  in  tbe  Houfe  of  Comreo&s. 

23.  The  ixtcen  Peeraof  S^tilanJ  (hall  have  all  pri- 
vileges of  Parliament  :  And  all  Peru's  of  Seot/and  (lialt 
be  Peers  of  Great  Briteii,  and  rank  next  after  thnfe  of 
the  fame  degree  at  the  time  of  the  Union,  and  Ih^II  hava 
all  privileges  of  Peers,  except  fitting  in  the  Houfe  ol 
Lords  and  voting  on  the  trial  oTa  Peer. 

It  WIS  foriTr:rIy  refolvcd  by  the  Hnofo  of  Lords,  tbac 
a  Peer  of  Scaflatd  c\»\m\r\Q  to  fit  in  the  Briii/j  Houfe  of 
Peers,  by  virtue  of  a  patent,  paffcd  under  the  Grr^i  Seal 
of  Grtot  Br.-fuia^  had  no  right  to  vote  in  the  election  of 
the  fixteen  S^otth  Peers ;  and  that  no  patent  of  honour 
granted  to  any  Peer  of  Great  BritaiM,  who  was  a  Peer 
of  Scotland  at  the  time  of  t^ie  Union,  Oiould  etuitle  hiin 
to  fit  in  Parliti^ieDt.  Bjt  in  1782.  on  the  claim  of  .the 
Duke  of  hamih<nt  to  fit  as  Duke  of  Brar.dcn,  the  tfoef- 
lion  being  rcffrred  to  thr  Judges,  they  were  unani- 
moufty  of  opinion,  that  the  Peers  of  Sealand  were  not 
diiabkvl  from  receiving,  fubfcquently  to  tbe  (Ji>ion,  ;t 

patent. 
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pncent  of  Peerage  of  Grtat  Britain,  with  alt  the  privileges  | 
ufuftlty  incident  thereto;  and  the  Houfe  accordingly  ad- 
niictcd  the  Duke  of  HamiltcH  to  fit  as  Dulcc  of  Bratufaa. 
No  objcttion  wai  ever  made  to  an  Eiiglijh  Peer's  taking 
a  Scotch  Peerage  by  dcken: ;  and  ihcicfore,  formerly* 
when  it  wai  defigncd  to  confer  an  En^liJhiwW  on  a  noble 
family  of  Scatlamit  the  eldell  fon  of  the  Sketch  VtCT  was* 
created  in  liij  father's  life-time  an  Engltjb  Peer,  and  this 
creation  was  not  affe<f)ed  by  the  annexation  by  inherit^ 
tnce  of  the  Zecttl^  Peerage. — It  fecms  now  to  be  fettled, 
that  a  Zccicb  Peer,  made  a  Peer  of  Great  Bviiatn,  bai  a 
right  to  vote  in  the  elcAion  of  the  fixieen  Scotch  Peers  : 
And  that  if  any  of  the  fixteen  Scttch  Peers  are  created 
Veers  of  Great  Britain^  they  thereby  ceafc  to  (it  as  re- 
prcfentativcsof  the  Sisich  Peerage  ;  and  new  Scotch  Peers 
aufl  be  eleded  in  their  room-  bee  i  Ccmm.  9;,  «.  7. 

25.  All  laws  and  Aatutes  in  cither  kingdom,  fo  far  as 
they  are  contrary  to  thefc  articles,  lhall  ccaie  and  become 
void  :  And  hcnic  it  feeros  thit  the  Royal  prerogative  of 
granting  a  charter  to  unreprefcntcd  pl.iccs  to  fend  Mem- 
bers to  Pailiamcnt»  is  virtually  aboliihcd  ;  fincc  the  cx- 
ercife  of  it  would  neceflarily  dellroy  the  p  •putatiun  of 
ihe  reprefenta:ives  of  the  two  kingdoms,  t  Ccmm.  n. 
6ec  this  DiiVionary,  title /'irrZ/flfliM/ VI  (B)  1.  {h). 

In  the  faid  flatoie,  5  Abr.  c,  two  a^s  of  Padiament 
were  alfo  recited  ;  the  one  of  Scotlamdt  whereby  the 
Church  of  Scotland,  and  aHb*the  four  Univerfities  of  that 
kingdom,  are  eftabliihed  for  ever,  and  all  fuccccding 
Sovereigns  are  to  take  an  o^th  inviolably  to  maintain  the 
fame;  the  o;her  of  EhiLinJ,  5  ytnn.  f.  6,  whereby  the 
Afts  of  Uniformity  of  13  Eltz.  and  i^Car.  i.  (except  as 
the  fame  had  been  altered  by  Pariiament  at  th.!!  time) 
and  all  other  afts  then  io  force  for  the  prefrrvaiion  of 
the  Church  ol  BngU/iii,  avc  declared  perpetual;  and  it 
is  llipulated,  that  every  fubfcquent  King  and  Q^ccn  (hall 
takevn  oath  inviolably  to  maintain  '>he  fame  within  Eng- 
lamd,  Lelancl,  H'altt,  and  the  town  of  Benvici  u/ou 
Tit/ftJ.  And  it  n  niafted.  that  ihcfe  two  •*  fhall 
for  ever  be  obferved  as  futidamcntal  and  eflcntial  condi- 
lion*  of  the  Union/* 

Upon  thcfe  Jrticits  and  A3  of  Vnion,  it  is  ro  be  ob- 
fiwvcd,  lU,  That  the  tv\o  kingdoms  are  now  fo  inlepa- 
rably  united,  that  nothing  can  ever  difui.ite  them  again; 
except  thelnutual  confent  of  both,  or  the  fuccef»ful  rc- 
fiftance  of  either,  upon  apprcl.e«d)og  an  infringement  of 
thofe  points  which,  when  they  were  leparate  «od  inde- 
pendent nations,  it  was  mutually  nipulated  (hould  be 
fuKficmenral  and  tjltmiai  ccKc/iiioni  of  tkt  Umon,  adiy. 
That  whatever  elfc  may  be  deemed  fundanuntai  and  tf- 
^iial  candifioKj ,  the  prefervation  ol  the  tAO  churches, 
of  England  and  Scoii.nd,  in  the  fame  ftaie  thil  they  were 
m  at  the  lime  of  the  Union,  and  the  mainicnincc  of  the 
Afts  of  Unifofwiity  which  rflablifli  our  common  prayer, 
are  exprefsly  .declared  fo  to  be.  jdly  Thst  therefore 
any  alteration  in  the  cooflituiion  of  eiilcr  of  ihofe 
churches,  or  in  the  Liturgy  of  the  Church  of  Ej^Jamd, 
(unlefj  with  the  cmfeni  of  the  refpefltvc  chotchC5,col- 
letiivcly  or  reprcfcrtaiivtly  given,)  would  be  an  infringe, 
ment  of  thefc  fuiiJumtfttal  a  td  fj^ntial  ccnditioms,  and 
grea'.ly/«jrt0^f»  the  Union.  4.th!y.l  hat  the  municipal  laws 
of  Scu'tlerki  are  ordained  to  b.-  ItiH  cbferved  in  thai  partof 
the  iflind.  unlefs  altered  by  Parliament:  and,  as  the 
Parliament  ha^"  not  yet  tho.  ght  proper,  except  in  a  few 
io(UTJCc?j.  10  alter  them,  they  ftill  t«;:h  legard  to  the 


pariiculars  unaltered)  continue  in  full  forcK.  Where-' 
foie  the  mui/icipal  or  common  laws  of  Lnglattd  are,  ge- 
nerally fpcaking,  of  no  force  or  validity  in  Scotland, 
See  I  Cmm,  97,  98  ;  and  the  note  there. 

At  the  time  of  the  Union  it  was  agreed,  that  the  mode 
of  the  cIcAion  of  the  Peers  and  Commons  (hould  be  fet- 
tled by  an  adl  paiTcd  in  the  Pattiament  of  ScctlanJ ; 
which  was  afterwards  recited,  iatified,and  made  part  of 
the  Act  of  Union.  As  to  the  clc£lian  of  (he  fuieen 
Peers,  fee  JJat.  6  Jnn.  c.  23.  With  rcfpcil  to  the  forty- 
five  Commoners,  it  was,  by  an  ad  of  the  Scotch  Parlia- 
ment, (and  fee  Jlat.  6  Ann.  c.  6,)  enacted,  that  of  the 
forty -five,  thirty  Ihould  be  elected  by  the  Shires,  and 
fifteen  by  the  IJoroughs :  That  the  City  of  Edmiurgh 
fliould  cle£t  one  ;  and  that  the  other  Royal  Boroughs 
Ihould  be  divided  into  fourteen  dillri^s,  and  that  each 
dillrifl  (hould  return  one  :  and  it  was  alfo  provided,  that 
no  perfon  (hould  elcft  or  be  clcflcd  one  of  the  forty  - five, 
but  who  would  have  been  capable  of  clcfling,  or  of  be- 
ing elt£led,  a  reprefcntaiive  of  a  (liire  or  borough  to  the 
Parliament  of  Sccflaitd:  Hence  (he  eldell  (on  of  any 
Scotch  Peer  cannot  be  elcflcd  one  of  the  forty-five  ;  fuch 
eldeft  fon  being  incapable,  prior  to  the  Union,  of  fitting 
in  the  Scctch  )'ar!i.imcnt.  Ncnhcr  can  fuch  cldell  fon 
be  entitled  to  be  iitrolled,  and  vote  as  a  freeholder  (or 
any  commiflioner  of  a  (hire,  though  otherwife  qualified  ; 
as  deierminrd  by  the  Houfc  cf  Peers  in  Lord  Daer's 
cafe,i793.  Bui  the  cideft  fon;  of  Sccfch  Peers  may  repre- 
fent  any  place  in  England,  as  many  do.  a  Ha//.  Free.  12. 

The  two J?atj,  9  Ana.  f .  5  ;  33  Geo.  z.  c.  20,  requir- 
ing knights  of  (hires  and  mrmbers  for  boroughs  to  have 
rcfpeflively  6co/.  and  300/.  a-year,  are  exprefsly  con- 
fined to  Ergland :  But  a  commilfioni-'r  of  a  (hire  mufi  be 
a  freeholder;  aiid  it  is  a  general  rule,  thjt  none  can  bo 
eJcflcd  but  thofcwhocanelL'v^.  And  it  was  formerly  fop. 
pofed,th:it  it  wasnectfTary  that  every  reprcfcntativeofa 
borough  (hould  be  admitted  a  burgcfs  of  one  of  ihe  bo- 
roughs which  he  reprcfcnted  ;  till  the  contrary  was  de- 
termined by  a  Committee  of  the  Houfe  of  Commons  tn 
thecalcof  the  Borough  of  tfigfc^n  2  Dsug.  El.  iRi. 
It  (lill  holds  gcner^liy  true  in  fliires  in  Sctihndt  ibat  the 
qualifications  of  the  clcflors  and  dented  are  the  fame  ; 
or  that  eligibility  and  a  right  to  eledt  are  convertible 
terms.  See  1  Comm.  97,  .v.  6. 

The  cleflion  of  members  of  Parliament  for  Scotland^ 
is  further  regulated  by  Englijh  (latuies  :  the  MagiArates 
are  required  to  fummon  the  Councils  of  boroughs  ;  anj" 
an  oath  is  to  be  i«ken  by  every  freeholder  and  ixter  as 
to  the  eftatcs  to  qualify  ttirm,  ihatiliey  aie  a^ually  their 
own,  and  not  fiflitinu*  :  ShenfTs  or  Rewards  not  to  make 
any  fatfc  return,  i^c.  under  the  penalty  of  500/.  reco* 
verable  in  a  fummnry  way  :  judge  of  the  Omrt  0/ 
Seflion,  or  Baron  of  the  Rkchequer,  in  Sm/and,  (hall  be 
elerted  a  member  of  Parhament.  Stati.  7  Geo.  2.  c.  ;6  ; 
t6  Geo.  2.  €.  II  :  and  {ez  flat.  14  G»9  3.  c  81. 

Afts  of  Patliamenf,in  gt  r.cral,  pafTed  (ince  the  Union, 
extend  to  Scotland ;  but  where  a  Hatutc  is  not  appljcablc 
to  Scxiaudt  and  where  StotU^d  U  no:  intfi>dcd  to  be  in. 
eluded,  the  metbfd  is  to  declare  by  /r<v:j9^  that  it  doe* 
'  not  extend  to  SctiUrd.  3  3i<n-.  233.  to  Bcnvid,  fee 
this  Dictionary  untier  that  title. 

Several  adis  of  l*arhamcnt  have  been  pafTcd,  from: 
time  to  time,  for  the  internal  regulation  of  this  part  of' 
the  kingdom  J  for  wkich  fee  ibff  hdex- ic  the  SiBtutff^. 
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and  U':W^mi*s  Di^fj)  »/  the  Statute  Laiv.  It  may  be 
fuincicnl  in  this  place  to  notice  the  following  ails. 

By  /at.  6  M-:.  i6.  a  Court  of  Exchtfijucf  ii  creilcd 
in  ScoiUnJt  to  be  a  Court  of  Record,  Revenue,  and  Ju- 
dicature, for  ever  ;  and  Barons  of  the  faid  Court  to  be 
appointed*  who  thall  bs  Judges  there. 

An  for  difarming  the  Highljods  of  SntlaaJ ;  and 
requiring  bail  of  pcr(or.i  for  their  loyal  and  peaceable 
behavio'ir.c^f.  Sim.  I  Cei.  |.y/,i.  r.  54.— rerfoni fum- 
moncd  are  to  bring  in  and  deliver  up  their  arms,  or»  rc. 
fufiog  to  do  ir,  ftiall  be  taken  as  I  lhd  icldisrs  lo  fervc 
his  Majefty  beyond  the  feas  j  and  concsaiing  their  arm«, 
are  liable  to  penalties:  Alfo  the  Lords  Lieutoaantf ,  or 
JtiOices  of  the  Fcace.  may  appoint  peffoni  to  fearch 
houl'es  for  arm*,  tjc  Star.  1 1        i.  (.  26. 

By  the  /att.  19  Cec.  a.  c.  59  :  ao  G/e.  2.  f.  5 1  :  21 
Gee,  34  :  zS  Gto.  3.  r.  29;  Provi6ons  are  farther 
aiade  lor  difarming  the  Highlmds,  and  reilraining  the 
ufcof  the  Highland  dref?;  and  the  mailers,  and  teach- 
ers of  private  t'cbocis, chaplains,  tototi,  and  governors  of 
youth  and  childrer,  are  to  take  the  oathi  tj  his  MijcAy. 

When  any  ordinary  place  is  vacant  in  the  Court  uf 
Sffltons  in  S:etIitnJ,  the  King  may  nominate  a  perfon, 
who  is  to  be  examined  by  the  Lords  of  the  SeffioDf  and 
(hen  admitted,        Stat,  ioGeo.  1.  e.  18. 

The  City  oi  £/ijr.oirgl\in  Scs/hKJ.wm  Bned  2000/.  on 
account  of  the  murder  of  Captain  Ar.v-/  ;  (who  was 
hanged  by  the  mob,  on  pretence  that  he  had  ordered 
his  loldiers  to  Urc  upon  peifons  htlBng  at  an  execution  ;) 
and  a  reward  of  200/.  ordered  tor  apprehending  the 
offenders.  Stai.  10  Gta,  z.  c.  34. 

By  JIat.  20  CV».  a.  c.  43,  the  heritable  jurifdidions 
are  taken  away  and  reftored  to  the  CroA>n,  and  more 
effeflital  prc-'ition  is  made  for  the  adnutiilUation  of  juf- 
tice  by  rhe  King's  Courts  and  Judges  there  :  And  all 
perfons  afling  as  procurators,  writers  or  agents  10  the 
Law,  are  to  take  the  oach;. — By  /at.  20  OVj.  2.  c,  50, 
the  tenure  of  ward-holding  is  taken  away,  and  coD' 
verted  into  blanch  and  fcn-ho!d:ng.  The  cafuahies  of 
fingic  and  liferent  cfcheais,  incurred  by  horning  and 
denunciation  forcivi!  caiifes.  are  taken  away.  A  fum- 
xnary  proccfs  is  given  to  heirs  and  fucceflbrs  againfl  fa- 
ptrriors.  The  attendance  of  vaflals  at  Head-Courts  is 
difcharged.  Heirs  and  poHcnbrs  of  tailzied  eftatcs,  arc 
empowered  to  fe^l  to  the  Crown, 

By  /af  15  GtJ.  2.  c.  ao,  certain  doubts  arc  obvi- 
ated, that  had  arifen  with  regard  to  the  admilBon  of  j 
the  vail'als  of  the  principality  of  ScotianJ,  and  payment  , 
of  their  rents  and  duties.  | 

Peeriof  Sif;/j3«y,  and  all  officers,  civil  and  military,  • 
^c.  arc  10  take  the  Uath  of  Abjuration,  ^V.  A  Peer 
committing  High  Treafon  or  felony  in  SeMtaaJ  may  be 
tried  by  commiftuti  under  the  Great  Seal,  conflituting 
Jallices  to  inquire,  i^c.  in  Scctlanti :  And  the  Kng  may 
grar.c  commitSoni  of  oyer  and  terminer  in  Scotlaiuit  to 
detcrmioe  fuch  treafon,  i^e,  S/atJ.  6  ^aw.     14  ;  y  Jna. 

Perfons  having  lands  in  SattlanJ,  guilty  of  High  Trea- 
fon by  correfpording  with,  allilting,  or  remitting  money, 
CV.  to  the  Pretender,  on  convi<flion,  arc  tu  be  liable  to 
the  pains  of  treafon ;  and  their  vaHals,  continuing  in  du- 
tiful allegiance,  Ihail  hold  the  faid  lands  of  his  Majefly 
In  fee  and  heritage  for  ever,  where  the  lands  were  fo 
'rc!J  of  the  Crown  by  the  olTcndcr :  And  icnaats  conti- 
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nuiog'  peaceable,  and  occupying  land,  are  to  hold  ' 
fame  two  years,  rent-free.  5wr.  1  Gn,        a.  c.  10. 

By  /at.  \i)Ge«,  i.e.  9,  every  juror  (br trial  of  Higii 
TreafoB,  or  mifpriiion  ot  iTeafon.  tliall  he  polftifcd  in  hii 
own  or  hti  wife's  right  of  Iand»,C5(*.  a*  proprietor  or  life- 
renter  within  the  (hire,  iC'c.  of  tne  ycaily  value  of  40/. 
fterling  at  Icall,  or  valued  at  30/.  Itcfling  ffraan,  in  tne 
tax -roll. 

By  /at-  31  Gea.  2.  e.  19,  offioccs  of  High  Treafon, 
commuted  in  the  ftiire  of  Ounhart^,  Srir/'tn^,  Ptrii,, 
KitKariiiae,  ^hfrttfrn.  Ifvrrite/i^  A'airut  Crearertict  *Vr|y/, 
fer/'tirt  B&mj\  SmhtvUnd,  C.anktu'ft,  FJ^itfp  ami  Rtjj,  or 
the  (hire  or  llcwartry  of  (J  1       i--  irqjircd  of  in 

iny  fti:re  in  Scctlnn.it  a>  '  l^y  iheKic^. 

Jurors  may  come  out  ot  •■  ^-    1  he  prac- 

tice of  talcing  do^vn  etidcr.cc  m  Atu'og,  io  crimes  not 
ajfcAing  life  or  member,  abrogated. 

By  the  fiat.  iiGco.  2.  i-.  48,  the  Court  before  whom 
any  indiilmem  for  High  'I  rcaibn,  or  milprifion  of  High 
Treafon,  in  Sectim'.*/,  IhsM  be  found,  may  iffoc  wriit  of 
civ^/(i/,  proel«m.iiipn,  and  f>:'-^fnr  af.ainil  the  party,  if 
not  in  cultody  ;  whncon  the  tler'e.id.*nt  not  a;>peariag, 
lhall  be  deemrtl  ouilAAed  and  ectainted  of  High  Trea- 
fon, or  milpnfioi)  of  Hi^h  'I  realon  ;  perfons  ot:tof  the 
kingdom,  and  returning  wititKi  a  yc^r,  may  trarcrfe  die 
indtdment. 

By  y?*ir.  25  G«.  2.  c.  41,  forfeited  eflatrs  in  ScetlaaJ 
were  annexed  to  the  Crown  inaltcnaWy,  and  f^ttisfailton 
I  made  to  t<>e  lawful  creditors  thereupon  ;  and  the  rents 
j  thereof  applied  for  (he  better  civilizing  the  Highlands. 

SCOTS.  .AlTeflrnents  by  Commifiiooers  of  Scwen 
1  are  fo  called. 

I  SCRIPTURE.  All  pro'jne  fcoiHng  of  the  Holy 
Scripture,  or  expofmg  any  piirl  th?r;cf  to  contempt  and 
ridicule,  is  puntfhcd  by  fine  and  imprifoument.  1  Hawi. 
P.  C.  See  Rtvilittg^  Sec. 

SCRIVENERS,  Are  mentioned  in  the  ftatute  againfk 
Ufury  and  excelliveiatercA  of  money,  iz  2.  e.  ]&. 

Monty -Si  riventrt  were  ondcrrtood  to  be  thofc  who  re- 
ceived money  to  place  it  out  at  intcrcil ;  :ind  «ho  fup- 
plicd  thofc  who  wanted  to  rail'e  money  on  fccuriiy  ;  thus 
rendering  thcmf<.-Ivcs  ufeful  to, and  rcceivingaprcfit  frooig 
both  parties.  If  a  Scrivener  is  inirulled  wit.f  a  bond,  he 
may  receive  (he  tntercll;  and  if  he  fails,  the  obligee 
lhall  bear  the  lofs ;  and  fo  it  is  if  he  receive  the  princi- 
pal, and  deliver  up  the  bond;  for  being  intrutled  with 
the  ftfcufiiy  it(c;f,  it  (hall  be  prcfumcd  he  i*  trolled  with 
power  to  r-icsii-c  tiie  principal  and  iiucrcft;  and  the" 
giving  ap  the  bond  on  payment  of  the  money  is  a  dif- 
ch»rge  thereof ;  But  if  a  Scrivcntr  be  intrutied  with  a 
mortgage  deed,  he  hath  only  authority  10  receive  the 
intcrcA,  not  the  principal ;  the  Riving  up  ihi:  deed  io  this 
cafe  not  being  tutHcient  to  rcllore  tJic  ciute,  bat  there 
mull  be  a  reconveyance,  ilit.  1  Sulk.  1^7.  It  if  held* 
where  a  Scrivener  puts  out  bis  ctlcni's  m<»iey  on  a  bad 
fecuriiy,  which  on  inquiry  might  have  been  eafiiy  found 
fo,  yet  he  cmnotbe  charged  in  cquliy  to  am'wcr  the, 
money  •  for  no  one  would  venture  to  put  out  money  uf 
another  upon  a  fecarity,  if  he  were  obliged  to  warr-int 
and  make  i;  good,  in  cafe  a  lofs  fhouid  happen,  without 
any  fraud  in  him.  PrectJ,  CbaM£.  146, 149.  See  19  /'/n. 
Air.  28;— ^92  :  and  this  Di^onary,  utles  ifW;  A/^r/- 
;  TmJIu  i  Atternty,  Siz, 

SCUT  AGE, 
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SCUTAGE.  Siuiiiziam,  Sxx.  SdUpenig  ]  Was  a  tax 
or  coniribuiion,  railed  hy  [hofe  that  hei^  lanUs  by  knights- 
fervice*  towards  furnilhin^  the  King's  army,  at  one,  iwo, 
or  three  marks  for  every  knighc's  tec.  ihnry  the  Third, 
for  his  vo>agc  to  the  Holy  Land,  had  a  tenth  granted 
by  the  Clergy,  and  Scutage.  three  mitks  of  every 
knight's  fcf,  by  ibe  Laity.  Barona^.  AngUd^t  Part.  i. 
foi.  Ir  This  was  levied  by  Hmry  11 RicbartiX,, 
and  KjDgyui'/f.  See  titles  Taxts ;  Ttnurtt  11.  8, 

SCUT  AGIO  HABENDO,  A  writ  that  anciently  lay 
againA  tenants  by  knights-lcrvicc,  to  fervc  in  the  war*, 
or  fend  futlicient  perluns,  or  to  pay  a  certain  fum,  tSc. 
r.  N.  B,  83.  Sec  titk's  Taxet ;  Ttnuris. 

SCUTEi,  A  French  gold  coin  of  3/.  4*/.  In  the  reign  ' 
of  King  Henrv  V,,  Caihtrint  Queen  of  England  had  an 
alTuMnce  made  her  of  fundry  calllcs,  manors,  lands,  \2c. 
valued  3C  the  futn  of  forty  thoufand  Scutes,  every  two 
whereof  were  worth  a  noble.  Rot.  Pari.  1  Hen.  6. 

SCUTELLA,  from  S.utum,  Sax.  Scutel.]  A  fcuttle, 
any  thing  cfii  flat  and  broad  Dtape.likea  fhi<ld. 

SCUTELLA  ELEEMOdYNARlA.  An  aJma balket 
or  fcutile.  Parocb.  jintiy. 

SCUTUM  AKMOKUM,  A  Ihield  or  coat  of  arms. 
Sec  SeaL 

SCYLDWIT,  Sax.]  A  rouia  for  any  fault ;  from 
the  Saxon  SalJ,  i.  e.  Dili/lum,  l!f  WilC,  petna*  leg. 
Hen.  I. 

SCYRA,  A  fine  impofed  on  fuch  as  neglcilcd  to  at- 
tend the  fiyrtgtmot  Court,  which  all  tenants  were  bound 

to  do.  Mon.  Ang  i.  52. 

SCYRE  GEMOT,  ^a-r.]  $hlrmcti\  A  Court  held 
by  the  Saxcnt  twice  every  year  by  the  Bifhop  of  the  dio- 
cefei  and  the  tarUirmant  in  (hires  that  had  carldorroen  ; 
and  by  the  Bllhop  and  Sheriff,  where  the  counties  were 
coaimitted  to  the  Sheriif,  £5V.  wherein  both  the  cede- 
fiaflicil  and  temporal  Laws  were  given  in  charge  to  the 
county.  StU.  Ttt.  Hen.  6z8.  This  Court  was  held  three 
times  in  the  year,  in  the  reign  of  King  Canutvt  the  Dane, 
leg.  CantU.  (.  \%.  And  £rfwflr</thc  Confcflbr  appointed 
it  to  be  held  twelve  times  in  a  year.  Itg.  Edw.  Cuif. 
f.  35.  See  7Vrw. 

SEA,  Mare.\  By  ftalote  18  £.  %.  e.  3,  the  Sea  is  to 
be  open  10  all  merchants.  The  main  Sea,  beneath  the 
lo*  water  mark,  and  rourid  England,  11  part  of  England ; 
for  there  the  Admiral  hath  jurifdiftion.  i  Infi.  160  : 
5  j?/^.|20>.  The  Seas  which  environ  England  ztc  within 
the  jurifdiilion  of  the  King  of  fn^/aW.  1  Roll.  Ai-r.^zi. 
Ai  to  the  fovereigniv  of  t.jc  Sra,  itc  title  Na'vy. 

SEA-BANKS  otc  Bankj.  By  the  ttaiute  6  G<e.z. 
c.  37.  §  5.  made  perpetual  byy?«r.  3 1  G«.  2.  e.  42.  %  3, 
it  is  made  felony  without  bcnetit  of  clergy,  mr.Iicioufly 
to  cut  dov/n  any  river  or  Sea-bank,  whereby  lands  may 
be  overflowed.  '  And  byy?rt/.  to  Geo.  2.  c.  37,  a  penalty 
of  20/.  is  impofcdon  any  perfon  cutting  up  or  removing 
any  piles,  onalk,  bV.  nfed  m  fecuring  Sea  walls.  And 
fat.  15  6V0.  2.  f.  33»  impofes  penalties  on  pcrfons  cut- 
ling  or  pullir.p  up  Star  or  Bent  on  the  fand  hills  on  the 
ncrth-weft  cnail  of  England. 

SEAL,  Stgillum.]  is  taken  either  for  wax  imprcffed 
with  a  devicr,  and  attached  to  deeds,  Uc.  or  for  the 
inflrumeiit  with  which  the  wax  is  imprefTed.  In  Law 
the  former  is  the  moll  ufual  fenfe.  The  firft  fcaled  char- 
ter we  find  extant  in  England,  is  that  of  King  Edtvard 
the  Coofefior,  upon  his  foundation  of  tf  'ejltnin/er  Ahirf, 


D:igdafe*i  Jf^arivicijhire^  foL  158.  h.  Yet  we  ic.;d  (  f  a 
Seal  in  the  manufcript  hilloiy  of  Ofa^  King  of  the  Mer- 
eians.  And  that  Seals  were  in  uic  in  the  SaxMi*  time, 
fee  Taj^lor'j  I/iJJcrj  of  Co'veliind,  fd.  73.  It  was  ufual 
in  the  time  of  HtnrjW,  and  before,  to  feal  all  grants 
with  the  fign  of  the  Crofs,  made  in  gold,  on  the  parch- 
ment. Mcinaji.'\\\.  f^Lf.  Ordmcui  Fitalit,  lih.  \,  That 
mod  of  the  charters  of  the  Eaghjh- Saxon  Kings  were  thus 
figned,  appears  by  Ingulphjt,  and  in  the  Monajtiecn.  But 
it  was  not  fo  much  utcd  after  the  Cur.quell,  Ccmell. 
The  Royal  Seal  was  moR  frequently  in  green,  to  fignify 
(as  it  has  been  quaintly  exprcficd)  rem  inperpetua  vigorc 
ptrmanjafam.  Coats  of  arms  on  Seals  *vcre  introduced 
about  the  year  1 21 3.  We  read  of  a  charter  fcakd  with 
the  royal  tooth,  called  his  ivang-tsetb.  Wang  is  the  jaw. 
Chaueer.  See  title  Deed  II.  6  :  and  fee  further  a>  to  the 
Great  and  Privy  Seal,  titles  Trea/on  ;  Graut  ef  the  King  ; 
Privy  Seal,  Stc,  As  to  Seals  of  CcrpcraU^ni»  ice  that  tit(c. 

Writs  touching  the  Common  Law  not  10  go  out  under 
any  of  the  petty  icals,      EJ  i.  /.  3.    6.  See  If^ntj. 

SEA-LAWS.  Lau^rclating  to  the  fca  ;  is  the  Laws 
of  0/ercnt  &c.  See  Oleron  les^xe. 

SEALER,  i>/gilli:ter.]  An  officer  in  Chancery  ap- 
pointed by  (he  Lord  Chancellor,  or  Lord  Keeper  of  the 
Great  Seal  of  England,  to  feal  the  writs  and  inliriimcr.ts 
there  made  in  hisprcfence. 

SEA-MARKS;  Stcux]c  Beaeens. 

SEAMEN  ;  See  title  Navy,  particularly  under  Divi- 
lion  II. 

Seamen's  Wages,  Arconcproper  objcO  of  the 
Admiralty  jurifdidion,  even  though  the  contra^  be 
made  for  them  upon  the  hind.  1 1  /V/z/r.  146.  Vet  the 
Courts  of  Common  Law  have  jurifdiftion  ;  and  an  afUoa 
may  be  maintained  for  work  and  labour.  Sec  title  Ad- 
miral  and  Admiralty . 

SEAN-hl5H,  Seems  to  be  that  fort  of  fi(h  which  i> 
taken  with  a  large  and  long  net,  called  a  Sean.  Stat. 
3  Jae.  I.e.  12. 

SEARCHER,  An  officer  of  the  Cuftoms,  whofc  bu- 
finefs  it  is  to  fearch  3nd  examine  fliips  outward-bound,  if 
they  have  any  prohibited  or  uncultomcd  gccd*  on  board, 
tsV.  This  officer  is  mentioned  in  the  Jlat.  12  Car.  z, 
c.  8.  And  there  are  Searchers  concerned  in  alnage  du- 
lies ;  of  leather;  and  in  divers  other  Cifcs. 

SEA-REEVE,  Jn  liilis  maritimii  efi  qui  maritimam 
Denini  juriJdi^iiHem  curat » littns  lujlratp  is"  ejeQum  marit. 
[fiiod  wrctU.  appel/atur J  Domtno  colhgit.  Spelm, 

SEA-ROVERS,  Pirates  and  robbers  at  Sea.  See  tit. 
pirates, 

SECONDARY,  Seeon.{ar!ut  ]  An  cfficcr  who  is  fe- 
cond,  or  next  to  the  chief  officer  ;  as  the  Secondaries  to 
ihe  Prothonotaiies  of  the  Courts  cf  li.  R.  and  C.  B. 
The  Secondary  of  the  Remembrancer  in  the  Exchequer ; 
SecondAry  of  the  Compter,  l!^c.  2  ItU.  A&r.  506  Se- 
condary of  the  King's  Bench,  may  have  clerks.  Stat. 
2  Geo.  2.  e.  23. 

Seconoary  op  the  Office  of  Privy  Seal* 
Is  taken  notice  of  in  the  old  ^at.  i  Ediv.  4.  1. 

Secondary  Conveyances,  Thofc  which  pre- 
fuppofc  fome  other  Conveyance,  precedent;  and  only 
fcrve  to  confirm,  alter,  relUain,  rcftorc,  or  ^^an^fc^  the 
imereft  granted  by  fuch  original  Conveyance,  Sec  titles 
Cc/iveyunce ;  Deed  IV. 
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SecoNDAHY  Use,  A  Ut'c*  iV.oagh  exceatid,  may 
chinge  from  one  to  another  by  ci.'cumltincct  fx  p^fi 
fa3i  :  as  if  A.  makes  a  fcoffaicnt  to  the  UTc  of  hii  m- 
cenied  >ti\U  and  hrr  eldeU  Tun  Tor  t!ic!r  lux:,  upon  the 
marria^  the  wiK*  takes  the  whnle  Uie  in  fc^'crAlcy  ;  and, 
upon  the  birch  of  a  Ton,  the  Ufe  is  cxccud-d  jointly  in 
thfRi  b^th.  This  is  lotnetimes  called  a  Secondary, 
fomrtinie*  a  Shifting  Ufi.'.  See  title  Vj\\ 

SECOND  D!iLlVKRANCOWa./r/>W/W.]  | 
Ts  1  juJt:i.tl  w.*  c  that  lies,  after  a  nonruit  ot'lbe  pbiotiO' 
io  replevin,  and  a  rcurn^  bahtnao  of  the  cattle  replevied, 
adjudged  to  hitn  Out  diftrattied  thfm  ;  comm,;ndtn2  the 
Shcrilf  to  replevy  the  lame  cattle  agjin,  upon  fccurity 
given  by  the  plaintitF  in  tac  replevin  for  t!ic  re-drlivery 
of  them,  if  the  diiUcfs  be  jclUticd.  1:  is  a  fecond  »ric  . 
of  replevin.  F.  K.  B.  6S.  See  title  R.flcviK.  I 

SsrONn  Marriage;  Sec  lilies  ^v^j^Awr  ;P«^^dJW7. 

SECONDS,  rocucllers.  See  tiile //cw^'.jV.  ' 

SECOND  SURCHARGH,  Writ  of.  If  after  ad-  ' 
meafurecrenc  of  cocamon,  upon  a  writ  cfadmearuretnenc  . 
of  paAure,  ihe  fame  defendant  furcharges  the  common 
again,  the  plaintifT  may  have  thi»  writ  of  Second  Sur-  I 
charge,  tie J\:unja /upe-CKi^-atkttet  which  is  given  by  the  I 
llatute //'^/-:.  2.  t-^EJ,  l.r.  S.  See  title  C^/i^/ffsr:  ML  i 

SECRETARY,  Stcrtitrriuit  a  Se(rtiti.'\  A  title  given 
to  him  that  is  ah  Epfidit  Sirjfiii  iVrw/j ;  as  to 
the  Secretaries  of  State,  ts'c.  The  Secretaries  of 
State  have  an  extraordinary  trutl  which  tenders  them 
very  confiderabic  in  the  eyes  of  the  King,  and  of  the 
Subje^alfo;  whole  requeils  and  petitions  are  for  the 
mol\  part  lodged  in  their  h.-inds,  to  be  rcprefented  to  his 
Majcfty,  and  to  make  difpaichcs  thereupon,  pnri'uani  to 
his  Maje(ly*f  dircdioos.  Titcy  are  Privy  Counfcllors, 
and  a  Council  is  rcldom  or  never  held  without  the  pre- 
fence  of  one  of  them;  they  wait  by  turns,  and  one  of 
thefe  Secretaries  aUays  attends  the  Court,.and  by  the 
King's  wnrrant,  prepares  all  bills  or  letters  for  the  King 
to  fign,  not  bring  matter  of  Law.  And  depending  on 
them  is  the  office  catted  the  Pu/>rr  0^.(t,  which  contains 
all  the  public  writings  of  State,  negotiations,  and  dif< 
patches,  all  matters  of  State  and  Council,  l^<.  and  they 
have  the  keeping  of  the  King's  fcal,  called  the  /'g^tit 
beciufe  the  King's  private  letters  are  figned  with  it. 
There  was  but  one  Secretary  of  State  in  this  kingdom, 
till  aboDC  the  end  of  the  reign  of  King  //cff.  VI IL  but 
then  that  great  and  weighty  office  was  thought  pro- 
per to  be  difchargcd  by  two  perfons,  both  of  equal  au- 
thority, and  flyled  Primifal  SeirtterUs  tf  Si(t:e,  The 
eorrefpondencc  «ith  all  parts  of  Great  Bntaia  is  ma- 
naged by  either  of  the  Sccreunes,  without  diflinAion  ; 
but  in  refpeft  to  foreign  affairs,  all  nations  which  have 
intercoarfe  of  bufinefs  with  (irtixt  Sritair:,  arc  divided 
into  two  provinces,  the  Southern  and  tlic  Northern  ;  of 
which  the  Southern  is  under  the  fcnior,  ard  the  North- 
em  is  under  the  junior,  Secretary,  i^c.  There  arc  now 
in  faft  fcveral  perfons  holding  the  offices  ol  Principal 
Sccreuricsot  State;  for  the  Home  Department ;  for  Fo- 
reign Affairs ;  the  Colonies.  cjV. 

As  to  the  pOAcr  of  Secretaries  of  Sute  to  commit, 
fee  this  Didtunary,  litlcs  CcnifnitmtBi;  JuJItttt  \  BtuU  i(C. 
Bla<kjhnt  riates  tliottly,  (hat  they  are  allowed  the  power 
of  commitment  in  order  to  bring  offenders  to  trial;  and 
c-ijcs  I  Letti.  70:  2  Lan,  175;  Cewi.  I43  :  ^Mod,  S^: 
$alk.  3  ^7  :  Cartb,  291. 
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SECTA.  Of  SUiT.'ff^yWc]  By  this  word  wai 
an:icnily  ondcrllond  the  wiinelfcs  or  foliowera  of  the 
pIuntifT.  See  liile  PltaJm^  L  i, 

SccT^  AD  Curiam,  Is  a  writ  that  H^h  againfl him 
who  refafcs  to  perfutm  his  /mt  either  to  the  County 
Court  or  Court  Baroa.  /*.  A',  B,  158.  Sec  further,  title 
S  'lt  of  Ccurt. 

SCCTA    /.  D    Ii;JTITIAM    FACIE  NOAM,    A  (crvicC 

which  a  man  is  bound  to  perform  by  his  fee.  Sraaoi, 
hb>  3.  €■  16.  Kum.  6. 

Secta  C  drive,  Suit  and  fcrvice  done  by  tenants  at 
ihc  Court  of  tbcir  Lord.  Parotb.  ^tnftj.  p.  5.  See  dllc 
Suit  fj' Court. 

SeCTA   PACIENDA    KER    ILLAM     (^/T.  habct- 

i^MiciAsi  i<AftT£M.  Is  a  writ  to  compel  the  heir,  who 
haih  thcr/ffVr'i  fart  of  the  coheirs,  to  perform  ferrice  for 
a.l  the  coparccnerw  ittg.  Orig.  fsL  177. 

StCTA  AO  Moi.EK 01 N u M,  A  wrjt  Ivin^  tvherea 
man  by  ulagctime  out  of  mind,  JiV.  haih  ground  Ma 
corn  at  the  mill  of  accridn  perfon,  ar.d  aftcrAards  goeth 
to  another  mill  ivith  nis  com»  thereby  wittidrawiitg  his 
fuit  to  the  forlhcr.  And  this  writ  lies  efpecially  for  the 
Lord  againft  his  tenant,  who  holds  of  him  to  do  /nit  at 
h,;  fHiil.  Rt^.  0.!g,  155  :  f.A.B.  itz.  The  count  in 
this  writ  may  b«  on  the  tenure  0/  the  Und  ;  or  upon 
prefcripcion,  /z.  That  the  tenant,  acd  all  tbofe  who 
held  thofc  lands,  have  ufed  to  do  their  fuit  at  the  plain, 
tiff's  mill,  Ne-w  Sai.  Br.-^yi.  Secia  aj melendinHm, 
like  affizes  of  nuifaiicc,  ami  many  other  old  futts  are  now 
much  turned  into  anions  of  the  cafe,  to  repair  the  party 
injured  in  damages.  Sec  3  Cc/fj.w,     1 5  ^-235. 

Sf  CTA  Re<jali5,  a  fuit  by  which  all  perfons  were 
bound  twice  in  a  year  to  attend  the  Sheriff's  toum.  It 
was  called  Rt^a^u,  becaufc  the  Sheriff's  tourn  was  the 
K!/ti*iUett  wherein  the  people  were  to  be  obliged  by 
oath  to  bear  true  allegiance  to  the  King,  ifc, 

SeCfA    UNICA    TANTUM    FACIENOA    PRO  PLU- 

Riflt  5  HjtREDi  TATiBus,  A  writ  fof  RH  heir  who  \% 
diAraincd  by  ihe  Lord  to  do  more  foitsthan  one,  iorefped 
of  the  land  of  divers  heirs  defcended  to  him.  Re^.  Orig, 

Sectis  no.v  faciexdis,  A  writ  for  a  woman, 
who,  for  her  dower,  ought  not  to  perform  fuii  of  Court. 
Rfg.  Ortg. Jot.  174.  It  lay  alfo  for  one  in  wardship  to  be 
freed  of  all  fuits  of  Court  during  his  wardlhip.  Rtg.Ori^* 
foL  17?;  but  fee  t'ai.  12  Car.  a.  c.  24. 

SfcCUNDARY;  Set  Si<e>tJary. 

SECUNDA  SUPERONERATJONE  PASTURiEj 
See  Sr^cnJ  Surcharge,  tf'rit  tf.  % 

SECIJRITATEM  INVENIENDI  yW  ft  mn  Ji- 
'vertat  ad  farta  fxUras  ftne  Liceatta  Rfgis :  An  antient 
writ  lying  for  the  King  agaioll  any  of  his  Subjeds,  to 
flay  them  from  going  out  of  this  kingdom  to  foreign 
parts ;  the  ground  whereof  is,  that  every  man  is  bound 
to  fcrve  and  defend  the  commonweiUh,  as  the  King 
fhall  think  fit.  F.  N.  B.^^.  Sec  Ne  exest  Rigai^m, 

SECURITATIS  PACIS,  Is  a  wnt  that  lies  for  one 
who  is  threatened  with  death  or  bodily  harm  by  another, 
a|;ainll  him  which  fo  threatens ;  and  is  iffucd  out  of  the 
Chancery  directed  to  the  Sheriff,  bV.  Reg.  Ong.  88* 
See  SupplUa'vit ;  Surety  of  the  Peace. 

SECURITY  i-OR  GOOD  BEHA\IOUR,  the 
PEACE,  and  of  PERSON,  Uic.  See  Surety  of  the  Peace. 

SE  DEFENDENDO,  A  plea  for  him  that  is  charged 
with  the  dc2th  of  anoibcc  peffon,  by  alleging  that  he 
-  was 
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ivKi  dflven  unto  nliat  he  did  In  his  ovra  defence;  and  ihc 
other  fo  aflaulting  him  that,  if  he  had  not  done  as  he 
did>  he  mull  have  been  i-i  danger  of  his  own  life  ;  wliich 
danger  ought  to  be  Co  great,  as  that  it' appears  to  h.ivc 
been  otheruife  inevlublc.  ZtaundJ.  P.  C.  lib,  l.  f.  7. 
Sec  tiile  HtsmieUt  II. 

SEDITIOUS  CONVENTICLES,  To  the  difturb- 
•ncc  of  the  peace,  iSc.  Sec  titles  CcHv^ntida  ;  Ihrt/^. 

Seditious  MketitvCs  and  Assemblies;  Sec 
^e  Rku. 

SEDUCTION  OF  WOMEN  CHILDREN ;  Sec 
title  Marriage. 

SEED-COD,  from  the  Sax./r*/,  feed,  and  ffl^rW-,  a 
parfe,  or  fuch  like  continent.  ]  A  baOc;i  or  other  vcfTcl 
of  wood,  carried  on  one  aim  of  the  hufb.^ndman  or  fo*cr 
cS ground,  to  bear  the  feed  or  grain  which  he  foivs,  and 
fpreads  abroad  with  the  other  hand.  In  Ifffmsrhmdr 
abolller  or  pillow  is  ca1!cd  a  cod  ;  and  in  other  Northern 
parts  a  pin-culhion  is  termed  a  pin-cod.— —/'rp  «w 
oeed-cod  rmpto  j^d.    Parc:h.  Jniiq.  549  ;  Kcmett^s  GloJ}', 

SEEDER,  A  feedfman,  or  oncwhoj^ws  the  land. 
Bhunt, 

SEIGNIOR,  Fr.  SfigJtieur,  i.e.  Dcmiuut.]  U  in 
general  figni6caiion  as  much  as  Lord;  but  particularly 
flfed  for  the  Lord  of  the  fee,  or  of  a  manor,  as  Stigntur 
among  the  Feudifls  is  he  who  grants  a  fee  or  benefit 
out  of  the  land  to  another ;  and  the  reafon  is,  becaufe, 
having  granted  away  the  ufc  and  profit  of  the  land,  the 
property  or  dcminium  he  AHI  retains  in  himfelf.  Hetcm.; 

SEIGNIOR  IN  GROSS,  Seemeth  to  be  one  that  Is 
a  Lord,  but  of  no  manor,  and  therefore  can  keep  no 
Court.  F.  N.  S.  fii  3.  See  Stigmtrj. 

SEIGNIORAGE,  A  royalty  or  prerogative  of  the 
King,  whereby  he  claims  an  allowance  of  gold  and  filvcr 
brought  in  the  mafs,  to  be  exchanged  for  coin.  As 
Seigniorage,  out  of  every  pound  weight  of  gold,  ihc 
King  had  for  his  coin  5/.  of  which  he  paid  to  the  Maflcr 
of  the  Mint  for  his  work  fomciimes  1/.  and  fomctimes 
I/,  dd.  XJpon  every  pound  weight  of  filvcr,  the  Seig- 
niorage anfwered  to  the  King,  :n  the  time  of  £«/:v.  III. 
wa$  eighteen  pennyweights,  which  then  amounted  to 
•bout  ij.  oaiof  which  he  fometimci  paid  8^,  at  others 
<y.  to  the  Maftcr  :  In  the  reign  of  King  litny  V.  the 
King*s  Seigniorage  of  every  pound  of  filver  was  15*/. 
\£e.  Stat  antiq.  9  Htn.  5.  f.  I  :  Halt's  Shtr.  A<{.  p.  3. 

SEIGNIORY^ /)off:/»/aM,  from  the French^/^ir/rHf./, 
dominatust  imptriHiHt  principalui.'\  A  manor  or  lord- 
ftip.  Sttgmory  d€  Sohmans :  Kiichtn»  fol.  80.  Seigniory 
in  grofs  feems  to  be  the  title  of  him  who  is  not  Lord 
by  means  of  any  manor,  but  immediately  in  his  own 
perfon  :  as  tenvre  tn  capue,  whereby  one  holds  of  the 
king  as  of  his  crown,  is  Seigniory  in  grofs.  Kiichin, 

Jol.  206.  See  Seignior. 

SEISIN,  Fr./ei/ae.Lzt.yei/irja.]  In  the  Common  Law 
fignifies  poffefllLn,  To  feifc  is  10  take  poflTcflion  of  a 
thing;  and  prisitr  Stifm  is  the  firft  poflcffion.  Co.  Litt. 
152.  There  i?  a  Scifin  in  deed  or  in  faci,  :ind  a  Scifin  in 
Law;  a  Seifin  in  deed  is  when  an  aflual  poiTeflion  is 
taken;  and  Seifin  in  Law  is  where  lands  dtfccrH.and  one 
hath  not  adually  entered  on  them,  i^V.  i/'t^.  31.  Sei- 
fin in  Law  is  a  right  to  lands  and  tenements,  though  the 
owner  is  by  wrong  difitfiftd  of  them  :  And  he  who  hath 
an  hour**  aftual  poflcirion  quietly  taken,  hath  Jtifm  de 
droit  tt  de  chnne,  whcrcof  no  man  may  dificifc  him,  but 
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muft  be  driven  to  his  aflioo.  /*«■*.  457,  4^8.  A^ifinitt 
Law  u  fufKctent  to  avow  upon;  but.  to  the-bringin^'  an 
afTifc,  aflual  Scifin  is  required, i-V.  \  Rfp.^.  S^ifin'ot  ;i 
fupcrior  fcrvicc,  is  Sciiin  of  alt  inferior  fetvicc^  whicii 
arc  incident  thereto;  /.ndSciCnot  homage  is  a bcifm 
of  all  other  fci  vicci,  becaufe  in  the  doing  thereof  the  te- 
nant takes  upon  himff-if  to  do  all  fcrvices.  4^/^.80: 

1  Danv.  Ahr.  The  Seifin  of  rent, or  other  annual 
fcr vices,  is  a  futhcient  Stifm  of  cafc-I  fcriices.  4  Pep.  80. 
Cut  Scilin  of  one  annual  fcrvicc  i^  net  Seifm  ol  ano. 
thet  annual  fervice;  as  if  there  be  lord  or  tenant  \\y 
fealty,  ten  Ihillings  rent,  and  three  days'  work  iti 
the  year  J  in  this  cafe  Scifm  of  the  rent  is  no  Seifin  of 
the  woik,  nor  is  Scifin  of  the  rent  Seifin  of  the  fuit  of 
Coirrt,  which  is  annual.    4  Rfp.  9  :  1  Donv.  Abr.  6  ^7  : 

2  /.//,  507.  The  Seifin  of  the  father  is  not  fufilcicnt  for 
the  heir :  Though  if  a  fine  be  levied  to  one  for  life,  th: 
remainder  to  another  in  tail,  and  the  tenant  for  life  takes 
Seifin  of  the  ferviccs.  this  will  be  a  good  Seifin  for  him 
in  remainder;  and  the  Seifin  of  a  lefice  for  years  is  fufii- 
cicnt  for  him  in  rcverfion.  2  Hm.  6.  7  :  45  £d.  3.  a6 : 
1  Dannf.  6^6,  805.  Where  a  man  is  fcifed  of  a  re%*crfion, 
depending  upon  an  etlate  for  life,  the  pleading  of  it  i« 
that  he  was  fcifed  of  it  ul  de  fetsd-iy  leaving  out  the  word 
deminiio ;  but  if  it  bc  a  revcrfion  in  fee,  expectant  upoa 
the  determination  of  a  leafe  for  years,  there  he  may^ 
plead  that  he  was  fctfed  of  it  in  dcminieo  fuo  ut  de  feodo. 
Dyer  185.  257  :  i  Rep.  20,  zy  ;  4  Rep.  62.  Scifin  is 
never  to  be  alleged,  but  where  it  is  traverfable  :  and 
when  a  defendant  allcgeth  a  Seifin  in  fee  in  any  one 
under  whom  he  claims,  the  plaintiff'  cannot  allege  a 
Seifin  in  another,  v^'ithout  traverfing,  confcHing,  or  avoid- 
ing  of  the  Seifin  alleged  by  the  defendant.  Cro.  FA.  30  : 
I  Br^vnl,  70.  If  a  Seifin  in  fee  is  alleged,  it  fhal!  be 
intended  a  lawful  Seifin  till  the  contrary  appears.  iLut-w, 
1337.  But  the  party  is  to  ihew  of  what  eltate  he  is  fcifed, 
i^e.  %t<e}f.  Ahr,  215.  See  further,  titles  i/v/ry  5/"  5e^/r ; 
Dijfetfm  ;  Fftatey  &c. 

SEISI.'^IA  HABENDA,  quia  Rex  hahait  Artnum^ 
Diem  ti  Vajlum,  A  writ  forddivery  of  Seifin  to  the  LortJ 
of  lands  or  tenements ;  after  the  King,  in  right  of  hii 
prerogative,  hath  had  the  year,  day,  and  wade,  cn  a  fe- 
lony committed,  i^e.  Reg.  Orig.  165. 

SEISING  OF  HERIOrS,  Is  the  fcifing  of  the  bctt 
bcafis,  is'e.  (where  an  Heriot  is  due)  on  the  death  of 
the  tenant.  It  is  a  fpccies  of  felf-remcdy,  not  much  un- 
like that  of  taking  of  cattle  or  goods  in  diflrefs ;  only  in 
the  latter  cafe  they  arc  fcifed  ai  a  pledge,  in  the  former, 
as  the  property  of  the  perfon  for  whom  fcifed.  3  Cemm, 
e.  |.  VI,  See  title  Herict. 

SEISURE  OF  GOODS  FOR  OFFENCES^  No 
goods  of  a  felon  or  other  offender  can  be  feifed  to  the 
ufe  of  the  King,  before  tbifcited:  And  there  arc  two 
S-.-iiiires,  one  vcibal  only,  to  make  an  invcninry,  and 
charge  th=  town  or  place,  when  tlto  owner  is  indiOed  fur 
the  of}cnce  ;  and  thcothcr  afluaj,  which  is  the  taking  of 
them  away  afterwards  on  conviiftion,  ijc.  3  Inji.  103. 
See  title  Forfeiture, 

SEL,  Denotes  the  bigncfs  of  a  thing  to  which  it  is 
added  ;  as  Sekv&cd  is  a  great  wood. 

SELDA,  frtMn  the  Sax.^//*,  a  feat,  or  ftool.]  A  (hop, 
fhcd ,  or  Hall  in  a  market.  A£i/.  9  if.  1 .  It  is  alfo  made  to 
fignify  ji  wood  of  fallows  or  willows :  And  Sir  Edivard 
Ce-(*  lakes jtlda  for  a  falt-pit.  C*.  Ut,  4. 
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SELp-nANF..  Sue, /ei/.^a.]  Self-murder ; 
tlt\e  H,-^,a.:i  III.  I. 

Sblf  Defencf  ;  Sec  title  HfmicUt  II. 

tSKLF-Mim  DEK  ;  Sec  (itlc  HimUuU  III.  i. 

ScLr-Pat;>LRv*ATiON  ;  See  citlct //«m/ViW^  I.  3;  II.; 
harctttt  I.I. 

SKLION  Cr  LAND,  fdio  tara ;  from  the  French 
/nU<.n.'\  A  ridge  of  grc.ond  rifing  bel*ern  1*0  furrcw  j, 
containing  m»  ccrtkia  qunniity,  but  ibtnL-tMii*  >  more  acd 
fomctinics  IcU:  Tl»ercture  Otm^vow  fays,  that  .1  S:;Iicrn 
of  Land  cannot  be  ia  t!i.'maad,  bccaufc  it  is  a  thing  un- 
certAin.  Cnr-ip.  "Jutifd.  231. 

bliME,  S.ixjn,  Jivits  i.  c.  c»i//.]  .\  horfc  lead  or 
eight  bulhtU  ol"  com.  itLuut.  A  Seme  of  glafs  is  twcn- 
ty.foir  ltooc,e.ich  tlxmc  livefoiiTidiv.cight. 

SEMKfiOLb.  A  pipe  or  half  a  ton  ot  wine.  ^Urcb. 
X)/.7. 

SEMINARIES,  Sec  Papijt;  Pnemuiire, 

SEN  AG'^,  /cH/!^:iuitt  from  fcmiui,  foisetinci  uCcJ  for 
^Mc^.]  Monty  paid  t'or^wwW/, 

SENATOR,  liu.]  A  Mctiibcr  of  Parlisment.  In 
the  Lawj  of  King  £j;iarJ  the  Ct>nfeflcr,  *c  arc  told, 
that  the  B/  t-^/js  c;tllvd  tlulc  S.-/.'a.'cn  whom  the  Saxcm 
afterwards  termed  eUcrmit,  and  borough- marten ; 
though  not  for  their  aj;r.  biti  their  wifJom  ;  for  I'omc  of 
them  ucre  young  men.  bu'.  very  well  IkiMcd  in  the  L.iiv<. 
KtHulpbt  Kiog  of  the  Mercianiy  granted  a  charter,  which 
ran  thu),viz.  Cenjilio  ectycKju  tfifiaporum  \S  Senatorum 
^tntufiutlargitui  fait  dido msaafitr  19 »  StC,  Utaundf.  P.  C. 
cap,  18. 

SENDAL,  A  kind  of  thin  fine  filk,  inetiiioncd  in  the 
SiU.  zR.z.  c.  t. 

SENESCHAL,  SenrJihaUut.  from  the  Germ.  Stiit,  1 
houfe  or  place,  and  Schalc,  an  ofHcer.]  A  fteward ;  and 
fignities  one  who  haih  the  dilpenfing  of  jullice,  in  fome 
pirticular  cafes :  As  the  High  Seoclchat,  or  Steward  of 
XtigtwtJ  i  SfHtj'cbal  dt  la.  Iloitl  dt  Rcj,  Steward  of  the 
King's  Houfchotd  ;  Senefchal,  (ir  Steward  of  Court!, 
f^c.  Co.  Litt.  61  :  Croie*s  Jtni/J.  \oi :  Ktub.  83.  Set 
Ste^-ard. 

SiNESCnALLO  ET  MaRESHALLO  QUOD  NON  TB- 
VSANT  PLACITA  DE  LIOERO  TENEUENTO;   A  Wtlt 

direfled  to  the  Steward,  and  Marfhal  of  £n^lai:d,  in- 
hibiting them  to  take  cognizance  of  an  action  in  their 
Court  that  concerns  freehold.  Rtg.Orig.  185,  191. 

SENEUCIAp  Widowhood.  If  a.  widow,  having  dower 
after  the  death  of  her  hufhand  Ihall  marry,  've! Jilium,  utl 
^liam  in  Jineuda  ptperii,  fhc  llialt  forfeit  and  lofc  her 
dower  in  what  place  foever,  in  JOnt.  Ttatn.  in  Ga  ueUmd. 
Plac.  Tnn .  I  7  £.  3 . 

SENEY-DAYS,  Play-days,  or  times  of  pleafure  and 
diverfion.  Re^ijh  Ece!.  EUr.  aane  1  ;62. 

SENNA,  Ij  among  the  drugs  liable  to  ft  duty  on  im> 
poriztion.  Sec  liile  Kitvi^atUn  ASis, 

SE?ARI.\,  y>/izr^ir/Vi.]  Several,  or  fevered  and  di- 
■fidfd  from  otrier  ground.  Par^du  Antiq.  336. 

SEPARATION.  yf/firi:/«.]  Is  the  living  afundcr  of 
«ao  and  wife.  See  titles  ^ar£/r       /'f.n/ ;  Urvcree. 

SE  I'TENN  t  A  L  E  LECTIONS ;  Sec  ParllajneniVm. 

SEPTUAGESIMA,  The  third  5Wdv  beiure  ^a- 
dra^f/ima  Sunday  in  Leet.  It  is  called  Stptuagffhnat  be- 
caule  it  is  about  the  fevcnticth  day  before  £fi^rr ;  as 
Stxagijima  and  i^inquagejima,  are  thus  denominated 
kofii  their  being,  the  one  about  Ijxtyi.and  the  other  about 


fifty  days  before  the  fame  fe»ll ;  which  are  all  of  then 
days  appropriated  by  the  church  to  afls  of  penance  a»8* 
mortiticaiton,  preparatory  to  the  devction  ot  Ltnt.  Eron 
Stptuogt/iaa  Sm'c;  until  the  OUtxvti  after  E.ijltr,  the  fo- 
lemr.iK  iig  of  m.-irriage  i*  forbidden  by  the  C.^iion  L:iw; 
and  the  Laws  of  King  Can.*tM  ordxined  a  vacancy  from 
Judicature,  from  S/pfa4i_^^jiMti  to  i^inde/tu  Pu/cb^e.  Sec 
jjat.  IFijhn.  i.  3  £  I.  c  j  1. 

SEPiUAGLNT.  I  he  feveniy  inicrpreters  of  tho 
BilU:  who  fvcrc  in  trucli  kvctiiy-(v;o,  fu  fur  eveg| 
one  ot  the  t*elvr  tri-S?*.  Lat.  Dul,  " 
SEPTUM.  An  enclofurcj  fo  caKcd,  beca-)fc  it  ii  ei» 
comp:ifrcJ  turn /p'i^ J-£t'»  with  a  hedge  And  a  ditch,  aC 
lead  with  a  hed{|;e  ;  ard  it  li^nirics  any  pUce  paled  io. 

SEPULCHKK.  yi/i./fira«:..]  The  place  where  any^ 
body  hea  buried ;  but  a  monument  ii  lirt  up  for  the  me- 
mjrtaluf  tbe  dece^tcd,  though  the  corpfe  lie  noc  there* 
CvutU. 

SEPL'LTURA,  An  ofiering  msde  to  the  pjlcft.fofi 
the  burial  o(  a  dead  body.  Dsm'/.f.  See  Mertu/trj. 
SECiUAIUR  SUB  SUO  Pi-RlCULO.  A  writ  that 
,  lies  w'nrtc-iMkun!.iiJ  ad 'uerraniizcr.d'  is  lAardt'd,  ard 
the  Shrtili  r^rns  that  the  party  hath  outniog  thereby 
he  may  be  fummoncd;  then  goes  forth  an  ^iaj  and  a 
ph.ries,  and  if  he  come  not  in  on  the  plurUif  this  writ 
Ibaii  iiiu:.  OiiHat.  Br.  16]. 

SEOyELA  CAUSyE,  The  proccfs  and  depcndins 
ifTue  of  acauie  for  trial. 

SeqvELA  CuRivB,  Suit  of  Court.  Mca.  Abj.  tem.t, 
P-  *S3- 

SeqjXELA  MoLEKOiNi  \W^c  StSa  aJ MoliMdiuipmt 
Slq^sla  ViLLAKOauM,  Thc  rctinue  and  appur- 
tenances to  the  goods  and  chattels  of  villeins,  which, 
were  at  the  abfolute  difpofal  of  the  Lord.  In  former 
times,  when  any  Lord  fold  his  villein,  it  wis  faid  dtdi  B« 
xativum  mtum  cum  tuta  lc<{uel3  /ud  ;  which  indued  alt 
the  villein's  offspring.  Paroib  it<J:q,  Ji6,  388. 

SEQUENDUM;  lt  PROSEQUENDUM,  To  fol- 
low a  caufe ;  as  where  a  guardian  is  admitted  aJ  prefix 
quend^  for  an  infant,         1  Fmt.  74. 

SEQUESTER,  ft^tufirart  ]  A  term  ufcd  in  the 
Civil  and  Ecclefialltca!  Law  for  renouncing;  as  when  a. 
widoM  comes  into  Court,  and  difclaims  having  any  tbio^ 
to  do,  or  to  intermeddle  with  her  hulhand's  eftate  who  i« 
deceafed,  (he  is  faid  to  fequeller.  Now,  more  ufuaily,  to 
rtnciusu.  See  title  Executcr, 

SEQUESTRATION^ 

StquESTBATio.]  SigniBcs  the  fcparating  or  fctting^ 
afide  ol  a  thing  in  coniroveriy,  from  the  pofTefHon  of 
both  the  parties  that  contend  for  it ;  and  i;  is  two- fold, 
voluntary  and  nsccfTary  ;  voluntary,  is  that  which  is  done 
by  confcnt  of  each  party  ;  neceffary,  is  wnat  the  Judge 
of  his  at^tfaority  doth,  whether  tbe  party  wUI  or  not. 
Farifjuut  c.  $0  :  D:cr  2^2, 156. 

J  here  is  aKo  a  Sequcllraiion,  in  the  nature  of  a  dif- 
trcfs  infinite,  on  a  perifon'^  flanding  out  all  the  proceffei 
of  contempt  for  non-appearance  in  Chancery,  upon  a  bill 
exhibited  ;  To,  wheie  obedience  is  not  yielded  to  a  de- 
cree, the  Court  will  grant  a  Sctjuefbauco  of  the  lands 
of  the  party,  Iff. 

A  SeqoeEttation  is  alfo  a  kind  of  execution  for  debt : 
efpecialiy  in  the  cafe  of  a  beneficed  clerk,  of  the  profits 
of  the  benefice,  to  be  paid  over  to  him  that  hath  thc 

judg- 
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judgment,  lill  tlie  debt  U  fiiisficd.  i  In/t.  472  :  a  i?e/. 
W^r.  474.  Sec  tiile  Execulhn  \-IntredkltQi-y  party  Diu.  3. 
But  ihc  moft  ufual  Scquertration  of  a  bcnclice  is  upon  a 
vacancy,  for  the  gathering  up  the  fruits  ol  ihc  benefice 
to  the  ufe  of  the  next  incumbent:  The  pre  fits  of  the 
church,  being  in  abeyance,  arc  to  be  received  by  the 
Churchwardens  by  appointment  of  the  Bithoo,  to  make 
provision  for  the  cure  during  the  vacancy.  Civ,  Stat. 
z8  U<n.  8.  f.  1 1. 

VScqucllraiion  is  alfo  the  afl  of  the  Ordinary,  difporing 
of  the  goods  of  one  that  is  dead,  whole  cilite  no  man 
will  meddle  with.  Sec  Kenmi\  Glofory  in  v.  Scqu/Jirart. 

Sequctlrailon  in  ilie  Court  of  Chancery  \%  a  commlf- 
fion  ufuaily  direilcd  to  fcvco  perfons  thercia  named,  and 
empowering  them  10  fciae  the  dcftndani'i  real  and  per- 
fonal  t'ftatc  into  ihcir  hands,  (cr  it  may  be  fomc  particu- 
lar pare  or  parcel  of  his  lands,)  and  m  receive  and  (c- 
qocfler  the  renti  and  prolics  thereof,  until  the  defendant 
IhflU  have  anfwcred  the  plain. iit  's  bi!l,  or  performed 
Come  other  matter  which  has  b;;en  ordered  and  unjoineU 
him  by  the  Court,  for  not  doing  whctcof4ie  ii  in  con- 
tempt. Cur/  Cane.  89. 

If  upon  a  CommijJic.n  cf  RehtUien  (fee  that  litic)  a  mn 
^  invcrJus  is  returned,  the  Court  of  Chancery  fends  a 
Serjeant  at  Arms  in  qucft  of  the  defendant ;  and  if  he 
eludes  the  fearch  of  the  Serjeant,  a  Seq  jcllration  iAues. 
3  Comm.  c.  27. 

It  appears  that  there  were  great  ftruggles  between  the 
Common  Law  Courts  and  Courts  of  Equity,  before  this 
procefs  came  to  be  eftabliOied  ;  the  former  holding  that 
a  Court  of  Confcience  could  only  give  remedy  in  p<r. 
/onam,  and  not  in  rem  ;  that  Sequcltrators  were  trcf- 
pan'er3,ag3inft  whom  an  aflion  lay  ;  and  in  the  cafe  of 
Celfton  V.  GcrdiMtr,  the  Chancc'tor  cites  a  cafe,  where 
they  ruled,  that  if  a  man  kilted  a  Sequellraior  in  the 
execution  of  fuch  procefs,  it  was  no  murder.  Cro.  Eiix. 
651  :  Brograve  v.  ff'atfi  :  i  AW.  259. 

But  ihcfe  vvcrc  fuch  bloody  and  desperate  refolutions, 
and  fo  much  againll  coinmon  judice  and  honefly,  wtiich 
requires  that  the  decrees  of  this  Court,  which  prcfcrved 
men  from  deceit,  Ihould  not  be  rendered  illufory,  that 
they  could  not  long  ftand  ;  but  this  procefs  got  the  bet- 
ter of  ihfle  refolutions  on  this  ground ;  i  ft.  That  the 
extraordinary  jurifdiiftion  might  punilh  contempts  by  the 
lofj  of  eltatc  as  well  as  the  imprilonmi  nt  cf  the  pcrfon, 
becaufe  that  liberty  being  a  greater  beneAt  than  pro- 
perty, if  they  hni  a  power  to  commit  the  pcrlbn,  ihcy 
might  take  from  him  his  cftate  till  be  had  anfweied  his 
contempts,  idly.  To  fay  that  a  Court  Ihould  have 
power  to  decree  about  thirgi;,  and  yet  0iofld  have  no 
jurifditlion  ;//  rem,  is  a  perfect  foiccifm  in  the  coiillitu- 
lion  of  the  Cou:i  itfclf.  2  P.  f^f  '/fij.  621  :  2  C^.  Ca.  44. 

And  fee  2  Me//.  258,  that  the  Chancellor  having  if- 
fued  fuch  S^quelUatioDf  it  will  be  as  binding  as  any 
Other  procelV,  according  to  the  rules  of  the  Common 
Law.  a  Chanc,  Ca  .]4. 

It  has  been  faid,  that  the  firft  inlTance  of  a  Seqaeflra- 
toon,  after  a  decree,  v^■as  Sir  Thvmns  RemTi  cafe  in  Lord 
Covetttiy''s  time;  and  tnat  It  was  afterwards  awarded  in 
Chancery,  in  the  cafe  q{  Hydt  v.  i*;//,  1666,  andafiirmed 
in  Parliament :  And  by  the  Court  of  Exchequer,  Grdtv/ 
y.  Fovntainct  1687,  and  firce,  without  fcruplc.  The 
doubt  formerly  was,  that  landi  were  not  liable  to  exe- 
cution before  the  flaiut?  IVtJim.  2.  15  £.  i.  Jl,  1.  r.  18  : 
1  Cfi}.  Ca.  92  :  i  Ch,  Ca.  44. 


Seqaeftrations  were  Jirft  introduced  (according  ro 
the  Commentaries)  by  Sir  Nic.  Ba^on^  Lord  Keeper,  in 
the  reign  of  Queen  Eliz^ikeih ;  before  which  iJte  Court 
found  fome  dithculty  in  enforcing  its  procer:^  and  de- 
crees. See  I  Fa-H.  4:1,  42).  After  an  crder  (or  a  Sc- 
queftration  ifTued,  the  pljimlft"'s  bill  is  to  be  taJcett  pro 
<sw///5,  and  a  decree  10  be  made  accordingly;  fo  that 
this  Sequcllracion  docs  not  fccm  to  be  in  the  nature  uf 
prccef*  to  bring  in  the  defendant,  but  only  intended  to 
enforce  the  pcrlbrmance  of  the  decree.  3  Camm,  444. 

I.  In  n.vhat  Cafts  a  Scjifjlraiieis  it  to  ht  aviarJtd ; 

ly  th€  Court  ijCbumtry. 
11.  ^ht  Povcer  tind  Duty  tf  ih*  Sff  ujrattn;  and 
*tjt:hen  a  Se^utjiration  it  dtttrmii^d„ 

L  A  Seqj/estr  AT  ION'  ntfi\%  the  firft  proccfi  againll 
a  Peer  or  Mcmbcrii  the  Houfe  of  Commons*  2  P.l^ynf, 
585:  I  Cb.  Ca.  ui,  158.  A  Sequc.Ujtion  is  alfo  the 
firlt  procefs  at;ainlt  the  ineni;il  fcrvaot  of  a  Peer,  within 
the  words  and  mcantrg  ol  the  datute  is  13 
c.  3  ;  for  that  othcrwife  fuch  fcrvant  nouid  have  greater 
privilege  than  his  Lord,  i  P.  if'tai.  53;.  U  there  be  a 
Stqufjiraiion  nifi  againit  a  Peer  for  want  of  an  anfwer, 
and  the  Peer  purs  in  an  mifwer,  that  is  inlufTicient ;  yet 
the  order  for  Seqacftration  fh:<tl  nut  be  abfolute,  but  a 
new  ZtqsufiraiUn  tiiji.  2  U'lKi,  385.  See  this  Uiit. 
title  Privtlfiie  III, 

Notwitlillanding  the  fuperlntendant  power  formerly 
pofTctTed  by  the  Courts  in  this  kingdom  over  thofe  in 
Ireland^  and  what  is  (aid  in  fomc  of  cur  books,  it  fteir* 
to  have  always  been  the  better  opinion,  that  the  Court 
of  Chancery  here  could  not  award  a  SequeUralion  againfl 
lands  in  Ireland,  l  l^irn.  76:  zCh.Ca.  189:  z  P. 
Urns.  261. 

h  was  faid,  that  fuch  prncefs  had  been  awarded  t« 
the  Governor  of  Kortb  Carolina ;  but  herein  it  was  doubt- 
ed whether  fuch  Sequcltra;ion  fhould  not  be  directed  liy 
the  King's  Council,  to  which  alone  an  app^^al  lies  fronn 
the  decrees  in  the  Plantations.  2  261. 

Copyholds  may  be  ftqucilered,  though  not  extcndibtc 
at  Common  Law,  or  under  the  ftatutc  of  tf''<JIm,  2,  for 
Courts  of  Equity  have  pottjlaten  txfraerdin*  tjf  ah/oh- 
tarn  i  but  it  fcems  a  douot  whcihcr  fuch  a  Sequedratifvn 
can  be  revived  againll  tlie  heir  of  a  copyholder;  which 
arifcs  from  the  difficulty  of  obliging  the  Lord  to  admit, 
and  depriving  ihf  Lord  of  his  fine,  Oc.  upon  the  de.ith 
of  hi^  tenant.  2  Cb.  Ca.  46.  \'ide  t  Barn.  C  431. 

A  Sequeftration  out  of  Chancery  is  more  rtfcduil  than 
an  executicn  by  fieri  faaaj  at  Lsw,  for  a  Soquellration 
may  lie  againll  the  goods,  though  the  party  is  in  cudody 
upon  the  auachment ;  whereas  in  Law,  if  a  capiat  t-.d/U' 
tii/aciendum  ii  executed,  there  can  be  no  Jt. /a.  i^ac 
Cajii  in  Lord  TalU:*t  Time,  222. 

Where  the  Sequellraior*  feize  the  real  eftate  of  the 
party,  any  tenant  or  other  perft-n  who  cbim?  title  to  the 
elUte,  fo  fequrilercd,  cidicr  by  mortgage,  j.ijgm?:it, 
leafe,  cr  othcrwile,  ulio  hath  a  title  paramoum  to  the 
Sequcllration,  fhall  not  be  obliged  to  bring  a  bill  to  con- 
tell  fuch  a  title  ;  but  he  fhall  be  let  in  to  conicd 
fuch  a  title  in  2  fummary  way.  He  may  move  by 
his  counfel,  as  o'  courlV,  to  be  examined  pro  tnttr^t ft » ; 
and  in  this  cafe  the  plairtiiir  is  to  cxhibij  intcnngatorii>, 
in  «rder  co examine  him  foradifcovcry  uf  bis  title  to  tha 
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cfUie,  and  he  mufHie  examined  upon  fucK  interrogato- 
ries accordingly ;  and  the  Mailer  mull  ll;tte  the  matter 
to  the  Court ;  and  liic  parties  may  en:cr  into  proof 
touching  the  title  to  the  elir.c  in  qucflion  ;  and  when  the 
MaitLT  hath  iUtcd  the  uhnle  matter^theCiiiri  proceeds 
Co  give  judgment  therein  upon  the  tcpotc ;  and  if  it  np- 
pears  thaf.  the  party  vho  is  examined  pre  inertj^  /uo 
haih  a  plnin  title  to  the  eflaie,  and  is  not  afFcCled  with 
the  SetiucClration,  then  it  is  to  be  difchargcd  as  againft 
him,  Hith  or  withcui  colls  as  the  Court  fh;ill  drtermine 
opon  the  circumilances  cf  the  cafe«  and  lb  vict  w/it. 
Sec  Ctm.  712  :  \  P.  IP'ms.  30S. 

The  Spqusftration  binds  from  the  lime  of  aaxrdirg 
the  commifTion,  and  not  only  ftom  tlic  time  of  executing 
it  and  its  being  laid  on  by  i)ie  Commiffioners;  for  if  that 
ihould  br  xdfiiiitedt  then  the  inferior  officer  would  have 
li^aiuii  ^  ti:n  liga»M  ptujiiiu.-n.  1  P'trn.  58, 

n.  The  SequeArators  are  officers  of  the  Court*  and 
as  fuch  are  amcrable  to  the  Court,  an:>-nre  to  ad  from 
time  to  [ime  in  the  exccocion  of  their  oDicc  a^  the  Court 
fhail  dire^  ;  they  arc  10  account  for  what  comes  to  their 
hands,  and  are  to  bring  the  money  into  Coiirt  as  the 
Court  lh:ill  dirc£l>  to  be  put  out  at  intereH,  or  othrr- 
wife,  as  fliall  be  found  necelTary;  but  this  money  ts  not 
sfually  paid  to  the  pbintilT,  but  is  to  remain  in  Court 
until  the  defendant  hutb  appeared  or  aniwercd,  and 
cleared  his  contempt,  £i>d  then  whatfoever  hatJi  been 
fcized  fhall  be  accounted  for  and  paid  over  to  him  ; 
hokvever,  the  Court  hath  the  whole  under  their  power, 
and  may  do  therein  as  they  pleafc,  aiui  as  Oiatl  be  moll 
agreeable  to  the  juftice  and  equity  of  the  cafe. 

The  plainiilF's  Counfcl  may  mo?e  and  obtain  an  order 
for  tenants  to  attorn  and  pay  their  rents  to  the  Sequef- 
trators,  or  for  the  Scqueltrators  to  fell  and  difpofe  ot  the 
goods  of  the  party,  and  to  keep  the  money  in  their 
hands,  or  to  bring  it  into  Court,  as  fhall  be  moft  ad- 
vtfable  and  difcietionary,  and  fitting  for  the  Court  to 
do.  Dia. 

Scqueflrators  on  mcfne  procefi  are  accounuble  for  all 
the  profits,  and  can  retain  only  fo  far  as  to  fatisfy  for 
contempt.  1  AVr*.  248. 

if  Scquellrators,  having  power  to  fell  timber,  difpofe 
of  7000/  worth,  and  only  bring  zoccJ  to  account,  they, 
as  ofBccrs  and  agents  of  the  Court,  are  rcfponfible,  and 
not  the  pbintiiF.  1  Ftr/s.  161. 

A  Sequellration  is  in  nature  of  a  ln-ari  at  Cnmmon 
l.tw,  and  the  party  fequcllcring  has  neither  Jus  in  rrnt, 
•vci  in  re  ;  the  legal  clUte  of  the  premifes  remaining  in 
every  lefpcA  as  before.  1  P.ll'ms.  307. 

Scquciirators  being  in  pcfTclUon  of  a  great  hcufe  in 
St.  Ji'jtio^i  Square,  which  was  the  defendant's  for  life, 
the  .Court  ordered  that  the  Miifler  allow  a  tenant  for 
the  houfe,  and  the  Sequettraiors  to  make  a  Icafe,  and 
the  tenant  to  enjoy.  3  Cb.  Rff.  8/. 

It  was  mo.'cd,  that  the  inegularity  of  a  Sequeflration 
might  be  referred  to  the  deputy,  which  was  taken  out 
againll  the  defendant  for  not  appearing,  by  reafon  of  its 
.bciog  taken  out  fooner  than  by  the  couifc  of  thr  Court 
it  could,  acd  yet  the  Sequeilrator*  had  tiken  the  goods 
otF  the  prcrnlfc!,  and  threatened  to  fell  tJiem  ;  t*ic  Chief 
fiaron  faid,  that  :is  to  the  carrying  the  goocls  off  the  pre- 
mifes, it  ■wai  f'car  the  Scqucltr.itors  could  do  that,  be- 
caufe  a  Scqucllratios  upon  mclneprccefi  antWcrs  to  a 


dijiringas  at  Law  ;  but,  however,  as  to  felling  them,  the 
Court  agreed  in  the  prefent  cafe  it  could  not  be  laA  ful, 
and  I'uid  it  had  lately  been  fettled  on  debate  ;  and  ob- 
lerved  further,  that  Courts  of  Equity  could  no:  autho- 
rifc  ScqueftraidT:  to  fell  goods,  even  upon  a  decree,  until 
Lord  Sttirr.^arJ't  cafe,  which  makes  decrtcs  in  this  re- 
rpccl  equivalent  to.  a  judgment;  and  even  now,  the 
Counfcl  laid,  Sequellrators  cannot  fell  but  by  leave  of 
the  Court ;  however,  the  Court  faid  this  was  a  matter 
proper  for  them  to  confider  upon  another  occafion,  and 
therefore  only  referred  the  irregularity  of  the  Scqucftra. 
tion  as  to  the  point  of  lime  to  the  deputy,  t  Barn.  Re^s^ 
in  Seatt.  itz. 

A  Sequettration  that  iflues  as  a  mefne  proceft  of  the 
Court  fvill  be  difcontina:d  and  determinrd  by  the  death 
of  the  party  ;  but  where  a  Sequellration  'rlTac?  in  purfu- 
ance  of  a  decree,  and  to  compel  the  execution  of  it^ 
there,  though  the  fame  I  c  for  a  perfonal  duty,  it  fl}ali 
not  be  dctermini-d  by  the  dr.Tih  of  the  party.  1  f^an.  58, 

A  Sequellration  was  againit  the  father,  wlvo  appeared 
to  be  only  a  tenant  for  life,  and  on  his  death  tne  Scqoeh- 
tration  was  difcflargcd.  l  Ch.  Ca.  241  :  z  Cb.  Ca,  46* 

Se(^estratio»,  in  L«ndoi>;  Is  made  upon- 
an  aflion  of  debt ;  and  the  courfe  of  proceeding  in  it  Is 
thus ;  The  adiion  being  entered,  the  officer  goes  to  the 
fliop  or  warchoufe  of  the  defendant,  when  there  is  no 
body  within,  and  takes  a  padlock  and  hang5  it  upon  the 
door,  tffc.  ultiig  thefe  wrrds,  niz.  "  I  do  fcqueltcr  cltis 
warehoufe,  ar.d  the  goods  and  merchandizes  therein  of 
the  deicrdint  in  the  aftion,  to  the  ufe  of  the  plaintiff," 
tfc.  and  fo  pjts  on  his  fcal,  and  makes  return  thereof 
at  the  Compter  ;  then  four  Court-days  being  pafl,  the 
next  Court  after,  the  plaintiff  may  have  judgment  to 
open  the  doors  of  the  Ihop  or  wart:houfe,  and  to  appraife 
the  goods  therein  by  a  Serjeant,  who  takes  a  bill  of  ap. 
praifement,  having  two  freemen  to  appraife  them,  for 
which  they  are  to  be  fworn  at  the  next  Court  hoMen  for 
that  Compter;  and  then  the  oBicer  puts  his  hand  to  the 
bill  of  appraifement,  and  the  Court  givdh  judgment: 
Though  Che  defendant  in  th^  adiun  m:iy  put  in  bail  be- 
fore fatisfailion,  and  fo  diUblve  the  Sequellration  ;  and 
after  fatisfn^kion,  may  put  in  bail  ad  dijfrctband*  diiuum. 
Sec.  Prat!,  StUe,  42^?. 

SEOyES'i  nO  IIABENDO.  A  writ  judicial  for  the 
difchargtng  a  Sfqucflration  of  the  prohts  of  a  church 
benefice  granted  by  the  BIfhop  at  the  King's  command, 
thereby  to  compel  the  parfon  to  appear  at  the  fuit  of 
another;  upon  his  appearance,  the  parfon  may  havt 
this  writ  lor  the  rcleafe  of  the  Sequeflration.  R<g.  Jif 
die.  ^6.  $ce  Sefiifjlralioi  i  Ex^cuticn. 

SEREMENT,  Fr.]  An  oath.  Scr  Oar*. 

SERJEANT,  or  SERGEANT,  Lat.  Strvitnt.]  A 
word  diverfely  ufed  in  our  Law,  and  applied  to  fundry 
offices  and  callings.  Firil,  a  Serjeant  at  Law,  (Stnviens 
ad  Itgem,)  othcrwife  called  Serjeani  CeunteVt  or  of  the  Ccift 
is  th*  highert  degree  in  the  Common  Law,  as  a  Doilor  ia 
in  the  Civil  Law;  but,  according  to  Sftlmaa,  a  Doflor 
of  Law  is  fupcrior  to  a  Serjeant,  for  the  very  name 
of  a  Do^or  is  magiflerial,  but  that  of  a  Serjeant  is 
only  minitleiial.  To  thcfe  Serjeants,  as  men  bell 
learned  and  experienced  in  the  law  and  pra^ice  of  the 
Courts,  one  Court  is  fevered  to  plead  in,  by  themfelves, 
which  is  that  of  the  Common  Plc.is,  where  the  Commofi 
oi  Euglar.J  is  moli  llri^)/ obfcrved;  yet  they  are 

not 


SERJEANT. 


SERJEANT  Y. 


»0t  fo  limued  as  to  he  reH^rained  from  pleadirg  In  any 
other  Coutt,  where  the  Judges  call  them  hrejUrst  ^T\d 
hear  them  with  great  rcfpefl  ;  and  of  which  one  or  more 
•re  ftyled  the  Kind's  Serjeants,  bcinp  comniooJy  chofen 
out  of  the  rclt,  in  re fped't  of  their  great  Itrarninf ,  lo  pirad 
for  ihc  KiRg  in  all  hij  caulcs,  cff-ccial'y  upon  irdtCt- 
ments  (or  ircjfbn,  l^c.    Irt  other  kir:gdomi  the  Kin^'j  j 
Serjeant  i*  called  AdDxicatut  Rtgit :  and  here  in  tng-  ! 
lanJ,  in  the  time  of  King  EUit-ard  the  Sixth,  Strjeant  | 
Btnkt  v.-%^\e  WwC'ScXf  /$!ut  ffr-vUns  ad  Ugem,  there  being  | 
for  fomc  lioie  none  but  himfelf ;  and  in  IrtLnJ  at  this  ' 
day  there  is  only  a  KingS  Scrjranr.    Serjtints  at  Law  i 
are  made  by  the  King's  writ,  directed  unto  fuch  ai  are  I 
called,  comiDanding  them  to  take  upon  them  thai  do-  | 
gree  by  a  certain  day;  and  by  the  writ  or  patent  of 
creation  it  appears,  that  the  honour  of  Serjeant  at  Law 
ii  a  Hate  and  dignity  of  great  refpefl:  In  confenn^ 
ihefe  degrees,  much  ceremony  was  arcicntly  ufed ;  and 
the  Serjeants  now  make  prefents  to  ihe  fudges,  l^c.  of 
gold  rings  to  a  confiderable  value,  t5*r.  Forujiut,  c.  50  : 

i;  Crff.  1:  Dyfr-}z  :  2 3  1 3,  a  I  a.  At  to  their  privi- 
ege  of  being  impleaded  in  C.  B.  isc.  fee  Priviitge. 

Jn  old  times,  it  wa$  neccHary  that  Serjeants  Ihould 
have  been  BarriAersfor  rixieco  years  previoufly  to  thtir 
being  called  to  be  Serjeants,  but  it  feems  that  no  precife 
time  is  now  ncceflary  to  oualify  them.  Serjeants  at  Law 
arc  bound  by  a  ibicmn  c;»h  to  do  their  duty  to  their 
client*,  z  In/},  214,  And  by  cullom,  the  Judges  of  the 
Courts  of  Wejiminfier  arc  always  admitKd  into  this  ve- 
nerable order  before  they  arc  adv.-;nced  to  the  Bench  ; 
ihcoriginal  of  which  was  probably  to  quali/y  the/a/Zic  Ba- 
fODs  or  the  Exchequer  to  became  Jufliccs  of  A ffife  ac- 
cording to  the  exigence  of  the  ftatute,  14  E.  3.  e.  16: 
3  Comm.  27  :  and  fee  titles  Barrafltr  \  Frtudenct. 

Ser  jFANTs  AT  Ar  MS.  Thcir  office  is  to  attend  the 
perfon  of  the  King ;  to  arrcft  perfors  of  condition  offend- 
ing, and  give  attendance  on  the  Lord  High  Steward  of 
England,  fining  in  judgment  on  any  traitor,  z^c.  There 
may  not  be  ahove  thirty  Serjeants  at  Arms  in  the  realm, 
who  fh all  not  (jpprcfi  the  people,  on  pain  to  lofe  their 
offices,  and  be  lined.  Ssat.  13  R.  ^.Ji.  1.  t.&.  Two  of 
Ihefe,  by  the  King's  allowance,  do  attend  on  the  two 
Houfes  of  PArJiament ;  the  office  of  him  in  the  Houfe 
of  Commons  is,  the  keeping  of  the  doors,  and  the  exe- 
cution of  fuch  commimls  touching  the  apprehenfton  and 
taking  into  cuftody  of  any  offender,  as  that  Hcufc  fhall 
enjoin  him.  Another  of  tlicm  attends  on  the  Lord  j 
Chancellor  in  the  Chancery  ;  and  one  on  the  Lord  Trca* 
(artr  of  Eag/at/d.  Alfo  one  upon  the  Lord  Mayor  of 
London  on  extraordinary  folcmnitics,  t5'c.  They  are  in 
the  old  books  called  y-rgntcritst  bccaufc  they  carried 
fitvcr  rods  gtit  with  gold,  as  they  now  do  maces,  before 
lite  King.  C,4mpt.  Jur.  9  :  FUta,  Itb.  a.  c.  38, 

StRJtAKTS.OF    A    XtOKE    I»FEKI0R    KIND,  Are 

Serjeants  of  the  Mace,  whereof  there  is  a  great  band  in  | 
the  city  of  LcndcKt  and  other  corporate  towns,  that  at-  1 
tend  the  Mayor,  or  other  head  officer,  chiefly  for  matters 
ofjuAice,  ^c.  Kiteh.  143.  Formerly  all  the  Juftices  in 
Eyre  had  certain  officers  attending  them  called  Serjeants, 
who  were  in  the  nature  of  tip-ftaves.  See  flat.  U'tOm.  1. 
3  E.  I,  c.  30.  And  the  word  Serjeant  i«  uf«d  in  Britten 
for  an  officer  belonging  to  the  county  ;  which  is  the  fame 
with  what  Branca  ca*ls  Serjeant  of  the  Hundred,  being 
no  mere  than  b.-:ilij^  of  (he  hundrsd.   £racl»  lib.  5. 


e.  4..  And  we  read  of  Strjeants  of  Manor*,  of  th* 
Peace*  iSc* 

Serjeants  OP  the  Hovskhoi  d, Officers  who  ex- 
ecute fevcral  funrtions within  the  King's Hjufchold,  men- 
tioned io  the  lliiute  ^3  Hen.  8.  c.  12. 

SERJEANTV,  jtrjtnntia  ]  A  fervicc  that  cannot  bf 
due  Iron  a  tenant  to  any  Lord  but  to  the  Km^  only  . 
and  this  is  cither  Grand  SetjrJincy,  or  Petit ;  the  full  i^ 
tenure  whereby  one  holds  his  lands  of  the  King  by  fuch 
fcrviccs  a>  he  ought  to  do  in  perfun  to  the  King  at  hie 
coronation;  and  may  :iHo  concern  matten  military,  or 
fciviccs  of  honour  iu  peace,  as  to  be  the  Kinj;'i  butler, 
carver,  Wf.  Petit  Scrjeanty,  is  where  a  man  tx-Ms  I.ind^ 
of  the  King,  to  furniffi  him  yearly  with  foaic  fmall 
thing  towards  his  wars ;  and  in  eHcfl  payable  a*  rent. 
Though  all  tenures  arc  turned  into  fitagt  by  fiai.  iz 
Car.  2.  c,  24,  yet  the  honorary  ferviccs  of  Grand  Scr- 
jesnty  lUII  remain,  being  therein  excepted.  Z.//.  %  1531 
159  :  I  //j/f.  105.  108. 

Kmght'Strvicc  proper,  (fee  title  Tenuret  \\\.  i;)  con- 
fided in  attending  t)ic  Kirg  in  his  wars.  Tiitrc  were 
alfo  forae  other  fpccics  of  Knight  fcrvice,  fo  called, 
though  improperly,  becajfe  the  fcrvice  cr  render  was  of 
a  free  and  honourable  nature,  and  equally  uncertain  as 
to  the  time  of  rendering  a»  that  of  Knighl-fcrvicc  pro- 
per ;  and  bccaulc  thcv  uerc  attended  with  iimil.ir  fruits 
and  cunfcquel)cc!^.  Such  was  the  tenure  by  Grand  Ser- 
jtzniy,  ftr  maguum  /grfitium;  whereby  the  tenant  was 
bound,  inllead  of  fcrving  the  King  grnera'/f'tn  his  wars, 
to  do  fome  I'pccial  honorary  Icrvice  to  the  King  in  per* 
Ton  ;  as  to  carry  his  banner,  hit  fword,  or  the  like;  o: 
to  be  his  butler,  champion,  or  other  otBccr,  at  his  coro- 
nation. Lilt.  ^  153.  It  was  in  moft  other  rrf'pc^ts  like 
Knight-fervice,  only  he  was  not  bound  to  pay  aid  or  cf- 
cuage  ;  and  when  tenant  by  Knight-fervice  paid  5/.  for 
a  relief  on  every  Knight's  fee,  tenant  by  Grand  Scr- 
jeanly,  paid  one  year's  value  of  hi»  land  were  it  miich  or 
little.  Ltr:.  §  154,  158:  2  /nj!.  zyy  Tenure  by  .-^rn/ij^r. 
which  was  to  wind  a  liorr,  when  the  Scett  or  other  cnv 
mtes  entered  the  land,  in  ordet  to  warn  the  Kii^g's  Sub- 
jefks,  was  {like  othtr  fervices  of  the  fame  nature)  a  fpc- 
cies  of  Grand  Scrjeinty.  Lui.  §  156.  Sec  2  Cemm, 
(.  5. 

Generally  the  fcrvice  of  Grand  Scrjcanty  wa*  of  fuch 
a  kind  as  necelTirily  to  be  within  the  realm  :  but  fome 
fervicts  which  amount  to  Grand  Serjranty  might  be  due 
out  of  the  realm  as  well  a.*  within;  afd  both  LittUton  and 
C'M  give  inltances  of  fuch  rtlcrvations.  Sec  t  hiji^ 
105,  h.  to  108,  b. ;  and  the  notes  there. 

I^fitt  Strjtatityt  bears  a  great  lefcniblancc  10  Grand  Ser- 
jianty  ;  tor  ss  that  if  a  j^crfonal  fetvice,  fo  thi%  is  a  rent 
or  render,  both  tending  to  fame  purpofe  Telatit  e  to  the 
King's  perfon.  Petit  Serj*;anty.  asdcfiiicd  by  LinUici, 
conliili  in  holding  lands  of  the  King,  ly  the  Icrvicc  of 
rendering  to  hii.i  annually  fome  fmali  imple--cnt  of  wat 
as  a  bow,  a  fkvord,  a  lance,  an  arrow,  or  the  like.  Liit. 
S  159.  This,  he  fays,  (  ^  160,)  is  but  jloigt  in  eftWT, 
for  it  is  no  pcnbnal  fcrvice  but  a  certain  rent ;  and  it 
may  be  added,  (fays  Blaiijlcntt)  it  is  clearly  no  predial 
fcrvice,  or  fcrvice  of  thcr  plough,  but  in  all  refpcds 
libfrum  et  {cmntknt  fecagium  ;  only,  being  held  of  the  King, 
it  is  by  way  of  eminence  dignified  witii  the  tide  of  pay- 
vum  jtrvitiuM  regis,  or  Petit  Scrjcanty.  And  Mjguc 
Carta  rcfpcftcd  it  in  this  light,  when,  by  c  27,  it  en- 

afteA 


SERVANTS. 


aArd  that  no  warclbip  of  the  lands  or  body  Ihould  be 
clalnicd  by  the  Kinf;,  in  virtue  of  a  tenure  by  I'ciii  Ser- 
jeaniy,    j  Csmm,  e.6.  /».  Si,  Sa. 

Sec  fufthcr,  lilies  TVf-rcj  ;  Sfcage. 

SERMONIt'M.  W.1S  an  interlude  or  hiflorical  play, 
a^ed  by  the  ittt'crior  orders  uf  the  clergy,  atftlied  by 
youths,  in  the  body  of  the  church,  (uitxble  to  the  fo- 
leninity  if  Tame  high  proccltion  day;  and  bclbre  the 
improvemcnti  of  the  tUgr,Vc(e  ruder  I'ort*  of  perform-, 
ances  were  even  a  par;  of  ihe  unrcfoimed  religion. 
Cel/tS.  Mutt.  Huttcfi,  Ex.  R,j.£ccLLie£o/»,  MS. 

S£RPLES,  A  m^inLte  or  upper  coat ;  treat  the  Ltc. 
/I'ftrp^/Jji.-um.  Blain!, 

biiRVAGE.    Mentioned  in  ftdi.  \  Rich.  l.  6.) 
7'hac  is,  when  each  tenant,  beiidcs  payment  of  a  cer- 
tain rent,  Andi  one  or  mort:  workmen  for  his  lord's  fer 
vice.  Sec  Strvict,    King  Jdn  brought  the  Crown  of 
MsiIgkJ  in  Servagc  to  the  Sec  of  Roi.^e,  xlnjl,  174. 

6  E  R  V  A  N  X  S, 

Persons  employed  by  men  of  trades  and  profeffions, 
nnder  them,  10  allifl  them  in  their  particular  callings  ; 
or  fuch  perfons  as  others  retain  to  perform  the  work  and 
buJincfs  uf  their  families,  which  compcjticnds  both  men 
and  women  :  And  Servants  are  mtr.ialt  or  not  to;  me- 
ttiiilt  being  dom'.'i!icks  living  withut  the  walU  of  the 
houEe.    d'coJ^j  Jnj{.  51. 

The  Artl  (ort  oi  Servants  acknowledged  by  the  laws 
of  Ea^Iand,  (to  which  Slavn  are  unknown;  fee  tlut  title;) 
are  menittl  Sn  vault  \  fo  called  from  their  beinp  tntra  met-  j 
nia  or  Der-uj.'uii.—Tht  Cnutraft  between  them  and  ihcir  ! 
mailers  anies  upcn  the  hiiin^;  if  the  hiring  be  general,  i 
without  any  particular  time  Iimiud,  the  Law  conitrues  it 
to  be  a  hiring  lor  a  year;  upon  a  principle  of  natural 
equity,  that  tnc  Servant  fhall  fcrve,  and  the  maimer  main- 
tain him,  tnroughout  all  the  rcvolution»  of  the  refpcAive 
feafons ;  as  well  ^  hen  there  is  work  10  be  done,  as  when 
there  is  not  :    But  the  contract  may  be  made  tor  any 
longer  or  fhortcr  pcricd.   1  Comm.  4=5  :  bee  PccriW  8. 

AH  fiPi^le  men  between  twelve  years  Oid  and  fiKty, 
and  nidrricd  ones  under  thirty  yt-ars  of  age,  and  ail  Gngir  1 
tvomen  between  twelve  and  forty,  not  having  any  viiible  I 
li^elihtxjd,  are  compellable,  by  tt\;)  Jullttc*.  it>.go  out 
to  (crvicc  in  hu'fbandi) ,  or  crrtaii.  iprcific  trade:,  lor  the 
ptomuison  cf  hoocil  indultry  :  And  no  matter  c^n  put 
away  hti  Servant,  rr  Servant  leave  his  mailer,  after  be- 
inpfo  retained,  either  before  or  at  the  end  of  his  term, 
without  .1  quarter^  warring,  utilefs  upon  rcAfonablecaule, 
tn  be  allowed  by  a  Joilice  of  the  peace :  But  ihey  may 
pxrt  by  cpnfent,  or  make  a  fpectal  bargain.  See  the JIa/. 
5  £l:z.  e.  4;  trom  which  the  Icilowing  arc  cxtrafls. 

Every  prrfon  under  the  age  of  thirty  yejrs,  that  has 
been  brought  up  in  handicraft  trades,  and  hath  not  lands 
of  inheritiince,  or  for  life,  of  the  yearly  value  of  forty 
fhilliti^s,  or  is  iior  worth  ten  pounds  in  goods,  and  fo  al- 
lowed by  two  ju!1ices  of  peace  ;  and  not  being  retained 
with  any  nerlon  in  hufbandry.  or  in  the  Lid  arts,  not 
being  lawfully  hired  a%  a  Scrvaaf  with  any  nobleman  or 
gCDtlemsD,  or  having  any  farm  or  other  holding  where- 
uptm  he  may  employ  his  labour  ;  (ball,  upon  requefl 
mscic  by  any  perfon  ufirg  the  rayrtcry  wherein  futb 
perfon  h:th  been  exrrciii-d,  be  obliged  to  feivchim  a$  a 
£crvaac  thereiOf  on  pain  o^mprifaaacnt. 


By  the  fame  ftaiute,  perfons  arc  compellable  toferrc 
in  hujbandry,  by  tha  year,  with  any  pcrlbn  that  keepetk 
or  ufeth  hofbaodry,  and  who  will  require  any  pruper  per- 
fon  to  ferve;  and  the  Juiliccs  of  peace  have  authority 
herein,  and  10  alTcA  the  wa^es  of  fuch  Servants  in  huf. 
bandry,  order  payment,  ^r.  Alfo  two  Jullices,  ar.d 
Mayors  or  head  otftcers  of  any  city  or  town,  may  ap. 
point  any  pcor  woman  of  the  age  of  twelve  years,  and 
under  forty,  nnmarried,  to  go  to  fcrvice  by  the  year, 
ii'f.  for  fuch  wages  and  in  fuch  manner  as  they  thitik 
tit ;  and  if  any  fuch  woman  lhall  re'afe  to  go  abroad  as 
a  Servant,  then  the  faid  JuHices,  ts'c.  may  commit  fuch 
woman  until  (he  is  bound  to  fjrvice.  If  any  mailer 
fhall  give  more  wagei  than  afTcffed  by  the  jullices ;  or 
any  Servant  t^kes  more,  or  refufes  10  fcrve  for  the  (la- 
tute  wages,  they  are  punilhable  ;  but  a  mailer  may  re- 
ward his  Servant  as  he  pleafes.  To  as  it  be  not  by  way  of 
contract  on  the  retainer  :  And  a  mailer  cannot  put  away 
a  Servant,  nor  a  Servant  depart  before  the  end  of  his 
term,  uitfaoutfome  reafanable  caufe,  to  be  allowed  by 
one  Juilice  ;  nor  after  the  end  of  the  term,  without  a 
quarter's  warning  given  before  wirnefles;  if  a  mafler 
difcharges  a  Servant  otnerwife,  he  is  liable  to  a  penalty 
of  forty  ihiiliugs :  And  where  Servants  quit  ttieir  fervice, 
tellimonials  are  to  be  given  by  two  coMlables  and  two 
houfchotders,  iS^.  declaring  their  I^Mful  departure  ;  and 
a  Servant  not  producing  fuch  a  tcllimonial  to  tne  con- 
Uablc  where  he  defi^ns  to  dwelt,  is  to  be  imprifoned  till 
he  gets  one ;  and  tn  default  thereof,  be  whipped  as  a 
vagabond  ;  mailers  retaining  them  without  fuch  a  tcAi- 
monial,  fhall  forfeit  live  pounds.  Star.  5  Ei'tz.  r.  4. : 
And  fee  title  LoBsurm. 

It  is  not  fettled  whether  Judices  of  peace  have  jurif. 
diAion  over  any  Servants,  except  thofe  who  are  employed 
in  hufbandry.  The  tttic  of  the  flatutc  is  "  An  Aft  con- 
tainirg  divers  Orders  for  Artificers,  Labourers,  Servants 
of  HLifbandry,  and  Apprentice*.'*  But  as  fome  of  the 
ciaufes  in  the  Aft  fpejk  exprefsly  of  Servants  of  huf- 
bandry, and  others  of  Servants  generally,  it  is  rcafon- 
ablc  to  ccnciudcthat  theLcgillature  meant  to  extend  the 
jorifdifticn  to  alt  Scrvanti,  rthcre  they  did  not  exprehly 
confine  it  to  Servants  of  hufbandry  :  And  as  this  \\  fup- 
ported  by  the  prafticc  of  tne  Jullices,  and  by  grncral 
cr  'ivrnicnce,  it  fcems  certain  taat  the  Courts  of  //'{/7- 
mtnfitT'Ha'l  would  determine  in  favour  of  the  ge- 
nrral  jitrildiftion*  if  a  cafe  were  brought  to  thcai. 
CaU.  14. 

Servants  of  another  fort  are  called  Appriniue$t  as  to 
whom,  fee  this  Diftionary  under  that  title. 

A  third  fpecies  of  Servants  arc  Lab«wert^  who  are 
only  hired  by  the  day  or  the  Acek,  and  do  not  live  intra 
manta  as  part  of  tnc  family;  concerning  whom  the  iLi- 
lutes  have  made  many  very  good  rcguU.iont.  1 .  Dircifl- 
ing  that  all  perfoos  who  have  no  viflblc  effefti  may  be 
compelled  to  work:  2-  Defining  how  long  thev  muit 
continue  at  work  in  fummer  and  in  winter:  5.  Punifh- 
ing  fjch  at  leave  or  defcrt  ih<^ir  work  :  4.  Empowering 
the  JuHiees  at  SeiHons,  or  the  Sheriff  of  the  county,  to 
I'ettie  their  wages:  and  5.  In9iftin^  penalties  on  I'uch as 
cither  give,  or  exaft,  more  w.'iget  than  arc  fo  fettled. 
1  CitKim.  c.  14.  See  ti'.Ic  Laos^iai, 

There  is  yet  a  fourth  fpecies  of  Ser\'ant!,  tf  they  may 
be  fo  CuUedf  being  rather  in  a  fupcrior,  a  miniilerial, 

capacity; 


OpacUy  i  futh  M  S.v.tu<Jr/r,  Facers,  and  Bailiffi ;  whom  i 
however  the  Law  confidtTs  as  derv.inii/ro  tfmfiortt  with 
regard  lo  fuch  of  their        as  affect  ihtir  malUr'v  or  | 
employer's  property.  This  leads  to  the  confid-rratioo  of  ri*-  i 
tmiitner  in  *wvicQ  tb:s  ulatioa,  cf  fer^icct  oJeJs  lilher  the  j 
ntitjier  er  Servant.   And,  firll,  by  hiring  and  lervice  for 
a  year,  or  apprenlicelhip  under  indtinturci.  a  pcrfo:)  I 
jjainj  a  fcttlcmcn:  in  that  parifli  wherein  he  lall  icrvcd  ! 
ibrty  da>  >.  See  ciiic  Piwr  IV  — In  the  next  plate  pcrfr'n*, 
feri'ing  ffven  years  as  apprentices  to  any  trade,  have, 
by  /fttf.  5  Eliz.  f.  4.  §  31,  an  exclufive  right  to  cxercifc  ; 
that  trade  iri  any  part  of  England.    This  Law,  with  re-  f 
gard  to  the  exclufii-e  part  u(  ic,  has  by  turns  been  looked  | 
upon  as  a  hard  Law,  or  as  a  beneficial  one,  according 
to  the  prevailing  humour  of  the  times ;  which  has  oc- 
cafiOLed  a  gTcat  variety  of  refolutions  in  the  Coarts  of 
Law  concerning  ii;  and  atccmpt&  have  been  frequently 
made  for  i»  repeal,  though  hit'tierto  without  fucccf*. 
At  Common  Law  every  man  might  ufe  what  traJe  he 
pleated  ;  but  this  Ihtutc  retrains  that  liberty  to  fuch  as 
have  ferved  as  apprentices:  the  ad'-'erfaries  to  which 
jrrovifiOQ  lay,  that  all  ri-lbicllins  (which  tend  to  intro- 
duce nionopoHcs)  are  pernicious  to  trade  ;  the  9dvoc;:tes 
for  i:  a'lege,  ttiat  imlk:lfu!n£i9  in  trades  i:>  equally  detri-  { 
mental  to  the  public,  as  monnpolics.    This  reafon  in-  ; 
deed  onU  extends  to  I'uch  trado,  in  the  excrciic  whereof 
ilcUl     requir<^d  :  but  another  of  their  arguments  goes 
much  farthrr ;  rvix.  that  apprenticcfhips  ate  ufeful  to 
the  Commonwealth,  by  employing  of  youth,  and  learn- 
ing them  to  be  early  indullrlous ;  but  that  no  one  would 
be  induced  to  undergo  a  feven  year.^'  fervitude,  ifothcrs, 
though  equally  fkillul.  were  altowid  the  fame  advantages 
without  having  andergone  the  fame  difciplinc;  and  in 
this  there  fecms  to  be  much  reafon.    How<vcr,  the  re- 
fbluiions  of  the  Courts  have  in  general  rather  confined 
than  extended  the  rellri^iou.    No  trades  are  held  to  be 
within  the  llaiute,  but  fuch  as  were  in  being  at  ;hc  malt- 
ing of  it :  For,  trading  in  a  country  village,  apprentice- 
fliips  arc  not  requiiitc  :  And  following  the  trade  fcven 
years  without  any  effectual  profccution  (either  as  a 
mailer  or  a  Servant)  is  fufHcienc,  without  an  a6(ial  ap- 
prentice Ihip.  1  Cew/M.  4.28.  See  title  y^//^rfff^r«  ill. 

A  mailer  may  by  Law  correal  his  apprentici?  for  ne- 
gligence or  other  miftjehaviour,fo  ic  be  done  with  mode- 
ration :  Though  if  the  mailer  or  matler*5  wife  beats  any 
other  Servant  of  full  age,  it  :s  good  caufe  of  departure  ;  | 
oratlcallof  complaint  to  a  Ma)i;irtrate,  in  order  to  be-  | 
difcharged.    But  if  any  Servant,  workman,  or  labourer  ' 
afliults  his  mailer  or  dame,  he  (ball  fuffer  one  year's 
itnprifonmcnt,  and  other  open  corporal  punifhment,  not 
extending  to  life  or  limb.  Stat.  5  E!ix.  c.  4. 

11/  fervice,  all  Servants  and  labourers,  except  appren- 
tices, become  eocttted  to  wages :  According  to  their 
agreement,  if  menial  Servants;  or,  according  to  the 
appointment  of  the  Sheriff  or  Scflions,  if  labourers  or 
Servants  in  hufbandry  ;  for  the  fUtatcs  for  regulation  of 
wages,  in  ftritlnefs,  fecm  to  extend  to  fuch  Servants 
only  ;  and  the  reafon  given  is,  that  it  is  iroponible  for 
any  Magiilrate  to  be  a  Judge  of  the  employment  of  me- 
nial  Strrvants,  or  of  ccurfe  to  aflefs  their  wages.  But  it 
is  the  prailicc  of  Jufticcs  in  difputed  cafes  to  aHef^  the 
wages  of  all  Servants;  a  prafiice  which  probably  may  be 
fupporled  under  JIat.  lO  Sco,  2*  <-  19.  See  I  Ccmm. 
418. «.  and  ante. 

% 


Next  at  to  frauds  or  roibertci  remmitteJ  ly  Servantt  Otif 
their  mailers. 

Where  a  Servant  damages  goads  of  his  mailer,  aflion 
lies  againft  him  ;  an^^  being  employed  to  fell  goods  in 
his  matter's  (hop,  if  the  Servant  C3rrie>  away  and  con- 
verts them  to  his  own  ufe,  a£lion  of  trelpafs  may  be 
brought  by  the  mifttr  againit  the  Servant;  for  ihe 
Servant  cannot  meddle  with  them  in  any  other  manner 
than  to  fell  them.  ^  Re/>^  14:  i  Lecft  :  jVw  244  : 
But  if  a  Servant  be  roboed,  without  his  dcfau't,  j:"f.  he 
(liall  bccxcuied,  and  allowed  it  in  his  account,  i  In/f.g, 

Servants  being  of  the  age  of  1 8,  and  not  apprentices, 
going  or  making  away  wiih,  embezzling  or  purloining 
any  of  their  mafier^s  goods,  to  the  value  ol  40/.  arc 
guilty  of  felony,  by  the  ftaintC2i  f/eu  8.  r.  7. 

By  thc^^at.  27  H.  8.  e.  17,  Clergy  was  taken  away  in 
thii  cale,  if  tue  indidraeni  were  laid  fpectally  upon  the 
_^at.  21  H.  8.  i-.  7  ;  and  puriuani  to  the  fame,  and  by  the 
Jiat,  iS  /J.  8  r.  2,  this  /-at.  e  f  21  //.  8.  r.  7,  was  made 
perpetual ;  but  by  the Jfat.  1  £.  6.  c.  tz,  thefe  afb  were 
both  repealed :  But  again,  by  the  /2at.  5  E//z-  t.  10, 
this  Jiat.  21  H.Z.  c.  7,  was  re-eratlcd  and  revived; 
but  it  did  not  revive  the  Jlat.  27  H.  8.  c.  7,  for  taking 
auaycUrgy.  The  ftrtime  iz  Ann.Jl.  \.  e.  7,  however, 
takes  away  the  benefit  of  clergy  from  perfons  Healing  i(i  a 
dwclling-houfe  or  out-houfe  to  the  value  of  4OX.  unlefs 
committed  againft  their  mailers  by  apprentices  under 
ih<-  age  of  15.  Sec  title  larceny  IJ.  1.  and  1  Hawi, 
P.  C  c.  33.  ^  16 

The  (latuie  2 1  /f.  8,  c.  7,  extends  only  to  fuch  as- 
werc  Servants  to  the  owner  of  the  goods,  both  at  the 
time  they  uerc  delivered,  and  alfo  at  the  time  whea- 
they  were  ftoICD.  1  Haivi.  P.  C.  c.  33.  §  12, 

Therefore  a  receiver,  who  having  received  his  roaf- 
t  r's  reni5,  runs  auay  with  them,  or  a  Servant,  who 
bi:ing  intrufted  to  fell  goods,  or  receive  money  due  on  a- 
bond,  fells  the  goods,  iSc.  and  departs  with  the  money, 
is  not  witiiin  the  ftatute.  A  Servant  who  receives  his 
mailer's  good<  from  another  Servant  to  keep  for  the 
maft;-r,  is  as  much  guilty  as  if  he  had  received  them 
from  tlic  miller's  own  hands;  becaufc  fuch  delivery  is- 
lookcd  upon  as  a  delivery  by  the  mailer.  Djer  5.  2,3: 
3  Ay?  105  :  I  lUzvi.  P.  C.  r.  33.  §  1 3. 

By  the  Common  Law  it  was  not  larceny  in  any  Ser- 
vant to  run  away  wiih  the  goods  committed  him  to 
keep,  but  only  a  breach  of  civil  irufl.  4  Cimf»,  c.  17. 
p.  230.  ^u:  if  the  Servant  had  not  the  polfeliion,  but 
only  Ihe  care  and  ovcrfight  of  the  goods,  as  the  butler 
of  the  plitc,  the  Ihtpherd  of  the  ihccp,  and  the  likr,  the 
embezzling  of  them  was  felony,  even  at  the  Common 
Law.  I  Hal.P.C.  506.  And  it  fccms,  thst  now  the 
Judges,  in  every  cafe,  dctrtmine  that  itiepioperty  of  the 
maftcr,  delivered  by  him  inro  the  colludyof  the  Servant^, 
hill  remains  in  the  poffeffijn  of  the  mailer ;  aid  if  it  is 
embezzled  by  the  Servant,  or  converted  to  his  ufe,  he 
is  guilty  of  felony.  And  when  Servants  are  convidlcd 
of  rabhir'g  their  maflcrs,  as  the  fecurity  of  families  fo 
much  depends  on  their  honclty,  and  as  the  viohtton  of 
the  confidence  repoftd  in  them  is  a  high  aggr.ivation  of 
th;  crime,  ihcy  arc  always  puniftied  with  ths  litmoll  ri- 
grnr,  which  iht;  L;iw  admits.  4  Comm.  c.  17.  f.  ijO,  n. 

By  Jiat.  33  //.  6.  I,  the  Servant)  of  itrjont  dneafid, 
accuied  of  embr/zUng  their  mailer's  gor-d?,  may  by 
vii'w  out  of  Chancery,  (iflucd  by  the  advice  of  the  Chief 
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juftices  tnd  Chief  Baron,  or  any  two  of  them,)  and 
proclamation  made  thereupon,  be  fummoned  to  appear 
perlbnally  in  the  Court  of  A'.  B-  to  anfwcr  their  mailer's 
execucors  in  any  civil  fuit  for  fuch  goods,  and  fliall  on 
default  of  appearance  be  attainted  of  felony.  ^Comm. Z'^o. 

Laftly,  vvc  come  to  confiJer  h/nv  Siraagers  may  he  af- 
ftScd  by  this  relathn  cf  mafltr  and  Servant:  Or,  how  a 
aiaflcr  may  behave  towards  others  on  behalf  of  hia  Ser- 
vant; and  vvhM  a  Servant  may  do  on  behalf  of  his 
mailer. 

And,  iiril,  the  matter  n^ay  maintain,  that  is,  abet  and 
a£ilt,hi& Servant  in  any  action  at  Law  againfta  flrangcr; 
whereas,  in  general,  it  is  an  offence  againft  public  jof- 
tice  to  encourage  fuits  and  animofities,  by  helping  to 
bear  the  cxpcncc  of  them,  and  is  called  in  Law  mainte- 
nance. 2  Rc/L  yJ&r.  115.  A  mailer  may  alfo  bring  an 
ailion  againll  any  man  for  beating,  confining,  or  dif- 
abling  his  Servant :  but  in  fuch  cafe  he  muft  aflign,  3S  a 
fpecial  reafon  for  To  doing,  his  own  damage  by  (he  lofs 
of  his  fcrvice ;  and  this  lofs  muft  be  proved  upon  the 
trial-  gRfp.  1 13. 

This  is  an  aclion  on  the  cafe,  generally  called  a  per 
qufid Jcruiuum  amijst ;  and  the  Servant  may  alfo  main- 
tain his  aflion  of  battery  or  imprilonmcnt  againll  the 
aggrellbr.  See  i  Ccmn.  429:  3  Ccmm.  142. 

This  aaion  by  a  mailer  for  aflault,  i^c.  on  his  Ser- 
vant,  has  been  contrived,  by  a  fpecies  of  fiflion,  to  be 
extended  to  a  parent,  to  enable  him  to  recover  a  pecu- 
niary compenfation,  ucder  fomc  circumftances,  for  the 
feduflion  of  his  daughter.  See  3  Comm.  142,  rt. 

A  mailer  tikewife  may  juftiK*  an  aflault  in  defence  of 
bis  Servant,  and  a  Servant  in  defence  of  his  roaftcr  : 
the  matter,  bccaufe  he  has  an  intereft  in  his  Servant,  not 
to  be  deprived  of  his  fcrvice  ;  the  Servant,  bccaufe  it  is 
part  of  his  duty,  for  which  he  receives  his  wages,  to 
ftand  by  and  defend  his  mailer,  2  Rot.  Akr.  546. 

Alfo  if  any  pcrfon  do  hire  or  retain  my  Servant,  being 
in  my  fcrvice,  for  which  the  Servant  departeth  from  me 
and  goeth  to  fcrvc  the  other,  I  may  have  an  aflion  for 
damages  againil  both  the  new  mafier  and  the  Servant, 
or  either  of  them  :  But  if  the  new  mailer  did  rot  know 
that  he  is  my  Servant,  ro  afllon  lies ;  unlefs  he  after- 
wards rcfofc  to  rcf'ore  him  upon  information  and  de- 
mand. F.  A*.  B.  167,  168  :  Wimh.  51. 

In  cafe  an  adlion  is  brought  for  enticing  away,  or  re- 
taining or  employing  a  Servant,  it  is  advifable  to  give 
notice  to  the  intended  defendant,  that  the  parijrjs  Ser- 
vant to  the  plaintiff,  and  to  demand  htm;  and  proving 
fuch  notice  and  a  fubfequent  employment  during  the 
time  for  which  the  pIjiinti-T  hired,  retnlucd,  tock,  and 
engaged  the  Servant,  will  entitle  the  plaintiff  to  a  ver- 
dift.  To  iliis  proof  muft  be  added  pioof  of  the  contradl 
be:ween  the  plaintiff  and  ihe  Servant,  and  that  the  time 
was  not  expired.  But  it  a  man  do  retain  another's  Ser- 
vant, not  knowing  that  he  was  in  the  fervicc  of  ilieothcr. 
he  ftatl  no:  be  puniftied  for  fo  doing,  if  he  do  not  rc- 
Liin  him  after  notice  of  his  firil  fervice  :  And  if  a  perfon 
do  retain  one  to  fcrwe  hi.n  forty  days,  and  another  doth 
afterwards  retain  him  to  fcrve  for  a  year,  the  lirft  cove- 
nant is  avoided,  bccaufe  the  retainer  was  not  according 
to  the  ftatute.  KtT/j  Nat.  Br.  374,  375. 

But  there  are  many  cafes,  where  Servants  may  be  re- 
tained for  a  longer  or  ftiortcr  term  than  a  year,  not  with- 
(11  the  cbcve  Ihtute,  in  which  cafcs^  enticing  a^vay  or  re- 


taining after  notice  of  foch  5efvants.  wiU  Tubjcft  the  of^ 
fender  to  an  aflion.  Difi. 

The  rcifoD  and  foundation  upon  which  all  this  doc- 
trine is  built,  feem  to  be  the  property  ibac  every  roan  hai 
in  the  fcrvice  of  his  domcflicks ;  acquired  by  the  con- 
crafl  of  hiringj  and  purchafed  by  giving  them  wages. 
I  Comm.  429. 

As  for  ihofe  things  which  a  fervent  may  do  on  behalf 
of  his  mailer,  they  feem  all  to  proceed  upon  thi^  prin- 
ciple, that  the  mailer  is  nnfwerable  for  the  zSt  of  his 
Servant,  if  done  by  his  command,  cither  exprefsly  given 
or  implied  ;  mvn  qui  facit  per  Mium,  faeitfer fi,  4  It^, 
IC9.  Therefore,  if  the  servant  commit  a  trtfpaft  by 
the  command  or  encouragement  of  bis  mailer,  the  maf. 
tcr  fhaii  be  guilty  of  it;  though  the  Servant  is  not 
thereby  excul'ed,  for  he  is  only  to  obey  his  roaftcr  in  mat- 
ters that  are  honell  and  lawful.  If  an  innkeeper's  Ser- 
vants  rob  his  gueils,  the  mailer  is  bound  to  reftitutioo; 
for  as  there  is  a  confidence  rcpofed  in  him,  chat  he  wiU 
take  care  to  provide  honeft  Servants,  his  negKgence  it 
a  kind  of  implied  confent  to  the  robbery ;  ttem  fui  nn 
frshibit ,  cum  frchibert  pajftt,  jtibet,  SCC  title /flff/.  So 
likcwife,  if  the  drawer  at  a  tavern  fells  a  man  bad  wine, 
whereby  his  health  is  injured,  he  may  bring  an  afUoa 
againft  the  mr^fter;  for  although  the  mailer  did  not  ex- 
prefsly  order  the  Servant  to  fell  it  to  that  pcrfon  in  par- 
ticular, yet  hia  permitting  him  to  draw  and  fell  it  at  all, 
is  impliedly  a  general  command.    1  Cemm.  430. 

In  the  fame  manner,  whatever  a  Servant  is  permitted 
to  do  in  the  ufua]  courfe  of  his  buiinefs,  is  equivalent  t9 
a  general  command.  If  I  pay  money  to  a  banker't 
Servant,  the  banker  is  anfwerable  for  it  :  If  I  pay  it  to 
a  clergyman's  or  a  phyiician's  Servant,  whofeufaal  bufi- 
nefi  it  is  not  to  receive  money  for  his  mafter,  and  he  em- 
bezzles it,  I  moll  pay  it  over  again.  If  a  flcward  lets 
a  Icafe  of  a  farm  without  the  owner's  knowledge,  the 
owner  muft  ftand  to  the  bargain  ;  for  tins  is  the  flew- 
ard's  bufmefs.  A  wife,  a  friend,  a  relation,  that  ufe  to 
tranfa^l  bulinefs  for  a  man,  are  ^aoad  hoc  Idi  Servants, 
and  the  principal  muft  anfwer  for  their  condufl ;  for 
the  Law  implies  that  thty  aft  under  a  general  command  ; 
and  without  fuch  adoftrine  as  this,  no  mutual  intercoorfe 
between  roan  and  man  could  fublift  with  any  tolerable 
Cv?.- venience.  If  I  ufually  deal  with  a  tradefman  by 
myfcif,  or  conftantly  pay  him  ready  money,  I  am  roc 
anf^erable  for  what  my  Servant  takes  up  upon  truft; 
for  here  is  no  imphcd  order  to  the  tradefman  to  traftmy 
Servant ;  But  if  [  ufually  fend  htm  upon  truft,  or  fome- 
times  on  truft  and  U>metimes  with  ready  money,  I  am 
anfwerable  for  all  he  takes  op  ;  for  the  tradefman  can- 
not poflibly  diftinguiih  when  he  comes  by  my  order,  and 
when  upon  his  own  authority,  i  Coam.  430. 

I  f  a  man  has  a  Servant  known  to  be  fuch,  and  he  fend 
him  to  fairs  and  markets  to  buy  or  fell,  hi*  mafter  flwil 
be  charged,  if  the  thing  come  to  hi*  uie;  though  if  the 
Servant  makes  a  contraft  in  his  maftcr's  name,  the  con- 
trail will  not  be  binding  nnlefs  it  were  by  the  mafter's 
command  or  aiTent ;  and  where  a  Servant  borrows  rho- 
ney  in  his  maftcr's  name,  without  order,  that  does  not 
bind  '.he  mailer.  Do^l.  iff  Stud.  dial.  z.  e.  42.  A  Ser- 
vant buys  things  in  his  own  name,  the  mailer  fhall  not 
be  charged,  except  the  things  bought  come  to  his  ufe, 
and  he  have  notice  of  it.  Kirch.  371.  < 
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A  matter  ufed  to  give  hi*  Servant  money  evsry  Satur- 
liay,  to  defray  ihe  diargc*  of  the  foregoirg  week,  and 
rte  Servant  kept  the  money  ;  f  r*- Hilr,  Ch.  J.  thi:  mid'- 
ler  here  chargeable;  ftw  llit-  nTaner  at  prill  ou,ot:t 
to  take  care  what  ^rrt-ant  he  employ* ;  and  ii  i>  Df.r> 
reafcnabL  itiat  he  (bould  fufter  for  the  chcaii  of  hi*  Sti . 
v.-int»,  than  tUanger^  and  traddmen  uh*}  do  not  employ 
ihi-m.  SaU-  234.  Where  a  Servant  ufi^ally  buys  goods 
fdrhis  mailer  upon  tick,  and  takes  up  things  in  hi5  mii- 
Kr's  nan\c.  but  for  his  oiMt  ule,  the  mufl-.-r  1%  Iiiblc  ;  but 
h  not  I'o  whfre  the  mailer  ufuaMy  give4  him  reiJy  mo- 
rey.  I*  the  mailer  givcj  the  Strvaiii  n:oucy  10  buy 
goods  for  liim,  and  he  convcri*  the  mom;/  to  hi»  own 
ulf .  and  buys  the  good<  upi>n  tick,  \  rt  the  mallrr  is  an- 
Iwcrablc,  if  the  good*  come  toiiis  ufc  ;  otherwifc  he  is 
tot.  Alfo  a  note  under  the  hand  >,f  an  apprentice  lh:;II 
bird  his  miller,  where  hr  .-.HowcJ  todtlive"- out  notes 
though  the  money  is  never  applied  to  the  ina!ler*i  ulc ; 
but  if  he  be  not  allowed  or  accitii  jmcd  to  deliver  otit 
note*)  His  note  (hatl  not  bind  the  milter,  if'  the  mon? y  hi 
not  applied  to  the  iife  of  ihc  mancr.  3  SaJA.  2j^,  135. 

Tlie  ai*  of  a  Servant  (lul)  not  b:nd  the  m»llcr,  unl<fi 
he  ads  by  cuthority  of  his  mailer  ;  anj  therefore  if  n 
mafl'.*r  fend*  his  Servant  to  receive  money,  at*d  tiie  Ser- 
vant inflead  of  money  takes  a  bill,  and  tho  ni.iltcr  ai  iLmn 
MS  told  ihercrof  difagrces,  he  i^  not  bounii  hv  tAi*  pay- 
ment:  But  acquiefcence,  or  ary  ffnail  mattrr,  wWl  be 
proof  of  hii  mallet's  confrrtt,  and  th.it  w'\-\  tnaUc  the  aft 
fcf  the  bvrvant  the  aA  of  hti  mailer.  2  Sa/i.  442.  For 
what  is  within  the  compafs  of  a  Servant's  bufmefs,  the 
matler  fh^Ii  be  generally  cliargeable ;  and  alio  hiivc 
advar.tage  of  the  fame  againfl  other;,  A'e>*i  Miix  An 
Gj[^:mffit  of  the  Strt  ant.  by  order  and  appointment  ol  the 
mailer,  IhsU  bind  his  matlcr  ;  and  a  promil'c  to  my  Ser- 
vant i$  good  10  me.  If  my  b  buy  cattle  0  tloik  my 
ground.  I  (b&It  be  chargeable  in  den:  for  ihc  money; 
snd  if  he  fell  com  for  me,  I  may  have  jitflion  in  my  Obvn 
name  againll  the  buyi-r.  Jtra.  z\'.  (J'Jlf.  i6:>.  If  one 
ovc  me  mor.cy,  ar.d  I  fend  my  Scfv.mt  for  it,  and  he 
pay  it  to  him,  this  is  a  good  paymrttt  and  Ui(i:hargc, 
though  the  Servant  do  not  brine  the  lame  to  me  ;  but  if 
J  fend  him  not,  it  is  othcr^vifc.  ij  Sii.d  1  jB. 

if  a  Servant  is  Cozened  of  his  m-iArr's  money,  the 
mslUr  mav  have  ailion  on  the  cafe  aeainll  the  pcrfnn 
thit  cozened  him.  9 1 13-  to  Jiif.  1^0.  1  ivo./. 
Mr.  98. 

if  a  Servant.  laftly,  by  his  ne  jtlijience,  does  any  da- 
mage to  a  llrangtr,  ih-  mailer  lhall  anf^er  (or  his  ne 
gtcTl ;  if  a  ffflith's  Servant  lames  a  horfc  while  he  ii 
lhoei:.g  him,  an  a^ion  lies  again.1  lie  mailer,  and  not 
a;;ai-.ll  the  Servant.  Bet  in  thcle  c*fvs  the  diniag?  mull 
bt  dene  ^hilc  1  ci*  aflualty  employed  in  the  mailer's  U*r- 
vice.  cthcrwifc  the  S;*rvant  lh.ill  anl'wt  r  for  his  oiui 
iTiilbrhav'.our.  U"""  ^1>''  principle,  by  the  Common 
La^,  if  a  Servant  kepi  his  mailer's  bre  nrgligcnily,  lo 
his  neighbour's  hoafe  was  burr:(d  down  ihfrcby,  an 
anion  lav  apainft  the  maftcr.  hecaufe  th;>  negligence 
happened  i'»  his  (ervice  ;  other*ifr  it  the  Si-rvjint.  going 
along  the  iltcct  *i:h  a  torch,  by  nc^Iigenc  •  (tt  fire  to  a 
hcufe  ;  for  there  he  is  nut  in  his  mallei'*  immcciatc  fer- 
vice,  and  mull  himlelf  an(»ver  the  dimagc  perfonally. 
fttir  novv  the  Ccmmoo  L»w  is.  in  the  former  cafe,  altered 
by  6  ^n.v  r.  31.  which  ordains  that  no  adion  fti*Il 
be  maintained  agatnll  any,  in  whofc  hoofc  or  chamber 
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j  any  fire  fhzll  accidentally  begin;  for  ihcir  own  lofi  is 
l'ufliciet;t  puniflimi-xt  for  thiiir  cAn  Or  their  Servant'* 
carcielTuers.    Sec  litlr  H'a/if,    Btit  if  Hich  fjrc  happsn^ 

I  tiiroiigl.  r.errligcnce  of  a:iy  bcrvant,  (whofe  lufs  is  com 

I  nioniy  very  littl--.)  luch  Servant  (bail  loifei:  too/,  tob-t 
dillcbutcd  amang  the  m.-feter^ ;  and,  in  dsfaul:  of  [ay- 

i  nient,         be  comoiitted  to  fome  workhoufc,  ai  d  tbeVf! 

f  krpt  to  hkrd  Lbour  for  eighteen  monthi.     See  ^at. 

I  14  0/9.      f.  78  i  and  .ihis  DitVioniry,  title  Fire.  A 

j  mailer  it  sii'o  cnarge^blc,  it  any  of  hit  laniily  IsyeiU 
or  callctU  .my  ttiirg  out  of  his  houfe  into  the  hrcct  or 
common  highu::y,  to  the  damage  of  £ny  indiviJual, 
or  the  common  r.ufanreor  his  Mjje:ly*i  bene  people  ; 
fur  the  m.tilerha£h  the  lapcrintendance  and  charge  of 
all  hiJ  houlcfiold.  1  Ccai.s .  4  j  1 .  See  title  Ki-/iin«. 

A  mailer  \i  ac:vvtrahle  for  the  aflioru  aud  ^refpaflVf 
of  his  Si-TiaiiC  i»  many  ofcs;  but  not  for  trefpafs  of 
b.Ttit-ry,  nor  in  criminal  cafes,  unlefs  done  by  his 
command.  rjc;.  And  if  the  mailer  order  his 

Scivant  10  dii!r:i  n  tnoMicr  man's  cattle,  and  aftei  lie 
hath  diAraincd  he  kills  or  abufcj  the  diUrcfi,  the  madcr 
IhiH  net  anfwtr  it.  Ac;-  1 1 1. 

A  mailer  ftnd.:  hii  S.-rvsnt  with  deceitful  v/jrcj  to 
market,  and  orders  I  Im  (o  fell  them,  but  hyi  not  to 
whom  ;  if  he  lc!!>  them,  00  a^ion  will  lie  .i^aiofl  the 
mailer  :  Thuugli  il  he  tiad  bid  ihe  Servant  fcU  them  to 
tuch  a  man  in  particular,  and  he  had  done  fo,  the  maf- 
ter  would  be  chargeable  in  an  a^lion  on  the  cafe,  n 
EJ  4:  Kitd:  185.  VS'here  acarrier's  Servant  lofes  tiling* 
delivered  to  him,  tlie  m.i(ler  mult  anfiver  it,  and  adliun 
lies  aj^ainll  him  ;  and  if  goods  be  undertaken  to  be  car- 
ricd  la'ely  for  liiic,  but  l-y  negligence  are  I'poiled,  it  has 
been  held,  t!tai  uhofoet  cr  employs  another,  i;  acfwcr- 
able  ivx  him,  and  urdrrt£hcs  fur  iiit  care  to  all  that 
make  gli:  oJ  him.   7.  Soli.  See  title  CW/Vr.   If  a 

furgcon  undcrt&kes  tlie  cureof  a  pcrfon,  and,  by  lending 
medicines  by  his  Servant,  the  wound  is  hurt  and  made 
wurfe,  the  patient  (hall  have  action  againlt  the  mailer, 
and  not  ag.^'r.li  ihc  Servant.  iH  Htn,  H. 

In  all  tlie  cales  here  put,  the  nnllcr  may  b;  frequently 
a  lolcr  by  the  trull  rcpotcd  in  his  Servant, but  never  can  l>e 
a  gainer  ;  he  may  frequently  be  ii:irwerableforhisS.:rvani's 
milb^-haviour,  but  r.ever  c^in  IhcUer  himfcif  from  puniOi- 
mcnt,  by  layirg  the  blame  cn  his  a;;cnt.  The  rcafcn 
of  thif  Itiil  uniform  and  the  Time  ;  thnt  the  wron^. 
done  by  t'  c  Servant  is  locked  upon  in  law  .is  the  wronj^ 
of  the  mailer  hiniU-U  ;  :iiLd  it  is  s  Handing  maxim,  that 
no  man  lh.>ll  be  allowi  d  lo  make  any  advantage  of  his 
own  wrong.  1  Ctw/a*  432. 

The  Law  which  obliges  mailers  to  anfwcr  for  the 
negligence  And  mifcondoijl  of  their  Servants,  though 
ofieiiiimci  appar<;ntly  fcvcrc  on  an  innocent  pcrfon,  is 
founded  upon  pitncipJcs  of  pi.hlic  policy;  in  order  to  in- 
ilute  nt.>llers  10  be  careful  in  tlie  choice  of  their  Ser- 
vir.t^,  upcn  whom  both  ifieir  own  fccuiity  and  that  of 
otlieis  lo  greatly  depends.  Ar.d  to  prevent  mailer* 
ficm  Iwing  impofcd  upon  iti  the  characters  of  their  Ser- 
vant', it  is  rnartcd  b  /  jiat.  32  Ct».  3.  i.  56,  that  if  any 
pcrfon  ftrdl  ^ivf  a  falfe  charafler  of  a  Servant  or  a 
f.ttf'f  acc<funt  i  f  his  former  fervice ;  or  if  any  Servanc 
Ihall  give  fLich  falf-:  arcoar.t,  or  fhall  bring  a  lalfc  cha- 
racter, t  r  flull  alter  a  criiificate  of  a  chararlcr,  he  fhall, 
upon  coiiviili'm  bifor'r  a  Jallice  of  the  pcice,  forfeit 
:c/.  wiib  ICS  roll'.  I  'l'  I'lh  rmc  i.  .\  coiTip?tcnt  wit- 
1  Q.  nrf'; 
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nefs ;  but  '\(  any  Servint  will  inform  againfl  an  accom- 
plice, tic  (hall  be  acquitted. 

An  ntWoa  was  iried  at  the  Sittings  after  Tna.  7*.  1792, 
at  Guildhall,  againtl  a  perfon  who  had  kr.owingly  given 
a  falltf  char.iftcr  ot  3  man  to  the  pl  iimitt*  who  was  there 
by  induced  to  take  him  into  his  fcrvicc.  But  this  Ser- 
vant Toon  afuTAards  robbed  his  mailer  of  pioperty  to  a 
great  amount,  for  which  he  w;»  executed.  And  the 
plaictifT  recovered  damages  agair.ft  the  defendant,  to  the 
extent  of  his  lofj.  Thi?  was  an  allien  pf  great  import- 
ance to  the  public,  and  there  can  be  no  doubt  but  it  was 
founded  in  iXtitX  principles  of  law  and  jutlice.  1  Ctmm. 
432,  fw  n. 

Sec  /of.  15  C«.  2.  r.  n.  ^  I2,at  to  breach  of  iroft  by 
Officers  and  !)ervams  employed  by  the  BtinA  e/ Enghstd: 
rf\nd Jl0ts.  5  Gt9.  3  f.  25.  §  1 7  :  7  0*9.  3.  c  50,  by  Of- 
licvTR  of  the  FcJI  OJiet\  which  are  made  feluny  wtihout 
lUrgy.  S:e  atfo  title  Mar.ufaffMrtt  \  xnd  in  particular, 
ai  tu  the  whole  of  the  fubjcCl,  Barni  Ju/i:ie»  title  Ser- 
^anti^  at  length. 

SERVI,  Bordmen,  or  fervilc  tenants  Oar  Northern 
S.'r-ji  had  always  a  much  cafier  condition  thin  the  RzMcn 
lUves.  Str*vii  nan  in  mjlrum  taorcm  ^tfcriptit  p<r  fami- 
iiam  miisiQtriii  utaniur.  Suam  qui/que  Jtdtvtt  fuM  pciiaus 
regit.  PrtiMtnli  medum  e'cminut^  out  f>ec»rif,  aut  utjiiu 
(olenot  iiijun^i:,  ^ fervus  ha:2enus  fartt  —Taciiu$  dt  AU- 
rihut  Ctrfnaattr^im.  Which  plainly  defciibes  the  condi- 
tion of  our  Sajcoa  and  !Cirma!t  fcrvants,  natives,  and  vil- 
lains,whofe  fervitudc  did  more  refpeA  their  tenure,  than 
their  perfons.  No  author  has  fixed  the  diilinfiion  be- 
tween  Strvks  and  /'///rtawj ;  though  undoubtedly  their  fer- 
vile  ft^tc  was  different,  for  they  are  al;  along  in  the 
Dctmjtiay'Bcok  dilltnguilhed  from  each  gther.    So  in 

Murceji<r  there  ivere  ^uinque  Ser^vi,  £jl"  I'igiati  c^e 

Villanit  Sec.  It  is  fuppofcd  the  5f»^;  were  thofe,  whom 
our  Lawyers  have  lince  ca'Jed  purt  I'lllatns,  anJ  liHittm  in 
grej'st  whoi  without  any  determined  tenured  land,  were 
at  the  arbitrary  p'cAiure  rf  the  Lord  appointed  to  tuch 
fcrvile  wcik?,  ai  d  received  their  wages  or  m.^iritenaiice 
at  dticr-tiun  of  the  Lord.  The  ot'i-cr  were  of  a  fuperior 
degre^.and  were  cailcd  vtUeni,  bcciiulc  ihey  were  t/dJa 
\i  gltli*e  ad/^ripsit  i.  c.  held  Icroe  cottage  and  land?, 
for  which  thi:y  ucrc  burdened  uich  fuch  ft.itcd  fervilc 
ofnces.  and  were  ccnveytd  as  aFpurtcnant  to  the  manor 
or  crtaic  to  which  thty  bclongsrd    See  Kenntit's  Gli^aiy 

The  name  and  quality  of  their  bond-^ge  do  ulicn 
ecciir  in  DcTHi  fjcr  regiUcr :  And  their  condition,  no 
doubt,  was  wailL-  than  that  of  the  t^rJarii  or  Cot/^ii, 
wh6  pcrforrai'd  likcwile  feme  fervilc  ofiices  for  tluir 
Lord,  and  vet  a*  to  their  perlom  and  gnods  were  not  ob- 
noxious 10  (crvitudc,  as  ihe  proper  S^r-vi  were.  Thefe 
were  of  four  f  r:s :  1.  Such  a*  (v\d  ihemfelves  for  a 
livetihoctd  .  2.  Dcbto*'!  thni  uerc  to  be  k-Id.  for  being 
incapiible  to  pay  their  debts.  3.  Captives  in  war,  re- 
tained and  employed  as  pfifeA  il^vei.  4.  i^Wi-v;,  fuch 
8k  were  l)nrM  tc  van(»,  mJ  hv  U-ch  drfcent  belonged  to  the 
fo'-.-  ihcif  had  their  penons 

theii  t  t^e  difpofal  of  their 

JjOf't.  ,       .       k'  wii'f,  or  Riving  away 

any  tAtM};.Ctau..ii'.  i  titrc  jtc  aUu  faid  to  bcjervi  lejiiuttm- 
thulc  wliich  we  now  call  ctivtnaui  jtr^emti,  Lrg. 
Aii'ilfi.  (.  ^4.  Sec  title*  yilUin\  Slavct. 

SLRVlCl-:.  h\i'vitr.m.]  I  na:  duty  which  the  tenant, 
by  rcafoa  of  his  Icc  or  cllAtc,ov«cth  u&to  Uic  Loid. 
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Our  :fhcicnt  lav  borkt  make  many  divinons  of  it ;  as 
into  pcrlbnal  and  real;  free  and  bale;  continual  or  an- 
nual; calual  and  accidrntrfl ;  intiinfic  and  cxtrinfic,  ^V. 
BraJ.  ith.  2  :  Brit,  f .  66 :  4  Cc.  Rrp.  9. 

Petlonal  Service,  is  where  fomeihtng  is  to  be  done  by 
the  perfon  cf  the  tenant,  as  homsgc  and  fealty .  and  teal, 
was  fubjcfi  to  wards  and  marriage*,  when  in  ufe. 

Annaal  and  certain  Service  is  Rent,  Suit  of  Court  to 
the  Lord,  iJc. 

Accidental  Services,are  heriots,  reliefs,  and  the  like : 
And  lomc  Services  arc  only  for  the  Lord's  benefit ;  and 
fom?  pro  tcH9  puhiico.  Ca.  CopybeU  22;  t>.  Liu.  222  : 
22  E.  4.  3. 

Alio  ^etviccs  arc  faid  to  be  entire;  of  chattel«  valu- 
able, fuch  as  an  ox,  or  things  pleafureable,  ai  a  hawk, 
iS'(.  And  fo  are  thofe  perfonal,  and  confilUng  of  manual 
work,  or  to  exercife  feme  ofiice,  l^t, 

j  The  flatute  of  Magna  Charta  crdainf,  that  no  free- 
man lhall  fell  fo  much  of  his  land',  but  that  of  ibc  re- 

J  fjdue  the  lord  may  have  his  Services.  9  Hen,  v  <>  32. 

,  In  feoffmentt  to  a  man  and  his  heirs,  the  feotice  fiiall 
hf.'d  the  land  of  the  Lord  by  the  fame  Services,  as  the 
fcofior.trV.  Siat,  \%Ed.  1.  And  where  Services  are  en- 
tire, and  cannot  be  divided  ;  upon  the  alienation  of  par. 

'  eel  of  the  lands  by  the  tenant,  the  Services  ihall  be  mut- 

;  tiplied,  and  every  alienee  render  the  whole  Service; 
though  by  the  purchafe  of  parcel  by  the  Lord,  the 
Mhcleis  extinct,  except  in  cafe  cf  fealty  and  heriotcuf- 
toro,  6  Sep.  1 :  ffWi  /i^.- 1 33.  See  further,  title 
TenurtJ. 

Service  and  Sacraments.  The  blrfled  Sacra- 
ment to  be  adminitlered  in  both  kinds, y7ii/..t  E.i.  6.  c.  \, 
For  the  uniformity  of  the  Service  and  Adminillraticn  of 
Sacraments,  ficts.  2^3  Ed.  6.  r.  I  :  ^  6  Ed.  6. 
f.  I  :  I  Elix.  e.i'.  Z  E!h:.  e.  t  :  IJ  ^  14  Ciir.  2.  c.  4. 
—The  penalty  of  diiiurbing  a  preacher  vr  pricil  faying 
Divine  Service,  or  putlinj  down  an  altar,  Js'c.  y?<3/. 
I  Mar.  Ji.  X.  c,  3.— The  penalty  of  not  repairing  to 
I  church  on  Stndajj  2nd  holiday*,  /iar.  1  EJiz,  e.  z.  See 
I  ticie  ^Affi/ay.— Tne  Bible  and  Divine  Service  ihall  be 
tranfl^ted  into  the  H'eub  tongue,  fiui.  5  Eiis.  e.  z&. — 
All  ecclcfiallical  pertons  Ihall  read  and  fubleribe  to  the 
Book  of  Common  Pr.iyer,  cV.  Jfats.  is  I4  Car,  t* 
f ,  4  :  15  Car.  2.  e.  6.  See  title  Far/in.— .W]  periods  in 
office  to  take  the  Sacrament,  and  the  dcchraticn  ag.tinft 
tcanfoblfantiation,  J.'at.  25  C«ir.  2.  e.  2.  See  titles 
I  {mftrrnijii  \  Od/i>/ ;  Allowance  of  impediments 

ifor  roi  reading  the  Service,  extended  to  the  certificate  of  • 
ful'fcripiicn.   Reading  the  article*  to  indemnify  agatoll' 
neglc<n  in  point  of  t:me,  y/^/.  25  Gts.  2.  e  aS.  See  fur- 
Cher,  title  Reltgiea  \  and  me  references  there. 

Service  Secvlar,  Wordly  Service,  conirafted  (o 
Spiritual  and  Ecdrfiailica).  Stat.  1  Ed.  4,  1. 

SLRVJENTIBUS,  Certain  writs  touching  Srr- 
vam^  and  their  Mirtcr*,  violating  the  Ibtutes  made 
againd  their  abul'cs;  wh'xh  fee  \n  R.fg.  Orig.  f.  189, 
190,  19:. 

SERVrriUM  FKODALE  ET  PRjEDIALE,  Wa» 
not  a  perfonal  S-'rvice,  boi  only  by  reafon  of  the  lands 
which  were  held  in  fee.  Bra^ta,  2.  <.  16.  par.  7.  Stt 
title  Tenure. 

SERviTit/u  FoRiK»iccM,  A  Scrvicc  which  did 
not  belong  tu  the  chief  Lord,  but  10  the  lung  :  Jt  wai 

called 
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called  foftH/tcum  and  farancstm,  becacfr  il  wtJ  done  f.rii, 
vei  extra  /irvitium  quoJ Jit  Jo0ine  capuali  :  And  we  find 
fevcral  gr.inu  of  liberucs  with  the  appuricuancc*,  y^/w 
foreitji ffri-iih,  !cz.  Man.  y!ng.  ii.  48. 

Sbrvitium  IntriksbcuIi,  That  Service  ivhicK 
was  due  to  ihe  chief  Lord  alone  from  his  teaants  withia  hi> 
manor.  Bra.lon,  lib.  z  :  fJeta,  lib.  j. 

SsxviriuM  LiBbRVxt,  A  Scrvicc'to  be  done  by 
feudatory  tenants^  who  were  called  liberi  Atminej^  and 
dtllinguilhed  from  valTals,  as  was  their  fervicc ;  for  tbey 
wtre  not  bound  10  any  of  the  bafe  fcrviccit  of  ploughing 
the  Lord**  hind,  is'c.  bji  were  to  hn^  a  man  atul  a  horli-, 
or  go  with  the  Lord  into  the  army,  or  to  attend  his 
Court,  iifc.  and  fometimcs  ic  was  called /ervitium  hbtrum 
mrtncrum ;  a.}  in  an  old  rental  of  the  manor  of  South 
Maliing  in  Ej/tx,  mentioned  by  Somner  in  his  treatile  uf 
GaveikinJ,  p. '^b.  See  title  TVmir^. 

Servitium  Regale.  Royal  Service, or  the  prero- 
gatives that  wUhin  a  royal  manor  belonged  to  the  Lord 
of  it;  which  were  generally  reckoned  to  b^  the  follow- 
ing, 'ViZ.  power  of  judicature  in  matters  of  property  ; 
and  of  life  and  death  in  fclcnics  and  murders;  right  to 
waifs  and  cHr -ys  ;  minting  of  money;  aHlae  of  bread 
amd  bei:r;  and  weights  and  meafures:  All  which  privi 
leges  it  is  laid,  were  annexed  to  fome  manors  by  grants 
from  the  King.  Paroch.  Jmiq.  60.  See  title  A/oB^r. 

EERVl  TliSTAMliN PALES. Covenant  Servants; 
mentioned  in  the  Laws  of  King  Atheljian,  c.  34.  See  title 
Servant  I. 

SERVITIIS  ACQUIETANDIS.  A  writ  judicial 
for  a  man  diftraincd  for  fervicei  to  one,  when  he  owes 
and  performs  them  to  another,  for  the  acquittal  of  fuch 
fcrviccs.  Re^.  Judic.  27. 

SERV'I  rOR,  Sefjuius.]  A  ferving  man;  particularly 
applied  CO  Scl^/afi  in  the  colleges  of  the  U.iiverfuics, 
who  are  upon  the  foundation. 

Servitors  or  Bi  r.LS,  Such  fervants  or  mcflVngcrs 
of  the  Marfhal  of  the  King's  Bench,  as  were  fcnt  abroad 
with  bills  or  writs  to  fummon  men  to  that  Court.  Star, 
2  H,  4.^.23. 

SESbEUR,  Seems  to  fignify  the  affeffing  or  rating 
of  wage:.  S:a:.  25  Bii.  5,  c.  6. 

SESSION,  5fi^'c.l  Is  a  Slicing  of  Joilices  m  Court 
upr:n  their  commillion;  as  the  ScIIioui  of  Oyer  and 
Termii-.cr,  ^e. 

Session  of  Parliamhkt,  StJ^o  Parliament t, ] 
The  Sit-in^  of  ihc  Parliament;  and  tneScffion  of  i'ar- 
li^mcni  conlin-jes  till  ic  be  prorogued  or  diiVoIved,  aod 
breaks  not  off  by  aijournmcnt.  ^lafl.zy.  See  title 
Parlwrncnt  * 

SES5iON.  GREAT»of  fTmlti.  By/«f.*34  cjf  55  £f.  8. 
f .  26»  a  SelTion  is  to  be  held  in  Wuhst  twice  in  every  year, 
in  each  county,  by  Judges  appointed  by  the  Kmg,  to  be 
called  ihc  C'tat  Scjle»s  of  Wales ;  in  which  all  pleas  of 
real  and  pcrfonal  aClions  (hill  be  held,  with  the  fame 
form  of  prjccis,  ano  in  as  amp!c  a  rnannt;r,  as  in  the 
Court  of  Common  Picas  Wcftmmfisf  \  And  \viits  of 
error  (hill  lie  from  judgments  tiienfin  (ic  beinp  a  Court 
ot  Record)  10  the  Court  of  Kjng*s  Bsocii  ai  If^ejlmitijler. 
4  Catnm.  77.  See  liilc  If^afes. 

Session  of  G.\ou  Delivsry.  A  Scfliin  held  for 
'  delivering  a  Gaol  of  the  prifoncrs  therein  being.  Sec 


SESSIONS  OP  THE  PEACE. 

The  Coi-'RT  of  General ^lurtir  SiJJtutif  cf  the  Peace 
is  a  Court  that  muft  be  held  in  every  county  once  in  evcty 
quarter  of  a  year.  See  title  ^urttr  Srjioni.  Jc  ii  held 
before  two  or  more  Jutlicesot  the  peace,  one  of  which 
mutl  be  cf  the  ^orum.  The  jurifdjfllon  of  this  Court, 
hy/at.  34  Et/.  3.  c.  It  extends  to  the  trying  and  deter- 
mining att  felcnici  and  trcfpafTcs  whalf'oevcr:  though 
they  fcldoci,  if  ever,  iiy  any  greater  offcnci;  than  fmifl 
felonies  within  the  benefit  vt  cicrj^y  ;  iheir  commillion 
providing,  that,  if  any  cafe  of  dilHculty  arifcs,  ihcy 
nut  proceed  to  judgment,  but  in  the  prefcnce  of  cr.c  cf 
the  JuUicc)  of  the  Courts  of  KingS  Bench  or  Common 
Fleiis,  or  one  of  (he  lodges  of  AlHfe.  And  therefore 
murders,  and  other  capital  felocie^,  arc  ufuaily  remitted 
for  a  more  folemn  trial  to  the  Affiles. 

It  is  the  practice  to  try  all  fimple  larcenies  at  the 
Quarter  Seifions,  whatever  mny  be  rhe  value  of  the  ar* 
tide  llolcn  ;  but  it  is  Hated  iti  the  indiflmenC  lo  be  of 
fome  value  hoc  exceeding  a  fnitling,  in  ord^ir  to  reduce 
the  crime  to  petty  larceny.  The  Jullicca  never  cry  any 
fcloniti,  upon  convj^lion  for  whicli  the  prifoncr  mufl  pray 
the  benefit  of  c'ergy,  or  now  ilie  benefit  of  the  liatutc. 
For  before  the  /at.  5  Jmh.  c.  6,  fcntcncc  of  death  in  all 
fuch  cafes  muft  have  bicn  pafled  upon  ihofc  who  could 
not  read:  and  it  may  iUlt  be  duubtedi  whether  ic  muft 
not  be  pafTed  on  a  convift  w';iO  obliinately  rcfufcs  to 
pray  the  benefit  of  that  llatute.  4  Ccwct.  e.  19./  271,//: 
and  fee  this  Diclionary,  tides  Cl  e  k  r;  v ,  Benefit  cf ;  Mute  '. 

Tliey  cannot  try  any  new  created  olFence,  without  ex-, 
prefs  power  given  them  by  the  liatute  which  creates  ic. 
4  Mcj.  379  :  Stili.  406  :  LJ.  Sajn.  1144.  But  there  are 
many  oUcncei,  and  particular  matter?,  which  by  parti- 
cular Aitutes  belong  properly  to  this  junfJidion,  and 
cughc  to  be  profecu'.cd  in  this  Court :  a.*,  the  fmaller 
mifdemeanors,  agatnil  the  public  or  commonwealth,  not 
amounting  to  felony;  and  efpccially  offtncei  relating  to 
the  game,  highway',  alrhouTes,  baflard  children,  the 
fetUcmeiit  and  provifion  for  ilie  poor,  vagranti,  fervanti* 
wage;,  apprt  ntices,  and  popifh  recufants.  Somccfihefe 
are  proceeded  upon  by  iniiifCmeiiC ;  and -others  in  a 
fummary  way  by  moiion  and  order  thereupon  ;  which 
order  may  for  the  moll  part,  un!efi  guarded  agatnflby 
paiticular  flatutes,  be  removed  ir.to  iho  Court  oi  King's 
Bench,  by  writ  uf  ar'-thrari/tuiait  ar.d  be  chcie  either 
quafhed  or  conftrmcd.  See  poft. 

The  records  or  ro'.h  of  the  Srflions  are  committed  to 
the  cirtody  of  a  fpcci.il  otficer,  denomin.ited  the  C;tfict 
Reiulvi  unt,  tvbo  is  always  a  Juftice  of  the  i^orum.  'i  hc 
nomination  of  this  Cujici  Rotuhnim  (who. is  the  principal 
civil  ofHcer  in  the' county,  as  the  Lord  Litatenant  is  the 
chief  in  military  command)  is  by  the  King's  fign  ma- 
nual :  And  to  him  the  romination  r-f  the  Ciei-k  tf  the 
belongs  ;  which  ctiicc  he  is  cxprcfsly  (ci  bidden  to 
fell  for  money.  See  titles  Ctflts,  &c. ;  C/.Tit,  &c. 

In  moll  Corporation-towns  there  ar^  Qijartcr  SelHcQS 
kept  before  J  u.liccs  of  their  own,  within  their  rcfpec 
tivc  limit.-" ;  which  have  cxa^ly  the  fame  authority  ai 
the  General  Q^aner  Sf  (lions  of  the  county,  except  in  a 
very  few  inlianccs  ;  one  of  tr.e  moft  cor  fidcrablc  of 
wUich  is  the  matter  of  appeals  from  orders  of  removal' 
of  the  poor,  which,  though  they  be  from  the  orders  of 
Corporation  jultices,  mull  be  to  the  Scffions  of 

4  county. 
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C5ur(y,  by  pat.  %\S  ^  /f.  3.  t.  5c.  In  boib  corpor- 
Tidon>  and  counties  at  Iv^c,  liierc  )>  focnctimes  kept  a 
fpecia!  or  petty  Seffion,  by  a  f»!w  lutlices,  for  difpauh- 
ing  fnni.;.'  buSnrrs  in  the  nrighbouthocd  becwe«n  the 
tim»  of  the  Gcncrj!  SelHons ;  a*,  for  Uccnfing  alchouTcs* 
paHirg  the  acccjnts  of  pariOi  offtcerf ,  and  the  like. 

As  10  th;;  ji*rifdIfiton  of  the  Sefiions,  in  point*  rehlive 
10  the  l*oOT-Uw-;,  the  fo'Iowing  foiriTiijryof  decifioos  is 
taken  Irom  CcnjTs  eduion  of  Sitt*t  Par  taws  ;  For  its 
connexion  witu  tjc  l':;b;:fl,  fee  this  D':t\.  title  Pacr  : 
and,  for  tutiher  inigrai-iiion,  Sum*i  'Jujiice,  ar.d  Cpnjit  as 
abtH'c  reTcrrci  to. 

The  Sefiions  cannot  make  an  original  order  of  re- 
roo\al ;  hut  they  may  adjujge  the  pauper  to  be  fettled 
in  any  of  the  parilh»  that  a.e  panics  to  the  order,  al- 
Ihoagh  they  cannot  appoint  a  new  place  of  feulcnent, 
for  ihey  cin  only  afiirni  or  quifh  ihi:  order,  in  the  whole 
or  in  part.  N'«r  c^n  they  rcvic.v  an  order,  on  which  they 
have  detcriniDed  at  a  pieceding  bcffion;  i  but  they  may 
ffnaf^e  a  new  order,  vacating  a  lormer  order  made  the 
fame  SefTtons  :  and  it  fecms  that  on  quaOiing  an  order  of 
removal,  they  can  only  direct  the  pauper  to  be  fent  back 
to  the  refpondentparilh,and  cannot  adjudge  hisfcltlcmcnt 
lo  a  third  parilh.  If  the  Magillrates  prefent  arc  equaJIy 
divided,  no  order  can  be  made  ;  but  whatever  a  majority 
decide,  is,  as  to  matters  of  facl,  concluiivc,  and  alfo  a>  to 
matters  of  taw,  untcff  they  content  to  a  ipecial  cate ;  bur 
this  they  are  not  compellable  to  grant*  nor  niU  a  bill  of 
CjKeptions  tie. 

In  Hating  a  fpccial  cafe,  the  Seflioos  muft  flatc  their 
«onclj5on  from  the  fac^s,  and  not  refer  itis  evidence  to 
the  opinion  of  the  tapcrior  Court. — But  they  need  not  fct 
forth  the  reafon  of  their  judgment,  nor  even  lUie  the 
eviience  upon  which  their  judgment  is  founded  ;  but  if 
they  do  flalc  all  the  evidence,  the  Court  will  thereupon 
examine  whether  they  have  drawn  a  right  concIuHon  ; 
except  in  the  cafe  of  fraud,  for  that  is  a  faffc  that  mutl 
be  exprefsly  found  b>  the  Sefiions  ;  and  iheCourt  will  not 
xnfc'r  It  from  the  ilrongell  evidence.  But  the  Court  may 
fend  the  cafe  back,  and  ordc  the  Sc(^ans  to  inquire  into 
that  fa£l ;  as  welt  as  they  may  any  other  defetfilivc  cafe, 
10  be  a:ncni;;d  by  limiting  a  particular  fa^l .-  But  the  Sel- 
iions  are  rot  in  this  cafe  obliged  to  hear  new  evidence, 
although  they  Should  proceed  in  it  as  if  it  were  a  new 
bufinefs.  The  Court,  however,  will  not  fend  a  cafe  to 
be  re-rtatcd  becaufe  the  SelTions  have  admitted  hearfay 
evidence  ;  or  on  attidavit  that  the  Clerk  of  the  peace  has 
not  rtited  the  cafe  truly,  jullices  of  boih  the  coaiend* 
ing  pari(hi:5,  who  are  rated  to  the  poor,  arc  excluded 
from  voting  <u  Stjun:,  Upon  any  quellton  relating  to  the 
removal  ot  a  pauper  belonging  to  e:ihcr  parilh.  4  Term 
Rip.  81. 

Not  only  the  pauper  removed,  but  the  parilh.  or  any 
of  the  (-arMliioner!,  may  appeal  againft  an  order  of  re 
mov^I  Tne  reai'onable  notice  which  thej^.-i.*.  9.  1. 
#.  7,rcq  iircs  to  be  given,  before  an  appeal  can  be- heard, 
means  luch  no:>ce  a<  n  ufuil  in  ihc  praf^icc  of  the  par- 
eicoJar  SefEon  wh^*rc  the  appciil  is  brought ;  but  ibey 
canoDi  quafn  an  oidcr  for  n  ant  of  notice,  but  mud  ad- 
journ It  to  ttic  next  Se^on,  tir.lrls  it  clearly  appears  to 
tlie  Court  that  !!»cr«  has  befn  futBcient  lir.ie  fmcc  the 
rciiova!  for  the  appt^ia-its  to  give  notice,  and  come  pre- 
pared, to  try  cbe  appeal  at  the  Sefiioos  where  it  is  lodged. 
Aful  it  has  been  determined  tbai  thU  claofc  doc»  not  re- 


late to  the  receiving,  but  to  the  hearing,  of  the  appeal ; 
and  therefore  they  arc  boond  to  receive  an  appeal  though 
110  notice  has  been  given.    The  appeal  muR  be  to  tlie 
next  bclCor.s  after  the  order  of  removal  is  fcrved,  or  ibe 
piaici  are  aggrieved,  whether  it  be  an  original  or  iia 
adjourned  SelTion;  but  as  to  the  time  which  Oiall  inter- 
vene between  the  order  and  the  appeal.  rcfpcfllBg  whw 
(hall  be  ccnfidered  the  next  S^rilicns,  it  mull  depend  up. 
oa  the  fp:ci«l  circomilances  of  the  cafe;  for  if,  from 
the  diAince,  beiwctrn  the  paiilli  to  which  the  pauper  has 
I  been  removed  ani  the  plate  where  the  Seflions  are  held» 
{  there  b  not  time  to  lodge  an  appeal  at  the  Sefiions  held 
I  immediately  Tub  cquent  to  the  removal,  the  brft  Scffions 
1  cnlotrg  are  to  be  coniiieted  as  the  next  Seflions,  and  the 
\  J  jl{lce:i  are  bound  to  receive  t.ie  a^Lpeat  at  luch  Seflions. 
^  It  mull  however  be  fo  (hort  an  interval  that  Ae  reafon. 
'  able  no:icc  required  catiKsiht  given;  This  time  ofap. 
pealing  to  the  next  S:(rions  is  not  fufpeoded  by  the  mau 
ler  bjiiig  referred  to  acbiiratton  ;  for  the  confent  of  toe 
.  parties  mat  the  SciTions  ftall  delegate  their  authority, 
I  concludes  fuch  parties,  and  gives  validity  to  all  afls  of 
the  Jeflionj  in  confequencs  of  focb  confent.    The  Sef- 
'  (ions  however  may,  it  they  tnmk  proper,  adjourn  the  ap- 
I  peal ;  but  it  cannot  be  to  a  time  beyond  that  within  which 
I  iiis  required  by^at.  z  hes.^.  C4,  that  a  Seflions  (hould  be 
held;  and  every  order  mide  at  fuch  adjourned  SefTinn  mull 
j  llatewhcnihcoriginit  bcHion  commenced;  and  onadjourn- 
ing  a  Seflioo,  tne  continuance  of  ic  by  the  adjournment 
mutl  be  regularly  entered,  for  unlefs  the  Seflioo  be  re> 
gularly  adjourned  they  cannot  hear  the  appeal.  Tne 
allowance  of  ccHs  is  in  the  difcretion  of  the  Seflions ;  and 
in  orderirg  them  they  need  not  ftatc  the  particular  fum- 
expended ;  but  they  cannot  dire<^  colls  to  attend  the 
event  of  a  prefumcd  appeal;  nor  can  ihey  order  cotts 
on  a  mere  adjournment  of  an  appeal. 

The  proceedings,  as  has  been  already  noticed,  may  be 
removed  from  the  Seflions  into  theCourt  of  King's  Bench 
bj  Ccntcriirt.  Butbyy?^/.  13  Geo.  2.  f.  18,  '*No  Ctrt.-crari 
(hill  be  granted  to  remove  any  convidton,  judgment, 
order,  or  other  proceedings  before  any  Jutbce  of  the 
Peace,  or  SelHons,  unlefs  it  be  applied  for  in  Cix  calendar 
months  after  luch  prccecJings  had  or  made  ;  and  unlefs 
K  be  duly  proved  on  oa:h,  that  the  party  fuing  forth  the 
fiiie  hash  gi%cn  lix  days'  notice  in  writing  to  the  JuU 
ticc  or  Judicci,  or  tAOof  them,  before  whom  luch  pro- 
ceeding* have  been  ;  to  the  end  that  fuch  Juflices,  or  the 
pdrticb  iherem  concerned,  may  (hew  caufe,  if  they  think 
ht,  againil  iffuing  the  CtrtiirariV 

By  jlai.  ;  Geo.  t,  c.  19,  *'  No  fuch  Certairari  rtiall  be 
allowed  unlefs  the  party  enter  into  a  recognizance  of 
50/.  with  condition  to  profecule  the  fame  at  his  oa  n  colls 
and  charges,  with  cfFe^l  and  without  delay ;  and  to  pay 
the  party,  in  whole  favour  (he  judgment  or  order  was 
made,  within  a  month  after  the  lame  lhall  bccoitirmcd, 
his  full  colls:  and  if  he  (hall  rot  enter  into  fuch  recog- 
nisance, or  jhaJl  not  perform  the  condition,  the  Jullicc 
may  piocced,and  malie  fuch  further  utder  for  the  benefit 
of  tfcc  party  for  whom  judgment  (hall  be  given,  a>  if  ro 
cirfhrari  had  been  granted.  And  if  the  order  ihall  be 
con6rmed  by  tliirCou:i,  the  perfon  entitled  to  the  coft:, 
for  the  rscovexy  thereof,  w  thin  i*n  days  after  de:nand 
made,  o^-^on  oath  of  fuch  demanJ,  and  refufal  of  pay* 
ment,  dull  have  an  attachment  granted  for  the  con- 
tempt; and  the  recognizance  not  to  be  difchirgeu  till 
the  cofU  arc  paid,  aud  the  order  complied  with." 

ThU 
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TTiif  writ  of  Cnrthrari  cannot  be  applied  for  unril  af- 
ter (he  appeal  is  allowed  ;  but  i(  ii  b-'  granted  before, 
and  the  writ  be  filed,  ii  is  too  larc  to  objcdl.  It  m»y  be 
dire>^cd  to  the  StCun,  and  rcturntd  by  them.  If  a  iJcf- 
fion'a  caic»  removed  by  certiorari  into  the  King'i  Bench, 
be  fcnt  down  again  to  the  Sciltons  to  be  refl.ited,  and 
the  profccutor  abandon  h  when  it  is  returned,  the  Court 
will  diicliirgc  his  recognizance  for  the  cofls  ;  but  not 
IS  he  dil'putc  the  amended  order.  See  further  title 
drtiorari. 

SESSIONS  POFl  ORDEKIKC  S&RVANTS,  Catlcd  Sl3- 

tau  SlHidiis,  held  by  coofUblcs  of  hundreds,  i^V.  See 
lit'e  StMuiura  Sfjponum. 

SiisstoNs  Foa  Weights  and  Measures,  In 
ttnJsa,  four  Jultice^,  from  among  the  Mayor,  Recorder, 
and  Aldermen,  (of  which  the  Mayor  or  Recorder  to  be 
one,)  mav  huid  a  Sciliors  to  inquire  into  ofl'cnccs  of  fell- 
ing by  lalfe  Weights  and  Mcatures,  contrary  to  the  Ila- 
tutes;  and  10  rcrceivc  indictments,  puuilh  the  oiTenderi, 

SET-OFF.  A  mode  of  defence,  whereby  the  defend- 
ant acknowledges  the  juilice  of  the  plaintiff's  demand  on 
the  one  hand,  but  on  the  other,  fcts  up  n  demand  of  his 
ovn  to  counterbalance  it,  either  in  the  whole  or  in  part. 

y\t  Commbn  Law,  if  the  plaiutift'wai  as  much.oreven 
more,  indebted  to  the  defendini.  than  the  defendant  was 
to  him,  yet  he  had  no  method  of  llriking  a  balance  :  The 
only  way  of  obi.iining  relief,  was  by  going  into  a  Court 
of  Equity.  To  remedy  this  inconvenience,  it  was  enabl- 
ed by  the J}at.  3  Gto.  2.  <-.  21.  §  13,  "  That  where  there 
are  mutual  debtii  bctwc:n  the  ptaintiiT and  dcfendAnt,  or, 
if  cither  party  luc  or  be  fucd  as  executor  or  adminilUator, 
where  there  are  mutual  debts  between  the  tcllator  or  in- 
tclbte  and  cither  party,  one  debt  may  be  fet  againft  the 
other;  and  fuch  matter  may  be  given  in  evidence  upon 
the  ger.crnl  iiFue,  or  pleaded  in  bar,  as  the  nature  of  the 
cafe  (halt  require  ;  fo  a;  at  the  time  of  his  pleading  the 
general  iiTuc,  where  any  fuch  debt  of  the  plaintitT,  his 
tellator  or  intctlzte,  is  intended  to  be  infilled  on  in  evi- 
dence, fhall  be  given  of  the  particular  fum  or  debt 
fo  intended  to  be  infiited  on,  and  upon  what  account  it 
became  due  ;  or  otheiwil'c  fuch  matter  (h^ll  not  be  al- 
lowed in  evidence,  upon  the  general  iHue."  Tnis  chufe 
Has  made  perpetual,  by  Jiai.  8  Ceo.  2.  e.  24.  ^  4 ;  and 
it  having  been  doubted,  whether  mutual  debts  of  a  dif- 
ferent nature  could  be  fet  againll  each  other,  it  was  by 
the  U(l  iticniioned  llatute,  5,)  further  enaftcd  and 
drchrcd,  "  That,  by  virtue  of  the  faid  claufe,  mutual 
debts  may  be  (et  againll  each  other,  either  by  being 
phaded  in  bar,  or  given  in  evidence  on  the  general  ilTue, 
iti  the  111  tnner  thcnii)  mentioned  ;  notwiihllanding  that 
fuch  debts  arc  deemed  in  Law  to  be  of  a  different  nature  : 
unJcfs  in  cafes  where  either  of  the  iVid  dcbl^  ftiall  accrue 
by  reafon  o'  a  penalty,  contained  in  nny  bond  or  fpecial- 
ly  ;  and  in  all  caics,  where  cither  the  debt  for  which  ihc 
aAion  bath  been  c  fliall  be  brought,  or  lUe  debt  intend- 
ed toi'e  fc(  ag.iinll  the  fame,  hath  acciuid,  or  fhall  ac- 
«iOf ,  by  reafon  of  any  fuch  pcnnlty,  the  debt  intended  to 
te  fet  vff  Ihall  be  pleaded  in  bar  ;  in  which  pica  iba!( 
kc  facwn,  how  rnuch  is  truly  and  jurtly  due  on  either 
fide;  ii>d  in  caic  the  plain'.ifF  Iball  rtcovrr  in  any  fuch 
ktXina  ur  fui:,  judgment  fliall  be  entered  for  no  more 
loan  (h^tl  appta.-  10  be  truly  and  juftly  due  to  the  plain- 
lllT.  after  01  c  debt  biin/  fet  againll  the  oUicr  as  afore- 
Cud."    Acd  where  ibc  ccIj:  dac  W  the  difciulatit  is  Icfs 


than  that  due  from  him,  he  muA,  on  pUaJing  fuch  Set- 
olF,  pay  the  remaining  balance  into  Court.    3  Cma, 

e.  20.  p  304. 

The  aflions  in  which  a  Set  off  is  allowable,  upon  thefe 
lhtutes,are  Debt,  Covenant,  and  Afi'umpfit,  ior  the  non- 
payment of  money  ;  and  the  demand  inicndcd  to  be 
fet  off  mull  be  fuch,  as  might  have  been  made  the  fub- 
jert  of  one  or  other  of  tht-fe  aflions.  A  Set-o/T,  there- 
fore, is  never  allowed  in  aClioui  upon  the  ca(t>,  trefpafs» 
or  replevin,  ^c.  i  nor  of  a  pcn.iUy,  in  debt  cn  bond  con- 
ditioned for  the  performance  of  covenants,  l^c.  nor  of 
general  damag<n  in  Covenant  or  Ad'uinpfit :  But  where  a 
bund  is  conditioned  for  the  payment  of  an  annuity,  or 
of  liquidated  damages,  a  Sct-ofF  may  be  allowed.  A 
debt  barred  by  the  Statute  of  Limitations  cannot  be  fee 
off  i  and  if  it  be  pleaded  in  bar  to  the  aflioa,  the  plain- 
tiff may  reply  the  Statute  of  Limitations ;  or  if  given  in 
evidence,  on  a  notice  of  Set-off,  it  may  be  objrdcd  co 
at  the  trial.  Tidd's  Pra.'l.  K.  and  the  authorities 
there  cited. 

The  debts  fued  for,  and  intended  to  be  fet  olT,  mufl 
be  mutu.-il,  and  due  in  the  fame  right ;  therefore  a  joint 
debt  cannot  be  fet  off  againll  :r  fepar:ite  demand,  nor  a- 
feparate  debt  againll  a  joint  one ;  but  a  debt  due  to  a 
defendant,  as  furviving  partner,  may  be  fet  off  againft 
a  demand  on  him  in  his  oa'm  riglit.  In  an  a£lion  of  debt 
againll  a  man  on  his  own  bond,  he  cannot  fet  off  a  debt 
due  to  him  in  right  of  his  wife.  Neither,  for  the  fame 
reafon,  can  a  defendant,  fued  as  executor  or  adminillra- 
tor,  fet  off  a  debt  due  to  himfcif  pcifonally;  nor,  if 
fued  for  his  own  debt,  can  he  fet  off  v'.hat  is  due  to  him 
as  executor  or  adminifirator.  But  where  an  ailion  is 
brought  by  or  againll  a  trullee,  a  Set  off  may  be  made, 
of  money  due  to  or  from  the  C^ui  qta  Iruji.  It  was- 
formerly  holdcn,  that  the  Ilatutes  of  Set-off  did  not  ex- 
tend to  afflgnee^  of  a  bankrupt;  but  it  has  fince  been- 
detcrmmi'd,  thai  in  an  a^ion  at  their  fuit,  the  defendant 
may  fet  off  a  debt  due  to  him,  at  the  time  of  the  bank- 
ruptcy ;  but  a  note  indoifed  to  him  afterwards  cannoe 
be  fci  off.  '■t.dd't  Prmt.  K.  B.  And  in  actions  by  or 
againil  the  affigncrs  of  a  bankrupt,  the  fum  really  due 
may  be  recovered  under  Jhif.  5  Gn.  x.  f,  jo,  without 
either  pleading  or  givit;g  notice  of  a  Set-ofT,  1  Tfr/n 
R^p.  It;:  3  CcMiH.  e.  io,  n. 

Where  ctiher  of  the  debts  accrut'j  by  reafon  of  a  pe- 
nalty, the  debt  intended  to  be  fet  oil  mull,  by  the  J/m, 
8  Gte.  2.  c.  =4,  be  pleaded  in  bar;  and  (he  defendant, 
in  his  plea,  muH  aver  what  is  really  due;  uhich  aver* 
ment  has  been  held  to  be  iraverfable  :  But,  in  all  other 
ccfcs,  the  defendant  may  eiiher  /JetrJ  or  ^i  vi  notice  t/  Stt' 
cf,  at  his  elcdlion.  If,  »t  the  time  of  ihca^ion  brought,  a 
larger  fum  was  due  from  the  plaintiff  10  the  defendant, 
than  from  him  to  the  plaimiff,  the  a«^.iion  being  barrtd.it 
fet  ms  more  proper  to  plcid  the  Sci-cff ;  and  it  i'.  uluatly 
pleaded  in  country  c.'llJ(■:^,^o  fave  ih  iiojblcand  rxpcncc 
of  proving  the  ferv-cc  or  n  notice.  But  where  the  lum  in- 
tended lobe  fet  off  ii  Icfs  than  that  for  which  thcaClion  i> 
brought,  ■  notice  of  Sci-olf  flrnuld  be  ^tven.  Tiild. 

The  A'aice  of  Set  uff  fbfjuld  regularly  he  given  with, 
or  at  the  time  of  j  leading  itie  general  iffye.  Thcut;l\ 
I  if  it  be  not  then  given,  the  Court,  {it  is  fettled)  wil) 
I  give  tlie  dcfcndaui  leave  to  wiihdiaw  tiic  general  iffur, 
and  plead  it  again,  with  a  notice  of  Set-off;  and  fuch 
notice  may  be  given  with  the  general  iffiie,  after  the 
(Icfcndaiii  bai  been  ruled  to  abide  by  his  plea.  In 
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point  of  rorm,  a  notice  of  Scc-oiF  fhould  be  almoft  as 
ccruin  as  a  d^ctarAtion.  The  nodcc  of  Set  off' is  ufually 
written  underneath  the  pica,  and  delivered  therewith  to 
the  plaintift  *s  attorney  ;  and  a  copy  of  the  notice  Ihould 
be  kept  by  the  defendant's  attorney,  it  being  neccfi*ry 
10  pruve  the  delivery  of  it,  at  the  trial  of  the  caufe. 
Tidd'j  Prdil.  K.  B. 

SETTLEMENT  OF  PO^R.  See  title  Pwr  IV. 

StTTLtMENT,  AcT  OF.  The  /fl/.  /f^.  3. 

€.  Z,  h  io  called ;  whereby  the  crcwn  W4t  limited  to  his 
prcfcnt  Majt'fty's  illafirious  houfe.  See  title  King  I. 

SEVEN-OAKE.  Wool-key.  how  verted  in  Trufteej 
for  the  King,  fuhjccl  to  an  agreement  concrtning  the 
free-fchool  in  Sevtn  oake.  Sta:.  8  Cm.  i.  c  31. 

SEVERAL  ACTION;  Sec  title -^.^ie**. 

Several  Covenant,  A  Covenant  by  two  or  more 
feverally  ;  i.e.  fcparately.  Sec  title  Covttta.ii. 

StvERAt  FisnERv;  See  Fishery,  Ri^h:  cf.^ 

Several  Ikheritasce,  An  Inheritance  con- 
vfycd,  \a  as  to  delccnd  or  come  to  two  perl'ons  feverally 
by  .  moielies,  is'c^  See  titles  ;  Lm.watton  ;  Inhe- 

rit atuei. 

Skvekal  TAiti  Is  that  whereby  land  is  given  and 
intailul  feverally  to  two.  C»,  Lit.  Sec  ut\^$  liaiteaiea  i 
TaiL 

Several  Tenancy,  Tenura/ffaralii.]  A  plw  or 
exception  tatcen  to  a  writ  that  is  laid  againiVtwo  perfons 
as  jjint-tcnaots,  who  are  fevcral.  5/0.273.  Sec  title 
J^cint'ltnantj. 

SEVERALTY,  Eftatcs  in.  He  that  holds  lands  or 
lenemcnLs  in  Severally,  or  is  fule  tenant  thereof,  is  he 
that  holds  them  in  his  own  right  only,  without  any 
other  perfon  being  joined  or  conn^ded  with  him  in  point 
of  intercrt,  during  his  cibtc  therein.  2  Comm.  c.  12. 
f.  179. 

SEVERANCE,  The  feparatin^  or  fevering  of  two 
or  more,  joined  in  one  writ  or  adlion.  Thirc  is  a  Se- 
verance cf  the  tenants  in  an  affile,  u  hen  oce  of  two  dif- 
feifees  appear  upon  the  writ,  and  not  the  other.  £csi 
Inir.  Si.  .a  Severance  in  tiehet,  where  two  executory, 
iS'f.  arc  plaintiff's,  and  one  refufeth  to  aft  or  profecuic. 
Ibid.  320.  Scvcr.ince  in  qtiare  itnptdit\  in  attaints.  l£e, 
^  Rtp.  97.  And  it  lies  in  real,  as  well  as  perfonal  aflion*; 
and  on  wri:s  of  error.  F.N  B.~Z'.  \o  Rtfi.  135.  In 
writ  of  errrr,  il  three  defendants  in  the  action  bnng 
error,  and  one  rcltaies  the  errors,  he  m;iy  be  litmmoned 
and  levered,  and  then  the  other  two  (h?ill  proceed  to  re- 
vcric  the  judgrr.tnt.  6  Rcfi.  z^.  And  if  in  error  where 
there  are  ^cs  etal  pUintiffs.  one  only  appears  and  .nffigns 
errors  ;  this  is  not  good,  without  tumaioning  and  fevcr- 
iPgiheicil.  Cra.  SUz.  893. 

It  ha»  been  held,  that  summons  and  Severance  lies  in 
partition  ;  yet  he  who  w  as  fcvertd  ihall  li.u  c  his  part : 
For  partition  mud  be  made  of  the  whole.  Jc/ii  Cent. 
III.  And  in  cflfe  nf  joint- icnantj  of  lands,  by  Se- 
verance the  orofccution  of  the  fait  is  fevered,  but  not 
the  jointure;  for  where  one  jlone  recovers  afterwards, 
the  other* may  cnierinto  the  moiciy  recovered  '  ihitL^o, 
Summt^ns  snd  Stnerai\ct:  i>  ufually  bclorc  appearance ; 

nonfuit  IS  after  appeur-ncc.  10  R^^.  1-54.  But,  ac- 
conling  to  Hale,  there  »re  m-o  forts  oi  Soverancis,  one 
when  a  plaintiff  will  not  appear ;  and  ihs  other  when 
(cv  ral  phiniifFs  appear,  but  fomc  will  not  proceed  and 
piorccnte.  Hai-d.  317:3  AV'>."  ^'"-^  25 S-       ^  p'^iotifl' 


or  defcrdart  on  s  writ  of  Summons  and  Severance, 
fued  out  againrt  him  by  another,  doih  not  come  in  upon 
it,  judgment  Ihill  be  had  fro/t^uendum  jiJum  ;  and  tbti 
hath  been  done  in  B.  R.  by  giving  a  rule  to  appear  and 
come  in.  2  kiL  Ahr.  5^9.  See  Summom  and  Sev'eraKce. 

Seviranle  of  Corn.  The  cutting  and  carrying 
it  from  off  ih^  ground ;  and  fomctinies  the  fcttirg  out 
the  tithes  from  the  rellof  the  corn,  ii  called  Severance. 
2  Cro.  525.  See  title  Tuba.  Where  executors  of  te- 
nants for  life,  Lf"*-.  dyin^  b::forc  Severance,  fliall  have 
corn  lown,  fee  EmbUmeitis* 

Severance  op  jot  kt-tek  ahcy  ;  Sec  title yw«/> 
leaarjts . 

SEVERN,  A  recompenc3  for  robberies  done  on  the 
riv^r  Stvtrn  in  Glcuctjitrjhirt,  aiay  Bl-  had  by  aflion  of 
debt,  according  to  the  lUtutc  of  fFiBcbejier,  i  H.  6.  See 
title  Pafage. 

SEWARD,  (rather  Sea-waud,)  A  SaxomviOT^  for 
him  who  gtiardi  the  fea-coalts;  it  fignifies  Cujiat Metrij, 

SEWhR,  Siwira  ]  A  frclh  water  trench,  or  tittle 
river  encompailV:i  with  banks  on  both  fides,  co  carry  the 
water  into  the  fea.  and  thereby  preltrrve  the  lands  agaioA 
inundations,  i^c*  The  Kings  of  En^iojtd  ulcd  to  granc 
Commifiiors  of  Sewers  long  bt-fore  any  lUtute  was  en- 
adleJ  in  Parliament  for  the  purpufe  :  and  during  the 
reigns  of  King  Henry  VI.,  EJ.  IV,,  and  Htit.  VII.,  fe- 
veral  llatutes  were  made  for  appointing  CommilTions  ef 
Sewers  in  all  parts  of  the  realm  where  needful ;  fome  to 
endure  ten  years,  fome  iifteen  years,  and  others  five 
years,  witn  certain  powers  to  the  Commiflioners ; 
which  commiluons,  by  jlat.  23  ii.  e.  5,  arc  to  be 
fettled  by  the  Lord  CiiAncslior,  Lord  Treafurer,  and 
the  two  Chief  Jufhce*,  or  any  three  of  them,  whereof 
the  Lord  Chancellor  10  be  one  ;  and  are  to  continue  ten 
years,  ur.iels  repealed  by  a  newcommiffioo:  And  by 
this  Law,  th-  Commifltor.crs'  oath  is  appointed:  they 
arc  to  be  qualified  as  to  etlates,  by  having  lands,  teoc- 
nicm«,  or  hereditamcnu,  in  fee  or  for  life,  worth  forty 
mnrki  ffr  annum,  befides  rcprifes;  (except  they  are  rcfi- 
fidcnt  in  and  free  of  a  corporstion  ;  and  have  inoveablca 
worth  100/:)  and  if  ihcy  execute  the  cotnmiiHoit,  not 
being  thus  qualified,  cr  before  fworn,  they  incur  a  for- 
feiture of4c/.  Camniiflioncrs  that  may  lawfully  aft, 
have  an  allowance  for  their  pains  4;.  per  Diem,  and  their 
clerks  z:.  out  of  the  uves  to  be  laid  and  levied. 

By  the  faid^ar.  23  H.  S.  c,  5,  the  Comminioners  of 
Sewers  h.^d  power  10  make  and  ordain  Laws,  but  they 
were  not  to  contir.uc  in  force  longer  than  their  com- 
milfion.  But  by  a  rublcqucnt  ftatute,  all  la»vs,  and  or- 
dinances of  the  CorrijniCiorers,  «rc  10  r::m.ita  in  force 
till  repealed,  rjCiUvithlUnding  the  dcicrmin.iiior.  of  their 
cooiRuiEun  ;  and  Clerks  of  Commiflioners  o^  Sewers  are 
to  efircat  fines  and  penalties  impofed  by  the  Ccmraif- 
fior.crs  yearly  into  the  Exchequer.  Stat.  13  fvis.  9. 

The  bufincfs  of  the  Commiffioners  of  Sewers  is  to  re- 
pair fca-banki  and  w.-iUs,  furvcy  rivers,  pubiic  llreams, 
ditches,  and  ni.ikc  orJers  for  that  purpofe.  'I  hty 
hate  ai;lhoric>,  grounded  on  the  Ihtutes,  tu  inquire  of  ail 
nu/ances,  and  offences  committed  by  the  flopping  of 
rivers,  erecting  miils,  net  rcpniringof  banks  and  bridges, 
•iff.  and  to  and  affcfs  .ill  whom  it  may  concern,  for 
the  amending  of  defaults,  which  tend  to  the  oMlru^Uon 
or  hindrance  uf  the  free  pafi'a§c  of  the  water  through  its 
ancient  courfcs :  and  they  may  arreft  carts  and  horfes, 
atid  take  trees,  paying  a  reaiuiiable  price  for  them,  for 

reparations; 
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reparations ;  appoint  aorkmcn,  bailiJFs,  Airvcyorj,  and 

other  officers.  T:rm$  dt  Ley  541;    ^  Inji.  275: 

hav:i  St  w.  86,  96. 

The  Court  of  Commiflioncrs  of  Sewers  is  ctalTed,  by 
BlackjloHtM  among  lliofe  whofe  jurifdi^iun  is  private  and 
fpeciat:  Tiicir  jurifdiilion  bfinji  confined  to  fuch  coun:y 
or  particular  diftrifl,  as  ihr  Ccmmillion  e.tprefsly  names. 
The  Commlflioners  are  a  Court  of  Record,  and  may  fine 
and  imprifon  for  cortcmpt:.  i  Sid.  145.  And  in  the 
execution  of  their  duty  may  proceed  by  a  Jury,  (wlio 
may  amerce  for  negleiU,)  or  upon  their  own  view  ;  and 
may  lake  order  for  the  removal  of  any  annoyances,  or 
the  fifeguard  and  confervaiion  of  the  Sewers  within 
their  commlilion,  either  according  10  the  laws  and  cuf- 
t'lms  of  Rcmnfy  Mafp  \  (fee  that  title  ;)  or  otherwife  at 
their  own  difcrction  ;  but  tuey  may  not  imprifon  perforts 
fordifob^dience  to  ineirordcrs:  Nor  can  they  intermeddle 
where  there  is  not  a  public  prejudice ;  nor  can  they 
nake  a  nc*  river.  Lmvt  Sew. :  3  Camm,  c.6. 

Upon  the  llatuie  23  Hut.  ti  c.  §,  the  CotrmifTioners 
decreed,  that  a  new  river  fltouid  be  made  out  of  another 
large  river,  through  the  main  land  for  feven  miles,  unto 
another  part  of  the  old  river  ;  and  for  that  purpofe  they 
laid  a  tax  of  a  fum  in  grofs  upon  fcvcral  towns :  Ad- 
judged th.tt  the  Commimoners  have  no  power  to  make  a 
new  river,  or  any  new  invention  to  calt  out  water,  E^r. 
for  fuch  things  are  to  be  done  in  Parliament  ;  but  they 
may  order  an  old  bank  to  be  new  made,  or  alter  a  Sewer 
upon  any  inevitable  neceility.  The  tax  of  a  fum  in 
grofs  is  not  warranted  by  their  commiliion,  they  being 
to  lax  every  owner  or  polTciror  of  the  lands,  according 
to  the  quality  of  their  land<,  rents,  and  number  of  acres 
and  their  rcfpe^live  portions  and  profits,  whether  of  paf- 
ture,  filfiing,  ^;V.  loRf/.  141. 

The  Commiflioncrs  may  aiTrfs  fuch  rates  or  fcots  upon 
the  owners  of  lands  within  their  dilfri^l,  as  they  (hall 
judge  necefTary :  and  if  any  perfon  refufes  to  pay  them, 
the  Corrmiflionera  may  levy  ihc  fame  by  dilirefs  of  his 
goods  and  chattels :  crihey  may,  by  thcy?,f/.  23  //,  8. 
r  5,  fell  his  freehold  land*  ;  and  by  ^af.  7  r.  10, 
his  copyhold  alfo,  to  pay  fuch  rates  and  aflclTmrnts. 

The  Corrtrifiiancrs  are  to  tax  all  equally,  wbo  are  in 
danger  to  icccivc  any  damage  by  the  waters,  and  not 
only  thofe  whole  landt  are  next  adjoining  ;  bcciufc  the 
rage  of  the  svr.trrs  may  be  fo  great,  that  the  land  conti- 
guous may  not  be  of  the  value  to  make  the  banks  ;  and 
tlierefore'  ilie  ft.ttu:ci  will, have  all  that  are  in  danger  to 
be  contribii;oty.  5  Rep.  too. 

There  are  ftvtral  caufes  and  confideraiions  for  which 
perfi^ns  may  be  obliged  to  repair  nnjl  maintain  Sewers  i 
as  frcniaj/ets  wtre  bound  to  tiic  repairs  nf  the  wails  and 
barks,  isle,  by  rcafoi  of  frontage.  37  Lit.  AJpf.  pi  10. 
The  beirg  mv  ner  of  a  bank,  wil',  or  other  derencc,  is  a 
futliciert  inducement  to  impcfc  the  charge  of  the  re- 
pairs thereof  upon  fuch  owner.  1  //<«.  7.— Pic.'c.iptioo 
and  cuBom  are  much  of  the  fame  nstuic,  aiid  the  Law 
takes  notice  of  them  in  tlsis  ceic  i  but  [  rcfcriflion  doth 
not  bind  a  man  10  the  repairs,  except  it  he  ralioin  liaurx. 
21  £■/.  4  38  :  19  Hci.  7.  —  fly  tenure  of  land,  a  perlon 
may  be  bound  to  repair  a  wail,  bank,  or  defence  men- 
tioned in  the  S;aiote  of  Sewers,  is//.  4 — A  man  may 
bind  himfcir  and  his  heirs  by  covenant  exprcfsly  to  re- 
pair a  hank,  wall,  or  fewer,  and  be  good  ;  yet  this  fliall 
not  bind  the  h:ir  after  his  death,  where  affcli  arc  not 


left  from  the  jncellnr,  who  entered  into  tlie  covenant. 

Ca///jV  Reading  on  Seu-tn. 

The  u'c  of  defences  may  tie  a  man  to  the  reparation 
thereof!  if  one  and  his  ancellors  have  had  the  ufe  of  a 
liver  by  failing  op  and  down  the  lame,  or  have  ufed  a 
ferry  on  or  over  it.  If  r.o  perfon  or  grounds  can  be 

known,  who  ought  to  make  repairs  by  tenure,  prcfcrip- 
lion,  cuftoni,  or  otherwife,  then  the  Commiffioners  are  la 
tax  the  level.  /.a-Ty/  Sezt-erj  57,  67.  68. 

The  decrees  of  Commiffioncrs  of  Sewers  are  to  be 
ccrtiScd  into  Chancery  :  Their  condufl  is  under  the 
controul  of  the  Court  of  A'/V.^'j  jS,-«fi,  which  will  prevent 
or  punifh  any  illegal  or  arbitrary  proceedings.  Cre. 
7«.  336.  And  vet  in  the  reign  of  King  Jar.  I.  (sih 
AW.  1616,)  the  Piivy  Council  look  upon  them  to  order 
that  no  aaicn  or  complaint  Ihould  be  profrcuteil  againll 
the  Commiinoners,  unlefs  before,  that  Board  ;  and  com- 
muted feveral  to  prifon  who  had  brougnt  fuch  aftioosat 
Ciimmnn  Law,  till  they  (hould  releaii-  the  fame;  and 
one  of  the  reafons  for  diicharging  Sir  £d.  CcU  f-om  hil 
office  of  Lord  Chief  [ult  cc,  was  ^or  countenai;cing 
thofe  p.-oceedingsat  L.iw.  flfor  B25,  8j5  :  See  3  Ccmm.- 
S;,  74.  But  now  it  is  clearly  clhbliftieJ  that  tliis  (like 
other  inferior  jurildiaion;)  ir.  lubj.a  to  tne  diicreiionar/ 
coercion  of  the  Court  of  King's  Bench.  1  yaa.  66,  67  : 
Salk.  146. 

If  it  is  found  before  Commidioncrs  of  Sewers,  that 
a  ccttain  perlon  ought  in  icpair  a  bank  ;  and  this  is  re- 
nioved  into  B.  R.  the  Court  will  nnl  (lualh  tlic  inquifi. 
tion,  or  grant  a  new  uial,  except  he  reoair  it ;  and  if 
afterwards  he  is  acquitted,  he  (hall  be  reirabuifed. 
Sid  78.— In  cafes  of  Sewers,  the  Court  of  King's  Bench 
inqaire  into  the  n:uuic  of  il;c  fafl.  beiore  ihey  grant  a 
tinimiri  to  remove  orders  ;  that  no  mifcliief  raav  bap- 
pen  by  inund.iiions  in  the  mean  lime,  which  is  a  ilifcre- 
tionary  execution  of  their  power,  i  SaLi.  1^6. 

The  Court  commonly  hears  counfcl  on  both  (ides, 
where  orders  of  C  jmmiffioners  of  Sewers  arc  removed, 
by  cmiorari,  before  luch  ord-rs  are  fil-  d  ;  for,  if  good, 
the  Court  will  gia:it  a  f.ai.iadn,  which  cannot  br  don« 
after  tlicy  are  (iied  ;  But  ihcy  will  file  tliem  1:1  any 
csfe,  wlicrc  there  is  no  danger  likely  to  cnlue.  1  Snli. 
145. — II  Commiffioncrs  of  iewers  proceed  after  a  «,•- 
liirari  delivered  out  of  J9.  R.  att.ichmenl  will  ifluc 
againft  them,  and  they  may  be  fined.  3  Ncl/.  Mr.  ai's. 
An  order  of  Sewers  was  inade  lor  levying  of  gd.  fcr  acre 
on  Ihirieen  hundred  and  iwelve  acres,  to  be  paid  to  the 
cierfc,  10  be  applied  townrdi  defraying  of  chari^ci  in 
and  about  the  execution  of  the  eommiffi  n:  and  heU 
to  be  good  i  tl-.e  afldoes  not  require  it  Ihot-ld  be  on  the 
occupiers;  and  there  is  an  txprefs  power  10  allow 
thii'gci.  2  ^/r.  1 127  :  (oCo.tjg. 

Orders  o(  Sewers  being  rerooi-ed  by  eiritmari,  the 
Court  would  not  lile  the  orders  till  II  ey  had  heard  the 
objtflioas  dcbilid.  fo  as  to  have  it  in  their  pov^er  to 

fend  t.ie  orders  back  again,  a  Sir.  1263  Ti.e  Court 

held,  that  a  certiorari  to  bring  up  on  order  made  by  the 
Coitimiflicners,  for  the  rcniov,il  of  tmlr  own  clerk 
was  0/  common  right,  .-.nd  not  diferelioaary,  as  in  the 
eafe  of  other  orders,  where  great  inconveniences  may 
follow  by  inundations  in  the  mean  lime.  1  Sli.  609.  . 

The  fea,  creeks,  and  bays,  on  the  coalls,  arc  all  with- 
in  the  Statutes  of  Sewers,  in  point  of  extent ;  but  they 
and  the  (hores,  ant)  the  relinquilhcd  grounds,  are  out  (if 
the  commiiiion  of  Sewers,  to  be  determined  thereby 
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boc  potu  Md  Ii3ven5.  as  well  at  the  walls  antl  banlcs  of 
waters,  are  within  the  commiiHon  of  Seu^cr^;  and  the 
ihore  and  grouoda  left  by  the  Tea,  when  ibcy  arc  put 
..I  gainage  and  made  profitable,  are  then  within  tlie 
poA-er  of  the  comminion  of  Sewers  :  And  though  be- 
tfore,  the  ground  left  by  the  fea  ii  not,  as  to  defence, 
within  the  commi»Iif>n  of  Sewers ;  yet  a  wall  or  bink 
m  iy  be  thereon  raifcd.  for  the  fuccour  of  the  country, 
although  not  for  any  piivite  commodity  ;  the  cointnif 
fion  of  Sewers  aiming  at  the  genemi  good.  Cal'u  ji, 
3».  Thfjfaf,  \  Jac,  I.  cap.  14,  ordains,  that  ail  ditches, 
banks,  bridges,  Areams  and  watcrcourfc5,  within  t«o 
miles  of  ttK^on,  falling  into  the  7hamc!,  fhall  be  fubjeft 
to  a  commilDon  oi  ScA^ers  :  And  the  Lord  Mayor, (^^r. 
ia  to  appoint  pcrfona  who  have  power  of  CommifTioncrs 
of  Sewers. 

Breaking  down  fea  banks,  whereby  lands  (hall  he 
damaged,  is  felony,  by  /far.  t  Gee.  2. ,-.  37.  And  pcrfons 
removing  pile^,  tsc  ufed  to  prevent  inundations  of 
rivrrs,  fhall  forfeit  10/.  or  be  fent  to  the  houfc  of  cor- 
reflion  for  fix  months.  Stat.  10  Gro,  z.  c.  32.  See  title 
Mischief,  Malieicus. 

SKXAGESIMA  Sunj'aj,  the  fixtieth  day  before 
Eai}tr.  Sec  Sfpiuagefima. 

SbXHINDtNI.  or  SEXHINDMEN,  Sax.]  The 
niiddic  I'hancs,  valued  at  600  (hillings.  Sec  title  WmicKi 
fJemiim. 

6EXTARY,  Sfxiariu:  ]  Was  an  ancient  mcafure, 
containing  about  our  pint  and  a  half.  *l'he  town  of  Lei- 
ctfiir  paid,  among  oth(*r  things,  to  the  King  yenrly, 
twenty-live  meafures,  called  ^exiaries,  of  honey,  as  wc 
read  in  Demt/Mty.  See  Mcik.  j4r,gl,  ii.  849,^  :  and  !. 
136.  6  ;  in  which  latttr  place  it  feemi  to  have  been  ufcd 
for  a  much  greater  quantity.  A  Scxtary  of  ale  con- 
tained lixteen  Lagenas.  Co-it///   Sec  title  Ti^r^f. 

SEXTtRY  LANDS,  Lands  given  to  a  church  or 
rcKgious  houfe,  for  maintenance  of  the  SuAton  or  Sa- 
crittan.  Ca-.vtil. 

SEXTONS.  Parilh  Clerks  and  Sexton?  are  regard- 
ed by  the  Common  Law,  as  perfons  who  have  freeholds 
in  their  offices ;  and  therefore,  though  thev  m.iy  bj 
punilbcd,  yet  they  carnot  be  deprived  by  ccclefiallical 
ccnfures.  2  Rol.  Abr.  234.  1  Comm.  <.  11.  Sec  titles 
Offia  ;  Ma'itiamuj. 

SHACKE,  A  curtom  in  Korfelk,  to  have  common  for 
hogi,  from  the  end  of  hxrvcil  till  fecd-time,  in  all  men's 
grounds,  without  coniradiciion.  7  Rep.  5.  And,  in 
that  country,  To  go  at  thacke,  is  as  much  as  to  go  at 
large.  CazuflL 

SHALLOONS.  Under  what  penalties  not  to  be  ex- 
ported from  Inland  to  any  p'ace  but  En^lanJ.  Slat.  10 
\  \  ly^.  J.  (.  10.  See  title  Navigalien  rWt. 

SHARPING  CORN.  A  cullomary  gift  of  corn, 
which,  at  every  CinJ-mai,  the  farmers  in  forie  parts  of 
£mg/aad  give  to  their  fmith,  for  iharping  thtir  plough- 
irons,  harrow-lines,^/,  iilount. 

SHARNBURN  iv.Nrr/oU,  Pleas  held  at.^CT/  fTJ/I.  I. 
for  the  purpofe  of  confikating  the  eltates  of  lucH  as  op- 
pofcd  that  Conqueror.  Sec  Spdm.  Ghjf.  in  v.  Orfn^n  ; 
tyhere  it  is  mentioned  as  quidam  Vthtllui  of  the  family  of 
itharathurnt  in  Kor/eli.  See  If'ii^hU  Ttnurfi  62  ;  who 
ajlo  mentions  pleas  held  at  Fiat/iaen,  for  the  fame  pur- 
pofe.— Hume  fays,  "  There  ii  a  paper  or  record  of  the 
family  of  Sharmkorne,  which  pretends  that  that  family, 
whkh  was  fo-rcff,  was  rdlorcd  upon,  proving  their  inno- 


cerxc.  Thoti^b  this  paper  was  able  to  impofe  on  fuch 
great  antiquaries  as  Spelmatt  and  Ougdale,  it  is  proved 
by  Dr.  ^raJy  {J*//,  to  Pi'it,  p.  it,  i  i.)  to  have  been  a 
forgeiy,"  fliim't  Utji.  Engl.'i,  265.  ttcuH. 

SHAW,  A  grove  of  trees,  or  a  weed,  mentioned  ift 
I  Iitji.  \. ;  now  generally  applied  to  U/:dirwoa/. 

SHAWALDRES,  Sdntert.  C-W/. 

SHEADING,  A  riding,  ti:hing,  or  divifion  in  the 
I/^  of  t'lwi  \  where  the  whole  irtand  is  ctvidtd  if  10  fix 
Sheadings,  in  each  of  which  ihcrc  is  a  Corontr,  or  Chief 
Conflablcappcinled  by  delivery  of  a  rod  at  the  Tine- 
wald  Court,  or  annual  convention.  K-tr^'t  Dr/erif,  IJU 
of  "hJan  17. 

SHEARMAN'S  CRAFT.  A  Craft  or  cccupatio* 
ufcd  at  Knrivich,  and  ellcwbeic  1  the  artificer*  Akcrcuf 
do  (hear  worftcds,  fultiar:.  and  all  woollen  cloth.  See 
Jiah,  ig  H.  7.  <.  17  :  21  fcf  23  Car.  2.  c.  3. 

SUEHI'.  By  an  ancient  (difrcgardtd  I)  ftatute,  ro  per- 
fon  lhall  keep  at  one  time  above  two  thoufand  Sheep,  on 
pain  of  p.  ^d.  pii-  Sheep  above  that  nutnbcr  ;  but  Iambs 
are  not  to  be  accounted  as  Sheep  till  they  are  a  year  old. 
Stat.  25  H.  S.  1-.  I  \.  As  to  the  exportation  and  (hear- 
ing  of  Sheep.  tSV.  fee  title  Ws9l :  Ak  to  ltv..Ung  Sheep. 
l^c.  tcr  title  Cattle. 

5HEEP-SIL\  t.R,  Afervice  turned  intomoncy;which 
was  p.iiJ  in  relpcft  that  .tiict(nt!y  the  tenants  ufed  10 

j  wafh  the  Lotd's  Sheep.       Joun**  Rep.  at'o. 

I      SHEi'WAY,  Csurt  /;  A  Court  held  before  the  lord 

I  Warden  of  the  Cin^uc  I'orts.  A  writ  of  error  liri  from 
the  Mayor  and  Jurats  of  each  port,  to  the  Lord  Warden. 

,  in  this  Couit  ol  Shepway,  and  from  ihtnce  to  the  King's 
Urnch.  See  title  C:nf:ie  i'crn. 

i  SHEP^FFEE.  Thebodyof  thelordfhipof  CWiZ-in 
Souib  ll'a'et  is  fo  called,  excluding  the  members  ot  it. 
l'ii^<l*i  liij.  If'al.  123. 

S  H  E  R  I  F  K; 
SHiRE-RkVE,  or  Shirifp: 

The  Ree.  e,  BailifT.  or  Officer  of  the  Shire  ;  Lat. 
t'iceeomrt  ;  i-ax.  Sdrc  gci  f/a,  from  the  Sax  Scjr/an,  to 
divide-]  'I  hc  Chief  Ullicer,  under  the  King,  in  every 
Shire  or  County  ;  being  fo  called  from  the  fiill  diviftou 

I  of  the  kingdom  into  counties.  Camtt,  Brit. 

I 

1 .  0/  Sheriffs  getter  ally, 

JI,  Who  art  (^UBhftd fef^  or  exempt  from^fir^ing  tht 
Of.<e  of  Shir  'J' :    A  nd  fee  1 1 1 , 

III,  MdaHef  ef  appotuling  hiirtt  and  of  hit  Oath. 

IV.  Til  Sheriff  am  exetute  no  other  Off.tt\  he^.t 

ieug  to  <ciitntue  im  Offiet ;  etgii  ef  hh  Junfm 
eiicl.ctt. 

V.  The  Shfrrff  cannot  ilfpofe  of  hii  Batliweick  \ 
and  of  hii  Pc-M-er  aid  Duij  m  apptintitig  an 
Undtr'Shftif. 

\.  It  seems  thit  ancicnily  the  government  of  the 
County  w.!?  by  the  King  lodged  in  the  tarl  or  Count, 
who  was  the  immediate  o£:ccr  to  the  Licwn;  ar:d  thia 
high  clHcc  was  granted  by  ti  c  King  at  will ;  fome- 
times  for  life,  and  aftcrwarct  in  fee  \  but  when  it  be- 
came too  buidenfome,  and  t.gutd  not  be  ron^mi^dioufly 
executed  by  a  pcrfon  of  fo  higli  rank  and  ouality.  it 
was  thought  ncc^iTary  to  conllitutc  a  pcrlon,  duely 

quail  lied. 
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fl|aaUlic(l,  toofnciatein  his  room  and  (lead  ;  from  hence 
l;c  is  called  in  Latin  Fice-tmUt  as  being  deputy  of  the 
Barl  or  Czmei^  and  ShcrilF,  from  Shire-reeve^  \.  c.  Go- 
vernor of  she  bhire  or  County,  I  le  ij  likcwifs  confidcrcd 
ia  our  bouks  .is  B&iliU'  lo  the  Crcwn  ;  and  hii  county, 
of  which  he  hath  the  caic,  and  in  which  he  is  to  execute 
the  King's  u  ritSf  is  called  a  Bailiwtclc.  Dav.  60  :  Sa- 
vi!  43  :  i  RdL  Rep.  zjj^  :  Co.  lit.  168.  Vide  Pre/,  to 
t^Rtp.  35. 

It  is  uid  by  Cokt  and  by  Daliortt  that  Earls,  by  rca- 
fon  of  their  high  employments  and  attendance  upon  the 
King,  being  nut  able  tu  follow  all  the  buHnefi  of  the 
county,  were  delivered  of  all  that  burthen,  and  only  en- 
joyed tiie  honour  as  ihcy  now  do>  and  that  Lbour  was 
laid  upon  the  ShcritF;  fo  that  now  the  SUerii?  doth  all 
the  King's  bafinefs  in  the  comity ;  and  the  Sheriff, 
chough  lie  ftill  called  Vicfcmcs,  yet  all  he  doth,  .■'.rd 
all  his  authority,  is  entirely  independent  of  and  not  fub- 
jeft  to  the  iiari,  being  icimcdiatcly  from  and  under 
the  King,  arjQ  not  from  or  under  the  Earl;  fo  that,  .it 
this  dav,  the  Sheriff  hath  all  the  authoricy  for  the  ad- 
minillraiion  and  execution  of  jullice,  which  the  Count 
or  Earl  had;  the  King,  by  his  leiters-patcnc  now  com- 
rnitting  to  the  S\\tn?i cujhdiam  ecmitatus.  g  Co.  4.9  ; 

He  is  at  this  day  confidercd  as  an  officer  of  great  an- 
tiquity, truft,  and  authority  ;  having,  as  Dahm  obferves, 
from  the  King  the  cuftody,  keeping,  command,  and 
government  (in  fome  fort)  of  the  whole  county  commit- 
ted to  his  charge  and  care  ;  and,  according  to  Coke,  he 
is  fatd  to  have  triplicem  cujlodiam,  viz.  'vii/r  jttJlttitTt  'vita 
ligist  'vittt  reipablicat  &c.  Vila;  juj}itia\  to  ferve 
procefs,  and  to  return  indifferent  juries  for  the  trial  of 
men's  lives,  liberties,  lands,  and  goods ;  i-zV^y  hgis,  to 
execute  procefs  nnd  make  execution,  which  is  the  life 
of  the  Law  ;  and  -vita  reipiihlicat  to  keep  the  peace. 
Co.  Lit.  168  :  Dalt,  Sh.  5. 

It  feems  that,  anciently.  Sheriffs  were  defied  by  the 
freeholders  of  the  county,  as  the  Coroners  arc  at  this 
day;  and  confeqaently  that  their  offices  did  not  deter- 
mine by  the  death  of  the  King.  2  /ff/f.  558  :  z  Srownl. 
z82.  See  pofl.  III. 

And  though  at  this  day  the  King  hath  the  fole  ap- 
pointment of  Sheriffs,  except  in  counties  palatine,  and 
where  there  are  jura  regalia,  yet  it  ha:h  been  adjudged, 
that  the  oftice  of  Sheriff  is  an  entire  thing,  and  that 
therefore  the  King  cannot  apportion  or  divide  it;  that 
13,  he  cannot  determine  it  in  part,  as  for  one  town  or 
one  hundred ;  neither  can  he  abridge  the  Sheriff  of 
any  thing  incident  to  or  belonging  to  his  office. 
Dav.to:  ^Co.  33;  Miaoji'scA(e:DaJt.SL6:  Uoh.  13  : 
Raym.  363. 

The  Lord  Mayor  and  citizens  of  tondcn  have  the 
Shrievalty  of  hoidun  and  Middk/ex  in  fee,  by  charter ; 
and  two  Sheriffs  are  annually  cledcd  by  them,  for 
whom  they  are  to  be  anlwerablc  ;  If  one  of  thcic  She- 
riffs dies,  the  other  cannot  a4l  till  another  is  made  ;  and 
there  muft  be  two  Sheriffs  of  hcndon,  which  is  a  city 
and  county ;  though  thty  make  but  one  Sheriff  of  the 
CQ\inty  of  Middle/fx :  They  are  feverr.1  as  to  plaints 
in  their  rcfpeaive  Courts.  ;  Rep.  7a  ;  S/jo-w.  Rep.  339. 
See  po/i.  111. 
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t     II.  It  is  provided  by  fcveral  tfls  df  Parliament,  that 
I  no  man  (hall  be  Sheriff  in  any  county,  except  he  U^vc 
f  fufficient  lands  within  the  fame  county  where      ihati  be 
I  Sheriff,  whereof  10  anfwer  the  King  and  his  people,  in 
I  cafe  that  any  perfon  flialt  complain  againft  them ;  and 
that  nore  ihit  is  ll'^wdrd  or  bailiff  to  a  great  lord  Ihall 
be  made  Sheriff.  Stati.  <)  Ed.  z.  ft.  z:  2  Ed.  3.  c.  4: 
4.  Ed.  3-  f  -  9:  5  ^d*.  3.  f.  4:  13  tsi*  I4  C  2.  r,  I.  ^7. 

Thi«  is  the  only  qualification  required  from  a  Sheriff; 
That  it  was  the  intention  of  our  anceUors,  that  liie  landi 
or  a  Sheriff  Ihould  be  confiderabie,  abundantly  appears 
from  their  havirrg  this  provil'ion  fo  frequently  repeated  ; 
and  at  the  izmc  time  that  they  obtaii^cd  a  confirniation 
of  hlagna  Carta  and  their  moll  valuable  liberties.  As 
th6  Siictiff,  both  in  criminal  and  civil  cafes,  may  have 
the  cullody  of  men  of  the  greatcfi  property  in  the 
caun:y,  his  own  cllatc  ought  certainly  to  be  Inrgc,  that 
he  may  be  above  all  temptation  to  permit  ihcm  to  cf- 
cape,  or  to  join  them  in  their  flight.  In  ancient  times, 
this  otHcc  W.1S  frequently  executed  by  the  Nobility,  and 
perfons  of  the  highcft  rank  in  the  kingdom.  Spehn.  Ghjf. 
in  1*.  /'itVira/rf/'j.— Bilhops  alfo  were  not  unfrcqumtly  She- 
riffs :  Richard  Duke  of  Gloncefter  (afitrwards  Ri~ 
ehard\\\.)  was  Sheriff  af  Cumber  land  five  years  toge- 
ther.—It  does  not  appear  that  there  is  any  exprefs  law 
to  exclude  the  Nobility  from  the  execution  of  this  office  ; 
though  it  has  long  been  appropriated  to  Commoners. 

1  Cmm.  c.  9.  p.  346,  n. 

The  office  of  Sheriff  doth  not  delertnloeby  the  party'* 
becoming  a  Peer  on  the  death  of  his  father,  but  that  he 
Hill  rema\T\%  $\\ct\^  ad  i-oluittaiem  Regis,  Cro.  EUm.  12. 
Sir  Levjss  MorJani*%  cafe. 

It  is  holden  that  the  King  hath  an  intercft  in  every 
Subjc^,  and  a  right  to  his  fervice;  and  that  no  man  can 
be  exempt  from  the  office  of  Sheriff,  but  by  t\Cl  of  Par- 
liament, or  letters-patent.  Sav.  43  :  9  Co.  46. 

And  on  this  foundation,  it  was  adjudged,  in  Sir  y^hn 
Read's  cafe,  who  was  made  High  Sheriff  of  Uttif^rd- 
pjire  at  the  time  he  was  excommunicated  for  non-pay- 
ment of  alimony,  that  an  information  properly  lay 
againft  him  for  not  executing  the  oftice  ;  though  it  was 
objeAed,  on  his  behalf,  that  the  oath  and  facrament  in- 
joined  by  A£l  of  Parliament  are  necL'ffary  qualifications 
for  all  Sheriffs,  which  he  wasdifabkdno  take  by  reafon 
of  the  excommtitiication  :  But  the  Court  helJ,  that  he 
was  punilhabic  for  not  removing  the  difability,  it  being 
in  his  power  to  get  bimfclf  abfolved  from  the  excom- 
miinicatton  ;  and  thai  therefore  it  coald  be  no  cxcufe. 

2  Mod.  299. 

Though,  in  the  above  cafe,  it  was  admitted  th.it  the 
Subjed  was  bound  to  ferve  the  King  in  fucli  capacity  a9 
he  is  in  at  the  lime  of  the  fervice  commanded,  yei  it  was 
infilled  upon,  that  he  was  noc  obliged  to  qualify  iti:itl'tilf 
lo  ferve  in  every  capaciiy;  and  th:it  therefore  a  priionvr 
fcr  debt  is  not  bound  nor  cjmpcllablc  ti>  be  Sheriff,  ntt 
more  than  a  perfon  is  bound  to  purchafe  lands  10  quality 
himfelf  to  be  cither  a  Coroner  or.  juftice  of  the  peace  : 
Ar.d  it  was  likewife  faid  that,  by  llatiitc,  every  recol'ai  t 
is  difabled ;  he  may  conform,  but  he  is  r,o'.  bound  toit  j 
for  if  he  fubmits  to  the  penalty,  it  is  as  much  as  is  re- 
quired by  Law.  2  hhd.  301.  And  it  is  now  f.-n;ed  that 
Diffcniers  ajc  not  compellable  to  ferve  ths  office  of  She- 
4  R  rifl  ". 
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riff.  IIarri/:n  (ChambeiJain  Ltatsia)  v.  £itiht,  In  the 
Houfe  of  Lotd5,  1766.  Sec  tWic  Dtftni en. 

If  £  man  is  difiblfd  by  a  jodgmcr.t  in  Law  to  besr  &n 
cfncf,  he  is  cxcufed  ;  ra'n  juJiciuht  reJaitur  in  iavitun  ; 
tor  though  his  fauli  or  ncgltd  was  tl»c  occafion  of  fuch 
judgment,  yt\  it  is  a  mark  frt  apoo  bim  by  the  Govern- 
ment. Siitk.  168:  4.  ;73. 

And  as  Doching  but  an  invincible  ncceffity  «n  exempt 
a  p<rrl6n  frcm  ferving  the  olncc  of  Shetiff*  (fV.  oa  this 
foundiiton  1  bye-law  made  iu  Lrrihn,  that  no  freeman 
chol'en  Sheriff,  tf^r,  (hall  be  cxcufed  unlcfs  he  volimtirily 
fwearsheisnotwcrth  lo.coo/  5^f.  [now  1 5,000/.]  and  that 
if  he  openly  refuf'j  to  tnkpthcofiicf  .ihcniufcrfciithc  fnra 
of  40c/,  wai  adjudged  good.  Saik.  14,2:  Car.jt.  480: 
5  MeJ.  438.  Cnjef  LcaJon  V.  I'^aiaerr.—inihc  yestr  tj/r^t 
toe  Corporation  cfitf«„-r/:  made  a  bye-Uw,impoiioga  fine 
of  600/.  on  perfoDS  refufing  to  fe rvc  the  oJiice  ol  ShenlF. 

The  vaft  expcDce,  which  cuiio.-n  had  introduced  in 
ferving  the  office  of  Higfi-SherifF,  ivas  grown  fuch  a 
burthen  to  the  Subjcf),  that  it  was  enadcd,  by  Jiar.  1  ^ 
<S*  14  Car.  2.  c  21,  that  no  ShtrifF  (except  of  /,c.vi/jn, 
iS'cft.mr^oMfi,  find  towns  w  hich  are  cour.tici  of  ihemfelvcs) 
ihould  keep  any  ub!e  at  the  afliiics,  except  for  his  oAn 
fami!y,  or  give  any  prefents  to  ihf  JudgCi  or  thfir  fer- 
vants,  or  have  more  than  forty  men  in  iivtry  :  Yet,  for 
ihe  fake  of  fafeiy  and  decency,  he  may  not  have  lefs 
than  trteniy  men  in  F.t^lar.J  and  twelve  in  PFaiUi  upon 
forfeiture.  In  any  of  ihelc  cafes,  of  zoo/. 

III.  The  High  Sheriff  hath  his  authority  given  him 
by  two  patents;  by  the  one  the  King  commits  to  him 
the  cullody  of  the  county  ;  by  the  other  the  King  com- 
mands all  other  his  Subje^s  within  that  county  to  be 
aiding  and  aSilUng  to  him  in  all  things  belonging  to  his 
office.   Dalt.  Sb.  7,  where  fee  the  form  of  fach  patents. 

Sheriffs  were  formeily  chofen  by  die  inhabitants  of 
the  feveral  counties.  In  confirmation  of  which  it  was 
ordained  by  Jiat.  28  £</w.  1.  8,  that  the  people  fiiould 
haveeledlionof  Sheriffs  in  every  fhire,  where  the  Shriev- 
alty is  not  of  inheritance.  For  anciently  in  fome  coun- 
ties the  Sherifis  w  here  hereditary  ;  as  it  fecms  they  were 
in  Scotland  till  the  Jiar.  20  Cm.  2-  r.  43  ;  and  flill  con- 
tinue in  ihe  county  of  Wtjimnrlaad to  this  day  :  The  City 
of  London  have  alfo  the  inheritance  of  the  Shrievalty  of 
Middh/ex  veiled  in  their  body,  by  charter.    3  Ref^.  72. 

The  Earl  of  Tbaret  is  hereditary  Sheriff  of  //V//- 
merltind,  which  clEce  may  defcend  to  and  be  executed 
by  a  female,  for  Jnne  Countefs  of  Ptmbrekt  had  the 
office,  ar.d  excrc'fcd  it  in  perfon  ;  and,  at  the  Aflizes  at 
AppUirjt  fate  with  the  Judges  cn  the  Bench,  i  laft. 
316,  n, — The  elcflion  of  the  ShcHfTs  cf  Laden  and  Mid- 
dU/tx^  A  as  granted  to  the  citizens  or  A^A^ifv.  in  conlidcra- 
tion  of  iheir  paying  500/.  a- year  to  the  King's  Exche- 
quer,  1  i  •:mm.  c.  g,  n. 

The  reafoo  of  thefe  popular  clc&ions  is  afligned  10 
^of.  18  £-  1-  f.  13  ;  *•  That  the  Commons  might  choofe 
fuch  as  would  not  be  a  burthen  to  them."  And  herein 
appeals  pliin'.y  a  llrong  trace  of  the  dcmccr-iiical  part 
of  our  confliimion  ;  in  which  form  of  government  it  is 
an  indifpcnfable  rcquifite,  that  the  people  Oiould  choofe 
ihtir  own  Magiitrates.  This  clcf^ion  was  in  all  pruba- 
bility  not  abfotutely  veiled  in  the  Cumntons,  but  required 
the  loyal  appcobaiioa.    for,  ia  the  Githic  confUrotion, 


I  the  Judges  of  the  County  C«urts  (which  otiwe  is  execu- 
ted by  uur  Sheriff)  were  eleQed  by  the  people,  but  coa- 
brmcd  by  the  King  ;  and  the  form  of  thfir  cleClion  wa» 
thus  managed :  1  he  people,  or  ituclit  ttrritoiit  chofe 
twelve  electors,  and  they  nominated  three  perfon:,  tx 
quibui  rex  uKjm  eonfiwnahal .  But  with  us  in  England 
ihcic  popular  eleftiQO>,  growing  tumultuous,  were  put 
an  end  to  by  the  fiaj.  9  Edvj.  z  Jl.  z\  which  cna^ed, 
that  the  Sheriffs  ihoald  from  thenceforth  be  atligned  by 
the  Chancellor  Treafjrer,  and  the  Judges;  as  being 
pcrfons  in  whom  the  fame  tiull  might  with  confidence 
be  tiL^okd.  By  pats,  I4  Ednu.  e.  7  :  23  Hen  6.c.  8, 
iht  Chancellor,  I'reafurer,  Frefidcnt  of  the  Kmg's  Coun- 
cil, Chief  Jullices,  and  Chief  Baron,  are  to  make  this 
election;  and  that  on  the  Morrow  of  jlll  Seuh  in  the 
li>chequer.  And  the  King's  letters  patent,  appomting 
the  new  Sheriffs,  ulcd  commonly  to  bear  date  the  tixth 
day  of  ^t^vemSfr.  Stat.  1 2  Edw.  4..  c.  i .  The  llatuie  of 
Cumhidge,  iz  Ric.  z.  c.  2,  ordains  that  the  Chancellor, 
'i'leafurcr.  Keeper  of  the  Privy  Seal,  Steward  cf  the 
King's  Houfc,  the  King's  Chamberlain,  Clerk  of  tbt 
Rolls,  the  Julfices  of  I^.e  one  Bench  and  the  other, 
BaroQi  of  the  Exchequer,  and  all  other  that  lhali  be 
called  to  ordain,  name,  or  make  juiUces  of  the  peace. 
Sheriffs,  and  other  otnccrs  of  the  King,  ihall'  be  fworn 
tj  att  iLditferently,  and  to  appoint  no  man  that  faeth 
cither  privily  or  openly  to  be  put  in  ciRce,  but  fuch  only 
as  they  fhaJI  judge  to  be  the  beft  and  moil  fuincicot. 
And  the  cuiiom  now  is  (and  has  been  at  leall  ever  fince  the 
time  of/er/^b/.whouasChief  JulHce  and  Chancellor  to 
Hettry  the  Sixth)  ihat  ail  the  Judges,  together  with  the 
other  ^reat  otficvrs  and  Privy  Counfcllors  meet  in  the 
Exchequer  on  the  Morrow  of  AU  Sou/j  yearly,  {which 
day  is  now  altered  to  the  Morrow  of  St.  Martin  by  the 
latl  Aft  for  abbreviating  Mubarlnuii  term,}  and  then  and 
there  the  Judges  propofc  three  perlons,  to  be  reportwL 
(if  approvtd  otj  to  the  King,  who  afterwards  appoio' 
one  of  them  to  be  Sheriff.  See  1  Ccmm,  c.  9./.  34c 
341 :  Fart,  de  L.  L.  c,  24. 

The  following  is  the  prefcot  mode  of  nominating 
Sheriffs  in  the  Exchequer,  on  the  Morrow  of  St.  Martmi 

The  Chancellor,  Chancellor  of  the  Exchequer,  the 
Judges  and  feveral  of  the  Privy  Council  sffemble,  and 
an  officer  of  the  Court  adminifters  an  oatli  to  them,  in 
old  French,  that  they  will  nominate  no  ot.e  from  favoor, 
pariiahty,  or  any  improper  motive  :  This  done,  the  fane 
officer,  having  the  lift  of  the  ccunlies  in  alphabetical 
order,  and  of  tbofe  who  were  noniinared  the  year  pre- 
ceding, reads  over  the  three  names,  and  the  lafl  of  the 
three  he  pronounces  10  be  the  prefent  Sheriff:  But  where 
there  has  been  a  Potktt-ShcriJ'  (fee  po/i,)  he  reads  the 
three  names  upon  the  lilt,  and  then  declares  who  is  the 
prefent  Sheriff.  Ifany  of  the  Minillry  or  Judges  has  any 
objeftion  to  a  pcHon  named,  he  mentions  it  and  another 
gentleman  is  nominated  in  his  room  ;  If  no  objection  is 
made,  fome  one  nfes  and  fays,  •*  To  the  two  gentlemen 
I  know  no  objcdion,  and  I  recommend  A.  £.  Efq.  id 
the  room  of  the  prefent  Sheriff." 

Another  officer  has  a  paper,  with  a  number  of 
names,  given  him  by  the  Clerk  of  Affife  for  each  county, 
which  pjper  generally  contains  the  names  of  the  gen. 
tleroen  upon  the  former  lift,  and  alfo  of  g:raJeraen 
who  arc  likely  to  be  nominated  i  and  whilll  the  three 

arc 
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are  Borainated.  he  prefixes  i,  2,  or  3  to  their  naoiei  ac- 
cording to  the  order  in  which  chey  arc  placed  ;  which, 
for  greattr  certainiy,  he  afterwards  tcAdi  over  twice. 
Several  objcflions  arc  made  to  gcntU-men  ;  fomc  perhaps 
At  their  own  requeft ;  fuch  as,  that  tliey  are  abroad,  that 
their  ellatcsare  fmall  and  incumbered^  that  they  have  no 
equipige,  that  they  arc  prafti6ng  birrilicrs,  or  officer* 
in  the  mititta,  C^V. 

The  new  Sheriff  is  generally  appointed  about  the  end 
of  the  following  Hilary  Term  :  This  extenlion  of  the 
time  was  probably  io  confcquence  of  the  Jftir.  \y  £.4. 
e,  7,  which  ensblcs  the  old  Sheriff  to  hold  his  olHce  over 
MUhaelmat  and  Hilary  Terms.  1  Ccmm.  e,  9.      341,  n. 

Thi«  cullom.  of  the  twelve  Judges  prcpofng  three 

Eerfons,  feemi  borrowed  from  the  Gothic  conllitution 
efbre  mentioned  ;  wiih  this  difference,  that,  among  the 
Gotht,  the  twelve  nominors  were  firft  eleiled  by  the 

Seople  thcmfelvu.    And  this  ufage,  it  it  fuggcned  by 
UackJIontt  was,  at  its  firll  introdu^icm,  founded  upon  ; 
fome  llatutr,  though  not  now  to  be  found  among  our  , 
printed  laws :   Kirit,  brcaufe  it  is  materially  different  * 
from  the  dtreiUon  of  all  the  tbtutes  before  mentioned  ;  \ 
which  it  is  hard  to  conceive  that  the  Judges  would  have  , 
coflntenanced  by  their  concurrence,  or  that  Fcrte/cue  \ 
would  have  infcrted  in  his  book,  onlefs  by  the  authority  I 
of  fome  ftatute  :  And  alfo.  becaufe  a  ihtute  is  exprefsly  1 
referred  to  in  the  record,  v/Xxich  iiu  Edzvard  Cckt  fays 
he  tranfcribcd  from  the  CoHncil-Boek  of  3d  March,  34 
Htn.  VI.  and  which  is  in  fubtUnce  as  follows  :«The 
King  had  of  his  own  authority  appointed  a  man  Sheriff 
of  Lincelnjhire,  which  office  he  rcfufcd  to  take  upon  him  ; 
whereupon  the  opinions  of  the  Judges  were  taken,  what 
Ihoiild  be  done  in  this  behalf:  And  the  two  Chief  Juf. 
tices.  Sir  'John  Fcrftjl-ut  and  Sir  Jchn  Prifot,  delive/ed 
the  unanimous  opinion  of  them  all;  "  thit  the  King 
did  an  error,  when  he  made  a  perfon  Sheriff  that  was  not 
chofen  and  prefcnted  to  him  ifccording  to  the  ftatute  ; 
that  the  perlun  refufing  was  liable  to  no  fine  for  dif-  I 
obedience,  as  if  he  had  been  one  of  the  tkrtt  perfons 
chofen  according  to  the  tenor  of  the  flatute;  that  they 
would  advilc  the  King  to  have  recourfe  to  the  thrtt 
perfons  that  were  chokn  according  to  (he  flatutc,  (t 
that  fomc  other  thrifty  m.in  be  entreated  to  occupy  the 
office  for  this  year;  and  that,  the  next  year,  to  cfchew 
fuch  inconveniences,  the  orJrr  of  the  ftatute,  in  thi&  be- 
half made,  beobferved."  1  Ccmm.  e  9. 

Mr.  Chriftmn  cxprcffes  hts  diffcnt  from  the  foregoing 
opinion  of  the  learned  Commentator,  that  the  prefent 
practice  origiratrd  from  a  Ratute  which  c.innot  now  be 
found;  becaufe,  if  fuch  a  llarutc  ever  exitlcd,  it  mull 
have  been  piiffed  b-jtween  the  date  of  this  record, 
3.1  H.  6,  and  the  fiat,  //.  6  <.  3,  In-fore  referred  to  ; 
for  that  ihtute  recites  and  ritifics  the jliU.  14  £.  3.^?.  1. 
r.  7i  which  provides  only  for  the  nomination  of  one  per- 
Ibn  to  6)1  the  oihcc  when  vacant ;  yet  the  former  fiat, 
r)  E  1,  fi.  Zt  leaves  the  number  indefinite ;  Shcitffi 
(hall  be  affigncd  by  the  Chancellor,  l^c  ;  and  if  fuch  a 
ftatute  had  paft'cd  in  the  couife  of  ihofc  eleven  years, 
it  is  probable  that  it  would  have  been  referred  to  by  fub* 
fequcnt  A.iiutcs.  Mr.  Chr'ifiian  conceives  that  the  prac- 
tice originated  from  the  corfideration,  that  as  the  King 
was  to  confir.-n  the  nomioation  by  his  patent,  it  was 
more  convenient  and  refpc^ful  to  prefent  three  to  him 
than  only  one  \  and  though  this  proceeding  did  not  cx- 


a£lly  correfpond  with  the  direflioiis  of  the  flitute.  yel 
it  was  not  contrary  to  its  fpiric,  or,  in  Il[i£tn<.'fs>  to  it» 
letter  ;  and  therefore  the  jiidgcs  might  perhaps  think 
themfclvcs  warranted  in  f^yirg,  that  the  three  perfonk 
were  chofen  according  to  the  teoor  of  the  liiiutc. 
I  CQir.n.  c.  9.  p.  342,  ff. 

Notwith (landing  the  unanimous  refolution  of  all  the 
Judges  of  En^hviiit  entered,  as  before  mentioned,  ia  the 
Couriil-VocJt,  and  the  fiat.  34  b*  35  //.  i.  t.  26.  ^61, 
which  cxprcfkly  recognizes  this  tu  be  the  Law  of  the 
land  ;  fomc  have  affirmed  that  the  King,  by  his  prero- 
gative, may  name  whom  he  plcafes  to  be  Shcriit,  wiie- 
iher  chofen  by  the  Judges  or  not.  JfitJt.  zzq.  This  is 
grounticd  on  a  very  particular  cafe  in  the  fittU  year  of 
Queen  EUirabah,  when,  by  reafon  of  the  plague,  there 
was  no  Mulm<!mas  Term  kept  at  H-'efiminfitrt  fo  that  the 
Jud^^es  could  not  meet  there  in  Crafiim  Artimarum^  to  no- 
minate  the  Sheriffs ;  whereupon  the  Qacen  named  them 
hcrfelf,  without  fuch  previous  afTembly,  appointing  for 
the  mnll  part  One  of  the  two  remaining  in  the  laft  year** 
till.  Dyer  22;.  And  this  cafe,  thus  circumttanced,  ii 
tiie  only  authority  in  our  books  for  iSc  «naking  thefe 
extraordinary  Sheriffs.  It  is  true,  the  Kcpurtcr  addf, 
that  it  was  held  that  the  Queen  by  hrr  prerngstive 
might  make  a  Sheriff  without  the  cUiiion  of  t^e  Judges, 
nsn  »ifiatite  aliquv fiatuio  in  ccnlrartum  :  but  the  do^rinc 
of  KOH  offiartte''),  which  fcti  the  Prerogative  above  the 
Laws,  was  effcifiually  dcmoliflicd  by  the  Bill  of  Rights 
at  the  Revolution,  and  abdicated  li'tfiintnfier-HaU  when 
King  Jar.fi  abdicated  the  kingdom.  Hu*cvcr,  it  mull 
be  acknowledged,  that  the  pradice  of  cccAHo.ially  nam. 
ing  what  are  called  Pccktt-Sberifst  by  the  fole  autho- 
rity of  the  Crown,  hath  uniformly  contirued  to  the  reign 
of  his  prefent  Majcdy;  in  which,  few  [if  any)  compuU 
fory  ind^nces  have  occurred.  1  Cotnm.  c.i). 

They  were  called  Peckri-Sltrifit,  who  were  appc ini«<f 
by  the  King,  not  being  one  or  tlie  three  nnn-.inatcd  in 
the  Exchequer.  The  unanimous  opinioo  cf  tiie  Judge* 
above  referred  to,  from  2//!;$. 5  fccni:  tc  preclude  the 
poflibility  of  a  »;»/j<^r)r  appuinttneiit.  i  Co/nm.  x\z,n. 

The  bberiffs  in  every  of  the  (hires  of  If^aUs  (ball  be  no- 
mii'atcd  yearly  by  the  Lord  rretiJcut,  Council,  and 
JufUces  of  l!\i!is,  and  fliall  be  certiti^d  up  by  them; 
and  after,  tppninicd  and  elcc'^cd  by  tiie  King,  ai  other 
Sheriffs  be.  34  fffi.  a.  taf.  iG  :  DrJt,  Sb.  6.  Sec  title 
WWr/. 

The  Sheriff,  before  he  doth  exercifc  any  part  of  hit 
ofHce,  and  before  his  patdot  is  made  out,  is  to  give  fe» 
curity  in  the  King's  Rcmembrarccr's  Office  in  the  Ex- 
chrqurr,  under  pain  of  loc/.  for  the  payment  of  hit 
proffers,  and  all  o:licr  promts  of  the  Sheriffwick  ;  but 
thcfc  fecurittes  arc  never  fucd,  unlcfs  there  ts  a  deficiency 
in  the  Sheriff's  cffe^ls.  Dali.  Sh.  7. 

The  Sheriff,  before  he  takes  upon  him  the  exercifc  of 
his  oiHce,  muH  not  only  take  the  oaths  of  allegiance 
and  abjuratior,  enjoined  to  all  officers  by  divers  aiU  of 
Parliament,  but  all  Sheriff*,  except  thole  of  Wrt/f>  and 
the  counties  palatine,  muft  take  the  oath  appoirted  by 
fiat.  I  G.  I.  r.  15.  §  iS,  for  the  due  cxecauon  of  their 
otiice. 

If  a  perfon  rcfofed  to  take  upon  him  the  office  of 
Sheriff,  It  Wos  nfual  to  puDilh  him  in  the  Star-chamber  ; 
and  he  may  now  b^  proceeded  againil  by  information  in 
the  Court  of  King's  Scnch.    Alio,  if  he  lefufet  to  take 
4  R  2  the 
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the  oaths  tnjoined  hitOt  or  officUtei  ia  the  office  before 
be  hnh  thai  qualified  himfeir,  the  Court,  which  h.ith  a 
general  fuptrrintcndincy  over  all  officers  and  aiinifters  of 
jalKcc,  will  graat  an  informatton  againll  him:  And  it 
hath  betn  heU,  that  a  rcfufal  of  oaths  iojoiaed  to  be 
taken,  amounts  to  a  rcfufal  of  the  office.  Dalt.  S/f,  i;: 
Djer  167  :  3  Lrv.  116  :  Caril\  307. 

A  She:i^,  it  the  entrance  into  htj  Shrievalty^  is  to  go 
to  the  Remembrancer's  OHice  in  the  Exchequer,  and 
there  enter  into  a  recognizance  «ith  furcric^,  %viih  con- 
(lictoos  fjr  payment  of  his  prcncrs  or  accounts:  Then 
his  attorney,  w*!|  uriu  him  a  note,  rtgmfylng  that 
he  is  cbofcn  Siieri^  of  fiich  a  ccunty.  and  hath  entered 
a  rcccgniiince ;  which  he  m^H  deliver  to  one  of  the 
Six  Clerks  in  Chanc.rv  10  make  his  paten:  by  ;  with 
the  writ  o^  aflitl:  rce.  arid  writ  of  ditchargc  to  his  prrde- 
celTor  :  And,  in  the  nfxt  placr,  the  n^w  Sheriifis  to  go 
lu  a  Mailer  in  Chancery,  if  he  be  in  LenJcn,  to  take  the 
oathi.  Dali.Shir. 

U  the  SheriA'  be  not  in  Lsfidcn,  the  oath  may  be  taken 
by  dtdiKuj  f^uflatim,  diredled  to  any  two  Juftices  of  the 
peace  oF  the  lame  county,  one  to  be  of  the  ^^srum,  orto 
any  other  commidioner  or  commiflioners,  or  before  one 
of  the  Judges  of  alBfe  for  that  county,  or  one  of  the  M^if- 
ters  io  Chaucery,  who,  it  is  fiid,  may,  as  well  as  the 
Judge,  admintiler  fuch  oath  without  3s\y  Jedtmui*  Dait» 
Sbrr.  15,  14.. 

If  the  commidioners  return  the  commifiion  or  writ, 
and  that  the  oaths  are  taken,  when  they  are  not  uken, 
they  are  finable.  Dyer  168  :  DcU.  S&er.  14. 

When  a  Sheriff  is  chofen,  the  old  Sheriff  continues 
Sheriff  of  the  county  till  the  new  is  fworn,  \\hich  com- 
pletes him  in  his  office  :  But  the  office  of  the  old  Sht.  jff 
ceafes  and  is  ac  aa  cod  wbco  ibe  \tiii  of  difcbarge  comes 
to  him. 

'IV.  A  SRERtpr  cannot  be  defied  Knight  of  the 
Shire  for  that  county  for  which  he  is  Sheriff.  4.  InJI,  48: 
Lit.  Rep'  326    See  title  Parlicment. 

Byjft2:.  14  Ed.  3,  c.  7,  no  Sheriff  fliall  tarry  or  abide 
in  his  office  above  one  year,  upon  pain  to  forfeit  200/.  a 
year  as  long  as  he  occupteth  the  office  ;  and  every  par- 
don made  for  fuch  cffecce  cr  forfeiture  (hall  be  void  : 
And  fee  /at.  42  3-  e.  9./-^?  V.  LsnJsn,  MiddU/tx^  He. 
are  not  wuhimhefe  iHtutes.  Sec  fiat,  3G.  I.  r.  15.  ^  21. 

Notwithitanding  ihef;  old  ft4to*e!,  it  hath  been  laid, 
4  Jttp,  32,  that  a  Sheriff  may  be  arpolntcd  duraatt  bene 
fladio,  or  duiing  the  King's  pteafure  ;  and  fo  is  the  form 
of  the  royal  vvric.  Therefore,  till  a  new  Sheriff  be 
named,  bis  office  cannot  be  determined,  uolefs  by  his 
own  death,  or  ths  dcmife  of  the  King ;  in  which  Uft 
cafe,  it  was  ufual  for  iKc  fucceffor  to  fend  a  new  writ  to 
the  old  ShcrifT;  but  now  by  fiat,  j  Ji.n.  fi.  i.  c.  8, 
all  officer*  appointed  by  the  preceding  King  may  hoW 
their  ofices  for  months  after  the  King'i  demtfe,  unlcfs 
fooner  dirpUced  by  the  fucccflbr.  See  Dalt.  7,8. 

By  Jid.  I  Rich.  z.  c.  11,  it  is  en^ftcd,  that  none  that 
bath  bc«n  Shcr.ff  of  any  ccuniy  a  year,  ihall  be  within 
two  years  next  chofen  again,  cr  put  in  the  fame 
office,  if  there  be  orher  fofficient. 

And  by  /lat.  \  H.  j-  r.  4.  it  is  cnafled,  that  they 
that  be  Haiiiits  of  Sheriffs  one  year,  fnall  be  in  no  fuch 
office  by  three  years  next  following,  except  Bailiffi  of 
Sheriffs  which  inherit  in  their  c£cc, 
8 


By  flat.  4.  H.  ^.  t.  5,  it  is  enafled,  that  every  She- 
riff fiiall  be  dwelhng  In  proper  p^rfon  within  his  baili- 
wick, for  the  time  he  (hall  he  fuch  officer;  and  that  the 
Sheriff  fliall  be  fvvorn  to  do  the  fnme. 

Hence  it  is  clear  that  a  Shcriff'hath  no  jurifdic^ion  ia 
any  o'.her  county,  nor  can  he  do  a  judicial  aft,  in  which 
his  pcrfonal  prefence  is  required,  out  of  his  county  ;  but 
i:  i?  held,  that  he  may  do  a  minilleria!  ac>,  as  make  a 
panel,  or  return  a  writ,  cut  of  his  county,  unleu  ht:  is 
bcvonJ  fca.  DaU.  Sb,  22  :  9//.  4.  i. — See  farther, 
PUvjd.  37  :  Dah.  Sbcr.  23. 

A  Sheriff  may  make  and  deliver  the  return  of  a  writ 
anywhere.  1  Ifil/.  328.  A  Sheriff  gives  uut  a  blaiJe 
warrant  upon  a  writ  which  i$  filled  up  by  an  aiiorney, 
this  is  ill.  *  ff  i//.  47.  See  title  Ccmmit.iU'it. 

Until  a  different  regulation  was  niaJe  by  fiat.  8  Eliz, 
e.  16,  in  a  great  mar.)  ioilancci  two  counties  had  one  and 
the  ftme  Sheriff  :  This  \i  ffiU  the  cafe  in  ti.c  counties  of 
Camlridge  and  Huntingdcn. 

It  will  appear  to  be  of  the  utmcfl  importance  to  have 
the  Sheriff  appointed  accordir-g  to  Law,  when  we  con- 
fiJcr  his  power  and  duty.  Th^fe  arc  cither  as  a  JuJge, 
as  the  Keeper  of  the  King's  Peace,  as  a  miniQcrial  rfficer 
of  the  fuperior  Courts  of  juftice,  or  as  thcKiog's  Bailiff, 
I  Comm.  e.  9. 

In  bis  judicial  capacity,  he  is  to  hear  and  determine  all 
caufes  of  40J.  value,  and  under,  in  his  Cffan-y  Ccurt  (fee 
that  title]  ;  and  he  has  alf'o  a  judicial  power  in  divers 
other  civil  cafes.  Dalt.  e.  4.  He  is  likewtfc  to  decide  the 
elections  of  Knights  of  the  Shtrc.  ^fubjeifl  to  the  control 
of  the  Houfi  of  Commons,)  of  Coroners,  and  of  Ver- 
dcrors  ;  to  judge  of  the  qualification  of  voters,  and  to 
return  fuch  as  he  fhall  determine  to  be  duly  clewed. 
1  Cmm.  <•  9. 

As  the  Keeper  of  the  King's  Peace,  both  by  Com- 
mon Law  and  Special  Commiffion,  he  is  the  lirft  man  in 
the  county,  and  fuperior  in  rank  to  any  nobleman  therein, 
during  hi,  office,  i  Ri:IL  Rep.  2^y.  He  may  apprehend, 
and  commit  to  prifon,  all  perfcns  who  break  the  peace, 
or  attempt  to  break  :t ;  and  may  bind  any  one  in  a  re- 
cognizance to  keep  the  King's  peace.  He  may,  and  ii 
bound  cx  oJ:cie  to  purfue,  and  take  all  traitors,  mor- 
derers,  felans,  and  other  mifdoerf,  and  commit  them  10 
gaol  for  fafc  cuilody.  He  is  alfo  to  defend  his  county 
againil  any  of  the  King's  enemies  when  they  come  into 
the  land ;  and  for  this  purpofe,  as  h  ell  as  for  keeping 
the  peace  and  purfuiag  fe!oo5,  he  may  command  all  the 
people  of  his  county  to  attend  him  ;  which  is  csJIed  the 
f^cfii  fsnutatsis,  cr  power  of  the  county  :  And  this  fura- 
mons  every  pcrfon  abavc  fifteen  years  oM,  and  order  the 
degree  of  a  Peer,  Is  bou:id  10  attend  upon  w.irnin^,  under 
pain  of  fine  and  irr.prlfjnnisnt,  S/at.  2  IJcn.  $.  fi.  i. 
c.  8.  Sec  liilo  lint  thccgh  the  Sheriff  is  thus  the 
principal  conrcrvstor  oi  the  peace  in  hi*  county,  yet  by 
the  eaprcfs  dlreflions  of  the  great  ch;Ltter,-  (e.  17,)  he, 
together  with  the  tonflabk,  corone.-,  and  certain  other 
ofilcers  of  the  King,  are  fotbidden  to  hold  any  pleas  of 
I'leCrOivn;  or,ino:'ier  wordi,  to  iry  any  criminal  offence. 
^  For  i:  would  be  hjghly  unbecoming,  that  the  execu- 
tioners of  juftice  (hould  be  alfo  the  Judges ;  fljould  im- 
pofe,  ss  well  as  levy,  lines  and  amercements  ;  fhould 
one  d.iy  condemn  a  man  to  death,  and  pcrfonally  exe- 
cute tiim  the  next.  Neither  may  he  ii\  as  an  ordinary 
JulUcc  of  the  peace  daring  (be  lijac  of  his  office :  For 
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this  wouU  be  equally  inconfillent  j  he  being  m  many 
rcfpffls  the  fcrvant  of  the  JutUcis.  Srat.  i  Mar.fi  2.  e.  8. 

in  his  miniilcriiti  capacity  the  ShertiKii  bound  10  execute 
allproceri  ifluing  from  thcKing'sCouruof  julUce.  In  the 
commcnccmem  ofcivil  caure5>  be  i&  to  ferve  the  writ,  to 
arrcll.  ani  to  tatcc  bail ;  when  the  caufe  comei  to  trial, 
he  muil  fummoit  and  return  the  Jury;  when  icisdeter- 
miacd.  he  rauil  fee  the  judgmrnt  of  the  Court  carried 
into  execution.  In  criminal  matters,  he  slfo  atrelUand 
imprlfons,  he  returns  the  Juryi  he  Has  the  cuflody  of  the 
d':linqaciu»  and  he  executes  the  fentence  of  the  Court, 
though  it  cxtcttd  todsata  jifcif.  Ace  title  Exeemhn- 

Ai  the  Kind's  BatiifT,  it  if  hif  bufioeU  tu  preferve  the 
rights  of  the  King  wiihin  hi»  Hutli-wici  ;  for  fo  his  county 
is  frcqaemly  cAlicd  in  tiii-  writs:  A  word  introduced  by 
the  I'linccs  of  the  Normtta  Uos  ;  in  imitation  of  the 
FrtHch,  wltofe  territory  is  divided  into  bailiwicks,  as 
that  of  EtglnkJ  into  countie».  Forie/e-  dt  L.  L.  f.  7\. 
He  muft  feile  to  the  KingS  ufc  all  l«nji  devolv<'d  to  the 
Crown  by  atuinder  or  cfcheit;  mult  levy  all  fines  and 
forfeitures  ;  mutl  (ziU  and  keep  all  wsiK,  wrecks, 
ellrayi,  and  the  like,  uiiUfs  they  be  gf.intcd  to  iomc 
Subje^  ;  and  niuA  alfo  coMeA  the  King's  lents  within 
the  bailiwick,  if  conim^dcd  by  pfoccl'i  from  the  Exche> 
quer.  Dalt,  c.  9. 

V.  Br  flat.  23  H.  6.  c.  it  is  provided,  '*  that  no  | 
Sheriff  Ih.tU  let  to  f.irm.  in  ar.y  manni-r,  his  county,  nor  i 
uy  of  his  biUiuicl:s,  huudreds,  or  wapentakes." 

la  the  conilrutlinn  hereof  it  hath  been  holden,  that 
this  is  a  particular  Uw,  and  muft  be  pleided,  otherwife 
the  Juc'.gcs  cannot  take  notice  of  it.  5  Kt6.  6jS. 

li  hath  been  held,  that  a  leafe  thereof,  thou^^h  no  rent 
was  ever  recci>-cd,  is  within  the  tUtuie:  the  intent  there- 
of being  thai  Sheriin  ihould  keep  their  coun:ics  in  their 
own  hands,  to  Jlin.  j,  13.  Sec  £>ai/,  Sinr.  xj,  24: 
PlovjJ.  87  :  Mser  7R1. 

To  excciitc  his  various  duties,  the  Sheriff  has  under 
him  many  infeiior  officers ;  an  Under-Sheriff,  Bailiffs, 
and  Gaolcri ;  who  mull  nritbcr  buy,  fell,  nor  farm  their 
ofiices.  on  forfeiture  of  500/. 

By  y/.j/.  3  C^c.  I.  f.  15,  ii  (hall  not  be  lawful  for 
any  pcrlbn  to  t)uy.  fc'I,  let,  or  take  to  farm*  the  office  of 
Under  Shcf  iir  itr  Ucput;  .ShcriiT.  Seal  l:ecpcr,  Couniy- 
clcrk,  Shirc-cl.rk,  Gaoler,  Haiiiff,  or  any  other  ofnre 
pcrtaiuing  to  the  ofHcc  of  Hi^h. Sheriff,  or  to  contraft 
for  any  ot  the  f«id  O0icci,  on  forfeiture  of  500/.  one 
moiety  to  hi^  Majelly>  the  other  to  fuch  as  iliatl  Cue  in 
any  Cmrt  ac  if^^i/atufitr,  within  :a-o  ycaii  after  the  of- 
fence." i  10. 

"  Providsd,  that  nothing  ;n  this  aft  (hi'l  binder  any 
High-Sheriff  ffcm  co:»rii'.uting  an  Under-.^htriil' or  Dc- 
,poty-Shtritf,  1:  hy  Law  he  may;  nur  to  hinder  liic  Un- 
lier-Shcri.^  in  my  c.ifc  of  the  High-Sheriff's  de»ih, 
when  he  it\s  I^i^h- Sheriff,  ficm  conftituiidg.a  De- 
puty; nor  to  binder  the  receipt  of,  or  accountinr  to  ihe 
Sheriff,  for  legal  fees.  See/>&'r.  3,  514:  13; 
a  Bravjnl-  281. 

The  High  Sheriff  may  execute  the  cfficc  himft-If;  and 
the  Uodcr-bhciiff  hath  not.  nor  ought  to  have,  any 
«ft*te  cr  intcrcft  ifl  the  cHicc  itfetf ;  ntithcr  may  be 
do  Any  th*n^  in  his  own  name,  b-jt  only  in  the  name  of 
the  Kign-J.hcriS',  who  is  aofwcriblc  for  him.  Dalt. 
SJur,  3  :  Siilh  96. 


By  i  8  of  the  above  llatute,  3  Gfo.  1.  r.  1^,  It  is  tn» 
a^ed,  "  that  if  any  Snctiff  (hall  die  before  the  expir- 
ation of  his  year,  or  before  he  be  lupcrfcded,  the  Under- 
Shcrifl-*  lhall  ncvcrthelefs  continue  in  his  office,  and  exe- 
cute the  fame  in  the  name  of  the  deccafed,  till  another 
Sheriff  be  appointed  and  fworn  ;  and  the  Under-Sheriff 
fliall  be  anfwerable  for  the  execution  of  the  office  during 
fuch  interval,  as  the  High-Sheriff  would  have  been  ;  and 
ihcfccuriry  given  by  the  Under-Sheriff,  and  his  pledges, 
ihall  Hand  a  fecurity  to  the  King,  and  all  perfon»  uhatfo- 
cver,  for  the  performing  of  his  office  during  fuch  in- 
terval." 

The  Undcf  - Sheriff,  before  he  intermeddle  wiifi  the 
oflice,  is  to  be  fworn;  this  was  firft  injoined  by  fiaf. 
27  £l:z.  c.  i»,and  ilic  form  of  the  oath  there  prtfcribrd. 
Bcfoie  this  flatutc  the  Uiidcr-Sbcriff  was  never  fworn. 
I  Rat.  Rtp  274)  per  Coif,  And  now  by  fiat  3  Cte.  1, 
c.  1$.  §  17,  it  is  enai^ed,  that  all  Under-sheriffs  of  any 
counties  in  Soutif  Briimiif  exct-pt  the  counties  in  /A'w/ej, 
and  coonty  p*Utinc  of  Cktjitrt  before  they  cnicr  upon 
their  offices,  (hall  take  in  cath,  appointed  by  that  a£l, 
for  t!-.c  ejtecuiion  of  th**ir  office. 

A  Sheriff  canf'Ot  ap}>otnt  two  Deputy-Sheriffs  extra- 
ordinary. 2  IP'tl/.  y/H. 

The  Under-Sheriff  ufaally  performs  all  the  duties  of 
the  office;  a  very  few  only  excepted,  where  the  pcr- 
fonal  prefcnce  of  the  High  Sheriff  is  ncceffary.  But  no 
Under- Shtriff  lhall  abide  in  his  office  above  one  year; 
fiaf.  42  £(/  3.  f.  9 ;  and  if  he  does,  by  fiaf.  23  f/rn.  6, 
e.  8,  he  forfctts-200/  a  very  large  Fcnaliy  in  thofc  cnrly 
day*.  And  no  Under-Sheriff  or  Sheriff's  officer  (hall 
pradifc  at  an  atiornry,  during  the  time  he  continues  in 
fuch  office  ;  for  this  wotild  be  a  great  irlet  to  partiftlity 
and  opprellion.  S/af.  1  H.  5.  e.  4.  Biit  ihefe  fa'ucary  re- 
gubtions  are  JhamffHiiy  evaileJ,  by  practifing  in  the 
names  of  other  attoMiies,  and  putting  in  (ham  depuiirs 
by  way  of  nominal  Under- SheriBs ;  by  reaf^n  of 
which,  fayi  Dalun,  the  Under-Sh^riffs  and  Bailiffs  do 
grow  fo  cunning  in  their  fevcra!  ptacc!:^  that  they  are 
able  to  deceive,  and  it  may  well  be  feared  that  many  of 
them  do  deceive,  both  the  King,  the  High-Sheriff,  and 
the  county.  Oalt.  e.  11;. 

See  further,  as  connrfled  with  this  titlo,  this  Dic- 
tionary, titles  Ctfifi/y ;  Cemf  j  Court  I  7cir« ;  ExetK-tien^ 
E/capCt  £ic.  &c.  :  As  alfo  fia.  Abr. ;  Im^e/s  Shtrif,Stc. 
SiiEatpp's  CouKT  IK  LoNDOK  ;  Sec  title 2.W«;/. 
Shi'riff's  Toorn  ;  K.je  7oHmOr  Turn. 
SHERli'TALTy,  viccc^nitatut.]  The  Sheriff-lhip, 
or  time  of  a  man's  bs*ing  Sheriff.  Stat.  14  Car  2.  f,  21, 
SHKRIFi-'WlCK,  The  cx:eut  of  a  Siicriff's  au- 
thority. 

SH  KRIFFGELD.  A  rent  formerly  paid  by  the  She- 
riff ;  itnd  it  is  prayed  that  the  Sheriff  in  hi:  account  may 
be  difcharprd  thcrtof.  R^t.  Fori,  50  Ed.  3. 

SHKUIVF-TOOTH.  Stems  to  be  a  tenure  by  the 
fervifc  of  providing  entertainment  for  the  bhtriff  at  ht» 
County  Courts.  Aw  Pla:.  in  hin.  epud  Crfir.  I4 //  7. 
In  Dtrhypilre,  the  King's  bailtffs  anciently  took  6*/  of 
every  bovate  of  land,  in  the  nnmc  of  S. i e riff- tot' th.  RyU 
Viae.  Pari.  6^3.  .And  it  is  faid  to  be  .1  common  tax  le- 
vied for  the  Sneriff's  diet.  ' 

SHEWING,  wc)y?''<''«-]  Is  fpecially  ufcd  ro  b:  quit 
of  attachment  in  a  Court,  in  plaints  fliewcd  and  noc 
avowed.  Sbt».  Epitom.  wys,  Mohjlraatr 


SHI 


S  H  O 


SHIELD,  JciHim.]  An  inftrument  of  defence ;  (from 
tlje  Sxx./cmiiifti)  to  cover,  or  the  Greek  a-JtiTst.  a  fltiD  ; 
Shields  ancicnily  beiog  made  with  Ikins.  And  hence 
Scura_ge  and  Efcuage.  bee  title  T/aures, 

SHIFTING  USE;  Sec  title 

SHILLING,  Sax. jaili'ig.  Lit. /c/idus.]  Among  the 
iitgUjh  Saxcas  pafTed  but  tor  ^d.  afterwards  ii  contained 
i6/.  and  often  zoi.  In  the  reign  of  King  fVtUiam  1. 
called  the  Conqueror,  a  Shilling  ^^as  of  the  fame  deno- 
minative value  as  at  ihis  day.  Le^.  Hen.  \  :  Dome/Jay. 

SHILWJTE,  Eji  (mcnda  pro  Iranfgrejfiant  faQa  in  na- 
ti'vatn  impng'jarJo.   Momiji.  Rading.  MS.  See  Chiidivit, 

SHIP- MONEY,  An  impofiiion  chirgcd  upon  the 
ports,  town*,ciiiea,  borough;,  and  counties  of  this  realm, 
in  the  lime  of  King  Charles  \.  by  writs  commonly  called 
Ship-writs,  under  the  Great  Seal  ol  EngUndy  in  the  year  | 
1635  and  16:6,  for  the  providing  and  furnilhing certain 
Ships  for  tne  King's  fcrvice,  £^V.  which  was  declared  to 
be  contrary  to  the  laws  and  llatutcs  of  this  realm,  the 
Petition  of  Right,  and  liberty  of  the  Subjeft,  by  fiat. 
t7  Car.  I.  f.  14. 

SHIPPER,  li  a  Dut:h  word  Cgnifying  the  maftcr  of 
3  (hip,  mentioned  in  fome  of  our  llatutes.  We  ufe  it  for 
any  common  fcaman  ;  and  generally  fay  Skipper. 

SHIPS  AND  SHlPI'iNG;  ^te  Na-vigaihn  J3s. 

No  owner  of  a  Ship  (hall  be  liable  to  anfwer  loff,  by 
reafon  of  imbezzling  any  gold,  filver,  jewels,  isc.  uken 
in  or  put  on  board,  or  for  any  forfeiture  incurred,  with- 
out the  privity  or  knowledge  of  fach  oaner,  further 
than  the  value  of  the  Ship  and  freight  due  :  But  uiher 
remedies,  againft  the  malUr  and  feamen  of  fuch  Ships, 
are  not  taken  a\vay.  Stas.  7  Ceo.  z.  e.  15.  As  a  malUr 
or  owner  of  a  Ship  may  have  an  adion  for  the  freight ; 
either  the  one  or  the  otlier  are  anTwciable,  where  goods 
are  damaged  in  the  Ship.  But  wnere  there  are  leveral 
owners,  and  one  difagrees  to  the  voyage,  he  (hall  net 
be  liable  to  any  adion  after  for  a  mifcarrlage,  l^c. 
Csmfu-rt.  I  '6.  Where  the  owner,  and  not  the  Irctghter, 
IS  liable  for  a  lofs  of  gold  fent  by  the  Ship ;  See  2  Stra. 
1251.  Owners  of  Ships  are  liable  for  the  goods  on  account  I 
of  the  freight,  though  robbed  of  them,  and  for  default 
of  the  mailer.  Jnnuly  S6.  Sec  title  Carrier. 

An  action  doth  not  lie  againft  a  man  as  owner,  but  as 
he  KjiX  the  benefit  of  the  freight ;  Jor  when  there  arc  1 
fcveral  owners,  and  one  d*fl'enis  fiom  the  voyage,  he  I 
fliall  net  be  liable  afterwards  for  a  mifcarriagc,  t^c.  1 
jfnn  go:  Ccmh.  117.  Sec  2  Sfrange  Si6.  Where  it  was 
held,  that  f  rima  facie  the  repairer  of  a  Ship  has  his  elec-  j 
lion  to  fuc  the  maftcr  who  employs  him,  or  the  owners ; 
butif  he  underukcs  it  on  a  fpecial  promife  from  either, 
the  other  isdiicharccd.-- As  to  further  matters,  fee  titles 
Na'vigaticn  JSs  \  Naiy,  In/uratue  }  ^arantitu't  If^reci; 
and  other  appcfite  titles. 

SHIRE,  amitatus,  from  the  Ssx.  Jcyran,  to  part  or 
divide.]  Is  well  known  to  be  a  part  or  portion  of  this 
kingdom,  called  alfo  County  ;  I  he  old  Latin  word  was 
fcyra't  iiT\i /cj,r or  t  froi  incite  indieahaniur.  JSism/tt^  6^^, 
King  jHfrid  ki^  divided  this  la^id  ;  and  bis  dtvifion  uas 
in  j'atrayiast  now  called  Shires,  in  ceniurias,  now  called 
Hundreds,  and  dennt&u  "ow  called  Tithing?.  Leg.  Al- 
fred. See  Bmmptcn  956,  and  (his  Difl.  title  Ccunfy. 

Shire-Cl£RK,  Hcthatketps  the  County  Court; 
his  ofHcc  is  fo  incident  to  the  Sheriff,  that  the  Jving  can- 
not grant  it.    Mttten*i  cafe.  4  Jiep» 
+ 


Sh  I  re-Ma  k  ,  or  Sc  y  r  c-Ma  k  ,  Was  anciently  Judge 
cf  the  county,  by  whom  trials  for  land,  t^(,  were  deter- 
mined before  the  Conquert.    La.T.b.  Pirumb.p.  4^2. 

Shikemote,  An  alTcmbly  of  the  County  or  Shire  at 
the  Affizes,  iSc.  See  Scyregemot ;  7uns. 

SHOEMAKERS,  Arc  to  make  tlicir  Ihocsoffnf- 
ficient  leather,  or  forfeit  3/.  ^d.  fiat,  i  Joe.  1.  r.  22. — 
And  all  journeymen  employed  in  mAktiJg  boots,  Ihocs, 
flippers,  or  gloves,  <^c.  that  negleil  ihcir  bu(ine(i,  by 
working  for  any  other  maftcr,  before  they  have  docc  the 
work  fivA  ur.dertakcn,  may  be  commictcd  to  the  houfe  cf 
corredion  for  a  month  ;  fiat.  13  Geo.  z.  c.  8,  Sec  title 
Leather  ;  Manufatlarei. 

SHOOTING-  Shooting  at  perfons  in  any  dwelling-, 
houfe,  orother  place,  ftlony  without  clergy.  Sttu.  gCee.i, 
e.  22,  See  Blaci  Aii.  —  The  elTcnce  of  this  crime 
confills  in  maheicufiy  ihooting :  No  afi  cf  fheoting 
therefore  will  amount,  under  this  ftatute,  to  a  capital 
offence,  unlcfsttbe  accompanied  with  fuch  circumtUncei 
as,  in  ccnllrudtion  of  law,  would  have  amcunird  to 
the  crime  of  murder,  if  death  had  enfued  from  fuch  aft : 
For  there  is  no  fpecies  of  homicide  in  which  malice  fornu 
any  ingredient,  except  that  of  murder  :  It  follci*  ;,  there- 
fore, that  a  Shooting  in  a  tranfport  of  pnfiioD,  excited 
by  fuch  a  degree  of  provocation  as  will  reduce  homicide 
to  the  offence  of  macflaugbter,  is  not  within  the  mean- 
ing  of  the  ftatute.  4  Comm.  208,  «.  cites  Gafiir.eaux\ 
cafe :  Leach  333. 

SHOP,  Sbofa."]  A  place  whTC  anything  is  openly  fold. 

Shop-Books.  Sec  uHc  E'vidence^  cel.  z,  of  the  intro- 
duilory  matter. 

Shoplifters,  Thofc  who  fteal  goods  privately  out 
of  Shops  ;  which  being  to  the  value  of  5/.  titougb  no 
pericn  be  in  the  Shop,  is  felony  without  bsneBt  of  clergy, 
hy  fiat,  to  &  1 1  /i^.  3.  f.  23  :        utle  L/trreny  H.  i . 

aHORLiNG  and  MORLING.  orMOKlLING, 
Words  to  dillir.guiih  fells  of  Iheep  ;  Shoiling  being  the 
fells  after  the  fleeces  are  fhorn  i  JF  the  lheep'&  back  ;  and 
Mofling  the  fells  flayed  otf  after  they  die  or  are  killed  : 
In  fome  parts  of  England  they  underfland  by  Shorhng, 
a  fhecji  whofc  face  u  On  rn  oiF  i  and  by  a  Morling,  a 
Ihcep  that  dies.  fiat.  3  Ed.  4.  f  |. 

SHORTFORD.  The  ancient  cuftom  of  the  city  of 
Exiter  is,  when  the  Lord  of  the  fee  cannot  be  anfwercd 
rent  due  to  him  out  of  bis  tenement,  and  no  diftrefs  can 
be  levied  for  the  fame,  the  Lord  is  to  come  to  the  lenc- 
meiii,  and  there  take  a  ftonc  or  fome  othsr  dead  thing 
of  the  faid  lenemer.t,  and  bring  it  before  the  Mayor  and  • 
Bailiffs  ;  and  thus  he  muft  do  fevcn  quarter-days  fuc- 
celTnely  ;  and  if,  on  the  feventh  quarter  day,  the  Lord 
is  not  fatis6ed  his  rent  and  arrears,  then  the  tenement 
fliall  be  adjudged  to  the  Lord  to  hold  the  fume  a  year 
and  a  day  ;  and  ft-rthwith  proclamation  is  to  be  made  in 
the  Court,  that  if  any  man  chims  any  title  to  the  faid 
tenement,  he  muil  appear  within  the  year  and  a  day 
next  following,  and  fatisfy  the  Lord  cf  the  f;.id  rent  and 
arrears  :  But  if  no  appearance  be  made,  and  the  rent 
not  paid,  the  Lord  comes  again  to  the  Court,  and  pray* 
thar,  according  toihe  cuftom,  the  (aid  tenement  be  ad- 
judged to  him  in  his  dcmcfne  as  of  fee,  which  is  done 
accordingly  ;  fo  as  the  Lord  hsth  from  thenceforth  the 
faid  tenement,  with  the  appurtenances,  to  him  and  his 
heirs  :  And  this  collom  is  called  Shortford  ;  being  as 
much  as,  in  Frenckt  to  foreclofe.  Ixjuk's  Anttq.  Exrt.  48. 

SHREWS- 
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SHREWSBURY,  Reguluions  of  the  driperi  iher*. 
Slat  8  £liz.  c.  7. 

SHRIVED,  or  SHRIEVED,  from  the  Sax./rj/a/i.] 
A  pcniient  pctfon  confeircd  by  a  pricft.  See  CtnftJJir. 

liHROVSD,  ft.ain^^  tf.  If  any  one,  in  taking  up  a 
dead  body,  deal*  inc  ahrowd  or  oihcr  apparel,  irwiil  be 
felony  ;  for  the  properly  lliereof  remaini  in  the  exe- 
cutor, or  whoever  was  at  Ihc  charge  of  the  funeral. 
3  Injl  wo  :  12  Rip.  113:  1  Hal.  P.  C.  535. 

SHRUBS,  Trees  Rook,  I'lan»,Wf.  Dtjinitag;  See 
titles  M I  s  c  M  I  F.  r ,  Muliaom  i—Sltalmg ;  See  Lirccay. 

SIB  AND  SUM,  Sax.]  i.,.  pax  £3*  eeneoraia.  Sft/m. 

SICA,  SICHA,  A  ditch;  from  the  Sax /r,  /aatna. 
Zicn.  ytn^i.  ii.  130. 

SICH,  jkhtium  and  Jthtrut.]  Is  a  Ihtle  currfni  of 
water,  which  ii  dry  in  fuminer;  a  water  furrow  or  gut- 
ter. Mon.  Jfsgl.  ii.  416. 

SlCIU^,  A  fort  of  money  current  among  the  oU 
Ea^lijht  of  the  value  of  td.  Eghtri  in  Oialogc  Jt  Ecdtft- 
ojiica  inj/iiu/icrte,  98. 

SICC  I'  ALIAS,  Another  writ  like  the  former  ;  See 
tides  ^liat ;  Cafia! ;  Procefs^  &C. 

SIDKLINGS,  Mrers  betwixt  or  on  the  fides  of 
ridges  of  .-irablt:  lind.  Man  Angl.\\,  275. 

SlDKSMtoN  ;  See  title  Church^Mardtnt. 

SIKKRA  Lh:ONE,  Settlement  of ;  ^lanjtTradt, 

SI  I*XC&.RIT  TE  SECUaUM.  A  fpecici  of  ori- 
gifial  writ,  fo  called^  from  the  word*  of  the  writ,  which 
direds  the  Sheriff  to  cxuf*  the  defendant  to  appear  in 
Court,  without  any  option  given  him,  frovUed  the  plain- 
tiff ^r-rfi  tht  Shtrij^  j'nuriiy  ctTeftuilly  to  profccute  his 
claim.  Sec  title  Original. 

SIGILLUM;  See  Stal. 

SIGLA,  from  the  Sax.  /fgtl-l  A  fail  iner.tioDed  in 
the  Laws  of  King  EtMdr/d,  24. 

SIGNET,  Fr.]  One  of  the  King's  feals.  ufcd  in 
fealing  his  private  letters,  and  all  fuch  grants  ai  paft 
his  Majtlly's  hand  by  bill  figned  ;  which  fcal  is  always 
in  the  cullody  of  the  King's  fccrctaries,  and  there  are 
foar  clerks  of  the  Signet  office  attending  them.  2  la'K 
5j6.  The  Law  takes  notice  of  the  Sign-manual  and 
privy  Signet.  See  titles  Grant  of  the  King;  Pnny  Stai. 

SIGNIFICAVIT,  A  writ  ilfuing  out  of  the  Chan- 
eery,  upon  certificate  given  by  the  Ordinary  of  a  man's 
(landing  txcommunicatt  by  the  fpace  of  forty  days,  for 
the  Liying  him  up  in  prifon  till  he  fubmit  himfclf  to  the 
authority  of  the  church  :  And  it  is  fo  called,  bccaufe 
Stgnijiccuit  ii  an  emphatical  word  in  the  writ.  Reg.  Orig. 
There  is  alio  another  writ  of  this  name  in  the  regitler, 
dircAcd  to  the  JuHices  of  the  bench,  commanding  them 
to  llay  any  fuit  depending  between  fuch  and  Tuch  parlies, 
by  rLafon  of  an  excommunication  alleged  againll  the 
plaintiff',  iSc.  Reg.  Orig.  7.  And  in  fitzi'^ritr/  we  find 
writs  of  Signifca'vit  in  other  cafes  ;  as  Signifta-vit  fro 
torporii  (i{ltbtrationt,  ice.  F.  N.  B.  Oit  66.  The  com- 
mon  writ  of  Signifca'vtt  is  the  fame  with  the  writ  £x« 
tajamumcalG  capnnJo.  See  that  title. 

SIGNING  of  Ditdi  and  WUh  ;  See  thofe  titles: 

SIGN  MANUAL.  The  fubfcripiion  of  the  King  at 
the  top  of  grants  or  letters-patent,  which  firll  pafs  by 
bill,  ijfc.  Uy_^ai.  1  Mcr.Jf.  2.  c.  6,  If  any  perfon  fliall 
falfely  forge  or  counterfeit  the  Sign-  Manual,  Privy-  fignet, 
or  Privy-feal,  fuch  oflcnces  lhall  be  deemed  high  irea- 
fon.  See  title  Grant  of  tbi  Khig, 


I     SIGNUM,  A  crofs  preflxed  as  a  fign  of  afTcnt  and 
tpprub^iion  to  ft  charter  or  deedf  ufcd  by  the  Soxam* 
\  See  title  Stals. 

I      SIGNS.    The  ci:)zens  of  London  arc  to  hang  out 
Si;jns  at  their  lioufes,  for  th^  better  firding  out  their 
rcfpc£livc  dwellings,  C5'r.  Chart.  K.  Char.  1.  See  titles 
Lt-ttdon ;  PoUte. 
I     SlLEN  TiARIUS,  One  of  the  Privy  Council ;  and 
I  filtHitum  was  formerly  taken  for  (cnveuiut  pri-vatut.  Matt, 
j  Parij^anno  1 17  I.  According  10 /.f.7/^/«'/,  it  is  an  uOier, 
who  fecth  good  ru'e  andy?/<jT.-r  kept  in  Court.  Lit.  Di/1. 

SILK.  The  regulation  of  the  import.nion  and  export- 
ation of  this  article,  forms  one  of  thr  many  complicated 
provifions  of  the  Na-t/igaiion  Jdi,  pafl'cd  from  time  to 
time.— I  be  manuf:idture  of  it  is  in  fome  meaftirc  fub- 
je^tcd  to  the  Exaji  Laivi — And  the  workmen  therein 
are  rcUrainrd  from  frauds  by  the  provificn  of  fcveral 
tfls,  extending  alfo  (many  of  them)  to  other  Manufac- 
tuns. — See  thcle  titles  for  general  idvas  on  the  fubjeA, 
to  develope  which,  more  particularly,  would  here  be  un- 
intercfting  and  unncccITary. 

Si  1. It- Th RowEB ,  and  THitowsrtR,  The  trade 
or  mj  llery  of  thofe  who  wind,  twiil,  and  fpin  or  throw 
Silk,  thereby  fitting  it  for  ufe  :  They  are  incorporated 
by  flatutf,  and  mention  is  made  of  Silk  Winders  and 
Doublcrs,  who  are  members  of  the  fame  ttade.  Stat.  13 
14  Car.  2.  f.  15- — None  fhall  exercife  the  Silk- 
Throwers  trade,  but  futh  as  have  ferved  f-ven  years* 
apprenticefhip  to  it,  on  pain  of  forfeiting  40  /.  a-month. 
Stat.  bilk- Winders,  i^e.  imbcizling  or  detaining 

Silk,  delivered  by  Silk-Throwers,  fball  pay  fuch  damage 
as  a  Juflice  fhall  order,  or  not  doing  it  lhall  be  whipt  and 
fet  in  the  flocki ;  and  the  receivers  are  to  be  committed 
10  prifon  by  a  Jullice  of  peace  till  fatisfa^lion  is  made 
the  party  injured.  Siati.  20  Car.  2.  r.  6 :  8  ^  9  //^  3. 
c.  36.— See  titles  H'tavrr  ,  ManufaHurtt. 

SlLVA-CiEDUA,  Wocd  undtr  twenty  years  growth, 
or  coppicc-wood.  Stat.  45  Ed.  3.  c.  3.  Sec  title  Tithts, 

SIMILITL'DE  OF  HAND-WRITING;  sec  title 
Eutdtn.t,  col.  6  of  the  Introdu^ion,  div  2. 

SIMNEL,  ttr  SIMINELL,/«;W/w,ar/>W/.7/.] 
Is  mentioned  in  the  afTi'e  uf  bread,  and  is  Hill  in  ufr,  c(- 
pccially  in  Ltnt :  1  he  EngUjh  £imncl  is  panii  purior,  or 
the  purett  while  bread.  Stat,  jt  H.  yfi.  j  :  Ord.  pm 
pijfcr'  iKarti  ttrap.  f.  |. 

It  it  faid  to  come  from  the  Lat-^jn/Va,  which  figniftes 
the  fincll  part  of  the  flour:  pana  ftnulagin/.a,  Sinincl). 
bicid.  It  is  mentioned  tn  jfat.  ajt/a  parni,  bread  made 
into  a  Sininell  fitall  weigh  two  (hitliitgs  lets  than  WaftcU- 
bread.  Cv^^til. 

SIMONY, 

Simonia;  Vendiiio  rti  facrtt  ]  So  called  from  the 
rcfemblance  it  is  f;^id  to  brar  to  tiie  fin  of  Simn  Magus  ^ 
Though  the  porcluling  of  liuly  ord-:rs  (ccms  to  approach 
nearer  to  this  offeree.  See  title  Parfnt  11. 

I.  CfSi/nsn/,  gemraUj  i  luhat  fitaU  bt  dttmed  Si* 
annj  ;  and  the  Ptnaltj  ok  thts  Offtmt. 
II.  //mw  far  BsnJi  ef  ReSgnation  arc  iavful  \  anJ 
tbi  Pcvjir  txfrdftd  tver  fuch  Bonat  hj  the 
Court  of  Chaacerj  ;  and  ivwtiftr  the  Ordinary 
ii  eluded  to  accept  a  ktfignatisn  en  Jjcb  Bond, 

See  alio  this  Did.  w^^Rtftgnatun. 

I.  SlUOKY 


SIMONY  I. 


I.  St  MOST  is  defined  to  be  StaJh/a  vthmtas  emttu/i  ^vel 
nxitM'ttJi  aliqu'tJ  fptrituale  ttut  fpintuali  URfuxutn  of-trt  Jub- 
fcchio. — A\\oi;enJiiio  rti Jacra.  And  fooie  authors  mention 
Simony  per  muaaj  trifUx  i  per  atuHui  a  j»/i«a,  i.e.  by 
bribery,  where  money  is  paid  down  for  a  benefice ;  per 
munus  a  lingua,  by  Uvour  and  flattery  ;  per  rieimi  fti  ob- 
/e^.Ja^  t.  e.  by  a  fordid  (ubieclioo  to  tbe  patron,  or  doing 
him  Icrvices:  To  ^hich  has  been  added,  tlto  malting  ut 
prefi^nis,  without  taking  any  notice  of  expecting  a  church 
benefice.  • 

Some  authors  tell  u»  of  a  perfon  who  took  off  the  cap 
of  Gro/nLuit  an  Archbifhop  of  Ah/an,  and  iliaking  it, 
to!d  the  people,  J/fe  Grofulanus  fui  eji  Jlh  tnp*a 
MM  de  alto  Jieo)  eJi  SiiHSKtecuit  fer  mun:is  a 

tnauu,  e-  by  bribery  ;  per  muaus  a  Uaguitt  i.  e,  by  fa* 
vour  and  flattery  ;  per  muaus  ah  ci/e^ui«,  4,  by  a  fordid 
fubjc^ing  himfclf  to  the  patron.  Cttve/i, 

Simony  is  defined  by  Bladjhtie  to  be,  the  corrupt 
prcfcntaiion  of  any  one  to  an  eccIcfiatUcat  bcocGce,  fur 
money,  gift,  or  reward  [or  benefit}.  Jt  was,  by  the 
Canon  Law,  a  very  grievous  crime  ;  and  is  fo  much 
tbe  more  odious,  becaufe,  as  Ciit  obfcrves,  it  is  ever 
accompanied  with  perjury,  for  the  prcfcntcc  is  fworn  to 
have  committed  no  Simony.  3  In,!.  156, 176.  However, 
it  was  not  an  ofiincc  putuDtabl;:  in  a  criminal  way  at  the 
Common  Law,  it  being  thought  futScient  to  leave  the 
Clerk  to  ecdcfialUcat  cenfurcs.  But  as  ihefe  did  not 
».fj:cl  the  Simontacal  patron,  nor  were  ctHcacious  enough 
to  repel  the  notorious  pradice  of  the  thing,  divers  atls 
of  Parliament  have  been  made  to  rellrain  it  by  me.ins 
of  civil  forfeitures;  uhich  the  modern  prevailing  ufagc, 
with  regard  to  fpiritual  preferments,  calls  aloud  to  put 
in  execution.  1  Cemm,  c.  18. 

bimony  is  generaiiy  faid  to  be  the  buying  or  felling 
holy  orders,  or  fomc  ecclefiatlical  bcneficr.  An  cccle- 
fiaftical  benefice,  in  the  larger  fenfe  of  it,  in  which  it  is 
here  uied,  comprciiends  not  only  parochial  benefices,  but 
aU  eccleliatUcai  dignities  and  promotions.  As  by  this 
ofreDce  worthy  and  learned  men  arc  kept  out  of  the 
church  and  a  door  is,  to  the  great  fcand&l  of  religion 
ana  f<rv  iicc  of  morality,  opened  to  perfcns  by  no 
means  qi;  -ified  to  difcharge  the  duties  of  the  facred 
fondlioii,  u  is  of  ihc  utmoll  confequence  to  fociety  that 
it  be  prevented.  Wi:h  a  »ie*  to  this,  canons  were  an- 
ciently msdc,  bv  uhich  a  very  ftrid  oath  was  irjotned  ; 
and  it  ivas  paniihed  with  deprivation  or  difabiluy,  as 
the  calc  rtcjuirtfd. 

Simony  is  mentioned  as  a  thing  fo  deteAable  in  the 
eye  of  the  Common  Law,  that  a  plaimifFin  ^utire  impeJit 
cou!d  not,  before  the  flatulc  of  IVeJIm.  3,  recover  da- 
fflagcj  for  the  lofs  of  his  prcfeniaiicn,  it  being  confidercd 
as  a  thing  of  no  value  ;  nor  could  a  guardian  in  fotagc 
piefent  to  an  advowl'otvin  the  right  of  his  heir,  becaulc, 
as  he  could  take  nothing  for  it.  he  could  not  bring  it 
to  account.  1  Inft.  17,^:  89,/!. 

In  Crj.  Cb.  353,  it  is  faid  that  this  has,  by  the  l.iw  of 
God  and  of  land,  been  always  accounted  a  great 
offence.  In  H-.h.  167,  it  ii  laid  down,  that  a  bof  d  on  a 
Simontacal  contraA  is  ag»inft  Law,  becaufc  ex  turpi 
fittja,  and  evn.'ra  Ifsnts  merej  t  nay,  that  it  is  as  void  as 
an  ufurious  bond,  Khich,  if  paid  by  an  executor,  is  a 
iisnuyfavit.  The  fame  is  held  in  Crs  Car,  429.  In 
Carsh.  251,  fuch  bo.ids  arc  faid  to  be  vrid  as  being  againU 
I2W,  although  they  are  net  fo  declared  by  ibc  itatutc. 


But  as  has  been  alr«ady  remarked,  fir.ce  neuKer  the  con- 

lidrration  of  the  hcincufocfs  of  the  cficnce,  nor  the  pro- 
vificn  made  sgalnft  it  by  the  Canon  or  Common  Law, 
was  futhcicitt  to  put  a  Hop  to  thi>  mifchief,  it  was  at 
length  relirnned  by  the  Siotute  Law. 

By  thcyrW.  31  £/iis.  e.6,  it  is,  for  avoiding  of  Simony, 
enacted,  ih.it  if  any  patron  for  any  corrupt  confider- 
ation,  by  gift  or  prooiife,  dircdiy  or  indirefl.ly,  fliall 
prcfent  or  co'-Uk  any  pcrlDn  to  an  ccdefialtica!  benefice 
or  dignity  ;  fuch  prelenisupn  lhall  be  void,  and  the  pre- 
fentcc  be  rendered  incapableof  ever  enjoying  the  fame  be- 
nefice :  and  t)i.-  C<o«n  Q>all  prefent  to  it  Ibr  that  turn 
only.  The  wordsof  the  iUiutc  arc,  "  that  if  any  perfon 
or  perfcns,  Bodi-^i-po  jiick  rr  cor  i  oraie,  iliall  for  any  fun 
of  money,  ncrtard,  jjiti,  piot.t,  cr  hcn/Jxt^  or  by  realon  of 
any  promile,  agreement,  ^raut,  or  covenant,  of  or 
for  any  fum  of  monry,  rcrard,  gift,  profit,  er  itnefr, 
prffcnt  or  collate  any  perfon  to  any  benefice,  tSc.  evtry 
fuch  pref^ntation,  coUalior,  ihali  be  utterly  void, 
ard  it  lhall  be  lawlal  (or  the  Q^cen,  her  heirs  aed  fuc- 
ceflors,  to  prefent,  unto  fuch  benefice,  and  that 
every  perlon  or  perfonf,  Hodies-poiitick  or  corporate, 
that  fliail  give  or  take  acy  fuch  fum  of  ratiney,  i^e.  or 
tske  or  make  any  fuch  prcmife,  l^c.  Oiall  tbrfett  the 
double  Value  of  one  year's  profit  of  every  fuch  benefice, 
tr'c.  and  the  pcti'oii  lo  corroplly  taking,  <de.  fuch  bene- 
fice, {^£.  ^3>1  be  adjudged  a  difabled  perfon  in  law  to 
enjoy  the  f.»me.**  §  5. 

*'  If  sr.y  perfon  lhali  for  any  fum  of  money,  reward, 
l£e.  admit,  inltitute,  intlal,  induct,  invcll,  or  place  any 
perfon  in  or  to  any  benefice,  ^'r.  every  fucb  perlon  lhall 
forfeit  the  double  value  of  one  year's  profit  of  every 
fuch  benefice,  and  the  fame  fnall  be  void  ;  and  the  patrca 
collate  thereto.  t%  if  the  party  admitted  were  dead.*'  §  6. 

But  if  the  prefcntt*  dies,  without  being  convicted  of 
fuch  Simooy  in  his  life-time,  it  is  enacted  by  jiett.  1  f^. 
is  M.  Ji.  I.  e.  itt  that  the  fimoniacal  contract  fliall  r*t 
prejudice  any  other  innocent  patron,  on  pretence  of  Up^e 
to  the  Ctown  or  othcrAlfe.  Alio  by  the  Jict,  ij  Jun. 
J}.  2.  c.  12,  if  any  perlon  for  money  or  profit  ihall  pro- 
cure, in  bii  frivtf  BUKc,  or  the  name  of  any  other,  the 
next  prcfcntaiion  to  any  -ifing  ccclefiaftical,  and  lhall  be 
prcfented  ihereupcn,  this  :$  declared  to  be  a  fimoniacal 
contratt  ;  and  the  party  is  fubjcrtcd  to  all  the  ecclefi- 
atlical peniltici  of  simony;  is  difabled  from  holding  the 
benefice,  and  the  prefcntition  dcvoivci-io  the  Crown,— 
Before  this  llatute,  it  was  doubted  whether  it  was  Simooy 
for  a  cierk  to  purchaic  the  next  turn  in  a  living  for  himfclf. 

Upon  theie  flatutes  nuny  cfjellions  have  arifen,  wikh 
regard  to  what  is,  ar.d  what  is  not  Simony.  And, 
among  others,  thefe  points  fccra  to  he  dearly  fcltlid : 
I.  That  to  purchaie  a  prcl'cnuiion,  the  living  being  ac- 
tually vacant,  is  open  and  notorious  Simony  ;  this  beiflg 
exprelily  in  the  face  of  the  llatute.  Cro.  Eitx. 
/tttsrgt^.  Lord  tJurd-wiexe  was  of  opinion,  that  the  fale 
of '.n  oJvikv/Ik,  during  a  vacancy,  is  not  within  the  lla- 
tute of  Simony,  as  the  falc  of  the  ne\t  prcfintatioo  is  : 
but  it  is  void  by  the  Common  Law.  ^k&L  26S.  See 
2  Comn.  zz,  iir  u. 

2 .  For  a  ClerA  to  bargain  for  t/j.-  next  prtftJiuttien,  the 
incumbent  bci?g  fuk  and  about  to  die,  was  Simony, 
even  before  the  ilatute  of  Q^eco  rinm.  Hob,  165.  And 
now,  by  :lut  rtat!;tc,  lo  purchak-,  either  In  his  own 
name  or  ancihcr's,  tlie  next  prefcaiaiion,  and  to  bo 
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thereopon  prefented  at  any  future  time  to  the  livingi  is 
diredl  and  palpable  Simony. 

3.  For  a  lather  to  purchafc  fuch  a  prefentation, 
in  order  to  provide  for  bis  fon,  is  not  Simony;  for 
the  Ton  is  not  concerned  in  the  bargain,  and  the  fa- 
ther  is  by  nature  bound  to  make  a  provifion  fur 
him.  Cfo.  Eliz.  686  :  AW  916. — But  where  a  father, 
the  church  hung  voidy  contrafts  with  the  grantee  of  the 
void  turn  to  permit  the  grantor  to  prcfcnt  his  fon»  and  it 
is  done,  this  is  a  fimoniacal  promoiion.  Cro,'Jac,  533. 
So  if  a  faiher,  in  confidcration  of  a  clerk's  marrying 
his  daughter,  dnth  covenant  with  ihe  father  of  the  clerk, 
to  procure  for  him  a  prefentation  to  a  certain  church 
when  it  fliall  become  void,  and  he  is  afterwards  thereto 
prefented,  it  is  a fmioniacal  promotion.  Cro  Cur.  425. 

By  §  8,  of  the  Jiat.  3  1  Eltz..  c.  6,  if  ptrfon^  alfo  cor- 
ruptly rcfign  or  exchange  their  benehces,  boih  the 
giver  and  taker  thall  forfeit  double  the  value  of  the 
money,  or  other  corrupt  confide  ration.  Under  this 
claufe  it  has  been  held,  that  any  refignatton  or  exchange 
for  mt-ncy  is  corrupt,  however  appartntly  fair  the  tranf- 
adioo  ;  as  where  :i  father,  wifhing  that  his  fon  in  orders 
fhoutd  be  employed  in  the  duties  of  his  profcflion,  agreed 
to  fecure  by  bond  the  payment  of  an  annuity  exaflly 
equal  to  the  annual  produce  of  a  benefice,  in  conGder- 
ation  of  the  incumbent's  refigning  in  favour  of  his  fon: 
The  annuity  being  afterwards  in  arrear,  the  bond  was 
put  in  fuit,  and  the  defendant  pleaded  the  fimoniacal 
reGgnatioD  in  bar :  The  Court,  though  they  declared 
that  it  was  an  unconfcientious  defence,  yet  as  the  refign- 
Ation  had  been  made  for  money,  determined,  that  it  was 
corrupt  and  fimoniacal,  and  in  confequence  that  the 
bond  was  void,  ll'oufig  v.  'Joaesy  E.  T,  1782,  cited 
4.  Comm.  c.  4.  p.  6z,  n, 

4.  If  a  fimoniacal  contra^  be  made  with  the  patron, 
the  clerk  not  being  privy  thereto,  the  prefentation  for 
that  turn  (hall  indeed  devolve  to  the  Crown  as  a  punilh- 
ment  of  tke  guilty  patron ;  but  the  clerk,  who  is  inno- 
cent, does  not  incur  any  difability  or  forfeiture.  3  InJI. 
154:  Cro.  Jac.  38  J. 

5.  Bonds  given  to  pay  money  to  charitable  ufes,  on 
receiving  a  prefentation  to  a  living,  arc  not  fimoniacal, 
provid;:d  the  patron  or  his  relations  be  not  benefited 
thereby  ;  for  this  is  no  corrupt  confidcration,  moving  to 
the  patron.  Noy  142  :  S.'ra.  534. 

6.  Bonds  of  refignation,  in  c»fe  of  non-refilence  or 
taking  any  other  living,  are  not  fimoniacal ;  there  being 
no  corrupt  confidcraiion  herein,  bJt  fuch  only  ss  is  for 
the  good  of  the  public.  C'-o  Cor.  iBo.  So  alio  bonds  to 
rcfign,  when  the  patron's  ion  comes  to  canonical  age, 
arc  legal ;  upon  the  reafon  before  given,  that  the  father 
is  bound  to  provide  for  his  fon.  Cro.  Jac.  248,  274: 
but  fee pfji.  II.  ad fiitnn 

7.  Lartly,  Ggfierul  »  re^gn  at  the  Patron's  re- 
qiieft,  were  heretor&re,  by  lrrqu<f_nt  determinations,  al- 
lowed to  be  legal ;  as  ihcj  pollibly  might  be  given  for 
one  of  the  Icgsl  confid.ra'.iuns  before  mentioned;  and 
where  there  h  a  poffibility  th.nt  a  tranfaclion  may  be  fair, 
the  Liw  will  not  in  general  fiippofe  it  iniquitous  without 
proof.  Cro.Cttr.  I  bo:  Sf>a  ziy:  and  fee /oy?  II. — But 
in  the  cafe  of  the  Bifhop  of v. /]^/<-^^,  it  was  ad- 
judged, by  the  Houte  of  Lords,  that  general  bonds  to 
refign  at  the  Patron's  requetl,  are  fimoniacal  and  illegal. 
Hce  prjt.  II.  at/  /item. — At  all  limes,  however,  if  the 
partv  cou'd  prove  the  contrail  to  have  been  a  corrupt 
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one,  fuch  proof  was  admitted,  in  order  to  (hew  the  bond 
fimoniacal,  and  therefore  void.  Neither  would  the  pa- 
tron be  fuffered  to  make  an  ill  ufe  of  fuch  a  general 
bond  of  refignation  ;  as  by  extorting  a  compofition  foe 
tithes,  procuring  an  annuity  for  his  relation,  or  by  de- 
manding a  refignation  wantonly  or  without  good  caufe, 
approved  by  law  ;  as  for  the  benefit  of  his  own  fon,  or 
on  account  of  non-refidence,  plurality  of  livings,  or 
grofs  immorality  in  the  incumbent,    i  :  1  Ej. 

jib.  86,  87  :  Stra.  534  :  2  Comm.  c.  18.  See  pojl.  II. 

The  following  determinations  will  further  elucidate 
this  part  of  the  fubje^. 

It  was  agreed  by  all  the  Juftices,  Trin.  8  Jac.  lh.it  if 
the  patron  prcfent  any  pcrfon  to  a  benefice  with  cure,  for 
money,  that  fuch  prefentation,  t^c.  is  fimoniacal,  though 
the  prefentee  were  m  t  privy  to  it.  12  Rep.  74.— Si- 
mony may  be  by  compact  between  firangers,  without 
the  privity  of  the  incumbent  or  patron.  1  Cr«.  331: 
Hob.  165  :  Ncy  22  :  3  I»J}.  153. 

A  donative  is  not  within  the  words  of  the  fiatute;  yet, 
as  a  corrupt  prefentation  thereto  is  within  the  mifchief 
intended  to  be  thereby  remedied,  it  is  within  the  mean- 
ing of  it.  Cro.  Car.  331.  For  the  fame  reafon  the  cor- 
rupt promoting  to,  or  obtaining  of  a  curacy,  has  beca 
held  to  be  Simony.  C^n^.  485. 

This  offence  is  more  frequently  committed  when  a 
church  is  void  ;  but  it  may  be  committed  when  it  i^ 
full.  If  a  contract  be,  when  a  church  is  full,  te  give  a 
fum  of  money  for  a  prefentation  to  it,  when  it  fiiall  be- 
come  void,  this  is  a  fimoniacal  ccntraft.  1  Bro^nl.  7, 
So  the  buying  when  a  church  is  full,  with  intent  to  pte- 
fent  3  certain  pcrfon,  and  the  prefenting  that  pcrfon 
when  the  living  becomes  void,  is  Simony.  Lane  102  : 
A'cy  25.  So  the  purchafe  of  the  i-.ext  anjoiJana  of  a  church 
when  the  incumbent  is  fick  or  near  dying,  with  intent  to 
prefent  a  certain  pcrfon,  and  the  prefenting  him,  is  Si* 
mony.  Jflmh  63  :  Noy  25  :  Hughes  390.  But  the  pur- 
chafe of  an  advovj/on  in  fee,  when  the  incumbent  was  on 
bis  death-bed,  without  any  privity  of  the  clerk  after- 
wards prefented,  has  been  held  not  (O  be  fimoniacal ;  and 
not  to  vacate  the  next  prefentation.  2  Black.  Rep.  lo^z. 

From  ail  thcfe  authorities  it  appears,  that  although  ic 
be  la^vful,  except  in  the  cafes  excepted,  to  purchafe  the 
next  avoidance  when  a  church  is  full,  there  is  great  dan- 
ger of  being  guilty,  at  lead  in  foro  eon/cientitc,  of  this 
ofience.  It  is  fit  it  Ihould  be  fo,  elfe  men  would  be  for 
ever  purcbafing  for  their  fons  and  friends,  and  the  almoft 
neceliUry  confequencc  of  fuch  a  traffic  in  livings,  would 
be  the  filling  the  church  with  very  improper  perfons. 
4  AVio  Alir,  469. 

It  is  equally  Simony  where  the  prefentation  is  by  a 
perfon  ufurping  the  rtglit  to  prefent,  as  if  it  bad  been  by 
the  perfon  having  :i  good  right.  3  laji.  153.  So  if  a 
prefentation  be  by  one  ufurptng  the  right  of  patronage, 
and  pending  a  quare  impedit  for  removing  his  clerk,  wtio 
is  after  removed,  the  living  is  fold  ;  this  is  Simony, 
for  the  church  was  never  full  of  that  clerk:  And  by 
this  means  the  flatute  might  bccliided,  for  it  would  only 
be  getting  an  ufurper  to  prefent  while  the  living  was 
void,  and  then  felling  it.  3  Lev.  115:2  ytni.  52,  ,\ 
corrupt  contra^  with  the  wile  of  the  patron  is  fimoniacal. 
although  the  patron  is  not  privy  to  ic.  i  Rol.  Rep.  255  : 
Cro.  Jac.  585.  If  a  ckrk  coniraSs  10  give  money  for 
being  prefented  to  a  church,  and  is  after  prefented  gratis, 
this  is  Simony.  Latit  103.  In  this  cafe  the  clerk  is  an 
4  S  unhc 
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unfit  perfen,  for  having  at  ihst  lime  been  capable  of  in- 
tending to  buy  a  living  coitupily.  It  ilia  implies  Conic 
ilefeCi  in  bim  ;  Icr  the  preiimipuon  i;,  ihat  ptrrcns  well 
quatiActl  always  hs  prclerred,  and  hive  thererore 
no  need  to  purchafc.  This  oficncc  miy  be  by  a  cor- 
jupt  contract  between  ilrangcrs,  even  u-hcn  neither  ihc 
patron  nor  incumbent  h  privy  to  it  ;  for  if  there  be  a 
corrupt  coniracl,  it  matters  not  by  whom  it  is  Tr>:tdc  : 
But  in  this  cale  the  prefcntee  is  not Jlmoitiaivit  and  only 
fimisifici  premtiut^  Cro*  Car,  ^ji  :  Sn/.  329  ;  3  l^v.  337: 

If  a  tiranger>  the  church  being  void,  contr&fts  with 
the  patron  fcr  a  gr.-iat  of  the  void  turn,  and  prcfcnts  a 
clerk  not  privy  10  ihe  ctnlraiit ;  yc(,  iJihci-gh  the  giatii 
being  of  a  cliofe  in  action,  is  voidi  :ts  the  incumbent 
comes  in  by  a  limor.iacal  contraO,  he  is  not  to  be  cun- 
fidered  as  an  ulurper,  but  as  one  fimonmct  prormtji. 
C  o.  E/iz.  788. 

By  the  31  £l'z.  c.  6,  corrupt  elcflions  and  re- 
fignations,  in  Colleges,  Hol'piials,  and  other  clecmofynary 
Corpora:iori$,  are  alfo  punilhcd  with  forfeiture  of  double 
the  value,  vacating  the  pbcc  or  oiHcc,  and  a  devoluiion  of 
the  right  of  election  for  that  turn  to  the  Crown.  ^§  7.,  3. 

In  an  adion  by  the  Incumbent  for  the  ufe  and  occu- 
pation of  his  glebe,  the  defendant  cannot  give  in  e\'i- 
dence  the  fimoniacal  prcfentation  of  ihc  plaintiff.  5  Tirm 
Rep.  4,  But  it  may  be  given  in  evidence  by  a  dciendant 
who  is  fued  for  the  tithes.  tJoB.  16S.  See  i\i\eRfJiJcnce, 

II.  Premising  that  it  has  finally  been  determined, 
that  Gineral  Sends  of  Rejtgnation  are  Jimoniacal  and  ille- 
gal, in  the  cafe  ilated  at  the  end  of  this  divilion  ;  it  may 
be  ufeful  \D  prcfcrve  the  foilowing  feriesof  decisions  and 
reaibning  on  the  whole  o(  this  part  of  the  fubje^t. 

A  Bond  of  Rcfignation  is  a  bond  given  by  ihepcrfon 
intended  to  be  prcfented  10  a  benefice,  with  condition 
to  refignthc  fame  ;  and  is  fpcciil  or  general.  The  con- 
dition of  a  fpccial  one  is  to  relign  the  benefice  in  favour 
of  fome  certain  pcrfon,  as  a  fon,  kinfman,  or  friend  of 
the  patron,  when  he  fhall  be  capable  cf  taking  the  fame. 
By  a  general  bond,  the  incumbent  is  bound  to  rcfign  on 
the  requL-ft  of  the  patron.  4  Ne-'M  Ahr.  470. 

A  bond  with  condition  to  reiign  within  three  months 
after  bring  rcqucfled,  to  :hc  intent  that  the  patron  might 
prefent  his  fon  when  he  fhould  be  capable,  was  held 
good  ;  and  the  judgment  was  aflirmed  in  the  Exchequer 
Chamber;  for  that  a  man  may,  without  any  colour  of 
Simony,  bind  himfelf  for  good  reafcns,  as  if  he  (.ikes  a 
fccond  benebce,  or  if  he  be  ncn-refident,  or  that  the  pa- 
tron may  prefent  his  fon,  to  rt-fign  :  But  if  the  condition 
hsd  been  to  let  the  patron  have  a  leafc  of  the  glebe  or 
tithes ,  or  to  pay  a  fum  of  money,  it  had  been  nmoniaca). 
Cro.  yac.  248,  yoKtJ  V.  La-Mreace. 

The  c'otftrinc  laid  down  in  Jones  and  Lawrenci,  which 
was  in  the  cafe  cf  a  fpecial  bond,  was,  not  many  years 
after,  extended  to  that  of  a  general  bond,  and  the 
judgment  in  this  lall  was  alfo  affirmed  in  the  Exchequer 
Chamber  Cro.  Car.  180,  Babingun  v.  li'ccd. 

The  authority  of  thofe  two  cales  having  been  repeat- 
edly rcccgnifed,  at  length  it  was  confidcrcd  as  a  point 
fettled,  that  a  general  bond  of  rcfignation  was  good,  and 
the  Court  have  even  refufed  to  let  the  validity  of  it  be 
called  in  qneftion.  Str.  227,  PaU  v.  Ccunte/s  of  CarliJIt. 

If  a  bond  of  rcfignation,  which  ought  only  to  be 
made  ufe  of  to  keep  the  incumbent  to  rcfideacc  or  good 


behaviour,  be  made  an  improper  ufe  of,  the  Court  of 
Chancery  will  imcrpofe.  Chan.  i'w.  513:  x  Chan, 
Rep.  — A  perpetual  injundlion  was  granted  againft 
fudi  ,1  boi^d,  becaufc  it  appeared,  on  hearing  the  caufr* 
that  the  patron  liad  made  ufe  of  it  to  prevent  the  incum- 
bent from  demanding  bis  tithes.  1  Fern.  411. 

An  itijun^tion  has  been  granted  where  an  ill  ufe  has 
been  nude  ol  the  bond,  i.  e.  by  taking  an  annuity  fruni 
the  incLmhtnt,  for  the  ofe  oi  the  nephew,  for  whom 
the  living  was  initnJed.  Str.  534. 

A  bi'l  being  brought  to  be  relieved  againft  a  jodg- 
xntttX  obtained  on  a  btnd  to  lefi^n  upon  requefl,  it  ap. 
pc.irrd  to  have  been  cifered  to  the  incumbent,  that  if  he 
would  give  70c/.  he  ihould  not  be  fued  upon  it.  Satlf- 
la^tion  w;is  ordered  to  be  entered  upon  the  judgment, 
and  a  perpetual  injunflicn  was  granted.  A  new  bund  of 
rcfignation  in  penalty  of  sec/,  a  much  lefs  fum,  was  in< 
deed  dfcreed;  but  no  adion  was  to  be  brought  on  i( 
without  leave  of  the  Court :  And  the  Lord  Keeper  laid* 
I'.c  did  not  know  ihnt  iuch  bonds  were  ufcd  before  the 
ilaiute  ;  that  ihey  had  been  fmce  allowed  only  to  prc- 
fcrve the  benefice  for  the  patron  himfelf,  or  fomc  child 
or  ffiend  of  his,  or  to  prevent  non-refidencc  or  a  viticui 
couif^  of  life  in  an  incumbent ;  and  that  though  a^nd 
be  10  refign  generally,  he  would  not  alloiv  it  to  be  put  in 
fuir,  unlcls  lome  fuch  rcafon  was  Ihcwn  for  requiring  a 
refignation,  becaute  a  door  would  be  thereby  opened  for 
Simony.  E<^.  Ca/ci  Abr.  86. 

On  a  bill  to  be  relieved  againd  a  judgment  on  fuch  a 
bond,  the  defendant  proved  mi/behaviour,  and  it  was  for 
that  reafon  difmifTed.  Eq.  Cafet  Abr.  jsS.  So  a  bond  to 
refign  on  rcquell  ftiall  not  be  made  ufe  of  to  turn  out 
the  incumbent,  unlefs  ihete  be  ncn-refidcnce  Or  grofa 
milbehaviour ;  and  if  any  other  ufe  be  made  of  it,  the 
Court  will  grant  an  injunflion.  Cbanc.  Pre:.  513. 

Even  when  it  feemed  to  be  fettled,  that  foch  bonds 
were  good  both  in  Law  and  Equity  ;  a  queAion  arofe, 
whether  the  Ordinary  was  obliged  to  accept  a  rcfign- 
ation on  fuch  a  bond  I  It  was  faid  to  be  in  the  power  of 
the  Ordinary  to  difcourage  the  ufe  of  fuch  bonds,  for  he 
might  refufe  to  accept  a  refignation  made  by  conllraint 
of  one  of  them.  Watj.  Com.  Inc.  24. 

The  Bithop  refufed  to  accept  a  refignation  on  fuch  a 
bond,  and  ordered  the  incumbent  to  continue  to  ferve 
the  cuie,  declaring  that  he  would  never  conntcnance  fuch 
unjull  prailices.  zChsn.  Rtp.  39S.  .^n  Ordinary  is  no{ 
obliged  to  accept  a  refignation  on  fuch  a  bend,  unlefs 
there  be  jult  caufe  to  turn  the  incumbent  out  of  the  be- 
neiice.  Chan.  Prtc.  ^\-^^ 

A  gr&iit  was  to  a  cleric  of  the  two  firft  of  three  liv- 
ings  which  Ihould  fall,  provided  he  was  capable  when 
they  did  fall  of  holding  them.  In  order  to  make  him- 
felf capable  of  taking  ore  of  ihcfe  benefices,  Griff.th  the 
clerk  tendered  a  refignation  of  another  benefice  to  lh« 
Ordinary,  but  he  refufed  10  accept  it.  One  of  the  quef- 
tions  made  in  this  cafe  was,  whether  the  Ordinary  was 
obliged  to  accept  this  refignation.^  it  was  infided  on 
one  fide,  that  no  cafe  could  be  adduced  to  fhew  that  the 
Ordinary  can  arbitrarily  refufe  to  accept  a  rcfignation  of 
a  benefice.  On  the  other  fide,  this  objetJlion  was  an- 
fvvered,  with  faying,  that  the  plainefl  points,  having 
fcarce  ever  been  called  in  qu-ftion,  arc  fupportcd  by  the 
feweft  authoritic!.  No  decree  was  made  as  to  this 
point  i  but  Lord  HardiKuke  intimated  it  once  or  twic« 


h  (Irongly  to  be  liis  opinion^  that  ilic  Ordiniry  ncgnt  10 
have  acccpicd  ihs  rdignaiion,  th.n  he  did  afcefwardi 
xcccpc  ic.  This  was  not  indeed  in  the  c-ife  of  3  rclign* 
ation  bond  ;  buckwai  perhaps  a  ftroogcr  cafe.  Rrciirt^- 
Aarit  {M.ir^,)  V.  Qnfiih.Pajih.  27  Gca  2.  And  fee  more 
fully,  ih'ii  DuTionarj ,  title  Re/ignaihn. 

Whsccver  doubt  was  entercained  as  to  the  Ordinary's 
being  obliged  to  accept  arcfignation  onfuch  a  bond,  two 
points  were  determined  ;  thai  tht  patron  cojid  not  pre- 
fcnt  again  tiil  he  h:id  accepted  it ;  and  that,  wtiether  he 
did  or  not,  the  obiigur  was  liable  to  the  penalty  of  the 
bond,  if  he  uniertoolc.  as  is  ufuail/  done,  for  the  ac- 
ceptance of  the  Ordinary.  4  AVif  khr.  473.  If  a  pre- 
fenCation  be  made  before  the  Dithop  accepts  the  reftgn- 
atton  of  the  latl  incumbent,  it  is  void.  A'cj>  147:  Cro. 
Jac.  198.  If  the  obligor  binds  hiinfdf  to  refign  a  bcne- 
Ace,  it  is  upon  him  to  procure  the  Ordinary's  accept- 
ance  of  his  refignacion.  Lutiv.Og ^. 

To  an  a£lion  upon  a  bond,  with  condition  fo  to  reHgn 
on  request  thai  the  patron  may  prefent  again,  it  was 
pleaded,  that  the  Ordinary  wouUl  no^  accept  the  de- 
fendant's rcfignation.  On  a  demurrer,  this  plea  was 
held  bar! ;  aftd  ptr  Cur\ it  Ihould  have  been  averred  that 
the  Ordinary  accepted  the  refignanon ;  lor  lii*  accept- 
ance being  (as  is  laid  6o^  n  Crs. 'Jac.  19S. )  necefHiry 
to  complete  the  rcfignation,  it  wa^  the  duty  of  the  obli- 
gor, who  undertook  to  refign.to  procute  this.  So  if  one 
ondcrtakes  to  enfeoff  another,  he  undertakes  to  make 
livery  as  incident  theieto.  The  Bilhop,  as  to  the 
obligee,  is  a  ftranger  ;  and  if  an  obligor  undertakes  for 
the  a^l  of  a  ftranger,  he  is  at  his  peril  (as  is  held 
I  Saund.  115.)  to  procure  it,  Reports,  Hil.      ii.  z. 

He/:utf  V.  Grajt 

The  refult  of  the  whole  fcemed  fully  fettled,  that 
bonds  of  refignation  were  good  in  Law,  and  that  Kquity 
would  retrain  all  improper  ufe  of  them;  The  writer 
from  whom  iheaboire  abridgmer.:  is  taken  remarks,  ihat 
tho'  it  is  not  always  true,  yet  it  is  much  oftcner  fo  than 
fupcrficial  and  hafty  thinkers  imagine,  that  the  Law,  and 
particularly  that  part  uf  it  whicti  is  deduced  from  judicial 
determinations,  is  founded  in  folid  re»fon  ;  and  it  may 
perhaps  be  ftiewn  that  it  is  fo  in  liie  prcient  cafe.  The 
attempting  this  will  at  lead  be  excufabte,  hecaufe  fome 

treat  and  good  men  have  cxprefTcd  their  diflike  of  thcfi: 
onds.  4  Sf-Lv  Mr,  473. 
The  principal  of  the  parucular  objcclioos  was  that 
which  is  reported  to  have  fallen  from  //;//  Ch.  J. 
{Comb.  39+.)  a  refignation  bonl  ccme*  as  near 

Simony  as  pofltble  ;  it  being  eafy  10  pri<'jre  a  round 
fum  cf  money  iherrby.  By  making  the  penalty  of  the 
bond  adequate  to  the  value  of  the  btntlice,  aHdagieeing 
privately  that  the  money  lhall  be  p-id,  it  wouM  without 
doubt  be  an  oblique  way  of  felling  it,  and  mt-rc  than  comc 
iicir,  tor  it  would  be  downnghi  Simony.  If  there  uas 
no  other  way,  (it  was  argued,)  or  cot  at  tafy  a  one,  to 
£0  the  fame  thing,  this  ohjertion  w>iu!d  \u*  Infurm'junt- 
able;  but  if  there  was,  it  cou'd  ncvtr  bco'  much  imparl- 
ance to  rtop  this  ep.  The  fasir  clerk,  whole  co'ifcicncc 
would  allow  him  to  dot'ni  ,  ffi'^.u  a-  well  aj^ancc  ihe 
money  agreed  upon  at  firJl ;  or,  if  thot  did  not  fuit  him, 
give  an  abfolutc  bond  to  pay  the  money  at  a  future  day. 
;',s  the  fame  crlms  might  iltll  be  committed,  and  with  as 
inuth  ftcrefy,  what  good  end  would  it  anfwer  to  prohibit 


fuch  bonds,  which,  as  \i  allo-.ved  by  s!I,  rasy  b;  mac!*.' 
ufc  of  by  a  patron  to  punifli  iieglefi  of  duty  or  Immoral 
condu^^  in  the  incumbtn:,  atd  for  other  good  purpofei  i 
\  New  Mr.  473.474. 

Anotiier  objcdion  is,  thai  when  the  patron  takes  a 
general  bond  of  rciignation,  it  is  only  a  prefent^iion  du- 
ring pleafure.  Be  it  fo  (it  has  been  ar.fwcrcd) ;  and  fup- 
pofc,  which  is  the  utmoll  taat  can  be  fuppufed,  that  it 
is  not  taken  with  a  defign  to  a^e  the  incumbent  into 
greater  care  in  the  dil'charge  of  his  duty,  but  to  let  feme 
friend  or  relation  aftrrw.'^rds  into  the  brncficc  :  Jt  by  no 
means  ncceH'arily  follows  that  the  church,  which  is  the 
grand  thing  to  be  guarded  againH.  uill  therefore  be 
filled  with  an  unlit  perfon.  If  the  fucccflbr,  which  may 
be  the  cafe,  is  better  qualified  for  the  ofnce,  the  inie.vlls 
of  religion  will  be  advanced  by  the  exchange.  If  he\ 
be  not  fo  well  qualilied,  it  is  a  misfortune  ;  but  it  is  fuch 
a  one  as,  in  the  prcfcat  circjmilance^  of  things,  cannot 
be  entirely  prevented.  While  inc  right  of  patrorage, 
or  while  human  nature  continues  as  it  is,  there  will  be 
millakes  in  judgment,  and  patrons  will  be  inJuced  by 
partiality  to  judge  too  well  of  the  abilities  of  a  relation 
or  fricrd  ;  but  it  makes  no  difiercnce  whether  cither  of 
ihcfc  happens  when  ihe  benefice  is  at  firft  void,  or  at 
any  g'ven  time  after  :  or  if  there  be  any,  it  is  in  favour 
of  the  prafiicc,  for  the  mtfchief,  for  fo  long  at  Icaft  as 
the  firil  incumbent  holds  the  living,  is  thereby  poft- 
poned-  4  Nfvj  Jhr.  474, 

Thefe  arguments  arc  now  however  finally  put  at  reft. 
For,  in  the  great  ctfe  of  tbi  Bijlr.p  cf  Loitden  v.  Ffyttht, 
it  was  determined  bv  the  Houfe  ot  Lords,  that  a  Qentral 
BcnJ  tf  liifs^tzuihrn  is  fimoniical  and  illegal-  The  cir- 
cumJlances  ct  that  cafe  were  briefly  thefe  :  Mr.  F.  the 
patron,  prcfcntcd  Mr-  E^rf^  his  clerk,  to  the  Bifhop  of 
LoHiiaa  for  in!li;mion.  The  LiHicp  refufed  to  admit  the 
prefentation .  beciufe  Mr.  Eytt  had  given  a  general  bond 
of  refignation.  Upon  this  Mr.  Ffyiche  brought  a  ^art 
VKpiaii  againft  the  Cifliop  ;  to  which  the  Bifhop  pleaded, 
that  the  prcfcntaiion  was  fimoniacal  and  void,  by  rcafon 
or  the  bend  of  refignation  ;  and  to  this  plea  Mr.  Ffyuhe 
demurred.  From  a  fcries  of  judicial  dciifton;,  (many  of 
llicm  noticed  above,)  the  Court  of  Common  Pleas  thoughc 
chemfelvcs  bound  to  determine  in  his  favour;  and  that 
judgment  was  al^irmed  by  the  Court  of  King's  Bcncli. 
But  thefe  judgments  wel-e  afterwards  reverted  by  the 
Houfe  of  Lords.  The  piincipal  quetlion  was  this,  t-.^. 
whether  fucb  a  bond  was  a  m-.'nr.T,  gtf'tt  prajii,  or  titntiitt 
to  the  patron,  under  fiat,  Ei/z  ^  6  i  If  it  wcrc'fo, 
the  ftatutc  had  decUrtd  the  ptefeniaiton  to  be  fimoniacal 
and  void,  i^uch  a  bond  is  fo  mantfclUy  inrcndrd  by  the 
parties  to  be  a  hj.r'i  to  the  p.Kron,  that  it  fecms  fur- 
I  prifri^  that  ii  fhouid  have  been  ever  argued  -and  decid* 
L  cd,  tnai  it  waj  not  a  ^r^.^iV  within  tht  meaning  ofth< 
'  Itaiutc.  Vet  many  IcartteJ  men  have  exprcficd  thera- 
i  feivni  diiiiaiisncd  with  this  dei^rmin.iiioa  of  the  Lords, 
I  and  arc  of  0)>ii)io:i  that  their  jcdgmcnt  would  be  different 
if  the  quefliun  were  brought  betore  them  a  fecond  time, 
but  it  is  generally  ucdcrflood  that  the  Lord^.  from  a 
if^aid  to  their  dignity,  a:.d  to  prcfcrve  a  conhftcncy 
!  ill  ihcit  judgments,  lAidne^er  permit  a  qceilion,  whicti 
they  have  once  decided,  it)  be  ag.Vm  debau;d  in  their 
Houfe.  Sec  z  Ccmir.  c.  iS.  f.  »8o,  n-  ;  and  £ro.  P.  C. 
Svo.  ed.  title  Clt.-^r.  r.i.  5*  where  it  appeals  that  Six 

4  i>  2  jodtfC} 


Judges'  delivered  their  opinions  in  favour  of  the  bond, 
and  only  two  againfl  it.  The  decifion  of  the  Houfe  was 
made  by  a  divilion  of  19  to  18. 

In  fubfequcnt  cafes  it  has  been  determined*  that  a 
bond  given  by  an  incuoibenc  to  the  patron  on  prcfcnt- 
ation,  to  refidc  on  the  living,  or  to  relign  if  he  did  not 
return  to  it  after  notice^  and  alfo  not  to  commit  wafle. 
i^t.  on  the  parfonage-houfe,  was  good.  ^Tcrm  Rif'.j'A. 
And  where  a  bond  was  given  to  rcHgn  a  rcdtory  when 
the  patron^s  Ton  came  of  age,  and  before  that  time  to 
rclidc  and  keep  the  chancel  and  reAory-houfe  in  repair; 
k  was  decided  by  the  Court  of  King's  Bench  in  favour 
of  the  bond,  without  argument.  4  Ttrm  Rtf.  359. — 
Though  it  is  fuggeftcd  thai  this  decermination  was  ex- 
pected to  be  carried  by  appeal  to  the  (loulc  of  Lords, 
It  is  believed  the  parties  acquiefced  in  it,  on  the 
grounJ  that  it  eHcntially  differed  from  that  of  the  Bijlip 
tf  Lcn.icn  V.  Fjjtcbt.  See  2  Comm.  e,  18.  /.  zSo,  n: 
Treat,  fy.  f.  4..  ^$,11. 

SIMPLE  CONTRACT.  Debt  bt.  Debts  by 
Simplf-conirafl  are  fuch.  where  the  ConcraA  upon  which 
the  obligation  arif'es.  is  neither  afcerialned  by  mailer  of 
record,  nor  yet  by  deed  or  fpecial  inflrunient,  but  by 
mere  oral  evidence*  the  moll  haiplc  of  any  ;  or  by  notes 
unfcjled,  which  are  capable  of  a  more  eafy  proof,  and 
(therefore  only)  better  t^i^in  a  verbal  promife.  2  C«mm. 
t.  to  p.  466.  See  titles  JJJitmpfit ;  Frauds  Sec 

StwrLE-LARCEN  Y  ;  See  title  £«3rr/«f. 

SIMPLEX,  fimple,  or  Angle;  as  Charta  fmpUx  is 

1  deed-poll,  or  fingle  deed. 

Simplex  Bensficium,  A  minor  dignity  in  a  ca 
thcdral  or  collegiate  church,  or  any  other  ccclefiaflical 
benefice  oppofed  to  a  cure  of  fouls;  and  which,  therefore, 
K  confiAcnc  with  any  parochial  cure,  without  coming 
under  the  name  of  pluratiiiei. 

Simplex  Jvsticiarius;  This  ftyle  was  an- 
ciently ufed  for  any  puifne  Judge*  that  was  not  chief  in 
any  Court :  And  there  is  a  form  of  a  writ  in  the  Rt' 
lift<rt  beginning  thus 1,  Joijn  Wo9it  a  JimpU  J*t^g£  of 
the  Court  of  Common  Pleas,  l£c. 

SIMUL  CUM  :  togttbn  iw/i-.]  Words  ufed  in  in- 
didments,  and  declarations  of  trefpafs  againA  feveral 
perfons,  where  fome  of  them  are  known,  and  others  not 
known  :  As,  the  plainiilF  declares  againll  A  B.  the  de- 
fendant, together  with  C. /)  ,  £./*.,  and  divers  others 
nnknown,  for  that  they  cummittcd  fucb  a  trefpafs,  bV. 

2  Z/7.  Ahr.  469.  If  a  writ  ii  generally  againll  two  or 
xnore  perfons,  the  platniiflf  may  declare  agatnll  one  of 
tbem,  with  a  ftmul  tum\  but  if  a  man  bring  an  original 
writ  againll  one  only,  and  declares  wiih  iTfimiil  rum,  he 
abates  his  own  writ.  Camher,  260.  See  titles  d£lion\ 
yoittJer  in  ASton. 

SINE  ASSENSU  CAPITULI.  A  Writ,  where  a 
3ilhcp,  Dean,  Prebendary,  or  Mailer  of  :|a  hofpital, 
aliens  the  lands  boldea  ia  right  of  hii  hiOioprick:  dean- 
ry,  houi'c,  i3<.  without  the  affcnt  of  the  chapter  or  fra- 
cerniiy  ;  in  which  cafe  his  fucccffor  (hall  have  this  tvrit. 
F.  N.B.  195.  And  if  a  Bifhop  or  Prebendary  be  dif* 
feifed,and  auerwards  he  roleafcth  to  the  dilTcifor,  this  is 
an  alienation,  upon  which  may  be  brought  a  writ  Or ^nt 
c^nfu  cafituli :  But  the  facceffor  may  enter  upon  the 
diflctfor,  if  he  doth  not  die  feiied,  notwithtlanding  the 
releafe  of  his  prcdeceffor ;  for,  by  the  relrafc,  no  more 
palTeth  ihao  he  may  rightfully  rcleafc.    A  pcrfon  may 


have  thU  writ  of  lands  upon  demifei  of  fereral  predc- 
celTors,  t*ff.  AVio  Hat.  Br.  432. 

SINE-CURE,  Is  where  a  Reaor  of  a  parilh  hath  k 
\'icar  under  him,  endowed  and  charged  with  the  Cure  ■* 
fo  tUat  the  Reflor  is  not  obliged  cither  to  doty  er  refid. 
encc.  And  when  a  church  is  fallen  down,  aod  the  pa- 
rilh  becomes  dcllitute  of  parifliioners,  it  is  faid  to  be  a 
Sine  curt.  H'mJ*!  Inj}.  153.  See  title  Par/im  I, 

Sine  Die,  without  day;  See  tide /)ar. 

SINGLE  BOND,  SmpUx  Ohiigatie.  A  deed  where- 
by  the  obligor  obliges  himlclf.  his  heirs,  executors,  and 
adminiflrators,  to  pay  a  certain  fumof  money  to  another 
at  a  day  appointed.  See  title  BenJ. 

SI  NON  OMNES.  A  Writ  on  affbciationof  Jufticei. 
by  which,  if  alt  in  commifDon  cannot  meet  at  the  day 
atfigned,  it  is  allowed  that  two  or  more  of  them  may 
finifli  the  bufinefs.  Reg.  Qng.  20;:  F.  N.  B.  1S5.  And 
after  the  writ  of  aflbciation,  it  is  ufual  to  make  out  a 
writ  of  Si  noM  emnes,  dire^ed  to  the  firft  JoHices,  and 
alfo  10  thofe  who  are  fo  aflbciated  to  them;  which,  recit. 
ing  the  purport  of  the  two  former  commtffions,  com- 
mands the  JulKces,  that  if  all  of  them  *aff«ar  conve- 
niently be  prefent,  fuch  a  number  of  them  may  proceed 
i^c.  F.  N.B.  III.  Sec  title  AJt/ei.  &c.  ' 

SINKING  FUND;  SctUtleNaiioHal  Dfit, 

SIPESSOCNA,  A  Franchife,  Liberty,  or  Hundred. 
Leg.  Hem.  1.  cap.  6:  Rcr.  Pari.  16  //.  2.  Sitie/oca. 

SI  RECOGNOSCAT,  A  Writ  that,  according  to 
the  old  Books,  lay  for  a  crediitr  again!!  his  debtor,  who 
had  acknowledged  before  the  Sheriff  in  the  County. 
Court,  that  he  owed  his  aedicor  fuch  a  fum  receircd  of 
him.  OUSat.  Br  6S. 

SITE  ;  See  Sate. 

SITHCUNDMAN,  Sax.'\  Such  a  man  a*  had  the 
office  to  lead  the  men  of  a  town  or  parifti.  Leg.  /iw, 
(ap.  56.  Dugdale  fays,  that  in  War^xtckfbire  tbe  Hun- 
dreds were  formerly  called  Sithe/ixc  ;  and  that  Sitb/stunJ" 
mam  and  Siii^cundmiut  was  the  chief  officer  »ithiD  (uch 
a  division,  i,e.  the  High  Conllable  of  (he  Huodred. 
Dugd.  Aitif.  iranv. 

SITHESOCA;  See  SipeJicM. 

SIX  CLERKS  IN  CHANCERY;  Officers  in 
Chancery  of  ancient  continuance  ;  who  were  heretofore 
fpiriiual  perfons,  as  may  appear  by  Jlat.  i4£^  15  /fc*.  8, 
which  wai  made  to  enable  them  to  marry.  Th;y  tranf- 
a£t  and  h\e  all  proceeding!  by  bill  and  aofwcr  ;  and  alfo 
iffue  fome  patcnis  that  pafs  the  Great  Seal,  as  pardon* 
of  men  for  chance-medley,  patents  for  ambaffadors,  Shc- 
riffi*  patents,  and  fome  others.  They  likcwifc  fign  all 
office  copies  in  order  :o  be  read  in  Court,  and  alfo  cer- 
tt6caies ;  and  attend  upon  the  Court  in  Term,  by  two 
at  a  time,  at  Jf'^min/ier,  and  there  read  the  pleadings.. 
See  title  CbanttUcr. 

SIXHINDI,  Servants  of  the  fame  nature  with  Rod- 
knights, -vja.  bound  to  attend  their  Lord  wherever  he 
went  ;  but  they  were  accounted  among  the  EngUfiy 
SaxoHi  as  freemen,  becauie  they  had  lanJs  in  fee,  fab- 
jeft  only  to  fuch  tenure.    Leg.  lua^  tap.  26.  Sec 

llindini, 

SIZEL ;  Where  pieces  of  money  are  cut  out  froia. 
ihe  flat  bars  of  filver,  after  being  drawn  through  a  mill, 
into  the  refpedlve  fizes  or  dimenfiofls  of  the  money  to 
be  made  ;  the  refidue  is  callej  by  this  name,  and  ia 
melted  down  agaio.  Lovindt't  Bf,  Mpon.Ccir.,  p.  96. 

SKAft. 


SKARKALLA«  Seems  to  be  an  engine  for  catching 

of  filb.  2  Inf}.  33. 

SKliRDA,  A  fear  or  wound.  Bra3.  lib.  3. 

SKERRIES  (Iflind,  or  Rock).  Patent  granted  to 
WtUtam  Fren.hf  Efq.  for  a  ligbt-houre  there,  confirined> 
Jiat  ^  G-Vtf.  2.  f.  36. 

SKINNERS.  None  (hal!  retain  any  fcrvani,  journey- 
ipan.c^'c.  10  work  in  the  trade  of  a  Skinner,  unld's  he 
bimfclf  hath  fcrvcd  feven  years  as  an  apprentice  in  ilic 
£inie  VAdc,  on  pain  to  forfeit  doulile  the  value  of  his 
ware  wrought.  Sial,  ^Jiu.  |.  f.  9.  See  title  Ltathtr, 

SKINS.  None  Ih^H  take  the  wool  fiom  any  fhecp- 
ikin  or  lamblkin,  or  buy  Skins,  but  10  make  leather  or 
jMrchmcm,  Lv.  Stai,  5  El.  c.  22.  §  1.  None  but  ar- 
tizans  Ikinners  (hall  dref*  or  export  black  coitcy-lkins, 
^yac.t.t.^.  See  further,  (itle»  Leathtr ;  Nwvi^aihii 

SKYViNAGE,  The  precinfls of  Ca/a/j.  Sfat.Antiq. 
a;     6.  c.  2, 

SLADES,  Sax.  SIa'J.'\  A  long  narrow  piece  or  flip 
of  ground.  Parcih.  Jntiq.  ^6^. 

SLANDURi  The  maliciouily  defaming  of  a  man  in 
his  reputaiioi:,  profcflion,  or  livelihood,  by  words  ;  as 
a  Libel  is  by  writing;  which  isa&iooable,  b'r.  See  titles 
J^tioH  II.  I  ;  Lth,l. 

SLAVES  AND  SLAVERY.  Pure  and  proper  Sla- 
very docs  not,  nay  cannot,  fubfill  in  En^lanJ ;  fuch,  that 
is,  whereby  an  abfolute  and  u'llim.ccd  power  is  given  to 
the  MuAcr,  over  the  life  and  (ortu'ic  of  the  Slave.  .And, 
indeed,  it  is  repugnant  to  reaion.  th:it  fuch  a  (late  fliould 
fubfid  any  where  ;  and  the  Law  of  England  abhors,  and 
will  not  endure,  the  cxillence  of  Slavery  within  this  na- 
tion :  So  that  when  an  attempt  was  made  to  introduce  it, 
by  Jlat.  I  EJ.  6.  3,  which  ordained,  that  all  idle  va- 
gabonds ibould  be  made  Slaves,  and  fed  upon  bread  and 
water,  or  rmall  drink,  and  refufe  meat,  fhoutd  wear  a 
jing  of  iron  round  their  necks,  arms,  or  tegs  ;  and  (hould 
be  compelled  by  beating,  chainitig,  or  otherwife,  to  per 
form  the  work  afligned  them,  were  it  never  fu  vile  ;  the 
fpirit  of  the  nation  could  not  brook  thii  condition,  even 
in  the  moll  abandoned  rogues ;  and  therefore  this  Itatutc 
was  repealed  in  two  years  afterwards,  by  Jiat.  3  tJI'  4. 
£.  6.  c.  16.  And  now  it  is  laid  d^wn,  that  a  Slave,  or 
Negro,  the  inflant  he  lands  in  EnglanJ,  becomes  a  free- 
man; that  is,  the  Law  will  protect  him  in  the  enjoyment 
of  his  perfun,  and  his  property.  Salk.  666.  Yet,  with 
regard  to  any  right  which  the  maAer  may  have  lawfully 
acquired  to  the  perpetual  fervice  of  "John  or  Thmast 
this,  fays  Blackftont.,  will  remain  exactly  in  the  fame  ftate 
as  before  :  [what  that  right  is  wo/,  we  ftiall  prcfenily  fee  :] 
Hence  too  it  follows,  that  the  infamous  and  unchrillian 
pra&icc  of  withholding*  bapti^  from  Negro  feri'ants,  left 
they  (hould  thereby  gain  their  liberty,  is  totally  without 
foundation,  as  well  as  without  cxcufe.  The  Law  of 
EHgland  z(\u  upon  general  and  extenfive  principle^:  it 
eivci  liberty,  lightly  underltood,  that  is,  protection  to  a 
Je*,  a  Turk,  or  a  Heathen,  as  well  as  to  thofe  who  pro- 
fefs  the  true  religion  of  Chrill;  and  it  will  not  diflblve 
a  civil  obligation  between  mailer  and  fervant,  on  account 
of  the  alteration  of  faith  in  either  of  the  panics;  but 
the  Slave  is  entitled  to  the  fame  prote^ion  in  EnglattH 
before,  as  after,  baptifm  ;  and,  whatever  fcrvice  the 
heathen  Negro  owed  of  right  to  bis  Jnurtmn  mailer*  by 
general  not  by  local  law,  the  fame  (uhatcverii  be]  is 


he  bound  to  render  when  brought  to  England  and  made 
a  Chrillian.  See  1  Cumm.  c  14. 

In  the  celebrated  cafe  of  James  Somer/tttf  it  was  de- 
cided, that  a  heathen  Negro,  when  brought  to  England^ 
owes  no  fcrvice  to  an  jimtrican,  or  anyoihrr,  mdlltr. 
Jamn  Somtffctt  had  been  made  a  Slave  in  Afriea^  and 
was  folJ  thv-rc  :  from  thence  he  was  carried  \o  ytrgtniat 
where  he  was  bought,  and  brought  by  his  maRcr  to 
England'.  Here  he  ran  away  from  hi*  m;.iUr,  whofciaed 
him  and  carried  him  on  board  a  fhip,  »hcrc  he  was  con- 
fined, in  order  to  be  fcni  to  Jamaica  to  be  fold  as  a  Slave. 
Whiifl  he  was  thus  confined,  a  habeas  corpus  was  granted« 
t'ldering  the  captain  of  the  Ihip  "to  biing  up  the  body  of 
James  Scmerftti,  with  the  caufe  of  his  detainer,'* — The 
above-mentioned  circunillanccs  being  Hated  on  ihc  return 
to  the  writ,  alter  much  difcuflion  in  the  Court  of  King's 
Bench,  the  Court  were  unanimoufly  of  opinion,  tliat 
the  return  was  infufiicient,  and  that  Scmtrfett  ought  to 
be  difcharged.  See  Mr  Hargrateh  excellent  argument 
for  the  Negro.  1 1  St.  Tr.  340  ;  and  the  cafe  reported  in 
io^/'/  Reports  I. 

In  confcquencc  of  this  decifion,  if  a  (hip  ladsn  with 
Slaves  was  obliged  10  put  into  an  EnglrJ}>  harbour,  all  the 
Slaves  on  board  might  (and  Mr.  CbriJIian  fays  eugbt  to) 
be  fct  at  liberty,  Tliough  there  are  a£U  of  Parliament 
uhich  recognife  and  regulate  the  Slavery  of  Negroes^ 
yet  it  cxilU  not  in  the  contemplation  of  rhe  CommOQ 
Law  :  and  the  reufi)n  they  arc  not  declared  free  before 
they  reach  an  Engltjh  harbour,  is  only  bccaufe  their  com- 
plaints car>not  lo  iner  be  heard  and  redrefTed  by  the  proccTs 
of  an  Englijh  Ccuirt  of  Juftice.  1  Comm.  c.  14.  ^.42$,  n. 

Liberty,  by  ihc  Eaglijlj  Law,  depends  not  on  the  com- 
plexion ;  and  what  was  faid  even  in  the  time  of  Queen 
Elixabtib  is  now  fubllantially  true,  that  the  air  of 
England  is  too   pure   for  a  Slave   to   breathe  in. 

2  Kajhw.  468. 

By  j}at.  30  Geo.  3.  33.  (continued  and  amended  b)r 
^ats.  31  Geo.  3.  r.  54  :  3a  Geo,  3.  c.  $2,  and  fubfequent 
a£ls  ;  and  explaining  and  am~nding  a  former  (l.itute  of 
29  Geo.  3.  c  66  i)  fevrral  humane  piovifions  are  made 
to  rellrain  the  cruelties  praflifcd  in  the  Afritan  Sla'vt' 
Trade.  Bounties  i^rc  given  to  the  mailers  and  furgeons 
of  Ihips  delivering  the  Slaves  well  at  their  dellined  port, 
^c.  'fbis,  perhaj. is  a  happy  prelude  to  the  abolition  of 
:hat  deteAable  comincrcei  il  it  can  by  any  means  be  ac- 
complifbcd  Mith  propriety,  and  falety  to  the  general  in- 
terclts  o(  the  nation.  Sec  a\(oJiat.  35  Geo.  3.  c.  90  :  and 
the  Journals  of  the  Houlc  of  Commont. 

An  African  Company  is  alfo  eflablifhed  by  ^at- 

3  I  Geo.  3.  e.  5;,  for  carrying  on  a  trade  between  Great 
Britain  and  thccoalls  and  coutitcies  ot  A/rica;  and  a  Co- 
lony is  for  that  purpole  eUablilhcd  on  the  Pcninfula  of 
Sierra  Leone.  This  Company  is  intended  to  fuperiede,  in 
time,  the  ncccffity  of  the  African  Slave-trade,  by  raifing 
fug  irs  there  by  native  Africans,  it  being  one  of  the  con- 
ditions of  (he  afti  that  the  Company  (hall  not  deal  in  or 
employ  Slaves.  The  Company  is  to  tall  for  thirty-one 
years  from  July  1 ,  1791- 

SLEDGE.  A  Sledge  or  hurdle  is  generally  allowed  to 
draw  oflcndcrs  t^uilty  of  high  treafon  to  the  gailoivs,  to 
prcfervc  them  from  the  extreme  toiture  of  being  dragged 
on  the  ground  or  pavement.  1  Hal,  P,C.  U2.  See  titles 
EsKutidn  tf  Criminals  i  'frta/cnt 

SLIPPA, 


S  L  I 


SOL 


SLlPt'A.  A  fticTJp;  and  there  it « Uanre  oriand  by 
holding  the  K  ng'i  Itirrup,  ia  C&tnbruig^pjiri.  Car/.  5. 
/Aa.  7. 

SLOUGil-SILVER,  A  rent  paid  to  ilie  caftlc  of 
U't^ifi^i/t  in  licu  oi  ccruin  d*y»'  wc rfc  in  harvcll,  here- 
tofore referved  to  x\\e  lord  from  hU  ttaants.  P.it.  43  f  Ae. 

SLUICE,  Ex{hja-\  A  frame  to  keep  or  let  water 
out  of  a  gro'jnJ.  B)  y/«if.  8  G:e.  z.  e,  zo,  to  dcftroy  loy 
Sluice  or  lock  on  any  navigable  river,  ii  made  felony 
ttiiliout  bencfic  of  clergy.  See  title  Lcflt. 

SMAKA.  A  fmsck,  or  fmall  light  veflcl.  C»tcf//. 

SMALL  D£BTS,  Courts  for.  Sec  tUle  Courts 

if  Cc>:J}itK(t 

SM  AL  l\  Ital.  Sma/ttt.]  That  of  which  pntnters  make 
ih('if  bljc  c-jlf  orint; ;  mcntioftfd  in  fat.  at  'Juc.  |.  c.  J. 

SMOKE-F.'iR'nilNGS,  The  PcntccoltaU  or  cul- 
tomuy  oblaiton-,  uiycrcd  by  the  diipcricd  iithabitants 
within  adioccfc.  when  ibey  mads  their  proccflion  to  the 
mother  cathedral  church,  came  by  degrees  into  a  ftand* 
ing  annual  rent,  called  Smoke-farthingi  Cc-wtli. 

Smok £-Si LVER.  Laudi  were  hoiden  in  fome  places 
by  the  payment  of  the  fom  of  6</.  yearly  to  iIjc  Shcnlf, 
called  ii:noke  filver.  Pu;.  4  6.  — Smoke  filver  and 
Smoke  penny  are  to  be  paid  to  the  mlniilcrs  of  divert 
parifhes,  as  a  ncJus  in  lieu  of  ttthc-wooi  :  And  in  Ibme 
manors,  formerly  belonging  to  rcligiuui  houfes,  there 
is  llill  paid,  as  appendant  to  the  faid  manor&,  the  ancient 
Pttcr-fir.ctt  by  the  name  of  Smoke-money.  T'vji/J. 
Hijl.  f'lnMcal.  77. 

SMUGGLERS,  Thofe  perfoni  who  conceal  prohi- 
bited goods,  and  defraud  the  King  of  his  cuQoms  on  the 
fea-coalts,  by  importing  goods  without  paying  tlie  du- 
ties, impofed  by  the  laws  of  Cujlami  kadExaji.  Seethcfc 
titles,  particularly  the  firft. 

SNOTTERING-SILVER.  There  was  a  coftom  in 
the  village  of  if^y!egl\  that  all  the  fcrvile  icnants  fhould 
pay  for  their  tenements  a  fmall  duty  called  Snottcring- 
iilver,  to  ihe  Abbot  of  CcJt/'(//<T.  Plaat.  i^EJw.  1. 

SNUFF,  OR  SNUSHi  Mixing  and  colouring  it 
with  oakcr,  umber,  or  fuftick.  yellow  ebony,  tobacco 
dull,  fand,  i^c.  incurs  a  penalty  of  3/.  for  every  pound 
weight.  Slat.  1  Geo.  \  .Ji.  2.  c.  46.  The  penalties  of 
adulterating  tobacco,  extended  to  fniilF,  Jlax.  5  GV«.  1. 

1 1 .  Sec  titles  Exu/t ;  ^^imigatiea-Jdt ;  Tabttcn. 

SOAP  ;  See  Ss^. 

SOC  ;  Sec  Soke. 

SOCAGE,  OR  SOCCAGE,  SceagUm-y  frrm  Fr. 
Sfic,  vcmer,  3  coulter  or  plough-thare.]  A  tenure  of 
lands  by  or  for  certain  inferior  ierviccs  of  hulhandry,  10 
be  performed  to  the  Lord  of  the  fee.  Sec  further,  title 
^'cHurti  III.  3. 

Skene  tie  lerlcr.  figtif  fays.  Socage  is  a  tenure  of 
lands,  when  a  man  is  eofeDtTed  freely,  utthout any  fer- 
vice,  ward,  relief,  or  marriage;  and  piys  to  his  lord 
fuch  duty  as  is  called  petit  Terisanty,  C'c. 

This  was  a  tenure  of  fo  large  an  extent,  that  LiuUion 
tells  us,  all  the  lands  in  EnglnttJ,  which  were  not  held 
in  knight!-f:ivice,  were  hcjd  in  Socage.  So  that  it 
feems  the  land  was  divided  betwfco  thcfe  two  tenures ; 
.and  at  they  were  of  di^crciu  nature*,  fo  the  defccot  of 
Chefe  landfc  was  in  a  dilTercDt  manner  ;  for  the  lands  hcM 
in  knights  fervice  dd<.cnded  to  the  eldefl  fon  ;  but  thefe 
held  in  fiUitaii  Scei^iic,  equally  among  all  the  fons ;  yet 
if  (here  ^as  but  one  mcffiiagc,  the  elded  fon  was  to  have 


U,  fo  as  the  reft  ha.l  the  value  of  that  meOuage  to  be 
divided  between  them.  Bta.Un^  /,  2.  c.  35,  36.  Set 
title  Tenures  III.  3,  l^c. 

SOC-VGEUS.  SOCMANS.  SOCMEN,  or 
SOKliM.'.NS,  Hscm^^nui.]  Such  tenants  as  ho!d  their 
lands  and  tenements  by  Socage  tenure.  Kitchtn.jtt,  &|. 
Sakemans  ot  bafe  ten  >res.  ihtJ.  ;  and  Sokcmans  of  nn- 
cicnt  dcmeine ;  which  lall  feem  mofl  properly  10  be 
ilyled  Sockmant.  Cov.r!/,    Sec  title  Ttiurei. 

Toe  hutbandmcD  among  our  Saxtn  ancellors  were  of 
two  forts  ;  one,  that  hired  the  Lord's  outlaid,  or  tene- 
mcntaryland,  like  cur  farmers;  the  other,  tiiat  tilled 
and  manured  his  inUtid  or  demeans;  (yitliiir.g  c^tram, 
not  (tnjum,  uork,  not  rem;)  and  were  thereupon  callfd 
his  Sockmen,  or  ploughmen.  S/'cffnan  cf  FcuJi,  cap,  7, 
But  after  ihc  CtnqLcIl,  the  proper  SoiimoHni,  or 
Soktmanait  often  mentioned  in  PcmejJayt  were  ihole 
tenants  who  held  by  no  fervile  tenure,  but  commonly 
paid  their  rent  as  a  Soke  orfigii  of  freedom  to  the  Lord, 
though  they  were  fometimes  obliged  to  cu;:om3r.'  duties 
for  the  fervice  and  honour  of  their  Lord.  CV:vc#.  See 
alfo  iJr/r/e'i,  c  66  :  Fleta^  I.  i.  c.  8. 

SOCNA  ;  Sec  Sc^e, 

SOCOME,  A  cullom  of  grinding  corn  at  the  Lord's 
mill ;  and  Bond  Soccmc  is  Mhcic  the  tcnanis  are  bound 
to  it  B.'ownt. 

SODOMY;  See  fi. 

SoDv>R  AKD  MAN,  Di<iiO!-Ric>:  or.  Was  for- 
merly wiiliin  the  provinc;  of  Canterluryy  but  annexed 
to  ihai  of  i'orJcy  by  Jiat.  33  //.  S,  r.  31.  See  title  Mak, 
Ijle  c/. 

SOKE,  SOK.  SOC,  SOCA;  Liberty  or  privilege 
of  tenints  excufed  from  cultomary  burdens  and  impon- 
lions.  Soka,  or  Sukr,  slfo  fi^nifics  the  power  of  ad* 
minilterint;  jullice,  and  the  territory  or  precinct  in  which 
the  chief  Lotd  did  exerctfe  his  Sac,  Sake,  or  Saka,  hii 
liberty  of  keeping  Court,  or  holding  trials  within  his 
own  Soke  or  jurifdidton.  Somrtimcs  it  fignified  a 
payment  or  rent  to  the  Lord  for  uftng  his  land  with 
(uch  liberty  and  privilege  as  m:idc  the  tenant  a  Socman 
or  freeholder,  up^n  no  other  conditions  ihin  a  quit- 
rent.  Ccitf//.  PiM  BraJi,  Uh.^  :  Lamb.  Leg.  H.  I.  244: 
FUta,  lih.  I  -  (ap  47. 

SOKEMANSj  See  Stagers  \  VilUnagt\  Tenures, 

SOKEMAN'rtlES,  The  tenures  of  Socagers. 

SOK;:  REEVE.  The  Lord's  rcnt-gathcrer  in  the 
Soke  or  Sckcn.  F!eia. 

SOLARIUM,  A  SoIIar,  upper  room,  or  garret. 

SOLDIERS. 

The  Mii-iTARY  State  of  the  Kingdom  includet 
thewholeof  iheSo/dVrrv;  or^luch  perfons  as  are  peculiarly 
appointed  among  the  rell  of  the  people  for  the  fate- 
guard  &iid  defence  of  the  realm. 

In  aland  of  liberty  it  is  extremely  dangerous  to  make 
a  dillin^  order  of  the  profc£!ion  of  aims,  tn  abtb'.uie 
monarchies  this  is  necelTary  for  the  I'afrtyof  the  Prince, 
and  atifes  from  the  msin  princij^le  of  their  contlitution, 
which  is  that  of  governing  by  fear:  Bjt  in  free  States 
the  profeffi')**  ot  a  Soldier, 'iken  fingly  and  nurrely  .'ts  a 
profeflion,  is  juflly  an  objefi  of  jciloufv.  In  the'c  t\o 
man  fhould  take  up  armi,  but  wiin  a  view  to  defend  his 
country,  and  its  Uivs;  he  ruts  not  oA'  the  citizen  when 
1 4  lie 
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he  (nters  the  camp;  hot  ic  is  becaufe  he  is  a  citizen, 
und  woi  td  wilh  to  continue  fo,  th.ic  he  makes  himltlf 
for  a  while  n  Soldier.  The  Lawi  thc-rcfon*  and  conlll 
tuiion  of  thrfc  kingttomi  know  no  fuch  l!.iie  that  of  a 
pcrpeiuil  Handing  Soldier,  bred  up  to  no  ether  profef' 
iion  than  that  of  wnr  :  And  it  wi$  not  till  the  reign  of 
Henry  Vtl.  that  the  Kingt  of  En^/antf  had  To  much  as  a 
guard  about  their  perl'on!!. 

In  the  lime  of  our  ^^.v£^/t  anetHors,  as  appears  ftom 
Etiworti  ihc  Confciror's  Laws,  the  im'u'.jry  force  rf  this 
kingdom  wat  \n  the  har.di  of  the  Dukes  or  Hrrctochs, 
who  were  conllituted  through  every  province  and  county 
in  the  kingdom  ;  being  laken  out  of  the  principal  nohi- 
Uly.  and  fuch  as  vv(re  moU  remarkable  (or  being  *< /a- 
pUnttitftietes,  tt  ammnftV  Their  duty  was  to  lead  and 
regulate  the  EngUjh  armies  with  a  very  unlimited 
power  ;  and  bccaufe  of  this  great  power  they  were 
clewed  by  the  people  in  their  full  alTembly,  or  folkmole, 
in  the  fame  nianntr  as  Shcritfs  were  elcdled.  But  it 
appears  from  HiUcry,  that  thi?  large  lharc  of  power, 
thus  confer  ted  by  the  people,  though  intended  to  pie- 
fervc  tnc  liberty  of  the  SubjeA>  was  unreafonably  de> 
trimental  to  the  preroga'.ive  of  the  C'own. 

Upon  the  Herman  Conquell  the  Fcodal  Law  nas  intro- 
duced herein  al.  it^  rigour,  the  whole  of  which  is  built  on 
a  military  plar.  It  is  DOt  PCCcfTary  here  to  enter  into  the 
particulars  of  that  conttitution  ;  it  is  fuflicicnt  to  ob- 
ferve,  that,  in  confequence  thereof,  all  the  lands  in  the 
kingdom  were  divided  into  what  were  called  Knights' 
ree5,  in  number  above  fixty  thoufand ;  and,  for  c\cry 
Knight's  fee,  n  Kuight  or  Soldier,  miUi,  was  bound  to 
attend  the  King  in  hi)  wars,  lor  tony  da^s  in  a  year;  in 
which  fpace  ot  time,  h<-lorc  war  was  reduced  to  a  fcience* 
the  caTpai^n  was  grner,4i|y  finifhed,  and  a  kingdom 
either  conquered  or  vidotioui.  By  this  means  the  King 
had,  Mtihout  any  expence.  an  army  of  fixty  thoufand  men 
always  ready  at  his  coTniand.  This  perfonal  fervice, 
however,  as  eaily  a?  the  rtign  ot  Hin,  1 1  degenerated  into 
pecuniaiy  commutations  or  nids;  ard  at  length  all  military 
tenures  were  entirely  abolillicd  by  JIat   izC.t.  c.  ^4. 

Other  mcifures  were  alto  purfucd  for  the  interna)  de- 
fence of  the  kingdom;  which  terminated  in  the  cllablifh- 
ment  of  the  Militia^  as  at  prcfent  regulated  by  our  Sta- 
ture Law.  bee  title  Mtliiia. 

When  the  nation  was  engaged  in  war,  more  veteran 
troops  and  more  regular  dilcipline  were  ellcemed  to  be 
neceffary,  than  could  be  expelled  from  a  mere  Militia. 
And  therefore  at  fuch  times  more  rigorous  methods 
were  put  in  ufe  for  the  railing  of  aroiie?,  and  the  due  re- 
giihtion  and  difciplinc  of  the  Soldiery  ;  which  are  to  be 
looked  upon  only  as  temporary  excrcfcences  bred  oui  of 
the  diftempcr  of  the  State,  and  not  as  sny  pan  of  the 
permiocnt  ■nr.J  perpetual  laws  of  the  kingdom.  Mar- 
tial Law  has  been  faid  to  be,  tn  truth  and  reality,  no 
law,  but  fomething  indulged  rather  than  allowed  as  a 
law.  The  necefTtiy  of  order  and  difciptine  in  an  army 
h  the  only  thing  which  can  give  it  countenance ;  and 
therefore  it  ought  not  to  be  permitted  in  lime  of 
peace,  when  the  King's  Courts  arc  open  for  all  pcrfcns 
to  receive  jullicc  according  to  the  laws  of  the  land. 
Wherefore,  Thomat  Earl  of  Lancajltr  being  condemned 
at  VmtfracU  ^^  £Vtf.  II. .by  martial  law,  his  attainder 
wai  rcvcrfcd  (i  £V.  3.)  becaufc  it  was  done  in  time  of 
fcace.  The  J;*cti;ioa  of  Right  (3  Car,  i.)  coaticd,thai 


no  Soldier  (hall  be  quartered  on  the  SubjeA  without  bia 
own  confent ;  and  that  no  commifTion  (hould  ifTuc  to 
proceed  within  this  land  according  to  martial  taw.  And 
drier  the  Reftoraiion,  King  Churltt  11.  kept  up  about 
live  thoufand  regular  troops,  by  his  own  authority,  for 
guards  and  ganiicns;  which  Kingy^TMr/  II.  having  by  de- 
grees increalcd  tonolefs  than  thirty  thoufand, all  paid  from 
his  own  civil  lilt ;  it  was  made  one  of  the  articles  of  the 
tiitl  of  Rights,  that  the  raifir.g  or  keeping  a  Aanding 
army  within  the  kingdom  in  time  of  peace,  unlefs  it  be 
with  confent  of  Parliament,  is  againft  law.  Stat.  1  W» 

^  M.  Jl.2,  (.2. 

But,  as  tSe  fafhion  of  keeping  (landing  armies  has  of 
late  years  univcrlally  prevailed  over  E»r»pt,  it  has  alfo, 
for  many  years  pal),  been  annually  judged  nccellary  by 
by  our  Lcginaturc,  to  maintain,  even  in  time  of  pc.ice,  a 
Handing  bcdy  of  troops,  under  the  command  of  the 
Crown  ;  who  are,  however,  ipfo  faJt  difbsnded  at  the  ex- 
piration of  every  year,  unlets  continued  by  Parliament. 
And  it  was  cna£tcd  by  Jlnt,  10  IF  3.  f,  1.  that  not  more 
than  twelve  thoufand  regular  forces  fhould  be  k'.-pt  on 
foot  in /rr/a;;^,  though  paid  at  the  charge  of  that  kingdom; 
which  pcrmiflion  is  extended  by  JIa.'.SCto.  3.  f.  13,  to 
16,33;  men,  in  time  of  peace. 

To  prevent  the  Executive  Power  from  being  able  to 
opprcis,  fays  Monu/juitu.  it  is  requitite  that  chc  armies 
with  which  it  is  entrufted  Ihould  confill  of  the  people, 
and  have  the  fame  fpirii  wi:h  the  people.  Nothing- 
then,  according  to  thefc  principles,  ought  to  be  more 
guarded  againll  in  a  free  State,  than  making  the  mili- 
tary power,  when  fuch  a  one  is  ncccfliry  to  be  kept  on 
foot,  a  body  too  dillinfl  from  ihr  people.  Like  ours, 
it  ihould  wholly  be  compofed  of  natural  Subje^s ;  ic 
ought  only  to  be  enliflcd  lor  a  (hort  and  limited  time; 
the  Soldiers  alio  fhould  live  intermixed  with  the  people  ; 
no  feparate  camp,  no  barracks,  no  inland  fortrcJles, 
fhould  be  allowed.  And  perhaps  it  might  be  ihll  bet- 
ter, if,  by  difmifBng  a  lUced  number,  and  enlilHng  others 
at  every  renewal  of  their  term,  a  circulation  could  be 
kept  up  between  the  army  and  the  people,  and  the  citi- 
zen and  the  Soldier  be  more  intimately  coaoc^cd  toge- 
ther, t  Comm.  c,  1 3. 

It  has  been  well  remarked,  that  fince  the  above  was 
written  with  a  genuine  love  of  liberty  by  the  Author,, 
experience  has  proved  that  the  tn(  ft  formidable  enemy 
the  people  of  EngUiad  have  to  dread,  ii  their  own  U-m. 
UJt  mchi.  Care  ought*  therefore,  to  be  laken  iha;  Sol- 
diers may  not  become  too  familiar  with  the  people  in 
great  towns,  Icil  they  fhould  be  mere  inclined  to  join, 
than  to  quell  a  riot.  Cbrijian'i  Ne'e  en  1  Ctmm.  ub, 
fup  — As  toahe  principles  of  Martial  Law,  as  modihcd 
tj  the  rtatc  of  prefcnt  times,  fee  this  Didionary,  title 
Court  Martial. 

To  keep  this  bcdy  of  troops  in  order,  an  annual  aft  of 
Parliament  pafTcj,  to  punifh  mutiny  and  dcfertion,  and 
for  the  better  payment  of  the  army^and  their  quarters." 
This  regulates  the  manner  in  whicii  they  arc  to  be  dif- 
perfed  among  the  feveral  innkeepers  and  viduallcra 
tKroughoul  the  kingdom  ;  and  elUbiifhes  a  law  martial 
for  their  government.  Bv  this,  among  other  things,  it 
is  enaftcd,  that  if  any  Officer  cr  Scldi<  r  fhall  excite,  or 
join  any  mutiny,  or,  kno>vttigof  it,  fhall  not  give  notice 
to  the  commanding  othcer  ;  or  OiaM  defert.  or  till  in  any 
Other  regiment,  or  Ikep  Ufon  his  (olli  or  leave  it  before 

he 
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'he  is  relieved,  or  holJ  corrcfpondence  with  a  rebel  or 
enemy,  or  ftrike  or  ale  violence  to  his  foperior  officer, 
or  (hill  difobey  his  lawful  commands  :  fuch  offender  ihall 
fulTcr  fuch  punillimcnt  as  a  Cuurt  Martin!  fhall  infliA, 
though  ic  extend  to  death  itfelf.  S-e  title  Ccurt  Afar/tal. 

However  expedient  the  moil  lh'\A  regulations  may  be 
in  time  of  aduai  war,  yet.  in  times  of  profound  peace,  a 
Itltle  relaxation  of  military  rigour  nould  not,  one  (hould 
hope,  be  produflive  ol  much  inconvenience.  And,  upon 
this  principle,  though  by  our  llatute  laws  (flitl  remain- 
ing in  forcf»  ihougn  not  attended  to}  defertion  in  time 
of  war  is  ma.ic  felony,  wiitiout  benefit  of  clergy,  and  the 
oO'eoce  is  triable  by  a  Jury,  and  before  Juflicesat  the 
Common  Law;  yet  by  our  militia  U*s,  a  much  tighter 
punifhmcnt  is.  inflicted  for  defertion  in  time  of  peace. 
But  our  Mutiny  A£l  makt^s  no  fuch  ditUn^^ion  :  for  any 
of  the  faults  above- meiiiimed  arc,  equally  at  all  limes, 
punilhable  with  death  itfilf,  if  a  Court  Martial  fhall  think 
proper.  Thi^  difcretionary  power  of  the  Court  M.tr- 
tial  is  indeed  to  be  guided  by  the  direflions  of  the 
Crown;  which,  with  regard  to  military  oft'cnccs,  has 
almofl  an  abfolute  LegilTative  power.  **  His  Majelty, 
fays  the  a£t,  may  form  articles  of  war,  and  conflitutc 
Courts  Martial,  with  power  to  try  ajiy  crime  by  f'jch 
articles,  and  int!i£t  penalties  by  fentence  or  judgment  of 
the  fame."  A  valt  and  moll  impnrtant  trull !  an  unli 
mited  power  to  create  crimes,  and  annex  to  them  any 
punifttments,  not  cxf.nding  to  life  ortin-.b!  Thefe  are 
indeed  forbidden  to  be  inftiflcd,  except  for  crimes  de- 
clared to  he  fo  punifhable  by  this  dtl;  tvhich  crimes, 
have  been  jull  enumerated,  and,  among  which,  any  dif. 
obedience  to  lawful  conunaiids  U  one.  I  ilcrnm,  <■.  1 3. 

Blaikjiant  obfervcs  that  one  of  the  greatcft  advan- 
tages of  our  EngUJh  Ljw  is,  that  not  only  the  crimes 
themfeWcs  which  it  punifhcs,  but  atfo  the  penalties  which 
it  inflifls,  are  afcertained  and  notorious;  nothing  is  left 
to  arbitrary  difcrction :  the  King  by  his  JuJgt-s  dif- 
pcnfes  what  the  Law  has  previouHy  jord.ilnrd ;  but  i^ 
not  himfcif  the  Icgiftator  :  The  learned  Commentator 
then  expreffcs  his  regret,  that  a  fct  of  men,  whofe  bra- 
very has  fo  often  prefcrved  the  liberties  of  their  country, 
fhould  be  reduced,  to  wh;it  he  terms,  a  ftate  of  jcri/itudt 
in  the  midfl  of  a  nation  of  freemen  !  The  policy  of  bis 
obfervations,  at  leaft  in  the  ftrong  manner  in  which  he 
enforces  them,  may  perhaj'S  be  a  liulc  doubird,  when 
the  ablblute  neceifity  of  prefcrving  difcipline,  and  of 
guarding  againft  fedudion  and  diflo)ahy  in  ihii  power- 
ful body  of  men,  is  fully  confidered.  Sec  amc  %  and  fur- 
ther, title  Court  Martiul 

But  as  Soldiers,  by  this  annual  a£l,  are  thus  put  in  a 
fvorfe  condition  tSan  any  other  Suhjriis,  fo  by  the  hu- 
manity of  our  ll.inuiiig  Uws,  tl»ey  are  in  Ibn.e  cares  put 
in  a  much  better.    By  Jim.  ^3  c,  3.  a  weekly  .i! 

lowance  ii  to  dc  r-iifcd  tn  every  county,  (or  the  relief  of 
Soldiers  th»t  are  fick,  hurt,  r.nd  maimed:  and  the 
Koyal  Hofpiial  at  Chrljea  is  illdbllfhrd  for  fuch  as  are 
worn  out  in  tUtir  duty.  Ufiicers  and  6oldier5,  tliai  have 
been  in  the  Kinji's  (civicr,  are,  by  ftveral  ftaiutes  en- 
ailed  at  the  cU-K',  cr  during  the  continuance  of  wars, 
at  liberty  to  ufc  any  trade  or  occupation  they  are  fit 
for,  in  any  town  in  the  kingdom,  (except  the  two  Uni- 
verfitics,)  notwithftanding  any  llatute,  cull'>m,  or  char- 
ter to  the  contrary.  And  Soldiers  in  adual  military 
icrvicc  may  make  naucupative  wills,  and  difpofe  of  their 


goods,  wages,  and  other  perfonal  chattetf,  without  thofe 
forms,  folcmnities,  and  expcnces,  which  the  Law  re- 
quires  in  other  cafes,  Ztait.  29  Car.  2.  c.  y.  5  3, 
c.ii,  §6.  Sec  title  //'////. 

The  following  llatutes  fccm  mod  of  them  in  force; 
though  in  a  great  meafure,  if  not  entirely,  fupcrfedrd  b/ 
the  proviftons  of  the  Mutiny  AH,  and  other  a^s  before 
alluded  to. 

The  y?<jr.  7  Hilt.  7.  cap.  i,  coaAs,  that  if  a  captain 
(hall  not  have  the  whole  number  of  his  Soldiers,  or  not 
pay  them  their  due  wages  within  fix  days  after  he  hath 
received  it,  he  fhall  forfeit  all  his  goods  and  cliattcis, 
and  fufFcr  imprifonmert.  The  Jla/.  1  ya<.  i.  cap.  .|, 
ordains,  that  if  any  pcrfon  go  beyond  fca,  to  fervc  any 
foreign  Prince  as  a  iiuldicr,  and  he  do  not  take  the  oath 
of  allegiance  before  he  goes,  it  is  fetpny  ;  and  if  he  u  a 
gentleman  or  officer  that  is  going  to  forve  a  foreign 
Prince,  he  is  to  be  bound  with  two  furcties  not  to  be 
reconciled  to  the  See  of  Rome,  Sec,  or  it  will  be  felony. 

By  Jfar.  3 1  Car.  2.  r.  1 ,  no  Soldiers  lhail  be  quartered 
on  any  pcrfons  without  their  conl'unt ;  and  inlubiunts 
of  places  may  refufe  to  quarter  any  Soldier,  nctwitn. 
Handing  any  order  whatfncver. 

By Jftu.  3  G<re.  I.  c.  2,  no  Soldier  f^iall  be  taken  out 
of  the  fervice  by  any  procefs,  except  it  be  for  fome  cri* 
minal  matter,  or  for  a  real  debt  amounting  to  10/.  of 
which  affidavit  is  to  he  made  ;  and  if  any  Soldier  be 
otherwifc  arreiled,  a  Juilicc  of  peace,  by  warrant  under 
his  hand,  fh.ill  difcharge  him:  Yet  the  plaintitf  may 
file  an  appearance  in  an  ailion  of  debt,  upon  notice 
thereof  given,  and  proceed  to  judgment  and  execution, 
other  than  againll  the  body  of  hich  Soldier.  A  fer- 
jeant  in  the  guards  cannot  be  arretted  under  10/. 
I  //'///:  216. 

By  j?at.  5  Gi-ff.  i.  cup.  5,  [not  now  in  force]  when 
an  officer  or  Soldier  was  accuied  of  a  capital  crime,  the 
commanding  ofHcer,  on  application  made  to  him,  was  to 
ufc  his  utmoll  endeavours  to  deliver  over  the  criminal 
to  the  civil  MagUlratc  ;  and  he  was  not  to  be  tried  by  a 
Court  Martial  tn  eight  days,  within  which  time  appli- 
cation was  to  be  made ;  but  after  that  the  criminal 
might  be  tried  by  a  Court  Martial.  See  title  Court 
Martial. 

If  any  Subjrfl,  here  or  in  Irelaniit  fliall  lifl  or  enter 
himfelf.  or  any  one  procure  him,  to  go  beyond  the 
Teas,  with  an  intent  to  be  enlilled  as  a  Soldier  to  ferve 
any  foreign  Prince  or  State,  without  leave  of  hisMjjefly, 
he  lhalt  be  guilty  of  felony;  but  if  fuch  pcrfon  lilkd, 
in  fourteen  days  after,  difcover,  upon  oath  before  any 
Juflicc,  ijc.  the  perfon  by  whom  he  was  drawn  in,  lo 
.IS  he  may  be  apprehended  and  convifled,  the  party  dif- 
covering  is  to  be  indemnified.  Stat.  9  Geo.  z.  c.  30. 
bee  Jlau  23  (  >{>.  3.  c.  50,  aa  to  ifl'uing  money  for  army 
fervices,  and  tJie  duty  of  the  Pavmafler-grnerrfl. 

SOLE  COkPORA  riONii;  ^vc  Cerporanon. 

SOLEr  I.-r  OKUET;         Dthi  ti  Stki. 

SOLt  TF.N  ANT,/c/«y/M^«/.]  Hr  that  holds  )«nd 
by  his  own  right  only,  without  any  oiiicr  joined  ;  and  if 
a  man  and  his  wife  hold  lands  (or  their  lives,  with  re- 
mainder to  their  f.,'i  for  life  ;  here  the  m.^n  dying,  the 
Lord  fhall  not  have  an  hcriot,  bccaufc  he  dicb  not  fo]e 
Tenant.  Kiteb.  134.  • 

SOLICITOR,  Sclidiaior  ]  A  perfon  employed  to 
follow  and  take  care  of  fuitj  depending  in  Lourts  of 

i'.quity. 


SOL 


SOU 


Equity.  Solicitors  are  to  be  fworn  and  admitted  by  the 
judges,  like  unto  attornics,  before  they  Utall  pra£>i(e  In 
the  CotTimon  Law  Courts;  and  attornies  may  be  ad- 
mitted  Solicitors  in  the  Courts  of  Equity,  iSc,  Stat. 
Z  Gto.  z,  cap.  23.    See  tiiie  Attornty. 

There  is  aifo  a  Solicitor  General  to  the  King>  who  is 
a  great  officer  next  the  Attorney  Generat.  See  title 
Prtcedenee. 

SOLIDATUM,  Ufed  in  the  neuter  gender,  is  taken 
for  that  abfolutc  right  or  property  which  a  man  hath  in 
anything.    Malmjb.  hh.  1. 

SOLINUS  I  fc-RR/E.  In  DumefJay  book,  this  word 
is  only  ufed  in  A';;;/,  and  no  other  county.  Stpttm  fdtm 
ttrrar  /ur.t  17  Carucata.  I  Injl.  fol.  15.  According  to 
this  computation  Johnm  terra  is  about  160  acres,  and  7 
^///»' arc  about  1120  acres,  which  is  Icf^  than  ij  cam- 
cata,  for  at  the  lowed  carucara  terra  is  100  acres,  fiut 
Lord  Ccke  was  of  opinion,  thac  it  did  not  confill  of  any 
certain  number  of  acres.  This  word  fclinus  was  proba- 
bly from  the  Sax.ylf/^  a  plough^  but  what  quantity  of 
land  this  fiUn^  /uILrg,  or  '/ivcUng  did  contain,  is  not  fo 
cafily  determined.  It  feems  to  have  been  the  fame  with 
a  plough-land  ;  fo  that  in  Domejdajt  St  dtfindit  pro  una 
folinot  is,  it  is  taxed  for  one  carucaie  or  plough-land. 
CanvtL 

SOLLER,  or  SOLAR, /ovarium.]  A  chamber  or  up- 
per  room.  C<ywel. 

SOLVENDO  ESSE,  A  term  of  art,  fignifying  that 
a  man  hath  wherewith  to  pay,  or  is  a  perfon  folvent. 

SOLVERE  PCENAS,  I'o  pay  the  penalty;  or  un- 
dergo  the  punilTinitfut  inlVtfted  for  olFenccs.    3  Salk.  32. 

SOLVIT  AD  DIEM,  A  plea  in  an  atUoncf  debt  on 
bond,  l^c.  that  the  money  luai  paid  at  tht  day  limited. 
See  titles  Bond \  Payment. 

SOLUnONE  feodi  tnilitls  Parltamcnti,  and  Solutione 
Jeodi  BargeHf.  Parliamemi,  Writi  whereby  Knights  of  the 
Shire  and  Burgefles  might  recover  their  wages  or  allow, 
ance,  if  it  were  denied.  Suit.  35  H.  ti.  e.  ii.  See  title 
Parliament. 

SOMERSET-HOUSE,  AITurcd  to  Queen  Charhttt 
for  life     Stat.  2  G«.  3-  c.  i.    See  title 

SOMERSETSHIRE,  Its  filhery  how  prefcrved. 
Stat.  1  J>jc.  I .  t.  23. 

SON  ASSAUL  r  DEMESNE,  A  juflification  in  an 
aflion  of  Atriult  .ind  Battery  i  bccaufe  the  plaintiff  made 
the  firft  Aflault.and  what  the  defendant  did  was  in  his  own 
defence,  2  UL  Ah.  ^z^.    See  titles  .i^^iu/f ;  Pleading. 

SONTAGE,  A  tax  of  forty  fliillings  heretofore  laid 
upon  every  Knight's  fee.    Stow,  p.  2H4. 

SOPE,  h  one  of  the  many  articles  liable  to  the  duty 
of  Excti'e.    Sec  that  tide. 

SOPH!  A,(/'r/«fc/5,)  Naturaliied./fl/.  4  Ann.  e.i  ^4. 
See  title  King  I. 

SORCERV;  Sec  Ce/tjaraiion. 

SORS,  In  lums  of  money  lent  upon  ufury,  the  prin- 
cipal *a»  anciently  called  Sor?,  to  dtilinguifh  it  from  the 
intereft.    Pryn^ s  CcHeH .  ii.  161. 

SORUS  ACClPl'l  ER.  A  for,  or  foar  hawk  :  King 
John  granted  to  Roberi  de  He/e,  land  in  Berion  of  the  ho- 
no>ir  of  Nottingham,  to  be  held  by  the  fcrvicc  of  yielding 
xUz  King  yearly  one  foar-hawk,  tSV.    Cartular.  S.  Eti- 

ntund.  MS.  ...  ... 

SOTHAIL,  or  SOTH  ALE,  Is  conceived  to  be  mif- 
UUcn  for  Scotile.    Jira^t.  Ub.  3. 
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SOTHSAGA,  or  SOTHSAGE,  Aq  old  word  Cg 
nifying  hiftory  ;  From  the  Sax.  /oth,  merum,  and  Jaga 
tej}im<mium\  for  all  hidorics  fhould  be  true,  or  true  fay- 
ings  {  from  heoee  we  deriye  our  EfgliJ^j  word  foothfaycr. 
Ccwell, 

SOVERAIGN'.  or  SOVEREIGN,  A  chief  or  fu- 
premc  perfon,  one  highell  of  all ;  as  a  King,  l3<. 

Sovereign,  a  piece  of  gold  coin  current  at  221. 
anno  I  //.  8.  when,  by  indenture  of  the  Mint^  a  pound 
weight  of  gold  of  the  old  flandard  was  to  be  coined  into 
twenty-four  Sovereigns  :  Anno  34  H.  "i,  Sovertigns  were 
coined  at  zos.  a-picce,  and  haW  Sovereigns  at  loj.  But 
a>ina  4  Ed.  6,  the  Sovertigu  of  gold  pafled  for  24^.  and 
anno  6  Ed.  6,  at  30  s. 

SOVEREIGN  POWER,  or  SOVEREXGNTV. 
By  this  is  'ruly  meant,  the  power  of  making  laws;  for. 
wherever  that  power  relides,  all  others  mull  conform 
to  and  bedire^ed  by  tt,  whatever  appearance  the  out- 
ward form  and  adminiilration  of  the  govcrument  may 
put  on.  For  it  is  at  any  time  in  the  cpiion  of  the  Legif- 
iaturc  to  alter  thac  form  and  adminillraiion  by  a  new 
edifl  or  rule,  and  to  put  the  execution  of  the  law:>  itito 
whatever  hands  it  plcafcs.  And  all  the  other  powers  ofc 
the  State  mult  obey  the  legiOative  power  in  the  execu- 
tion of  their  feveral  funflions,  or  elfe  :hc"  conflitution  is 
at  an  end.  1  Comm.  49.  In  our  conliituiion  the  L.iw 
afcribes  to  the  King  the  attribute  of  Sovereignty,  buL 
that  is  to  be  underllood  in  a  qualified  fcnfe,  i.  e.  as  Su- 
preme magiflratc,  not  as  fole  legiflator,  as  the  IcgiHa- 
tivc  power  is  veiled  in  the  King,  Lords,  and  Commons, 
not  in  any  one  of  the  three  elUtes  alone.  See  ih  s  XXiSt. 
title  Parliament. 

SOUL- SCOT,  A  mortuary  is  fo  called  in  the  laws 
of  King  Canute,  c.  13.    See  title  i^/ar.'art»;y. 

SOU.ND,  A  narrow  fca;  as  Mare  Bahicum,  the 
Sound  i  and  'to  found  is  to  make  trial  bow  many  laihom 
a  fca  is  deep.    T-'laeh.  Did. 

SOUTH-DOOR;  Se^SuibJure. 

SOUTH-SEA  ANNUITIES;  Sec5e«//;-J<r^Cc!«/««>-. 

Soutk-Sea  Bonds,  Stealing  them  made  felony, 
Jiat.  z  Geo.  2.  c.  zi^./tB,  3. 

South  Sea  Company,  A  Company  of  Mer- 
chants trading  to  the  South-Sta.  They  were  incorpo- 
rated,  on  lending  the  Govgrnment  ten  millions  of  money 
towards  paying  the  debts  of  the  army,  iSc.  They  may 
purchafe  lands  not  exceeding  1000/.  ptr  annum  \  and 
oefides  an  intereft  for  the  money  advanced  the  Govern- 
ment, 8000 /.  a-year  is  to  be  paid  them  out  of  ti^  funds 
towards  the  management  of  this  Company  :  But  fee 
fiat.  24  Ceo.  I.  (.\\.  The  Corporation  fhall  have  the 
fole  trade  from  the  river  Qnonoko  (called  Arancka  In  the 
afl)  on  the  call  fide  of  America  to  the  fouthermoft  part  of 
Terra  del  Putgo^  and  from  thence  through  the  Soutb-Sta, 
Uz.  And  the  Company  to  be  owneis  of  all  lOjnd;, 
ports, they  can  difcover.  Stat.  <^ Ann.  c.  z\.  See  a^fo 
ftati.  to  Ann.  c  30  :  i  Ceo.  1  .Jf.  2.  c-  2 1  :  3  Gee.  1 .  e,  g: 
5  Geo.  I.  19:  6  Geo.  I.  4  :  7  Gcp.  1.  5  :  8  3to.  i. 
c.  22,  as  to  the  efiablilhment  of  iKe  Company,  and  regu- 
l;)tion  of  its  ftock.  And  further,  ^<i/.  24  Geo.  2.  c,  11, 
for  reducing  the  intercfl  upon  the  capital  ftock  of  the 
South-Sea  Company,  from  the  time,  and  upon  the  terms 
thertin  mentioned,  and  for  preventing  of  frauds  com- 
mitted by  the  officers  and  fervants  of  the  faid  Company  ; 
&nd  jtet,  26  Geo.  2.  r.  16,  for  reducing  the  number  of 
4  T  dijeAort 
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directors  of  the  laid  Company,  apd  for  rcguUting  the 
eteflton  of  ihe  governors  and  dircAors  of  cbe  laid  Com- 
pany. 

Creation  of  the  old  S-iuih- Sia  Annuiucs — Stati.  ^Gec.t. 
f.  6.  ^  3  :  3  Grt.  2.  (.  i6,— Redemption  of  Soath-Sta 
annuities  out  of  finking  fund,  Jiais.  4  Cto.  2.  f.  $  : 
6  Co.  2.  f.  2$  :  9  Gro.  2.  (.  34  :  10  G«.  2.  r.  17-  ^  35. 
— New  Scuth-Sta  anniiiirs  crcated.y/af.  6  Gr«.  2  c.  z^. 
— Rellrained  from  tlTuirg  bonds  without  a  General  Court, 
Jiatt.  6  G/t.  1.  f.  28.  ^  z6  :  7  Cro.  z.  t.  17.  The  Com- 
pany continued  till  the  annuities  fhill  be  redeemed,  jlai. 
24  Cto,  a.  z.  ^  31.  The  firfl  nnd  Iccond  fubfcribed 
Sohth.Sta  annuities  to  be  confolidatcd.  y/o/.  25^^0.2. 
f.  27.  ^  26.    See  further,  title  Taxti. 

SOUTHWAKK.  King  fj'n'flr./in.  by  charier  granted 
to  the  City  of  Londcn  the  village  of  Souih'-.t.-arkt  paying 
3t  the  Exchequer  the  farms  thereof  due  :  Alfo  the  ma- 
nor and  Bcteidgh  were  granted  ;  except  the  capita)  mef- 
fuage  called  Hcittlnvari  fla<e,  by  Chart.  £J.  VI.— The 
Inhabitants  of  the  flews  there,  not  to  be  leturncd  on  Ju* 
Tiestjlat.  aiitiq.  1 1  Htn.  6.  f .  I . — No  market  to  be  held  In 
the  high-ftreet  of  Seuihii:crk.  nor  hackney-coaches,  \Jc. 
fo  ply  there,  Jiat.  28  C«j.  2.  r-g. — Inttead  thereof  a 
market  to  be  held  in  a  place  called  the  TtiangU.  Siafi. 
28  Gi9.  2.  e.  1%  :  39  Ceo,  2.  f .  3  I .    See  t'lile  Lott4^cn. 

SOWLEGROVfc,  An  old  name  of  the  month  of  Ft' 
Iruary,  fo  called  by  the  inhabitants  of  South  H^altt. 

SOWNE,  From  the  Fr.  Sotti.tKutt  remembered.  A 
»-ord  of  art  ufed  in  the  Exchequer,  where  cllreau  that 
fowne  not,  are  thofe  that  the  Sherif}' cannot  levy,  i/z. 
Such  ellreats  and  cafuahics  are  not  to  be  remembered, 
and  run  not  in  demand  ;  and  cllreats  that  fowne,  are 
fuch  as  he  may  gather,  and  are  leviable.  Stat,  4  Hra,  5. 
r.  2:  4  Inji,  107. 

SPADARtUS,    for  SpathariuSt    A  fword-bcarer. 

SPATiE  PLACITUM,  A  Court  for  the  fpeedy  exe- 
cution of  juftice  on  mibiary  delinquents.  Bred.  Apptnd, 
Hiji.  Engl  45. 

5PATULARIA,  Is  numbered  among  the  holy  veil- 
nents,  \^t.  in  hUn.  Aag,  iii.  ^31. 

SPAWN  AND  FRY  OF  FISH  ;  Sec  title  Tljh. 

SPEAKER  OF  THE  PARLIAMENT;  See  title 

ParUamtnt  VII. 

SPEAKING  WITH  PROSECUTOR.  It  it  not 
uncommon  when  a  perfon  is  conviAed  of  a  mifdemeanor, 
which  ptincipally  and  mere  immediately  aifcfls  fome  in- 
dividual, as  a  hatteiy,  imprifonment,  or  the  like,  for 
the  Court  to  permit  the  defendant  to  fpeak  with  ihe  Pro- 
fecutor,  before  any  judgment  is  pronounced  ;  and,  if  the 
Profccutor  declares  himlclf  fatished,  to  infliA  but  a  tri- 
vial punifhmenc.  It  is  ufual,  on  fati^fa^ion  made  to  the 
ProfecQtor,  for  him  to  give  the  perfon  convifled  a  re- 
leafe,  the  execotion  of  which  being  proved,  is  tanta- 
mount to  the  Profccutor's  acknowIcdgntcDi  of  being  fa- 
tisfied.  See4Cc-'nCT.  c.27.<j-</«/-j,a!  to  guarding  againA 
the  probable  abufe  of  thii  indulgence  of  the  Couit. 

SPECIALTY,  Spi<iaU!au\  A  bond.  bill,  or  fuch 
Rke  inOrument ;  a  writing  or  deed,  under  the  hand  and 
feal  cf  the  parties.  Ltt.  Thefc  are  looked  upon  as  the 
next  clafs  of  debts  after  thofc  of  record ;  being  con- 
farmed  by  fpccial  evidence  under  feal.    2  Cmm.i.  30. 

^65.    See  titles  ^yW;  Dad'.,  Exicator  V.  6. 

SPECIFIC  LEGACIES;  Sec  title  Ugaey  a. 


SPECIFIC  RELIEF  IN  EQyiTY ;  See  titles  Cham- 
<ery ;  E^uiit. 

SPELEUM,  The  cell  of  a  monk.    MalmJ!-,  hh.  3, 

SPICES,  Are  among  the  numerons  articles  liable  to 
duties  of  Cu/lcmi ;  and  fubjcf\  to  regulations,  to  avoid 
frauds  both  in  payment  of  the  dmy  and  manufacturing 
the  article  :  by  a  variety  of  flatutes. 

SPIGURNEL,  f/r^M-nr//w.]  Thefcalerof  theKing'i 
writs,  from  the  Sax.  S/jfarr^f,  to  fliut  up  or  indole: 
but  the  following  original  has  been  j^iven  of  this  word; 
that  Gal/nJtn  S/igurnd  being  by  King  fJen.  Jit.  ap- 
pointed to  be  ftrjier  of  his  writs,  was  the  Bril  in  that  of. 
iice ;  and  therefore  in  after-times  the  pcrfons  that  en- 
joyed the  office  were  called  Spigurneli.  Pat.  11  H. 
4  EJtt:,  I.  This  ofHce  was  alfo  known  by  the  name  of 
Spituritantta  or  Efficurnantta  ;  and  Olvvtr  dt  Siandftrd 
held  lands  in  KtttUltd  in  Com,  Oxen,  prr  Strjantiam  Spi- 
cwmnux  in  Canctliat  iu  Dotnirti  Rrgii.  2j  Ed.  i. 

SPIN.ACIUM,  A  fort  of  vcfiicl  which  wc  now  call  a 
Pinnace.    Kni^hi.  Ann.  1338. 

SPlNDULiE.  Were  thofe  three  golden  pint  which 
were  uTcd  about  the  archicpifccpal  pall ;  and  from  thence 
SptHdulatu:  iigniAed  to  be  adorned  with  the  pall.  Du 
Caffge. 

SPINSTER,  An  addition  in  law  proceedings  ufually 
given  to  all  unmarried  women  ;  and  it  is  a  good  addition 
lor  the  ellatc  and  degree  of  a  woman.    See  title  Aiate~ 

mtnt  I.  J.  (r). 

I  SPIRITS  AN'D  STRONG  WATERS  ;  SeeJrWy. 
j    SPIRITING  AWAY  MEN  AND  CHILDREN; 

I  See  Kidnapping. 

SPIRITUAL  CORPORATIONS ;  %fxCwpt,ratiim, 
SPIRITUAL  COURTS;  See  title  C^irr/iffrAy^W, 
SPIRITUALTIES  of  a  BISHOP;  Sec  GW/av 
cf  the  Spintaaltttt. 

SPIRITUALTY,  The  Clergy  of  England. 
SPIRITUOUS  LIQUORS  ;  Sec  title  Exaft, 
SPITTLE-HOUSE,  A  corruption  from  Hofpital; 
or  it  may  be  taken  from  the  Teuton.  Spital^  an  hofpild 
or  alms-houfe  :  It  is  mentioned  in  fiat,  1 5  Car.  2.  r,  9. 

SPOLIATION,  y>o/;fl//o.]  A  writ  or  fuii  for  the 
fruits  of  a  church,  or  the  church  itfelf,  to  be  fued  in  the 
Spiritual  Court,  and  not  in  the  temporal;  that  lies  for 
one  incumbent  againfl  another,  where  they  both  claim 
by  one  patron,  and  the  right  of  patronage  doth  not 
come  in  queilion :  As  if  a  parfon  be  created  a  BiOiop, 
and  hath  difpenfation  to  hofd  his  benefice,  and  after- 
ward* the  patron  prefents  another  incumbent,  who  is  in. 
I  HituteJ  and  indutled  ;  now  the  Bilhop  may  hzvc  a  Spo- 
I  liation  in  the  Spiritual  Court  againll  the  new  incumbent, 
bccaufe  thcv  both  claim  by  one  patron,  and  the  right  of 
patronage  doth  not  come  in  debate ;  and  for  that  the 
other  incumbent  came  to  the  pofTeflion  of  the  benefice, 
by  the  courfc  of  the  Spiritual  Law,  rjz.  by  infliiution 
and  induction  ;  for  otherwife,  if  he  be  not  inllituted  and 
induced,  a  Spoliation  lies  not  againD  htm,  but  writ  of 
trcfpafs,  or  alfifc  of  Novel  diffeifin.  E.S  5.36,37. — 
So  it  is  where  a  parfon  that  hath  a  plurality  accepts  of 
another  benefice,  by  reafon  whereof  the  patron  prefents 
another  clerk,  who  is  inllituted  and  induced  ;  in  this 
cafe  one  of  them  may  have  Spoliation  againll  the  other, 
and  then  fliaU  come  in  queftioo,  whether  he  haih  afuA- 
cient  plurality,  or  not:  .And  it  is  the  fame  of  depriva- 
tion, — "f .    Tu  rns  Jt  Let*    And  fee  3  Ctmm.  c.  7.  /.  go, 

SPONTE- 


S  PO 


STA 


SPONTE-OBLATA,  A  free  gift  or  prefent  to  ihe 
King. 

SHORTULA,  Gifts  and  gratuiiics,  forbidden  to  be 
received  by  ihc  clergy. 

SPOUSALS  ;  See  Ejpcufah. 

-SPOUSE-BREACH.  Adultery,  as  oppofcd  to  fimple 
fornication :  The  Lady  Kaihanat  was  sccufed  lo  the 
King  of  incontinent  living  before  her  marriage,  and  of 
Spoufe-breach  after  the  marriage.  Fox  Ad.  Mo/t.  ii.  540. 

SPRINGING  USES,  or  Coniingcot  ufcs ;  Sec  tide 
Vjh. 

SPULLERS  OF  YARN.  Perfons  that  work  at  the 
fpole  or  wheel  ;  or  triers  of  Yarn  lo  fee  that  it  be  well 
fpun,  and  fit  for  the  loom.    Srat.  1  Mar.  fl.  i.  r.  7. 

S PUR-RO Y AL,  Spwrnnum  aurtum. ]  An  ancient 
gold  coin.    Fart(^.  jfn/if.  ^it, 

SQUALLEY,  A  fauUincfs  in  the  making  of  cloth. 
StM.  43  <•  10.    See  R9^i:rf. 

SQUIBS  ;  See  Firt-'u,orh. 

STABBING  ;  See  title  H>muiJe  III.  z. 

STABILIA,  A  writ  called  by  th.it  name,  on  a  cuf- 
tom  in  Ncrtnantiyt  that  where  a  man  in  power  claimed 
lands  in  the  polfcflion  of  an  inferior,  he  petitioned  the 
Prince  that  it  might  be  put  into  his  hands  till  the  right 
was  decided  ;  whereupon  he  had  this  urit,  Brcvt  Ut  Sta- 
bilia  :  To  this  a  charter  of  King  lltn.  I.  alludes  in  Prjn't  \ 
US.  Ah^L  tcm.  '\.  pag.  1204. 

STABILITIO  VENATIONIS,  The  driving  deer  to 
a  Stand.  Sta/'iliiai,  the  place  where  one  ought  to  llaod 
in  hunting,    l/g.  H.  1.  c.  17. 

STABl^E-S'l'AND.  Statiht  ftatio,  vrl  ftaHs  in  fta- 
huh^  \\  where  a  man  is  found  at  his  Standing  in  the  fo- 
reft*  with  a  crofs  or  long  bow  bent,  ready  to  Ihoot  at 
any  deer  ;  or  ttaoding  clofe  by  a  tree,  with  greyhounds 
in  a  lea(h,  ready  to  flip  :  And  it  is  one  of  the  four  evi- 
dences or  prcfumpiions,  whereby  aperfon  i(  convicted  of 
intending  to  Ileal  the  King's  deer  in  the  forell :  the  other 
three  are  dog-draw,  back  bear,  and  bloody-hand.  Man* 
oicm',  far.  2.  cap.  18. 

STACK,  A  quantity  of  wood  three  feet  long,  aa  many 
feet  broad,  and  twelve  feel  high.    Mcnh  Did, 

STADIUM,  A  furlong  of  land  ;  the  eighth  part  of  a 
mile.  OointlJay. 

STAFF-HiiRDING,  The  following  of  cattle  within 
a  foreft  :  And  where  perfons  claim  common  in  any  foreft, 
it  mull  be  inquired  by  the  minilters  whether  tlicy  ule 
StalT  herding,  for  it  is  not  allowable  of  common  right ; 
becaufe  by  thai  means  the  deer,  which  would  othcrwifc 
come  and  feed  with  the  cattle,  arc  frighted  away,  and 
the  keeper  or  follower  will  drive  the  cattle  into  the  bell 
grounds,  fo  that  the  deer  lhall  only  have  their  leiivingj : 
Therefore  if  any  roan  who  h.nh  ri;»hl  of  common,  under 
colour  ihcreof  ufc  Statf-hcrding.  it  is  a  caufe  ol  fcizing 
hii  common  till  he  pay  a  6nc  for  the  abufc,  1  Jon. 
Ftp,  282. 

STAGE-COACHES  ;  See  Co^chn. 

S  TAGE  PLAYS  ;  See  Pluyhu/e. 

STAGIARIUS,  A  refideot ;  as  J.  B.  Canoauui  (J 
Siaiionui  Samti  PaJi,  acanon-rcfidcntiary  of  St.  Aw/'s 
church.  IJtjI.  Etc/.  S.  Paul.  But  thii  dillindion  was 
made  between  re/iJentmriuj,  and  Sni^i^triui  :  Every  ca- 
non inlt  illed  to  the  privileges  and  prof.;\  of  rtfidcnce,  | 
wai  rijiMmttertmi  \  and  while  be  aOually  kept  fucfi  lUted^ 


refidence,  he  was  StagiaHut.  Siatat.  EecU/.  Feoitm* 
MS.  44.  StagiariOf  the  refidence  to  which  he  was 
obliged;  Stagiari,  to  kirep  refidence. 

STAGNES,  5rrt^fn2.)  Pools  of  Handing  water.  Slat. 
5  Eiix.  €.  z\.  A  pool  confitU  of  water  and  land  ;  and 
therefore,  by  the  name  of  Siagnun,  the  water  and  land 
fltall  pafsalfo.  Infl. 

STAL-BOAl',  A  kind  of  fifluog  boat,  meotiooed  in 
Jiat.  27  Eitz.  f.  21 . 

STALKING,  The  going  gently  ftep  by  ftep,  under 
cover  of  a  horfe,  is'c.  to  take  game;  none  ihall  iUIk 
with  bufli  or  bcall  to  any  deer,  except  in  his  own  forelt 
or  park,  under  the  penalty  of  10  /.  5"/^/.         7.  c.  1 1. 

STALKERS,  Certain filhing-ncts.  Sec JIat.  x^R.z. 
c.  19. 

STALLAGE,  Sfa//agium,  from  the  Sax. /a/,  i.e. 
Jialulum  Jlatio  ]  The  liberty  or  right  of  pitching  and 
cre^ing  Stalls  in  fairs  or  markets :  or  the  mWif^  paid 
for  the  fame.    Kcnntt'i  Qhff. 

STALLARIUS.  Is  mentioned  in  our  hiflorians,  and 
fignifies  pr.rfe{lus  fiabuU  ;  it  was  the  fame  officer  which 
we  now  call  milter  of  the  hori'e.  Sptlm.  Sometimes  it 
hath  been  ufed  for  him  who  hath  a  Stall  in  a  market. 
Fltia,  hb.  4.  28. 

STAMP-DUTIES,  A  branch  of  the  perpetual  re?e- 
I  nue  of  this  kingdom.  (See  title  They  are  a 

tjx  impolcd  upon  al!  parchment  and  paper  whereon  any 
Itrgal  proceedings,  or  private  inAruments  of  almoil  any 
nature  whatever,  arc  written  :  and  alfo  upon  licences  for 
retailing  wines,  letting  horfes  to  hire,  and  numerous 
other  purpoles  :  And  upon  all  almanacks,  news-papers, 
advertifements,  cards,  dice,  and  pamphlets  containing 
lefs  than  fix  llieet^  of  paper.  Thefe  impolU  arc  very 
various,  according  to  the  nature  of  the  thing  llamped 
or  taxed,  riling  gradually  from  one  pinnj  to  ttn  poundt  \ 
(and  indeed  in  many  cafes,  as  itgniUit  admtKtjtrait^m, 
jcc.  to  an  amount  proportioned  to  the  property  convey- 
ed.) The  firll  inltitution  of  the  Stamp-duties  was  by 
Jiat.^  y  6  fy.  M.  c.  Ill  Sid  they  have  fioce  been 
incrcafed  to  an  amount  which  rothing  but  the  abfolute 
neceflity  of  their  being  impofed  could  prevent  us  from 
llyling  enormous.  Thefe  Duties  are  managed  by  Com- 
millioners  appointed  for  the  purpofe.  They  now  extend 
to  fuch  an  adonifltlng  variety  of  articU-s,  and  depend  on 
fuch  a  multiplicity  of  tUiute;,  which  are  continually  va- 
rying (by  increafing)  the  amcunt,  that  no  table  or  rcjoi. 
PinJiu/ii  which  could  be  framed  would  probably  be  of  any 
fcrvice  to  the  readvr  after  one  Sellion  of  Parliament ;  nor 
would  it  be  confillent  with  the  general  nature  of  this 
Work  to  enter  into  any  further  elucidation  of  the  fubje£l. 

STAND,  A  weight  from  tw«  hundied  and  a  half  to 
three  hundred  of  pitcii.    Mtnh.  Djs7. 

STANDARD,  From  the  Kr.  RJiandart,  kc.  Jignum, 
vfxiUum.]  In  the  general  ftgnificaticu,  is  an  Enfign  in 
War.  /\iid  it  is  ufed  for  the  Jtanding  mtafart  of  th* 
King,  to  thcfcantling  whereof  ail  the  mcafuret  in  the 
land  are  or  ought  to  be  framed,  by  the  clerks  of 
markets,  aulnagers,  or  other  officers,  according  to  MagKA 
Charta  and  divers  other  lUtutcs.  I'his  is  not  without 
good  rrafon  called  a  StanJ.ird,  becaufe  it  Uandeth  con- 
ilant  :ind  immoveable,  having  all  meafures  coming  to- 
wards it  for  their  (.oiifotmit/  i  ever,  fuldiers  in  the  field 
have  ihcir  Standard  or  cotoui*.  (or  their  dircflion  in 
1        .  4  T  a  their 
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Aeir  march,  f^e,  to  repair  to.  Sriiten,  e.  30.  There  13 
7l  Standard  of  Money,  dircn^king  what  quantity  of  Bne 
fitver  and  ^o!d,  and  how  much  allay,  ^re  \o  be  con- 
tained in  coin  of  old  Sterling.  (5V.  And  Standard  of 
Platc^  and  filver  manufactures.  Siat.  6  Geo.  1.  r.  11. 
See  titles  GoU\  Mcniy ;  jfl/aj.  f^eighti  and  Mtafurtt^  Sec. 

STAMDARDU3,  True  Sttindard,  or  legal  weight 
or  mcafure.    CurfuLii-  S.  EJmurJ-  M$.  268. 

STANDEL,  A  young  Dorc  oak  tree,  which  in  time 
may  make  timber ;  and  twelve  I'uch  young  trees  arc  10 
be  left  Handing  in  every  acre  of  wood,  at  the  felling 
thereof,  by  J?at.  35  S.  c.  17. — And  fee  Jiat.  13  £/«. 
r.  15.  ^  18;  and  [his  Di^.  title  (7W. 

STANDING-ARMY,  Not  to  be  kept  in  time  of 
peace  without  confent  of  Parliament.  Slat,  i  M. 
Jef.  z.  c.  z.    Set  title  SeUier:, 

S TANLAW.  A  rtony  hill.  D«mt/J. 
STANNARIliS,  Siarincr-a,  from  the  Lzt./afmiim, 
tio  ]  The  mires  nod  works  where  Tin  mel,il  is  got  and 
puriiied  ;  as  io  Corniun'I  and  Dtvenjhirtt  &c>  Camdtm 
Bail.  199.    The  tinners  arc  called  Stannary. men. 

The  Stannary  Courts  in  DcTjtnpiri  and  CemnvaU,  for 
the  admiridratioii  of  julVce  amorg  the  Tinners  therein, 
hTcCckrts  ef  RtccrJ,  but  ot  a  private  and  cxctufivc  na- 
ture. They  are  held  before  the  Lord  Warden  and  his 
fubftitutcs;  in  virtue  of  a  privilege  granted  to  the  work- 
ers in  the  tin  mines  there;  to  fue  and  be  fued  only  in 
their  own  Courts,  that  they  may  not  be  drawn  from 
their  bufinefs,  which  is  highly  profitable  to  the  public,  by 
attending  their  law-fuits  in  other  Courts,  4/'!/^.  232. 
The  privileges  of  the  tinners  are  confirmed  by  a  charter 
33  EJ.  I;  and  fully  expounded  by  a  private  llatute, 
(given  at  length  in  4  IiJ}.  232,)  50  Ed.  ^,  which  has 
fince been  explained  by  a  pubhc  a^.y/a/.  16  Car.  i.r.  19. 

All  tinners  and  labourers  in  and  about  the  Stannaries 
Jhall,  during  the  time  of  their  working  therein,  bcna fide, 
be  privileged  from  fui:s  of  other  Courts,  and  be  only  im- 
pleaded in  the  Stannary  Court ;  in  all  ma:ter»,  excepting 
pleas  of  land,  life,  and  memlwr.  No  Writ  of  Error  lies 
from  hence  to  any  Court  in  WefimiKfier  hall:  But  an  ap- 
peal lies  from  the  Steward  of  the  Court  to  the  Under 
Warden,  and  fiom  bim  to  the  Lord  Warden;  and 
thence  to  the  Privy  Council  of  the  Prince  ct"  Wales,  as 
Duke  of  CcrnivizU,  when  he  hatli  h&d  livery  or  invetli- 
lure  of  the  fame  ;  and  from  thence  the  appeal  lies  to  the 
King  himfelf  in  the  Uil  refort.  3  C<mim.  c.  6.  p.  79,  80. 
citc5  4/ff/.230,23i :  iBulJi.  \%-^:  Dsdr.Hifi.Cera%u.^\. 

Tranfitory  adions  between  tinner  and  tinner>  ^V, 
though  not  concerning  the  Stannaries,  or  arifin^  there- 
in, if  the  defendant  be  ft>und  within  the  Stannaries,  may 
be  brought  into  thcfe  Courts,  or  at  Common  Law  ;  but 
if  one  party  a'txie  is  a  tinner,  fuch  tranfltory  anions 
which  concern  no:  the  Stannaries,  nor  ajifc  therein, 
cannot  be  brought  in  the  Stannary-Courts,  4  Ir^.  2^1. 
Lahourr rs  in  the  Stannaries  may  recover  their  wages  be- 
fore Ju/liccs  of  peace.    Srai.  27  Geo.  z.  c.  6. 

STANNARIliS,  A  pewterer  or  dealer  in  tio;  of  or 
belonging  to  tin.  Lit.OiSl. 

STAPLE,  StapuiutK.]  From  the  Fr.  tfiapt,  \.  v. /cram, 
'vinarium,  a  market  or  Staple  for  wines,  which  formed 
the  principal  commodity  of  France ;  or  rather  from  the 
<jcrm>/d/ui^ff*  which  lijjmfieth  to  gather,  or  heap  any 


thing  together :  in  an  old  French  book  it  is  written  & 
Calaii  Efiape  de  la  Laine,  &c.  t.  e.  the  Staple  for  wool  : 
And  with  us,  it  hath  been  a  public  mart  appointed  by 
Law  to  be  kept  at  the  following  places,  -vie.  H'ejlminjltff 
Vorkf  Linceln,  i^rwcaJtU,  Kerivic^,  Canicriurj-,  Cbtchff' 
tert  tf'i«chej!ert  Exeter,  and  BrifitiU  &c.  A  Staple  Court 
was  held  at  the  Wool  Staple  in  Wtfiminjiery  the  bound« 
whereof  began  at  TempU-Bar  and  reached  to  TuihtU^ 
in  other  cities  and  toiviis,  the  bounds  are  within  the 
walls;  and  where  there  ate  no  walls,  they  extend  through 
all  the  towns ;  and  the  Coon  of  the  Mayor  of  the  Srt- 
ple  is  governed  by  the  Law  merchant  in  a  fummary  way, 
which  IS  the  Law  of  the  Staple.  4  Inji.  23;.  See  fiat. 
17  Ed.  3.  fi.  2.  The  Staple  goods  of  Ew^/aad  are  woo.*, 
woolfels,  (or  Ikins,)  leather,  lead,  tin,  cloth,  butter, 
checfe,  as  appears  by  the  flacule  14  R.  i.  e.  1. 

Though  fomc  allow  only  the  five  firil ;  and  yet  of  late 
Staple  goods  are  generally  undertlood  to  be  Aich  as  are 
vendible,  of  any  kind,  and  not  fubje£t  to  peiifh.  See 
Statmt  Staple  i  Ctifictni  en  Merchaadije, 

ST.-\R,  Storrbrt,  a  coniraclion  from  the  Hebr.  &/«r» 
a  deed  or  contrad.J  All  the  deeds,  obligations,  &r.  of 
the  j^tius,  were  anciently  called  Stsrs,  and  written  for 
the  moil  part  in  Htbrcvj  alone,  or  in  Uehrew  and  Lttiti 
one  of  which  yet  remains  in  the  ireafury  of  the  Exelt- 
quer,  written  in  Helrnv,  without  points,  the  fubllacce 
whereof  is  expreffed  in  Latm  juft  under  it,  like  an  Eng- 
lijh  condition  under  a  Latin  obligation  :  This  bears  date 
in  the  reign  of  King  Jihrr ;  and  ir:\ny  Stars,  as  well  of 
grant  and  releale,  as  obligatory,  and  by  way  of  mort- 
gage, are  pleaded  and  rcctced  at  large  in  the  Plca-roUi. 
Pajib.  Q  Ed.  I.    See  Star-Cbamber. 

In  one  of  the  (latotes  of  the  Uniccrfiiy  of  Camirid^ft 
the  antiquity  of  which  is  not  known,  the  word  fiarrum  i» 
1  tw-ice  ufed  for  a  fchedule  or  inventory.  4  Ccmm.  e.  19. 
/.  266,  Ji. 

STAR  AND  BENT;  Sec  title  S.'a  Banh. 

STAR-CHAMBER,  Camera fielUta.  otherwifc called 
Cbambre  d:i  tfiijUts.]  A  Chifnber  at  tt'tfimis^tr  fo 
called,  (as  Sir  Tbtmas  Sir.^ih,  de  Rtp.  Jngkr.  lib.  a.  f.  4, 
conjectures,)  bee  ufe  at  firfl  the  cieting  thereof  was 
adorned  with  images  of  gilded  Stars.  Ard  in  the  fiat. 
25  Htn.  8.  e  I,  it  is  wntten  the  Starred  Charaber.  Jt 
was  ordained  hy  fiat.  3  Htn.  7.  c.  1,  and  21  Hrn,  8.  e.  2, 
That  the  Chancellor,  aflittcd  by  o'.heis  there  named^ 
Ihould  have  power  co  punith  routs,  riots,  forge rie<,  main- 
tenancc»,  embraceries,  perjurie*,  and  other  fuch  mifJe- 
mcanors  as  were  not  fuificiedily  provided  for  by  the 
Common  Law,  and  for  wnich  the  inferior  Judges  were 
not  fo  proper  to  give  corrcAion. 

But  by  fiat.  16  Car.  i.  10,  this  Court,  commonly 
called  the  Star-chamber,  and  all  jurifdicftion,  power,  and 
authority  thereto  belonging,  are  abolilhcd.  Cn-jriL 

Mcl/ojf  and  Blackfiitii  feim  to  thirk  it  wa.*  called  tie 
Star  chamber,  becaufe  the  recogni3:.nccs  which  the 
Jews  formerly  entered  into,  to  the  Ciow.i.  an  J  *;:ich  were 
called  Stars,  were  kept  in  tUat  Chamber.  Sec  .mUt  Star. 

Sec  4  Csmn.  <,\^,\n  the  notes,  for  fome  particulars  re- 
lative, to  this  Court,  Hudfin*!  Treatifc  of^  the  Court  of 
Star-chamber,  there  referred  to,  is  now  puWilhed  at  the 
beginning  of  the  fccond  volume  oi  CsUediUuaJaridica' 

STARCH  AND  STARCH  POWDER.  Are  articles 
fubjeft  to  the  duties  and  conuol  of  the  Exei/e,  »d  liable 

to 
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10  feveraT  regulations  accordingly,  by  various  Aatules. 
Thus,  Starchnakeri  arc  to  make  ufc  of  fquarc  or  ob- 
long boxes  only,  for  boxing  and  draining  green  S'.arch, 
before  it  is  dried  in  the  ftove.  under  the  penalty  of  xoi. 
tnd  ftiall  give  notice  to  the  officers  for  the  duties,  when 
ihey  box  and  dry  their  Starch;  and  not  remove  the 
Starch  made,  before  it  is  weighed,  and  an  account  (Eileen 
thereof,  on  paiu  of  forfeiting  50/.  Otticers  may  fcarch 
for  Staicli  concealed,  by  virtue  of  a  jullicc's  warrant, 
and  feize  the  lame,  (:i:V.  A  penalty  is  likewile  iiiAiCled 
on  makers  of  hair  powder,  perfumer*,  peroke- makers, 
barbers,  i^c.  mixing  any  powder  of  alabafler,  chalk, 
Jimc.  fii^f  •  with  Surch-powdrr,  or  making  hair-powdcr 
of  any  other  matcri-tU  than  po^vdcr  of  Starch.  And 
makeri  of  powder  for  hair,  are  to  make  entries  of  iheir 
workhoufes  at  the  oAice  of  Excije,  Sec.  &c. 

STATED  DAMAGES ;  See  dUes  Oama^tsi  Bondt\ 
Covenant,  &c. 

STATICKS,  Stalter, /cientia  fMderuT/t.]  Knowledge 
of  weights  and  meafures ;  or  the  art  of  balancing  or 
Weighing  in  fcalci.  Mcrch.  D:ct. 

STATION  ARIUS  ;  The  fame  as  Stagiatius. 

STATUARIUM,  A  tomb  adorned  with  Statues.  /«• 
gulfh.  853. 

STATUS  DE  MANERIO,  The  ftate  of  a  manor: 
All  the  tenant)  within  the  manor,  met  in  the  Court  of 
their  Lord  to  do  their  cullomary  fuit,  and  enjoy  their 
rights  and  ufzges,  were  termed  Status  dt  manerio. 
taioch.  Jiiitq.  4)6. 

STATUTE, 

Statutum,]  Has  divers  fignifications :  Firfl,  It 
fignifies  an  ad  of  Parliament ;  and  Secondly,  it  is  a 
ihort  writing  ^aWcA  &  Staiute-^ltrchanij  or  Statute-Sia- 
pit,  (fee  thofe  titles,}  which  are  in  the  nature  of  bonds, 
i£c.  and  called  Staiutei,  as  ihey  are  made  according  to 
ihc  form  cxprefsly  provided  in  certain  Statutes. 

The  Acts  op  Parliament,  Statutis  or 
EJiiis,  made  by  the  King's  Msjelly,  by  and  with  the 
advice  andconfcnt  of  the  Lords  Spiritual  and  Temporal 
and  Commoiis  in  Parliament  ad'cmb'cd,  compofe  the 
Lt^tt  Sci  the  writien  laws  of  the  kingdom.  The 
oldell  of  ihefe  now  extant,  and  printed  in  our  Statute- 
book*,  is  the  famous  Magna  Charta^  as  confirmed  in 
Parliament  9  Ilea,  3  :  though  doobtlcfs  there  were  many 
afls  before  that  time,  the  records  of  which  are  now  loll, 
and  the  determinations  of  them  perhaps  at  prefent  cur- 
rently received  for  the  maxims  of  the  old  Common  Law. 

The  miking  of  ihtfc  Statutes  has  htcn  already  confi- 
dered  under  title  PaiUamrity  Div.  VJI.  — To  what  is 
there  faid  wc  may  here  only  add,  tiiat  the  Roy;rl  aifrnr, 
when  given,  is  indorfed  upon  the  feveral  ?.c\i.  Thax  till 
the  reign  of  Rich.  lU.  all  the  Statutes  were  either  in 
Fttncb  or  Lathi,  generally  FrencL:  And  that  by  Jlat. 
3 J  Gcc.  3.  (-.  1  ^,  it  is  enacted,  that  when  the  operaiinii  of 
an  ail  of  Piirliameot  is  not  direft^d  to  commence  from 
any  time  fpecified  within  it,  the  clerk  of  tlie  Parliamenis 
(hall  indorfe  upon  it  the  day  upon  which  it  receives  the 
Royal  afTcnt :  (and  which,  fmcc  this  afl,  is  added,  in  the 
printed  Statutes  immediately  after  the  title:)  And  that 
day  fhall  be  the  date  of  its  commencement.— This  Sta- 


tute has  obviated  much  inconvenience  (not  to  fay  injuf- 
tice)  which  arofe  from  tlie  former  maxim,  that  an  ad  of 
Parliament  opeiaied  from  the  ftiil  day  oi  the  Sefiion  ;  the 
whole  Scffion,  like  the  whole  term,  bemg  confidered  as 
are  day  ;  and  thus  many  Statutes  hiid  the  force  of  pefi 
fuiflo  laws. 

The  mrthod  of  citing  thefe  a£ls  of  Parliament  is  va- 
rious. Many  of  our  antient  Statuttrs  are  called  after  the 
name  of  the  place  where  the  Parliament  was  hfid  that 
made  them;  as  the  Sututes  of  Ma-ton  and  Mat-Uberge 
( Marl^orou^o) ,  of  WcJImnftert  Ghucfjhr,  and  Wincbtfltr. 
Others  are  denominated  entirely  from  their  fubjed ;  as 
the  Staiutcs  of  IVaks  and  Irelandt  the  Ariiculi  CV#W,  and 
the  Prara^ativa  Regit-  Some  arc  diftinguifhed  by  their 
initial  wards,  a  mcinod  of  citing  very  antient :  As  the 
Statute  of  ^tia  EmptortSt  and  that  of  CinuirsfptBe  dga- 
til.  But  ihc  moll  ufual  method  of  citing  them,  elpeci- 
ally  fincc  the  time  of  Edivard  [I.  is  by  naming  the  year 
of  the  King's  reign  in  which  the  St-itutc  was  made,  to- 
gether with  the  chapter,  or  piirticulur  aft,  according  to 
its  numeral  Older,  as,  9  GVa.  2.  r. +.  For  all  the  ads  of 
one  bc/Tion  of  Parliament  taken  together  m^ke  properly 
but  one  Statute  :  And  therefore  when  two  SeHionshave 
been  held  in  one  year,  we  ufually  mention  pat.  1  or  z. 
Thus  the  Bill  of  Rights  is  cited,  as  i  ff^.U  M.  ft.  z. 
r.2;  fignifying  that  it  is  the  fecond  chapter  or  ad,  of 
the  fecond  Statute,  (or  the  Laws  made  in  the  fecond  Sef- 
fion  of  Parliament,}  in  the  fiiil  year  of  King  William 
and  Queen  Mary. 

We  are  now  to^onfider, 

I .   The  different  Kind  cf  Stal-jttt, 
J  I.   Seme   general   Rultt  luith  regard   to  iheir 
Conftrutiicns, 

I.  Statutes  arc  either  general  or  fpecial,  public 
or  private.  A  general /jr  public  ad  is  an  univerfal  rule*, 
thit  regards  the  whole  community  :  And  of  this  the 
Courts  of  Law  are  bound  to  take  notice  judicially  and 
ex  dtjicio  ;  without  the  Statute  being  particu!ar|y  pleaded, 
or  formally  fct  forth  by  the  party  who  claims  an  ad- 
vanuge  under  it.  Special  or  private  ads  are  rather 
exceptions  than  rules,  being  thofk.*  which  only  operate 
upon  particular  perfons,  and  private  concerns :  And  of 
thefe  (which  arc  not  promulgated  with  the  fame  noto- 
riety as  the  former)  the  Judges  sic  not  bound  to  take 
notice,  unlcfs  they  be  formally  (hewn  and  pleaded. 
Ihus,  to  fticw  the  diTiodion,  the  Statute  x^Eliz.  c,  10, 
to  prevent  Spiritual  Pcrfons  from  making  leafes  for 
longer  terms  than  twenty-one  years,  or  three  lives,  is  a 
public  ad ;  it  being  a  rule  prcli;ribcd  to  the  whole  body 
of  Spiritu:il  Pcrfons  in  the  nation  ;  but  an  ad  to  enable 
the  Cifliop  of  Ciller  to  make  a  Icafe  to  J.  B.  for  Gxty 
years,  is  an  exception  to  this  rule;  it  concerns  only  the 
parties  and  the  RiHiop's  fucccflbrs ;  and  is  therefore  a 
private  aft.  1  Comm.  lutrai.  §  3.  p.  8j,  86. 

Some  Statutes  (fays  anothirr  auih  )riry)  are  general, 
and  fome  are  fpecial :  And  they  aie  called  general  from 
the  f and  fpecial  from  the  fpecia  ;  as  (or  inAance  : 
The  whole  body  of  the  Spiritualty  \i  the  genus,  but  a 
Bilbop,  Dean,  and  Chapter,  bV.  is  the  fpccies  :  There- 
fore Statutes  wiiich  concern  alt  the  Clergy,  are  general 
laws ;  but  thofe  which  concern  Bifhops  only  arc  fpecial. 
j^Rep.  }6,  The  Statuic  zi  H.  B.  c.  13,  which  makes 
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the  acceptance  of  a  fecont)  Uving  by  clergymeni  an  avoid- 
ance of  the  lirft,  is  a  gCDCral  law,  becaul'e  it  concerns  all 
Tpiritual  peifon^. 

All  Scatctes  concerning  my  klcries  and  trades  in  ge- 
neral* are  general  or  public  ads  ;  though  an  ad  which 
relates  to  one  particular  trade  is  a  priva'C  Statute. 
D)tr  A  Statute  which  concerns  die  King  is  a  public 
ad;  and  yet  ihey?o/.  23  H  8,  concerning  Sheriff*,  i^ir. 
is  a  privax  ad,  Pltrxd,  58  ;  Dytr  \  19.—  It  i*  a  ro  c  in 
Law,  th^t  the  Courts  at  Wtjiruyjlir  tu  take  notice 

of  a  general  Statute,  lAithout  pleading  it;  but  they  are 
not  bound  to  take  notice  of  particular  or  private  Sla- 
taces  anlefsthey  are  pleaded.  1  Ujl.  93. 

Statutes  arc  alfo  cither  declaratory  of  the  Common 
Law,  or  remedial  of  fome  defcds  therein  ;  or,  to  fpeak 
more  llridly,  they  are  either  declaratory  of  the  old  law, 
or  introJudory  of  a  new  law.  Remedial  Sututei  being 
generally  mentioned  in  ccr.traditHndion  to  penal  bta- 
lutcs.  Decioi  oscryy  wlicrc  tne  e  ld  cullom  of  the  kingdom 
is  almoll  fallen  into  difufe,  or  become  diCputable  ;  in 
which  cafe  the  Parliament  ha:  thought  proper,  in  ptrpt. 
tkuas  ra  tiJliKKr.ium,  and  for  avoiding  all  doubts  and  dif- 
ficulties, to  declare  what  the  Common  Law  is  and  ever 
bath  been.  Thus  the  Statute  of  Treafons,  25  £j'iy.  3. 
_/f.  5.  (.  2,  doth  not  make  any  new  fpectes  of  ircafons  ; 
bot  only,  for  the  benefit  of  the  Subjed,  declares  and 
enumerates  thofe  fcveril  kinds  of  offence,  which  before 
were  trcafon  at  the  Common  I^sw.  Rimtdialt  or  Intro- 
(Ittdory,  Sututet,  are  thofe  whicn  are  made  to  fupply 
Uefcds,  and  abridge  fuch  fuperfluities,  in  the  Common 
Law,  as  arife  either  from  the  general  imperfcdion  of  all 
human  1aw<,  from  change  of  time  and  circumflances, 
from  the  milhkcs  and  unadvifed  determinations  of  un- 
learned (or  even  learned)  Judges,  or  from  any  other 
caufe  whatfoever.  And  this  being  done,  cither  by  en- 
larging the  Common  Law  where  it  was  too 'narrow  and 
circumfcribed,  or  by  reftraioing  it  where  it  was  too  lax 
and  luxuriant,  hath  occafioced  another  fubordinate  divi- 
fion,  of  thefe  remedial  introdudory  ads  of  Pa'Ii^ment, 
into  Enlarging  and  Jttfiramsr.g  Stiiutes.  To  inllance 
•gain  in  the  cafe  of  treafon.  Clipping  the  current  coin 
of  the  kingdom  was  an  oAence  not  fulHcienily  guarded 
againft  by  the  Common  Law  ;  thertfore  it  mas  thought 
expedient  hy  Jiat.  5  BUz.  f .  1 1 ,  to  make  it  Hi^h  Trealon, 
which  it  was  not  at  the  Common  Law:  So  that  this  was  an 
enlarging  Statute.  At  Common  Lsw  alfo  Spiritosl  Cor- 
poration^  might  Icafe  out  their  eH^tes  for  any  term  of 
years,  til!  prevented  by  the  Statute  13  Eux-  e.  10,  be 
fore  mendoTted :  This  was  therefore  a  rellraining  Sta- 
tute. 1  Ccmin.  86,  87. 

It  is  remarked  by  Mr.  Chrijiiaat  ihit  the Jiat.  5  Eliz.. 
c.  1 1 ,  above  referred  to,  hanlly  correfponds  with  the  ge- 
neral notion  cither  of  a  remedial,  or  an  enlarging  Su- 
tute.  In  ordinary  legal  language,  remedial  Statutes  ate 
(as  has  been  already  noticed)  coniradillinguiflied  10  pe- 
nal Statutes.  An  enlarging  or  an  enabling  Statute  is 
one  which  increafes,  not  retlrain;,  the  power  of  adion  : 
As  Jiat.  jz  H.  8.  t.  23.  which  gave  Bifhops  and  all  other 
fote  EcckfiaAical  Coriwrations.  except  parloi^s  and  vi- 
cars, a  pOACr  of  making  leafes  which  they  did  not  p-'>l- 
fefs  before,  is  always  called  an  enabling  Statute.  The 
^at.  13  Elsz.  e.  10,  which  afterwards  limited  that  pouer, 
n,  oa  the  contrary,  tlyled  a  rellraining  or  difabling  Su- 
»4 


I  tute.  1  CcKin,  87.  K  See  alfo  2  Camm.  c.  to  :  tod  tMi 
I  Dictionary,  title  Lra/t  U. 

JL  The  rules  to  be  obferved  with  regard  to  the 
conlUudion  of  Statutes  are  principally  thefe  waich  follow: 

1.  There  are  three  points  to  be  confidered  in  th« 
conArudion  of  all  remedial  Sututes  ;  the  old  law,  the 

'  mifchief,  and  the  remedy:  that  is,  how  the  Common  Law 
itood  at  the  making  of  the  ad;  what  the  ntifchief  was 
for  which  the  Common  Law  did  not  provide ;  and  what 
remedy  the  Parliament  hath  provider  to  cure  this  mif- 
chief.   And  it  is  the  bufinefs  of  the  Judges  fo  to  cnultrve 
the  ad,  as  to  fupprefs  the  mifchief  and  advance  the  re- 
medy, 3  Rep.  7  :  Ca.  Lilt,  ii,  42.    Let  us  inltaocc 
again  in  the  fjme  rellraining  Statute,  13  EU%.  c.  ic: 
By  the  Common  Law.  Eccleliaitical  Corporations  .night 
,  let  as  long  le^fcs  as  they  thought  proper :  ti.t  :.ufchief 
was,  that  they  let  long  and  unreafonable  leafes,  to  the 
impoveriflimenc  of  thei-  fuccelTois  :  The  remedy  applied 
by  the  Statute  was,  by  making  void  all  leafeii  by  Ecde- 
fiallical  Bodies,  for  longer  terms  than  three  lives  or  at 
years.    Now  in  the  conftrndion  of  this  Statute  it  is 
held,  that  Icafe:,  though  for  a  longer  term,  if  made  by 
,  a  BiHiop,  are  not  void  during  the  Bithop's  continuance 
'  in  his  bee  ;  or,  if  made  by  a  Dean  and  Chapter,  they 
I  arc  not  void  during  the  continuance  of  the  Dean  ;  fur 
;  the  ad  was  made  for  the  benelit  and  protection  of  the 
I  fucceflor.  Co.  i;;/.  45  :  3        60  :  10  ^c/.  58.  The 
i  mifchief  is  therefore  fufncieotly  fuoprciTcd  by  vacating 
them  after  tlie  determination  of  the  intcrell  of  the 
grantors ;  but  the  le:ifes,  during  the  continuance  of 
tnat  intereA,  being  not  within  the  mifchief,  arc  not 
within  the  remedy.  1  Comm.  87. 

2.  A  Statute,  which  treats  of  thlngi.or  perfons  of 
an  inferior  rank,  cannot,  by  any  general  words,  be  ex- 
tended to  thofe  of  a  fuperior.  So  a  Sutute,  treating  of 
'*  Dean*.  Prebendaries,  Faribns,  Vicars,  and  others har- 

I  fpiritual  prom^tijn,"  is  hcid  not  to  extend  to  Bi- 
I  ihopj,  though  they  civc  Ipiricual  promotion ;  Deans 
'  being  the  n;gheit  periu  5  named,  and  Bifhopi  being  of 
I  a  llill  higher  order,  z  Rep  46. 

'  3.  Penal  Suiutes  muft  be  conftrued  Hridly.  Thus 
the  Statute  I  Ed-.o.  6.  c.  iz,  having  enaded  that  thofe 
who  are  convided  of  Aealing  borfcs  Ihould  not  have  the 
benefit  of  clergy,  the  Judges  conceived  that  this  did  not 
extend  to  him  th.i:  Ihou'd  fteal  but  one  horfe,  and  there- 
fore procured  anew  ad  for  that  purpofe  in  the  following 
yar,  fial.  a  w  3  EJ.  6,  f  -  33  :  Rae.  E!em.  c.  la-  Tho' 
Lord  HaU  lUtes  the  true  reafon  of  the  dilhculty  to  have 
arifen  from  tiie  ctrcum'.tince  of  a  d^iubt,  as  to  the  benefit 
of  clergy  attaching  here  only  one  f.orfe  was  ftolen,  on 
account  of  th-;  worJi  in  the  old  /ra:.  37  //.  8.  c.  8,  re- 
fpcding  llcalinga  horle,  2  H,  A  C.  365.  To  mention 
a  more  modern  and  more  applicable  inltance ;  by  the 
Statute  i4<7<^.  2.  e.  6.  dealing  (hecp,  or  other  cattle* 
was  made  felony  without  benefit  of  clergy.  Bjt  thefe 
general  words,  "  or  other  cattle."  being  looked  upon 
as  much  too  loofe  to  create  a  capital  otf^  nce,  the  ad  was 
held  to  extend  to  roiliing  but  mere  (heep.  And  there- 
fore, in  the  next  SelHons,  it  was  found  neccffary  to  make 
andther  Statute,  (15  Geo.  a.  c.  34,)  extending  the  for- 
mer to  hulls,  cows,  oxen,  fleers,  bullocks,  heifers, 
calves,  and  Iambs  by  name. 

4.  Sututes 
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4.  SutiKes  Agaiod  frauds  are  to  be  liberally  and  bene, 
ficially  expounded.  Thefc  are  generaJIy  called  rcmc 
diat  Siaiutrs.  And  it  is  a  fundamental  rule  of  conllruc- 
tioD,  that  penal  Statutes  lhall  be  conltrued  llriftly.  and 
thefc  rcmcJwl  Aatutcs  liher;«lly.  See  1  Comm.  88,  tf?  n, 
I'his  may  fccm  a  contiadiclion  \o  the  bit  rule,  moft 
Sututcs  againll  frauds  being  in  their  confrqucnces  penal. 
But  thii  diflcrence  i*  here  to  be  taken  :  wlicre  the  Sta- 
tute aOs  upon  the  offender,  and  inflicls  a  penalty,  as  the 
pillory  or  a  fine,  ii  is  then  to  be  taken  tlritlly  ;  But  when 
the  Statute  ails  upon  the  ofience,  by  fctting  alide  the 
fraudulent  tranfattiunt  here  it  is  to  be  contUued  libe- 
rally. Upon  thi>  fooling,  the  ^al.  13  EUx.  c.  5.  which 
avoids  all  gifts  of  goods,  t^r.  made  to  defraud  creditors 
and  others,  was  held  to  extend,  by  the  general  words,  to 
a  gift  made  to  defraud  the  Queen  of  a  forfeiture. 
3  Rep.  82.  it  has  alfo  been  held,  that  the  fame  words 
of  the  fame  Statute  wilt  bear  different  determinations,  ac- 
oording  (0  the  nature  of  the  fuit  or  prolccution  inllituted 
upon  them.  Fftr  example;  the  J}at.  9  /Jan.  c.  14, 
againll  gaming,  cnaAs,  that  if  any  perfon  fliall  lofe  at 
any  one  time  or  fitting  10/.  and  fhall  pay  it  to  the  win- 
ner, he  may  recover  it  back  within  three  months  ;  and 
if  the  lofcr  does  not  within  that  time,  any  other  per- 
fon may  fue  fur  it,  and  treble  the  value  bcfides :  In  a 
cafe  where  an  action  was  brought  to  recover  back  14 
guineas  which  had  been  won  and  paid  after  a  conlinu* 
ance  at  play,  except  an  interruption  during  dmner;  the 
Court  held  the  Statute  W4S  remedial,  as  far  as  it  pre 
vented  the  cffedls  of  gaming,  without  infliilling  a  pe- 
nalty;  and  therefore,  in  this  a^ion,  they  coiiftdcred  it 
one  time  or  fitting  :  Uut  they  faid,  if  an  aflion  had  been 
brought  by  a  common  infurmer  for  the  penalty,  they 
would  have  cunllrucd  it  flriclly,  in  favour  of  the  defend- 
ant, and  would  have  held  that  the  money  had  been 
loll  at  two  fittings.  2  B!ack.  Rtf,  1226  :  l  Comm.  88« 
«9,  n. 

One  part  of  a  Statute  mud  be  fo  conflrued  by  an- 
other, that  the  who-e  may,  if  poflible,  Hand ;  ut  rt$ 
magis  'valeat,  ijuam  ptrtat.  As  if  land  be  veiled  in  the 
King  and  his  heirs  by  a£l  of  Parliament,  faving  the  right 
of  vf. ;  and  A.  has  at  that  time  a  leafe  of  it  for  three 
years  :  Here  A.  fliall  hold  it  for  his  term  of  ihree  years, 
and  afterwards  it  Ihatl  go  10  the  King.  For  this  inter- 
pretation furnifhci  matter  for  every  claufe  of  the  Sta* 
lutc  to  work  and  operate  upon.  But,  6,  A  laving, 
totally  repugnant  to  the  body  of  the  ad,  is  v«id.  If, 
therefore,  an  ad  of  l*arliameni  vefls  land  in  the  Kir.g 
and  his  heirs,  faving  the  right  of  al!  perfons  whatfuever  ; 
Or  veils  the  land  o(  A,  in  the  King,  faving  the  right  of 
^. :  In  cither  of  thefe  cafes,  the  faving  is  tutally  repue- 
nani  to  the  body  of  the  Statute,  and  (if  good)  would 
render  the  Statute  of  no  effect  or  operation  ;  and  there- 
fore the  faving  is  void,  and  tlie  land  vefls  abfolutely  in 
the  King.  1  Rtp.  47  :  I  Ccmm.  89. 

7.  Wheie  the  Common  Law  and  a  Statute  differ,  the 
Common  Law  gives  place  to  the  Statute  ;  and  an  old 
Statute  ^ives  place  to  a  new  one.  And  this  upon  a  ge- 
neral prmcipic  of  univerfal  Liw ^  Legtj  pcfltriortt  fricrtt 
tantranas  alrcgant.  But  this  is  to  be  undertlood  only 
when  the  Utter  Statute  is  couched  in  negative  terms,  or 
where  its  matter  is  fo  clearly  repugnant  that  it  ncceifarily 
implies  a  negative.  As  if  a  former  aft  fays,  thit  a  juror 
upon  luch  a  trial  Jhall  have  20  pounds  a-)car;  and  a 


new  Statute  afterwards  enafls  that  he  fliall  have  29 
marks  ;  here  ch6  latter  Statute,  though  it  docs  not  ex- 
pref),  yet  neceJTahly  implies  a  negative,  and  virtually 
repeals  the  iormer.  For  if  20  marks  be  made  qoaliB- 
cation  fufticicnt,  the  former  Statute  which  requires  20 
pounds  is  at  an  end.  Jtnk.  Ce^r.  z,  73.  But  if  both 
AtU  be  merely  affirmative,  and  the  fubfiance  fuch  that 
both  may  Hand  together,  here  the  latter  does  not  repeat 
the  former,  but  they  fhall  both  have  a  concurrent  cfH- 
cacy.  If,  by  a  former  Law,  an  offence  be  indidable  at 
the  Quarter  Seifions,  and  the  latter  Law  makes  the  fame 
cffence  indiflablc  at  the  Aflifes  ;  here  the  jurifdiOion  of 
the  Scflioni  is  not  taken  away,  but  both  have  a  concur, 
rent  jurifdidion,  and  the  offender  may  be  profccuted  at 
either;  unlefs  the  new  Statute  fubjoins  exprefs  negative 
words,  as,  that  the  cffence  lhall  be  indidabic  at  the 
Aflifes  and  not  elfcwhere.  1 1  Rtp.  6j  :  1  Cemm,  89,90. 

8.  If  a  Statute,  that  repeals  another,  is  itfcH  repealed 
afterwards,  the  hrll  Statute  is  hereby  revived,  without 
any  formal  words  for  that  purpofe.  So  when  the  Sta- 
tutes of  26  H.  8.  c.  I  :  35  Htn.  8.  t.  3.  declaring  the 
King  to  be  the  Supreme  Head  of  the  Church,  were  re- 
pealed by  a  Statute  i  ^  i  1**1^  M.  and  this  latter  Su- 

I  tuie  was  afterwards  repealed  by  an  a£t  of  1  £//e.  there 
needed  not  any  exprefs  words  of  revival  in  Queen  Elixo' 
Statute,  but  thefc  ads  of  King  HtMrj  were  im- 
pliedly and  virtually  revived.   4  /«^.  325  :  i  Comm.  90. 

9.  AtU  of  Parliament  derogatory  from  the  power  of 
fubfcqucnt  Parliaments  bind  not.  So  the  Statute 
1 1  Hit.  y.  e.  I,  which  direds,  that  no  perfon  for  alfifting 
a  Kirg  e/e  failo  lhall  be  attainted  of  trcafon  by  ad  of 
Parliament  or  otherwife,  is  held  to  be  good  only  as  to 
common  profecutions  for  high  treafon  ;  but  will  not  re- 
flrain  or  clog  any  parliamentary  attainder.  4 43. 
Bccaufc  the  LegiHiture,  being  in  truth  the  Sovereign 
Power,  is  always  of  equal,  always  of  abfolute  authority  : 
it  acknowledges  no  fupcrior  upon  earth,  which  the  pnor 
Legiflature  mod  have  been,  if  its  ordinances  could  bind 
a  fubfequcLt  Parliament.  1  Comm.  90. 

Statutes  againfl  the  power  of  fubfequest  Parliamentt 
are  not  binding;  notwithllanding  the  Statute  42  EJ.  3. 
c.  3,  declares  that  any  Statute  made  againll  Magna 
Chatta  lhall  be  void  :  and  this  is  evident,  feeing  man/ 
parts  of  Magna  Charia  have  been  repealed  and  altered 
by  fubftquent  ads.  R<oJ.  en  Sret.  yd.  4.  /.  340.  And 
the  Law  has  been  miAakcn  in  this  point ;  for  the  Sta- 
tutes which  intervene  between  the  9  Hen.  3,  and  42  E.  3, 
are  not  repealed,  though  they  vary  from,  and  are  con- 
trary to.  Magna  Charta:  "Jcnk.  Ctnf.  2, 

10.  Laftly,  Ads  cf  Parliament  that  are  impoffible  to 
be  performed  are  of  no  validity  :  and  if  there  arife  out 
of  them  nl/atireLj  any  abfurd  confcquenccs,  manifctlly 
contradidory  to  common  reafoo,  they  are,  iviih  regard 
to  thoft  (ollattra!  icn/t^iuncts,  void.  BUikflene  lays  down 
the  lute  with  thefe  leflridico* ;  though  he  allows  it  is  ge- 
nerally laid  do^vn  more  largely,  that  ads  of  Parliament 
contrary  to  reaf>n  are  void.  But  if  the  Parliament 
will  pofitively  en«d  a  thing  to  be  done  which  is  unrea- 
fonable,  1  ktiow  of  no  power  (favs  the  Commentator) 
in  the  ordinary  forms  of  the  Cor.fti:uticn,  that  is  veiled 
with  authority  to  control  it :  ard  the  examples  ofaally 
alleged  in  lupport  of  this  fcrife  of  the  rule  do  cone  of 
them  prove,  that,  where  the  main  objtd  of  a  Statute  ii 
unrealonable,  the  JtJdges  arc  at  liberty  to  tejcd  it;  for 
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ttiat  «cre  to  fti  the  judicial  power  above  chat  of  the  Le. 
ciHatorr,  which  would  be  fobverfcve  of  all  government. 
But  where  Tome  collateral  matter  anfet  ou;  of  the  gene- 
ral  words,  and  happeni  to  be  unreafonable :  there  the 
Judges  are  in  decency  to  conclude  that  this  coniequence 
uas  not  forefeen  by  the  Parliament,  and  thererorc  they 
are  at  liherty  to  expound  the  Statute  by  equity,  and 
only  ^ueaJ  i«rdifregard  it;  for,  to  ftate  it  perhaps  more 
corrc^lly,  it  wilt  not  be  prefumed  that  any  conftruftioa 
cau  be  agrecablr  to  the  intention  of  the  Legiflaiure,  the 
confrqucncc}  of  which  are  uorealonable.]  Thm,  ifan 
M\\  of  Parliament  gives  a  man  po^ver  to  try  all  caufes, 
that  arife  within  his  manor  ot  Dah ;  yet  if  a  caule 
Ihould  arife  in  which  he  himl'elf  is  party,  the  »Q  is  con- 
ftrued  not  to  extend  to  that,  becaufe  it  is  unreal'uaable 
that  any  man  (hould  deicrmine  his  own  quarrel.  8  Refi. 
1 1 8.  But,  if  we  coatd  conceive  it  polBble  for  the  Par- 
liament to  eraA,  that  he  fhould  try  as  well  his  own  caufci 
as  thofe  of  other  perfoni.  there  ii  no  Court  that  has 
power  to  defeat  the  intent  of  the  Legiflaiure,  when 
couched  in  fuch  evident  and  exprefs  words,  as  leave  no 
doubt  whether  it  wis  the  intent  of  the  LegiHature  or 
no.  I  Conm,  91,  and  n. 

The  following  notes  will  fiill  further  aflift  the  lludent 
in  ht»  refearches  on  this  fubjeft :  though  perhaps  fomc 
few  lines  in  them  may  feem  a  little  tautologcus,  com- 
pared with  the  foregoing  copious  extraf^s  from  BUcJcJiefie. 

It  is  the  general  ru!e,  that  to  Statutes  enacted  in  Par* 
liament,  there  mutl  be  the  aiTent  of  the  King,  Lords, 
and  Commons,  without  which  there  can  be  no  good  aCt 
of  Parliament ;  but  there  are  many  acls  in  force,  though 
thefe  three  aiTents  arc  not  mentioned  therein,  as  Denunm 
Rfx  Statuit  in  ParUaotttttOt  and  Domiaus  Rex  in  Parita- 
meme  j'uu  Statuta  tJitt  and  dt  cwnmuni  ceaciho  Statuit,  &c. 
Ph-wJ.  97  :  2  BJji.  186.  And  Sir  Eu^nu.  Ccke  lays  that 
feveral  Statutes  are  pt-Dncd  like  charters  in  the  King's 
name  only :  though  they  were  made  by  lawful  autho- 
rity. 4/;j/?.  25.  Before  the  invention  of  printing,  all  Sta- 
tutes were  proclaimed  by  the  Sheriff  in  every  county, 
by  virtue  o(  t)ie  King's  writ,  z  Srji,  526,  644. 

Statutes  continue  in  force  although  the  records  of 
them  are  dcflroycd,  by  the  injury  of  tinic,L;>.  zltsjl-  587. 

Statutes  confillof  two  parts,  the  u-o.-^i,  and  thefenl'e  ; 
and  it  is  the  cffii:e  of  an  expofitor,  to  put  fuch  a  fcnie 
upon  the  words  of  the  Statute,  as  is  agreeable  to  equity 
and  right  reafoo :  Equity  mull  neceiTaiily  take  place  in 
the  cxpufiiion  cf  Statutes;  but  explanatory  ads  are  to 
be  coi  ihucd  accoiding  to  the  «crd»,  ai.d  not  by  any 
manner  of  intendment;  for  it  is  incongruous  for  an  ex- 
planation to  be  explained.  PiovjJ.  363,465;  Cro.  Car.  33. 

The  preamble  of  a  Statute,  which  is  the  beginning 
thereof,  going  before,  is,  as  it  were,  a  key  to  the  know- 
ledge of  It,  and  to  open  the  mtent  of  the  makers  of  the 
act;  it  ihatl  be  deemed  true,  and  thrtcfirc  good  argu- 
mencs  may  be  drawn  from  the  fsme.  1  Jnfl.  :  1.  It  is  the 
nioit  natural  and  genuine  expofiiton  ol  a  Statute,  to  con- 
firuc  one  pun  by  another  p^rt  ol  me  lame  Statute,  tor 
that  belt  cxpreffcs  the  meaning  of  the  makers  :  the  words 
of  an  a*!l  of  Parliament  are  to  be  taken  in  a  lawful  and 
rightful  lenfe  >  and  though,  as  has  been  already  (aid,  the 
coni'rudion  of  Statutes  in  general  mud  be  made  in  fup- 
preiltcn  of  the  miichief,  and  for  the  advancement  of  the 
remedy,  intended  by  the  Suiute;  but  So  that  no  inno- 


cent pflrfon  by  a  literal  coflflruAioa  ihall  receive  &r.y 
damage.  1         24,  381. 

The  beft  way  to  expound  a  Statute,  is  to  conlider  what 
anf«er  the  lawgivers  would  probably  have  given  to  the 
quelUon  made,  if  pmpolcd  to  them.  PionA/J.  465  :  j  tk'f/f, 
Abr.  245, 

Where  a  Sutute  gives  a  remedy  for  any  thing,  it  fhall 
be  prcfjmed  there  wai  no  remedy  before  at  Common 
Law  :  And  the  rules  to  conftrue  a^ii  of  Parliament  are 
different  from  the  Hrid  rules  of  the  Common  Law ; 
though,  in  the  conftrudion  of  a  Statute,  the  reafon  of 
the  Common  Law  gives  great  light.  Raym.  191,  jjj  ; 
3  Inji.  301.  If  an  ad  of  Parliament  is  dubious,  long 
ufage  may  be  good  to  expuund  it  by  ;  and  the  meaning 
of  things  rpokcn  and  wriuen  mull  be  as  hath  been  con* 
ftantly  received  ;  but  where  ufage  is  againft  the  obvious 
meaning  of  a  Statute,  by  the  vulgar  and  common  sc* 
cepution  of  words,  then  it  is  rather  an  opprefiion  than 
an  expolition  of  the  Statute,  Vau^b.  169,  170.  An 
Eledion  Committee  refufcd  to  admit  evidence  of  ofage 
to  explain  the  words  of  a  Stamp  Ad  ;  on  the  queftion, 
whetntr  deeds  were  valid,  wtiicit  conveyed  feverai  free> 
holds  to  feverai  voters,  which  had  only  one  fUmp. 
TcmJtiti's  EUO:ca  Cajrs  155,  See  3  LuJ,  177 

A  Statute  wiiich  alters  the  Common  La;v,  fhall  not 
be  Araincd  beyond  the  words,  except  in  cafes  of  public 
utility,  where  the  end  and  dcfign  of  the  a£t  appears  to 
be  larger  th^n  the  words  themlclvcs.  />/'^6.  179.  Re- 
lative Mords  in  any  Statute,  may  matce  a  thing  paft  as 
well  as  if  particularly  cxprelTed  ;  and  cafes  of  the  fame 
nature  lhall  bewiihio  the  fame  remedy.  Rajm.  54. 

Such  Statutes  as  are  benc6c)itl  to  the  People,  lhall 
be  expounded  largely, and  not  with  retUidion.  Srj/f^oz, 
The  expolition  ot  Statutes  ctmcerning  the  Ecclelialtic.^1 
Courts,  belongs  to  the  Common  Law  Courts  :  And  a 
Statute  made  in  imitation  ol  the  Common  Law,  is  to  be 
expounded  by  it.  /ic6.  S3,  9-.  The  affirmative  words 
of  Statutes  do  not  change  the  Common  Law,  without 
negative  words  added  therein :  Thus  the  Statute  of 
Wills,  beirg  in  the  a^rmaiivc,  doth  not  lake  away  the 
cullom  to  devife  land  in  places  where  it  cxtllcd  before 
the  Statute.  JtnJt.  C^/tt.  212  :  Dyrr  155  :  1  III. 
If  a  Statute  be  made  only  in  athrmancc  of  the  snctent 
Common  Lzw,  and  doth  no:  cn^c)  any  tiling  new,  but 
what  was  bcfcre  provided  for,  it  is  nevcrihclefs  a  Sta- 
tute, and  may  be  pi  -adtd  ;  but  the  defendant  hath  a 
plea  at  Common  Law.  Stjie'i  Reg.  301 .  An  ad  of  Par- 
liament  in  affifinnncc  of  the  Common  Law,  extends  to 
all  times  after,  though  it  mentions  only  to  give  remedy 
for  the  prcfert ;  and  where  a  thing  is  granted  by  Sta- 
tute, iU  nccclTjry  incidents  ate  granted  with  it. 
I  U/f.  235. 

Wherever  a  Statute  give*  or  provides  a  thing,  the 
Common  Law  fupplies  all  manner  of  requifites. 
IlarJ.  bz.  Every  Statute  made  agaifill  an  injury,  gives 
a  remedy  by  adion,  exprefsly  or  implicitly.  2  JhJ.  j^* 
74.  And  befides  an  adion  upon  me  Sutute,  as  the 
Subjed's  private  remedy,  the  otltrndcr  oray  be  punilhed 
for  contempt  at  the  King's  luic,  by  6ne,  IS*-.  2  Ce. 
/«/?.  131,  163. 

Statutes  made  for  the  public  good  are  to  be  expounded 
fo  as  to  attain  their  cod.  1  Siraug^  2^3,  2§8.  Keblt^i 
edition  of  the  Statutes  and  Rapal'i  d  trcrrd,  acd  they 
wno  were  for  adhering  to  Ltiii,  pruved  they  had 
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«*mmed  htm  with  the  Parliamcnc-roll.  The  Clilcf  Juf- 
tice  ruled  it  was  enough,  and  KthU  waj  read,  i  Sir.  446. 
Where  an  aft  of  Parliament  only  gives  a  remedy  to  the 
party  grieved,  it  lhall  not  be  coniidered  as  a  penal  Sia* 
tute.   tf  'tl/hM,  f-ar.  \.  /ol.  41a. 

Statute  qv  Agree mekt  between  the 
Kl^'G,  Lords,  and  Coi.:mons,  in  Parliament. 
51  Hen,  3. 

Statute  Merchant,  A  Bond  of  record,  ac- 
knowledged before  the  Clerk  of  the  Statutes-Merchant, 
And  Lord  ATayor  of  the  city  of  LonJutt  or  two  merchants 
alliijr.cd  for  that  purpofe ;  and  before  the  Mayors  of 
other  cities  and  towns,  or  the  BailiJf  of  any  borough, 
tfr.;  fcaled  with  the  feal  of  the  debtor  and  the  King  ; 
upon  condition  that,  if  the  obligor  pays  not  the  debt  at 
the  day,  execution  may  be  awarded  againft  his  body, 
lands,  and  goods,  and  the  obligee  lhall  hold  the  lands 
to  him,  his  heirs  and  afli^ns,  till  the  debt  is  levied. 
^crmj  tie  Lfy, 

iil^atcs  by  Statute-Merchant  and  Statute- Staple  arc 
claiTcd  by  Bladjlane  among  the  fpecies  of  eftates  de- 
fe.ifibte  on  condition  fubrcqucnt ;  and  are  faid  to  be 
very  nearly  related  to  the  'viuam  'vaJitm,  or  eftate  held 
till  the  profits  thereof  ftiall  difcharge  a  debt  liquidated 
or  afctrtained :  For  boih  ihc  Statute-Merchant  and  Sta- 
tute-Staple arc  fccuriiics  for  money  ;  the  one  entered 
into  before  the  Chief  MagiHratc  of  fome  trading  town, 
purfuant  to  the  Staiaie  i  3  Edw.  1 .  J}at.  3.  de  mn-cargri- 
iuj,  and  thence  called  a  Sutute-Merchant ;  the  other 
purfuant  to  the  Statute  27  Ei/w.  3.  c.  9,  before  the 
Mayor  of  the  Staple,  that  is  to  fay,  the  grand  mart  for 
the  principal  commodities  or  manufaftures  of  the  king- 
dom, formerly  held  by  a£l  of  Parliament  in  certain 
trading  towns ;  from  whence  this  fccuriiy  is  called  a  Sta- 
tute-Staple. They  arc  both  fccurities  for  debts  acknow- 
ledged to  be  due  {  and  originally  permitted  only  among 
traders,  for  the  benefit  of  commerce;  whereby  not  only 
the  body  of  the  debtor  may  be  imprifonei,  and  hi*  goods 
feized  in  fatisfaftion  of  the  debt,  but  alfo  his  land)  may 
be  delivered  to  the  creditor,  till  out  of  the  rents  and  pro- 
fits of  them  the  debt  may  be  fatisficd  :  And,  during  fuch 
time  as  the  creditor  fo  holds  the  lands,  he  is  tenant  by 
Statute-Merchant  or  Statute- Staple,  There  is  alfo  a 
fimilar  fecurity,  the  recognizance,  in  the  nature  of  a  Sta- 
tute-Staple, acknowledged  before  either  of  the  Chief 
Jullices,  or  {out  of  Term)  before  their  fubftitutes,  the  j 
Mayor  of  the  Staple  ulVrJiminjhr,  and  the  Recorder  of 
London  \  whereby  the  benefit  of  this  mcrcanula  tranf- 
aflion  is  extended  to  all  the  King's  Subjcfts  in  general, 
by  virtue  of  the  Statute  23  Hen.  8.  c.  6,  amended  by 
fiai.  8  Gea.  I.  e-  25  ;  which  direfl  fuch  recognizances 
to  be  enrolled  and  certified  into  Chancery.  But  thefe, 
by  the  Statute  of  Frauds,  29  Car.  z.  r.  3,  are  orJy 
binding  upon  (he  lands  in  the  hands  of  Boml  f.Jc  pur- 
chafers,  from  the  day  of  their  enrolment,  which  is  or- 
dered to  be  marked  on  the  record.  2  Comm.  e.  10. 
p.  160.     See  f  urther,  titlss  Recognizance  Exeiiiiien. 

Thefc  eftaie.-s,  though  fometimes  referred  to  in  argu- 
ment, fecm  now  nearly  unknown  in  pradlice ;  but  as 
the  law  relating  to  them  is  in  force,  and  as  it  may  fervc 
to  elucidate  other  fubjtcl*  by  analogy,  the  following  in- 
formation on  the  fubjeil  has  been  prefexvcd,  as  ufeful  Co 
the  Student,  if  not  to  the  Praftitioncr. 
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The  Statute  of  J^'icn  Burn//,  11  Ed.  I ,  and  S/at.  de 
Mirentonl^us^  13  Ed.  \.  flat,  3,  cnaA,  th«l  the  merchant 
fliall  caufc  his  debtor  to  appear  before  the  Mayor  of 
the  city  q{  London,  or  other  city  or  town,  and  there  ac- 
knowledge the- debt,  by  recognizance,  which  Is  ttt 
be  enrolled  ;  the  roll  whereof  mull  be  doable,  one  pare 
to  remain  with  the  Mayor,  and  the  othor  with  the  clerk 
appointed  by  the  King  :  and  tbi-n  one  of  the  clerks  is  (o 
write  the  obligation,  which  lhall  be  fealed  with  the  debt- 
or's  feal,  and  that  of  the  King,  13<, 

By  thefc  Statutes,  if  the  debt  be  nor  paid  at  the  day 
upon  the  merchant';;  account,  the  Mayor  is  to  cauic 
the  debtor  to  be  iroprifoncd,  if  to  be  found,  and  in  pri- 
fon  to  remain  until  he  hath  agreed  the  debt ;  and  if  the 
debtor  cannot  be  found,  the  Mayor  lhall  fend  the  recog- 
nizance into  the  Chancery,  from  whence  a  writ  fliati 
idue  to  the  Sheriff' of  the  county  where  the  debtor  is,  to 
arrell  his  body,  and  keep  htm  in  prifun  till  he  agree  the 
debt;  and,  within  a  quarter  of  a  year,  his  lands  and 
goods  (hall  be  delivered  to  him  to  pay  the  debt;  but  if 
the  debtor  do  not  fatisfy  the  debt  within  that  time,  all 
his  lands  and  goods  (hall  be  delivered  to  the  merchant 
by  a  reafonablc  extent,  to  hold  until  the  debt  is  levied 
thereby  ;  and  in  the  mean  time  he  fh.ili  remain  in  prifon ; 
but  when  the  debt  is  fatislicd,  the  bvdy  of  the  debtor  is 
to  be  delivered,  together  with  his  lands.  If  the  SheriS' 
return  a  mn  tjl  in'vcntust  &c.  the  merchant  may  have 
writs  to  all  the  Sheriffs  where  he  hach  any  land  ;  and 
they  fhall  deliver  all  the  goods  and  lands  of  the  debtor 
by  extent ;  and  the  merchant  fhall  be  allowed  his  da- 
mage, and  all  reafonablc  cofts,  l^c. 

All  the  lands  in  the  hands  of  the  debtor,  at  the  lime  of 
the  recognizance  acknowledged,  are  chargeable;  (but 
fee  JiiU.  29  C.  2.  e.  3.  before  referred  to  ;)  though, 
after  the  debt  is  paid,  they  fhall  return  to  grantee;,  if 
they  are  granted  away,  as  (hall  the  rcH  to  the  debtor  : 
The  debtor  or  his  fureties  dying,  the  merchant  fhall  not 
take  the  body  of  the  heir,  (jfe.  but  fhall  have  his  lands 
until  the  debt  is  levied.  If  the  debtor  have  fureties, 
they  fhall  be  proceeded  againft  in  like  manner  as  the 
debtor  ;  but  fa  long  as  the  debt  may  be  levied  of  the 
goods  of  the  debtor,  t"hc  fureties  are  to  be  without  da- 
mage. Alfo  the  merchant  fhall,  befides  the. payment  of 
his  debt,  be  fatisficd  for  his  flay  and  detainer  from  his 
bufinefs,  In  London^  out  of  the  commonalty  two  mer- 
chants are  to  be  chofen  and  (worn  by  this  Statute,  and 
the  feal  fhall  be  opened  before  them,  whereof  one  piece 
is  to  be  delivered  to  the  faid  merchants,  and  the  other 
remain  with  the  clerk  ;  and  before  thefe  merchants,  ite. 
recognizances  may  be  taktn,  A  fee  of  id.  per  pound 
is  allowed  to  the  clerk  for  fixing  the  King*s  feal ;  and  a 
f.*al  is  to  be  provided  that  fiiall  fervc  for  fairs,  (5V. ;  but 
the  Statute  extends  not  to  Jei-s.  Cro.  Car.  440,  4.57, 

S:aiutes-Merchant  were  contrived  for  the  fccuriiv  of 
merchants  only,  to  provide  a  fpeedy  remedy  :o  recavcr 
their  debts;  but  at  this  day  they  aie  ufcd  by  others 
who  follow  not  merchandize,  and  are  become  one  of  the 
common  aiTurances  of  the  kingdom.  Br-./g.  zi  :  Our'? 
82.  And  all  obligatioiis  made  to  the  King  are  of  iJic 
nature  of  thefe  Statutes- Mcrchatit.  12  Rep.  z,  3. 

Statutf-  Statle.  A  Bond  of  record,  acknow- 
ledged bttforc  the  Mayor  of  the  Staple,  :n  the  prc- 
fencc  of  all  or  ooc  of  the  Conftables ;  to  this  end,  favs 

the 


Statute-Stapjle. 


the  StatQte,  there  fluU  be  a  fcal  crdained.  which  Ihall  be  1 
affixed  to  all  obligations  made  on  fuch  recognizance  ac- 
knowledged in  the  Staple :  This  feal  of  the  Staple  is  I 
the  only  lexl  the  Sutute  requires  to  attcD  this  con-  | 
(r^Ct  ;  but  it  is  no  more  under  the  power  or  difpora]  of 
the  Mayor,  than  that  appoirtid  bjr  the  Statute- Mer- 
chant ;  for  though  the  Statute  appoints  him  the  cuf^ody 
of  iti  }et  it  is  ill  fuch  a  manner,  that  he  cannot  al'Bx  it 
to  any  obligniion  Atih^'^iit  their  conr.'nr,  it  being  to  re- 
iLain  in  the  Mayor's  barJf,  under  the  tecurity  of  tbeir 
own  fcals.  J  Rol  Mr.  4.66  ;  Siui.  27  EJ.  3.  e.  9.  See 
title  Stiii^/tt-AUnhaiit, 

To  undt-rilAnd  :i  tittle  of  the  original  and  connituuon 
nr  the  Sufle.  and  the  advart'gc  the  nation  had  by  this 
cHabl'ifhrncni,  we  inuH  oblervc.  that  the  place  of  rcfid- 
ciice,  whither  the  mcrch  it.ii  reforted  vviih  their  Staple 
commodities,  wis  anciently  called  Ejiafif,  which  ftg- 
niiics  no  more  ihsn  marc  or  maikec  ;  ftnd  this  vb.is  for- 
merly appointed  cut  of  the  realm,  as  at  Ca/aitt  ^cu-if  /, 
&c.  and  cihi-r  ports  cn  the  Continent,  which  were 
ncateA  to  us,  and  whither  toe  mtichaats  might  with 
iifetycoalHt.  4  258. 

But  bcfidcs  tocle  biaple  ports  apprjirtcd  abroad,  there 
were  others  appc<in:ed  at  home;  whiihcr  :ill  the  Staple 
commodities  were  carried  in  order  to  their  cx^-ortation, 
fuch  as  Lfndoftt  H'fjlmivjptr,  Hullt  &c.  This  was  found 
to  be  of  great  ufe  and  conTequeuce  to  the  Prince  in  par- 
iicuUr,  and  10  the  inteicte  and  credit  of  tiie  nation  in 
genera]  ;  for  at  thcfc  Staple  ports  were  the  King's  caf- 
tomi  eafily  colleftcd,  and  were  by  the  '  i^cers  of  the 
Staple,  at  tMO  fevcral  payments,  returned  into  the  Ex- 
chequer ;  betide;,  at  ilicfc  Staples,  all  Merchants*  goodb 
were  carefully  vicivcd  and  marked  by  the  proper  oiHcers 
of  the  Staple  ;  and  thi*  nccelTarily  avoided  the  evport- 
ation  of  decayed  goods,  or  ill-wrought  manufaf^turrs, 
and  confcquently  k.\ed  a  llamp  of  credit  on  the  mer- 
chandizes exported,  ivhich,  upon  the  view,  aUavs  an- 
fwcred  the  cxpcAation  of  the  buyer.  Maliac^i  LexMtrt. 
357.  338. 

The  Staple  merchandizes,  according  to  I^rd  Cettt 
are  or.ly  uool.  woulfclls,  leather,  lead,  and  tin;  others, 
butter,  chcefc,  aid  ctu'.hs  ;  but,  whatever  they  were, 
the  Mayor  and  Confl^bles  had  not  only  conufance  of 
all  cantraCls  and  debts  relating  to  tbcm,  but  tlic/  had 
likcwife  jurifdiition  over  the  people,  and  all  manner  of 
things  touching  the  Staple  ;  this  power  was  given  them, 
L'rt  the  mrrchanti  ihould  be  diverted  and  drawn  from  \ 
their  buunefs  and  tra.le,  by  applying  to  the  Ommon  ' 
].aw,  ard  running  through  the  tedious  forms  of  it,  for  , 
a  determination  of  their  duferenccs ;  and  for  the  greater 
encoursgcmeol  of  merchants,  that  they  might  have  all  - 
imaginable  fccurity  in  their  cortrafls  and  dealings,  aod 
the  mult  expeditious  method  of  recovering  their  debts, 
without  going  out  of  the  bounds  of  the  Staple.  4  Infi.z^S: 

.  By  this  it  appears,  that  this  fecurity  wai  only  de- 
iigned  lor  the  merchants  of  the  Staple  and  for  debts 
only  on  the  fa'c  of  merchandizes  brought  thither;  yet 
in  time  others  began  to  ?-ppIy  it  to  their  own  ends,  and 
the  Mayor  and  ConHable  would  take  recognisances  from 
Aranget:,  furmifing  it  uas  made  for  the  paymeot  of 
money  for  merchandizes  brought  to  the  Staple.  To 
Itrercnt  ibii  milVhicf,  the  Parliamentj  in  23  B.  9,  re- 
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duced  the  Staiote-Stiple  to  its  forner  channel,  and  Iai<t 
a  penalty  of  40/.  on  the  Mayor  and  Conllablcs  who 
fliould  extend  the  benefit  of  the  Statute  to  any  but  thofc 
of  the  Staple.  But  though  the  Jlai.  23  //.  8.  c.  6,  de- 
prived them  of  this  benefit,  yec  it  framed  the  new  furt 
of  fecurity  known  by  the  name  of  a  Recognizance, 
in  /he  n.jture  of  a  Statute- Staple  ;  fo  called  becaufe  this 
At\  limits  and  appoints  the  (ame  procels,  execution,  and 
adviTttage,  in  every  particular,  as  is  fct  down  in  the 
Statute-Staple.  Ce.  Lit.  290. 

A  Recognizance,  thcretbre,  in  maurt  ef  a  Statnie- 
SuipUt  as  the  words  of  the  aft  declare,  is  the  faree 
with  the  former,  only  acitnowledged  under  other  per- 
fons  ;  for,  as  the  Statute  runs,  the  Chief  JulHces  of  the 
King's  Bench  and  Common  Pleas,  or,  in  their  abfmce, 
out  of  Term, -the  Mayor  of  the  Staple  at  tf'tjlmtnjJcr, 
and  the  Recorder  of  LcnJcn,]o\nx\y  together,  mail  have 
power  to  tike  Recognizances  for  payment  of  debt  in 
the  form  fct  down  in  the  Statute.  In  this,  as  in  the  for- 
mer cafes,  the  King  appoints  a  feal  to  attcit  the  coniradl. 
C's.  £../.  jgo.«;  ^hfi.z^S:  2 .•.^66:  Ct.Eit.tz, 

Deb;  lies  as  well  upon  a  Statute  Staple  as  upon  a  bond  : 
And  a  S:.iicte  acknowledged  on  lands  is  a  prefent  duty, 
and  ought  to  be  fatisficd  before  an  obligation ;  a  debt 
du;  on  an  obligation  being  but  a  tho/g  in  a^iien,  and 
recoverable  by  law,  and  not  a  prcfcni  duty  by  law,  a$ 
a  debt  upon  a  Statute,  judgment,  or  recognizance  is, 
upon  which  prefent  execution  is  to  be  taken  without  far- 
ther  fuit.  Cto.  £!iz.  35;,  461,  494:  a  Li!.  Mr.  536. 

But  a  jud|m£nt  in  a  Court  of  record  Ihall  be  pre. 
fcrred,  in  cafe  of  execution,  before  a  Statute  :  Thought 
if  one  acknowledge  a  Statute,  ard  afterwards  conkTs 
judgment,  if  the  land  be  extended  thereon,  the  cognifce 
ihall  have  a /cire  facias  to  avoid  the  extent  upon  the 
judgment.  It  is  otherwifc  as  to  goods,  for  there,  he 
that  comes  firft  Oiall  be  firfl  lerved.  6  Rrp,  4;  : 
I  Bro^n!.  37.  The  cognlfor  of  a  Statute  grants  tiW 
efiate  to  the  cognifee  ;  by  this  the  execution  of  the  Sta- 
tute will  be  fufpended.  2  Crc.  424.  But  if  the  cog- 
nifee, before  execution  of  a  Statute,  releafe  to  the  cog- 
nifor  all  his  right  to  the  land  ;  it  will  not  be  a  dtlchaige 
of  the  whole  execution  :  for,  notwithAanding,  he  may. 
fuc  execution  of  his  body  and  goods.  3  Shtf.  Abr.  326, 
Upon  a  Statute. Staple,  a  Cafiat  and  extent  of  lands, 
pocds,  and  chattels,  are  contained  in  one  ^^  r!t  ;  but  it 
IS  not  fo  on  a  Statute-Merchant.  J";///-,  dnt.  163.  In 
Chancery,  the  proceedings  on  a  Siatutc-Staple  are  in 
the  Petty-bag  Office;  and  Statutes-Staple  are  fuable 
in  the  King's  Bench  or  Common  Picas,  as  well  a» 
in  Chancery.  Cro.  Eliz.  2C8.  On  a  Statute*s  bttng  fa. 
tisned,  it  is  to  be  vacated  by  entering  fatiifac"lion,  \Sc, 
Sututes-Suple  and  Statutes -Merchant  arc  to  be  entered 
within  fix  month5,  or  {bi!I  not  be  good  agaioH  pur- 
chafers.  Stai.  zy  EUz.  c.  4.  Sec  jlai.  16  17  Car.  a. 
r.      for  preren:ii>g  delays  in  extending  Statutes. 

He  that  is  in  pofrcflion  of  lands  on  a  Statute  Merchant, 
or  Staple,  ii  called  7" tnant  hy  Ssatuie-Mrrd'onit  or  Siaiuu*- 
StapUy  during  the  time  of  his  pofTeffion  :  And  creditors 
fhall  have  freehold  in  the  laitds  of  debtors,  and  recovery 
by  nyvtl  dijfitjir.^  if  put  out;  but  if  Icn.Tnl  by  Statute- 
Merchant  or  Statute- Staple  hold  over  his  term,  he  that 
hath  right  may  fue  oat  a  AVmW  faciai  atf  ttmputetui^t  or 
enter,  as  upon  ao  tUgtt,  Siat,  27  £J,  3.  e.  9. 
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Statutes  of  a  Corpokat;ok,  SttCdrforatien. 

Statuto  Mercatorio,  The  aocient  ivrit  for  im* 
prironing  him  that  had  forfeited  a  Statute-Merchant 
bond,  until  the  debt  were  fatisfied  :  And  of  thefe  writs, 
one  wa$  againft  lay-perfons,  and  another  agaiclt  perfons 
ccdefiaAical.  Rtg.  Orig.  146,  148. 

Statuto  Stapul^,  The  ancient  writ  that  lay 
to  take  the  body  to  priron,  and  fei/e  upon  the  lands  and 
goods  of  one  who  had  fortcitcd  the  bond  called  Statute* 
Maple,  /fr^.  Ong.  ijj. 

Statu  I  UM  dk  Laborariis,  An  ancient  writ 
for  the  apprehending  of  fuch  labourers  as  refufed  to 
work  acccrding  to  St.nuic.  Rfj.Jut/ii.  27. 

Statutum  Sfi.'iosur4,  The  Statme-Scflioni  ; 
a  meeting,  in  every  Hundred,  of  co-^lKihlcA  and  houfehotd- 
crs,  by  cullom,  for  the  ordering  of  lervanis,  and  debat- 
ing of  ditferenccs  between  the  malli'rs  and  fcrvants,  rat- 
ing of  fcrvanti'  wages,  i^i.  Sec y?j.*.  5  E/iz.  <ap,  .\, 

STAUi<UM,  Any  (lore  or  ftinding  flock  of  cattle, 
provifion,  l^<.   M^t.  tf\/!n.  anna  I  259. 

STEALlrCG;  Ser  LARt-tKV  ;  KoassRV. 
St£ai.  iKC  AN  HfiRESs;  Scc  tictc  Murriagt. 
STEEL  ;  See 

STEORKSMAN,  Sax.  A  pilot. 

STIRLING,  Sut/i.-t^mnl  Was  the  epithet  for  filver 
money  current  within  this  kingdom,  and  took  its  name 
from  this  ;  that  there  was  a  pure  coin  llampud  firft  in 
Fn^l.i'u/by  the  £V//?.t/;>^j-,  or  merchants  of  Ef/J  Gfr.-7ji777jf, 
by  the  command  of  K.ing  ycl'fi  and  HcviJct  writes  it 
EjitrltKg.  Inllead  of  the  pound  Sterling,  we  now  fay 
fo  many  pounds  of  lawful  KngUjh  money  ;  but  the  word 
is  not  wholly  difufL'd,  for  though  we  oidinarily  fay  lawful 
money  of  Etglaiui,  yet  in  the  Mint  tliey  call  it  Sterling 
IVIoney ;  and  when  it  was  found  convenient,  in  the  fa- 
brication of  monies,  to  have  a  certain  quantity  of  bafer 
metal  to  be  mixed  with  the  pure  gold  and  filver,  the 
word  Sterling  was  then  introduced;  and  it  has  ever 
fince  been  ulcd  to  denote  the  certain  proportion  or  de- 
gree of  £nenefs,  which  ought  to  be  retained  in  the  re- 
ipeftivc  coins.  LctLt:Ji  t*s  Ejjay  en  Corn/ 14.  See  title  Ccin, 

STEWARD,  Se^f/MtLn,  compounded  of  the  Sav. 
Siidat  i.  e.  Room,  or  SieaJ,  and  WtarJ,  a  ward  or 
keeper;  r.  a  man  appointed  in  my  pVice  or  flead.] 
The  term  hath  many  applications,  but  always  denotes  an 
officer  oi  cUii.-i'  account  within  his  juTifdiftion.  The 

freateft  of  thcfe  officers  is.  The  Lord  High  Steward  of 
agUufi,  who  anciently  had  the  fopcrvifin^  and  regulat- 
ing, next  under  ! he  King,  the  adminiJlration  of  jullice, 
and  all  other  affain  of  the  realm,  whether  civil  or  mili- 
tary i  and  the  otHcc  was  hereditary,  belonging  to  the 
Earls  of  leuf^it,  till  forfeircd  to  Km?  /Imry  III.  But 
ihe  power  of  this  oHicer  bring  very  great,  of  late  the 
office  of  H';gh  Steward  of  EnglnKii  hath  not  been 
graoted  to  any  one,  only  /r;  but  -vue,  either  for  the 
trial  of  a  Peer  of  the  realm  on  an  iodiitmcni  for  a  capi- 
tal offence  ;  or  for  the  dctcrminaiicn  of  the  prctenfions 
of  thofe  who  claim  to  hold  by  gram!  fcrjcanty,  to  da 
certain  honourable  fcrvices  to  the  King  at  his  corona- 
tion, iJc.  for  both  which  pmpofps  he  htilds  a  Court,  and 
proceeds  according  to  the  laws  und  caflcms  of  BngJanA  j 
and  he  10  whom  this  office  is  grantrd  mJli  be  of  nobility 
and  a  Lord  of  rarliamcnt.  4  Inji.  58,  59:  Cnnpt.  Jur, 
84:  13  Htn.  S.  II  :  2  Uav^k.  P.  C  c,  l.  See  titles 
f«r/  9/  tht  Rtalm  IV. :  ParUamtnt.  Of  the  nine  great 


officers  of  the  Crown,  the  Lord  High  Steward  is  the 
btd  ;  but  when  the  fpecial  bufinefs,  for  which  he  11  ap- 
pointed, is  once  ended,  hit  commifTion  expires.  The 
6rfl  Lord  High  Steward,  that  was  created  for  the  folem- 
nizing  of  a  Coronation,  was  Thames,  fecond  fon  of 
HcntjW.f  and  the  fir  A  LoidStcward,  for  the  trial  of  a 
Peer,  was  Edwird  Earl  of  Deven,  on  the  arraignment  of 
Jcbn  HciderTttfttfL^xX  of  HuntingJM^'m  the  fame  icign. 
Ltx  C.onfittbiion.  170. 

1'hiTc  is  a  Lord  Steward  of  the  Houfehold  mentioned 
JliU.  1^  lifjt.  S.  1  3  ;  whofc  name  was  changed  10  that 
of  Great  Mailer  of  the  Houfehold,  cnno  32  firn.  8.  But 
this  rtaiuti:  was  repealed  by  1  Mar.  c  4,  and  the  office 
of  Lord  Steward  of  the  Moufchold  re%-ive  J.  He  is  the 
chief  olHccr  of  the  King's  Court,  to  whom  is  committed 
the  care  of  the  ICmg's  houfe:  he  ha»  nuihotity  over 
all  cfhcers  and  fervants  of  the  houlehold,  excrpt  ibofe  be- 
longing to  the  chapel,  chamber,  and  liable;  and  the 
palace  royal  is  exempted  from  at!  jurifdlAlon  of  any 
Court,  but  only  of  the  Lord  Steward,  or,  in  his  abfcBCc* 
of  the  Trcafurcr  and  Comptiollrr  of  the  liauf^hold,  with 
the  Steward  of  the  Marflialfca  ;  who,  by  virtue  of  their 
offices,  without  any  Commiffiunar,  hear  and  determine 
all  ircafons.  murders,  felonies,  breaches  of  ihc  peace* 
l^c.  committed  in  the  King't  palace:  Befides  die  Trea- 
furer  and  CoTiiptrollcr,  the  Lord  Stewatd  hath  under 
him  a  Cofferer,  feveral  Clerks  of  the  Green  Cloth,  ^V. 
He  attrndsthc  King's  pcrfon  at  the  beginning  of  Par- 
liaments; and  it  a  white  lUlf  ofScer,  which  he  breaki 
Over  the  hearfe  on  the  death  of  the  King,  and  thereby 
difcharges  all  officers  under  him.  Of  this  officer's  an* 
ticnt  power,  read  FJe.'a,  Uh  2  ;  and  F.  N,  JS.  241 .  Scc 
titles  Court  of  Marjhalfea  ;  Ce*r/  of  tht  Lord  SifivarJ. 

In  the  liberty  ot  IFeJitnirtJltr,  an  officer  is  chofcn  and 
appointed,  called  High  bteward,  and  there  is  a  D;-puty 
Steward  of  if\-jsmii:jin\  See  title  Pc/ue.  The  word 
Steward  is  of  fo  great  diverfiiy,  (hat  in  moft  Corpora- 
tions, and  all  houfes  of  honour,  an  oAicer  is  found  of  this 
name  and  authority.  So  there  are  Stewards  of  C^py. 
hiU  Courts,  Minors,  kc.  Sec  the  feveral  titles. 

STEWS,  Places  anciently  permitted  in  England  to 
women  of  ptofcfTcd  incontineiicy.  See  Baivdy  Hcuf. 

S  riCA,  A  brafs  Saxon  coin,  of  the  value  of  half  o 
farthing,  four  of  them  miking  a  helfing. 

STICK.  OK  EKLS,  A  qjantity  or  nieafurcof  twenty- 
five.  A  bind  of  Ef!s  cont?:ins  ten  Sticks,  ind  each  Stick 
twenty-five  Eels.  Stat,  of  Wnghts  and  Mtcjurtf. 

s  riCKLliR,  An  inferior  officer wbocDts  wondwith* 
in  the  King '5  parks  of  Clarendon.  Ru,  Pari.  1  il.  6, 

S  riLE;  Sec  Stvi'e. 

STU-VARD.  or  STF.F.LYARD;  Othtrwife  called 
the  Stylc-horfc,  in  the  pariih  M  j'Jub/i/Uxn  in  Lonmt;,  was 
by  authority  of  Pailiament  afli^rcd  to  the  merchants  of 
the  Hiinfe  ;  and  to  ^u/.-ctnr  or  Ec/Irrlivg  n  crchant!,  to 
have  their  ;ibodc  in  for  ever,  with  nihcr  icnrments,  rcn- 
dciing  to  the  Mtyor  of  Lo»df,n  a  certain  yearly  rent. 
Stat.  i^Ed.  4.  In  fome  records  it  i«  ca'icd  Gt^aMda 
Ttutenicaruv ;  ard  it  was  at  full  denominated  Stiljard, 
of  a  broad  place  or  ccun  where  btcel  was  fold,  upon 
which  that  houfe  was  focndrd.  Scc ^a//.  ig  H.  7.  c.  32  : 
21  //.  3.  c  6:  I  /■./.  6.  c.  13. 

S  riN'T,  Common  without.  Sec  title  Cowmcw. 

STIPULA.  StubWe  Ifft  llandirt;  in  the  fitld  after  the 
r^ro  is  reaptd  and  carried  away.  Cnrt.  ^niin. 

4^1  STIPXJLA- 
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STIPULATION  IN  THE  ADMIRALTY 
COURTS.  The  Qrft  procefs  in  ttiefe  Couns  is  frjt]ucr.ily 
by  arrert  of"  the  defendani's  pcrfon ;  when  tbcy  ukc  re- 
cognizances or  Stipulation  cf  ceit-iin  tidejuirors  in  the 
nature  of  bail,  and.  in  cafe  of  dcfaultj  may  icnprifon 
both  thfin  and  their  principal.  3  Comm.  108.  See  title 

jfJmireJ. 

STlREMANNUS./wwawfcw;.  S^x.  jlecr-nan,]  A 
pilot  of  3  Ihip.  or  Steers-mao.  DctT/Jay. 

STIRPES,  Didribution /it;  Sec  tiUc  Exccutsr  V.  g. 

Stirpes.  Succefiion in;  Sec  titles Oi'/Ty/.v;  Cawoff  IV. 

STOCK  AND  STOVEL.  A  forfeiture  where  any 
one  is  taken  carrying  fiipua  fa&uLtm  cot  of  the  woods  ; 
for  Jfoc  fi^mfies  Aicks,  and  Ste^^ul  pabulum,  yintif. 
Chart. 

Stock,  or  Stokb.  SyMables  added  to  the  names  of 
pUces,  from  the  Sax-  Stcct^  i.  c.  Sttfti,  Tranent ;  as 
tre^Jieci,  BaftMgfiiJtt,  Sec. 

Stock  and  Family.  If  hnd>  were  devifed  ge- 
nerally to  a  Stock  or  Family  ;  it  (hall  be  underlloodof 
ihe  heir  principal  of  the  houfe.  Hii.  33.  Sec  Tyliuiib  i 
and  titles  it'iU ;  Dtjcatt. 

STOCKJOBBERS,  in  Exchangt  Alhy.  .\\\  Stock- 
jobbing' not  authorized  by  acl  of  Parliament,  or  by 
charter,  or  ufed  by  obfoletc  charters,  fhall  be  void,  and 
(be  undertakings  arc  declared  Nufances.  St&t.  6  Gt9.  1. 
t.  18. — All  framtumi  to  deliver  or  receive,  accept  or 
refufe  any  public  S:ock,  or  fhare  therein,  and  contradls 
in  nature  of  wagers,  putts  and  refufals  relating  to  the 
va'ue  of  the  Stock,  fliall  be  void  ;  and  the  pearmi. 
wBJt  Ihall  be  returned,  or  may  be  recovered  by  a£lion. 
with  double  coAs ;  and  the  perfons  entering  into  or  ex- 
r''j;ing  any  fuch  contrail.  fhiU  forfeit  500/.  No  mo- 
n  -y  I'uall  be  given  to  compound  any  difference,  for  not 
delivering  or  transfcriing  Stock,  or  not  performing  con- 
irads ;  but  the  whole  money  agreed,  is  to  be  paid,  and 
'tic  Stock  transferred,  on  pain  of  10c/.  Perfons  buying, 
nn  refufal  or  oegledl  to  transfer  at  the  day,  may  buy  the 
like  quantity  of  Stock,  of  any  other  pcrfon,  and  recover 
the  oamagc  of  the  firA  contraAoc :  And  contrads  for 
ii'.c  of  any  Stock,  where  coniraftors  are  not  aflually 
pofTcfTcd  ot  or  entitled  unto  the  fame,  to  be  void  ;  and  the 
parties  agreeing  to  (cW^i^e.  incur  a  peniky  of  500/ 
Brokers  making  agreements,  CjiV.  and  afting  contrary, 
are  alfo  liat^c  to  penalties.  Cut  this  afl  not  to  hinder 
lending  money  oa  Stocks,  or  contrails  for  rc-delivering 
or  iraniferring  thereon,  fo  as  no  pnemikm  be  paid  for  the 
joan  more  than  legal  iiitcrcll.  Sini.  7  Cca.  2.  ^.  8  ;  made 
perpetual  by j}at.  10  Cto.  z.  .  .  S.  It  is  to  be  lamented, 
that  ihe'c  avh  of  Parliament  arc  openly  and  impudently 
tranfi^rcircd,  by  g.imbling  in  the  Public  Funds  :  The 
bargains  are  undcrAood  to  be  upon  bcneur  :  It  has  been 
ift  contemplation  of  the  gamblers,  who  have  for  year* 
been  in  the  daily  habit  of  vioUtirg  the  laws  of  their 
countiy,  ever  fioce  the  pafling  of  the  above  Aatutes.  to 
attempt  a  repeal  of  thcfe  Aatutcs;  and  obtain  a  law  by 
v,hicti  their  initfoiious  bargains  (hould  be  rendered  bind, 
itig.  An  infolence,  hotvever,  which  has  hitherto  received 
very  little  cncourjigencnt. 

Stocks,  or  PutUc  Fmdt ;  See  lide<  Katiaind  Diht  \ 
Tixet. 

Stocks,  tifpas-l  A  wooden  enjinc  to  put  the  legs 
4>f  clfrnders  in,  for  the  fecuring  of  diforderly  perfons. 
aad  by  way  of  pumOuccn:  In  di.-crs  cafes  oidaincd  by 


f  Astute,  C^f .  And  it  is  faid  that  every  v'lU  within  the  pre- 
1  cinft  of  a  torn  is  indiflabic  for  nothaving  a  pair  of  Stocksi 
I  and  fhall  forfeit  5/.  Kuch.  15.    Sec  title  DruftUntttft. 

STOCKLAND  (or  S TOKELAND)  and  BOND- 
LAND,  in  the  manor  of  PVadhnrji  in  Sujftx,  there  are 
two  forts  of  copyhold  cAates,  called  Sro-kelanJ  and  BanJ^ 
UnJ,  dcfcendible  by  cuAom  in  feveral  manors:  As  if  a 
man  be  firA  admitted  to  Stoci/anJ,  and  afterwards  to 
BarJIanJt  and  dies  feifed  of  both,  his  eldeA  fon  and  heir 
fhall  inherit  both  cAaies ;  but  if  he  be  admitted  6rA  to 
BcnMana,  and  after  to  the  other,  and  of  thefe  dieth 
ftifed.  his  youDgeA  fon  fliail  inherit :  And  BanJUnd 
held  alone,  defcends  to  iheyoongeft  fon.    2  A/ff-i  ^5, 

STOL  A,  A  garment  or  hood  formerly  worn  by  pnefls. 
Sometimes  it  is  taken  for  the  archiepifcopal  pall.  Bad' 
mrr,c.  188.  Alfo  a  veftment  which  matrons  were.  C:<uv//. 

STOLEN  GOODS  i  Sec  titles  ;  Rtji-.taii^m  i 

Rtwardi. 

STONE.  A  weight  of  14  poarfds.  afed  for  weighing 
of  wool.  l^e.  The  Stone  of  wool  ought  to  weigh 
pounds;  but  in  fome  places,  by  cuAom,  it  is  Icfj,  as  12 
pounds  and  a  half:  A  Stone  of  wax  is  eight  pounds; 
and  in  tendon  the  Stone  of  beef  is  no  more.  1 1  Hen.  7. 
r.  4  :  Rot.  Pari.  17  Ed.  3.  See  tit.  M^tightt  and Mta/ura, 

STORES  OF  WAR;  See  Naval  Sioret. 

STOTARIUS,  He  who  bad  the  care  of  the  Stod  «f 
breed  of  young  horfes.    Leg.  Atfrtd.  c  g. 

STOW,  Sizx.  A  place;  it  is  often  joined  to  other 
words  ;  as  Gedjlcnv  is  a  place  dedicated  to  Gcd. 

STOWAGE.  Money  paid  for  a  room  where  goods 
are  laid.    See  Hmfage. 

STRAITS,  A  narrow  fea  between  two  lands,  or  an 
arm  of  the  fea.  Alfo  there  is  a  narrow  coarfc  doth  ta- 
ciently  fo  called.  Siat.Antiq.  iK  Hen.  6.  e.  \6. 

STRAND,  ^^jr.  Any  ihore  or  bank  of  a  fea  or 
great  river.  Hence  the  Areec  in  the  weA  fuburbi  of 
Lcndoitf  which  lay  next  the  fiiore  or  bank  of  the  T/muuj, 
is  called  the  Strand.  An  impunity  from  cullom.  and  all 
impoiiiions  upon  goods  or  veflcis,  by  land  or  water,  wat 
ufually  expreA'cd  by  Strand  and  Aream.  M^n.  Angl. 
torn,  y  4. 

STRANDED  Goods;   See  this  Diaionary.  lii'cs 

If'rfci;  iKjurance  II.  I. 

STRANGER,  from  the  Fr. eflra/tger,  alienus.]  Born 
cut  of  the  realm,  or  unknown  :  An  Atifo.  in  law  i( 
bath  alfo  a  fpectal  ftgnilication,  for  him  that  is  not  privf 
to  an  a^  :  Asa  Stranger  to  a  judgment,  is  he  whom  a 
jadgmirnt  doth  not  aAc^l ;  and  in  this  fenfe  it  is  diredl/ 
contrary  to  party  or  privy.  OA/ AV*f.  Br.  ia8.  Strangers 
to  deeds  (hall  not  take  advantage  of  conditions  of  entry. 
iH'c.  as  partirs  and  privies  may  ;  but  they  are  not  obliged 
to  make  their  claims  on  a  /nt  levied  till  five  years; 
whereas  privies,  fuch  as  the  heirsof  the  party  that  paflcd 
the  fine,  arc  barred  prcfcntly.  1  Injl.  214:  2  516: 
3  R/p.  79.  Strangers  have  either  a  prcfent  or  future 
right ;  or  an  at>pi)rcnt  poAibility  of  right,  growing  after- 
wards, tsc.  ff'ccd*i  lufi.  145.  See  titles i'n-vMj j  Ftmti', 
Judgmenit,  t<c. 

STRAW;  See  Wiry, 

STRAY;  SecEhuiy. 

ST  RE  AM.  WORKS,  A  kind  of  Works  in  che  Stem- 
riijf  mentioned  in  Jiat.  zj  H.  8,  e.  1%. 

STKEEM.^N,  ^AX.]RiiuJlMj,  vii potens vir.  LtlevU, 
vol.  2.  p.  188. 

STREETS 


STRE 


SUB 


STREETS  of  Undan.  Sec  tides  Uttdon\  Police  i 
RoUfry,  AJfauh, 

STREPITUS  JUDrCIALTS,  The  circumflances  of 
noife.and  cro^d,  and  other  turbulent  formalities  at  a 
proccfs  or  trial  in  a  public  Court  of  JuUice.  i\nd  there- 
fore our  wife  anceftors  did  in  many  cafes  provide,  that 
right  and  jiiilicc  (hould  be  done  in  a  more  private  and 
quiet  manner.    Ceivell.    Paroih.  Jnriq.  p.  344. 

STRliTWARD,  An  officer  of  the  Streets;  of  old, 
like  our  lurvcyor  of  ihe  highways,  or  rather  a  fcaveoger. 
Mm.  Attg.  torn.  z.  p.  187. 

STRIKING  in  the  King's  fupcrior  Courts  of  Jullice, 
in  Wejiminjier-Hall,  or  at  the  Afliz  *,  whether  blood  be 
drawn  or  not :  or  even  affaulting  the  Judge  fitting  in  the 
Court,  by  drawing  a  weapon,  without  any  blow  ilruclc, 
is  punilhable  with  the  lofs  of  the  right  hand,  imprifon- 
ment  fur  lite,  and  lorfeiiurc  of  goods  and  chattels,  and 
of  theprofils  of  the oficndcr's  lands  during  life.  Staundf. 

C.  38  :  3  /1^.  140,  141  :  ^Ccmm.  1*5  :  And  fee  title 
Re/cue.  Maiicioufly  Striking  in  the  King's  palace, 
wherein  his  Royal  perfon  refides,  whereby  blood  is 
drawn,  is  puniftiable  by  perpetual  imprifonment,  and  fine 
at  the  King's  picaturc ;  and  alfo  with  lofs  of  the  offend - 
er's  right  hand,  the  folemn  execution  of  which  fcntence 
is  dcfcribed  at  length  in  the  fiat.  33  H.  S.  c.  \z.  This 
offence  is  triable  in  the  Court  of  the  Lord  Sttivtird  of  the 
lioufehold  ;  by  a  Grand  and  Petit  Jury,  as  at  Common 
Law,  taken  out  of  the  oflicers  and  fworn  fcrvants  0/  the 
King's  Houfehold.  4  Comm.  276.  As  to  Striking  in 
Churches,  fee  title  Church.    Sec  alfo  title  AJfauh^ 

STRIP  ;  Sec  Ejirtpcmcnt. 

STROND,  Snxon  ]  Strand. 

STRUMPET,  Kierrirrx.]  A  whore,  harlot,  or  court- 
efan :  I'his  word  was  heretofore  ufcd  for  an  addition. 
Plac.  iipud  Ceflr.  6  Hch.  5. 

STKYKE,  The  eighth  part  of  a  fcam  or  quarter  of 
corn,  a  Stryke  or  bufhcl.    Cartular.  RadhtgMS.  1 16, 

STUD  of  Mares;  A  company  of  Mares  kept  for  breed- 
ing of  colts  ;  from  the  Szx,JI<jd-mare,  i.  e.  fjsia  ad  fcetum. 

STULTIFYING  ONE'S  SELF;  Sec  title  Uiot, 
and  Lunatnks. 

STURGEON.  The  King  fliall  have  Sturgeon  taken 
in  the  fea,  or  eifcwhere  within  the  realm^  except  in 
certain  places  privileged  by  the  King,  See  title  King ; 
XVi^fiat.  17  E.  z.Jl.  I.  f.  If. 

STYLE,  appc.'/o.]  To  call,  name,  or  intitle one ;  as, 
thcStylrof  the  King  of  England  \-y  G«r^f  the  Third,  by 
the  Grace  of  God,  King  of  Great  Britain  %  Frame  t  and 
lrf!and.  Defender  of  the  Faith, is"*-. 

There  is  an  Old  and  New  Style  of  the  Calendar.  See 
title  rear. 

SUB- DEACON,  An  ancient  officer  in  the  church, 
made  by  the  delivery  of  an  empty  platter  and  cup  by 
tht  Bifhop,  and  of  a  pitcher,  baibn,  and  towel  by  the 
Archde^t^on  :  His  office  was  to  wait  011  the  Deacon  with 
tiie  lincii  on  which  the  body,  is'c.  was  conftcrated,  and 
to  receive  an^-carry  away  the  plate  with  the  offerings  at 
(3crament»,  the  cup  with  the  wtne  ard  water  in  it,  l^t. 
He  is  often  mentioned  by  the  Monkifh  htJlorians,  and 
particularly  in  the  Apoficlieal  Catmut  42,  43. 

SUBJECTS,  >ii.-';;/.]  The  members  of  the  Com- 
nioi^wcalih  under  the  King  their  Head.  W&eA^s  Injt  22. 

SUBiNFEUD.-\  riON  ;  See  Fecfmeni ;  Was  where 
the  inferior  lords,  in  imiiatioa  of  ihetr  fuperiors,  began 


to  carve  out  and  grant  to  others  ntinulcr  cAatcs  iliaii 
their  own,  to  be  held  ofthemfelves,  and  were  fo  pro- 
ceeding  downwards,  in  inf.mtuin,  till  flopped  by  variouB 
legillative  provifions.  See  this  DiA.  title  Manors  and 
alio  thle  Tenure:. 

SUBJUGALIS,  Any  beafV carrying  the  yoke.  Mat:* 
Parisy  1 249. 

SUBLEGERIUS,  from  Sax-^i/rj^r,  m^y?**/.]  One 
who  is  guilty  of  incelluous  whoredom. 

SUB-MARSHAL.  An  officer  in  the  Marjaal/ec.  who 
is  Deputy  to  the  Chief  Marlhul  of  the  King's  Houlc, 
commonly  called  the  Knight  MarHi-il,  and  hath  the  cuf- 
tody  of  the  prifoncrs  there.  He  is  otherwifc  termed  Un- 
der-Marlhai.  Cremp.Juri/.  10^. 

SUBMISSION  to  award  ;  Sep  title  J^ard. 

SUBNERVARE,  To  ham-IIring,  by  cutting  the 
Hnews  of  the  legs  and  thighs:  And  it  was  an  old  cuAom 
in  Efi/Jandf  rrtiretricei     impudicas  mulieres  fubncrvare. 

bUBORNATJON,  fuhornauo  ]  A  iccret  underhand 
preparing,  inftrutting,  or  bringing  in  a  faife  wicnefs  ; 
and  from  hence  Subornation  of  Perjury  is  the  preparing 
or  corrupt  alluring  to  perjury.  Subornaiioo  of  Witneffes 
we  read  ot  in  Jiat.  32  lien  8.  t.  9.  See  title  Perjury. 

SUBFCENA,  A  writ  whereby  common  perlons  are- 
called  into  Chancery,  in  fuch  cafes  where  the  Common 
Law  hath  provided  no  ordinary  remedy ;.  the  name  of 
which  proceeds  from  the  words  therein,  which  charge 
the  party  called  to  appear  at  the  day  and  place  affigncd. 
/ub peena  centum  librarum.  Sec  (under  penalty  of  100/.) 
,  If'e/f.  Symb.  par.  2  :  Cremp.  *Jurifdi£i.  33.  The  Sub- 
poena is  the  leading  procefs  in  the  Courts  of  Equity. 
There  are  feveral  of  thefe  writs  in  Chancery  ;  as  the 
Subperna  ad  rtfpondend*  ^  Subpoena  ad  replicant*  CS'  ad  rejun— 
gend',  Subpana  ad  Irjiijicand*  tsf  ad  audiend'  judiciamt  Sec 
which  writs  are  to  be  madr  out  by  the  proper  clerks  of 
the  Subpa-na  Office.  bubpccnas  to  anfwer  rauH  be 
perfonally  ferved  by  being  left  with  the  defendant,  or  at 
his  houfe  with  one  of  the  family,  on  affidavit  whereof, 
if  the  defendant  do  not  anfwer,  attachment  ffiall  be  had 
againJl  him,  l^c.  As  to  the  origin  of  the  writ  of  Sub- 
pccna  in  Chancery,  fee  this  Ditl.  title  :   And  as 

to  Jiatt.  4£S'  5  Ann.  e.  16:  5  Geo.  2.  c.  25,  fee  title 
Chancery. 

Subpoena  ad  testificandum  Hcs  for  the  call, 
ing  in  of  witneffes  to  teAify  in  any  caufe,  not  only  in 
Chancery,  but  in  all  other  Courts ;  and  in  that  Court, 
and  in  the  Exchequer,  it  is  made  ufe  of  in  Law  and 
Equity.  The  two  chief  writs  of  Subpcena  are  to  appear 
and.  to  teAify  ;  and  the  latter  iffues  out  of  the  Court 
where  the  iffue  is  joined,  upon  which  the  evidence  is  to 
be  given.  2  Lill.  Abr.  536.  As  to  which,  fee  this  D'i£t, 
tn\e  E'vidence,  Intiod.CoL  2.  and  IL  2. 

Subpoena  duces  tecu.m,  A  writ  or^  procefs  of 
the  fame  kind  with  the  Subpana  ad  itjiifciindumt  includ- 
ing a  claufc  of  requifition,  for  the  wiincfi  bring  uuiih 
fj/m  and  produce  books  and  papers,  l^c.  in  his  hands,  be- 
longing 10,  or  wherein  the  parties  arc.intereitcd  ;  or  tend- 
ing to  elucidate  the  matter  in  qucftion.  3  Comm.  382. 

SUBSCRIPTION  OF  WITNESSES;  See  titles 
U'lU;  Evidences  Deed. 

SUBSEQUENT  CONDITIONS  ;  See  title  Con* 
ditian 

aUBSEQjrBNT    EVIDENCE  (  ^^^\vXt9  Attaint  ]  De* 

cres;  New  Trial;  KuviiWs  Biil  of, 

SUBSlDYv 


SUB 


SUF 


SUBSIDY ,yiiWJfa«.]  An  lid.ux,  or  tribute,  granted  I 
to  the  King  for  the  urgent  occafions  of  the  kingdom,  to 
be  levied  on  every  Subjrfl  of  ability,  according  to  the 
value  of  bis  land»  or  goods. 

Hiilory  does  not  mention  that  the  Saxoa  Kings  hsd 
any  SubfiJici  after  the  manner  of  ours  at  prefent ;  but 
they  had  both  levies  of  money  and  perfonal  fervices  lo- 
wardi  the  building  and  repairing  of  cities,  caflles, 
bridges,  military  expedittoni,  which  they  called 
Burghu^  Btt^hti,  Htrtfartt  HtregiU,  fi:c.  But  when 
the  Datti  harraiTed  tlic  land.  King  Etbelrtd  fubmitted  to 
pay  them  for  redemption  of  peace  feveral  great  fums  of 
money  yearly.  This  was  called  DamgtUf  for  the  levying 
of  which  every  hide  of  land  was  taxed  yearly  at  twelve 
pence,  lands  of  the  church  only  excepted,  and  there- 
u^n  it  was  af^er  called,  i^}vf'^^/um,  and  thai  name  re- 
mained aficrwatdi  upon  all  taxes  and  Subfidies  impofed 
upcnbni^:  but  fometimesitwatbid  upon  cattle, and  then 
was  termed  hi>rngeU,  The  i^'or/naHs  called  thel'e  fomc- 
timjs  ttvcts,  fomctijies  :jl!aget,  othcrwife  auxiha  \5  Jub- 
^Jia,  The  Conqueror  had  thefc  taxes,  and  made  a  Law 
for  the  manner  of  their  levying,  as  appears  in  Emttuia' 
tttnihut  rjus,  fi^g.  125.  y<v7.  /^tinmki  jimiitft  See. 
Many  years  after  the  Conqucll  they  were  Iciried  nther- 
wife  than  now,  as  every  ninth  lamb,  every  ninth  fleece, 
and  every  ninth  Iheaf.  Setj}ai  anit^.  14  £.  3. /?.  i.  e.to. 
Of  which  you  may  fee  great  variety  in  Rujlall'i  Ahndg^ 
Ktentt  titles  Taxts ;  Tenths  ;  Fifutmht ;  Subfidits^  S:c. 
and  4  Infi.  16,  33.  Whence  we  may  gather  there  is  no 
certain  rate,  but  a5  the  Parliament  ftialt  tbinic  6t.  Sub- 
fidy  is  in  our  Aatutes  fometinies  confounded  with  cuf- 
toms.  iiW.  4.    7.  Cfi-ur//.  Sec  ibia  Diil.  titles  7i7x<'/ ; 

Cujicrns  ««  Merchandize. 

SUBSTITUTE,  SuhfitutPt.]  One  platfcd  under  an- 
other perfoo  loiranfa£l  Ibroe  buliner&,  ^V.  See  /f/fcritey; 

SUBTRACTION  OF  CONJUGAL  RIGHTS; 
Sec  Marriage. 

Subtraction  of  Legacies;  See  Ltgacy, 

Subtraction'  of  Rents  and  Services,  £5V. 
This  happens,  when  any  perfon,  who  owes  any  fuit, 
djty,  cuitiim,  rent,  or  fer\icc  to  another,  withdraws  or 
ncgleds  to  perform  or  pay  it,  iS'c.  See  3  Con:ra.  c,  : 
and  this  Dictionary,  titles  R/>;r ;  Difireft^  i'c. 

SuBTRACTioy  01-  TiTHEs;  Scc  title  rz/^-r/. 

SUBURBAN!.  I^ut'bindmen.  Monajuon,  ii,  461. 

SUCCESSION  «  /*/  CVfrw/i;  See  title  Khg  I. 

Succ£:vsiOM  AB  iNTifJTATO;  Scc  Extcutar  V .  S. 

SuccessioN  TO  Goods  and  C'HArteLs;  Vide 
Surte^r. 

SUCCESSOR,  Lat.]  lie  that  followcth  or  comcth 
in  another's  place.  Sole  Corporations  may  take  a  fee- 
fimple  ciTate  to  them  and  their  Succclftfrs ;  but  nnc 
without  the  word  Succedbrs:  And  fuch  a  Corporation 
cannot  regularly  take  in  foccelCon  goods  and  chattel* ; 
and  therefore  if  a  leafe  for  a  hundred  years  be  made  to 
a  perfon  and  his  Succcflorr,  it  li.-ith  been  adjudged  only 
an  (;ftate  for  life  :  Nor  may  a  Sole  Corporation  bind  the 
SuccciTors.  4  Rf^'  65  :  1  In/}.  H,  46,  94:  4  Jrrjf.  249. 
An  Aggregate  Corporation  may  have  a  fee-fimple  ci\nte 
In  fucce(Gon  without  the  word  SuccefTors;  and  take 
goods  and  chattels  in  action  or  ponVlUan,  and  they  ihall 
po  to  the  Succeffors.  li'csd^t  liiji,  111.  Sec  further,  (iilcs 


SUCCISIONES  ARBORUM,  The  cutting*  and 
croppings  of  trees.  Chart,  2  Hen.  j. 

SUFFERANCE.  Tenant  ai  Sufferance,  is  he  who 
holdeth  over  his  term  at  firil  lawfully  granted.  Ttrmi  dr 
Ley.  A  perfon  is  Tenant  at  Sufferance  that  continues  after 
his  eftate  is  ended,  and  ttrong^Uy  ho!dc<h  agaiml  an- 
other, iS'c,  I  Jnji.  57. 

An  Eftate  at  Suft'erance.  is  where  one  comes  into  pof. 
feOion  of  land  by  lawful  title,  but  keeps  it  afterwards 
without  any  tide  at  all.  As  if  a  man  takes  a  Icafe  for 
a  year,  and,  after  the  year  is  expired,  continues  to 
hold  the  premifcs  without  any  Irtih  leave  from  the 
owner  of  the  clLate.  Or,  if  a  man  maketh  a  ieafe  at 
will,  and  dies,  the  eftate  at  will  is  thereby  determined; 
but  if  the  tenant  continueth  poffellion,  he  Is  Tenant  at 
Sufferance.  Cj.  Ltit.  But  a  Ica^e  at  v,\\\  being  cow 
coniidcred  as  a  leafe  from  year  to  year,  which  cannot  be 
vacated  without  half  a  year's  notice  to  quit,  the  tenact 
cannot  be  ejected  at  the  Jv.i:h  of  the  lello/  without  hilf 
a  year's  notice  from  his  heir.  2  ■7/r«  A'y.  159.  And  it 
is  alfo  neceffary,  in  cafe  of  the  death  of  the  tenant,  to 
give  that  notice  to  his  perfonal  rcprcicnutivc.  3  ff'/.'/'  25. 

No  man  can  bcTenant  at  Sufferance  againil  ih  - 
to  whom  CO  laches  or  neglcCl,  in  not  entering  .1  . 
ing  the  tenant,  is  ever  imputed  by  Laiv  ;  anj 
nant,  fo  holding  over,  is  confidered  as  an  abi'uluic  in- 
truder. 1  Jn/i.  c;.  But,  in  the  cafe  of  a  Subject,  this 
eftate  may  be  deltroyed  whenever  the  true  owner  fhall 
make  an  aflual  entry  on  the  lands  and  oud  the  tenart ; 
for,  before  entry,  he  cannot  mainuin  an  aflion  of  tief- 
pafs  againil  the  tenant  by  Sufferance  as  he  might  agair.fl 
a  flrangcr  ;  and  the  reafon  is.  becaule  the  tenant  bcirg 
once  in  by  a  lawful  title*  the  Law  (which  pret'umrs  10 
wrong  in  any  man)  will  fuppofe  him  to  continuf  upon 
a  title  equally  lawful,  onlefs  the  owner  of  the  land,  by 
fome  public  and  avowed  act,  fuch-a:  entry  is,  will  de- 
clare hii  continuance  to  be  tortious,  or,  in  common  Uh' 
guagc,  wrongful,  i  U'f.  ^7  :  z  Cs/rirn,  c.  9  fi,  1  jo. 

Ihus  llandi  the  Law  uhh  regnid  to  Tcnanu  by  Suf- 
ferance; and  landlords  are  obliged,  in  thofe  cafes,  to 
make  formal  entries  ufon  the  lands,  and  recover  pol> 
fcflion  by  the  legal  prccefs  of  eje-ilmcnt  :  Aad  at  the 
utmoll.  by  the  Common  Liw,  tlie  tenant  wai  bound  to 
account  fur  the  proves  of  the  land  fo  by  him  detained. 
But  now,  byy;«;.  4  Ctc.  2.  .-.  in  cafe  any  lenam  for 
life  or  yeari,  or  other  perfon  claiming  undir  cr  by  col- 
lufion  with  fuch  ten.int,  (hall  wilfully  hoiJ  over  aficr 
the  determination  of  the  term,  and  d^tsaxd  madt  and 
HC!i(£  in  writing  given  by  sbt  LnjJcrd,  or  him  to  whjn 
the  remainder  or  rcvcrfion  of  the  preinifes  fhati  belong;, 
for  delivering  the  po.TciTIjn  thereof;  fuch  (^rt'on,  Us 
holding  over  or  keeping  the  other  tint  of  pufTeiHitfi,  ihall 
pay,  for  the  time  he  detain>  the  I.ird^  a:  the  rate  of 
double  their  yearly  vtilue.  And,  by  jfcr.  11  G«.  2. 
c.  19,  in  cjfc  any  ttaan:^  having  power  10  dttsrmiuc 
hii  \ciii,Jhjii  give  fff.'/.v  of  )ti>  inititcinn  to  quit  the  pre- 
miies,  and  (hitl  notdelner  up  the  poO'cffun  at  the  time 
containk'd  in  fuch  notice,  he  Ihall  thenceforth  pa)  double 
the  former  rtm  fot  fuch  cioie  as  he  continues  in  pollcl^oa. 
See  alfo  ffar.  6  e.  18.  ^  I,  agaii  ft  holding  over 
by  guardians  or  trultees  of  infint^,  and  by  bulbands 
(ciiej  ill  right  of  their  wives,  and  b>  all  oihcra  having 
p.irticu'ar  clUtes  dctcrm-iLiblc  en  cry  I.fe  vr  lives,  by 
which  they  arc  coniidcred  as  :i.j)iiitn.   Tbel'e  Itaiutea 

kavc 


have  almoU  put  an  end  to  the  prsfHce  of  tenancy  by 

Sutferante^  unkfs  with  the  tacit  confenl  of  thti  owner  of 
the  tenement.  2  Ccmm.  c  9.  ad  Jin. 

Wbeie  a  tenant  hai  a  leafe  for  a  term  certain,  and 
hold*  over  after  the  expiration  of  it,  it  is  not  nece/l'ary 
for  the  landlord  to  give  him  any  notice  to  quit,  in  order 
to  recover  polTcfTion  by  ejeflmcnt.  1  TtrmRep.  53,  162- 
Bet  if  the  Undlord  afterwards  receives  rent,  or  docj  any 
jicl  by  which  he  proves  his  aflent  to  the  continuance  of 
the  tenant,  this  turns  the  eftaie  at  Sufferance  into  a 
tenancy  from  year  to  year.  The  notice  under  JtaT. 
4  Gio.  2.  {.  23,  may  be  given  previous  to  the  end  ot  the 
Term.  Black.  1075.  And  it  fcems  that  it  may 
ilfo  be  given  atterwards ;  though  the  double  va!ue  can 
only  be  recovered  from  the  delivery  of  the  notice  and 
demand  of  the  poffrlTion.  I'his  notice  by  the  landlord 
mud  be  in  writing  ;  but  that  by  the  tenant,  under 
Jtat.  II  Cm  I.  e.  19,  m«y  be  by  parol.  3  Burr.  1603. 
The  Jouh/e  f  o/m^  c.tn  only  be  recovered  by  action  of  debt; 
but  the  Jouile  rent  may  be  recovered  by  dillrcfs  orothcr- 
ivifc,  like  fitigic  rem  i  Black.  Rep.  535,  No  length  of 
lime  is  nccelfary  to  the  validity  of  tliclc  notices,  under 
the  Hatutcs,  to  rntiile  the  landlord  to  doable  value  or 
double  rent.  2  Comm.  c,  9.  atl Jin.  in  a. 

SUFFERENTI  A  PACIS,  A  grant  or  fufFcrance  of 
peace  or  truce,  ClauJ.  16  EJ.  3. 

SUl-FRAGAN,  Sufraganyi,  ChorrpiJcpfiuSt  Epiftofi 
nticariui.^  Al'itutar  Bilhop,  ordained  to  aid  snd  afliit  tho 
Bifhop  of  ihe  diocefc  in  his  fpiritual  funAion ;  or  one 
who  fupplicih  the  place  inltead  of  the  Cilhop.  Some 
writers  call  chele  SufTrrigans  by  the  name  of  Subfidiary 
Bifhops,  whole  number  is  limited  by  the  flat.  26  //  8. 
e.  14  :  by  which  Hatute  it  wasenaAed,  That  it  fhould  be 
lawful  for  every  Bifhop,  at  his  picafure,  to  elc£l  two 
faonefl  and  difcreet  fpitttual  perfons  within  his  diocefc, 
and  to  prcfcnc  ihtm  to  the  King,  that  he  might  give  to 
one  of  them  fach  title,  llyle,  and  dignity  uf  fuch  of  the 
Sees  in  the  faid  iUtute  mentioned,  as  he  fhoutd  think  Gt: 
And  thai  every  fuch  perfon  fhotild  be  called  UiHiop  Suf- 
fragan of  the  fame  See,  ijc.  This  a£l  fets  forth  at 
large  fcr  wh.it  places  fuch  Suffragans  were  to  b-:  nomi- 
nated by  the  King ;  and  if  anyone  exercife  tlie  jurif- 
dirtion  of  a  Sulfragan,  without  the  itppointment  of  the 
tlithup  of  the  diocefe,  ^V.  h«  fhall  be  guilty  of  a  prtrmu- 
nirt.  See  Kenivt's  Paroih.  Jntiq,  \  »nd  this  Dic- 
tionary, title  Bijhops. 

SUCjAR,  Is  liable  to  certain  duties  of  CuJlums  on  its 
importation  ;  which  ii  regulated  by  the  A'ar/^*i//e//  AStst 
and  other  flatutes.  See  tiic  refpeflive  title*. 

SUGGESTION,  >4'.?/<^.#.]  A  furmifc.  or  rcpre- 
feoting  cf  a  thing  :  By  Ma^na  C^^aria  no  perfon  fball  be 
put  to  his  law  on  the  Suggedion  of  another,  but  by  law* 
Jul  witncffcs  9  //.  3.  c.  2S. — Suggelliom  upon  record 
are  grounds  to  move  for  prohibitions  to  fuits  in  the  Spi- 
ritual Courts  l^c.  Sec  \\\\c  Pnbibuion  III.  Thougfr 
mitters  of  record  ought  not  to  be  (laid  upon  the  bare 
Suggedion  of  the  party  ;  there  ought  to  be  an  affidavit 
made  of  the  matter  fuggcflcd,  to  induce  the  Court  to 
grant  a  rule  for  flaying  the  proceedings  upon  the  record, 
2  Lill.  537.  There  are  SuggeOions  in  replevin,  for  a 
riiurm  hcthnda  ;  which,  It  is  faid,  arc  not  traverfable;  as 
they  arc  for  prohibitions  to  the  Spiritual  or  Admiralty 
Courts.  I  Pli'^vJ.  76.  Breaches  ol  covenants  and  deaths 
of  Ptrfons  mud  be  fuggcfted  upon  record.  ^V.  Star.  8  £rf 
9  IV.  3.  r.  10.  Scctitlei  Aiattmcnf,  Amtndmtnt*  Blfuk-* 


terms  the  proceeding  by  J»/trmatiM,  t  profecuiioa 

by  Suggeflion.  Sec  iiilc  JK/hmatien. 

SUICIDK  ;  Sec  tiiie  Hc^utdt  III.  i. 

SUIT,  ^^/i,  Vx.Juittt  i.e.  a^nftcmiai  Jtquela.'\  Sig- 
nifies a  following  another;  but  in  diver>  IcnfeS-  Tiie 
fird,  is  a  Suit  in  Law,  and  is  divided  into  Suit  real  and 
perfonal ;  which  is  all  one  with  aflion  real  and  perftiiil. 
See  titles  Adion  \  Chancery. — z.  Suit  ej  Courtt  an  at* 
tendance  which  the  tenant  owes  to  the  Court  of  his 
Lord.  ^.  Suit  covenant,  when  a  man  hath  coverantcd 
to  do  Suit  in  the  Lord's  Court.  4.  Suit  cudom,  w  here  £ 
and  my  ancedors  owe  Suit  time  out  of  mind.  Suit 
is  the  following  one  in  chafe,  23  frefh  fuii :  See  title  Hut 
Cry.— And  this  word  is  ufed  for  a  petition  made  to  the 
I  ICing,  or  any  great  perfonage. 

I  Suit  and  Service.  When  the  tenant  had  pro- 
I  fefTed  himfelf  to  be  the  man  of  his  fuperior  ot  Lord,  the 
next  confidcration  was  concerning  the  Service,  which,  as 
luch,  he  was  bound  to  render  for  the  land  he  held* 
This,  in  pure,  proper,  and  original  feudi,  was  only  two- 
fold :  To  follow,  or  do  Suit  to,  the  Lord  in  his  Courts 
*  in  time  of  peace  ;  and  in  his  armies  or  warlike  retinue, 
when  ireceffity  called  him  to  the  field.  2  Comw.  5.J,.  Sec 
title  TtKurts. 

Suit  or  Co'jRT.That  is, Suit  to  the  Lord's  Cotirt, 
IS  that  fcrvice  which  ih?  feudary  tenant  was  bound  to  do 
at  the  Lord's  Court.  At  Brit  it  was  exprefsly  men- 
tioned in  the  grant  how  often  thefe  Cauris  fhould  be 
held.  This  appears  by  Flitat  Lz.  c.  71,  p.  14.  Some- 
times one  or  more,  but  ncvrr  exceeding  three,  in  a  year: 
Thrn  mentions  two,  ivx.  MicLatlmai  and  E*tJUr.  But  all 
the  Lord's  tenants  were  not  bound  to  attend  his  Courts, 
but  only  tbofe  to  whom  their  edates  were  granted  upon 
that  condition  :  Every  man  was,  however,  bound  to  at- 

'  tend  the  SherifT*  turn  twice  in  evciy  year.  See  Tcurm, 
And  if  the  inheritince,  by  reafon  whereof  the  tenant 
was  bound  to  attend  only  at  one  Coun.  did  dcTccnd  to 

I  coheirs,  he  who  had  capinlsruftrteMf  was  bound  to  at- 
tend the  Lord's  Court  both  for  himfelf  and  all  bit  co« 
heirs.  Cinvtll, 

None  to  be  didraincd  for  Suit  of  Court,  but  they  who 
are  bound  to  it  by  charter  or  prcfciiption.  Joini-ieoants 
and  parceners  fhi.ll  make  but  one  Suit.  The  remedy 
againit  the  Lord  dilUaining  for  it,  where  it  is  not  due, . 
and  agaiiid  the  tenant  withholding  it,  where  it  is  due. 
Stat.  Marhh.  j2  //.  }.  <•  9-  Th:>  is  not  taken  away,  by 
fiat.  12  C^.  z.  c.  z±.  See  this  Di^ionary,  tide  TVaurrj. 

Suit  or  the  Kihc-'s  Peace,  I'he  purfuing  a 
man  for  the  breach  of  the  peace.  Sccjlat  an!ig.6  R.z. 
(.  I  :  5  f/.  4.  r.  15  :  and  this  Dictionary  title  Surttj  cf 
the  Peact. 

SuiT-SiLVEt,  A  fmall  rent  or  fum  of  money  paid, 
in  fonie  manors  to  excufe  the  appearance  of  freeholders 
at  the  Courts  of  their  Lords. 

SCt.CL'S-AQy./!i,  A  little  brook  or  dream  of  water; 
otherwife  called  Jtkt\  and  in  EJJcx,  a  d^kt.  Paroch* 
Aatitf.  531. 

SULLERV,  From  the  Sax.  SM,  Jratrum.]  A 
plough-land.  1  In//.  5. 

SULLINGA,  See  5W/>f. 

SUMAGE,  Toll  for  carriage  on  horfcback.  CImn\ 
di  Fcrf/ia,  f.  14:  Crcmp.JuriJ,  191. 

SU  M  M  AR Y ,  Jummartyut,  J  An  abridgment,  la'ua 
Let,  Diil, 

Summary  Convictions.  Sec  title  Cflr:/j?/ex. 

dCMiMER^ 
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RVMMER-HUS-SILVER.  Apiymtnt  to  the  Lord* 
of  [he  wood  in  die  Wtaldi  of  Ktit^  who  urcd  to  vific  thofe 
placci  in  Summer-time,  when  their  undcr.tcnants  were 
bound  to  prrpare  little  Summer'houfcs  for  their  recep- 
tion, orxrUe  pay  a  oompofition  in  money.  Cujium.  4t  Sit- 

tingturu.  MS. 

SUMMONEAS,  A  writ  judicial  of  great  diverfity, 
according  to  the  divers  cafes  wherein  it  ufed.  Ta^I. 
Jf^g  y*/...  See  title  Prett/i, 

bUMMONERS,  fummcmtcrti.]  Petty  officers  that 
cite  and  warn  men  (o  appear  in  any  Court ;  and  thcfe 
ought  to  be  loni  hmintSt  &c.  FUta^  Ish.  ^.  1'ht /urn- 
mfiiilarej  were  properly  the  apparitors,  who  warned  in 
delinquents  at  a  certain  time  and  place,  to  an^ver  any 
cliargL-  or  complaint  exhibited  agiinll  them  :  And  in  ci- 
tations from  a  fupcrior  Court,  they' were  to  be  equals  of 
•the  party  cited ;  at  Icall  the  Baroni  were  to  be  fummoncd 
by  none  under  tlie  degree  of  Knights.  Paroc/j.  Jniiq.  177. 
See  title  Preer/i. 

SUMMONITORES  SCACCARIf,  Officers  who 
aOiftcd  in  collcAing  the  King's  revenues,  by  citing  the 
defaulters  therein,  into  the  Court  of  Exchequer. 

SUMMONS,_/ifli/)iMm9.]  Jn  En^ltjb  Law,  is  as 
much  as  'vceati$  in jtUt  or  tttatt^  amon^  the  Civilians. 
FUta,  iih.  6.  c.  6.  In  general,  it  is  a  writ  to  the  iiherifT, 
to  warn  one  to  appear  at  a  day  ;  and  mufl  be  by  certain 
Summoners  on  the  tenant's  lard,  not  his  gotxls,  Uc. 
And,  if  £gatn(l  an  heir,  (hall  be  on  the  lands  that  did 
del'cend  ;  or  making  default,  at  tlie  grami  caff  he  may 
wage  his  law  of  Non-Summons.  6  Rt^.  {4.  As  to  the 
Summons  in  real  afltons,  fee  title  Prc<tf%  t. 

SUMMONS  AND  SEVERANCE.  This  title  is 
didinguiihed  in  the  books  by  the  name  of  Summons  and 
Severance;  but  the  proper  name  is  Severance;  for  the 
Summons  is  only  a  proccfs,  which  mull,  in  certain  cafes, 
ilTue  before  judgment  of  Severance  can  be  given.  4  Nttu 
j!6r.  b(to.  Severance  is  a  judgment,  by  which,  where 
two  or  more  are  joined  in  an  afiton,  one  or  more  of  ihefe 
is  enabled  to  proceed  in  fuch  aflion  without  the  other  or 
Vthers.  4  AViu  yfhr.  660.  See  St'veranct, 

It  is  a  principle  of  Law,  where  two  cr  more  have  a 
joint  right  to  a  thinj*,  they  mull  join  in  an  aAion  for  the 
recovery  thereof.  4  Nrw  Mr.  660.  Joint-tenants  muft 
implead  jointly  ;  for  they  claim  under  one  and  the  fame 
title.  I  Jttji.  180.  So  Parceners,  who  make  but  one 
heir,  muA,  io  order  to  recover  the  pofletlton  of  their  an- 
ceflor,  be  joined  tn  precipe.  1  Inj}.  163,  164.  So  Exe- 
cutors, brcaufe  the  right  of  their  tellator  devolves  on  ail 
of  them,  muA  likewife  all  join  in  an  aAion  for  the  re- 
covery thereof.  Zalk.  3  :  Carth.  61. 

And  wherever  the  right  of  a£lion  is  in  two  or  more 
prrfons.  and  they  have  not  all  joined  in  any  aflion  that 
is  brought,  the  defendant  may  plcid  in  abatcmciii ;  for, 
if  one  could  recover  in  fuch  cafe  lingly,  every  other  might 
do  the  fame ;  and  by  this  meins  a  defendant  would  be 
liable  to  anfwer  io  divers  aClions  for  the  fame  thing. 
Cro.  £//«.  554:  gRep.iy:  3,  ja  :  a  Z-rv.  1 13  : 

3  Lrv*  ^54'  •  Wcf/.  lot.  See  title  Ahatrment. 

It  is  indeed  in  the  power  of  any  one  or  more,  where 
t^^t)  or  more  have  a  joint  right  of  adion,  to  commence 
s  fuit  in  the  name  of  all  whofe  fuch  right  is  :  but,  not- 
witbtlandin^  that  a  plea  in  abatement  wojid  be  thereby 
prevented,  it  would  ftill  be  in  the  power  of  any  one  of  I 
them>  by  iieglcdling  to  appear,  or  refufing  to  proceed 


afterwirds  in  fuch  futt,  to  render  it  fruiilcfs.  1  fnjt. 
— Bro.  Summ.  is  Snf.  pi.  17.  For  if  two  or  more  j nip 
in  bringing  an  a^ion,  and  one  makes  default,  the  non> 
fuit  of  him  is  the  nonfuitof  them  all.  Brc  Summ.  \S 
Sev.  //.  5,  7.  So,  if  divers  join  in  a  writ  of  crior,  the 
aHignmcnt  of  errors  cannot  be  by  one  without  the  others. 
Cre.  E/iz.  192. 

To  prevent  the  great  inconvenience,  and  the  failure  of 
jullice,  which  would  be,  if  pcrfons,  in  whom  there  is  a 
joint  right  of  a^lion,  fhould  be  precluded,  by  the  negli- 
gence or  collu&on  of  any  one  of  them,  from  having  the 
efficA  of  a  fuit  for  the  recovery  of  fuch  right ;  the  law  has 
provided,  that  if  any  one  of  ttiofe  perfoni,  in  whofe  nanie 
a  joint  action  it  commenced,  docs  rot  appear,  or  after 
appearance  makes  default,  the  other  or  others  may  have 
judgment  aJ jrqutHJiim /alum,  or,  in  other  words,  a  judg- 
ment of  Severance,  ffar/i,  :  Bro.  Summ.  (Sf  Sfj.  pi,  4, 
16.  Atid(€e:l.pL  iS:  F.N.B.  128:  1  IkJ}.  139.  ' 

The  confequencc  of  this  judgment  is.  that,  noiwith* 
Handing  the  Severance  of  one  or  more  wlio  did  not  ap- 
pear, or  who  made  default,  the  other  plaintifi" or  plaintitfs 
in  the  aAion  may  proceed  in  the  fuit.  4  \ciuMr.  661. 

Where  two  or  mere  are  plaintitH  in  an  aAion,  and  one 
of  thefc  has  not  appeared,  he  mull  be  fummoned  before 
judgment  of  Severance  can  be  ^tven  againtl  him  :  For 
it  is  a  general  rule,  that  a  nonfuit  is  in  no  cafe  peremp- 
tory before  appc.irar.ce,  becaufe  a  writ  may  have  been 
purchafcd  in  the  plaintifl  's  name  without  his  privity. 
1  /«/?.  139:  Bro.  Summ.  U  Sev.  p/.  lO:  2  Rol.  jihr.  488. 

But  if  two  joint  plaintilTs  have  both  appeared,  and 
afterwards  one  makes  default,  the  Court  may,  without 
inuing  any  Summons,  immediately  give  judgment  of 
Severance.  Bro,  Summ.  isf  Sev.  pi.  10:  10  Ref.  135  : 
Hard.  317.  No  judgment  of  Severance  can  be  given  in 
a  writ  of  error,  unlefs  it  is  prayed  before  the  defendant 
has  pleaded  m  nulla  eft  erratum.  Cro.  Jae,  1 17.  But  fuch 
judgment  may  be  after  joinder  10  the  affigoment  of  error, 
a  Lil.  Pr.  Reg.  663. 

For  more  learning  on  this  fubjeQ,  fee  Vin.  jfhr.  and 
4  AVw.  jitr.  title  Summons  and  Severance  ;  and  this  DiSt, 
titles  Jhaitment ;  Errors  Sec. 

Summons  to  Parliament;  See  title /^dr/iam/n/. 

Summons  ad  Wa rr  ant izan  do m,  Summsmas 
aJ  ivarrantizand*\  The  procefs  whereby  the  vouchee  in 
a  common  recovery  is  called.  Co.  Lit.  lot  :  See  title 
Recovery, 

SUMPTUARY  LAWS,  SumptuariaLex»  from  Sump- 
tuariuj,  of  or  belonging  to  cxpcnces.J  Are  laws  made  to 
retrain  excefs  in  apparel,  and  prohibit  cofUy  clothes,  of 
which  heretofore  we  had  many  in  England;  but  they  are 
all  repealed  by  ftat.  i  Jac.  1.  f.  25  :  3  Injl.  199.  See 
title  Luxury. 

SUNDAY.  Diet  Domimcuj  ]  The  Lord*i  Day;  fet 
apart  for  the  fcrvice  of  God,  to  be  kept  religioully,  and 
rot  be  profaned. 

Profanation  of  the  Lord's  Day,  vulgarly  (but  im- 
propcfly)  called  Sabbath-breaking,  is  chfled  by  B.'aci- 
Jfcne  amcngft  offences  againtl  God  ard  religion,  pmrft- 
ed  by  the  Laivs  of  England.  For,  befidcs  the  not^  rious 
indecency  and  fcandal,of  (>ermiiting  any  fccular  bufintls 
to  be  publicly  tranfaded  on  that  day,  in  a  cour.try  pro- 
feffiflg  ChritUanity,  and  tiie  corruption  of  morals  iv.Skh 
iifually  follows  its  profanation,  the  keeping  one  day  in 
fcvcn  holy,  a^  a  time  of  rcUxacion  and  refrdhmcot, 
6  as 


•f  wdl  ts  for  public  worlhip.  is  of  admlr.ible  f;rvice 
to  a  Siair,  conlidcred  mrrely  at  a  civil  irftnuiion. 
The  Liws  of  King  Athflf.an  foibade  all  nicchanJizing 
on  ihe  Lord's  DaVi  under  very  feitrc  pcnaitics.  And 
by  ftic  fitu.  7y  Hem.  6.  e.  5,  no  fair  or  m.trkct  rtiail  be 
hcM  t  il  ilic  principal  fcluvaU,  GcvJ  FrU^j,  or  an-, 
Snrti/iiy,  (c  '.ccpi  the  ft^ur  SunJayt  in  h*rveli>)  on  pain  of 
forftiting  the  goods  cxpofed  to  fale.  And,  by  the Jitif. 
I  Cur.  I.  c.  I,  110  pcrrfon  fluli  aiTrmble,  out  of  their  can 
jar  lli.-s,  for  any j'f^rt  haifocvcr,  upon  thiv  day  ;  nor,  in 
ihtir  pariflics,  fliall  ufe  any  bull  or  be^r  bailing,  inter- 
ludes, plays,  or  othsr  unlawful  evercifes.  orpitjlimet; 
on  pain  tiiai  every  olFendcr  lh*ll  psy  3/.  ^J.  10  the  p^-mr. 
This  lUtute  djci  not  proiibii,  but  ratiirr  impliedly  al- 
)o»!>,  any  ianocrnt  recri:.^  ion  or  amjffmcnt,  within  ihcir 
refpcflivc  par'iQie  ,  ercn  on  the  Lord'a  Day,  alter  divide 
ferv'CL- u  over.  But  by  y/ii/.  19  CVi*  2  7,  no  p^rfoa 
is  atioAtd  to  do  any  worldly  labour  on  tlie  Lorj*»  i' ^y, 
(except  Aorktof  ncccflicy  andch-ri«y,)  ortoulVany  bo.it 
ur  barge,  or  expol^  any  goods  to  fale;  except  meat  in 
public  houle»,  and  miik  b^fcrc  nine  in  the  morning,  and 
alter  fc-nr  m  the  afternoon,  on  forffiture  of  ji.  Nor 
lhall  ari)  drover,  carrier,  or  the  like,  travel  upon  that 
day,  ut.dt^r  pitn  of  aor   Stat.  3  Car,  i.  2. 

The  grtcdj  expofed  to  f*le  on  a  HunJay,  to  be  firfcit- 
ed  to  ihr  poor,  i^t,  on  conviilicn  before  a  Julticr  of  the 
Peace,  who  may  order  ihe  pcr-ililes  and  forieiturc*  \o  be 
lettc-d  by  diltrer? ;  and  may  allow  one  third  to  the  in- 
former :  Gut  thii  13  not  to  extend  to  dfcHing  miat  in 
fainiKrs,  inns,  cook  nicp},  cr  victuaKing-h^iuks- 

Mackarcl  may  be  fcM  on  SunJigs,  before  and  aftor 
divjne  fervice  ;  Jiut.  lokJ  1 1  iy.  3.  t.  14  — Forty  water- 
men arc  pcrmiucd  to  ply  on  ihe  Thamts^  between  ^aux' 
hall  and  Limthau/tt  on  5.t'...'Vi>i ;  jfat.  11  c^  ia  ty.  3 
<.  2t. —  Filh  carnages  are  allowed  to  travel  on  SuaJajSt 
ei:bt:r  Ijdcn  or  iclurn;iig  empty  ;  Jict.  2  Geo,  3.  <■.  i  5.— 
Bakcr>MCre  permiited  tod.c's  dinneri  on  Sunday t  z% 
a  work  of  A  ncceirity.  5  '!'f  m  Rrp.  449.  Hut,  \>\  flat  34 
Cta.  3.  <  61 ,  every  hakci  ih.:)!  fubic^t  to  a  penalty  of 
lOi.  to  the  ufe  of  the  poor,  for  excrf.L'in;;  hii  bufinels  in 
any  manner  as  a  bukcr  on  th^*  Lord'»  Day  :  except  th.ii 
he  may  bread  between  nine  in  the  morning  and  one 
in  tl'C  afternoon  ;  iiiid  may  alfo,  within  taat  time,  bake 
meat,  pud  hngR,  and  pies  for  any  pcrfon  who  thall  cnriy 
or  fend  ihe  fame  to  be  b^iked. 

By //at.  21  C'(3. 1-  c.  45,  pifitd  to  rcf^rain  an  indctent 
practice  which  F.ad  become  vety  prcvalcnr,  it  ii  en.idlcti, 
'I'tiat  any  houfc  or  place  Of  cncd  fur  public  eii'crtainmenT, 
or  for  publicly  dthatiug  on  any  lubjefl,  upon  the  Lord's 
J).iy,  and  to  which  perfoiis  ftial!  be  admitted  by  money 
or  tickets  fold,  lhall  be  deemed  a  crtfordtrly  houfe.  And 
(he  keeper  (or  perlbn  ailing  as  (  jch)  lhall  fcrftit  »co/. 
and  be  poniflied  as  in  the  cafe  of  keeping  .1  Ji'orderly 
houfe.  And  the  peribn  managing  fuch  entertainment, 
or  ailing  a*  Prefideni,  i^e,  of  any  public  debate,  (h  ill 
forfeit  100/.  Aid  every  fcrvint  receiving  ironcy  or 
lickrts  from  the  pcrfons  coming,  or  delivering  out  tickets 
of  admiOion.  flull  forfeit  50/.  W  »»  2.  At>devcry  ptr- 
fon  advcriifing,  or  printing  an  adveriifeinent,  of  (uch 
meeting,  lhall  alfo  forftit  50/.  AflioRi  to  be  brougr.t 
within  iix  months.  ^ 

An  indlftmcnc  for  excrciGng  the  trade  of  a  butcher 
muA  be  laid  to  be  {snira  /enr.am  fiatuti;  for  i;  was  nO 
A.fence  at  Common  L.tw.  1  Stran^t  702. 
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rerfons  cxeroifing  their  caUing  on  a  SunJay  are  only 
fubjeft  to  one  penalty  ;  for  the  whole  is  but  one  otfence, 
or  one  aA  of  exsrciOng,  though  continued  the  whole 
dav.    CiKf;>  64c. 

I.iw  proceffjs  arc  not  to  be  fcrved  on  Sumiayt  untefs 
it  be  in  cafes  of  ircafon  or  felony  ;  or  on  an  efcape,  by 
virtua  of  Jfnt.  5  jfun.  c.  9.  Sec  ii  te  E/tape,  Sunday  ':% 
not  a  day  in  haw  for  proceedings,  contradh,  tsV.  And 
hence  it  is,  that  a  fale  of  goods  on  tliii  day  in  a  markec 
ov<Tt  is  not  goad  :  And  if  any  part  of  the  proceedings  of 
a  lull,  in  any  Court  of  Jiillice,  be  entered  and  recorded 
10  b.;  done  on  a  Sunday,  it  makej  it  all  void.  2  Inji.  264 : 
3  Sb:p.  Jhr.  I  Si  .  The  fervice  of  a  citation  on  a  Sunday 
is  good,  and  not  reArained  by  the Jiat.  29  Car.  z.  c.  7. 
And)  by  two  Judges,  the  delivery  ot  a  declaration  upon 
a  Suiiftiy  may  be  well  cm  u^h,  it  net  being  a  proccls  ; 
but  Hehf  Ch.  J.  thought  it  ill,  bcc^ufe  the  aA  intended 
to  rcltrain  all  forts  ut  K'gal  proceedings.  1  LJ.  Raytn, 
706  A  w(it  of  inquiry  cannot  be  executed  tm  a  SuaJay* 
1  Strange  ^87.  Sec  titles  Jrrejl  i  Prc^f/j,  liz. 

SUPiiKC  AKGO,  A  pcrfon  employed  by  merchant! 
to  go  a  voyage,  and  overfee  their  cargOi  and  difpofe  of 
it  to  the  bell  advanugc.  XUrth,  DU'f. 

SUi'£R-IN.sri TL'  riOi\,>^r  f/fyf/ra/«.]  One  In- 
ftituiion  upon  another;  as  -.viicre  j}.  iS.  is  admitted  arvd 
inflitijted  to  a  benefice  upon  one  title,  and  C.  D.  is  ad- 
miacd  and  irJlituted  on  the  title  or  prefcniment  of  an- 
Otiicr.  2  Cr J.  463.  See  title  i^j/tt/yc/if. 

SUPERJURARE,  A  term  nfcd  in  oar  ancient  Law, 
when  a  criminal  endcai^ouied  (o  excufe  himfclf  by  his 
own  oath,  or  the  oath  of  one  or  t«o  wtlneiie5,  and  the 
crime  objiiled  againlt  him  was  fo  plain  and  ncioriou*. 
that  he  was  con\:<!^ed  by  the  oaths  of  insny  more  yn^- 
neffes  :  This  wj*  (.^XM^/itjir  jurare.  Leg.  Httt.  1,  f.74; 
L;^  Athfijhm.  c.  | 

"bUPfcRONliRATIONE  PASTUR-K,  A  judici;! 
writ  that  Itcs  a;;ai<nll  him  who  is  impleaded  in  the  Coua- 
ty-Coi}rt  for  the  furcli*r{>i(i,<^  or  overlurthening  a  com- 
mon with  his  caiilr.  in  'i  tafe  where  he  was  forrr.crJy  im- 
ph  aded  for  it  in  the  f>ime  Coart,  and  the  caule  is  re- 
moieJ  into  ore  of  Uic  Cuurtd  at  H'tJtmtnjUr,  Rtg,  Jtuiu, 
Sec  title  CottLvcn  Ml- 

SUPKR  PR>i;ROGATIVA  REGIS,  A  writ  which 
formerly  lay  agaioll  the  King's  tenant's  widow  for  marry- 
ing without  the  Kiug'i  licence.  F.X.B.  174. 

SUPrRSEOKAS,  A  urii  thai  lies  in  a  great  many 
cafes;  and  ftgnities  in  ger.cral  a  command  lu  lUy  fomc 
ordinary  proceedings  at  Law,  on  good  caufc  Ibewn, 
wtiich  ou^hi  otlierwile  To  proceed-  F.  236.  A 

fif^trftdtm  i(  ufcd  for  the  flaying  of  an  execution,  after  a 
writ  of  error  ii  allowtd,  and  bail  put  in:  But  no/ufitr- 
Jcdti-t  cnn  be  made  out  on  briiiging  writ  of  ciror,  till  hail 
is  given,  whete  tliere  is  jiidgmcnt  upon  verdict,  or  by 
deficit,  in  debt.  Stat.  Jai.  \.  c.t.  Nor  in  aChons  for 
tithes,  proroifirs  for  payment  of  money,  trover,  covenanti 
cictiniie,  and  trefpafj.  Stat.  13  Car,  2  //.  2.  e.  z.  Ami 
execution  liull  not  be  (laid  in  any  judgment  after  verditl 
(cxc-'pt  in  the  cafe  of  executors)  by  writ  of  error  or 
J-.fin/.  Jcat  thereon,  unlcfs  bail  be  put  in.  Star.  16 
17  Car.  2.  f.  3.  S  J*  Sec  title  Errtr  liitjod.  (jf  II.  2. 

A  writ  of  error  is  faid  to  be  in  judgment  of  Law  a 
y?///r^*i>iir,  until  the  errors  are  examined,  t^r.  that  is  to 
the  cxcuiton  ;  nat  to  a^ion  of  debt  on  the  judgment  at 
law.  From  ihc  lime  of  the  allowance,  a  writ  of  error  is 
4  X  a  /k/tr 
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^  ^ptrftJtas '.  And  if  the  party  had  DOticc  of  it  before  the  I 
allowahce,  it  ii  a /uptr/tJeai  from  the  time  offuch  notice ;  . 
but  this  mull  be  where  execution  is  not  executed,  or  bc- 
|;un  to  be  executed.     Cra.  Jac.  53^  :    Jtajrm.  too  : 
MoJ.  Ca.  130:   I  SaU.  3ZI. 

If,  before  ckecuiionftbtrdcferdanl  bring  awritofcrror» 
and  the  Sheriff*  will  execute  a  /tri  faaat  and  Iciry  the 
money,  the  Court  will  xji4ftr/rJea$,  ^uiu  errtmiti 

tmamtvitt  and  to  have  rellitution  of  the  money.  Stilt 
4 1 4.  After  an  execution,  there  was  a  fuftrfiJtaj,  juia  fx- 
ecktio  improviJe  ematioKif,  tcc.  iffued  ;  ant)  there  being  | 
no  claufe  of  teftitutton  in  the  /uprrfcJtait  it  wat  infifted  I 
that  the  execution  w.u  executed  before  the  fuptrfcdiai 
awarded,  and  th»t  a  faulty /uf<rjtiiiat  it  00  Juptrjid<ai  \  | 
but  the  Court  ordered  another /uptrfeJtai,  witb  a  claufe 
of  rcflitution.  Meer  466. 

The /uper/tatat,  ^uie  nrenif}  emaiiaiHt,  Hcs  to  reftore 
t  polfc  jion,  after  an  balxre  factat  Jttf.nam,  when  fucd  out 
erroneouily;  fo  of  a  fuperjiJeai  after  execution  upon  a 
cap:ai  ad  fainfactttd,  it' it  be  immediately  delivered  to 
the  Sheriff,  ^cnk.  Cent.  58,  92.  Jt  appearing,  upon  af- 
fidavit, that  there  were  two  writj  of  execution  executed 
upon  one  judgment ;  the  party  moved  for  a /uper/edeeit 
becsufe  there  cannot  be  two  fuch  executions,  but  where 
tKe  plaiiitifi'  ts  hindered  either  by  the  death  of  the  de- 
fendant, or  by  fome  aft  in  Law,  that  he  can  have  no  be- 
nefit  of  the  brtX  ;  and  fo  it  was  adjudged.  Stilt  255.  A 
fuperftdtoj  is  grantibie  to  a  ShertH'  to  flay  the  return  of 
an  bahtai  (vrpera  \  and  if  be  return  it  afterwards,  and 
the  parties  proceed  to  trial,  it  \i  error  ;  and  foare  all  the 
proceedings  tn  an  inferior  Court,  after  an  hjheat  corpora 
delivered,  uclefs  a  preceJcndc  is  awardedjin  which  cafe  a 
JuptrftJeas  is  not  to  be  granted.  Cre.  Car.  43,  350. 

When  a  teriiorari  is  delivered,  it  is  a j'uptrjideai  to  in- 
ferior Courts  below;  ard  be'irg  allowed,  aU  their  pro- 
ceedings afterwards  arc  erroneous ;  and  they  may  be 
punifhed.  Jf  a  !>herifi'  holds  p!ea  of  40/.  debt  in  his 
Courty-Ccurt,  the  defendant  may  fue  forth  a /yprr/edeajt 
that  he  do  not  proceed,  is'e.  Or,  alter  judgment,  he  may 
hare  a juperjtdtai  dire^ed  to  the  Shcrift',  requiring  him 
nut  to  award  execution  upon  fuch  judgment ;  ana  upon 
t^iat  an  atiui,  a  pLrtit^  and  inat:a^l'mtMtt  ic.  StwNat. 
Br.  43a.  bee  title  Ctnierari. 

Suptrftdtas  may  be  granted  by  the  Court  for  fetting 
aHde  an  erroneous  judicl.^l  f-rocefs,  IZt.  Alfoa  prifooer 
may  be  difcharged  by  /^pf-i'tJtttj ;  as  a  perfcn  is  impri- 
(bned  by  the  King's  writ,  fo  he  1%  to  be  fet  at  liberty  ; 
and  a fuftrftdta$  is  as  good  a  caufe  to  difchaige  3  perfon, 
as  the  Krlt  proccfs 'is  to  nrrell  him.  Ftmb  ^^y.  Cro, 
"Jac.  379.  If  a  privileged  perfon  is  fued  in  anyjurif- 
di^ion  foreign  to  his  privilege,  he  may  bring  his  j'-tper- 
jtdtas.  fau^h.  i;^.  It  i»  falfe  imprifonment  to  detain  a 
man  in  cullody  after  a juptr/tdiat  delivered,  for  the  j'uptr- 
(tdtai  is  to  be  obeyed  ;  and  in  fuch  cal'e  it  is  a  new  cap- 
tion without  ary  ciufe.  z  Cre.  379.  There  is  a  j'uptr- 
ikdioi  where  an  audita  querela  is  fued  ;  and  out  of  the 
Cbancery,  tofci  a  perfon  at  liberty,  taken  upon  an  exi- 
gent, on  giving  fecurity  to  appear,  {j^c.  ;  And  in  cafes  of 
lurcty  of  the  peace  and  good  liehaviour,  where  a  perfon 
is  already  bound  to  the  peace  in  the  Chancery,  if^t. 
Nezv  Sal.  Br.  ;z4,  529,  ^  ji.  So  where  a  warrant  ifTues 
againll  a  nun,  on  an  indictment  found  agiinll  bim,  for 
a  mildcmeanor,  or  other  bailable  ofience,  and  he,  hav- 
iog  notice  of  ii,  does,  before  capcioD^  duly  pot  ia  bail, 


to  appear  and  traverfe  the  indtflmeot,  ^c.  he  U  entitled 
to  a  fuptrfideait  to  prevent  a  caption.  See  further  4  A'nv 
Air.  and  20  i'in.  Abr.  xx^^SuptrJtdtat :  this  DiAionar)-, 
lilies  Errcr  ;  ExttutUn,  fcc.  and  the  Books  of  Pra^ice. 

bUPER.'EDlNC     A    COMMISSION  OFBAKKRUfT. 

See  title  B.xr.irupt. 

SUPER  STATUTO  1  EJ,  y  tap.  12.13.^  A  writ 
that  lay  againll  the  King's  leoanu  holding  in  chief, 
who  aliened  the  King  '1  land  without  his  licence.  F,  A'.  B» 
fill.  175.    See  tltie  Ttiurts. 

SuPtR  Statuto  OS  AKTicuLtsCLiai,  Cap.  6, 
A  writ  againfl  the  Sheriff  or  other  officer  that  dillrains  in 
the  King's  highway,  or  in  the  lands  anciently  belonging 
to  thccbutch.  f.N.B.  173* 

Super  Statuto  facto  four  Seneschal  it 
Marshal  de  Rov.^f.  A  writ  againll  the  Steward, 
or  Martha],  for  hulding  plea  in  his  Court,  of  freehold,  or 
for  ircfpaf]  or  contracts  not  made  and  ariliag  within  the 
King's  honfchold.      A*.  B.  24,1, 

Super  Statuto  vsrsusServ ANTES  et  Laio- 
RATORE»,A  writ  againft  him  who  keeps  Servants  depart, 
cd  out  of  their  fervtces  contrary  10  Law.   f.  N.  B.  167. 

Surtft  Statuto  de  York,  €iyi  null  scrra 
viT  El.  L£R,  A  writ  againil  a  perfon  that  ufes  vic- 
tuklling,  either  in  ^rofs,  or  by  retail,  in  a  ciiv  or  boroogh- 
lown,  during  the  time  he  is  mayor,  tfc.  F.  A'.  B,  tyt, 

SUl'ERSTITIOUS  USRS  ;  See  title  AUr/maim. 

SUPERVISOR.  Ui.]  A  Surveyor  or  Overfeer;  h 
was  formerly  and  OitI  is  acullom.  in  cafes  of  great  con- 
cern, to  make  a  Suptrw/cr  of  a  will,  to  /ti*erzi/<  and 
overfee  the  executors  that  they  purtlually  perform  the 
will  of  the  tellator  ;  but  this  cfHce  is  of  late  very  care- 
lefsly  executed,  fo  as  to  be  to  little  purpoie  or  ufe.— 
Sitpfrvi/er  (now  Surveyor)  of  the  Highways  is  mentioned 
in  the /^«ir.  5  F.'ik.  c.  i  5.  Sec  title  Ki^b-w/iyi. 

SUPPLEMENTAL  BILL  IN  EQUITY.  A  fuit 
in  Equity,  impcrfcA  in  its  frame,  [or  becuirc  fo  by  acci- 
dent, before  its  end  has  been  obuioed,)  may  in  certain 
cafes  be  rendered  perfefl  by  a  new  Bill  which  is  not  con- 
fidered  as  an  original  Bill,  but  merely  as  an  addition  to, 
or  continuance  of,  the  former  Bill ;  or  both.  A  Bill  of 
this  kind  may  be,  ift.  J  Supplemtfifiti  Bili\v^hlchU  mtrcly 
an  addition  to  thr  original  Bill — zd,  A  Bill  of  Revivor, 
which  is  a  continuance  of  the  original  Bill :  See  title  Ri' 
i';rcr— jd,  A  Bill  both  of  Revivor  .md  Skjpp'emcnt, 
which  continues  a  fuit  upon  abatement,  and  fupplirs  de- 
feats arifcn  from  fome  event  fubfequrnt  to  tbe  intUtu- 
lion  of  the  fuit.  Mii/ord*)  Treari/i  9n  Cbaa:.  Plead.  33, 
And  fee  further^.  59 — 67  ;  and  this  D\£i.  ink  Xtvivgr. 

If  the  intereit  ot  a  plaintiff  or  defendant,  fuing  or  de- 
fending in  his  own  right,  wholly  determine),  and  the 
fame  property  becomes  veiled  in  anoiber  perfon,  net 
claiming  under  him ;  as  in  the  cafe  of  an  ecclefiaidical 
perfon  (ucceeding  to  a  benef.ce,  or  a  remaindcr-isan  in 
a  fcttlemcnt  becoming  entitled  upon  the  death  of  a  prior 
tenant  under  the  fame  fettlcment :  The  fuit  cannot  be 
continued  by  Bill  of  Rti/ivnr  (fee  that  title) ;  nor  can 
its  dcfe<£l)  be  fupplicd  by  a  Supplemcnia!  Bill:  For 
though  the  fuccelTor  in  tbe  firfl  cafe,  and  the  remainder- 
man in  the  fecond,  have  the  fame  property  which  the 
predecelTor  or  prior  tenant  enjoyed ;  yet  they  are  not, 
in  many  cafes,  bound  by  his  acts,  nor  have  they,  in  fome 
cafes,  precifcly  the  fame  rights :  But  in  general,  by  aa 
original  Bill,  m  tbe  9uti.Ti  of  a  Sfp/^'twital  Bill,  the 

benefit 


SUPPLICAVIT- 


benefit  of  the  forirer  proceedings  may  be  obtained.  If 
the  party,  whole  irterefi  ij  ihos  deieimtncd.  waj  not  the 
fole  pIiirtifF or  defendant,  or  if  lUc  properly,  which  oc- 
casions a  Bill  of  this  nature,  aficAs  only  part  of  a  fuit. 
the  B't)!,  a»  to  the  other  parties,  and  as  to  the  reft  orthe 
fuit,  is  (tipplemental  merely.— There  fecms  to  be  this 
ditfere^ncc  between  an  original  Bill  in  the  nature  of  a  Bill 
of  Kevivor,  nnd  an  original  Bill  in  the  nature  of  a  Sup- 
plemental Bill :  Upon  the  firft,  the  benefit  of  the  formor 
proceedings  is  abfulutely  obtained  ;  fothatthe  pteadingsin 
the  tirlt  caufe,  andtbc  depcfitions  of  wiinel1e9,if  any  have 
been  tattcn,  may  be  ufed  in  the  fame  manner  as  if  filed 
or  taken  in  the  fecond  caufe  ;  and  if  ar.y  decree  has  been 
made  in  the  firll  caufe,  the  fame  decree  fhati  be  made  in 
the  fecond  :  But  in  the  other  cafe,  a  new  defence  may 
be  made  ;  the  pleadings  and  depofuioni  cannot  be  ufcd 
in  the  fame  manner  as  if  tiled  or  taken  in  the  fame  caufe  ; 
.md  the  decree,  if  any  has  been  obtained,  is  no  other- 
wile  of  advantage,  than  as  it  may  be  an  inducement  to 
the  Court  to  make  a  fimilar  decree.  MuforJ't  Treati/e 
67,  68.  and  the  authorities  there  cited  ;  and  fee  this 
Dictionary,  title  Rfvi'vor. 

A  SuppUmtntal  Bill  muft  flate  the  original  Bill  and  the 
proceedings  thereon  ;  and  if  it  is  occafioned  by  an  event 
fubfequent  to  the  original  Bill,  ii  mull  ftate  that  event, 
and  the  confcquer.t  alfraiion  with  refpcA  to  the  parties; 
and,  in  general,  the  Supplemental  Bill  mull  pray,  that  all 
the  defendants  may  appear  and  anfwer  to  the  charges  it 
contains.  Per  if  the  ^supplemental  Bill  11  not  for  a  dif- 
eovery  merely,  the  caufe  muft  b<  heard  upon  it  at  the 
fame  time  th.it  it  is  heard  on  the  otiginal  Bill,  if  it  has 
not  been  before  heard  :  And  if  the  caufe  has  been  before 
heard,  ic  muft  be  farther  hesrd  upon  the  fupplemcnul 
matter. — If,  indeed,  the  alteration  or  acquifiitoo  of  in- 
tercll  happens  to  a  defendant,  or  a  perfon  neceffary  to  be 
made  a  defendant,  the  ijupplcmental  Bill  may  be  exhi- 
bited by  the  plaintiff  in  the  original  fuit  againft  fuch 
perfon  alone,  and  may  pray  a  decree  upon  the  particular 
fupjilemenial  matter  alleged  againft  that  perfon  only  ; 
unlefs  which  is  frequently  the  cale,  the  irtcrcfts  of  other 
defendants  may  be  affeAed  by  that  decree.  Where  a 
Supplemental  Bill  is  merely  for  the  purpofe  of  bringing 
f'jrraal  parlies  before  the  Court  as  defendant!,  the  par- 
tie*,  defendants  to  the  original  Bill,  reed  not,  in  any 
cafe,  be  made  parties  (O  the  Supplemcotal  Uill.  MttfcrJ'i 
Trtati/e  69,  70. 

J  BtU  in  the  Koiart  of  a  Suppkmental  Bill,  in  the  cafes 
above  mentioned,  muil  fla:e  the  original  Bill,  the  pro- 
ceedings upon  it,  the  event  which  has  determined  the 
intercft  of  the  party  by  or  againft  whom  the  former  Bill 
waj  exhibited,  and  the  manner  in  which  the  proper.'y  has 
veftcd  in  the  perfon  become  entitled.  It  muft  then 
ihew  the  ground  upon  which  the  Court  ought  to  grant 
the  benefits  of  the  former  fuit  to  or  againft  the  perfon  fo 
become  entitled  ;  and  pray  the  decree  of  the  Court, 
adapted  to  the  c:ife  of  the  plaintiff  in  the  new  Bill.  This 
Bill,  though  partaking  of  the  nature  of  a  Sopplcmental 
Bill,  is  not  .in  addition  to  the  original  Bill,  but  another 
original  Bill,  which,  in  its  confequences,  may  draw  to 
Itfcll  the  advantage  of  the  procetdiogs  on  the  former 

Bill.  Milft'rJ' I  Tr$ali/e  ijO. 

SUPPLRTORY  OATH.  See  3  Ccflw.  270  ;  and 
ibis  Diflionarv,  title  EutJtntt. 

SUPPLICAVIT,  A  writ  i/TuIng  out  of  Chanefry^  (or 
:akirg  furety  of  the  peace,  when  on«  ij  io  danger  of 


being  hurt  in  his  body  by  another ;  it  is  direAed  to  the 
Juilices  of  the  Peace  and  Sheriff  of  the  county,  and  is 
grounded  upon  thc/fat.  1  Ed  3.  _/?.  2.  r.  16,  which  or- 
dains, that  certain  pcrfons  ftialt  be  atligned  by  the  Chan- 
cellor 10  take  care  of  the  peace,  trC  F.  N.  S.  80,  81, 
When  a  man  hath  purchased  a  writ  of  fupplicantr,  di- 
re^ed  to  the  Jullices  of  the  Peace,  agairft  any  perfon, 
then  he,  agaioft  whom  the  writ  is  fued,  may  come  into 
the  Chancery,  and  the^e  find  fureties  that  he  will  not 
do  hurt  or  damage  unto  him  that  fucth  the  writ ;  and 
upon  that  he  ftiall  have  a  writ  of  fuptr/tJeat,  directed  to 
the  Juftices,  ij^e.  reciting  his  having  found  fureties  in 
Chancery,  according  to  the  writ  of /uppli<avit\  and  alfo 
reciting  that  writ,  and  the  manner  of  the  fecurity  that  he 
hath  tound,  (fV.  commanding  the  JuAiccs.  that  they 
ceale  to  arrrft  him,  or  to  compel  him  to  find  fureties, 
^c.  And  if  the  p-t.'ty  who  ought  to  find  fureties  can- 
no:  come  into  the  Chancery  to  find  fureties,  his  friend 
may  fuc  :i /i,^4r/tt{eat  in  Chancery  for  him  ;  reciting  the 
writ  of  /upplicavift  and  that  fuch  a  one  and  fuch  a  one 
are  bound  for  him  in  the  Chancery  in  fuch  a  fum,  that 
he  fhall  keep  the  peace  according  to  it ;  and  the  writ 
fhall  be  directed  to  the  Juftices,  that  they  take  furety 
of  the  party  himfclf  according  to  the  /ufpluauitf  to 
keep  the  peace,  (se.  and  that  they  do  not  arreft  him  ;  or 
if  they  have  arrefted  him  for  that  caufe,  that  they  de- 
liver him.  Nt-w  h'at.  Br.  180. 

Sometimes  the  writ  of  fupplicavit  it  made  returnable 
into  the  Chancery  at  a  certain  day  ;  and  if  fo,  and  the 
Jufllces  do  not  certify  the  writ,  nor  the  recognizance, 
and  the  fecuriiy  taken,  the  party  who  fued  the /u^^plua' 
vjf  fhall  have  a  writ  of  rirr-r/cr-uri  direfted  utito  the  Juf- 
tices of  Peace  to  certify  the  writ  of fuppticavi: ,  and  what 
they  have  dnne  thereupon,  and  the  fecurity  found, 
Hiwi  K.  B.  180.  If  a  recognizance  of  the  peace  be  taken 
in  purfuance  of  a  writ  of  fupplicavii,  it  muft  be  wholly 
governed  by  the  dircAioiis  of  fuch  writ ;  but  if  it  be 
taken  before  a  Juftice  of  Peace  below,  the  recognizance 
may  be  at  the  difcretion  of  fuch  Juftice.  Lawlf.  1001 
Dalt.  f .  70. 

At  the  Common  Law  it  was  fuflicient,  in  order  to  ob- 
tain thi>  procefi  for  furety  of  the  peace  from  the  Coort 
of  Chancery,  if  the  party  who  demanded  it  made  oath, 
that  he  was  in  fear  of  fomc  corporal  hart,  and  that  he 
did  not  crave  the  fame  out  of  mrOice,  but  for  the  fafciy 
of  his  body.  F.  A'.  B.  79,  80, 

But  by //<!/.  21  Jac.  1.  r.  8,  all  procefs  of  the  peace 
(hall  be  void,  unlets  granted  on  raoticn  in  open  Court  on 
affidavit  in  writing. 

When  articles  of  the  peace  ire  exhibited  in  the  Court 
of  Chancery,  and  oath  is  made  that  the  furety  of  the 
pe.ice  is  not  craved  by  the  p*rty  through  malice,  but 
for  the  fafety  of  his  life,  a  writ  of^  fuppliia-vii  ifTucs,  di- 
refted  to  the  Juflices  of  the  peace  generally,  or  to  fome 
one  Juftice  of  the  peace,  or  to  the  Shcrift".  commanding 
them  or  him  to  take  fecurity  in  the  fum  thereon  indorfcd  ; 
and,  if  the  patty  refufes  to  find  fuch  fecurity,  to  coiumic 
him  to  the  next  gaol,  until  he  does  find  fuch  fecurity. 
/*.  N,B.  80.  Vide  Bro.  Of.  pi.  39  :  F.  N.  B.  81 :  Bro. 
Pta:t,pL^:  Ltimt.  iQlt  toy. 

If  there  be  no  proceedings  on  a  fupplUav'tt  within  it 
year,  the  recognizance  is  of  courfe  difcharged ;  and  if 
the  p»rty  be  committed  after  the  expiration  of  that 
time,  he  ftiall  be  difcharged  op?n  very  flight  fecurity. 
fj/a.  a68.  If  taken  btlow,  and  the  patty  appear  purfu- 
4X2  ant 


anc  ta  the  conditian,  no  iadl^meac  being  fodgetl,  be 
touft  be  difcli  i:  C-i.   But  ihc  Court  in  tlil'- 

crcuun  mi)  ^  reccgnizancf,  cvra 

though  thi:  >  -  .-^r  anJ  content  ;  for  a  bicacU 

a{;»ii)tl  ai<y  other  i&  equally  «  forlcuare.  II  Vod, 

10'^.  Sc;  title  Sir^/y  tf  d  f  Pteic. 

Sr  Pr  Li  ES .  Evir  lordinary  gf  »nti  to  Government,  by 
Ftrlitiner.l,  to  fupply  the  exi^cncict  of  the  Sutc.  •See 
tide  Taxr:, 

SL'PRKMACV,  Soverfign  tloniinion,  auiWitj",  ard 
pie  eminence; the highcllciUtc.  KingZ/Mrr  VlJI.w^»thc 
firfl  Frincc  tint  (hook  clf  the  yoke  of  Ront  hcjc  in 
UkJ,  and  Tcnled  t]ic  SupreiUiicy  tu  birafcll,  after  it  bad 
becD  long  held  by  the  Pope.  See  /!(tn.  n //.  8.  r.-  19, 
ao:  :6//  S.  1.  I  :  t  i/.K.  r.t:  By  ihcf- liv.i  ihc  f  reit 
power  of  V'-'Tif  wa»  fuppieflrd;  ai<d  the  aft  of  1  t'.itz. 
J>ir  AVwar./ C-»'/ fjiT>,  w«»  an  aft  of  icflliotion  of  the 
ancient  jorifdiction  eccloliafticj).  which  atwAys  belonged 
<^f  right  to  the  Cicwn  of  EailnTj;  and  that  it  wai  not 
incrouuilory  of  a  eew  law,  but  declaratory  of  the  olJ; 
and  thit  which  n  Ai,  or  of  right  ouj^hl  to  be,  b)-  thi:  fi.:i- 
d.imental  'awt  of  tbii  realo).  parcel  of  the  Kmg'^  jiiril- 
dicUon;  by  which  Uwi,  the  Kiog.  as  Suprctnc  Head, 
bsd  full  and  cotire  pou'cr  in  all  catifes  ccclciiatlical  ai 
well  as  temporal :  And  ai,  io  temporal  caiifet,  the  King 
<}oth  judge  by  his  Judges  in  tl>e  Court*  of  Jullicc,  by 
the  temporal  lawi  ot  £:-^~ltfiJ\  fo.io  caufc*  cccleltailicaj, 
they  are  to  be  determined  by  the  Judges  thereof,  ac- 
cording to  the  King's  ecclerrtilicallawi.  i^Jif^.g;  Cd7i\j- 
Jrfy*iczis,  .And  in  this  cafe  it  war  rcfolit^d  by  all  the 
Judgci,  that,  by  uur  ancteot  law 5,  this  kingdom  is  an 
abfolute  empire  and  monarchy^  confitling  of  oee  bead, 
which  it  the  Kin^,  and  of  a  body  politic.  mttJe  up  of 
many  wclI-a{;rsL-ing  mcmberi;  all  which  ihe  Law  divides 
into  1*0  frvcral  parts,  ihe  Clrrgv  ani  the  Liity,  botU  of 
them»  imncdiatrly  under  G^^d,  tubji-i^l  ard  obedient  to 
the  head.  Ar,d  the  kingly  he.\d  this  pMiiic  body,  is 
furniflied  with  prerogative  .imi  jurifdivlion,  to  render 
jutliee  and  right  to  every  pari  and  member  of  thij  body, 
of  w  hat  crtste  or  drirrce  locver.  othe.-vviic  he  would  not 
be  ai  the  head  of  tnc  who?c.  5  Rc^.  8. 

There  are  Irvcral  inPaiices  of  ecd^fia.lieal  jurifdic. 
toon  excrcifcd  by  lie  Kings  of  Enfl/utJ  in  former  ages; 
and,  in  this  rcfprA,  the  King  is  laid  to  be  ptrf'.mr  mixia 

urrita  cm  jnccr^otibus.  The  King  ii  the  fupreme  Or- 
din:iry»  and  by  th  *  ancient  law*  of  the  land  mi^hr,  with- 
out  any  aft  of  i'afli»mcnt,  mjke  ordinances  for  the  go- 
vcrnmcrrt  of  the  Clcrgv  ;  and  if  there  be  n  controvcrfy 
betvveen  fpiritual  perfoni  concerning  jurifdiflij^n,  the 
King  is  arbitrator,  nnd  it  U  a  right  cf  hit  Crown  to  de< 
clare  their  bour^d*.  tf>V.  M'er~^-^  *P43*  //fi.l7.  See 
titles  King  V.  5  ;  i  Pr  'a:  r.  fj:rt. 

SURCHARGB,  An  over-charge,  beyond  what  is 
juft  and  right.  Mn  ch.  Di3. 

SvRCKAacs  OT  Common*;  See  title  Cmmsm  Iff. 

SUHCHARCE  OF   THE   FoREST,    S;»fire/:eralia  Fe- 

reJla-.'\  U  when  a  commoner  puts  on  more  bckdi  in  the 
foretl  than  he  ha^  a  right  to.  Mh'tzls^,  fart,  t.  c.  I4. 
nam.  7.  And  i$  taken  from  the  writ  DtOiiu-Jm/uftr^Rt- 
rerioTtt  Pufturat  in  the  fame  fer.fe  when  the  Commooer 
furchargeth.  3  Ay?,  /s/.  293.  Se?  sitle  Psr^}. 
SUR  CUI  JN  VITA;  Sec  Cui  i»  Fj/a, 
SURETV,  J'oj  /Wrj.]  A  Bail  that  undertakes  fot 
another  man  in  a  cr ioiiiul  cafe,  or  adlioo  of  trefpaf;,  ^r. 


SURETY  OF  THE  PEACE, 

AND  Good  Bchaviouii. 

SfCtritiTAS  Pacis  ]  Either  becaufe  tKe  party  wU 
in  fear.  i»  thereby  fecurcdi  or  for  thai  the  lufpetttif 
party  gives  fucb  fecurity. 

1.  Sf'hat  thit  Stcuritf  it* 
Jl.  Whitr.o^  take  or  derxaxd  it, 

1.  At  rtlatti  both  /e  th  Peace  aoJ  geaJ  Bebt- 

iv'sar. 

2.  -fi  M  the  Pejtee  mIj. 

3.  Af  ID  .  w  good  Abcirancf* 

!                         c':'.,  ;  /    Stiurhj  fhr  tie 

I  Pet!.. , .   iKOre, 

I  HI,  Hw  ie  metf  h  f^rftticd  \  •r  tfi/char^ed. 

,  t<  Aj  te  h/h  PtateatiJ^^sJ  Sehavieur, 

J.  At  to  the  Peuee. 
,  ^    Ai  tc  the  gt*J  Bebavhttr, 

.  L  Tiii«i«  conGdercd  hy  JiiaeijSaae  as  a  fpeciet  of- 
prevcnitte  juflice  ;  by  obli  ging  perfons,  whom  there  is 
a  probable  grojnd  to  (^ipv£t  of  future  milbe.iaviour,  10 
nipntAte  with,  and  to  give  full  afTurance  to  the  Pub- 
lie.  ir>ai  fuch  offence  as  ii  apprehended  from  ihcm  lliall 
nr-t  happen;  through  the  means  of  Pledges  or  SureueJ 
fur  kec^r.g  the  peace,  or  for  their  good  behaviour. 
4  C*iiT.  c.  1 8. 

By  the  Saxea  conQiiution  thefe  Sureties  were  aiuayj  at 
hand,  by  means  of  King  Alfrtd'%  wife  infHiuiioo  of  de- 
ccnrarlct  or  frankpledges  ;  wherein  the  whole  neighbour- 
hood or  lithir.g  of  freemen  were  mutually  pledget  for 
each  othrr's  good  behavioor.    JJot  this  great  and  ge- 
neral fecurity  being  tM)w  fa.tcn  into  difufe,  and  neglected, 
there  hath  lureeeord  to  it  the  method  of  m.iking  fuf- 
I  peeled  perlons  tnd  particular  and  fpecial  Securities  lor 
[  th;!r  )  I'l!--?  cf  rd'jd  :  of  which  we  find  mention  in  t!*e 
'  I-  ".  ivncrd ihe  Confcflor  ;  **  traJat  Jlccji£i<f:t 

I  tue»:dt\.**  Cap.  18. 

i  .     .  ,  ihereforc,  at  prefent  confidi  in  being 

bounG,  wtift  oi^c  or  more  Sureties,  in  a  recognizance  or 
obligation  to  the  King,  entered  on  record,' and  taken  ta 
feme  Cojr:,  cr  by  fome  jucicial  officer;  ivhereby  the 
I  parties  acknowledge  thcmfei\'cs  to  be  indebted  to  the 
■  Crown  in  ihc  fum  required,  (for  inflince  xool.)  with 
condition  to  be  void  and  of  none  cti'^il,  if  the  party 
fhall  appear  in  Court  on  fuch  a  day,  anJ  in  the  mean 
lime  fh^il  keep  the  peace  ;  cltlier  generally,  towards  thtt 
King,  and  all  his  liege  people  ;  or  particalariy.aifo,  wiih 
regard  to  the  perfou  -Aho  craves  the  fecurity.  Or,  if  it 
be  for  the  good  behaviour,  then  on  condition  that  Kc 
fhall  demean  and  behave  himfelf  well,  (or  be  of  good 
behaviour,)  either  generally  or  fpccially,  fcr  the  time 
therein  limited,  a«  lor  one  or  more  years,  or  for  life. 
This  recognisance,  if  taken  by  a  Jumce  of  the  Peicc, 
rouft  be  certified  10  the  next  SelSon^in  purfuance  of  the 
jiot.-^  thn.  7.  (.  1;  and  if  ihe  ccndi::on  of  ft;ch  recrgni- 
xancK  be  broken,  by  any  breach  of  ihe  peace  in  the  one 
cafe,  or  any  milbehaviour  in  the  other,  the  recognizance 
becomes  forfeited  or  .ibfoluie  ;  and,  being  clbeatrd  oc 
extraAcd,  (taken  out  f/um  amsng  the  other  records.)  and 
fcni  up  to  the  Exchequer,  the  pir:y  aod  his  iiureiie.*, 

ha^  ing 
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having  now  become  the  King's  abfolute  debtors,  arc 
fi:cd  for  tnc  fcvcral  (urns  in  which  ihcy  arc  relpcilivd)' 
bound.  ^Ceimm.  t.  |8. 

II.  1.  Any  Jufticcs  or  the  Peace,  by  virtue  of  their 
commif-ior ,  or  thofc  who  are  f-v /^i/tf  corifcrvacors  of 
ihe  pcAct*,  may  demand  fuch  Security  according  to  ihcir 
own  dlfcrction  :  But  a  Sr<;reiary  of  iitatc  or  Trivy 
Coiir.ft;'.!crarfiiot.rA-6^.-/c,fuch  contcrvators,  and  there- 
fore they  camiei  bind  10  the  peace  or  good  behaviour. 
]  \  St.  Tr-  317.  Or  it  may  be  grained  at  the  rcquell  of 
any  Subjcft,  upon  due  caufe  fhewn,  provided  fuch  dc- 
mand.ir.t  be  under  the  King's  protection ;  for  which  rca- 
fon  it  hai  been  fornu-rly  doubted,  whether  Jews,  Pagans, 
or  ptifonsconvifted  of  a  pratnunirif  wore  entitled  thereto. 
J  f/a  w':  P.  C.  c  60.  ^  3.  Or,  if  the  Juftice  15  avcrfe  to 
aft,  i:  ina;  be  granted  by  a  mandaioiy  writ,  called  a 

fwppl  cix  vii,  i'luitig  out  of  the  Court  of  King's  Bench  or 
ChAuccry  ;  which  will  compel  the  Jullice  to  a£l,  as  a 
nnsuilcrijl  and  not  •as  a  judicial  ofHcer ;  and  he  mult 
iirakc  a  return  to  fuch  writ,  fpecifying  his  compliance, 
under  kis  har.d  and  fcsl.  F.N.  £.  $0.  2  P.  U'rjs.  zoz. 
Sec  tit!c  SvppiUa-vit .  But  this  writ  is  feldom  ufcd  ;  for, 
when  application  is  made  to  ihc  fuperior  Courts,  they 
ufualiy  take  the  recognizances  there,  under  the  direc- 
tions of  the  JIai.  2  I  'Jac.  t.  c.  9.  And  indeed  a  Peer  or 
Pcerefs  cannot  be  bound  over  in  any  other  place,  than 
the  Courts  of  King's  Bench  or  Chancery ;  though  a 
J  Lidice  of  the  Peace  has  a  power  to  require  Sureties  of  any 
Other  pcrfon,  being  compos  tner.tis,  and  under  the  degree 
of  nobi!:ty,  uhcthir  he  be  a  fellow  Jullice  or  other  ma- 
gitlratc,  or  whether  he  be  merely  a  private  man. 
I  //uivv.  /*.  C.  c.Cq.  \  5.  Wives  may  demand  it  againft 
their  hufbands ;  (Co  Peereflcs  againft  their  Lords;)  or 
hatbands,  if  nccsfijry,  againU  tncir  wives.  But  fcmc- 
tovcris,  and  infants  under  age,  ought  to  Und  i^ccurity  by 
their  friends  only,  and  not  to  be  bound  thcmfc  vcs  :  for 
they  are  Incapabie  of  engaging  thcnalclves  to  anfwer  any 
debt ;  which,  u  the  natiire  of  iheie  rccogniy.ances  or  ac- 
Icr.owledgments.  See  title  R^cogm9.ajju ;  ^ .)  Cootct.  2 53,4. 

If  the  perfon  againil  whom  it  is  dsmanicd,  be  pre- 
frn!,  the  Jullice  of  the  Peace  may  comnui  hi,u  imme. 
fiiiitelv,  unlefi  he  offers  Sureties  ;  and  (jy  V-'-.^n  he  may 
b^:  commanded  to  find  Sureties,  and  be  commidcd  for 
rxt  doing  it.  Bro.  Alainp.  pL  -^g  :  1  Haivi.  P.C.  e.  60, 
But  it  he  is  abfent,  a  w.»rrant  for  committing  him  can- 
not be  granted,  till  a  warrant  is  ifl'ucd  commanding  him 
to  find  Sureties  ;  and  this  warrant,  which  mofl  be  under 
ft^al,  ought  to  ftew  the  caufe  for  which  it  14  granted, 
and  at  whofc  fuii.  Lnm&.      :  I  Hn-Ai:.  P.  C.  c  60. 

The  Jullice  of  the  Peace  who  giants  ihl»  hd-men- 
tioned  warrant,  may  In  ihii  cjIc  luaic  i:  fpecial  fur 
briiii;ing  the  party  before  himfelf  only;  f'.r,  as  he  has 
moff  knowltdjje  «r  iho  m.?itcr,  he  ii  bcH  qualified  to 
do  juflice  in  i:.  ^  Cf>.  59  ;  Fejler*i  cafe  :  i  lUi'-i.  P.  C. 
t.6o.  Dut  if  the  A  .i;'rant  be  in  general  terms  to  carry 
the  party  before  any  Jullice  of  the  Peace,  c!te  oificcr 
who  executes  it  has  his  clcflion  to  carry  hi;n  before 
what  Jufiiec  he  pleafcs ;  and  may  carry  him  to  gaol  by 
virtue" of  the  fame  warrant,  if  he  refufes  to  find  iurctiei 
before  fuch  Juiticc  ;  for  the  warrant  ha«  ihefc  words  in 
it.  if*&  (hall  rcfiifc  to  find  Surety,  t5V  Urt,  Fajf.  Impri/, 

jl]  i  l :  I  «(rxi.  P.  C.  r.  60  :  5  Cf  '  sS- 


If  one,  ho-Acvcr,  who  apprehends  tliat  the  Surety  ot 
the  Peace  will  be  demanded  ag.iit)[l  hiai,  finds  Sureite* 
before  any  Jullice  of  the  pcjce  of  the  fame  coaiity* 
cither  before  or  after  a  warr<irt  is  tiTued  againfl  biu, 
he  may  have  a  fu^crf.Jeai  from  fuch  Jullice;  and  tbii 
fb^ll  prevent  or  dilcharge  Jiim  from  ao  arrcli,  under  the 
warrant  of  any  other  jullice,  at  the  fuic  of  the  fame 
party  for  whofe  fccutii/  he  has  found  fuch  Sureties. 
Lamb.  95,  96  :  1  Hav^k.  P.  C.  c.6o. 

The  recognizance  for  keeping  tlie  peace,  which  a  Juf- 
tice of  the  Peace  takes  upon  comp'aint  below,  is  to  be 
regulated,  as  to  the  number  and  fuHicicncy  of  Live  Sure- 
ties, the  largencfs  of  the  fum,  an  l  the  time  it  is  to 
cominuc  in  force,  by  tiic  difcretion  of  fuch  Juflicc. 
Lartli.  100  :    I  liu-xv/:  P.  C.  c.  60.    It  has  been  faid 
that  a  recognizincc  luken  by  a  Jullice  of  Peice,  to  keep 
the  peace  as  to  /J.  B.  for  a  year,  or  for  life,  or  without 
cxprc-Hing  any  certain  time,  wlkich  (Itall  be  intended  to 
I  hz  for  life,  althougi)  no  time  or  place  is  fixed  for  the 
party's  appearance,  or  he  is  not  bound  to  keep  the  peace 
I  as  to  all  the  King's  liege  peo^'le,  is  good.   1  /inuk. 
P.  C.  £.  60 :  LuM^.  100.    But  it  fccmi  to  be  tlic  fafeft 
\*.zy  to  bind  the  party  to  appear  at  the  next  5ctBons  of 
the  Peace,  and  in  the  mean  time  to  keep  the  peace  at 
I  to  the  King  and  all  his  liege  people,  and  efpeciilly  as  ta 
j  the  party  who  has  dcmanJcd  the  Surety  of  the  Peace. 
Lamb.  105  :  1  !Lti*:k.  P.  C.  e.6o. 

If  one  of  the  Sureties  of  a  man  who  ii  bound  to  keep 
the  peace  dies,  he  fliiU  not  be  obliged  to  liad  anew 
Surety  ;  for  the  executors  or  aJminillratjrs  of  him  who. 
'  is  dead  are  bound  by  the  recognizancE.  Lmnb.  itts 
'  Byo.  Peace,       17  :  1  i/a-.ti.  P.  C.  c.  60. 
I     2.  Any  Jullice  of  the  Peace  may,  w  ojjdf,  bind  aU 
I  thofe  to  Iceep  the  peace,  who,  in  his  pretence,  make  any 
I  affray  ;  or  threaten  to  kill  or  beat  another ;  or  contend 
together  with  hot  and  engry  words ;  or  go  about  with 
unufual  weapons  or  attCDdance,  to  the  teaur  of  the  Pco-, 
pic  i  and  all  fuch  as  he  knows  to  be  co.-nmon  barr^'ors; 
and  fuch  as  arc  brought  before  him  by  the  Conllable  for 
i  a  breach  of  the  peace  in  his  prcf^rnce ;  and  all  fuch 
;  pcrfons  as,  having  been  before  bound  to  the  peace, 
have  broken  it  and  forfeited  their  recognizances.  Alfo 
wherever  any  private  man  hath  jull  caufe  to  fear  tliac 
aoother  will  burn  his  houfe,  or  do  him  a  corporal  injury^ 
by  killing,  imprifoning,  or  beating  him  ;  or  that  he  will 
prKurc  others  fo  to  do  ;  he  may  d::mand  Surety  of  the 
Peace  ag.tinil  fuch  perfon  :  And  every  Jullice  of  the 
Peace  is  bc^u-id  10  gr.int  it,  if  he  who  demands  it  will, 
make  oath  thzt  he  is  .t(ftual!y  under  fear  of  death  or  bo- 
dily harm  ;  and  will  ihew  that  he  has  jud  caufe  to  be  fo,' 
by  rc:ifoi)  of  the  other's  menaces,  attempts  or  having 
lain  in  wait  for  htm  ;  and  will  alfo  farther  fwcar,  thar 
he  does  not  require  fuch  Surety  out  of  malice  or  f.ir  locre 
vexation.    This  is  called  Sweurinj  (hi  Pecct  againft 
another  :  And,  if  the  patty  docs  lot  lind  (uch  Sui^ties 
OS  the  Juftice  in  hi;  difcretion  ftia'I  require,  he  may  im- 
mcdi.iicly  be  comtuitted  lili  he  doss.  1  /iaiU.  P,  C. 

c.  60. 

Surely  of  the  Peace  may  be  demanded  by  a  wifr> 
if  her  hafbsnd  gives  her  unrcafonsble  correflioQ, 
Afj'cr  874  :  Qcdh,  21;  :  F.H.  B.  80.  Surety  of  the' 
Pea.ce  ou^iht  not  to  be  grinted  to  a  man  for  fear  oj 
danger  to  his  ftrvant  or  cattle.  Lamb.  S3.  I:  hath  bow- 
ever 
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ever  bf  en  faid,  that  a  man  may  have  the  Surety  of  the 
Peace  againft  one  who  ihreaicns  to  hurt  his  wife  or 
child.  Pah.  266.  The  Surety  of  the  Peace  ought  not 
10  be  granted  for  any  pall  battery,  unWfs  there  is  a  (ear 
of  fomc  prefent  or  future  dtngcr  :  Bat  the  offender 
muft,  in  fach  cafe,  be  punifhcd  by  adion  or  inJirtmctii. 
Dalr.  zOb.  The  demand  of  vhe  Surety  of  the  Peace 
ought  to  be  foon  after  the  caufc  of  fear  ;  for  the  futFer- 
ing  much  time  to  pau  before  it  is  demanded,  fhews  that 
the  party  has  been  under  no  great  terror,  (t  Med.  [32. 

U  ii  faid,  the  fear  of  one  cannot  be  the  fear  of  an- 
other; and  therefore  every  recognizance  muft  be  fepa- 
rate.  But  in  A/kw.  23  OVs.  2.  li,R.  the  Court  allowed 
three  ivomen  to  hie  joint  articles  of  the  peact  -igainll 
three  men,  R.  v.  KtttU,  cited  t  Hawk.  P.  C.  c.  do.  §  5, 
Lta;h's  itou.  Ahhough  the  latl  from  which  the  fear 
:[rifei  be  pardoned,  the  Court  of  K.B.  will  receive  it  as 
»  a  ground  to  grant  the  Security  upon    Stra.  473. 

At  the  Common  Law,  the  oath  of  the  party  was  3 
fofficient  ground  for  the  Court  of  King's  Bench  to  grant 
the  Surety  of  the  Peace  ;  but  this  cannot  be  done  fince 
Jiat.  zi  Jac.  i.  r.  uulefs  Articles  of  the  Peace 
are  exhibited  in  Court,  upon  motion  in  open  Court. 
F.N.S.jg.So. 

Where  Articles  of  the  Peace  are  exhibited  in  the  Court 
of  King's  Bench,  and  oath  is  made  that  the  party  docs 
not  crave  the  Security  of  the  Peace  out  of  hatred  or  ma- 
lice, but  merely  for  the  prcfervation  of  his  life  and  per- 
fon  from  danger,  an  attachment  of  the  pc^cc  ilTues  to 
the  SheriiT,  commanding  him  to  take  bond  for  the  ap< 
pearance  of  the  party  at  the  return  of  the  writ,  to  put 
in  bail  to  the  articles  in  this  Court :  and,  if  fuch  bond 
is  not  given,  to  commit  the  party  to  the  next  gaol. 
CffCT*.  427;  RuJel'iCi(c:  A',  79.  Where  the 
pa.rty,  againfl  whom  Articles  of  the  Peace  are  exhibited, 
comes  into  Court  to  put  in  bail,  the  Articles  mull  be 
read  to  him.  6  Med.  132.  An  affirmation  is  not  fu6- 
cient  on  which  to  grant  Surety  of  the  Peace.  Sira.  527  : 
I  a  ?.ft>d.  243. 

The  Court  will  not  permit  the  truth  of  the  allega- 
tions to  be  controverted  by  the  defendant,  but  will  order 
Sccority  to  betaken  immediately,  if  no  objeflioDs  arife 
upon  the  face  of  the  Articles  themfelves.  Sira.  1202. 
But  if.  on  application  for  the  aHiflancc  of  the  Court  to 
enforce  the  (ubfcqucnt  procefs,  the  .^nicies  fhould  ma- 
nifellly  appear,  from  the  corroborated  affidavit  of  the 
defendant,  to  have  been  a  maUcioust  usluntary^  and 
^rofs  perjury,  the  Court  will  refill  the  application,  and 
cdmmit  the  offender.  2  Burr.  806  :  3  Burr.  1922. 

Mtrt  Parntl  having  exhibited  Articles  of  the  Peace 
againfl  Sir  Thmas  A,an,  Birt.  and  three  others,  an  at- 
tachment of  trie  peace  ilTucd  againlt  them.  Before  ball 
was  put  in,  Pamtl,  in  a  petiiion  to  the  Cou.t,  recited 
feme  of  the  fads  fworn  to  in  the  Articles,  and  endea- 
voured to  explain  them.  Hereupon  the  counfel  for  the 
defendants  moved  for  a  rule  to  review  the  Articles,  and 
(ome  afhdaviis  were  read  to  contradiA  the  fads  therein 
charged.  Upon  reading  the  petition  and  thefe'  alfida- 
rii),  in  which  the  fads  were  flatly  contradided  by  five 
or  £x  perfons,  a  rule  was  made  to  ihcw  caufe  why  the 
Articles  Ihouid  not  be  reviewed,  and  that  Pamel  fliiould 
atttnd  upon  the  day  for  Ihewing  caufe.  He  did  attend  ; 
and  the  Court  was,  upon  the  whole,  fo  falisficd  of  his 
0 


having  been  guilty  of  perjary,  that  he  was  immediately 
committed  for  wilful  and  corrupt  perjury  ;  and  a  rule 
was  made,  that  all  farther  proceedings  upon  the  .Articles 
ihould  iUy.  T  he  rule  was  pronounced  in  thefc  terms; 
*'  and  not  to  latce  the  Articles  off  the  Ale;  in  order  to 
give  the  defendants  an  opportunity,  which  could  not 
oiherwife  have  been  done,  of  profccuting  Parnd  for 
perjury/*  MS.  Rep.  Rtx  v.  Six  Ths/nat  A/Un,  Bart,  and 
others,  ffd.  32  Ceo.  a. 

Articles  ot  the  Peace  having  been  exhibited  by  Jipa 
Bre:va  againft  tianaah  Benntit  and  three  others,  a  rule 
wa«  made,  upon  reading  the  affidavits  of  (he  defendants, 
to  ihew  caufe  why  thefe  Articles  fliould  not  be  reviewed. 
In  thefe  afndavits  it  was  fworn,  that  the  defendants  did 
not  know  any  fuch  pcrfon  as  Brown  the  Articulact ; 
and,  betides  other  Hrong  fads  fworn  to,  it  was  fug- 
gelled,  that  this  was  a  conuivance  of  the  defendant, 
Btniu.':*i  hufband,  to  opprefs  her.  No  caufe  being 
Ihewn,  the  Articles  were  ordered  to  be  lalccrf  off  the 
hie.  MS.  Rfp.  Rexy.  Benne!:  and  others,  Eajl.  32  Grp.  2, 

If  a  defendant,  through  infirmity  of  age  or  fickoefi, 
be  unable  to  attend  the  Court,  a  ma/rJamifj  will  be 
granted  to  the  Juflices  in  the  country,  to  take  fuch  Se- 
curity. See  Stra.  S35  :  Comif,  427.  Bat,  that  this  is  a 
fingular  inllance,  fee  Say.  253. 

The  Court  will  nor  receive  Articles  of  the  Peace, 
if  the  parties  live  at  a  diftance  in  the  country,  unlefs  they 
have  previoufly  made  application  to  a  Juftice  in  the 
neighbourhood.  2  Burr.  780.  And  if  the  Court  do 
receive  them,  the  Secondary  may  indorfe  the  attach- 
ment in  the  form  required,  and  order  a  JuiUce  of  the 
County  to  take  the  fecurity.  z  Burr.  1039  ;  1  BL  235. 

When  Surety  of  the  Peace  is  granted  by  the  Court  of 
King's  Bench,  if  a^//r/ii/fiTj  comes  from  the  Court  of 
Chancery,  to  the  Jultices  of  that  Court,  their  power  is  at 
an  end  ;  and  the  party  as  to  them  difchargcd.  Br§, 
Ptacit  pi,  17.  St  J.  qu.  ? 

3.  Jiiiliccs  of  Peace  are  empowered  by  the  fi^, 
34.  Ethv.  3.  (.  I ,  to  bind  over  lo  the  gccJ  ithmncur  to- 
wards the  King  and  his  People,  all  them  thai  be  not  of 
pood  fame, wherever  they  be  found  ;  to  the  intent  that  the 
People  be  not  troubled  nor  endamaged,  nor  the  peace  di. 
miniflied,  nor  merchants  and  others,  paffing  by  the  high- 
ways of  the  realm,  be  difturbed  nor  put  in  the  peril, which 
may  happen  hy  fuch  offenden..  Under  the  general  words 
of  this  expreilion,  tl  ttt  bt  not  of  gccd famt^  it  is  holden  that 
a  man  may  be  bound  to  his  good  behaviour  for  caufes 
of  fcandil,  (Snlra  hnci  mens,  as  well  nittra  parrm  ; 
as,  for  haunting  bawdy. houfes  with  women  of  bad  fame; 
or  for  keepng  fuch  women  in  his  own  houfc ;  or  for 
words  tending  to  fcand.-ili2e  the  Government,  or  in 
abufe  of  the  Officers  of  jullice,  efpecially  in  the  execu- 
tion of  their  cUicc.  Thus  alfo  a  Juftice  may  bind  over 
all  r.ight-walkera ;  eaves-droppers ;  fuch  as  keep  fufpi- 
cious  company,  or  are  reported  to  be  pilferer*  or  rob- 
bers ;  foch  as  flcep  in  the  day  and  wake  in  the  night; 
common  drunkards;  whoremafters ;  the  putative  fa- 
thers of  batUrds  ;  cheats;  idle  vagabonds;  and  other 
perfons  whole  milhcbavlour  mny  reafonably  bring  ihcni 
within  the  general  words  of  the  ft.itute,  as  perfons  not 
of  good  faii.e  ;  an  cxprefliCn,  it  mull  be  owned,  of  fo 
great  a  latitude,  as  leaves  nuch  to  be  determined  by 
the  difcrctian  cf  the  MagiSlrate  himfclf.    But,  if  he 
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commits  a  man  for  want  of  Sureties,  he  muft  cxprcfs 
the  caufc  thereof  with  convenient  certainty  ;  and  uke 
care  that  fuch  caufe  be  a  good  one.  i  Ha-.vk.  P.  C. 
r.  6i  :  4  Comm.  256. 

III.  I.  A  Rbcognizancb  may  be  difcharged. 
either  by  the  dcmife  of  the  King,  to  whom  the  recog- 
nizance is  made  ;  or  by  the  death  of  the  principal 
party  bound  thereby,  if  not  before  forfeited;  or  by 
order  of  the  Court  10  which  fuch  recognisance  is  cer- 
tified by  the  Juiliccs.  (as  the  Quancr-iieffions,  Affizcs, 
or  King's  Bench.)  if  they  fee  lutiicicnt  caufc:  Or.  in 
cafe  he  at  whofe  requeft  it  was  granted,  if  granted  upon 
a  private  account,  will  releafe  it.  or  does  not  make  his 
appearance  to  pray  th*t  it  may  be  continued.  1  HawA. 

2.  Siuch  recognizance  for  keeping  the  peace,  when 
given,  may  be  forfeited  by  any  aftual  violence,  or  even 
an  afTauIt,  or  menace,  to  the  pcrfon  of  him  who  de- 
mandcd  it,  if  i:  be  a  fpcciat  recognizance  ;  or,  if  the 
recognizance  be  general,  by  any  unlawful  action  what- 
foevcr,  that  cither  is  or  tends  to  a  breach  of  the  peace  ; 
or,  more  pariScutarly,  by  any  one  of  ibe  many  fpecics  of 
offences  againft  the  public  peace;  or  by  any  private 
violence  commiitcd  againfl  any  of  his  M-ijclty's  Sub- 
jects. But  a  bare  irefpafs  upon  the  lands  or  goods  of 
another,  which  is  a  ground  for  a  ci%il  aflion,  unlcfs  ac- 
companied with  a  wilful  breach  of  the  peace,  is  00  for- 
feiture of  the  recognizance.  Neither  are  mere  re- 
proachful words,  as  calling  a  man  knave  or  liar,  any 
breach  of  the  peace,  fo  as  to  forfeit  one's  recognizance, 
(being  looked  upon  to  be  merely  the  effeft  of  unmean> 
ing  heat  and  pallion,)  untefs  they  amount  lo  a  chal- 
lenge to  fight.  I  //(Mti.  P.  C.  f .  60  :  4  Cetntft.  255,  6. 

By  xhe/at.  ^  7.  i,  be  fore- mentioned,  it  is  en- 
acted, **  That  if  the  party  who  is  called  at  a  Seffions  of 
the  Peace,  upon  a  recognizance  for  keeping  the  peace, 
makes  def.iuU,  his  default  lhall  be  then  and  there  re- 
corded, and  the  fame  recognizance,  with  the  record  of  the 
default,  be  fcnt  and  certified  into  the  Chancery,  or  before 
the  King  in  liis  Bench,  or  into  the  King's  Exchequer." 

He  w  ho  is  bound  to  keep  the  peace,  and  to  appear  at 
the  ScfTions,  muft  appear  there,  and  record  his  appear- 
ance, otherwife  his  recognizance  is  forfeited.  And  al- 
though  the  party  who  craved  the  Surety  of  the  I'eace, 
comes  not  to  pray  that  it  may  be  continued,  the  Juf- 
tices  may  in  their  difcrction  order  it  to  be  continued  tilt 
another  Seflions.  BrQ.  Ptace,  pi,  17  :  Lamh.  109. 

But  if  an  excufe,  which  is  judged  by  the  Court  to  be 
a  reafonable  one,  is  given  for  the  non-appearance  of  a 
p.nrty,  it  feems  that  the  Court  is  not  bound  peremptorily 
to  record  his  default,  but  may  difcharge  the  recogni- 
zance, or  rcfpitc  it  till  the  ncitt  Seizors.  1  lltrv.i.  P.C. 
c.  60.  A  recognizance  for  keeping  the  peace  may  be 
forfeited  by  any  aftual  violence  to  the  pcrfon  of  an- 
other, whether  it  be  done  by  the  party  bound,  or 
others  by  his  procurement.  Lam6.  115,  127:  Bro. 
Pfaee,  pi.  ii  I  Htru-Jt.  P.  C.  c.  60.  In  fupport  of  a  rule 
to  ilay  proceedings  in  a fades,  upon  a  recognizance 
for  keeping  the  peace,  itwaj  faid,  that  the  affault,  which 
had  been  made,  was  not  upon  him  at  whofe  requell  the 
Surety  of  the  Peace  was  granted,  but  upon  another  pcr- 
ibn.    ic  was  held  that  ihu  aakcs  no  difference;  and 


the  rule  was  difcharged.  MZ.  Htp.  Rfx.  v.  StmTn 
htr  hail,  7'r:n.  27  Gee.  2.  But  a  recognizance  for  keep- 
ing the  peace  is  not  forfeited,  where  an  officer,  having 
a  warrant  againft  one  who  will  uot  futfer  himfelf  to  be 
arrelled,  beats  or  wounds  him  in  ti\c  attempt  Co  take 
him.  Lami.  128  :  1  Ho'ivk.  P.  C.  e.  do. 

So  it  is  not  forfeited,  if  a  parent  in  a  reafonable  man- 
ner chaftifes  his  child ;  a  mafler  his  fenant,  being  ac- 
tually in  his  fervice  at  the  time ;  a  fclioclmancr  hit 
fchotar  ;  .1  gaoler  his  prifoncr  :  a  hufbjitid  his  wife. 
1  Sid,  i;6,  177.  Lamb.  127,  128:  /////.  149,  150: 
I  Ha-a.-k.  P.  C.  c.  60  :  B.  K.  B.  80. 

And,  without  enumerating  all  the  afiual  aHaults, 
which  A  man  may  make  upon  the  |K:rfon  of  another, 
and  not  forfeit  hii  recognizance  for  krepiog  the  peace,  U 
may  be  laid  down  as  a  pnnciplc,  that  fuch  a  reoogni- 
zance  is  not  forfeited  by  any  .i.4^duli  which  could  have 
been  jallificd  in  an  sAion,  or  upon  an  indiAmvnt,  for 
the  aifauit.  4  AVtv  Jhr.  694. 

It  has  been  held,  that  a  recognizance  for  the  peace 
may  be  forfeited  by  any  treafon  a^^ainll  the  perfon  of 
the  King,  or  by  an  unliwful  aflembly  im  ttrrertm  fcftji. 
Lamb.  115:  I  Htt-wi:.  P.  C.  e.  60.  V.'ords  which  tend 
dircclly  to  a  breach  of  the  peace,  as  challenging  a  man 
to  fight,  or  threatening  to  beat  one  who  11  prcfent, 
amount  to  a  forfeiture  of  fuch  recognizance.  Lamb.  115: 
I  Hmvi.  P.  C.  r.6o  :  Cro.  E/'tz.  66.  A  recognizance  is 
likewife  forfeited  by  thrcatenii^g  to  beat  3  perfon  who  U 
abfent,  if  the  party,  who  has  fo  threatened, docs  afterward 
lie  in  wait  to  beat  him.  Lamb.  1 1  5. 

A  man  Oiatl  not  forfeit  a  recognisance  for  keeping 
the  peace,  who  does  a  hurt  to  another  in  playing  at  cud- 
gels, or  fuch  like  fport,  bycunfcnt;  for  thcfc  ffwrU, 
which  tend  to  promote  afli.tty  and  courage,  are  lawfol. 
Da/r.  284  :  i  H^nui.  P.  C.  c.  Co.  But  he  who  wounds 
another  in  fighting  with  naked  fwords,  forfeits  his  re- 
cognizance; becaufe  no  confent,  nor  even  the  command 
of  the  King,  can  make  fo  dangerous  a  ditcrfion  lawful. 
Crs.  Car.  iz^  :  1  Hawk.  P.  C.  e.  60.  If  a  fuldier  hurt* 
another  foldier,  by  difcharging  his  gun  in  cxerctfing 
without  fufficicnt  caution,  it  is  ro  forfeiture  of  a  recog- 
nizance for  keeping  the  peace  :  For  although  he  would 
be  liable  in  an  action  for  the  damage  occafmncd  by  hit 
negligence,  this,  it  not  being  a  wilful  breach  of  the 
peace,  is  not  within  the  purport  of  the  recognizance. 
I  Htnvk.  P.  C.  i.  60 ;  Hsb.  I3.J  :  2  Pel.  Abr.  54S. 

A  Court  of  Quarter  Seflions  cannot  in  any  cafe  pro- 
ceed againfl  the  parties,  for  a  forfeiture  of  a  recogni- 
zance for  keeping  the  peace  ;  but  the  recognizance  muft 
be  fcnt  into  fome  of  the  King's  Courts  in  JreJIminfitf 
Hell.  I  Hawk.  P.  C.  <.  60.  All  proceedings  upon  a  for- 
feited recognizance  rood  be  by  j'iirt  fatiatt  and  rot  by 
irdidmenc ;  becaufe,  where  a  ftut  faoat  is  brought,  the 
parties  have  an  opportunity  or  pleading  any  matter  in 
their  difcharge.  1  RtU.  Abr.  900,  Perriyiv^a  cafe  :  Cie. 
Jac.  598  :   I  Haivi.  P.  C.  c.  60. 

The  demife  of  the  King  is  a  difcharge  of  a  recogni- 
zance for  keeping  the  peace  :  For  the  condition  b«ng 
jtrvint  pactm  Hoftram,\(\&  fuccefTor  cannot  take  advan- 
tage of  a  breach  thereof.  Bra.  Peatt,  //.  1 5  :  1  Hawi, 
P.  C.  c.  60. 

After  fuch  a  recognizance  Is  forfeited,  the  King  may 
pardon  (he  forfeiture ;  But  he  cannot  releafe  the  condition 
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befoft  it  »  broken;  bccaufc  the  pirt/i  at  wlofe  com* 
plaint  it  was  taken,  h.is  an  iiiicrcU  [herein.  BrQ>  Rccsgn. 
pi  11  :  Bra.  Ckvt  Far  J.  pi  z\. 

If  no  time  for  the  coiuinuancc  ol"  a  rccognlzincc  for 
Jc«pir.g  the  peace  is  iltcrctti  m^ntio.icd,  it  ii  perliaps  in 
the  power  of  ll.c  Court,  in  which  it  wai  u ken*  or  to 
^liom  it  has  been  certi^edi  to  difclnrge  it  at  their  dif- 
cretion.  4.  Nt^j  .-fir,  695. 

The  uiual  pr.iiUce  ot  aCi  .  '  "  ni  is 

tp  coDtinue  1  rc*.k'gft',  incc  for  'rom 
SeiHonstj  ScfLoii!),  ujtil  the  v.  ■  . 
charge  it.  It  is  thj  con!Ur.i  louiic  ut  lUc  Lj-ji;  of 
King's  Beech,  to  lakct  rccag:iiz.i.-.ce  for  tixrlvc  months* 
and*  if  00  indi^lir.e&t  is  ivithin  that  time  preferred 
agair.tl  the  pa.ny  bound  to  k:cp  the  peace,  it  may,  at 
the  cvpiiation  thereof,  be  difcharged.  11  .V«/.  iji  : 
Str.  835.  This  feems  atfa  :o  be  the  praf^ice  uf  the 
Court  of  Ch.iucery  ;  hr,  upon  a  motiw  to  dilcnarge  a 
Vii'n  of  /u/'piiiuiitt  it  was  refuted;  And  by  my  Lord 
MaccUif.tUt  ChancfTor— Thii  application  ii  too  early; 
let  the  party  flay  till  theyesris  out,  and  behave  himfclt 
quietly  alt  that  time,  a  Wt/is.  102,  C/avenitg's  cafe  : 
See  title  Sn^fiicavit ;  and  lurtiicr  cn  this  fubjcrt,  Sav. 
53:1  Lev.  255  :  I  Hani  P.  C  c.  6c:  Bro.  PiaiC^pLi-j  : 
Lamh.  Ill:  11  Med.  109:  Crc  'J.  282:  207. 

3.  A  recognizance  for  the  Gocd  Behaviour  may  be 
forfeited  by  all  the  fame  means  as  one  for  the  Security 
of  the  Peace  may  be  ;  and  alfo  by  feme  others;  as  by 
going  armed  ftiib  uoufual  attendance,  to  the  terror  of 
.  the  people  i  by  fpealcing  words  tending  to  fedicion  ; 
Ar^by  commltiing  any  of  thofe  ac^s  of  mifb^baiiobr 
which  the  recognizance  was  intenicd  to  prtvcnt.  But 
DOC  by  barely  giving  f:tib  caufs  of  fufpicion  of  that 
*shich  perhaps  may  never  aflually  happen;  for  though 
his  jjil  to  compel  lorpcflcd  perfjns  to  give  Security  to 
the;  Fubicc  3gi:rA  mifbchaviour  that  is  apprehended, 
yet  it  would  be  hard*  upcn  fuch  fufpicion*  withoji  the 
proof  of  any  a^ual  ciiine,  to  punith  them  by  a  forfeiture 
of  their  rrcognizance.  lUcnuA.  P.C  <.Gii  ^Csmm.z^j. 

SURGEON,  Ch;rurgkt,  from  the  Fr.  Ckiritr^na.'] 
Signifying  t>im  that  dealctli  in  the  mecbantcsl  part 
of  phyGc,  and  the  outward  cur^s  performed  with  the 
haad  ;  origirally  compounded  of  the  two  Gntk  words 
Xi.i,  m^int't,  '£(7.1,  f/;./ ;  and  for  this  caufe  Surgeons 
brc  not  allo^^ed  10  adminiiUr  any  inward  medicine.  By 
the  Jiat.  33  //.  8.  (s  4:,  the  Barbers  and  Surgeons  of 
Ltttaan  were  incorporated  ai.d  made  one  Ccmpany  ; 
and  ic  was  directed  that  there  lliculd  be  chol'cn  yearly 
four  TiTiaflk-rt  for  the  Caid  Company,  of  which  two  were 
10  be  f  Xpert  in  Surgery,  and  the  other  two  in  barbery, 
who  ihoold  have  power  to  punith  and  correal  all  de- 
faults; aiid  the  Company,  and  thctr  fuccelfors,  were  to 
have  the  ovetf;j;hi  and  correflion,  as  well  of  freemen  ai 
foreigners,  for  fuch  ofTerces  as  they  fliould  commit 
a^.-.ir.ll  the  good  order  of  barbery  and  Surgery  :  'I  hey 
were  oxeotpted  from  bearing  of  arms,  fcrving  un  juries, 
and  all  manner  of  pariih  utliccs,  b*'r.  but  to  pay  fcot 
and  lot,  and  othtr  charge.*,  as  formerly ;  and  the  faid 
Company  fetd  free  lihetty  to  t^kc  four  perfons  con* 
demncd  for  felony,  for  ana:omies  yearly.  No  barber 
;n  LonJa,  or  within  one  mite  thereof,  was  to  praflife 
Surgery,  letting  of  blucd,  or  any  other  thing  relating 
'■'i'.'.  '  tlrartii-g  ef  lecih ;  nor  wj3  any  pcr'on 


who  prafltfcd  Sargery  wi:hin  thofc  tiaiit5, 10  exerciA; 
the  craft  of  a  barber  :  Tfloui^h  any  man,  not  being  « 
barber  or  Surgeon,  might  rctAin  to  his  boufc,  as  a  (cr* 
vant,  a  barb:^  or  S'yrgcor.,  who  might  cxerctfc  hU  art 
in  his  maiU-i':  riu-iif,  cr  fl'ci". ncre,  c/.-.  Ai!  perfons 
praftinng  Surgery  in  iecYcr,  were  to  have  an  open  (ign 
ID  the  (Ircei  where  they  dwcU»  that  people  might  know 
where  to  refort  to  them  when  war.ud  :  And  every 
pcrfrn  odcnding  in  any  of  the  2K\cici  contained  in  :hi; 
lUtuic,  were  to  forfeit  5/.  a-monih,  one  moieiy  to  the 
Kinj;,  and  the  other  to  him  who  would  fue  for  the  fame, 
iSf.  By  the  J/ut.  iS  Cn.  2.  e.  15,  the  Surgeooi  of 
LsnJtx,  and  the  Barb.-rs  of  LsnJtn,  are  made  two  (c- 
para;e  and  dil^.tn^  Corporations  ;  referving  the  privi* 
leges  cacti  were  entitled  to  under  jlai.  52  //.  8,  to  each 
Compaxiy  feparately. — By  the  tatter  a^i  Examiners  are 
appointed  to  admit  Surgeoni, 

SUR  LUI  JUR,i.f.Upon  hi>oaih.  Leg  K^.i.e.iS, 

SURMISE,  Something  oficred  to  a  Court,  to  move 
it  to  grant  a  prohibition,  AuJiia  :^trila,  or  other  writ 
grantable  ihereoi.    See  title  Su^tjiiet* 

bURPLUSAGK,  Fr.  Sur;>Us,  Lat.  Zarph/agixm^ 
Cers/iiG'^iu*a.\  A  fuperfluity  or  ad<H:ion  more  tnan  need- 
ful, which  lometimes  is  the  caufe  that  a  writ  abates; 
but,  in  pleading,  many  times  it  is  abfolutely  void,  and 
the  rcfidue  of  the  plea  d;all  liand  good.  Brdu :  Plsw.  63. 
See  titles  Amtndmnt ;  Pliadmg. 

If  a  jury  find  the  fubilancc  of  the  ilTae  before  then 
to  be  tried,  other  faperfl  jous  matter  is  but  Surplufage, 
6  Rep.  46.  And  where  a  vcrd'tC't  or  judgment  is  com- 
plete, if  there  be  any  o^her  matter  repugnant  or  uncer- 
tain, l^c.  it  lhall  be  rejcClcd  a*  Surpluiagc.  3  Ntlf.  262. 

SuAp;.usAC£  OF  Accounts,  Signifies  a  greater 
diiburfemeot  than  the  charge  of  the  accoununt  amoun:j 
unto.  In  acoiher  fenfe,  Surplufage  Is  the  remainder  or 
overplus  of  money  left.  Lii:.  Dti!. 

S'JRPL'JSAGS    OV    iNtfilT^-IfiS*    JlFFECTS.  SCC 

title  £xfciiiur  V.  8. 

SUKR££UrTER,  The  replication  or  anfwce  of  the 
plaiutiH'  to  the  defendant's  Rebutter.  See  this  D'UX* 
title*  f  idisini  i  RfbuUtr. 

SURREJOINDER,  A  fecond  defence  (as  the  rcp'.i- 
cat'oo  is  the  nrll)  of  the  plainiitf 'ji  Declaration  in  a  caufe, 
and  i^  an  ant'wer  10  the  Rejoinder  of  the  defendant. 
iy<f},  Sjmh.  por.  £•  As  a  Rejoinder  is  the  dcfemlar.t'i 
anCwcr  to  the  replicati^n  of  the  plaintiflT;  fo  a  Surrejoin- 
der is  the  ptaiotiif 'i  anfwcr  to  the  defcr,d\it's  Rricpinder, 
H'ood's  Infi.  5ii6,    Where  a  plaintid'tn  .  i  -r 

is  to  conclude  to  the  c.^jr  try,  and  not  v^: 
fee  Rajm.  4)4.    After  Rejoinder  and  i-.-  mi 
Rebutter,  i^e.  there  mav  be  a  demurrer.  6ce  I'ituMng* 

SURKENOER,  SbyjUi-RedJuia.]  A  deed  or  intlru< 
ment  tedifvin^  chat  the  particular  tenant  for  life  or  years, 
of  lands  and  icrtaicr.ir,  doth  yio'd  i:p  'ui\  c.iate  to  hin 
that  hath  the  immediate  tdacc  in  rem>ki  idcr  *r  rcx'erfiot), 
that  he  may  have  the  preleot  poirelGun  thereof;  and 
wherein  the  cliatc  for  Viic  or  years  r^ay  nrwrge  or  dronn 
by  the  mjmal  agreement  of  the  piives.  Co.  L:t:,  337. 

A  Surrender  is  of  a  nawre  diretUy  oppofitc  10  a  rc- 
Icafc;  lor  as  that  operates  by  the  grcatercAatc's  defcend- 
ing  upoit  tiic  tefs,  a  Surrender  :i  the  fu)ling  of  a  icfs  eflate 
in'.o  a  greater.  It  is  made  by  theie  words,  Hmo  J'ur- 
rit.-icrij,  ^raKttJ,  anJ jsiide^  tip.  2  CoTjn.  <,  i,0.  p.  326. 
15 
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Of  Surrenders  there  arc  three  kinds:  A  Surrender, 
properly  taken*  at  Common  Law  ;  a  Surrender  of  co- 
pyhuldorcuAomaryctTates;  and  a  Surrender,  impropeily 
uken,  as  of  a  deed,  a  patent,  rent  newly  created,  ifc. 

The  Surrender  at  Common  L«vv  is  the  ufual  Surren. 
der,  and  is  of  two  torts  ;  viz.  A  Stincndsr  in  Deed,  or 
by  cxprcfs  vvordi  in  writing,  where  ihe  words  of  ilie 
leJTce  to  the  Icffor  piove  a  lullicient  alTcni  lo  give  him 
his  eftacc  back  again ;  and  a  Surrender  in  Law,  being 
that  which  is  wrought  by  operation  of  Law,  and  not 
actual ;  as  if  a  leflee  for  life  or  years  take  a  new  ieafc 
of  the  fame  land,  daring  the  term,  this  will  be  a  Sur- 
render in  Law  of  the  hrl\  Icafc.  i  laj.  338 :  5  Rtf.  1 1 : 
Peti.  601.  And,  in  fome  cafes,  a  Surrender  in  Law  is  of 
greAter  force  than  a  Surrrnder  in  Deed  ;  for  if  a  man 
makes  a  leafe  for  years,  to  begin  at  a  day  to  come,  this 
future  intcrefl  cannot  be  furrendered  by  deed,  bccaufe 
there  is  no  reverfion  wherein  it  may  drown  ;  but  if  the 
IciTee,  before  the  day,  take  a  new  Icafe  of  the  fame  land, 
it  is  a  good  Surrender  in  Law  of  the  former  leafe : 
And  this  Surrender  in  Law,  by  taking  a  new  leafe,  holds 
good,  though  the  fecond  leafe  is  for  a  Icfs  term  than 
the  firtt ;  and,  it  is  faid,  though  the  fecond  leafe  is  a 
voidable  le.-i:e,  t£^f-  ^Rfp.ii:  6Rtp.C^x  10  R/f.  67  i 
I  Itjl.  118  :  Cro.  Eliz.  873. 

If  leltce  for  life  do  accept  of  a  leafe  for  years,  this  is 
a  Surrender  in  Law  of  his  Icafc  for  life ;  if  it  (liou'd  be 
oihcrwife,  the  leafe  for  years  would  be  made  to  no  pur- 
pofe,  and  both  the  leafcs  cannot  (land  together  in  one 
perfon.  2  ^  JA  ^^r.  LefTee  for  twenty-one  years 

takes  a  leafe  of  the  lame  lands  for  forty  years,  to  com- 
mence after  the  death  of  //■  B,,  it  is  not  any  prcfent 
Surrender  of  the  firA  term ;  but  if  A.  B.  dies  within  the 
firfl  term,  it  is.  4  Lesn.  83.  A  lelTce  for  years  took  a 
fecond  leafe,  to  commence  at  Muhatlmas  cnfuing  :  Ad- 
judged this  was  an  immediate  Surrender  in  Law  of  the 
firft ;  and  that  ihe  lefTor  might  enter  and  take  the  pro- 
fits, from  the  time  of  the  acceptance  of  the  fecond  leafe, 
until  Michaelmas  following.  Crc.EUz,.  60$.  If  the  le/for 
make,  and  IcHec  accept,  a  new  leafe,  and  it  is  upon  con- 
dition ;  this  (hall  be  a  Surrender  in  Law :  And  if  an 
adignee  of  tenant  for  years  take  a  new  leafe,  fjc,  the 
Aril  leafe  will  be  by  Law  furrendered,  1  Inji.  218,  338. 
If  a  woman  lelfee  for  years  marries,  and  afterwards  ihe 
takes  a  new  Ieafc  for  life  without  her  hon)and,  this  is  a 
Surrender  and  cxiinguiftimenl  of  the  term  ;  but  if  the 
huAiand  dii'agree,  then  it  is  revised  :  Though  if  the  new 
Icafe  had  been  made  to  the  huibind  and  wife,  then,  by 
acceptance  thereof,the  firll  Ica'e  had  been  gone.  Hurt.  7. 
A  IciTor  takes  the  lelfee  to  wife,  then  the  term  is  not 
drowned  or  furrendered  ;  but  he  is  pofTeffed  of  the  term 
in  her  right,  during  the  coverture.  WW*/  Injl.  285. 

A  Surrender  may  be  of  any  thing  grantiblc.  either 
abfolutc  cr  covdilional ;  and  m.iy  be  made  ij  an  ufc, 
being  a  conveyance  tied  and  charged  with  the  limitation 
of  jn  ufc:  But  it  roiy  not  be  of  an  cflate  in  fee;  nor 
of  rights  and  tides  only  lo  other  eltatts  for  life  or  years; 
or  for  part  of  foch  an  cllatc;  nor  may  one  termor  re- 
gularly  furrender  to  another  termor  ;  nor  can  a  tenant  at 
will  furrcnder  any  more  than  he  c.-.n  grant.  Ptrk.  615  : 
A£>  V  ^tax.  73  :  Cro.  KUz.  688  :  i  Uen.  303.  Where 
things  will  not  p-ifs  bv  SurrTdi  r,  the  deed  may  enure 
to  other  porpofei,  and  lakceffea  by  way  of  grant,  hav- 
u>g  fufRcient  words.  Perk.  588,  614. 
Vot.  IJ. 


To  the  making  of  a  good  Surrender  in  Deed  of 
Lands,  the  following  things  arerequifite:  The  Surrenderor 
is  to  be  a  perfon  able  to  grant  and  make  a  Su-render,  and 
the  Surrenderee  a  perfon  able  to  receive  and  take  it ;  the 
Surrenderor  inoft  have  an  clUtc  in  f  rif^flion  of  the  thing  , 
lurrcndered,  and  not  a  future  rlghl ;  and  the  Surrender 
is  to  be  made  to  him  that  haih  the  nt-xt  ellatc  in  remain- 
der or  reverfion,  without  any  efUtc  coming  between  ^ 
the  Surrenderee  mull  have  a  higher  or  greater  ellate  in 
his  own  light,  arid  not  in  the  light  of  his  wife,  He.  in 
the  thing  furrendered,  than  the  Surrenderor  hath,  fo 
that  the  cllatc  of  the  Surrenderor  may  be  drowned 
therein  ;  (io  that  leiTcc  for  life  cannot  furrcnder  to  him 
in  remainder  for  years ;)  there  is  to  be  a  privity  of  eftate 
between  the  Surrenderor  and  Surrenderee  ;  and  the  Sur- 
renderee mud  be  fole  feifed  of  his  cflate  in  remainder  or 
reverfion.  and  not  in  joint-tenancy  ;  and  the  Surrenderee 
agree  to  the  Surrender,  (^f.  1  /ny/.  338:  i'rri,  584,  588: 
2  RoU.  Air.  494  :  A'o>  V  Max.  73. 

A  man  who  hath  a  fee-fimple  ellate  cannot  furrendcr 
it,  becaule  it  cannot  be  drowned  in  another  ellate, 
12  H.  4.21.  And  if  a  Ieafc  be  made  for  life  or  years  to 
A. .  the  remainder  for  life  to  B. ,  remainder  in  fce-txil  to 
C,  and  the  firll  tenant  furrenders  to  C;  this  will  rot 
take  fifed  as  a  Surrender,  by  reafon  of  the  intervening 
eftate.  Djtr  1 12.  The  leflee  for  life  or  years  may  fur- 
rcnder 10  him  th.1t  is  next  in  remainder  in  fee-ftmple  or 
fee.  tail.  And  if  lelfee  for  life  furrenders  his  ellate  to 
one  in  remainder,  that  is  tenant  for  his  own  life,  it  is  a 
good  Surrender ;  for  a  man's  ellate  for  his  own  life,  in 
judgment  of  Law,  is  greater  than  that  for  another's. 
And  where  an  cflate  is  furrendered  for  life,  there  needs 
no  livery  and  feifin,  as  in  a  grant,    t  Infi.  338  : 

Dyer  251,  2^0. 

Yet,  in  feme  cafes,  an  efiite,  l^c.  may  have  conti- 
nuance, though  it  be  furrendered ;  as  where  lefi*ee  for 
life  makes  a  leafe  (or  years,  and  after  doth  furrcnder, 
the  term  for  years  doth  continue  ;  and  fo  of  a  rent'  charge 
granted  by  fuch  leflee,  t^c.  Bro.  47  :  1  /«/?.  338  If 
the  lelTcc  for  yc-irs,  rendering  rent,  furrenders  his  eflate 
to  the  leflbr,  hereby  the  rent  is  extinil  :  But  if  the  rent 
were  granted  away  before  the  Surrender,  it  would  be 
otherwife.  8  Rep.  145:  Bro.  Sarrend.  42.  Tenant  for 
life  if  difleifcd,  or  for  yc*rs  culled  ;  and  before  entry, 
or  pofl'cflion  gained,  be  furrenders  to  him  in  reverfion  ; 
this  Surrender  i»  void  :  And  yet  if  leflee  for  years,  *fter 
his  term  is  begun,  before  he  enter.*,  and  whr^  nobody 
doth  keep  from  him  the  profits,  furrenders,  it  wilt  be 
good.  Perk.  S 

If  there  be  Icffee  for  years,  the  remainder  for  life, 
remainder  in  fee  ;  the  lefTfc  for  years  may  furrcnder  to 
the  lelTcc  during  life,  and  fo  may  he  to  him  in  the  re- 
mainder in  fre.  Perk.  §  605. 

In  cafe  of  tenant  for  life,  the  rcmtinder  for  life,  rever- 
fion in  fee  ;  it  was  a  queftion  formerly,  whether  the 
remainder-man  for  life,  by  and  with  the  confent  of  the 
tenant  for  life, could  furrcnder  to  him  in  reverfion  with- 
out deed,  only  by  coming  on  the  land  and  faying,  that 
he  did  furrcnder  to  him  in  reverfion  :  The  Ctur:  were 
^divided  ;  but  t>vo  judges  held,  that  if  tenant  for  life,  and 
he  in  remainder  for  life,  furrendered  to  ihc  reverfioner, 
it  fli'/  ild  pais  as  feveral  Surrenders,  t/fs.  6r(l  of  him  in 
remaindtr  to  the  tenant  for  life,  and  then  by  the  tenant 
for  life  to  him  in  reverfion.  Psph,  137. 

4  Y  If 


Surrender. 


SUSP 


If  tenant  for  iUe  grant  bis  eflutf  to  him  in  tcvtrCton, 
ihit  is  a  Surrender;  and  it  mult  be  plcaJed  according 
to  the  operation  it  hath  in  Law,  or  i:  will  noc  be  good. 
4  McJ  151.  Though  if  Ictrres  for  life  or  >ears  grant 
ihcir  ctUte»  to  him  in  remainder  or  re*erlion«  and  a 
Ihanger^  it  (halt  enure  as  a  Suucr.der  cf  the  one  half  to 
him  in  reverfion,  and  as  a  grant  of  the  other  moiety  to 
the  flrangrr.  i  Ji:jf.  335. 

In  a  Surrender  there  is  nooccifton  for  Livery  of  Seifin; 
for  there  is  a  privity  of  ellate  bct^vcen  the  Surrenderor 
and  Surrenderee :  The  p^rticuUr  ellatc  of  the  one«  and 
the  remainder  of  the  other,  are  one  and  the  r^roc 
ellatf.  {See  titles  }ittr.^:':nitr 'f  Rtvfrjten.)  And  livery 
having  been  once  made  at  the  creation  of  i:,  there  it 
DO  nccelTity  fcr  having  it  aftcrvvard>.  i  Inj}.  ^q.  And 
Sot  the  fame  rcafon  it  is  that  no  livery  u  required  on  a 
releafe,  or  conttrmacion  in  fee,  to  tenant  for  years  or  at 
will,  though  a  freehold  thereby  pafles ;  Hnce  the  rcver- 
£on  of  the  Rcleflbr  or  Confirmor,  and  the  particular  ; 
cflace  of  the  RelciTee  orConfirmec,  are  one  and  the  fame 
eflate  :  And  where  there  is  atread^  a  polTctTi^'in  derived 
from  fuch  a  pri^  ity  of  cllaie,  any  further  delivery  of 
pofTeilion  would  be  vain  and  nugatory.  2  Comm.  526. 
See  this  Difl.  titles  RtUaji ;  Ltvtry  ef  Seifin. 

By  Jiat.  29  C.  2.  r.  2,  noeftates  of  freehold,  or  of  terms 
for  years,  (hall  be  granted  or  furrendered,  but  by  deed 
in  wricine.  Jigned  by  the  parties,  or  unlcfs  by  operation 
in  Law,  l^c.  And  by  Jiat.  ^Geo.  2.  t.  §6,  leafcs 
may  be  renewed  without  Surrender  of  under-Ieal'es. 
By  Jiet.  29  Cn.  2.  31,  infants,  lunaticks,  and  femes- 
covert,  may  fiirrender  leafes  in  order  to  renew  them,  un- 
der the  dircdion  of  a  Court  of  Eqoity.  See  further, 
lo  ViTt  Air.  119—146;  and  this Di^lionary,  title  i^j/V/. 

A  Surrender  of  a  Prebendary's  leafe,  upon  condition 
thai  if  the  then  Prebendary  did  not,  within  a  ucek  after, 
grant  a  new  leafc  for  three  lives,  the  Surrender  (ha  1  be 
void  ;  Held  to  be  a  good  Surrender  within  the  fUiute. 
2  Strttngt  1201. 

SuRRENoeR  OF  aBankrupt;  See  tit.  Bankrupt. 
SuftKENUtft  Of  Copyholds,  h  the  yicldxg  up 
of  the  eflate  by  the  tenant  into  the  hands  of  the  Lord, 
for  fuch  purppies  as  in  the  Surrerder  sre  exprcflVd. 
This  method  ol  conveyance  is  lb  clTential  ;o  the  nature 
af  a  Copyhold  Lflace,  that  it  cannot  properly  b«  tranf- 
ferrcd  by  any  other  alTurancc.  But  Courts  of  Equity 
will,  in  feme  pirttcular  cafes,  fupply  the  want  of  a  Sur- 
render. See  2  CoKxi.  e.  22  ;  and  this  Di^ionary,  title 
C>i;xbc!J. 

SUftiiENOt^      PF      LsTTtRS       PATFNT,  AND 

Op r  ICES.    A  Surrender  may  be  made  of  Letters 
Patent  to  the  King,  to  the  end  he  may  grant  the  efiatc 
10  whom  he  pUafes,  bV. ;  and  a  frcond  Patent  for  years 
10  the  fame  perfor,  for  the  fame  thing,  is  a  Surrender  in 
Law  of  the  hrfi  Patent.  10  Rif,.  66.  Letiers  Patent  for 
years  were  drlivercd  into  Chancery  to  be  cancelled, 
and  ncA  Letters  Patent  made  for  years ;  hut  the  firll 
wcte  not  cancelled:  ft  was  he!d  that  the  fecund  ivere 
good,  bccaufe  they  were  a  Sor-ender  in  Law  of  the  firft, 
and  the  not  cancelling  was  the  fault  of  t^e  ChaiKery,  < 
which  ought  to  have  done  it.  10  R^f.  66,  67  :  2  UI.  ' 
Mr.  54c.    If  an  V  fficer  lor  life  accepts  of  another  1 
grant  of  the  fame  Office,  it  ii  in  Law  a  Surrender  of  I 
the  6rfl  grant ;  but  if  fuch  an  Officer  ukes  another  grant  1 
of  the  fame  0£ce  to  bimfclf  and  another,  it  may  be  * 


,     otberwife.  1  Ftmr.  397:  3  Cro.  19S.    See  D^tr  167, 
;     198  :   Go,/^.  415  ;  and  this  Did.  titles  Grant  e/  /he 
A'l/v  ;  Ofee. 

SURROGATE,  Strrc^atur.]  Is  one  that  is  fubflJ- 
L  tuted  or  appointed  in  the  room  of  toother;  u  the  Bi. 
I     Ihop  or  Chancellor^  Surrogate  'Jfe. 

SURSISt,  Su/frji/a  ]  A  word  efpccially  ofed  in  the 

ICallleof /)cv/r,  for  penalties  and  forfeitures  laid  upon 
thL<le  that  pay  t>ot  the  duties  or  rent  of  Cafile-ward,  at 
their  days  limited.  It  probably  comes  from  the  Fr, 
Sin-fijt^  i.  e.  forborn  or  negleded.  Bnt.  52.  AndBrtulen 
hath  it  fo  in  a  general  figrtli cation.  Bra^i.  h6.  ^. 

SURVEY,  To  meafure,  lay  out,  or  particularly  de- 
fcribe  a  manor,  or  cl>ate  in  lands  ;  and  to  afcertaio  not 
only  the  boundj  and  royaitiej  thereof,  but  the  tenure  of 
the  refpeclive  tenantt.  the  rent  and  value  of  the  tame, 
crV.  On  the  falling  ot  an  eitatc  to  a  new  Lord,  confil). 
ing  of  manon,  where  there  arc  tenants  by  leafe,  and  co- 
pyholders, a  Court  of  Survey  it  generally  held  ;  and 
St  certain  other  time;,  to  apprifc  the  Lord  of  the 
prefent  term?  -nd  interefti  of  the  tenants,  and  as  a  di- 
region  on  making  further  grants,  as  well  as  in  order  to 
improvements,  tsc.  In  this  Cojrt,  a  Surv^y^  or  Parti- 
cular in  the  nature  of  a  Rent-roll,  is  made  out,  fpecifyiog 
the  tenants,  and  terms  of  their  tenure,  (^^r.  See  Cm/. 
Court  .K^i/>. 

SUR\'EYOR,  from  Fr.  5*r,  i.  c.  5a/#r.  and  Ftir, 
Cmter^.'j  One  that  has  the  OTerlceing  or  care  of  fome 
perfon's  lands  or  works.  A  Coun  of  Surveyors  was 
ercfted  by  Jai.  33  H.  8.  c.  39,  for  the  benefit  of  the 
Crown. 

SURVKYOR  or  THE  Kl  RC's  EXCR  AKCC,  Al)  ID* 

cient  officer  belonging  to  the  Mint  and  Coinage,  men- 
lioncd  in  the yiat.  9  //.  j   c.  4. 

SuKVEYOR-GENZaAL  Or    THE  K I  S  G 's  M  A  N0R5 

AND  Lands,  Is  mentioned  in  Cremp.  Junj'd.  106. 
Surveyors  op  the  HicHWAYSi  See  title  tt^A- 

'•Mayt. 

StjRVEYOR  OF  THE  Navt.  An  officer  appointed 
over  all  Itores ;  and  to  forvcy  hulls  and  mafts  cf  Ihips. 
kSt.  Chamicrl, 

SVRVEYOR    OP    THF    KiNC's    OrDKANCE.  Tbil 

otTiccr  lur\eys  the  Ordnance  and  provi6ons  of  war, 
allows  bill*  of  debt,  and  keeps  the  checks  on  labourers' 
work-,  i^c. 

Surveyors  o»  the  Wards  akd  LtVERira. 
This  office  was  abolifhed,  with  the  Court  of  Wards  and 
Liverio,  by  flat,  i  2  Car.  2.  e.  24. 

SUR\*lVOR,  from  Fr.  Survivre^  Lat.  Sufervivo.] 
The  longer  liver  of  two  joint-tenarcs,  or  of  any  two  per- 
fons  joined  in  the  right  of  a  thing.  He  that  rcmaineth 
alive,  after  otliers  be  dead,  tse,  Brekt  Sec  title 
Jcmt  ttn43>a. 

SUS.-\NA  TERR.A,  Land  woro  out  with  ploughing. 

Tisorn. 

SUSPENSE,  Su/ptit/io.]  A  temporal  flop,  or  hang- 
ing up,  «  it  were,  of  a  man'*  right,  for  a  time  ;  and,  in 
legal  underllanding.  U  taken  to  be  where  a  rent,  or 
otnerprotitoot  of  lands,  by  reafonof  the  unity  of  poiTclIion 
of  the  rent,  I3e.  and  the  land  out  of  which  it  ilTuei,  is 
not  in  tjje  for  a  certain  time,  //  tunc  dnmtuntt  but  may 
be  revived  or  awaked  :  And  it  differs  from  ejciinguifh- 
ment.  which  is  when  it  dies  or  is  gone  for-  ever.  Ca, 
Litt.  213.  A  Sufpenfion  of  rent  is,  when  cither  the 

rent 


SUSP 


SWEAR 


rent  or  luid  is  fo  conveyed^  not  abfolutety  tnd  liflally. 
but  for  ft  time,  after  which  the  rent  will  he  revived 
again,  yangh.  109.  A  rent  may  be  fufpendcd  by  unity 
for  a  time  ;  and  it  a  lelTor  doet  any  thing  which  amounts 
to  an  entry  on  the  land,  though  be  prelenily  deptrt.  yet 
the  poiTenion  is  in  him  fuHiLient  to  lufpcnd  the  rent, 
until  the  Icflee  do  fomc  a£t  wnich  amounts  to  a  re-entry. 
i'an^h,  nj  :  1  te0n.  1 10  A*  rent  is  not  ifl'uing  out  of  a 
cummen,  the  lefibr's  inclofing  ilie  common  cannot  fof- 
|»cnd  his  rem.  Cro.  Jac.  679.  if  part  of  a  condition  is 
lafpcndcd,  the  whole  condition,  as  well  for  payment 
of  the  rent,  as  doing  a  collateral  is  fulpended. 
\  Rep.  ^i.  And  a  thing  or  atlton  personal  unce  fuf- 
pendcd, is  for  ever  fufpcnded,  ijc.  Cro.  Car.  Sec 
title  txlit:^:i:jli,-:ffir. 

SUSPb-NiiON,  Isalfo  ufrd  for  a  cenfure,  whereby 
tcclcfulUcal  pcrlons  are  forbicdci^  to  cxcrcile  their  ut}ice, 
or  take  ihr  protits  of  ibeir  ben«&ce) ;  or  where  they 
are  prohibited  for  a  certain  time,  in  both  of  them,  in  the 
whole  or  in  part :  Hence  is  /njp^fts  ah  o£icio^  or fu/ptnfio 
ti  htiujiiio,  and  ai  cjjido  henejitio.  IVtaJ*t  Injl,  510. 
There  is  likewil'e  a  Sufpenfion  which  relates  to  the 
Laity,  i.  c.  jXt/pvtfo  ab  in^rtjfu  adffi^,  or  from  the 
bearing  of  divine  lcrvicc,i5f.  in  which  cafe  it  \%  ufed, 
as  in  the  Canon  Liw,  pro  minort  excQmrnumcaiiont.  Sfai, 
24  Hen.  8.  (.  12.  See  title  Excemmmicanon. 

SuspBNsioN  OP  TH«  Habba»  CoRrus  AcT  ;  See 
■cities  ISaheas  Carfui',  Cevrmnent.  ' 

Suspension  prou  Offices;  See  titles  MeaJa- 

mui ;  O^.ce. 

SUS.  PER  COLL.  On  the  trial  of  criminals,  the 
ufage  (at  the  Affixes)  is  for  the  Judge  to  fign  the  ca- 
lendar, orliU  of  all  the  prifoner.^'  names,  with  their  fepa- 
rate  judgments  in  the  margin,  which  is  left  with  the 
Sheriff.  As  for  a  capital  felony,  it  is  written  oppofite 
to  the  prifoncr's  name^  "  Hanged  by  the  neck  ;"  for- 
merly, in  the  days  of  Latin  and  abbreviation,  Su/.  per 
eolt.  fur  Sufpendatur  per  t^llum.  4  Cejiwt.  c,  3a.  See  title 
Exeevtion  tf  Criminetlt . 

SUSPICION,  A  perfon  may  be  taken  np  on  Sufpi- 
cton,  wliere  a  felony  is  done,  l^c.  but  thofe  who  are  im- 
prifoned  for  a  light  Sufpicion  of  larceny, or  robbery,  are 
bailable  by  Jiat.  U'eftm.  1.  f.  15  :  2  Havjk.  P.  C.  c.  15. 
%  49.  And  the  party  being  a  private  perfon,  that  takes 
up  one  on  Sufpicion  of  felony,  mull  do  it  of  his  own 
Sufpicion,  not  upon  that  of  .mother ;  and  he  mud  have 
reafonable  caufe  of  it^ttfr.  Hale*s  Hijl.  P.  C.  78.  Sec  titles 
Arrep  \  Vagrant ;  Batl\  Commitment ,  ice. 

SUSPIRAL,  from  Lai.  Su/pirare,  I.e.  Jueere  Su/fi- 
r/a.]  Is  ufed  for  a  fpring  of  Mater,  paiTmg  under  ground 
towards  a  conduit  or  cillcrn.  Sec  jJat,  35  H.  8.  e.  10. 

SUTHDURE,  Sax  ]  The  fouth  door  of  a  church ; 
it  was  the  place  fthcrc  canonical  purgation  was  per- 
formed ;  that  is,  if  the  fail  charged  upon  a  perfon  could 
not  be  proved  by  fuihciert  evidence,  the  party  accufed 
came  to  the  fouth  door  of  the  church,  and  there,  in  the 
prefence  of  the  people,  made  oath, that  b;  was  innocent ; 
And  plaints,  iiSe.  were  heard  and  dctcmitr-ed  at  the 
Suthiiffre  ;  for  which  reafon  large  porches  were  anciently 
built  at  the  fouth  doors  of  churches.  Cerya/.  Doroh, 
Ji  Reparation.  Eede/iir  Canliiar' . 

SWAN,  Cjinus.]  A  noble  bird  of  game;  and  a  per- 
fon may  prcfcribe  to  have  game  of  S^vans  within  his 
manor,  as  well  as -a  warren  or  park.  7  Rep.  17,18.  A 


Swan  is  a  bird  rt>yal ;  and  all  white  Swans  not  rnarKed^ 
which  have  gained  their  natural  liberty,  and  are  fwim- 
ming  in  an  open  and  common  river,  may  b=  feizcd  to 
the  ufe  of  the  King,  by  bis  prerogative  :  But  a  Subject 
may  have  a  properly  in  whirc  Swans  not  marked  ;  at 
any  man  may  have  fuch  Swant  in  h\%  private  watris, 
and  the  property  of  them  belongs  to  hint,  and  not  tu  tne 
King  i  and  if  they  cicapc  out  of  hii  private  waurs. 
inu)  an  open  and  common  ri^vr,  he  may  reukc  themi 
though  it  ii  oiherwife  if  ihcy  have  gaiacd  their  natural 
lib..*ny,  and  fwim  in  open  iivcrs,  without  fuch  purfuit. 
Game  Laiv,  par.  t.  p.  ij2.  Stealing  Swans  marked 
and  pinioned,  or  unmarked,  if  kept  in  a  mote,  pond,  or 
private  river,  and  reduced  to  t3mcnrf5,tsfjid  to  be  felony. 
H.  P.  <?.h8.  See  tide  Lureem  I.  i.  And  he  that  fteab 
the  «ggs  of  Swam  out  of  trieir  nen>.  lhal)  be  imprt- 
foned  a  year  and  a  diy,  and  be  lined  at  the  King's  pica* 
furc,_^-./,  1 1  Hen.  7.  f.  17.  No  perfon  miy  havca  Swan* 
mark,  except  he  have  lanJi  uf  cKc  yearly  value  of  &ve 
mark'-,  ar-d  unlefs  it  be  by  grant  of  th*r  King,  or  his 
officers  lawfully  autborifed,  or  by  p.-cfcriptioo.  Stat. 
ai  £.  4.  e,  6- 

No  fowl  can  be  a  Oray,  but  a  Swan.  4  !n^.  aSo* 

SW.ANHKRU.  The  KingS  S^anherd,  waj/y.Vr  de- 
Juiiui  ey^asrum,  Pat.  \b  R,  2. 

SWAr^lMOTE,  or  SWAINMO'IE;  See  litici 
S^iimnoie ;  Fcrtji. 

SWARF-MONEY,  fsmcn'.ioned  among cufloms  and 
ferviccs :  And  this  Swarf-moncy  ii  oi;c  penny  half- 
penny, paid  before  the  rifinp  cl  the  fun  ;  the  party  mull 
go  three  times  about  ihecrofs,  and  fay  the  Swarf- money, 
and  then  take  witnefs  and  lay  it  in  the  hole  ;  and  he  is  to 
look  well  that  hi^  witnefs  do  not  deceive  him;  for  if  it 
be  not  fo  paid,  he  fhall  pay  a  great  forfeiture,  viz, 
XXX  3.  and  a  white  bull.  Thii  account  was  found  in  an 
old  MS.  containing  the  rents  due  to  the  Ca'ejlyt  in  LoJ- 
brokt,  and  other  places  in  IVar^vitkJhire.  It  fecms  to  be  a 
corruption  from  H'arth-monry ,  and  ttiat  again  from  Qard- 
rncHfj  ;  money  paid  in  lieu  of  the  fervice  of  Caftle  guard. 

SWATH,  Stx./ivatiba.]  A  Swathe;  or,  as  in  Kent, 
a  Siveath,  and  in  fomc  pans  a  Sworth;  a  ftrait  row  of 
cut  graft  or  corn,  as  it  lies  after  the  fcythe  at  the  fitfX 
mowing  of  it.   Paroth.  Anttq.  399. 

SWKARiNG,  Impi-ecatio  ]  Is  an  offence  againfl  God 
and  religion,  and  a  fin,  of  all  others,  the  moll  extravagant 
and  unaccountable,  as  having  no  benefit  or  advantage 
attending  it.  Several  good  laws  and  Aaiutcs  have  been 
made  for  punilhing  this  crime  :  Uy  ^at.  ly  Jae.  1. 1.  lOt 
it  was  ena^ed,  that  if  any  perfon  lhall  profanely  Iwcar  ur 
curfc  in  the  prefence  of  a  JuRicc  of  Peace,  or  the  fame 
ftiall  be  proved  before  a  Jutlicc,  he  tba!t  forfeit  11  for 
every  offence,  to  the  uic  of  the  poor,  to  be  levied  by 
dillrefs ;  and  for  want  of  a  diHreft,  the  oftendcr  to  be 
fct  in  the  flocks,  Ue.  By  ihe/ri.-.  n^Gto.  z.  at, 
!  which  repeals  all  former  llatutcs,  if  any  perfon  ftall  pro- 
fanely curfe  or  fwear,  and  be  conviUed  by  the  oath  of 
t  any  one  witnefs  before  any  jjliice  of  Pc.icc,  CjV.  he  Riall 
forfeit  as  follows,  viz,  Lvcry  d.-iy  labourer,  common 
foldier, common  failor, and  common  Teaman,  u.  (Sailors 
are  alfo  punifhable  for  this  offence  by  a  Court-  Martial.) 
Every  other  perfon  under  the  degree  of  a  gentleman,  j/. 
Every  perfon  ofor  above  the  degree  of  a  gentleman,  5/, 
a  fecond  offence  douhic,  md  every  other  olVence  treble. 
,  1  f  the  offence  be  committed  in  the  hearing  of  a  Magiftrate, 
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he  mRV  convict  wuhoot  further  proof.  If  the  offence  j 
be  committed  in  the  he«rin^  of  a  conftable,  if  ihc  of- 
iender  be  unl:nown  it*  him,  he  (ball  (ccure  him,  and 
carry  him  bcrnre  a  Jufticc  of  Peace  ;  but  if  theoftendcr  be 
known  I  ■  Ihc  conlUblc,  he  ihall  make  iiiformaiion  againH 
him  before  a  Juiiice  of  Peace. 

On  infornuv.io»,  a  Jufticc  is  to  order  the  offecdcr  to 
appt-ar,  and  if  on  conviflioii  he  do  not  pay  or  '^ive  fecu- 
rily  for  the  penaUy*  he  QaW  be  km  to  the  houle  of  cor- 
rc^ion  for  ten  d^y! ;  or,  being  a  common  foldicr  or 
failor,  be  tct  in  the  flocka.  On  default  of  duly,  julHces 
to  forfeit  and  cunflable^  ^ct.  All  convifliont  ate  to 
be  written  on  parcl.mcnt,  ano  returned  to  the  next  Scf- 
£ons.  The  pcn-ihic?  to  go  to  the  poor  of  the  pari(h,  and 
the  oflfcnder  to  piy  alt  cbargci  of  conviclion,  or  be  com- 
niitted  to  the  hcuftr  of  correction  for  lix  days  extraordi> 
nzry.  All  profccutioni  to  be  within  eight  days.  This 
a^  to  be  read  in  allchurches  four  limri  a-ycar,  under  the 
penalty  of  5.'.  The  Juftice's  clerk  may  take  for  the  in- 
formation, lutnmors,  and  convicVion,  i;.  and  no  more, 
Kach  oatii  or  curfe  being  a  dillinAor  complete  offence,  a 
pcrton  may  incur  any  number  of  penalties  in  one  day. 
4  C:mm.  60,  n.  Though  the  conviction  cannot  be  re- 
moved hy  ctrticrarit  yet  an  inform^ttion  will  lie  againfl  a 
Magiftrate  ccrmfily  convicling  u«der  it»  without  bearing 
ihedefendani's  witnvlTcs.  Burn.  'J.  titfc  Sivtariti^.—Qon- 
victi.  n  for  fwcaring  too  caths,  viz,.  *'    G— and  100 

curfes.  c-/s.*'  G — a  is  good,  without  repeating 

ihem  100  times  in  the  convtdion.  z  LJ.  Rajm,  1376  : 
Stra.  6o5i. 

SwE  ARi  Nc  thkPeace;  See  tit.  Surtty  of  the  Peace. 

SWEKPAGE,  The  crop  of  hay  got  in  a  meadow, 
called  aifo  the  Swepc  in  feme  parts  of  Engla/i^.  Ce.  Litt, 
JU,  4- 

SWEETS,  or  Sweet  Wines  ;  Made  in  Oreat  Britain 
for  fale»  are  liable  to  a  duty  of  excite,        See  Exci/t, 

SWEI SMOTE,  Caurt  the  Sivaint  er  Ctunitymfn, 
One  of  the  Forcil  Courts  ;  which  is  to  be  holdcn  before 
iheV'crdcrors  a>Judgcs,  by  the  Steward  of  theSwctnmote, 
thrice  in  every  year,  the  fwain^  and  freeholders  within 
the  forcft  compoting  the  Jury.  The  principal  jurif- 
difUon  of  this  Court  is,  firfl,  to  inquire  into  the  oppref- 
fioPS  and  grievances  committed  by  the  otHcers  of  the 
forelt ;  and  fccordly,  to  receive  and  try  prcfcntments, 
certiftcd  from  the  Coutt  of  Attachments,  againlloff'enders 
in  vert  and  veniton.  34.  fj.  l.  ^.  5.  r.  i.  And  this 
Court  may  not  only  inquire,  but  convj£t  alfo  ;  which 
coaviAion  th:ill  be  certified  10  the  Court  of  Ju  ft  ice- feat, 
under  the  feals  of  the  jury  ;  for  this  Court  cannot  pro- 
ceed to  judgment.  4  /«//.  289.  See  title  fortfi, 

SWINE,  Shall  nut  go  unringrd  in  woo;1$,  flat*  3^ 
H,  8.  i,  17.  \  17.  S:e  titles  Hsgi  \  Lzttdon  ;  Polue. 

SV^'OLING  OK  LAND,  io/;«-a  vcl  Sivolm^a  7'er- 
r<f ;  Sav.  SkLun^,  from  Sj/t  aratrum,  as  to  this  day,  in 
the  weft  country,  a  plough  is  called  a  Sul.  ]  So  much  )and 
as  ore  plough  can  till  in  a  year:  A  hide  of  land; 
though  fomc  writers  fay  it  i*  an  uncertain  quantity. 

SWORN  BRO  \'W^\^,S,FrairnJutaii.]  Perfonswho, 
by  mutual  oath,  covenanted  to  lhaic  each  other's  for- 


tune :  Formerly,  in  any  notable  expedition,  to  invade 
and  conquer  an  enemy's  country,  it  wa<  the  cullom  for 
the  more  eminent  foldiers  10  engage  themfelves,  by  reci- 
procal oaths,  to  fhare  the  reward  of  tncir  fervice:  So,  in 
the  expedition  of  H'llUatn  Duke  of  Xormtutiiy  into  En^- 
landt  Rohert  dt  Ottj.  and  Reger  dt  ivfy,  were  Sworn 
Brothers  and  coparinen  in  ih;:  eltd:e.  which  the  Con- 
queror allotted  them.  Paroch.  Jniiq  57.  Tnis  practice 
gave  occafioD  to  our  proverb  ot  Sworn  Brothers,  pt  Bre- 
thren  in  Intqut  y  ;  becaufe  ot  their  dividing  plunder  and 
fpoil.  See  H^arJontht  Laive/  Sait9n$, 

SYLVA  CitDUA,  Wood  undertwenty  years  growth: 
coppice-nood.  Siet.  45  E.  3.  r-  t.  It  is  otherwife  called 
in  Law.frenchyfa^^/i.  tlnji.  fd.d^z.  See  titles  7//^^ ; 

if^d. 

SYMBOLUM,  A  Symbol,  or  fign  in  the  Sacrament; 
the  Creed  of  the  .^poftles  is  often  called  by  this  name  by 
our  hiilorians. 

SYNDICUS,  An  advocate  or  patron;  a  burgefs  or 
recorder  of  a  town,  \2t.  htait.  PaHi,  anno  ia4$. 

SYNGRAPH,  Synsj^rapbui.l  A  deed,  bond,  or  writ- 
ing, under  the  bind  and  feal  of  all  the  parties.  Sec 
Chircgro^b. 

SYNOD, ^Ww  ]  A  meeting  or  afTcmbly  of  cccle- 
liatlical  perfons.  concerning  religion  ;  being  the  fame 
thing  in  Creti,  as  Convocation  in  Lattn :  Of  Synods 
there  are  four  kinds  :  lil,  A  general  or  univcrfal  Synod 
or  Council,  where  Bifhops  of  all  nations  meet.  adly.  A 
national  Synod,  of  the  Clergy  of  one  nation  only.  3dly, 
A  provincial  Synod,  ^herc  ecclcfiaflical  perfons  of  a 
province  only  a0emble.  4thly,  A  dioccfan  Synod,  of 
ihofe  of  one  diocefe,  ti'r.  Our  SdAm  Kings  ufuaily  called 
a  Synod  or  mixed  Courcil,  confilUng  ot  ecctrfiallics  and 
the  nobility,  three  times  a  year  ;  which  is  faid  to  have 
been  the  fame  with  our  Parliament.  See  titles  Km^  V.  3, 
ad fn :  Cwvccattcit. 

SYNODICAL,  ^nodaU.'l  A  tribute  or  payment  in 
money,  paid  to  the  Bithop  or  Archdeacon,  by  the  infe- 
rior Clergy,  at  £fl.7rt- vifiuiion;  it  is  called  JjniduUot 
/ynoduum,  quia  in  jjttaao  fftqutnittti  dabatur.  Right, 
CUrg.  59.  'I  hey  are  likewile  termed  Sjnedia,  in  the _fiai, 
34//.  8.  e.  16.  And  fometimcs  Synodalt  is  ufcd  for  the 
Syuod  itfelf ;  and  Synodals  provincial,  the  canon*  or  con- 
tlitutions  of  a  prouncial  Synod.  Siai.      Htn.  8-  r.  19. 

SYNODALES  TESTES,  Synods-mcn  ;  thence  cor- 
rupicd  to  Sidf/m/n,]  Were  the  IJrban  and  Rural  Deans, 
whofe  olBce  at  fitft  was  to  inform  and  aticli  the  di(- 
orders  of  the  Clergy  and  People,  in  the  Epifcopal 
Synod  ;  and  for  which  a  folemn  oath  was  given  them  to 
make  their  prcfcntmcnis.  But  when  they  lunk  in  this 
authority,  the  fyiiodical  witncHcs  were  a  fort  of  impa- 
nelled Grand  Juiy,  compofed  of  a  piicll  and  two  or 
three  laymen  of  every  parilh,  for  the  informing  of  or 
prcfcniing  offenders:  and  at  length  two  principal  per- 
fons for  each  diocefe  were  annually  chofen  ;  till,  by  de- 
grees, this  office  of  inquctt  and  informat  on  was  de. 
volved  upon  the  C**rf^war(/fnj.  (Sec  that  title.)  Parteh. 
Jatiq.  649. 
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EVERY  Ptfrfon  conviA  of  any  felony,  favc  murder, 
and  admitted  to  the  benefit  of  his  clergy,  (hall  be 
nutlced  with  aT.  upon  the  brawn  of  hii  thumb.  Stmt. 
4W.  7.f.  13.  Sec  title  Clergy.  I. 
■VABACUM  ;  See  nWo. 

TABARD.  'l  ABARDliR;  The  bachelor  fcholarf 
on  the  toundation  of  ^etn*i  College,  Ox/crJ,  are  called 
Tabitnrs  or  Tibardcrs  ;  and  thelc  fcholars  were  named 
Tabicers,  from  a  gown  wore  by  them*  called  a  Tabertj 
Tibarr,  or  Tabard  :  For  ytrjitgan  lells  us,  that  Tabert 
anciently  fip.nified  a  fliort  gown  that  reached  not  farther 
than  the  middle  of  the  leg  ;  and  it  remait^s  for  the  name 
of  fuch  in  Germany  and  Other  countries,  which,  with  the 
Ttutoaic  and  Saxon  Taber*  fignify  all  a  kind  of  gar- 
ment, &c 

TABARDUM,  A  garment  like  a  gown ;  and  ufcd 
for  an  herald's  coat,  but  generally  taken  for  the  gown 
of  £cc1cf:a(lics.  Matt.  Paris  164. 

TABELLION,  TabtUio.^  A  notary  public.  Matt. 

Paris,  t.nna  I2}6. 

TA^L^'KE^TS,  rMtus  aJ  men/am.]  Rents  paid 
to  Bifhopi,^c.  rcferved  and  appropriated  to  ihcir  Table 
or  houfc-kecping.  Sec  ArJ-ZaW.. 

TABLING  OF  FINES;  Sec  title /"w/a/Zo/ra'/ 1. 1. 

TABULA;  WAe  Ebdama^ianus. 

T.ACFREE,  Is  ufcd.  in  old  charters,  as  an  exemption 
from  payments,  i^c.—  Curn  houlbold  £tf  haybold  ^  tac- 
frec  de  omntSus  prcpriii  forest  fun  infra  omms  mttat  dt  C. 
that  is,  they  paid  nothing  for  their  hogs  running  within 
that  limit.  Blount. 

TACTARE.  For  confrrnart.  F/tta,  UB.  2.  c.  61. 

TAIL;  FEE-TAIL. 

Feodum  talliatum;  from  the  Fr.  M/V/rfr  to  cat; 
either  becaofe  the  heirs  general  are  by  this  means  cut 
off ;  or  bccaufe  this  rftjte  is  a  part  cut  out  of  the  whole. 
Sec  title  Tt/ittrts  lU.  6. 

jirsEJiate  in  Fee  tail»  is  a  limited  Fee,  as  oppofcd  to  a 
Pcc-fimple:  It  is  that  inheritance  whereof  a  man  is 
feifed  to  kim  ami  the  ht:rs  cf  hii  tcaj/,  begotten  or  to  be 
begotten  ;  limited  at  the  will  of  the  donor.  He  that 
givcth  lands  in  Fail,  is  called  the  Donor;  and  he  to  whom 
the  gift  is  made,  the  Dome.  Lilt.  ^  18.  Eilatec  in  Fce- 
tait  Jit?  the  (comparatively  modern)  offspring  of  the 
conditional  Fees  at  Common  Liw,  Before  the  ftatute 
de  donitt  if  lauds  were  given  to  a  man  and  the  heirs  of 
his  body,  it  was  interpreted  to  be  a  Ffc-(imp!e  pr<:fentty 
by  the  gift,  upon  condstion  that  he  had  ili  j:: ;  an;l  if  he  had 
ilTue,  the  condition  w.is  fuppofcd  to  be  performed  for 
three  purpofes,  'viz.  to  alien  and  difinherit  the  iffue  ;  and 
by  the  alteration  to  bar  the  donor  or  his  heirs  of  all  pof- 
fibiiity  of  the  rcverfion  ;  to  forfeit  the  eilate  for  treafon 
or  felony  ;  and  to  charge  it  with  rent,  ijfc.  But,  by  the 
flatutc  de  dvnit,  the  will  and  intentioaof  the  donor  is  to 


be  obferved  ;  as  that  the  tenant  in  T.-iiI  fhall  not  alien 
after  iffue  had,  or  before,  or  fmfeit  or  charge  the  lands 
longer  than  for  his  own  life,  and  the  elbte  fhall  re- 
main to  the  iffue  of  the  donee,  or  to  the  donor  or  his 
heirs,  uhere  there  is  no  iffue  ;  fothat  whereas  the  donee 
had  a  Fce-fimple  before,  now  he  has  but  .m  Ellaic-tail, 
and  the  dor.or  a  rcvcrlion  in  Fee  expcAant  upon  that 
Eflate-tall.  Co.  Litt.  19.  $eepe/l.  III. 

In  this  place,  without  further  cntcrinj;  into  the  origin 
of  thefe  cllate5,  (for  which  fee  title  Twimj,  above  re- 
ferred to,)  V.C  fhall  confider, 

I.  Jf'lsat  Things  may  or  may  not  he  entasltd,  under  thf 
StMuttDcdonh:  fi^eJfm.2.{iiE,  \  .Ji.  \  .)t.X. 
11.  The/nreral  Spce\e$  e/E/Iates-7'aiI :  jtndfmrtbtr, 

they  are  re/feili  vtly  created. 
III.  Thelri^AcMito  an  EjlatC'Tail :  And  the  EffeB 
ef  the  I'arieui  Statutes  re/atii:g  thereto. 
I.  Tenements  is  the  only  word  ufcd  in  the  ftatute: 
and  thi^  Ceie  expounds  to  comprehend  all  corporeal 
he  rcdiiaments  whatlocver  ;  and  alfo  alt  incorporeal  here- 
ditaments which  favour  of  the  realty,  that  is,  which  iffue 
out  of  corporeal  onef.  or  which  concern,  or  are  annexed 
to.  or  niay,be  cxercifed  within  the  fame;  as  rents, 
cftover>,  commons,  and  the  like.  1  If^JI.  19,  20.  Alfo 
offices  and  dignities,  which  concern  lands,  or  have  rcla- 
tion  to  fixed  and  certain  places,  may  be  entailed.  7  Refi, 
33.  But  meic  perfonal  chattels,  which  favour  not  at  alt 
of  the  realty,  cannot  be  direilly  entailed.  Neither  can 
an  oSice,  which  merely  relates  10  fuch  perfonal  chattels  ; 
nor  an  annuity,  which  charges  only  the  pcrfon,  and  not 
the  lands,  of  the  grantor.  Out  in  ihcfc  lafl,  if  granted 
to  a  man  and  the  heirs  of  his  body,  tht  grantee  hath  fltll 
a  Fee  conditional  at  Common  Law,  as  before  the  ftatute; 
and  by  his  alienation  (after  iffue  born)  may  bar  the  heir 
or  reverfioner.  1  hjf.  19,  20.  An  cOate  to  a  man  and 
his  heirs  for  another's  life  cannot  be  dircflly  entailed  : 
For  this  is  ftriflly  no  eftate  of  inheritance,  and  therefore 
rot  within  the  liatute  de  doms.  z  Pens.  225.  Neither 
can  a  copyhold  eftate  be  entailed  by  virtue  of  the  flatate ; 
for  that  would  tend  to  encroach  upon  and  reflrain  the 
will  of  the  Lord  :  Bui,  by  the  fpecial  cufiom  of  the  manor, 
a  copyhold  may  be  limited  to  the  heirs  of  the  body  ;  for 
here  the  cutlom  afcertains  and  interprets  the  Lord's  will. 
3  Rfp.  8. 

If  a  term  for  years,  or  any  perfonal  cbatte!,  fexccpt 
an  AcRuityy  fee  that  title, and  title  Rent.-,)  be  granted  or 
deviled  by  fuch  words  as  would  convey  an  Elhtc-tail  in 
rf  ftl  property,  the  grantee  or  devifee  has  the  entire  and 
abfolute  interefl,  without  having  iffue ;  and  as  foon  as 
foch  intercll  is  veiled  in  any  one,  all  fubfcquent  hmita- 
tions,  of  confequence,  become  null  and  void,  i  Bro.  C.  R, 
Z74  :  I  Irrji.  20  :  Fenme.  See  psjf. 

Two  things  fccm  cffemial  to  an  enuil,  within  the 
ftatotc  de  dtnit.  One  reouifile  is,  ibal  the /uljed  be  land. 
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or  fome  other  thing  of  a  rral  nature.  The  other  re- 
quiTue  is,  that  the  tjtare  in  \i  be  an  inheritance.  There* 
iore neither  cdaies  furauir/  vie  inlands, though  limited  to 
ihe  grantee  and  his  heirs  during  the  life  of  cr^ki  qui  nir, 
UOT  ttrms /crjran,  arc  eniiilibTc  any  more  than  [  crfonit 
chatteU  ;  becaufe.  as  the  latter,  not  b-ing  ctiher  lutercfls 
in  things  real,  or  of  inheritance)  want  both  requilttcs ; 
fo  the  two  former,  though  intcrcfls  in  thing)  real*  yet. 
not  being  alfo  of  inheritance,  arc  deficient  in  one 
reqaifitc. 

However,  rdates  fur  autre  fie,  terms  for  yean  and 
perronal  chattil*.  mav  be  fo  fettled  as  to  anfA-er  the  pur- 
pofcTS  of  an  entail,  and  he  rendered  unatienable  for  almoli 
as  lorg  ;i  time,  as  tl  ihey  »erc  encatlable  in  the  ttnct 
fenfe  of  the  word.  Thus  ertatet  ttutre  t>/V  fl»i.y  be 
devifed  or  limited  in  tlri^  tcttlement.  by  uay  of  rc 
mainder.  like  etbtes  of  inheritance;  and  fuch  as  have  I 
intereAs  in  the  nature  of  bKates-tail  may  bar  their  ilTue, 
and  ail  remainders  over,  by  alienation  of  the  ellBte  fi:]r 
iiHiri-  f  it,  ai  ihoie  who  are,  flriiilly  fpfaking,  ternnti  in 
Tail  may  do  by  fine  and  recovery  ;  hot  then  the  having 
of  ilTuc  is  not  .in  efTential  prrliininary  to  the  pouer  of 
afienacion,  in  i!ie  cafe  of  an  cfiate  p-4r  a-t'rf  t'/V,  limited 
to  one  .i:id  the  hcir«  of  hie  bocJy,  at  it  is  in  the  cafe  of  a  i 
conditional  fee,  from  which  the  mode  of  barring  by  alicn- 
ation  wzi  eridently  borrowed. 

The  manner  ot  fettling  terms  for  years  and  perfonal 
chattels  is  different  from  the  above  ;  for  in  them  no  Ri- 
mainJcri  can  be  limited ;  but  they  may  be  entailed  by 
£xecut9rj  Drvi/it  or  by  deed  of  iruil,  as  efiVilually  as  j 
eftatcs  of  inhcrtunce;  if  it  is  not  attempted  to  render 
them  unalienable  beyond  the  duration  nf  lives  in  bcing> 
and  twenty-one  years  .iftcfj  and  perhapsi  in  the  cafe  of 
a  poAhumoas  child*  a  few  months  more  :  A  limitation 
of  time,  not  arbitr:»ri!y  prefcrihed  by  our  Courts  of  Juf- 
tice.  bat  wifely  and  reafonably  adaptod,  in  analogy  to 
the  cafe  of  freeholds  of  inheticancc,  which  cannot  be  fo 
limited  by  way  of  remainder,  as  to  poApone  a  complete 
bar  of  the  enuil  by  fine  or  recovery  for  a  longer  fpace. 
Sec  titles  A"xff«.'cry  Z)rr//i;  Rematttdtr  \  Limttatistt, 

It  is  alfo  proper  to  obi'erve,  that  in  the  cafe  of  terms 
of  years  and  perfonal  chattels,  the  very  'vtftia^  of  an  in- 
tereA,  which  in  realty  would  be  an  EAate-tail,  bars  the 
ifliie  and  all  the  fubfequent  limitationb  as  efTcAually  as 
iine  and  recovery,  in  tbc  cafe  of  cAates  entailable  within 
the  Aatute  Je  i-'^BU,  or  a  fi-nple  alienation  in  the  cale  of 
conditional  fees  and  ettates  f»r  auirt  'v:e ;  and  farther, 
that  if  the  executory  Itmitaiions  of  perfonalty  are  on  con- 
tingencies too  remoie,  the  nhole  property  is  in  the 
fir  A  taker. 

Upon  the  whote,  by  a  feries  of  deciilons,  w^hin  the 
two  laA  centuries,  and  after  many  Aruggics,  in  refftfl  to 
perfonalty,  it  is  at  length  fettled,  that  every  fpccies  cf 
property  is,  in  fubjianay  equally  capable  of  being  Icttled 
4n  the  w  ay  of  tNtml ;  and  though  the  modes  vary  accord  - 
ing  to  the  nature  of  the  fubjc^K  yet  they  tend  to  the 
fame  puint,  and  the  duration  of  the  entail  is  circum 
fcribcd  almji  as  nearly  within  the  fame  limits  as  the  dif- 
ference of  property  will  allow. 

h%  to  the  enuil  of  eAates/ur  d«rrr  o^iV,  fee  2  ^ern.  184, 
225:  3  /*.  Wmt.  262  :  1  Atk.  ^24:  z  Aik.  2^9,  J76:  3  Atk. 
4^64:  and  2  Vff.  63 1. —As  to  the  entail  of  terms  for 
years  and  perfotul  chattels,  fee  Maining't  ta^^  8  Ca.  94  : 
Lamf/t:*!  ia/f,  100.46,^;  ChiU  v,  Bmiij,  W.  Jo.  15  ; 
1 1 


Dfh  o/Nor/elVs  c&ft,  }  C.  C.  i.— S«  alfo  Carth.  267 : 
I  /*.  Pymi.  I.  And,  on  the  whole  lubjcA,  ftcrne'i 
Efay  tn  Ceniwgtii  Rmaiodert  anj/  £xtctUrj/  Dtvi/tti 
tS  I  Jnji.  20,  tn  M. 

n   EtTATis-TAiL  arc  cither  general  or  Special. 

Ta  I  L  CEi:  ER A  L  ii  wbe;e  lands  and  tenements  are 
given  to  onr,  and  the  heirs  ul  his  body  begotten  :  which 
is  called  Tail  general,  becaufe*  how  often  loever  fuch 
donee  in  7'ail  be  married.  hi>  ifTue  in  general  by  all  and 
every  fuch  marriage  is.  iu  fucccflive  order,  capable  of 
inheriting  the  £lUtc-iaU,/fr j'cmiamJtKi.  Lut  t4.t5. 

I'enar.t  in'I'AiL-  sr  eci  al  u  wiicrcthc  girt  is  rellrained 
to  certain  heirs  of  the  donre't  body,  and  does  not  go  to 
all  of  them  :q  general.  And  this  may  happen  fcveral 
way.  One  is.  where  lands  Ind  tenements  arc  given  to 
a  man,  and  the  heirs  of  hit  body,  on  M^ry  his  now  wife 
to  be  b' gotten:  Here  no  iil'jc  can  inherit,  but  fudi 
rpecial  iliac  as  it  engendered  between  them  two;  not 
fuch  as  the  huAfind  may  have  by  another  witc :  and 
therefore  it  is  called  Special  Tail.  And  here  ue  may 
obferve,  that  the  words  of  inheritance  (to  him  and  hi. 
heirs)  give  him  an  eilate  in  Fee  ;  but  they  being  bcirk 
to  be  by  him  begotten,  this  makes  it  a  Fee  tail ;  anj 
the  perfon  being  alio  Iimi:ed.  on  whom  fuch  heirs  jhatl 
be  bcgt'tten,  (viz.  Miiry  his  prefctit  wife.)  this  makes  it 
a  Fee-uil-fpecial.  See  Lttt,  ^  16,  27,  2^,  29. 

EAatcs,  in  general  and  fpecial  I'ail,  are  farther  diver, 
fifird  by  the  oiAinftion of  fexes  in  fuch  entails;  for  bath 
of  them  may  either  be  in  Tail-male  or  Taii.- 
fEMALS.  Asif  lands  be  given  tu  a  man,  and  his  heirs 
male  of  his  body  begotten,  this  is  an  eAatc  in  TaiLnalc- 
gtncral ;  but  if  to  a  man  snd  the  heirs  female  of  his  body 
on  his  prefect  wife  begotten,  this  is  an  ellate  in  Tail- 
ftmrnU'/ptcial.  And,  in  cafe  of  fin  entail-male,  the  heir* 
female  Aiall  never  inherit,  nor  any  derived  from  them; 
nor  i  <imtrfat  the  heirs  male,  in  cafe  of  a  gift  to  Tail- 
female.  Lilt,  f  ^  zi,  zz.  Thus,  if  the  donee  in  Tail- 
male  ha'.h  a  daughter,  who  dies  leaving  t  {on,  foch 
grandfon  in  this  cafe  cannot  inherit  the  EAate-tail ;  for 
he  cannot  deduce  his  defcent  wholly  by  heirs  male. 
Litt.  ^  24.  And  as  the  hcir-malc  muA  convey  his  de* 
fcent  w  holly  by  males,  fo  muft  the  heir- female  wholly  by 
females.  And  therefore  if  a  man  hath  two  EAates-tail, 
the  one  in  Tail  male,  and  the  other  in  T.-iil-femalc  ;  and 
he  hath  iAue  a  daughter,  which  daughter  hzib  ifiue  a 
fon  ;  this  grandfon  can  focceed  to  neiiher  of  the  eflaies  : 
For  he  cannot  convey  his  defcent  wholly  cither  in  the 
male  or  female  line,  i  Injt.  2^. 

There  arc  other  Etiates-tail  within  the  equity  of  the 
Aatute;  as  if  lands  are  given  to  a  man  and  bis  heirs, 
males  or  fema'es,  of  bis  body  begotten;  the  ifTue  m^ 
or  female  Aia!l  only  inherit  according  to  the  limitation. 
By  virtue  of  the  Aatute.  here  the  daughter  may  be  heir 
by  defcent,  though  there  be  a  fon.  B-it  in  the  cafe  of  a 
purchafe,  Lord  Ctke  fays,  there  cannot  be  an  heir-female 
where  there  i$  a  fon  who  is  right  heir  at  law.  i  Injf. 
24,  164.  But  this  do^rine  is  now  difputed,  if  not  over- 
ruled. See  till;:  Htir  U.  a^fn.  And  where  there  is  no 
heir  to  take  according  to  the  gift,  as  when  iffue  faiU, 
the  land  (hall  revert  to  the  donor,  or  defcerd  to  him  thai 
is  to  have  It  after  the  KAate-tail  is  fpent.  1  JnJJ.  25. 

As  the  word  Heirs  is  necfflary  to  create  a  fee,  fo  in 
farther  limiutMin  of  the  Ariftnefs  of  the  fcodal  donation, 

the 
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Ac  word  Body,  or  fomc  other  word)  of  procreation,  are 
neceiTiry  to  /sake  i(  a  Ftrc  iail,  and  atceitain  to  what 
heirs  in  particular  tKe  fee  i.*  limited.  If,  theiclore,  either 
the  words  of  inheritar.ee  cr  ivotds  of  procreation  be 
omitted,  albeit  the  others  arc  infcrted  in  the  grant,  this 
will  not  make  an  Eltatc  tait.  As,  if  the  grant  be  lo  a 
man  and  his  lifge  ot  his  binly,  m  a  mzn  A^d  his  feed 
to  a  man  and  his  children,  or  off-pring  ;  ail  thefc  a^c 
only  eliates  for  life,  thcc  wanting  the  words  of  iriherit- 
mnce,  hftn.  i  Infi.  20.  So,  on  the  other  hand,  a  gift 
to  a  man,  and  his  heirs  maie,  or  female,  is  an  cflate  in 
Fee-fimple,  and  not  in  Fee  tail ;  for  ilicrc  arc  no  words 
to  afcertaiu  the  body  out  oi  i^hicli  they  (lull  iflac. 
Liti.  §31:1  Infi.  27.  Indeed,  in  tad  wi!!i  ar.d  tclla- 
mcius,  wherein  greater  indulgence  is  allowed,  an  Etlait- 
t«fl  may  be  created  by  a  dcvifc  to  a  man  and  his  feed, 
or  to  a  man  and  liis  h*.irs  male  ;  or  by  any  word-*  which 
iTiew  an  irittntloti  to  rcllrain  the  inhentancc  to  the  de- 
fcendants  of  the  dcvifcc.   i         9,  27.    See  tiik-  fViU. 

Further,  as  to  the  cffeft  of  particular  words  tn  creat- 
ing £llites-tail. 

If  lands  are  given  to  the  hufband  and  wife,  and  to  the 
heirs  of  their  bodiej,  both  of  them  have  an  ellatc  in 
(pecial  Tail ;  by  rcafon  of  the  word  Heirs,  for  the  in- 
heritance not  limited  to  one  more  than  th«  other  : 
Where  lands  and  tenemenis  are  given  to  a  man  and  his 
wife,  and  to  the  heirs  of  the  body  of  the  man,  the  huf- 
band  hath  an  ellatc  in  general  Tail,  and  the  wife  an 
eilate  for  life;  as  the  word  Heirs  relates  generally  to 
the  body  of  the  hufband  :  And  if  the  cliate  is  made  to 
the  hulband  and  wife,  and  to  the  heirs  of  the  body  of 
riie  Wife  by  theTiufb^nd  begotten;  there  the  wife  nath 
an  cflate  in  fpeciai  Tail,  and  the  hufband  for  term  of 
life  only  ;  becaufe  the  word  Heirs  hath  relation  to  the 
body  of  the  uife,  to  be  begotten  by  that  particular  huf- 
band :  ff  an  eftate  be  limited  to  a  man's  heirs  which 
he  lhall  beget  on  his  wife,  it  creates  a  fpeeial  Tail  ir.  the 
hufband  :  but  the  wife  will  be  entitled  to  nottting,  ^V. 
Lilt.  %  26,  sS  :  Ce.  htu.  22.  26. 

Land?  given  to  a  man  and  woman  unma^rtev^,  "and  to 
the  heirs  of  their  bodies,  will  b-*  an  cfl^ic  in  fpecial 
Tail;  for  they  may  marry.  iJnJi.i^:  10  Jief  50.  And 
though  lands  are  given  to  a  mirried  man  ar-d  another 
man's  wife,  and  the  heirs  of  thi-ir  two  bodies,  it  may  be 
a  good  El^ate  tail,  for  the  poflibility  of  their  intermarry- 
ing. 15  Htn.  7. 

A  general  Tail,  and  a  fpecial  Tail,  may  not  be  created 
at  one  and  the  fame  lime  ;  if  they  are,  the  general,  which 
is  greater,  will  frulbate  the  fpecial.  1  luji  z8. 

It  is  the  word  Body,  or  other  words  amounting  to  it, 
make  the  entail :  And  a  gift  to  the  heirs  male,  or  heirs 
femaic,  iviihoat  any  thing  further,  is  a  fee  (iniple  eftate, 
becaufe  it  is  not  limited  of  what  body:  And  hence  a  Cor- 
poration cannot  be  (cifed  in  Tail.  1  Injl.  I3,  20,  27- 

In  a  devifc  or  laft  will ,  :^n  Kflate-t^ii  may  be  created 
without  the  word  Body  ;  alfo  begotten  fhall  be  fuppl-ed 
and  neceflarily  intended.  K^iy's  Mtix,  101  :  i  InJl.  tb.  If 
one  gives  bndi  to  a  man  and  his  ifTue,  or  children  of  his 
body,  without  the  words,  "  his  heirs,"  to  convey  the  in- 
heritance, he  hns  but  an  eftate  for  life :  Though  fuch 
words  mav  be  good  enough  to  convey  the  iriheriiance  in 
a  V-  ill  ;  ai  Ellates-tatI  bv  dcviff  are  al*ays  more  favoured 
in  Law,  tl.ao  £flates-uil  created  by  deeds,  1 20. 


The  word  Heirs  is  neccffary  to  create  an  Ellate-tail 
and  inheritance  by  de-d ;  and  where  an  ufc  was  limited 
to  j4.  S.  and  to  his  heirs  mate,  lawfully  to  be  begotten  ; 
tliefe  lafl  words  imply  that  it  mult  be  heirs  male  of  his 
body,  becaufe  no  other  heir  male  can  inherit  by  virtue 
of  hi*  grant,  but  fuch  who  arc  lawfully  begotten  by  ibe 
g.'antor.  7  Rep.  41.  if  a  man  makes  a  feoflment  lo  the 
uic  of  iiimielt  for  life,  remainder  to  the  heirs  male  of 
his  body,  tiiis  is  an  Etlute  t;iil  executed  in  him  ;  and  fo 
'  it  is  if  he  covenanted  to  Hand  fcifed  in  the  fame  mao- 
ncr.  1  Mod.  159. 

By  a  marriage  fettlemetit  and  fine  levied,  tfc.  to  the 
ufe  of  the  hufband  and  wife,  for  their  joint  lives;  re- 
muinder  to  the  heirs  of  the  body  of  the  wife  by  the 
hufb.'.nd  to  be  begotten,  icniiindcr  (the  wife  furviviog 
the  hulband)  to  her  for  li'e,  remainder  to  the  tight  heirs 
of  the  hufband  :  Thi^  wa»  held  to  be  an  Eilate-tail,  exc> 
cuted  in  the  wife  fi<3ym  i  ^7 '■  ^  SttJi.  338.  l.and  is 
conveyed  to  the  ufe  of  a  man  anU  his  wife  for  their 
lives,  and  after  to  their  next  iJTue  male  in  Tail,  ihen  to 
the  ufe  of  the  hufb  ind  and  wife,  and  of  the  heirs  of  their 
bodies  begotten,  they  laving  no  male  ifl'uc;  by  this 
conveyance,  hulbaiid  ar.d  wife  are  tenants  in  fpecial  Tail 
exrcuicd.and  when  they  have  ifiuj  male,  they  will  be 
tenants  for  life,  remai.  der  to  their  fon  in  Tail,  the  re- 
mainder to  them  in  fpecial  Tall.  1  zi. 

Where  a  perfon  having  an  ellate  in  fee,  conveys  it  hy 
leafe  and  releafe  to  the  ^le  of  himfcif  for  life,  with  re- 
mainder to  iruflees  for  their  lives,  and  remainder  to  the 
heirs  of  his  body;  he  hath  an  Eftate-tail  in  him;  but 
he  is  only  teiiant  for  Ufe  in  pofTf  fGon :  1 1  would  be  other- 
wife  if  there  hod  been  no  intermediate  eftalc  in  the  iruf- 
tecs  for  their  lives,  t  id.  Rajm.  855. — A  man  fcifed  of 
land  in  fee,  makes  a  gift  of  it  in  'rail,  or  leife  for  life,, 
remainder  to  the  right  heirs  male  of  the  body  of  the 
donor  ;  this  remainder,  tt  is  fa:d,  will  be  a  fee  ftmple, 
arid  not  an  Eflate-tail.  Dyer  156.  See  title  Rtmainder.  If 
the  gift  or  grant  of  the  land  be  to  y .  S.  and  his  heirs,  lo 
hold  to  him  and  the  licirs  of  his  body,  tfc  here  he  will 
have  an  ellatc  in  T.-iil,  and  a  fee  f:niple  upon  it.  Lit, 
eb.  z  :  I  Jajl.  21.  Liuds  are  given  to  two  brothers,  i^r. 
and  to  the  heirs  of  their  bodies  begottci. ;  during  their 
lives  they  fhill  have  joint  ellatei",  fo  that  the  furvivor 
will  have  all  for  his  lik*;  and,  after  their  deaths,  their 
heirs  have  efiatet  in  general  Tail,  by  moieties  in  commoib 
one  with  another.  1  Iit/L  25  :  1  R,p. 

U'hrn  a  remainder  is  limited  to  two,  and  the  heirs 
male  of  their  bodies,  they  have  not  joint  but  feveral 
Ettatcs-iail :  Ard  between  baron  and  feme,  it  is  faid,  fe- 
veral moieties  may  be  o>  an  Ellate  tail,  as  well  as  of  a 
fee-fimplc.  Oa.  EL-z  2zo:  Mcvr  zi'^  :  2  ir/.  551, 
A  fco/Fiitent  a.is  made  to  the  ule  of  the  fec-fFor  for  life, 
remainder  10  R.  his  fon  and  his  heirs ;  and  for  want 
of  ifTuc  of  him,  r<-mainder  to  the  right  heirs  of  the  feof- 
for ;  adjudged,  R.  hatn  only  an  eflate  in  Tail ;  for 
though  the  tirft  words  of  the  fenience,  to  his  fon 
and  his  heirs,  make  a  fee-ftmp)e,  the  fubf<-quent  words  in 
the  fame  renicnce,  i.  e-  and  for  want  of  iiTue  of  him,, 
make  an  EiUte-tail,  by  qualifying  and  abiidging  the 
fame,  ?  AW.  266  :  3  Saii.  337.  See  He^L  57  :  Djer 
334  ;  and  this  Did.  title  Remainder. 

If  a  perfon  gives  land  to  ^.  for  life,  and  after  his  death- 
without  iHuCi  (hen  10  aoothcr  perfon ;  though  here  is  an 
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eiprefs  cftaic  for  lire  given  to  .4.  ihe  fabrequeoi 
words  make  an  EAatc  uii.  But  where  lands  are  de- 
vifed  v  A.  during  life,  the  remainder  to  irulUcj,  re- 
mainder to  his  firtl  fon,  ISc.  and  il  /I.  dies  without  iffue, 
then,  ifc.  \  the  limitation  upon  the  dcvifee's  death,  it  is 
faid.  will  not  give  an  cftatc  in  Tail  lo  J.  but  it  ftial!  be 
here  intended,  that  if  he  died  with'  uc  having  a  Ion. 
1  P.  i^«ij.6oj.  A  farher.  having  two  fons,  dcvifcd  his 
lands  to  his  youngcll  Ion.  and  if  he  died  witnout  ticxn, 
then  to  his  elde^  ibn  and  his  heirs  ;  the  youngcll  fon  hud 
an  Eftaictail,  becaufc  the  devife  to  him,  md  if  he  died 
without  heirs,  is  tho  fame  as  if  the  icilalor  had  de\ifcd 
it  in  ttiefe  words,  v/a.  If  he  die  without  heirs  of  his 
body  ;  for  otherwile  the  remainder  limited  to  ihc  eldcll 
fon  had  be-:n  void,  as  the  younged  fon  cannot  dir  uith- 
out  heirs,  fo  long  as  the  eldeft  is  living,  i  RbI,  Ahr,  8  j6. 
Sec  titles  Rtmaiader\  Executory  Dcviji 

In  ejeflment  the  cafe  was,  the  father,  having  three 
foDS,  devifcd  his  lands  to  his  I'econd  fon,  and  his  heirs 
for  ever ;  and  for  wani  of  fuch  heirs,  then  to  the  right 
heirs  of  the  faiher;  ihei  the  fathtrdied,  and  his  fccond 
ion  entered,  and  died  *iihoui  ilfjc,  living  the  cideft  fon  : 
It  was  refolved,  that  the  fccond  fon  had  but  an  Eftatc- 
tail,  and  that  the  devife  over  by  thcfc  words,  "  and  for 
want  of  fuch  heirs.**  is  void  in  point  of  limitation,  for 
the  leftator's  intent  was  that  the  lands  (hou!d  defccnd 
from  himfelf,  and  not  from  his  fecond  fon;  and  the 
words  '*  want  of  fuch  heirs"  could  import  no  other  than 
want  of  ilfuc,  t^'c  fo  that  the  eldeft  fon  takes  by  defcent 
in  this  cafe,  and  not  by  the  will,  i  StUk.  233.  ±>ce  title 
Extcutoy  De-viji. 

A  peifon  devifed  land  to  his  wife  for  life,  remainder 
to  his  fon,  and  his  heirs  for  ever  ;  and  if  he  died  with- 
out heirs,  the  fame  to  remain  to  his  two  daugSters  : 
In  this  cafe  it  was  held  in  Equity,  that  the  rule  is,  wnerc 
a  remainder  over  is  to  one,  who  may  be  the  dcvii'ceS 
heir  at  Law,  fuch  limitauon  will  be  good,  and  the  Aril  , 
conrtrucd  an  Etlate  titil ;  for  the  generality  of  the  word 
Heirs  (hall  be  reftraincd  to  heirs  of  the  body,  fincc  the 
teftator  could  not  but  know  that  the  devifee  would  not 
die  without  an  heir,  while  the  remainder-man,  or  any  of 
his  iUue, continued  :  Bui  where  the  fecond  limitation  is 
to  a  ftranger,  it  is  merely  void,  and  the  firrt  is  a  fee-  * 
fimple.  Talht^s  Cban.Ca.  2.    See  title  RfmainJcr. 

There  is  alfo  another  fpecies  of  entailed  ellaies,  now  ' 
indeed  grown  oui  of  u(e,  yet  llill  capable  of  fubftlling 
in  Law  ;  which  are  ellatcs  tn  liiero  i/uxrira^to,  or  Frank- 
marriage.    Tnefe  arc  dcGned  to  be,  where  tenements 
are  given  by  one  man  to  another,  together  with  a  wife, 
who  is  the  daughter  or  cou5n  of  the  donor,  to  hold  in 
frankmarriage.  Lt:i.  ^  17     Now  by  fuch  gift,  though 
nothing  but  the  word  Frankmarriage  i«  expreifcd,  the 
donees  ihall  have  the  tenements  to  them,  and  the  heirs  | 
of  their  two  bodies  begotten  ;  that  is  they  ari?  tenants  , 
in  fpcciat  Tail.    For  this  one  w-ord,  Frarkmarri.ige. 
6Qti  ex 'vi  Jittniai  out  only  create  an  inht-rilancr,  iikc  ' 
the- word  Frankalmoign,  but  likewilc  limits  that  inherit- 
ance ;   fupplying  not  only  words  of  defcert,  but  of 
procreation  alfo.    Such  donees  in  franlcmarriage  are 
liable  to  no  fcrvicc  but  fealty  ;    for  a  rent  referved 
thereon  i;  void,  until  the  fourth  (icgree  of  confanguinity 
be  paft  between  the  ifl'ue»  of  the  dcnor  and  donee. 
Lilt.  \S  '9*  20.  Sec  title  Frank-marrmgt^ 


III.  The  Ikcidents  to  a  Tenancy  in  Tail, under 
the  fiat.  H'tftm.  2,  arc  chit  fly  thefe.  1 .  1  nat  a  tenant  in 
J  ail  may  commit  watte  on  tne  Eftatc-tait.  by  felling 
timber,  pulling  down  houfcs,  or  the  like,  without  being 
impeaciicd  or  call-d  to  account  ft-r  ;he  fame.  a.  That 
the  wite  of  the  tenant  in  Tail  (hall  have  her  dower,  or 
inirds,  of  the  E.ft>tc-lail.  3.  Tnat  the  nufbaoa  of  a 
femile  tenant  in  I'ail  may  b^  tenant  by  tne  curtefy  of 
i.ic  Elhcc  tail.  4.  Thai  an  Etlite-tail  may  be  barred, 
Or  deflroyed  by  a  Fire,  by  a  (Jommon  Recovery,  or  by 
lineal  warranty  dclcending  with  atTels  to  the  heir, 
I  Inft.  224  :  ioRtp.  38. 

The  eflablilltment  of  this  Family  Law  (as  the  ftaiure 
fl!f  denit  is  propc'ly  ftylcd  b>  Pig-'t)  has  occa.io(ied, 
from  time  to  time,  infinite  dilhcuities  and  dirputci. 
Children  grew  difobedicot  when  they  knew  they  could 
not  be  fet  afide  :  Farmers  were  oulied  of  their  leafci 
made  by  tettants  in  Tail ;  for,  if  focn  ieates  had  been 
valid,  then,  under  colour  of  long  leafe*,  the  ilTue  might 
have  been  virtually  difinherited  :  Creditors  were  de- 
frauded of  their  debts;  for,  if  tenant  in  Tail  could 
have  cDarged  his  eiUtc  with  their  payment,  he  night 
alfo  have  drfeated  iiis  ilTuc,  by  moit^agiug  it  for  as 
much  as  it  was  worth  :  Innumerable  latent  entails  were 
produced  to  deprive  purcbafers  of  the  lands  they  had 
fairly  bought ;  of  fuits  in  confequcoce  01  (vhich  our  an- 
cient books  are  full  :  /.nd  treafons  Mcre  encouraged  ;  as 
Eftaies  tail  were  not  *iable  to  forfeiture,  longer  tlian  for 
the  tenant's  life.  So  that  xney  were  jufUy  branded,  as 
tlie  fource  of  new  contentions,  and  mifchiet:)  unknown  to 
the  Common  La^v  ;  and  almoll  univcrfally  tonfidercd  as 
the  common  grievance  of  the  realm.  Co.  Lit:.  19 ; 
A/rcr  1^6:  10  Rfp.  3S.  But  as  the  Nobility  were  al- 
ways fond  of  this  tUtute,  bccaulc  it  prefcrved  their 
family  ellates  from  forfeiture,  there  was  little  hupe  of 
procuring  a  repeat  by  the  Legiflatore  ;  and  therefore,  by 
the  connivance  of  an  active  and  politic  Prince,  a  method 
was  devifed  to  evade  it.  2  Ccmm.  e.  7. 

About  two  hundred  years  intervened  between  the 
making  of  the  ftatuie  a'e  Jsnis,  and  the  application  of 
common  recoveries  to  this  intent,  in  the  twelfth  year  of 
EJivarJ  IV. ;  which  were  then  openly  declared  by  fche 
Judges  to  be  a  futficient  bar  of  an  Ktlice  tail.  1  .^^^  131: 
1  6  Rep.  40.    For  tlioJgh  che  Courts  h^d,  10  long  before 
as  the  reign  of £j":ttir./  ill  .very  frequently  ninied  their 
'  opinion  that  a  b:ir  might  be  efl'cC^ed  upon  thrfe  prin- 
ciples, yet  it  never  was  carried  into  execution  ;  till  EJ- 
•ward  IV.  obfrrving  (in  the  dirputes  between  the  Houfcs 
of  Vsrk  and  taticajUr)  how  little  cfFcA  attainders  for 
trcifon  had  on  (.imilici,  whole  eftttes  were  protedcd  by 
the  fanftu.nry  of  entails,  pave  his  countenance  to  this 
proceeding,  and  fuffered  Taharam's  caie  to  be  brought 
before  the  Court ;  wherein,  in  confequence  of  the  pnn- 
!  ciple>  then  laid  down,  it  was  in  cftcfl  det-rmined,  that 
I  a  Common  Recovery  fuffered  by  teiunt  in  Tail  lhi>uld  be 
an  cfteitlu.il  dellrui^ion  thereof.   Vrar-Jtiokt  \  z  EJzv.  i|. 
'  14,   19:    Frtz   Abr    tit   Faux  Reeev.  :   2c  Brs.  Ahr.  ; 

Ihid.  30;  tit.  Re:ov  m  t'alut,  19  tit.  T'.i/'/f,  36.  See 
further,  this  Diilion^ry,  titles  Re,-<>^ery  ;  Fin:  of  Land:, 
This  expedient  having  greatly  abridged  Etlatei-tail, 
with  regard  to  their  duration,  others  %vcrc  foon  invented 
to  ftrip  them  of  other  privileges.  The  next  that  was 
attacked  was  their  freedom  froni  forfeitures  for  trea- 
fon.    For,  notwiihllanding  the  large  advances  made  by 
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Rccovcilcs  in  the  compafi  of  about  ihrccfcore  yearJ,  I 
towards  unfettering  ihefe  inheritances,  and  thereby 
futjcilinp  the  lands  to  forfeiture,  the  rapacious  Priacc 
Uicn  reigning,  finding  them  frcqutntly  re-fettkd  in  a 
fintihr  manner  to  fuit  the  convenience  of  families,  had 
aJdrcfi  enough  to  procure  a  Ratute,  {/lot,  26  //.  8.  e.  13,) 
wiicrcby  all  eftatca  of  ruheritancc  (under  which  general 
uords  Eftatcs'tail  were  covertly  included)  arc  declared 
10  be  forleited  to  the  King  upon  any  convidlion  of  High 
Treafon.  2  Comm  e.  7. 

The  next  attack  which  they  fufTvrcd  in  order  of  time.  | 
was  by  Jias.  j,i  Utn  8.  c.  28,  whereby  certain  Icafcs  ; 
inade  by  Tenants  in  'I'ail,  which  do  not  tend  to  the  pre-  1 
judicc  of  the  ilTuc,  were  allowed  to  be  good  in  Law,  and 
10  Lyid  the  ilTue  in  Tail.  See  title  Ltaje  II.  But  they 
received  a  more  violent  b'ow,  in  the  (ame  fcflion  of 
Tarliament,  by  the  conArtiflron  put  upon  the  tlaiuce  of 
Fines.  (4  //.  7.  f.  24.)  by j}g:.  32  Hen.  8.  c.  36 ;  which 
declares  a  Jjoe  duly  levied  by  Tenant  in  Tail  to  be  a 
complete  bar  to  him  and  his  heirs,  and  all  o:hcr  perfons 
claiming  under  foch  entail.  This  was  evidently  agree- 
able 10  the  intention  of  HmryWX,  whofc  policy  it  was 
(before  Common  Recoveries  had  obtained  their  full 
flrength  and  authority)  to  lay  the  road  as  open  as  pof- 
iiblc  (o  the  elicnation  of  landed  property,  in  order  to 
Healccn  the  overgrown  power  of  his  Nobles.  But  as 
ihey,  from  the  oppofi'.e  reafons,  were  not  eafily  brought 
(o  confent  to  fuch  a  provifion,  it  was  tltercfore  couched, 
in  his  afl,  under  covert  and  obfcure  exprefTions.  And 
the  Judge*,  though  willing  to  conflrue  that  Ibtutc  as- 
fjvourably  as  poiTible  for  the  defeating  of  entailed 
ciLnei,  yet  hclitated  at  giving  Fines  fo  extenfive  a  power 
by  mere  imphciticn,  uhco  the  flatnte  Dt  Donit  had 
exprefaly  declared,  that  they  Oiould  not  be  a  bar  to 
KK«tc&-tail.  But  the  lUtute  of  Henry  8.  when  the  doc- 
trine of  alienation  was  better  received,  and  the  will  of 
the  Prince  more  implicitly  obeyed  than  before,  avowed 
And  cflablilhed  that  intention.  Yet.  in  order  to  prcfcrve 
the  property  of  the  Crown  from  any  danger  of  infringe- 
iDcnt.  all  Eftdtes  -tail  created  by  the  Crown,  and  of  which 
the  Crown  has  tlte  rcverHon,  are  excepted  out  of  this 
itatute.  And  ihc  fame  was  done  with  regard  to  Com- 
mon Recoveries,  by  Jiai.  34  ^  35  tlt».  8.  c.  20,  which 
cnafti.  that  no  Mgncd  Recovery  had  sgainH  I'enaats  in 
Tail,  where  the  cliate  was  created  by  the  Crown,  and 
the  remainder  or  rcvcrfion  continLCs  Hill  in  the  Crown, 
(hall  be  of  any  force  and  efFsft.  Which  is  allowing,  io- 
dire^ly  and  coiUttrjlIy,  their  full  force  and  cfTcit  with 
refpeft  to  ordinary  Eilates  tail,  where  the  royal  prero- 
gative is  not  concerned.  1  Inji.  372  :  2  Comm.  c,  7. 

Lartly.  by  Jtat.  33//.  8.  39.  ^  75,  all  Eflates-tail 
are  rendered  liable  to  be  charged  for  payment  of  debts 
due  to  the  King  by  record  or  fpecial  contrafl  ;  aj  fince, 
by  the  Bankrupt  Laws,  they  are  alfo  fubjcfted  to  be 
fold  for  the  debts  contta^ed  by  a  bankrupt,  bee  y7a/. 
21  J^M.  I.  c.  19;  and  this  DiA.  title  Bankrupt.  And, 
by  the  conllruflioii  put  on  the  Jiat.  43  EUz,.  e.  4,  an 
appointment  by  Tenant  in  Tail  of  the  lands  entailed, 
CO  a  charitable  cfe,  it  good  ;  without  Fine  or  Recovery. 
Sfe  title  CharitahU  Vjtt. 

Ellates-tjil,  being,  thus  by  degrees  unfettered,  are 
now  reduced  agsin  to  almort  the  fame  fiarc,  even  before 
iffuc  bom.  as  conditional  fees  were  in  at  Common  Law, 
after  the  condition  wa*  performed,  by  the  birth  of  iH  ie,  ' 
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Fur,  firll,  the  7Vnant  in  Tail  is  now  enabled  to  alten 
his  lands  and  tenements  by  Fine,  by  Recovery, or  by  cer- 
tain other  means  ;  and  thereby  to  defeat  tht:  intereft  as 
well  of  his  own  ifiiie.  though  unborn,  as  alfo  of  the  re- 
verfioner.  except  in  the  Cifc  of  the  Crown  :  Secondly, 
he  is  itow  liable  to  forfeit  them  for  High  Treafoii :  And, 
lalliy,  he  may  charge  them  with  realonable  leafes,  and 
alfo  with  fuch  of  his  debts  as  arc  due  to  the  Crown  on 
fpecialiics.  or  have  been  contrsfled  with  his  Fellow- 
fybjcfts  in  a  courfc  of  cxtcnfive  commerce.  2Ca«.v».  e.  7. 

An  KHate-tnil  cannot  merge  by  the  ucceflion  of  the 
fee-limpie  to  it :  But  it  has  t>een  adjudged,  thit  two 
fees  immediaicty  expcftarit  upon  one  another,  (as  where 
a  man  is  Tenant  in  I'ail,  nnd  remainder  in  f;:e  to  tli;  Te- 
nant in  Tail.)  cannot  fubfifl  in  the  fame  peifon;  and 
the  ftatdte  Ot  Dottis  having  midc  Eltates-tail  a  kind  of 
particular  elUtes,  they  mell.  tike  all  other  fuch  eRates, 
be  fubjefl  CO  merger  and  cxUnguithmcnt,  when  uoit'ed 
with  the  ahfolutc  fee.  8  Ftp.  74  ;  1  Salk.  3  ;8.  If  there 
be  Tenant  in  Tail,  remainder  in  Tail,  and  Tenant  in 
Tail  enfeoffs  the  rcverfiorer  in  fee,  it  is  a  difcODiintf- 
ance  :  And  Tenants  to  Tail  can  m^ke  no  greater  ellate 
than  for  their  own  lives,  unlcfs  it  be  by  Icafc,  is't, 
according  to  the  fiat.  32      8.  r.  28  :  1  Rtp. 

If  I'enant  in  Tail  bargain  and  fell  lands  tu  another 
and  his  heirs,  or  make  a  leafe  and  releafe  tJ  the  ufe  of 
himfelf  for  life,  with  remainder  over  to  another,  l^c, 
thcfe  eflatcs  may  be  avoided  by  entry  of  the  i0'iie  in 
'i'ail.  7  Mati.  23,  28.  llllates-tail  are  ufually  created 
upon  fetiletnent:. :  Though  an  agreement  to  enuil  is  no 
ent&il ;  for  no  agreement  ihill  bind  the  tfiae  in  Tail, 
where  there  is  a  hrtt  entail,  v/iihout  a  Fine.  Cb.Rep.  236* 

Tail  at  per  Possibility  or  Issi'E  extinct. 
Is  where  lands  and  tenements  are  given  to  a  man  and 
his  wife  in  Special  Tail,  and  either  of  them  dies  without 
ifTue  had  between  them,  the  furvivor  hath  an  eftate  io 
Tail  after  polTibility  of  iirite.  .\Mo  if  tbey  have 

ifluc.  and  the  ilTue  dies  without  ifTue,  whereby  there  is 
nunc  left  who  may  inherit  by  force  of  the  entail,  the 
furvivor  of  the  donees  hath  an  ElUte-tail  after  polQbiHt/. 
Uit.  §  32.  The  cftate  of  this  tenant  mull  be  created  by 
the  a£l  of  God,  via.  by  the  death  of  either  party  withv 
out  iflue;  none  c<in  have  thiscAate  hut  one  of  the  do- 
nee*, ora  donee  in  SpeciAt  Tail ;  for  a  donee  in  General 
Tail  may  by  poffibtlity  have  iffue.  Lilt.  ^32:1  /*//.  28: 
1 1  Rep.  80.  And  if  one  gives  bnds  to  a  man  and  his 
wife,  and  the  heirs  of  their  two  !>odies  in  Special  Tail, 
and  they  Itve  till  each  of  them  arc  loo  yeats  old.  and 
have  no  i^ue,  yet  doth  the  Law  (ee  no  impoflibility  of 
havii^  children,  and  they  continue  Tenants  in  Tail: 
But  if  the  wife  die  without  ilTue,  there  the  Law  feeth 
an  apparent  impoflibility.  xhJi.zZ.  See  this  Di£l.  title 
Tmiirtt  JIL  7. 

This  eftitc  is  confidered,  by  Blaikfisne,  as  an  efiaic  for 
life  of  the  legal  kind,  ccnir^idiflinguifhrd  Irom  luch  as 
are  conventional.  See  this  D'il.  title  Black' 
fioKt  alfo  Ihews  the  propri-ty  of  the  long  pertph'rafit 
which  the  Law  makes  ufe  of.  as  abfolutely  necefhry  to 
give  an  adequate  idea  of  the  nature  of  this  eAatCk 
2  Comtn.  c.  8.  p,  124. 

Tnis  eAatc  is,  by  the  learned  Commentator,  faid  to  be 
of  an  amphibious  nature,  partaking  partly  of  an  Edate- 
tail,  and  partly  of  an  Eftate  for  Life.  The  Tenant  is  in 
trjth  only  Tenant  for  Life,  but  with  many  of  thepiivileget 
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of  1  Trnut  la  Titl ;  or  he  I)  T«o«fit  in  Tail,  with 
many  of  the  reftriflioos  oft  Tenant  for  Life;  as  to  forfeit 
his  elUte  if  he  aliens  it  in  fce-Gmple  ;  whereas  fach 
flteoaiioi.  by  Tenant  in  Tail,  ttioagh  rotdable  by  the 
ifldc,  is  no  forfeiture  of  the  cllatc  to  the  rcverfioner, 
who  is  not  concerned  in  imcrctl  till  all  poHibility  of  liTue 
be  extinft.  But,  in  general,  the  Law  looks  upon  this 
eftate  ai  eqaivalent  to  an  eflate  for  life  only  ;  and,  as 
focbf  will  permit  this  tenant  to  exchange  his  eftate  with 
a  tenant  for  life  ;  which  exchange  can  only  b;  made  of 
clUtes  that  are  equal  in  their  nature.  See  title  Exchangt 
tf  Lcnas.  And  aUhougbr  like  Tenant  in  Tail,  he  is 
not  punithable  for  wafte  if  he  col  down  trees,  yet  they 
arc  not  his  property,  but  will  belong  to  the  firft  perfon 
living  at  (he  time  when  they  are  cut,  who  has  an 
clUte  of  inheritance.  Sec  title //'j?/?/.  xCmon.  (.%.\^  n. 
Sec  alio  1  Jn/i.  z-j,  zS,  and  the  notes  there;  and 

3  P.  SVms.  240. 
TAINT;  HceJrtaiat, 

TAKING, /*/M;pa/  or  uwlatv/ul  i  Sec  thUs  Fehfiy ; 
FftutJi  Lar<eity. 

TALE;  Sec  Cms/;  DecIaratioHi  PUaMn^. 

TALENT,  A  weight  of  6z  pounds  ;  alio  a  Turn  of 
money  among  the  GrefJtj,  of  about  too /.  value. 
Mtrch.  DiJT, 

TALES,  Lar]  A  fiipply  in  cafe  of  a  jury  not  ap- 
pearing, or  challenged  as  not  indifPerent.  t^c.  of  one  or 
more /uci  perfons  prcfen:  in  Court  as  are  equal  in  repu- 
tation to  thofe  that  were  imparelled,  in  order  to  make 
up  a  full  jury.  See  title  y^ry. 

Tales,  The  name  of  the  book  in  the  King's  Bench 
Office,  of  /uc&  perfons  as  are  admitted  of  the  Ta^tj. 

4  ^"Jf-  93* 

TALLAGE,  TaUagium,  from  the  Fr.  TaiUt.]  Is 
metaphorically  ufcd  for  a  part  or  a  fhare  of  a  man's  fub- 
ftance,  carved  out  of  the  whole,  paid  by  way  of  tribute, 
toll,  or  tax.  Stat.  Jt  Tallagio  nan  (oncediado  temp.  Ed'w.  1  ; 
Stsw't  jinn.  445.  And,  accord. ng  to  S\t  Ediu.  Ceke, 
Tallage  is  a  general  word  for  all  taxes.  See  title  Taxtt. 
2  In/i-  5}a. 

TALLAGERS,  Tax  or  toll  gatherers  mentioned  by 
C^auter. 

TALLAGIUM  FACERE.  To  give  up  accounts 
in  the  Kxchequer,  where  the  method  of  accounting  was 
by  Tallevs.  Mem.  in  S<acc.  Mich.  6  Etliu.  i. 

TALLEY,  TalitaiVr.  TatUt Ital.  T'^^W.  i.e. 
Sdn^trt.'j  A  flick  cut  in  two  parti,  on  each  whereof  is 
marked,  with  notches  or  oihcrAife,  what  is  due  between 
debtor  and  creditor ;  as  now  ufcd  by  brewers,  l^c. 
And  this  was  the  ancient  way  of  keeping  alt  accounts, 
one  part  being  kept  by  the  creditor,  the  other  by  the 
debtor,  i^t.  Hence  the  Tallier  of  the  Exchequer, 
whom  we  now  call  the  Teller.  There  were  two  kinds  of 
Tallies  formerly  ufed  in  the  Exchequer ;  the  one  termed 
Tallies  of  Debt,  which  were  in  the  nature  of  an  acquit- 
tance for  debts  paid  to  the  King,  on  the  payment  whereof 
thefe  Tallies  were  delivered  to  the  debtors,  who,  carry- 
ing them  to  the  Clerk  of  the  Pipe-office,  had  there  an 
acquittance  in  parchment  for  their  fell  difcharge.  Stat, 
I  R.  2.  c.  5.  The  other.  Tallies  of  Reward  or  Allow- 
ance, being  made  to  SheriflFs  of  couniics,  as  a  recom* 
pence  for  fuch  matters  as  they  had  performed  to  their 
charge,  or  fach  money  as  was  call  upon  them  in  their 
tfccooau  of  courfc,  but  .tot  leviable^  is'c.  Siati.  27  H.  8. 


1 1 :  35  y  34  A  « :  2  3  6.  <■.  4.  Thefe  Tal- 
lies are  now  aboliftied  by  /at.  23  Geo.  3.  c.  82 ;  which 
fee  under  title  Exchequer. 

TALLOW  is  fubje^  to  certain  duties  and  rrgufi* 
ttons  00  imponation  and  exportation,  by  various  ftaiatei. 
See  title  Navigation  A3 

TALLYMAN,  A  perfon  that  fells  or  lets  good;, 
clothes,  I3c.  to  be  paid  by  fo  much  s  week.  Merch.  Diet. 

I'ALWOOD,  Talliatura.]  Fire-wood  cleft  and  cut 
into  billeisofa  certain  length;  other*tife  written  Tslg- 
wood,  and  Tallhide,  in  the  ancient  /an.  34  iS?  35  H.%, 
£■.3:7  Ed.  6.  f.  7  :  43  Eiix..  c.  14. 

T.4M  QUAM;  See  titles  Actioks,  Pofutari 
formation. 

TANGIER,  An  ancient  city  of  Barharjt  fonnerfy 
part  of  the  dominions  of  the  Crown  of  Englandt  as  Gi- 
braltar is  at  prefeni ;  mentioned  in  the  fiat.  1 5  Cor.  2. 
f .  7 .  T angier  deemed  not  to  be  a  Plantation,  /at.  %t  if 
23  Car,  2.  f.  26. 

TANISTRY  Seems  to  tc  derived  from  ?W/; 
and  is  a  law  or  cuftom  in  fome  parts  of  Ire/and;  on 
which  fee  Dav.  Rep  28  :  Anti^.  Hibtm,  /.  38  :  1  Inji\ 
and  this  Di<fl.  ^\\c  Gavelkind,  ad  fin. 

TANNARE,  To  dtefs  or  tan  leather.  Rlac.  Part, 
18  Ed'w.  1. 

TANNERS.  No  perfon  Oiall  tan  leather  urlefs  he 
hath  been  an  apprentice  for  feven  years  with  a  Tanner* 
or  he  be  the  Ton  of  a  Tanner,  iSc.  on  pain  of  forfeiting 
the  leather  tanned,  or  the  value.  Stat,  i  Jat.  1.  c.  zz.— 
Tanners  over-liming  hides,  or  ofing  in  tanning  any  thing 
but  oak  bark,  afh-bark,  cuK-er  dung,  l^c.  incur  a  for- 
feiture of  the  leather  ;  and  haflcninp  (he  tanning  of  the 
leather  by  unkind  heats,  i^c.  are  liable  to  a  penalty  of 
10/.  and  to  ftand  in  the  pillory.  Hides  for  fole-leather 
arc  to  lie  in  the  wooze  twelve  months,  and  upper.leather 
nine  months,  or  fhati  be  forfeited,  t^e.  Stat.  i6:d. 
Tanners  (hall  not  fhave  iheirhtdes,  13      14  Car.  2.  e.j* 

By  fiat.  gAnn.  r.  if,  it  is  ordained  that  collar  makerSj 
glovers,  bridle  cutters,  and  tnhers  who  drefs  fkins  ia 
allum,  l^e.  and  cot  the  fame  into  wares,  lhall  be  ac* 
counted  Tawers,  and  fubjeft  to  the  pen.iUies  for  frauds 
and  concealments  relating  to  the  duty  on  Leather.  Sec 
that  title. 

TAR  ;  See  Piieh;  Sm-et. 

TARS  AND  TRET.  The  firft  is  an  allowance  in 
merchandife,  made  the  buyer  /or  the  weight  of  the  box* 
bag,  or  czfk,  wherein  goods  are  packed ;  and  the  Uii 
is  a  coniideration  in  the  weight,  for  walte  in  emptying 
and  re-felling  the  goods,  by  duft,  dirt,  breaking,  isc 
Bed  Rata. 

TARGET,  From  Lat.  Targus.]  A  IhielJ,  originally 
made  of  leather,  wrought  out  of  the  back  of  an  ox* 
Blount. 

TARGIA,  Tafida  ]  Was  a  Oiip  of  burden,  fince 
called  a  Tartan,  and  Tarita.  Knighton,  anno  13S5. 

TARIFF.  Curtom,  duties,  toll,  or  tribute,  payable 
upon  merchandife  exported  and  imported,  are  fo  called. 
See  title  Ca/lcns  en  Mtrchandife. 

TARTARON,  A  fort  of  fine  doib  or  filk.  Stat, 
Antiq.  4  Hen.  8.  e.  6. 

TAS.  fr.]  A  Cock,  heap,  flack,  or  rick  of  hay  of 
corn.  La'w  Fr.  Diff. 

TASSALE,  fox  Ca/uia,  A  pricft's  garment  corer* 
ing  him  orer* 

TASSUM, 


TASSUM,  A  mow  of  corn  or  liiy.  Irora  Fr. 
Tajftr^  to  pile  up.  7ajfir,  10  mow,  or  heap  op ;  nd  tafftmt 
funarf.  to  pitch  lo  the  mo*.  Ret.  Hill.  25  Ed<w.  \  . 

TA  TH.  In  tiic  couniies  of  Kcrfolk  atkd  Sujilk,  the 
Lords  of  Manors  cl<4tnied  the  privilege  of  having  their 
tenants'  ll^ks  or  Ihcep  brought  at  night  upon  their 
owo  dcmcfnc  Undi,  there  to  be  folded  for  the  improvc- 
otent  of  the  ground  ;  which  liberty  waj  called  by  the 
name  ofTath.  Spt!m. 

TAVERN;  Sec  titles  ;«»/ i  Driatkennr/t. 

TAU>  By  Stlditt  in  his  notes  upon  EaJtr.erm,  ftgmficf 
a  Cfofi.  Mou,  Angl.  iii.  12  1. 

TAURI  LIBiiRl  LIBERTAS.  In  ancient  charters, 
b  ufed  for  a  common  bull  ;  fo  called,  becaufe  he  »  free 
and  common  to  all  the  (cuanu  wilhio  fuch  a  manor  or 
libcrtv,  Wf. 

TAWERS;  Sec  Taantrt, 

TAXES. 

TAXj^Ttfara,  from  the  Gr.  Tai»;»  i.  e.  OrJo,Tnl'unm.'\ 
A  tribute  or  impoGiion  laid  upon  the  Suhje^,  which  be- 
ui^  certainly  and  orderly  rated,  was  wont  to  be  yearly 
paid  into  the  King's  Exchequer.  It  dilTcn  from  what 
IS  commoaly  called  a  Subftdy,  in  this,  That  it  is  always 
certain  as  it  it  fet  down  in  the  Exchequer- book,  and 
levied  in  general  of  every  town,  and  not  particularly  of 
every  man,  tsV,  Sec  Ra/iall'i  Ahridgmtnit  titles  Taxti ; 
^'tmthi ;  fiftieittbi ;  Suh^dm,  Sec.  and  ^Itjl'  a6»  33. 

A  Tax  may  now  be  debned  to  be  s  certain  aid,  fub- 
fidy,  or  fupply,  granted  by  the  Commons  of  Grrar 
Britain  in  Parliament  affembtcd  ;  condiiuting  the  King's 
Extraordinary  Revenue,  and  paid  yearly  towards  the  ex- 
pences  of  Government.  1  Comm.  c.  8  :  Sec  Highimre  ca 
£xci/e.  In/rod.  ^  2, 

It  is  faid,  that  in  ancient  times.  Taxes  were  impofcd 
by  the  King  at  his  plcafurc;  but  King  £dw.  I.  bound 
Limrelf  and  h\i  fucceffbrs,  in  the  ajth  year  of  his  reign, 
that  from  that  time  forward  no  Tax  fhould  be  laid  upon 
the  Subjei^,  without  the  a/Tent  of  the  Lords  and  Com- 
mons in  Parliament.  Srat.  2,  £d.  1.  r.  ;,6;  See  title 
Liierty.  But  although  Taxcf,  which  are  for  the  defence 
of  the  Realm,  cannot  be  impofcd  but  by  AA  of  Parlia- 
ment ;  yet  the  Crown  has  a  right  to  zfk.  them  upon  any 
emergency,  and  therefore  it  is  held  diey  have  a  virtual 
cxiltence  always,  though  no  a^ual  one.  Diil. 

The  Retenue,  which  mull  defray  not  only  the  cxpence 
of  defending  a  Society,  and  of  fupporting  the  dignity  of 
its  Chief  Magiftraie,  butalfo  all  the  other  necellary  ex- 
pences  of  Government,  for  which  the  Conflitution  of  the 
State  has  not  provided  any  particular  Revenue,  may  be 
drawn  either,  firft,  from  fome  fund  which  peculiarly  be- 
longs to  the  Sovereign  or  Commonwealth,  and  which  is 
independent  of  the  Revenue  of  the  People;  or,  fccondly, 
from  the  Revenue  of  the  People.  Sr:titb's  iftalib  ef 
JNaficait  iii.  241. 

The  refources,  arifing  from  public  Hcclc  and  public 
lands,  being  infufficient  for  thefc  purpofcf,  io  any  great 
and  civilifed  State,  it  remains  that  this  expence  muil, 
ihe  greater  part  of  it,  be  defrayed  by  Taxes,  of  one  kind 
or  another:  The  People  conuibuting  a  part  of  their  own 
private  Revenue  in  order  to  make  up  a  public  Revenue. 
liid,  254. 


The  expence  of  Govcrnmene  to  the  individaali  of  a 
gre.it  nation,  is  like  the  cxpence  of  management  to  the 
joint-tenants  of  a  great  edate,  who  are  dit  obliged  to 
contribute  in  proporuon  to  ihcir  rcfpirflivc  interciis.  For 
it  is  certain,  that  there  can  be  no  State  whatfocvcr,  fub- 
jeti  to  the  government  of  many,  or  of  one,  without 
Taxes :  For,  though  He  Aioutd  fuppofe  it  content  with 
the  power  it  poiTefl'es,  and  without  endeavouring  to  ac- 
quire  more,  it  is  impolTibU  but  that,  from  time  to  time, 
it  mull  have  outr-igc^  to  revenge  ;  difcontcnts  10  reprefs . 
And  the  ini)umer.ibic  necelfiiies,  arifing  within  itfdf, 
mull  indifpcnfably  incur  regular  expenccf,  fometimes 
greater,  fomctiracs  Icfs.  See  Wghmtre  tn  Excifit 
Introd.  ^  I. 

The  nature  of  the  King'»  ordinary  Rrvtnut,  as  alfo  (broe- 
thing  rrfpe^ing  the  origin  and  application  of  that  which 
Blatkfient  terms  his  txtraordiuarj  Revenue,  particularly 
as  relates  to  the  Civil  LiH,  has  been  laid  before  the 
Reader  under  title  Kmgt  V.  4.  Some  further  particulars, 
as  to  (he  latter,  apply  to  the  fubjcfl  now  under  con- 
fide ration. 

The  Taxes  which  are  raifcd  upon  the  SubjeA,  are 
cither  en/tual  or  ^r^/iiaJ. — The  ulual  anAtro/ Taxes  are 
thofc  on  Land  and  Mtil/  :  The  perpetual  Taxes  confitl  of 
the  Cujhmi,  paid  immediately  by  the  merchant.  The 
Ex:!j(  duties,  paid  fometimes  upon  the  confumptton,  and 
frequently  upon  the  retail  fale,  which  is  the  lalt  Itage  be- 
fore the  confumption— the  duties  on  Sa/t-^on  the  P^ag^ 
oi  Letitri '-on  Stampi—Hou/ri  and  Ji'indcu)s  —  Li<c»jtiXit 
Hackr.ty  Ccachei  and  Chairs,  in  London  and  the  parts  adja- 
cent—to liatvkeri  and  /*/-<//flr/— duties  on  Off.cei  and  Feri' 
^om-^onStrvaats—Hsr/n-^Coadti—Dogit  and  a  great 
variety  of  other  articles  :  Many  of  thefc  1  axes  fccm  to  be 
termed  ptrpnaaU  as  being  granted  for  no  limited  time: 
But  they  are,  from  time  to  time,  altered  and  enlarged; 
and  fome,  formerly  impofcd,  have  been  repealed.-— Many 
of  the  late  impofed  Taxes  are  under  the  control  of  the 
Commiflioners  of  Excij't  and  Stampt ;  the  Law  relating 
to  which  branches  of  the  Revenue,  ai  well  as  that  con- 
cerning the  Cujioms,  might  well  form  fcparate  Volumes  ; 
not  very  eafy  to  be  compiled,  or  well  undcrllood. 

Some  of  thefc  1*axC' are  termed  .^^i^/ 7tf*-f/ .-  un- 
der which  denomination  the  Land-Tax  is  generally  in- 
cluded ;  that  being  railed  by  an  aflcHment :  But  in 
llri^efi,  Aflcflcd  Taxes  are  thofe  which  are  under  the 
management  of  the  CommiflioQers  for  the  affairs  of 
1  axes  ;  and  thefe  at  prcfent  are  the  duties  oc  Hou/ti  and 
If'ittdo'nis  ;  ffaggont.  Carts,  CaaiUrt  and  other  carriagci; 
SiTi-aits,  Hir/ei,  and  Dogt. 

The  f'-verai  amounts  ©fall  thefe  Taxes,  and  the  Afls 
of  Parliament  by  which  they  are  impofed,  it  would  be 
next  to  ufelefs  to  ftaie  in  a  work  of  this  nature;  fince 
they  arc  continually  varying  with  almofl  every  Sefiioii 
of  Parliament :  A  faA  exemplified  very  fully  in  the 
courfc  of  printing  this  Work,  and  by  wliich  the  particu- 
lars ilaied,  as  to  (ome  of  thole  T-ues,  under  former  tiltci, 
are  now  become  erroneous.  Tiie  general  principle  of 
thefc  Taxes  may  be  feen,  however,  by  the  rcfcrerces  to 
the  feveral  titles  Cujidms ;  Ex<t/e,  &c.  &c.  And  fone 
few  further  particulars,  of  a  national  or  liilloticil  luturc. 
fiu!l  alfo  be  ilated  under  the  prefent  Head. 

The  Revenue,  arifing  from  thefe  Taxes,  and  whick 
has  been  rapidly  incrcaling  for  a  rcrie5  of  year?,  xr.xy  be 
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fated  at  prefent,  in  round  numberj»  at  Ttvraty  MiUhm 
flerliDg  ;  after  all  charges  of  culltftion  a"a  manage- 
ment pAid.  'I  hc  average  expcnce  of  ccllccling  ihc 
tvholc  Rcvenup.u  computed  b)  Sir  'J  Su^chiirt  at  7j-//r 
tent  and  of  that  ol'  the  Etcil'r,  at  5  J  ftr  c.-it  ;  which  » 
lefs  thnn  any  other  brinch  of  the  Revenue.  Of  ihi$ 
Revenue,  the  L-md  and  M-iIt  Tax  produce  from 
2,500,000/.  (o  5.000,000/. —  The  whole  RcvcTiuen  firll 
deftifited  in  the  Exchequer,  and  ii  thence  iifued  out  to 
the  rdpeftne  Officers  (or  payment ;  The  chief  purpcfe 
10  which  ii  ii  applied,  being  the  payment  of  the  Iiuercll 
of  the  National  Debt;  and  the  tund  for  decrcafmg  that 
Debt;  bcfiJei  the  Civil  Lift  of  the  Crown;  ao*^  other 
National  charge),  annually  accounted  for  to  Parliament, 
at  what  i»  coxmonly  ciUcd  the  efentng  of  tht  Butigei : 
That  t>  the  ftatcmpni  of  the  National  Revenue  and  Ex- 
penditure, by  ihc  ChanccHor  of  the  lixcbcqucr,  who,  at 
the  fame  time,  caltj  for  a  Supply,  if  necefTary. 

When  the  Hou/t  cf  Cemmom  have  voted  a  Supply  to  hii 
MAi-fty,  and  fettled  the  quantum  uf  chat  Supply,  they 
ufiully  refolve  thcmfelvei  into  a  Committee  of  Ways  and 
Means,  to  conRdcr  the  ways  of  raifing,  and  the  means 
for  paving  the  intereft,  of  the  Supply  to  voted.  And  in 
this  Committee  every  Member  ( though  it  is  looked  upon 
ns  the  peculiar  province  of  the  Chancellor  of  the  Exche- 
quer) may  propoie  fuch  fchcme  of  Taxational  he  thinks 
will  be  lead  detrimental  to  the  Public.  The  rcfolotionj 
of  this  Committee,  when  approved  by  a  Vote  of  the 
f  Icufc,  arc  in  general  eltecmcd  to  be  (as  it  were)  final 
and  conclufive.  For  though  the  Supply  cannot  be  aftu- 
ally  raifed  upon  the  Subje^fl,  till  diredcd  by  an  A£l  of 
the  whole  Parliament ;  yet  no  mortied  man  will  fcruple 
to  advance  to  the  Government,  any  quantity  of  ready 
caih,  on  the  credit  of  a  baic  Vote  of  the  Houfe  of  Com- 
mons, though  no  Law  be  yet  paHed  to  eAablifh  it. 
]  Carnm.  c.  8.  p.  307,  8. 

The  refpcftive  produces  of  the  Taxes  befoie  noticed, 
were  originally  feparate  and  diflin£l  funds ;  being 
fecurities  for  the  fums  advanced  on  each  feveral  Tax, 
and  for  them  only,  fiot  at  Isft  it  became  necetfar/i  in 
order  to  avoid  confufion,  as  they  multiplied  yearly,  to 
reduce  the  number  of  thefc  feparaie  fund^,  by  uniting 
and  blending  ilicm  together ;  fupcradding  the  f*ith  of 
Parliaroeni  for  the  general  fecurity  of  the  whole.  They 
were  therefore  reduced  10  three  capital  funds  : — Tit 
jtg^egait  FunJt  The  Genera!  Fundt  fo  called  from  fuch 
union  and  addition  ;  and  Tht  Seutb  Sea  Funiit  being  the 
produce  of  tbe  Taxes  appropriatrd  to  pay  the  Intercft  of 
fuel)  part  of  the  National  Debt  as  wa^  advanced  by  that 
Ccmpany  and  its  Annuitants  All  thefc  arc  nuw  united 
together  in  The  Canpitdaifd  Fund,  eOabiifhcd  by  Jlat.  ay 
Ge9  3.  e.  13.  S  47'  feparaie  Fund^,  thus 

united,  are  become  mutual  fecurities  for  each  other,  and 
the  whole  produce  of  them,  thus  atigregatcd  and  con- 
fo'idateil,  i*  liable  to  pay  fuchint^reil  or  annuities  as  were 
formerly  cha'ged  upon  each  difFercnt  fund  :  the  faith 
of  the  Legiflatiire  being  moreover  engaged  to  fupply 
ary  cafual  deficiency  ;  and  though  fome  of  the  Taxes 
ally  have,  now  and  then,  proved  Icfs  productive  than 
was  exprded,  the  fum  total  has  generally  been  more 
than  fulEcicm  to  anfwer  the  charges  upon  them :  and 
the  furpluj,  in  confequence,  formed  the  Sinking  Fund, 
originally  deAined  to  fink  and  lower  the  National  Debt : 
z^i  now  enlarged  and  fccurfd,  by  ihe  provifioas  of/rt/. 
7 


26  Gt9.  3.  r.^  I .  and  other  ftatotei.  See  this  DiAionary, 
title  National  Dth. 

The  Confolidated  Fund,  above  mentioned,  flandi 
mortgaged  by  Parliament,  to  raife  an  annual  fum  for  the 
maintenance  of  tbe  King's  Houfehold  and  Civil  Lilh 
For  this  purpofe,  in  il.e  late  Reigns  the  produce  of  cer- 
tain branches  of  the  t'  xeife  and  Cuftoms  the  Poft  Office, 
the  duties  on  Wine  Licences  ihe  Rc»  cnucs  of  the  re- 
maining Crown  Lands  the  Profits  atilli.j^  from  Courti 
of  J  uftice,  (which  articles  ii>clude  all  the  hereditary  Reve- 
nues of  the  Crown,)  and  alfo  a  clear  Annuity  of  1 20,000/. 
were  fettled  on  the  King  for  life,  for  the  fupport  oi  hii 
Houfehold  and  the  honour  and  dignity  of  his  Crown. 
And  as  the  amoOnt  of  thefc  feveral  branches  was  uncer- 
tain, (though  in  the  laft  Reign  they  lomctimes  raifed  al- 
molt  one  million.)  if  they  did  not  ariie  annually  to 
800,000/.  the  Parliament  engaged  to  make  up  the  de- 
ficiency. But  King  Cfsr^f  ML,  having,  foon  after  hii 
acceffion,  fponianeouHy  figoified  his  confent,  that  hi* 
own  hereditary  Revenue  might  be  fo  difpofed  of  as  might 
bcft  conduce  to  the  utility  and  fatisfaflion  of  t^e  Poblic, 
and  graciouily  accepted  of  the  tifniccd  fum  cf  Sco.oco/. 
ftr  ann.  for  the  fupport  of  his  Civil  Lift,  the  faid  heredi- 
tary and  other  Revenues  were  carried  into,  and  made  a 
paTi  of  the  Aggregate  Fund,  and  afterwards  of  the  Coo- 
folitated  Fund,  which  is  charged  with  the  payment  of 
the  whole  .Annuity  to  the  Crown. 

This  fum  being  found  infufiicient,  application  was, 
from  time  to  time,  made  to  Parliament  to  difcharge 
dcbtf  cor.trafled  on  the  Civil  Lift:  And,  at  length,  the 
annual  amount  was  increafed  to  900,000/.  by  flat.  17 
G«.  5.  {.  21.  See  further,  this  Did.  title  King  V.  4. 

To  ft  ate  fomcthing  further,  in  addition  to  what  has 
been  faid  under  tide  L.:nd  tcxt  and  other  titles  in  this 
Woik,  on  the  fubjetl  of  fome  of  ibefs  Taxes,  ccnfidered 
individiully  : 

Tbe  Lak D-TAX,  in  its  modern  fhape,  has  fuperfcded 
all  the  former  methods  of  rating  cither  property,  or  pcr- 
fons  in  rcfpeck  of  their  property  ;  whether  by  ttnthtt  or 
/./tetnikt,  Juhjidtet  on  land,  hjdaget./cuta^estQX  lalliagn: 
A  fhort  cx^anation  of  which,  however,  (extracted  ftoia 
I  Cemm  c.  S,)  will  greatly  ailill  the  btuileot  in  under- 
Handing  our  ancient  Laws  and  Hlltcry. 

TVwxAj.and  Fifteenths  were  temporary  aids  ifiairtg  out  of 
perfonal  property,  and  granted  to  the  King  by  Parliament. 
1  Infi  .7;  :  ^  Jnji.  34.  They  were  formerly  the  real  tenth 
or  fifteenth  part  of  alt  the  moveables  helonfinw  to  the 
SubjcCl;  when  fuch  moveables,  or  -  '  sivcr©- 

a  very  difFcrciit  and  a  much  lefs  c  ,  '  :^  UiiO 

what  :hey  ufualiy  arc  at  this  day.  'i  c- ,;  have 
been  firilgrar.icd  under  Utnry  ]L,  who  toc-.t  aJiantage 
of  the  fjlliion:tble  zeal  for  Croifades  to  introduce  this 
new  taxitiao,  in  order  to  defray  the  exprnce  of  an  expe- 
dition to /**i/f/tfr«  ;  which  he  really,  or  fecmingly,  had 
projeclcd  againll  ScW/n/,  Emperor  of  the  Snrrxtnt\ 
whence  it  was  originally  dcnomi-atcd  the  SiAadint 
Tenth.  Hyvtd.  A  D.\\%%\  Cane,  i.  719  :  //wwr,  i.  3:9. 
But  afterwards  Fifteenths  were  more  ufu'ally  granted 
thatt  Tenths.  Originally  the  amount  of  thefc  Taxes 
was  uncertain,  being  levied  by  affcflmcnts  newly  made  at 
every  frefh  grant  of  tbe  Commons;  a  comiriflion  for 
which  is  preferved  by  Munhe-.v  Pois.  {A.D.  12:;.) 
But  ic^vas  at  length  reduced  ;o  a  certainly,  in  the  eighth 

year 


TA  X  E  S— Land-tax. 


yfar  of EJivard  JIT.:  when,  by  viriue  of  the  King's 
commifliun,  new  uxaiions  were  made  of  every  lown- 
liiip,  borough,  and  city  in  the  kingdom,  and  recorded  in 
Itic  Exchiqucr;  which  rate  uas,  at  the  lime,  the  fif- 
teenth part  of  the  value  of  every  townfhip  ;  the  whole 
amounting  lo  about  29,000/.  and  therefore  it  ftiH  kept 
flp  the  name  of  a  f  iltt  enth,  when,  by  the  alteration  c-f 
the  value  of  money,  and  the  incrt-afc  of  perfonal  pro- 
perty, things  came  to  be  in  a  very  different  fltuation. 
So  that,  when,  of  later  vcars,  the  Commons  granted  the 
King  a  Fiftcctith,  cverji  parilh  in  Etig/antl  immediately 
knew  their  propoition  of  it;  that  is,  the  fame  identical 
furo  that  was  ElTcfTed  by  the  fame  aid  in  the  eighth  of 
Etiixatd  IH. ;  and  then  raiud  it  by  a  rate  among  them- 
frives,  and  returned  it  into  the  roy.iI  Exchequer. 

The  other  ancient  levies  were  in  the  nature  of  a  mo- 
dern Land-tax  :  For  we  may  trace  up  the  original  of 
that  charge  as  high  as  to  the  introdu^Xion  of  our  military 
tenures  ;  when  every  Tenant  of  a  Knight's  fee  was 
bound,  if  called  upon,  to  attend  the  King  in  his  army 
for  forty  days  in  every  ycir.  But  this  perfcnal  attend- 
ance growing  troublefome  in  many  rcfpefls,  the  tenants 
fcund  means  of  compounding  for  it,  by  firil  fending 
oiherk  in  ihcir  flead,  and,  in  procels  of  time,  by  making  a 
pecuniary  fatislaciion  to  the  Crown  in  lieu  of  it.  This 
pecuniary  fatisfa£tion  at  laH  came  to  be  levied  by  aflirlT- 
ments,  at  fo  much  for  every  Knight's  fee,  under  the 
Pame  of  Scutaget;  which  appear  to  have  been  levied  for 
the  tirfl  time  in  the  fifth  year  of  eit/trj  11,,  on  account  of 
his  expedition  to  Tcuhujc  ;  and  were  then,  it  feems,  mere 
arbitrary  compofitiors,  as  ti^e  King  and  the  Subject 
could  agree.  But  this  precedent  being  afterwards  abufcd 
into  a  means  of  opprelTioo,  (in  levying  fcutages  on  the 
jandhoiders  by  the  royal  authority  only,  whenever  our 
Kings  went  to  war.  in  order  to  hire  mercenary  troops 
and  pay  their  contingent  expences,)  it  became  there- 
upon' a  matter  of  r.;iional  complaint ;  and  King  "John 
was  obliged  to  promii'e  in  his  T^lngr.a  CcriOt  that  no  fcut- 
age  Ihould  be  impofed,  without  the  cofilent  of  the  Com- 
mon Council  of  the  Realm.  This  claufc  was  indeed 
omitted  in  the  Charters  of  Htnry  III.,  where  we  only  find 
it  flipulated,  tltat  fcutages  ihnnld  be  taken  as  tbey  were 
ufed  to  be  in  the  lime  of  King  Hi'iry  II.  {r.  37.)  Vet 
aftcrw  ards.by  a  variety  of  Uatutes  under  EdtvarJ  I.,  and 
his  grardfon,  it  was^provided,  that  the  King  fhall  not 
take  any  aids  or  talks,  any  talliagc  or  Tax,  but  by  the 
common  afTent  of  the  great  men  antl  Commons  in  Pat- 
liament.  See  title  Libtrtj. 

Of  the  fame  nature  with  fcutages  i;pon  Knighis  fees 
were  the  alTLirmcnts  of  ilyilatt  upon  .ill  other  land.<,  and 
of  Talhagi  upon  cities  ar.d  burghs.  Madfx  H:J>.  Exth. 
480. — But  they  all  i;radually  fell  into  difufc  upon  the 
intriiduftioo  of  Sci/iJie:.  .diout  the  time  of  Kinj;  Jiitli- 
ard  1 1 .  and  King  Htnry  1 V.  Thef;  were  a  Tax,  not  ini 
mediately  impolcd  upon  property,  but  upon  pcifons  in 
rcfpcfi  of  their  reputed  ellaiei,  after  the  nominal  rate  of 
^1.  in  ilic  pound  for  lands,  and  }s.  id.  for  goods ;  and 
for  thofe  of  aliens  in  a  double  proportion.  But  this 
affclTmcnt  was  alfo  made  according  to  an  ancient  valu»- 
lion ;  wherein  the  computation  was  fo  very  moderate, 
and  the  rental  of  the  kiojdom  was  fuppofed  to  be  fo  ex- 
ceeding low,  that  one  Subfidy  of  this  fort  did  not,  accord- 
ing to  Cctt,  amount  to  more  than  -/O.ooo/.:  InJ.  33  : 
Wheieaj  a  modern  Land-tax,  at  the  lame  rate,  pioduces 


two  millions.  It  was  attciently  the  rule  never  to  grant 
more  than  one  Aublidy  and  two  Fifteenths  at  a  time : 
But  this  rule  was  broken  through  for  the  fiill  time  on  3 
very  prelling  occafion,  the  Sf(u,ijh  Invafion  in  ijHj; 
when  the  Parliament  gave  Queen  Elizjticib  two  SubfiJies 
and  four  Fifteenths.  Afterwards,  as  money  funk  in  va- 
lue, more  Subfidics  were  given;  and  we  have  an  in. 
Hance  in  the  fir;l  Parliament  of  1640,  of  the  Kmj>'s 
dcliring  twelve  Subfidics  of  the  Comnionr,  to  be  levird 
in  three  years. 

Tne  grant  of  Sculages.Tolliages,  or  Subfidics  by  the 
Commons  did  not  extend  to  fpiritual  preferments ; 
thole  being  ufually  taxed  at  the  fame  time  by  the  Clergy 
ihemfelves  in  Convocation  1  which  grants  of  the  Clergy 
were  confirmed  in  Parliament,  otherwife  they  were  'Me. 
gal,  and  not  binding.  A  Subfidy  granted  by  the  Clergy 
was  after  the  rate  of  in  the  pound  according  to  the 
valuation  of  their  livings  in  the  King's  books;  and 
amounted,  as  Ccit  Hates,  to  about  ao.cco/.  4  lnj).  js. 
While  this  cullom  continued.  Convocations  were  wont  ia 
fit  as  fret)ucntly  as  Parliament ;  but  the  lall  Subfidics 
thus  given  by  the  Clergy,  were  thole  confirmed  by  Sat. 
15  Car.  t.  c  10  ;  fincewhich  another  method  of  Taxation 
has  generally  prevailed,  which  takes  in  the  Clergy  as 
well  as  the  L.iity  :  In  recompencc  for  which  the  bene- 
ficed  Clergy  have  from  that  period  been  idlowcd  to  vote 
at  the  eletlion  of  Knights  of  the  Shire ;  and  thence- 
forward alfo  the  praaice  of  giving  ecclefiaftical  fubfidics 
bath  fallen  into  total  dilufe,  Dal:,  cf  Sheriff,.  418  :  Gilb. 
Htfl.  Excb.  c,  4. 

I  hcLay  Subfidy  wus  ufually  raifed  by  Coiltminioners 
appomted  by  the  Crcvn,  or  the  great  officers  of  State  ■ 
and  therefore,  in  the  beginning  of  Uie  civil  wars  betweeil 
CW.'j  J.  and  his  Parliament,  the  latter  having  no  other 
fuihtient  revenue  to  fupport  themfclves  and  their  mca- 
fures,  introduced  the  praaice  of  laying  weekly  and 
moninly  alTtiraients  of  a  fpc.-ilic  fura  upi,n  the  feveral 
counlies  of  tne  kingdom  ;  to  be  levied  by  a  pound  rate 
on  lands  and  perfonal  eSatCi ;  which  uerc  cccafionally 
continued  during  the  whole  Ufurpatinn,  fomctimes  at  the 
rate  of  120.00c/.  a  month,  forot  times  at  inferior  rates. 
After  the  Relloration,  the  ancient  method  of  grantine 
Sublidies,  inftead  of  fuch  mt^nthly  affcfTment!,  was,  as  it 
feems  once,  ind  once  only,  renewed;  mx.  in  1663 
wlien  four  S  .hfidics  were  granted  by  the  Tcmpcraliy,and 
four  by  the  Clergy  ;  which  was,  in  />a,  the  lall  time  of 
raihng  f«ppli;-s  in  that  manner.  I'or  the  monthly  affelT. 
nients  being  now  eilabiillied  by  cullom,  bting  r.iifcd  by 
Commidioncri  nanird  by  Parliament,  and  producing  a 
more  certain  revenue;  from  that  time  forwards  we  hear 
no  more  of  Subfidics,  but  occafional  affelTmenls  were 
granted  as  the  national  emcr;;iT.c;cs  required.  Thcfe 
periodical  s<l"rir;uoni: ,  the  Suhf  Jiri  hich  preceded  them, 
ai'd  the  more  ancient  ScuLije,  Hvuage,  and  Talliagc' 
were  to  all  intents  and  parpofei  k  Land  tax:  and  the 
afleirraents  were  fometimcs  exprefslv  called  fo.  Thooffh 
a  popular  opinion  has  prev.iilej,  that  the  Land-tax  was 
firll  introduced  in  ijie  reign  ol  King  IViliiaa  III.  See 
title  Land  ra.v. 

The  learned  Comrarntator  is  of  opinion,  that  the  laH 
time  of  raifing  Supplies  by  way  of  Subfidy  was  in  1670- 
and  he  fecrai  to  have  been  milltd  by  the  title  of  /Ipi 

I-  ^/-^a'  ?■  'V' y.^"  8""=  to 

his  MijeRy  for  fupply  of  kis  extraordinary  occafions." 


T  A  X  E  S— Malt,  hfc. 
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Rut  ahhongh  among  a  ^real  variety  of  udier  Taxes,  ii. 
in  the  pound  is  to  be  raifed  upon  land,  yet  tlic  mode  of 
collecting  it  ii  totally  different  from  the  former  fublidy 
ailctrmen:;  it  is  to  be  levied  by  exuctly  the  fame 
plan  and  arrAngcment  as  were  aftcrwjiid]  adopted  la 
Jiai.  4  tV.  W  M.  i.  I.  All  the  m.iterial  cUoln  in  Jiat. 
21  tJ  2J  C,  2.  €.  i^t  arc  copirj  t/ifi'aiha  xnXO Jiat,  4  iV» 

M.  f.  I.  The  aft  of  ClarUs  ll»  is  not  printed  in  the 
common  edition  of  the  Statutes  at  large ;  but  is  givca  at 
length  in  KttU^i  E<Jition.  S;-c  1  Comm.  r.  8,  in  n. 

The  Malt-tax  is  a  fum  of  750,000/.  raifed  every 
year  by  Parliament  ever  fincc  1697,  by  a  duty  on  every 
buflicl  of  malt,  and  a  proportional  faui  on  certain  Ii* 
quors,  fuch  a>  Cyder  and  Perry,  which  might  otherwife 
prevent  the  confumption  of  malt.  I'his  is  under  the 
manigement  of  CommifBoneis  of  Excife  ;  and  is  indeed 
itfeU  no  other  than  an  annual  evcife. 

As  to  the  Customs  and  Excisiii  fee  thofc  titles  in 
this  Di£.t:onary. 

The  duty  on  Salt  confilts  in  an  excife,  imprfed,  fitr 
bu{hcl.  by  feveral  lUiutrs.  This  is  not  generally  called 
an  Bxcifc.  becaaie  under  the  management  of  diA'erenc 
Commifiioners.  But  the  Cemmttrioneis  of  tlie  Salt  du- 
ties have,  by  //at.  1  Jan.  Ji.  \  .  c.zx,  the  fame  powers, 
and  mud  obfcrvc  the  Utt^c  regulations,  as  tliofe  of  other 
excifes.  See  tunher,  title  Salt. 

M  to  the  duty  on  the  carriage  of  Letters,  fee  this 
Dictionary,  title  Post-Office. 

Ai  CO  the  Sr  ASir  duties,  fee  ihtsDi^l.  title  Stamfi. 

As  to  the  duty  on  Hovscs  and  Wi  :cdows. 

As  early  as  the  ConqueO,  mention  is  made  in  Dome/- 
tlaj'Boak  of  fumage  or  fuage,  vulgarly  called  fmokc 
farthings ;  which  wc/c  paid  by  cullom  to  the  King  for 
every  chimney  in  the  houfc.  And  we  read  that  EatvarJ 
the  Black  Prmce,  (fonn  after  his  fuccelTci  in  Frant*.)  in 
imitation  of  the  EngUj7?  cuAom,  impofed  a  tax  of  a  florin 
upon  every  hearth  in  his  Frtntb  dominions.  But  the 
fifjl  parliamentary  etlablilhment  of  it  io  Etgland  was  by 
jfM.  13  fc'  14.  Car.  z.  (.  10 ;  whereby  an  hereditary  re- 
venue of  It.  for  every  hearth,  in  all  houfes  paying  to 
Church  and  Poor,  was  granted  to  the  King  for  ever. 
And,  by  fubfcquent  Aatuies  for  the  more  rt^gutar  aflrA'. 
mcnt  of  this  Tax,  thcconAabte  and  two  other  fubllantial 
inhabitants  of  the  parith,  to  be  appointed  yearly,  (or  the 
furveyor,  appointed  by  the  Crown,  together  With  fuch 
conflable  or  other  public  officer,)  were,  once  in  every 
year,  empowered  to  view  the  infide  of  every  houfe  io 
the  parilb.    But,  upon  the  Revolution,  by  ^at.  1  tF. 

M.  Ji.  I.  f.  10,  hearth-money  was  declared  to  be 
"  not  only  a  great  oppreflion  to  the  poorer  fort,  but  a 
badge  of  flavcry  upon  the  whole  people;  expofing  every 
man's  houfe  to  be  entered  into,  and  fearchcd  at  pleafure, 
by  perfons  unknown  to  him ;  and  therefore,  to  errft  a 
lading  monument  of  their  Majellies*  goodnefs  in  every 
houle  in  the  kingdom,  the  duty  of  hearth-money  was 
taken  away  and  aboliChcd.'*  This  monument  of  good- 
nefs remains  among  us  to  this  day  ;  but  the  profpeCt  of 
it  was  fomewhat  darkened,  { fays  £/iri:i/?£ji/,)  when,  in 
fix  years  afterwards,  by  fiat.  7  fV.  3.  t  18,  a  Tax  was 
laid  upon  all  houfes  (except  cottages)  of  2/.  now  ad 
vanced  to  j*.  fer  anattm  ;  and  a  'I'ax  alfo  upon  all  win- 
dows, if  they  exceeded  nine,  in  fuch  houfe.  Which  rates 
have  been,  from  time  to  time,  varied,  being  now  cx- 
tcflded  to  all  Windows  exceeding  fix ;  and  power  is 


given  to  farvL)'ors,  appointed  by  the  Crown,  10  infpc^ 
the  outfide  of  noufes,  and  alfo  to  pa&  through  any  houfe 
two  days  in  the  year,  into  any  court  or  yard,  to  iafpcd 
the  windows  there.  A  duty  from  6J.  to  u.  in  tho 
pound,  is  aifa  impofed  on  every  d.vcling  houfe  inha* 
bited,  together  with  (be  olficcs  and  gardens  thcreaiih 
occupied  (farm  Itoufcs  and  cottj^^es  excepted)  :  which 
duty,  as  well  as  the  former,  is  under  the  direction  of  tha 
Commtffioncrs  of  the  Land>fax.  See  1  dmm.  c.  8. 

The  Duty  impoicd  on  M  alb  Sehvants,  reumed  or 
employed  in  the  federal  capacities  fpeciAcally  mentioned 
in  the  Aaiute  lor  that  purpofe,  extends  tu  almoll  every 
fort  of  male  domctlic,  except  fuch  as  are  atlujHy  em- 
pioyed  only  in  hufbindry  ur  minufailuie.  This  is  under 
(he  nuRugemcni  ot  the  ContmilTioncrs  of  Laod>tax  and 
Window- tux. 

The  Revenue  artfing  from  the  doty  impofed  on  li. 
cences  to  Hacknby  Coachis  and  Chairs  inLehAm 
and  part*  adjacent,  is  governed  by  Commifiioners  of  iu 
«>wn,  and  is,  in  truth,  a  benefit  to  the  bubje^  :  For  the 
particuUrs,  lee  this  Dictionary,  title  CoaJui. 

The  Duty  on  Omccs  and  Pension  s  conHfls  of  an 
annual  payment  of  \s.  in  the  pound,  (over  and  above  all 
other  duties,)  out  of  all  falaries,  fees,  and  pcrquiiitcs  of 
O/Iices,  and  out  of  all  penlioni  and  gratuities  payable  by 
the  Crown,  exceeding  ico/.  per  atiamn.  I  his  highly  po- 
pular 1  axdtion  VI  .is  impofed  by  fiat.  3  i  Gta.  2.  £.  22, and 
IS  under  the  dirc^ton  of  the  Commiflioneri  of  Land  tax. 

For  the  further  particulars  relative  tu  the  above  Taxes, 
as  alfo  to  the  many  otheit  from  time  to  time  impofed,  ic 
will  be  necefiary,  for  every  peifon  iniereftcd,  to  refer  to 
the  fta-.utes,  by  which  they  arc  regulated:  And  it  may 
be  a  good  caution  not  to  truft  too  implicitly  to  Abridg* 
ments  or  tables  ;  which,  though  frequently  highly  ufciul, 
are  yet  inevitably  liable  to  miftjikct. 

It  is  confidercd  as  a  rule  of  conftruAion  of  Rcveoue- 
ads,  in  ambiguous  cafes,  to  leaa.in  favour  of  revenue: 
This  rule  will  be  found  to  be  agreeable  to  good  policy 
and  the  public  interefts;  particularly  when  it  is  conii- 
dcred  (tiat  dtiputei  as  to  ttie  meaning  and  ctTed  of  Reve« 
nac  moft  generally  arife  in  conlcquence  ot  attempts, 
often  wholly  unjuftifiable,  to  evade  them.  Beyond  this* 
which  may  be  regarded  at  cftabliftied  Law,  no  one  can 
ever  be  faid  to  have  an  undue  advantage  in  the  Courts 
of  Juftice.  See  1  Comm.  e.  S,  in  a. 

TAXATJO  BLADORUM,  A  Tax  or  impofition 
laid  upon  com .  CowilL 

Taxatio  NoRwiCEKsis.  Thc  valuation  of  ecde- 
fiaftical  benelices  made  through  evury  diocefe  in  EngJanJ, 
en  occafion  of  the  Pope's  granting  to  the  King  the  tenth 
of  all  rpirituals  for  three  years.  Which  Taxatton  was 
made  by  If'alter  Bilhop  of  Ngrivith,  delegated  by  the 
Pope  to  this  office  In  58  Hen.  III.,  and  obtained  tUl  the 
19  of  £Av.  I.  when  a  new  Taxation,  advancing  the 
value,  was  made  by  the  Biftiops  of  hineUjIfr  tad 
Linteia.  Cvwell. 

TaXERS,  Two  officers  yearly  chofen  In  Cantrip 
to  fee  the  true  gauge  of  all  weights  and  metffures ;  though 
the  name  took  rife  from  laxirg  or  rating  the  rents  of 
houfes,  which  was  ancienily  the  duty  of  their  offices. 

TAYLORS,  Cootra<±ts  entered  into  with  journeymen 
Taylors,  for  advancing  their  wages,  are  declared  void  ; 
and  Taylors,  in  Ltn<ioit,  giviag  greater  wages  than  al- 
lowed, ftiaU  forfeit  5/.  aod  journeymen  accepting  the 

lame, 


TAY 


T  E  M 


fftiM,  or  refufin^  to  work  for  the  fettled  ftatetf  wages, 
the  houri  appointed,  may  be  feni  to  the  Houfe  of  Cor- 
rcftion  for  two  months.  i£c,  Stat.  7  Gm.  i.  r.  13. 

By  Jlat.  8  Cr«.  3.  c.  17,  Certain  new  regulations  arc 
cflabtiihed  at  to  Mailer -Taylors  and  their  journeymen. 
Their  houri  and  price  for  working  arc  limited  within 
Lmfen  sod  five  miles  thereof.  The  JuHicei  are  em- 
powered to  call  witncflVs  before  them  on  fufptcion  that 
the  regulation  is  broken  through. and,  on  convidion,  to 
commit  the  offenders.  Alio  the  Quarter  Sellions,  in  Lea- 
^hnt  arc  enabled  to  make  new  rcgutatinns.  if  rcqutfite,  as 
to  wages  and  hours  of  work.  Maftcrj,  within  the  limiti, 
employing  men  out  of  the  limits,  to  evade  the  a^,  are 
to  forfeit  500/.  a  moiety  to  the  King,  the  other  to  the 
informer.  Sec  alfo  title  Button* . 

TKA.  A  picafant  lort  of  liquor,  now  much  ufed  in 
England,  and  introduced  from  Cbina  and  the  Eaji  Indiftt 
being  made  of  the  piodu£l  of  a  Otrub  growing  in  thole 
parts :  It  feems  to  have  been  firlt  noticed  in  the  ftnt. 
12  Car.  2  r.  15.  It  now  forms  a  confidcrable  article  of 
commerce  u.idrr  the  direction  of  the  Baji  InJia  Com- 
pany. By  the  Conl'olidation  A>it,  fiat.  27  Ceo.  3.  r.  13. 
It  is  liable  to  a  duty  of  5  per  ttnt.  on  importation.^ 
Dealers  in  Tea  mull  take  out  an  annual  licence. --And 
various  (latutci  have  been  pafTed  to  guard  againll 
frauds  in  fmuggling  this  article  ;  to  regulate  its  import- 
ation and  cxportatiott ;  and  to  prevent  frauds  in  mixing 
It  with  prejudicial  drugs,  \Sc.  trV. 

TEAM  i  J  HE  AM  E,  From  the  Sax.  Tyman,  pro- 
pagertt  to  Teem  or  bring  forth.]  A  royalty  or  privilege 
granted  by  the  King's  ch>irier  to  the  Lord  of  a  Manor, 
for  the  liaviog,  rellraining  and  judging  of  bondmen  and 
villeins,  with  their  children,  goods,  and  chattels,  is'c. 
GiaHvil,  Ith.  ^.  c  2. 

TbCHNICAL  WORDS,  in  rndiamenti ;  Sec  title 
Indi^lmtKti  \\\ .  Sc-e  aKo  lilies  CtHveyaiict,  S:c. 

TEDiNG  PENNV*  ;  Tah:»n  ptnny^  Vttl,v.g  ptany,  A 
fmall  duty  or  payment  to  the  Sheriff* from  eacn  Tiitiing, 
towards  the  charge  of  keeping  courts.  Wr.  from  which 
fome  of  the  Religious  were  exempted  by  charter  from 
the  King.   Chart.  Htm  I. 

'JKiiiSAGh,  From  Sax.  Tymn^  to  inclofe  or  Oiut  ] 
Is  ufed  in  many  parts  of  Bagiand  for  wood  for  fences 
and  inclofiircs. 

TEINLAND,  7ahland.  or  TbaiHlanJ \  See  Thatu- 
Land. 

TELLER.  A  conliderable  o.'Hccr  in  the  Exchequer, 
of  which  officers  there  are  four;  whofe  office  is  to  re- 
ceive all  money  due  to  the  King,  and  to  gtve  the  Clerk 
of  the  I'clls  a  bill  to  charge  him  therewith  :  They  a'fo 
pay  to  all  pcrfons  any  money  payable  by  tlie  King,  and 
make  weekly  and  yearly  books  of  their  receipts  and 
paymenu,  which  they  deliver  to  the  Lord  Treafarer. 
Scetitlfs  Exckf^yer\  Ac  cov  ms,  Pu6lie. 

TELLIGKAPHI^,  From  Sax.  TeJIan,  dt'etrt,  Gr. 
r^Qpi.,  ScrtU;  quafi  a  telling  any  thing  by  writing.] 
Written  evidences  of  things  paft.  Blount. 

TELLWORC,  That  work  or  labour  which  the  tenant 
was  bound  to  do  for  his  Lord,  ^qt  a  certain  number  of 
days  i  from  the  S-axcn  word  Taillaitt  numerare,  W  nwrf, 
opus.  Tlcm.  Ann  1564. 

TF.MENTALE  or  TENEKIENTALE,  A  tax  of 
two  (hillings  upon  every  p[ough-land.  i/a*.  Htji./.j^x^. 
A  Bccennary.  Ug.  £J.  Csnf. 


TEMPLARS,  or  KNIGHTS  or  the  TEMPLE. 

Timpiarii.}  A  religious  order  of  Knighthood,  inflituted 
about  die  year  1 1 19,  and  ia  calht^d  becaufe  they  dwelt  iti 
part  of  the  buildings  bctor^ging  to  the  Temple  at  Jtru'- 
falm,  and  not  far  from  the  frpulchre  of  our  Lord.  They 
entertained  Chridian  lir^ngers  and  pilgrims  charitably, 
and  in  their  armour  tei  ihcm  through  the  Hcly-L^nJt  to 
view  the  facred  mooomcots  of  Cnrilbanity,  without  fear 
of  infidels  j  for  at  firll  their  profiflion  was  to  defend 
iraveltcrs  Irom  highwaymen  and  robbers.  This  order 
continuing  and  increaftn;  for  near  two  hundred  years, 
was  far  fprcad  in  ChrijitHcnm,  and  p.irticularly  here  in 
England.  Hut  at  length,  iome  of  them  at  'Jtrujaltm  fall- 
ing away  (as  fome  authors  rv-port)  to  the  Saracens  from 
Chriftiamty,  or  rather  bccaufe  they  grew  too  potent  and 
rich,  the  whole  order  was  fuppreffed  by  Cltntnt  V.,  am* 
1 107.  by  the  Council  of  Fttnna  1312;  and  their  fubHinc; 
given  partly  to  the  Knights  of  St,  John  of  Jerufalem,  and 
partly  to  ether  Rcligiout.  Cajfan  deChnaMundi,  par.^. 
CoH^d-  4.  Tbefc  flourifhcd  here  in  England  from  the 
lime  of  Henry  U  ,  till  they  were  fcpprcffed.  They  had 
in  every  nation  a  particular  governor,  whom  BraSsn, 
Ub.  I  tap.  10,  calls  Magiflrmm  Militi<r  Tenipli.  The 
Mailer  of  the  Temple  hetc  was  fumm  ncd  to  ^'arliament, 
49  M  3.  CT.  II.  im  Scbtdttla.  And  the  chief  Miniftcr  of 
the  Temple  Church  in  Louden,  is  fliU  zAhi  Maftc-r  the 
l  emple.  ihcfe  Knights  read  Mr.  D  gdalt't  Anu- 
qutises  of  War^i(kp}%re.  fol  706.  In  ancient  records 
they  ivcre  alfo  called  Fratrei  Mihtia  TempU  Sshmonis, 
Men  Angl.  t\.  j^^,  b.  About  nine  yeart  jftci  their  in> 
flitutton,  they  were  ordered  by  a  Council  held  at  Triert, 
to  wear  a  white  parment ;  and  afteiward  ,in  the  pon- 
tificate of  Hope  Eugenius,  they  wore  a  red  crofs  on  their 
garment!.  T'lc  rempk-;.  which  we  now  call  the  Inns 
of  Court,  w.ts  the  pUce  uhcre  they  dwelt,  and  in  the 
Middle  Temple  the  King*$  trrafure  was  kt'pt.  Cvwell, 

1  Tempi  »rs'  laod  (hall  be  forfeit  forereflin^  their  croflcs, 
fiat.  tFeJIrn.  2  ;  13  Edijj.  i,  e.  33.   The  jurildidion  of 

!  ttie  confervators  of  their  privileges  reftraincd,  fiat, 
If'tjlm.  3,  13  Edw.  I.  f.  43.  The  lands  of  the  Templar* 
given  to  the  hofpiials  of  Jerujaiem,  fiat,  dt  lerr,  temp' 
17  Ediv.  z.  fi.  3 

TEMPLE.   DugdaU  and  S/cw  both  tell  ui  that  the 
Temple  in  LonJoa  is  a  pl.ice  of  privilege  fnjm  arreHs. 
by  the  grant  of  the  King  ;  but  this  h^ih  been  denied 
by  the  Court  of  ^.  ^.  Dugd,  ^xy  ,^10  ;  ^Saik.  Rtp. 
Sec  title  Amft. 

TEMFOKALTIES  OF  BISHOPS,  The  Jay-re- 
vcnues,  lands,  tenements,  and  lay-fees  belonging  to  the 
fee  of  Bifhrtps  or  Archbiihops,  as  they  are  barons  and 
Lords  of  Parliament;  (including  their  Baronie*  )  All 
things  which  a  Bilhop  hath  by  livery  from  the  King, 
as  manors,  lands,  tithes,  \Sc.  i  Rol.  Abr.  881  : 
1  Comm.  c.  S,  It  was  a  cuftom  formerly,  tSat  when 
Bithops  received  from  the  King  their  Temporalties,  they 
did  by  a  folrmn  form,  in  writing,  renounce  alt  right  to 
the  fame  by  virtue  of  any  provifion  from  the  Pope,  ar>d 
ac!tnn«Iedged  the  receipt  of  them  only  from  the  King  ; 
which  cuHom  cnunued  from  the  reign  of  Ediv.  I.  to 
the  time  of  the  Reformation  :  .And  this  praAice  began 
by  occafionof  a  Bull  of  Pope  Gregory  VIIl-,  wherein  he 
conferred  the  See  of  IVoraficr  on  a  ccrt.iin  Biftiop,  and 
committed  to  him  adnimfiratisnem  Jpintuedium  iJ'  ttmpi^ 
raliua  ep:j}epatuj  fr^tdiQ*,  Anno  31  1. 


The  caOody  of  thcfc  Temporalucj  U  fl*tc<J,  by 
Slackjictie,  as  part  of  tlic  King'i  ordinary  revenue :  (See 
title  King,  V.  4.).l  his  upon  the  vacancy  of  the  Bilnop- 
ric,  is  iniRicdiatc'ly  tbe  ri^ht  of  tlte  King,  ns  X  con. 
fcqtiCQce  ot  hij  prc:ogaUve  m  church  matters  ;  whereby 
he  is  contidcrcd  at  the  founJcr  of  all  Archblfboprip 
and  EiOiopiiC",  lo  wLom  dulnj;  ilic  vacancy  ihey  re- 
vert. And  for  the  farm;  rfiion.  before  the  difli>Iution  of 
Abbffys»  the  King  had  the  coHody  of  the  Tinipoialiics 
of  all  fuch  Abbeys  ar.d  Priories  as  wrre  of  Royal  fuiind^- 
cion,  (but  not  of  thofc  founded  by  Sobje^iJ  on  the  death 
of  the  Abbot  or  Prior.  2  !nj!.  i;.  Ariothcr  rcafon  rray 
alfo  be  gtvm»  why  the  policy  cf  the  Law  hjth  vcftcJ 
this  cullcdy  in  the  King  ;  bccaufc  is  the  fuccedor  ii  not 
known,  the  Ur.ds  and  polTrflion  of  (he  See  would  bcli  iUe 
to  rpoit  and  devnnation,  if  nocnc  had  a  property  therein. 
1  here  fore  the  Law  has  given  the  King,  not  the  Tempo- 
rallies  themfclvcs,  but  the  cutlody  of  the  Temporaliies, 
ull  fuch  time  es  a  fucccilbr  n  appointed  ;  uich  power  of 
talvirp  to  himfelf  all  the  intermedi.^ie  rrcfit:,  without 
any  account  of  the  fuccefTor  ;  and  with  the  right  of  pre- 
senting, (which  the  Crown  very  frequently  c.\ercifci  ) 
to  fuch  benefices  and  other  preferments  as  U\\  within  the 
time  of  vacation.  Sra.',  ly  E  z.Ji.i.c.  14: /.  A'.fi.  ja. 
This  revenue  ii  of  (o  high  a  nature,  that  it  could  not  be 
granted  out  10  a  Subjcft,  before,  or  even  after,  it  accrued: 
liui  by  /lot.  14  EJv.'.  yji.  4.  a.  .\,  5,  the  King  may, 
after  the  vacancy,  leafc  the  Temporaitics  to  the  Dean 
and  Chapter  ;  faving  to  himftilf  all  advowfons,  cfcheats 
and  the  like.  Oar  ancient  Kings,  and  particularly 
It'ifliom  Rufui,  were  not  only  remarkable  for  keeping 
^  the  Bilhopncs  a  long  time  vacant,  for  the*  I'skc  of  en- 
joying the  Tcmporalijes,  but  alfo  committcrd  hornbli: 
walle  on  the  woods  and  other  paru  of  tbe  eiUte  ;  and  to 
crown  all,  would  never,  when  the  See  was  filled  up, 
ftorc  to  tbe  Bilhop  his'  Temporaitics  again,  unlefs  he 
purchafed  them  at  an  exorbitant  price.  To  remedy 
which.  King  Htnyy  1.  granted  a  charter  at  the  beginning 
of  his  reign,  promifing  nriihcr  to  fell,  nor  let  to  farm, 
nor  take  any  thing  from,  the  domains  of  the  Church,  till 
the  fuccclTor  was  inft  illed.  Af:d  it  was  made  one  of  the 
articles  oi  the  (>rcatCiiarier,  that  no  wallefhould  be  cum-  . 
mittcd  in  thcTcmporalties  of  Biihoprio,  neither  ihouid 
the  cudody  of  them  be  fold.  Siat^  g  H.  y  c.  The  fame 
is  ordained  by  the  Jlat.  U'efim,  I ;  3  £.  .  r.  a  1  ;  and  the 
Jiat.  \.\EJ'w.  yfi'\.  r- 4»  (which  permit*,  as  »e  have 
fern,  a  leafr  16  the  Dean  and  Cnapler.)  is  ftill  more  rx- 
plicit  in  prchibiiing  the  other  cxaiHons.  It  was  alfo  a 
frequent  abufe,  th:it  the  King  tvoutd,  lor  irtflirg  or  no 
caufcs,  fcize  the  Temponltics  of  BlOicps,  even  during 
their  llve»,  into  bis  own  hands :  But  this  is  guarded 
againll  by  j}at.  1  £Au.  \.fi.  x  e.  2. 

This  revenue  of  the  K'og,  which  was  formerly  very 
confiderable.  Is  now  by  a  cutlomary  indulgence  almofl 
reduced  to  nothir"  :  For,  at  prcfctit,  as  foon  as  thr  tew 
Bifhop  is  conCt'crated  and  confirmed,  he  ufuiUy  receives 
the  rcAitution  of  bit  Temporaitics  quite  entire,  ard  un- 
touchr-d,  from  the  K'ng  ;  and  at  the  fame  lime  does 
homige  to  his  Sovereign  ;  and  ihro»  and  not  fopncr,  he 
has  a  fee  limple  in  his  E  Ihopric,  and  may  maintain 
an  a.'Xioii  fur  the  prcfiiii.  1  67,  341.  See  1  Cemm. 
g. 

TEMPT.ATIO  o«  TENTATIO,  A  trU!  orprcof. 

Cier:.  10  F(f.  I. 


TEMfUS  PESSONIS,  Mafl-time  n  the  Forcft, 
which  is  from  about  Mi<heulmaj  to  St.  MartiH*$  Daj, 
l>svrtr.btr  1 1 . 

lEMPUS  PINGUEDINIS  ET  FIRMATIONfS; 
Tlte  feafoa  of  kiliiog  the  buck  and  the  doe.  MS, 

T«mp.  n.  3. 

TF.NA,  A  coif  worn  by  Ecclefi allies.  C^»nc,  Lan- 

htth.  iftr.o  izii. 

TLN  ANCiES.  Houfcs  or  places  for  habitation,  keM 
j  of  another.  Stat.  23  £/rz.  c,  4. 

ThN-^N  T,  Timtr.t.  from  the  L2X.  ttHere,  10  hoW.) 
One  that  holds  or  pciTcfTes  lands  or  tent^ment*  by  any 
kind  0/  title,  either  in  fee,  for  life,  yc^rs,  or  at  wiil. 
The  word  in  Law  is  ufed  with  divers  additions;  thm, 
Tcna;it  in  d^wer,  i;  Hic  that  pafTcfTes  l«nd  by  virtue  of 
her  dower.-~Tena.it  by  fl.itu:c->mcrchant,  he  that  holds 
land  by  virtue  of  a  ftatute  forfeited  to  him. — Tenant  in 
frank  marriage,  he  that  holds  Kinds  or  tenements  by 
virtue  of  a  gilt  thereof  mad;  to  him  cpon  marriage  bc' 
iwccn  him  and  his  wife. — Tenant  by  the  curtefy,  he  that 
holds  for  his  life,  by  reafoo  of  a  child  begotten  by  him 
of  his  wife,  being  an  inheritrix,  and  born  alive.— Te- 
nant by  W-fj//,  that  hold?  by  virtue  of  the  writ  called  an 
EUgit. — Tenant  in  mortgage,  that  holds  by  means  of  a 
mortgage. — Tenar.t  by  the  verge  in  ancient  demtfne, 
who  is  admitted  by  the  rod  in  the  Cauri  of  Ancient 
Demefne. — Tenant  by  copy  of  court-roll,  who  is  ad- 
mitted tenant  of  any  lands,  t^e.  within  a  manor,  which, 
timeout  of  mind,  bad  been  demifable  according  to  tbe 
cudom  of  the  manor.— Tenant  by  charter,  that  holdeth 
by  fecffmect  in  writing,  or  other  deed. — 1  here  were 
alfb  Teiiiots  by  Kiighcs-fervicc,  Tenant  io  burgage, 
Tenini  in  focage.  Tenant  in  frank-fee.  Tenant  in  vil- 
leinage :  So  there  is  Tenant  in  fea-iimp!c  ;  Tenant  in 
fee-uil;  Tenant  at  the  will  of  the  Lord,  according  to 
the  cuftocn  of  the  manor  ;  Tenant  at  *vill  by  the  Com- 
mon Law  ;  Tenant  open  fufTerasce;  Tenant  of  ellate 
of  inheritance ;  Tenant  in  chief,  that  holdeth  cf  the 
King  in  right  of  his  crown  ;  Tenant  of  the  King's,  he 
that  holds  of  the  pcrfon  of  the  King,  or  has  fome  honour ; 
very  Tenant,  that  holds  immediately  of  his  Lord,  Kticb. 
f^l.  99.  ;  Tenant  peraraiL 

So  there  arc  a'fo  juint- tenants,  that  have  equal  right 
in  lands  and  tenements  by  virtue  of  one  title  ;  Tenant* 
in  common,  t!ut  have  equal  right,  but  hold  by  divers 
titles ;  particular  Tenant,  as  Tenar.t  for  years,  for 
life,  i^c.  that  holds  only  for  his  term  ;  fole  Tenant,  he 
that  hath  no  other  joined  uitb  him  ;  (er;ral  Tenint,  as 
oppofire  to  Joiiit-icoant,  or  Tenant  io  comnoon. 

So  there  is  Tenant  10  the  pr^cipt^  in  cafe  of  Fines 
aad  Recoveries  ;  Tenant  i  i  demefne,  which  is  he  that 
holdeth  the  demefnrs  of  a  manor  fbr  a  rent,  without 
fervicc  ;  Tenant  on  fervice,  he  that  holdeth  by  fervice; 
ferisnti  by  execu:ion,  ih«  hold  Imds  by  vireoe  of  an 
exircutioi)  upon  j  .y  llatutc,  recognizance,  X£i.  with 
divers  others.  Ccti<!/  See  this  Dift.  under  the  feveral 
titles  relative  to  the  ciia:cs  of  fuch  Tenants  ;  and  this 
Dift  title  Tt>i4re.  ■  . 

'I'cNAKTs  IK  CoMUOM,  Are  fuch  as  hold  by 
feverjl  and  diilind  cities,  but  by  unity  of  polTertion  ;  br*- 
caufe  none  knowcth  his  own  fcvcriliy,  and  xhrreforc 
they  all  occupy  pr^ir-ifcooufly.  lit.'.  ^  19*.  Thii 
tenancy  therefore  hippen<,  where  there  ii  a  unity  df 
pofTclTioa  merely,  bJi  perhaps  an  ent're  dilution  of 

hitetcil, 


iittereft,  of  title,  and  of  time.  For,  if  there  be  two 
I'cnaiits  in  Commoo  of  lunds.  one  may  holJ  his  part  in 
fee  fimpic,  the  other  in  tail,  vr  for  life  ;  fo  that  there  is 
no  nccefTary  unity  of  intercft  :  One  may  hulJ  by  dcfcrnt. 
the  other  by  purchafe  ;  or  the  one  by  porchafe  from  ^  , 
the  other  by  purchaie  from  U.  ;  fo  that  ;hcre  is  no  unity 
of  title  :  One's  cllaio  may  have  been  veiled  fifty  years, 
the  other's  but  yeAcrcUy;  fo  there  is  no  unity  of  time. 
The  only  unity  there  n,  is  that  of  pofl'cflion ;  and  for 
this  LhtUttn  gives  the  true  reafon»  becaitfe  no  man  can 
certainly  lell  which  part  is  his  own  :  othcrHife,  even  this 
would  be  foon  dcllroycd.  i  Comm.  <.  iz. 

Tenancy  in  Common  may  be  created,  either  by  the 
dellrudVion  of  t^o  elUtes,  in  joint-trnancy  and  co-par- 
cenary, Or  by  fpecial  limitation  in  a  deed.  By  tlicdc- 
ilru&hon  of  the  tivo  eflates,  mentioned,  is  intended  fuch 
dedrudion  as  does  not  fever  (he  unity  of  poITellion,  but 
only  the  unity  of  title  or  ir.tercll  :  As,  if  one  of  two 
joint-tenant*  in  fee  alienes  hit  ellatc  for  the  life  of  the 
alienee,  the  alienee  and  the  other  joint-iensnt  are  Tcnints 
in  Common  ;  for  they  now  have  fevcral  titles,  the  other 
joint- tenant  by  the  original  grant,  the  aliente  by  the  new 
alienation  ;  and  they  alfo  have  feveral  intereU.*,  the  for* 
nier  joint-tenant  in  fee-fimple,  the  alienee  for  his  osvn 
life  only.  Lttt.  ^293. — So,  if  one  joint-icrini  gives  his 
part  to  A.  in  tail,  and  the  other  givo  his  to  U.  in  tail,  the 
dooeet  are  I'enants  in  Cnmtnon,  as  holding  by  different 
titles  and  conveyances,  httt.  S  192.— If  one  of  two  par- 
ceners  alienes,  the  alienee  and  the  remaining  parcener 
are  Tenants  in  Common  ,■  bccaufe  they  hold  by  different 
titles,  the  parcener  by  defcent.  the  alienee  by  purchafe. 
Liii.  *f  309. — So  likewifc,  if  there  be  a  grint  to  two  men, 
or  two  women,  and  the  heirs  of  their  bodies,  here  the 
grantees  fh^ll  be  joint-tenaois  of  the  life  cAate,  but  they 
fhati  have  fevcral  inheritances;  becaufe  they  cannot  poi- 
fibly  have  one  heir  of  their  two  bodicf,  ai  might  have 
been  the  cafe  had  the  limitation  been  to  a  man  and  a 
woman,  and  the  heirs  of  their  bodies  begotten  :  And  in 
this  and  the  like  cafes,  their  iH'ues  Hiall  be  Tenants  in 
Common  ;  bccjufc  they  mufl  claim  by  difl'crcnc  titles, 
one  as  heir  of  A.^  and  the  other  as  heir  of  B.  ;  and  thofe 
too  not  titles  by  purchafe,  but  defcent.  See  Litt.  \  x8^. 
In  Ihort,  wherever  an  eftate  in  joint  tenancy  or  copar- 
cenary is  dilTolved,  To  that  there  be  no  partition  made, 
but  the  unity  of  pofTeflion  continues,  it  is  turned  into  a 
Tenancy  in  Common,  z  Ccmm.  t.  iz. 

A  Tenancy  in  Common  may  alfo  be  created  by  ex- 
prcfs  limitation  in  a  deed  :  But  here  cate  mufl  be  taken 
not  to  infert  words  which  imply  a  joint  ctt.ite  i  and  then 
if  hinds  be  given  to  two  or  more,  and  it  be  not  joint- 
tenancy,  it  muft  be  a  Tenancy  in  Common.  Land  given 
to  two,  to  be  holdcn  the  one  moiety  to  one,  and  the  other 
moiety  to  the  other,  is  an  Kllate  in  Common  ;  and,  if 
cne  grants  to  another  half  his  land,  the  grantor  and 
grantee  are  alfo  Tenants  In  Common:  Becaufe^  joint- 
lenants  do  not  take  by  dlltinO  halves  or  moieties;  and  by 
fuch  grants  the  divifioo  and  feveralty  of  the  ellate  is  fo 
plainly  exprefTcd,  that  it  is  impoHible  they  ftiould  take  a 
joint  interell  in  the  whole  of  the  tenements.  Butadevife 
CO  two  perfons  to  hold  jointly  and  fcverally,  has  been 
held  to  he  a  joinc-tcnancy  ;  becauic  that  is  necefTarily 
implied  in  the  word  •*  jointly;"  the  word  "  fcverally" 
perhaps  only  implying  the  power  of  partition  :  And  an 
rftate  given  to  //.and  J?.,  tqually  to  be  divided  between 
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them,  though  in  deeds  it  iucli  been  faid  to  be  a  joint- 
tenancy,  (tor  it  implies  no  more  than  the  L:*.w  has  an- 
nexed 10  that  eftate,  avz.  divifibllity,)  yet  in  wills  :t  is 
certainly  a  Tcr.aocy  in  Common  ;  bccaufe  the  derifor 
may  be  prcfumed  to  hnvc  meant  what  is  mo&.  beneficial 
to  both  the  devifees,  though  hi5  meaning  is  iinperfciUy 
exprefTed.  See  I  E<j./fh.  Z91  :  i  P.  H'mi,  17  :  iRtp.  39  ; 
1  i'tnt.  }z.  And  this  nicety  in  the  wording  of  giant:> 
makes  it  the  moft  ufual  as  well  as  the  fafell  way,  {in  them 
as  well  as  inW  ills,)  when  aTenancy  in  Common  tv  mear.t 
to  be  created,  to  add  cxpiefs  words  of  exdufion  a^  well 
as  defcription,  and  limit  the  cAate  to  A.  and  B.»  to  hold 
as  Tenants  in  Common,  and  not  as  Joint-tenants. 

It  is  noticed  tinder  title  Jcin{.tfita*:ii,  that  their  tenore, 
though  formerly  favoured  in  Law,  is  now  confidered  4s 
odious.  In  conlequence  of  this,  ll'tUs,  the  cxprdfi^ns, 
fruallj  10  J:viJeJ,  f^n  and  f^art  ah.ktt  rt/ft^i'vcly 
Ifftwetm  amd  arxingfiy  have  been  held  to  create  a  'J'enancy 
in  Common,  z  Atk.  121  :  2  Bro.  C.  R.  :  t  ^. 
H'rni,  14.  And  there  feems  but  little  doubt  that  tHe 
fame  conftruftton  would  now  be  put  even  upon  the  iv^rd 
/cvtraUy  :  But  thefe  words  ccruinly  are  only  evidence 
of  intention,  and  will  ntH  create  a  Tenancy  in  ComRSOf>, 
where  the  contrary,  from  the  Other  parts  of  the  wil!, 
appears  to  be  the  manifefl  intertion  of  the  tedatof. 

yBro.C.  /f.  215, 

The  word5,  tqvally  to  kt  di  vidrd^  mike  a  Tenancy  tn 
Common  in  furrenden  of  copyholds*  and  alfo  in  deeds 
which  deiive  their  operation  from  the  Itatute  of  Ufet. 
I  P.  If'mt.  14  :  I  tf  il/.  341  :  a  ft/.  Z57.  And  though 
it  ha>  formerly  been  fuggellcd  (lee  i  f//.  i6j  : 
I  yr/.  2J7,)  that  thcfe  words  arc  not  fuflficient  to  create 
3  Tenancy  in  Common,  in  Common  Law  conveyanceii 
yet  there  feems  but  little  doubt  that,  in  fuch  a  cafe,  no- 
thing but  invincible  authority  would  now  induce  (he 
Couru  to  adopt  that  Dpinion>  and  to  decide  in  favour  6f 
a  Joint-tenancy.   2  Comm.  c.  iz.  f,  194,  n.  See  title 

As  to  the  incidents  attending  a  Tenancy  in  Common  : 
Tenants  in  Common  (like  Joint-tenants)  are  compel- 
lable by  ftatute  to  make  partition  of  their  lands;  which 
theywerenot  at  Common  Law.  See  title  Jem/  ttmamtiUl, 
They  properly  take  by  dillinA  moieties,  and  have  no 
entierty  of  interell ;  and  therefore  there  is  no  furvivor- 
(hip  between  Tenants  in  Common.  Their  other  inci- 
dents are  fuch  as  merely  arifc  from  the  unity  of  pofTef- 
fion;  and  arc  therefore  the  fame  as  appertain  to  Joiirt* 
tenants  merely  upon  that  account :  Such  as  being  lia- 
ble to  reciprocal  adions  of  walle,  and  of  account,  by 
the _^an.  ff'ifim.  2.  t.  zz  :  ^A»m.  t.  16. — For  by  the 
Common  Law,  00  Tenant  in  Common  was  liable  to  ac* 
count  with  his  companion  for  embezzling  the  prohts  of 
the  ellate  ;  though,  if  one  actually  turns  the  other  out  of 
poflcffion,  an  adtion  of  eje£tmeni  will  lie  againfl  him. 

1  Jfjji.  199,  2CC.    See  2  Conm.  c.  XL. 

Adverle  poffeflion,  or  the  uninterrupted  receipt  of  the 
rents  and  profits,  is  now  held  to  be  evidence  of  an  ac- 
tual oufler.    And  where  one  Tenant  in  Coirrion  ha' 

I  been  in  undillurbed  polTefEon  for  20  years,  in  ar  ejef:. 

,  ment  brought  againll  him  by  the  Co-tcranr,  the  jury 
will  be  direiled  to  prefume  an  aAu::1  ouHer,  ar.d  coo- 

'  fcquenilyto  6nd  a  verdiS  forthe  dcferdari.  Cscv/k.^i-. 
As  for  iither  incidents  of  Joini  teiiar^i?,  which  arije 

'  from  the  privity  of  title,  or  the  unior  and  entie-tv  of 
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iotereft,  (fuch  as  joiniog  or  being  joined  in  a^lians,  unlcfs 
in  the  cafe  vthere  fome  entire  or  indivifibie  chin^  is  to  be 
recovered,)  ihei'c  are  no:  applicable  to  Tenants  in  Com- 
mon, who(e  iutereiU  are  di!lintt>  and  ivhofe  titles  are  not 
joint  but  leveral.  Litt,  §311:  i        197 :  2  Csmm.  c.  1 2. 

Ellates  in  Common  can  only  be  dtlfolved  tuo  ways  : 
1.  By  uniting  all  the  titles  and  intcrefls  in  one  Tenant,  by 
purchafc  or  otberwit'c ;  which  brings  t'ne  whole  to  one 
fcveralty  :  By  making  partition  between  the  fevcrat 
Tenants  in  Common,  which  gives  them  all  refpeftivc 
feverakies.  For  indeed  Tenancies  in  Common  differ  in 
nothing  from  fole  eAates,  but  merely  in  the  blending  and 
unity  of  poffel&on.  As  to  Tenancy  in  Common  of 
things  perfonal.  fee  title  Jeint-ienancj  m  Things  ftrjhnal. 

T£ND£,  l  o  tender,  or  offer  :  it  is  mentioned  in 
our  cid  books  ;  as,  to  rend  a  travcrfe,  an  averment,  ISc 
£ritteit,  <.  76  :  StaunJf,  Prar9».  16. 

TENDER,  Fr.  T(itJrt.'\  Tne  ofFcring  of  money  or 
•ny  other  thing  in  fatisfavlioo  ;  or  circumlpcclly  to  en- 
deavour the  performance  of  a  thing  :  as  a  Tender  of 
rent  is,  to  olfcr  it  at  the  time  and  place  when  and 
where  it  ought  to  be  paid  :  AUb  it  is  an  afl  done  to 
fave  the  penalty  of  a  bond  brfore  ai^ion  brought,  l^e. 
Titrms  de  Lty  557.  See  titles  PleaJingj  particularly  I.  4  ; 
hUntj  into  Court,  As  10  Tender  of  rent,  fee  title  Renn, 

There  arc  feveral  ftitutes  which  authorire  a  TirJtr  of 
^mendjt  where  otherwise  it  would  not  have  been  allow- 
able. As fai.  1 1  Gto.  2.  c.  19.  §  20,  in  cafes  of  diitrefs 
for  rent. — Stat.  17  G«.  2.  c.  38.  §  lO,  in  cafes  of  dillrefs 
/or  poor's  rates.— ^.'13/.  24  Gto.  z.  e.  44,  in  anions  againA 
Justices  of  the  Peace.— S/a/.  23  G*-». '3.  c.  70.  §  30,  in 
aflioos  agatnfl  Excifc  Officers:    And  Jlat.  i^Ceo.^. 

47-  S  3S>  '°  afUons  againfl  CuItom-IIoufe  Omcers, 

Tender  of  money  on  a  bond  is  to  be  made  CO  the 
perfon  of  the  obligee  at  the  day  appointed,  to  fave  the 
|ieniky  and  forfeiture  of  the  bond,  and  It  ought  to  be 
done  before  wiinefTes ;  though,  if  the  obligor  be  fued 
afterward*,  he  muft  flill  pay  it :  Bjt  if  the  obUgor  be  to 
do  any  collateral  thing,  or  which  is  not  part  of  the  obli- 
gation, as  to  deliver  a  horfe,  kjfc  and  the  obligor  oSet 
to  do  his  part,  and  the  obligee  refufeth  it,  the  condition 
is  performed,  ami  the  obligation  difcharged  for  ever. 
1  Jnji.  207,  208. 

By  jiat.  4^5  ^nm.  e.  16.  ^  t  z,  the  plea  of  /alrjit  pejl 
dicn  granted  to  an  aAion  on  bond ;  but  a  Tender 
and  rcfulat  of  principle  and  iniercA  at  a  fubfequcnt  day 
cannot  be  pleaded,  as  not  being  'A  ithin  the  equity  of  the 
ftatute  :  i'or  fuch  cor.liru>:l?on  would  be  prejudicial ;  as 
it  would  empower  the  obiigcr,  at  any  time,  to  compel 
the  obligee  to  lAke       nioncy  without  notice.  BuU. 

Si  f'rt    171  :  SfUcn'j  Pra^f.t  7fKdfr. 

If  ^  ,  H.t  and  C,  hive  a  joint  demand,  and  C.  hat  a 
fepantc  demand,  on  and  D.  otTers  v/.  to  pay  him 
both  the  debts,  which  X  rctufcs,  without  obje^ing  to 
the  form  of  the  Tciuicr,  on  account  of  hi*  being  only 
e,itii*ed  to  the  joint  demmd,  *>.  nuy  plead  this  Tender 
in  bar  of  aq  adion  Tor  the  joiiit  demand  ;  and  ihould  ftate 
it  a»  a  Tender  10  J.,  S  ,  ard  C.  3  7erm  R,/.  6S4, 

On  award,  iuak  tSs  defendant  Ihould  pay  morey  oq 
filch  a  day,  and  ut  fuch  a  place  ;  the  defendant  pleaded 
that  ht:  tendered  the  munsy  at  ih<:  day  a  d  pUce ;  and 
brcaute  he  did  no:  fei  torih  ihat  he  coniinned  there  reatjy 
to  pay  it  at  the  iniUni  of  the  day  till  ifter  fuA'fct- 
liog,  fj<.  It  vfii  hcU  ill.  2  Cre,  243. 


I     Every  Tender  at  the  Common  Law,  or  which  is  givea 
I  by  Aatute,  mull  be  made  before  the  writ  fued  i-uc, 
I      If  a  Tender  be  in  fafl  made  before  the  bringing  of  the 
I  a^ion,  though,  by  the  uji  of  the  writ,  it  may  appear  10 
I  have  been  afterwards,  (a>  if  Tcmicr  in  vacaiion  and  tt^h 
J  of  preceding  term,)  the  cxaft  time  when  the  writ  was  in 
faft  futd  out  may  be  lliewn  in  pleading,  or  fonietimcf 
given  in  evidence  contrary  to  ihe  tr^t:  Bui  if  a  bill  be 
hied  on  the  fame  day  the  I'endcr  is  made,  thoogh  fubfe- 
quent  thereto,  it  fcems  that  the  defendant  can  no  way 
avail  himfcif  by  pleading  the  prior  lender;  ai  there  ts 
no  fraflion  of  a  day  in  Lsw.  SccSelUn's  Frali.,  TtnJtr ; 
and  this  Diftionary.  titles  i'/ftfii'/ff^  ;  Latitat  \  Pretej}. 

A  right  to  damages,  on  account  of  the  non-paymeut  of 
a  debt,  or  non -performance  of  a  duty,  may,  after  being 
taken  away  by  a  Tender  and  refufal,  be  revived  again 
by  a  demand  fubfcquent  to  the  Tender  and  refufa! ;  a 
new  caufe  of  aflion  arifes  from  the  non- payment  or  non- 
performance thereof  opon  fuch  demand  :  And  therefore 
the  plaintitr  may  reply  fuch  fubfequenc  demand  and  re- 
fufal by  the  defendant,  which,  if  proved,  the  plaintiff  mufl 
have  a  vcrdicl.  Brc^vtl.  7  :  Jmfey,  K. 

In  cafe  of  a  plea  of  Tender  as  to  part,  and  ncyt-afampfit 
I  as  to  the  refidue,  and  the  iniie  on  the  Tender  being  found 
for  the  defendant,  the  balance  provtrd  is  under  40J.,  yet 
the  defendant,  though  within  the  juiifdi^ion  of  the 
County  Court  oi  MiJuU^'cx,  is  not  entitled  to  colls,  under 
Jjat.  23  Gto.  2.  c.  33.  %  19.  Nor  in  cafe  of  a  fct-off  hav- 
ing the  fame  effcfl.  Deug.  448  :  See  IfJt^ty.  K  B. 

Wherever  the  debt  or  duty  arifes  at  the  time  of  the 
contra^,  and  is  not  difcharged  by  a  Tender  and  refufal, 
it  is  not  enough  for  the  party  who  pleads  the  Tender^ 
to  plead  a  Tender  and  refufal,  and  Htnou  priji,  (that  he 
is  fiill  ready.)  but  he  muil  alfo  plead /fi;^;  tmf  s  />nji  (that 
he  was  always  ready),  Salk.  622  ;  12  MaJ.  ij': 
Carlo.  413.  In  what  cafes  Tender  and  refufal  ihall 
difcharge  the  debt,  fee  1  iFil/.  117, 

Every  rtrqaifite  which  is  in  a  particular  cafe  necefTary' 
to  the  validity  of  a  Tender,  mufi,  in  pleading  fuch 
Tender,  be  Ihewed  to  have  been  complied  wi'.h ;  elfc 
the  plea  is  not  good.  Soli.  674.    A  defendant  cannot-bc 
pe.'mitied  to  plead  «cj»  a£uv.;'jit  as  to  the  whole,  and  a 
Tender  as  to  part;  becaolc,  if  the  general  ifluc  be 
found  for  the  defendant,  it  will  appear  on  record  that  no 
debt  is  due,  though  fomething  is  admitted  by  the  de- 
I  (end.ani.  4  Tr  w  Rtp.  194.    But  a  Tender  to  the  whofe 
I  decIai.uion  is  good ;  and  it  is  nt'ual  to  plead,  as  to  ait, 
J  except  the  fum  tendered,  non  cj/umpjit  \  and  .is  to  that 
fum,  a  Tender.  And  a  defendant  may  plead,  rot  guiltv, 
and  a  Tender  of  amends,  in  irefpifi.  2  Bla^x  Rep.  1089: 
SflloK^j  Praa.    A  Tender  is  pleadable  on  a  ^itanhan  mt- 
I  ri///.  I  5;ra.  576:  ^fl/i. 622.  And  a  Tcndf  r  may  fae  plcad- 
'  ed  after  a  Judge's  order  to  plead  ifiuibly.  1  Buir.  59. 

To  an  avowry  for  rent,  the  plaintiff  in  replevin  may 
1  plead  a  Tender  and  refufal,  without  bringing  mofjcy 
;  into  Court;  bccaufc,  if  ;lie  dilbcfs  were  not  ^igh^^uIly 
taken,  the  defendant  muil  anfwer  ihr  plaintiif  his  da- 
mages. Salh.  5S4.   But  if  (he  diftreCi  were  rightfnllv 
taiten,  the  plaintitT  cannot  plead  Tender  of  rent  ar-ii 
colls  in  bar  of  an  avowry  for  rent  in  any  cafe,  unlefs  tne 
I  difVefs  was  made  ofcoro.grafSjfr'f.  growing  on  the  pre- 

i>  mifcs,  .md  then  fuch  plei  is  given      Jiat.  \  \  Oto  2. 
r.  19.  §9.    The  money' cannot  be  taken  out  by  the 
defendant,  though  he  has  a  vcrdift.  $tra.  1027. 
15  Ott 


T  K  N  D  E  R. 


TENOR. 


On  a  Tender  being  pletded,  and  the  money  pi'id  | 

into  Court,  the  pUintift*  replied  a  rubfcqiicnt  demind  lud 
rfefulal,  whertupon  ilfuc  being  joined  and  tried,  a  vcr- 
diil  was  found  for  the  dcfcndiot.  Whereupon  he  moved  I 
to  hive  the  money  p;tid  into  C'>urt  returned,  in  part  of 
hii  colls  ;  but  the  Court  was  of  opinion  it  could  not  be 
done.  IhrJxu.  206. 

Though  a  Tender  is  made,  and  the  plaintiff  rcfufc*  the 
money,  yet  ilie  Tender  caonot  be  pleaded  in  b^r  of  the 
{leiion,  cithei*  in  dtht  or  ajiimpjii,  but  in  bar  ofthe  damages 
only;  for  the  debtor  Ihall  ncvcrthclefs  pay  hii  debt. 
LJ.  Raym.  254. 

Theie  is  a  diftercncc  in  pleading  a  Tender  in  aflion 
of  debt,  and  in  aftion  on  the  cafe  :  In  an  aftion  of  debt, 
the  defendant  ought  to  conclude  his  plea  by  praying 
judgmem,  if  the  plaintiff  ouj^ht  to  have  or  maintain  his 
amnion  to  recover  anr  damages  againfl  him  ;  for.  in  this 
aAtont  the  debt  is  the  principal,  and  the  damages  are 
only  acceflary.  But,  in  a£umpjit,  the  damages  arc  the 
principal ;  and  therefore,  in  pleading  a  Tender,  the 
defendant  ought  to  conclude  his  plea  with  a  prayer  of 
judgment,  if  the  plaintiff  ought  (o  have  or  maintain  his 
a^ion,  to  recover  any  m<ivt  or  greaifr  damogti  than  the 
fum  tendered,  or  unv  damages  by  rcifon  of  the  non- 
payment thereof,  z  Zalk,  622  :  1  Lsrd  Raym>  254  : 
3  Salk.  3+4,  5. 

The  plaintiff  may  cither  admit  the  Tender  or  not : 
if  the  latter,  he  fhould  not  take  the  money  out  of  Court ; 
for,  by  talcing  it,  he  admits  the  fame  to  be  right,  and 
judgment  is  given  for  the  defendant  lo  go  quit  as  to  that 
plea  :  But  tf  he  admits  it,  and  goc;  for  further  damages, 
on  the  ground  that  the  Tender  was  not  futficient  to  cover 
his  demand,  he  may  take  the  money  out  of  Court,  enter  1 
an  acquittal  as  tn  the  Tender,  or  confcfs  the  fame  in  his  , 
replication,  and  proceed  on  the  general  iflue  for  the  re- 
fidue.  Ld.  Raym.  1774. — If  he  admits  the  Tender  and  1 
enters  an  acquittal,  without  going  for  further  damages, 
he  mud  pay  the  defendant  his  colls.  Barna  337.  Sec 
MUn's  Fraitiee,  Ttndcr.  | 

Tender  may  be  of  money  in  bags,  without  (hewing  1 
or  telling  it,  if  ic  can  be  proved  there  was  the  fum  to  be  j 
tendered  \  it  being  the  duty  of  him  that  is  to  receive  the  1 
money,  to  put  out  and  tell  it.  ;  Rtp.  115.  Though 
where  the  pcrfon  held  the  money  on  his  arm  in  a  bag, 
at  the  time  of  ofTeiing,  this  was  adjudged  no  good 
Tenders  for  it  might  be  counters  or  bafe  money. 
JVojj  74.  A  Tender  in  Bank-notes  is  fufficient,  unlefs 
the  creditor  exprefsly  refufes  to  receive  notes,  and  in- 
fifls  upon  cafh.  3  Term  Rtp.  5;^.  Sec  1  Burr.  459: 
a  Eq.  Ah.  319.  If  a  Tender  is  made  of  more  than  is 
due,  ic  is  good  ;  and  the  partv  to  whom  tendered  ought 
to  take  out  what  belongs  to  him.  ;  Rtp.  II4.  Tender 
of  the  money  it  rcquifite  on  contraAs  for  goods  fold, 
i^^,  to  eniiile  to  ailion  of  trover.  See  title  Trevtr. 
And  a  Tender  of  Stock  fold  for  fo  mucli  money,  if  it  be 
well  made,  though  not  accepted,  wilt  eniide  the  party 
lO  the  (um  agreed  to  be  paid.  3  Salk.  343  :  Stra  777, 
(^32.  See  title  Bond, 

TENEMENT,  Tenfmtnlum.^  Signifief  properly  a 
houfe,  or  homc-flall ;  but,  more  largely,  it  comprehends 
not  only  faoufcs,  but  all  corporeal  inheritances  which  are 
boUifi  of  another,  and  all  inheritances  ilTuing  out  of  or 
cxercifable  with  the  fame.   Co.  Lirt,  6,  19,  154.  A 


Tenement  may  be  faid  to  be  any  houfe,  land,  rent,  or 
other  I'uch  like  thing,  that  is  any  way  held  or  polTeft'ed  ; 
but  beiii^  a  «vord  o(  a  1-^rge  and  .imbiguoui  meaning, 
and  not  lo  certain  as  mclluage,  therefore  it  is  not  fit  to 
be  ufcd  to  exprefs  any  thing  which  rcqutrct  a  particular 
defcription,  s  Lt!L  Ahr,  566. 

Tenement,  in  its  original,  proper,  and  lci»al  fenff, 
fi^nifics  any  thing  which  may  be  hldtt,  provided  it  be 
ot  a  perirancnt  nature;  whether  it  be  of  a  fubllaniial 
and  fcnfihle,  or  of  an  unfublUntial  and  ide:tl  kind.  Tho& 
l'6truf»  Tenfftei/K/n,  Frank- tenement  oi  Freehold,  is 
applicable  not  only  to  lands  ar.d  other  folid  objedi.  bot 
alfo  to  ofiict^-v  rents,  common;,  and  the  like.  1  /r 6. 
And  as  lands  and  houfcs  arcTenemerts,  fois  an  advow-' 
fon  a  I'cnement  i  and  a  frarchife,  an  o!l:ce,  a  right  of 
common,  a  peerage,  or  other  property  of  the  like  un- 
fubftantial  kir.d,  arc  all  of  ilicm,  legally  fpcakiR|. 
Tcncmcou.  1  j/i/i.  19,  20.       .  . 

TENEMENTARY  LAND.  Ww  the  outland  cf 
manors  grloted  cut  to  lerants  by  the  Sax^  Thanef^' 
under  arbitrary  rents  and  fcrviccs.  S/iflm.  • 

FENEMENTIS  LKGATIS,  An  ancient'  wri't'," 
lying  to  the  city  of  Louden  or  any  other  Corporation,' 
(where  the  old  cuflom  was,  that  men  might  devifc  b^' 
will  lands  and  Tenements  as  well  as  goods  and" chattel*,) 
for  the  hearing  and  determining  any  cootrcvc:t)  touch- 
ing the  fame.  /?/^.  On^.  244. 

TENENDUM,  That  claufc  in  a  deeJ  wherein  x\e 
tenure  ofthe  land  is  created  and  limited.  The  officisbf 
a  ^'endidurrt  in  a  deed  i;,  to  iimit  and  apprint  the  tenur^* 
ofthe  land  which  is  held,  and  how,  and  of  whom  it  is  to 
be  held.  Before  the  ftatute  called  i^'ta  fmptorcj  trrra- 
rutr.t  iH  Ed.  \  ,  J}.  I,  the  Tintndum  was  ufuaily  of  the 
feoffor  and  his  hciri,  and  not  of  the  chief  Lord  of  the 
fee,  whereby  Lords  loft  their  efchcati,  forfeitures,  t^fj 
But  Gnce  the  faid  ftaiute.  the  TimrJum,  where  the  fce- 
fimple  palTes,  mufi  be  of  the  chief  Lord  of  the  fee,  by 
the  cuflom^  and  ferviccs  whereby  the  feofTor  held  ;  yet 
this  ftatuie  does  not  extend  to  a  gift  in  tail,  for  the 
donee  fliall  hold  of  thedoiior.  Co.  Lin.  6,  a  :  2  InJI.  66^ 
67,  500,  501,  502,  505.  See  liilci  r^ffwrfj  ;  Tail. 

The  Tenendum  fecms  now  to  be  incorporated  with  the 
llahindumf  for  we  fay,  Tq  htrvt  and  to  hold,  in  which 
claufe  the  eflate  is  limited,  iSt.  See  title  Dttd  11.  4. 

TENENTIBUS  in  Assisa  kon  Okerakdis, 
A  writ  for  him  10  whom  a  diffeifor  hath  alienated  the 
land  whereof  he  diifcifed  another,  that  he  be  f>ot  molcflc(J 
in  aOife  for  the  damages  if  the  diiTcifor  had  whcrcwitfi 
to  faiisfy  them.  Reg.  Orig.  214.  •  '* 

TENHEDED.  or  TlENHEOFED. 
caMui,  Caput  'vfl  Prinetpi  DttAnia  Ji'vt  Dectir'i,t.'  tr^, 
Sdzv.  Cch/.  c.  29.  ** 

TKNMENTALE  ;  SecrMfWrf/f.  '  * 

1  ENOR,  Lat.]  Of  writ*,  records,  i.  the  fub^ 
fiance  or  purport  of  them  ;  or  a  tranfcript  or  cbpy.' 
Tenor  of  a  Jiocl  hath  bern  hcM  to  be  a  tranfcript;  virhich 
it  cannot  be  if  it  differs  fr?m  the  fibei ;  and  jtixtq  ttnortrH 
imports  it,  but  not  ad  ejfe:luta,  Jfc.  for  tha:  may  impbft 
an  identity  in  fcnfc,  but  not  in  wards.  2  Salk.  417.  In 
aftion  of  debt  broagKt  upon  a  jndgmcnt  in  an  inferior 
Court,  if  iHj;  defcndan:  pleads  ««/  tie!  re:>srd,  the  Tfitir 
of  the  record  cnly  (hall  b<  certified  ;  and  by  ilnUt  Chitf 
Juflicc,  it  may  be  the  fame  on  cmicrarr*i.  3  5a/f »  296*. 

5  A  2      * '      "       A  retura 


TENOR. 


TENURES. 


A  return  of  tl>c 'i'cnor  of  ah  indiclmcnt  frotn  t.»n,hft,  on  I 
a  eertierort  tu  remove  ibe  indictment,  ii  good  by  the  city 
cttif ter ;  but  in  other  cftfet  it  1^  ul'ual  to  certify  the  re- 
cord iifelf.  2  HtivA.  P.  C.  c.  27.  hi  16,  7t>. 

TekOPE    Ir.  DlCTAilENTl    HITTtNDO,  IS  A  Writ 

whereby  the  record  of  an  Indictment,  nod  the  proceft^ 
thereupon,  is  called  out  of  another  Court  into  the  King's 
bench.  ^1-^.  Ong.  69,  See  Cinisrart. 

Tenore  Pr/£sektivm,  The  Tenor  of  Thcfe  Pre-  j 
fentSi  is  the  matter  contained  therein,  or  rather  the  in- 
tent and  meantnf*  thereof;  as,  to  do  fucK  a  thing  ac- 
cording to  the  Tenor,  \n  to  do  the  fame  according  to 
the  true  intent  of  the  deed  or  writing. 

TENTATES  PANIS,  The  eHUy  or  affay  of  bread. 
Bhunt. 

TENTER,  A  llretchcr  or  trier  of  cloth.  uHrd  by 
dyers  and  clothiers,  mentioned  in  the  lUtutes 
I  R.  %.  €  ^  i  y^EliZ.  e  10. 

TEN  rHi,  Deam'C.\  The  tenth  part  of  the  annual 
value  of  every  ipiiitual  Bcnc6ce,  according  to  the  valu- 
ation in  the  King's  books  ;  being  that  yc^irly  portion 
or  tribute  which  all  ccclcfiiltical  livings  formerly  paid 
to  the  King.  They  were  anciently  claimed  by  the  Pope, 
to  be  due  to  hitn  jure  Jivino,  as  High  Pried,  by  the  ex- 
ample of  the  High  Pricft  among  the  Jtzvi,  who  had 
Tenths  from  the  Levitts :  But  they  had  been  often 
granted  to  the  King  by  the  Pope  upon  divers  occafiooi, 
fometimes  for  one  year,  and  fometimes  for  more  ;  and 
were  annexed  perpetually  to  the  Crown  by  Jiait.  zGH.i. 
*-.  3  :  I  EiiZ  (.  4.  And  at  laft  granted,  with  the  firll 
fruits,  towards  the  augmenratian  of  the  maintenance  of 
poor  clergymen.  Stai.zJiK  c.xx.  ^tcu\\t  Ftrfi  Fruut. 
ColIeAors  of  this  revenue  are  to  be  appointed  by  the 
King,  by  Letters-patent,  initead  of  the  BiHiops;  and 
ao  oftice  is  to  be  kept  for  management  of  the  lame,  in 
fome  part  of  LcnJon  or  U't^mmfltr^  &c.  fiai.  3  Qeo.  1 . 
r.  10. — Tenths  likcwife  figmlied  a  tax  on  thcTcmporalty. 
See  title  Taxa. 

TENTS,  Robbing  of,  in  fairs  and  markets.  Is  felony 
without  brncitt  of  Clergy,  Jiat,  5^6  Fd.  6.  c.  9.  See 
title  Lar<crry  ii.  1. 

TENURE, 

'I'knura,  from  the  I.atin  T<nere.'\  The  manner 
whereby  lands  or  tenements  are  holden ;  or  the  Ser- 
vice that  i!ie  Tenant  owes  to  his  Lord.  There  can  be  no 
Tenure  without  fome  Service,  becaufe  the  Service  makes 
the  Ten  are.  i/ijrf-  1,93.  A  Tenure  may  be  of  houfes, 
4nd  laud  Of  tenements:  but  not  of  a  rent,  common, 

Vndcr  the  word  teaurt  is  included  every  Holding  of 
in  inheritance ;  but  the  figniiication  of  this  word,  which 
ii  a  very  extenfive  one,  is  ufualty  reilrained  by  coupling 
other  words  with  it ;  this  is  fometimes  done  by  words 
whicK  denote  the  duration  of  the  tenant's  ei^aie ;  as,  if 
a  man  hoMs  to  himfelf  and  his  heirs,  it  is  called  Tenure 
in  fee  Ample ,  At  other  timet,  the  Tenure  is  coupled 
with  words  pointing  out  the  inllrument  by  which  an  in- 
heriunce  is  held  ;  thai,  if  the  holding  is  by  copy  of 
court-roll,  it  is  called  Tenure  by  copy  of  court-roll.  At 
other  timet,  this  word  is  coupled  with  words  that  fhe^v 
the  printifai  fervice  by  which  an  inheritnnce  is  held  ;  as, 
where  a  man  held  by  JCs/gii-Sirvife,  it  was  called  Tenure 
by  Kfiight-Servtce.  5  J6r. 


AtnioA  alt  the  real  property  of  the  kingdom  is.  by  t):e 
policy  of  our  Laws,  fuppofed  CO  b«  granted  by,  de- 
pendent upon,  and  holden  of,  fome  fupcrior  Lord  ;  by 
and  in  coniideraiion  of  certain  ^services  to  be  rendered  to 
the  Lord  by  the  Tenant  or  poHetTor  cf  this  property. 
The  thing  hoidco  11  therefore  llyled  a  Tentmen/;  the  pof- 
felTors  thereof,  Trnanti ;  and  the  manner  of  their  pof- 
fclTion,  a  ftnurt.  Thus,  all  the  land  in  the  kingdom  is 
fi'ppofcd  to  be  holden,  mediately  or  immediately,  of  the 
King,  who  ii  llyled  the  Lord  paramount,  or  above  all.— 
'I'hofe  that  held  imntediately  under  him  in  right  of  hi* 
crovn  and  digrity,  were  called  kii  Tenants  fit  capitt^ 
or  in  chief;  which  was  the  mod  honourable  fpecies  of 
Terui'',  but  at  the  fame  time  fubjr^cd  the  tenants  to 
greater  and  more  burthcnfome  fervice^  than  Inferior 
Tenures  did ;  a  diAinttion  which  runs  through  aUI  the 
different  lor:s  of  Tenure.  zCemm.  t.  ^. 

The  above  maxim,  and  the  whole  of  the  doflruK  of 
Tenures,  being  founded  on  the  Feudal  Sy^tm,  fome 
knowledge  of  that  is  abfo^utcly  neceflar)*,  in  order  to 
comprehend  the  nature  of  Tenures,  as  they  relate  cither 
to  the  ancient  or  prefent  llace  of  the  Fn^iijh  Law.-* 
Thefc  fubjefts  are  admirably  and  clearly  treated  in  Chap- 
ters IV,  V,  and  Vt  of  the  .ad  book  of  the  Ccmmeattirtet, 
The  following  abridgment  from  Sir  Martta  ff^right** 
IritreduiiifiB  to  she  La-wcfTtnurei^  (frequently  referred  to 
by  the  learned  Commentator,)  with  fome  cxtra^s  from 
the  Cemmfttttzrin ,  are  fubmitied  to  the  Header  :  Having 
been  arranged  in  the  following  order,  by  the  Editor  of 
this  Work,  very  early  in  the  progrefs  of  his  labours,  it 
is  now  infertcd,  (not  without  fome  hefitation,]  princi- 
pally becaufe  refereivces  are  made  to  and  from  thi» 
Title  in  very  many  Titles  throughout  the  Di6iocary. 
An  acquaintance  with  this  part  of  our  Law  is  fo  inti- 
mately connerteJ  with  all  that  concerns  real  property,, 
that  even  an  imperfefl  attempt  at  tiius  prelenting  it,  in 
one  arranged  and  conne^cd  view,  mud  be  attended  with 
advantage  to  the  Student;  and  will,  in  s  fmall  degree  at 
leart,  obviate  the  inconvenience  arifing  from  the  dif^. 
jointed  nature  of  the  information  conveyed,  under  the 
f-veral  Heads,  fcatKred  through  the  Dtdionaxy  in  alphXii^, 
bctical  order. 

1 

I,  Ttt  La-.u  $r  Do3rine  a/"  Feu  os,  as  relaut  f  thit 
pn/rnt  pin-p^/e.  » 

1.  Dtjinition.  *' 

2.  Origin  ami  Pregrt/i, 

3.  Ocilrint  »f  DtfceHtu 

4.  FtmJt  Proper* 

5.  Feiidt  Imfrsper, 

6.  FtttJal  Oiligattont'-'Ftaltjf,  « 

7.  ——IfarraJitr. 

8.  J,J,  {einJ/tt  IL  6.) 

IL  Tbt  EjU^UjhpuMt  ^* Feuds,  or  Fees,  m  England; 
atiel  their  IneiJtmt,  "* 

1.  Firfi  lnir»Juait>H,  ** 

2.  Epa  thereof,  * 

3.  Lonje^uenui  efTtnun-^WarJfiip, 

4.  Mereiagt*  ' 

5'.   Rtlitf, 

6.  4,j. 

7.  "'^E/chtaU^  ' 

III.  Tic 


TENURES  I.  1—4. 


Ill,  lift  PrinsipUif  ^mtUtit$t  and  RuUt  ^  TiKUte. 


Priacifiltt. 
2.  Kiij^hj- Service. 

4.  In  Fe^t  orfir  Lift, 

S-  ffi  Jimfie, 

6.  Fct-trtil, 

7.  For  Lt/t, 


9.  Curt(jji. 

10.  Fpr/eifuree/' Ejiaies, 

11.  Burgage -Ttaure, 
IS.  Gavtliiatl. 

13.  CcfyhoUi. 


1.  1.  Feud,  according  to  Semntr.  U  a  German  com- 
pound, cunOlimg  of  //i-.  /«»  or  y«c^,  (a  fiiJary.  lUpend. 
or  wages.)  and  ^^dd!;.  /rMi/,  or  iKt4f  (quality,  kind*  or 
ntiurt).  — //Witn,  [fte/t  or\  Fee,  or  land  holden  in 
fee,  is,  thcrefoic ,  (coofidcrcd  in  t»  prtmxry  acceptation,) 
what  was  hulJen  in  fee  bade  by  contradion./i-d^/or  feud; 
I.  *.  in  i. Jitfetaiary,  tcnJutenal,  mercenary  way  and  na- 
ture I  with  the  aclcnowledgmL-nt  of  a  Stiperior,  and  a 
condition  of  returning  him  fome  fervice  for  it ;  upon 
the  uithdrasvtng  wbcreof.  the  land  u>«>  revertible  unto 
the  Lord,  Somti.  en  Gav.  106,  1 1  l.*->AIIodi»l  lands 
were  fuch  ai  the  Proprietor  had  the  abljluic  property 
in  ;  the  terra  being  derived  from  the  Scrtbernt  e^lal, 
right;  fo  callf.l  from  odh,  frsprierai,  and  all,  tctum  ;  the 
fyllables  beiug  iranfpofeJ.  Sec  2  Comm.  44.,  n. 
Other)  derive  this  word  trom  an  and  let,  allntment ; 
the  mode  of  dividing  what  was  not  granted  as  ftipcndiary 
property.  R^trtJ.  Cha  V. 

feu^tt  or  Feuda,  fays  SeldcHt  are  the  fame  which,  in 
our  Lawj,  we  call  Texxtuiet,  or  Lauds  held  \  Ftuda^  alfo^ 
are  poiTctTions  fo  given  and  held,  that  the  poflcflbr  is 
bound  to  do  fervice  to  him  from  whom  they  were  given. 
Seld.  Tit.  Urn,  273. 

This  fcrvlcc  was  origioally  purely  military  ;  the 
ponVlfor  or  Feudatory's  homage  or  fealty  was,  (as  it 
feems.)  in  the  ittfaocy  of  feuds,  a  kind  of  military  cn- 
gagcrticut,  ratficr  implied  tl.^n  cxpteficd ;  to  be  faith- 
ful to  hit  bcnefat'^or,  and  a)fo  aiiiiliint  ifiito  him.  Spel- 
man  therefore  calls  a  feud,  fr^Ciiium  mtliiare  ;  and  S'm- 
ftfr  fays  that  every  inheritance  is  improperly  and  cor- 
ruptly called  a  JUj  or  fee,  thai  i»  not  holden  milittfr 
gratia^  the  ground  of  all  fees.  Spelm.  Feuds  6  ;  Jd.  GU£'. 
ia  n  :  Scnut,  Gav.  49. 

2.  Feuds  vverc  originally  a  military  policy  of  the 
Nertlirtt  conquering  iution>,  dcvifed  as  the  motf  likely 
means  to  fecurc  their  new  .icquiritioni ;  .iiid  were  large 
difl'iC^s,  or  parcels  of  land,  given  or  allotted  by  the 
conquering  General  to  the  fuptrrior  Olficers  of  nis  army ; 
and  by  them  dealt  out.  in  Icfs  parcels,  to  the  inferior 
Officer?  and  moll  deferving  Soldiers.  Thus  a  proper 
military  fubordination  was,  naturally  and  rationalfy 
enough,  inferred  and  eflablifhcd;  and  an  army  of  Feu- 
datancs  were  as  fo  many  StipCndartes,  always  on  foot, 
ready  to  muiler  and  engage  inflje  dtftnce  of  their  muntry. 
So  that  the  feudal  returns  of  fealty,  or  mutual  fidelity  and 
eud»  feem  originally  to  have  been  political,  or  rather  na- 
tural, confequences,  drawn  from  the  apparent  necelTity 
tTiefe  warlike  people  were  under  of  maintrtining  their 
ground,  with  th*^  fame  fpiiit^  and  by  the  fame  means, 
they  had  got  it.  fVright*!  Laiv  ofTarurtt  7 — lo. 

As  the  Princes  of  Euro/>e  were  every  day  more  and 
more  alarmed  by  the  progrcfs  of  the  Nc,tbtrn  flandard, 
'  many  of  thccn  (and  by  degrees  all  )  went  into  this  or  a 
like  policy^  as  the  dioogeft  intrenchtnent ;  and,  io 


intiution  of  it,  ibcy,  refcrvjng  the  dminiHm  or  p/opert/ 
of  the  lands  they  gave,  parcelled  out  fome  of  their  own 
poflcdjons  or  lerntorici  under  an  r.v/r^/i  /«/;•;;  engag- 
ing their  Benebciarics  or  Fi-udataric;.  to  make  them  tho 
like  returns  of  fidelity  and  aid,  as  fi...owed  from  the 
nature  and  defign  of  an  original  feud.  From  hence, 
probably,  the  feudal  obligations  began  to  be  cor.lidered 
as  renders,  or ferviui  of  render,  calculated  for  the  bene^L 
of  the  Proprietary  ;  who  was,  in  icfpcci  of  the  ddmmium 
remaining  in  him.  thenceforth  called  Vcminus  ;  and  mili- 
tary aid  or  feivice  (as  now  called)  was  undernood  to 
be  the  real  or  fi^tieious  terms  or  coi^ditions  of  all  pro- 
priety or  poffcflion  in  Etireft.  IVright  ic — 13. 

3.  Feuds  were  originally  precatious,  and  held  at  the 
will  of  the  Lord  ;  tney  next  became  certain  for  one 
year ;  and  were,  fome  time  aft^r,  givrn  for  life.  But 
though  feuds  were  nut  at  firll  hetcdiiary,  yet  the  vaf- 
fals  or  feudal  tenants  were  called  nativi,  as  if  bcvn 
fuch  ;  and  it  was  unuftial,  and  even  thtught  hard,  10 
reje^  the  heir  of  the  furmer  Feud^tary,  provided  he 
was  able  to  do  the  fervices  of  the  feud,  and  the  Lord 
had  no  juft  obj«£Uon  againll  him.  But  though  the  Lord 
did  net  remove  the  heir  from  the  feud.  >ct  it  is  not 
likriy  that  he  (ucccedcd  abfolutely  as  of  courfe,  bu:  that 
he  paid  a  fine,  or  made  (bme  acknowledgment  in  the 
nature  of  relief  for  the  r>:ncwat  of  the  feud  ;  and  thooeh 
that  reati  h  crafed,  yet  the  fir  c  was  continued  afterwards, 
became  hereditary  and  is  well  known  at  thb  day 
(th'>ugh  by  (tvcral  names)  in  mofl  countricd.  ff^righi 
13—15.   Sec II  5. 

Feuds  were  afterwards  extended,  beyond  the  li^e  of 
the  firll  valfil  or  feudal  tenant,  to  hit  font,  or  f^me  or 
one  uf  them  whom  the  Lord  Ihould  name.  In  pro-^ 
ccfs  of  time,  grandchildren  fucceeded  10  fons.  and  bro- 
thers alfo  fucceeded  tu  broihert,  if  the  Feud  uas  etnilfyam 
tint  partraum  \  but  not  >i  it  was  tto^'um,  1  e.  n'wiy  pur- 
chafed  or  ac(]uired  ;  not  having  defcendrd  from  the  fa- 
ther to  the  brother  firll  dyng.  At  length,  not  only 
defcendants  in  the  direct  tine  fucceeded  ia  ia/tnitafn,  but 
collaterals  ulfo.  without  rr-gard  to  their  degree,  provided 
thry  were  defccndcd  fro;r.,  and  were  of,the.blood>oj  tha 
firll  Feudatary.  If'right  1 5—  1 3,  and  the  authorities  there 
cited. — See  the  next  divifion. 

Spelmaa  fays,  that  thefe  fcveril  conditloas.  of  feuds 
had  ihnr  frveral  denomioatiuns ;  while  precarious,  ihev 
were  called  mtmera when  for  . lift-,  henefiiw,  and  were 
firfl  ctdled  feuda.  when  they  began  to  be  granted  in  per* 
peluity,  and  not  before.  Sf^lmaa  cn  Frndt  4,  6.  9.  ^mr. 
/.vr  fays.  Feudum  was  a  word  nut  knowa  muil  ab^ut 
/f,  D.  1000.    Smner  on  Gav-  102. 

4.  i-eudft  being  thus  criginatly  in  the  hand*  of  mili- 
tary perfons>  who  were  under  frequent  incapacities  to  cul  ■ 
tivaie  their  own  lands,  they  found  it  necrllary  to  com*, 
mit  part  of  them  to  perfons  who.  having  no  fruddt  pof- 
fefiiont  of  their  own,  were  glad  to  poflcfs  them  on  any 
terms.  To  fuch  perfons  fmall  portions  were  let,  re- 
ferving  fuch  returns  of  fervice,  corn,  cattle,  or  money^ 
as  might  enable  the  proprietors  to  attend  to  the  feudal 
duties  uninterruptedly.  By  this  means  the  feudal  po- 
licy ^vas  confiderably  extended  ;  as  all  perfons  accepting 
a  feud  were,  under  an  cxprefs  or  implied  fealty ,  obliged 
to  anfwer  the  fUpuIated  renders,  and  to  promote  the 
peace  and  welfare  of  (he  /mdM  fo^»jf>   From  henc» 

therefore 


TENURES  1 .  4.— II.  2, 


tKci-efore  irofc  the  diAinflioni  made  by  the  fc-udifli,  of 
Keudi  frsptr  .md  imprtptr^  xnd  the  maoy  fubUivifioDS  of 
thefe  terms.  H'n^/^t  26. 

Proper  Feuds  arc  fuch,  and  fucH  only,  as  are  purely 
military  ;  and,  at  this  time,  hereditary  ;  and  fuch  as  in 
all  rcfpcfts  prrfcrvc  the  naiuic  of  an  original  feud,  as 
before  explained.  It  was  the  military  nature  of  ihcfe 
feuds  that  (it\\  rendered  women  and  monks  inejpablc  of 
receiving  or  fuccceding  to  feuds  of  this  fort  ;  and  that 
rcllraiTicd  the  alienation,  dcvifing,  or  incumbering  of  the 
(V-ud  by  the  Fcudatary,  without  the  confcnt  of  the  Lord; 
and  0/  the  fcigniory  by  the  Lord,  without  the  confcnt  of 
the  Tenant  ;  the  obligations  of  the  fuperior  and  in- 
ferior being  mutual  and  nn^recat.  The  feudal  courfc 
of  fucceffion,  in  all  proper  feuds,  belonged  to  the  ftns 
only,  (exclulivc  of  daughters, ]  and  to  thrm  equally; 
until,  by  a  conftiiution  of  the  Emperor  FreJtri^^  ho- 
norary feuds  became  indivifiblc ;  and,  as  fuch,  they 
(and,  in  imitation  of  them,  military  feuds  in  mod 
countries)  began  to  defccnd  to  the  etdcft  fon  only. 
li'ri^ht  27— J  a. 

5.  All  feuds,  fold  or  bartered  for  any  immediate  or 
contra^ed  equivalent;  or  that  are  granted  free  of  all 
Icrvicc  ;  or  in  conftderation  of  one  or  more  urtam  fer- 
vices,  whether  military  or  not ;  or  upon  a  eoti,  or  renf^ 
in  lieu  of  fervicc  ;  and  all  fuch  fcud$  as  arc,  by  evprcfs 
words  in  their  creation  cr  conlliiuiion.  alienable,  or 
allowed  to  defccnd  indifterrntly  to  males  or  females ; 
are  M/rs/^r  feuds.  Wright  ^z.  Of  which  fort  moit  feuds 
are  ai  this  day. 

They  are  diflinguif}i?d  from  proper  feuds,  by  fuch 
qualities  only  as  are  varied  from  or  fuperadded  to  the 
feud  by  txprefi  provifion  of  the  parties :  They  muft  ap- 
pear to  be  fo  from  the  words  of  the  invrfliturt  ;  which 
folemniiy  is  as  necellary  to  this  as  to  a  proper  feud  : 
And  the  cudom  of  the  country  where  th:  feud  lies  muil 
be  accurately  obfcrved. 

6.  Few  of  the  feudal  obligations  arc.  as  fuch,  of 
force  with  us.  Firll  mentioning  Feahy,  ihofe  oiEviSisn 
and  JiJ  may  dcfervc  fome  notice  ;  as  our  Laws  of 
IVarrani^  and  ^/i/  may  be  fuppofcd  to  depend  on  them. 

Fealty,  iht  t^mtial  ftudal  hnJ,  is  fo  neceflary  to 
the  very  notion  of  a  feud,  that  it  is  a  downnght  contra- 
cHftion  to  fuppofe  the  moll  improper  feud  to  lubfill  with- 
out it.  Cratg  de'JureFiud.  45 — 7,  223  :  1  Jnji,  129,4  : 
StU.  Tit.  Hen.  273.  See  title  Feahy. 

7.  The  feudal  obligation  upon  Eviction,  u/  •vt! 
ftudttm  aliud,  tjuj'dtm  Icniditts,  rcJJitunt  Demiirjj  I'tl  tjli- 
maticmm  pra/td,  if  confidered  as  a  penalty  upon  the 
Lord  for  refofiog  or  neglcfling,  when  required,  to  pio- 
teil  or  defend  the  Feudatary*s  title  to  the  fee,  might  be 
always  reafcnable;  otherwife,  it  rather  fecms  10  have 
prcvniled  upon  the  r?afon  of  <antra^lid  and  improper 
feuds,  than  by  the  nature  of  a  pure  original  feud.  And 
though  none  of  the  ancient  feudifls  make  any  Ilrifl  dif- 
tin^ion,  yet  they  mull  be  underllood  tn  fpeak  of  the 
times  in  which  they  wrtte;  in  which  fuch  improper 
feuds  chieRy  prevailed;  nay,  when  almotl  ail  feuds 
were  alienable  and  faleable  as  matters  of  recrchandife. 
It'right  39,  40. 

8.  Arn,  rs  underftood  to  import  an  obligation  upon 
the  feudal  Tenant  to  contribute  to  the  private  neceffities 
or  occafions  of  the  Lord,  was  not  of  dirtfl  feudal  obli- 


gation ;  the  original  feudal  atd  feemrng  to  have  1>ef?, 
purely  military,  Dinding  the  Feudatary  merely  to  concar 
with,  and  to  aflift  his  Superior  or  Lord,  in  defence  of  the 
■  feud,  cit feudal  fotttty.  On  this  ground  it  can  hardly  be 
made  out,  that  the  feveral  different  Aids  which  hive 
been  exacted,  are  to  be  inferred  from  the  reafon  of 
feud> ;  bu:  they  rather  feem  to  depend  upon  the  ufage 
or  cultom  of  the  feveral  countries  where  they  are  elh- 
bliftied.  IfViikt  40,  42.  See ptft.  II.  6. 

II.  I.  It  is  difficult  to  determine  precifelj  t!ie 
timenv/E-rt  Ftuds  cr  Ttnura  ncfri Jirfi  brcu^ht  /w*  hr<.- 
land:  Some  have  thought  t>iat  they  were  ptartrd' 
here  long  before  the  Cor.queft ;  others,  that  they  ncrc 
introduced  by  ff'illiam  I.  foon  after.  The  auihoritiei 
on  both  fidrs  this  quefbnn  are  rumeroos.  See  1  InJI. 
76,  &  :  Frrf.  hy  Bp-  d^Jert  to  Sp^lman  cn  Fc^t.fs  '.  SeU. 
Tit.  Hm.  510  :  Baicn  Hiff.  Eng.  Cm/.  161  :  Temilt'i 
Introd,  171  :  HaU  Hijl.  Cem.  Laiv  xo"'^  223  :  Craig'' 
dfjurt  Fiud.  39:  SfMff.  wr  OVv.  loo:  Cayrdmi  Sra.-*.' 
//A.  2.  e.  lb.  ^  7  ;  and  a  vaft  Tartety  of  authorittev 
quoted  ZTfd  compared  together  in  U'righ:*t  Ttxirn. 

p.  46,  tr/r?.     _  .... 

One  obfervalion  may  be  of  fervice  in  drctding-  this 

-  queftion ;  that  HVham  1.  about  the  20th  year  of  his 
reign,  jull  when  the  general  Survey  of  E^^land,  called 
DamtJJii'i  Bcsk,  is  fuppoj'ed  to  have  been  finifhed,  and 
not  till  then,  fummoneJ  all  the  great  men  and  land* 
holders  in  the  kingdom  to  London  and  Sjlijhury,  to  do 
their  homage  and  to  fwear  their  fealty  to  him.  Hence 
we  may  reafcnably  fuppofe,  ift.  That  this  general  ho- 
mage  and  feahy  was  done  at  this  time  in  confeqaence  of 
fontething  mn: ;  or  clfe,  that  engagements  fo  important 
to  the  maintenance  and  fecority  of  a  new  eOablimment, 
would  have  been  required  long  before.  2d!y,  That 
as  this  general  ,Somage  and  fealty  was  done  about  the 
time  that  Domr/day-Bczk  was  finiflied,  and  not  before, 
it  may  be  fuppoied  that  iha:  furvey  was  taken  upon  or 
foon  after  our  anceftors'  confent  to  Tenures,  in  order  to 
difcovcr  the  quantity  of  every  man's  frc,  and  to  fix  his 
homage.  Wrsght  52 — 56. 

On  the  whole,  therefore,  it  feemi,  that  it  may  fafely 
be  afTumed,  that  Tenures  firA  became  a  principal  braneh 
of  the  national  policy  in  the  time  of  if^illsam  I.  ;  for, 
even  in  the  Saxan  times,  particular  proprietors  of  !ar;>e 
ira^s  of  land,  which  they  cok'td  not  cultivate  and  manure 
themfelves,  might  let  fome  part  of  them  to  their  neigh- 
bours, under  various  acknowledgments  or  returr;  of  fer- 
vicc, not  altogether  unlike  fame  of  the  feudal  returns  : 
Ei'pecially  as  our  Saxon  anccHori  may  be  fup,  ofed  to 
have  had  fome  noi':on  of  fuch  returns  they  being  a  co- 
lony or  branch  of  the  ancient  Gt^ihi,  who  firll  brought 
the  fcu.UI  policy  into  Eurofe.  Wright  «. 

2.  The  clUblifhment  of  Tenures  in  EngUnd  may  be 

•  called  an  extraordinary  alteration  of  the  national  policy  ; 
nut  only  bccaufe  it  was  fuch  in  many  of  its  coxifcqucnces, 
but  likewife  bccaufe  it  originally  and  immediately  de- 
feated all  fuppofuion  or  poHibiHty  of  propriety  in  any 
other  pcrfon  than  the  King  ;  infomuch  that  it  became  a 
fundamental  nccelTiry  maxim,  principle,  or  fiction  of 
our  Engliih  Law  of  Tenures,  (alluded  to  in  the  iniro-" 
duftton  to  this  Title,)  that  the  King  is  univcrfal  Lord 
of  his  whole  territories ;  lod  that  no  man  doth  or  can 

pofTefs 
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pofTefs  any  pirt  thereof,  or  lands  therein,  but  at  tUhtr 
mtJtaitly  er  immtt^iMtfj  derived  from  htm.  H'right 
Sec  alfo  I  Inll.  65.  a. 

According  to  tliia  pofuton,  of  which  the  truth  is  un- 
deniable, all  the  lands  in  EnglanJ,  except  thofe  in  the 
icing's  hand3«  arc  feudal.     I'his  univerfality  of  Te- 
nures, if  not  quite  peculiar  to  EnglanJ,  certainly  docs  not 
prevail  in  fevcr-d  countries  on  ihc  Continent  of  Europe^ 
where  the  feudal  fydrm  has  been  cdablilhcd  ;  and  it 
fecmi  there  are  fomc  few  portions  of  alhdtal  ianJ  in  the  j 
Northern  part  of  our  own  ifland.  Ai  to  S(otio>i,^,Ld.  Stair  1 
cxprclTes  himfclf  rather  ambiguouH)^  on  the  fubjcCl ;  for  ' 
he  fay*,  that  there  rentains  /(////  e/  a/ivJial  lanii  in  Stct- 
InnJ ;  but  in  a  few  lines  after,  obferves,  that  the  glebes 
of  the  Clergy,  which  fecm  to  come  nearell  to  allodials,  I 
arc  more  properly  rnornfitJ,  or,  as  wc  fhould  call  them,  ' 
Mortmain  Fees.  Stair,  Infi.  Sec  i  /«//  65,  a,  in  n.  ' 

As  iriHiain  I.  however,  notwithttanding  the  monkilh 
relations,  and  the  mifupprehenfions  of  fome  modern 
writers,  did  not  claim  or  poflcfs  himfclf  of  the  lands  of  I 
Ea^LmJ,  as  the  fpoils  of  con^ueil ;  fo  neither  did  he 
tyrannically  and  arbitrarily  fubjed  them  to  a  feudal  de-  ! 
penJence  i  but  as  the  tcudal  law  was  at  that  time  the  | 
prevailing  law  in  Eurcf^t,  U illiam,  who  had  always  go-  | 
verned  by  this  policy,  might  probably  recommend  it  to  f 
our  ancclturs,  as  the  moll  obvious  and  ready  way  to  put 
them  upon  a  foot  with  their  neighbours;  and  to  I'ecure  the  t 
nation  againlt  any  future  attemp:s  from  them.    We  find  1 
accordingly,  among  the  laws  o\  lP':Uiarn  I.  a  taw  tnacl- 
' tngthi  fc.idal  la\u  ttj<lf\  nut  indeed  ta  nomintt  but  in  [ 
encft;  as  it  rcijuirei  from  all  perfons  the  fame  engage- 
ment to,  and  introduces  the  fame  dependence  upon,  the  ' 
Kt  K  Gf  3i  Su/rre,vie  Let- J  of  all  the  lands  in  Et:g/nfi./t  as  | 
were  fuppofed  to  be  due  (o  a  fupreme  Lord  by  the  fea-  1 
dil  law.    The  Law  meant,  is  the  jzd  taw  of  IVilUam  I. 
(Sec //>/^/'.*  65) ;  the  terms  of  which  are  abfolulety  1 
feudal,  itnd  are  apt  and  proper  to  eilabriih  that  policy  . 
with  all  its  conl'equences :  for  it  require!.,      that  all  \ 
owners  of  land  Hiould  exprcfsly  engage  and  fwear  that  j 
they  would  become  Va£ah  or  Ttnar.r-y  and  as  fuch  be  I 
faithful  to  William  as  their  Lord  ;  and  that  they  would,  | 
in  confcquencc  thereof,  every  where  fdithfully  maintain 
■nd  defend  his,  their  Lord's,  teiritorics  and  tiile,  as 
well  as  perlbn,  and  give  him  all  polTibte  aid  a^d  alTillance 
againfl  his  encnitcs  foreign  and  domellic."  See  alfo  the  \ 
55ih,  58Th,  6)jtb,  and  69th  la-vs  of  this  King;  and  Sir 
M.  li'rigbt*i  ingenious  obfervations  upon  the  whole*  in 
his  book,  p.  69,  ^/tq- 

3.  Although  it  is  certain  thatVVAROSHir  cou!d  he  | 
no  part  of  the  law  of  feuds  brforc  they  became  bercdi-  ■ 
tary,  yet  then,  as  they  ofit'n  dtfcended  on  infants  who 
were  incapable  of  performing  or  engaging  for  the  fer-  ■ 
vices  of  the  feud,  H'urdjhtps  tf  th:  laiui,  i.  e.  the  cuf-  \ 
tody  of  the  feud  itfelf,  was  retained  by  the  Lord  ;  that 
eui  of  the  profits  he  might  ptovide  a  fit  pcifon  to  fupply  . 
the  infant  heir's  defeat  of  ftrviccs  pntil  he  came  of  age 
to  perform  them.  IVn^hi  89.  I 

With  refpcft  to  the  cultody  or  irardjhip  tf  tht  BaiN» 
there  is  no  clear  feudal  reafon  to  be  given  for  it ;  and  1 
therefore  we  m.".y  fuppofc  that  o«r  Norman  nncellors  , 
might  think  it  rcafonable,  r.ntlicr  in  regard  to  the  infant 
heir,  than  to  the  Lord  himfelf,  that  the  Lord  who  bad 
the  cufto<Iy  of  the  feud,  Iho-ild  likewife  have  the  care  ' 
aad  oiainicnancc  of  the  infant  I-'eudatary ;  who  would  \ 


thus  be  moll  likely  to  be  qoalified  for  the  fervices  of 
the  feud.  Forufi.  Je  LI.  Jng.  (.  44  ;  Smith  de  Rtp  Jttg. 

264:   CcTtr/,   Injl.  Ub    1.  17.   \  2:   I  Inj}.  75,  b'. 

Bmcn.  Htjl.  Eng.  Gcz.  148.  Sec  2  Comm.  c.  5.  ^  67  ; 
r.  6.  p.  87  ;  and  this  Dictionary,  title  Guarjiat. 

4.  As  for  MARttiAce,  the  Lords  of  our  EagUjh  fres 
might  pofTibly  take  the  bint  from  SormanJy ;  though, 
in  the  fenfc  of  our  law,  in  which  it  meant  the  intercU  of 
the  Guardian  in  bellowing  a  Ward  in  marriage,  and 
wai  underllood  to  be  a  beneficial  perquifitc  of  Tenure^ 
no  exprefs  notices  of  it  can  be  found  earlier  than  the 
ftatutc  of /•/<■/-/««,(-.  6, 7,  (so //.  By  the  charter  of 
Htfiry  I.,  a  daughter  of  any  of  the  King's  tenants  was  not* 
even  in  the  life-time  of  her  father,  to  be  married  without 
the  King's  privity  ;  bccaufe  otherwife  fhc  might  marry  a 
public  enemy.  Uut  the  King  was  to  take  nothing  for 
his  confcni ;  uor  could  he  rellrain  the  father  from  marry- 
ing her  to  any  that  was  not  fuch  enemy  :  but  this  char-- 
ter  fays  nothing  of  the  marriage  of  tualet,  nor  docs  it 
give  the  lead  colour  or  countenance  to  any  private  pro- 
fit from  the  marriage  of  females.  Our  Evgli/h  Lord5> 
however,  by  an  extraordinary  conftruflion  of  Magna 
Charta,  took  upon  them,  not  only  the  abfclutc  marriage 
of  female  wards  but  of  males  too,  which  at  length  be- 
came one  of  the  fjrcat  feudal  grievances.  Skc  U.  //.  i. 
c.  1:  Sfilman  cti  EeuJii^i  GUttnftlib.  e.  12./.  55t<3- 
Braci.  lib.  t.  c.  ly.  fjS.  p.  1 83,  a:  x  Cffw/x.  c.  5. 70 

6.  /.  88. 

5.  Rblicf  ;  [RiltvameUf  rtltvntio,  nhvium  ;  inti- 
mating, that  the  inheritance,  wldch,  by  the  death  of  the 
former  tenant,  became  Jatcm,  or  caih<km,  was  thus  re- 
iivatkt,  lifted  or  raifed  up  again.  Sec  Bnv7ca,  lib.  2. 
(■  36:  Briitoii,  C.69:  Spt!m.  Rdfvafarn  :]  wai  not  a 
fervice,  but  a  fruit  of  feudal  tcr.ure.  2  JtoU.  Abr.  514. 
/).  3  :  3  Rtp,  66  :  i  infi.  83,  a.  Tbcfc  were  not  arbi- 
trarily introduced  by  tf  'tiliam  1..  but  brought  into  Eng- 
land with  Icuds  according  to  the  cullom  of  the  fcudnt 
law,  and  other  nations  :  And  although  Lord  C-}kt  (;  Inff. 

>8;  but  fee  i  InJl.  176,  «,)  fuppoles  Reliefs  to  have 
een  certain  at  the  Common  I..aw,  yet  they  tvcre  pro- 
bably tvith  us  originally  uncertain  as  by  the  feudal  law  ; 
and  were,  no  doubt,  on  this  account,  another  of  ihc 
great  grievances  of  Tenure  ;  to  remedy  which,  fcvcral 
laws  were  made,  fixing  them  at  certain  fums  for  ail 
lands  held  by  Knight-fervice.  till  the  expiration  of  that 
Tenure,  under  the jhti.  12  Car.  z.  c.  ij^.  Sec  LI  ti'.  i. 
.-.  22  :  LI.  li.  I.  (.  14  :  Ma^na  Clfarea,  c.  z  :  ante  J.  3, 
and  Wright's  Tenures. 

The  Keiief  of  Scrag/  Jandt^  wai  fixed  by  the  40th  law 
of  William  \.  stone  year's  rent,  and  remains  the  fame  to 
this  day ;  although  it  is  not  taken  notice  of  in  any  of  the 
charters  of  Hta.  I.,  Jchn,  or  Htn.  II L  Glanv.  Hb.g, 
c.  4  :  Fltia,  lib.  3.  e.  17.  §  M  :  Lit:.  ^7  1  j6,  7  :  2  h^, 
232  :  and  fee  1  hjl.  93,  a-  in  a.  ;  and  liilc  Rtltrf  in. 
this  Di^ionary,  and  2  Cc/nm.  e.     p.  6;  ;  <.  6.  p.  87. 

6.  AiD5,  (fee  ant:  I.  H,)  called  by  Sfeimaa,  {Ireaitfi 
Feudt  59,)  •J'libutf,  and  by  our  oid  authors  Auxilia,  were 
mere  LentveUnniy  rendered  by  a  tenant  to  his  Superior  or 
Lord,  in  times  of  ditHcutty  and  diftrefs.  Bro3en,  lib.  2. 
c.  16.  ^  8  :  Fieta,  lib  3.  c.  14.  ^  9.  'I'hefc  were  not  of 
direi^t  feudal  obligation  ;  but  ftrfl  obtained  out  of  a  re- 
gard to  the  perfon  and  occafions  of  the  Lord.  The 
kind  and  qaantum  therefore  of  every  aid  was  ortginriliy 
as  various  and  uncertain  as  the  cccaAcn  of  the  Lord  and 

the- 
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\\\c  abltiiiCi  of  liic  Tccaut.  Dut  as  Aidi  grew  frcqucot. 
itity  became,  in  many  countries*  eftablilncd  nnJot  cf 
Jkty:  i  hu».  ill  }^ot /Ttant.') y  the  il'ttc  moll  ufu^l  anU  fre- 
quent Aids;  ifl.  1  om:ikc  the  Loid'fc  cidcll  fon  a  Knight; 
idly.  To  iiurry  hi*  cMcll  Jaugbtcr ;  and,  jdl; ,  To  ran- 
fbni  hi:,  perfun  ;  lK*C4in(:  hxcd  and  clUbliQ.cJ.  Ijcfidci 
thefc,  there  one  of  an  inferior  nature,  rcfpecling 
only  inlerior  Lord},  An  Aid  to  cnaole  the  Lord  to  ^ 
pay  hi»  rebel',  ihercforc  called  a/V  Jt  relit/,  'lo  all 
ihefc  our  anceftor^  were  liable,  and  thui  far  went  irtotlie 
A'ar/«.r;j  notions  on  thii  Icbjcd,  uay  ihey  c\tn  went  far- 
ther ;  foi  in  the  tunc  of  Kni^  j^'-'Ht  inferior  I.ordi  took 
Aid»  to  pay  thctr  debts,  and  in  the  time  ot'Ki<ig  i/ft.  II. 
it  was  doubted  whether  Lnrd»  might  not  ici^uirc  Aids 
towards  ihcir  military  cxprJitioni  i  but  at  length  thcfe 
tnfeiior  Aid>,  together  with  uiJ  dt  rtiief,  and  nthrr 
illegal  A:d>  im^^ufed  by  tUe  King  hinilclf,  ueic  eflcftually 
aboiillted  by  «  criarter  ot_K'«g  y^K-,  revived  and  re- 
Itorcd  by  Jlat  £.  I.  <-.  5,  6  .  and  the  t«o  firll  of 
the  ufjui  aiils  bclore- mcntirncJ  weie  fixed,  (by  jUu. 
Wejim.  I.  c.  36,  extended  by  Jiut.  25  EJ.  3.  c.  11, 
(0  aids  required  t>y  tne  King.)  as  IoIIoa;,  vi:L.  The  Aid 
of  a  Knight's  fee  at  lO^.  and  of  focage  lands  of  jo/.  f^r 
enttuTn,  at  20/.  and  fo  pra  rata.  Thefc  llatutes  do  not 
regulate  the  ^d  Aid  Icr  ranfoiii  of  the  Lord's  perlon  ;  this 
was  led  frequent,  «nd  by  mo  means  capable  of  certainty  ; 
it  being  of  the  higheft  canlcqyencc,  witn  regard  efpeci 
ally  to  the  Suprtm  Lcrj\  that  he  Uiould  «/  rjift  be 
ranlbmcdasolicn  he  was  taken  prtlbner  of  war.  S/'rtgi/t 
103  -115.  Sec  2  Cornat  c  5      63,  ISf.  i  c.  6.  86. 

7.  VVhen  a  fee  dctrrmire^  tor  want  of  heirs  or  propter 
Jtl::rltirn  Kmnlii,  the  bnd  fallinjr  U-.ck  to  the  Lord  is 
called  an  LicUEA  r  \^Ejlaeta'\ ;  and  is  as  fuch  reckoned 
by  our  EtigUjb  Lawyers  am(>ng  the  fruits  or  perquiHtcs 
(though  it  might  properly  be  conlldered  as  the  atfoiutc 
dcttrtnir.asien)  ol  fcnurC.  Spd'nan  oa  FetiJj  3". 

Spelman  (^i^;  fupra)  divides  lifcheacs  irto  regal  aitd 
feudal;  (in  which  he  u  followed  by  Cake,  3  hji.  ill;] 
agrecabfe  enough  to  the  import  ot  the  word  efcheat 
(from  the  French  ejlhmr^  [o  happen).  But,  llridly 
fpraking,  fucb  lands  as  are  not  held  imm<iieii<ly  of  the 
King,  and  yet  happen  to  liim  upon  the  commifTton  of 
any  trcalon,  are  not  bfcheats,  but  Farftitura ;  which 
were  given  to  the  King  by  the  Common  Law,  and  do 
not  depend  upon  the  law  ot  feud:»  or  Tenurc>,  but  upon 
Saxtn  Laws,  made  long  before  their  introduction,  and 
which  prevail  even  now.  LamburJ,  U,  Mj\  e,  ^: 
LL  Caaiiii.  c.  54.  See  title /'flr/r//o»4-. 

Though  this  forfeiture  to  the  King  may  fremfevereon 
the  meihc  LnrJ,  in  detcaiing  iii>  Icigniory,  yet  it  teems 
a  punithmcnt  inllicttd  on  him,  fur  hit  want  of  caution 
in  the  choice  of  hi»  tenant. — The  Law  having  infliclcd 
a  fimilar  penalty  on  the  J^ord,  where  the  tenant  is  guilty 
of  felony  only ;  the  King,  in  this  latter  cale.  having  the 
land  a  year  and  day,  to  the  prejudice  of  the  immcdute 
l^ord.io  whom  the  cA*te  in  that  cafe  cichcats.  Scc;*ftif. 
Charta.  c.  ti,  31  :  1  Imji.  18.  in  n:  1  Injl  30,  7  : 
3  Injl.  1 1 1 :  St,Je  Pr^ro^.  Regis.  17  £.  a.  t.  16;  StatinJ- 
J'erd,  P.  C.  A  3.  e.  50  :  And  tor  lurth-  r  mait(.r,  x  Ccaim, 
c,  6  ;  and  this  Di^tunary,  title  Ejibtat. 
If  lands  be  held  of  the  King,  as  of  an  honour  come  to 
him  by  a  common  efcheat,  a^  the  tcnant'>  dying  without 
heir,  or  committing  felony,  thcCc  landi  are  part  of  the 
banOLir ;  othcrwile>if  forfeited  for  Ucafun,  for  then  ifacy 


come  to  the  King  hy  rcaron  of  fiit  perfon  crown  ;  and 
if  he  granii  thcra  Over,  i^c.  the  patentee  (ball  hold  of 
the  King  in  cliicf.  a  fnj!.  64. 

It  MA.  found  by  fpeaal  ver(iifl,That  the  Trior  oiMer- 
lou  wa>  fiifcd  of  a  houfe  ir.  Scutf'-.t.-arJ^,  held  of  the  Arch- 
bithop  of  CofTfuBtiff,  a:  of  his  b'-ircugh  of  Scuth-uoark  i 
and  50  ol  hi!  reign)  furrcndcrtd  it  to  Hen.  Vlll. , 
who  granted  it  and  other  lands  to  J.  S.  and  his  lieiri,  to 
hold  of  him  :t  U!'^s  hui^agio,  by  Icilty,  for  all  fcrviccs 
and  demands,  and  rot  fn /a/i// ;  anl  aftcrv^^rds  (^.cen 
Mary  granted  the  manor  and  borough  ol  Scuthivari  to 
tnc  Ma>or  and  Ct-mrrcnalty  of  Lcrufcn ;  and  the  tenant 
ol  the  mrfTuage  died  without  ifTuc  ;  ai  d  the  quetti^n  Uas, 
uhtthcr  t^een  E!'~.  or  the  patentees  of  the  borough 
fhould  have  the  elchcat  *  and  adjurfged  far  the  Q^cen ; 
for  the  firfl  patentee  ot  the  meffuage  hc!d  it  of  the  Qocen 
in  focage  in  f4ipn<t  as  of  a  feigmory  in  grofi;  and  the 
words  11  hltra  ^frgagio  are  mtrcly  void ;  for  the  land 
out  of  the  borough  cannot  be  held  m  hbtrs  bwgagto ;  and 
there  Ihatl  not  be  fcveral  Tenures,  for  cue  Tenure 
was  refcrved  by  the  King  for  aT|  j  therefore  of  ncccfliiy 
it  lhail  be  a  Tenure  in  focage  of  the   King.  CVc. 

120. 

8.  liscUACC  is  reckoned  by  Lord  Ualt,  among  the 
pcrqiiifiifs  of  Tenure;  and.  whether  fo  or  net,  leems  one 
of  iif  moU  obfcure  and  unintelligible  branches. 

KfcoagetCnnfidered  as  a  Service, or  Iprcies  of  TenurCt 
was  nor,  as  Ltttltur.  inttmatrs,  (^^  95>9^>}  adired^er- 
fonal  fervice  of  attendance  upon  the  King  in  his  wais ; 
nor  was  it  due  upon  at!  military  occoficns,  as  Knighi- 
Serviie  was  :  But  it  was  a  pecuniary  a/^,  or  ce-nmbuttGn, 
nfcrvcd  by  particular  Lords  indcad,  or  in  lieu,  of  per- 
fonal  fervice  ;  the  better  tu  enable  them  to  bear  the  ex- 
traordinary evpenceof  their  own  attendai  ce  and  svarfare, 
when  the  Kmg  made  war  on  SeodaaJ  or  tf  'alttt  or  upon 
any  foreign  country,  if  the  Tenure  was  fo /xpreUcd. 
Braft.  /.  2.  r.  16  :  Litt.  ^95'  97'  *°3»  *5S»  '5*  • 
hlad.  Htji.  Exe,  452  :  SfU.  Kous  ad Hengham  1 13. 

As  the  Lord's  iervicc  abroad  was  thus  uncertain,  the 
quantum  of  this  aid  was  feldom  afcertaincd  by  refcrva- 
tiofl ;  but  was  ufualty  proportioned  to  the  fine  received 
by  the  King  from  his  tenants  im  capin,  failing  to  attend 
in  fuch  expeditions.  Fieie^  lib.  ^■/'"l-  19S. 

'J  his  aid  and  fine  were  both  ot  them  called  Efcuage 
a  j'tuto  fbcd  aj/nmitur  aJ  j'trvitikm  militart  ( Drait.  nil 
Jupra)',  in  relpcftof  the jiutum  which  ought  to  be  borne 
both  by  Lord  and  tenant  in  fuch  wars. 

In  this  view  I'lcuage  was  a  fpccific  fervice,  (of  a  dif- 
ferent kind  from  Knight  Sers  ice. }i^rcrpe£kM-hcrcof  only, 
tl>c  tenant,  on  account  of  it^  I'ublerviency  to  the  military 
policy  of  the  nation,  was  elleemed  a^  a  Knight,  or  rather 
as  a  military  tenant.   If'ri^ht  is6,  7. 

Kft.u.igc,  however,  it  mull  be  allowed,  was  anciently, 
as  it  i>  xt  this  day,  more  generally  undcrttood  to  denote 
a  mukt  or  fine  for  a  military  tenant's  defrCl  of  fervice; 
a»  the  leodal  fevetittes  began  to  abate.  M^d.  Htj}.  £xe, 
433.  4^4,  7,  S,  462  :  zJto!  /ibr.  509.  §  1:  Litt  ^  lOJ. 

Our  Kings  anciently  taking  advantage  of,  or  perhaps 
complying  vviih.  this  humour  of  their  tenants,  whkh 
made  their  a^ual  fcrviccs  precarttMs,  did  fometimei, 
on  uccafion  of  w.ir,  %vithout  fummont,  afTcl's  a  moderate 
fum  upon  c:ich  Knight's  fee,  as  a  S{u:,:ge  or  Ejiuagt,  by 
wliich  they  might  be  enabled  to  provide  Stipendiaries. 
Ijui  as  hlcuage  of  this  fort  was  a  previous  commuutton 
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for  fcr»ice  ttanyijB^,/ at  ihe  King's  will,  and  not  in- 
curred as  a  fins,  tt  was  not  long  lubnittted  to:  In  the 
time  of  King  yohi^  it  was  not  on)>*  infilled  upon  as  an 
undoubted  right  of  the  King's  tenants,  bat  the  Barons 
urged,  and  the  King,  by  his  charter,  declared,  that  no 
Elcuage  Ihocld  be  tmpofed  or  afl'eflcd  ni/i  ptr  tsmmnne 
concilium  RtgaL  Sec  Uu,  4  97 :  i  lnji.  72,  a:  htag. 
Cberfa,  cap  37. 

Kfcuagp  thus  becoming  the  only  penalty  fordefc(fl  of 
fervice,  many  Lords,  by  agreement  between  them  and 
their  tenants,  fixed  it  at  a  certain  fum,  to  be  paid  as 
often  as  Efcuage  dould  be  granted,  without  regard  to 
the  rate  aliclled  by  Parliament.  Tho*  afcertatned,  it 
was  called  Efcuagt  eirrain ;  and  becaufe  it  did  in  tfefl  dif- 
charge  the  tenant  from  all  military  I'erx'ice,  the  pcrfons 
who  held  by  fuch  fiCcuage  were  looked  upon  as  Jtcagt 
tenant!,  and  no  longer  ellccmed  as  tenants  by  Knight- 
fervice.  Lin,  ^^9it,  120:  1  Infi.  87,^1. 

As  to  Efcuage,  fee  aJfo  the  notes  on  1  Inft.  7J,  74, — 
And  now  Etcuag^  is  expreOly  taken  away  by  lite  flat. 
12  Car.  J.  r.  24  (See pcfi.  111.  j.) ;  and  had  fallen  into 
difofe  long  before ;  for  there  is  no  tnftancc  of  Parliament 
alTLfling  it  fince  the  reign  of  Edivard  11.  Sec  further 
2  Ccmm.  c.  5.     7^,  k^c. 

III.  I.  It  is  so  ABSOLUTS  A  MAYiU,  principle, 
or  fiAion  of  the  Law  nfTenurett  that  all  lands  are  holdtn 
iiibtr  mtdiatfly  or  inmtdiaiily  0/  tht  Kingx  that  even  the 
King  himfelf  cannot  give  lands  in  fo  abfolutc  and  uncon- 
ditional a  manner,  as  to  let  them  free  from  Tenure. — 
And  therefore,  if  the  King  fhould  grant  lands  without 
rcfervingany  particular  fcrvice  or  Tenure,  or  if  he  Ihoold 
in  exprcis  words  dcctarci  that  his  patentee  IhoulU  have 
lands  ab/qur  ali^ua  inde  rtddeade  ;  yet  the  Law  or  ella- 
bliftied  policy  of  the  kingdom  would  create  a  Tenure  ; 
and  the  patentee  fliould  anciently  (before  the  fiat, 
I  z  Car.  t.  c.  24.)  have  held  of  him  in  capiit  by  Knight- 
Jir'viet.  t  Inji,  i,  65  :  2  Injl.toi  :  Somn.  en  Gov.  126  : 
SRtp.G:  g  R^p.  123:  Sre.Ttnura,  3.52.  And  now,  in 
fuch  cafe,  or  if  the  King  rdeafe  the  lervices  to  his  icnant. 
it  will  not  extinguilh  the  Tenure  i  but  the  tenant  niall, 
notwithllanding,  bold  iy  f«aliy%  which,  as  wts  before  ob- 
ferved,  (f.  6.)  is  an  incident  cffcntial  to  every  Tenure, 
and  therefore  cannot  be  releafed.  9  Rep.  123  :  Loini  of 
Ttimrei,  196  :  2  Ccmm  e.  6.  /  85. 

Lands,  thus  bJden,  arc  c:incd  TENURES  ;  which 
were  principolly  cividt^,  according  to  their  fcrviccf ,  into 
Tenures  by  Knight  Strxitt  and  in  Seea^e. 

According  to  Blaekflcne,  there  fcem  to  have  fubfillcd 
■moneourancefiors  four  principal  fpeciesof  lay  Tenures, 
to  which  all  others  may  be  rtduced  :  the  grand  criteria 
of  which  were  the  naiure»  ol  the  feveral  ferviccs  or 
renders,  that  were  due  to  the  Lords  (rom  their  tenants. 
The  Services,  in  rrfpefl  of  ih^ir  ounlth'*  *»'ere  either  free 
or  b&fc  fervices  ;  in  lefpfft  of  thctr  qwintity  and  the  time 
of  exaAiiig  them,  were  cither  cetiarn  or  uncertain.  Free 
Services  wcie  fuch  a*  were  not  or.bccOming  the  charaAer 
of  a  (aldicr,  or  a  fffcm-m  to  prrforro  ;  fls,  to  fervc  under 
*i*  Lord  in  thexvars.  to  pay  a  Turn  of  money,  andthetthc^ 
B-iff  Strvices  were  fuch  a*  were  fit  orly  for  peafant^,  or 
pcrfji  s  of  a  fervile  rank  ;  as,  to  plough  the  I.ordN  land, 
to  make  his  hedges,  to  carry  out  his  dung,  or  other  mea  j 
employmentt.  'I  he  certain  S.Tvicw,  whcibcr  free  9i 
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bafe,  were  foch  as  were  ftintetl  in  quantity,  and  ctHild  not 
be  exceeded  on  any  pretence ;  af,  to  p,iv  a  ftjied  anttu^ 
rent,  or  to  plough  fuch  a  field  for  three  days.  I'he  un- 
certain  depended  upon  unknown  conEtngcnctes;  as,  to 
do  military  fervice  in  perfon,  or  pay  an  aiUfTment  in  lieo 
of  it.  when  called  upon ;  or  to  wind  a  horn  whenever  the 
Sects  invaded  the  realm  ;  which  arc  free  ferviccs :  Or  to 
do  whatever  the  lord  flioulJ  command  ;  which  is  a  bafe 
or  villein  fervice.  2  Ccmm.  e.  5. 

From  tKe  virions  combinations  of  tlicfe  fervices  have 
arifen  the  four  kinds  of  Lay  Tenure  which  fubfided  in 
England  till  the  middle  of  the  lail  centucy  ;  anJ  three  of 
which  fabfill  to  this  day.  Of  thrfe,  BtaShts  (who  wrote 
under  Htn^-y  the  Third)  fccms  to  give  the  cleared*  and  moft 
compendious  account,  of  any  author  ancient  or  modTnj 
of  which  the  following  is  the  outline  or  abllraA  :  *'  Tene- 
ments are  of  two  kind*,  frank- tenement,  and  villeaage. 
And,  of  frank-tenements,  fomc  are  held  freely  in  con- 
fideration  of  homage  and  Knight  frrvice  ;  others  in  free, 
focagc  with  the  fervice  of  fealty  only.'*  And  again,  "  Of 
villenages  fomc  are  pate,  and  others  arc  privileged.  lid 
that  holds  in  pure  villenage  Hiall  do  whatloevcr  is  com- 
manded him,  and  always  be  bound  to  an  uncertain  fer- 
vice. The  other  kind  of  villenage  is  called  villein  focage ; 
and  thcfe  villein  focmen  do  villein  fervices,  but  fuch  as 
are  certain  and  determined."  "StcBrallA.  \.sr.  i.r.  z8. 
Of  which  the  fenfe  fccms  co  be  as  follows  :  Fii'ft,  where 
the  fervice  was  free,  but  uncertain,  as  military  fervice 
with  homage,  that  Tenure  was  called  the  Tenure  in 
Chivalry,  per  firmtium  militart,  or  by  Knight-fervice. 
Secondly,  where  the  fervice  was  not  only  free,  but  alfo 
certain,  as  by  fealty  only,  by  rent  and  feahy,  t^c.  that 
Tenure  was  called  liberitm  Joca^ium,  or  free  focage.  Thefc 
were  the  only  free  holdings  or  tenements ;  the  others 
were  villenous  or  fervile :  As,  thirdly,  where  the  fervice 
was  bafe  in  ice  nature,  and  uncertain  as  to  time  and  quan- 
tity, the  Tenure  was  puram  'vil/caagium,  abfolutc  or  pure 
villenage.  Laflly,  where  the  fetvice  was  bafe  in  its 
nature,  but  reduced  to  a  certainty,  this  was  fiill  vitlen* 
age,  but  dillingutflied  from  the  other  by  the  name  of 
privileged  villenage,  t/:Jleaagium  frivilegiaium ;  or  it 
might  be  llill  catlnl  Socage,  (from  the  certainty  of  its 
fervices.)  but  degntded  by  their  bafenefs  into  the  iti- 
ferior  title  of  'villanurn  foeag^iumt  villcin.focage. 

2.  TtKUREs  BY  KMGHf  Srrvicc  dlfTered  vcry 
little  from  proper  feuds;  but  being  now  abolilHed  by 
/tat.  12  Car.  2.  e.  24,  and  turned  into  free  and  eemmen 
/seage.  Inquiry  fliall  be  made  at  fume  length  into  that 
exiKing  Tenure.  See  attte  L  1  :  11.  1,  2  :  And  z  Cvnm. 

e.  5.  L 

3.  TkN'vitrt  in  Socace  are  holdings  by  any  cer- 
tain convention-il  fervicc^  titat  are  net  military  ;  the  word 
Socage,  according  to  Smtrr,  being  dcrivrd  of  the  Saxon 
word  Seer  (a  liberty,  privilege,  or  immunity,)  and  agtum, 
a  legal  termination,  fignifying  fervice  or  doty.  Scmi* 
Gov*  i3j,  143,  141  :  Litt.  ^117:  t  Juj!  S6,d :  Britt. 

f.  66.  S  438  :  Fl/:a»  lib.  i.  r.  8. 

It  feems,  however,  more  prob.ibIe  and  coniifTent  to 
derive  Socage  from /cea  zploa^b ;  the  ancieni  fervice  re- 
.  ff  rved  on  this  Tenure  being  it  ploit^b  tkf  herd's  land;  hut 
which  is  115W  changed  mto  many  other  kind*  ot  fervice. 
In  tht«  fenfe  the  Tenure  in  fccage  is  denominated,  (like 
thcTctiure  by  Knighi-fervice,)  fimply  from  the  name  or 
S  n  nature 
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nature  of  the  fervice  at  firit  rcfcrved.  Wright  141,4: 
I  /«/?.  86,  {h)  :  Craig  dt  jurt  Ftud,  65  :  2  Ctmm.  r.  6, 
and  the  notes  there. 

By  the  degenerating  of  Knight-fervicei  or  perfonal 
military  duty,  into  cfcuage,  or  pecuniary  ancfTtncnts.  all 
the  advantages  (cither  promtfed  or  real)  of  the  feodal 
conlliiotion  were  dcllroycd,  and  nothing  but  the  liard- 
lliips  remained  :  1'hefc  mny  be  coll:dled  froni  the  fore- 
going detail,  and  are  very  juiUy  and  feelingly  tUted  in 
z  Carfim.  (.        75,  76. 

Palliatives  were  frojn  time  to  time  applied  by  fuc< 
ccfiive  A^s  of  rarliatnentj.  which  aHuagcd  fo me  tem- 
porary grievance;.  Till  at  length  the  htimanity  ofKing 
"Jamtj  I.  confcnied,  in  confideration  of  a  proper  equiva- 
knt.  to  nboliHi  them  all,  though  the  plan  proceeded  not 
to  eftcd  ;  in  like  manner  .at  he  had  formed  a  fcheme,  and 
began  to  put  it  in  execution,  for  removing  tlie  feodal 
grievance  of  heritable  jurifdi;"lions  in  S:»:Ianti  \  which 
has  fincc  been  purfucd  and  circled  by  the  (latute 
20  Gia,  I.  ec.  43,  50.  Kjng  Jarh't^s  plan  for  ejtchang- 
ing  our  military  Tenures  fcems  to  have  been  nearly  the 
fame  as  that  which  has  been  fincc  purfucd  ;  only  with 
this  diltereocc,  that,  by  way  of  compcnfacion  for  the 
iofs  which  the  Crown  and  other  Lords  would  luftain,  an 
anneal  fee-farm  rent  was  to  have  been  fettled  and  infe- 
parably  annexed  to  the  Crown,  and  afVured  to  the  inferior 
Lords,  payable  out  of  every  Knight's  fee  within  their  re* 
fpedive  ictgnortes ; — an  expedient,  fecmingly  much 
better  than  the  hereditary  excife,  which  was  aftcrtvards 
rnade  the  princip3l  equivalent  for  thefe  conccllions.  i*or 
at  length  the  military  Tenures,  with  all  their  heavy  ap- 
pendages (having,  during  the  Ul'urpation,  been  difcon- 
tinued)  were dcAroycd  atone  blow  by  ihejiai.  izCar.  z. 
e.  24.  which  enafls,  **  That  the  Court  of  Wards  and 
Liveries,  and  alt  tvardOiip:,  liveries,  primer  friAns,  and 
oa0er-le-main5,  values  and  forfeitures  of  marriages,  by 
reafon  of  any  Tenure  of  the  King  or  other»,  be  lotaJly 
taken  away.  And  that  all  lines  for  alienation!.  Tenures 
by  homage,  KQight*5  fervice,  and  efcuage,  and  atfo  aids 
for  marrying  the  daughter  or  knighting  the  fon>  anJ  all 
Vtnuttt  cf  ibt  JCimg  in  capite,  be  likewifc  taken  away. 
And  that  all  forts  of  Tenures,  held  of  the  King  or  ethers, 
be  turned  into  Free  and  Common  Socage  ;  fave  only 
Tenures  in  Franialmcigne,  Ccftj&elast  and  the  honorary 
ferviccs  of  0V<i/t»/5f7Vii»/>-."  A  llatute,  which  was  a 
greater  acquilitiun  to  the  civil  property  of  ihi^  kingdom 
than  even  Magna  Cbarta  itfelf :  Since  that  only  pruned 
the  luxuriances  that  had  grown  out  of  the  military 
Tenures,  and  thereby  preferved  them  in  vigour;  but 
the  llatute  of  King  CharUt  extirpated  the  whole,  and 
demoUfhcd  boih  root  and  branches.  2  Ctmm.  c.  5.  aj/n. 

The  above  expreHion,  in  the  title  and  body  of  the  Aft, 
as  to  Ttiturti  in  Capiff,  and  which  was  alfo  repeated  by 
the  Speaker  of  the  Houfe  of  Commons,  in  his  addrefs  to 
the  King  on  prefenting  the  bill,  ts  an  inaccuracy  of  a 
very  extraordinary  nature.— For  Tenure  in  Capite  Hgni* 
fici  nothing  more  than  that  the  King  is  the  immediate 
Lord  of  the  land-owner  ;  and  the  land  might  have  been 
cither  of  a  Military  or  Socage  Tenure.  Sec  2  Cemm. 
t.  ^,n.:  Mad.Bar/jng.  238  :  1  io8,  «  5:  and  this 
Diii.  title  Sirjeantj. 

The  feveral  changes  made  in  the  Tenure  of  Socage 
by  cht5  jiat.  11  Car,  2.  c.  24,  arc  the  foitowiog;  viz. 


Firftt  It  takes  ivray  the  Aids  pur  fiU  maritr  and  pur  fain 
fitx  cbtvaIio\  which  were  incident  to  all  Socage  1  enurej. 
2.  It  relieves  Socage  i»  <&pix{  from  the  burden  of  the 
King's  primer  ftijin,  and  of  Jir.a  sf  alnnaiisn  to  the  King, 
to  both  of  which  Socage  in  cafue  was  equally  liable,  wiih 
Tenure  by  Knight-feivicc  tn  (opiu,  though  not  fo  to 
WarJfhip.  3.  It  extends  the  father's  po^^cr  of  appoint- 
ing guardians  to  children  of  both  fexcs  ;  and  thus  fup- 
plicd  the  means  of  Hill  further  preventing  guardianfhip 
in  Socage.  See  thii  Dictionary,  title  Cuaraiat:.  In  all 
other  refpe£li,  the  Tenure  in  Socage  fccms  to  be  under 
the  fame  circumUances,  and  attended  with  the  fame  con- 
fcquences,  as  it  was  before  the  Redoration. 

Having  this  reformed  and  improved  this  favourite 
Tenure,  the  tlatutc,  in  the  next  place,  provides  for  the 
cxienAon  of  it  throughout  the  kingdom.  This  it  effec- 
lually  fecures,  by  converting  into  Socage  all  Tenures  by 
Knight'fcrvice,  as  mcniioncd  above ;  and  by  taking  from 
the  Crown  the  power  of  creating  any  other  Tenure  than 
Socage  in  future.  1  hji.  95.  ih)  inn:  And  lee  /J. 
85,  (d)  in  n. 

It  appears  that  there  is  nothing,  however,  in  the  above 
flatute  which  in  the  leaft  varies  the  Tenure  in  FraniaU 
mc:^rte;  it  being  exprtiily  fjved  in  the  liatute,  ^  7,  See 
this  Diet,  liile i  CbarifaSU  U/es;  Frania/acigae ;  Afcrt~ 
main. — Neither  does  it  appear  in  any  way  to  aflcQ  the 
Tenure  by  Burgage.  See  title  B urgage-Tenure. — Aui  it 
leaves  the  Tenure  by  villcDagc  as  it  wu  before ;  one  of 
the  provifoes  declaring,  tliat  it  flisll  not  be  conftrued  to 
aiter  »r  ehange  any  Tenure  By  Copy  cf  Ccur/'reM,  or  any 
fervices  incident  thereto.  S  7* 

4.  Thus,  therefore,  JIJ  ear  Emgli^  Fees*  or  HoUtiigr, 
fall  at  prtjiKt  undtr  tbt  nciion  of  boc  A  c  e-Te  s' u  R  cs  ; 
which,  though  they  vary  in  point  of  fervrce,  fuccrffion, 
\£c.  as  improper  feuds,  yet  retain  the  natore  of  feuds, 
as  they  are  holden  of  a  fuperior  by  fealty,  and  ufually 
by  fome  other  certain  fervice  or  acknowledgment ;  and 
as  they  are  tubje^  to  relief  and  clcheat*  If 'right  144,  ^, 
See  further  on  the  fubjefl  of  Socage,  ^at.  37  Htn.  8. 
c.  20:  Brael.  Itb.  t.  tc,  8,  35,  36;  z  Comm.  e.6. 

Lawyers  divide  thefe  Tenures,  according  to  their  du- 
ration, into  Ffiates  in  fee,  for  iife,  ior  yeart^  and  at  w'//: 
In  the  ptefert  iniUnce  it  mxy  be  fulhcicnt  to  clafs  them 
under  Fjiatti  tn feet  and  for  Ife  only . 

Eilates  in  fee  are  cither  PftsfmpU  ox  Ft  ei- fail, 

5.  A  Fee-simple,  though  it  be  according  \o  Ut- 
tleim  1.)  Hertdttm  pura,  is  not  fo  called,  becaufe  it 
imports  an  ellaie  purely  aUodtahox  free  from  all  tenure; 
but  in  oppofttlon  to  fees -conditional  at  Common  Law, 
and  fees. tail  fmce  the  .tatute />/  dcnii.  It  imports  a 
fimplc  inheritance,  clear  of  any  condition,  limilation, 
or  rellri^ion  to  any  particular  heirs  ;  and  defccndible  to 
the  heirs  general,  whethrr  male  or  female,  lineal  or  coUa- 
terah  In  the  cxprefs  language  of  our  Law,  "  Tenant  in 
fee-Ample  is  he  who  hath  lands  or  tenements  to  hold  t9 
him  and  his  heirs  for  ever."  Li:t.  ^1:1  Inf.  i :  FUta, 
lib,  3.  f.  S. 

In  conveying,  or  conferring,  thefe  fees  or  etbtes  io 
fee,  though  they  are  now,  contrary  to  the  original  purity 
of  proper  fctids,  become  vendible,  the  ancient  form  of 
donation  is  tlill  prefcrved ;  and  a  fccffmentt  whether  con- 
fliiuting  or  tranifcrring  a  &ef,  or  fee,  retains  even  at  this 
day  ;.^c  form  of  a  gift,    it  i:  j'cifcded  and  notified  by 

the 
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tlie-lk'me  Rffi^tiity  KrUverjr  and  feifin  on  invertiture, « 
a  pure  feud:;!  don:Ltion,  and  is  ftill  directed  and  go- 
verned by  ihe  l',itnc  rule*.  1  J>ij?.g,a;  41,/!:  fkra, 
lih.  i  c.  15.  §^4.  5  :  Braasttt  tib.  i.  t,  x-j.  \  \,  See  tUlcs 
Cen'Vttanct  \  D,:Ji  fi  -^Jf/nttt:;  Grants  tec, 

Tciiurcs  bcirg  iliui  d<:rived  from  the  feudal  law,  and 
partaking  of  their  oiigin,  KecJ,  or  elUtes  in  fee,  could 
not,  at  Common  Ldw,  he  aliened  without  the  licence  of 
the  Lord:  (fee  atiu  1. 4  )  This  introduced  Sub-iH/tutiatUm 
by  ilic  tenant  to  hsU  e/'  hhnjtlfx  uhich  *erc  fo  far  rc- 
ItrAined  by  Kegna  Qhariat  e.  32,  as  to  compel  the  te- 
iMinc  of  an  inferior  Lord  to  keep  in  his  ovvn  hands  fo 
much  of  the  fee  as  tvould  be  fufficient  to  anfwer  bis  fer. 
vices  to  the  Lcrt*.  "i  hc  firtl  flaiute  that  materially  va- 
ried from  thi»  law  of  fcud^,  wat  the  lUiute  of  i^ia  tmp- 
/era,  1 8  £.  l .  < .  1 ,  which  enabled  fuch  tenants  to  fell  all 
or  part  of  their  lands,  to  haU  0/  ihtir  Lordj*  by  ihc  fame 
ivTvicrs  a>  tiic  feoHbr  had  held.  The  King's  tenants 
were,  hp.vcvcr,  under  feveral  dtfabilities  of  alienation, 
but  uhich  were  all  finally  removed  by  fat,  ^4  EJ.  3. 
15  :  and  6ne!  for  alienatiun  were  paid  to  the  King  by 
tenants,  till  aboiiihed  by  ilie  Jtat,  12  Car.  a.  <.  24, 
already  fo  often  alluded  to.  See  1  Cmrm.  r.  5.  71  ; 
e.  6.  p.  89. 

As  A  tenant  could  not  alien,  fo  neither  could  he  fub> 
jeft  the  tenancy  cr  fee  to  his  debts,  until  the  Jiat. 
Sf^ejlrn.  z.  (13  E.  i,  y?.  1.)  t.  18,  fu^jefted  a  moiety  of 
land)  to  execution  ;  leaving  the  other  to  enable  the  te- 
nant to  do  the  fcrvices  of  the  Tenure.  But  feveral  other 
ftatutes,  as  1  3  £.  l.ji.  3,  <J>  Mtnatordui;  27  E.  3. 
<\  9;  23  //.  8.  c.  6,  were  afterwards  made,  by  which 
lands  were  fubj<;ded,  id  a  fpecial manner,  to  the  particular 
liens  created  by  ttiofe  ftiiuces.  Vide  2  laji.  394  ;  and 
ihis  Diflionary,  title  ExtcutioH, 

As  tenants  could  not.  by  the  feudal  or  Common  Law. 
alien  their  tenancies  without  the  licence  or  confent  of 
the  Lord ;  fo  neither  could  the  Lord  himfelf  alien  his 
feigniory  without  the  confent  of  his  tenant.  Hence  fprung 
the  dodrinc  of  Juormmnt,  now  quite  aboliihed  by  Jiat. 
4  Jim.  r.  16.  S  0-        title  Aucriiment. 

For  the  feudal  rcllramis  on  devife,  fee  title  IVilh. 

The  rules  which  at  prelent  operate  on  the  law  of  de- 
fceots  to  the  cldelt  fon,  and  the  general  preference  of 
males  to  females,  as  well  as  thofc  which  exclude  the'im- 
mediate  alcending  line  of  relations,  are  all  deducible 
from  thefc  feudal  foundations  of  the  Law;  and  are  very 
ably  explained  by  Sir  Martm  If'rigbt  in  hii  'rreaiilc. 
pp,  173  —  185.  Sec  this  Didlionary,  \\\\c  Dejlott ;  and 
further,  as  to  EjlaUi  in  Fce-limple,  this  D.dionary,  title 
Ft*  a>iJ  Fte-fimpU, 

6.  A  Fel-tail,  {feuJum  taUiaium,)  as diftinguifhed 
from  a  fec-fimple,  is  a  f^c  limited  and  rellrained  to  fume 
particular  heirs,  cxclufivc  of  others.  It  is  fo  denominated 
from  the  Frtach,  tailltrt  to  cut,  or  cut  oit",  on  account  of 
tlic  p.wiicuJar  reilridlion  by  which  the  heir-gcncral  was 
olten,  and  collateral  or  remote  heirs  were  aUavs.  cut  off. 
fUta,  U.  3.  3:  Braa.  U.  2.  c.  5.  i  X.  Bru.  c.  34: 
Liit.  ^§  13.  I  ^  •■  I  A-**  '8,  i  :  SpJm.  Clef.  (tJ.  F(o. 
dum  ;  and  this  Di^lionary,  title  T.vl. 

h  Fee  thus  limited  was  ai  Common  Law  known  by 
the  name  ofa  /it  contlitianati  fo  called  from  the  condition, 
cJtpn  it  or  implied  in  the  gift  or  conftituiion  of  the  fee, 
thai  in  cafe  the  donee  died  without  fuch  f  artu  Jar  heirs, 
the  l2r:d  or  fee  fhoald  revert  to  the  dor.cr.    Bat  our  an- 


ceftors  were,  afccr  heir  or  iflue  haii,  fjfTercial  < 
Law.  to  alien  fucti  fee,  and  to  defeat  the  dunor  as  well  z% 
the  heir  ;  on  a  fuppofition  that  the  condition  was  for  this 
purpofe,  faiisficd  or  performed  by  the  donee's  having 
iffue.  See  1  Irjl.  19,  a\  Plo-Mit.  Ctmm.  242,  5,^;  Z47(ii. 

This  praflicc  being  maniicfl!y  conraty  to  the  intent 
of  the  gift,  was  reflraincd  by  flot.  IVtfim.  2.  (13  £.  i, 
Ji.  I.)  c.  1  ;  commonly  called  the  St&tute  Dt  ihmt  tan- 
Ji'iTttii/tSuj;  (or,  Jhortly.thc  Statute  l)t  Jem;)  which  re- 
quired that  the  will  and  intent  of  the  dciior  ihould  be 
obferved,  and  the  fee  fo  given  ftiould  go  to  the  ifTue. 
and  for  want  of  ifiuc  revert  to  the  donor.  So  (hat, 
though  LiiiUion  fays  13,)  that  a  Fee-tail  is  by  force 
of  this  llatute,  yet  it  is  not  to  be  underflood  at  creating 
any  new  fee,  but  only  fevering  and  d-Uinguifhing  the 
limitation  from  the  condition,  ai^d  rrnortng  the  c!Ft^  of 
each;  i  t.  the  Limitation  to  the  iflue,  ani  theRever£on 
to  the  donor  :  yet  as  by  means  of  this  lUtute  the  limit- 
ation was  raifcd  above  the  condition,  the  fee  mi^ht 
thenceforth  be  denominated  from  the  liuitaiion,  which 
thus  became  the  fubltance,  as  it  had  before  been  the 
immediate  end,  of  the  gift.  Hut  this  was  at  length 
eluded  by  the  legal  fictions  of  Finet  and  Reiovtriei.  5ce 
this  Didlionary  under  that  title,  and  alfo  title  Fcrftiiurei 
and  for  further  matter  on  thti  head  of  Eftites  tail,  and 
the  policy  uf  making  them  alienable,  title  Tatl  and  Ftt- 
tail.  ff  'rrgit  1 86,  9. 

7.  Estates  fo-r.  Like  are  either  cenvtntiona!  Or 
Itgal ;  of  the  former  fort  are  fuch  cilates  as  are,  in  their 
creation,  exprcAly  given  or  conferred  for  life  of  the  te- 
nant only.  Thefe  are  of  a  feudal  nature,  held  by  fealty, 
and  liable  to  conventional  fcrvices.  Of  the  other  fore 
arc,  t,7'enanciti  in  tail  afser  poffibtliiy  of  ijfut  txtitt3\ 
2.  Tertancia  in  dvivfr,  and  by  tbt  Lurteiy.  Sec  the  fcVC- 
rat  titles,  and  title  Lift-Efiate,  in  this  Dictionary. 

The  firft  of  thefe  is  dillinguifhed  by  the  particular  dc' 
fcription  merely  to  fuggert  the  legal  difadvantagcs  call  on 
fuch  ellatc-tail,  when  turned  to  a  hopelef*  inhcritsnce. 
It  arifei  where  lands  and  tenements  are  given  to  a  man 
and  his  wife  in y/iVrW  tail,  and  either  of  them  dies  with- 
out  iHue  had  between  them.  The  furvivor  is  tcnsnt  ia 
tail  alter  potfibility,  i^e.  Sec  Litt.  ^  32  :  1  Inf.  28; 
II  Rfp.  80;  and  this  Didionary,  title  Taii  afur  F^- 
biliiy.  Sec, 

8.  Dow2R..  called  by  C/vTJ^,  7"r/>7i  and  Ttrfia,  and 
known  to  the  fcudills  by  fcverat  other  names,  was  pro- 
bably brought  into  En.;liinJ  by  the  Nermann,  as  a  branch 
of  their  doilrine  of  fiets  or  tenures  ;  for  we  Itnd  no  foot- 
fteps  of  dower  in  lands  until  the  time  of  the  Nortnaut : 
But,  on  the  contrary,  provilion  is  made  by  one  of  the 
laws  of  the  SaxM  King,  Edmund,  for  the  fupport  of  the 
wife  furviving  hcrhuflj-ind.outof  hisgoodsonly.  Ifrigirr 
191,  2.  See  this  Diilionary,  title  Dc-ur. 

9.  TtSANCIES  BV    T  K  r.  Cu  R  T  ES  V,    Of  pft  h^Cfn 

terrtTt  though  fo  called  as  if  th?y  were  peculiar  to  Eng- 
ia::d,  were  known  not  only  in  Sfcfl/ru.i,  but  in  Ir/Inrtd, 
and  in  Normandy  alfo  ;  and  the  like  cuflom  is  to  be  found 
amongll  the  ancient  Almain  laws;  and  yet  it  does  not 
feem  to  have  been  feudal,  nor  dnes  its  original  any  where 
fatisfaflorily  appear.  Sorne  Kaglijh  writers  {Mirrs", 
Stlden,  Cc^ji-'ill)  afcribe  it  to  Henry  1.  ;  but  A'a.'.  Bacctt 
calls  it  a  Law  of  Counter- tenure  to  that  of  Dower,  and  yet 
fuppofes  it  as  ancient  as  from  the  tirrc  of  the  Saxenti 
\  and  that  it  was  therefore  ra'hcr  reflored  than  introduced 
5  3  t  hy 
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hy  Htnry  T.  £ttg.  Gcv,  io;»  147.  But  ss  there  are  no 
Rotkcs  of  this  curtefy  amoxg  the  Ia\v>  ut  tKc  Saxem,  or 
among  thofe  we  have  of  Ha:,  I.  we  nuy,  perhaps,  vvitii 
fafciy  rely  on  Cmtg*$  conjrrdurc,  thai  it  is  tlerivcd  from 
the  Civil  Law.  Crctg     Jurt  Ftui,  312:  Wright  191,  5, 

10.  FoRFfciTURts  of  ellatcj  in  fee,  though  ihcy 
were  very  niAr.y  by  the  feudal  unj  Comaiun  Law,  [vide 
Sfelm.  im  v,FJcmn,  Is!  LI.  //.  I  ■  (•  -\y-  CIa-tv.  I.  9.  r.  4 : 
Sra/l.l.  2  -  c.  i^l  l»  iz,]  are  reduced,  a)  the  Law  now 
flindt,  to  !ort'citure>  by  jinai/ta'tn  cf  tre^tjin ;  and  by 
Cejir, 

Of  the  former  enough  has  been  fatd  at  prcfent.  Antf 
U.  7  ;  aad  ihla  DitUotiiry,  iitl«  iT/V/xj;;  Fcrfaturt  i 
^reaftia.  The  l^c^er,  which  depended  on  true  feudal 
princip*e^.  and  tnlroiluccd  many  feudal  hardfliips,  was  at 
length  regulated  by  the  ftaiute  of  C/rat^rr,  6  £J.  1 . 
(.  4  ;  and  JJcr,  tJ\j!m.  3.  15  £.  1.  r.  St.  Thefc  lUlutcs 
provided,  that  io  cufo  a  imant  (hould  eiojc  to  pay  hU 
rent  fur  two  yearit,  and  tlicre  Hiould  not,  during  th&t 
lime,  be  futiicic.-it  didrefi  on  '.he  Lnd,  the  Lord  might 
have  ^Cejfai-ii  ;  and  by  means  thcceuf, if  ilic  tenant  did 
not  tender  his  arrcajs  bctore  judgment,  the  Lord  ftiould 
upon  fuch  ctjtr  recover  the  land  or  fee  itl'elf,  ana  bar 
the  tenant  (or  ever.  See  2  Inji.  21)5,  400,  460  :  Be^ih*i 
Rial.  J:2  133,  4:  F.N.  B.  208,9:  tf'rigbt  196— aoa  ; 
and  this  Dictionary,  titles  Crjavti ;  Rtat. 

Edates  for  life  are  alfo  forfeitable  by  wafle,  and  by 
alt  fuchaAs  as  tend  to  defeat  the  rcverfion.  1  lafi.  2. 
bee  title  Lift-Ejlattt. 

There  arc  yet  two  kinds  of  EUates  which,  though 
tfaey  fall  under  the  head  of  Se^agt,  are  denominated  and 
ufually  treated  as  particular  fpecies  of  Tenure,  viz.  Bur- 
gagt  and  GavrliinJ. 

11.  fiuacACC-T£KVRt,  fo  called  to  denote  the 
particular  fervice  or  Tenure  of  h9u/ti  in  ancient  cities  or 
ioroughtt  is  certainly  a  fpecies  of  5».-iJf/-tenure.  The  te- 
nements being  hoMen  by  a  certain  annual  rent  in  money, 
or  by  fome  Icrvice  /elating  to  trade  ;  and  not  by  military 
or  other  fervice  that  bad  00  fuch  relation.  The*  quali- 
ties of  this  Tenure  vary  according  to  the  particular  cuf- 
toms  cf  every  borough,  ^nd  that  without  prejudice  to 
thefeud.'il  nature  of  it.  Uee  Ifright  204,5:  Mad,firma 
$itrgi  :  Litt.  ^>  162.  3,  4,  5,6,7:  Co-  Liu.  109  :  Siomn. 
M  i-tfu.  142,  8.  'fayer  on  Gov.  171  :  1  hjt.  IC9.  a : 
S^im  :  Cratg.iitjure  Feud.  68:  JtHi.Ctit.  1 27  :  2  Comm. 
c.  6.  /■  82  ;  and  this  Diclionary,  tide  Burgagt. 

11.  The  ptoper.ies  ol  Gavelkind  1  enure  are 
To  nany,  and  tkc  qualities  of  it  fo  different  from  Uiofe 
of  any  other  Teuure,  th.it  it  feems  to  have  been  doubted 
whether  it  be  a  r.  oure  of  feudal  t.iture  or  not.  The 
Gavelkind  tenant  retains  :lfong  marks  of  propriety  ;  as 
power  to  alien  even  at  th;  age  ot  iji  Somn.  Gav.  8,  9; 
Kreedom  from  forfeiture  for  felony;  and  many  other 
prtvtteges  unknown  to  perfoos holding  their  lands  by  any 
o:her  kind  of  Tenure. 

It  is  however  certain  that  the  Tenure  is  Uriflly 
feudal,  ard,  like  the  more  ufual  Tenures  by  Knight, 
fervid  and  Sc<age,  is  denominated  from  the  kind  or  r  a- 
lureof  the  prevailing  fervice,  which  was,  as  the  name 
imports,  :ributarf  or  ctn/uali  the  word  Gavelkind  being 
(according  to  Simar  en  Gav.  12,  35,  37;  and  fee 
Bieiatt  in  1/.)  a  compound  of  the  Smxen  words,  gavt!, 
ga/el,  or  gahU,  a  tribute,  tax,  or  rent;  and  gecjiuie, 
and,  fort,  or  quality ;  thus  diteftly  importiog  Cha(  fucli 


lands  arc  cenfual  or  tented:  Although  they  are  alfb 
fubjed  to  other  kinds  of  fervice,  this  Tenure  in  faft 
being,  like  Burgage,  a  kind  of  ^cagc  Tenure,  and 
liable  to  the  fame  feudal  burdens  and  fuifcitures.  bee 
If'righ:  2c6— 212. 

.■\)  for  the  famous  partible  quality  of  mtjt  of  the  lands 
in  A't'tf/,  [not  all,  lee  HaU  Hifi.  C.  L.  225  :  Stat, 
31  //,  8.  f.  3  :  but  fee  1  Med.  9^ :  2  Sid.  153  :  Cro. 
Car.  465  :  Luiiv.  256,  754:  by  which  it  :ippears  that 
'.\\\  iand>  in  Ktnt  fh^Il  be  prcfumed,  witbont  pleading, 
to  be  gtvclkind  ;  UQlcfi  they  can  hz  proved  to  be  dif- 
gavelted  ;]  it  was  not  a  particular  or  proper  cfTcft  of  Ga- 
velkind 1  enure.  But  it  un.s  lather  the  anc-ent  courfe 
of  defcent  retained  and  continued  in  that  cour.ty  Somn. 
on  Gav.  89,  90.  And  hot^ever  particuli.'  this  courfe 
of  dcfccnt  (whcicby  the  lands  of  the  lather  arc  equally 
divided  among  all  the  fons ;  and  of  a  brother  dying 
without  ilfue,  among  all  his  brethren;  Lttt,  ^  210: 
Ctf.  Lut.  140,)  may  now  appear  to  us,  yet  if  we  con- 
fider  Gavelkind  as  a  fpecies  of  Setage  "Tttturtt  and  that 
all  Tenures  by  Socage,  or  of  that  nature,  were  anciently 
in  point  of  fuccefliun  divifible ;  and  that  they  0light» 
without  prejudice  to  thel/  feudal  uaturc,  defcend  equally 
or  otherwife,  as  bell  fjiccd  the  genius  and  ufage  of 
every  county  ;  it  will  appear  much  more  extraordinary 
thm  all  other  counties  ihould  depart  from  this,  the  more 
ancient  and  natural  courfe  of  dcfcenr,  than  that  this 
particular  county  Ihouid  retain  it.  t^nghi  21^,  See  fur- 
ther, 2  Cemm.  c.  6 ;  and  this  Di^  tiue  GavtUntJ. 

1 3.  Under  this  Head,  Ttaurt,  fomeihing  ought  10  be 
faid  of  CofjihoUt  i  though  they  are  not  reducible  (0  any 
of  the  preceding  divifioos  of  the  fubjefl. 

Copyholds  are  the  remains  of  ytUenAgt\  whichi 
confidered  as  a  Tenure,  wii  not  entirely  Saxon,  Ncrmaa, 
or  Feudal,  but  a  Tenure  of  a  mixed  nature,  advanced 
by  the  Strmams  upon  the  Saxom  bondage,  and  which 
gradually  fuperfeded  it.  See  f .  A'.^.  1 2,C ;  i/j^f.^S,^: 
Bac4m'j  V/e  of  iht  Law  42,  3  :  Ltrt.  tit.  yiUenage  :  Old 
Ten. :  Semn.  Gav.  65.6. 

The  Normans,  according  to  Sir  William  Temple^ 
**  finding  among  ui  a  fort  of  people  who  were  in  a  con- 
dition of  downright  teriitude,  ufed  and  employed  in  the 
mull  fervile  woiks,  and  belonging  (they,  their  children^ 
and  effeth)  to  the  Lord  of  the  toil,  like  the  refl  of  the 
ftock  or  cattle  upon  it tmfrerKbiftd  all  fuch  as  fell  to 
their  fhare;  by  admitting  them  to  Jtaliy  in  refpeQ  of  the 
little  livings  they  had  hitherto  been  allowed  10  pofTefs, 
merely  as  the  fcanty  fuppons  of  their  bafc  condition; 
and  which  ther  were  ftili  fuffered  to  retain  upon  the 
like  fervice  as  they  had  in  their  former  fervitude  been 
uled  and  employed  in.  But  this  poQ'efiion,  as  now 
clothed  with  ftcltyi  and  by  that  means  advanced  into 
a  kind  of  Ttnmrty  difTered  very  much  from  the  ancient 
fervile  pofTeflion,  and  was  from  henceforth  called  VtU 
lenagt.  Sec  Ttmp.  Intred.  59  :  Mirror,  h.  2.  c.  2d  : 
Bra,*f.  i:6  i.  8.  i  I  :  Lttt.  zcb,  7  :  Leg  /f.  1. 
ec.  29,  33  ;  in  which  lall  the  word  yj/ain  feems  firft  ap- 
plied to  luch  tenant,  bee  alfo  this  Dictionary,  title 
letn%  and  Sptim,  G'.t.£.  innj.  Strvui, 

Our  Saxon  ancellors  having  fubmitted  to  the  feudal 
law,  which  to  them  was  A  iJnu  cf  Ltheny.  perhaps  imi- 
tated Hit  Norma nt  in  this  particular;  But  neither  did 
our  Saxca  or  Norman  anccHors  mean  to  increafe  or 
ftiengthcD  the  polTefiioD  of  their  viileiMJi  but  to  leave 

that 
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that  a]loget)ii*r  u  dependent  and  precarious  at  befbr«; 

Uvc  only  ihar,  as  by  their  ftdm'fC.m  to/ta/ty,  thrir  pof 
feirton  was  put,  la  Ionic  meifuic,  upon  a  feudal  tooting, 
the  Lurds  could  not  deat  wiin  thcin  (o  wantonly  a  be- 
fore :  {vtife  ante  1.  4  }  And  at  length  the  uninterrupted 
benevolence  and  go  d  nature  of  the  (ucceflivc  Lords  of 
miuy  fn;inors»  having*  lime  out  uf  mind»  permitted 
them,  or  them  and  their  children*  to  enjoy  their  poflef. 
ftons  in  a  cou'le  i>r  (ucccilion*  or  for  life  only,  became 
cuilomiiy  ai^d  binding  on  their  fucceflbrs,  and  advanced 
fu.h  pnlVcihon  tiuo  the  legal  incercft  or  cllate  we  now 
Ciit'  Q  '.ofyholti  I  which  y<t  rrnuins  Tubjc^k  to  the  lame 
iierkit--  cundition>  at<d  forfeiture*  as  before,  tbcy  being 
all  of  them  fo  man^  branches  of  that  lontinu^ince  or 
en  !om  which  made  it  what  it  is.  Somn.  Cav.  58  :  S/t'm. 
Gi'ff.  'v.  FruJum  :  Bro.  title  yilUna^t. 

Pro  11  this  view  of  the  origin  arnJ  nature  of  Copyholds 

may  poflibly  colleft  the  ground  ot'  the  great  variety 
of  cultomt  that  influence  and  govern  thufcciiates  in  dif- 
ferent manors  ;  it  appearing  that  they  arc  only  cuHotn- 
ary  eltaten*  after  the  ancient  will  of  the  firft  Lords*  as 
prefcrved  and  evidenced  by  the  Rolls,  or  k-.-pt  on  foot 
by  the  conftant  and  uninlcrrupled  ufages  of  the  fevcral 
manors  wherein  they  lie.  Liti.  ^  7i»7S'77  •  2  JO. 

As  to  CofjhoUt,  fee  further,  2  Comm.  r  6  lil  :  and 
this  D\t\ionzry,iniCi  Jiicuai  Dtmtj'nt\  Cofjh^lai  \  Ma- 
nors ;  Vtiltins,  Ac. 

From  the  above  compendious  view  of  the  principal 
and  fundam^-ntal  points  of  the  do^rine  of  Tenures  both 
ancient  and  modern,  m^y  be  obferved  the  mutual  con- 
Dcdlion  and  dependence  that  alt  of  ihem  have  upon  each 
other.  Aod  upon  the  whole  it  appears,  that  whatever 
charges  and  alterations  thcfe  renurcs,  in  progrefi  of 
time,  underwent,  from  the  Saxcn  xra  to  ii  Cha.  11. 
all  Lay-TenJtrtt  are  now  in  effert  reduced  to  t*n  fpcciej: 
Frtt  It  Hurt  in  Commit  Soia^t,  and  Ba/e  Tenurt  by  Copy  of 
Court  Roll.  There  is  one  other  ipccies  of  Tenure  rc- 
ferved  by  the  Ha  ute  of  ChirlaU  which  is  of  a^i- 
rttual  nature,  and  called  the  Tenure  in  Franlaimcigne. 
See  this  D.Aionary  under  that  title. 

TERM,  Termitrus.']  Signifies  commonly  the  limita- 
tion of  lime  or  eftate ;  as  a  Icjfe  tor  term  of  life,  or  years, 
lie-  Bra.-i  liB  t.  Term  is  alio  a  fpace  of  lime,  whcrc.n 
the  Superior  Courts  ^lU'tftmhtjler  fit.  See  Ttrmt, 

TtRMlNUM  QUI  PRETEKUT;  See  AdTtrminum; 

BjtSmtnt. 

TERMOR,  Ttntns  txTnmin3,'\  He  that  holds  lands 
or  tenrments  for  term  of  years  or  life.  Litt.  ^  100.  A 
Termor  for  ycarscannoi  plead  in  afiifc  like  tenant  of  the 
freehold  ;  but  ilie  fpectal  matter,  v/a.  his  Icafe  for  years, 
the  rcverfion  in  the  plaintiff,  and  that  he  is  in  pofTeiTioo, 
i^c.  OjtTZ^b  :  Jenk.  Cent.  x^i.  See  title  ^^/^  I.  1. 

TERMS*  Thofc  fpaces  of  time,  wherein  the  Courts 
of  Jullice  are  open,  for  all  that  complam  of  wrongs  or 
injuries,  and  feek  their  tights  by  courfe  of  law  or  adion, 
ia  order  to  their  redrefs ;  a  .d  during  which,  the  Courts 
in  H^tJJraia/er-HalJ  fit  and  give  judgment*,  isf^.  But  the 
High  Court  of  Pirliament.  the  Chancery,  and  inferior 
Courts,  do  not  oblerve  the  Terms ;  only  the  Courts  of 
King's  Bench,  the  Common  Pleas,  and  Exchequer,  the 
highcft  Courts  at  Common  Law.  Of  thefc  Terms  there 
arc  four  in  every  year,  •viz.  Hilary  Term*  which  begins 
the  23dof  7/i»*i*iry,and  ends  the  12th     Ftbrttarj  [00- 


fefs  on  SiatJayt,  and  then  the  day  afwr)  ;  Eajter  Term, 
that  begins  the  H'tcntJAay  f«.Ttni£ht  after  Eafitr  Day, 
and  ends  the  hUrJay  next  after  AJctnJit.n  Day;  Trinity 
Term,  which  bcgms  the  FnJay  alter  Tntitiy  SunJay, 
and  Cndi  the  Wtdntfday  fortnight  after ;  and  Muhatimai 
Term,  that  begins  the  6th  ot  Ho'-^jtmba ,  and  ends  the 
2itthof  Nrvtmitr  (unlefs  on  Sundaytt  and  then  the  day 
alter) 

Tncfc  Terms  are  fuppofed  by  Selden  to  have  been  io- 
n  (uicd  by  if  'tiUam  the  Conqueror  :  But  Spehinn  batb 
clearly  and  learnedly  ilieAn,  that  they  were  gradually 
tormtd  from  the  canonical  conllitutions  of  the  Church  ; 
being  indeed  no  other  than  thofe  leifure  feafons  of  the 

'  ycai,  which  were  not  occupied  by  the  great  feftivals  or 
falls,  or  which  were  not  li.tble  to  the  gereral  avocations 
uf  rurai  bufincfs.  Throughout  all  Clinliendom*  in  very 
eatly  time.i,  the  whole  yeai  was  one  cuntmual  '1  crni  for 
hearing  and  deciding  caulcs.  For  the  Chriltian  Magi- 
Urates,  to  diflinguifh  themfelves  from  the  Heathens,  v^ho 
were  extremely  luperllitious  in  the  oll'trvation  of  ihrir 

.  dits  fafii  it  at/ajii,  went  it.io  a  contrary  extreme,  and  ad* 
miniHered  julhce  upon  all  days  alike.  Till  at  length  the 
Church  inteipofed  and  exempted  certain  holy  feafons 
from  being  profaned  by  the  tumult  of  forcnfic  luigaiions. 
As,  paiiicularly,  the  itnic  of  AJi>tat  and  Cbrijimat, 
which  gave  rile  to  the  winter  vacation  \  the  time  of  LtKt 
and  Epjitr,  which  created  that  in  the  fpring  ;  the  time  of 
Pen  e.cj},  whiCh  produced  the  third  ;  and  the  Long  Na- 
tation, between  Mid/utnmer  and  Mulwlmat,  which  was 
allowed  for  the  hay  time  and  harvell.  All  Sundays  alfo. 
and  fome  particular  fcllivals,  as  the  days  of  the  Purtji* 
eaiicnt  AJ<enfitet  and  fome  otlicrs,  were  included  in  the 
fame  prohibition  :  tvhich  was  cHabliOied  by  a  canon  of 
the  church,  A.  D.  517,  and  was  fortified  by  an  imperial 
conllitution  of  the  younger  TlHtdifiuiy  comprized  in  the 
TbtsJeJiaa  code.  Sft!m.  (/'  iMTermt. 

Aficrward5,  when  our  own  legal  Conllitution  came  to 
be  fettled,  the  commencement  and  duration  of  our  Law 
Terms  were  appointed  with  an  eye  to  thofe  canonical 
prohibitions;  and  it  was  ordend  by  the  laws  of  King 
ward  the  Ccnfrflbr,  {(.  3,  de  temponhui  et  dichui  pa- 
ds.) lhai  from  the  Advtni  to  the  otlaveof  the  Eiiphany^ 
from  Ztptuagtfma  to  ihe  o^avc  of  Eajltr.  from  ihe  A/- 
tcft/ion  to  the  oClavc  cf  FenitiB^,  and  from  three  in  the 
afternoon  of  all  Sati-rdnyj  till  Mouday  morning,  the 
peace  of  Cicd  and  of  Holy  Church  fhall  be  kept 
throughout  all  the  kingdom.  And  fo  extrav.ig-int  was 
afterwards  the  regard  that  was  paid  to  thele  holy  tTmcs, 
that  though  the  Author  of  ihcA/f/  w  mentions  only  one 
vacation  of  any  confiderable  length,  contHiring  the 
mr  nihs  of  Augi'ji  and  Sepiemhtr  \  yet  Britten  it  txprefs^ 
that  in  the  reign  of  King  Ed'u-ard  1.  00  fccular  plea 
could  be  held,  nor  any  man  fworn  on  tlic  Evangelifls,  in 
the  times  of  Adi:iKi,  Lent,  Ptnieiajh  harveli  a;-d  vint- 
age, the  days  of  the  great  Litanies,  and  folcmn  fell!- 
vali.  But  he  adds,  that  the  Bifhops  did  ncverthdeiy 
grant  difpcnfattons,  (of  which  mai>y  arc  prcfi-rvcd  in- 
Rymrr't  Fixdrra,)  that  Aflilcs  and  Juries  might  be  taken  in 
loine  of  theie  holy  feafons,  And  Icon  aaerwards  a 
general  difpenfaiion  was  cftablilhtd  by  Jtat.  iVffim.  1. 
3  Ed'w.  t,  c-  51  ;  which  declares,  that,  '*  hy  the  tdlcnt 
o»  all  the  prelates.  Affiles  of  nfl^W  dij/ii/tn,  mart  d'aa- 
ctjior^  and  darrein  prt/tntmrnt  lh.tU  be  taken  in  Ad-vtnt, 
SiptuaifJIna,  and  ten: ;  and  that  at  the  fpecial  rcqucll 
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ihc  King  to  tlic  Hifhopj."   The  portions  of  timf,  1 
that  wffc  net  incluJrd  wittiin  thcfe  probibiied  feaioiis,  [ 
fell  naturjlly  tn(o  m  foutfotd  divifion,  and.  from  fome  ^ 
fetlival  liiy  tli.it  immediau'ly  preceded  ihcir  corrnience-  ■ 
incni,  were  denominated  the  Terms  of  St.  fJtJary,  of 
Eajier,of  the  Hely  TriKiij,  and  of  St.  Micbeel;  which 
Terms  hate  been  fmce  regulated  and  abbreviated  by  fe- 
veral  ails  of  Parliament ;  particularly  T rhtrry  Term  hy 
fiat  31  Htn.  8.  c.  zt.  and  Michar/mat  Tvtm  by 
16  Cur.  I.     6»  and  again  by  jiat.  24  (i<o  a.  r.  48. 

There  arc  in  each  of  ihefc  Terms  dated  days  called 
Days  in  Hank  ;  {eties  in  laacc  ;)  that  is,  days  of  appeir- 
ance  in  the  Court  of  Common  Bench.  They  arc  ge- 
nerally at  the  dillance  of  about  a  week  from  each  other, 
and  have  reference  10  fomc  fertival  of  the  Church.  On 
fome  one  of  thcfe  diy  in  Dank,  all  original  utics  mud  I 
be  made  returnable ;  and  therefore  they  are  generally 
called  the  Returns  of  that  Term :  whereof  every  Term 
has  more  or  lei's,  faid  by  the  Mirror  to  have  been  origin- 
ally fixed  by  King  Jl/rtJ,  but  certainly  fettled  as  early 
as  the  flaiute  of  5 1  lita.  i.fi.  2.  Now  Eafitr  Term  hath 
five  returns ;  and  all  the  other  Terms  four.  But  thongh 
many  of  the  return  days  arc  fixed  opon  SuaHays^  yet  the 
Court  never  fits  to  receive  thcfe  returns  till  the  Mcnday 
after  ;  and  therefore  no  proceedings  can  be  held,  or 
judgment  can  be  given,  or  fuppofed  to  be  given,  on  the 
Sunday.  See  Sali.  627  :  6  Mt4,  250  :  i  JbH.  156)  S'tvan 
V,  Brtomt :  Sro.  P.  C. 

The  firft  return  in  every  Term  is,  properly  fpeaking, 
the  firft  day  in  that  Term ;  as,  for  inlUncc,  the  oilave  of 
St.  Hilary^  or  the  eighth  day  inclufive  after  the  fcaft  of 
that  Saint:  which  falling  on  the  thirteenth  of  'January^ 
the  oAave  therefore  or  Sril  day  of  Hiiary  Term  is  the 
tttetiticthof  January.  And  thereon  (one  Juagcof)  the 
Court  fits  to  take  e£otgn}^  or  excufes,  for  fach  as  do  not 
appear  according  to  tlie  ftimmons  of  the  writ:  wherefore 
thb  is  ufually  called  the  Efibign  Day  of  the  Term.  But 
00  every  return  day  in  the  Term,  the  perfon  fummoned 
has  three  days  of  grace,  beyond  the  day  named  in  the 
writ,  in  which  to  make  his  appearance;  and  if  he  ap- 
pears on  the  fourth  day  inclufive,  {quarto  Mt  fio/,)  it  is 
fuAicieni.  For  our  flurdy  anccllors  held  it  beneath  the 
condition  of  a  freeman  to  appear,  or  to  do  any  other 
z&,  dt  the  precile  time  appointed.  Therefore,  at  the 
beginning  of  each  Term,  the  Court  docs  not  ufually  fit 
for  difpatch  of  bufioefs  till  the  fourth  or  appearance  day, 
as  in  Hilary  Term  on  the  23d  of  Janrntry  ;  and  in  Trinity 
Term,  by  ftatuic  31  Htn,  8  r.  ii.  noi  till  the  fifth  day, 
the  fourth  liappeniog  on  the  great  popilh  fcllival  of 
Corpus  ChrijU  ;  which  days  arc  therefore  called  acd  fcl 
down  in  the  almanacs  as  the  firll  days  of  the  Term  :  And 
the  Court  alfo  fits  till  the  ^u.irto  da  poji  or  appearance 
day  of  the  lall  return,  which  is  therefore  the  end  of 
each  Term.  Sec  l  Bulfi  35  :  3  Ccmm.  c.  18. 

If  the  fcall  of  Saint  Jcba  the  Baplift,  or  Ht'd/tttMutr 
Day,  fjlls  on  the  Morrow  of  Ccr/tu  Cbnjii  6.-iy,  (as  it 
did  jJ.  D.  1614,  169S,  1709,  and  1791,)  Trtnity  full 
Term  then  commences,  and  the  Court  fits  on  that  day  ; 
though  in  other  yc-irs  it  is  no  juridical  day.  Yet  in 
1702,  171?,  and  1724,  when  Midfiimmer  Djy  fell  opon 
what  iv.is  regularly  the  laft  day  of  the  Term,  the  Courtt 
did  not  then  lit,  but  it  was  r^-garded  like  a  Sunday^  and 
the  Term  was  prolonged  to  Die  twenty. fifth  of  Jumt. 
Ret.  C.  S,  l  Bunb,  176. 


The  wl>o!c  Term  Iti  <ontlru£l:on  of  I.aw  is  account:3 
but  as  one  day  to  iniuy  purpofes ;  for  a  pica  thiit  is  put 
in  the  Istl  diyof  a  Term,  is  a  plea  of  the  firi^  day  of 
the  Term ;  knd  a  juii^oifnt  on  the  Ufl  day  of  Term 
is  as  cfTcAual  aj  on  the  firll  day.  TriK.  23  Car.  B.  R. 
Sec  I  If^i!/.  37  And  for  this  rcafon  (he  Judges  may 
alter  and  amend  their  judgments  in  (he  fame  Teim, 
k^:.  See  titles  Jud^mtnt  ;  AmtndmtKt.  It  has  been  held, 
that  the  Courts  fit  t.ot  but  in  Terni,  as  to  the  giving  of 
judgment) :  The  Judges  of  U  R.  and  C.  B,  brlore 
Trinity  Term  165  i,  did  not  fit  longer  in  Court  than  till 
one  o'clock  upon  the  laft  day  of  Term  ;  becaufe  ihcy 
i^ould  not  encourage  aitomics  to  neglefl  their  clienij* 
bufinefi  till  the  Ull  day  of  Term,  as  too  commonly  they 
do,  to  the  toil  of  the  Court,  and  too  much  hurry  to  dif- 
patch, M-{h.  22  Car.  2  :  LiU.  91. 

Terms  have  been  adjourned,  and  returns  of  writs  and 
procefics  confirmed.  Stat.  1  H".  U  M.  /cjf,  i .  r .  4.. 

The  iflViabIc  Terms  are  Hilary  and  Trinity  Terms 
only  ;  they  are  fo  called,  becaufe  in  them  the  ifTues  arc 
joined  and  records  made  up  of  caufcs,  to  be  tried  at  the 
Lfnt  and  hummer  AiTifei,  which  immediately  follow. 
2  Lii.  Mr.  <;68.  Sec  title  Ajfijci^  Jkc. 

By  flat,  i^Gt9.  2.  r.  48,  fpectat  days  and  returns  may 
be  appointed  by  the  JuOges  in  foch  cafes  as  have  beco 
ufuai.  The  days  of  Atliic  In  darritn  prt/entmer.t^  and  in 
a  plea  of  ^uart  impedtt  appointed  by  tnc  llatute  of  jlAir.V- 
hri.'.i^t ;  and  (he  days  to  be  given  in  attaint  by  fiat. 
5  E.  \,  and  alfo  in  jiat.  aj  //.  not  being  contrary  to 
this  aiSi,  (hall  be  in  force.  Day  for  fwcaring  the  Lord 
Mayor  of  London  is  appointed  (or  Novtmlur  9th,  unlcfs  it 
be  Sunday,  and  then  the  next  day.  The  Moirow  of  St. 
Martin  yearly,  appointed  for  nominating  Sheriffs  in  the 
Exd'tquer. 

The  Terms  in  Scotland  are  Martirmai,  Ccndhmatf 
Wbitfunlide^  and  Lammas ;  at  which  times  the  Court  of 
Kxckt'^ucr,  &c.  there  is  to  be  kept.  Stat.  6Jnn.  e.  6. 
The  Terms  of  our  Univerlitics  for  Studertf,  arc  diifcr- 
ent  in  time  from  the  Terms  of  the  Courts  of  Law. 

Terms  of  the  Law.  Artificial  or  technical  words 
and  Terms  of  art,  particularly  ufed  in  and  adapted  to  the 
profeflion  of  the  Law.  2  Havak.  P.  C.  e.  25.  ^  87. 

Terms  for  Payment  of  Rent,  Or  Rent  Terms; 
the  four  quarterly  fealls  upon  which  rent  is  ufually 
paid.  Canular.Sti.  Edmund,         Set  Uila  Rtu  i  Ltajt, 

TsRMs  FOR  YiARS,  To  fccurc  payment  of  mort- 
gages, and  I'trmi  to  attend  the  inheritance.  Sec  titles 
Mortgage  \  Trifi  ;  V/e, 

TERRA,  In  all  the  Surveys  in  Domcfday  Regifier, 
is  taken  for  arable  land,  and  always  fo  diilinguilhed  from 
the  Prattuttt  Sec.  Kenntt*s  QhJ'. 

TrfRA  ApriRMATA,  L.ind  Ict  to  farm. 

Terra  Boscalis,  Woody  lands ;  according  to  an 
inquifition,  an.  'i  Car.  1. 

'I'cRRA  Culta,  Land  that  is  tilled  or  manured'; 
as  T'trra  Inculta  is  the  contrary.  Man.  Ang.  i.  500, 

Terra  ulbilis^  Weak  or  barren  ground.  U^. 
22  R,  z. 

Terra  Domikica  vel  fxooMiKiCATA,  The 
dcmefnc  land  of  a  Manor.  C^uv//. 

Terra  Excvltasi l is.  Land  which  may  be 
ploughed.  Men.  .I'ng.  i.  426. 

Terra  extendsnoa,  A  writ  directed  to  the  ef- 
cheator,  tgc.  willing  him  to  inquire  and  find  out  the 

tru*; 
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troe  yearly  value  of  any  Und^y^.  by  the  oath  of  twelve 
men,  and  to  certify  the  extent  into  the  Chanceryr^'. 
Rig.  e/  ff'rifj  293. 

Terra  fp.usca,  Frcfh-land,  or  fuch  as  hath  not 
been  lately  ploughed;  likcwifc  wrilien  Terra  Jh/ca, 
Men.  Ang,  ii.  327. 

Terra  uydata*  Land  fubjcft  to  the  paymeot  of 
B\dage\  as  the  contrary  wat /(■/>(]       WtiM.  SelJcn. 

Tlrra  LUCRABiLt$,  Land  that  may  be  gained 
frotn  the  Tea,  or  inclofcd.out  cf  a  walltr,  to  a  particular 
Ulc.  Men.  Ang.  1.  far.  foi.  406. 

Terra  Normanorvm,  Such  land  in  Eitghna  v  in 
the  beginning  of //rffry  I II.  had  been  lately  held  by  fome 
noble  Norman,  who,  by  adhering  to  the  Fremb  King,  or 
Dauphin,  had  lorfciled  liit  ellate;  wluch,  by  this  mean:», 
became  efcheat  to  thr  Crown,  and  icllorcd,  or  other* 
wife  dilpofed  of  at  the  King's  plcafure.  Paroth.  Aatiq. 
fag.  197. 

Tlkra  nova.  Land  newly  anVrted  and  converted 
from  wood  ground  to  arable  j  terra  nrviter  toittf^a, 
Speiman. 

Terra  Putura.  Land  in  foreflt  held  by  the  te* 
nure  of  furnifhiog  man's  meat,  horfe  meat.  iiSc,  to  the 
keepers  therein.  Sec  Puiura. 

'1'erka  saBULOsa,  Gravelly  or  Tandy  ground.  Inq, 
\oEii,  ».  «.  5 

Tkrra  vestita.  It  ufcd  in  old  charters  for  land 
fown  with  corn.  Coujtil. 

Tkrra  waika&ilis.  Tillable  laod.  CtwJ/, 

Terra  WiARENNATA>  Land  that  has  the  liberty  of 
free  warren.  Rot  Pari.  21  1 

TtRR.*.  UoscALEs,  Woody  lands,  /of  t.  par. 
8  Car.  I .  num.  7 1  • 

Terra  Test ambktales.  Lands  that  ere  held 
free  from  leodal  f<.rvices,  in  ttiUMo\  or  in  fucage*  de- 
fcendible  to  a\\  the  tons,  and  therefore  oallcd  GaveU 
kind,  bei'  g  devifable  by  will,  were  thereupon  called 
7>rr.f  TejiumtKiaifit  as  tl.eThanc  who  poffeffcd  iliem  was 
faid  to  be  ujiamtata  digwus.  Sec  Sptiinan  cf  FeuJtt  t.  5. 

TERRAGK,  Tfrragium.]  Seems  to  be  an  exemption 
a  prccariii,  vi».  Boor.*  of  p'onghing,  reaping,  ^c.  and 
perhap!  from  all  taf.d  taxes  or  from  mcney  paid  for 
(Jigging  and  bicaking  the  earth  in  fairs  and  msrkets. 

TKRRAR»  or  Terrier\  Ttrrorium,  eatahgus  Terra- 
Tim.]  A  iaiid-roil,  or  t^irvry  of  land;,  either  of  a  fingle 
perfon,  or  of  a  town  ;  cont;iiniiig  tiic  qn.mtiiy  of  acres, 
tenants' names,  and  fuch  liUe;  and  in  ilic  Exchequer 
there  is  a  Tcrr.ir  of  all  the  glebe  lands  in  EnglattJ, 
made  about  li  £.  3.  S^ey?<jr.  iS  Eli%  e.  17. 

TERRARIUS,  Aland-holder,  or  one  who  poffefles 
msnv  farms  of  land.  Leg.  i. 

TERRARIUS  CCENOill  ALIS,  An  officer  in  Reli- 
gious Hotifes,  whofe  otiice  was  to  keep  a  terrier  tjf  all 
their  etUtci.  and  to  have  the  lands  belonging  to  the 
houfes  exaflJy  furvcycd  and  rrgiliercd  ;  and  one  part  of 
bisoHice  was  to  er.tertaiu  the  bcuer  fon  of  convcnt-te- 
nanti.  when  they  came  to  pay  tbeir  rents,  iS^e.  Htji. 

'^TeTiRE-TF.NANT.  TF-RTENANT.  Terree  Tt 
j,enu\  He  wV.o  hath  the  aflual  poifeflion  of  the  land: 
For  example,  a  Lord  of  a  manor  has  a  freeholder,  who 
Ictteth  out  his  freehold  to  another,  to  be  poffcfled  and 
occupied  by  hici,  fuch  o:l  er  is  called  the  Tcrienant. 


Wtji.  SjmB.  par.  t  :  Brinon,  e.  29.  In  the  cafe  of  a  re- 
cognizance, lUtute*  or  judgment,  the  heir  is  charge- 
able as  Tcrtcnant,  and  not  as  licir  ;  bec^tufe,  by  the  re- 
cognizance or  judgment,  the  heii  is  not  bound,  but  the 
anccllor  eeneeJn  tnat  the  money  de  rirrit,  S:c.  Itvetur* 
ZRtp.  12.  Vide  CV#,  £/iat.  872:  Cro.Jae.  506;  and 
this  Dtilionary,  titles  Seire faeias  \  Elegit ;  Execurton. 

TtRRls,  Bcnii  ttCatallii  rehahtndti  peft  Purgatiinem\ 
A  writ  for  a  clerk  to  recover  hii  lands,  goods,  and  chat- 
tels formerly  feizcd,  after  he  had  cleared  himfelf  of  the 
felony  of  which  he  whs  accufed«  and  delivered  to  his 
Ordinary  to  be  purged.  Reg.  Ong.  69. 

Te  R  R  I  s  tt  CatiiUii  tatis  ultra  dt&itum  levatum,  A  ju- 
dicial writ  lor  the  retloring  of  lands  or  goods  to  a  debtor 
that  is  diflrained  above  the  quantity  of  the  debt,  Reg, 
Judie.  j8. 

TtRRis  LiaiRAKD'is,  A  wHt  lying  for  a  roaa 
convidcd  by  attaint,  to  bring  the  record  and  procefs  be- 
fore the  King,  and  take  a  fine  for  hit  imprifonment,  and 
then  te  diltverhtm  lit  landi  and  tcnenicnis  again,  and 
rele.ifc  him  of  the  *ftrip  and  walle.  Rtg.Or.g.  232.  It  ia 
.ilfo  a  writ  for  the  delivery  of  lands  to  the  heir,  after  ho- 
mage and  relief  peiformtd  ;  or  upon  fecurily  takeo  ihir 
j  he  lhall  perform  them.  Uid  293,313. 

TERTIAN,  A  mrafure  of  eigbiy-foor  gallons ;  fo 
calU-d,  bccaufe  it  is  a  third  part  of  a  tun.  Sec  ^att, 
1  H.  6   e.  II:  I  R.  ^  c.  13. 

TEST.  To  bring'one  to  the  Tcft.  is  to  bring  him  to 
a  trial  and  examination,  (St.  For  the  Teft-Ai(,  fee 
CvXti  lien  eortformijfi  i  Papijh- 

TES  I'A  UE  NEVIL.  An  ancient  record  in  the  cuf- 
tody  of  the  King's  Rtmcoibrancer  in  the  Exchequer, 
compiled  by  Jchn  de  Nevil;  a  Jullice  Itinerant  in  the  !&. 
CI?  240lKing  Henry  111.  containing  an  account  ol  lands 
held  in  Grand  Scrjeauty,  with  fees  and  elcheats  to  the 
King,  yr. 

TESTAMENT,  Ttjiamtntua,]  Is  defiiwJ  by  Phw- 
dea  to  be  ttfiaite  mniit  \  a  wilncfs  of  the  mind  :  But 
AuUs  Gtlltm,  iib.  6  e.  12.  denies  it  lo  be  a  compound 
word,  and  f.iilti.  It  \s  uerbumftmpltXt  3A  Calceamenlum t 
Plaudamentum^  Scc.  And  therefore  it  may  be  thus  better 
defined.  Tejlcur^tntum  eji  uhmer  vohnratis  jufia  fcatttiiia, 
de  et  jitod  ^uit  p«fl  morietnfuamjitt  i  vulft  fltc   Sc  //'////. 

TelU::ii-ui  was  anciently  u^cd  (according  to  Si'tlman)- 
pro  fcrtpto  eliarta  vtl  inflrmmtntu,  ^ua  pe/rdiarum  rerumve 
ftliprum  iraafa^ii^ttei  ptrjietuntur ^  Jse  dt^ium  quod  ce  ea  rg. 
'vei  I  eft;  ni  niu.-n  ferret  iW  tcfiinm  ntrmna  eetaineret . 
Si  quii  contra  hoe  w-r  autl'^riraia  Tertumcfitum  aliened 
maehmart  impedimen/hm  prafumpfit,  Cbaria  Croylandia^^ 
ab  JLthilbaldo  Rtgt   Anne  Domini  j  16.  Ce^welL 

Testamentary  Causes,  A  fpccics  of  Caofes 
belonging  to  the  Eccleftartical  jurifdlflion.  They  were- 
originally  cognizable  in  the  King's  Courts  of  Commorr 
L-iw.  liz.  the  County  Courts ;  and  afterwards  tranf- 
ferred  to  the  jurifdiclion  of  thr  Church  by  the  favour  of 
the  Crown,  as  a  natural  cor/equtnce  of  granting  to  the- 
Biihops  the  adminiflration  of  intcftatcs'  elFeCls,  3  Comm.- 
c.  7  :  See  ui!e  Courts  Eatejie^^^ical. 

A^  obfervcd  by  Lindtiviift  the  ableft  Canontrt  of  the 
fiftecrth  century,  Tcllameniary  Caufes  belong  to  the 
Ecclefiaflical  Courts,  *'de  cBo/ueiudiae  AngUa,  '^fiiperecn- 
jenju  regio  cif  futrum  prcttrum  in  tal.bti:  ab  ttntiqiio  ecnce^o,'* 
Prcviittiat.  t.  3.  /.  13  '7*^' 

TJvSTA* 
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TSSTAMBKTARY  GuaHDIAII  i  ScC  (.MUOrdian  I.  4. 
TESTAMBNTARy   j  U  R  tS  D I C  T 1  OH   IN  EquITYJ 

See  Chaticerj; 

Testamfnto  anncxOi  Adminiflration  cuti.  See 
lillc  Executcr  II. 

TliSTATOR.  Lar.  He  that  makti  a  teftament.  See 
Sivintur/t  nfU^iUi  and  TeJ}arnriis.  Sec  alio  a  Dificrtation 
of  the  Probate  of  Wills  or  Tcllaments  by  the  learned 
Sir ///n;jy  5/f/««iTi  among  his  Remains,         127;  aod 
Oiis  Diclionary,  title  tVilIi. 
TF.STATUM-CAIMAS  ;  See  title  Capias, 
TESTE;  (VVltnefs;)  That  part  of  a  writ  wherein  the 
date  is  contained  ;  which  begin  with  thcfe  words,  TfJIc 
mtipjoj  Sec   if  it  be  an  original  writ;  orTtjle  the  LvrA  ; 
Chit/ yajlict,  SiC.  if  judicial.     Sec  Co.  Lift.  1 34;  and  1 
this  Dictionary,  titles  Original ;  U^ms.  j 
TESTIMONIAL,  A  certificate  underthe  hand  of  a  ! 
Jufticcof  the  Peace,  tcHiTyiog  the  place  and  time,  when  ; 
and  vvh^rc  a  foidier  or  mariner  landed,  and  the  place  of  ' 
his  dwelling  and  birth  unto  which  he  \s  10  pafs.  39  EUz.  | 
f.  17    See  title  yagranti.     formerly  Telttmonials  were  \ 
to  be  given  by  miyors  and  contUblcs  to  lervants  quitting  < 
ihetr  fervices,  t^V.  Slat.  ^  Elix.  v.^.   Sec  title  ^er-i/^uirj.  1 
Testimonials  of  Clercv,  Are  nectflary  to  be  j 
made  by  perfons  prefcnt,  that  a  Clergyman  induftcd  to  I 
a  benefice  hath  performed  all  things  according  10  the  ; 
of  uniformity  ;  toei-idence  tliat  the  cle-rU  hath  complied 
with  what  tiie  Law  requires  on  his  intlitucion  and  indue- 
cion,  which  in  fome  cafes  he  (hall  be  put  to  do.  Cauni, 
Par/.  Cc/np.  24,  26.   See  titles  Par/on  i  OrJinaiicn. 

TESTIMOIGNES,  French,  Witneffcs ;   So  Te/i- 
vtoignagft  Tetlimony.  Laiv  Fr.  DiS. 

TESTON,  or  TESTOON,  Commonly  called  Tefter. 
a  fort  of  money  which  among  the  Frcircb  did  bcir  the  , 
value  of  \8J.  but  being  made  of  brafs  lightly  gilt  with 
filver,  in  the  reign  of  King  Htnry  VIIL,  it  was  reduced 
to  1 2^/.  and  afterwards  to  6//.  Lim-'niii^i onCoinstp.zt. 

TKXTUS,  A  Text  or  fubjca  of  a  difcoorfe  ;  It  is 
mentioned  by  fcveial  ancient  authors  to  Ggntfy  the  AVw 
Tejiamnt ;  which  was  written  in  golden  letters,  and  care- 
fully preferved  in  the  churches. 

Textus  macni  Altaris,  Wc  read  of  jd 
day  and  Cortular  S.  Edmund. 

Textus  Roffensis,  Ar\  ancient  manufcript  con- 
taining the  rights,  culloms,  and  tenures,  Ifc.  of  the 
church  of  Rccht/ert  drawn  up  by  the  Bithopof  that  See, 
anm  1 1 1 4. 

THAMES;  See  titles  Rivers  i  Londoa. 
THANAGE  OF  THE  KING,  Thanagiiim  Regi,.] 
Signified  a  certain  part  of  the  King's  land  or  prf>pcriy. 
whereof  the  ruler  or  governor  was  called  Thane.  Ccivcll. 

THANE,  From  SdJf.  Thenian,  w/w/y^rajY,]  Was  the 
title  of  thofe  who  attended  the  En^Hjh  Saxcn  Kings  in 
khcir  Courts,  and  who  held  their  lands  immediately  of 
thofe  Kings ;  and  therefore,  in  Dome/day,  they  were 
promifcuoufly  called  tbaTji  tt  jtrvimttt  Rtgit,  though  not 
long  after  the  Conque ft  the  word  was  diiufed  ;  and,  in- 
ilcad  thereof,  (hofe  men  were  called  Barmti  R<^is,  who, 
as  to  their  dignity,  were  inferior  to  Earls,  and  took  place 
next  after  Bidiops,  Abbots,  Barons,  and  Knights.  There 
were  alfo  Thani  minores,  and  thofe  were  likewife  called 
Barons  :  I'hcfc  were  Lords  of  Manors,  who  had  a  par- 
ticular jurifdidlion  within  their  limits,  and  over  their  own 
fenants  in  their  Couits,  which  to  this  day  are  called 
11 


Courti  -Biron:  But  th?  word  fignifies  fotJieiimcs  a  noble, 
man,  fomcttmcs  a  freeman,  fomettmes  a  magittrate.  but 
more  properly  an  officer  or  rainiJlcr  of  the  King,— 
Edward  Kii^  grtre  nine  Ui/fops,  and  mitse  Etrla,  and 
ail  mm  Thegnet,  cn  that  flytrtn,  ivhcr  mine  Fre/Us  itt 
Paulas  tnini/er  hahbunA  lanJ  Charta  Edtv.  Can/  Pat. 
ret  //.  6.  m.  9.  ptr  ln/pe3.  Lambardt  in  his  Exfejition  t>/ 
Saxoa  tju^rdit  verb.  Thanus  ;  and  Siene,  de  •Mtther  figm/ 
fay.  That  it  is  a  nume  of  dignity,  equal  with  tlie  loo  of 
an  Earl. 

This  appellation  was  in  ufc  among  ui  after  the  AV. 
v.on  Conquefl,  as  appears  by  Domtjdayt  and  by  a  ceriaia 
writ  of /f ///iii/Ji  the  Firft.  Willi  elmus  Rtx  /alutat 
Htrmannum  epi/cpumt  £jf  Sicwtnum,  Brilivit  omntt 
Thanes  meet  in  Dor/eflrenji  pago  amicahiliter.  MSS.  de 
Jhbatjbury. — Camaen  fays,  J'hey  were  ennobled  only  by 
the  oliicc  which  they  adminiftred.  Thanut  Regit  is  i;iken 
for  a  Baron,  in  1  Infi./ol.  5.1.  And  in  Domejday,  it-ieai, 
qui  rji  eafittt  mancrii.  Sec  MiUt  dt  NeSihiate,  fil.  jja. 
A  i  hane,  ut  firll,  (in  like  manner  as  an  Earl,)  was  not 
properly  a  title  of  dignity,  but  of  fervice.  But  accord- 
ing to  the  degrees  of  fervice,  feme  ef  greater  ellimation, 
fome  of  Icfs.  So  thofe  that  ferved  the  King  in  places  of 
fminence, either  in  Court,  or  Commonwealth,  wire  called 
Tham  majorei  and  Thani  Regis.  Thofe  that  ferved  un. 
der  them,  as  they  did  under  the  King,  were  called  Thatii 
mintres,  or  the  lelTcr  Thanes.  CovkU,  Sec  Sptlman  tf 
Feuds,  cap,  7. 

Thans-Lands,  Such  Lands  as  were  granted  by 
charter  of  the  Saxon  Kings  to  their  Thanes  ;  which  uere 
held  with  all  immunities,  except  the  threefold  neccHiiy 
of  expeditions,  repairs  of  callles,  and  mending  of 
bridges.— 7"Aflff<r  fignified  alfo  land  under  ihc  govern- 
ment of  a  Tbane.  Sktttt.  Sec  titles  Ttnures;  Rutland  i 
BocklanJ. 

THASCIA,  A  certain  Ittm  of  money  or  tribute  im- 
pofed  by  the  Remans  on  the  Briieiit,  and  their  lands 
Leg.  H.  1  f  78. 

THEATRES  ;  Sec  Play  houjis. 

THEFT,  Furtum.]  An  unlawful  felonious  taking 
away  of  another  man's  moveable  and  perfonal  good>, 
againft  the  will  of  the  owner.  See  titles  Larceny  \  Robbery. 

Theft-bote,  From  the  Sax.  Theo/,  i.  e*  Fur, 
YiotCiCompeaJaeio.]  The  receiving  of  a  man's  goods  again 
from  a  Thief,  after  liolen,  or  other  amends  not  to  pro. 
fecutc  the  felon,  and  to  the  intent  the  Thief  may  efcipe; 
•'hich  is  an  cfi^encc  puntt>iable  Mich  fine  and  imprifon« 
ment,  o>.  Af. /'.C.  150.  Sec  iixla  Cempoundiag  0/ Felony ; 
Mi/pri/ictf. 

THELONIUM;  or  Brevl  essendi  quieti  de 
Thelomo,  a  wiii  lying  for  the  cinxers  of  any  city, 
j  or  burgefTtfs  of  aay  town,  that  have  a  charter  or  pre- 
fcription  to  free  them  from  toll,  againit  the  officers  o^ 
'  any  town  or  marker,  who  would  contlr^in  ihem  to  pay 
I  toll  of  their  merchandife,  contrary  to  their  faid  grant  or 
prefcripiion.  F  A',  B./il.  126.  bee  title  Tetl.  ' 

THELONMaN.NUS,  The  toll  man,  or  ofiicer  who 
receives  toll.  Canular  A&bat.  Glafion.  MS.  446, 

TEIELONIU     RAllOKABILI      KADUNDO;  rRO 

Do  MINIS  habentibvs  Dominica  Regis  ad 
FIRM  AM,  a  writ  for  him  that  hath  of  the  Kind's  de- 
mefnc  in  fee  farm  to  recover  reafonable  toll  of  the  King's 
tenants  there,  if  his  demefne  haih  been  sccuftomcd  to  be 
tolled.  Rtt.  Oris.  8;. 

THEMMAGIUM, 


THE 
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THEMMAGIUM,  A  doty  or  icknowIedBmenI  pjid 
by  inferior  lenanis  in  rcfpiflof  ihimt  ot  una.  Ccutl/. 

THEMCIUM,  A  hedge  •  row,  or  dil:c-row.  LtnJw.: 
Cawell. 

THiiODEN,  In  ibc  degrees  or  diftinflionj  of  pcr- 
fons  among  the  Saxcm,  the  Earl  or  prime  Lord  was 
called  Thane,  and  (he  King's  Thane  ;  and  the  Huibind- 
man  or  inferior  tenant  was  called  Theodan.  or  under 
Thane.  See  Spelm.\  and  a*;/,  liilc  Thane. 

THEOWES,  The  Slaves  Capuvcj,  or  Bondmen 
among  our  ^axw.t  were  called  Thco.\c$  and  Efncs,  who 
were  not  counted  mcmberi  of  the  Commonwealth,  but 
parcels  of  tlitir  mafter*5  goods  and  fubilance.  Sprlman 
of  Ftudtt  tap.  5. 

THE  j  AURUS,  Was  foraeiimcs  taken  in  old  chr.riers 
for  tht/aurariumy  the  Trcafury  ;  and  hence  the  Domt/day 
rcgiAer  prefcrvcd  in  the  Trcafury  or  Exchequer,  when 
kept  at  ff'tiichfjitr,  hath  been  often  cjUed  Liber  Tbe/uuri. 
Chart.  ^  Maud,  tuift  ef  King  Utnry  /. 

THE  I'HINGA,  A  word  fignifytng  a  tithing: 
^iihingmAitnus,  a  tithingman.  Sax, 

THfc,  W,  or  THEOWE  ;  Sec  Theo-wei. 

THIEF-TAKER;  Stc  x\\\ti  Felony,  Re^vardi. 

THINGUS.  The  fame  with  Tbamn  ;  a  Nobleman. 
Knight,  or  Freeman.  Crimp.  'JuiiJA.  197. 

THIRDBOROW.  Is  utcd  /or  a  conlUble,  by  Lam> 
lard  in  hi»  Duty  1/  Ccnfialltt,  p.  6,  And  in  the  ftat, 
23  H.  8.  t.  10.  See  ConjUhlt. 

THIRDINGS,  /.  e.  The  Third  Part  of  the  corn 
growing  on  the  ground^  due  to  the  Lord  for  a  Heriot  on 
the  death  of  his  tenant,  within  the  manor  of  Turfat  in 
Com.  Hereford.   BIsunt.  Tcr. 

THIRIJ-NlGHr-AWN-HINDE,  trUm  nc/lium 
h/pej.}  By  the  Laws  of  St.  Ednard  the  Ccn/ejor,  if  any 
may  lay  a  Third-Night  in  an  inn,  he  was  called  a  Third- 
Night-Awn-Hinde,  for  whom  his  holl  was  anfwerable.  if 
he  committed  an  offence.  The  firll  night,  Forman- 
Night,  or  Uncuth,  i^S.ix.  Unknown,)  he  was  reckoned  a 
ftranger  ;  the  fecood  night,  Twa-Night,  a  gucll ;  and 
the  third  night,  an  Agen-Hinde.  or  Awn-Hinde.  a  do- 
mcAic.  Urad.  liL  3. 

Third-penky  ;  Set  Denarimj  Tertiut  Comitatai. 

THISTLE-TAKE,  It  wasa  cuHom  within  the  manor 
qX  Hal  ten  in  the  county  palatine  of  Clnfter,  that  if^  in 
driving  beafts  over  the  common,  the  driver  permits  them 
to  graze  or  calce  but  a  Thillle,  he  Hiall  pay  a  halfpenny 
a  beafl  to  the  Lord  of  the  fee.  And  at  Fijierton  in  Nat- 
tinghatnjhire,  by  ancient  cullom,  if  a  native  or  a  cottager 
killed  a  fwioc  above  a  year  old,  he  paid  to  the  Lord  a 
penny,  which  purchase  of  leave  to  kill  a  hog  was  atfo 
called  Thtille-take.  Rtg.  Prtarat.  de  Tburgarton.  Co\Keil. 

THOKES.  FiOi  with  broken  bellies,  y/^i/.  z%  E.  4. 
eap-  2;  which  by  the  faid  flatutc  arc  not  to  be  mixt  or 
packed  with  talc-lilh. 

THORP,  THREP.  TROP,  Either  in  the  begin- 
ning or  end  of  names  of  places,  (ignifies  a  flreet  or  vil- 
i^gCf  as  Aidejirop  :  From  the  Sax   Thorp,  njilla,  i/kui. 

THRAVE  OF  CORN,  /"rava  ^/a//,  from  the  Sax. 
Threwv,  a  bundle,  or  the  liritilh  drt/h,  twenty-four.]  In 
moll  parts  of  i'flf/dW,  confills  of  twcniy-four  (heaves, 
or  four  lhock<^,  fix  fhcaves  to  every  {hock,  Jfae.  2  //.  6. 
e.  2  i  yet  in  fomc  counties  they  reckon  but  twelve  Iheaves 
10  the  Thrave.  King  Jite/Jlan,  anno  923,  gave  by  his 
charter  to  St.  jUa  of  Be'verfty^i  Church,  four  i  hravcs  of 
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Corn,  from  every  plough-land  in  the  Eaft-Riding  of 
Torkfliire.  Co^ell. 

TliREAD,  Is  liable  to  certain  dutiei  on  importation. 
Regulations  as  to  reeling  Ounce  or  h'ua^t  Thread.  Stat, 
aS  Geo.  3.  c.  17. 

THREATENING  LETTERS.  By  JIaf.  ^Gec,  1. 
e.  2  2,  (amended  by ^at.  27  Geo.  2.  r.  1 5 ,)  Knowingly  to ftnd 
any  Letter  without  a  name,  or  with  a  iiditiouf  name, 
demanding  money*  venil'on,  or  any  other  valuable  thing, 
or  threatening  (without  any  dcm.ind)  to  kill  or  fire  the 
houfc,  out-huufcii,  barnst  or  ricks  of  any  perfon,  ia  made 
felony  without  Benefit  of  Clergy.  This  olTcnce  was  for- 
merly High  Treafon.  by  the  //at.  8  Hen.  ^.  e.  6.  It  has 
been  determined  that  if  the  writer  of  a  Threatening 
Letter  delivers  it  himfrlf,  and  docs  not  Jend  it  by  any 
other,  he  is  not  guilty  of  felony  under  this  a£t.  /.eafh  3^  1 . 

By yffl/.  30  Geo.  2.  c  24,  If  any  perfon  fliall  know* 
ingly  /end  or  dthvtr  any  Letter  or  Letters,  threatening 
to  accufc  any  perfon  of  a  crime  puniftiablc  with  dtatli, 
iranfportation,  pillory,  or  other  infamous  punilhmcnt, 
with  a  view  to  extort  from  him  any  money  or  other 
valuable  chattels,  he  is  punilhable  at  tlic  difcreticn  of  the 
Court,  with  fine,  imprifonmcni,  pillory,  whipping,  or 
tranfportation  for  fevcn  years. 

I  THREATS.  Threats  and  menaces  of  bodily  hurt, 
through  fear  of  which  a  man's  hufinef'v  is  interrupted,  are 
a  fpecics  of  injury  to  individuals.  A  menace  alone,  with- 
out a  confequent  inconvenience,  makes  not  the  injury  ; 
but  to  complete  the  wrong,  there  mufl  be  both  of  then 

\  together.  The  remedy  for  this  is  in  pecuniary  da- 
mages,  to  be  recovered  by  aflion  of  trefpafs  iv  armri, 

I  this  being  an  inchoate,  though  not  an  abfoluie  vio* 
lence.  3  Comm.  e.  8.  p.  1 20.  As  to  Threats  or  menaces 

I  where  bodily  harm  is  jullly  feared.  Sec  title  Surety  of 

I  ike  Peace,  Sec. 

I      THRENGES.  wro  neii  erant  adhuc  tempore 

Regis  Willielmi  Nv/V//^/  in  An^iK,  fed  Threnges,  prtzciptt 
Rex' ut  de  eis  militet  f.ermt  ad  dcfendendum  1  err  am,  feat 
autem  Lanfrancus  Threngos  fuei  milites,  &c.  Somner't 
Gaveli.  123,  2|0.  They  were  vafljis,  but  not  of  the 
lotvetl  degree,  of  thofe  who  held  lands  of  the  chief  Lord  ; 
the  name  was  impol'ed  by  the  Conqueror  ;  for  when  one 
Edjtard  Sharnhurn  of  Korfalk,  and  others,  were  ejeftcd 
out  of  their  lands,  they  complained  to  the  Conqueror, 
I  infilling,  that  they  were  always  on  his  fide,  and  never 
:  oppofcd  him,  which  upon  inquiry  he  found  10  be  true, 
and  therefore  he  comntandcd  that  they  fliould  be  rc- 
ftored  to  their  lands,  and  (crcver  alter  be  Qa.\\cADreti(leei. 
Spelm.  See  titles />/'r0(/'W  ;  Sbart^um. 

THRIMSA.  Sax.T'krim.  Three  ]  An  old  piece  of 
,  money  of  three  Ihillings,  «ccordii>«  to  Lamhnrd,  or  the 
I  thiid  part  of  a  thilling.  being  a  C/rr»»m  coin  paHing  For 
4^.  Stld.  Tit.  H^n,  604. 

THRITHING,  'i hrnhiHgum.^  A  divifion, corfiOing 
of  three  or  four  hundreds.  Stat.  Merton,  2  Infl.  99. 
Sec  Trilhin^. 

THCDE-WEALD,  Sax.\  A  woodsvard,  or  perfon 
that  looks  »fter  the  wooti;^. 
I     THUMELUM,  A  thumb.  Leg.  lr.tr,  cap.  apud 
Brompton. 

THWERTNICK.  A  Sax^n  word,  which  in  fomc  old 
I  Writers  is  taken  for  the  cuftom  of  giving  entertainments 
to  the  Sheriff,  XSt,   for  three  nights.  11.  is'  ii 
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TIDKSMEN,  Art  ceruin  Oincers  of  tKc  Cuflum- 
liojiV,  appoiotcd  to  wsich  or  2iiend  upon  Aiips,  till  the 
cuiloms  arc  paid  ;  aod  they  are  fo  called*  becaafc  uey 
go  aboard  the  fblps  a  their  arrival  in  the  mouth  of  the 
H'lc  nfi,  and  come  up  with  the  tide.  S•^e  title  Ctijhrt:. 

TIERCE,  ^T.TUri,  i.e.  a  third.';  A  mcarurcof  ttins, 
oil,  ii.-.  containing  the  tliird  part  of  a  pipe»  orfortj-two 
gallons.  S:u.  32  ti.  S.  <.  14. 

TIGH*  Sax.  ?«^.]  A  cbfe  or  inclofore,  mentioned 
in  ancient  charters  ;  uhich  word  h  iVJI  ofrd  in  Kmt  if) 
the  fame  fcofe.  Cksrt.  E.\t  Catt- 

TIHLA,  Sax.]  An  accufation :  U.Catati. 

TILfiUi;        Ettcks  and  Tilts. 

TILLAGE,  j£rifu!:ura  ]  1$  of  great  account  in 
Law,  as  being  very  profitable  to  the  CommonweaUh ; 
and  iherefo.'C  r'ablc  land  h»th  the  prefcicncc  berorc 
n:cadows,  pallure<,  and  all  other  ground  whaifoevcr : 
And  fo  cariftfl  i^  our  Law  to  prcferve  it,  that  a  bond  or 
condition  to  retrain  Tiilagr,  or  fowing  of  lands,  Ci*f.  1$ 
void.  1 1  R</-  53.  There  are  diverj  ancient  Itatutcs  for 
rncouragcmcnt  of  Tii!agc  and  Hutbandry,  now  become 
ia  a  grrat  mcafure,  i.^  not  altogether,  obfolctc. 

TILTING  ;  See  title  Hcmunii  II.  1. 

TIMBliR,  Wood  fitted  for  building,  or  other  foch 
tike  ui'e  :  in  a  legal  fenfe  it  rxicnds  to  oak,  aOi,  and  elm, 
fcsV.  I  Rc//.  Abf.  649.  See  fzji.  LciTces  of  land  may  not 
lake  Timber-trees  fcUed  by  the  wind;  for  thereby  their 
fffcial  property  ceafes.  i  Kth.  691. 

The  importation,  ^c.  of  Timber  is  regulated  by 
divers  Statutes. 

.Againrt  cuning  op,  barlciog.or  deflroying  of  Timber ; 
ft.it.  \  Geo,  i.ft.  2.  ^.48.  Sec  title  WWj. 

Oak  Timber,  {except  for  building.)  to  be  felled  in 
jt;n!,  Majy  and  Juite  ;  ftat.  I  Jac  i.  c.  22./  20. 

By ftai.  6  Cec.  3,  c.  j6.  Any  one  who  flidt,  in  the 
ni^hl-time,  lop,  top,  cut  dmvn,  break,  throw  down, 
hark,  burn,  or  otherwi.^e  fpcil  or  dcjlroy,  or  carry  away, 
any  oak,  beech,  afh,  eim,  fir,  chcfnut,  or  afp.  Timber- 
tree,  or  other  tree  or  trees,  llanding  for  Timber,  or 
likely  to  become  Timber,  without  the  confent  of  the 
•wner,-  or  (hall,  in  the  ntghc-time,  pluck  up>  dig  up, 
break,  fpoil  or  deftrof ,  or  carry  away,  any  root,  ihrab, 
or  plant,  roots,  ihrubi,  or  plants,  of  the  value  of  five 
Olilling*,  and  which  Ihall  be  growirg,  flanding,  or  bting 
in  the  gar<Jen-grojnd»r;urftfry-ground,  or  other  inctoicd 
ground,  of  ary  perfon  or  perlons  whomfocver  ;  (ball  be 
deemed  and  conflrned  to  be  guilty  of  felony,  ard  the  of- 
fenders may  be  tranfportcd.  I'hofc  who  arc  afiitling, 
and  ^urchaicrs,  knowing  the  things  to  be  Holen,  ih&W 
he  liable  to  the  fanie  punifhmcnt,  as  if  they  bad  flolcn 
the  fame. 

Ey  /sr.  6Gw.  3.  £■  4S,  Every  perfon  convi£led  of  da- 
magirj,  dcilroying,  or  carrying  away  any  Timber-tree 
cr  irtes.  Or  trees  likely  to  become  Tifr.ber,  without  con- 
(ent  of  the  owner^  Qiall  forfeit  for  the  firil  ofTeiice 
iiot  exceeding  zcl.  wiih  the  charges  attending;  and  on 
non-payment,  are  10  be  comiriited  for  not  more  than 
t.vclve,  c^^r  lefs  than  fix  months  ;.  for  the  fecond  offence, 
a  fum  not  exceeding  3CI.  and,  on  non  payment,  are  to 
be  committed  for  not  more  than  eighteen,  nor  Icfs  than 
twelve  months ;  and  for  the  third  otfence  arc  to  be  tranf- 
portcd  for  fcven  yc?rs. 

.411  oak,  beech,  chefnot.  wallnut,  aih,  elm,  cedar,  fir, 
afp,  lime,  fyccjnorc,  and  birch  ucc!,  fhall  be  deemed  and 
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taken  to  be  Umber-trees  within  the  meaniog  of  the  ASt, 
I'erfons  coavi&ed  of  plucking  op,  fpoi'.ing,  or  taking 
away,  any  root,  fhrub,  or  plant,  oat  of  private  cultivated 
ground,  fljiill  forfeit  for  the  hrf:  offence  ar.y  fcm  not 
exceeding  40J.  with  the  charge; ;  for  the  fecor.d  offirncc, 
a  ium  no:  exceeding  ;A  witn  the  charges  ;  and  for  the 
third  oftci:ce,are  to  be  traafpcrted  for  (even  years.  Per- 
foos  hindering,  or  attcmptirg  to  prevent  fci?.:rg  of- 
fenders, forfeit  lol.  to  the  pcrtcn  convifting  thrm;  aod, 
if  ntic  paid  down,  to  be  committed  to  hard  labour,  net 
exceeding  I'l.x  months.  See  litJe  MisCit  1 1  r,  A/a//Vwa/. 

'I'lUBtit  Koa  TH£  N.vvy.  An  act  tur  the  increafc 
and  prefervation  of  Timber,  tvitbin  the  forell  of  Dtan^ 
j9a!.  JO  Cor.  2.  c.  3  — ^Two  thoufand  acres  of  land  in  the 
New  Foreft  to  be  tnclofed,  for  prtferving  Timber  for  the 
Navy  Royal,  Jlai.  9  tff  10  Z^'.  3.  c.  36. 

TlMBEHLODb,  A  fervice  by  which  tenants  wcro 
to  carry  Timber  felled  from  the  woods  10  the  Lord's  boufc. 
7'hcra't  Ch:tn. 

TIME  and  Place,  Are  to  be  fet  forth  wi;h  certainty 
in  a  declaration  ;  but  Time  may  be  only  a  circumllance 
when  a  thing  was  done,  and  not  to  be  made  part  of  the 
ifTue,  iS(.  $  McJ.  286.  It  has  been  held,  that  an  im- 
poflible  Time  is  no  Time  ;  and  where  a  day  or  Time  is 
appointed  for  the  payrocni  of  mo:>ey,  and  there  is  no 
fuch,  the  money  may  be  dae  prelendy.  hcb,  189: 
5  Rip.  12, 

If  no  certain  Time  is  implied  by  Law  for  the  doing 
of  any  thing,  and  there  is  no  1  ime  agreed  upon  by  the 
panics,  then  the  Law  doth  allow  a  convenient  Time  to 
the  party  for  the  doing  thereof,  1. 1.  a*  much  as  fr.all  be 
adjudged  reafonable,  without  prejudice  to  trie  doer  of 
it.  2  L:ll,  Mr.  572.  Jn  feme  cafes  one  hsth  Time 
during  his  life  for  the  performance  of  a  thing  agreed, 
if  he  be  not  hatleced  to  do  it  by  rcqucfl  of  tne  party 
lor  whom  it  is  to  be  done  ;  but  if  in  fuch  caie  he  be 
ha^ened  by  reque:?,  he  is  obliged  to  do  u  in  convemcnt 
Time,  after  fucn  requcl^ made.  HiL  22  Car.  t.  B.R. 

Time,  taken  generally,  hath  alfo  its  Time:  What  is 
done  in  Time  of  peace,  tbe  Law  doth  more  countenance 
than  in  Time  of  war  ;  in  cate  of  bar  of  an  entry,  cr  claim 
by  Roe.  and  of  defcents,  i^e.  1  Iitft.  249  :  10  Rtp.  82  ; 
4  $hep.  Jbr,  6. 

Regularly,  there  cannot  be  any  frafiion  in  a  day.  See 
20  yia.  Abr,  and  the  fcvcral  appoiiie  titles  ia  this 
Didionary. 

TINEL  LE  ROY.  i'r.]  The  King's  hall  wherein  bit 
fervants  ulcd  to  dine  and  fup.  $t>nt.  1;  R.  2.  ft.  i.  c.  3. 

TINEM.^N,  or  TIE.NMAN,  A>etty  officer  in  tho- 
foreft,  who  had  the  ncftornal  care  of  vert  and  venifon, 
and  other  fcrvitc  employment.*^.  Ccnfthat.  F&r^la  Canuii, 
Ri^is,  cap.  4. 

riNET,  Tiwettmm.l  Brafliwood  and  thorns,  to  make 
and  repair  hedges  :  In  Htrgirelhirt  to  tine  a  gap  in  a 
hedge  is  to  fill  it  up  with  thorn:,  tjit  cattle  may  not  pafs 
through  it.  Chart.  21  Hen.  6. 

TiNEWALD,  The  ancient  parliament  or  annoal 
convention  of  the  people  ef  the  Jjh  tf  Mok,  of  which 
this  account  i£  given: — The  Governor  and  Otnccrsof  thai 
lllaod  do  ufualiy  call  the  iwcnty-foer  Keys,  being  the 
chief  comtGons  tliereof,  cfpeciajly  once  every  yc^r,  fiz, 
upon  MiJ/nmrKer-diiyt  at  S:.  Jtoii*t  Chcptl,  to  the  Court 
kept  there,  called  the  Tinewald  Court  ;  where,  upon  a 
hill  Dear  the  faid  chapel,  all  the  inhabitants  of  thcJfland 
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nd  rouni!  about,  and  in  the  plain  aJjoinmg*  and  hear 
the  taws  and  ordinances  agreed  upon  in  the  Chipcl  of  St, 
^ohtt,  which  ure  publi(hcU  and  dec'arcd  unto  tlicm  ;  and 
«t  this  (olcmnity  the  Lord  of  the  Iflmd  fiti  in  a  chair  of 
llate  with  a  royal  canopy  over  his  head,  and  a  fuord 
held  before  him.  attended  by  the  Teveral  degrees  of  the 
people,  who  fu  on  each  fiJc  ot  him,  Wr.  Ktng*s  Dt/cript. 
ljU  o/Mnn  :  Sec  title  Man,  2jle  of. 

TfNKERMEN.  Thofc  finiermcn  who  dcrtroyed  the 
young  fry  on  the  river  Tbama,  by  nets  and  unlawful 
engtnei,  till  (upprcllcd  by  tlie  Mayor  and  Citizens  of  Lon- 
Jon.    Ol  which,  fee  Stoiv^i  Sarvry  of  Lonticn,  p.  i8. 

TINfENY,  A  tribute  fo  called,  ufually  paid  for  the 
liberty  of  digging  in  1  in-minci.  Uut  fome  Writers  f-iy  ii 
is  a  cwftonury  payment  to  the  tithingman  from  the 
fcvcril  lViborghs,coi't rafted  from  T(JiK^-pcnnji\\\\\t.\\  fee. 

TIPSTAFFS.  Officers  appointed  by  the  Marfhal  of 
the  King'*  Bench,  to  attend  upon  the  Judges  with  a  kind 
of  rod  or  ftiff  lipt  wiih  filver,  who  take  into  their  cuf- 
tody  a'l  prifoners.  cither  com'mitled,  or  turned  over  by 
the  Judges  At  their  chambers,  tJ'.-.  Sec  title  BaJlo7i\  and 
pa.  I  R.i. 

TITHES, 

D  £  c  I  M  ^  ;  from  the  Sax.  I'eotba;  i.  e.  tenth.]  In  rome 
of  our  L.iA-books  are  briefly  defined  to  be  an  cccleliaf- 
tical  inheritance,  or  property  in  the  Church,  collateral  to  I 
the  eftate  of  the  lands  thereof:  Cut  in  others  they  arc  I 
more  fully  defined  to  be  a  certain  part  of  the  fruit,  or 
lawful  incrcafc  of  the  earth,  bcafts  and  men's  labour, 
which  in  moll  pbcei,  and  of  mofl  things,  is  the  tenth 
part,  which,  by  the  Law,  hnth  been  given  to  the 
Minillers  of  the  Gofpel,  in  recompcnce  oi  their  attend- 
ing th^ir  oincc,  ii  Rip.      :  Iher  84. 

Tithes  arc  chfTcd  by  B^ackftoiif^  as  a  fpectes  of  incor- 
{>oreal  hcreditsoients ;  and  dinned  co  be  a  lemb  part  of 
the  increafc,  yearly  ariling  and  renewing  from  the  pro- 
fits of  lands,  the  ilock  upon  lands,  and  the  perffjnal  in-  , 
duft/y  of  the  inhabitants :  The  firlt  fpecics  being  ufually  ' 
called  preJia! ;  as  of  corn,  grafs,  hops,  and  wo<id  :  The  j 
fecond  S3  of  wool,  ri;lk,  pigs.  irr.  confirting  of  j 

natural  produai,  but  nurtured  and  prefcrved  in  part  by  : 
the  care  of  M.in  ;  and  of  thci'e  two  forts  the  Tenth  mull 
be  paid  in  grofs :  The  third,  p:r-fonal\  as  of  manual  occu- 
pations, trades  tiiiieries,  and  the  like,  and  of  thefe  only 
the  tenth  part  of  the  clear  gains  and  profits  is  due. 
3  Cr.viw.  f.  3. 

Tithes,  uiih  regard  to  value,  are  divided  into  grmt 
and  fmall.  Great  Tithe-  are  chiefly  corn,  hay,  and  wood  : 
Small  Tithes  are  the  predial  Tithes  of  other  V.ind*,  to- 
gether with  mixed  and  perfonal  Tithes.  Burn's  Jujli.r, 
title  Tifkes. 

Gieat  'I'jthcs  generally  belong  to  the  Reflor ;  and 
fmall  Tithes  to  the  Vicar.  Cro.  Car,  20. 

Some  things  may  b=  great  or  fmall  Tithes,  in  regard 
of  the  place  ;  as  hops  in  gardens  are  fmall  Tithes,  and  \ 
in  fields  may  be  great  Tithes ;  and  it  is  laid  the  quan- 
tity will  turn  a  fma'I  Tithe  into  a  great  one,  if  the  parifh 
is  genera'ly  fown  with  it.  1  Rell.  Ahr.  643  :  1  Cro  578  ; 
m^.Vj  Iftft.  162. 

Great  J'iibesare  commonly  called  P^r/^nagt  Titans — 
Small  Tithes,  P'tcaragf  Tithts  ;  a;  being,  in  general,  pay-  j 
able  the  one  '.o  the  I'arfon,  the  tih.r  to  the  Vicar. 


I.  Of  iht  Origin  ef  Tithts ;  anJ  t»  ivbom  thty  are 

payahU. 

II.  Of  ivini  ■J'ithe$  art  in  general  Jaei  attJ  t^bert 

ptrfonal  Titbit  art 
ni.  Of  'what  preditd  Tt/hi  are  duei  and  herein ,  «f 

the  i'tih<  ef  Agijlmentt  Cortt,  J/ty,  aW  Py»od. 
W .  Of  *wbai  tnixed  Ttt'ites  art  dut, 
V,   Of  reeerjtrini  H itff<t  in  life  E«Ufiafti<Bl  or  Tern- 

pera!  Courts  \  er  in  a  fanituury  ff'aj:  agattijl 

i^aktrs ;  and  in  London. 
Vf .  Of  particular  Things  for  vikixh  Tilbet  art  paid^ 

anJ for  auhieh  not  ;  in  ttlpbab/tital  Ordtr, 
VII.  H'ha  may  bt  tUfchargtdt  either  tunUj  «r  in  part, 

from  pajing  Tithes . 
I.  Bishop  Barhvj,  SeUeut  Fnhtr  Paul,  ar.d  others, 
have  oblerved,  that  rcitbcr  Tithes  nor  ecclcfiaflkal  be- 
nefice^,  (whicti  are  correlative  in  their  nature,  j  weree^-cr 
heard  ot  for  many  ages  in  the  ChrilUan  Churca.or  pre- 
tended to  be  due  to  the  Chrillian  Priclthood ;  and,  a^  that 
Bilhap  altirmr,  no  mentionis  made  of  Tithes  in  the  grand 
codex  ol  Canons,  ending  in  the  year  45  1 ,  wiiich,  next  to 
the  Bible,  is  the  moll  authentic  botk  in  the  world  ;  and 
that  it  thereby  appears. during  all  that  ticue,  both  Churches 
and  Churchmen  were  main  aincd  by  free  gilts  and  ub- 
laticDSOnly.  Bar/cv's  Re/nainSi  p.  169:  SeUcn  a/Tttott 
%z  :  Sec  if'atfn'i  Compltn  incumbent^  p.  3,  4,  ISt. 

SeUen  contends,  that  'Tithc«  were  not  introduced  here 
into  England^  till  towards  the  end  of  the  eighth  century, 
i.  t  about  the  year  786  ;  when  parilhes  ai>J  ccclefiaflical 
beneticcicametobeictttod;  for,  it  is  faid^Tithci  andixde- 
fialUcal  bcoetices  beingcorieIaiive,theonccouldnotexift 
without  the  other  ;  for  whenever  any  ccclcfiallical  perfoa 
had  any  portion  ot  Titti -s  granted  to  him  out  of  certain 
lands,  this  nciiurally  conllituted  the  benclice;  thegian'.tng^ 
of  the  Tithes  of  fuch  a  manor  or  parilh  being,  in  tail,  a 
grant  of  the  benefice  ;  as  a  grant  ol  the  benefice  did  imply 
a  grant  of  the  'Tithes  :  And  thus  therelaiion  between  pa- 
trons and  incumbents  (vas  analogous  to  that  of  Lord  and! 
Tenant  fay  the  feudal  Law.  SiUai  ef  Tithts  iib,  <Jc. 

Ahout  the  Year  794,  O^a,  King  of  Mcrtw,  (the  moft 
poteni  of  all  the  Si'xsk  Kmgiof  hts  time  in  this  jil.iiid.) 
made  a  hw,  svherchy  he  gave  unto  the  Church  the  Tithes 
of  all  his  kingdom  ;  which  the  Hilloiians  tell  us  was  done 
to  expi;itc  for  the  deach  of  Bth^Uert,  King  cf  the  Eit/J 
Angiei,  whom  In  t'le  *ear  preceding  he  had  caufcd  balely 
to  be  murdered.  But  that  Tithe*  were  before  paid  in 
E'l^iand  by  way  of  cfterings,  according  to  the  ancient 
ufjge  and  decrees  of  the  Chuich.  appears  from  the  ca- 
nons cf  Egbert,  Archbilllop  of  i  eri,  about  the  year  750 1 
and  from  an  epilUe  of  Bomface,  Archbilhop  of  Miatz» 
which  he  wrote  lo  CuihUrt,  ArchUifliop  of  Canterhmy 
about  the  fame  time ;  and  from  the  Icventcench  canon 
of  the  general  Council  held  for  the  whole  kingdom  at 
ChizicLtht  in  the  ytar  7^7  — But  tlii*  law  of  C^a  was  that 
which  brll  gave  ine  Church  a  civil  right  in  them  '\m  ihii 
land,  by  way  of  propcity  and  inheritance,  and  enabled 
the  Clergy  to  gather  and  recover  ihcm  as  their  legal  due, 
by  the  coercion  of  the  civil  jKtwcr.  Yet  this  cftablifh- 
ment  of  Oj'a  reached  no  further  than  the  kingdoms  of 
Mercio,  (over  which  Ojfn  reigned.)  and  dVcrtbarnbfrlard^ 
until  Eihel'wulph,  about  fixty  years  after,  enlarged  it  for 
the  whole  )^t^\moi  tnglanJ,  Prid:aux  :■>•  lithcs  166, 
167.  Sc^"  fciL 
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It  IS  {aid,  Titb<s,  ObUtioos,  f^<.  were  originally  the 
Tolantary  gifts  of  Clirillians,  and  that  thcic  was  not  any 
canon  before  chat  of  the  fourth  Council  of  Laterati,  anno 
Vom.  1215,  that  even  fuppofed  Tithes  10  be  due  of  com  • 
men  right.  2  fyUj.  182  :  But  this  feemi  very  contrary 
to  other  opinions. 

Bladjhne  fays,  he  will  not  put  the  title  of  the  Clergy 
to  Tithes  upon  any  divine  light;  though  fuch  a  right 
certainly  commenced,  and  as  certainly  ccafed,  with  the 
Jt^MiJh  Theocracy.  Yet  an  honourable  and  competent 
maintenance  for  the  Minitlers  of  the  Gofpel  is,  undoubt- 
edly,;  whatever  the  particular  mode  of  that 
maintenance  may  be.  For,  beitdcs  the  pofittvc  pre- 
cepts of  the  New  Tcllameot,  natural  rcafun  will  tell  us, 
that  an  order  of  men,  who  are  feparated  from  the  world, 
and  excluded  from  other  lucrative  profeliions,  for  the 
fake  of  the  reft  of  mankind,  have  a  right  to  be  furnillicd 
with  the  necelTaries,  conveniencie?,  and  moderate  enjoy- 
ments of  life,  at  their  expcnce  for  whole  benefit  they 
forego  the  ufuJ  means  of  providing  them.  Accordingly 
all  Municipal  LaAs  have  provided  a  liberal  and  decent 
maintenance  lor  their  national  Prietli  or  CUrgy  ;  ours,  in 
particular,  have  eflabltllied  this  of  Tithes,  probably  in 
imitation  of  the  Jrwijh  Law  ;  and  perhaps,  conftJering 
the  degenerate  Hate  of  the  world  in  general,  it  may  be 
more  beneficial  to  the  Englijh  Clergy  to  found  their  title 
on  the  Law  of  the  land,  than  upon  any  divine  right 
wbatfoever,  unacknowledged  and  unfupportcd  by  tem- 
poral factions.   2  Ccmm.  c.  3. 

It  has  been  well  obferved,  that  the  Clergy  have  pre- 
cifely  the  fame  right  to  Tithes,  as  the  heir  at  law  has 
to  his  ancellor*5  cltate,  or  the  farmer  to  the  poflelTion  in 
confequence  of  hts  leafe ;  and  the  proprietor  has  no  more 
reafon  to  compiain  that  his  land  is  not  Tithe  free,  than 
that  his  neighbour's  field  is  not  his  own.  Cbrijlian*! 
aitt  em  z  Cemm.  2  ; . 

We  cannot  (continues  the  Commentator)  precifely  af- 
certain  the  time  when  Tithes  were  firft  introduced  into 
ihis  country.  PoHiblv  ihey  were  contemporary  with 
the  planting  of  Chrillianiiy  among  the  Saxcnt,  by  j^u- 
f^iin  the  monk,  about  the  end  of  the  fixth  century. 
But  the  £rft  mention  of  them  io  any  written  Biglijb 
La>v  appears  to  be  m  a  conftitutional  decree,  made  in  a 
Synod  held  ^. 7S6,  wherein  the  payment  of  Tithes 
in  general  is  flrongly  enjoined  SeUtn,  c.  8.  §  2.  This 
canon,  or  decree,  which  at  6rtl  bound  not  the  Laity,  was 
efFcilually  confirmed  by  two  kingdoms  of  the  Heptarchy, 
in  their  parliament:iry  conveniions  of  ellates,  refpcc- 
lively  confiiUng  of  the  Kings  of  Mti  cia  and  Nsnbsiifder- 
LzuJf  the  Biihops,  Dukes,  benators,  and  People;  which 
was  a  few  years  later  than  the  time  that  CbarUmagNe 
clUbliihrd  the  payment  of  them  in  France^  {/^.  D  778.) 
and  made  that  famous  Jivifion  of  them  into  four  parts ; 
one  to  maintain  the  cdi^ce  of  the  Church,  the  fccond  10 
fjpp(»i  the  Poor,  the  third  the  Bifliop,  and  the  fourth 
(he  Faiochiil  Clergy.  StU.  6.  §  7  ;  Spirit  ^'  Laivj, 
i.  31.  c  12. 

The  next  authentic  mention  of  them  is  in  the  f/ri/i/i 
SJziarM  et  Guthruns  ;  or  the  Laws  agreed  upon  be- 
tween KJng  (J't.'brun  the  Oanc,  and  Aljytd  and  his  fon 
Ediuwrd  ihc  Elder,  fucceluve  Kmgs  ol  E/t^lanJt  about 
the  year  9C0.  This  was  a  kind  of  treaty  between  thofe 
Monarchs.  which  may  be  found  at  large  in  the  Jnglo- 
Saxpn  Laws  :  Wherein  it  was  neceflary,  as  Gitibrun 
was  a  pagan,  to  provide  Ui  the  fubliftcnce  of  the  Chrif- 


tian  Clergy  under  his  dominion  j  and,  accordingly,  we 
find  the  payment  of  Tithes  not  only  tajaimd,  but  a  pt* 
nalty  added  upon  non-obfervance.  Which  Law  is  fc- 
coiided  by  the  Laws  of  Jihtljlan,  about  the  year  930* 
And  this  is  as  much  as  can  ceruinly  be  traced  out,  wiib 
regiird  to  their  legal  original.  Sec  ffi/iirut  ^.  51  : 
2  Ctif/ti:i.  c.  3. 

Upon  llic  firll  introduillion  of  7*ithes,  though  every 
man  was  obliged  to  pay  Tithes  in  general,  yet  he  might 
give  them  to  what  pricds  he  pleafed ;  which  were  called 
arbitrary  confccrations  of  Tithes:  Or  he  might  pay 
them  into  the  hands  of  the  Biihop,  who  dillributed 
among  his  diocefan  Clergy  the  revenues  of  the  Church, 
which  were  then  in  common.  2  Jnji.  646:  Ht,b.  296: 
SeU.  e.  9.  \  4.  But,  when  diocefcs  were  divided  into 
parilhcs,  the  Tithes  of  each  parifh  were  allotted  to  its 
own  particubr  Minifler ;  firll  by  common  coiifent,  or 
theapp&intmeuts  of  Lord*  of  Manors,  and  afterwards 
by  the  written  Law  of  the  land.  U.  Edgar,  cc.  i  z: 
Canut.  £.  \  \. 

However,  arbitrary  confecrattons  of  Tithes  took  place 
a^din  afterwards,  and  became  in  general  ofc  till  the  time 

^'''g  J'^'i-  S:ldfn,{.  II.  This  was  probably  owing 
to  the  intrigues  of  the  regular  Clergy,  or  monks  of  the 
Btnididine  and  other  roles,  under  Archbifliop  Dmtftaa 
and  his  fucccflors;  who  endeavoured  to  wean  the  people 
from  paying  their  dues  to  the  fccular  or  parochial 
C'"gy'  much  more  valuable  fet  of  men  than  them- 
felves,)  and  were  then  in  hopes  to  have  drawn,  by  fanc- 
timonious  pretences  to  extraordinary  purity  of  life,  all 
eccleliatlical  profits  to  the  coffers  of  their  own  focieties. 
.'\nd  this  will  naturally  enough  account  for  the  number 
and  riches  of  the  Monafleries  and  Religious  Houfes 
which  were  founded  in  ihofc  days,  and  which  were 
frequently  endowed  with  Tithes.  For  a  layman,  who 
was  obliged  to  pay  his  Tithes  fome«here,  might  think 
It  good  policy  to  ereA  an  abbey,  and  there  pay  them 
to  his  own  monks ;  or  grant  them  to  fome  abbey  already 
eredled  ;  fince,  for  this  dotition,  which  really  coll  the 
patron  little  or  nothing,  he  might,  according  to  the 
fuperflition  of  the  times,  have  malTjs  for  ever  Tung  for 
iiii  foul.  But,  in  procefs  of  years,  the  income  of  thfr 
poor  laborious  pariih  priefts  being  fcanddloufly  reduced 
by  thcfe  arbitrary  confccrations  of  Tithes,  it  was  reme- 
died by  Pope  Innocent  III.  about  the  year  i2co,  in  a 
decretal  epiit'e  fent  to  the  Archbiiliop  of  C,in:trhury»  and 
dated  from  the  palace  of  LaUt  an  ;  which  has  (Kcafioned 
Sir  Htnry  Habart  and  othrrs  to  millake  it  for  a  decree  of 
the  Council  of  Larera.i,  held  J.  D.  117^,  which  only 
prohibited  what  was  ca:Ied  the  infeodation  of  Tithes, 
or  th?ir  being  granted  to  mere  hymen,  whereas  this 
letter  of  Pope  InneetRt  to  the  Archbiihop  enjoined  the 
payment  of  Tithes  to  the  Parfons  of  tks  refprClive  pa- 
rilhes  where  every  man  inhabited,  agrecaMc  to  what 
w*3  afterwards  direftci  by  the  fame  Pose  in  other 
countries.  I  his  epillle,  fays  C»,V,  bound  not  the  Lay 
Subjtftj  of  thii  Realm  ;  bur, being  reaionablc  and  julf, 
(and.  he  might  have  added,  being  correfpondeni  to  the 
ancient  Law;)  it  was  allowed  of,  and  16  became  Ltx 
tfrrrr.  2  Infi.  64!.  This  pu:  an  cffeftual  Hop  to  all  tl.e 
arbitrary  confccrations  of  Tithes;  except  fome  footfieps 
which  ftill  continue  in  thofe  portions  of  Tithes,  whicb- 
the  Parfoo  of  one  parifh  hath,  though  rarely,  a  right  to 
claim  in  another ;  for  it  is  now  univerfally  held,  th«c 
Tithes  are  due,  of  common  iigb»,  lo  the  Parfoo  of  the^ 

pariOij, 
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ptnSh,  QtAeh  there  be  a  fpfciil  exemption.  R*gi/t.  46  : 
}/c6.  296.  This  Piffun  of  the  partlh,  we  have  lormerly 
feen,  may  be  either  the  aflual  incjmbeni,  or  elfe  the 
appropriaior  of  the  bcnchce  ;  approprtaiioni  being  a 
mcthoii  of  endowing  Moiialtert>.-s,  which  fccm»  to  have 
been  devifcd  by  the  regular  Clergy,  by  w-ay  of  fubfti- 
tution  10  arbitrary  coolecratiotis  of  Tithes.  In  extra- 
parochial  pUcei,  the  King,  by  his  royal  prerogative* 
has  a  right  to  all  the  Tithes.  2  Ref,  z,  44  :  z  64. 
See  2  Comm.  c.  3. 

U.  In  general.  Tithes  arc  to  be  paid  for  every  thing 
that  yield*  an  annoit  increafc,  ni  corn,  hay,  fruit,  entile, 
poultry,  and  the  Itlcir  :  but  not  for  any  thing  that  is  of 
ihc  fubitance  of  the  earth,  or  is  not  of  annual  increafc  ; 
as  Hon;,  lime,  chalk,  and  the  like  :  nor  for  creatures 
that  are  of  a  wild  nature,  as  deer,  hawks,  i^c;  whole  in- 
creafc. fu  as  tu  proht  thr  owner,  is  not  annual,  but  ca- 
fual :  though  for  dcir  and  rabbits  Tithes  may  be  pjy- 
abic  by  fpccial  cullom.  2  Comm.  e.  j,  iS' « 

Tuhcs  are  due  cither  t/e  Jure,  or  by  cutlom  :  All 
Titles  which  arc  due  tfejurt,  arife  from  fuch  fiuitsof 
tlic  earth  as  rene^v  annually  ;  or  from  the  profit  that  ac- 
crues from  the  Ttbuur  uf  a  man.  Hence  it  fullows,  that 
fuch  Tithes  can  never  be  part  of,  but  mult  aNv.-. ys  be  col- 
lateral to,  ihc  land  from  which  they  arife.  1 1  R^.  13. 14. 

Na) ,  Tithes  due  tiejurt  ttc  fo  collateral  to  every  kind 
of  land,  that  if  a  leafe  i>  mnde  of  tlic  glebe  belonging 
to  a  reflory,  with  all  the  profits  and  advantages  thereof; 
and  there  is  bt  fide?  a  covenant,  that  the  rent  to  be  paid 
fha!!  be  in  full  fuisfaftion  of  every  kind  of  cxai^ion, 
and  demand,  b^-lorging  to  the  rectory  ;  yet,  as  the  glebe 
is  not  exprefily  dikhargcd  of  Tithes,  the  IcHee  Ih4ll  be 
liable  to  the  payment  thereof,  li  Rep.  13.  14  •  1  Rdl. 
Mr.  655   fl.  i:  Cre.  Elix.  162,  261  :  Cre.  Car.  362. 

No  Tithe  i»  due  jurt  of  the  produce  of  a  mine  or  of  a 
quarry  ;  becaufe  this  is  not  a  fruit  of  the  earth  rerew 
tng  annually  ;  but  is  the  AibLlancc  of  the  earth,  and  has 
perhaps  been  fo  for  a  great  number  of  year*.  F.N.B.cy. 
£rD-  Di/^.  pi.  \i  :  2  laji.  651  :  I  RolL  Mr.  657  :  Cro. 
Eiiz.  zyy. 

No  Tithe  is  due  jurtot  any  thing  (generally)  which 
is  part  of  the  foil,  and  does  not  rene«  annually;  but  it 
may  be  due  by  cuHom.  Vide  2  ytrti.  46:  1  RcH.  Abr, 
6i; .  //.  5  ;  2  A/stf.  77  :  i  M<}4.  35  :  1  Rt>H,  Abr.  642, 
5.      7,  «. 

No  Tithes  arc  due  4t  jure  of  houfes  ;  for  Tithes  are 
only  due  jure  of  fuch  things  as  nnc*  from  ye»r  to 
year.  1 1  Rt-p.  16,  Graunt's  cafe.  But  houfes  in  Lotuha 
are,  by  decree,  which  was  confirmed  by  an  Aftof  Par- 
liament, made  liable  to  the  payment  of  Tithes,  2  hft. 
659.  'i>czjltut  y^H.%.e  t:  ;  22 23  C.  2.  c.  15.  Be- 
fore this  decree,  houfes  in  LonScn  were  by  cuftom  liable 
to  pay  Tithes  ;  the  quantum  to  be  pi:d  I  cing  thereby  only 
fettled,  as  to  fuch  hcufes  for  which  there  was  no  cufl(>m- 
ary  payment,  z  Infi  659:  WW.  116  :  Cilh.  Eq  Rep. 
l9-,I94.See;i9?  V.  There  is  Iike^ule  in  moH  ancientcitit* 
a.id  boroughs,  a  cullom  to  pay  Tiilies  for  houfes  ;  without 
which  there  would  be  no  maintcnar  cc  in  many  pariflies 
for  the  Clergy.  \\ Rep  16  :  Brntif  102. 

It  was  held  by  three  Birons  of  the  Exchequer,  Price, 
Menragbe,  and  contrary  to  the  opinion  of  ^ury. 

Chief  Baron,  that  tvvo  Tithes  may  be  due  of  the  fame 
thing,  cue  tie  Jurtt  ihc  other  by  cu.^om.  Buali.  43. 


In  ^  7,  of  y?ar.  2  3  f 6-  c.  13,  common  day-U- 
bourers  are  exempted  from  the  payment  of  perfonal 
Tithes.  No  perfonal  Tithes  are  due  from  fervants  in 
hufbandry  ;  for  by  their  labour  the  Tithes  of  many  other 
things  are  increafcd.  1  RaU.  M'r.  646.  pi.  t.  It  was 
fetilcid,  by  a  decree  of  the  Hoofc  of  Lords,  upon  an  ap- 
peal from  a  decree  of  the  Court  of  Exchequer,  that  only 
perfonal  Tithes  are  due  from  the  occupier  of  a  coro- 
mill.  I  £y.  Mr.  366  :  zP  tP'ms.  463 :  Bro.  P.  C. 

The jiat  9  EJ.  2.  y/.  I.  c  ? ,  (as  to  occupiers  of  milN, 
paying  Tithes,)  provides  that  new  crc^cd  mills  fhall 
be  liable  lo  the  payment  of  Tithes.  But,  as  nothing 
therein  is  f^id  concerning  ancient  milU,  there  can  be  up 
doubt,  that  fuch  ancient  mills,  as  before  the  making  of 
this  flatute  were  liable  to  pay  Tithe;,  continued  after- 
wards to  be  liable.  12  McJ.  243  :  3  Bulji.  zti. 

No  perfonal  Ttthe  ii  due  of  the  proht  which  a  man 
receives  without  perfonal  l.\bour,  or  of  the  proht  ivhicii 
one  man  receives  from  the  labour  of  another.  1  RoU.  Abr, 
6,6  pL  I.  //.  2  :  2  lift.  621 ,  6.  9.  If  a  man  lets  a  Ihip 
to  n  tilhcrman.  no  perfonal  Tithe  is  due  of  the  money 
received  for  the  ufe  of  fuch  ftiip  ;  becaufe  this  is  a  profit 
without  perfonal  labour.  1  Rdl.  Abr.  656,  n.  pi.  2.  Vide 
I  Rt,U.  Ah.  656.  tt.pl.  3  :  2  Bulft.  141. 

Perfonal  'I  iihes  arc  only  payable  by  a  fpccial  cuOcm  ; 
and  perhaps  are  now  paid  no-whcre  in  England ;  except 
for  tifh  caught  in  the  fca,  and  for  corn-mills.  3  Burn*s 
Eicl.  Laiv  473. 

III.  Such  Tithes  as  arife  immediately  from  the 
fruit*  of  the  earth,  as  from  corn,  h.iy,  hemp,  hops ;  and 
all  kinds  of  fiuics.  feeds,  and  herbs,  are  called  Predial 
Tithes.  2  /«/?.  649.  They  are  fo  called  becaule  they 
arife  immediately  from  the  fruits  of  the  farm,  (^r<<(//b/».) 
or  earth.  2  647.  Uy  the  Ecclcfiallical  £aw.  many 
things  arc  li.ible  to  the  payment  of  predial  Tithes,  which 
by  the  Common  Law,  or  in  the  Courts  of  Eq^  ity,  are  not 
held  to  be  fo.  2  JkjJ  621:4  Med.  344.  This  may  caufc, 
and  has  caufed,  feme*  confulion.  In  the  former  cafe,  the 
lad  refort  if  to  the  Delegates  .  in  the  latter,  to  the  Houfe 
of  Lords.  Shaiu*!  Law  of'Tishcs  1 39  The  cjnons  mult, 
in  all  cafe.s  give  way  to  the  cullom  of  the  place.  H.  1 12. 

The  defign,  onder  ihts  Head,  ii  to  fhew  what  thiogj 
are  liable  by  the  Common  Law  to  pay  predial  Tithes. 

in  doing  this,  it  will  appear,  that  fomc  things,  which 
arc  in  the  general  exempted  therefrom,  become,  by  cuf* 
torn,  li.iblc  to  the  paymentof  piedial  Tithes.  1  Ro^ll.  Abr, 
637.  £  pl.z:  €>\z,$.pl  7.  //.  8. 

ic  will  alfo  appear,  that  divers  things,  which  arc  in 
the  general  liable  thereto,  are,  under  particular  circum- 
Ibnccj,  exempted  from  the  payment  of  fuch  Tithes. 
I  Roll.  Air.  64.5.  pi.  It  :  Cro.  Elix  475  :  Frteat.  335  : 
12  Mid  23;. 

But  wherever  any  fraud  i^ufed,  to  biing  a  thing  under 
thi  fc  circomflanc:  s,  by  rc^fon  of  whtcii  it  would,  if  ic 
had  com?  fair!y  under  them,  have  been  exempted  front 
the  payment  of  predial  Tithes,  it  is  by  fuch  fraud  rcn- 
dctcd  liable  thrreto.  Cr9.  Eliz,  475  :  fretm.  335. 

The  predial  grtat  Tithes  now  appear  to  be  corn, 
grain,  hay,  dover-grafi  (when  made  into  hay),  wood, 
undcrAOod,  and  beo.ns  and  pe.ifc  (when  fown  in  fields). 
The  predial  /mall  I'ithes  are  Rax,  hemp,  madder,  hops^ 
garden  roots,  and  herbr,  as  potatoes,  turnips,  parlhry, 
cabbage,  fa6'ton  ;  and  the  fruits  of  all  kinds  of  treeia. 
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4S  appTcf,  pear?,  acorns,  ti'f*  AH  kinds  of  feeds,  as 
lurnip-iccd,  pardcy'leeti,  rapc-fccd.  carraway-fced,  ani- 
fccd,  clover-tecd,  and  beans  and  pe«fc  if  fown  in  a  gar- 
den. Sitaiu's  Law  tf  Tifhn, 

As  it  would  be  tedious  lo  enumerate  all  the  things 
which  are  lublc  to  predial  Tiihes,  only  tliofe  fhall  be 
mentioned  coDCcrning  »hc  Tithes  of  which  fome  quef- 
lion  has  arilVn  ;  but,  fro:n  fuch  as  will  be  mentioned,  it 
may  be  cafily  collefled  of  what  other  things  predial 
Tiihcs  arc  due. 

Agistment.  Agiilirg,  in  the  ftiift  fenfc  of  the 
word,  tnc.ins  the  dcp:itturing  of  a  beall  the  property  of 
a  ftranj^cr.  But  this  word  !>  conllartly  uTcd,  in  the 
Book:>i  for  depafturing  the  beafl  of  an  occupier  of  land, 
as  well  as  that  of  a  llranger.  5  Netv  dhr.  53.  The  Tithe 
of  .'\giftmcnt  the  tfnih  part  of  the  value  of  the  keep- 
ing or  depafturing  fuch  cattle  as  arc  liable  to  pay  it. 
J^iJItnent  is  derived  from  the  French  gfijf,  g'Jic^'  ijft- 
ctre)i  bccaufe  the  bcalU  are /rt-dfl/ and  rflift-^/iwf  during 
the  linitf  they  are  on  the  land.  Agiftmcni  Tithe  feems 
>ather  a  mixed  than  flrict!/  a  predi.il  Tithe. 

An  occupier  of  land  is  not  liable  to  pay  Tithe  for  the 
paltarc  ofhorfes,  oroihir  bealU.  which  are  ulVd  in  huf- 
bandiy  in  tlie  parith  in  which  ihty  are  depaftured.  Be- 
caufe  the  Tithe  of  corn  is  by  their  labour  increafcd, 
1  RoU.  Mr.  646.  //  2.  //.  3  ";  //.  6;  //.  7  :  Cm.  Etix, 
446:  LJ.  Rajn:.  150.  But,  if  horfes  or  other  beafts  are 
utcd  in  hulbandry  oat  of  the  parith  in  which  they  are 
depaftured,  an  Agiflment  Tithe  i»  due  for  them.  7  J^/ff.^. 
1 14  :  Lt  Raym.  130. 

h  fcems  to  be  die  better  opinion,  that  no  Tithe  is 
due  for  the  pallure  of  a  faddle-horfe,  which  an  occupier 
of  land  keeps  for  himfelf  or  fcrvantj  toriJeupon.  i  RaU. 
Jhr.  642.  pi  4:  Cro.Ja:.  430  ;  B.ilji.  i;i  :  B:inf>.  }. 
No  Tithe  is  due  for  the  pafture  of  milk  cattle,  which  arc 
milked  in  the  pariili  in  which  they  are  depaftured  ;  be- 
«aufe  Tithe  is  paid  of  the  milk  of  iuch  cattle.  1  Roll.  Abr. 
646.  //.  2  :  Lii.  Raxm.  150:  Crs.  446. 

Milch  cattle,  which  arc  rcfervcd  for  calving,  fhall  pay 
no  Tithe  (or  their  pafturewhilll  they  arcdry.  Biit.ifthey 
arc  alterwards  fold,  or  milked  in  another  pnrilh,  an  Agill- 
meni  Tithe  is  due  for  the  time  rhey  were  dry.  Hal.  ico: 
Lti.  Raym.  150.  No  Tithe  is  due  from  an  occupier  of 
land,  for  the  pafture  of  young  cattle,  reared  to  be  u red 
in  huftiandry.or  for  the  pzil.  C^-o.  £// a:.  476.  But  if  fuch 
young  beafts  are  fold,  before  they  come  to  fuch  perrcdtion 
as  to  be  fit  for  hulb.indry,  or  before  they  give  milk,  an 
Agiftmcnt  Tithe  mutl  be  paid  lor  them.  Hkil.  86. 

An  occupier  of  land  is  li-ible  to  an  Agiftmcnt  Tithe, 
for  all  fuch  cattle  as  he  keops  for  fale.  Cra  Eliz.  446, 
476:  Jeni.  28.  //.  6:  Cro.Cnr.  2;;:  Shz'W.  P.C. 
191.  Vide  G-e.  7^3.'.  450:  \  Roll.  Abr.  6\y.  pi  14. 

Butil  any  cattle,  which  have  neither  been  ufed  in  huf- 
bandry,  nor  for  the  pail,  are,  after  being  kept  fome 
lime,  killed,  to  be  fpent  in  the  family  of  the  occupier  of 
the  land  on  which  they  were  depaftured,  no  Tithe  is  due 
for  their  pafturc-  Jcnk.  :Si.  //.  6:  Cro.  £wi.  446,476: 
Cr*.  Cur.  237. — It  is  in  general  true,  th:it  an  Agiftment 
T1:he  is  due,  for  depafturing  ar.y  fort  of  cattle  the  pro- 
perty of  a  ftrangcr.  Cro.  Eliz,  376:  Cro.  Juc.  z'^S'. 
Suiib.  I  :  Frtem  329.  No  Tithe  is  due  for  the  cattle, 
either  of  a  ftranger  or  an  occapier,  which  arc  depaftured 
in  grounds  that  have  in  the  fame  year  paid  Tithe  of  hay. 
Butib.  10, 79  :  Piiph.  141 :  z  RoU.  Rtj:.  lyi. 
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No  .Agiftment  Tithe  is  due  for  fuch  bctfh,  eiilier  of 
a  ftranger  or  an  occupier,  as  arc  depaftured  on  the  head- 
lands of  ploughed  fields ;  provided  that  thcfe  are  net 
wider  than  is  fofficient  to  turn  the  plough  and  borfei 
upon.  1  Rol.  Abr.  646.  //.  19.  No  Tithe  is  due  for 
fuch  cattle  as  are  depaftured  upon  land  that  hat  the  fame 
year  paid  Tithes  of  corn.  Bra.  Di/m.  18  :  l  MoJ.  216. 
If  land,  which  has  paid  Tithe  of  corn  in  one  year,  is  left 
unfown  the  next  year,  no  Agiftmert  is  due  for  luch  land  ; 
bccaufe,  by  this  lying  frefti,  the  Tithe  of  the  next  crop 
of  corn  is  increafed,  i  Roll,  Abr.  64a.  pL  g.  But  if 
land,  which  has  paid  Tithe  of  corn,  it  fulTered  to  lie 
fallow  longer  than  by  the  courfe  of  haft)andry  i^  ufual, 
an  AgiftmcntTithe  is  due  for  the  beafts  depaftured  upon 
fuch  land.  Zhcp.  Abr,  1008. 

As  the  qutfft,ioo,  whether  an  Agiftment  Tithe  h  due 
for  ftiecp,  does  not  fecm  to  be  tjuitc  fettled,  it  will  not  be 
I  amifs  to  refer  to  the  principal  cafes  in  which  thii^  hai 
j  been  agiuted,  which  are,  i  Rail,  Rep.  63.  fi,  7  :  1  Roll 
Abr.  641,  642.  //.  li  :   Pepb.  197  :   Cro.  Car.  207  : 
j  I  Roll.  Abr.  647.  pi.  13  :  Buab.  90  :   Gtlb,  Rep,  m 
Epiify  231  :  Suub. 

This  depends  on  the  queflion,  whether  there  is  a  nnv 
tnn-tq/ii  3S  if,  after  fh?aring,  the  flieep  are  fed  on  tur- 
nips, which,  if  fevered,  would  be  tiihable.  See  Sbow^ 
/».  C.  192  :  Bunb.  31^. 

There  is  a  peculiar  difficulty  attending  this  Tithe, 
that  it  cannot  be  taken  in  kind  ;  cuftom  is  therefore  the 
principal  rule  to  go  by  in  payment  of  it  ;  and  the  old 
dccifions  on  the  fubjccl  vary  fo  much,  that  it  would  be 
difficult  to  obtain  any  general  inference  from  them. — 
Rrn-r!  fays,  in  all  cafe?,  the  Tithe  of  Agiftment  of  barren 
and  unproftiibU  cattle  is  to  be  paid  according  to  the 
viloe  of  the  keeping  of  each  ^/rweek;  and  the  value  of 
the  keeping  cf  a  flieep,  beail,  or  hoife,  upon  any  par- 
ticular lands,  is  eafily  afccrtained  from  the  ofoal  prices 
given  for  their  departure  f  tr  week  in  the  neighbourhood, 
where  profitable  cattle  aie  kept  at  the  fame  time  upon 
the  landf,  together  wi:h  tScm,  or  not.  3  BumEi  L.  44S. 

The  parfoo,  vicar,  or  other  proprietor  of  the  'i'ithcs, 
is  entitled  to  Agtftment  Tithe  dt  jure  ;  becaufe  the  grafs 
u  htch  is  eat  is  of  common  right  lithable.  Ld.  Rajtr..  137: 
a  Salk.  655  :  2  Irtil.  6ji. 

Corn.— It  is  laid  down  in  fome  books,  that  no  Tithe 
is  due  of  the  rakings  of  Corn  involuntsrity  fcauercd. 
1  RdU.  Air.  645.  //.  II  :  Cro.  E'uz.  27S:  Fi-ftrn.  335: 
Jl/orr  278.  But  if  more  of  any  fort  of  corn  is  fraudu- 
lently fcattcred,  than,  if  proper  care  had  been  t:iken. 
would  have  been  fcattcrcd.  Tithe  is  due  of  the  rakings 
of  fuch  Corn.  Cro.  Eliz.  475  :  Frirm.  355.  And  it  has 
been  faid  by  //^.V,  Ch.  J.  that  Tithe  is  due  of  the  rakings 
of  all  corn,  except  luch  as  is  bound  up  in  fhea^'es. 
12  Msd.  235.  No  T  iihci  are  due  of  the  ftubbles  left  in 
Corn-fields,  after  mowing  or  reaping  the  Com.  zltji. 
261:  I  Roll.  Abr.  640,  pi.  14.  See  psjl.  VI. 

Ha  y.— Tithe  of  Hay  is  to  be  paid,  although  beafts  of 
the  plough  or  pail,  or  ftieep,  are  to  be  foddered  with 
fuch  Hay.  Cro.  Jac.  47,  //Vii.  v.  If  'amcr  :  i  ^ff/', 
Abr,  6^0.  pi.  11  :  12  Med.  ^gj.  But  no  Tithe  is  due  of 
Hay  grown  upon  the  headlands  of  ploughed  grounds, 
provided  that  fuch  headlands  are  not  wider  than  is  fufh- 
cicnt  10  turn  the  plough  and  horfes  upon.  1  Rcll.  Abr.  646. 
pi.  19.  bee        VI.    it  is  laid  doAQ  io  one  -old  cafe, 

that 
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t).ki  if  &-irin  cuti  down  grafs,  snJ.  while  it  is  in  the 
^Kathes,  carries  it  away  snagtvei  it  to  his  plough  cattle, 
riOt  having  fufiicient  fudcnance  for  them  otherwifc,  no 
'l  ithe  is  due  Uuteof.  i  Rell.  ^br*  645,  Cra-jclty  v. 
l/'tl's,  A!tJj.  9  Car.  I .  In  one  cafe,  the  Court  of  Ex- 
chequer feemcd  to  be  of  opinion*  that  no  I'ithe  is  due 
of  vetches  or  clover,  cut  green,  aod  given  to  cattle  in 
hulh^ndry.  Baiil  279.  But  in  another  caftr,  it  was 
afterwards  held,  that  the  right  to  Tithe  of  Hay  accrues 
a|)on  mowing  the  grafs,  and  that  the  fubfrquent  appli- 
cation of  this,  white  it  is  in  grafs,  or  when  it  is  made 
t:tio  1  lay,  (ha!I  not,  although  bcaHh  of  the  plough  or  pail 
«re  fed  with  it,  take  away  this  light.  I  z  AW.  498.  And 
the  doilrinc  of  this  latl  cafe  coincides  with  that  of  an  old 
cafe,  in  which  it  was  held,  that  tares  cut  ^reen,  and 
given  CO  bealls  of  the  plough,  may,  by  fpecial  cuftnm, 
or  exen<ptcd  from  the  payment  of  Tithes;  from  whence 

11  foUnwi  that  fuch  tares  ate  not  exempted  :fe  Jure. 

12  McJ.  498.  See  fej?.  VI. 

U  ii  l.iid  down  in  fome  books,  that  no  Tithe  is  due 
of  afiermowth  Hay;  bccsufe  Tithe  can  cnly  be  due 
once  in  the  fame  year  from  the  fame  land.  F.  N.  ^•53: 
fin.  Difm.  pL  it',  z  hj},  262  :  i  1  Ref>.  16  :  Cro. 
Jiff.  4t  :  Lcrd  Ra\m.  243.  But  it  is  heid  in  other 
booki,  that  Tithe  is  due  of  aftcrmowth  Hay.   1  HoH. 

Jbr.  64.  //.  II  :  Cm-  iV/a:.  660  :  Cra.  Jae.  u6  : 
Crt.  Cnr.  403  :  |2  McJ.  498  :  Burib,  to.  And  '.he 
principle  upon  which  the  dckirine,  that  no  Tithe  ts  due 
of  aftermowih  Hay,  is  founded,  is  denied  in  fome  mo- 
dern cafes. 

Jn  fome  of  thefc  it  \%  laid  down,  that  Tithes  Hialt  be 
paid  of  divers  crops  grown  upon  the  fame  land  in  the 
£unc  year.  Bunh,  19,  314.  In  others  it  is  held,  where- 
ever  there  Is,  »n  the  lame  ycir,  <t  anv  lacreaje  from  the 
fame  thing.  Tithe  is  due,  Jiuab,  9  :  Cilh.  Rtp.  in 
£f.  231. 

Wuo  0  -^Tithe  of  Wood  It  not  due  of  common  right* 
becaufc  Wood  does  not  renew  annually :  But  it  was,  in  very 
nrcieni  timi's,  paid  in  many  pljicrs  by  curtom.  2  Infi. 
64*  '-  I*  Msii.  111.  ^^ik.  656  :  Comb.  404 :  Banb.  6t. 

A  conlUtmicn  was  made,  in  the  leventeenth  year  of 
the  reign  of  E.ivjard  the  Third,  by  ^John  Stratfcrd,  Arch- 
bilhop  of  Cau/crlury,  that  Tithes  (hall  be  paid,  within 
this  province,  o.'/Z-va  2  Infi.  642  .  Palm.  37,  38. 

Several  petitions  having  bren  prefented  to  the  Kinf , 
complaining  of  the  Clergy  for  taking  Tithe  of  Grofi* 
wood  and  Underwood,  by  virtue  of  this  conflitution  ;  at 
length,  a  ttatuic  was  made  in  thefc  words :  "  At  the 
complaint  of  the  great  men  and  commoners,  (hewing  by 
their  petition,  that  when  they  fell  their  Grofs-wood,  of 
the  age  of  20  or  40  ycirs,  and  of  a  greater  age,  10 
merchants,  to  their  own  profit,  and  to  the  a^d  of  the 
King  in  his  wars  <he  I'jiifonsand  Vicars  of  Holy  Church 
dn  implead  and  trouble  the  faid  mcrchanlf,  in  Court 
Ciuitlian,  for  the  Tithe  of  the  faid  Wood,  under  the  de- 
nomination of  fl'vit  (^duAt  by  the  rcafon  of  which  they 
cannot  fell  their  Wood  for  the  real  value,  to  the'great  da- 
mage  of  thcmfelvcs  and  the  Realm;  it  is  ord.iincd  and 
eflabtiHicd,  that  a  prohibition  in  this  cafe  (hall  be  grant- 
ed, and  upon  the  firoc  an  attachment,  as  it  hath  hitherto 
been."  Siat.  45  Bd,  3.  f.  3- 

From  the  petitions  and  aiMwcrs,  from  this  flalute,  and 
from  books  of  the  bell  authority,  it  appears  plainly,  that 
BoTiUic  of  Groft-wood  was  due  dt  jun  ac  the  Common 


Law;  and  that  the  demand  thereof  as  fuch,  by  viitoc 
of  the  contiitunon  made  by  the  Arcbbi(hop,  was  an 
encro.ichment.  1  Inft.  642  :  Stat.  45  Ed.  3.  3  : 
I'U  wJ.  470  :  Bro.  Pareth.  pi  i  :  CVs.  Jac.  rco. 

After  the  making  of  this  Oatuie,  prohibitions  were 
confUntly  granted  to  futt^  inllitutcd  in  Spiritual  Court* 
for  Tithe;  of  Grofs-wood.  But  two  quelEions  often  arofe  ; 
what  is  Gri>fs-wood  ?  and  of  wliai  age  GroG-wood  mull 
be  before  it  is  exrmpted  from  the  payment  cf  Tithe  i 

X  iti/i.  643, 644.645. 

hor  the  puttirg  an  end  to  thefe,  it  hath  been  long 
fettled,  thai  by  Groi'j  ^'o->d  i*  not  meant  fmall  Wootv 
nor  lafgeWooJ,  but  fuch  Wood  as  is  genjiaUy,  or  by  the 
cullom  of  a  particular  part  of  the  country,  uffd  .cs  tim- 
ber ;  and  that  ail  fuch  Wood,  if  of  the  age  of  20  years, 
is  exempt  from  the  payment  of  Tithe,  z  Infi,  64  j.  643: 
Cfa.  Eliz.  I  :  12  Med.  ^24  :  Bunb.  127  O^ks,  ithcs,. 
and  elms,  being  univcrfaliy  ufed  as  limber,  it  has  been 
always  held,  that  fuch  trees,  if  of  the  age  of  10  >earf, 
are  Grofs-wood.  2  Iftft.  642.  It  hath  beer  held,  upon 
great  dciibrration.  (itotwiihUanding  wh.it  is  laid  doA-n 
lu  the  contrary  in  Pl(/wd.  470  )  that  a  hornbeam  tree, 
if  of  the  age  of  20  years,  is  Groh-wood,  becaute  this  is 
ufed  in  building  and  repairing.  It  has  for  the  fame 
reafon  been  held,  that  an  afpcn  tree,  of  the  age  of  zo 
years,  is  Grofs-wood.  2  643. 

A  dif{ic[:!ty  often  occurs  in  fixing  the  exafl  age  of 
timbiT ;  to  avoid  tb:s  in  m.iny  place*  where  Wood  15 
plentiful,  i:  is  the  cullom  to  elUmaie  the  fame  by  m^a- 
furing  round  the  middle  part  of  the  tree;  and  if  it  is 
24  inches  in  circumference,  it  is  deemed  20  years 
growth ;  but  if  under  that  meafure,  it  is  acctunied 
Underwood.  Shinv's  J.atv  e/TiiUi. 

Tithes  are  not  in  the  general  due  of  beech,,  birch, 
hazel,  willow,   fallow,  ;;!der,  maple,  or  white  thorn 
trees,  or  of  any  fruit-trees,  of  whatfoevcr  age  they  arej. 
beca-jfe  thefe  are  not  limber.  PU<wd.  470  :  Cro.  £/.  ^jy  : 
1  Cro.  Jac.  190  :    I  Ridl.  Mr.  640.  pi.  5.  pi.  6  : 
Brvivnl.  94.    But,  if  the  Wood  of  any  of  thcfc  trees  i» 
I  ufed  in  a  particular  pan  of  the  country,  where  limber  is 
fcarce,  tn  building  and  repairing,  no  1  itue  is  due  of  fuch 
j  Wood,  if  of  the  age  of  20  yean;,  in  that  part  of  the  coun- 
I  trv.  Piib.  289  :  Bre-wnl.  94.    Ic  is  laid  dosvn  in  feverat 
j  old  books,  that  if  a  timber-irce,  after  it  is  of  the  age 
I  of  20  yexr5,  decays  in  .11  to  be  unfit  to  be  ufed  in  boild> 
1  ing»  no  Tithe  is  due  of  the  WooO  of  this  tree,  becaufe  it 
was  once  priulcgcd.    11  Rrp.  48  ;  Cro,  Elix..  477  : 
Cro.  Jae  ico  :  i  R<>l.  Abr.  6,jO.  pt.  t. 

If  the  Wood  of  a  coppice  has  been  ufually  felled  for 
firing,  fuch  Wood  Hialt  pay  Tithe,  although  it  (land  til]  ic 
be  40  years  cf  age.  Hid  3C0  ;  xLev.x'^^. 

If,  when  the  Wood  of  coppice  is  felled,  fome  tree» 
growing  therein,  which  arc  of  the  age  of  20  years,  and 
have  never  been  Icpped,  are  lopped.  And  tlicfe  loppings 
are  piomifcuouny  bound  up  in  fuggois  with  the  coppice- 
wood.  Tithe  moft  be  pnid  of  the  wht  le  ;  becaufe  it  would 
be  very  difiicult  to  feparate  the  tithablcWood  from  that 
which  id  nut  fo,  and  the  owner  ought  to  fuf&r  for  hi» 
felly  in  mixing  thera.  v.  7V>ff«,  5  Jae  Mr. 

If  the  Wood  of  a  timber-tree  is  fold  for  hring.  it  xyat 
determined  in  one  cafe,  that  although  the  tree  was  of  thfr 
ajjc  of  20  yfats,  it  was  liable  to  pay  Tithe.  Bunb.  95, 
Gretne^jiay  v.  ^'ht  Earl  nf  Kent.  The  Reporter  of  lhi» 
C4fe  lacnlions  four  others,  tn  which  the  fame  had  beea 

held; 
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kc!d  ;  and  fays,  that  U  was  in  one  of  them  laid  down, 
(hat  the  Wood  of  ti>iiber-trecs  is  only  exempted  from 
the  paymeoi  of  Ti:hc,  oa  the  account  of  its  bf  ing  ufcd  in 
building. 

The  contrary  doflriiie.  however,  of  the  old  boolci, 
was  confirined  by  a  fublequcnt  cafe  in  the  Court  of 
Chancery.  A  b-.ll  being  brought  for  Tithe  of  the  lop- 
pings of  timber  treei,  which  hid  been  ioM  for  6ring, 
It  WIS  itifiltcd  that  thi&  Wocxl,  which  would  othenvii'e 
have  been  exempted  from  the  payment  of  Tithes,  was 
liable  thereto,  becsufe  it  wjs  fold  to  be  ul'ed  for  firing; 
and  the  cafes  jtiil  cow  cited  were  relied  upon.  But  the 
bill  was  difinificd ;  and  by  HarJ-Mteke^  Chancellor, — 
In  the  cafe  in  i  Ltv.  1S9,  and  StlJ.  500,  the  Wood  in 
quellton  was  coppice-wood,  which  had  becnufaally  felled 
for  firing  :  and  fuch  Wood,  of  whatever  age  it  i),  is 
always  titliable.  The  cafe  of  Granatvaj  and  the  lurl 
of  KiJtf  \i  quite  a  Ongular  one,  and  is  not  Law  ;  for  in 
the  Ciife  of  Siije  and  Huxhy^  Htl.  11  Gto.  1,  it  was 
agreed,  that  no  I  ichc  is  due  ci  the  Woud  of  a  timber- 
tree,  which  has  been  once  privileged  from  the  payment 
of  Tithe,  although  fuch  Wood  it  fold  to  be  ufcd  for  fir- 
ing. Ifuttsa  V.  TryzM,  Mich.  35  Ceo.  i;  5  Bac.  Jl>r. 
Sec  farther,  Brj.  Dijm  pi.  14  :  11  Rc^.  4  :  CVo.  Ei.  4  : 
Gsdb.  175  :  1  RiU.  Abr.  640.  5.  Held  alfo  in  ibe 
faid  cafe  of  Ji'(xh:n  v.  Ttjon,  thit  wherever  a  tree  has 
been  lopped  bctcrc  ic  was  of  the  age  of  20  years,  all 
future  loppings,  although  ever  fo  old,  arc  liable  to  pay 
Tithe.  1(  a  tree,  which  was  once  privileged  from  pay- 
ing Tithe,  is  felled,  the  germins  that  fpriag  from  the 
root  of  fuch  tree  arc  alfo  privileged.  1 1  Refi.  4!*,  Li/orti'i 
cafe.  But,  in  the  cafe  already  cited,  it  was  faid  by 
HcrJ^^icke,  Chancellor,  that  all  gcrmini  which  fpring 
from  the  roots  of  trees  that  hath  been  felled,  arc  lith- 
able.  //V/w  V.  Trjon. 

IV.  Such  Tithes  'as  arife  from  beads  or  fowls 
which  are  fed  with  the  fruits  of  the  earth,  arc  called 
mixtd  Tithes.  2  649:  1  Rdl.  Ahr.  635.  Many 
things  are,  by  the  UcclcruHical  Law,  liable  to  pay  fuch 
Hches,  which  by  the  Common  Law  are  not.  2  litji.dxw 
4  hUd.  344. 

The  delign  under  this  Head  is  to  fhew,  of  what 
mixed  I'tthcs  are  due  by  the  Common  Law. 

Tnc  fame  general  obfcrvations  as  to  cujhm,  frauds^ 
and  caempiion,  apply  here,  as  to  ilic  former  kind  of 
prrMeil  Tubes. 

The  Titties  of  colts,  calves.  Iambs,  kids,  pigs,  milk, 
cheefe.  agitlment  or  palhirage,  eggs,  chickens,  He,  are 
mixed  Titl.es.  ^baw's  Law  of  Tiil-et. 

Tithes  are  in  general  due  of  the  young  of  all 
bealb,  except  fuch  as  are  //r^e  naturtr.  But  none  arc 
due  of  young  bound;,  apes,  or  the  like,  bscaufe  fuch 
beaft^  are  kept  only  for  plcafure.  Bro.  Difm.  pi.  to.  No 
Tithe  is  due  of  the  young  deer,  for  thefc  are  ftrte  na- 
ture, zlaji.  6$i.  And,  for  the  fame  reafon,  none  is 
due,  but  by  cuilom,  of  yourg  conies.  1  Roll.  Air.  63;,  C. 
ph  3  :  Crfl.  Car.  3     :  1  i'tKtr.  5. 

'1  he  young  of  all  birds  and  fowls,  except  fuch  as  are 
Jtne  naturat  are  in  the  general  liable  to  pay  Tithes; 
anlefs  the  eggs  of  fuch  birds  or  fowls  have  before  paid 
Tithes.  I  RolU  Ahr.  d^z.  pi  b  :  z  P.  H'ms,  463. 
But  no  Tiihes  arc  due  cither  of  the  eggs  or  young  of 
any  birds  or  fowls  which  arc  kept  ooly  for  pleasure. 


Brs.  Difm.  pL  20.  No  Tiihes  are  doc  of  the  eggs  or 
young  of  partridges  or  pheafants,  becaufe  tiiefc  are  ftr^e 
KMur^r.  Mocr  599  :  2  P.H'mj.  463.  If  a  man  keeps 
pheafants,  in  an  ioclofcd  wood,  wh:>fe  wings  are  clipped, 
and  from  their  eggs  hatches  and  brings  up  young  one;, 
no  Tilhc  is  due  of  tbcfe  young  pheatauts,  alihough  none 
was  paid  for  their  eggs  ;  becaufe  the  old  ones  arc  not 
reclaimed,  and  would  go  out  of  •the  inclofure  if  their 
wings  were  not  clipped.  1  R9II.  Ahr.  636.  pL  5, 

It  was  heretofore  held,  that  neitfier  the  eggs  nor 
young  of  torkics  arc  tiihablc,  turkics  being  /rr*  r.a- 
ttirtt.  Mcor  ^{fxj.  But  it  is  now  held  that,  as  turkics  are 
now  u  tame  as  hens  or  other  poultry.  Tube  ii  due  of 
their  egg»  or  young.  2  P.  l^'ms.  463.  No  Tilhc  is 
due  of  luch  young  pigeons  as  arc  fpcnt  in  the  houfe  of 
the  pcrfnn  who  breeds  them.  1  Roll.  Abr.  644,  Z  pU  4. 
//.  6  :  I  Vrnir.  5  :  i2  Ihd.  77  :  12  Mtd.  47.  But  it 
any  young  pigeons  are  fi^ld,  Tithe  is  due  to  them, 
i  R'.U.Abr,  644.  Z.  pi.  5.  //.6. 

If  a  man  pays  I'itne  of  young  lambs,  at  Marks*tidc, 
and  at  Midfunimer  AtTtfcs  (hears  the  other  nine  parts  of 
the  lambs,  I'iihe  is  due  of  the  wool ;  for  although  there 
arc  but  two  rooi>tb>  between  the  time  of  paying  Ttihe- 
lamhs  which  rtcrc  not  fhorn,  and  the  (hearing  of  the 
rt'fiduc,  there  is  in  this  cai'c  a  new  increafe.  i  R^U, 
Air.  6  +  2,  R.  pi.  7  :  Bi.nb.  90.  If  a  man  (hears  his 
fheep  about  iheir  necks  at  Muhatlmai  time,  to  prefcrvc 
their  fleeces  from  the  brambles,  no  1  nhe  is  due  of  ihii 
wool ;  lur  it  .ippcart  that  this,  which  Is  done  before 
their  wool  is  much  grown,  cm  never  be  for  the  fake  of 
the  wool.  I  RflL  Al-r.  645.  pi.  16.  If  a  man,  after 
their  wool  is  well  grown,  fhear  his  fheep  about  their 
necks  to  prefcrvc  them  from  vermin,  no  Tithe  it  duft 
of  the  wool.  1  Rel,  Abr.  64^,  pi.  14. 

1  f  a  man,  a  little  before  mcaring  time,  cots  dirty  locks 
of  wool  from  his  fheep  to  prefcrvc  them  from  vermin, 
no  Tithe  is  due  of  fuch  wool,  i  Roll.  Abr.  646.  pi.  17. 

But,  in  any  of  thefc  cal'es,  if  more  wool  than  ought  to 
have  been  cut  olf,  is  fraudulently  cut  off,  Tithe  mufl  be 
paid  of  the  wool.  1  Roll.  Abr.  6^^. pi.  15  ;  646.  pi.  17, 
i'iibc  ift  due  oi  the  wool  of  fucb  Ihecp  as  are  ktllcd  to  be 
Ipcnt  in  the  houfe.  1  Roll,  Abr.  646.  //.  id:  Cw/. 
Litt.  Rep.  31. 

Filh  taken  in  a  pond,  or  in  any  inclofed  river,  are 
liable  to  pay  Tithe.  1  AV/.  Abr.  6^6.  //.  4  //.  6.  pi.  r. 
8ut  no  Tithe  is  due,  except  by  cullom,  of  fifh  taken  m 
the  fea,  or  in  any  open  river,  alihougli  they  are  taken 
by  a  prrfon  who  has  a  feveral  fiihery,  becaufe  fuch  filh 
ar* /errr  ujturit.  A'ey  loS  :  I  Roll.  Abr.  636.  pi.  4.  pi.  6. 
//.  7  :  Cro.  Car.  332  :  1  Li/.  179  ;  Sid.  278.  Honey 
and  bees-wax  *rc  both  tithable.  Fuz.  N.  B.  51  : 
I  R-ill.  Abr.  035,  C.  //.  I  :  Off.  Car.  559.  But  where 
the  Tithe  of  tbtir  hcrney  and  wax  has  oeen  paid,  no 
Tithe  is  due  of  the  bees.  Cro.  Car.  404.  No  Tithe  is 
due  of  the  m)Ik  fpcnt  in  the  houfe  of  a  farmer,  provided 
fuch  houfe  It^nds  in  that  parifh  in  which  the  cows  arc 
milked.  Ld.  Ra^m.  129.  Sec  pe/.  VI. 

V.  The  St;BrRACTiON'  or  withholding  of  Tithes 
from  the  i*arfon  or  Vicar,  whether  ibc  former  be  a  Cler- 
gyman or  a  Lay  Appropriator,  is  among  the  pecuniary 
caufes  cognizable  in  tne  Kcclefiatlicll  Court.  — But 
herein  a  dillinClion  mutl  be  taken  ;  for  the  Ecclefiatlical 
Courts  have  00  jurildicUon  to  uy  ilie  right  of  Tiibci« 

unlcfs 


unlcfi  b c t ween  fpintvul^rrons  ;  but  in  ordinary  cafes 
bctivecn  fpiritualmcn  an-i  I;ty.mcn,  arc  only  to  compel  the 
payment  of  thctn,  when  ihe  rigbt  is  not  difpotcd.  a  Uji. 
364,  4S9.  490.  By  the  fUiutCj  or  rather  vvrli,  of  Cir. 
tumjptilt  c^atii,  it  is  declarcdi  that  the  Court  Christian 
ihall  itot  be  prohibited  from  lioUing  plea,  '*  Jt  nflor 
pttat  *»trjtit  parf»(hia*at  cliationn  t:  i/edaat  iSthitai  tt  cen- 
j'utiaM.**  So  that  if  jny  difpme  arifcs  whether  fuch  Tiibcs 
be  due  and  accuftomcd,  thti  cannot  be  determined  in  the 
EcdeiialUcal  Court,  but  before  the  King's  Courts  of  the 
Common  Liw ;  as  fuch  quelUon  aliVds  the  temporal 
inheritance*  and  the  determination  muft  bind  'he  real 
property.  But  where  the  right  does  not  come  into  quef- 
lion,  but  only  the  fa£t,  whether  or  no  the  Tithes  allowed 
to  bi:  due  arc  really  luMrpfled  or  withdrawn,  this  is  a 
tranficot  perfooal  injury,  for  which  the  remedy  may 
properly  be  bad  in  the  Spiritual  Court ;  'vix..  the  reco- 
very of  the  Tilhej,  or  their  equivalent.  By  fiat.  2  ts*  3 
Zii.  6.  e.  lit  it  is  cnafled,  that,  if  any  perfon  ftiall  carry 
bit  his  predial  Tithes^  (i^/z.  of  corn,  hay,  or^thc  like,) 
before  the  tenth  part  b  duly  fet  forth,  or  agreement  is 
made  with  the  proprietor,  or  (hall  willingly  withdraw 
his  I'iihes  of  the  fame,  or  iliall  ftop  or  hinder  the  pro- 
prietor of  the  Tithes,  or  his  deputy,  from  viewing  or 
carrying  them  away  ;  fuch  offender  lhall  pay  double  the 
value  of  the  'Hthes,  with  cofts,  to  be  recovered  before 
the  EcclcJiallical  Judge,  according  to  the  King's  Eccle- 
fiallical  Laws.  By  a  former  claufe  of  the  fame  Uatute, 
the  treble  value  of  the  Tithes,  fo  fubtrafted  or  withheld, 
may  be  fued  for  io  the  Temporal  Courts;  wliich  is  equi- 
valeot  to  the  double  value  to  be  fued  for  in  the  Ecde- 
fiaftical :  For  one  may  fue  for  and  recover  10  the  Eccle- 
n.itlical  Courts,  ilie  Tithes  themfclves,  or  a  recompence 
for  them,  by  the  ancient  Law  ;  to  which  the  fuit  for  the 
double  value  is  fupcradded  by  the  ftatute  :  But  as  no 
fuit  lay  in  the  Temporal  Courts  for  the  fubtraClion  of 
Tithes  themfclves,  therefore  the  flatute  gave  a  treble 
forfeiture,  if  fued  for  there ;  in  order  to  make  the  courle 
of  juilice  uniform,  by  giving  the  fame  reparation  in.onc 
Court  as  in  the  other.  2  loft.  250. 

By Jiati,  27  H,  8.  f.  20 ;  31  H.  8.  f.7  j  upon  com- 
plaint by  the  Eccleliaftical  Judge,  of  any  contempt  or 
milbehaviour  by  a  defendant  in  any  fuit  for  Tithes,  any 
Privy  Counfetlor,  or  any  two  Juflices  of  the  Peace,  (or, 
in  cafe  of  difobedience  to  a  dcBnitive  fentencc,  any  two 
Jufticcs  of  the  Peace,)  may  commit  the  party  to  prifon, 
without  bail  or  malnprife,  till  he  enters  into  a  recogniz- 
ance, with  fuflicient  furcties,  to  give  due  obedience  to 
tite  procefs  and  fentencc  of  the  Court. 

However,  it  now  fetdom  happens  that  Tithes  are  fued 
for  at  all  in  the  Spiritual  Court ;  fur  if  the  defendant 
pleads  any  cullom>  modast  composition,  or  other  matter 
whereby  the  rtghi  of  tithing  is  called  in  qucHicn,  this 
takes  it  out  of  the  jurifdtdion  of  the  Ecclcfiaftical 
Judges  i  for  the  Law  will  not  fuller  the  cxificncc  of  fuch 
a  right  to  be  decided  by  the  fcntence  of  any  fmgle, 
much  lefs  an  Ecclefiaftical,  Judge;  without  the  ver- 
dict of  a  Jury.  3  Ctmm.  c.  7. 

The  following  ftatutes  have  alfo  operated  to  abridge 
the  power  of  the  Ecclefialiical  Court  in  this  refped. 

By  jU(.  7  (i?  8      3.  cap'  6.  S  '  •  "  ■"^''^ 
wfy  recovery  of  Small  Tiiho,  where  the  farrc  do  not  | 
ajoount  to  above  the  yearly  value  of  40  /.  from  any  Qnc  j 
pcffon,  enaacd,  "  that  if  any  perfon  fluU  fail  in  pay- 
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mcnt  for  20  days  after  demand,  the  Farfon  may  make 
complaint  in  writing  to  two  Jullices  of  the  Peace,  (nei- 
ther being  patron,  nor  intcrefted,)  who,  after  fummoning 
the  party,  are  to  hear  and  determioe  the  complaint, 
give  a  reafonablc  allowance  tor  the  Tithes,  and  colU  not 
exceeding  ro/. 

•*  If  the  pci  Ton  complained  againft  infifti  on  any  prc- 
fcripiion,  compofitioit,  modji  duhnnndi,  or  other  title, 
delivers  the  fame  in  writing  to  the  Jutlices,  and  gives  to 
the  pArty  complaining  fui^icicut  fecurity  to  pay  cofl<  ai 
Law,  if  the  tiUe  is  not  allowed,  the  Judicts  arc  not  to 
give  judgment.  Tiic  Juflicc:  j.avc  potvcr  to  give  cod*, 
nut  exceeding  10 to  the  party  proftcuccd,  if  Uiey  find 
the  complaint  lalfc  and  vexatioui.  The  act  not  to  ex- 
tend to  Tithc!  within  the  city  of  Lcn/fcn,  or  in  any  other 
place  where  the  fame  are  fettled  hy  any  ad  of  Parlia- 
ment. An  nppeat  is  given  to  the  bei)ion«,  ard  no  pro- 
ceedings or  judgmeot,  had  by  virtue  of  this  aQ,  to  be 
removed  or  fupcrfeded,  by  any  writ  of  certtwari,  ot 
other  writ  whatfoevcr,  unlefs  the  title  of  fuch  Tithes 
lh»ll  be  in  queHion." 

By  Jiat.  J  %  iV.  3,  c.  34.  (  4,  where  any  Quaker 
fliall  refufc  to  pay,  or  compourd  for,  his  Great  or  HmtiX 
Tithes,  it  (hall  be  lawful  for  the  two  next  Ju(ticc«  of  tifc 
Peace  of  the  fame  county,  other  than  luch  Jufltce  of  the 
Peace  as  is  patron  of  the  church  or  chapel  to  which 
the  Tithes  belong,  or  any  ways  intcrclled,  upon  com- 
plaint, to  convene  before  them  fuch  Quaker,  and  to  cx> 
amine  upon  oath  the  truth  of  the  complamt,  and  to  af- 
certain  what  is  due  from  fuch  Qiiaker,  and  by  order 
under  their  hands  and  feals  to  dired  the  payment  tliere- 
of,  fo  as  the  fum  ordered  do  not  exceed  10/.  ;  and» 
upon  refufal  of  the  Quaker  to  pay,  to  levy  the  money. 
Any  perfon  aggrieved,  may  appeal  to  the  next  General 
Quarter  Scflions. 

No  proceedingsj  or  judgment,  had  by  virtue  of  thii 
a£t,  lhall  be  removed  or  fuperfeded  by  any  writ  of  cer- 
tiorari, or  other  writ  out  of  his  Majefly's  Courts  at 
Wtjlminftert  or  any  other  Court  whatfoevcr,  unlefs  the 
title  to  fuch  Tithes  (hall  be  in  queflion. 

The  material  point  as  to  granting  a  certiorari  is,  whe- 
ther the  titU  to  the  Tithes  is  really  in  fujitpn  or  not. 
The  general  denial  of  a  right  to  Tithes,  by  a  Qiiaker,  is 
not  fuch  a  conirovetting  the  title,  as  fliall  enable  him 
to  have  a  eeriiorari.  t  Buit.  48:. 

By  Jiat.  I  Geo.  \.  ft.  2.  f.  6.  §  2,  the  like  remedy 
is  given  for  the  recovery  of  all  Tithes  and  all  other  ec- 
clefialiical dues  from  Quakers,  as  by  ftat.  y  (J  &  IF.  3. 
<.  54,  is  given  for  Tithes  to  the  value  of  10/. 

And  fuch  Jufticcs  of  the  Peace,  upon  complaint  of  any 
parfon,  vicar,  curate,  farmer  or  proprietor  of  fuch 
Tithes,  or  other  perfon  who  ought  to  have,  rect-'irc,  or 
colled,  any  fuch  Tithes  or  dues,  may  proceed  in  a 
fimilar  manner  as  direded  by  tl>e  former  ad,  touching 
Quakers. 

The  Tithes  of  Houfcs  in  LcaJan,  which,  are  regulated 
by  /?af.  37  H.  tt.  12,  may  be  recovered  in  the  Court 
of  Exchequer.  Bentutt  v.  Treppafit  Vrs,  P.C. — Under 
ftat.  22  23  Car,  z.  (.  1$,  the  1  ithes  of  all  ^he  Pa- 
riOies  in  Londei,  injuted  by  the  great  fire  in  t66$«  are 
fettled,  to  be  levied  by  an  equal  rate  ;  aA)d,  00  non-pay- 
ment, the  Lord  Mayor  is  to  grata  .1  w<irtant  of  diltrefs 
for  the  fame  ;  or.  cn  hisxciuul,  ;he  Lotu  Chancellor, 
or  tH-o  Barons  of  the>  Exchequer,  may  grant  fuch 
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warrant ;  and  all  Courts.  EcctcSallical  and  Temporal,  are 
cutUd  of  thrir  Jurifiliillion  in  thU  caff,  by  this  natute. — 
Thcfe  Tithes  aie  a  teal  charge  on  ihe  houfcs,  payable 
though  they  arc  empty,  and  leviable  on  the  goods  of 
ihc  foccecding  occupirr  ;  and  appeal  lies  from  the  Lord 
Ma/or  to  the  Lord  Chancellor.  3  639. 

VI.  AcoftKS,  »  they  yearly  incrcafe,  are  liable  to  the 
payment  of  Titko  ;  but  this  i;  whcr-  they  are  gsthcred 
and  fold,  and  ftr%!uctd  to  c  cercaiii  pro6t ;  not  when 
theydrop,  and  ihc  hogs  cat  them.  zlnj't.6^i:  HitLzy. 
Ai  TEit-xi ATH,  or  Ai  Ti;p.  p  ast  cke,  pays  noTiihcs, 
txcept  by  cuilom  ;  being  the  remains  of  what  was  be- 
fore tithed.   2  Ixjf.  651  :   z  Oaiv.  Abr.  589  ;  title 

AciiTMFXT  ofCatile  upon paflure land, wrhich  hath 
p2id  no  other  Tithes  that  year,  pays  Tithe  for  the 
Citile.  And  if  a  man  breeds  or  buys  barren  uopro- 
ht^ble  Catttc,  snd  felts  them,  he  ftiall  pay  for  Che 
,\«:ifl3ient ;  but  if  he  depafturta  his  land  with  his  oun 
badale  Hoifcf,  he  fhall  p^y  no  I'ithcs.  If  ground  is 
es:  i;p  with  improfiublt  C:ittle  of  a  man's  own,  or 
r  .  a  ter.ih  pan  of  the  yearly  value  of  the  rent  of  the 
iir.j  ,  7.  f.  ihcfumof  2/.  /fr  pound,  is  payable  by  the 
owner  of  liic  land,  or  his  tenant ;  though  the  twentieth 
part  is  ufaally  accepted.  1  /!*//.  Ahr.  646  :  Hard.  184. 
Sec  111.  — Alder  Trees  pay  Tithes,  notwithlhnd- 
ing  they  are  above  20  years  growth,  not  being  timber. 
— Ash  is  limber,  and  therefore,  if  thefc  trees  arc  above 
twenty  years*  growth,  they  are  Tiihe  free. — Asp  or 
Aif  IK  Trees  are  exempted,  if  beyond  that  growth,  in 
places  where  they  arc  ufed  for  timber,    z  Cro.  199: 

2  l:jh  643. 

B.\!CK  of  Trees  isnot  tithable,  if  the  Trees  whcrecn 
produced  were  timber.  1 1  ^r/.  49.— Ba r  «  en  Land, 
which  is  fo  of  its  own  nature,  pays  no  Tithe;  where 
Itnd  is  barren,  and  not  manurable  without  fome  extra- 
ordinary charge,  in  refpe^  of  fuch  charge,  and  for  the 
advancement  of  Kuihandry,  fuch  Land  being  converted 
to  tillage,  ftall,  for  the  firft  (even  years  after  the  im- 
pftivenicnt,  be  difcharged  from  Tiihci ;  by  Jl^t.  z  W  3 
EJ.  6.  e,  I  J.  But  the  barren  Land,  during  the  fcvcn 
years  of  improvement,  (hall  pay  fuch  Small  Tithes  as 
have  been  icc-jftomably  p^id  before  ;  and  afterwards  to 
pay  [hf  full  Tithe  according  to  the  improvement. 
And  :f  Land  is  ovrr-run  with  bufhei,  or  become  unpio- 
£iable  by  bad  hafbandry,  it  cannot  properly  be  called 
barren  Land  ;  for  if  it  be  grubbed,  or  ploughed  and 
fo*ed,  i;  i.Tmediaicly  pays  iitnes.  2  I'ljf.  656  :  Cre. 
E.'U.  475. — BrF.cti  Trees,  where  timber  is  fcarce,  and 
taefc  trees  arc  ufcd  for  buiMirg,  if  above  20  years' 
growth  to  be  limber,  are  privileged  from  Tithes,  by 
j/iU.  4c  £1/.  3.  f .  3  ;  though  this  ticc  ii  nut  naturally 
lTmbcr,'for  it  is  neceffiiy  makes  it  fo.  2  Dcnv.  Ah.  589. 
Bees  arc  ttthable  for  their  Honey  and  Wax.  by  the 
tenth  meafure  and  tenth  pound.  It  has  been  n  quedion, 
whethir  t!ie  tenth  Swarm  can  be  demanded  for  'I  ithr» 
of  Eecs,  becaufc  Bees  a-c  fcne  nature ;  but  when  the 
Btes  arc  gathered  into  the  hives,  they  arc  ihen  under 
cuftody,  and  may  pay  lithe  by  the  Hive  or  Swarm; 
but  the  Hthe  it  generally  paid  in  the  tenth  pa:t  of  the 
Honey  or  Wax.  i  Rsll.  Ahr.  651  :  3  Cro.  ^04,559. — 
Birch  Wood  is  liihable,  though  of  above  20  years* 
growth,  a  Inft.  643.-3*  ick»  pay  not  Tithes,  for  they 


are  made  of  parcel  of  the  freehold,  nrd  are  of  the  fub* 
ftance  of  the  eartli,  not  an  annual  incrcafe,  1  Crtf.  1.— > 
Broom  fliall  pay  Tithe  ;  but  it  may  be  difcharged  br 
cultom,  if  burnt  in  the  owner's  houfej  or  kept  for  fauf- 
bandry.  2  Oanv.Ahr.  597. 

Calvss  are  tithable.  and  the  tenth  Calf  is  doe  to* 
the  Parfon,  when  weane  J  ;  and  be  is  not  obliged  to  take 
it  before. ;  but  if  in  one  year  a  perfon  hath  nut  the  nam* 
ber  of  ten  Calves,  the  Parfon  is  not  entitled  to  Tithes  in 
kind  for  that  year,  without  a  fpecial  cullom  for  it; 
though  he  may  take  it  in  the  ce.xt  year,  throning  both 
years  together;  ar.d  it  is  a  good  cullom  to  pay  one  Calf 
in  fcven,  where  there  hatli  been  00  more  in  one  year ; 
and  where  a  man  fells  a  Calf  to  pay  the  tenth  of  th» 
value,  or  for  the  Parfon  to  have  the  right  Ihoulder,  ^r. 
1  RelL  Air.  643  :  R{tjim.  177. 

Cattle  fold  pay  Tithe;  but  not  Cattle  kept  for 
the  plough  or  pail,  which  fhiU  pny  no  Tithe  for  their 
pallure,  by  reafon  the  Parfon  hath  the  benefit  of  the 
labour  of  Plough>Cattle  in  tilling  the  ground,  by  the 
'I'ilhe  of  Corn,  and  Tube  Mi!k  for  thofe  kept  fop 
the  pail  ;  yet  if  fuch  Cattle  bought  are  fold  before  ufed  ; 
or  if,  being  part  their  labour,  the  Cows  are  barren,  and 
afterwards  fatted  in  order  to  fell.  Tithes  fhall  be  paid 
for  them  ;  though  if  the  owner  kill  and  fpend  the  Cattle 
in  his  own  houlc,  no  Tithe  is  due  for  them,  being  for 
his  provifion,  to  fupport  him  In  his  labour  about  other 
aftairs  for  which  the  Parfon  hath  Tithes.  Cattle  feeding^ 
on  large  commons,  where  the  bounds  of  the  parifh  are 
not  certainly  known,  fhall  pay  Tithes  to  the  Parfon  of 
the  parifh  where  the  owner  lives  ;  and  if  fed  in  feveril 
parilhcs,  and  they  continue  above  a  month  in  each  parilh. 
Tithes  lhall  be  paid  to  the  two  Parfons  proportionably. 

1  Roll.  Ahr.  635,  646,  647  :  Hardr.  35  :  $iat.  2^3 
Ed.  6.  <.  13.  S  %■ — Chalk  and  Chalk-Pits  arc  not 
tithable  ;  nor  is  Clay  or  Coal,  as  they  are  part  of 
the  freehold,  and  not  annual,  to  pay  Tithes.  2 

— Cheese  pays  Tithe  by  cuflom,  where  Tithe  is  roc 
paid  for  the  Milk  ;  but  if  the  Milk  pays  a  Tithe,  the 
Cheefe  pays  none  ;  and  it  may  be  a  good  cullom  to 
pay  the  tenth  Chccfe  made  in  fuch  a  month,  for  aH 
Tithe  Milk  in  that  year.  1  Roll.  Ahr.  65 1 .  See  Milk.— 
Chick  ft  tfs  are  not  tithable,  tf  Tithe  is  paid  for  the 
Eggi.  I  RoU.  Ahr.  641.— Colts  pay  Tithes  in  the 
fame  manner  as  Calves.  /^V.— Conies  are  tithable 
only  by  cullom,  for  thofe  that  are  fold,  not  for  fuch  as 
arc  fpent  in  the  houfe.  2  Dawv.  Ahr.  583. — Cor  n  pays 
a  predial  Tithe  ;  it  is  tithed  by  the  tenth  cock,  heap,  or 
(heaf ;  which,  if  the  owner  do  no(  fet  out,  he  may  be 
fued  in  an  a^ion  upon  the  fiat.  2^3  Ed.  6.  e.  13. 
And  if  the  Parifhioner  will  001  fow  his  land  ufually  fown, 
the  Parfon  may  bring  his  atlion  againft  him.  When 
Tithe  Corn  is  fct  forth,  the  Law  gives  the  Parfon  a  rca- 
funablc  time  to  carry  it  away  ,  and  if  he  fuffer  the  fam« 
to  lie  too  long  on  the  land,  to  the  prejudice  of  the  owner 
thereof,  he  may  be  liable  to  an  a^ion  ;  but  the  Parfoa 
may  not  fet  out  the  Tithes  hitnfclf,  or  take  theot 
away  without  leave.  I  Rtil.  Air,  644  :  1  Sid.  283  : 

2  feat.  ^%     Ley  70. 

Deer  are  not  tithable,  for  they  arc  /era  nature*, 
though  in  parlce,  t^t.  they  pay  Tithes  by  cutlom.  2  h/t. 
651. — Dovis  kept  in  a  dove-houfe,  if  they  are  not 
fpent  io  the  o^nei 's  ht>afe,  arc  tithable.  1  ftm,  5. 

ECC9 


Ecc:  pay  TUhes  when  Tithes  are  not  paid  for  the 
■young.  1  Roil.  J&r,  6^2.— 'Elm  treis,  being limber, 
are  difchargcd  from  the  payment  of  Tithes,  but  no:  if 
under  twenty  years*  growth.  2  J»Jf.  643. 

Fallow  Ground  is  roi  litbablc  for  the  j^afturc 
in  th;it  year  in  which  it  Itcs  fallowi  unlcfs  ic  remain  be- 
yond the  coiirfc  of  hulbandry  ;  bccaufc  it  improves  and 
renders  the  land  more  fertile  by  lying  frelh.  1  Rdl. 
yf^r.  642.— Fb K Ns  being  drained  and  made  manurablc, 
or  converted  into  pallurr,  arc  fubje^l  to  the  payment  of 
Tithes,  \Roll.Rtp.  354.— Fish  lakett  in  ihe  fca,  or  com- 
mon rivers,  arc  tithable  only  by  cullom,  and  the  Tithe 
IS  to  be  paid  in  money,  and  not  the  tenth  filh  ;  but  filh 
in  ponds  and  rivers  indofed,  ought  to  be  fee  forth  as  a 
Tube  in  kind.  2  Dskv.  Atr.  583,  584.— Flax,  every 
acre  of  flax  or  hemp  fown  (hill  pay  yearly  5^.  for  Tithe, 
and  no  more.  Stat.  11  ^  12  3.  t.  16.  A  former  aA 
{3  tif  4.  y  A/,  f .  3.)  fixed  the  mcdiu  at  4/.  -  Foit  est 
Lands  (hall  pay  no  Tithes  white  in  the  hands  of  the  King, 
though  fuch  lands  in  the  hands  of  a  SubjeA  fliall  pay 
liihcs;  and  if  a  foreft  fliall  be  dirafforellcd,  and  within 
a  parilh,  it  fliall  pay  Tithes.  1  Roll.  J&r.  655:  3  Cro. 
94. —  Fowls,  as  hens,  gcefe,  ducks,  are  to  pay  Tithes, 
cither  in  eggs  or  the  young,  according  to  cuflom,  but  not 
in  both  ;  ±>o  of  Turkics  it  is  now  rekilvcd,  that  Tithes 
arc  due  of  their  eggs  or  young.  2  P.  If'nr.  463. — 
Fr  u  IT,  applet,  pears,  plumb-,  cherries,  ifc  pay  Tithes 
in  kind  when  gathered  ,  and  ought  to  be  fet  out  accord* 
ing  to  the  llauitc.  2  621.— Fruit  Trees  cut 
down  and  fold,  arc  not  tithable,  if  they  have  paid  Tithe 
fruit  that  year  before  cut.  U;^/.  652.— Pu  Ky.es,  if  fold, 
pay  Tithe,  not  if  ufcd  for  fuel  in  the  houfe,  or  to  make 
pens  for  fheep,         U'coSs  hft.  166. 

Gardens  are  tithable  ai  lands,  and  therefore  Tithes 
in  kind  arc  due  for  all  herbs,  plants,  and  feeds  foncd  in 
them  ;  but  money  is  generally  paid  by  cul^om  or  agree- 
meot.— Grass  mown  is  lithabtc  by  payment  of  the 
tenth  cock,  or  according  to  culloin  ;  bat  for  graft  cut  in 
fwatht  for  the  fuftenancc  of  f  lough  cattle  only,  not  made 
into  hay,  no  Tithe  is  to  be  paid.  Grafs  or  corn,  i^r. 
ivhen  foM  Handing,  the  buyer  Hialt  p:iy  the  Tithes;  and 
if  fold  after  cut  ^nd  fevered,  the  feller  mull  pay  it.  The 
parfon  is  not  obliged  to  take  Tithe  of  grafs  the  day  it  is 
cut,  but  may  let  it  He  long  enough  to  make  it  into  hay, 
S  Strange  245  :  I  /Ifij'/.  ^br.  644,  645.  ±)ce  poll.  //ay. 

Ha7.le,  Holly,  and  Maple  1  rlbs,  c^r.  are  re- 
gularly tithable,  although  ol  twenty  years*  growth, 
a V.  Mr.  SH9. — IJav  pays  a  predial  Tithe;  the 
l.'oth  cock  i*  lu  be  fet  out  and  paid,  after  made  into  hay, 
by  the  cuflom  of  mofl  places ;  and  by  cul^om  generally, 
but  not  of  commen  right,  the  parilhioner*  fhall  make  the 
grafs  cocks  into  hay  for  the  pai(bn*sTiihe;  bat  if  ihcy  a.-e 
not  obliged  to  make  the  Tithe  into  hay,  ihey  may  leave 
it  in  COCKS,  and  the  parfon  mu(l  make  it,  for  which  por- 
pofc  he  may  come  on  the  ground,  UV.  \  prefcription 
(0  mcafurc  out  and  pay  the  tenth  acre,  or  part  of  grafs 
ilanding,  in  Itcu  of  all  Tithe  hay,  may  be  good  :  And  if 
meadow  ground  is  fo  rich,  thai  there  arc  two  crops  of 
Jiayin  one  year,  the  paifon,by  fpccial  cuftom,  may  huve 
Tithe  of  both.  1  RoU.  Abr.  643,  647.  950.— Head- 
I  AKiis  are  not  tithable,  if  only  large  enough  for  turn- 
ing the  plough  :  but  if  larger,  Tithe  may  be,  end  gene- 
rally  is,  payable.  %  UJl.  653.— HaMi-;  itc  Fhx.^ 
HfRi:  \';i  of  ground  is  liiJuble  for  barren  ca»Ic  kept 


for  fale,  which  yield  no  prcftt  to  the  parlon.  if^arj*; 
Snfi.  167. — HosEr  pays  a  Tithe,  fee  B<et.—i\ar%  are 
tithable,  and  the  tenth  part  may  be  fet  out  after  chey 
are  picked.  There  are  fcvcral  wayi  of  tithing  Hops,  viz. 
by  the  hills,  pole,  or  pound  ;  in  fome  p!aecs  they  fee 
forth  the  tenth  pole  for  Tithes ;  but  Lord  Chirf  Juliet 
RalU  tells  us,  they  ought  not  to  be  tithed  before  dried. 
I  Rcll.  yflr.  6.\^.  It  is  now  fettled,  on  appeal  to  the 
Houfc  of  Lords,  thai  Hops  ought  to  be  picked  ai.d  ga- 
thered from  the  linci  before  ihcy  arc  tithable :  And  then 
meafured  in  bafkcts,  before  being  dried,  and  every  tenth 
baflcet  fet  out  for  the  Tithes,  if'ahon  v.  Tyers,  lire  P.  C 
— HoRSCS  kept  to  fell,  and  aftcrwarJb  iotd.  Tithes 
Ihatl  be  paid  fcr  their  padurc;  though  not  where 
horfes  are  kept  for  work  and  labour.  Hut.  77.— 
HovsES  for  dwelling  are  not  properly  tithable:  A 
modMt  maybe  paid  for  hoofcs  in  lieu  of  Tithes  of  the 
land  upon  which  they  are  built ;  and  a  grcai  many  cities 
and  boroughs  have  a  cullom  to  pay  a  mdai  for  their 
hoofes  :  as  it  may  be  rcafonably  fuppofcd  that  it  was 
ufual  to  pay  fo  much  fcr  the  land,  before  the  hecfo 
were  creeled  on  ii.  11  Rtp.  t6  ;  z  htJJ.  659,  S(c  title 
London  [Tithes)  ;  and  ante  V. 

Ki  Ds  pay  a  Tithe  as  calves,  the  tenth  is  due  to  the 
parfon.  Weed  167. 

Lambs  are  tithable  in  like  manner  as  calves ;  but  if 
they  arc  yeaned  in  one  partfh,  and  do  not  tairy  there 
thirty  days,  no  Tithe  ij  due  to  the  parfon  of  th::tpUce: 
If  there  be  a  cullom  that  the  paulhioners,  having  ftx 
lambs  or  under,  thai!  pay  fo  much  for  every  lamb ;  and 
if  he  have  above  that  number  then  to  pay  the  fcventh, 
it  is  good.  3  Cro  405. — LKAn  may  pay  Tithe  by  cof- 
torn,  as  it  does  in  fome  counties  t  but  it  doih  net  nithoot 
it.  »/ny7.  6;i. — By  cuKom  orly,  Lime  and  LiUB* 
KILNS  are  tithable.  1  Ral.Mr.  642, 

Madder  is  now  tithable  in  kind  :  TiwasIiaMe,  for 
28  years  only,  to  a  r-.suht  of  5/.  but  the  fiatutes  for  that 
purpofe  are  now  expired.  Siafs.  3 1  Ceo.  z.r.  izi  j  Crt.  ^. 
e.  18.— Mast  of  oak  and  beech  p.iys  Tithes  asunder 
X^i-nj.— Milk  is  tithable  when  no'J'tthcs  arc  juid  for 
chccfe,  all  the  year  round,  except  cuflom  over  rules ; 
and  it  is  payable  by  every  icr.ih  meal,  not  tenth  quart 
or  part  of  every  nical ;  and  it  was  formcily  held,  that  it 
was  to  be  brought  to  the  houfc  of  the  parfon,  in 
which  p.irticulaT  ihis  Tiihe  diifers  from  all  others,  which 
muA  be  fetched  by  the  receiver.  But  this  it  only  where 
there  i5  a  fpccial  cullom  ;  and  it  feems  now  decided  that 
the  Tithe  of  milk  is  by  fcuing  out  every  tenth  morning  cn^ 
fvcfl/ffj'j  meal,  in  clean  veflels,  b.'Ionging  to  the  owner 
of  the  milk,  and  leaving  the  fame  ihrrrin  till  the  vtfTsV 
arc  again  wanted  by  the  owner :  And  if  not  tetchrd 
away  by  the  parfon,  prior  to  thai  ;-mc.  the  nwner  is  at 
liberty  to  threw  it  cn  the  ground ;  and  in  ilio  intermediaic 
time,  the  owner  is  not  anfwcrable  fcr  any  nccidriii  thst 
may  happen  to  it.  Dr.  B^f-Morth  v.  f.-ffhirJt,  Bro.  P.C, 
In  fome  places  ihcy  pay  Tithe  chtrfic  for  milk,  nnfl  in 
others  fome  fmall  rate,  according  tocoflom.  Cre.  f'fiz. 
609  :  2  Danv.  J&r.  596. — Mil  I  b,  as  rhere  arc  fevrral 
forts  of  them,  the  Tithes  are  diifer.*nt ;  the  Tithes  of 
corn-mills  driven  by  wind  or  water,  have  been  paid  in 
kind,  every  tenth  toll-difh  of  com  to  th?  parfon  of  the 
parifh  wherein  the  mills  arc  ll.indliig  :  Hut  incipntcorn- 
milli  arc  Tithc-frce.  being  fuggrllcd  ihii  they  arr  \'cry 
ancient,  and  never  paid  Tithes,  t,-"-,  And  ii  is  queflioned 
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wlieiTier  Tiifte  is  dae  for  any  corn-mills*  anlefs  by 
cottom.  becaufe  the  corn  haih  before  paid  Tithe  ;  and  it 
fccmi  raihcr  a  pcriboal  Ti:hc  where  due  :  The  Tithes  of 
fuUing-niills,  paper-milU,  powder-mills,  iSc,  are  per- 
fooat,  charged  in  rcfpeft  to  the  labo-irof  cicn,  by  cutlom 
cnly ;  and  ihefe  are  regarded  more  as  engines  of  fcveral 
trades  than  as  mills,  s  KjU.  Jir.  6^f>i  i/if.tzi.  his 
ccw  killed  that  Titties  of  all  milU  are  perlonal  Tithes ; 
and  only  a  tenth  part  of  the  clear  profits,  deduding  all 
cbafgss  acd  expcnces.  U  payable  as  Tithe,  AVw.v  v, 
)Chamh«rUi!tt^B> 7. P .C.\  and  fee  a  PJf'ms.  ^dj.^MiNSS 
pay  no  Hihes  but  by  cu'.iom,  being  of  the  fubltance  of 
the  earth*  and  not  annually  incrcafing.  2  h^Ji.  65 1. 

NuRieviEsop  TuifEs  lhall  payTtihei.  if  the  owner 
dig  them  up  and  makes  profit  of  them  by  felling.  2  Danv^ 
Mr.  585:  1  Cc.  526:  2  ^p.f.  416:  GaS.  431  ; 
HarJr,  3  So. 

Oak  Trees  are  privileged  as  timber  from  the  pay- 
ment of  Tithes  by  the  llatute  of  S.-ha  C^rSiut,  45  Ea'w.  3. 
e.  3  ;  if  of  or  above  twenty  yeari'  growth  ;  and  if  Oaks 
are  under  that  age,  it  is  the  fame  when  they  arc  apt  for 
timber.  Man- ^^t.  See  a^ie  III. — Offerikcs,  IsV. 
are  in  the  nature  of  perfonal  Tithes.  2  I/i,^.  659,  661. 
Sec  titles  Ojirings  ;  ObUticnt. — Or  c  hards  pay  Tithes 
both  for  the  fruit  ihey  producCj  and  the  grafs  or  grain, 
if  any  be  fown  or  cut  therein.  2  Injl.  652. 

Parks  arc  tiihable  by  cuflom,  for  the  deer  and  the 
herbage  ;  and  when  difparked  and  converted  into  tillage 
they  ihall  pay  Tithes  in  kind  ;  The  Tithes  of  Parks  laay 
be  in  part  certain,  and  part  cafual ;  and  zs.  a-year,  and 
a  Ihoulder  of  every  thiid  deer,  hath  been  paid  as  Tube 
/or  a  Park,  i  Roll.  Rtf.  176:  Hob.  37.  40.— Par- 
tridges and  Pheasants,  l^£.  as  they  arc  /era  na- 
ture, yield  no  Tithes  of  eggs  or  young.  1  Roll.  Mr. 6y6. 
— Pease,  if  gathered  for  fate,  or  to  feed  hogs,  pay 
Tithes ;  but  not  green  Peafc  fpeni  in  the  houfe.  1  Re/i, 
jfSr.  647.  Eating  Peafe,  fb^nia  fields,  and  fold  green 
/or  fale,  are  a  fmall  Tithe.  Siai  v,  Batmit  and  ai:oiher. 
Mro.  P.  C— PicroNs  ought  to  pay  Tithes  when  fold, 
and  ihi)  holds  good  if  they  lodge  in  holes  about  an  houfe, 
as  well  as  io  a  dove- houfe;  and  by  cuftom,  if  Ipcnt  in  the 
houfe,  they  may  be  tithable,  though  not  of  common 
right.  2  Dairv.  Mr.  583,  597. — Pics  are  tithable,  as 
calves,  /i;V.— PoLt-ARD 'Pre ES,  fuch  as  arc  ufually 
lopped,  and  diUinguilhed  from  ttmber*trces,  pay  Tithes. 
Plu^J.  470. 

Quarries  of  ft^ne, '/"V.  are  not  fobjefl  to  pay  Tithes; 
bccajfe  ihcy  are  part  of  the  inheritance,  and  Tithes 
eugbt  to  be  cdtateral  to  the  land,  and  diAinfi  from  it. 
1  R:U,  644. 

RAtisiTSr  See  CsHiei. — Raxincs  or  Corn  are 
r.ot  tKhab!e,  for  trey  are  left  for  the  poor,  and  are  pro- 
perly the  fcatierings  of  the  corn  whereof  the  Tichcs  have 
h:;en  paid,  left  after  the  cocks  fei  out  are  taken  aw-ay. 
Cr».  Elix..  6£o.  See  anu  III.  (Ccrw). 

Saffron  pays  a  predial  aftd  fmall  Tithe.  1  Crs.  467. 
—Salt  is  tithable,  but  by  cullom  only.  \  Bunb.  10. 
—  t:HEEP,  a  Tithe  is  p.iid  for,  oflambs  and  wool,  and 
therefore  they  pay  no  Tithe  for  their  feeding.  But  fee 
(3T.V  111.  jigi.lmcnt.  if  Sheep  are  in  the  parifh  all  the 
year,  they  are  to  p\y  Tithe  wool  to  the  Parfon  ;  but  if 
removed  from  one  parifh  tu  another,  (without  frauds)  the 
Parfon  of  each  pariih  to  have  Tithe  /«  rata^  where  they 
^eaaia  thirty  days  b  a  parish }  and  if  tbcy  are  fed  in 
1 1 


one  pariih,  and  brought  into  another  (0  be  ftiom,  tKe 

fame  tithing  is  to  be  obferved.  1  Roll.  Mr.  642,  647  : 
3  Cre.  zii.  It  feems  now  that  the  rule  if,  that  Tithe  of 
the  wool  lhall  be  paid  whcie  the  Sheep  are  fhorn  ;  and 
AgiAmcnc  Tithe  in  other  pariihes  where  they  have  beco 
dcpafltired.  Si?au;'i  Lavj  c/  Tubtj.^Sj  v  bble  pay* 
no  Tithe  under  aftermath.  2  lnjL  652. 

Tar£s,  vetches,  i^c.  arc  tithable;  but  if  they  arc 
cut  down  green,  and  given  to  the  cattle  of  the  pluugh, 
where  there  is  not  a  futficient  paflure  in  the  parifh,  no 
Tithe  fhall  be  paid  for  them,  i  Crc.  139.  — Tiles  are 
no  yearly  tncreafe,  and  not  tithable.  2//j/f.  651. — 
Timber  Tp. ees,  fuch  a$  oaks,  afhes,  and  elms, and  in 
fome  places  beech,  <Sc.  above  the  age  of  twenty  years, 
were  difcharged  of  Tithes  by  the  Common  Law,  before 
the  flatute  45  Ed.  3.  e.  3;  and  the  reafon  of  it  is,  becaufe 
fuch  trees  are  employed  10  build  houfcs,  and  boufeswhen 
built  are  not  only  fixed  to>  but  part  of  the  freehold  ;  lop- 
pings of  Timber  trees  above  twenty  years*  growth,  pay 
no  rithes,  for  the  branch  is  privileged  as  well  as  the 
body  of  the  tree ;  and  the  roots  of  fuch  trees  are  ex- 
empted as  parcel  of  the  inheriiance.  Trees  cot  for 
plough-bocc,  cart-bote,  i^c.  fhall  not  pay  Tithes,  al. 
though  ihey  arc  RO  Timber;  but  all  trees  not  fit  for 
Timber,  and  not  put  to  ihofc  ufcs,  pay  Tithes,  1  Roj'/. 
Mr.t^Ol  Cro.  i/rs.  477,  499.  Sec  47;r// III. — TuRFS 
ufed  for  fuel  arc  part  of  the  foil,  and  Tiihe-frcc.  2  //;//. 
6;i. — Turnips,  are  reckoned  among  fmall  predial 
Tithes  i  and  the  Tithes  of  them  (hall  be  paid  as  often 
as  they  are  fown,  though  t^ice  or  more  on  ihc  fame  land 
and  in  the  fame  year.  So  if  eaten  ofF  the  land  by  barreo 
cattle.  Bur:b,  10.  Sec  III.  Jgj^/ntKr. 

Underwood  u  tithable,  though  the  Tithe  is  not  of 
annual  payment;  and  is  fet  out  while  Handing,  by  the 
tenth  acre,  pole,  or  perch;  or  when  cut  down,  by  tenth 
faggot  or  billet,  as  cuftom  direds ;  and  if  he  that  fi^lls 
the  wood  doth  not  fct  out  ihe  Tithe,  he  is  liable  to  the 
treble  damages  by  Jot.  2^3  EJ.  6.  e.  13.  But  if  the 
Underwood  is  ufed  for  firing  in  a  houfe  ot  hufbiodry,  or 
to  burn  brick  to  repair  the  hcufe,  or  fcr  hedging  and 
fencing  the  lands  in  the  fan:e  parilli,  it  may  be  d'lU 
charged  from  Tithe.  2  Jj^}.  642,  643,  652  :  Hzb.  250; 
2  Dan-v.  Abr.  597. 

Warreks  where  tithable,  fee  Conies, — Waste 
Gaou  N  D,  whereon  cattle  feed,  is  liable  to  the  payment 
of  Tithes.  2  DdKv.  j!/ir.  — WoAD  growing  in  the  na- 
ture of  an  herb  is  a  predial  and  fmiK  Tithe.  Hutf.  77  ; 
Cra.  Car.  23:  — WooD  U  gei.er.illy  eftecroed  (o  be  a 
great  Tithe.  If  Wood  grounds  have  Ilkewife  timber- 
trees  growq  on  them,  and  confitt  for  the  motl  patt  of  fuch 
treci,  the  timber-ireei  (hall  privilege  the  other  Wood  f 
but  if  the  Wood  is  the  greateft  part,  then  it  muil  pay 
Tithes  for  the  whole.  i3J?f/.  13.  If  Wood  be  cut  to 
make  hop-p;}le5,  where  the  Parfon  hath  Tiihe  hops,  no 
Tithe  (halt  be  paid  for  it.  Hugves'i  Abr.  6^9.  Ssc  antt\l\, 
— Woot  is  a  mixed  fmall  Tithe,  paid  when  clipped  ; 
one  fleece  in  ten,  or  in  fome  places  one  in  feven,  is  given 
to  the  Parfon.  If  there  is  under  ten  pounds  of  Wool 
at  the  fhearing,  a  reafonable  confideration  fhalt  be  paid, 
becaufe  the  Tithes  are  due  of  common  right ;  and  if  lefs 
than  ten  fleeces,  they  fhall  be  divided  into  ten  parts,  or 
an  allowance  be  otherwife  made.  AH  fheep  Itiiled,  and 
fhcep  which  die,  pay  Tithe  VVcol ;  and  neck  Wool  cut 
off  for  the  benefit  cf  the  Wool,  but  not  if  il  is  to  pre- 
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Tcnrc  the  fheep  from  ycrmln,  C^f.  Alfo 'the  Wool  of 
lambs  fliorn  at  Mid/untnur,  though  Tithe  was  paid  for 
the  Iambs  at  Mark-tiJe,  is  tithaWc.  i  Roll.  Mr.  646, 
647 :  Z  ^»ft-  652.  oee  Sb<ep,  and  ante  IV. 

VII.  Lands,  and  their  occupiers,  may  be  exempted 
or  difchargcd  from  the  payment  of  Tithes,  either  in  part 
or  totally*  firft.  by  a  real  compofition  ;  or«  fecondly,  by 
cullom  or  prcfcriptiDn. 

Firfit  A  real  compcfition  is  when  an  agreement  is 
made  betwetrn  the  o*ner  of  the  lands,  and  thr  Parfon  or 
vicar,  with  the  confcnt  of  the  Ordinary  and  the  Patron, 
that  fuch  lands  lhall  for  the  future  be  difchargcd  from 
payment  of  Tithes,  by  reaibn  of  fome  land  or  other 
real  rccompcncc  given  to  the  Paifon,  in  lieu  and  latif. 
ftflion  thereof.  4  Inji.  490  :  Rt^ijf-  3S  :  13  Rtp.  40. 
This  was  permitted  by  La^v,  becaule  it  was  fuppofed  that 
the  Clergy  would  be  no  tolers  by  fuch  compofition ;  | 
fince  the  confent  of  the  Ordinary,  whofe  duty  it  la  10  | 
take  care  ot  the  church  in  general,  and  of  the  Patron, 
wiiofe  intcrell  it  is  proic^  that  particular  church,  were 
both  made  neceflary  to  render  the  compofition  eftcduat : 
and  hence  have  arifen  all  fuch  compoGtions  as  exill  at 
this  day  by  force  of  the  Common  Law.  But,  experi- 
ence QicA'ing  that  even  this  caution  was  ineffeflual,  and 
Ibe  po^Tentons  of  the  Church  bein^,  by  this  and  other 
means, every  day  diminiQied,  thediiabling  llatute,  i^E/tz. 
t.  10,  was  made  ;  which  prevents,  among  other  fpiritual 
perfons,  all  paifons  and  vicars  from  making  any  con- 
veyances of  the  ctUtes  of  their  churches,  other  than  for 
three  lives  or  twenty -one  years.  So  that  now,  by  vir- 
tue of  this  ftatute,  no  real  compofition  made  iince  the 
13  Ei'iz.  is  good  for  any  longer  term  than  three  lives, 
or  iwcnty-one  years,  though  made  by  confent  of  the 
Patron  and  Ordinary  ;  nor  is  it  binding  on  the  lucceeding 
Incumbent*  though  confirmed  by  a  decree  in  Chancery. 
z  H^oodJ.  107.  This  has  inieed  effectually  demolifhed 
this  kind  of  traffic  ;  luch  compofitions  being  now  rarely 
heard  of>  unlefs  by  authority  of  Parliament.  tComm  f .  3, 

With  regard  to  compofitions  entered  into  between  the 
Tithe-owner  and  ;iny  pariftiiorcr,  for  the  laiter  10  retain 
ihc  Tithe  of  his  own  eftutc,  i:  has  been  decided,  that 
they  arc  analogous  to  Icafcs  from  year  10  year  between 
landlord  and  tenant ;  and  if  they  are  paid  without 
or  beyond  an  .igrecmcnt  for  a  fpccific  time,  they  cannot 
be  put  an  end  tu  without  (a  months*  ttoiice  before 
the  time  of  payment,  and  the  pari(hiun.cr  may  avail  him- 
fclf  of  the  defcA  of  rouce,  at  the  fame  time  that 
be  controverts  the  right  of  the  Incumlieut  to  receive 
Tithe  in  kind  :  an  objcClion  not  permiued  to  a  te-  | 
nant,  who  denies  the  right  of  the  landlord,  ^ee  title 
Riiit.  2  Bro.  C.  R>  161. 

Sfic/iMjiy  A  difcharge  by  cuftom  or  prefcription,  is 
where,  time  out  of  mind,  fuch  pcrfons  or  fuch  lauds  have 
been,  either  partially  or  totally,  difchaiged  from  the 
payment  of  Tithes.  And  this  immemorial  ufage  is 
binding  upon  all  panics ;  as  it  is  in  its  nature  an  evi- 
dence of  univcffai  confent  and  acquiefccncc,  and  with 
rcafon  fuppofes  a  real  compofition  to  have  been  formerly 
made.    This  cuftom  or  prcfcripticn  \i  either  d<mcJo  atr- 

A  Mi^Jut  deitmand'tt  commonly  called  by  the  Cmple 
name  of  a  Modut  only,  is  where  there  is  by  cuftom  a  par- 
licular  nunticf  of  tithing  allowed,  di-Tcxcnt  from  the 


general  law  of  taking'  Tithes  in  kind,  wlich  are  the 
a^ual  tenth  part  of  the  annual  incceafe.  Tiiis  is 
fometimes  a  pecuniary  compenfatlon,  as  two-pence  an 
acre  for  the  Tithe  of  land  :  fometimes  it  is  a  compenfa- 
tion  in  work  and  labour,  as  that  the  parfon  flialj  have 
only  the  twelfth  cock  of  hay,  and  not  the  tenth,  in  con- 
{■deration  of  the  owner's  making  it  for  him  ;  fometiroe*, 
in  lieu  of  a  large  qiiantliy  of  crude  or  impcrfcft  Tithe, 
the  parfon  fhall  have  a  lefs  ijuantity,  when  arrived  to 
greater  maturity,  as  a  couple  of  fo*l!  iii  lieu  of  Tithe 
eggs;  and  the  like.  Any  means,  in  Ihort,  whereby  the 
general  law  of  tithing  ts  altered,  and  a  new  method  of 
taking  thecn  is  introduced,  is  called  a  moditt  i^imandi, 
or  fpecial  manner  of  tithing. 

To  make  a  good  and  futHcient  Midm,  the  following 
rules  mull  be  obferved.  1.  U  mull  be  certain  and  in* 
variable,  for  payment  of  different  fums  will  prove  it  to 
be  no  medui,  that  i:>,  no  original  real  conipulition  ;  be- 
caufe  that  mull  have  been  one  and  the  fame,  from  its 
fitfl  original  to  the  prcfcnt  time.  I  Keh.  6oz.  z.  Thdl 
tiling  given,  in  lieu  of  Tithes,  muA  be  bene6ci.il  to  the 
parfun,  and  not  for  the  emolument  of  third  perfona 
only :  thus  a  mi>dkHf  to  repair  the  church  in  lieu  of 
Tithes,  is  not  good,  becaufe  that  is  an  advantage  to  the 
parifh  only  ;  but  to  repair  the  chancel  U  a  good  ntcdns, 
for  that  is  an  advantage  to  the  parfon.  1  Rcli.  Ahr.  649. 
3.  It  muA  be  fomethtog  different  from  the  thing  com* 
pounded  for;  one  load  of  hiy,  in  lieu  of  all  Thhe  hay, 
is  no  good  modtn  :  for  no  parfon  would  Icua  fide  make  a 
compofition  to  receive  lefa  ili.in  his  due  in  the  fame  fpe- 
cies  of  Tithe  :  and  therefore  the  Law  will  not  fuppofc  it 
poBlble  for  fuch  compofiiion  to  have  cxiftcd.  1  Ltv. 
179.  4.  One  c.innot  DC  difchargcd  from  payment  of 
one  fpecies  of  Tithe,  by  paying  a  m^Ut  fcr  another. 
'I'hus  a  msdus  of  \d.  fjr  every  inilch  cow  will  dilcharee 
the  Tithe  of  milch  kine,  but  not  of  barren  cattle:  for 
Tithe  is,  of  common  right,  due  for  both;  and  there- 
fore a  m'sdut  for  one,  (hall  never  bi:  a  dtfcbarge  for  the 
other.  Crff.  446  :  W*.  657.  5.  The  rccomp;nce 
mull  be  in  its  nature  as  durable  as  the  Tithes  di (charged 
by  it ;  that  is,  an  inheritance  certain  :  and  thercfcrc  a 
mcdai  that  even-  inhabitant  of  a  houfe  that!  p^y  ^d.  a- 
year,  in  lieu  of  t!ic  owner's  Tithes,  is  no  goud  taadtit  i 
for  |>n(libly  the  houfe  m^y  hot  be  inha*}ited,  and  then- 
the  rccompcncc  will  be  loft,  z  P.  H'mt.  46;.  6  The 
m^dki  mu'l  not  be  too  large,  which  is  called  a  rank  mp- 
dui  ;  a^  if  (he  rc:tl  value  of  ihel'ithci  be  60/.  ftr  ann, 
and  a  mcduf  is  fuggelled  of  40/.  tltis  mcJ-.n  will  not  be 
clUbliOied  ;  though  ore  of  40/.  might  h.ive  been  va,- 
lid.  II  Med.  60.  Indeed,  properly  fpeakmg,  the  doci 
irintf' of  rankncf^  in  a  m»dm,  is  a  mere  ru'c  of  evidence, 
drawn  from  the  improbability  uf  the  fai5l,  and  <)ut  a  rote 
of  Law.  Hyitv.  DcxvliHg,  Hil  igCeo,  3.  C  £,  Por,ia' 
thcfc  cafes  of  picfcriptive  or  coftcinury  ncdui^tp  i:  is  fup- 
pofed  that  an  origin;^!  rjal  compofition  was  anciently 
made;  which  being  loil  by  lent  th  time,  the  imme- 
morial ufage  is  admitt':d  as  evidence  that  it  once  did 
cxiR,  and  that  from  thence  fuch  ufage  was  derived. 
Now  time  ot  mcu.ory  haih  been  long  ago  afcertained- 
by  the  Law  to  commence  ftom  the  beginning  of  the 
reign  of  Richard  the  Firft  ;  and  any  cuftum  may  be  de- 
ftroyed  by  evidence  of  its  non-exillcnce  in  any  pan  of 
the  long  period  from  that  t  me  to  tlie  prcfcnt;  where* 
fore,  as  this  red  compofition  is  fuppofed  to  have  been 

an 
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an  cqoitaWe  contraft,  or  the  full  value  of  llie  Tithes,  at  "1 
the  time  of  ntaking  it.  if  the  moJui  icx.  up  is  fo  rank  end 
iarge,  as  that  it  beyond  illfputc  exceeds  the  value  of  ihe 
Tithes  in  che  time  of  RLhard  the  Firfl>  this  kisJui  is  (in 
poiot  of  eviiience)/>/fl  defit  and  dcftroys  itfclf.  for,  as 
it  would  be  dc;lro>cd  by  any  dircfl  evidence  to  prove  its 
fioti-cxiUcrce  at  any  time  fir.cc  that  .-era,  fo  alfo  it  is  de. 
ftroycd  by  carrying  in  itfelt  this  internal  evidence  of  a 
much  later  original. 

To  conftttute  a  good  Maths*  it  fcems  ncceffary  that  it 
fhouM  be  fuch  as  would  have  been  a  certain,  fair,  and 
reafonable  equivalent  or  compofnion  for  the  Tithes  in 
kind,  before  the  year  ii8y;  and  therefore  no  msdui 
for  hops,  turkies.or  other  things  introduced  into  £w«-- 
hrr:f,  Qncc  that  time,  can  be  good.  Bunlr.  30;.  The  qucf- 
ticn  of  ranknefs,  or  rather  msii'ts  or  nc  moi/ui,  is  a  qUef- 
tion  of  faft  which  Courts  of  Equity  will  fend  to  a  Jury; 
tinlefs  the  grcfinefs  of  the  Ksdt/s  is  fo  tibvious  as  to  pre- 
clude the  noccffiiy  of  it.  2  C.  i?.  163  :  I  jff/aci. 
i?//.  420. 

A  Prefcriptiott-</<r  nsn  decimando  is  z  claim  to  be  en- 
tirely difcharged  of  Tiihcs,  and  to  pay  no  compenfation 
in  lieu  of  tlicm.  Thus  the  King  by  his  prerogative  is 
difcharged  from  all  Tithes.  Cro.  Eltz.  511.  So  a  Vicar 
IJiill  pay  no  Ti;hcs  to  the  Reflor,  nor  the  Reflor  to  the 
Vicar,  for  cccUf.a  duxmas  non  fulfil  ecckjla.  Ctv.  f/iz, 
479,  51!  :  Sav.  3:  Jl/sor  910.  But  thcfe  perfona!  pri- 
vileges (not  arifing  from  or  being  annexed  to  the  land) 
are  perfonally  confined  to  both  the  King  and  the  Clergy  ; 
for  their  tenant  or  Icflcc  lhall  pay  Tithes,  thotigh  in  their 
O'vn  occupation  their  lands  arc  not  generally  lithable. 
And,  generally  fpcaking,  it  is  an  eftablillied  rule,  that  in 
Isy  hands,  n^d'!  dc  r.^n  dfcimamio  i:on  vaUt,  But  it  feems 
that  the  King's  leaant  at  w!/  ftiall  not  pay  Tithes, 
I  ff  'osdd.  100. 

Spiritual  perfons  or  corporations,  as  monaftcries,  ab- 
bots, bifhops,  and  the  like,  were  always  capable  of  hav- 
ing their  I:inJs  totally  difcharged  of  Tithes,  by  yarious 
W'Rvs;  Ilsi.  309:  Cro  Jac.  308  ;  As,  t.  By  real  com- 
pofition  ;  2-  By  the  Pope's  bull  of  excmptiiin ;  3.  By 
unity  of  pclTellion  ;  a;  when  the  reflory  of  a  parilli,  and 
lands  in  the  f^ime  paiifh,  both  belonged  to  a  religious 
boufc,  thofc  lands  were  difcharged  ol  Tithes  by  this 
unity  of  pofltfiion;  4.  By  prclcription  ;  having  never 
been  liable  to  Ti:hcs,  by  being  always  in  fplriiu^il  hands; 
5.  By  virtue  of  their  order;  as  the  Knight!  Tcmphrs, 
Cillercians,  and  others,  whofe  lands  were  privilugcd  by 
ilie  Pope  with  a  difchar^je  of  Tithes.  4  JPr/.  ^4  :  ScU. 
T<:h.  c  13.^  2.  Though,  upon  the  diffoiuiion  of  the 
greater  abbeys  by  Hcfuy  VIII.,  nioft  of  thefe  cxempiicns 
irom  Tithes  wculd  have  fallen  with  them,  and  the  lands 
become  tithabic  again ;  had  they  not  been  fupporlcd 
aad  upheld  by  the  Jiai-  31  Ihn.  8.  13  ;  wiiich  ena<fl$, 
that  all  perfons  wlio  Oiculd  come  to  the  polTefnon  of  the 
lands  of  any  abbey  then  dilToIvcd,  fliould  hold  them  free 
and  difcharged  of  Tithes,  in  as  large  and  ample  a  man- 
ner as  the  abbeys  thcmfclves  formerly  held  ihrm.  This 
provifion  Is  peculiar  to  this  ftaiuie,  and  therefore  all  the  , 
lands  bclongiiig  10  tlic  Itjer  monafterics,  dillbU'cd  by 
^at.  27  ti.  8.  c,  28,  are  now  liable  to  pay  Tithe.  And  1 
from  this  original  have  fprung  all  the  lands,  which, 
being  in  lay  hand*,  do  at  prcfent  claim  to  be  Tithe-  I 
fiec ;  for  if  a  man  can  fliew  his  lands  to  have  been  fuch  | 
abbey  lands,  and  alfo  immcmorially  difcharged  of  Tithes  | 


by  any  of  the  means  beforc-mcr.tioncd,  this  is  row  a 
good  prefcription  di /isn  d«itratiJa.  But  he  mult  Jhew 
both  thefe  requifites;  for  abbey  landj,  without  a  fpccial 
ground  of  difcharge,  arc  not  difcharged  of  courfc  ;  nei- 
ther will  any  prclcription  de  nen  deaiKando  avail  in  total 
difcbarge  of  Tithes,  unlefs  it  relates  to  fuch  abbe/  lands, 
2  Ccmm,  r.  j . 

For  more  learning  on  this  fubjeft,  fee  5  Bac.  Air,: 
/'.fl.  j^ifK.  title  Dijhesi  and  S/:tnv*i  La^w  cfTiihu» 

TITHING,  Titkhga^  from  the  Sax.  Tmh-unge^  ZV- 
cnria.'\  Was,  in  its  firil  appointmcnJ,  the  number  or  com- 
pany often  men  with  their  families,  held  together  in  a 
focieiy,  all  being  bound  for  the  peaceable  behaviour  of 
each  other  :  And  of  thefe  companies  there  was  one  chief 
perfon  who  vvas  called  Teothung-man,  at  this  da/ 
Tithlng-m.in  ;  but  the  old  dtfcipline  of  Tittiings  is  long 
fincc  left  cfF.  Jn  the  Saxcn  times,  for  the  better  con - 
fervation  of  the  peace,  and  mote  eafy  adminiftratioo  cf 
jullice,  every  hundred  was  divided  into  ten  diilri^  cr 
I  itbings ;  and,  within  every  Tithing,  the  Tithing-men 
were  to  examine  and  determine  all  IclTer  caufes  between 
villagers  and  neighbours ;  but  to  refer  greater  matteri 
to  the  then  fuperior  Courts,  which  had  a  jurifdidtion  over 
the  whole  Hundred.  Parcch.  Jtttij.  633.  The  fubdivi- 
fion  of  Hundreds  into  Tithings,  feems  to  be  moH  pecc- 
liarly  the  invention  of  Kirg  Alfred.  See  I  Ccmm.  Introd, 

TiTH  I N  c-M  i:  N,  Are  now  a  kind  of  petty  CorftabIes» 
clcfted  by  paiifnef,  and  fworn  in  their  cfices  lo  the 
Court-leet,  and  fomct.imc5  by  Jutlices  of  Peace,  tsV. 
There  is  frequently  a  Tithiog-man  in  the  fame  town 
with  a  Conftable,  who  is  ai  it  were  a  deputy  to  execute 
the  oHice  in  the  Conilabic's  abfence ;  but  there  are  fome 
things  which  a  Conllablc  has  power  to  do,  that  Tithing- 
men  and  Hcadboroughs  cannot iotcrmcddlc  with.  DaU%  5. 
When  there  is  no  Conflable  of  a  parilh,  the  cfllce  and 
authorit/  of  a  Tithing-Tnan  feems  to  be  the  fame  under 
another  name.  ^tat.  13  ^  14  Car.  2.  12.  See  title 
Ccf.fiabli, 

TiTHiKG-PEXKV  ;   Sct  TiJiKg-peh>l}\ 

TITLE,  Titulus."]  Is  when  a  man  hath  lawful  caofe 
of  entry  in;o  Unds  whereof  another  is  fcifcd  ;  and  it  f:g. 
nifies  alfo  the  means  whereby  a  man  comes  to  lands  ot 
tenements,  as  by  frcfTmcnt,  fine,  htl  wil!  and  icllamcnt, 
iS'c.  The  Kord  I'itle  includcth  a  righ^  but  is  the  more 
general  word  :  Every  right  is  a  Title,  though  every 
'l  iiie  is  not  fuch  a  right  for  which  an  allien  lies;  fo  that 
tiiulns  ef.,j»fla  cai'ja  p^Jpdajdi  quod  ao/Irum  fji^  and  is  the 
means  of  holding  the  lands.  Co*  Lnt.  345.  Blmkjhne 
defines  i I  to  be  •*  The  means  whereby  the  owner  of  lands 
has  ihejull  pofTcflion  of  his  propt-Tty."  zCmm.  c,  13. 

There  arc  feveral  ftages  or  degrees  rcquifue  to  form 
a  complete  Title  to  Lands  and  rccements  :  As,  ifl. 
The  lowed  and  mofl  iniperfcfl  degree  of  Title  confifb  in 
the  mere  nakcAP^JpJpsnt  or  aflaalOccupaticnof  theLftate, 
without  any  appaient  right,  or  any  Hiadow  or  pretence 
of  right,  to  hold  and  continue  fuch  poffcffion  ;  which 
naked  poffeflioo,  by  length  of  lime,  and  negligence  of 
him  who  hath  the  right,  may  by  degrees  ripen  into  a 
perfefl  and  indcfeafibic  Title  ;  and,  at  all  events,  with' 
out  a^uat  poffclTion,  no  Title  can  be  completely  good, 
zd.  The  next  ftep  to  a  good  and  pcrfeit  Title  is  a 
V-  'tght  cf  Pcjftjfion  ;  which  is  cither  actual  or  apparent  \ 
and  wUidi  may  icfidc  in  one  man,  while  the  aduat 

poffcilion 
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poffeffion  is  in  another.  This  aflail  poflcffian  mav  b*  re- 
coTcrcd  by  him  who  has  the  right  of  poffcflion,' if  fued 
for  wiiliin  a  competent  time  ;  otherwife  he  will  hnvc 
nothing  left  in  him,  but,  3dly,  Th  men  Right  cf  Prs- 
ftit}\  without  even  Poffeflion, 'or  the  Rijjhi  oJ  PofTcflion. 

'i  hui,  if  a  diffcifor  turns  me  out  of  PotTeflion  of  my 
lands,  he  thereby  gaini  a  mere  nikeJ  PeJiJ^ion^  and  1 
flill  retain  the  Right  af  Popjft<iyi  and  the  Right  efProp<rty. 
If  the  diiTcifor  dies,  and  the  l.inds  defcend  to  his  fon, 
the  fon  gains  an  a^partnt  right  of  Pojrftca,  but  I  ilill 
retain  the  e<^{ial  right,  both  of  PcTeffion  and  Property. 
Jf  I  acquiefce  for  30  years,  widiout  bringing  any  aiiion 
to  recover  the  Poffcflion  of  the  land*,  the  fon  gains  the 
a.-lual  Right  of  P'llJ'Jicn,  and  I  retain  nothing  but  the 
mere  right  of  Property  ;  and  even  ihi:,  right  of  Property 
will  fail »  or  at  leaft  be  without  a  remedy,  unlcfs  I  purfac 
k  within  the  fpace  of  60  years.  So  alio  if  the  fjiher  be 
Tenant  in  Tail,  and  aliens  ilte  Ellaie  Tail  to  a  flrangtr 
in  Fee,  the  alienee  thereby  gains  tht  Right  af  PcjJiJiiK, 
anci  the  fon  hath  only  the  mtrr  Right,  or  Right  e/  Fro' 
periy.  And  hence  it  will  fcHow,  that  one  man  may  have 
the  PofrjfioH^  another  the  Right  of  PoJiJJicit.  and  a  third 
the  Right  of  Proptrty.  For  if  Tenant  in  Tail  enfeofl'i  A, 
in  Fec-fimpic,  and  dies ;  and  B.  di(rcifcs  A. ;  now  B. 
will  have  the  Fofrjton,  A  the  Right  of  Poffifnn,  and  the 
JlTue  inTail  ihc  Right  sf  Proptriy.  A.  may  recover  the 
Poffeflion  agairift  and  aftervvards  the  IfTucin  Tail  may 
rvi^l  A.t  and  uniit  in  himfelf  the  PofeJJion,  the  Rtght  if 
Pajijiont  and  alfo  the  Right  ef  Property  ;  in  which  union 
(Onfills  a  (c!Hp!i'e  Title  to  lanJi,  tenements,  and  heredi- 
taments ;  for  it  is  an  ancient  maxim  of  the  La-v,  that  no 
Tide  is  completely  good,  unlcfs  the  Right  of  Poffeflion 
be  joined  with  the  Uigbt  of  Property  ;  which  Right  i$ 
then  denominated  a  doable  Right,  Jui  duphcatum^  or 
diiitdtut,  Mtrr.  I.  2.  c.  zy  :  i  Jni.  z66  :  BraSi.  I.  5, 
/r.  3.  5.  And  when,  to  this  double  Right,  the  ailual 
Poffeffion  is  alfo  united;  when  there  is  according  to 
the  exptefnon  of  FUrut  (/.  3.  f,  15.  ^  5,)  Jurtt  a  f  ftn.t 
(tnjun'liot  then,  and  then  only,  ii  the  Title  completely 
legal.   See  z  Comm.  r.  13. 

7ir/f  is  generally  applied  to  Hgnify  the  Right  to  Land 
and  Real  Efteils  ;  as  Prcperty  \%  to  (ignify  that  to  mere 
Perfonal  Hllate.  See  Proptrty  \  and  further,  ihis 
Diftionary,  litles  £jIaU\  Limttntka  of  AHionti  Diffnjin  \ 
Rtltafi,  &C, 

Title  to  Landf,  Ter.cmenti,  and  Hereditaments,  is 
faid  to  accrue  either  \>y  Dr/ccnt  or  Pur^hafe.  Purchafe, 
in  this  fenfe,  includes  every  mode  of  acquiring  Lands, 
except  bv  Defccnt.  See  this  Diil.  liilc  Purchtife. 

Ai  to  Title  hyDffiint,  f«  tliii  DivT.  under  that  Title. 

Title  by  Purchtle  may  be  either  by  Efhtat  ;  Or.-u- 
faney;   Pr^'firiptizit  \   Forftitia  f,   or  AHenattLn\  which 

iatirr  may  be  either  by  Dttd^  Matter  of  Rtc^rd^  fpecial 
Cujiomt  or  Dcvife. 

Property  in,  or  Title  to.  Things  Perfonal,  may  arife 
either. by  Oetupaney  \  Prerogatimt  \  and  Forftixurc\  by 
Cit/iem  ;  by  Sutctjjfton ;  M/trringt  ;  Judgmtnt ;  Gift  \ 
Grtut;  Cemtraci  :  Bankruptcy  ;  If 'til ;  or  AJtninijtra- 
iian.  See  the  feveral  Titles  in  this  Di^ionary ;  as 
alfo  Title  Extcutof,  and  other  appofite  Titles  ;  and 
%  Comm.  per  tot. 

A  man  may  plead  in  trcfpafj,  tsft.  without  parti- 
cularly fetiing  forth  his  Title,  where  his  jafliEcation  ts 
collateral  to  the  Title  of  the  land  ;  fo  if  damages  are  to 


be  recovered,  and  the  Title  of  the  land  is  not  in  qaef. 
tion  ;  and  in  adtons  on  real  cor<trA^f,  whfre  the  plain- 
tiff flicws  enough  to  entitle  him  to  the  aflion,  i^r. 
z  Med.  70:  I  Rsli.Rep  13  :  Crc.  Car.  $71  :  3  Ntif 
Alir.  32^.  But  in  trefpafs  for  cutting  corn  00  lands,  the 
party  mull  fct  forih  the  Title  which  he  hath  to  the  corn, 
or  on  demurrer  it  will  be  judged  ill;  for  the  fliewing 
that  he  is  pofleffcd  thereof,  is  not  fuEHcient  without  a 
Title,  hccaulc  the  property  fliall  be  intended  to  be  in  the 
owner  of  the  foil.  2  SaaJ.  401 :  3  Sali.  361.  See  title 
r,<rpafi. 

When  a  perfon  will  recover  any  thing  from  another,  he 
mod  generally  make  out  and  prove  a  brtter  Title  than  the 
other  hath,  or  it  will  not  be  enough  to  dellroy  h!i  Title, 
i^e.  flat.  103.  It  is  not  allowed  lor  the  party  to  forfalco 
his  own  Title,  and  fly  upon  ttie  other's  ;  for  he  mull  re- 
cover by  his  own  Urcngih,  not  the  ot!icr*5  weaknefs. 
JlfiJ.  104.  If  by  the  record  it  appears  that  the  plaintiff 
in  the  caufe  hath  no  Tit'e,  he  Onll  not  have  judgment. 
Lutiv.  i6)i.  The  Law  will  not  permit  Tiilet  and  things 
in  entry,  Ue.  to  be  granted  over ;  and  the  buying  or 
felling  any  pretended  rights,  orTit'es,  to  lands,  is  pro- 
hibited by  itaiute  as  Maintmanci.  See  that  title,  and  fur- 
ther, 10  yi/i.  Air.  27i— attS. 

Title  of  Acts  or  Pakliauekt  ;  See  mie 

Parliament  \'  1 1 . 

Titles,  pretended.  Buying  or  felling.  Sec  titles 
Champtrty  ;  Maiatenana. 

Title  to  the  Crowk  ;  See  title  A'*«f  L 

Titles  of  Clercvmev,  Signify  iomc  certain 
f  lace  where  they  may  exercife  their  funAions.  A  Title, 
in  this  fcnfc,  is  the  church  to  which  a  priell  wa«  or- 
dained there  conflantly  to  rcfidc :  And  there  arc  maoy 
reafons  why  a  church  is  ciilled  Titu/uj  ;  one  is  becaufe  in 
former  days  the  name  of  the  Saint  to  whom  the  church 
is  dedicated  was  engraved  on  the  porch,  as  a  Ogn  that  the 
Saint  bad  a  title  to  that  church  ;  from  whence  the  church 
itfelf  was  afierwards  denominated  .'jr:i/:fr.  Cen:tl.  Londoa, 
Anns  1025.  Anciently  a  Title  of  Clergy  was  no  more 
than  entering  their  names  in  the  Bifhop's  roll,  and  then 
they  had  not  only  authority  to  afliil  in  the  mtnifteriil 
funiflion,  but  had  a  right  to  the  (hare  of  the  common 
flock  or  treafury  of  the  church  ;  but  Ancc,  a  Title  is  an 
afl'uranceof  being  preferred  to  fome  eccleGailical  bene- 
fice, itfr.  Sec  this  Ditflionary,  titlei  C*.r«rr;  Parfm. 

TiTi.e  OP  Entky,  Is  when  one  feifed  of  land  in 
fee,  makes  a  feoffment  thereof  on  condition,  and  the  con- 
dition is  broken ;  after  which  the  feofl'cr  hath  Title  to 
enter  into  the  land,  and  may  do  fo  at  his  pleafarc,  and  by 
his  Entry  the  freehold  fhall  be  fatd  to  be  in  him  prefcntly. 
And  it  is  called  Title  of  Kctry,  becaufe  he  cannct  have 
a  Writ  of  Right  agalnft  hi',  feoffee  upon  condition,  for 
his  ri};ht  was  out  of  lum  by  the  leoffcnent,  which  cannot 
bs  reduced  into  Entry  ;  and  the  Entry  mull  be  for  the 
breach  of  the  condition.  Cfu///.  Sec  title  £n/ry. 

Tl  i  lNYLKS,  Tale  bearers.  Utttr  Ster.  State,  28 
Net.  8.  to  faviit  V.  King  ef  Seetland. 

TO  ALIA  ;  A  towel.  There  is  a  Tenure  of  Lands  by 
the  fervicc  of  waiting  with  a  Towel  at  the  King's  Coro- 
nation, Jn^.  Ann,  12,  13  KingJecH.    See  title  Strjeanty. 

TOBAs-CO,  Is  not  to  be  planted  in  England^  on  pim 
of  forfeiting  40/.  fcr  every  rod  of  ground  thus  planted  ; 
but  this  (hall  not  extend  to  hinder  the  planting  of  To- 
bacco in  phyfic  gardei^s.  Stat.  12  Car,  2,     34.  Jaf- 
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tices  of  Peace  have  power  to  ilTue  wairanti  to  eonllableii  • 
to  Cearch  alter  and  examine  whether  any  'i'ubicco  be 
Town  or  planted,  ar.J  to  dciUoy  the  lame;  which  they 
areto  do  under  penalties,       5m/.  22     2  j  Car.  z.t.zo, 
continued  by  Jlat.  ;  Uco.  i.  £.  n.  The  ioiportation  and 
expurutioD  of  Tthaea  is  liable  to  the  regulatior.5  ot  tlit 
l^avigathn  Ads.  Sec  that  title.  A  duty  is  payable  there-  t 
on  on  importation,  under  the  management  of  the  Com- 
miflioncrsof  C^/ew  and  Exei/e  i  and  the  manufacture  it 
fobje^l  to  the  control  of  the  CommilTioncrs  and  Officers 
of  hxctfe  ;  e\ery  manufaClurer  taking  out  a  licence;  the  , 
licence  being  charged  according  to  the  quantity  ms- 
nufadured,  from  20,000  M.   weight  to   150,000,  at 
from  2/.  to  zo/.      Dealers  alfo  take,  out  licence;. 
Various  proviijtns.  by  many  Itaiutci.  arc  made  to 
enforce  the  above,   and  other  regulation;,  to  avoid  1 
adulteration  in  the  mnnufafiure,  by  mixing  waUiut  trec  1 
leaves,  or  other  leaves,  with  Tobacco.    Under  ^at. 
I  Gto.  I.  c.  46,  this  incurred  a  penalty  of       ^     \  , 
but  under  Jfat.  29  dVs.  3.  *-  68-  S       ****  goods  arc  for-  } 
feicedj  and  a  penalty  of  200/.  is  alfo  impofed.    fiy  Jiat.  \ 
19  Gto.  5.  c.  35,  (o  much  of  former       as  prohibits  the  ' 
growth  of  Tobacco  in /r/ZffW  is  repealed,  but  Tobacco 
raifed  there  is  to  be  exported  thence  to  England  only.  | 

TOD  OF  WOOL,  Twenty -eight  pounds,  or  two  , 
Hone  ;  mentioned  in yf/tr.  1  z  Car,  2.  (-.32.  I 

TOFT,  Ta/tum.]  A  mefiuagc ;  or  rather  a  place  or  ' 
piece  of  ground  where  an  houl'e  formerly  Hood,  but  is 
decayed  or  cafually  burnt,  and  not  re  cdificd.    It  is  a  1 
word  much  ufed  in  lines,  wherein  we  often  read  toftum 
and  erofttan.  Ace.  Wtfl,  Sjm6.  par.  2. 

TOFTMAN,  To/tmantis.]  The  owner  or  poffcffor  of 
aToft.  Reg.  Pnorat.  Ltrjj.  fag,  18. 

TOILE,  fr.  i:  e.  T*//*!.]  A  net  tocncompafsortake 
deer,  which  is  forbid  to  be  ufed  unlawfully  in  parks,  on 
pain  of  ao  /.  for  every  deer  uken  therewith.  3  W  4 
y  A/,  etc.  But  fee  title  Z)/rr. 

TOKENS,  False;  See  title  CW/. 

TOLERATION  ACT.  The^-ir.  1  U\\i  M.  Ji.  1. 
c.  18  ;  as  to  which,  fee  this  D'xO..  titles  Di^hten;  Papijit. 

TOLL,  or  To  Tom.,  from  Lat.  uiUrt.'\  To  bar, 
defeat,  or  take  away  ;  as  to  toll  the  entry,  r.  to  deny 
or  take  away  the  right  of  entry.  Stat.  %  Htn.  6.  c.  9. 
Sec  title  Entry. 

TOLL,  Talnttumt  vel  ThttUnium.\  A  SdJrm  word,  fig. 
nifymg  propeny  a  payment  in  towns,  markets,  and  fair*, 
lor  goods  and  cattle  bought  and  fold.  It  is  a  reafonable 
fuin  of  money  due  to  the  owner  of  the  fair  or  market,  up- 
on fale  of  thing:  tollable  within  the  fame,  z  InJ}.  220. 

The  word  is  ufed  for  a  liberty  as  well  to  take,  as  to 
be  free  from  Toll ;  of  which  freedom  from  Toll  the 
City  of  Cwtntry  boatli  an  ancirni  charter  granted  by 
Lt&fritk  Earl  of  the  hUniani,  in  the  time  of  King  Ed- 
war</ the  Confeflbr,  who,  at  the  importunity  o(  Cadiva^ 
his  virtuous  lady,  granted  this  freedom  to  that  City. 

By  the  ancient  law  of  this  land,  the  buyers  of  corn  or 
cattle  in  fairs  or  markets  ought  to  pay  Toll  to  the  Lord 
of  the  market,  in  telUmony  of  the  contrad  there  law- 
folly  made  ;  for  Toll  was  firft  invented  that  contra  As  in 
markets  Qioutd  be  openly  made  before  witnelTis ;  and 
privy  contracts  were  held  unlawful. 

But  the  King  fhall  pay  no  Toll  for  any  of  his  goods ; 
and  a  man  may  be  difcharged  from  the  payment  of  Toll 
by  the  King's  grant. 


Alfo  teitanti  in  ancientderoefne  are  difchafged  of  Tt^ 
throughout  the  kingdom,  for  things  which  arifc  out  of 
their  lands,  or  bought  for  manurance  thereof,  qoc 
for  merchandizes.  Iior}s*i  Mnr.  hb.  \ ;  2  In/}.  221:2  R%U. 
Ahr.  lyS. 

Toll  doth  not  of  common  right  belong  to  a  fair ; 
though  it  hath  been  held,  that  fo me  Toll  is  due  of  com- 
mon right,  as  appears  from  the  iromuni'.:es  of  feveral 
perlbos  not  to  pay  Toll ;  which  proves  that,  if  it  u'^i 
not  for  thofe  privileges,  they  ought  to  pay  Toll  of  com. 
mon  right  ;  therefore  where  the  King  gr.ititi  a  ni.ukci 
Toll  is  due,  although  it  is  not  cxprcffed  in  the  grant 
what  Toll  is  to  be  paid  ;  and  this  from  tlie  neceriity  of 
it,  bccaufe  the  property  of  things  fold  in  a  market  ii  ix>c 
altered  without  paying  Toll.  Pulm.  76  :  z  Lutix.-.  \  ;7-., 
But  it  is  faid,  that  Toll  i»  not  incideii:  pf  cotou'un  t\%t\% 
to  a  Fair.  If  the  King  grants  to  a  man  a  Fair  or  Mar- 
ket, and  grants  no  Toll,  the  p^tcrtee  Oi^til  hare  i<o 
Toll ;  for  Toll  being  a  matter  of  private  right  rbr  the 
benefit  of  th:  Lord,  is  not  incident  10  a  Fair  or  Mar- 
ket, as  a  Court  of  Piepowder  is,  which  i^  for  the  bene- 
fit of  the  Public  and  advancement  of  juflice,  l^c.  Such 
a  Fair  or  Mnr^cet  i}  free  from  Toll;  and,  after  tnc 
grant  made,  tlie  King  cannot  grant  a  Toll  to  fuch  free 
Fair  or  Market,  without  fomc  proportionable  benefit  t<i 
the  Subject.  And  if  the  Toll  granted  with  the  Fair  or 
Market  be  outrageous,  the  grant  of  the  Toll  is  void  ; 
and  the  fame  Is  a  free  Market,  He.  2  iii/i.  zio  ;  Cr«. 
E/iz.  559.  And  fee  1  f/y/.  109  ;  and  this  Did.  titles 
Pairf  I  htmrlctti. 

When  the  King  grants  a  Fair,  he  may  likewife  ^ant 
that  Toll  fhall  be  paid,  though  it  be  a  charge  upon  the 
Subjeds,  but  then  it  rouil  be  of  a  very  fmall  Turn.  Toll 
\%  to  be  reafonable,  for  the  King  cannot  grant  a  burden, 
fome  1  oil  ;  and  one  may  have  Toll  by  prefcription  for 
fame  reafonable  caufe,  but  fuch  a  prefcription  to  charge 
the  bubjcd  with  a  duty  of  Toll,  mufl  import  a  benefit  or 
rccompeocc  for  it,  or  fome  reafon  mull  be  fhewn  why  it 
is  claimed.  Cro.  EUz.  559  ;  3  Lrv.  424  :  2  Mod.  143  : 
4  Mod.  323  'ITie  Toll  in  Fairs  is  generally  tikeo  upoa 
the  falc  of  Cattle,  as  Horfcs,  l£c.-y  but,  in  the  Markets, 
for  Grain  only  ;  and  the  Lord  may  fcize  until  fatisfac- 
tion  is  made  him.  It  is  always  to  b«  paid  by  the  Buyer, 
unlefs  there  be  a  cullom  to  the  contrary  ;  and  nothing  is 
tollable  before  the  fale,  except  it  be  by  cuflom  time  out 
of  mind  ;  which  cuAom  none  can  challenge  that  claim 
the  Fair  or  Market  by  grant  fince  the  reign  of  King 
Richard  II. ;  to  that  it  is  better  to  have  a  Market  or 
Fair  by  prefcription,  than  grant.  2  Inji,  220,  221. 

At  this  day  there  is  not  any  nac  certain  Toll'  to  be 
taken  in  Markets  ;  but  if  that  which  is  taken '6e  unrea. 
fonable,  it  is  punifhable  by  the  ^o/.  3  Ed.  1.  c.  31. 
And  what  fhall  he  deemed  reafonable,  is  to  be  deter, 
mined  by  the  Judges  of  ttie  Law,  when  it  comes  judi- 
cially before  thcin.  Toll  may  be  faid  to  be  unrelfon- 
able  and  outrageous,  when  a  reafonable  I'oU  is  due,  and 
exceffive  Toil  is  taken  ;  or  when  no  Toll  w  due,  ai>d 
Toll  is  unjurtly  ufurped,  2  Ixji.  222.  If  c,\ceffive 
Toll  be  taken  in  a  Market  Town  by  the  Lord's  confent, 
the  Franchifc  fiiall  be  feizcd  ;  and  if  by  other  Ofiiceri, 
they  fhall  pay  double  d:images,  and  fufFcr  imprifonmeat> 
^r.  5/«r,  Wtjim.  1 .  3       1.  r.  31. 

Owners  of  Markets  and  Fairs  are  to  appoint  Toll- 
takers,  where  Toll  u  to  be  Caken,  under  peaaliies. 


TOLL. 


TORT. 


Stat.  2  y  iPh.'d  M.  c.  7.  And  he  ihit  hath  the  Toll, 
or  profit  of  ihc  Market  where  no  Toll  is,  ought  to  pro- 
vide  a  lawful  mealuru  of  bnif&,  and  chstn  it  in  the  public 
Market. pl.ic--*,  or  fhall  forfeit  5  A  Stai.  22  Cor.  2.  c.  8. 

Tilt:  remedy  for  talcing  Toil  wheie  none  is  due,  or 
for  taking  txccffivc  Toll,  is  by  aflion  of  ircfpafs,  or  an 
action  on  the  cafe  ;  and,  in  fome  cafe»,  by  indiflment. 
Sec  title  Exietnen.  Where  the  party  is  (x<mpt  from 
TdII>  he  may  have  his  remedy  on  the  ancienc  writ  De 
tjftndo  quiitum  tie  7h:olomi;. 

It  was  finally  tletcrmiucd  in  the  Houfc  of  Pccri,  after 
ft  long  contcll,  that  thi*  writ  Dt  tjjiiido  quietumf  (Je,  is 
not  merely  prohibitory,  but  remedial  ;  on  which  the  par- 
ties may  pU^J to  i£m  on  a  (jucrtion  of  ri^ht.  And  where 
it  is  dir<.dcd  to  a  Corporation,  the  Corporuion  cannot 
be  attached  for  contempt,  in  their  corporate  capacity, 
for  not  returning  it ;  but  an  Attachment,  in  the  nature 
of  a  Potttt  ib  the  proper  remedy  to  compel  them  to  ap- 
pear. The  great  quc(lior>,  as  to  the  exemption  of  the 
Citizens  Lsndon  from  Toll,  was  alfo  determined,  'viz. 
that  l-'reemcn  of  the  city  of  L'.nJat  have  a  right  to  be 
oxempt  from  thcpaymeutof  all  Tolls  and  Port  dutirs 
throughout  £.»g!and,  (except  the  prizes  of  Wines,)  in 
whatever  place  they  refide;  and  though  they  have  ob. 
tained  their  freedom  by  purchafe.  1  H.  Blue.  Rtp, 
C.  B.  206.  This  judgment  of  the  Court  of  Common 
Pleas  was  revcrfed  by  the  Court  of  K.  B.  (fee  4  Ttrm 
RiJ>.  130;)  but  affirmed  in  Parliament,  May  1796. 
London  {CsrporiUiatt)  v.  King's  Ljnn  iCcrp.J 

Port-Toll.  A  prcfcription  to  have  Port-Toll  for 
all  Toll  coming  into  a  man's  Port,  may  be  good. 
z  Lev.  96:  2  Lut.  1519.  The  liberty  of  bringing 
goods  into  a  Port  for  fafciy.  implying  a  confideration  in 
itfclf.  3  Lev.  37.  Prcfcription  of  Toll  for  goods 
landed  in  a  manor,  or  to  have  Port-Toll  for  .ill  goods 
commg  Into  Port,  is  a  good  prcfcription ;  but  not  to  have 
Toll  of  goods  brought  into  a  river,  (jfc.  2  Lev.  96,  97. 
Toll  may  be  appuricnant  to  a  manor.  2  AfeJ.  144,. 

ToL  1.-T11AVFR3,  or  TaAVERse,  Is  where  one 
claimcth  to  have  Toll  for  every  bezll  driven  aero/i  liii 
ground  i  fur  which  a  man  may  prcfcribe,  and  dillrain  for 
It  in  t/ia  Regia.  Cro.  Elix.  7  lO.  They  who  claim  thcfc 
Tolls  by  grant,  ought  to  aver  the  certainty  of  the  fum 
rnentionco  in  the  grant,  t^e.  Palm.  76.  ToII-travcr^ 
being  to  pafs  a  nearer  way,  he  that  has  it  is  to  repair  the 
way,  brcaufc  he  receives  money  for  it.  2  Lil.  Ahr.  585. 

Toll-Tb  AVtBSE,  Is  properly  when  a  man  pays 
certain  To'l  for  pafling  over  the  foil  of  another  man  in 
a  way  not  a  high  ftrcel.  22  jij.  58.  And  for  this  Toll  a 
nan  may  prcfcribe;  2  Rol.  Ji>r.  522  :  Cro.  Elix.  710; 
M»or  574. 

T«oaoucK.ToM,,  Is  when  a  town  prcfcribe*  to 
have  Toll  for  fuch  a  number  of  Bcinj,  or  for  every 
Bead  that  gocih  totou^lf  thtir  town  ;  or  over  a  Bridgr 
or  Ferry  maintained  at  their  cotl  ;  «hich  is  reafonable, 
tbuugh  it  be  for  paffing  through  the  Kinjg's  highway, 
where  every  roan  may  lawfully  go,  a  it  is  for  the  eafe 
of  travellers  that  go  that  way.  Temj  Jt  Ley  561,  562. 
Perfons  may  have  this  Toll  by  prcfcription  or  grant; 
but  it  muft  be  for  a  reafonable  caufc,  which  mull  be 
Ihewn,  n/a.  that  they  are  to  repair  or  maintain  a  caufe. 
way,  or  a  bridge,  or  fuch  like.  do.  EUz.  711.  The 
King  granted  to  a  man,  10  take  fuch  Toll  of  perfons 
that  pa/fcd  over  certain  bridgei  with  their  Cattle,  as  was 

Vol.  If. 


taken  there  and  elfewhere  in  England^  l^e.  ;  and  it 
was  held  void  for  incertainty.  Bride.  S3. 

The  words  Toll-thorough  and  1  olUiraverfc  arc  ufcd 
promifcuoufly.  A  man  cannot  prefcnbe  to  have  Tho- 
rough-Toll of  men  paffing  through  a  viU  in  the  high- 
Urect,  becaule  it  is  againfl  the  Common  Law  and 
common  right,  for  the  high  tlreet  is  common  to  all* 
without  alledging  of  a  fpecial  confideration,  as  the  re- 
pairing the  way.  And  the  King  cannot  have  fuch  To!! 
fur  paffiog  in  the  high  ftreei,  ai  in  the  cafe  aforefatd, 
for  the  caufe  aforcfaid.  2  R^U.  Air.  522  :  22  58, 

A  man  cannot  prcfcribe  to  hava  Thorough-Toll  of 
men  for  pafling  through  a  vill  in  a  place  which  is  not  the 
high  flreet  ;  for  it  is  more  than  the  Law  allows  to  go 
there.  2  Rell.  Mr.  523  :  22  jfff.  58. 

'Turk-Toll,  A  Tollpaid  for  beafts  that  are  driven 
to  market  to  be  fold,  and  do  return  unfold.  6  Rep.  ^6. 
There  is  alfo  in  Toll  and  out  I'oll,  mentioned  in  ancient 
Charters. 

TOLLAGE.  Is  the  fame  with  Tallage;  fignifying 
generally  any  manner  of  cuflom  or  impofition. 

TOLI, -BOOTH.  The  place  where  goods  are 
weighed,  y<-. 

TOLL-CORN.  Corn  t.ikcn  for  Toll  ground  at  a 
mill;  and  an  indiflment  lies  againi)  a  mitler  for  taking 
too  great  Toll.  5  Mod.  13  ;  Ld.  Rajm.  159.  See  title 

ExteriicK. 

TOLL-HOP,  A  fmall  Difli  or  Meafure,  by  which 
Toll  is  taken  in  a  market,  bV. 

TOLSESTER,  7'elcej}rur?i.]  An  old  excife,  or  duty 
paid  by  the  Tenants  of  fomc  manors  to  the  Lord,  for 
liberty  to  brew  and  fell  ale.  Carta/ar.  Rading.  zi  i  : 
Chart.  5  I  Hen*  %, 

TOLSEY,  from  the  Sax.  TaU  L  e.  Trthutum,  and 
See  Stdei.]  The  place  where  merchants  meet,  in  a  city 
or  town  of  trade. 

TOLT,  Lat.  TcUit,  quia  tolU:  caw/am.]  A  Writ  where- 
by a  caufe  depending  in  a  Court-baron,  is  raie-t  and  re- 
moved inco  the  County  Court.  Ol.t  Mae.  Br.  4.  And  as 
this  writ  removes  tho  cauf:  to  the  County  Court ;  fo  the 
writ  Pert  rcmovclh  a  caufe  from  thence  into  the  Court  of 
Common  PIcsj,  iS?e. 

TOLTA,  Wrong,  rapine,  extortion,  anything  ex- 
aflcd  or  impofcd  contrary  to  right  and  juftice.  Pat.  48 
//.J.  in  Brady  Hijl.  Eng.  Append  p.  Z$y. 

TOMBS,  Defacing  of,  in  churches.  Scc  Monitmenr. 

TOMIN,  A  weight  of  twelve  grains  ufed  by  gold- 
fmlths  and  jewellers. 

TON  ;  See  Tun. 

TONGUE,  CUTTING  OUT  OR  DIS.^BLING  ; 
Sec  title  Maihem. 

TONNAGK;  %tc  Tur.ncgt\  Cupmi. 

TOKCARE,  B^es piltart  ^  tereart  I  To  comb  and 
clcanfe  hi*  oxen.  Pitta,  lib.  2.  e.  75. 

TORRA,  Sax.  7o;-.  ]  A  mount  or  hill ;  as  Claflrnhury 
Torre.  Chart.  Mat.  Olaftom.  MS.  p.  \  \.\  So  a  variety 
of  high  hills,  in  Derhyjhire,  are  called  Tor;  but  gene- 
rally Tome  epithet  is  prefixed,  as  Mam  icr,  (sV. 

TORT,  from  the  Lat  Tortut.']  A  French  word  for 
injury  or  wrong;  as,  de  /on  'T^ri  dtmef'^ty  in  his  own 
wront|.  Cra  Rep.  fol.  zo,  H'hite's  cafe.  Wrong  or  in- 
jury 15  properly  called  Tcrtt  bccaufc  it  is  wrcfted  cr 
c  rooked,  and  contrary  to  that  which  is  tight  and  ftrsight. 
Co.  Lin.  fo!.  158. 

5  E  TORT- 
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TR  A 


TORTFEASOR,  Fr.  Tertfai/tur.l  A  wrong  doer,  a 

TORTITIUM,  A  torch.  FUia. 

TORTURE.  The  Statute  Law  of  England  ^olh  vfrv 
feldom,  and  the  Common  Law  doth  never,  inflidi  any 
purifhment  extei  ding  to  life  or  limb,  unlets  upon  the 
highcft  Dcctfliiy  :  AnJ  the  Conniiurioo  is  an  utter 
Aranger  to  any  arburary  power  of  killing  or  maiming 
theSubjeAwiihoDt  the  cxprtfs  \Varr.^nt  of  Law.  '*  AV- 
tui  Ubcr  bsm-3f  fays  the  Great  Charter,  (r,  19,) 
mads  d^rstaiur^  nifi ftr  Itgale  juiiuium  fitrium  fuarum  ant 
ptr  Itgem  terr^.**  Which  ^vordS)  '*  Ali^uo  modo  dtjlrua- 
tar"  acct-rdin^  to  Sir  Edivut-J  Cole,  (z  hj}.  ^8,)  in- 
clude a  prohibition  not  only  of  killing,  and  mairotog,  but 
alio  of  tcfturing  (to  which  our  laws  arc  (lrangcr>]  and  of 
every  cppreffion  by  colour  of  an  illcg-il  auihority. 

n  he  Fe:iii  fsiu  rt  dure,  formc^y  infliilcJ  on  prifoners 
.fiAnding  mute,  and  which  wai  the  only  Iprcics  of  punilh- 
ment,  in  the  nature  of  I'oriorr,  allowed  by  the  Comuion 
Law,  is  now  repealed  by  J!at.  iz^/'s.  3.  c.  20.  See 
litle  Mute. 

The  rack,  or  queflion,  to  extort  a  confeflion  from  cri- 
minals, is  a  praclice  of  a  diiTcrent  nature  ;  the  pe:ne  fcrtt 
tt  durt  having  been  on!y  ufed  to  compel  a  man  to  put 
himfelf  upon  his  trial ;  that  being  a  fpecics  of  trial  in 
iifelf.  And  the  trial  by  r;ick  is  utterly  unknown  to  the 
Law  oi England.  See  Jtufiyw.  Cell.  i.  638  :  ^Comm.  r.  25. 

No  pcrion  to  be  fubjcfl  10  Torture  in  S<oila»d.  Seat. 
7  /frtii.  f.  21. 

TOTIES  QUOTIES,  As  often  as  a  thing  (hall  hap- 
pen, iSe,    Stat.  19  Car.  2.  e.  4. 

TOTTED.  A  good  debt  to  the  King,  is  by  the 
foreign  appofer  or  officer  in  the  Exchequer  noted  for 
fuch  by  writing  the  word  Tot  to  it :  And  that  which  is 
paid  (hall  be  Totted.— Tot  fecumtt  rt^i  dthitur.  Statt. 
A2  Ed.  3.  f.  9  :  I  Ed.  6.  {.  15. 

TOURN  J  Sec  Turn. 

TOURNAMENTS;  Ste  Jup. 

TOUT  TEMPS  PRIST  ET  UNCORE  EST,  i  /. 
Always  was,  and  is  at  prefcnt  ready.  See  title  Ttr.dtr. 

TOWAGE,  To^agiumt  Fr.  Ta'viigt.\  The  towing 
or  drawing  a  fhip  or  barge  along  the  water  by  another 
(hip  or  boat  fatlenci  to  her;  or  by  men  or  horfcs,  ^V, 
on  land  :  It  is  alfo  money  which  is  given  by  bargemen 
to  the  owner  of  ground  next  a  river  where  they  tow  a 
barge  or  other  vcffcl.  Plat.  Pari.  18  Ed.  1. 

TOWN,  Oppdum^  yilla.\  A  walled  place  or  borough: 
The  old  boroughs  wcie  firll  of  all  Towns ;  and  upland 
Towns,  which  arc  not  ruled  and  governed  as  boroughs, 
arc  but  Towns,  though  inclofcd  with  walls.  Finch,  80 
There  ought  to  be  in  every  Town  a  Cov.Aabte,  or 
Tithing-man  ;  and  it  cannot  be  a  Town  unlefs  it  hath 
or  had  a  church,  with  celebration  of  facraments  and 
burials,  i£c.  Out  if  a  Town  is  decayed  fo  that  it  hath 
ro  houfes  left,  yet  it  i>  a  Town  in  Law.  1  ImjL  115- 
Under  the  name  of  a  Town,  or  Villdge,  boroughs,  and  it 
is  faid,  cities  are  contained ;  for  every  borough  or  city 
it  a  Town.  Sec  Citj.  Where  a  murderer  cfcapes  un- 
lakcn  in  a  Town,  in  the  day-time,  the  Town  fnail  be 
amerced.  S.'at,  3  fitn.  7.  c.  1. — A  Townftiip  is  anfwcr- 
able  for  felons  goods  to  the  King,  which  may  be  Icizcd 
by  them.  But  by  fiat,  31  Ed-  3  3<  if  it  can  allcdgc  any 
thing  in  difchargeof  itfelf.  and  by  which  another  doth  be- 
come char^cablcj  it  Hiall  be  hegrd,  and  right  aduiimHcrcd. 


TowK-CLERit.  Ought  not  to  be  3  Pppijh  recQfant 
convitl.  Stat.  3  Jac.  I .  5  —How  to  deliver  a  fchedule 
of  fines,  Is'e  to  the  sheriff".  And  a  duplicate  into  the 
Court  of  Exchequer.  Ditch^irging  or  concealing  an  in> 
diriment,  trV.  leviable  to  a  forreiure  of  treble  tl.c  pe- 
nalty incurred  by  the  original  orfcnce.  Stat,  zs^jj 
C.  z.  c.  zz.  May  be  an-erced  by  the  Barons  nf  the 
Evclitrquer ;  and  which  amercemeiits  are  leviable  ic- 
coidtng  to  the  ufual  praflice.  Stat.  3  Gta.  i.e.  15.  \  is. 

I'RAHAKL'E.  Liulc  boats  fo  called  from  their  be- 
ing madtr  out  of  finf^le  beam»,  or  pir-ccs  of  timber  cut 
hollow.  Fhrenu     If'iTcejUr,  pag.  6 18. 

1  R  .ABES  in  churches,  w  ere:  what  we  now  call  branches, 
made  ufuatly  with  brats,  but  lormerty  with  iron.  Covtett. 

TRACTUS.  A  trace  by  which  horfcs  in  their  geari 
draw  a  cart,  plough,  or  waggon.  Paroch.  jintjq.  549. 

TRADE,  In  general  figmfjcaiion,  is  traffic  or  nier- 
char.dize  :  Alfo  a  pri'  ate  art,  and  w^y  of  living.  Trad- 
ing wuh  CQCoiies  is  gcnfrally  prohibited  by  pofitive 
Ilatutes  in  time  of  war.  See  tt:le  Treajin. 

It  was  formerly  held  that  none  of  the  King's  fubjef^t 
might  trade  to  and  with  a  nation  of  IntideU  without  the 
King*s  leave,  becaufe  of  the  danger  of  relinquifhing 
CluilU:iniiy.  And  6ir  Edtaard  Cckt  faid.  That  he  had 
feen  a  licence  from  one  of  cur  K'ngs,  reciting.  That  he, 
having  a  Ipccial  trull  and  confidenie  that  fuch  a  one,  his 
fubjcd,  would  not  decline  hi»  f^iih  and  religion,  liccnfed 
him  to  trade  with  Infidels,  ^c.  ^  Nel/.  jflr  331, 

Ai  to  private  Trades,  at  Common  Law,  none  wii 
prohibited  to  exercife  any  particular  Trade,  wiierein  he 
had  not  any  Ccill  or  knowledge  ;  and  if  he  ufcd  ii  unlkil. 
futly.  the  party  grieved  might  have  hi*  remedy  againfl 
him  by  adion  on  the  ca(e,  ts'c.  By  fiat.  5  EUk.  <.  4* 
a  man  muA  fcrve  feven  years  apprenticefhip  before  he 
can  fet  up  any  Trade;  fee  title  JpprtJititt.  An  indifl- 
meni  on  the  flatutc  for  exercifing  a  Trade  ufed  at  that 
time  in  Grtat  Brituin,  quailied ;  it  Ihould  have  beea 
England,  there  being  then  no  fuch  kingdom  as  Great 
Britain.  I  Strange  ^^t :  2  S/raxge        '.  ti  Rep.  ^y. 

If  a  bond  or  promife  retrains  the  exercife  ot  a  Trade> 
though  it  be  to  a  particular  place  only,  if  there  was  nt> 
confidcratioi)  for  it,  it  is  void  ;  if  there  be  a  confidera- 
tion,  in  fuch  a  cafe  it  may  be  good  :  But  if  the  reflraint 
be  general  throughout  England,  although  there  be  a  con- 
fideraiion,  it  will  be  void.  2  Lili.  ^tr.  179  :  Lord  Retym. 
1436  :  t  Strange  739  :  fee  title  Bad. 

Ficquent  adis  are  pjtfTed  to  enable  foldiers  and  Tailors* 
having  fervcd  his  Majcfty  tor  certai  i  terms,  to  exercife 
any  Trades  in  Great  Britain,  though  not  regularly  bred 
to  (hem,  or  free  of  corporations  or  companies.  See  titles 
Na  vy  ;  Scldiers. 

I  RADESMEN.  jl.!Ji»Mi  agaUfi.  There  is  in  Liw, 
always,  an  implied  contraft  with  a  common  taylor,  cr 
other  Workman,  that  he  performs  his  buftnrft  in  a 
woikman-Iike  manner  ;  in  which,  if  they  fail,  an  action 
on  the  cafe  lies  to  recover  damages  for  fuch  breach  of 
their  general  undertaking.  11  Rtp.  54:  i  Saund.  3Z4. 
But  it  J  employ  a  perl'on  to  tranf^A  any  of  thefe  concerns, 
whofe  common  profeflion  and  bufinefs  it  i^  no;,  the  Law 
implies  no  fuch  general  unden^kirg  ;  but.  in  order  to 
charge  him  vvith  dimages,  a  fpecial  agreement  is  re- 
quired. 3  Cem/n,  16;. 

TRAGA,  A  waggon  without  wheels;  Man.  Jng.  l. 
851. 

»  TRAIL- 
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TRAILB.\STON  ;  See  Jujhca  ^ 
TRAITORS  ;  bcc  ruajon. 

TRANSCRIPT,  Is  the  copy  of  injr  origiul  wmin^, 
or  deed,  ^e,  tvhcre  it  is  written  over  again,  or  exempli* 
ficd  i  flat.  54      35  Htrt.  8.  f.  14. 

Tr  A  NSCfclPTO  PEDES  FINIS  LKV ATI  UlTTLNDO 

IK  CANCtLLAKiAM,  A  WHt  for  ccrtit'/ing  thc  toot 
of  a  6ne  levied  before  JuQiccs  io  eyre,  ^c.  into  the 
Chancery.  Rtg.  Ong,  669. 

TraNSCRIPTO  KsCOC:ClTIONt9  PACT^;  CORAU 
JvSTICIARtIS  ITI  K  E  R  ANTI  BUS*  l^r.  Ali  old  Writ  tO 

certify  a  recognizance  takea  by  JulUcci  io  eyre.  Reg. 
Orig.  152. 

TRANSGRESSIONE,  A  Writ  or  Aflion  of  Tr«f- 
pt(s.  according  10  FitzJjtrhtrt. 

TRANSIKE»  U^mTraKjeo.]  Is  ufed  for  a  Warrant 
from  the  CuHom  houfe  to  let  pafs.  StM.  i^Car.  z.  >.  1 1. 

TRANSI  TORY,  is  the  oppofitc  to Trjnfuory 
Aflioos  are  thofe  that  may  be  laid  in  any  couniy  or 
placet  fuch  as  perfooal  A£lion  of  TrefpaU,  (^c.  See 
title  dQi6n  \  P'inue. 

TRANSLATION,  Tranflauo,'\  Jn  the  common  fcnfe 
of  the  word,  figntties  a  Vcrfion  out  of  one  language 
into  another ;  but,  in  a  more  confined  acceptaiion,  it 
denotes  the  removing  from  one  place  to  aitother :  So 
the  removal  of  a  Bifiiop  to  anothir  dioccfe,  Wf.  is  called 
(ranllating  ;  and  fuch  a  Bithop  wiitcs  not,  anm  Con/tcra- 
tivau,  but  aana  Traajlmienu  n^Jiritt  i^£.  A  Bilhop  tranf- 
latcd,  is  not  confccratcd  tft  nsvs :  for  a  coofccration  is 
lilce  an  ordination,  it  is  an  indelible  charaAcr,  and 
holds  good  fcr  ever.  5  SaU  72.  But  the  Bilhop  i:>  to 
be  a-new  defied,  l^c.  t  Sali.  137.    See  title  Bij^^. 

TRANSPORTATION,  The  baniQiing  or  fending 
away  a  Criminal  into  another  country. 

It  ii  faid,  that  Exile  was  Brll  introduced  as  a  pumfh' 
ment  by  the  Lrgirtaturc  in  the  39th  year  of  Qijecn  Ehz- 
tfi//;^,  when  a  ilatute  {Jiaf.  £/tz.  f.  4..)  cnatied,  that 
fuch  rogues  as  were  dangerous  to  the  inferior  people, 
fliould  be  banilbed  the  realm.  JBarr.  Jnt.  Star.  269. 
And  that  the  firft  flatute  in  which  the  word  •Tmn/pcr.'atioi 
is  ufed,  is  Jiaf.  I  8  Car.  2.  c.  3,  which  gives  a  power  to  the 
Judges,  at  ;hcir  dil'crction,  either  to  execute,  or  tranfport 
to  America  for  life,  the  Mofs-lrocpcrs  of  Cumhtrlam!  .i;id 
NerthumhrUrni.  2  IfaeJJ.  498.  This  Itatute  was  made 
perpetual  by  Jfat.  31  Gea.  z.  c.  42.  This  is,  perhaps, 
Ihc  only  inlUncc  in  which  the  Lcgifliturc  has  extended 
the  term  of  ■J*ran(p&riaiii>n  beyond  fourteen  years. 
I  Comm.  c.  t.  p.  137,  ». 

Tranfportation  was  firft  brought  into  general  ufe  as  a 
punilhinent  anno  1718,  by  /itit.  j^Oto.  1.  c  1 1  ;  con- 
tinued by Jia:.  b  Gee.  i.  e.  23,  which  :tiitute  allowed  the 
Court  adirci  etionary  power  to  order  felons,  who  were  by 
Ltw  entitled  to  their  clergy,  to  be  tranfported  to  the 
Jmericen  Plantations.  See  ihii  Diftioaary,titleCLER  gy, 
Ben:Jit  cf.  ^     x   -r  r 

By  thcfe  (latotcs  the  perfons  contra-fnng  for  thcTranf- 
ponation  of  convifU  to  the  colonies,  or  ihcir  aflign*,  had 
an  imcreft  in  the  fervicc  of  each,  for  feven  or  focrtecn 
years,  aLCording  to  the  term  of  Trinlp<jrtaiion. 

Returning  from  Tranfportslion,  or  being  at  large  in 
Great  Bntant  before  ihc  expiration  of  the  term  for  which 
an  offender  is  erdered  to  be  tranfported,  or  has  agreed  to 
tranfport  himfelf,  is  felony  without  benefit  of  clergy,  in 
all  cafes  j  as  w  alfo  the  afiifting  a  felon  to  efcapc  from 


fuch  as  are  conveying  him  to  the  port  of  Tranfporu.n;!!. 
See  fiait.  4  0'/.-.  i .  1 1  :  6  Geo.  1.  f,  23  :  lO  Ceo.  2. 
t.  15:  H  C«.  3.  f.  15  :  2^Gi».  yj}.  2.  r.  j6. 

To  perfons  capitally  convifled  the  King  frequently 
oSctt  a  pardon  upon  condition  of  their  being  tranfportcJ 
for  life,  ^lany  have  at  iirll  rejeflcd  this  gracious  otic  : 
and  there  were  one  or  two  inftancen  of  perfons  fo  dcfpc  - 
rate  as  to  pcrfift  in  the  refufal,  and  who,  in  confequenci>, 
buffered  the  execution  of  tt^eir  fcntencc.  This  evil 
feems  to  be  intended  10  be  obviated  by  Jlal.  t\  Gee.  3. 
J/.  2.  e.  56.  ^1:  31  GV)  3.  f.  46.  ^  7,  under  the  lattcrof 
which,  continued  by j/ar.  3.;  Gee.  3.  e.  Co,  all  convi^U  fen- 
fenced  tuTranfportrftion,  may  be  kept  to  hard  labour  from 
ih.-  lime  of  their  fcnicacc,  tilt  they  arc  tranrporied  ;  and 
that  time  is  to  be  reckoned  in  part  difcharge  of  their 
Tranlportatiou. 

The  Syflem  of  Tranfportaiion  to  tlic  j^wi-waif  Colonies 
continued  for  tifly-fix  years;  duiii:g  uhich  period,  and 
until  the  commcnccnicnt  ot  the  American  war  in  177$, 
great  numbrrs  of  felons  were  fcnt.  t  hielly  10  the  pro- 
vince of  Maryiand.  The  rigid  dilt-iplme  which  the 
coloni-il  l.iAs  authorized  the  ntJllcrs  to  cxcrcife  over  the 
lenants.  joined  to  the  prtl['iCti  i\hich  agricultural  pur- 
fuits,  after  fomc  cxL-ericncr,  held  out  to  tlicfc  convicts, 
tended  to  reform  ihc  chief  part  f  who,  after  the  expir- 
ation of  their  ferviiude,  mingled  in  the  fociely  of  the 
country,  under  circumllances  highly  beneficial  to  them- 
fclvcj,  and  even  to  the  colony.  Treattfe  en  tJ^e  Felice  of 
the  Mttrepoiit. 

The  Ccnvifts  having  accumulated  greatly  in  the  year 
1776,  and  the  intcrcourfc  with  Amtriia  being  thco  thut 
up,  it  became  indifpcnfably  ncccfiary  to  refort  to  fome 
other  expedient ;  and  in  the  choice  of  di/Hcuhies  the 
fyllcm  of  the  Hulki  was  fuggclted,  and  firll  adpoicd  un- 
der the  authority  of  a  Itatute,  16  Gee.  3. 

The  Li^giflature,  uncertain  with  regard  to  the  fuccefs 
of  this  new  fpecies  of  punilhment,  and  wilhing  to  make 
other  experimcnti.  by  an  aCt  of  the  fame  IclHon  ei.t- 
powered  the  Jullices  of  every  county  in  England,  to  pre- 
pare houfcs  of  corrcttion  for  the  rcccpiion  of  convidi 
under  fentcnce  of  death,  to  whom  his  Majelly  fhould  ex. 
tend  his  royal  mtfrcy,  to  be  kept  at  hard  labour  for  a 
term  not  exceeding  ten  ycar^.  The  lame  adt,  among 
many  other  excellent  reguUiions,  ordered  the  convids  to 
be  kept  fcparate,  and  not  altowed  to  mix  with  any  of- 
fenders convi^ed  of  crimes  iel's  than  larceny  ;  and  that 
they  fhould  he  fed  with  coarfe,  inferior  food,  water,  and 
fmall  beer,  and  clothed  at  iI^j  public  cxpcnce  ;  without 
permifiion  to  have  any  other  fnod,  drink,  or  clothing 
than  that  allowed  by  the  un'^<.r  cirtam  penalties. — As 
an  encouragement  to  thefe  dri:t:qurn(s,  while  fuch  as  re- 
fufcd  to  work  were  to  receive  corporal  puniOiments. 
thofe  who  behaved  well  h^d  not  otdy  the  profpeU  held 
out  of  the  period  of  their  corii  icment  being  fhortcne  i, 
but  they  were  alto  to  receive  decent  cinthes,  and  a  fuoi 
of  money  not  Icfs  than  401.  nor  more  LhAi  5/,  when  dif- 
chsrged.  Stat.  16  Gee.  3.  r.  45. 

This  very  falutary  aft  was  followed  up  three  year* 
afterwards  by  another  flatute;  s\z.  fiat.  19  Gm.  3,  r.  74: 
This  had  two  very  important  objefls  in  view  :  * 

The  frfi  was  to  ere^i  in  fome  convenient  common  or 
wartc  ground  in  MUdieftx^  ^JJ^"*  Kent,  or  Surrey,  two 
large  Penitentiary  Heu/et ;  one  for  600  male,  the  other 
for  300  female  convifls ;  with  proper  offices*  gardens, 
S  E  2  tJfr. 
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i^:.  The  expence  to  be  paid  by  G-^vernmcnt,  and  hi*  i 
Majctly  to  appoidi  a  Commiucc  of  ihtec  perfon*  to  rc- 
ilate  ihe  cllablifhrnenl,  under  tUe  cor.irol  of  :hc  jutlicef  ' 
f  Pcacr,  and  Judges  of  Aitixe  ;  with  power  to  appoint 
officers  with  UUrieSi  lu  be  paid  uut  of  the  profits  of  the 
*vork  lobe  performed  by  the  convlils.— In  thcfe Peniten- 
tiary Houfcs,  perioos  conviClcd  of  tranfportable  ofFcncei 
v.ctc  to  cuiitined  to  hird  labour  in  the  proportion  of 
five  yearb'  ubour  to  fevcn  year^'  Pianrportation,  and  not 
exceeding  fevcn  year*  Ubour  in  lieu  of  fourteen  yeais 
'I'ranlportation.  The  nuatbcr  of  convi^^s  to  be  fen:  from 
the  circuits^or  the  Metropoli$, being  limited  accordingly. 
'I'hcle  Convlfls  were  to  be  employed  in  works  of  the 
moft  fcrvilc  kind,  and  fuch  as  were  Icaft  liable  to  be 
I'poilcd  by  ignorance,  neglect,  or  obllinacy,  viz.  Tread- 
ing in  a  wheel  for  moving  machinery  ;  drawing  in  a  cap- 
lUn  for  turning  a  milt  i  Tawing  Hone  ;  poliOiing  marble  ; 
beating  hemp;  rafping logwood  ;  making  cordage;  pick- 
ing oakum;  weaving  facks ;  making  nets,  (i^t*.  'I'he 
food  and  drink  of  the  offenders  ro  be  bread  and  coarfc 
meat,  with  water  or  Cmall  beer,  and  their  clothing  to  be 
vnifjrm,  with  badges  affixed.  Other  rules  wcic  alio  to 
be  eflabli^hcd  under  the  dircAion  of  the  Committee, 
who  were  to  attend  every  fortnight,  and  to  have  power 
to  reward  the  diligent  with  a  part  of  their  earnings ; 
and  when  an  ofTcndcr  was  difchargcd,  he  was  to  have 
decent  clothing,  and  from  zcs.  to  3/.  in  money. 

The  purpofe  of  thii  aA  (and  which  is  the  only 

part  of  it  tliat  has  evfr  been  carried  into  elFcd)  icgarJs 
the  coniir.ujtion  of  the  fyftcm  of  Tl/i  Huiks. 

It  declares,  that  for  the  more  effVAunl  pnniftiment  of 
Mtrocicus  male  offenders  liable  to  be  tranfporccd,  the 
Court  may  crdcr  fuch  ccnviils  as  are  of  proper  age,  and 
free  t'rom  bcdily  inBrmitVi  to  be  puniQicd,  by  being  kept 
on  board  ihips  or  veficls,  and  employed  in  hard  Ubour,  in 
raiting  fand,  foil,  and  gravel,  and  cleanfing  the  river 
^Vhamti,  or  any  other  river  or  port  approved  of  by  the 
Privy  Council ;  or  tn  any  other  works  upon  the  banks 
or  Aiores  of  the  fame,  under  the  dire£Uon  of  fuperin- 
tcndants  .approved  of  by  the  JulUccs,  for  a  term  not  lefs 
than  one  year,  nor  more  than  five  ;  except  any  oiFender 
be  liable  to  Tranfportation  for  fourteen  years*  in  which 
cafe  his  punifhmcnt  may  be  commuted  for  fcven  years 
on  board  the  Halkt  The  mode  of  feeding,  clothing, 
and  difciplinr,  fimilar  to  that  already  explained,  is  efla- 
bliHicd,  and  on  difcbarge  the  convicts  are  to  receive  from 
30j.  to  3/.  according  to  circumllances. 

The  concluding  part  of  the  aA  obliges  the  governors 
and  fuperinlendants  of  the  two  eflabliOimcnts,  to  make 
annual  returns  to  the  Coart  of  King's  Bench  ;  and  alfo 
aiithoiifcK  his  Majrfty  to  appoint  li^ftilort  of  the  Peni- 
icmiary  Houfes,  of  the  Hulks,  and  of  all  the  other  gaols 
and  places  of  criminal  confinement  in  London  and  Mia- 
difjex'.  ihefe  Infpeflors  perfonally  to  vifii  every  fuch 
place  of  confinement  at  lenfl  once  in  three  months,  to 
examine  into  the  ptrticulars  of  each,  and  to  m:jke  a  re- 
turn tothe  Court  of  King'iBcnch  of  the  Hate  of  the  build- 
ings, the  ccndufl  of  the  ofhccrs,  treatment  of  the  pri- 
foners,  fl:ite  of  their  earnings  and  cxpcnccs ;  and  to 
follow  up  this  by  a  report  to  both  Houfc-s  of  Parliament 
at  the  beginning  of  each  Sellion.  It  \%  b?licvcd,  that 
the  yearly  report  to  the  Court  of  King's  Bench  by  the 
Supcrintcudant  of  the  Hulks,  is  the  city  p:irt  of  ihc 
that  is  in  any  degree  pun^uall/ complied  wi(b* 
12 


It  is  much  to  be  lamented,  that  neither  of  thefe  It*. 

lutci,  fo  far  -as  regarded  PenitCHtiary  Hou/tSt  which 
fecnicd  to  hold  out  fo  faira  profpedl  of  employing  cor- 
vi£l«,  iti  purfuits  connected  with  productive  labour,  and 
ultimrite  reformii.ion,  without  lending  them  out  of  the 
kingdom,  have  been  carried  cfl'eC^ively  into  execution  ; 
for  in  the  year  1784.,  the  fyftcm  of  Tranfportation  waj 
again  revived;  by  an  ad  which  empowers  the  Co'irt,  be- 
fore whom  a  lelon  fhatl  be  convi^ed,  to  order  the  pri- 
foner  to  be  iranfported  beyond  feas,  cither  within  hit 
Majefty'a  dominions,  or  elftiAhere  ;  and  his  fcrvice  to  be 
afligncd  to  the  contractor,  who  lha'.l  ondertake  fuch 
Tranfportation.  Slat.  24  Gre.  ^.  J},  z.  e.  56. 

The  fame  ad  cootinues  the  fyllem  of  the  Hulks  for  a 
further  length  of  lime,  by  dircciing  the  removal  cf 
convirts  under  fentencc  cf  dcith,  and  reprieved  by  his 
Majefty,  and  atfu  fuiih  as  are  under  fentence  of  Tranf- 
portation, (being  free  from  infci^ious  difordcrs, )  to  other 
placet  of  confinement,  either  inland,  or  on  board  of  any 
fhip  or  vefTel  in  the  river  Thansts,  or  any  other  navigable 
river ;  and  to  continue  them  fo  confined,  until  iranfported 
according  to  Uw,  or  until  the  expiration  of  tlic  term  of 
the  fentence  fhouM  otherwife  entitle  them  to  their  liberty. 

Tiie  plan  of  Tranfportation,  through  the  medium  of 
the  contractors,  (although  Tome  felons  were  ient  to 
yi/ri<a,)  doci  not  appear  to  have  anfwcrcd  ;  from  the 
great  difEculty  of  finding  any  fiiuation  fince  the  inde- 
pcndcncc  of  yJmtrica,  where  the  fcrvices  of  convicts  could 
be  rendered  produdivc  or  prontible,  to  merchants  who 
would  undertake  to  tranffort  them.  Hence  arof'e  the 
idea  of  making  an  cllablifhment  for  thefe  OutcafU  of  So- 
ciety on  the  eaitem  coal!  of  KtivSsath  H^aUtt  more  gene- 
rally known  by  the  name  of  Bttany  £av,  from  a  bay  on  the 
cuall  fo  n&ined  by  Captain  Ci>c-!,  and  where  the  Jiiil  con* 
\\&.%  were  landed;  to  which  remote  region  it  wasat  length 
determined  to  tranfport  atrociousoffcndcrs.  Accordingly, 
in  the  year  178;,  an  aCl  pafTed  authorifing  the  eflablifh- 
ment  of  a  Court  of  Judicature  for  the  trial  of  offenders 
who  fbould  be  tranfported  thither.  Stat.  27  Cto,  3.  r.  a. 

An  ail  of  the  following  year  empowered  his  Majcfty. 
under  hit  fign  maoual,  to  authoril'e  anv  perlon  to  make 
contrdfls  for  the  Tranfportation  of  ufi'cndcrs;  and  to  di- 
red  to  whom  (ecurity  fhould  be  given  for  the  due  per- 
formance of  theconiraft.  Siai.  zH  Cto,  3.  f.  a^. 

By  a  fubfequent  ad,  the  Governor  of  the  Settlement 
may  remit  the  punifhmcnt  of  offenders  there  ;  and  on  s 
certificate  from  him,  their  names  fhall  be  infcrted  in  the 
next  General  Pardon.  Stal.  30 C«.  3.  f.  47. 

Under  Uiefc  various  legiflative  rcgul  'tions,  the  two 
Syftems  of  punifhmcnt5,  namely,  the  Hulkt,  and  Tr^iiiA 
portatun,  are  now  regulated. 

The  Syilem  of  the  Hulks  lirft  commenced  on  the  12th 
July  1776,  and  from  that  time  until  Diccmtcr  11,  I79S» 
Hooo  convidt  were  ordered  for  punifhment  by  hard  la- 
bour on  the  river  Thamts,  and  at  latg/Ion  and  Pert/- 
mouth  harbours.  The  expence  of  thcic  eftablilhrneoti 
has  been  \j.  3^.  per  day  for  the  maintenance  of  each 
Convict ;  the  bounties  to  difcharged  convicts,  and  the 
cxpcncc  of  chaplain  and  coroner,  about  40c/. /cf  annum. 
The  earning*  of  the  conviCls  about  three- 6fths  of  the  cr- 
pence  incurred  by  their  maintenance.  Treaii/t  cn  Pclut, 

The  iiril  embarkation  to  A«*>  South  IVaits  commenced 
in  1 787 ;  and  in  the  month  of  May  in  the  following  year, 
1030  Diidc  and  female  coavi£t>  were  Uoded  on  the  new 

coloDy. 
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cotony.    In  « i  months  aft?r,  there  were  77  <!eaihs«  and 

'Aj  biiihs  in  the  whole  ^m'cmcnt ;  which  was  divided, 
by  placing  a  part  of  the  Convicts  on  Norfolk  I/tuHU,  a 
ftnall  fertile  Tput,  containing  only  about  14,000  acres  of 
l.indt  and  iituitcd  about  1200  miles  dillant  from  SjJney 
C.c-ve  in  Nfw  Soaili  fya/iStw'iicic  the  (cat  of  Government 
was  fixed. 

In  this  prnjcil  conlidcrably  above  500,000/.  has  al- 
ready bccrt  cxpcjidid  by  Government.  Many  inconvc- 
nicnciifs  and  hurd(hip>  have  bccii  felt,  and  repeated  Tup 
plies  of  all  forti  have  been  (cot  thither  irorn  Gnat  Bri- 
tain. Willi  rcg:  rd  to  iubfilKn  rc,  ihcrc  is  cow  a  profpcil 
of  the  CulcEt)  n.ainuining  tttcit  ;  but  not  muc-'i  of  its 
yet  proving  ut  all  advai.ugcous  to  this  coantry. 

A  hope  was  probably  entertained,  that  the  great  ex- 
pciice  of  the  palfage  home,  the  fertility  of  the  ioit,  and 
<'.ilubrity  of  the  climate,  would  induce  Convi^k  to  remain 
there  after  the  cxpira:io.i  of  tj.ir  fenter.ce.  Expcri. 
cnce,  however,  ha&  ihowo  that  tlicfe  circumlUnces  have 
not  operated  to  prevent  (he  return  of  many  ntrui:i3us 
and  adroit  offenders  ;  tior  haa  the  length  and  har.ir.iipcf 
the  voyage  thither,  nor  othfr  evils  attending  it,  op-jratcd 
to  decreafc  the  number  here  liable  to  fuiFt-T  the  punifh- 
inent  of  Tranfponaiion.  Tnati/t  on  Police, 

Tt  AKipoRTATiON,  Of  goo£s  and  merchandife,  is 
allowed  or  prohibited,  in  many  cjfes  by  Ihtutc,  for  (he 
advantage  of  trade.  See  title  N.fjigatica  Jcls. 

TRANSUBST.ANTI.^riO.N!,  Trajt/uhjlantiatio.]  U 
1  convening  into  another  lublhucc  :  To  tranfubllantiacc, 
i.  e.  ^uiiipiam  in  aliam  fttbjlantiam  comverterc.  Lui-  0:3. 
A  declaration  againft  the  duftrine  of  Tranfubftantiation 
inaiiuaincd  by  the  Church  of  Rcae,  is  required  by  the 
Jiat.  30  Car.  z.  ji.  t.  c.\.  See  title  Peiptjit. 

TRAVELLERS  ;  Sec  title  Inns  and  Innketpers. 

TRAVERSE,  from  Fr.  Traver/tr.]  Is  ufcd  in  Law 
for  the  denying  rf  fome  matter  of  fail,  alledged  10  b= 
done,  in  a  declaration  or  [: leadings;  upon  wliic-h  the 
Oilier  fide  comes  and  affirms  that  it  was  done  ;  and  this 
makes  a  fingle  and  good  iffue  for  the  caufe  to  proceed 
to  trial.  The  formjl  words  of  a  Traverfe  are  in  our 
Krench  Sans  cfo,  in  Latin  Ji/^ue  hoc,  and  in  Engtiffi 
without  that,  liiat  fuch  a  thing  was  done  or  not,  iJe. 
Ktuh.  217  ;  ^i'eji.  SjkO.  p^jr.  2.  See  title  P.'faJw^  I.  2. 

A  Plea  will  be  il!,  whicn  neither  traverfeih,  nor  con- 
feflcih  the  plaintiff's  title,  And  every  matter  in 

faft.  atledged  by  the  plaintiff,  may  be  travcrfcd  by  the 
defendant,  but  not  matter  of  law,  or  where  it  is  part 
matter  of  law  and  part  matter  of  fa£l ;  nor  may  a  re- 
cord be  travetfcd  which  is  not  to  be  tried  by  a  Jury. 
And  if  a  matter  be  exprcfsly  pleaded  in  the  affirmative, 
which  is  exprel'sly  anfMfcred  in  the  iiegative.  no  Traverfe 
is  nccelTary,  there  being  a  fuihcicnt  iffue  joined:  alfo 
where  the  defendant  hath  given  a  particular  anfwer 
in  his  plea,  to  all  the  material  matters  contained  in  the 
declaration,  he  need  not  take  a  Traverfe;  for  when  the 
thine  is  anfwercd,  there  needs  no  further  demal.  Cro. 
£/m.  735  :  n/v.  173.  193*  '95  =  ^^'-^f  S4-  '^/J"" 
verfc  contain  no  more  than  the  party  hath  pleaded  be- 
fore, it  will  not  be  good.  It  bath  been  faid  that  a  Tra- 
verfe ougiit  not  to  be  taken  but  where  the  thing  travcrfcd 
js  ifTuable  :  And  where  one  will  make  aTraverfc  to  a  de- 
claration, he  ought  to  traverfe  that  part  of  it,  the  doing 
whereof  will  raa'kc  an  end  of  the  maltcr,  wbvn  the  poiai 


U  determined  by  the  Jury.  2  /?•//.  Jfc/.  37  :  »  A»7A 
J6r.  587- 

Any  ra£l  which  appears  to  be  material  is  traverfable» 
though  it  be  only  on  fuggeflion ;  as  in  prohibition,  a 
fuggedion  of  a  refufal  by  the  Spiritual  Court,  of  a  plea 
(wiiich  ought  to  be  allowed)  in  a  fuit  there  for  tiihei.or 
oiticr  matter  of  their  cognizance,  is  travcrfjble;  otiier. 
wife  their  jurifdi^lion  might  in  any  c^le  be  taken  away 
by  fuch  fuggeltion.  2  Co.  45,  u.  So  any  (urmtfe  which 
takes  away  the  jurifdidlion  of  the  Court  is  traverfAblc. 
Cro.  E/ix.  ;  1 1.  liut  Traverfe  of  a  thing,  not  DeceHary 
t3  be  ailedged,  is  bad.  Cro.  Car.  328.  So  of  matter  of 
mere  fuppofat,  or  inducement.  Com.  Dig,  title  PitaJing, 
(G.  13,  14.) 

As  one  Traverfe  is  enough  to  make  a  peefcA  iffur,  ft- 
Travcrfe  cannot  be  regularly  taken  upon  a  Traverfe,  if 
it  is  well  taken  to  the  material  point,  ;-.:id  goes  to  the  fub- 
ilance  of  the  silion  ;  but  where  the  liril  Traverfe  is  not 
well  takeo,  nor  pertinent  to  the  matter,  there,  to  that 
which  was  fuilicienily  confelT^'d  and  avoided  before,  the 
ether  party  may  well  take  a  Traverfs  after  luch  imma- 
terial Traverfe  taken  before  :  And  if  fpecial  matter  al- 
ledged in  a  foreign  county  in  (he  defendant's  plea  be 
falle,  the  plaintiff  may  maintain  his  aflion,  and  traverfe 
that  fpecial  matter  ;  and  in  fuch  cafe  a  Traverfe  on  a 
Traverfe  haih  been  adjudged  good:  but  a  Traverfe <a/>f/- 
a  Traverfe  may  be  attowcd  ;  as  in  trefpaf^  in  fuch  a  coun- 
ty, defendant  pleads  a  concord  for  trefpafs  in  every  other 
county,  and  traverfes  the  county  ;  the  plaintilT  may  join 
Jllue  on  the  county,  or  traverfe  the  concord.  1  Jaji. 
2»2,  ^:  Mo,  42a:  I  Siv.n^.  32:  Poflr.  lot. 

Thefc  rtlcs  arc  to  be  oblerved  in  Traverfes  ;  1,  The 
Traverfe  of  a  thing  not  immcdiitely  alledged,  vitiates  a' 
good  bar.  z.  Nothing  muH  be  tr^vcrfed  but  what  is 
exprcfsly  alledged.  3.  Surptufage  in  a  plea  doth  not 
inforce  a  Traverfe.  4-  It  mull  be  always  made  to  the 
fubllantial  part  of  the  title.  5.  Where  an  a£l  may  in- 
cif^erently  be  intended  to  be  at  one  day  or  another,  there 
the  day  is  not  traverfable.  0.  In  aflion  of  ttefpafi, 
generally  the  day  is-  not  material ;  though,  if  a  matter 
be  to  be  done  upon  a  particular  day,  liifre  it  is  material 
and  traverfablc.  2  RoU.  Rip,  57:  1  Rdl,  Rrp.  335  : 
Yelv.  132:  zUil.^ibr.  31}.  If  the  parties  have  agreed 
on  the  day  for  a  ihmg  to  be  done,  tfie  Traverfe  of  the 
day  is  material :  but  where  they  are  not  agreed  on  the 
day,  it  is  othenvife  ;  and  though  *tis  proved  to  be  done 
on  another  day,  'tis  fufficient.  Pa!m.  2S0. 

Where  a  Traverfe  goes  to  the  matter  of  a  pica,  C^<, 
all  that  went  before  is  waved  by  the  Traverfe  ;  and  if 
the  Traverfe  goes  to  the  lime  ot.Iy,  it  is  not  waved. 
2  Salk.  641. — in  aflion  of  trefpafs,  a  p.*rticular  place  ar.d 
time  were  laid  in  th«  declaration,  and  in  the  plea  there 
was  a  Traverfe  as  to  the  place,  but  not  as  to  time  :  Om 
averment  that  it  was  eaJem  tr^njgrtjjio,  the  plea  was  held 
good.  3  irv-  227:  z  Lutw.  i4$2.  VVhsrc  a  pica  in 
juHificaticn  of  a  thing  is  not  local,  a  Traverfe  of  the 
place  is  wrong.  2  A/«/.  270.  Where  a  jullification  ia 
trefpafs,  relates  to  a  particular  place,  difterent  from  the 
f-^enue  laid  in  the  dcclarat'on.  'tis  proper  to  add  a  Tra- 
verfe at  the  end  of  the  plea.  J.  M. 

The  fubfiance  and  body  of  a  plea  muft  be  iraverfed. 
Hoh.  2j2. — But  a  Traverfe  that  a  pctfoo  died  feiled  of 
land  in  fee  moJo  w  Jorn:a  as  the  defendint  nad  declared, 
was  adjudged  good.  Huit.  123. — A  Lord  and  tenmc 

differ 
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differ  in  the  fcrvizei,  there  the  tenure  and  not  the  fclfin 
iball  be  trivericd;  bji  if  they  agree  in  the  ferviccs,  the 
(c'lCm  and  not  the  tenure  is  iraverfablr  ;  and  it  is  a  ge- 
neral rule,  thai  the  tenant  fhall  never  traverfe  the  feiUn 
of  the  fervice*  without  idmirting  the  tenure.  March 
1 16  —That  which  is  rot  material  nor  iravcrfablc,  it  not 
admilcrd  when  it  js  a'.IeJged,  and  not  traverfed.  2  Sa!i. 
}6i. — But  the  omitiing  a  Travcnc  i\herc  it  is  neceffary, 
is  matter  of  fubllance.  zMuJ.6o.  And  a  Traverfe  of  a 
debt  is  ill  when  a  pro  mile  is  the  ground  of  the  aflioa ; 
which  ought  to  be  iraverfed,  and  not  the  debt.  Lean.  25  2. 

A  Traverfe  fhou'd  have  an  inducement  to  make  it  re* 
laie  to  the  turcgoing  matter.  And  'tis  no  good  plea  for 
the  plaintiff  ic  reply,  that  a  man  ii  alive  who  is  alledgcd 
to  be  dead,  without  traverfing  that  he  is  not  dead. 
3  Soi'i.  357.  It  is  Utd  that  where  a  Traverfe  afypie  bc< 
comprizes  the  whole  matter  generally,  it  may  conclude 

df  p-3>i.  jc  j'uftr  piUriaiii\  but  when  it  traverfe*  a 
parhco'ar  matter,  the  condiiuon  ought  to  be  uith  an 
averment,  V.''*-.  1  Sr.lh.  4.  That  it  ought  no:  to  conclude 
to  the  country,  for  it  is  in  the  negative.  Sec  2  ilW.  203. 

Traverfe  may  be  in  an  aniwcr  in  Chancery,  replica- 
tion. IJe.  In  an  adtnn  upon  a  bait-bond  the  arretl  is  not 
iravcrfable.  1  J//-^»gc  444 — Traverfe  of  a  feifin  in  fee 
it  ill,  where  a  lefs  eiUte  would  be  fufHcient.  2  Strange 
8i3.  Where  the  party  confeirei  and  avoids,  he  ought 
not  to  traverfe.  But  it  may  be  paflcd  over  and  ilfue 
uken  upon  the  Traverfe.  s  Strange  S57. 

Default  of  Travrrfe  vvhcre  the  plaintiff  has  not  fully 
confcfl'trd  and  avoided,  is  only  form*  and  aided  on  a  gCn 
neral  demurrer :  And  by  Jiat.  4  ^5' 5  /itn.  e.  16,  no  ex- 
ception Ihall  be  for  an  immaterial  Traverfe,  unlcf*  fliown 
forcaufe  of  demurrer.  Butde.'"cc1  of  a  Traverfe  where 
there  are  two  afHrmatives,  is  not  aided  on  a  general  de- 
murrer ;  for  by  default  of  an  ifTje  the  right  cannot  ap- 
pear to  trie  Court.  So  if  a  Tr-iverfe  be  necen'.«ry  lo 
aiake  a  good  bar,  the  omiHiDn  will  be  fatal  on  a  gcncr.il 
demurrer.  And  if  the  replication  docs  rot  iravcrfc 
the  matter  of  the  bar,  which  is  rot  fully  confefT^'d  anJ 
avoided,  the  defendant  Ih^ll  not  be  aided  on  a  general 
dcmorrcr.  dm.  Dig^  title  PlraMMg  (G.  22.)  See  titles 
PitaAtKg ;  Trt/pafi,  And  particularly  Com.  Di^.  title 
FUadtr  (G). 

Travehsx  e/ an  Indi.lmen!  er  Pre/tntmrnt.  The  tak- 
ing  iffuc  up.n,  and  coniradifling  or  denying  fgmc  chief 
point  of  it :  as  in  a  Prefeniment  aj^i-lnli  a  perfon  Icr  a 
highway  oierfluwed  with  water,  for  drfault  of  fccuring 
&  aiicb,  t£c.  he  may  tr.ivc-fe  the  m  .tt'rr,  that  there  is 
no  highway, or  that  the  diich  is  fuflicicmly  fcoured  ;  nr 
otherwifc traverfe  thccaufe,  x-iz.  Th.it  he  hath  not  ilte  land, 
or  he  aijd  tSey  whofe  eilate,  iJc  have  not  ufed  to  fcour 
the  ditch.  Lam^.  Eirrn.  521  :  Bcoi  Ettr.  Sec  title  TV/a/. 

Tkavkkse-  OF  AN  OfFiCE,  U  the  prcving  that  an 
inquifition  made  of  lands  or  goods  by  the  rfcheator,  is 
dcfeflrvc  and  un:ruly  mido.  Sec  title /^r^ac//  0/ Office 
No  peffon  fhall  traverfe  an  Office,  unlc fs  he  can  make  to 
hitnfelf  a  good  right  and  title  :  and  If  one  be  admitted 
to  traverfe  an  Office,  this  ad  niffion  of  the  party  to  the 
Traverfe,  doth  (uppofe  the  title  to  be  in  him,  or  elfe  he 
bad  no  cajfe  of  Traverfe.  yaugh  641  :  2  Ltll.  Abr. 
590,591.  The  Traverfe  of  an  inquifitioa  for  the  King 
is  to  b:;  confidered  .is  a  debt,  and  the  proTccutor  may 
carry  do  <  n  the  record,  z  S/rJn^e  x  208. 

TRAVERSUM,  A  ferry.  Men.  A^gLn,  \ooz. 


TRAWLERMEN,  A  kind  of  6&ermen  on  the  river 
Thames,  who  ufed  unlawful  arts  and  engines  to  deftruy 
filh  ;  of  thefc  fome  were  termed  Tiackeraua,  others  Hei- 
itrmen,  and  Trawlermen,  t^V.  And  hence  comes  to 
Crowl  or  trawl  fur  pikes.  Si'.-  '  tQ. 

TRAYLBASTONi  S.r.  TrailUpn. 
Sec  copies  of  fcvcral  co.Tjn:.  ..  .  ..  to  them  by 

EdivarJ  the  Firll,  in  S^eima.i\  o.^j^..  >,  tjiria  TrojU 
bapen.  Eav:arJ  ihe  Firfl,  in  his  tttirty-fecond  year, 
fends  out  3  new  writ  of  inquifition,  called /Va>yi^e«, 
.igiinfl  intruders  on  other  men's  lands,  who,  to  opprefs 
their  right  owner,  would  make  over  their  lands  to  great 
men  ;  againll  batterers  hired  to  beat  men,  breakers  of 
tlie  peace,  ravifherj,  incendlaritrs.  murderetr,  fighter;, 
falf'e  affifors,  and  other  fuch  m.-Uefawlors  ;  which  iaqut- 
fition  was  fo  Arifily  executed,  and  fach  linea  taken,  that 
it  brought  to  great  treafure  to  the  King.  Cbr^n  ftl  \  \\, 
Sec  Piac.  PaiUamniGr.a,  ftl.  2  1 1 ,  tJ  'So  :  4/^.  |86. 
In  .1  Parliament,  1  Ric.  II.  the  Commons  of  EngUni 
titioncd  the  King,  th.ir  no  commifQon  ol  liyre,  or  Travl- 
balloR,  might  be  ifl'ued  during  the  war,  or  for  twenty 
yiar*  to  come.  Pot.  Pari,  i  P.  j. 

TRAYTUR.  Tradttcr.  Proat:er.]  A  State  oHender, 
Beira>cr,        Sec -/retiJeH. 

TRAYTERUUS,  Per/^h/us.]  TrcachiTOus, cr  full 
of  difloy.iliy.  /..ir.  LsrtuDt:!. 

Travterous  position.  Of  taking  arms  by  the 
KingS  authoiity  againit  his  perfon,  and  ihofe  that  are 
commiHioncd  by  him,  is  condemned  by  the  fiat.  14 
Crtr,  2.  f.  3. 

T,  R.  E.  Tempore  Regit  Ed-Jiariii.  Tbefe  initial  let- 
ters have  this  continual  note  of  time  in  the  Dvmt/day  Re- 
gtfttr^  where  the  valuation  of  manors  is  recounted,'whac 
it  was  in  the  time  of  Ed-ward  (he  Confcflbf ;  and  uha: 
fincc  the  Conqucfl.  CowelL 

TREASON. 

Frou  Fr.  Tml'jr,  to  betray;  Trohtjin,  betraying, 
coniraAed  into  Trcafon,  Lat.  Prcduh.]  The  crime  of 
treachery  and  infiJetiiy  to  our  L  iwful  Sovereign. 

I.  0/  TreaftM  gtKirally  ;  end  hj  the  Common  Lofw, 
1  frtvioKt  19  llai.  2;  £  3.  fl.  5.  c  3. 

II.  Wbe  may  eemmir  High  tteajsn^ 
111.  Of  High  Treaj'sn,  uvJer  lUt.  25  E.  3.  fl.  5,  c.  a.; 

and  flat.  36  Geo.  3.  c.  7,  as  exflanaUrj 
iherecf. 

1 .  0/  <cmpaJ/ing  er  imagining  the  Death  of  the 

King,  ^een^  or  Heir  jtpparent. 
Z.  Uv^t»g  H'ar  agaxe/l  the  Xing  tn  hit  Rtatm,  . 

3,  Adhering  to  the  Kiag^t  Enemies ,  and  giving 

then  JiJt  in  the  Realm  tr  eljeit^bere. 

4,  The  flat.  36  Geo.  3.  c  7,  «/  applying,  djreaU 

tr  isdiredly,  lb  ike  above  Branches  ^f  Treafia. 

5.  Slaying  the  King's  ChateelUr  cr  J i/Jgtt  in  the 

ExeeuttiH  of  thiir  Offices.  See  at/a  itt.  Judges. 

6.  f'ielaiing  the  i^een,  the  Ktag'i  tUefi  Daughter , 

er  the  iVtftsf  the  Heir  Apparent  or  eldtfi  Sen* 

7,  Ciunterffiiing  the  Ktng*i  li/rat  or  Privy  Seal, 

8.  Ccun.'fr/afing  the  King's  Money,  er  iringiag 

falje  Meney  into  the  KtKgdm»  Si4  alja 
It  lie  Coin. 

IV.  Of 
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IV.  Of  »ih<T  Tfia^Ht,  hj  Siatuta  fabfequtat  to  ftal. 
25  E.  3. 

V.  0/the  Pnret^iiT^i  aitj  JttJ^m<nt  in  Trials  for  High 

I.  Tht  InJtHmttUt  artJ  Steft  prt%f:oMS. 

a.  The  Pr»a/,  aaJ  Rtgulatiem  frevivui  ta  T ntd. 

3.  Tht  Trial,  eutd  Judimtnt, 

I.  Treason,  in  its  very  name,  tmporti  abctrayinp, 
ircaclicty,  or  brciich  of  laifti.  It  lt.crcfv.rc  hxppeoionly 
btrtwecn  allicj,  (aiih  ibc  Mtrrer\  (or  Trrafon  is  indeed  a 
gcnTsI  ippclldiion,  made  u(c  ol  by  the  La*.  10  denote 
net  oolv  offciicc>  againll  ch*  King  ^nd  Govcinmeni,  bui 
alfj  thai  accumulation  i  f  guilt  Mrhi^rh  arifes,  whenever  a 
Superior  rcpot'cs  a  conli.'cncc  in  a  Su.>jc<ft  or  Inferior, 
between  whom  arJ  hi^nlc'f  there  lubfiits  a  natural, 
civil,  or  even  a  fpiritiul  relation  ;  and  the  Infctior  fo 
abuics  tnat  confidence,  lo  lorgcis  the  obiigattoni  of 
duty,  fubjc^lion,  a  id  alleg-ancc,  at  to  dellroy  he  life 
of  any  fuch  S^ipenor  or  Lord  Thik  is  Icoiced  upon 
ai  proceeding  frcm  the  fime  principle  of  treachery  in 
private  iite,  as  wc  utJ  have  ur^cd  him  who  harbours  it 
10  have  confpircd  in  public  ngiin.1  his  liege  Lord  and 
Sovereign  ;  and  therefore  for  a  ^ifc  10  kill  her  lord  or 
hufband,  a  frrvant  hii  lord  or  mailer,  and  an  ccclefullic 
his  lord  or  Ordin.iry  ;  thcfe,  being  breaches  of  the 
fowcr  allegiance,  of  private  and  domcilic  faith,  are  de- 
nominated Pftit  Treaions.  See  title  Pitty  Trtapn.'^ 
But  when  difl'jyalty  fo  rears  its  crefl,  a  lu  attack  even 
Majcrty  ilfelt.  It  is  called  by  way  of  eminent  dillinflion 
High  I'lcafoTi,  Aha  PrtJit{9\  being  rquivalcnt  to  the 
(rimen  lajtt  Majejlaiis  o(  the  Remant,  a>  C/am/H/f  dcno- 
ninates  it  alio  in  our  EngUjh  Law.  4  Comm.  c.  6. 

The  greatnrfs  of  this  oJfcncc  of  Treaion  and  feverity 
of  the  punilhment  thereof,  i>  upon  two  reafcni  ;  becaufe 
the  fafety,  peace,  and  tranquillity  of  thr  kingdom,  arc 
highly  concerned  in  the  preiervaiiun  of  the  pcrfon  and 
governmcrit  of  the  Kmg  ;  and  therefore  the  Laws  have 
given  ail  polTtble  lecurity  thereto,  under  the  fevereft  pe- 
nalties :  And  as  the  Subjeils  hat-e  protection  from  the 
King  and  his  La^^^s  ;  fo  thev  are  bound  by  their  allegiance 
to  be  true  and  faithful  to  him.   1  Hait'i  Htft.  P.  C.  59. 

As  this  is  the  highcll  civil  crime,  which  (confidered  ' 
3S  a  member  cf  the  Community)  any  man  can  potTibly 
commit,  it  ought  therefore  :o  be  the  moll  prccilcly  af- 
certaintd.  For  if  the  crime  of  High  Tieafon  be  in- 
determinate, this  alone  ffays  Menie/f^uicu)  is  fofficict.t  to 
nakc  any  Government  degenerate  irito  arbitrary  power. 
And  yet,  by  the  ancient  Common  V.yw,  there  was  a 
great  latitude  left  in  the  bread  of  the  judges,  to  deter- 
mine wltat  wa<>  Treaior,  or  nut  fo  ;  whereby  the  crea- 
tures of  tyrannical  Princes  bad  opportunity  to  create 
abundance  of  conllruiLlive  Trcafonsi  that  is,  to  rai(e, 
by  forced  and  arbitrary  conltrudionf,  cfTen^es  into  the 
crime  and  pur.illimcnt  of  Ireafon,  which  never  were 
fijfpeCted  to  be  fuch.  'J  hus,  in  the  reign  of  EJ'vjarJ  1  , 
appealing  to  the  Fremb  Courts,  in  cppoiiiion  to  the 
King's*  was  in  Parliament  folemnly  aJjuJged  High 
Trcafon.  3  Injl.  7  :  I  Halt  79  ;  and  this  under  the  idea 
of  Suirvtrttng  tht  r/tf/m.— Another  charge.;  the  ac- 
troad'iitg,  or  attempting  to  exercift.*,  royal  power,  (a  v-ry 
sncertain  charge.)  was,  in  the  ai  Eiitv.  Ill,  held  to  be 
Trcafon  in  a  Knigbi  of  HirtforJjbirt,  who  forcibly 


afTaulted  and  detained  one  of  the  KingS  SDbjcA.5,  till  ho 
paid  him  90/.  ;  a  crime,  it  mutl  be  owned,  well  dtferv- 
ing  of  puntihment;  but  which  feems  to  be  of  a  corn- 
pit  xion  very  dificrcnc  from  thnt  of  Treafon.  t  tial. 
P.C  80  Killing  the  King's  Fatht-r,  or  Brother,  or 
even  hit  Meflcngcr,  has  alfo  fallrn  under  the  fame  dc-  , 
nomination.  Eri/t  c  2z:  i  Htnuk.  P.  C.  c.  17.  ^  1. 
But  however,  to  prevent  the  inconventencxs  which  began 
to  *rife  in  £a^Lnd  frcm  this  multitude  of  conflmCtive 
'l  icalcns,  Uie  Jfat.  1^  AVw.  3.  /}.  5.  c.  t,  was  made  ; 
H*.hi<h  defines  what  uftence*  cnly  for  the  future  Ihould 
be  held  to  be  Trcafon.  See  fi/.:  III. 

Nothing  can  be  conllrued  to  be  Trcafon  under  this 
ilatuie  whichts  not  literally  fpecititd  thcr'.-in  ;  nor  may  the 
lUiute  becunftrui-d  by  cqir.t),  becaufe  it  i»  a  declarative 
Law,  and  one  dcclanitii  n  ojghi  nc'i  to  be  the  drclara- 
lion  of  another  ;  bcfidcs,  u  n,is  rrad^  to  fccurethc  Sub- 
jedl  in  his  life,  liberty,  and  cltiie,.  which,  by  admitting 
conlliudioiis  to  be  made  uf  it,  migh:  dcAruy  alt  1  Ha\ik. 
P.  C.  34  :  3  Sati.  35«. 

This  Hatutc,  alter  reciting  that  divers  opinions  having 
been,  what  cafe»lhouid  amount  to  High  Trcafon,  enaCtt 
and  dccIares,That  it  a  pcrton  doth  ci^mj^its or  im.tgine  the 
death  of  the  King,  Qiiecn,  or  their  rJdcft  (on  and  heir; 
or  if  be  do  violate  and  deflower  the  King's  wife  or  com- 
panion, or  his  cideil  daughter  unmarried,  or  the  wife  of 
the  King's  eldcll  Ion  ;  or  if  he  levy  wur  ag::in(l  tiic  King 
in  his  realm,  or  adhere  to  tiis  cni-niics,  give  ihem  aid  and 
cemfort  in  the  realm,  or  ellcwhere.  and  ihertof  bt  pr^ 
bablj  (or  provcably)  uttaintid  of  op«n  daJ;  and  if  a 
man  counterfeit  the  King's  G.c^i  or  Privy  Seal,  or  his 
money,  or  bring  falfe  money  inio  the  kingdom,  like  lo 
the  money  of  Engl^inJ,  to  makr  pa>  mcnt  thcicwitli  tn  de- 
ceit of  the  King  and  bis  People  ;  or  if  he  kill  the  Chan- 
cellor, rreafurcr,  or  any  of  the  King*>  Juillces  in  either 
Bench,  Jultices  of  AiLfc,  ij^e.  being  in  their  places* 
doing  itieir  oiHces ;  tbefe  cafes  arc  to  be  adjudged 
Treafon. 

IL  Every  Subject  of  Great  Britain,  whether  cc* 
clcfiadical  or  lay,  man  or  woman,  if  of  (he  age  of  dif- 
crction.  an.i  of  lane  memory,  may  be  guilty  of  High 
Treafon.  1  Haivi.  P  C.  c.  17.  §  4.  It  a  married 
Womnn  commit  High  Trt-afon,  in  the  company  of  her 
Hufband,  or  by  hi:  command,  fhc  i^  puntlhahle  as  if 
unmarried  ;  for  in  a  crime  of  fuch  msgniiude,  the  pre* 
fumrtioi)  of  coercion  by  the  Hulbind  is  no  excufe. 
I  hani.  P,  C.  €,  I.  §  II  :  I  //d/.  P.C.  47.  A  Sol- 
dier cannot  juAify  by  tnc  command  of  hit  fupcrior  Of- 
ficer, for,  as  the  command  is  traiteiou5,  fo  is  the  obe- 
dience. AVVjr.  15.  Neither  can  a  man  jullify,  by  afting 
as  CounfcJ.  Ki/j.  23.  Madmen  were  hcreio'orc  pu- 
nilhcd  ai  Traitcrs,  particularly  by  ^ar,  33  Ji.  8.  c-  20  : 
See  title  IMcts  V  i  bat  now  they  are  not  punilbablc,  if 
the  crime  n  committed  during  a  total  deprivation  of  rea- 
fon.  I  h'ai.  P.  C.  37  And  this  has  been  confirmea  in 
tnodein  cafes;  tiiough  the  frequency  of  attempts  againft 
the  pcrfon  and  family  of  King  George  IlL,  by  pen'ona 
aiiually  or  preicndedly  of  that  delcriptton,  was  cx- 
iiemciy  rciiiarkabltr. 

Tbv  Hulbarid  of  a  Qiicen  regnant,  as  wa*  King  Philip, 
may  commit  High  Tre-fon,  So  may  a  Queen  cor.forc 
againit  the  King  her  hufband.  Such  wtie  the  cafes 
of  Qjicco  Jstju  £$ltfiu  and  Catbarm  Hsviurd ;  For  the 
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Qjeen  U  confidcred,  m  the  ey«  of  the  Law,  as  a  diSinA 
perron,  for  man/  purpofes.  }  Inji.  8. 

Aliens  miv  commit  Treafoo;  for  as  there  !■  a  local  pro- 
tcflioi)  Oli  the  King's  part,  Co  there  is  a  local  allegiance 
on  theirs.  7  Rrp,  6.  Thee  jj  no  dillinAion  whether  the 
Alien's  Sovereign  is  in  amity  or  enmity  with  the  Crown 
of  Em^UitJ,  If  during  his  rcfidencc  here,  under  the  pro- 
reflion  of  the  Crown,  he  does  that  which  would  confli' 
tute  Trcafon  in  a  natural-born  Subjei^>,  he  roAy  be  dealt 
with  as  a  traitor,  i  Hul.  P.  C.  60.  So  alfo  if  he  refiJes 
here,  after  a  proclnmauon  of  »ar  ;  unlefs  be  openly  re- 
moves himfelf,  by  palling  to  his  own  Prince,  or  publicly 
renounces  the  King  of  £ng!and'%  protection,  which  is 
analogous  to  a  Hi^dathy  or  defiance ;  and  then,  under 
filch  circumHincei,  he  is  confidercd  as  an  enemy. 
1  llnl.P.  C.  92.  Thus  the  Marquis  Di  Gwyr<:»</,  a 
fnnil-  Papitl,  icliding  here,  duiipg  a  war,  under  the 
protcftion  of  Qneen  ^mit,  was  charged  with  holding  a 
traitorous  correipondence  with  France.  .And  two  Por- 
tugutfe  were  icdi^Ud  and  attainted  of  High  Treafon,  for 
joining  in  a  eonfpiracy  with  Dr.Lcf'tz  to  poifoo  Queen 
£!:x/t6tti>.  "J  Rep.  6:  Dy-  14+. 

If  an  Alien,  during  a  war  with  his  native  countr>', 
leaving  his  family  and  efTefls  here,  goes  home,  and  ad- 
heres to  the  King's  enemies,  for  the  purpofes  of  hofti- 
lity,  he  is  a  1'raitor ;  for  he  w.is  fettled  here,  and  his 
family  and  tKe&s  are  (lill  under  the  King's  protedion. 
1  Sali.  46  :  I  Ld.  Raym  iSi  :  Tof.  185.  186.  In  de- 
clarations of  war,  it  has  been  frequently  ufed  to  except, 
iind  t:ike  under  the  proteiHion  of  the  Crown,  fuch  refident 
Aliens  ai  demean  thcmtclves  dutifully,  and  neither  aFtft 
or  correfpond  with  the  enemy.  In  that  cafe,  they  arc 
upon  the  footing  of  Aliens  coming  here  by  licence 
or  fafe  condu^,  and  are  confidercd  as  alien  friends. 
Fcji.  185. 

If  an  Alien  is  charged  with  a  breach  of  his  natural 
allegiance,  he  may  give  aHenage  in  evidence,  for  he  is 
charged  with  a  breach  of  that  fpecies  of  allegiance* 
which  is  not  due  from  an  Alien.  4.  St.  7'r.  699,  700. 

Alien  merchants  arc  proiefted  by  the  Statute  Staple, 
in  cafe  of  a  u-ar.  whiHi  provides,  that  they  (hall  hare 
convenient  warning,  by  forty  days  proclamation,  or 
eighty  days  in  cafe  of  accident,  to  avoid  the  realm  ;  dor. 
ing  which  time,  they  may  be  dealt  with  as  traitors,  for 
any  tre.ifonabIc  aft;  if  after  that  time  they  refidc  and 
trade  here,  as  before,  they  may  be  either  treated  as 
alien  Enemies,  by  the  La^-  of  Nations,  or  as  Traitors 
by  the  law  of  the  lattd.  1  ///i/  P.C.  93,  94.  See  Mag. 
Cart,  c,  50:  Stat.  17  E.  i|  yf.  2.  .v.  a.i  ;,  17, 19,  ao. 

Subjefts  of  the  King  in  open  war  or  rchfllion,  are  not 
the  King's  Entmies,  but  Traitor* ;  ard  if  a  Siibjeft  join 
with  a  foreign  Enemy,  and  come  into  England  with  him, 
if  he  be  taken  prifoner,  he  IUjII  not  be  ranfomed  or 
proceeded  agiiinlt  as  an  Enemy,  but  ai  1  Traitor  to  the 
king  :  on  the  other  hand,  an  E^irmy  eomiivg  in  open 
hoAiiity  into  En^lafi  f,  and  t..kcri,  (hall  be  either  exe- 
cuted by  Martial  Law,  or  ranfomed;  for  he  cannot  be 
indited  of  Treafon,  bceaufe  he  never  wat  within  the  1i- 
geance  of  the  King.  3  11:7  Rtp-  6,  7  :  1  Hal. 
P,  C.  ICO. 

A  Natural-born  Sobjeft  cannot  abjure  his  aHegiancc, 
and  transfer  it  to  a  foreign  Prince.  Neither  can  any 
forfign  Prince,  by  naturalizing,  or  employing  a  Subjeft 
of  Great  Britain,  difTclvc  the  bond  of  allegiance  be- 
tween that  Swtjc^  and  the  Crown.  1  Comm.  369.  Tbit 


was  determined,  in  the  cafc  of  JEtttat  fHacdsiialdt  who 
was  born  in  Great  Briiaittt  but  educated  from  his  ctrly 
infancy  in  Frum:  \  and  being  appcnnted  commiflary  of 
the  French  troops  intended  for  ScctlanJ,  was  uken  pri- 
foner,  tried,  and  found  guilty  of  High  Trealbn.  Fefi. 
60  :  9  Sta.  7n.  585. 

It  is  a  qucltion,  whether  the  grneral  exemption  of 
AmbafTidors  from  the  cognizance  of  the  Municipal  Tri- 
bunal, extends  to  Treafou?  On  the  one  hand,  there  ii 
a  pofitive  breach  of  local  alieginnce ;  on  the  other,  an 
infringement  of  the  privilege  of  pcrfonal  inviolability, 
univcrfally  allowed  by  the  Law  of  Nations.  Ccie  main- 
tains, cliat  if  an  Ambai1>dor  commits  Treafon,  he  lofei 
the  privilege  and  dignity  of  an  AmbafTador,  as  unworthy 
of  (a  high  a  place,  and  may  be  punilhed  here,  as  an> 
other  private  Alien,  and  not  reminded  to  hh  Sovereign, 
but  of  couriffy.  4  J/i/t.  153.  Mof\  writers  agree  that  an 
AmbifTador,  confpiring  the  death  of  the  King,  or  rail- 
ing a  Rcbeliior,  may  be  punifhed  with  death.  But  it  it 
doubted,  whether  he  i*  obnoxious  to  punifhment  for 
bare  confpiracies  of  this  nature.  1  jL/l,  Re^.  iS^  : 
1  Halt  96,  97,  99. 

The  Bilhnp  ot  Rojfe^  AmbafTador  from  Mary  Quten  of 
Sc^tst  to  Eiizabtib,  was  committed  to  the  Totvfr,  as  a 
j  confederate  with  the  Duke  of  Norjhli,  for  correfponding 
i  with  ihe^foju/c  Minillry,  to  invade  the  kingdom;  he 
I  pleaded  bis  privilege,  and  afterwards,  having  made  a 
'  full  confeflion,  no  criminal   procefs   was  cominenced. 
I  I  Hal.  P.  C.  97 :   I  St.  Tri.  IOC.   But  he  was  after- 
!  wards  baniihed  the  country.    The  Spamfo  AmbafTador 
I  for  encouraging  Treafon,  and  the  Frtnth  Ambaffador 
I  for  confpiring  the  fame  Queen*s  death,  were  onlyrepri- 
j  mandcd.    Dodlor  Stoiy  was  condemned  and  execoced, 
I  but  he  uas  an  EngUjhman  by  birth,  and  therefore  could 
never  lhakc  off  his  natural  allegiance.  Dyr  298,  300  : 
3  ^/.JW.  775. 

I'rom  this  view  we  may  collet,  that  the  right  of  pro- 
ceeding againft  Ambafladors  for  Treafon,  in  the  ordi- 
nary courf<i  of  juflicc,  has  been  waved,  from  motives  of 
;  policy  and  prudence:  and  that  they  have  fcldom  been 
proceeded  againft  further  thsn  by  imprifonmenc,  feizing 
tbcir  paperi,  and  fending  them  home  in  cu!lody.  Ai 
was  done  in  the  cafe  of  Count  G^Uenhtrg  the  S-wedtJt 
Minifler  in  Gtwge  the  Second's  umc.  Ftji,  ifiy.  bee 
I  Comm.  254  :  Ward's  Law  cf  Katiotti* 

Biit,  according  to  the  Law  of  Nations,  it  feems  that 
the  Vniver/al  Jn-^ioiahiltiy  of  Ambafladofs  is  of  more 
confequcnce  than  the  puiiiihment  of  any  crime  that  may 
I  be  committed  by  them  ;  and  the  bcti  profclTors  of  this 
law  have  held,  thai  whatever  crime  Ambaftaiors  may 
commit,  whether  againit  the  pofitive  Munitip^I  Laiv  of 
the  land  where  they  refide,  or  againfl  the  genera)  Law 
of  nature,  though  it  may  be  right  to  treat  them  as  Ene- 
mies, that  is,  if  they  were  in  open  hortility,  yet  neither 
ought  more  violence  to  be  fhown  than  the  necclGty  of 
feli-dcfence  exactly  requires,  nor  can  they  ever  be  made 
fubjca  to  any  fort  of  judicial  procefi.  In  cafes  of  de- 
linquency an  Ambaflador  is  to  be  Aripped  of  his  func- 
tions, and  feiit  back  to  his  Mailer,  with  a  reqaeA  for  his 
punii]im.-nt ;  and  if  his  Mafter  refm'e,  he  makes  the 
art  his  own ;  and  the  Nations  are  then  in  a  ftate  of 
holl  lity.  Sec  ll'ard  cn  tb<  Laiv  cf  Natitfit,  where  this 
fubjca  is  ably  and  fully  treated.  It  miuA  be  undcrflood, 
that  the  above  applies  only  to  .AmbalTidors  reccined  ^i^d 
ati/i9^Udgtd  as  luch.  See  this  Did.  title  AmhaJfador. 
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m.  I.  The  fcrftTrcafon  dcfciibed  by  the  fat.  25 
£.  3.y?.5.  f.  z,  is,"  When  a  man  doth  cotDpafi  or  imagine 
thedeaih  of  cur  Lord  the  King,  of  our  I.ady  his  *iitcen, 
or  of  their  cloctl  Son  and  Heir." — Under  tliii  dclcrip- 
tion  it  is  held  that  a  Qocen  Regnant  (fuch  as  Queen  £V/- 
=i3(^.7iorQurcn  Anne^  w  ithin  the  words  of  the  art,  being 
invcllcd  with  royal  power,  and  entitled  10  the  allegiance 
of  hcrSubjcrts.  I  ILtl,  P.  C.  101  : — But  the  Hjfband  of 
luch  a  Queen  is  not  comprifed  within  ihcic  word;,  and 
therefore  no  Trcafoa  can  be  commiueJ  againft  him. 
3  Jrj},  7  :  I  lUi.  P.  C.  106. 

Though  the  compaflir.g  the  death  of  the  Queen  Con- 
fort  be  Trcafon,  tliis  mull  be  intended  during  the  mar- 
ri(;:c:  for  it  doih  not  extend  to  a  Q^ren  Dowager. 
And  the  eldcft  Son  and  Kerr  of  ths  King,  that  \s  liung,  is 
inteii  led  by  the  laid  adl,  though  he  was  not  the  firll  iion  ; 
but  i(  the  Ilcir  Apparent  to  the  Crown  be  a  colfatcral 
Heir,  he  is  not  within  the  liatute  ;  ror  is  a  confj.ifacy 
againlt  fuch  colSuttral  Heir,  Treafon  by  this  a^t.  3  laj}.  8. 

At  Common  Law,  compjUing  the  death  of  any  of  the 
Kin^^'s  children,  ard  declaring  It  by  overt  was  taken 
to  be  Treafon  ;  though  by  thi)  lUtutc  it  is  rcUrained  to 
<he  cidell  Son  and  Heir,  1  IJal  P.  C.  la?. 

The  King,  intended  by  the  »cl,  is  the  King  in  poffcf- 
.  Con,  without  any  rcfptCt  to  hii  tiilc  ;  for  it  U  held,  that 
a  King  fatia  and  not  dt  jurty  or  in  other  words  an 
Ufurpcr  th.4t  hath  got  poOrlHon  ot  the  Throne,  ia  a  King 
within  th.  meaning  of  the  Aatute ;  as  there  is  a  icnipo- 
rary  alic^-.iance  due  to  him  for  hit  adminillration  of  the 
Government,  and  temporary  protection  of  the  Public ; 
and  therefore  Trealbns  committed  againll  lUm-y  VI. 
were  p^iniihcd  under  Edivard  IV.,  though  all  the  Line 
of  Lan<aJ}tr  had  been  prcviouny  declared  Ufurperi  by 
A^  of  Farliatncnt.  But  the  mull  rightful  Heir  of  the 
Crcvn,  or  King  dt  Jure  and  not  dt faciei,  who  hach  never 
plenary  pofTelBon  of  the  Throne,  as  was  the  cufc  of 
the  Houfc  of  y^i  k  dgring  the  three  reigns  of  the  Line  of 
La'uojier^Xi  not  a  King  within  this  fl.itute,agBinft  whom 
Trcalons  may  be  committed.  3  Ivji.  7:  1  Hal.  P.C.  104. 
And  a  very  frnfibic  writer  on  the  Crown-Law  carries  the 
point  of  pofTcfrion  To  f^r,  that  he  holds,  that  a  King  out  of 
pcQcnioD  h  fu  far  from  having  any  right  to  our  allegi- 
ance, by  any  other  title  which  he  may  fet  up  againit  the 
King  in  being,  that  we  are  bound  by  the  duty  of  our 
allegiance  to  rcfirt  him.  Adoflrinc  which  he  grounds 
upon  the Jhit.  1 1  //'ff.  ?•  f.  i>  which  is  declaratory  of  the 
Common  Law,  and  pronounces  all  Subjcfts  cxcul'cd  from 
any  penalty,  or  forfeiture,  who  do  aflill  and  obey  a  King 
de  fa;}o.  I  iU'wk.  P.C.  i.  17.  Sh  I*— 18.  But  this 
feems,  fays  BlakjUnCt  to  be  confounding  all  notions  of 
right  3nd  wrong  ;  and  the  confcqucnce  wouM  be,  that 
when  Cronnvell  had  murdered  the  cider  Cbarttj,  and 
ufurpcd  the  I'mvcr  (though  not  the  Name)  of  King,  the 
People  were  bound  m  duty  to  hinder  the  Son*s  rellora- 
tinn  :  And  were  a  foreign  King  to  invadff  thii  kingdom, 
and  by  any  means  10  get  poflcHion  of  the  Crown,  (a  term, 
by  the  way,  of  very  loofc  and  in^lilliia  fignification,} 
ihe  Subjcft  would  be  bound  by  bis  allciiiar.cc  to  fight  for 
his  natural  Prince  to-day.  and  by  the  lamc  duty  of  alle- 
eiance  to  fight  againil  him  to. morrow.  The  true  dif- 
unflion  feemi  to  be,  that  the  Ihiuitc  of  Htnry  VII.  does 
by  no  meaas  command  any  cppofiiion  to  a  King  dcjurt; 
but  excufes  the  obedience  paid  to  a  King  difesl^.  Whea, 
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I  therefore,  an  Ufurper  is  m  poSelHon,  the  Subjci^  is  «x- 
I  cuied  ardjullificd  in  obeying  and  giving  him  aHilUncc: 
I  OEl'icr.wl'c,  under  an  Ufurpalian,  no  man  could  be  fafe. 
it  the  lawful  I'rincc  had  a  right  to  hang  him  for  obedi- 
ence 10  the  Powers  in  being,  as  the  Usurper  would  cer- 
lairly  do  for  difobcdience.  Nay,  fanhcr,  as  the  mafs  o( 
Pcopltf  are  imperttfl  jtidgcs  of  till-.-,  of  whicii  in  all  cifes 
peffcflion  Is  piima pifie  es'idcncc,  the  Law  compels  no 
mrin  TO  yirhl  obedience  to  that  Prince,  whofe  right  ii  by 
V.  1  rendered  uncertain  and  difpalablc,  till 

P;  think  fit  to  iiU'.rpafc  in  his  favour,  and 

tiv..:  .  .  i.:unus  cbim  :  And  therefore,  till  be  it 
cat)il<:d  to  fucU  ali<;giance  by  puflenion.  no  Treafoo  can 
bs  committed  agamtl  him.  La!l!y,  a  King  who  has  re- 
iigncd  his  Crown,  fucb  rclijjn^don  being  admitted  and 
r^tt^cd  in  Parliament,  is,  according  to  Halt^  no  longer 
the  oh'yA  of  Treafon.  1  Hal.  P.  C.  104.  And  liie  fame 
I  rcafon  hold^,  iri  cjfe  a  King  abd.catcs  the  Government  j 
Or,  by  ut^tions  fubverfive  of  the  Conltituiion,  virtually 
renounces  the  authority  which  he  claims  by  that  very 
Conltitution  :  Since,  when  the  fad  of  abdication  is  once 
cllablinied,  and  determined  by  the  proper  Judges,  the 
coiif^quence  iiecclUrily  follows,  that  the  Throne  u  there- 
by vacant,  and  he  i)  r.o  longer  King.  4  Cemm.  r.  6. 

Let  ui  next  fee,  what  is  comp^ITirg  or  imagining  the 
death  of  the  King,  iSc.  Thcfe  are  lynonymoo!  terms  ; 
the  word  ccmpnji  fignifying  the  purpofe  or  defign  of 
the  mind  or  niil.  And  not,  as  in  common  tpecch,  the 
carrying  fucb  delign  into  enc<5t.  1  Hal.  P.  C.  107.  And 
therefore,  it  has  been  held,  that  an  accidental  flroke, 
which  may  mortally  wound  the  Sovereign,  {trr  la/eriu- 
itium,  without  any  tr^itcrous  intent,  is  no  '!>eafon  ;  as 
was  the  cafe  of  Sir  li'ttlicr  TyrreL,  who,  by  the  command 
of  King  If'ilham  Rffuiy  ftiooting  at  a  hart,  the  arrow 
glanced  agaiud  a  tree,  and  kilted  the  King  upon  the  fpot. 
3  hji.  6.  6ui,  as  this  comp:ifling  or  imagination  is  an 
a£l  of  the  mind,  it  cannot  polTtbly  lall  under  any  judicial 
cognizance,  unlefs  it  be demonlhatcd  byfomcszrrf  {J.t. 
open)  aft  ;  and  thetcfore  it  i*  necelTary  that  there  ap- 
pear an  open  or  ovcti  ac^  of  a  more  full  and  explicit  ra- 
mre,  to  convift  the  Traitor  upon.  The  llatute  cxprefily 
requires,  that  the  accufed  **  Be  thereof,  upon  fuiHcient 
proof, attainted,  of  fomc  open  aft,  by  menot  his  own  con- 
dition." Thus,  to  provide  weapons  or  ammcnition  for 
the  purpofe  of  killing  the  Kin^,  is  held  to  be  3  palpable 
overt  aft  of  Treafon  in  imaginmg  his  death.  3  Inf.  12. 
To  confpire  to  imprifon  the  King  by  force,  and  move 
towards  it  by  aflembting  company,  is  an  overt  aft  of 
compafiinjj  the  King's  death  ;  for  all  force,  u^cd  to  the 
perfon  of  the  King,  in  its  confequence  may  t.:r.d  to  his 
death,  aed  ii  a  llrong  prcfiimptron  of  fomething  worfe 
intended  than  the  prcfcnt  force  by  fuch  as  have  fo  far 
thrown  off  their  bounden  doty  to  ihetr  So^'crcign;  ic 
being  an  old  obfcrvation,  thjt  there  is  gcnera'ly  but  a 
Ihoft  interval  bctveen  the  prifuns  and  the  graves  of 
Princes.  1  Hal.  P.C.  109.  'I'riere  ii  no  qccllion,  alfo, 
but  that  taking  any  neifjrcs  to  render  fuch  tretfonablc 
purpofcs  cti'cftual,  ai  affirabling  and  coofulti^g  on  the 
means  to  kill  the  King,  is  a  futHcient  overt  aft  of  High 
Treafon.  i  HmvU.  i*.  C.  ^.  17.  §  31  :  1  Hal.  P.  C. 
119. 

Mr.  Jufttce  Fcfier  lays  down  genehilly,  that  the  care 
the  L^w  hath  taken  for  the  perfbnal  I'afcty  of  the  King* 
^  F  is 
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15  not  confirci]  to  a^loni  or  attempts  of  the  more  flagi-  i 
nuu»  ktrj,  to  atTatHiiation  or  poift-n,  or  ether  attempts 
imotcniatcly  and  dirc^.ly  aimed  a:  his  life  :  It  it  extended 
[o  every  thing  wilfully  and  dcliheratrly  done  or  atiempt> 
ed>  whereby  nis  life  endangered,  fcji.  155. 

U  hkiii  bcert  adjud^td,  thM  he  who  intended  liy  force 
to  prescribe  10  tnc  King,  and  to  rcllrain  him  uf  his 
p9Acr,  dotb  iDicDd  to  deprive  h.m  of  hi^  Cniwn  and 
life  ;  ihn  if  a  man  be  ignorant  of  the  intention  of  thufc 
uho  take  up  arm>  againil  the  Kir<gr  if  he  Join  in  any 
aciion  wiih  them,  he  is  guilty  of  'I  reaf[>r\ ;  snd  that  the 
La.v  conftrueth  every  rctellicn  to  be  a  plot  againil  the 
King's  life»  and  a  depol'irg  him.  becaul'c  a  rebel  v^ould 
not  fufTcr  that  King  to  leign  a:id  live,  who  wiU  puniflt 
him  for  rebellion.  Mmt  Czo  :  2  Suii.  63, 

How  f^r  mere  uords.  fpolcfn  by  an  ir.dividuiil,  and 
not  relative  to  any  trcafonable  ad  tr  drftgnthen  in  agi> 
lation,  fliill  amount  to  Treafon,  hai  been  formerly  mai- 
ler of  dOLibt.  7Vo  inAanccs  occurred  in  the  reign  of 
£Jward  IV.  of  perfons  executed  lor  ttealonablc  woids  : 
The  one  a  citizrn  of  LiHJ:n,  who  faid  he  would  make  his  | 
Son  H;ir  of  ihc  Crown,  bcii:g  the  O^n  ol  the  huufc  in 
which  he  lived  ;  the  other  a  gentleman,  whofe  favourite 
Buck  the  King  killed  in  hunting,  whereupon  he  wiflied 
it,  horn  and  ail,  in  the  King's  belly.  Thefe  were 
efUemed  hard  cafcv ;  ard  the  Chief  Juflice  Markbam 
rather  chofe  to  leave  his  place  than  ailcnt  to  the  latter 
judgment,  i  Uai  P.C,  115. 

It  was  rciohcd  in  the  trial  of  the  Regicides,  that 
thcugh  a  man  cr.nnut  be  indicVd  of  High  i  teafon  for 
words  only,  yet  if  he  be  indicted  f'  r  compatltng  the 
King's  death,  thefc  wordt  may  be  bid  as  an  overt  a>^t,  to 
prove  that  he  compafiVd  the  death  cf  the  King  ;  and  to 
fupport  this  opinion,  the  cafe  of  a  perfon  was  cited  who 
was  indifted  of  Treafon,  «n«p  9  Cor.  I.,  for  that  he, 
being  the  King's  Subjed  at  Lijha,  ufed  thefe  words  : 
I  will  kill  the  Kifigi  [inHUfttiio  King  CbarUs,)  if  1  may 
come  to  him  ;"  and  afterwards  he  caire  into  Engltutd  for 
(hat  purpofe ;  and  two  merchants  proving  that  he  fpoke 
the  words,  for  that  hii  tiailcrout  intent,  and  the  wicked 
imagination  uf  his  heart  was  declared  by  thefe  words,  it 
was  held  to  be  High  Trcafoo  by  the  Common  Law,  and 
within  the  llaiute  of  the  25  Ed.  3.  r.  2  :  Cn.  Car.  242  : 
I  Ltv.  57. 

But  now  it  Teems  clearly  to  be  agreed,  that,  by  the 
Common  L.iw,  and  the  llatme  of  EaivarJ  III.,  uords 
fpoken  amount  only  to  a  High  Miidcmcfnor,  and  no 
Treafon  :  For  they  may  be  /poken  in  heat,  without  any 
intention  ;  or  be  millakcn,  perverted,  or  mifremembered 
by  the  hearers  :  their  meaning  depends  always  on  their 
connexion  with  other  word*,  and  thir.gs;  they  may  fig- 
nity  dilft-rcntly  even  accordii  g  to  the  tone  of  vuice  with 
whith  they  arc  delivered  ;  and  fometimes  ufencc  itfcif  ii 
more  exprrflive  than  any  dilcourfe.  As  tlicrelorc  there 
can  be  nothing  more  equivocal  and  ambiguous  than 
wcrd?)  it  would  ii'deed  be  unreafonable  to  make  them 
amount  to  High  Treafon.  And  accordingly,  in  ^Ctfr.  1  on 
a  reference  to  all  the  judgei,  concerning  Tome  very  atrO' 
cious  words  fpoken  by  onr  Pjntt  ihcy  certified  to  the 
King,  That  though  the  words  were  as  wicked  as 
might  be,  yet  they  were  no  Trcafon  ^  for,  unlefs  it  be 
by  fome  particular  flatute,  no  words  will  be  Treafon." 
CrcCar.  i25.%)ce  \  Hal.  P^C.  111— i2o;3ia — 322: 


Fop.  196—207.  From  whicb  autT)oriii\:i  it  miy  be  con- 
cluded, that  hare  wdrtii  are  not  overt  aCts  of  TreafoD, 
unlefs  tnicred  in  contemplation  of  fomc  trai'Croui  pur- 
pofe afluslly  on  foot  or  intended  ;  and  in  prbJecutitH  0/ it ; 
As  if  they  iir-:  attended  or  followed  by  a  confuliation, 
meeting,  or  any  a^,  then  they  will  be  evidence,  or  a 
cocfeffion  of  the  intent  of  luch  meeting,  confultaiioo, 
or  a£l. 

Ever  fince  the  Revolution,  u  has  brcn  the  conlbnt 
praflice,  wliere  apcifun*  by  treafonablo  difcouTles,  ha^ 
manifefted  .t  defign  to  murdi  r  or  depofe  the  King,  to 
convidt  him  upon  fucb  evidence.  And  Chief  Juliicc 
Helt  was  of  opinion,  that  exprels  words  were  ntK  necef* 
fary  to  convict  a  man  of  Hign  Treafon  ;  but  if,  from  the 
tenor  of  his  difcourfe,  the  Jury  were  fatiatied  he  wki 
engaged  in  a  defign  againft  the  King's  Me,  this  was 
fufiicicnt  toconvid  the  prifontr-  \Siatt  Trials  172. 

Jf  the  words  be  fct  down  in  writing,  ii  argues  more 
deliberate  intention  j  and  it  has  been  held  that  writing  is 
an  oven  aft  of  Treafon  ;  for  jhibtn  tji  ag<re.  But  cvea 
in  this  cafe  the  bare  wcrds  are  not  the  '1  rcafon,  but  the 
deliberate  aft  of  writing  them.  And  fuch  writing, 
though  unpubliihcd,  has  in  fome  arbitral  y  reigns  con- 
vifted  its  author  of  Treafon  ;  particularly  in  the  cafes  of 
one  Ptathar/i,  a  Clergyman,  fur  treafonablc  paOages  in  • 
fermon  never  preached  ;  and  of  AigtrKon  Sjaney,  for  fome 
papers  found  in  his  clofel ;  which,  had  they  been  plainly 
relative  to  any  previous  formed  dt  fignof  dethroning  or 
murdering  the  King,  might  doubilcft  have  been  pro- 
perly read  in  evidence  as  overt  aits  of  that  Treafon, 
which  was  fpccially  laid  in  the  indiftment.  Ft^tr  igsr. 
But  being  merely  fpcculauvc,  without  ary  intention  (fo 
far  as  appeared)  of  making  any  public  uic  of  them,  the 
convifting  the  authors  of  Treafon  upon  fuch  an  inluf- 
ficient  foundation  has  been  univcrfally  ditapproved, 
Peacbam  was  therefore  pardoned  ;  and  though  Sydaty  in- 
deed wai  executed,  yet  it  was  to  the  general  dilcontent 
of  ilic  Nation  ;  and  his  attainder  was  ulti-rwards  rcverfed 
by  Parliament.  There  was  titcn  no  manner  of  doubt, 
but  that  the  publication  of  fucb  a  trtfafonable  writing  was 
a  fufficicnt  overt  aft  of  I'reafon  at  the  Common  Law  ; 
though,  of  late,  even  that  has  been  queftioncd.  1  Hal* 
P.C.  118;  i  He'Vik.  P.  C  c.  17.  S^^*^S' 

2.  The  next  fpcci-.-*  of  Trcafon  to  be  confidcred  is. 
If  a  man  do  levy  »ar  agairll  our  Lord  the  King  in 
his  realm  '*  And  this  may  be  done  by  taking  arms, 
r.ot  only  to  dethrone  the  King,  but  under  pretence  to 
relorm  Religion  or  the  Law»,  or  to  remove  evil  Coun* 
fellors,  or  other  grievances,  whether  real  or  pretended. 
I  Ho'v.k.  P.  C  <  1;.  ^  25.  So  it  was  held,  in  the 
cafe  of  Lord'<S.  Gorden,  that  an  attempt,  by  intirtidation 
and  violence,  to  force  the  repeal  of  a  Law,  is  a  levying 
war  agaiolt  the  King,  and  lligh  Treafon.  Deu^L  ^yo. 
For  the  Law  does  not,  neither  can  it,  permit  any  private 
man,  or  fct  of  men,  to  interfere  forcibly  in  matters  of 
fuch  high  importance  ;  cfpccially  as  it  has  cflablilhed  a 
futticicnt  power,  for  ihefc  purpofcs,  in  the  High  Court 
ol  Parliament.  Neither  does  the  Conliitution  jufti/y 
any  private  or  particular  rcfiiiance,  for  private  or  par- 
ticular grievances;  though,  in  cafes  of  national  oppref- 
fion,  the  Nation  has  very  julhfiably  rifen  as  one  man» 
to  vindicate  the  original  contraft  fubfiiling  between  the 
King  and  hi«  People.    To  rclift  the  King's  forces,  by 

defending 


defntdtng  a  Caflte  againd  them,  is  a  levying  of  war ; 
and  fo  is  an  infurrcftion,  with  an  avowed  delign  to  pull 
down  d// inclofures,  a// brothels,  and  the  like  ;  the  uni- 
vcffality  of  the  dcfign  making  it  a  rclH-t!ion  againft  the 
State,  and  ufurpation  of  the  powers  of  Ciovcrnmcnt,  and 
an  infolent  invafion  of  the  King's  authoiity.  i  Hal. 
P.  C.  132.  But  a  tumult,  with  a  view  to  pull  down  a 
particular  houfe,  or  lay  open  a  particular  inclofiire, 
amounts  at  mod  to  a  Riot ;  this  being  no  gencial  defiance 
of  public  Government.  So,  if  two  Subjefts  quarrel  and 
levy  war  againll  each  other,  it  is  only  a  great  Riot  and 
Contempt,  and  noTresfon.  Thus  it  happened  between 
the  Earls  of  Hereford  and  Ghuctjirr,  in  20  EJivarJ  I., 
nho  railed  each  a  little  army,  and  committed  outrages 
upon  each  other's  lands,  burning  houfcs,  attended  uith 
the  lofs  of  many  lives  ;  yet  this  was  held  to  be  no  High 
'I  rcifon*  but  only  a  great  mifdcmcfnor.  t  Hal.  P.  C.  1 36. 

But  in  the  cafe  of  a  gre:it  riot  in  LonJon  by  the  Ap- 
prentices there,  fomc  whereof  being  impttfoned*  the  reft 
confpircd  to  kill  the  Lord  Mayor,  and  releafe  their 
comrades;  and.  in  order  to  it,  to  provide  themfelves 
with  armour,  by  breaking  open  two  houfcs  near  the 
7'txver  :  They  marched  with  a  cloak  on  a  pole,  inftead 
of  an  cnfign.  towarJs  the  Lord  Mayor^s  houfe;  and 
in  the  way,  meeting  with  cppolition  from  the  Sheriffs, 
rcfiftcd  them  :  This  was  held  levying  of  war,  and 
Trcafon.  Sii/.  35«. 

Thofe  who  make  an  inforreflion  in  order  to  rcdrcfs  a 
public  grievance,  whether  it  be  a  real  or  pretended  one, 
are  faid  10  levy  uar  againfb  the  King,  although  they 
have  no  dire£l  defign  againll  his  pcrlon ;  as  ihcy  are 
for  doing  that  by  pnvatc  authority,  which  he  by  public 
jiiftice  ought  to  do,  which  manifeflly  tends  to  a  rebellicn. 
For  example  ;  where  great  numbers  by  force  endeavour 
to  remove  certain  pcrfons  from  the  King,  or  to  lay 
violent  hands  on  a  Privy  Counfellor,  or  revenge  them- 
felves againft  a  Magiftrate  for  executing  his  ofhce,  or  to 
deliver  men  out  of  prifon,  expel  foreigner?,  or  to  reform 
the  Latv  of  Religion,  to  pulldown  al!  b.iwdy-houfcs,  to 
throw  down  all  inclofures  in  general,  But  where  a 

number  of  men  rife  to  remove  a  grievance  to  their  pii- 
vatc  intcrefl,  as  to  pull  do*n  a  particular  inclofure,  they 
arc  only  Rioters  ;  for  there  is  a  difTcrence  between  a 
pretence  that  is  public  aid  general,  and  one  that  \t  pri- 
vate and  particular.  3  /«/?.  9  :  //.  C.  14  :  JCtL  75  ; 
I  Hanvi.  P.  C.  c.  17.  §  z;. 

It  was  refolvcd  by  all  the  Judges  of  England,  in  the 
reign  of  King  Hemy  VIII.,  that  an  infurrtilion  againft 
theft^tutcof  Labourrrf,  frr  raifing  their  wages,  was  a 
levying  of  war  againll  the  King  ;  bccaufe  it  was  gene- 
rally agair.il  the  King's  Law,  and  the  ofTcnHeri  took 
upon  them  the  reformation  thereof.  Head.  Siatuiet, 
5-       '>o-  0"'y  '"^^       direftly  rebel  and 

take  up  nrms  ng.iinil  the  King,  but  alio  thofe  who  in  a 
violent  manner  wiihlland  hh  lawful  authority,  or  at- 
irmpt  to  reform  his  Government,  do  levy  war  againll 
him;  and  therefore,  to  hold  a  Fort  or  Ca!lle  againft 
the  King's  forces,  ftr  keep  together  armed  men  in  great 
numbers  againll  the  King's  exprefs  command,  have 
been  adjudged  a  levying  of  war,  and  Treafon.  But  thofe 
who  join  themfelves  to  rebels,  ^f-  for  fear  of  death, 
■nd  return  the  firft  opportunity,  arc  not  guilty  of  this 
offence.  3        10:  AV/.76. 


A  pcrfon  in  arms  w*i  fenl  for  by  fomc  of  the  Court 
from  the  King,  and  to  give  in  the  nnmci  ot  thofe  that 
were  armed  with  htm  :  but  he  refufid,  and  continued 
in  arms  in  his  houfe  ;  and  it  was  held  Treafon.  Alfo, 
where  one  went  with  a  troop  of  Captains  and  oilicrs  into 
icn.ton,  to  pray  help  of  the  City  to  fave  his  life,  and 
bring  him  to  Court  to  the  Queen,  though  there  waa  no 
intent  of  hurt  to  her,  wat  adjudged  Treafon;  and  in 
them  who  joined  with  him,  though  they  knew  nothing 
but  only  a  dilfcrencc  between  him  and  fome  Courtiers.  So 
if  any  man  ftiall  attempt  to  ftrengthen  himfelf  fo  far,  that 
the  Prince  cannot  refift  him.  E.o/' EJJex't  Cafe,  Moor(jxo. 

A  bare  confpiracy  to  levy  war  does  not  airiuuot  to  this 
fpccies  of  Treafon;  but,  if  particularly  pointed  at  the 
pcrfon  of  the  King  or  his  Government,  it  fails  within 
the  iirft,  of  compaHing  or  imagining  the  King's  death. 
3  hij}.  9  :  FojUr  211,213. 

By  the  Common  Law,  levying  war  againft  the  King 
was  Treafon  ;  But  as,  in  cafes  of  High  Treafon,  there 
muft  be  an  overt  itX,  theicfore  it  is  that  a  confpiracy,  or 
compafling  to  levy  war,  is  no  overt  ail,  unlefs  a  war  Is 
adually  levied  ;  though  if  a  war  is  uftually  levied,  then 
the  conlpirators  are  all  Traitors,  although  they  arc  not  in 
arms.  And  a  confpiracy  to  levy  war  will  be  evidence  of  an 
overt  aft  to  maintain  an  indiflmcnt  for  compafling  the 
King's  death  ;  but  if  the  indiftment  be  for  levying  war 
only,  proof  moll  be  made  that  a  war  was  levied,  to  bring 
the  oftender  under  this  claufe  of  the  ftatute.  3  lujl.  8,  9: 
H.  P.  C.  14.  If  two  or  more  confpire  to  levy  war,  and 
one  of  them  alone  raifcs  forces,  this  (hall  be  adjudged 
Treafon  in  all.  Dytr  98. 

5.  If  a  man  be  adherent  to  the  King's  enemies  in 
his  realm,  giving  to  tlicm  aid  and  comfott  in  the  realm, 
or  elfewhcre,"  he  is  alfo  declared  guilty  of  High  Trea- 
fon, This  muft  likcivile  b5  proved  by  fome  overt  atl, 
as  by  giving  them  intelligence,  by  fending  them  pro- 
vifions,  by  felling  them  arms,  by  treacheroufly  furren« 
deriiig  a  foitrefs,  or  the  like.  !ijl.  10.  Sending  in- 
telligence to  the  enemy  of  the  dtJlinations  and  dciigns 
of  this  Kingdom,  in  otder  to  allift  them  in  their  opt^ra- 
tions  againft  us,  or  in  defence  of  themfelves,  is  Htgh 
Treafon,  although  foch  correfpondencc  (houtd  be  inter- 
cepted. 1  Burr.  6jo.  So  fending  any  intcl!igencc  to 
the  enemy,  in  order  toferve  them  in  Hiapiug  their  attack 
or  defence,  though  its  objeft  be  to  dili'uide  them  from 
an  Jnvafion,  is  High  Treafon.  6  Ttrm  Ptft.  529, 

OiHcers  or  Soldiers  of  this  realm,  holding  corrcfpnid- 
cncc  with  any  rebel,  or  cnenjy  m  the  liing,  or  giving 
them  any  advice,  information  by  letter,  medagc,  isft. 
arc  declared  guilty  t  f  Treifon  by  Ji.it.  2  ii?  3  /Inn,  r.  20. 

By  Enemies  are  h*.rc  uiidcrilood  the  SubjcLl;  of  foreign 
Powers  with  whcm  are  at  open  war.  As  to  foreign 
Pirates  or  Robbers  v/ho  may  happen  to  invade  our  coalTi, 
without  any  open  hoftiliiies  between  their  nation  and  our 
own,  and  without  any  romtn'flion  from  .noy  Prince  or 
Slate  at  enmity  with  the  Crown  of  (ht.it  Jintfut:,  the 
j^iving  them  any  aftlilance  is  atfo  clcnrlv  I'rcafon  ;  cither 
in  the  light  of  adhering  to  the  p:]blic  enemies  of  the 
King  and  kingdom,  or  cllc  in  that  oJ  levying  war  againft 
his  Majcfty.  Fojltr  t\<).  And,  moft  liidifputably,  the 
I'.imc  atls  of  adherence  or  aid  which,  when  applied  to 
foreign  eocrries,  will  conflitutc  Treafon  under  this  branch 
of  the  llatuie,  will,  when  afforded  to  our  own  Fcliow- 
I  s  F  2     ■  fubjeas 
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fohjrfti  in  aAu&l  rebellion  ac  home,  amount  to  High 
Trcafoo,  under  the  defcnption  of  levying  war  againft 
the  King.  F^S.  ai6.  Bu?  to  rtUcve  a  rebel,  fled  out  of 
the  kmgtIo:ii,  ij  tjo  Trea.liin  ;  for  the  ftatute  ii  taken 

rtfici!'        ■     r  ;   ■.  ;  ,:n  cncmv  being 

alwj  and  one  wio 

0\vc:  1  Iftnvk. 

P.C.  ..  17.  5;t.    .'u,.!  utidcr  c'.fCu  n- 

fiincet  of  kiX^xiA  force  s  through  a  well- 

grounded  arp  ■'        ■  li'C  or  pcrfon, 

this  fcax  or  vcn  joining  *ith 

either  leb.:  m.  proviilcd  hs 

leavi .  .'.i.  ....        J,  I  a- uppor:uoity.  Fcj- 

Uf  2  : 

'1:.  r  iurrcndcr  of  the  King'*  Cr.iUes  or 

Forts,  j;.  i.-.c  Ciip!ait»»  iliercof,  to  the  King*s  eicmv, 
withm  iiie  realm  or  uitiioutt  for  rcivard.  SS{.  is  an  ad 
herir  K    -'j  ercinitrs-    A  Li<:utcn*nt  of  7rr/.iJrj/ 

)cc  .  out  of  Duh'.in  Citllc,  and  difcbarged 

fom   .  uhich  h^d  bcea  given  for  fccuring 

the  pc^t.  i  ar.j  .'^r  thi.<  he  was  auairttd  cf  High  Trea- 
fon  ifi  adhering  to  the  King**  encrntci.  35  //  S.  Ad- 
hering to  iKe  King's  cr.cmiei  out  of  the  realm  is  Trc afon; 
bat  fuch  adherence  out  of  the  re&lm  mull  be  alk'ged 
in  fome  place  in  Eh^UhJ.  3  Infl.  10  :  II.  P.  C.  i 
Dffr  3v|P,  310.  If  there  be  war  between  the  King  of 
EngJanJ  ard  Fm.ice,  tbol"  F.^.^li^h-atn  thai  live  in  France 
before  the  war,  and  Cfrttinu:  there  after,  are  not  merely 
Opon  that  account  adiicrctits  to  Ciic  King's  encraxi* 
to  be  guiUy  of  Treafon,  unlef)  thvy  aitually  aiErt  in 
fucK  war:  or  at  lead  refufc  to  r<:tu;n  into  E'i^laaJ  upon 
a  Privy  Siil.  or  on  Prod^matioo  and  nciici:  thereof; 
and  this  refufal  is  bu;  cvidrnce  of  ao  adhrrencc,  and  not 
fo  in  itfelf.  1  h'ele's  h'iji.  P.  C.  16;.  Adherir.g  to  the 
King's  encfT.ics  i»  an  adliering  agaiiill  him  :  ard  E-i^  'iju 
Suh;e£l«  joining  with  rebtl  Subjtili  of  the  Kitig'j  A  i^es, 
and  fighting  with  them  under  the  command  ot  an  sltca 
tTivmy  Pririce,  are  guiltv  of  Trcafcn  in  adhering  to  the 
King's  cnricies  :  So  crcifirig  la  a  (h  p  with  intent  to  de- 
liroy  the  K!ng*>  fti'ps,  wiihLut  doing  any  aft  of  holli'ity, 
is  &n  over:  xct  of  adhering,  com.'oning.  and  aiding  ;  for 
where  an  EM^UJcmca  lilis  Kimfclf  and  marches,  this  jj 
Treafon,  witnout  coming  to  ba::Ic  or  adaal  fighting. 
2  Scii.  634. 

By         33  Gn.  5  e  17,  called  the  TrAitersui  Cc' 
fftmdaiit  AQ,  it  wai  er^ficd,  that  if  any  perfon  rff  : 
in  Grtat  Br-taln  flio^iU,  during  the  v.„r  - 
either  on  i'i>  own  acccunc  or  on  acco- 
perfon  whatlotvcr,  fcuy.ii:!!,  p^i:jr-,  ;  , 
fo  doi-g.  for  the  ofc  of  '  " 
perfons  refident  Aitiiin  the 

saoce,  tlcru,  rrcn,  I«d,  cr  cc ,  >  .  > 

not  being  armi,  and  except  buttun»,  ou::icles,  j.ap^ned 
•■arcs,  leys,  ard  iiiokcts;  or  any  bank  noUj,  gold, 
or  filvcr;  or  any  provifioni  whatever,  or  anv  cU'iKin^ 
far  the  srmic*  or  flcetj  ;  or  any  leather  wiooght  or 
unwrought,  without  licence  frcaa  the  King  or  Privy 
Council,  he  fliall  be  guilty  cf  HziU  Trea/cH.  And  that 
every  BrU'ifh  Subjecl,  who  ihould  purchafV,  or  enter  inlo 
any  -  il  property  in /"rdae/, 

ihoui  I  -  n- 

^,  .    n  of  EJ^vat-d  III.,  was 

so:  tuil>  cuciul  ;3  tgcuiy  oitd  reduce  co  a  ccruiDiy  the 
7 


vag  w  notions  of  Trrafon  that  bad  formerly  prcva'Icd; 
but  the  ftatote  gce^  on  to  Qate,  that,  "  l^icauu-  other 
like  cafes  of  Trcafon  may  happen  in  time  ta  com, 
wn>ch  cannot  be  thought  of  nor  declared  at  prtlcot,  i(  is 
accorded,  that  if  any  ether  cafe  fuppofed  to  be  (  t<a<(hi, 
\vu\c\\  is  not  abjvc  fpecified,  rto:n  happen  before  acy 
Judge-  the  juiig-:  ihail  urry  ,  witlnwit  gtiin-  x  <  i  .  - 1 
of  the  1'rcalaa,  ttti  the  cajlc  be  Ihewcd  ar. 
fjre  the  King  and  hii  pArliiment,  whether 
judged  Trealon,  or  other  felony  ."  iir /. 
is  very  higti  in  his  encomioms  oo  ihc  great  wuuo-u  atxl 
care  of  the  Parliament,  in  thus  keeping  judge*  wiihto, 
the  proper  bound^  and  limits  of  this  a^l;  by  no:  buffering 
them  lu  run  out  ('jjmio  their  oah  opir.ims)  irio  conjlroc- 
tive  TreafuQi,  though  to  cjiles  that  feem  i  >  them  to  have 
a  like  parity  of  rcalon  ;  but  referving  them  to  the  deci- 
i  fion  of  ParliAmcnt.  This  is  a  great  tecuriiy  to  the  Pub* 
I  lie,  the  judges,  and  eren  this  facred  aa  itfe.t;  and 
Icavci  a  weighty  $n:mee:o  to  judges  to  be  careful  wid 
Bfi  fivtrh;ift  -  in  Intinj,  in  Tre*:cns  oy  coolUtiftion  or  in* 
:l  trecially  in  new  c^'e^  ih^t  have  not  becD 

r  ::!cd.    2.  Hcobferves,  that  as  the  au;hi>. 

n:  .  ._!,  of  thefc  ca/hs  mmjji  is  refervcd  to  the 

Kir.g  aoc  Parliament)  the  moll  regular  way  ;o  do  it  is 
by  a  new  declarative  act :  and  therefore  the  opinion  of 
any  one  or  cf  bctb  Houfei,  tooagh  of  very  refj^e^kable 
weight,  is  not  that  folemn  dcc^aratioa  rrfcrrtd  10  by 
this  aft,  as  the  only  criterion  for  judging  of  iuturc  Trca- 
fbns.  I  Hal.  P  C.  2^9  :  4  Ccxa.  e.  6. 

Many  tubtletiet  having  been  mp.de  ofe  of,  in  the  de« 
fence  of  fcver^I  perfbns  iad  cte-i  (it  High  Treafua  in 
1794,  (fee  title yar>-  IV.  i;)  toev^dc  the  meaDiag.direfk 
or  coofiru:\ite,  o^  the  above  rt.irurc,  25  £.  3  .  ^nJ  doubts 
being  cntcrtaji.t  row  far  (he  weds  of 

that  aft  were  -  ;:nt  ex^liiitneis,  to 

the  modern  ttc.    1   ukcriarii  tLe  Coofii. 

!  tution,  by  meaai  or  tumiLia^;.  alTLinlj.ies  of  the  People: 
('see  title  Ricr  I!:)  The  poblicacion  anddifperftonof  10. 
flaroroa:'  ■ .  -J  Ipccches,  againrl  all  the  branches 

of  the  i  ng  Increaiird  to  an  enormous  and 

^  vtrv  r,; .  .      *,vi:ii  unrcmiiied  induilr/,  «i 

■  V.  "  The  projed  of  ovcraw- 

I  '  M^bs  and  their  leaders, 

'td:  And,  nnaliy,  bii  Ma. 
'  b:sn  violently  atucked, 
;  r.  >rd  his  nerfon  put  in 
■   ;  e  f  ar- 

.^ature 

  -  c»p!ii!i 

-  u-AtJti:  z>  i.  iclaitve 
j  in  the  toree  preceding 

.■  the/ar.  36       3.  c.  7, 
>  the  tranfa^ons  jo!t  men- 
.  "iurirg  the  liic  ol  his  pre- 
'  rd  ot  the  next  Sclfion  of 

1'  f  tee  Crortn,  &all,  uiibia 

the  rca  m  or  wiLiiCut,  cciarai*.  imagine,  invent,  devife, 
or  ift'^d  death  or  dcrttirclion,  #r  <r;ir  /v*:*;/?  ^jrw  tentitag 
'<-'  ■  tnt  cr 

'  Suc- 
Ct..  ii  .  .  ■  .  ■  :i  lit 

AyU,  ho:;our>  Or  nadg-y  zmc  u<  uc  laif  eiul  CroA-o  of 

this 
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thU  Realm,  or  of  any  ciher  of  hii  <}ommions :  Or  to  Itvj 
nvar  againlt  his.  Majcfty.  his  Heirs,  and  Succenbrj  with- 
in this  Realm,  in  order,  by  force  or  confirainr,  to  com- 
pel him  or  them  10  chanj;e  hi»  or  their  mcifures  or 
Councils,  or  in  order  /e  fui  any  force  or  canJJrainr  upm^  or 
tti  inttmiJat!  or  eawifav,  DoTK  Houses,  or  cither 
House  of  PARLiAwiNr:  Or  to  move  or  ftir  any 
foreigner  with  (orce  to  in»adc  ihij  realm,  or  any  other 
of  his  Majelty's  dominions  ;  and  fuch  compaffirgi,  ts*c. 
fliall  exprefs,  uiicr,  or  declare,  by  p-Mtping  anj  printing 
cr  'writing,  or  by  any  overt  aa  or  dccC,"  the  cftcmlcr 
ihxW  be  darned  a  Traitor,  and  puniDifd  accordingly. 
The  bcnefiis  of  /tars.  7  tr.  3.  r.  3  :  7  Am.  (.it.  (fee 
;c/f.  V.  J,)  sre  referved  to  the  offenders;  and  the  aa 
does  not  extend  to  prevent  any  profecutions  at  Com- 
mon Law. 

5.  The  killing  of  the  King's  Chancellor,  Trcifurer, 
Jullices  of  either  Bench,  £^4,-.  declared  to  be  Trcaibn, 
relates  to  no  other  officers  of  State  heftdes  thofe  cxprefjly 
named  ;  and  to  thiim  only  when  ihcy  are  in  adual  t  xc- 
coiion  of  their  officei,  rcprefenting  the  pjrfon  of  the 
King,  ard  it  doih  not  extend  to  any  attempt  to  kill,  or 
wounding  them,  (s'c.  3  hs^'f.  i8»  38  :  IJ.  P.  C.  17.  The 
places  for  the  Jullices  to  do  their  ofBces,  are  the  Courts 
themfclves,  where  they  ufually,  or  by  adjournment,  fit 
for  ilifpatch  of  the  hufincfj  of  thrir  Courts.  1  f/u/e'j  Hiji. 
P.  C.  332.  See  titles  JuJgt:\  Prtvy  Ceumd. 

By  flat.  7  Ann.  f .  2 1 ,  it  is  made  High  Treafcn  to  flay 
any  of  the  Lords  of  Seffion  in  Seotlcnd^ox  Lords  of  juf. 
ticiriry,  fitting  in  judgment ;  or  to  counterfeit  the  King*s 
Seals  appointed  by  the  .*\aof  Union.  See  pz,Jl.  7. 

6.  It  is  a!fo  a  fpeciei  of  Trcafon,  under  this  Aatute 
2;  E.d.  \,  **  if  a  mjn  do  viuhte  thr  King's  Companion, 
or  the  King's  cldcll  D.iughter  unmarried,  or  tnr- VVifcof 
ttic  Kind's  cldcfV  Son  and  Heir."  IJy  the  King**  Com- 
panion is  meant  his  Wife  ;  and  by  viaiation  is  under- 
tloud  c^irnal  knowledge,  as  well  vvitliout  force  as  uith  il ; 
end  this  is  High  Treaion  in  both  parties,  if  both  be  con- 
fentir.g,  as  ionie  of  the  Wives  of  henry  VIU.  by 
fatal  experience  evinced.  The  plnin  intention  of  ihii 
Law  i$  to  guard  the  Blood  Royal  !rom  any  fufpiciun  of 
kafMrdy,  whcicby  the  ''^lcc^■l^IO^  to  '.hcCrnvn  -Tiiglit  be 
rcr^ercd  dL'r:i  rcafcn 
ejifcj,  ilif  L  .  it ;  for 

(o  vicl:tie  a    J  'o  be 

ncTrcalon.  3/.^/.  9.  Jiut  k  Jia.i  beca  rcJiaiked,  that  die 
iniUnccA  fpccitied  in  the  Aitutc  do  rot  prove  much  con- 
hftcncy  in  the  application  of  thi>  Ticalbn;  fur  there  is 
00  prorcaion  gii'rn  to  the  \Vi\ri  of  the  youvgcr  5on! 
of  the  Kin,»,  thcu}'.!i  '.Iirir  iiHir  tn'jP.  if-hfit  the  Crown 
bj'cre  the  .fine  cl  ih;  ^trr;  and  her 

th.i!.i:y  is  oidy  inv;  whilil  her 

children  would  be  t.'t  i.  .  ;  ...//.w.  f.  6,  v. 

The  cldert  Daughter  of  the  Kinp  is  fuch  a  Daughter 
as  ii  eldeft  not  married  at  th«  time  of  the  violation, 

i' h  will  be  Trcafiin,  ahhnugh  there  wai  nn  elder 
i;  ,  -t^r  than  her,  who  died  nitbout  iffac  ;  for  rthv 
L  c  c-dcr  alive  has  a  right  to  the  inhcrirancc  of  the 
Crown,  upon  failure  of  ifTue  male.  Violating  the  Queen'a 
pcifon,  was  High  Trcafon  a:  Common  Law,  by 
reafbn  it  d^fi'oycd  the  certainty  of  the  King's  ilfuc,  cnil 
<r:t.frqucntly  mifcd  contentloa  about  the  fucceCion. 
U.  /*.  C.  16. 


!     As  a  Qj«Q  Dowager  after  the  death  of  her  hatband, 
I  is  not  a  Queen  within  the  fbi'.ucc  ;  for  tbuugh  (ht  bears 
!  the  title,  and  bath  many  prerj^ativei  .-tnTsvcriug  (lie  dig- 
nity of  her  prrfun,  vet  fhe  is  no:  the  Kind's  Wife  or 
I  Companion;  So  a  Quceti  divorced  fr.>ni  the  King  a 
xiimt  la  a-.atrimsnii,  is  no  Qurcn  witl-in  this  aft,  although 
the  King  be  living ;  whtcli  was  the  cal'c  of  Queeo  Ka* 
iharine,  who,  after  twenty  years*  marriage  with  King^ 
Htnry  \'UL,  vvas  divorced  ttt^/a  ajittitatii.     1  fim!t*i 
Hij}.  P  C.  1 2+. 

7.  "  U  a  man  counterfeit  the  King's  Great  or  Privy 
Seal,"  this  is  alfo  High  Treafon.  But  if  a  man  takes 
I  wax  bearing  the  imprcfjion  of  the  Great  Seal  cff  from 
one  patent,  and  fives  it  to  another,  this  ii  held  to  be 
only  an  abufc  of  the  Seal,  and  not  a  coa.-tterfeiiing  of  it : 
as  was  the  caie  of  a  c«'rtain  Chaplain,  who  in  fuch  man* 
ncr  framed  a  dilpcnfation  for  n&n-;eftJeKe.  But  the 
knavilh  artifice  of  a  Lawyer  much  exceeded  this  of  the 
I  Divine.  One  of  the  Clerks  in  Chancery  glewed  together 
two  pieces  of  parchment ;  on  the  uppermolt  of  which 
he  ;vro:e  a  pitent,  10  which  he  regularly  obtained  the 
Gieat  Seal,  the  libel  going  thr.^ugh  both  the  Ikin*.  He 
then  dilTolved  the  cement  ^  and  taking  otf  the  written 
patent,  on  the  blank  flcin  wrote  a  freOi  patent,  of  a  dif- 
fcreiit  import  from  the  former,  and  publtlhcd  it  as  true, 
'  I'hts  was  held  no  counterfeiting  of  the  Great  Seal,  but 
only  a  great  mil'prifion  ;  and  Cole  motions  it  with  foras 
indignation,  that  the  patty  was  Itviag  at  that  day.  3 
16  :  4  Csmri.  c.  6. 

Counterfeiting  the  Ktng'9  Seat  was  Treafon  by  the 
Common  Law  ;  and  the Jlat,      Ed,  ^.jl.  5.  e.  z,  men- 
tion* only  tlic  Great  Seal  and  Privy  Sial ;  for  the  coun- 
I  icrfetting  of  the  Sign  Manual,  or  Privy  Signet,  is  not 
I  Treafon  within  that  aa,  hut  by Jiat.  1  Mmy,  Jl.  z.  e.  6, 
'  thofe  who  aid  and  confcnt  to  the  counterfeiting  of  the 
King's  Seal  aic  equally  guilty  with  the  aaors  :  Out  an 
intent  or  compaflliig  to  counterfeit  the  Great  .^al,  if  it 
be  not  aauall)  done,  is  not'I  reaion  ;  there  mull  be  an 
aAuil  counterfieiiing,  and  it  i>  to  be  gencMlly  like  the 
Kiaa's  Great  Seal.  3        15  :  5.  >>,  C.  3  :  //.  P.  C.  iZ, 
This  branch  of  the  iUtute  does  not  extend  to  the  niHxing 
the  Great  Seal  to  a  patent,  without  a  w^rr^rvt  for  fo  do- 
ing ;  nor  to  the  rsfing  any  tuing  out  of  a  patent,  ar.d 
adJing  new  matter  therein; -yet  this,  like  the  taking 
ofF  the  wax  imprtfTcd  by  the*  Great  Seal,  from  one  pa- 
tent, and  hxiiig  it  to  nnoiher,  thought  it  be  not  a  coiin- 
terfciiiog,  has  becti  aujadged  a  wiifuCinn  of  tlte  liighell 
degree:  And  a  perf.  n  guilty  cf  an  .-(Cl  of  this  nature, 
with  relation  to  a  commiirion  for  le/jiiij;  mcoey,  i^'^^., 
had  judgment  to  be  drawn  and  hanged.   2  //.  4 ; 
3  A/.  16  :   KsJ  So.    I'ill  a  new  Great  Seal  is  made, 
the  old  one  of  a  late  King,  b^ing  ufcd  and  employed  as 
i  fuch,  is  the  King'i  Seal  wiilin  the  Hatuie ;  notwith- 
I  flinding  its  vcrlnnce  in  the  infcripilnn,  purir:ii-.ure,  and 
■  otitcr  fubllir.iials  :  V\'hcn  an  old  Circai  Seal  is  bro!:en, 
I  thf  counterieiiing  of  that  Sc'J,  and  applying  it  to  an 
i'.fuumciit  of  that  date  vvlierrin  it  flood,  or  to  any  pa- 
icr.t,  t^c.  without  dcte,  ti  Treafon.     1  f/a/t*j  Uij}. 
P.  C,  177.    'I'he  adding  a  Ciowii  in  a  counterfeit 
Privy  Signet,  which  was  not  ia  the  true  ;  and  omijiing 
fomc  words  of  the  inrcription,  iiiid  irfcrting  others,  done 
purpolcly  to  make  a  little  difference,  aitcrj  not  the 
ofe,  but  it  is  High  Tirafon  ;  being  pubiifhcd  on  * 
feigned  patju:  10  be  true,  t.^r.   i  i/J.  P,  C,  tZ^, 
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8.  The  lift  fpecics  of  Trcafon  under  this  ftjiute,  ac- 
cording to  our  prefent  ditiHon,  is,  "Ha  man  counter- 
feit the  King's  money  ;  and  if  a  man  bring  fah'c  money 
into  the  rfalm  ccuntcrfeit  to  the  money  of  Efiglami, 
krowing  the  money  to  be  falfe.  to  merchandize  and 
make  payment  withal."  As  to  the  firft  branch,  coun- 
terfeiting the  King's  money  ;  this  is  Tieafon,  whether 
the  falfe  money  be  uttered  in  payment  ^^  nut.  Alfo.  if 
the  King's  own  mintcri  .liter  the  flar.d.ird  or  alloy  efla- 
bltlhed  by  Law,  it  is  Trcafon.  But  gold  and  filvcr 
money  only  arc  held  to  be  within  the  lUtute.  With  re- 
gard likewife  to  the  fecond  branch,  importing  foreign 
counterfeit  money,  in  order  to  utter  ic  here;  it  is  held 
that  uttering  it,  without  imponin;;  it.  is  not  within  the 
flatute.  1  HwiL-i  P.C.  c.  17.  ^  55.  Sec  this  Dictionary, 
title  Cp/«. 

Jf  J.  counterfeit  money,  and  another  vcnc  the  fame 
for  his  own  beneiit,  he  is  not  guilty  of  Trcifon;  for  ic 
is  only  a  cheat  and  niifdcmcfnor  in  him,  punilhabic  by 
fine  and  imprifonment :  But  if  one  counterfeit!:  the  King's 
money,  though  he  never  vcni^it,  this  i*  a  counierfi."iting, 
and  Treafon  within  the  tbtutc.  And  if  any  nun  doth 
counterfeit  the  lawful  coin  of  this  kingdom  in  a  great 
znearure,  but  with  lomc  variation  in  the  iroprctlion,  ^r- 
yet  it  is  counterfeiting  of  the  King's  money;  and  fhall 
not  evade  the  llatme.  i  HuU'i  Uifi.  P.  C  214,  21^. 

Falfe  money  broaght  into  this  kingdom,  counterfeited 
like  the  money  ot  Engl  ami »  muft  be  knowingly  brought 
over  from  fome  foreign  nation*  not  from  any  place  fub- 
jcfl  to  the  Crown  of  England  \  and  mutl  be  uttered  in 
payment.  3  hjl,  18.  Sec  title  Co^v. 

IV.  In  coNsrquEKCE  of  the  power,  not  indeed 
originally  granted  by  the  llatute  of  EJivarJ  Ml.,  but 
conftiiutionally  inherent  In  every  fubfet^uent  Parliament, 
(which  cannot  be  abridged  of  any  rights  by  the  a^l  of  a 
precedent  one.)  the  Legillature  was  extremely  liberal  in 
declaring  new  Treafons  in  the  unfortunntc  reign  of  King 
Richard  ll. ;  as,  particularly,  the  killing  of  an  Ambaf- 
fador  was  made  fo;  which  feems  to  be  founded  upon 
better  rcafon  than  the  multitude  of  other  points,  that  were 
then  llraii^cd  up  to  this  high  offence  :  The  moft  arbitral  y 
and  abfurd  of  all  which  was  by  the  J!at.  21  Ru.  z.  c.  3. 
*v  hich  made  the  bare  purpofe  and  intent  of  killing  or  dc- 
pofing  the  King,  wiihoot  any  overt  aA  to  demonltrate  it. 
High  Trcafon.  And  yet  fo  little  effefl  have  over- violent 
laws  to  prevent  any  crime,  that  within  two  years  after- 
wards  this  very  Prince  was  both  depofed  and  murdered. 
And  in  the  firll  ycir  of  his  fuccelTor'i  reign,  an  a5l  was 
p^ifTed,  reciting,  "  That  no  man  knew  how  he  ought  to 
bchas-e  himf^lr,  to  do,  fpcak,  or  fay,  for  doubt  of  fuch 
pains  of  Trcafan  :  And  thcr-.  forc  it  w;:s  accorded,  ll>at 
in  no  lime  to  come  any  Trtafon  be  jiidg.-d,  othervvifc 
than  was  ordained  by  the  Ihtuie  of  King  Edi'.arJ  the 
Third."  This  at  once  fwept  away  the  whole  load  of 
extravagant  Treafons  introduced  in  the  time  of  Richard 
the  Second.  $tat  1  Urn.  4  r.  10. 

Kut  afterward:,  between  the  reign  tit  Henry  |V.  and 
Queen  Mar-^,  and  particularly  in  the  bloody  reign  of 
Hittry  Vlll  ,  the  fpirit  of  inventing  new  and  llrangc 
Treasons  was  revived;  among  whiih  wc  may  reckon 
the  offences  of  dipping  money  ;  breaking  prifon  or  rcf- 
coe,  wncn  the  prifuner  iscommiited  for  Treafon  ;  born- 
ing  lK)uIts  to  extort  money,  Healing  cattle  by  U'cifb- 
4' 


[  mcn\   counterfeiting  foreign  coin;   wilful  pcifoning; 
execrations  agair.lt  the  King  :  c-tl!ing  him  opprobrious 
names  by  public  writing;  counterfeiting  the  Sign  Manual 
or  Signet ;  refuli.-.g  to  abjure  the  Pops: ;  deflowering,  or 
marrying  without  the  Royal  Liceiictr,  anyol  thcKiag'^ 
Children,  Sillers,  Auitts,  Nephews,  or  Nieces ;  bare  fo- 
licitacioa  of  the  chalUty  of  the  Queen  or  t'rinccfsj.or  ad- 
vances made  by  themfclves;  marrying  with  the  King, 
by  a  Womm  not  a  Virgin,  without  previuuHy  difcover- 
ing  to  him  fuch  her  unchaftc  life ;  judging  or  bthfuitig 
f  mantfeflcd  by  any  overt  act)  the  King  to  have  been  law- 
fully married  to  Anne  of  Ci'tx/ii  dcro^Jting  from  the 
King's  Royal  Style  and  Title ;  impu^,mng  his  Supre- 
macy ;  and  afrembltng  riotO!:ily  to  the  n'jmber  of  twelve, 
and  not  difperling  upon  Proclimaiion  :  All  which  new. 
fanijlcd  Tieafonji  were  to'.aiiy  ahrogaicd  by  the  jlat, 
I  2^lar.fi.  1.  c.  I,  which  opwC  more  redjced  ;ill  Treafons 
I  to  the  Handard  of  the  (latute  25  Ejw.  HI.   Since  which 
time,  though  the  Legillatiire  ha:  been  more  cautious  in 
c'reacirg  new  ofTrncc!  of  this  kind,  yet  the  number  has 
been  very  contidcrably  incrcafed ;  thcfe  new  Treafons 
may  be  compnfcd  under  rhree  bead;.    1.  Such  as  re- 
late to  Papift:.  Sec  that  ti'Ic. — z.  Such  as  relate  to  fal- 
fifying  the  Ce;/i  or  other  Rcyal  Sigr^turn.  Sec  title  Cetn, 
and  aits(,  Div.  7,  8  — 3.  Suc^t  as  are  created  for  the 
I  fccirrity  of  the  Protcflant  fuccelTioo  to  the  Throne  in  the 
Houfc  cf //B«rrr.  —  With  rcfpcfl  to  this  latter,  it  may 
,  be  neccfrary  to  fiatc  fomeih'ag  in  this  place,  in  addition 
j  to  what  is  faid  under  title  Kir.^  I. 
!      After  the  Aft  of  Settlement  {J}at.  izl£  15^.3.^.1,) 
I  was  made,  for  transferring  the  Crown  to  the  illuftrious 
Houfc  of  liamvtr,  it  was  ena^cd  by  Jtat.  13  iff  14  W.  3, 
c.  3,  chat  the  pretended  Prince  of  Wain,  who  was  then 
I  thirteen  years  of  age,  and  bad  aifumcd  the  title  of  King 
I  'Jatntt  IIJ.,  Ihould  be  attainted  of  i^igh  Treafon  ;  and 
It  was  made  High  Treafon  for  any  of  the  King's  Sub- 
jt-fls,  by  Icilcii,  mcffage;,  or  otherwife,  to  hold  corre- 
;  IponJer.cc  v^ith  him,  or  an)*  pcrfon  employed  by  him.  or 
to  TL  tnic  any  money  for  his  ulV,  knowing  the  fame  to  be 
for  his  fervicc.— ^nd  by  Jiat.  17  GVs.  2.<-.  39,  it  was 
enabled,  that  if  any  of  the  Sons  of  the  Pretender  fliould 
land  or  attempt  to  l.ind  in  this  kingdom,  or  be  found  ia 
iheat  Britain,  or  Jftiandt  or  any  of  the  dominions  be- 
longing to  the  fame,  he  (hould  hi  judged  attainted  of 
High  Treafon,  and  fuffer  the  pains  thereof.    And  to 
correfpond  with  them,  or  to  remit  money  for  their  ufe, 
was  made  High  Treafon  in  the  fame  manner  as  it  waa 
to  correfpond  with  the  father.    By  /la:.  1  Ann.  Ji.  2. 
f.  17,  if  any  perfon  lhall  endeavour  to  deprive  or  hinder 
any  perfon,  being  the  next  in  fuccellton  to  the  Crown, 
.  according  to  the  limitations  of  the  Aft  of  Settlement, 
from  fucceeding  to  the  Crown,  and  Otall  mificiouAy  .nut 
I  difcftly  attempt  the  fame  by  any  overt  aft,  fuch  o^ence 
[  (hall  be  High  TVeaion.— Ann  by  Jiat.  6  Airn.  c.  7,  i(  any 
I  perton  fh^ll  mslicioufly.  adviicdly,  and  direftly,  by  wrii. 
j  )"g     prititiiig,  miinii*!)  ar.d  afHrm,  chatany  otitcr  per- 
I  fon  h.ith  any  right  or  .itle  to  the  Crown  tif  thi»  realm,, 
I  otherwife  than  according  to  the  Aft  of  Seiilrment ;  or 
I  that  the  Kings  of  this  rcjim,  with  the  authority  of  Par- 
I  tiarncnt,  arc  not  able  to  nu!;c  Laws  and  Statutes^  to  bind 
j  the  Crown,  and  the  Defktnt  thereof ;  fuch  perfoo  ihall  be 
guilty  of  High  Treafon.   This  offence  (or  indeed  main- 
taining thiidoftrinc  in  any  wife,  that  the  King  and  Par- 
I  liamcni  cannot  limit  the  Crown)  was  cnce  bviore  made 
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H'ig>i  Trcafon.  >>)' flat.  ij^/Zs:  c  i  during  the  life  of 
th»t  Princcft.  And  alter  her  deceaie  it  continued  a  high 
tDifdemefnor.  pu.iifhihlc  with  forfeiture  of  good)  and 
chattels,  even  in  the  moll  flotirilhing  rra  of  ioddcafiblc 
hereditary  rij^ht  and  jure  Jlvino  fucceffiun.  But  it  was 
ag.iin  TMlcd  into  High  rreaibn,  by  the  Ili;ute  of  .^/rn/ 
before  •mentioned,  zi  the  time  of  a  projeded  invahon  in 
favour  of  the  then  Prctcr»der;  and  upon  this  ftatutc  one 
Maithetvtt  3  printer,  was  convifled  &nd  executed  in 
1719,  for  printing  a  tre-ifonable  pamphlet  intitied  f  'ex 
fiptiii  %vx  Dti.  4  Ccnm  e.  6. 

V.  I.  Tiiouc  H  the  ofTrnce  of  Treafon  is  not  within 
the  letter  of  the  commifRon  of  Jullicrs  of  the  Peace,  yet 
becaul'e  it  is  ag^inlt  the  pence  of  the  King  and  of  the 
Realm,  any  Jj0ice  may  upon  his  own  knnwtcdgc,  or 
the  complaint  of  othrri,  caufe  any  perfon  to  be  appre- 
hended, and  commit  iiim  to  prifon.  And  the  Jutltcc 
may  lake  the  examination  of  the  perfon  apprehended, 
anti  the  information  of  thofc  who  can  give  inatrrial  evi- 
dence againfl  him.  and  put  the  fame  in  writing,  and  alfo 
bind  over  thole,  who  van  give  any  material  evidence,  to 
the  Juftices  of  Oyer  and  Terminer,  or  Gaol- delivery;  ai,d 
certify  the  proceedings  to  that  Court  where  he  binds  ever 
the  informers.  2  Haivk.  P.  C.  c.  8.  Sec  title  JuJiUn  of 
tb€  Ptace. 

A  Jullice  having  no  power  to  bail  the  offender,  mud 
commit  him  :  and  it  may  be  advifable  to  fend  an  account 
immediately  to  one  of  the  Secretaries  of  State.  TheCouri 
of  King's  Bench,  having  power  to  bail  in  all  cafes  what 
foever,  may  admit  a  perlon  to  bail  for  Treal'on  dore 
upon  the  High  Seas :  or  a  perfon  committed  for  High 
Treafon  generally,  if  foor  tfznm  have  elapfed,  and  no 
profecution  commenced. //is/;  83  :  tStra.i.  Thecommit- 
mcnt  may  be  for  High  Treafon  generally  ;  and  it  is  not 
DCcefTary  to  exprefs  the  overt  a^  in  the  warrant. 

The  regular  and  legal  way  of  proceeding  in  cafes  of 
Treafon,  and  mifprifion  of  Treafon,  is  by  indictment. 
An  Information  cannot  be  brought  in  capital  cafes,  nor 
for  mifprilion  of  Treafon.  Anciently  an  appeal  of  High 
Treafon,  by  one  Subjei\  againll  another,  wa^  permitted 
in  the  Courts  of  Commun  Liw,  and  in  Parliament ;  and 
if  committed  beyond  the  Scas,  in  the  Court  of  the  High 
Conftable  and  Marlhal.  Sec  title  Apfeal. — And  as  to 
proceedings  by  Imf>eacbmtnt,  fee  that  title. 

I By  the  Commtm  Law,  no  Grand  Juror:  can  indiA  any 
offence  tvhaifoever,  which  does  not  arife  within  the  limits 
of  the  precinfts  for  wfiicb  they  arc  returned;  therefore 
ihey  are  in.ihlcd,  by  fcveral  ftaiutr s,  to  inquire  of  Trea- 
fons  committed  out  of  the  county,  bee  title  Jndiihntni  II. 
Offender!  guilty  of  High  Treafon  by  being  concehicd 
in  the  rebellion  in  the  ftrlt  year  of  King  Qto.  1.  were  to 
be  tried  before  fuch  Commifltoncrs  of  Oyer  and  Termi- 
ner and  Gaol-deltvery,  and  tn  fucb  counry  as  hit  Majrily 
by  ary  Commillion  under  the  Great  Scat  fhould  appoint, 
by  lawful  men  of  the  fame  county,  as  if  the  fact  had  been 
there  cummiited  :  This  extended  only  to  perfons  a£\uaily 
in  arms  Stat  1  OVff.  i.  c  33. 
The  Venue,  or  place  laid  in  the  indiAment  where  the 
offence  wai  conunttted,  mull  generally  be  laid  in  that 
county  where  ibc  offence  was  aflually  commiiced,  onlcfs 
a  ftaiute  giv^  5  a  power  to  the  contrary.  If  Treafon  is 
committed  in  fevcral  counties,  the  Venue  may  be  hid  io 


mitted  out  of  the  realm,  the  Venue  may  bs  laid  in  any 
county  w  ithin  the  realm,  where  the  i  realcn  is  appuinled 
to  be  inquired  into.  See  title  IndUhutnt. 

If^aiti  is  within  the  kingdom  of  England  But  if  any 
Treafon  refpcding  the  Coin  ts  commuted  in  //Wrj,  the 
Vcntic  may  be  changed  to  the  next  adjoining  county  in 
Ettglandy  where  the  King's  Wriu  run.  2  N.iwi.  P.  C. 
c.  25.  v-  41.  6ee /far.  ib  H.  8.  c  6.  In  ChtdUyi  cafe, 
who  was  indiiUd  for  Petit  Treafon,  ic  was  doubled  whe- 
ther a  (trttorari  lay  it>  remove  the  iodiiiment  from  the 
Grand  SelTions  at  Angltfta  inti  an  adjoiiing  county. 
Cro.  Car.  331.  But  it  teems  a  c/rficran  may  iliuc  for  a 
fpecial  purpofc,  as  to  quaih  the  indictment  for  infuiHcien- 
cy  ;.  or  to  plead  a  pardon  ;  but  not  as  to  trial  of  the  fa^, 
but  It  mufl  be  frnt  down  by  mitiimtu.  1  HaU  P.  C  158. 

By  y?a/.  7  Ann-  c.  21,  if  1  renfon  is  committed  by  any 
native  of  Seet/and,  upon  the  Hii>h  Srat,  or  in  any  ptace 
out  of  the  realm  of  Great  Critaifi,  it  m.'iy  be  inquired  of 
in  any  (hire  or  county,  that  is  afligned  by  the  commif- 
fion.  Therefore  the  Venue  may  be  laid  in  fuch  county, 
as  if  the  Treafon  was  actually  committed  there. 

Tiih /iat.  7  Ana.  c.  2 1 ,  alfo  enabled,  that  the  crimes 
of  High  Treafon,  and  MiTprifion  of  Treafon,  (hall  be  ex- 
a^ly  the  fame  in  Enpland  and  Scot/and :  and  that  no  afts 
in  Scat/and  (except  {faying  the  Lord^  of  SeflTion,  tjfc.  fee 
antff  Otv.  (halt  be  conitrucd  Hi^h  Treafon  in  Sfnt/aHJ, 
which  are  not  High  Treafon  in  England.  And  all  per- 
fons  profecuted  in  ScaUnd  for  High  t  reafon,  or  Ivlilpri- 
fion  of  I'reafon,  thai!  be  tried  by  a  Jury,  and  in  tlie  fame 
manner  as  if  they  had  been  profecuted  for  the  far;':  crime 
in  England ■ 

It  nas  been  refolved,  that  if  Treafon  is  committed  in 
Inland,  it  may  be  laid  and  tried  in  EifgJarrd,  in  purfu- 
ance  of  Jlat.  35  Htn.  H.  r.  2  :  1  Sia.  In,  1H9.  In  th& 
cafe  of  Lord  Matgmrft  the  Venue  was  hid  in  MiddUfixt 
though  the  war  was  Ic-ied  againll  the  King  in  Inland, 
I  5/.  TV.  950.   But  fee  title  inlaid. 

I'hc  Indii;:tment  mutt  be  drawn  with  great  form  and 
accuracy  :  For  there  can  be  no  convidion  of  Treafon, 
where  the  crime  is  not  formally  laid,  even  though  the 
fail*  charged  -imoum  to  T.-c;ifon.  2  Sta.  Tri.  Sc8.  809. 
The  day  iatd  in  the  indi^ntcnt  is  circumftance  and  furm 
only,  and  not  material  in  point  of  proof.  Therefore  the 
Jury  arc  not  boiind  to  find  the  defendant  guilty  on  tha& 
p-ir;ii:uhr  day;  but  may  £nj  the  i'leafon  to  be  committed 
cither  before  or  after  the  time  laid.  3  inji.  230:  Ktlj.  16. 

There  muft  be  a  fpecific  charge  of  Trcaion.  And 
fincc  the  tralterous  intent  is  the  Gift  of  the  indi^meni, 
the  Treafon  muit  be  laid  to  have  been  committcj  trai. 
tcroufly  ;  this  word  bein^  iodilpcrfobly  requihle.  It  the 
charge  is  for  comp^lTing  the  King's  death,  the  words  of 
the  Jlat.  25  Ed.  3.  (or  jlat.  36  do.  3.  as  the  calc  may  bc^ 
mull  be  Arictiy  purfucd.  The  inGictment  mull  charge, 
that  the  defendant  did  traiterouHy  coopals  and  imagine. 
And  then  proceed  to  lay  the  t'cveral  overt  a^ts,  as 
the  means  employed  for  executing  his  traiterous  pur> 
pofes.  Levying  aar  may  be  chirj^cd  as  a  dillin^  (pe- 
des of  Treafon,  acco-d;ng  to  tite  ilatute  ;  oi  it  may  be 
laid  as  an  overt  act  of  compelling. 

There  mud  be  an  oven  ad  UiJ.  It  is  not  nrcefTary 
that  the  oven  ztX  b;  laid  to  have  been  committed  irat- 
teroufly,  becsul'e  that  is  not  the  offence  ^  hue  if  tiie 
'I'reafon  confiAs  not  in  the  intention,  but  in  the  acl,  aa 
levying  war,  then  it  muft  be  laid  to  have  been  done 
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trattcroully.  Cranhura's  Cafit  2  SaM.  633.  It  has  been 
doubteJ,  whether  an  overt  afk  U  rcquircU  for  any  other 
fprcK'i,  except  that  of  compaTing  or  imigining  the 
King's  dcith  ;  but  fince  the  wt^rdi  of  Jfat.  £iiw.  3- 
«*  and  thcrco*'  be  provab!/  aitAinccd  by  owcrt  ail,*' 
relite  to  3II  the  Trearuna,  an  overt  is  required  for 
each.  5  Sta.  Tri.  a  I  :  2  SnH.  634. 

Thoji:h  .1  rptrciiic  ovoft  ail  rcull  be  allcped,  yci  it  U 
not  ncccifiry  that  the  Mhole  detail  or  evidence  intended 
to  be  given  fhould  be  fet  forth  ;  it  ii  fufitcicnc  t!ut  the 
<hargc  be  reduced  to  a  resibnahtc  certainty,  fo  tliat  t!ic 
defendant  be  apprifed  of  it5  nature.  Neither  i$  it  nj- 
ceiTary  to  prove  the  overt  ail  comm-iicd  on  the  pa.ru- 
cular  day  Uid.  Fcjhr  19  p  9        Tn.  607. 

A$  there  mult  be  an  overt  aH  laid,  <o  that  which  ii 
laid  mull  be  proved ;  for  if  another  a't  thaa  what  wai 
laid  was  fuflicicnt,  the  prifbncr  would  never  be  provi'lcd 
to  maLc  hit  defence.  But  if  mc:rc  thiin  one  are  laid, 
the  proof  uf anyone  will  maintain  ihe  imJi^ment.  AKo 
if  one  overt  ad  is  proved.  ottiL-rs  may  be  given  in  rvi 
dencc  to  aggravate  tiie  crime,  aod  render  it  more  pro- 
bable. 1  Halt  P.C.  ill,  izz. 

It  hai  been  fa\d  that  fincc  every  overt  afl  of  com- 
pafTing  is  tranlitory,  it  may  be  proved  in  a  different 
county  from  where  the  Treafon  is  laid.  Ke/.  15.  But  in 
Lajer'i  cafe.  Chief  Jufticc /'ra//  laid  it  down  a?  clear 
Law,  that  there  mull  be  an  overt  a^t  proved  in  ttie 
county  where  the  indiflnient  u  laid  ;  and  that  then  the 
defi-ndani  mny  be  charged  with  any  overt  ail  of  the  f^me 
fptfcies  cf  Treafon*  in  any  county  whatloevcr.  6  Sfa/e 
Triah  519. 

Ti)C  compafHng  is  coofidered  as  theTreafon,  and  the 
overt  aflas  the  method  of  cfFedling  tt.  —  As  to  what  ftiill 
be  confidered  as  znc^jert  aft,  lee  generally  ov/r  III.  1. 

In  IndidUnsnts  upon  the  ctaul'c  of  the  Hatutc  fur  levy, 
ing  war,  %vhith  Sir  Maithmj  HaU  culU  an  obfcure  claufe. 
It  is  not  neccif.iry  to  lay  the  day  wuh  pTccihoii,  q  Stn. 
7ri.  ^50.  IIji  there  mull  be  an  overt  att  flicwn  in  the 
indictment,  upon  which  the  Court  may  judge  upon  the 
quellion  of  fatfl,  whether  war  is  hvit'd  or  conlpircd. 
And  this  is  ufually  done  by  fetting  forih*  that  the  in- 
furgents  were  arrayed  in  a  warlike  manner,  were  arm<d> 
cr  were  confptring  to  procure  armi  for  the  purpofe  of 
arming  thcmlVIves.  l  /V«/.  316,  HurJing^j  Cti/e. 

2.  If  the  Defendant  is  in  cullody  before  the  finding 
of  the  Indiflmcnt.  the  nrxt  (Icp  is  the  arraignment. 
But  if  he  abfconds  or  fccretc>  himfclf,  ftill  an  indiflment 
may  be  preferred  againtl  him  in  his  nbfcncc  ;  and  if  it  is 
found,  procefs  ilTues  to  bring  him  into  Court. 

The  firft  procefi  ii  a  Cafias,  At  Common  Law,  in 
cafes  of  Trcafon,  there  was  but  one  Cii/>stiJi  and  as  this 
has  not  been  altered  by  flatute.  upon  a  xct  e/1  iKifntuj 
reiiirncd,  zv\  txigffn  ii  awarded,  in  order  to  proceed  to 
oulUvvry.  zHtJeF.C.  194,. 

But  if  the  indiAment  is  originally  lalcen  in  the  King's 
Bench,  xticjiat.  6  Her..  6  r.  1,  fpecially  provides,  that 
before  any  exigent  awarded,  the  Court  fliall  iiTue  a  fapims 
to  the  Sheriff  of  the  county  where  the  indi£lmct.t  is 
usken,  and  ar.olh'.r  to  the  SticrifT  of  thit  county  where 
the  defendant  is  natncJ  in  the  indiiTlmcr!,  having  fix 
weeks'  time  or  more  before  the  return  ;  and  after  tbcfc 
writs  returned,  the  txi^tn:  to  iSue  as  before,  t  Halt 
P.  C.  155. 


I     A  racial  and  cxigtrj  may  \([<tt  agatnfl  a  Lord  of  Par> 
I  liament ;  although,  in  civil  cafes,  they  cannot.  2  Halt 
P.C.  199. 

If  the  ofTeodcr  Is  out  of  the  realm,  the  procefs  ii  of 
I  the  fame  ciTed  u  if  he  was  relideni  in  the  realm.  Cms. 
Otg.  tit.  InJiSmtntt  p,  $13. 

The  ptintfhmcnt  tor  Oijrhwric't,  ctywi  indi^lments  for 
r    ■  ■  '  i  n  in  civil  ac- 

I  :  '  tt  to  a  coo- 

I  ■  .   -     t;cd  in  the  in- 

diaiitcci,  OS  mu.:ij  mk  u  uis  oiicuOci  was  found  guilty 
'  by  his  toontry.  Set  title  Ojit/^iwr. 

'  '  ■      .  I ,  '     one  year  after 

•■  limii-W  to  the 

1^  :  ^ :  inJli'tmcni, 

:utcd. 

By  I  i.  in  the 

'  y?fl/.  2^  ...  :  .      .  of  the 

Treafoiion  ui  prcoii,  and  not  upon  pre* 

1  fumpiions  or  1;  i  t!ir  word  aHainuJ  necef- 

[  !  ■  '  .  '  ■  .-'ocecded  aj;iib(l  and 

:  Law  ;  wherefore,  if 
I  ^  :  the  King,  or  be  put 

'  to  Jcatli  art  ur^ni),  or  by  4W..ti:^i  Law,  and  be  not  at- 
.  tainted  of  Treafor,  according  to  the  Common  Law,  he 
■  forfeitj  nothing  ;  for  which  ciufe  fome  p^rloQS,  killed  ia 
I  open  rebellion  agaii.tl  the  King,  have  been  attainted  by 
I  Afl  of  Parliament.  3/^.12. 

The  ncAt  proceeding  is  the  arraignmsni,  but  previous 
,  to  this,  «nd  the  trial,  the  prifoact  Is  entitled  to  many 
,  important  prtvi!i'g<fs,  conferred  upon  him  by  the  ftaiu 
I  7  Will.  3.  5  :  7  Jnn.  {.  21  ;  which  arc  the  llandard 
'  for  regulating  trills,  in  cafes  af  Treafon  and  Miipriuon. 
By  thenar.  7  if'\  3.  c.  3,  which  extend*  to  all  cafes 
of  High  Treafon,  whereby  corrupt  on  of  blood  may 
enfue,  (except  Tieifon  in  counteifriting  the  King's 
Coin  or  Seals.)  or  Mlfprifion  of  fuch  Trciloo,  il  is 
cnaAed,  Firfi,  That  no  pcrfon  lhalt  be  tried  for  an/ 
fuch  Treafon,  except  an  attempt  to  afiaflinate  the  King, 
unlefs  the  indi^nient  be  found  ftiihia  three  years  after 
the  t  fFcnce  commuted  :  Sext,  That  the  prifoner  lhall 
h.'xvc  a  copy  of  the  iDdi^ment,  (which  includes  the  cap* 
lion,)  but  nut  the  namet  of  the  witnclTef,  hve  days  at 
leafl  before  the  trial ;  that  ii,  upon  the  true  conUruAion 
of  the  ad,  before  his  arraignment;  for  Chen  is  bis  time 
to  take  any  exceptions  thereto,  by  way  of  plea  or  de- 
murrer. See  Ftj}.  229.  230  :  Dcug.  590.  Thtrdly^  That 
he  fhal!  alto  have  a  copy  of  the  panel  or  jurors  two  days 
before  his  trial :  And.  Lijllj^  that  he  fhall  ha^e  the  faoit 
compnlfive  proce(s  to  bring  in  his  wiioefrci  for  him,  a» 
was  ufoal  to  compel  tncir  appearance  agair-ll  him.  And, 
by  fict.  7  Ann.  f .  2 1 ,  (which  did  not  take  place  till  after 
thcdiceafcof  the  late  Pretender,)  all  perfoni, indi^Wd 
for  High  Treafon  or  Mifprifion  thereof,  (lull  ha^e.  not 
only  a  copy  ul  the  ir.diiflmcnt,  but  a  lifl  ot  all  U  e  H'.-m.'Jr 
10  be  produced,  and  of  i^ic  Jurcri  impanelled,  with  trie' 
profeliions  and  placej  of  abode,  delivered  to  ftim  ici-  dayl 
before  the  trial,  and  in  the  prefence  of  i^o  u  itocircs  \  the 
better  to  prepare  him  to  make  his  challenges  .ii.d  de- 
fence.  !  .  '  d,  fo  far  as  it  affc^lcd  inui^lmenti  for 
the  ir  :  llighTrcafon,  rclpeiitng  t.^;c  Coin 

and  ti.         *  is  repealed  by 6  GVa.  3.  55; 

elfe  ic  h.iU  iKcn  impoflible  to  have  tried  tho:e  oH'encei 
in  the  fame  circuit  ia  which  they  are  iodised:  Ftrten 

clear 
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cicir  days,  bctffccfl  ihs  finding  and  the  trial  of  the  in- 
didment,  will  exceed  ihc  time  ufually  alloitcd  for  any 
Scflion  of  Oyer  and  Terminer.  Fbfi.  250. 

It  is  the  pra^icc  to  deliver  the  copy  of  the  indiflmcnt, 
and  the  Hit  of  witneHcs  and  jurors,'tcn  clear  days,  exclu- 
five  of  the  day  of  dcHvcty  and  the'  day  of  trial :  and  of 
ioteivcning  Sum/aj'i  previous  to  the  irial.  I-c/?.  2;  z^q. 

Wc  cannot  hc;p  inferiing  in  this  flace  the  opir.ioii  of 
lb c  and  venerable  Judge /'^//r,  on  t'-^c  (ubjcfl  of 
the  indulgence  given  to  prifoners  accufcd  of  High  Trea- 
fon.  by  ihe  above  ftatutes.  No  one  will  dare  to  fii,?gc(l 
that  that  eminent  wriier  on  Crown  Law,  wa*,  in  lUe  lead 
degree,  an  advocate  for  opprefiionor  arbitrary  power. 

The  furniibing  the  prlluner  with  the  names,  profcf- 
fions,  and  placed  0/  abode  of  the  wiincfiV!  and  Jury,  h 
long  before  the  trial,  may  ferve  many  had"  pur pi/^i^ 
which  are  too  obvious  to  mentioned  ;  one  gco<l  pur- 
pofr,  and  hut  ciu,  it  may  ferve.  It  givnh  the  prifoner 
an  opportunity  of  informing  hiaifcif  of  the  ch.irafler  of 
the  vvitncfles  and  Jury.  But  this  fingle  advantage  will 
weigh  very  little  in  the  fcalc  of  jullice  or  found  poiic/, 
agAinft  the  many  bad  ends  that  may  be  anfivcrrd  by  it. 
However,  if  it  weigheth  any  thing  in  the  fcalc  of  juf-  , 
tice,  the  Crown  is  entitled  to  the  fame  opportunity 
of  fiftiiig  the  charaOer  of  the  prifoncr's  witnefTcs. 
Fcjl.  2 JO. 

Equal  jufticc  \%  certainly  doe  to  the  Crown  and  the 
Public.  Fit,  let  it  be  remembered,  that  the  Public  is 
deeply  intrrcllcd  in  every  profecution  of  this  kind,  that 
is  well  founded.  Or  flial!  wc  prefuine  that  all  the  manage- 
ment, all  the  prad'tifing  upon  the  hopes  or  fears  of  wit- 
nelfes,  lietb  on  one  Jlde  ?  It  is  true,  po-u;er  is  on  the  fide  of 
the  Crown  :  Mjy  it,  for  the  fak*:  of  the  conllitutional 
Tighrs  of  the  Subjcd,  always  remain  where  the  wifdom 
of  the  Law  l  ath  placed  it !  I>ut  in  a  Government  like 
ours,  and  in  a  moll  changeable  climate,  Power,  if,  in 
criminal  profecuticn*  it  is  bi:t  fufptQed  to  aim  at  opprcf. 
fion,  generally  difarmeth  itfclf.  It  raifeth  and  giveth 
countenance  to  a  fpirit  of  oppcfuion,  which  falling  in 
with  the  pride  or  ftcafcnei's  of  fome,  the  Jaljc  pairmifm 
of  others,  and  the  fympathy  of  ail,  not  to  mention  pri- 
vate attachments  and  paity  connexions,  generally  turns 
the  fcalc  to  the  favourable  fide ;  md  frequently  againji 
tht  jujfiet  of  the  (aft,  Fiji.  251. 

1  r  thzre  is  any  objedion  to  the  copy,  as  if  it  docs  not 
appear  before  \vhom  the  indictment  was  taken,  or  that 
it  was  taken  at  alt,  or  in  what  place,  this  mufl  be  ob- 
jeitcd  to  be.forc  the  plea.  For  the  copy  is  given  the 
prifoner  to  enable  htm  to  plead;  therefore,  by  pleading, 
he  admits  that  he  has  had  a  copy,  fufhcicnt  for  the  pur- 
pofc  intended  by  the  aft.  4  Sta.  Tri.  668. 

The  reafon  of  giving  the  prifoner  a  copy  of  the  pa- 
nel is,  that  he  may  inquire  in?o  the  cliaraflers  and  qua- 
li^cattons  of  the  Jury,  and'make  what  challenges  he 
thinks  fit.  Ba:  the  copy  may  be  delivered  antecedent 
to  ihc  pane!  rcturntd  by  i!ie  Sherift*.  Tor  if  he  has  a 
copy  of  the  panel  arrayid  by  the  Sht-rift',  which  is 
afterwards  returned  into  Court,  and  there  is  no  varia- 
tion from  it,  the  end  and  intent  of  the  aft  Is  entirely 
purfueJ.  4  Sta,  Tri.  64,9,  665,  664  :  2  Dwj.  590. 

By  the  fame/*?/.  7  //'.  3.  c  3,  the  ptiloncr  is  allowed 
to  make  his  defence  by  Couniel.    And  the  Court  is  ao- 
thorifed  to  aflign  him  Coonfcl,  net  more  than  two  in 
number,  who  ft-tll  have  free  accets  10  liim  21  all  fcafon- 
Vot..  11. 


able  hours.  The  Counfcl  ate  (0  aflift  hitn  throughout 
the  trial,  to  examine  his  wiincfles,  and  to  conduct  hi* 
whole  defence,  as  well  in  points  of  fafl,  as  upon  qticf- 
tions  of  law.  And  this  indulgence  is  c.vtcndirJ  to  ca'cs 
of  Impeachment  in  Parliament,  by  /?«/.  20  da,  z.  e.  30. 

3.  The  /Arraignment  is  the  calling  the  prifoner  to  the 
bar  of  the  Coun,  to  anfwer  to  the  matter  charged  in  the 
imJiiloicnt.  Upon  this,  the  inJii'imrr.t  i-cing  read,  it  is 
dcm.'.nded  of  the  prifoner  what  he  Wnh  to  the  indidment ; 
who  either  confcflcs.  Hands  muic,  pleads, ur  dtmurs. 

A  plea  to  \hc jMrtfdiclioii  is  where  the  ir.diilUmene  ts 
taken  before  a  Court,  that  has  no  cognizar-ce  of  the  of- 
fence, fiizii-tris,  in  the  Court  ot  Kiog'ti  Bencii, 
pleaded  to  the  jur'ildiiiion  of  the  Court,  ih*t'he  »vkj  in. 
peached  of  High  IVeafon,  by  ihc  Commons  of  Es^Iami 
in  Parliament,  before  the  Lords,  and  tliat  lUe  impr;ich. 
inent  was  ftiH  in  force.  But  the  Ccurr,  after  taking 
lime  10  confidtT,  held  that  toe  pita  wa*  infuffKirni.  to 
bar  !hc  Court  of  its  junfdiclion.  3  Sta  Tri.  ».59,  ibo  : 
-f  Sta.  Tri.  167. 

Lord  Macguire,  an  Jii/^Peer,  pleaded  bis  piiviicge  of 
Peerage,  but  the  Court  rtfolved  he  might  be  tritd  here. 
1  Sla.  Tri.  950:  ^Sfa.  Tri.  4I  ).. 

Lord  Prejhr.  pleaded  his  Peerage,  at  the  Old  Bailey, 
as  a  bar  to  the  jurifdiilion  ;  the  Court  tnlH  him  he  muft 
produce  his  patent  of  Pccr.i_^e.  'I  h-*  pj-.a  was  over- 
ruled, for  Lord  Prejlcn  had  diiclaimcd  bis  ri^ht  of  Peer- 
age ill  tJie  Houle  of  Lords. 

Lord  Delamere  was  inclined  for  High  Trfafon,  be- 
fore the  Lord  High  Steward,  doting  a  prorogation  cf 
Parliament,  and  pleaded  to  the  jurlldi^lion  cf  the  Court, 
that,  as  the  Parliament  was  not  difToIvcd,  he  ought  to  be 
tried  by  the  whole  body  of  the  Peers ;  the  pica  was  orer- 
ruled.  4  Sta.  Tri,  ziz,  215. 

Thc/fl/.  7//^.  3.  e.  3.  §  9,  provides,  that  the  indift- 
ment  fhall  no:  be  qualhcd  for  mif-writing,  mif  fpelling, 
or  falfc  or  impropt-r  Laiia^  unlcfs  the  exception  is  taken 
before  any  evidence  is  given. 

Pleas  in  Bar  zn  general  or  fpecial.  The  General 
JfTue  is  A'fl/  Guilty.  Upon  which  the  defendant  is  not 
merely  confined  to  evidence  in  negation  of  the  charge, 
but  may  offer  any  matter  in  juUification  or  excufe.  fn 
Ihort,  the  general  ifTuegocs  to  fay,  that  the  prifoner,  un- 
der the  circumflances,  has  not  been  guilty  of  the  crime 
imputed  to  him. 

Special  Pleas  in  Bar  arc  fuch  as  preclude  the  C^urt 
from  difcofiing  the  merits  of  the  indiilmeni  ;  either  on 
account  of  a  foimer  acquittal,  or  of  fomc  iubfequent 
matter,  operating  in  difchargc  of  ihc  defendant. 

A  Pardon  m  \y  be  plt-adcd  in  b.ir,  cither  on  ihe  ar- 
raignment, or  ill  .irrell  of  judgment,  or  in  bar  cf  exe- 
cution. By  y7a/.  13  R.  z.JI.  z.  e.  \,  no  pardon  of 
High  Trcafon  is  good,  uiiicfs  the  crime  is  cxpref^ly  fpc- 
cificd.  See  title  y*«r(('f«. 

Sir  H.  rawjuiliucd  that  what  he  did  was  by  autho- 
rity of  Parliament ;  that  the  King  w.'s  out  of  pofTeflion 
of  the  kingdom  ;  and  that  ihe  Parliament  was  the  only 
governing  power.  Bui  this  was  over  ruled  by  the 
Court.  Kelyng.  14.  Neither  can  a  man  pltad,  by  way  of 
juflificalion,  that  what  he  did  was  fe  dejmdendo,  2  UaU 
P.  C.  25S. 

A  man  may  plead  fpecially  the  limitation  of  the  fi^it. 
7  //'.  3.  c.  3.  §  5,  that  no  man  fliall  be  indiiled,  tried, 
5  ^  or 
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•r  profecutcd  for  certain  Trcafons,  anJcfs  within  three 
years  after  i:  U  committed.  See  tuife  V.  2. 

A  Demurrer  admiis  thefafls  lUtcd  in  the  indiOmcnt, 
but  refers  the  law  artfing  upon  them  to  tht-  determi- 
nation of  ihe  Court.  As  if  the  prifoocr  infiRs  that  the 
fad  as  Ibted  is  no  Treafon. 

After  plea,  the  ! arors  arc  fvvorn,  uolcfs  challenged  by 
the  party. 

A  peremptory  challenge  of  thirty  fi%'e  Jurors,  is  at 
this  div  allowable  in  cafes  of  High  Tieafon.  For 
though  the  JIar.  33  ».  c.  t},  cnaatd.  that  in  cafes 
of  High  Treafon  or  Mifprifion  of  Trearon,  a  peremp- 
tory challenge  (hould  not  be  allowed  :  Vet  the  Jtaf. 
I  t2'  2  P.  is'  vV.  . .  10,  enafts,  that  all  trials  for  any 
Treafon  fliall  be  according  10  (he  order  and  courfc  of 
the  Common  Law,  which  allowed  this  privilege,  j  /«//. 
3; :  2  Hah  P.  C.  269:  and  fee 7  ^  8  /T.  3.  r.  ?.  ^  2. 

But  by  y7a:.  33  N.  8.  r.  tz.  which  feems  to  be  Hill  in 
force,  for  Trcafons  committed  in  the  King's  hoofchold, 
and  tried  before  the  Lord  Steward,  all  challenge,  cxceii 
for  malice>  nken  away.  See  i  Hal.  P.  C.  zyz. ;  and 
further  this  Diflionary,  title  Jary. 

After  the  Jury  are  fworo,  and  the  indiftment  opened, 
thtr  r.ext  Hep  i*  proceeding  to  evidence  of  the  charge. 

The y/«.'.  7  3.  3-  h  enai^s,  that  no  perfon  (hall 
bcindiiUd.  tried. or  attainted  for  High  Treafon  or  Mifpri- 
fion, except  upon  the  oaths  ofnvo  la~Mfut  'wiiKfJfet ;  cither 
both  of  them  to  the  fame  overt  ai),  or  one  of  ihem  to 
one,  and  the  other  to  another  overt  aft  ef  the  fame 
^rcapn:  onlcfs  the  prifoner  willingly,  without  violence, 
in  open  Court,  confeffes  the  fame  :  or  Hands  mute  ;  or 
rcfufesto  plead;  or.  in  cafrs  of  High  Treafon,  peremp- 
torily challenges  more  than  thiriy-fivc  of  the  Jury. 

At  Common  Law,  one  pofitivc  witncfs  wa*  fufricicni. 
But  feveral  llatutes  previous  to  tlie  ail  of  vyilUam  re- 
quired two  ;  but  a  collateral  fa^.not  tending  to  the  proof 
of  the  overt  afls,  may  be  proved  by  one.  5  5/.  7>.  29. 

If  two  dirtind  heids  of  Treafon  arc  alleged  in  one 
bill  of  indiftmeni,  one  witncfs  produced  to  prove  one  of 
the  Trcafons.  and  another  witncfs  to  prove  another  of 
the  Trcafons,  are  no:  two  wimcfles  to  tht  j'a/nt  7'rep/oa, 
according  to  the  intent  of  the  ail. 

As  to  the  confc.Tton,  there  have  been  doubts  whether 
the  ftat,ute  requires  a  confcflion  upon  the  arraignment  of 
the  parly  ;  or  a  confefiion  taken  out  of  Court  by  a  per- 
fon auihorifed  to  taUe  fuch  cvaminaiion.  Evidence  of 
a  confcfGon  proved  upon  the  trial  by  two  witnclles  ha« 
been  held  fuliicieni  to  convid,  without  farther  proof  of 
the  overt  ads.  Frjhr  z^i.  This  point  is  however  not 
cleirly  fettled.  But  fuch  confcllion  out  of  Court  is  evi- 
dence admifiible.  proper  to  be  left  to  a  Jurv,  and  will  go 
in  corroboration  of  oiher  evidence  :o  the  overt  afls. 

In  an  indiflmcnt  forcompafling  the  King's  death,  the 
being  armed  with  a  dagger,  for  the  purpcfe  of  killing 
the  King,  was  laid  as  an  overt  aft  ;  and  being  arme-l 
with  a  pidol  for  the  fame  purpofe,  as  another  overt  aft  ; 
it  W.1S  held,  that  proving  one  overt  aft  by  one  witnefs, 
and  the  other  by  a  different  witncfs,  was  good  proof  by 
two  witncfTes  within  the  meaning  of  the  aft. 

An  overt  aft  not  Uid  may  be  given  in  evidence,  if  it 
be  adireft  proof  of  any  of  the  overt  afts  that  arc  laid. 
ftfitrt).  And  after  the  overt  aft  has  been  proved  in  the 
proper  county,  evidence  of  overt  afti,  ihoogh  done  in 
foreign  counties,  is  admiifiblc}  and  fuch  evidence  was 


given  open  moft  of  the  trials  after  the  rebellion?  of 
171;  and  1745.  fc/?.  10. 

The  fame  rules  of  evidence  are  obfL-rvable  in  cafes  of 
Parliamentary  Impeachment*^,  as  in  the  ordinary  Courts 
of  Judicature. 

Wc  have  I'een  that  the  prifoner  i(  entitled  by  the  aft 
7  3.  3.  to  have  a  fimilar  procefs  of  the  Court  to 
compel  ftitnclTci  to  appear  for  him,  to  that  which  is 
ufuallv  granted  to  compel  witneffes  to  appear  againf( 
him  ;  and  by  fat.  I  An.  ft.  z  c  q.  ^  3,  the  witncfTes  on 
the  beh.ilf  of  prifoncrs,  before  they  give  crideocc,  zrc  to 
take  an  oath  to  dcpofe  the  whole  truth,  Ift.  as  the  wit* 
neflcs  for  the  Crown  are  oblij-cd  to  do.  And  if  con* 
vifted  of  w'lUul  perjury  in  their  evidence,  they  fhall  fuf- 
fer  the  ufual  punifhment. 

The  lury  muft  bcunanimoa*.  and  give  their  verdict  lo 
open  Court.  No  privy  vcrdift  can  be  given.  2  H  P.  C,  300, 
Upon  the  trial  of  Peers,  in  the  Court  of  the  Lord 
High  Steward,  a  major  vote  is  fufiicicnt  eitber  to  ac- 
quit or  condemn  ;  provided  that  vote  amount  to  twelve 
or  more.  K*lviig.  56,  57.  Therefore  it  has  been  ufual  to 
fummon  notlels  than  twenty- three  Peers.  See  title  ft/f/. 

After  the  trial  and  conviftion,  unlcfs  the  prifoner  bu 
any  thing  to  oficr  in  arreft  of  judgment,  the  judgment 
of  the  Court  is  awarded. 

The  Puniihnient  of  High  Treafon,  in  general,  is  very 
folemn  and  terrible.  1.  That  the  offender  be  drawn  to 
the  gallows,  and  not  be  carried,  or  walk ;  though  ufually 
(by  connivance,  at  length  ripened  by  humiriiy  into 
law)  a  fledge  or  hurdle  is  allowed,  to  prcfervc  the  of- 
fender from  the  extreme  torment  of  being  dragged  on 
the  ground  or  pavement.  2.  That  he  be  hanged  b^  the 
neck,  and  then  cut  down  alive.  3.  That  his  entrails  be 
taken  out,  and  burned,  while  he  uyel  alive.  4.  That 
his  head  be  cut  off.  5.  That  his  body  be  divided  into 
four  parts.  6.  'I'hat  his  head  and  quarters  be  at  the 
King's  difpofal.  4  Comm.  c.  6. 

The  King  may,  and  often  doth,  difcharge  all  the  pu< 
nifhment,  except  beheading,  efpeciatly  where  any  of 
noble  b!ood  are  attainted.  For.  beheading  being  part 
of  the  judgment,  that  may  be  executed,  though  all  the 
retl  be  omi:ted  by  the  King's  command.  But  where  be- 
heading is  no  partof  the  judgment,  as  in  mutder  or  other 
felonies,  it  hath  been  faid  tl-ac  the  King  cannot  ch»ngc 
the  judgment,  althoitgh  at  the  requeft  of  the  party,  from 
one  fpecies  of  death  to  another.  Sec  title  E.xtiMtiou  of 
Crimiaals. 

Jn  the  cafe  of  Coining,  which  is  a  Treafon  of  a  differ- 
ent complexion  from  the  reft,  the  punilhment  is  milder 
for  male  otfcndcrs ;  being  only  to  be  drawn,  and  hanged 
by  the  neck  till  dead.  But  In  Treafons  of  every  kind, 
the  puniOiment  of  Women  is  the  f&mc,  and  difTcrcn; 
from  that  of  men.  For,  as  the  decency  due  to  the  fex 
forbids  the  expofingand  publicly  mangling  their  bodies, 
their  fcntence  is  now  to  be  drawn  to  the  gallows,  and 
thereto  be  hanged.  Sec ftat,  30  Gto.  3.  f  aod  title 
Judgment,  CruniKa!, 

Upon  a  writ  of  error  to  rcverfe  an  attaindei  in  Trea- 
fon, becauJ'e  the  party  convifted  was  not  aikcd  what  he 
had  to  fay  why  judgment  fliould  not  be  given  againft 
him,  the  attainder  was  reverfed ;  for  he  might  have  a 
pardon,  or  fome  naatter  to  move  in  arrc^  of  judg- 
ment. 2  Salk.  630  :  3  MeJ.  26c.  And  the  omiffi3n  of 
any  necelTiry  p.irl  of  the  judgracni  for  Treafon,  is 

error 


Petit-Treason. 


Tr£as,ure-Trove. 


error  ruflicicnt  to  revcrfe  an  attainder,  at  it  is  more 
fcvcre  and  formidable  in  Treafon  than  for  any  other 
crime,  a  Saii.  63:. 

The  conftqucnccs  of  this  judgment  are.atuinder,  for- 
feiture of  all  lands  and  tenements ;  and  corruption  of 
blood.  Corruption  of  blood  annihilates  the  powera  of 
inheritance,  both  as  to  the  offender  and  a^  to  others. 
But  Jim.  17  OVtf.  2.  59,  ^  3,  enafls,  that  after  the 
death  of  the  fons  of  the  late  Pretender,  no  attainder  o'f 
Trcafon  lhall  extend  to  the  difmhcriting  any  heir,  nor 
to  the  prejudice  of  any  other  perfun,  except  the  o^ender 
himfclf.  See  titles  W//a/«./fr  ;  Forfeitvrt. 

PsTiT  Treason,  Is  where  one,  out  of  malice, 
takes  away  the  life  of  a  Subjcit,  to  whom  he  owes  fpe- 
cial  obedience.  And  it  li  called  Petit  Trcafon  in  re- 
fpcft  to  High  Trcafon,  which  is  againft  ihc  King. 
3  Inj}.  zo.  Sec  title  Homicide  III.  4.  Aiders,  Abctiois, 
and  Procurers  are  within  the  Jiai,  25  £.  2  ;  but  if  the 
killing  is  upon  a  fuddtrn  falling  out,  or /e  Jtftndendi,  t^c. 
it  is  not  Petit  Trcafon  ;  for  perfons  accufed  of  Petit 
Trcafon  lhall  be  adjudged  not  guilty,  or  principal  and 
acceflary,  according  to  the  rules  of  Law  in  other  cafes, 
//.  P.  C.  24. 

If  a  Servant  kills  his  Miftrefs,  Or  the  Wife  of  his  Maf- 
tcr,  ihc  is  Miller  within  the  letter  of  the  llatute,  and  it  is 
Petit  Trcafon.  But  this  llatute  is  fo  Itrifl'y  conUrucd, 
that  no  cafe,  which  cannot  be  brought  within]thc  meaning 
of  the  words  of  it,  lhall  bcpunilhcd  by  it;  and  therefore, 
if  a  Son  kills  his  Father,  he  lhall  not  be  tried  for  Petit 
Treafon,  except  he  fcrved  his  Father  for  wages  lift., 
in  which  cafe  he  lhall  be  indiftcd  by  the  name  of  a 
Servant;  and  yet  the  offence  is  more  heinous  by  far  in 
a  Child  than  a  Servant.  3  I'l/f.  20  :  H.  P.  C.  23  : 
11  Rip.  34.  A  Servant  procured  another  to  kill  his 
Mailer,  who  killed  Uim  in  the  Servant's  prcfence ;  this 
WIS  Petit  Trcafon  in  the  Servant,  and  murder  in  the 
other.  If  the  Servant  had  been  abfent,  the  crime  would 
not  have  been  Petit  Trcalbn,  but  Murder,  to  which  he 
would  have  been  accclTary.  3  /n//.  20  :  Afecr  91.  A 
Maid  Servant  and  a  Urangcr  ccnl'pired  to  rob  the  Mif- 
trefs ;  and  in  the  night  the  Servant  opened  the  door  and 
let  the  rtranger into  the  houfr,  whokiil  d  her  Millreff, 
fhc  lighting  him  to  her  bed,  but  n<  ithcr  laying  nor  doing 
any  thin^,  only  holding  *.hc  caiulle ;  ar.J  ih:!  was  he'd 
Murder  in  the  ftraoger,  and  Petit  Treafon  jn  the  Ser- 
vant. Djer  i2ti. 

If  a  Wife  and  a  ilranger  kill  the  Hu/band,  it  is  Petit 
Treafon  in  the  Wife,  and  Murder  in  the  ftranpcr.  And 
fo  it  is  of  an  ecclefialVic  perfon  killing  his  Prelate,  tfc. 
Dnlt.  337-  If  a  Wife  and  her  Servant  confpire  to  kill 
the  tlulband.  .ind  appoint  time  and  place  for  it,  but  the 
Servant  iilnnc  ia  ti.e  abfcncc  of  the  Wife  killcth  him  ;  it 
lhall  be  Petit  Trcalon  in  both  1  AniJ  if  the  Wife  procure 
a  Servant  :o  kill  me  Hufhand,  boiii  arc  guilty  of  Petit 
Treafon  ;  alio,  if  a  llranger  procures  a  W  ife  or  Servant 
to  kill  ihe  Mulband  or  Mailer,  he  may  be  indided  as  ac- 
ceifar)  to  Petit  Trcafon.  Dyer  123,331:  Crampi.  41. 

Where  the  Wife,  an9  another  wl»o  w.ts  net  hsr  Ser- 
v.int,  ccnfpired  the  death  of  the  Hulband,  the  incifl- 
mcnt  was,  that  the  Wife  pnditoai,  and  the  other  petfon 
jeloniiit  gave  him  poifon,  is^.  whereof  he  died;  and 
the  W^ifc  being  acquitted  00  the  indlclroent,  die  brrught 
an  a^\ion  agamrt  her  Son-in-law  for  a  malicious  prole- 


cittion,  and  recovered  damages  ;  but  aftcrwardi  he 
brouglit  an  appeal  of  Murder  .igainll  her,  upon  which 
Ihc  was  convicted  in  B.  R.,  ar.d  carried  down  into  the 
county  where  the  faft  was  done,  and  there  executed. 
Cro.  Car.  33I,  382  :  A/w/.  Ca.  217  :  3  Ntlf.  Mr.  372. 
On  a  Divorce  Irom  the  Hulbard  for  Adultery,  a  woman 
is  a  Wife  within  the  lUtutc  to  be  guilty  of  Petit  Treafon 
sgaind  her  Hulband  ;  for  ihcy  may  cohabit  again. 
But  where  a  man  marries  a  fecond  Wife,  the  former 
being  alive,  flic  is  not  within  this  Law.  1  HaU^i  Hijlt 
P,C.  3S1. 

Jf  a  Clcfgym.in  be  ordained  by  the  Biihop  of  and 
he  kills  that  Bithop,  it  is  Petit  Treafon,  for  he  hath  pro- 
feUcJ  canonical  obedience  to  him.  And  where  a  Par- 
fon  hath  bcnefiies  in  twu  diocefes,  if  he  kill  the  fiifhup 
of  either,  it  is  Pttit  Tieafon  ;  but  in  cafe  he  kill  a  fii- 
Oiop  out  of  the  diccefe  where  he  is  beneficed,  it  is  cnly 
Murder.  A  Parfon  kills  the  Metropolitan  of  his  pro- 
vince, this  will  be  Petit  'rrcafun,  though  he  be  not  bis 
immediate  Superior.  1  HuL  P.  C.  jiji. 

TREASURE-TROVE,  7 V/j/rw ;  French, 
trcjtve,  found.]  Money  or  coin,  gold,  filver,  plue,  or 
bullion,  found  hidden  in  the  esrth  or  other  private 
place,  the  owner  thereof  bcin^  unknown.  In  fuch  cafe, 
the  Treafure  belongs  to  the  King,  and  is  part  of  his  or- 
dinary revenue  ;  bat  if  he  that  hid  it  be  known,  or 
afterwards  found  out,  the  oivner,  and  not  the  King,  is 
entitled  to  it.  3  InJJ.  132  :  D,ilt.  c/ShtriJ't,  c.  16.  Alfo, 
if  it  be  found  in  ihc  fca,  or  upon  the  earth,  it  doth 
not  belong  to  the  King,  but  to  the  hnder,  if  no  owner 
appears.  Jirit.  <.  17  :  Finth.  L.  177.  So  that  it  feems 
it  is  the  hiding,  and  not  the  abandoning  of  it,  that  gives 
the  King  a  property  :  Brafhn  defining  it,  in  the  words 
of  the  Civiliars,  to  be  dff'fttmprcvnia:;  I.  3,  t.  3, 

§  4,  This  difference  cle.irly  arifcs  from  the  different 
intentions  which  the  Law  implies  in  the  owner.  A  man 
that  hides  his  Treafure  in  a  i'ecrct  place,  evidently  dees 
not  mean  to  relinquifh  his  propcty  ;  but  rcfcrves  a 
right  of  claiming  it  again  when  he  fees  occalion  :  And 
if  he  die-,  and  the  fccrct  alfo  dies  with  him,  the  Law 
gives  it  to  the  King  in  pan  of  his  roy?I  revenue.  But 
a  man  that  fcatter»  his  Treafure  into  the  fea,  or  upon 
the  public  furface  of  the  ratth.  h  conllrucd  to  have  ab* 
folutely  abandoned  his  property,  and  returred  it  into  the 
common  ilock,  witho'it  any  intention  of  reclaiming  it ; 
and  therefore  it  belongs,  as  in  a  lUte  of  nature,  to  the 
£rll  occupant  or  finder;  unlcfs  the  owner  appear  ap4 
aifert  hi)  right,  which  then  proves  x\..\\  the  lofs  was  by 
accidcn:,  and  not  with  an  intent  to  renounce  his  pre- 
pcrty.  I  Ccnm.  c.  8. 

Form.'rJy,  all  Treafore-lrove  belonged  to  the  fir:dcf 
Bma.  /  3.  c.  3  :  3  /«//.  133  :  Kii<h.  80.  Af:er»varda 
it  was  juigcd  c.^pedicni  for  the  purpofes  ol  th?  Stare, 
and  pirticulaily  (or  the  Ctnnagr,  to  allow  part  of  Aliat 
was  fo  found  to  the  King  ;  which  part  was  afTi^rrJ  1  i 
be  ail  hidden  Trcsfurc  ;  fuch  .is  is  cafually  loft  a  -d  un 
claimed,  ard  alio  fuch  as  is  defijncdly  abandoiici  .  rti'f 
remaining  ihc  lijjlit  of  the  fortunate  6rdrr.  Ar. i  that 
the  Prince  ihall  be  entitled  to  thi>  liiddcn  Trtafore 
it  now  grown  to  be,  .according  to  Cis/!.j,  "  Jm  (otk- 
iHunCt  tt  fuafi ^fusii/m ;"  for  it  is  not  ci;!y  obfcrved,  ht 
adds,  in  En^/tint/,  hot  in  Gfnnaiiy,  F-ranrf^  Hfi  i/t^  anc! 
Dcftmtiri.  'i"hc  fmriing  of  dcpcii  id  Tre.-furt  wij  much 
more  freqatnt,  sr.d  the  Treafure-^  ihcmfeU-j  luorc  cor. 
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fidcrablc.in  (he  irfincyof  our  Cc-nilitution,  than  at  prc- 
fcnt  ;  and  therefore  liie  puntlhment  of  fuch  as  concculcJ 
from  the  King  the  finding  of  fuch  hiJden  Trcafare  wa» 
formerly  no  Iff*  than  death,  bu:  now  it  is  only  fine  and 
impriionmenc    G.'anv.  /.  i.  (-.  2  :  3  hs/i.  133. 

Notliing  is  faid  to  be  Trcaiurc-trove  bas  gold  arid 
filvcr.  Jt  is  every  SubjcdS  parr,  at  foon  as  be  hai 
found  any  Trcafur^  in  the  cartii,  to  make  it  known  (O 
the  Coroners  of  the  county,  ^i-.  Brif'ev,  cufi.  17: 
H.  P.  C.  25.  Coroners  ought  to  inquire  of  Treafurc- 
irovc,  b;ing  certified  ihcrtfjf  by  the  Kind's  Balltlis,  or 
otherf,  and  of  who  were  the  finder*,  Mt,  ^  Eihv,  |. 
Ji.  2.— And  fcixurc!  of  'l'rcafjre>trove  may  be  inquired 
of  in  the  SheriiVStom.    2  Haivk.  P.  C.  c.  10.  ^  57. 

TRKASURKR,  The/aararius  ]  An  OfTicer  to  whom 
the  Trcafure  of  another  i;  rommiilcd  to  be  kept,  and 
truly  diipofcd  of.  The  chief  of  thcfe  uitb  us  is  the 
Lord  Treafurcr  of  EiylctJ,  who  is  a  Lord  by  hii  ofnce. 
and  one  of  the  ercatclt  men  of  the  kingdom,  7'his 
great  Officer  holds  his  place  tiaranu  tat:  ptacit'},  and  '\^ 
inllitutcd  by  the  delivery  of  a  white  AaiF  to  him  by  the 
King  ;  and  in  former  times  he  received  his  oiHcc  by 
delivery  of  the  golden  keys  of  the  Treafury  :  He  is 
alfo  Trcafurer  of  the  Exchequer,  by  letters  patent. 
By /of.  3 1  £rfiu.  3 . I .  c.  12,  in  writs  of  error  the 
Lofd  Chancellor  and  Lord  TreaTurcr  iholl  caufc  the 
record  and  procefs  of  the  Exchequer  to  be  brought  be- 
fore them,  who  are  Judges  ;  but  the  writ  is  to  be  di- 
rected to  the  Trcafurer  and  Barons,  who  have  the  keep- 
ipg  of  the  records.  See  title  Error.  Under  the  charge 
and  govemoient  of  the  Lord  Trcafurer,  is  all  the  King's 
wealih  contained  in  the  Exchequer ;  be  has  the  check 
of  all  the  OScers  employed  in  collecting  the  culloms 
and  roysl  revenues ;  all  (he  otHces  of  the  cuiloms  in  all 
ports  of  Eiglojj.i  arc  in  his  gift  and  difpofition  ;  ef- 
chcators  in  every  county  are  nominated  by  him  ;  and 
he  makes  lealcs  of  alt  the  lands  bclcmgtng  to  the 
Crown,  t^c. 

But  the  high  and  important  poft  of  Lord  Treafurer 
has  of  late  years,  like  I'omi:  other  great  ofnccs,  been 
elleeroed  too  grc^ta  taik  for  one  perfon,  and  been  gci\e- 
la'Iy  executed  by  Commiflioncrs.  See  more  belonging 
to  this  oficcj/?^;/.  20  E^.  3.  f .  6 :  3 1  //.  6.  ^.  5  :  4  EJ-  4. 
f.  I  :  4  ImJK  104.  If  any  one  kill  the  Triafurer,  being 
in  hii  place,  doing  his  office,  it  is  Hi'^h  Trcafou,  by  Jiat. 
25  Eii  3.  (.  2.  S;e  titles  7"r(r.i/3a;  ^udgti. 

Bc::dri  ihc  Lord  Trcafurer,  there  ij  a  Treafurer  of 
the  King's  Houfjricld,  vvho  is  of  the  IVivy  Council,  and 
wi;h  the  CoutpttolUr,  Ijc,  has  great  pou-cr.  A  Trea- 
furer oT  the  Navy  or  War,  fee  jltU^  35  Ehz.  t.  4. 
Trcafurer  of  the  King's  Chamber,  y/.ir.  33  H.  8.  c.  39. 
A  Trcafurer  of  the  Wnrdrobe,  25  £./.  3,  f.  ri. 
There  arc  alfo  Trcafurer;  of  Corporations,  tV. 

1  ALASUREK,    IN    CaTHEOKAL    ChURCIIES,  Ar 

Oflicer  w;io:e  chaige  was  to  take  care  of  the  vciimcnli, 
p!a:e,  jewels,  relics,  and  other  Trcafure  belonging  to 
the  faid  churches.  At  the  time  of  Uie  Reformation,  the 
cfHce  was  extin^uilhed  as  ncedlefs,  in  moll  C.ithcdral 
Ci.urchct  i  h'st  it  is  ftill  rciiiaioing  in  thofc  of  Salijuury, 

rit,£A>uaEK  Of  THE  CouNTY,  Hc  that  kccps 
the  Couuty  flock.  There  are  two  of  them  in  each 
Coonty,  chofco  by  the  major  part  of  the  Jullices  of  the 
L'lacc,  C^i-.  at  Eajitr  SclEoDs;  ihey  mull  luvc  10/.  a 


yeir  in  land,  or  150/.  in  perforal  eflate  ;  srd  fhall  not 
continue  in  their  cHice  above  3  year;  ard  they  are  id 
account  yciiily  at  Eajier  SefTions,  or  within  ten  dayt 
after,  to  their  tacccUbri,  under  penalties.     The  Ccuoty 
(lock,  of  which  this  OtHcer  hath  the  keepirg,  is  raited 
by  rating  every  parilh  yearly  ;  and  it  difpclcd  to  cha- 
ritable Qlcs.  for  the  reUef  of  maimed  Soldiers  and  Ma. 
riners,  prisoners  in  the  County  gads,  paying  the  I'a'itries 
of  Governors  of  iioufes  of  Corrc^lion,  and  rctievirg 
poor  Alms  houfes.  tSt.    The  duty  of  thcfc  1  reafurers^ 
with  the  maoncr  of  raiting  the  llock,  iJV.  ii  particu- 
'  larly  fpccilied  in  the ^fian,  43  El  r.  2    7  Jae.  1.  c .  4  ^ 
I    1 1       12        3.  (.       :  5  J:m.   f.  32  :  6  Crt.  I.  f.  jj, 
,  W. .    See  further,  liOcs /':^r  ;  f'a^ranii' 
I     TREASURY,  Signifies  fometimcs  the  place  where 
the  King's  Trcafure  is  depoficcd;  and,  at  other  timcs» 
the  office  of  'i  reafurer.  Cvimll. 

TREATIES,  LEAGUhS.  and  ALLIANCES; 
See  title  King  \'.  3. 

TREBUCHET,TREBUCKET,TR1BUCH.  Ttr. 
lichnum  ]  A  Tumbrel  or  ^-uciiing-il^i.    Alio  a  great 
j  cngineto  call  Aones  to  batter  walls.    3  Injl.  219  :  Alait, 

Paris  1246:  Knighton,  j-tx.  \ -^^2.  See  Ullc  Cu^igafory, 
1  TREES.  The  Proprietors  of  Trees  cut  down  or  taken 
,  away,  bow  recompenfcd,  and  (he  ofTenders  punifhed* 
j  St<its,^\  £/.  7  :  1 5  Crtr.2,  c.  2.  §  2.  The  houfes  of  per- 
,  fons  fulpe<£led  to  have  cat  or  taken  them  away,  to  be 
I  fearched,  _/fj/.  15  Car.  z.  c.  a.  §3.  Perfons  deflroying 
I  Plantations,  puoiihed  as  trefpa(rors,y?<i/;.  22  2  5  Car.  2. 
'  ^.  7.  i  5  :  1  Gio.  \.  fi.  z,  c.  48  :  29  Gte.  2.  t.  j6.  ^ 6, 
I  .-^s  Felons,  9  G«.  I,  r.  2z<  ^  1  :  ijGw.j.  f.53, 
i  (third  olFeoce).  See  Laruuj  I.  1.  The  neighbouring 
Inhabitants,  jiat.  l  i.  Ji.  a.c.48,aad  the  Hundred, 
I  aofwerable  for  damages, y^A/j.  9  C  i.  r.  22.  ^  7:  29  G.  2. 
f.  36.  §9.     See  20  Via.  Jbr.  415  — 420 ;  and  this 

I Dictionary,  titles  Timhir  \  M  isc  h  1  £  f,  ^>2c!idaut. 
TREET,  T,i:::um.'\  Fine  wheat;  mentioned  in  the 
J}at.  51  //.  3.    See  Bria^, 

TREMAGICM.  TREME3IUM.  TER\1!£1UM, 
The  feafon  or  time  of  fowing  bummer  com,  being  about 
Marchf  the  third  month,  to  which  the  word  may  a'lude^ 
and  corn  fowcd  in  March  is  by  the  Frtttv  called  Tnmi 
and  TreiKctr.  Tremtfium  was  the  feafon  for  Summer 
corn,  barlev,  cats,  beans,  iSt.  oppofed  to  the  feafon  for 
Winter  corn,  wheat  and  rye,  Qziicd  htitrnagium  i  aitd 
is  thus  diilinguiQied  in  old  charters.  Cartuttar,  CluJImi, 
MS.  91. 

TREMELLUM,  .\  Granary.  Men.  Jeg,  1.  470. 

TRENCHEATOR,  From  Fr.  TroMtktr,  to  cut.] 
A  Carver  of  meat  at  a  table.  In  the  I'atent  Rolls,  men- 
lion  is  made  of  a  per.fion  grarted  by  the  King  to  A,  B, 
kit:  Trent 'at sr urn  fl^r#rx*,  iitc. 

TRENCHI.A,  A  Trench,  or  Dike  newly  cut.  PeramL 
33  3- 

TRENTAL,  Trtt>inalt\  Fr.  TV^/aZr.]  An  Office  for 
the  Dead,  that  cootinurd  thirty  days,  or  conutliog  of 
thirty  malTes  ;  from  the  Jtal.  Trcnia,  i.  e.  Triginta, 

Sfat.  1  Ei^n-v.  6.  e.  14. 

TREPGET;  See  Trr^wi//. 

TRESAYLE,  The  name  of  a  Writ,  to  be  fucd  01 
ooder  by  abatement,  on  the  death  of  the  grandfather's 
grandfather  ;  now  obfolctc.    See  title  A0e  ef  hUrt* 

TRESPASS, 


TRESPASS,  I 

TuAKioitEssio.]  Any  tranrgrcfTton  of  the  Law 
lefsthan  trrtfoo,  Wonj',  or  milprifion  of  either  :  But  it  ii 
moll  ccmft:\ntly  u fed  tor  that  wrong,  or  damage,  which 
is  done  by  one  private  in.in  to  another  ;  or  to  the  King 
in  hi»  fbrcft,  cTi.  In  which  fignification  it  is  of  two  [ 
ions:  Ticfpars  gL-neml.  ctherwifc  calleH  Trcfpafi  vt  i 
//  arvris;  and  Trcfpaf*  fptcial,  or  upon  the  c.ifc.  Src.  \ 

'I  rclpafi,  in  its  Inrgeft  nnd  mod  cxtcnfive  fenfe,  fig-  I 
nifici  any  tranfgreilion  or  clFcnce  againll  the  Liw  of  I 
Nature,  of  Society,  or  uf  the  Country  in  which  we  H»c  ;  ' 
whciher  it  relitea  to  a  man's  perfon  or  his  proprry. 
ThefCtort  lK;uiiig  another  is  a  Trrfpafs ;  for  which  an 
aflion  of"  Trffp^:.  a.  *-/  armh  in  afTiuIt  and  battery  will 
lie  :   r-klng  oi  dtruining  a  m?.n';go?il5  are  rcfpeciively 
Trclp.-illtfi;  for  which  an  aflton  ot  Trefpafi  nji  tt  armu^ 
or  on  the  cafe  in  trover  and  convcrfion,  is  given  by  the  ; 
Law  :  So,  alfo,  non-petformance  of  promi^s  or  under-  ' 
takings  is  a  Trrfpafs,  upon  which  an  aflion  of  Trcfpafj 
on  the  cifc  in  p£:i7tp/i:  w  grounded  :   And,  in  general, 
any  miifeafance,  or  act  of  one  man  whereby  another  is  , 
injurioiirty  trcitcd  or  damnified,  is  a  iranlgrelTion,  or 
Tiefpafs  in  its  hrgeft  fcnfe  ;  /or  which  an  acVion  will  lie. 
3  Ccwm.  {.  12.  Sec  titles  Mhoa  i  AJfauU;  hittjhtmt  Sec.  , 

Trcfpafs  luppofes  a  wrong  to  be  done  with  force;  and 
TrefpafTcs  againll  ihc  pcrfon  of  a  man  arc  of  fevcral  kir.ils 
njiz.  By  menacing  or  threatening  lo  hurt  him  ;  alTauU- 
ing  or  felting  upon  one,  to  beat  him  ;  battery  being  the  ' 
aftual  beating  of  another ;  maiming  of  a  perfon  fo  that  j 
he  lofes  the  ufc  of  his  limbs  j  by  imprifonment,  or  re* 
ftraining  him  of  his  lawful  iihcrty  .c^f.  TrcfpalTirs  ag.tmfl  { 
a  man's  property  may  be  commiitrd  in  di-.crs  cafci ;  as  ; 
againll  his  wife,  children,  or  frrvants,  or  his  houfc  and 
goods,  i^:.  and  agiinil  his  hnd,  by  carrying  away  dcedi  ' 
and  evidences  concerniii;;  ir,  cutting  th--  trees,  or  fpoUing  j 
the  grafj  therein,  i^e.  h .  *V.  B.  S6,  87  :  Ftmh  ijja.  ioi : 
2  Roll.  Abr.  545. 

Trcfpafj  w  It  armis,  may  be  brought  by  him  that  hath 
the  pollVlUvMi  of  gond..,  or  of  a  hou^*,  or  la  id,  if  he  be  | 
dilhj;btd  in  his  pcfu-niofi ;  for  the  d'ftutbance,  b:fides  | 
\\v:  privaie  damage,  is  alfo  a  breach  i  f  the  public  peace. 
I  Itifi.  57:2  RqIT.  Mr.  S7*  :  i  Ul  Abr  596. 

It  11  a  fcttfed  didini^icn,  that  where  an  aA  is  done 
uhich  is  in  iti'cif  an  hnmuita'.t  injur,- 10  anothci's  pcrfon 
or  property,  there  the  remedy  is  ufjally  by  an  nS.\\:>t\  of 
Trcf^'ifj  'vi  el  annii :  But  where  there  is  no  a;l  dene, 
but  there  is  only  a  culpable  omilHon,  or  -vherc  toe  aft  is 
not  i:»tr.tAia:cly  injuriuus.  but  oiiiy  by  conftqucncc  and 
collaterally,  there  no  a^bon  of  I'refpaf:  c>/  et  armu  will 
lie,  but  an  adlon  on  the  fpect:d  cafe  for  the  damages  con- 
fequcnt  0)1  fuch  omllHun  or  afl.  f  \  hUd.  1  So ;  Ld.  Haym* 
1402  :  Sua.  655  :  3  Cc.n/i:.  <-.  8.  p.  12 j ;  f.  12.  p.  208. 
The  dtlliiittlions  in  thefe  cafes  are  frequently  very  de- 
licate. Sec  the  fubjc^  much  confidcred  in  2  jiLd. 
Rep,  892. 

Thus  it  is  lawful  for  a  man  to  make  a  dam  on  bis  own 

ground  ;  but  if,  by  making  it,  the  water  ovcrHo^s  his 
neighbour's  bnd,  an  a^lion  on  the  cafe  lies  againll  him. 
McJ.  CaJ.  m  L.  U  £.  275  :   I  Slrangt  634.   Trefpafs  lies 
generally  fur  breaking  a  man's  clok  ;  for  ciiaimg  cattle.  ' 
whereby  they  die  or  are  injured  ;  taking  a^vay  piles,  and  1 
breaking  of  fences,  or  of  doors  or  winao.vj  of  a  hojfs; 


for  diiffing  a  cart  and  horfei  over  the  ground  of  another, 
where  there  is  no  vvay  for  It :  Fifhing  in  another  pcrfon's 
pond,  and  for  breaking  the  pond  ;  for  eiting  the  corn  of 
anotherwith  cattle,  and  digging  in  any  man's  coal  mincs» 
and  carrying  away  coals  ;  tor  taking  away  fo  much  of 
the  p!aintifi''$  money;  tearing  a  bond.is'f.  i  Bro,  M, 
338:  I  5flW,  2  20:  2  Crc.  463  :  Lateh  144. 

rrcfprtfi  lies  for  fetting  the  end  uf  a  bridge  on  another 
man's  foil,  tiiough  it  be  a  highway,  z  i,:range  1004  | 
and  for  creeling  a  flail  in  a  market,  without  agreeing  for 
ftallage.  Und.  1238. 

In  Trefpafs  for  taking  goods,  the  plainiilF  muft  allege 
a  property  in  himfelf ;  becaufe  in  fuch  calc  there  may  be 
two  intendments,  one  that  they  were  the  defendant's  own 
gnods,  ar.d  then  the  taking  is  lawful ;  and  the  otiier  that 
ihcy  were  the  goods  th  .-  plaintitf,  when  the  tailing  will 
be  wrongful ;  but  wherever  the  ccnllrudion  is  indiffe* 
rent,  it  lhall  always  be  motl  Urong  againll  the  plainiii}'. 
2  L<v.  20 :  KVi*.  36. 

A  man  miy  have  one  aflion  of  Trefpafs  for  fcvcral 
TrefpaiTci :  And  if  divers  afUous  of  rrefpafs  are  broughc 
for  one  and  the  fame  caule,  the  defendant  may  get  t!iein 
united  in  one,  if  brought  to  vex  him;  but  the  TrcfpalTcs 
mult  not  be  of  feveral  natures,  which  may  not  be  tried 
in  one  a^ticn.  Mub.  24  Car,  B.  R. 

In  all  TrefpafTcs  there  ought  to  be  a  voluntary  aA,  and 
alfo  a  damage ;  and  in  detinue  and  trover,  whcic  the 
thing  itlelf  is  in  drmani,  it  Oiould  be  particularly  named; 
if  Trcfpafibelaid  in  a  dcclaraiion  foi  the  ta^^ingof  £0>d», 
without  ex prefTmg  the  quinti.y  and  quality  of  them,  or 
the  value,  (Ji.  it  is  bid  upon  a  general  demutrer; 
though,  as  to  the  omiirmn  of  t^e  value,  it  hach  been  held 
to  be  good  alter  vcrdi*!^.  Laleh  13:  Sijie  170,  230: 
L;t:rjj.  1384:  Sid.  39. 

Trefpafs  qaed  erpu  aiduxJt  Hes  not  for  the  father 
for  talcing  and  carrying  away  any  of  his  children,  ex- 
cept for  t;;king  of  a  fnit  or  daughter  who  ii  heir.  Cro, 
E/iz.  769.  A  man  committed  adjlt?ry  with  a  womm 
in  Sembwari,  where  they  both  dwelt,  and  the  womait 
went  to  Raidiff  in  Mi.tJi.-fix.  from  whvncc  the  man 
brougrit  her  to  Ricbtn»nJ\n  ^'urey;  ihc  huJbjnd  brought 
an  aiUon  of  Trefpafs uxere  raptn  ahduila  am  hoatf 
wii  ;  and  it  was  a  doubt  whether,  upon  the  matter  giy;r\ 
in  evidence,  the  defendant  could  be  found  guilty  in  ^jv- 
den  ;  but  the  Jury  found  him  guilty  generally,  and  g*te 
the  pUint  tT  300/  damages.  i)j'r  256, 

Executors  may  biing  Trcfp-ifi  for  pood*  taken  out  of 
their  poflclHon,  or  for  goo<ls  and  chaitL-ls  tnken  in  the 
life  of  the  tellator  :  Alfo  adminiilrators  lhall  have  it  for 
guaJs  of  tntcllatcs;  ani  an  Ordinary  miy  bring  aflion 
of  Trefpafs  for  goods  in  his  own  po;Trflion  to  adminiAcr 
as  Ordinary,  Ue.  If  a  man  votunt  '.uly  t  tke  away  my 
goods  or  cattle,  and  keep  them  till  1  p.iy  him  money,  on 
pretence  that  they  arc  his  hcriot,  ^■'r.  whi-rt  ificy  aic  not 
fo,  1  may  have  aClion  cf 'I'rcipafs.  JJro.  In/.  35^,  And 
if  the  Shciifl'  have  a  writ  againll  the  Imds  and  goods  of 
one  man,  and  he  by  mift.ikc  execute  it  upon  my  lands  or 
goods ;  tliis  a^ion  lies  againll  him,  and  it  will  be  no  tx- 
cufe  that  the  plaintilF  or  any  other  informed  him  they 
were  the  goods,  l^e.  of  the  defendant.  Djtr  295  ; 
Kfilm.  1 19,  129. 

if  a  man  hurt  my  bcafls.  in  ground  belonging  to  mf, 
or  fonie  other  perfon  ;  he  is  liable  to  adton  of  Trcfprifs, 
Though  til e  owner  of  the  land  wherein  cattle  are  doing 
this  Ticfpifi,  may  gently  by  himfcif,  or  his  dogs,  clu5 

ihcOT 


TRESPASS. 


thrm  out.  and  juflify  ilie  fame.    Br>.  Tr^fp.  421  : 
S  Rtp,  67. 

Trfrpafs  will  not  lie  againll  a  Minillcrul  OfGceri  for 
any  thing  djr.c  merely  in  purfuancc  ot  \\\\  duty  ;  chough 
it  is  fomcwhat  ia  fupport  ol  a  wron^.  but  ft  wrong  to 
which  he  is  no  w;iv  accclTary  or  altcnting:  wh<re 
a  dillrefs  is  loriiouHy  taken  and  impounded,  an  a^Uon  ' 
will  not  lie  againft  the  pound- keeper.  Ccr^p.  476. 

Trefpal's  will  not  lie  agaiuA  the  Mailer  or  Seaman  of  a  , 
King's  fliip  or  priv.itcer,  for  taking  a  vefTcI  as  pnzif  on 
theSea»  ;  though  the  caprure  is  afterwards  dcteimiuc  d  co 
b;  illegal  in  the  Court  of  Admiralty  ;  for  <iucllions  of 
prize,  or  not  prize,  belong  excluiively  to  that  Cojrt; 
which  gives  damages  for  the  detention.  Reus  v,  HaJorJ. 
/Jffwj.  580 :  Sec  I  Uif.  J43  :  S/V.  ^67 :  i./W«  v.  Rodney »  \ 
Jhug.  501. 

With  refpe£l  to  Officers  in  the  £xci/e  and  Ct/Jhmt, 
various  Ads  of  Parliament  have  been  made  to  proce£l 
tbeni  in  the  cxcrcifc  of  their  duty  ;  that  they  might  not 
be  harafled  with  adlioos  of  Trefpal's,  where  they  have 
ailed  bcna  fiie.  Sec  pariicuUrly,  6  Gre.  1.  c.  21 : 
l9GVff.  2.  e.  54:  and  Bfp.  Xi.  Pri.  Cb,  8.  ' 

A  Court,  which  U  not  a  Court  of  Record,  cannot  hold 
plea  of  Trcfpafs  1,7  et  armii.   F.  iV.  B,  85.    Writs  of  ^ 
Trefpafi  lie  either  to  the  Sheriff  to  determine  the  matter  | 
in  the  County  Court,  or  returnable  in  B.  R.  or  C.  S.  ^ 
F.N.  B.  86,  190.    Trefpafs  ^unre  vi  ti  armit  clan/um 
fi'tgtt  was  brought,  wherein  the  plaintilF  laid  damage  to 
the  value  of  zo/-  and  the  defendant  demurred  for  that 
caufc,  alleging  that  5. /!.  ccuM  have  no  cognizance  at  I 
Common  Lav.-,  or  by  the  llatute  of  Gloucejier,  to  hold 
plea  in  aflion  where  the  damages  are  under  40/.    But  it  , 
was  adjudged,  that  Trefpafs  quare  vi  tt  armis  will  lie  in 
this  Court,  be  the  damages  what  they  will.   3  AW.  275.  ! 

At  Common  Law,  in  Trefpafs  -vi  d  ormii,  if  the  dc-  , 
fendant  was  conviifled,  he  wis  to  be  lir.ed  and  imprison- 
ed; but  in  other  Trcfpafles  only  amerced  'Jtnk.Ceut.  185.  | 
)n  .iftion  of  Trefpafs  againll ■  two  pcrfjns  for  cirryin^  ' 
away  goods,  ISc,  one  lets  judgment  go  by  default,  and 
the  other  iui^ities  under  a  licence  from  the  plainiift',  and 
hr-s  a  verditt  ;  this  goes  to  the  whole,  and  judgment 
ihall  be  arrctled  as  to  the  other  defendant.  2  LJ.  Riv.m. 
13:2,  1574. 

Tn/paft  in  a  limited  and  conlincd  fsr.fe,  as  relates  to 
land,  fignifies  no  more  than  an  entry  on  another  m^^n's 
ground  without  a  lawful  authority,  and  doing  fome  da- 
mage, however  inconfiJcrablc,  to  hi*  real  properiy.  Fur  I 
the  light  of  mtum  and  uium,  or  property,  in  lands  being  1 
once  cll.iblilhed,  it  follows  as  a  nccclfiry  coiifcquerce, 
that  this  right  mud  be  excluAvc  ;  that  i;,  that  the  owner  , 
may  retain  to  himfcli  the  lole  ule  rnd  occupation  of  his  I 
foil :  every  entry,  therefore,  thereon,  withcut  the  owner's 
leave,  and  efpcciaily  if  cor.trai'y  to  his  exprtfs  order,  is  ' 
a  Trefpafs  or  iranigreAioo  ;  for  fntisfadion  of  which  an 
action  of  Trefpafs  wij  lie  ;  but  the  qur.tiiuin  of  that  fatif- 
fadion  is  to  be  determined  by  coiitidering  how  far  the 
cifence  wa«  wilful  or  tnfidvcrteni,  .md  by  elHmating  the 
value  of  the  :;^^«ual  damage  lullained.  3  C-imm,  ix. 

Every  unwarrantable  entry  on  nnoihcr's  foil,  the  Law 
entitles  a  'IV^fpifs  by  breaking  his  clofr  ;  the  words  of 
the  writ  of  Trefpafs  comm:.nding  the  defendant  to  flicw 
caufc  ^kar:  thyn"!  ^Hfvtntit  f'c^it.  For  every  inan*> 
land  is  in  the  eye  of  the  La  i  inclcfcd  and  let  apart  from 
his  neighbour**  : :  a  1  that  either  by  a  vifibic  and  material 
fence,  as  one  fiili  is  dii*idcd  from  another  by  a  hedge; 
14 


or,  by  an  ideal,  icvii'-blc  bouodiry,  exifting  orly  in  the 
contemplation  of  Law,  as  when  one  man's  land  adjoins 
to  another's  in  the  fame  field.  And  every  fuch  entry  or 
breach  of  a  man's  clofe  carries  neceflarily  along  uich  it 
fome  damage  or  oihtr :  for,  if  no  other  fpecial  lofs  can 
be  uiBgred,  yet  lliil  the  words  of  the  writ  iifclf  fpecify 
one  general  damage,  i^iv..  the  ucading  down  and  bruif- 
ing  hii  herbage.  F.  .V,  B.  S7,  88. 

Odc  mull  have  a  property  (either  abfolutc  or  tempo* 
rary)  in  the  foil,  and  adaal  polTeirion  by  entry,  to  be 
able  to  maintain  an  adion  of  Trefpafs  :  or,  at  leall,  it  is 
requifite  that  the  party  have  aleafe  and  poflcfTion  of  the 
vcllurc  and  herbage  of  the  land.  Dyr  :  2  R:H.  Jhr. 
549:  456.  Thusi  if  a  meadow  be  divided  annually 
among  the  parillttonerj  by  lot,  then,  after  each  perfoo's 
feveral  portion  b  allotted,  they  may  be  rcfpeflively  ca- 
pable of  maintaining  ait  aclion  for  the  breach  of  their 
fcvcrat  clofeii :  for  they  have  an  exclufive  interelt  and 
freehold  therein  for  the  time.  C^c  Eltz..  421,  But,  be- 
fore entry  and  aflual  puireliion,  one  cannot  maintain  an 
ai^lion  of  Trcfpufj.  though  he  hath  the  freehold  in  Law. 

2  Rill.  yJ6r.  553.  And  therefore  an  heir  before  entry 
cannot  have  this  a£lion  a^^inll  an  abator  :  though  a  dif- 
fcifee  might  ha\e  it  againll  Lhe  dilTcifor,  for  the  injury 
d^ne  by  the  difTcifin  iifeir,  at  which  time  the  plaintiff 
was  feifed  of  the  land  :  but  he  cannot  have  it  for  any 
a^  d^ne  after  the  difTeifin,  until  he  have  gained  pofTct- 
fion  by  re-entry,  and  then  he  may  wtll  maintain  it  for 
the  intermediate  daxage  done ;  for.  after  hii  re-entry,  the 
Law,  by  a  kind  of  j.it  ptj-Viinmii,  fuppofcs  the  freehold  to 
have  all  along  continued  in  him.  11  Rep,  5.  Neither, 
by  the  Common  Law,  in  cafe  of  an  intrnfion  or  deforce- 
ment, could  the  party  kept  cut  of  pofTcOion  fuc  the 
wtong-docr.  by  a  mode  of  redref^.  which  was  calculated 
merely  for  injuiies  committed  againtl  the  land  uh:Ic  in 
the  pofTefiion  of  the  owner.  Hut  now.  by  the  Jla:. 
6  J/:n.  c.\  S,  i:  a  guardian  cr  troHec  for  any  infant,  4 
hulband  fcii'ed  Jun  uxnist  or  a  perfon  having  any  cllaie 
or  intercll  determinable  upon  a  life  or  lives,  (hall,  after 
the  deicrminaticn  of  their  rtfpetlive  intcretls,  hold  over 
and  continue  in  pofTefOon  of  the  lands  or  lenemccts, 
without  the  confer;  of  the  perfon  entitled  thereto,  tbey  are 
adjudged  to  b:  TrefpafTers.  S-'c  alto  the ^ati.  4  Geo.  j. 
r.  78:  11  Gii.  2.  c  19,  ai  to  tenantf  lor  years,  l^c, 
holding  over,  and  this  Di^ionary,  title)  Sujtrantt }  JUxti 

He  ihAi  is  pofilfTrd  of  land*,  though  he  hath  no  gocd 
title,  ftiall  have  thi*  aitliun  for  a  Trefpafs  againrt  one 
who  hath  no  rfght  to  the  !andi ;  but  not  againll  him  that 
haih  right.  fUviJ.  4^1.  546:  AV-.^v.  16;.  The  Icflee 
for  years,  attcr  his  le;tte  is  'expired.  m*y  have  aAion 
for  a  Trefpafs  on  the  land  before  his  leafe  wa>  ended. 
Bro.  Trr/p.  4;6.  An  aition  of  Trefp:.fs  was  brought  by 
the  Lord  of  a  manor,  for  Trefpafi  dune  in  the  highway, 
by  a  tenant's  beall  brc  ikinj;  out  of  hi*  clofe  into  the 
wallc ;  Lod  it  was  ailjuJgrd  :t  would  rot  lie.  1  Bilj}, 
157. — The  resfon  of  thia  dcttrminaiion  fccmi  to  be, 
that  the  k<us  was  a  highway,  and  the  cattle  had  not 
eaten  therein ;  but  that  Trefp::fs  by  the  Lord  of  a 
manor,  as  owner  of  the  foil,  will  lie,  i)  indifpuiable.  Sec 

3  Burr.  1824. 

If  //.  is  boand  to  fspcc  his  clofe  againil  B.,  and  he 
againit  C.  a  neighbour;  and  neither  of  them  inclofc 
againll  one  another,  fo  that  the  bealts  of  C.  for  want  of 
iiiclofurc  go  out  of  the  ground  ic  that  of  B.  and  thence 
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tn  ^.'j  eroun^  :  In  this  cafe  A,  (hall  have  Trefpafs 
■gdinO  C.t  for  he  is  bound  only  lo  fcr.cc  againtl  /f.,ard 
ev<rry  one  ought  to  keep  hn  cattle  as  well  in  open 
gtound!)  not  incloft-d,  as  tii  I'cvcral  (grounds  where  there 
u  inclofure.  Dytr  366:  0«/.  161. 

One  drives  my  cattle  into  another  man's  land,  1  may 
j;o  on  ihc  land  and  fetch  tlicm  out :  yet  by  this  I  am  a 
Trcrpafler  to  the  owner  of  the  ground,  and  he  may  have 
his  action  a^:nnfl  mc  fortt,  niul  I  miitl  i:i!;e  my  coiinccr- 
remedy  againll  him  that  drove  them  in.  21  //.  7.  27  : 
I  Reft,  ^4.  If  ai. other  m;in  have  a  horfe,  or  other  goods 
in  my  houfc  or  ground,  and  he  enter  to  take  it  away, 
without  my  leave,  a^ioii  of 'rrcfpals  lies  againlt  him  : 
But  ifl  drive  the  cattle  or  carry  the  good&  of  another 
into  my  land,  he  may  come  upon  the  land  and  take  thcm> 
and  no  adion  Iteth.  4  Shf>.  /thr.  135,  156. 

A  man  i:  anfwcrabti:  for  not  only  his  own  Trefpafs, 
but  that  of  his  catdc  alfo ;  for,  if  by  his  negligent  keep- 
ing they  llray  upon  the  land  of  another,  (and  much  more 
if  he  pcrmifi,  or  drives  them  on,]  and  they  there  tread 
doivn  his  neighbour's  herbage,  and  fpoil  h)5  corn  or  his 
tree!, this  is  aTrefpafs  for  which  the  owner  mull  anfwtr 
in  d4niagcs.  And  the  Law  gives  the  paity  injured  a 
double  remedy  in  this  cafe  ;  by  permitting  him  10  dif. 
train  the  cattle  thus  damage  ftcjitftt or  doing  damage 
till  the  owner  fliall  make  inm  fatisfaillion  ;  or  eUc  by 
leaving  him  to  the  common  icmedy  by  action.  And 
the  action  that  lies  in  either  of  thefe  cafes  of  Trefpafs 
committed  upon  another's  land,  cither  by  a  man  himfelf 
or  his  cattle,  is  the  aflion  of  Trefpafs  vitt  ttrmis  ;  whereby 
a  man  is  called  upon  to  anfwcr,  qum-ei^t  tt  armit  slau/um 
ipfitii  A.  apiid  X^.fregitt  tt  blaiin  ipftut  A.  ad  'vaUniiavi 
ctiitutn  fahdcrur.1  ibidfin  nuftr  trt:<i»ititt  t!tfi  ijmbu/dam  avt- 
riis  d^pajim Jmt,  (omukax-itt  et  tettfumtpi^  &c.  krgijlr.  94, 
For  the  Law  always  couples  the  idea  of  furcc  -vith  that 
of  intfufion  upon  the  property  of  another.  And  herein, 
»f  any  unwarrantable  a^  of  the  defendant  or  his  beads, 
in  coming  upon  the  land,  l>c  proved,  it  is  an  a£l  of  J'rcf- 
pafs  for  which  the  plaintiff  murt  recover  I'omc  damii^es ; 
fuch  however  as  the  Jury  (ha-U  think  proper  to  aflcf*-. 
3  Ccmm.  c.  12. 

In  Trcfpafics  of  a  prrmancnt  nature,  where  the  injury 
is  continually  renewed,  (as  by  fpoiling  or  confuming  the 
herbage  with  the  defendant's  cattle,)  the  declaration 
may  allege  the  injury  to  have  been  committed  bj  to'tii- 
uuiuton  from  one  given  day  to  another  ;  (which  i>  calle;^ 
laying  [he  a^iion  wi;h  a  untinuimio  ;)  and  tKe  plaintiff" 
fliall  not  be  compelled  to  bring  feparatc  anions  lor 
every  day's  fepirate  olfence.  2  RtU  Abr.  545  :  Lsrd 
Raym.  240,  But  where  the  Trefpafi  is  by  one  or  feveral 
adts,  each  of  which  terminates  in  itielf,  and  being  once 
done  cannot  be  done  again,  it  cannot  be  laid  with  a  mn- 
tinuauJa  ;  yet  if  there  be  repeated  afls  of  Trefpafs  com- 
mitted, (as  cutting  down  a  certain  number  of  trees,) 
they  may  be  Uid  w  be  done,  not  cominually,  but  at 
divers  days  and  times  within  a  given  period.  Salk.  638, 
639:  U\  R(i^-m.  ;i2j  :  7  AW.  152. 

Things  mull  lie  in  cuntinuance>  and  imt  terminate  m 
themfcives,  or  a  ccnu.mavJv  will  not  be  good  :  And  where 
a  I  refpafs  is  alleged  with  a  continuance,  that  cannot 
be  continued,  the  evidence  ought  only  to  be  to  the  firA 
aft.  2  Salk.  638,  639. 

The  bell  way  w  declare  for  fuch  Trcfpaflcs  which  lie 
In  coniiniunce.i-.  for  the  plaintiff  to  'ct  forth  in  his  dc- 


daration  that  the  defendant,  between  fuch  a  d.iy  and 
fuch  a  day,  cut  feveral  trei:j,  (S<.  and  1.01  to  lay  a  fwr/i- 
nuando  iranjgrejJiOHts  from  fuch  a  day  to  fuch  a  day  ;  and 
upon  fuch  dccUr.-ition,  the  plaintifl'inay  give  incidence 
a  cutting  on  an^'  day  withia  thofc  dayi.  3  Salk.  360. 

Jf  ihu  defendant  makc$  thg  place  where  the  Trefpafs 
was  done  material  by  his  pica,  he  muil  Ihcw  it  with  great 
critainty  ;  but  if  it  be  a  Trtfpaf*  quarc  daa/tm frtgii  in 
B.  and  the  defendant  pleads  that  the  place  where  is  his 
frectiuld,  which  is  ilte  common  bar  in  this  cafe,  fo  juf- 
tifics  ns  in  hi*  freehold,  ts<-  if  ifl'uc  be  taken  thereon,  the 
defendant  may  give  in  evidence  any  clofc  In  which  he 
hath  .1  trceh  M  ;  though  if  the  pUintifT  had  replied  and 
f  ivrn  the  dole  a  name,  defendant  mull  have  a  freehold 
in  that  very  clofe.  2        453  :  Carr/u-iu'j  Rep.  176, 

A  plainiifr  mty  make  a  new  itflignmcnt  of  the  place 
where,  ijc.  acd  then  the  defendant  may  vary  from  hij 
firrt  juilitication  :  As  for  indance;  an  »clion  of  Tref- 
pafs aflt^DcJ  to  be  done  gc  er-iSiy  in  D.,  the  defendant 
jullificd  the  taking  damngc-JiUjiAnt ;  and  the  plaintiff  in 
bis  replication  made  a  nctv  attignmcnt,  upon  which  the 
defendant  jullitied  for  a  heriot ;  and  it  was  adjudged 
gcod.  A/eor  540.  The  defendant  in  hi«  plea  may  pot 
the  plaintiff  to  the  new  allignmeiit ;  and  every  new  af- 
fignmciit  is  anew  declaration,  to  which  the  defendant  is 
to  give  a  new  aiif.vcr,  and  he  may  not  tiavcrfc  it,  but 
mult  cither  pitad  or  demur ;  yet  where  TrcfpaHes  are 
alleged  to  be  done  in  feveral  places,  and  the  defendant 
plead;  to  fonr.r,  aitd  agrees  to  the  places  wherein  the 
pl.-Lintifr  alleged  the  TrcfpaflVs  to  be  done,  there  the 
phiniifFmay  anfuer  that  part  of  the  plea  by  a  traverfe, 
and  flicw  a  new  affignmcni  as  to  the  reft.  Crtf. 
492,  8 1  2.   See  tiths  Kt  u-  Jjji^nmenl ;  Pleading. 

One  aftion  of  Trelpa^  may  be  brought  for  a  Tref- 
pafs committed  in  lands  which  lie  in  feveral  towns  or 
vills,  if  they  are  in  one  and  the  fame  couriy  ;  for  elfe 
tliey  cannot  receive  one  trial,  as  they  are  locdl  caufes  of 
aftion  triable  in  the  county  where  done.  2  Lii  Abr.  595, 

As  Trefpafs  quart  ilcujum  frrgt:  is  a  local  afiion, 
Trefpafs  for  breaking  and  entering  a  houfe  in  Canada  in 
Amtricei,  will  not  lie  in  this  country.  4  Ttrm  Rep.  503.. 

in  feme  cafes  Trefpafs  is  jultitirible  ;  or,  rather,  entry 
on  aitothrr's  land  or  houfc  lhall  not  in  thofe  cafes  be  ac<^ 
counted  Trefpafs  :  as  if  a  man  come:  thither  to  demand 
or  pay  monty,  there  payable;  or  to  execute,  in  a  le^al 
mann;:r,  the  procefs  of  the  Law.  Alfo  a  man  may  juf- 
tify  entering  into  an  inn  or  public  houfe,  without  the 
leave  of  the  owner  lirft  fpectally  af^ed  ;  bccaufe,  when  a 
man  proftffrs  the  keeping  of  (^c)i  inn  or  public  houfe,  he 
thereby  gives  a  general  licence  to  any  perfon  to  enter 
his  door^.  ;  ee  title So  a  landlord  may  jutlify  en- 
tering to  di^rain  for  rent ;  a  coinmoncr  ;o  attend  his 
cattle,  coaimoning  on  another's  land  ;  and  a  reveifloncr, 
to  fee  it  any  waile  be  committed  an  the  ellate  ;  for  the 
appa/ci,i  ncceflity  of  thL' thing.  S  R^p.  146.  Alfo  it  hath 
been  faid,  ihit^  by  the  Common  Law  and  cullom  of 
EagiaL-dt  the  poor  are  alUjwed  to  enter  and  glean  upon 
anocticr's  ground  after  the  harvell,  wiihout  being  guilty 
0/  Trefpafs ;  but  nvodcrn  Jeterminaiions  have  di?tued  this 
right.  See  this  Di&iuii«ry,  title  CArfwV/^.— 'I  Kl- Com- 
mon Law  warrants  the  himting  of  ravenous  bealls  of 
prey,  as  b.idgci  sand  foxes,  in  another  man's  land;  bc- 
cauftf  the  dellroving  fuch  creatures  is  faid  to  be  profit- 
able to  the  rubiic.  Crc.  Ja:.  321.  Sec  wXcCarr.f  Lenvi, 

But 


Trespass. 


T  R  E  y  T  s- 


Soi  tn  zy(es  nherc  a  man  mirjemeins  bimtelffOr  makfs 
an  iti  life  of  the  auihoriiy  with  which  the  Law  entiufls 
h'lm,  be  (hall  be  accounted  a  Trcrpaffer  al>  iMithi  as  if 
one  comes  into  a  tavern  and  will  not  go  out  in  a  rea- 
fonaWe  time,  but  titrics  there  all  nigli:,  contrary  to  the 
incUnations  of  the  owner  ;  this  wrongful  a£t  (hall  afieA 
and  have  rcUtlon  ba^k  even  to  his  firll  entry,  and  make 
the  whoic  a  Trcfpifj.  Finch  L.  47:  Cr».  ^ac.  14?!  : 
z  ^0//.  yJ&r.  j6i.  iljt  a  bArc  non  fcafance,  af  not  pay- 
ing fjr  the  win.*  he  calti  for,  will  not  make  bim  aTrcf- 
paflcr  ;  for  this  \i  on!y  a  breach  of  conrrafl,  for  which 
the  iiverner  h;ive  an  aflion  of  debt  or  o£]:m^fii 
a^ainlt  hii.i.  8  Rtp.  147.  So,  if  a  hndlord  diilr^ncd  lor 
rent*  and  witful-y  killed  )he  diilreff,  this,  by  the  Coamtoa 
Law,  icade  htm  a  TrefpatVer  ah  initio:  and  fo  indeed 
wotflj  any  other  irr^guUhty  hive  done,  till  th?  rtaiuie 
11  Gea  2.  £.  19  See  ttmh.  i.47;  and thii  Di4lionary, 
title  Di)irtf-.  Bill  till',  if  a  Rcvcrfi  ^ncr,  who  enters  un 
protencr  of  fcci.ig  wall:, breaks  ih-."  houfc.  or  ftays  there 
all  night ;  ur  if  the  cominoqeft  who  cooies  to  tend  his 
catOr,  cuts  down  a  tree:  in  thefe  and  I'lmiUr  cafes  the 
Law  judges  that  be  er.trrcd  fiir  this  ur:t.iWruf  purpcfe  ; 
and  ilicrciore,  as  th<;  aft  which  demont!r.ites  fuch  hii 
purpcfe  is  a  Trcfpil'/.c  ftull  be  cliecnted  a  TrcfpaU'iT«i 
initio,  8  Rep.  146  So  alfo,  ia  t^it  cafe  of  hunting  the 
fox  or  the  baager,  a  man  canncc  juiitfy  breaking  the  foil, 
and  digging  him  out  of  ht»  earth  :  for  though  the  Law 
warrants  the  hunting  of  fuch  noxious  animals  for  the 
public  gcaJ,  ya  it  is  held  that  fuch  thm^s  muAbe  done 
in  an  crcioary  rin:l  lTuiI  maoncr ;  iheretore,  as  there  is 
an  ordinary  ccuifc  to  kill  them,  by  bunting,  the 
Court  he'd  that  the  digging  for  them  was  unlawful. 
Cra.  JiK'  321.  See  title  Qamc  La-mt. 

A  man  may  alfo  juftily  in  an  aflion  of  Trefpafs,  on 
accoLint  (if  the  fre;holdand  right  of  entry  being  in  htm. 
fe!f ;  and  this  dcicnce  briog.^  the  title  of  the  cftate  in 
quc!;ion.    Thi»  is  therefore  one  of  the  ways  d?vijed, 
fince  the  difufc  of  real  aLttjni,  to  try  [he  property  of 
cftats^i  though  it  is  not  fo  ufuai  as  that  by  Ejeflnient, 
bccjufe  that,  being  now  3  mixed  avVton,  not  only  gives 
damages  for  the  cje^ion,  b'jt  alfo  poireluon  of  the  laad  : 
whereas  in  Trefpaf;,  which  is  merely  a  perfonal  fait,  the 
right  can  be  on!y  afcertaiacd,  but  no  poQ'clTion  deli- 
vered; no:liing  being  recovered  but  damages  for  the 
wrong  committed.  \  Comm.  c.  \  z.  Sfc  title  Ej/Jhaent.  i 
line  jtilliticalion  in  Trefpafs  alfo  arifes  from  the  leave  ^ 
or  licence  of  the  party  complaining ;  and  as  to  this  the  { 
jbllowing  ha^  be^n  flaied  as  the  difTerence  :  | 
There  i>  dilT-'rcnce  bet^ren  a  poOtive  abufe  of  an  au-  . 
thorityor  licence  in  fjft,  and  of  an  au:horiiyor  licence  ' 
in  Law  :  The  reafon  of  this  diff'crenci  is  in  one  book  , 
faid  t>)  be,  lha:  the  abufc  in  the  latter  cafe  m  deemed  a  | 
Trefpafs  v.ith  force  ah  initio  \  becaufe  the  Law  intends 
from  the  fubfftjuerl  lort'.ous  ail*  that  there  was  from  the 
beginning  a  dcfign  to  be  guilty  thereof.  8  Ref,  146. 
The  Six  Carftmerf'  cafe.  I 
But  this  reafon,  which  equally  applies  to  both  cafes,  is  ' 
by  no  mrani  conctuCve ;  for  it  may  be  at  well  intended 
in  the  former  cafe,  from  the  fublequent  tortious  afl,  that 
there  was  from  the  beginning  a  d<;l)gn  of  being  guilty 
thereof.    Perhaps  the  ditTerencc  between  ihc  1*0  cafes 
may  be  better  accounted  for  in  the  following  manner  : 
In  the  onc>  where  the  Law  has  given  ao  authority  or  ti- 
1 1 


ccr.ce,  it  fccms  rcafonable.  that  the  fame  law  (hould,  In 
order  to  fecure  the  perfons,  who  arc  without  their  direct 
atTent  made  the  obj^'cls  thereof,  *rom  all  pofiiive  abufcs 
of  fuch  authority  or  licence,  whenever  either  of  ihcfe 
is  pofuivcly  abuied,  mske  the  fame  void  from  the  be- 
ginning;  and  leave  the  abufer  thereof  in  tiie  fame  fitu- 
aiioo,  as  if  he  had  aifled  without  any  aaihoiity  or  li- 
cence. And  this  agrees  perfeftly  mth  the  mayim*  ji.ius 
Itgii  tKmiai f^idt  mjuriam*    Bat  in  the  other  cafe,  where 
a  man,  who  was  under  no  ueccfOty  of  ^vihg  an  autho- 
rity  or  licence  to  any  perfon,  has  thought  proper  to  give 
;  one  0*  thcfe  to  a  ceri^in  perfao,  who  is  .ificnvardi  guilty 
j  of  a  pofiiive  abufe  thereof,  rh-rc  is  tio  reafon  that  the 
j  i.aw  IbcuU  ioterpofej  and  make  all  that  hai  been  dme. 
I  under  the  authority  or  licence  by  him  fo  votontarilf 
1  given,  void  from  th=  brginoing;  becaofc  it  was  his  owii 
foUy  10  place  a  confidence  in  a  mati>  who  was  not  Hi  \o 
j  bff  truficd.  5  Arty  jfhr.  156. 

I      In  order  tu  present  triHipg  and  vexatious  aflioas  of 
I  Trefpafs,  as  well  as  oth-r  perfonal  adions,  it  is  {im/r 
aha)  enaAed,  by  JJai.  43         i-.6  i  22  (ff  23  C.  i.  ..  ^. 
^  1 36,  that  ^vberc  the  Jury,  wlio  try  an  aflion  rf  Trefl 
pafs,  give  M$  damages  than  40  J.  the  pUiniifi'  (hall  be 
allowed  no  more  colh  than  d.im.igcs  ;  unlefi  tne  Judge 
ihiii  certify  under  ids  !.and,  that  the  freehold  cr  title 
o.*  the  land  ccme  chiefly  in  qucilion.    Bu:  ttiis  rule  t.ovt 
admits  0?  two  exceptions  more,  which  hare  been  made 
i  by  fubfequent  Aatutes  :  One  is  by  ^^at.  8  CS*  9  5. 
f.  II,  which  enaas,  that  in  all  Athons  of  Irefpals, 
wherein  it  fliall  appear  that  the  Trefpafs  was  wilful  and 
I  maliciou5,  and  it  he  lo  certified  by  the  J  udgc,  tn<  plain- 
I  tiff  fljall  recover  fu!l  cofis.    Every  Trefpsfs  is  wilful, 
I  where  the  defendant  has  notice,  and  is  cfpectally  fore- 
warned not  to  come  on  the  l.iod ;  as  every  Trefpafs  is 
'  malicious,  though  the  damage  may  not  amount  to  forty 
I  ihillings,  where  the  intent  of  the  defendant  plainly  ap- 
pears to  be,  to  hirafs  and  diArcfs  the  plaintiff ;  as 
I  in  cafes  of  fportfmen  warned  to  go  off,  or  not  to  come 
1  again  on  another's  land.  Ejp.  N.     415.    The  other 
exception  is  by jiat.  4  i^'  5  H'.  £5  M.  c.  23,  which  gives 
full  coils  againll  any  inferior  iradeiman,  apprentice,  or 
other  dilToldtc  perfon,  who  is  convicted  of  a  Trefpafs 
in  hawking,  hunting,  fi(hiug,  or  fowling,  01  another's 
land  ;  and  thcfe  culU  fuch  inferior  tradefman  ii  liable 
to  in  cafe  of  fuch  Trefpafs,  whatever  qualiHcation  he 
may  have  in  point  of  eflate.        Ray/K.  149  :  3  Ccmm, 
c.  12.  See  this  Di^  titles  Co,?/ ;  Gane  Liruij, 

If  the  defendant,  in  Trefpafs  ^uare  claa/um  frtgitt  dif- 
claim  any  title  to  the  land,  and  the  Trefpafs  is  involun- 
tary, or  by  negligence,  he  may  be  admitted  to  plcaa  a 
dilclanner  and  tender  of  amends  belorc  tne  action 
brought,  And  if  i:  be  found  for  the  defendant,  the 

plainiitf  ihaU  be  jarred.  Stat,  z\  Jx.  c,  16.  Sec  title 
'T'ejt'ifr.  ■  ^ 

Sec  fdithcr  on  this  fubjeA  Ejpiaa^*s  NtJS  Priuj,  CL  8, 
TRESPASSANTS,  tr.]  is  ufed  by  JW//<w,  r.  29, 
for  piifengers. 

TRtiSl'ASSER,  One  who  commits  a  Trefpafs.  See 
title  Ttf/pjji, 

TilEsTORNARE,  To  turn  or  divert  another  way ; 
Trrisrnare  vioMt  to  turn  the  road.  Caiv.'/i. 

TR':,YTS,  Fr.]  Taken  out  or  withdrawn,  applied  to 
a  Juror  removed  or  difciiarged.  f.  A;  B.  159. 

TRL4L, 


TRT 


TRIAL, 

TaiATio.]  Tlie examinaiion  of  a  caufc,civll  or  cn- 
minal.  bclore  a  Judge  who  has  jurifdiflion  of  if,  accord- 
ing to  ihe  Laws  of  the  Land,  i  Injl.  124:  Fimh.  L.  36. 

1 .  0/  the  Ccur/e  0/  Trial,  ia  Ci-vii  Cajej, 

II.  ■  -  — ■  ia  Criminal  Ca/ts. 

in.  O/A'no  Triah, 

T.  T  R I A  L  is  the  examination  of  the  matter  of  fafl  in 

IfTae  ;  of  wiiich  there  arc  many  difTercot  fpsclcj,  accord-  , 
ing  to  the  diiFtTcncc  of  the  fubjeft  to  be  irieJ  :   As  fcr 
example.  Trial  by  RtccrJ ;  by  lu/ptOim,  or  Ex*minaticn  \ 
by  Cfrtifcate  j  by  IVztatfftt ;  by  Wager  «/  Battil ;  by 
If^ager  of  Laiv  j  and  by  J^nry. 

The  firil  fix  of  ihefc  ipecies  of  Trial  are  only  had  in  ] 
certain  fpccial  and  eccentrical  cafes,  wliere  the  Trial  by  | 
the  Country. /^r  paij,  or  by  Jury,  would  not  be  fo  proper  ' 
orefFcclual.  See  this  Dit'tionary,  titles  Xwfir</;  In/pee-  j 
ticii  C<riifiait\  Bauti;  U'agtr  ef  Laiv;  as  to  diofc  | 
Trials.  ^  _  | 

Trial  by  Wiintffcs,  fitr  fejei,  without  the  intervention  ; 
of  3  Juiyi  is  the  only  method  of  Trial  known  to  the  1 
Civil  Liw  ;  in  which  the  Judge  is  left  to  form,  in  bis  [ 
own  brealt.  In  feolcnce,  upon  the  credit  of  the  wiincfTes  I 
examined  :  But  it  is  very  rarely  ufed  in  our  Law,  which  1 
prefers  the  Trial  by  Jury  bifore  it,  in  almoft  every  in-  ) 
iiaiicc  :  Save  only,  that  when  a  Widow  brings  a  Wnt  ■ 
of  Dower,  and  the  Tenant  pleads  that  the  llulbaiid  is  ] 
notdead;  tKis  being  looked  upon  asadtla'.oryplej,  is.in  I 
favour  of  the  WiJovv,  and  for  greater  rxpcdiiion,  allow  ed  | 
to  be  tried  by  Witn'-lT^s  e  .anvlnrd  bt-'fi-rc  ihejudgrs  :  And  t 
fo,  faith  Find-,  ihallno  otncrcafr  in  cur  Law.  But  Ccte  j 
mentiors  fome  oihtri ;  as,  to  try  uht-ther  the  l  enaniin  a  < 
real  afilion  was  duly  fumtnoned,  or  the  validity  of  a  chal-  ) 
Icnge  to  a  Juror  ;  fo  ih  it  Find/s  obfcrvation  mull  be  con-  1 
lined  to  theTual  c.f  Jirea,  and  not  collatm',  ifftjes.  I 
And  in  every  caf'-  dh  'i\  s  ii  do*^  n,  that  the  aSirm  itivc  ■ 
moll  be  pioved  by  tw^>  kviioeircs  at  the  tcalt.  1  Injl.  6  :  , 
3  Cohim-  e.  ZZ'  ' 
For  the  proceedings  on  the  Trial  in  Civil  Cafe<  by  \ 
Jurv,  as  relate  to  the  fummoning  and  appearance  of  the  j 
Jury,  fee  this  Dift.  title  Jury  1:  As  alfo  titles  .^^w; 
'Jujlices  of  /f^Jf.  [ 
Trials  b)  the  Country  arc  ai  Bar.  or  Ni/i  Prius.  | 
Trials  at  Bar  are  thoic  which  take  place  before  aH  > 
the  Judges,  at  the  liar  of  ihc  Court  in  which  the  aflion  is  '■ 
brought.  Before  :hc  /?a/. //'Vi/fli.  2.  13  I  -  c  30,  Civil 
CaufCi  were  tried  eiihor  at  the  Bar  of  the  Court,  or,  when  ' 
of  no  great  moment,  before  the  Juliices  in  Eyre^  a  prac-  | 
ticc  having  very  early  obtained,  of  continuing  the  caufc 
from  Term  :o  Term,  in  the  Court  above,  provided  the  ^ 
Jurttcei  in  Kyrc  did  no:  previoully  come  into  the 
county  where  tbecaufe  cf  afliun  arofe  ;  and  if  it  h.ip-  | 
pened  thai  they  arrived  there  within  th:\t  interval,  then  , 
the  caufe  was  removed  from  the  jurifdi^lion  of  the  Juf- 
liccs  at  //'  /w/Wf,  10  that  of  the  Juftices  in  Eyre.  Sec 
title  'J-*'/^'  *^''>cn  ihe  Jul'.icei  in  Eyre 

*cie  I'lipcrfcdcu  by  the  mcJjrn  Juliices  of  .Mlifc,  it  ■ 
wa3  cnailcd  by  tiic  above  iU:ute,      that  inquifmoos  to 
be  taken  of  irefpaifes  pleaded  before  the  JuHiccs  of  ] 

Brn-h,  fball  be  determined  before  the  Juliices  of 
Afijil-   oitlcfs  the  trefpafs  be  fo  htinous  ih"'  i:  rr.viiics 
Vol.  iL 


grtaf  examiHatien ;  and  that  inqtiiSttons  of  other  pfeas 
pleaded  iv  eichcr  il^/r<''{>,  wherein  th:;  cxaminatiou  i^  cafy* 
lhall  be  alfo  determined  before  them :  But  inquifaioDs 
of  many  and  weighty  mntttrrs,.  which  require  ^itat  ex- 
aotinatiin,  (hall  be  taken  btrfore  tfce  Jufticcj  cftht  Beuchn, 
Aec.  ;  and  when  fucK  inqtielti  are  taken,  ihcy  Jhall  be 
returned  into  the  Benches,-^and  dicrc  judgment  ilull  br 
given,  and  they  fhall  bcinroUed."  Since  the  mnking 
of  this  flatute,  caufes  in  general  are  tried  at  AV//  Priai  \ 
Trials  at  Bar  being  only  allowed  in  Ejcflmer.t.  and  other 
caufes  which  require  grc*t  examination.  This  Ihtote. 
cxtendiv.g  only  to  the  Court?  of  King's  B?nch  and  Com- 
mon Plea>,  whenever  an  ilTuc  ii  joined  in  the  Kxcbcquer, 
to  be  tiied  in  the  Country,  there  is  a  particubr  Comniif- 
fion,  authorifing  the  Judges  of  AlTife  to  try  it.  Bull, 
N.  P.  304. 

When  the  Crown  is  immediately  concerned,  the 
Attorney- General  has  a  right  todcmand  .1  Trial  at  Bar. 
In  all  other  cafes,  it  ii  entirely  in  the  dtfcretion  cf  the 
Court,  governed  by  the  circumilaoce*  of  the  cafe  ;  even 
if  the  psrties  confert,  foch  a  mmle  of  Trial  cannot  be 
had  without  leave  of  the  Court.  The  grounds  on  whidi 
tl  i)  Trial  ought  to  be  granted  arc,  the  great  value  of 
the  fubjeft-matter  in  qurflion,  the  probable  length  of  the 
inquiry,  and  the  likelihood  that  diBiculties  may  arife  in 
the  courfe  of  it.  In  Kjcitmcnt,  it  is  faid,  the  rule  has 
been  not  to  allow  a  I'rial  at  Bar,  except  where  the 
yearly  value  of  the  land  is  100/. ;  and  vdue  alone,  or 
the  probable  length  of  the  inquiry,  is  not  a  fufHcieot 
ground  for  it ;  but  difficulty  mull  concur;  and  in  order 
to  obtain  it  upon  that  groand,  i:  is  not  lulHcient  to  fay 
gcrer.illy  in  an  nfiidivii,  that  tiie  caufe  is  expr^ed  to  be 
diiKcult  ;  but  the  particular  difiicalcy  which  is  exp<;ctrd 
to  aii(e>  ought  to  be  pointed  out,  that  the  Court  may 
ju.ig;  whether  it  be  fuSicicni.  TtJJ'j  Pra;?.  K.  B  ,  Aeii 
the  autltoriiiei  there  cited. 

If  one  of  the  Juliices  of  cither  Bench,  or  a  Mailer  in 
Chancery,  be  concerned,  it  i>  a  ^ood  caufc  for  a  Trial 
at  B^r,  be  the  value  wha:  it  may;  and,  it  is  fa:d,  that 
loch  Trial  was  never  denied  to  any  Officer  of  the  Court, 
nor  hardly  11  any  Gentleman  at  the  Bar.  The  plaintiff 
may  have  a  Trial  of  this  nature,  by  the  favour  of  the  Courts 
though  he  foe  tit  forftui  pauptrii :  But,  where  the  plaintiff 
is  poor,  the  Court  wilt  noc  grant  it  to  the  defendant, 
unlefs  he  will  agree  to  take  Kt/t-Priui  coj}i  if  he  fucceed, 
and  if  he  fail,  to  pay  Bar  coJs.  In  Londdn,  it  is  laid, 
a  caufc  cannot  be  cried  at  Bar,  by  reafon  of  their  char- 
ter, which  exempts  then  from  fcrving  upon  Juries  out 
of  the  city.  But  the  great  caufc  of  Lc.-^jcr  agsintt  the 
F.aj}  Imiiu  Company,  was  tried  at  Bjr  {M.z  Gro.  3.)  by 
a  Special  Jury  of  Merchants  of  L'^t'hn.  2  Salt.  644  : 
1  Ttrm  Rip.  366.  In  that  cafe,  however,  the  Jury 
confcntcd  to  be  CA-orn,  and  waived  their  privilege. 
Z  H'ilj.  136.  And  where  the  chiHc  of  action  artfr?  in  a 
County  Palatine,  it  has  been  Joubied  wncthcr  tfie  CoL'rl 
of  A*.  S.  can  compel  the  inhabiiants  of  the  Palaticatc  to 
att;3nd  as  Jurors   Tidtft  Praci. 

A  Trial  at  Bar  is  never  granted  before  iflue  Joined^ 
except  iu  Ejedlment ;  in  which,  as  ifTuc  is  very  feldom 
joined  till  the  Term  is  over,  it  (lould  afterwards  b« 
too  latt!  to  make  the  application.  This  fort  of  Trial 
fhould  regularly  be  moved  for  in  the  Terra  preceding 
that  in  which  it  it  intended  to  be  hai;  as  in  liitory 
for  Eajh-r,  and  in  Trmiiy  for  lluha'^n.,.  Tctm,  except 
5  U  where 
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vhere  Unds  He  in  MiMtftx  \  and  it  ii  never  ullowed 
in  an  ifluablc  Term,  unieis  the  Crown  be  concerned 
in  intereft,  or  under  very  particular  iind  prefling  circum- 
fiances.  In  Ea^ir  Term,  ihcy  did  not  formrrly  allow 
more  than  ten  Tri»I>  st  Bir ;  and  ihey  muA  have  been 
brouglK  on  a  t'ormight  at  leaft  bcfoic  the  end  of  it,  to 
allow /ufllcii-nt  time  lor  the  oibcr  bufniefs  of  chc  Court. 

Anciently,  there  waa  no  other  notice  given  of  fuch 
Ttial,  than  the  rule  in  the  oOice ;  but  noiv  there  muil 
be  1^  davi*  t.oticc.  'J'hc  plaintilf  however,  as  in  oihtr 
Cdiesi  may  counirrmsncl  liis  notice,  and  prevtriit  tlie 
caufc  from  beiog  uird  at  the  day  appointed;  alter 
which,  it  cannot  be  brought  to  'i'lial  a^ain,  uiilcb  fomc 
ficw  d^y  be  appointed  by  the  Court.  And  it  is  fjid, 
that  a  fccoiiJ  rule  cannot  be  made  for  a  Tiial  at  Bar, 
between  iht;  fame  particj,  in  ilic  lame  I  erm.  Previous 
to  giving  notice,  th?  day  appointed  for  ilie  'i'ri:il  mult 
be  entered  with  the  CU-rk  of  the  Faperi ;  and  it  coflid 
not  formerly  h^vc  been  on  a  Samniay,  or  the  lafl  Paper 
Day  in  Term,  except  in  the  King's  cafe.  TtJa^i  Pracl. 

A  Trial  at  Bar  u  had  upon  the  /W/y  Facias  or  Di/. 
Tringai,  SiC.  as  at  Common  Law,  tvithout  any  chulc  of 
Prinj  ;  and  it  is  moAiy  by  a  Special  Jury  of  the 
couDty  where  the  aflion  is  laid.  But  it  may  be  had, 
by  confenl.  by  a  Jury  of  a  different  county  ;  and  in 
U^flirs  or  Berwick  upon  Twt^i,  See.  or  where,  an  im- 
partial Trial  cannot  be  had,  tlic  Jury  mull  come  from 
the  next  EngUjh  or  adjoining  countr,  where  the  King's 
writ  of  yetiirt  runt.  Six  day»*  notice  at  leall  ought  to 
be  given  to  the  Jurors  before  the  Trial ;  and  if  a  fuBi- 
cieHt  number  do  not  attend  to  make  a  Jury,  the  Trial 
maft  be  adjourned,  and  a  i.'ccem  or  c3o  Tula  .iwarded, 
%&  at  Common  Law;  for  ihe  parties  in  tliid  ca'c  cannot 
pray  a  T&Us  upon  the  Ottutcs.  See  title  Jury.  And 
no  writ  of  aIioi  or  pluria  OijlringaSy  with  a  laUs,  for 
the  Trial  of  I/Tues  at  the  Bar,  lhall  be  fucd  out,  before 
the  precedent  writ  of  Dijinngas,  with  a  Panel  of  the 
names  of  the  Jury  annexed,  ftiall  be  ticlivered  to  the 
Secondary  of  the  Court,  to  the  intent  thut  the  ]Aues> 
fcrftitcd  by  the  Jury  for  not  appearing  upon  the  pre- 
ctdcnt  writ,  may  be  duly  eftrcatcd.  After  a  Trial  at 
Bar,  if  the  parties  be  dilTatis&ed  with  the  verdif),  they 
may  move  for  a  new  Trial,  as  in  other  cafes. 
PfoSl.  and  .authorities  there  cited. 

Tr.iALS  AT  NiJj  Paius  arc  always  had  10  the 
county  where  the  Venue  is  laid,  and  where  the  fa^  wai  or 
19  fuppofcd  to  hnve  been  commicted  ;  except  where  the 
Venue  is  laid  in  or  Uei-mjick  upon  T xuad.  Sec,  or 

in  a  county  where  an  impArilal  I'rnl  cannot  be  had  i 
io  which  cafes  the  caufc  fhall  be  tried  in  the  next  Enghjh 
or  adjoining  county,  where  the  iOng'a  writ  of  Vtnirt 
run«.  Tidd'i  Prad.  See  title  Vtnut^ 

When  the  Day  of  Trial  is  fixed,  the  plaintiff  or  hts 
attorney  mu(l  bring  do^n  ihr  Record  to  the  AfTifcs,  and 
enter  it  with  the  proper  OfT.ccr,  (the  C^erk  of  the 
Paper;,)  in  order  lu  its  bcirg  called  on  in  courfe.  If  it 
fce  not  fo  entcrfd,  it  canr>oi  be  tried  ;  iherefore  it  is  in 
the  plaintiff's  breAll  to  delay  any  Trial  by  not  carrying 
down  the  RfcorJ  ;  unlets  the  dcfcndnnt,  being  fearful 
vf  fuch  negieA  in  the  plaintiff,  and  wilting  to  difcharge 
himfelf  from  the  a^ion,  will  himfelf  und<rt£ke  to  bring 
on  the  Tri.il.  giving  proper  notice  to  the  plaintiff.  Which 
proceeding  \%  called  tbc  Trial  by  Previji  ;  by  rcafon  of 


the  chufe  then  inlbrted  in  the  Sheriff*!  AVwr/,  via, 
"  Priyviftt  provided  that  if  two  writs  come  to  your  hands, 
(that  is,  one  from  the  pliintiff  and  another  from  the  de- 
fendant,) you  fhall  cxccuic  only  one  of  them."  But  thii 
praAice  hath  begun  to  be  difufed,  fmce  the  fiat.  x^Get.Zt 
f.  17,  which  enads,  that  if,  aficr  ilfuc  joined,  the  caofe 
is  not  carried  down  to  be  tried  accoiding  (o  the  courl'e 
of  the  Court,  the  plaintiff  fhill  be  cflccmed  to  be  non- 
fuited,  and  judgment  ihatl  be  given  for  the  defendant  ai 
in  cafe  of  a  ncnfait.  See  title  Uonj'mt, 

In  cife  the  plaintiff  intends  to  try  the  caufe,  he  is 
bound  to  give  the  defendant  (if  he  lives  within  fort^ 
miles  o(  LenJct)  eight  dayj'  notice  of  Trial;  and,  if 
he  lives  at  a  greater  dillancc,  then  fourtern  days'  no- 
tice, in  order  to  prevent  furpiife:  And  if  the  plaintiff 
thin  changes  his  mind,  and  docs  not  countermand  the 
notice,  fix  days  before  the  I'l  iai,  he  Ihatl  be  liable  to  pay 
coiU  to  the  defendant  for  not  proceeding  to  Trial,  by  the 
fame  lall-menticned  Hatute.  The  defendant,  however, 
or  plaintiff,  may,  upon  good  caufe  fhewn  lo  the  Court 
above,  as  upon  abfence  or  ficknefs  of  a  material  witncfs, 
obtain  leave  open  motion  to  defer  the  Trial  of  the  caafe 
till  the  next  AlBlcs.  3  Ccmm,  c.  2^. 

'Vhzfiat.  i^Gto.2.c.  17,  only  requires  ten  days' no- 
tice of  Tridl ;  but  at  the  Sittings  in  LonJoH  and  irtfimin* 
fitr,  the  former  praflice  of  fourteen  days'  notice  was  ftill 
contirucd.  But  in  all  country  caufet,  ten  days'  notice  is 
fufiicicnt:  As  where  the  Commiirion-Day  is  on  the  fif- 
teenth of  any  month,  notice  of  Trial  muft  be  given  on  or 
before  the  fifth.  Impefi  PiaS.  If  the  defendant  rcfides 
within  forty  miles  ol  Londcat  and  if  the  caufe  is  to  be  tried 
at  the  Sittings  \n  London  or  H^i^minfier,  then  two  days' 
notice  of  countermand,  before  it  is  to  be  tried,  is  fulScienc. 

SfJUa's  PraCl. 

Where  there  have  been  no  proceedings  within  four 
Terms,  a  full  Term's  notice  mull  be  given  previous  to 
the  Affifcj  or  Sittings;  unlcfs  the  caufe  has  been  de- 
layed by  the  defendant  himfelf,  by  an  injunflion  or  ether 
means.  SelUti's  Pra£l :  2  B!ack.  Rep  784  :  3  Term  Rep. 
530, — If  the  defendant  proceed  to  Trial  by  Prtvi/o,  he 
mull  give  the  fame  notice  as  would  have  been  required 
from  the  plaintiff.  SJ/en'j  Prac/  — Sometimes  the  Courts 
impofe  it  as  a  condition  upon  the  defendant,  that  he  fiiall 
accept  J^rr  notict  of  Trial ;  which,  in  country  caufes, 
fhall  be  given  at  leall  four  days  before  the  Commiflion- 
Day,  one  day  being  exclufive,  and  the  other  inclufive. 
3  Term  Rrp.  660.— But  in  town  caufes.  two  days'  notice 
f'eems  futHcicnl  in  fuch  a  cafe.  liddU  Pra£i, 

The  old  rule  for  entering  caufes  in  LthJen  und  MidJU- 
/ex  was,  that  uriefs  they  were  entered  with  the  Chief 
Judice,  two  days  before  the  Sittings  upon  uhich  they 
were  to  be  tried,  the  Mirfh.il  might  enter  a  nt  rnipta>^ 
tuft  at  the  requefl  of  the  dcfend::nt  or  his  attorney.  And 
this  rule  iTill  holds,  with  regard  to  Trials  at  the  Sittings 
in  Term.  But  if  a  caufe  was  :o  be  tried  at  the  Sittings, 
after  Term,  no  «/  rti.:/ta:ur  could  be  entered,  until  after 
Proclamation  made,  by  order  of  the  Chief  Juilice,  for 
bringing  in  the  record;  and  ther,  if  the  record  was  not 
brought  in,  the  defendant's  attorney  might  enter  a  n9 
rtcipiatur,  Tidd's  Pra^l. 

At  prcfent,  the  pradice  with  regard  to  entering  caufes 
for  Trial,  at  the  Sittings  after  Term  or  A/Hfcs  Hands 
thus  :  In  Middleftxt  00  record  or  writ  of  A*j/f  Priui  will 
be  received,  at  any  Sitting  after  Term,  unlefi  the  fame 
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Hiall  be  delivered  eo  and  entered  with  the  Marfhal. 
within  two  days  after  the  laft  day  of  every  Term  ;  and  in 
London,  no  record  of  Kifi  Prius  will  be  rcccivetl,  at  any 
Silting  after  Term,  unlefs  the  lame  fhall  be  delivered 
to  and  entered  with  the  Marfhal,  the  day  befure  the 
day  to  which  the  Sittings  in  Lonaon  Hiall  he  adjourned, 
by  nine  in  the  evening.  At  the  Aflifci,  the  writ 
and  record  are  entered  together;  and  no  writ  and 
record  of  Kiji  Prius  Iball  be  received,  in  any  county  in 
England^  unlefs  they  fhall  be  delivered  to  and  entered 
with  the  Marfhal,  before  the  firfl  Sitting  of  the  Court, 
after  the  Commiflion-Day»  except  in  the  counties  of  Toik 
and  Kcrfcik,  and  there  the  writs  and  records  (hall  be 
delivered  to  and  entered  with  the  Marfhal,  before  the 
firit  Sitting  of  the  Court,  on  the  fecond  day  after  the 
Commiflion-Day,  oiherwife  ihey  (hall  not  be  received. 
And  both  in  London  and  Middltfex,  as  well  as  at  the 
AlTifes,  every  caufc  ftiall  be  tried  in  the  order  in  which 
it  ij  entered,  beginning  with  rtmantts,  (thofc  which  have 
flood  over  from  former  Sittings, )  unlclis  it  fhall  be  made 
out  to  the  fatisfattion  of  the  Judge,  in  open  Court,  that 
there  is  rcafonable  caufe  to  the  contrary  ;  who  thereupon 
may  make  fuch  order  for  the  Trial  of  the  caufe>  fo  to  be 
put  off,  as  to  him  lhall  fcem  juft.  RuU  Nil.  14  Geo,  2. 
Special-Jury  caufcs  arc  appointed  for  particular  days; 
and  in  London  and  hUddUftx  no  caufe  can  be  tried  by  a 
Special  Jury,  unlefs  the  rule  for  fuch  Jury  be  drawn  up, 
and  the  cagfe  marked  as  a  Special  Jury,  in  the  Mardial's 
book  of  Caufes,  before  the  Adjournment-Day  after  each 
Term.  RuUTnn.  30  Gw.  3. 

The  caufe  being  entered,  ftands  ready  for  Trial,  at 
the  Bar  of  the  Court,  or  before  the  J  udge  at  Sijt  Pri:u ; 
and  previous  to  \t>  coming  on,  a  Brief  fhould  be  pre- 
pared for  each  party,  and  delivered  to  Counfel ;  contain- 
ing a  fhort  abllrad  of  the  ptcadtogs,  a  clear  lUtement 
of  the  cafe,  and  a  proper  arrangement  of  the  proofs, 
with  the  names  of  the  witnefTes.  The  grand  rule  to  be 
obferved  in  drawing  Briefs,  confilK  in  concifenefs  with 
perfpicuity.  I'idd't  Praci.  K.  B.  :  SeiUn's  Praa. 

When  the  caufe  is  called  on  in  Coart,  in  its  tum^  ac- 
cording to  a  lift  or  paper,  made  out  from  the  order  in 
which  the  feveral  caufes  arc  entered  for  hearing,  by  the 
Attornies  in  each  caufe,  the  Record  is  handed  to  the  judge 
to  perufe  and  obferve  the  pleading?,  and  what  iffues  the 
parties  are  to  oiaintain  and  prove,  if  no  plea  puh  dan-tin  '. 
€(intinuan(€  (fee  title  Pleading  I.  3.)  tntcrvcrics,  the  , 
Jury  being  completed,  Ivvorn,  and  ready  to  hear  the 
merits,  in  order  to  fix  their  attention  the  clofer  to  the 
fads  which  they  are  impanelled  and  fworn  to  try,  the 
pleadings  arc  opened  to  them  by  Coacfel  on  that  llde 
which  holds  the  aflirmaiive  of  the  cjuedlon  in  iffue.  For 
the  ilTuc  is  faid  to  lie,  and  proof  i&  always  tirit  required, 
upon  that  fide  which  alhrms  the  matter  in  qjclliuii.  7 "he 
opening  Countcl  briefly  informs  them  what  has  been 
tranfa£Ud  in  the  Coutt  above ;  the  parties,  the  nature  of 
the  adion,  the  declaration,  the  plea,  replication,  and 
other  proceedings;  and  lallly,  upon  what  point  the  ifTjc 
is  joined,  which  is  there  fcnt  do*n  to  be  determined. 
Inftead  of  which,  formeriy,  the  whole  record  and  procefs 
of  the  pleadings  was  read  to  them  in  Englijh  by  the 
Courr,  and  the  matter  in  ifTue  clearly  explained  10  their 
capacities.  The  nature  of  the  cafe,  and  the  avidcncc 
intended  to  he  produced,  arc  next  laid  before  them  by 
Counft-I  alfo  on  the  fame  fide  ;  and,  when  their  evidence 
is  gone  through,  the  Advocate  on  the  o:hcr  ndc  opens 


the  adverfe  cafe,  and  fupporti  it  by  evidence ;  and  the* 
the  party  which  began  is  heard  by  way  of  reply, 
3  Corntn,  ('.23. 

As  to  the  nature  of  the  Evidence  at  the  Trial/  fee  lhi» 
DitUonary,  titles  Euidtnctx  Jury  lit. 

When  the  Evidence  is  gone  through  on  both  fides, 
the  Judge,  in  the  prefcnce  of  the  parties,  the  Counfel, 
and  all  others,  funis  up-rtl'e  whole  to  the  Jury  ;  omitting 
all  luperfluous  circumUanccs,  obfcrving  wherein  the  main 
quellion  and  principal  ifTua  lies.  Ihiing  what  evidence 
has  been  given  to  fupport  it,  with  fuch  remarks  as  h': 
thinks  ncceflary  for  their  direction,  and  giving  them  his 
opinion  in  matters  of  Law  arifmg  upon  that  evidence: 
The  Jury  then  {unlefs  the  cafe  be  very  ciear)  withdraw 
from  the  B-ir  to  conf:der  of  their  verdiO ;  and  when  they 
are  unanimoufly  agreed,  reiurr,  and  before  they  dciiver 
their  vfrdii^,  the  plaintiff  is  bound  to  appear  in  Court, 
by  himfcif.  Attorney,  or  Counfel,  in  order  to  anfwer  t^rc 
amercement  to  which  by  the  old  Law  he  is  liabJc,  in  cafe 
he  fails  in  his  fuit,  as  a  punilbmeiit  for  his  falfe  claim. 
To  be  amerctJ,  or  a  r^ercu,  is  to  be  at  the  King's  mercy 
with  regard  to  the  fine  10  be  impofed;  in  mifiruord'sa 
Dcmiyn  Rt^n  pro  j'aljo  elamore  j'uo.  The  amercement  is 
difufed,  but  the  lonn  Hill  continue; ;  and  if  the  plaintiff 
does  not  appear,  no  verdidt  can  be  giveu,  but  the  plain- 
tiff" is  faid  to  be  nonfuit,  non  fequtiur  clamotem  /uum. 
Therefore  it  is  ufual  for  a  p!atntiC  when  he  or  his 
Counfel  perceives  that  he  has  not  given  evidence  fufH- 
cient  to  maintain  his  ifl'ue,  to  be  voluntarily  nonfuiccd, 
or  withdraw  himfelf  ;  whereupon  the  Crier  is  ordered  to 
call  the  plaintiff,  and  if  neither  he,  nor  any  body  for 
him,  appears,  he  is  nonfuticd,  the  Jurors  arc  difcharged, 
the  aflion  is  at  an  end,  and  the  defendant  fhali  recover 
his  colls.  The  reafon  of  this  praAtce  is,  that  a  nonfuit 
is  more  eligible  for  the  plaintiff,  than  a  vcrdift  againft 
him.  See  title  A'c»/m/V  ;  and  further,  title  y.*/;;  lU. 

When  a  verdifl  will  carry  all  the  coRs,  and  it  is  doubt- 
ful, from  the  evidence,  for  which  party  it  will  be  given, 
and  the  aflion  is  trivial,  though  founded  in  ilrifl  Law,  it 
is  a  common  practice  for  the  Judge  to  recommend,  and 
the  parties  to  confcnt .  that  a  Juror  jballht  luitb dra  wn'.  And 
thus  no  veidi^  is  given,  and  each  party  pays  his  own  colU. 

If  the  phiniiff  appears,  the  Clerk  afk..  the  Jury  who 
they  find  for  and  if  for  the  pUir.tiff,  what  damages  ? 
The  Jury  naming  the  fum,  and  what  coiis.or  pronounc- 
ing for  the  defendant,  the  Aflbciatc  enters  the  verdidlon 
the  back  of  the  panel  of  the  Jurors'  ramci.  and  repeats 
it  to  the  Jury,  which  f.nilhes  the  Tivir/. — ThcVerdirf, 
Nonfuit,  or  whatever  elfe  partes  at  the  Trinl,  is  entered 
on  the  back  of  the  Record  of  Nijl  Priut ;  which  entry,  from 
the  Latin  word  it  began  with,  is  called  the  Pojlcu ,  the 
fobftance  of  which  is,  that  poficc,  Jfrei-^n.inrdi,  the  faid 
plaintifi'  and  dcf;ndar.t  appeared  by  ihcir  A:toii.ies  at  the 
place  of  Trial,  and  a  Jury  being  fwoin,  lound  fuch  a 
Vcrd'fl  ;  or  3i  the  cafe  may  happen.  This,  being  aadcd 
to  the  roll,  is  returned  to  the  Court  from  which  it  wsi 
fent,  and  the  hiflory  0/  the  caufc fi  thus  cominued.  St« 
titles  i'/tWinj  ;  Pra^lice;  Rfcord. 

When  the  caufe  is  tri?d  at  the  Sittings  in  London  or 
Middli/tx,  the  AfTociate  in  the  Court  of  K  B.  delivers 
the  record  to  the  party  for  whom  the  verdifl  is  given  ; 
and  he  afterwards  indorfes  the  PoJIca,  from  the  AfJb- 
ciate's  Minutes,  on  the  Pane] :  But  when  the  caufe  is 
tried  at  the  Aflifcs,  the  Aflbciate  keeps  the  record  till 
the  next  Term,  and  then  delivers  it,  with  PoJJea 
^  H  2  indorled 
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inJor^'d  thereon,  lo  the  party  obuining  the  verdi^S.  On  \ 
a  motion  for  a  aew  Tria!,  the  Pejfia  wa$  cmught  into 
Court,  and  after  the  new  Ttiil  h-d  been  denied,  the 
Fcjha  couM  not  be  found ;    the  Court,  on  debate, 
ordered  a  new  one  to  be  made  out,  from  the  record  | 
above,  and  the  AfTociate's  ncii-s.  If  the  Pcjhahe  wrong, 
it  may  be  amended  by  the  HIea-rolI,  by  ihc  memory  or  I 
notes  of  the  Jiidj»e,  or  by  the  notci  of  the  Aflbcialc  or 
eierk  of  Aflifc.  TtJJ  i  PraJi.  K  B. ;  and  fee  Stllcu's  I'vu^l.  ' 

After  thete  proceedings,  the  party  entitled  proceeds 
to  cn'.cr  up  his  yn.'^mtnt ;  tor  Hhich  a  certain  period  is  i 
allowed,  and  of  which  notice  mull  be  given  to  the  oppo- 
fuc  party  by  a  rule  of  Court ;  And  within  the  time  al- 
lowed by  that  rule,  motion  niull  be  made  for  a  AV^t- 
•?>/;(/.  (fee  fji.  III.)  or  in  irrcft  of  Judgment, 

Many  dcfcrved  eulogiei  are  bellowed  on  this  mode  of 
■{"rial  by  Jury,  in  the  Comnicniariej ;  where  alfo  fume 
tiefeiU  in  it  arc  fuggcltcd ;  aj,  the  want  of  a  complete 
difcovery  by  the  Oitu  of  the  parties  ;  the  wart  of  power 
CO  examine  witneO'cs  abroad  ;  or  to  compel  the  produc- 
(ion  of  booki  and  papers  belonging  to  the  p.irtiei ;  and 
the  prrjudicci  or  inconveniences  ariling  from  the  loca. 
lity  of  Trial  and  JurifdlAion. — All.  or  moil  of  thefc  de- 
feds  are,  however,  generally  remedied  in  prafticc:  And, 
cn  the  whole,  this  mode  of  docifion  will  be  fi-und  (with  all 
its  unavoidable  imperfcdionj)  the  belt  criterion  for  in- 
vedigating  the  truth  of  laAs  ever  cftablifbed  in  any 
country.  Sec  3  Cemm.  e.  23. 

SeiJin  of  a  houfe  in  the  £afi  InHiei  is  not  triable  here. 
1  Sttangt  646.  In  covenant  the  action  was  laid  in  Lcn- 
acft,  and  ilTuc  joined  upon  a  fcoff'ment  in  Oxfcrdjhtrt ,  of 
I.mds  in  that  county,  and  the  caufe  was  tried  in  Lsndtn  ; 
after  vcrdift  it  was  objefled  that  the  Trial  ought  to  have 
been  in  Qxfirdjhivi  \  but  rtfoUed,  that  by  the  Jiat.  17 
Cttr.  2,  it  was  well  tried  in  the  county  where  the  a^ion 
was  brought :  But  though  the  words  of  that  Ilatute  are, 
that  it  Ihall  be  good,  if  tried  by  the  county  where  the 
at^tton  is  laid,  it  hath  been  adjudged,  that  mull  be  under- 
flood  of  a  Trial  by  the  county  where  the  matter  in  ilTue 
dotharife;  forotherw  tfc  it  would  dcllroy  the  whole  Law 
concerning  Trials  by  Juries.  3  $aik,  364.  See  this  Did. 
\V^^%AcHtin\  Vtnvft  Indtilmtnt ,  iiz, 

II.  The  several  methods  of  Trial  and  ConviAion 

OfmJtrs,  cftablinied  by  the  Laws  of  Englemit  were 
formerly  more  numerous  than  at  prefent ;  and  among 
ihera  were  reckoned  the  Trial  by  OrJfat-y  by  Cor/neJ^ 
and  by  Battel.  See  this  Diflionary,  under  thofe  titles. 
^  l*he  Trial  of  Peers,  in  cafes  of  Treafon  and  Felony, 
or  Mi'priCon  of  either,  is  by  the  Peers  of  Grtat  Bnt^uK 
in  the  Court  of  Parliament,  or  tlie  Court  of  the  Lord 
High  Steward,  when  a  Peer  is  indited  :  For  in  cafe  of 
Jfp^eal,  and  all  Other  criminal  profccutions  therein,  for 
the  offences  above  mcntiotted,  they  arc  tried  like  Com- 
moners by  a  Jury.  gRtp.  30  :  3  InJ}.  30:  2  Inji.  49. 
See  this  DifUonary,  titles  Jpptal ;  Pttri  J  V. 

The  Trial  by  Jury,  or  the  Country,  per  fatri^m,  is 
alfo  that  Trial  by  the  Peers  of  every  En^Ujbirtaa,  which, 
as  the  grand  bulwark  of  his  libcniris,  is  lecured  to  hiro 
by  the  Great  Charier. 

As  to  the  mode  of  proceeding  and  giving  the  vrrdiA, 
in  the  Trial  of  Criminal  Cates,  fee,  in  «cncral,  titles  'Jury 
IV.  I.  £viJin:c  (/at.W.);  'Ireajon  V, 


The  following  fummarv  wriTI  give  1  general  idea  cf 
the  nature  of  Triali  in  Crimifal  Csfci; 

The  Bill  of  ir.diftmcdt  againli  an  cfTender  having 
been  prepared  ;  the  party  prcfecutor  and  riheis  being 
bound  o»cr  ic  give  evidenci*,  the  Grand  Jury  havitig 
found  the  Bill;  t<*)e  ptiloiur  is  brnught  to  the  bar  of  the 
Court;  and  thcCiicr,  cr  Clerk  or  the  Arraigns,  fays 
to  him,  "  A.  B,  hold  up  thy  hand:  Thou  (landeA  in- 
dicted by  the  name  of  A.  B  for  fuch  a  feltnv,  Cc.  (re- 
citing the  cr  me  laid  inlitc  indiclmcr.i):  Wow  faycfl  ihou, 
art  thou  guilty  of  this  felony,  l^c.  whereot  thou  llandcll 
indicted,  or  Not  Guilty  r"  To  which  the  priforer  an- 
fwer.",  Not  Guilty:"  Whereopon  the  Clerk  of  the 
Peace  fays,  "  t,ulprii,  (fee  xwU  PUnji':^  tl.)  How  wilt 
thou  be  tried  V*  And  the  ufender  antwers, "  By  God  and 
my  Couotr)'.*' 

This  w'3s  formeriy  a  very  6gr.i&ennt  quellion  and  aa- 
fwer,  when  there  were  Trial*  by  lijttei,  and  by  Ordeal» 
as  well  a«  by  Jur)  i  and  when  the  ui^ender  anfwercd  the 
j  queilioQ,  **  By  God  and  his  Country,'*  it  H.evvcd  that  he 
made  choice  to  be  tried  by  a  Jury  :  But  now  there  is  na 
1  ether  way  of  Trial  of  Crimirals-  Biturt'i  D.^. 
\      When  the  prifoner  has  plc?ded  Not  Guilii ,  (which  is 
\  the  commoA  pica,)  it  is  to  be  recorded ;  arid  then  the 
I  Petit  Jury  are  called  upon  the  panel,  and  a  full  jury 
\  appearing,  the  prifoner  is  told  they  are  to  pafi  upon  bis 
!  life  and  death,  and  that  be  may  challenge  any  of  them 
I  as  they  come  t?  the  book  to  be  fworn,  and  before  they 
I  are  fwom  ;  for  not  being  inditleieRt,  but  partial,  or 
other  defect,  i^e.    Then  the  Jury  are  fworn,  well  agd 
truly  10  try  the  prifoner,  and  to  bring  in  a  true  verdidl. 
I  This  being  done,  the  indielment  is  recited,  and  the  Jury 
are  acqaainied  with  the  particular  cimes  of  u  h'tch  the  pri- 
'  fooer  (lands  indi<^ed;  and  the  Clerk  of  the  Peace,  addrefT- 
[  ing  the  Jury,  llaics  the  crime  bid  in  the  indiflment ;  and 
I  add*,**  lowhicbindidroenihchaih  pleaded  Njt  Guilty, 
,  and  fcr  bis  Trial  hath  put  hirofclf  upon  L<od  and  his  Coun- 
try, which  Country  you  are:  So  that  you  (the  Jury)  are  to 
I  inquire  whether  he  be  guilty  of  the  felony,  ^c.  whereof 
he  llands  indited,  or  not  ?  If  you  hnd  him  Guilty,  you 
are  10  make  inquiry  into  what  goods  and  chattels  he 
I  had  at  the  time  that  the  faid  felony,  ^V.  was  committed, 
or  at  any  time  fmce  :  And  if  you  tind  him  Not  Guilty, 
you  Oiall  inquire  whether  he  did  By  for  it ;  and  if  he 
fled  for  it,  what  goods,  iSc.  he  had  at  the  time  of  hii 
Kight  i  but  if  )0J  lind  him  Not  Guilty,  and  that  he  d»l 
I  not  fly,  you  lhall  then  fjy  no  more."    Then  the  Cierk 
,  of  the  Peace  ivvtars  the  wiiccirrs  to  give  true  evidence  ; 

to  fpe^k  the  whole  truth,  and  nothing  but  the  truth ; 
'  and  when  the  evidence  is  given  to  the  Jury  concerning 
the  prifoner,  the  Jury  (if  they  go  out  of  the  Court  to 
;  conlider  of  their  verdicl)  are  to  be  kept  in  a  room,  by  a 
'  fworn  Bailiff  appointed,  without  meat,  drink,  hre,  or 
i  candle,  and  without  any  pcrfons  fpeakiog  to  them,  till 

1 they  brirg  in  tiieir  verdict.  See  title  y;^^  IV.  AlUhings 
being  given  in  cnarge,  the  Jury  go  to  their  room,  and 
confider  of  the  matter ;  when  they  are  all  agreed,  and 
returned  within  or  near  the  bar,  the  prifoner  is  brought 
forth,  and  the  Jury  are  called  over  ;  who  all  appearing, 
and  the  prifoner  being  fet  to  the  bar,  rhe  Clerk  of  the 
Peace  Uyi  to  them,  "  Look  upon  the  prifoner,  you 
Gcntiemen  of  the  Jury  ;  How  fay  you,  ii  A.  B.  Guilty  of 
the  febny*  iSc.  of  which  he  tlandi  indifled,  or  Not 
I  Guilty  if  the  Jary  fay  AV/  OW.^f,  it  is  recorded,  ard 
'  the  prifoner  Ufcen  away  ;  if  they  fay  Gj//j,  the  Cicik 

of 


ef  (he  P  cace  fiy!»  Gentlemen  of  the  ju'y.  hfarkcn  to 
your  vcidkl  sn  the  Court  hath  recorded  it ;  You  fay 
J.  Jl.  \i  Guthy  of  the  fetooy,  U.-.  whcfrcf  he  ftiiidj  in* 
difled  To  which  they  anfwcr  "  Yes:"  Then  pro- 
cUmatioa  i>  mitle  for  all  perfonj  to  keep  filcncc,  on 
which  the  pi  iWr  is  (c;  to  the  bar,  ard  tenteticc  pificd 
upon  him  ;  alter  which  an  ordci  or  w-imnt  is  niaJc  (or 
his  execution.— 'I  huugh  this  pin  pafliiig  fenirnce 
only  tiikrs  pl\ce  immediately,  in  cMd  of  Murder ;  the 
filcoj  being  all  brcught  up  together,  at  the  end  of  the 
beOions,  to  receive  their  lever  iVmcnces. 

It  is  not  cuiUrmary  nor  agreeable  lo  the  general  coarfe 
of  proceedings,  (unlcft  by  conlmt  of  patti?),  or  wucrc 
the  defendant  is  acUully  in  gaol,)  to  try  pctlons.  indiiUd 
for  mifdemcriiors,  at  the  fame  Couit  in  whicli  they  have 
pleidvd  AjfGiit/fy.  or  traverled  the  indiftmei.t.  But  thry 
nfu  ilty  give  I'cciiiity  to  the  Coutt  to  appear  at  the  next 
Aflifcs  or  Scfiiuns,  iind  then  and  there  to  tr>  the  travcrle, 
giving  notice  to  the  Trofecuior  of  the  lame.    4  Comm. 

F.vcry  defendant,  indited  for  a  mild-'merr,or,  (hnuM 
give  lull  tight  day*'  no^i\:e  of  Triai  to  ihc  pioTecutor,  be- 
iore  the  AUifes,  if  the  Trial  i}  to  be  there  ;  i»  at  the  Srf- 
fions,  it  is  ulual  to  gi»c  two  or  three  day**  notice  ;  Or  the 
Juilices  at  Seflion>  hx,  as  a  grneral  rule,  what  time 
they  think  a  rcalonablc  notice  in  furh  cafes,  C'rv.  C/Vc. 

Cem^    17  ;  4.8. 

Wntn  the  Jury  is  fworn,  if  it  bs  a  caufeof  any  con- 
frquence,  the  inct^tmcnt  is  utunily  opciwd,  and  the  evi- 
dence mjrllullcd,  examined,  a'ld  ciiturccd  by  th-.'  Coun- 
fel  tor  rhe  Crown  or  Profevution.  Uut  it  i:  a  fettled  rule 
at  Common  Law,  that  no  Counfe!  ihaM  be  allowed  a  pri- 
(bner  upon  hts  I'tial,  upon  the  Gener.  l  lllue  axy  capi- 
tal  {rimt,  unlcls  (uine  pi>ini  of  Law  tlull  ante  proper  to 
be  debated. — Tliis  has  bi:en  corfi  Urcd  as  fo  great  a 
hcrdlliip,  and  fo  very  incoitfttlcnc  with  tiie  general  prin- 
ciples of  the  En^IiJh  Law>,  tnat  the  Ji  .lgis  i.cvcr  fcruptc 
to  aliuw  a  priforcr  Cuu  I'l,  to  inllruft  him  what  queU 
tions  to  atk.  or  e«en  to  a(k  quellions  tor  tiimj  witti  rei|:c£l 
to  matters  of  fa^t :  But  tlie  Lountcl  are  not  allowed  to 
addrels  the  Jury  ;  except  in  cal'ei  ol  Trfajon,  under Jftt/. 
7  py.  3.  £.  Sec  title  Trta/oK  V  But  m  matters  ot 
Law,  or  in  the  1  rial  of  Lfl'ucs,  or  collateral  tavis,  pri 
foners  are  entitled  to  the  full  adiitance  of  Countet.  bee 
j^Comm.  c  17  :  Fofi.  zj2,  242. 

If  the  Jury  find  the  pril'oncr  AW  Guilty^  he  is  then  for 
ever  quit  and  dtlcharged  of  the  uccut^tinn,  except  he  be 
o(  h' clotty,  within  (he  time  limited  by  Lkw.  bfc 
title  Afpti^L  And  upon  (uch  his  acquutil  or  difcr.arge, 
for  want  \.S  proiVcution,  he  (hall  be  immediately  fet  at 
large,  without  pa\ incnt  of  any  tec  to  the  Gaoler,  ^tut. 
14  Geo,  3.  r.  20.  But  if  the  offender  is  conviflcd, 
tuo  collateral  circuroilances  immeaiaiely  arife,  1.  On  a 
cohvi^lion,  (or  even  upon  an  acquittal  where  there  was  a 
reafonable  ground  to  profecute,  and  in  tail  a  bond  Jidt 
profccutior.)  for  any  Grand  or  Petit  Laiceny,  or  utner 
Felony,  the  real"onablc  cxpcncei  of  pro  ecution,  and  aIf.L>, 
if  the  profccutor  be  poor,  a  compeniation  for  hi*  tfi»ublc 
and  lofsfif  time,  are  by  fiats.  25  6Ve  2.  36  :  18  Geo.  3. 
r.  19,  to  btf  allowed  him  out  of  the  County  iiock,  if  he 
petitions  tlic  JuJge  for  that  purpofc ;  and  hyjfat^z-j 
Ceo.  2.  <,  3,  explained  by  the  lame  (iaiutc  18  Geo.  3. 
f.  ly.  all  pcrlons,  appearing  upon  recognisance  or 
Jubpetna  10  give  evidcDcr,  whether  any  indiameot  be 


;  preferred  or  not,  and  is  well  without  conviAton  as  wi:f) 

I  It,  are  entitled  to  be  paid  tncir  charges,  with  a  farther 

^  a!lo-vance  (  f  pcof]  tor  their  trouble  and  lofs  of  time. 

I  2.  On  a  conviCtivMi  ct  Larceny,  in  particular,  the  pro> 

'  tecuLoi  (hjll  have  rclUiution  of  ht»  goods;  as  u>  wMcli* 

^  fee  this  D:ftionaiy,  title  Rtfiauuoa. 

I      IIL  Causes  of  fufprnding  the  Judgmei.-,  by  grants 
ing  A  New  Trial,  are  at  prefent  »v  holly  txtriKju  ;  that 
is,  arilirg  from  matters  foreign  to,  or  detiors  the  record. 
\  -  Of  this  fort  are  want  of  Notice  of  Tri^! ;  or  any  fla- 
grant milbehaviour  of  the  p^rty  prevailing  towards  the 
Jury^  wnich  may  have  ii<tlutnced  their  vetdi£l  \  orany 
grot's  milb.h.iviour  of  the  Jury  among  ihcmfelvcs  ;  alfo* 
I  if  it  ap^tears  by  ihe  Judge's  report,  ceriilied  to  the 
Court,  ttiat  the  Jury  h:ive  brought  in  a  vcrdtft  without, 
or  contrary  10  evidence,  fo  thai  tie  i>  reafonably  difiattf- 
;  bed  t.'ierewith ;  ur  if  ihcy  hai-e  gt^cn  exorbitant  da- 
1  tnigcs;  or  if  the  Judge  himlelf   has  mifdirefied  the 
I  Jury,  fo  th^t  triey  found  an  unjuflifiable  vcrdid;  for 
,  thctc,  and  other  rcafau  of  the  like  kind,  it  is  the  prac- 
tice ot  the  Cuatt  to  award  a  A'rw,  or  ScionJ  Trial.  Bat 
it  two  Juries  agree  in  the  fame  or  .1  fiinilar  verdift,  a 
third   Trial  is  felJom  awarded  ;  for  the  Law  will  not 
readily  fuppofe,  that  th;  itididl  of  any  one  fubfeqaens 
Jury  can  countervail  the  oaths  of  tnc  two  preceding 
ones.   3  Comm  c-  24.    Though  the  Court  will  gr^nc 
■  anv  number  ot  new  i  lial*  in  the  fame  AAion,  if  the 
I  Jury  find  verdifts  contrary  to  the  ctlabhfhcd  Law.  ?«- 
'  dal  M\ii  firs-Mn,  1  1  tnn  Rip. 

I  I'iic  exertion  ot  thL-fe  fuperintendcnt  powers  of  the 
I  Ktng*3  CourtSj  in  letting  alide  the  verdiil  of  a  Jury, 
I  and  granting  a  New  Trial,  on  account  of  mifbehaviour 
in  the  Jurors,  is  of  a  date  extremely  aiicWni.  There 
are  inflanccs,  in  the  Year-buoks  of  the  reigns  of  £c^- 
,  iLarJ \\\  ,  HcJtrj  IV  .t  and  Marj  VI  I.  of  Judgments  be- 
ing ft.ud,  (even  after  a  Trial  at  Ear,)  and  new  f^rnire^^ 
I  awarded,  becaufc  the  Jury  had  ertt  and  drark  tvithout 
I  content  of  the  Judge,  and  bccaufe  the  plaintif}'  had 
i  privately  gi^en  *  paper  to  a  Juryman  before  he  was 
fworn.  And  upon  thefe  the  Cl-icf  Jaftice  Clju/i,  in 
165^,  grounded  the  tirll  precedent  that  is  reported  in 
our  books,  ft>r  granting  a  New  Trial  upon  account  of 
txetjjivt  danta^ti  given  by  the  Jury  ;  apprehending, 
witli  realon,  ttiat  ouiorious  partiality  in  the  Jtirors  wai 
<t  princip.tl  fpcciet  of  miibenaviour.  Zty.  466.  A  few 
years  before,  a  prailice  i(A>k  rife  in  the  Common  PIeas«. 
oJ  granting  New  Trials  upon  the  mi  rc  Ccrtilicaie  of  ihe 
JrjJgc,  (unfortified  b  any  report  of  the  evidence,)  that 
liic  verdid  had  pa(i^:d  againlt  his  opinion  ;  though  Chief 
lofticc  PMle  (who  aiiowcJ  of  New  Trials  in  cafe  of  mif- 
behaviour, furpriie,  or  fraud,  or  if  the  verdit^  wa&  no- 
loriotrfly  contrary  10  evidence)  refufed  to  adopt  thtL 
prai^icc  in  the  C>urt  of  King's  Bench.  And  at  tb«: 
ti;nc  it  was  clearly  held  for  Law,  trat  whatever  matter 
was  of  force  to  avoid  a  verdiil^ougnt  to  be  returned 
upon  the  PoJIec,  .ind  not  merely  furniiled  by  the  Court ; 
Icll  Fotlerity  Ihculd  wonder  whv  a  new  V:*.ii'e  was  award- 
ed, without  atty  fuincient  reafon  appearing  upon  the 
record.  Bet  very  early  in  the  rei^n  of  Charlts  W. 
New  THaK  were  granted  upon  Af\da-j  'm  \  and  the  former 
firliinefs  of  ihc  Courts  of  Law,  m  rsfpeil  of  New  Trials, 
Iiavir^jj  driven  many  pirtijs  into  Courts  of  F.qiiity.  to 
be  rtUevcd  irom  opprcHivc  verdiA*,  they  arc  now  mcc« 
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liberal  iti  granting  them  ;  the  maxim  it  prefcnt  adopted 
being  ihif,  that  (in  all  cafci  of  moment)  where  juflice  is 
not  done  opon  one  Trial,  the  injured  parcy  i$  endded 
CO  another.   3  Cams,  il  24. 

Formcfly,  t^e  principal  remedy  for  revcrfil  of  a  ver- 
dict unduly  given,  was  hy  nrtt  of  Attaint ;  which  is  at 
leatl  a$  old  a>  tlic  inilituticn  of  the  Grand  Affile  by 
Hinrj  11.  in  lieu  of  the  Kcrma-t  Trial  by  Battel ;  and  as 
to«hich.  fee  this  Didiooao',  iiilc^//mff/. 

Next  to  doing  right,  the  great  objeft  in  the  adminiAra- 
tion  of  public  juUiire.  thould  be  to  give  public  fausfadion. 
1/  the  v<;rdift  be  liable  to  many  objeflions  and  doubts,  in 
the  opinion  of  his  Counl'tt,  or  even  in  the  opinion  of  By- 
ilanderi,  r.o  party  would  ^o  away  faiisfied  unlefs  he  had 
a  profpe^  of  reviewing  it.  Such  doubts  would  with 
him  b;  decifive;  he  w^uV.!  arriii^n  the  determination  as 
manifejHy  unjufl;  and  abhor  a  Tribunal  which  he  ima- 
gined had  done  him  an  injury  without  a  pollibility  of  rc- 
drrfs.    3  CoKvn.  <.  24. 

Granting  a  new  Trial,  under  proper  regulations, 
cures  all  thefe,  and  manf  c:her,  inconveniences ;  and  at 
the  fame  dme  preierrcs  ei'tire,  and  renders  perfeft,  that 
moll  excellent  method  of  decifinn,  which  i*  the  glory  of 
the  Engitjh  Law.  A  nc*  Trial  is  a  rehearing  of  the 
caufe  before  another  Jury  ;  but  with  a.s  little  prejudice  to 
either  party,  as  if  it  had  never  been  heard  before.  No 
advantage  is  taken  of  the  former  Vcrdiil  on  the  one  fide, 
or  the  Rule  of  Court  for  awarding  fuch  fecond  Trial  on 
the  other  ;  and  the  fubfequcnt  vcrdift,  though  contrary 
to  the  firll,  imports  no  tittle  of  blame  upon  the  former 
Jury  ;  who,  had  they  pofTeflcd  the  fame  lights  and  ad> 
vantages,  would  probably  have  altered  iheir  own  opi- 
nion. The  parties  come  better  informed,  the  Counfel 
better  prepared,  the  Law  is  more  fuUy  underilood,  the 
Judge  is  more  matter  of  the  fubjefl,  and  nr  thing  is  now 
tried  but  the  real  merits  of  the  cafe.  3  Comm.  c.  24. 

A  fufticieut  ground  mufl  however  be  laid  before  the 
Court,  10  fatisfy  them  that  it  is  ncccflary  to  juflice  that 
the  caufe  l}iuuld  be  farther  confidered.    If  the  matter  be 
fuch.  as  did  no%  or  could  rot.  appear  to  the  Judge  who 
prcfidcd  at  A'^/T  Prmst  it  is  difclofed  to  the  Court  by  | 
Affidavit;  if  it  arifes  from  what  pafTed  at  the  Trial,  it  » 
is  taken  from  the  Judge's  information,  who  ufually  I 
makes  a  fpecial  and  minute  report  of  the  evidence.  { 
Counfel  are  heard  on  both  fides,  to  impeach  or  eftablifh  ! 
the  verdlfl,  and  the  Court  give  their  reafons  at  large,  1 
why  a  new  examination  ought  or  ought  not  to  be  allowed. 
The  true  import  of  the  evidence  is  duly  weighed,  falfe 
colours  are  taken  off,  and  all  points  of  Law  which  arofe 
at  the  Trial  are,  upon  full  deliberation,  clearly  explained 
and  fettled.  3  Ce/itm.  c.  t.\. 

Nor  do  the  Courts  lend  too  eafy  an  ear  to  every  appli- 
caiioD  for  a  reiiew  of  the  formci  vcrdifl.  They  moft 
h:  fati^licd  that  there  are  flrong  piobable  grounds  to 
fappofe  that  the  merits  have  not  been  furly  and  fully 
difcuired,  and  that  the  decifion  is  not  agreeable  to  the 
judtce  and  truth  of  the  cafe.  A  new  Trial  is  not 
granted,  where  the  value  is  too  1  neon  fid  crable  to  merit 
a  lecond  examination.  It  is  not  granted  upon  nice  and 
ff,rm»!  objections,  which  do  not  go  to  the  real  merits.  , 
It  is  no:  granted  ia  cafes  of  Urict  right,  or  j'ummum  ja$^ 
where  ihe  rigorous  exaclion  of  extreme  legal  juftice  is 
hardly  recoacileablc  to  confcicnce.    Nor  \i  it  granted 


where  the  fcalcs  of  evidence  hang  nearly  equal;  thai 
which  leans  againfl  the  former  verdic>,  ought  alwa/s 
very  llrongly  to  preponderate.  3  Ccm-v^  c.  14. 

In  granting  fuch  farther  Trial,  (which  is  matter  ^ 
found  difcretion,]  the  Court  has  alfo  an  opportunity, 
which  it  feldom  fails  to  improve,  of  fupplying  the  defects 
in  this  mode  of  Trial,  before  Hiortly  alluded  to,  by  lay- 
ing the  party  applying  under  all  fuch  equitable  terms, 
as  his  amagonill  (hall  detirc,  and  mutually  oifer  to  comply 
with  ;  fuch  as,  the  difcovery  of  feme  fa^ts  upon  oath  ; 
the  admiflion  of  others  not  intended  to  be  lidgated  ;  the 
produfiion  of  deeds,  bookt,  and  papers;  the  examination 
of  witndfes,  intirm  or  going  beyond  fea  ;  and  the  like. 
And  the  delay  and  expence  of  this  proceeding  are  fo 
fmall  and  iri&ing,  that  it  feldom  can  be  moved  for  to 
gain  time,  or  to  graufy  humour.  The  motion  mud  be 
made  within  the  fcril  four  days  of  the  fuccerding  Term 
after  the  Verdifl,  within  which  Term  it  is  ufually  heard 
and  decided.  And  it  is  worthy  obfervaiion,  how  lufi. 
nitcly  fuperior  to  all  others  the  Tri:il  by  Jury  approves 
itfelf,  even  in  the  very  mode  of  its  revifion.  In  every 
other  country  of  Euto^,  and  in  thofe  of  our  own  Tribuoais 
which  conform  themfcivcs  to  the  procefs  of  the  Civil 
L.1W,  (the  £fcrc^  Courts,  for  example.)  the  parties  arc 
at  liberty,  whenever  they  i^eafe,  to  appeal  from  day  to 
day,  and  from  Court  to  Court,  upon  queftions  merely 
of  fa^  ;  which  is  a  pcpctu^l  fource  of  obtlinate  chi- 
cane, delay,  and  expenfive  litigation.  With  us,  n^  new 
Trial  is  allowed,  unlefs  there  be  a  manifcft  mi^akc,  and 
the  fubjc^t- matter  be  worthy  of  inter  po  fit  ion.  The 
party  who  thinks  himfelf  aggrieved,  may  Hill,  if  he 
pleafrs,  have  recourfe  to  his  writ  of  Attaint  aftet  judg- 
ment ;  in  the  courfe  of  the  Trial  he  may  demur  to  tift 
E-via'cntt\  or  lernlcr  2.  £iU  cj'  Exceptions.  And,  if  the 
firA  is  totally  hid  alide,  and  the  other  two  very  feldom 
put  in  praAice,  it  is  bccaofe  long  experience  has  Qiewo, 
that  a  motion  for  a  fecond  Trial  is  the  fliDrtell,  cheapelt, 
and  moft  cfiVAual  cure  for  all  tmperfe£Uons  in  the  ver- 
diit ;  wbether  they  arifc  from  the  milUkes  of  the  parties 
thcmfetves,  of  their  Counfel  or  .-^ttornics,  or  even  of  the 
Judge  or  Jury.  5  Cei.vn.  <.  24. 

ll  the  verdiflof  the  Jury  be  agreeab'e  to  Equity  and 
JolUce,  the  Court  will  not  grant  a  newl'rial,  though 
there  may  have  been  an  error  in  the  admii£on  of  cvi- 
dence,  or  in  the  direflion  of  the  Judge.  4  T irm  Rep.  468. 
— And  it  will  not  be  granted  merely  bccaufc  it  has  been 
difcovered,  after  Trial,  that  a  witnef^  examined  vvas  in- 
competent. I  Tarn  Rip.  717. — B'Jt  exceffive  damages 
in  all  cafes,  except  in  adioos  for  Adultery,  are  a  fufficienc 
ground  to  grant  a  new  Trial.  .5  7(rm  Rsf..  2^7. 

A  new  Trial  may  be  granted  on  account  of  the  mif- 
condufl  of  the  Jury,  as  if  they  have  referred  to  chance 
to  determine  the  party  for  whom  the  vcrd:^  was  given  : 
But  the  Courts  have  trcquently  refuted  to  hear  any  aBi- 
davit  of  fuch  coaduA  from  the  Jury  tliemfelvcs.  1  Ttrm 
Rep  II. 

it  is  generally  faid,  that  there  cannot  be  a  new  Trial, 
in  penal  actions  and  criminal  prcfccuiions,  when  there  is 
a  verdift  Jlr  the  defaidant ;  the  principle  of  this  fv-ing 
the  grt^at  favour  which  the  Law  fhcws  to  the  liberty  of 
the  ^abjci^.  But  the  rule  does  not  extei.d  to  info:  mations 
in  the  nature  of  i^oU'arraato.  See  that  ti'lc,  and  2  -Jtrm 
Rep.  484. — Nor  does  it  extend  to  an  aClion  on  a  penal 
Hatute,  in  which  a  vcrdiA  is  giveo  for  ihi;  defendant,  in 
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conrequence  of  the  mifdireflion  of  the  Judge.  ^Term 
Rtf  753. 

Sic  further,  7idd*s  Praaict\  wd  on  rhis  fubjeft  of 
Trial  in  general,  and  at  conneAed  therewith,  fee  this 
Oidionary,  titles  Jury^  PUading\  Pramai 
ind  other  applicable  titles. 

If  the  iiTue  tried  in  any  caufe  is  not  joined,  it  is  not  a 
good  Ttia! ;  except  it  be  an  iffue  in  Chancery  in  tlie 
Petit  Bl4  ftde,  which  is  to  be  fent  from  thence  to  be 
tried  in  B,  R.  Hil.  zi  Car.  It  is  a  Mis-Trial  for  a  thing 
10  be  tried  before  a  Judge,  who  hath  intereA  in  mc 
thing  in  queflion  ;  aiid  if  a  caufe  i\  tried  by  a  Jury  out 
of  a  wrong  county,  or  ih^re  be  any  error  in  the  procefi 
a^.iir.fl  the  jiircri,  or  it  is  directed  to  a  wrong  otHccr, 
ti^x.  it  is  a  Mis-Tria!  ;  likcwife,  where  matter  of  record 
15  tried  by  a  Jury,  ic  will  be  a  Mii-Trial;  but  if  the 
fnatccrof  record  be  mixed  with  matter  of  fafl,  Trial  by 
Jury  is  good.  //e^.  1=4.  A  Mis-Trial  is  helped  by  the 
Statute  of  Jeofails.  Seciitks  ylmtnJmf/ii  i  PUaJntg. 

TRrUUCl! ;  Sec  Cajhgmcry, 

TRICENN.ALE;  See  Trtntal 

TRICE^IMA,  An  .incient  cuftom  in  a  borough  in 
the  cour.ty  of  Htref^rJ^  fo  called,  becaufe  thirty  bur- 
gefles  paid  \d.  lerit  for  their  houCrs  to  the  Bilbop,  who 
IS  I^ord  of  the  manor.  Lib.  Nigr  Ntrtf. 

TRipiN(,MOTE.  The  Court  held  for  a  Triding 
or  Tiithing.  Sec  Tnthiag. 

TRIENNIAL  ELEC  HONS  ;  See i*tfr/itfflwi./ VIII. 

TRIGINTALS;  SeeTr/W. 

TRIHING  i  See  Tritbing. 

TRILION,  A  word  uled  by  merchants  in  accounts, 
to  fhew  that  the  word  million  is  thrice  mentioned. 
Mtrth,  It  fignifies  millions  of  millioni  of  millions. 

TRIMII.CHI,  The  Engajh  Suxoni  denominated  the 
month  of  May  'J'rtmiichi ;  becaufe  they  milked  their  cat- 
tic  three  times  every  day  in  that  month.  Btda. 

TRINITY,  Trimiat.]  The  number  of  three  Perfons 
in  the  Godhead  or  Deity  ;  denying  any  one  of  the  Per- 
fons in  the  Tnmty  to  be  God,  is  fubjefi  to  divers  penal- 
ties and  incapacities  by  fiat.  9  10  3.  c.  32.  See 
title  Blajpbtmy. 

Trin  iTY -House,  A  kind  of  College  at /)<'///br(i',  be- 
longing to  a  company  or  corporation  of  feamen,  who 
have  authority  by  the  King's  charter  to  take  knowledge 
of  thofe  that  deftroy  fea  marks ;  alio  to  redrefs  the  faults 
of  failors,  and  divers  oihei  things  belonging  to  navi- 
gation. Sec  fiat.  8  Ehz.      I3  ;  and  title  Ptlott. 

TRINK,  a  filhing  net,  or  engine  10  catch  &!b.  Stat. 
%  Hen  6  r.  15. 

TRINOBANTES,   The   ancient  inhabitants  of 

Middiefix,  Eftx,  Htrtfordpire,  tcc. 

TRINOUA  NtCESSlI'AS,  Signified  a  threefold 
neceiTary  tax,  to  which  all  lands  were  liable,  in  tiie  Saxen 
times,  f.t.  for  repairing  of  bridges  ;  the  maintaining  of 
caftles  or  garrifons ;  and  for  expeditions  to  reftl  inva- 
fions  :  And  in  the  King's  grants,  and  conveyances  of 
lands,  thcic  three  things  were  excepted  in  the  immuni- 
ties from  oilier  Icrviccs,  iS^c,  Parotb.  jtntiq,  46  :  Coweil : 
Stldtn.  tn  not.  Etu/m. 

TRIORS.  TKIOURS,  or  TRIERS,  Such  as  arc 
chofcn  by  the  Court  to  examine  whether  a  chalftnge 
made  to  the  panel  oi  Jurors,  or  any  of  them,  be  juft  or 
not.  Breh  122.  Sec  title  Jury  II. 

Triors,  Lords;  Sec  title  i*«r/lV. 


Triors  of  Jurors;  See  title  7«ry  II. 

TRIFODICM,  Leg.  Hen.  i.e.  64.  'in  fuiht  'vtn 
caujti  triplUtm  ladam  baherei ,  ftrat  judicium  tripodii,  i.  t. 
60  /did.  The  meaning  i^,  that  as  for  a  fmali  oft'ence,  or 
for  a  tri\ial  caufe.  the  compolition  was  twenty  Ihil- 
lings ;  fo  for  a  great  offence,  which  was  to  be  purged 
triplici  ladat  the  compofition  was  to  be  three  times 
twenty  fhillings,  viz  tripe>dt9.  divtlt. 

TRIRODA  TERH.A:,  A  quantity  of  land,  contain 
ing  three  rods  or  perches.  MS.  El.  Ajhm^le  Mm. 

TRISTEGA,  The  uppermoll  room  in  the  houfe,  a 
garret  or  room  three  llaric»  high.  Matt.  Parity  an.  1247. 

TRISTIS.  faid  to  be  from  ^t.Traifty  i.e.  Trujl.^ 
An  immunity,  wJicreby  a  man  is  freed  Iron  attendance 
on  the  Lord  of  a  foreft  when  be  is  dilpofed  to  chafe 
within  the  forell ;  and.  by  this  privilege,  he  fhall  not  be 
compelled  to  hold  a  dog,  to  follow  the  chace,  or  Hand  at 
any  place  appointed,  which  otherwite  he  is  obliged  to, 
on  pain  of  amerciament.  Mannvoed,  far.  \.  fa^.  S6. 

TRISTRA,  A  poll  or  Itation,  In  hunting.  CViw//, 

TRITHING;TKITHING  REEVE,  1  hethirdpart 
of  a  County,  or  three  or  more  Hundreds  or  Wapent.ikcs, 
were  oiled  a  Triding,  or  Trithing ;  fuch  fort  of  portions 
aie  the  Laths  in  Kmt,  the  Rapes  in  ^.v^jir,and  the  Rid- 
ings (corrupted  from  the  word  TriihingJ  in  Terijhirei 
and  ihoCe  who  governed  thcfc  Triihings  were  tht  reupon 
called  Trithing-Reevcs,  before  whom  were  brought  all 
caufes  that  could  not  be  determined  in  the  Wapentakes 
or  Hundreds.  See  S^tlman  of  the  amitni  dvemmtnt  e/' 
England,  52. 

The  term  Tmbtng  is  alfo  ufcd  for  the  Court  held 
within  the  circuit  of  a  Tritbing,  of  the  nature  of  a  Court- 
Lect,  but  inferior  to  the  County  Court,  to  which  caufes 
might  be  removed  from  them.  Ma^na  Chaiia,  c.  36. 

TRIUMVIR,  A  Trithing- roan,  or  Conltable  of  three 
Hundreds.  Hift.Ehtnj. 

TRONAGE,  Trtnagium  ]  A  cuQomary  duty  or  toll 
for  weighing  of  wool:  AccofiJing  lo  F/tta,  trena  is  a 
be:tm  to  weigh  with,  mentioned  in  fiat,  tf'tfim.  2.  c.  25. 
Trcnage  being  itfed  for  the  weighing  of  wool  in  a  llaple 
or  public  mart,  by  a  common  irona  or  bi:am  \  which,  for 
the  Tronagc  of  wool  in  Lut.Un,  was  6xed  at  Leadtn'HaU. 
Fltia,  Ub.  2.  c.  12.  The  Mayor  and  Commonalty  of 
Lendcn  are  ordained  keepers  of  the  beams  and  weights 
for  weighing  merchar.t»*  commodities,  with  power  to 
aflign  cleiks,  and  pcriers,  iJi-  of  the  grcxt  be.im  and 
b:i!anCe  i  wrtirh  weif'hiTig  of  good 3  and  wnres  i&  called 
Tionage  :  And  no  ihan^tr  fliall  boy  any  goo  li  in  Zen- 
den,  before  they  are  weighed  at  the  King's  besin^  oa 
pain  of  forfcnoro.  Chert.  King  Htn  VUl. 

IRO.N'ATOR,  Irom  TroKO^  i.e.  Sta!era.'\  An  of- 
6cer  in  the  city  of  L^adM,  who  weighs  the  wool  brought 
thither. 

TROPER,  Trtjieriiim.'\  A  book  of  Attersate  turns  or 
I  refponfcs  in  fmging  MjT  ;  called  Libtr  ftqutatiarum,  hy 
I  lif-d/ivccde.  Haved.  H'.fi.  p  283. 

I  TROPHY-MONtY,  Money  formerly  raifed  and 
collected  in  :he  feveral  counties  of  EngLudy  towards  pro- 
viding harr,cfs  and  maintcnaace  for  the  Militia,  (iff. 
See  Militia 

TRO\'ER,  From  the  Fr.  Trsuver,  i.  e.  iWrn.v/,] 
An  A,ti\on  which  lies  where  one  man  gets  pofTelHon  of  the 
goodi  of  another,  by  i>tf\itty,  finding,  or  oiherwifc,  and 
lefttfes  to  dclivci  thcio  to  ibc  OAacr,  or  lells  or  converts 

them 


TROVER. 


them  i:>htK  own  utc,  ivhhouL  ti.e  confcnc  of  the  owner; 
f  DrwhtCii  the  onvnitr,  by  this  ft£lion,  recovers  the  value  of 
his  goodi.  E/}.  Ki.  Pri.  cap  n  :  z  till.  Ah.  6 1 8. 

The  aflion  of  Trtv<f  aJ  Cci-vtr/ioH  was  in  iu  original 
an  iftion  of  Trefpifsoti  thcCafg,  fur  recovery  of  dAni&ges» 
.  a;;.-i!n{l  I'u)^  pcrtuu  a;:  ti  id  a^lually ybi/ni/AnullisrN  goodj, 
and  rclufcd  to  dcli-.ct  ;fictn  on  deoiAiid,  but  converted 
tticm  to  \\\%  own  utc  :  from  which  finding  and  con- 
verting, it  ii  called  an  aflion  of  Krovcr  and  Convcrfion. 
The  freedom  of  this  aAioii  fiom  Wager  cf  Law,  and  the 
Ic-fs  degree  of  certaiiity  requifi.e  in  deicnbing  the  goods, 
gave  it  To  confidcrdble  an  itdvantage  over  tlic  adion  of 
Detinue,  that,  by  a  fiilion  of  Law,  ai;tion»  of  Trovcrwcre 
at  length  permiitt'd  tu  be;  brought  agiinll  any  man  who 
had  in  hi?  pofltfilon,  by  any  means  whatfoever,tbe  [lur- 
fbnal  goods  of  anothrr,  and  fold  them  nr  ufed  them  with- 
out the  confent  of  the  owner,  or  relufed  to  deliver  them 
when  demanded.  The  injury  lira  in  the  Convcrfion  :  for 
any  man  may  take  the  goiuis  cf  another  itito  poficffion, 
if  he  finds  thero  ;  but  no  finder  is  allowed  to  acquire  a 
property  therein,  unlefi  the  owner  be  for  c\'er  unknown  : 
and  therefore  he  mull  not  convert  them  to  hie  own  ufe, 
which  the  Law  prclumei  him  to  do,  if  he  refufes  to  re- 
ilore  them  to  the  owner;  for  which  rcafon,  fuch  refufnl 
alone  is,  prima  fane,  fufncirnt  evidence  of  a  Convcrfion. 
The  fail  of  the  rinding,  or  Trover,  is  therefore  now  to- 
tally immaterial :  for  tlie  pi  tintlfF  needs  only  to  fu^geJt 
*(ai  word}  of  form)  that  he  Icfl  fuch  good>,  and  that  the 
<lcfendant  found  them  ;  and,  if  he  proves  tha:  the  ^oods 
.are  his  property,  and  that  the  defend  tni  had  them  in  his 
'poirelTion,  it  i$  futiicient.  But  a  Cunv^rfion  mu(l  be 
fully  proved:  and  then  in  this  aclign  the  pLintitF  (hall 
recover  damag'  S,  equal  to  the  v.iluc  of  the  thing  con- 
verted, but  not  the  thing  itlelfj  nhith  notliirg  will  re* 
cover  but  an  aflion  oi  Dtunue  ot  RipUv>a.  (dee  thufe 
title*.)  3  Ccmm  g. 

In  Trover,  the  Convtrjion  ii  thi  Giji  ef  the  Aclien  ;  and 
the  manner  in  which  the  goods  come  m  the  defend<int*a 
hands  )!>  but  inducomei  t;  the  plaintit)  may  therefore 
declirc  upon  a  ^ivcti  fu  u  a.{  manus  gtncrally,  or  fpe- 
ciiily  hy  ftnJini\  (thougli  in  fatt  :h«-  dfTcn Jam  c-".mc 
to  them  tiy  delivery;)  or  that  ihc  dt^l■lld.1nt  /rauJu- 
Icntly  obtained  th-'m  ;  as  by  winning  them  at  cards  from 
the plaintitTs  wife:  And  (his  being  irdacement,  need  not 
be  proved:  but  it  is  fulficient  lo  pruwe  properly  tn  tie 
pla:ntif\  the p!^(^(Jhfs  ot', and  cenx'trjinn  by, trie i/>/r«</<;M/. 
Bull.  A'  P.  33 T  \ip.  N.P  c.H. 

If  in  Trover,  an  a^ual  Converlton  cannot  be  proved, 
then  proof  i»  to  be  had  of  a  dimaiid  made,  before  the 
aiUon  brought,  of  the  thing  for  which  the  adlion  i>  com- 
menced, and  th^C  the  thing  demanded  wai  not  delivered: 
In  this  cafe,  though  an  actual  Converfjon  may  not  be 
proved,  a  demand,  and  refuting  to  dctivci  the  tl'.ings  de- 
maTided,  iia  fuflicient  evidence  ;o  the  jury  that  he  Cini- 
verird  the  fame,  till  it  appears  to  the  contrary.  x^Rep. 
56,  491  :  z  till.  619. 

Where  a  difend.tnt  really  comes  to  the  pofTeflton  by 
finding,  d:-nial  is  a  Convcrfion  ;  but  if  he  had  the  goods, 
kSc  by  delivery,  there  dcni;»l  is  no  Convctfion,  but  cvi- 
dfnceof  a  Cor.vtr'-on:  And  in  both  cafes,  thr  defendant 
hath  a  lawful  pi»frefli.'>n,  cither  by  finding  or  by  dclivt  ry; 
and  where  ihe  pcfTiiricn  i&  lawful,  the  pUiniiA'mull  (htu 
a  demand  and  a  refufal,  to  mafcc  a  Convcrfion:  Though 
if  the  pofft  flion  was  toriioui,  as  if  the  defcndaac  ukes 
H 


away  the  plaintiff's  hat,  (he  very  tahing  is  a  fufecintt 
proof  of  the  Convrrfion,  withoot  proving  a  deroaod  aod 
refufal.    W.  264  :  3         363.  - 

By  //o//.  Chief  julttce.the  dcrial  of  goodstoMm  who 
iiatha  right  to  demartd  them,  is  a  Convcrfion  ;  and  af- 
ter a  demand  and  refufal,  if  the  dcltndii^i  tender  the 
goods,  and  the  plaintifl  retulc  to  receive  them,  that  will 
go  only  in  mitig&tico  of  damages;  not  to  the  nghioftlie 
action  of  Trover,  for  the  pbi.uiff  may  have  that  flill. 

Cfi/.zii.  An  ailion  of  Trover  and  Couverltoa 
may  be  brought  for  goods,  although  the  goods  come 
into  potfeffionuf  the  plainiifT  before  the  action  is  brought; 
which  doth  not  purge  the  wrong,  or  make  fatisfaCtion 
for  that  which  was  dune  to  the  plniniifi*  by  detailing  the 
goods  :  I  f  a  man  takes  my  horfe  and  rides  him,  and  af- 
terwards deliver*  him  to  me.  Trover  lies  againll  hi:i); 
for  this  is  a  Convcrfion.  and  the  rr-dclivcry  is  no  bar  to 
the  action.  \  Don-v. /il>r.  z\ zltJJ.Oti. 

It  goodi  -arc  «lclivcred  ft  one  to  deliver  over  10  ano* 
iher,  and  he  to  ivhom  ibey  were  firll  delivcici  do  after, 
wards  rclufe  to  deliver  them  over,  and  converts  ihcm  to 
his  own  uic4  he  iv  liable  to  a^ion  of  Trover  not  only  by 
liim  whofirtl  delivered  them,  but  a'fo  bv  him  to  v.-hora 
(hey  were  to  be  delivered  :  And  a  pl.*intiff  may  chooic 
to  have  his  action  of  Trover  againfl  the  f;rU  finder  of 
^oodsj  or  any  other  who  gets  them  afterwards  by  falc, 

Ifa  common  carrier  has  good*  delivered  to  him  to  car- 
ry toacertain  place,  and  a  ftranger  takes  them  out  of  his 
polfcJCon,  and  coii\ eits  the  food*  to  his  own  ufc  ;  aflicn 
of  Ti over  anJ  Cor  vcrfion  lirs,  for  the  carrier,  againlt  biro. 

1  Mo<i.  31.  J  rover  doth  lie  againll  a  common  carritj: 
for  negligence  in  lu.'irg  goods;  thoui;h  i:  doth  not  tat 
an  actual  tvrong:  And  ir  goods  arcflclcn  liom  a  carrier, 
he  may  not  be  charged  in  "J'rovcr  and  Convenjdn;  but 
by  ad  ion  upon  the  c-lc  on  the  cuflom  ot  ilie  Kcalm,  iic. 

2  655.     bee  tide  Cuyrur. 

Where  goodt  sre  Itolcn,  iiud,  before  profccutloo  of 
the  ciieudcr  by  indiClracni,  ihc  party  robbed  biingj  ac- 
ti.D  ol  I  rovcr,  it  !i<t  not;  lor  lu  feionirs  might  be 
co.T.p.,uiidLd  :  »hvrc  .■}.  !lr.<isthc  goods  or  uiuncy 
\it  ii.  uud  IS  convicted,  and  hath  hii  clergy,  upon  the 
profecution  of  £  ,  if  if.  brings  Trover  and  Convcrfion 
for  the  money,  and  on  Not  Guilty  ple-ided  this  tpcctal 
matter  n  found,  the  plainiirr  Hull  recover,  i  Halt'i  Hiji, 
P,  C.  5+6.    See  title  Rtjinuiiin. 

I  f,  upon  a  /.■>«■  fttaaj,  the  Sheriff  takes  goodi  in  exe- 
cu:ion.  and,  before  the  lale  of  them,  a  tlranger  takes 
them  away  andconverij  them  to  his  own  ufc;  the  Shciit^* 
may  have  an  aCtiouof  Trover  and  Convcriion,  as  he  had 
a  lawful  polfciiion,  and  ii  anfwcrablc  for  them,  a  SaunJ, 
47.  An  i'xccutor  may  have  Trover  for  the  goods  of 
ihe  l'cthior ;  the  Law  give* him  a  piopcicy,  which  draw- 
eth  the  pt-ireiTiou  toil,  though  theic  be  not  an  actual 
pofl'ellioii.  Laiehzxj^. 

There  moll  be  a  tight  or  property  in  the  goods,  or 
a  lawful  poileiTioi).  ^c.  whieh  i>  to  be  piowcd  by  the 
plaimiff  io  J  rover,  bel'ore  ilie  goodv  came  to  the  dc- 
findjnt's  hands:  itnd  (uch  owner  may  maintain  Trover 
agaiull  any  perfon  into  vvhofa  hands  the  goods  have  fall- 
en, though  ihc  pv'iion  in  whole  poiTiflion  they  are  found 
may  (as  far  as  relates  la  himfeii)  have  honeiUy  obtained 
it :  provided  it  was  cot  by  (ale  ia  market  ovcrtj  or  by 
othcj  fsir  transfer.   Ejpn,  A'.  P.c.  la. 
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Trover  lies  f«r  ihc  finder  of  a  jcwc?,  fl^Binil  a  goU- 
fmith  who  dcfrauti:d  h:ni  cf  h  ;  i  Su-a,  .03  ;  for 
poffcrtion  alone  give^  a  fulHcieni  to  mair.tain  tSii 
litVion  a^ftinrt  .ill  prrrfonj,  e  ccde  aijai-til  the  a6ual  owner. 
Drawing  cjt  pan  of  a  vcfTe:,  and  filling  it  up  wi^^  wi- 
tcr,  is  Convorhon  of  all  tUe  liquor.  1  Srra  576.  A 
rtcovery  in  Trover  vclh  chc  properly  of  ihc  goods  to 
ihc  drfcndant.  2  S/nM^c  1078. 

In  Truvei  for  a  bo-.td,  ilic  pLiinti/T  need  not  (hew  the 
All':;  for  the  bond  beir.g  toiler  convcittd,  he  m^y  nut 
fc.iow  the  date:  and  if  he  Htould  fct  out  the  date,  and 
miftikc  it,  he  wou  d  fail  in  his  aAton.  Cro.  Car.  262. 
If  t'lc  defendant  find  thi^bcnd.  and  receive  the  mnocy, 
aviion  of  Account  I:ct.i  aijainll  the  receiver,  and  not 
Tiovcr,    Cro.  J-.'iz.  733. 

Tiie  placcof Convcrfion  Tnaftbegenrratlymentioned  in 
Trover,  or  it  wiil  be  naught.  Cro.  EUz.  7?,  79,  And  yet 
where  the  Trover  of  goods  is  in  one  county,  *nd  the  Con- 
veifioi  in  another  county,  the  a<i\ioa  brought  for  thcfe 
goods  maybe  laid  in  the  cour.iy  here  theConvcffion  wi«, 
or  in  :\ny  other  county,  as  it  is  only  a  tranfttcry  aiiion  ; 
and  n^-ither  ihs  p!acc  of  Trover,  nor  Convcrfion,  arc  ira- 
verfable.  Pa/ch,  23  Car.  B. 

Trover  lies  againft  baton  and  feme,  fctting  forth  that 
they  converted  the  gooJs  to  the  ufeof  the  hclb  ind  ;  for 
the  feme  may  be  a  trcfpafTcr,  and  convert  them  to  the 
h  jlband's  ufc,  or  the  ufc  of  the  ftrange r,  but  not  to  her 
own  ufe  ;  and  if  the  Convcifion  be  laid  mi  ujitm  of  lier- 
fv!f  and  hufbinJ,  or  ad  ufum  proprhm^  &c.  it  ivill  no; 
be  good.  Cro.  Car.  494.  In  Trover,  the  plaintiff  may  lay 
a  Convcrfion  herc»  and  prove  it  to  have  bten  In  Iriland. 
Stile  331:  I  jlW.  F.ngl.  Enlr.  193. 

Aflion  of  Trover  or  Detinue,  at  the  plaini'fTseleflion, 
may  be  brought  for  goods  detained;  for  i:  i>  but  jullice 
that  the  party  fhould  bave  his  goods  detained  if  they  may 
be  had,  or  clfe  damagci  to  the  value  for  the  detaining  and 
Convcrfion  of  them.  2  Lilt.  Air,  6i3.  A<^ion  of  Trei'- 
pafs»  or  Trover,  lies  for  the  fame  thing  ;  though  they 
cannot  be  brought  in  one  declaration  :  And  tbc  allega- 
tionof  the  Cunvcrrion  of  the  ^oods  in  trcfpafs,  is  for 
aggravation  0/  the  dimagcs.  \Ze.  Cre.  'Jac.  50:  Lu.'tv. 
1516.    Sec  titles  Deti)i!if\  Tre/pafi. 

Detiruc  doth  not  tie  lor  money  numbered  ;  but  Trover 
and  Convcrfion  lies  for  it :  For  though,  in  the  finding  and 
converting  generally,  the  money  of  one  perfon  cannot  be 
dlllinguilhcd  from  that  of  another,  all  money  being  ahke; 
yet  the  proof  that  the  ptainiifFloll,  and  the  defendant  con- 
verted Id  much,  maintain?  the  a^ion,  if  the  verdict  finds 
It.  Jtnk^Ctni.  208.  Where  money  is  given  to  a  per- 
fon to  keep,  though  it  be  not  in  bags,  action  o(  Trover 
will  lie  ;  bccaufe  this  aAion  is  not  to  recover  the  money, 
but  damages.  Pcph,  91  :  3  SoIk.  ^65.  In  cafe  a  maf- 
tcr  delivers  corn  to  his  fervani  to  fell,  who  does  fu,  and 
converts  the  money,  the  mailer  may  bring  Trover  againll 
the  fcrvant-  z  Buljl.  307  :  i  RM  Rep  59.  Trover 
lieth  not  for  any  part  of  a  freehoM  ;  but  if  doors  fixed 
are  removed  and  converted,  it  will  lie-  tf'ood'i  Inji.  540. 

There  is  no  proper  pica  in  action  of  Trover,  where  it 
lies,  but  the  General  Ifl'uc  Sat  GuHn on  which  the 
fpecial  mauer  may  be  given  in  evidence,  to  prove  the 
pUintitt  hath  no  caofe  of  a^'ion ;  or  to  entitle  the  de- 
fcndar.t  to  the  ihing  in  controverfy.  2  Bi>lj}.  3  1  3.  f^tde 
alfo,  2Sall.6t,\i  T'eiv.}^^:  Cro. Car.  27:  z  Li.'/  6z2. 
But  thc'C  arc  feveral  inftances  of  Special  Plcaa  in  Juftifi- 
.Cation,  io  the  books,  though  the  porpofe  of  many  of  them 
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might  have  b?eo  arfw^red  h\  FvUtc;  onJsr  '.S*  Gs 
ralinue:  Such  plea  in  jm,;fic4tin:-:  thuu'd  :»lu'3>  s  fit-*- « 
eomfiU/t  title  in  the  defendant;  *n.i  fu-h  pica  (hould  either 
iravcrfe  the  Con-,  erfion,  or  confctia'd  avoiait:  So  the 
Statute  of  Limitations  may  be  pleaded  in  Trover:  afid  ic 
iiegins  to  run  from  the  time  of  the  Conver/tc^  See  Ej^, 
A'.  P,  <.\2\  and  which  fee  on  the  whole  of  the  rubj:A. 

TROV-WEIGHT,  Pcndut  TfcJ^  ]  A  Weiph:  of 
twelve  ounces  to  the  pound,  iiaviog  ictna.cc  from  Tr*yeSt 
a  city  in  Champai^tt,  whcr.cc  U  firft  cy^nie  to  be  vied 
here,  but  fee  ihIc  Pa-J.it  R  -^it.  for  a  dificrenl  et)  mo- 
logy  ;  .-.'id  tliis  Dift  (it  h'\.-^i{s. 

I'RUCii,  Treii^a  ]  A  league  cr  crflatidn  of  arm»j 
anciently  there  wrre  Keepers  ot  Truce>  apppintrJ  i 
■s  King  Edw.  III.  conilitutrd,  by  cammilTnti,  two  Keep- 
crjof  the  I'luce  between  him  and  the  King  o*  Satt, 
With  this  cUuf-;,  Xos  t  oUnUt  treugam  pratHifam  jttji.tfi¥n$ 
aJ  not  pfrtittti  ibjervart,  C\c,  Rcf.  vest,  lo  BJw  3.  SeC 
titles  Cc/fjirvaien  of  the  J'ltuei  Safe  Condk3. 

TRUU-CORN,  Triga  frumetti.)  i\  mcafore  of 
Corn.  At  LtiminJUr^  at  this  day,  ih:  V^icar  haih  Trug. 
Corn  allowed  htm  fur  rlHciating  at  fome  chapels  of  cafe 
within  that  par'.fti.    Lihrr  Nigtr  iltrff.  • 

TRUNCUS,  A  Trunk  fciin  chi^ichcs,  to  receive  tfee 
oblations  of  pious  pcojtlc  :  of  uhicb,  in  the  limes  of  I'o. 
pcry,  there  were  many  at  feveral  altars  and  imagei»  like 
boxes  which, Hnce  the  Rcform?cijn,havc  bcenpl.sced  near 
the  doors  of  churches,  (or  receiving  all  voluntary  ccDt<i. 
butions  for  the  Poor:  The  cuilorr.ar>  frce-v^i!l  cffsringf 
chat  were  dropt  into  thofe  Trunks,  ma:lc  up  a  good  part 
of  the  endowment  of  Vicars,  and  iherebtf  of^.entiines 
rendered  their  condition  bettor  than  ia  litter  times.  Seo 
Ordin.  Vie  LoKCftJt.  A>in9  MJ**- 

TRUSSA,  ATrufs,  or  bundle  of  Com;  mentiosrd 
among  the  cuflomary  fefviccsd:>ne  by  teoants.  Caritdot' 
S.Eimund.  MS, 

TRUST, 

FiDuciA,  CoNFiDENriA-]  A  Confidence  wMch 
one  man  repofci  tn  another  ;  — but,  ai  generally  ufcd  ia 
La-.v,  it  is  a  right  to  receive  the  profit%  of  land,  and  to 
difpofe  of  the  land  iifdf  (in  many  cafe)  for  particular 
purpofes,  as  dircAed  by  the  lawful  owner,  or  poititedocc 
by  fettlement,  <^^.  or  by  ihatdcL-d  of  conveyance  which 
created  the  Trutl.  A  Tiuft  is  bot  a  new  name  given  to 
an  Ufc  — For  the  origin  of  Tmjii.  and  their  former  and 
prcfent  cocnexion  with  Vjest  fee  this  DiAtocary  under 
title  Vfti.  What  follows  here  ii  chiefly  mifcellaneout 
information  on  the  nature  and  property  of  Trufls,  and 
Truft. Terms;  and  the  duty  of  Trulleeii :  as  to  v.-hich.  fee 
more  a:  large  EtNhiar.qLe's  Treftt/eef  Ecuit^-,  in  the  notes 
pajjim  J  and  particularly,  as  to  Trufts  ^xautory  and  Exf 
cui{d,  and  the  ciilUng  diAindions  between  them,  IiO.'x, 
c.  6.  ^  8. — Ai  to  who  may  be  feifcd  to  Ufe,  or  may  be  a 
Truftce.  liB.  ii.  c.6.  ^1,  in  «. -What  afts  may  or 
ought  to  be  done  bya  TruHcc,  to  alter  or  perfed  the  in- 
tent of  his  TruJl,  lih  ii.  7.  ^  a,  m  n.  And  on  the 
whole  of  the  fubjeO,  /';».  Ab.  tit.  Trij/yii— And  Mr.  But- 
Itr'i  dilquifitionon  this  fubjn.%i  i  his  note  on  i  Ja^.  290,*,* 

Trufls  and  Irgai  eHntes  arc  to  b governed  by  tSe  bmc 
rules  ;  and  this  is  a  maxim  which  has  oniverfdly  pre*' 
vailed.  It  is  foil,  the  rules  of  Defceni,  as  in  Gavelkind, 
and  Borough-£ff^/;;,^»  lands;  there  is  a  pijejjio fratris  of 
a  TruQ,  as  well  w  of  a  legal  cflate.  The  Ukc  ru!c$  io" 
S  I  Limit. 


TRUST  AND  TRUSTEE. 


Li;nUflCtfftJ,  andalfoof  barring  Enuils  of  Trun»,  «s  of 
Ifgal  clldic^i  ^fr  iUt  MvlUrufUie  Rolh,  who  fdid  he 
thought  there  was  no  excc|  tian  out  of  this  general  rule, 
nor  U  there  any  rc  ifon  tUac  there  0i.3'jid  ;  and  that  it 
w.uld  be  impolTiblc  to  fit  bound.irie*,  and  ^^•'^v  hotv 
I'ar.  and  no  fattier,  it  ou^ht  to  go  ;  4nd  iSac  pc^hap<in 
cady  t;in<s*Se  nctfririty  keeping  therc'tOHaj  not  Icen, 
or  uofouglily  coni'idert-d.  2  /•*.  Wt.i,  645. 

Declarations  and  (Jreattor.s  of  I'rutt,  of  litnds,  tcne- 
niects  or  hereditaments  ere  to  be  in  writing,  figned  by 
th:  patty  c<npowercd  to  declare  luch  'f  ruth  ^V.  $ta:. 
jgCar.  2.*-.  3,  Uat  it  is  proiriJed,  !^-.t  ihi^  ftiall  not 
extend  to  KchjUios  Trulls,  or  Tru  '  v  i  iipli- 

cfiionor  cortlUniVion  ol  Law  ;  wl-.u  iorcc 
a»  bcroTc  ihui         Sec as  to  A  .     ,1.  ln> 

fants,  I'cil'cd  of  eilatci  In  tec  in  TruU,  ui  •>  m-ike  con* 
veyaoces  of  fuch  elUti-s,  by  order  of  the  Cbancerj. 
Stat.  7  J«M.  c  19.  If  a  m^n  buys  land  in  another  per- 
fon's  name,  and  pays  the  money  for  the  land,  this  will 
be  a  Trull  for  him  that  puid  the  rooney.  though  there 
be  no  deed  declaring  t^e  Trj^l ;  becaule  the  Statute  of 
Frauds  ex'.cnds  net  to  Trutis  rjiifed  by  the  implication 
of  Law:  And  a  bare  decUranon  by  parol,  on  a  deed 
aiCgned,  mty  prevent  any  refultiog  Trail  to  the  aflignor. 
2  f'mf.  Rtf>.  361  :  z  yens.  294.  Where  there  ha.«  been 
Iraud  in  g-tring  a  conveyance  from  another,  that  is  a 
reason  of  making  the  gtantcc  considered  as  a  Truftce : 
But  the  Ji,it.  39  Car.  2.  c.3.  relates  only  to  Equitable 
TroHs  and  IntereAs,  and  net  to  an  Ufe,  whicb  is  a  legal 
eiUte.    I  P.  iVtns  1 13. 

There  arc  only  two  kinds  of  Trorts  by  Operation  of 
Law;  ei:her  where  the  deed  or  conveyance  has  been  taken 
in  the  name  of  one  man,  and  the  purcbafe-money  paid 
by  ancther ;  or  where  the  o^rer  ol  an  etlate  has  made  a 
voluntary  conveyance  oi  it,  and  declared  tlic  Tru!l  with 
regard  to  one  part  to  be  for  another  perron,  but  hath  been 
filentas  to  the  other  p£it:  In  which  cue  he  bimfeir  ought 
10  have  the  benebt  of  that,  it  being  pU:n1y  his  intent. 

Rareardifi.  }83. 

A  i*"iae  and  Recovery  of  Ct^^ai-i^u  Trujt  fhall  bar  and 
transfer  a  Trul,  csit  llicuM  an  rll^ite  at  Law,  if  it  tvcrc 
upon  a  conGderaiion.  C^skc  /•  ».  49.  Sec  title*  f-ut 
tf  hands  ;  ??<.-5trri  ;  and  Treat.  Ef.  hi.  l.  c.  3,  §  1,  inn. 
And  a  CcJiui-qne-Tr-jji  may  bar  ao  entail  of  a  Trull 
wiihout  &ne  or  recovery.  panicu!a-ly,  by  Dcvife.  Sec 
i'rtat.        /.  i.     4  ^  20,  it:  7. 

In  I.quitv,  Trutlva'c  fo  rcgardsJ,  that  no  of  a 
Trollec  will  prejudice '.he  Cejfui  ^ut-Tru/f;  for  though  a 
Purchafcr  (ur  valuab'e  coniider«tion.  withoat  notice, 
ihall  oO£  have  his  title  any  nays  impc.<cht'd,  yet  the 
Troficemurt  make  gc-od  the  Trull;  But  if  he  purchafes, 
hating  notice,  tbcf*  he  is  the  Trutlec  himfclf.  and  (ha!l 
be  accoanublc.  Akr.  Caj\  E^.  I'Z^-  Where  Troftees 
in  a  fetttemciu  join  »;:h  tenant  for  life  in  any  convey- 
ance, to  defeat  a  remainder,  before  it  comes  /«  r^^»  this 
is  a  plain  breach  of  Trufl ;  and  tliofc  who  claim  under 
fuch  decdr  having  notice  ot  the  Truil,  will  be  liable  to 
make  good  the  (dates.  «  Salk.dto.  Yet  in  cafe  a 
Troft«c  jcins  with  Ctfiui-qut-^Truji  in  tail,  in  a  deed  to  bar 
(he  entail,  as  it  is  com?tc  than  wh&t  hemiy  be  compelled 
tc.  it  is  00  breach  of  his  Truft.  i  Clur.,  Caf.  49,  213. 
SecfuTthcr,  as  to  the  fevcral  modes  by  which  prcjodice 
may  be  induced  by  r.>flj  of  the  Truiice ,  and  of  the  in-  , 
itrpolition  of  Coum  of  Equity  in  favour  of  the  Truflee  \ 
and  CiJiai-^ut-TruJi,  Tuat.  Eq.l.  ii.  r.  7.^  i. 


I      Fcr  much  ufcfo!  information,  as  :o  the  nanser  in 
whici)  the  Courts  have  remedied  the  mifchiefs  arising 
from  the  fecrei  nature  of  7V*/7*,  both  with  refped  to 
the  CtJbi-qtu  Tr^iji,  and  the  I'ublrc  at  large,  fee  1  In/i, 
Jijo,  i,  he.  and  inelong  and  learned  rote  there. 
I       I'his.with  retpe^tt.i \\xtCrJ}ui  que-Tri'Jf  ha*  been  cffefl- 
fd,  in  foine  degree,  by  Courts  of  Equity  having  held 
j  that  *f/;/S/i//*2TrJTj  money  10  Trulleo,  with  notice  of  the 
I  Trvlt,  are,  griivraily  fpraking,  obliged  to  fee  it  properly 
I  applied. — It  ii  psrh3p5  to  be  wifbed  that  the  operations 

I and  confequences  of  Trulls  had  been  confined  to  the 
Truflct  and  Ctjlmi  qai-Trufix  T  here  is  ro  doubt  but  the 
doElrinc  is,  in  many  inlUnccs,  of  great  fcrvics  to  the 
,  C'jii.t  yiff.JVjy,',  as  ii  piefetveshis  property  from  th?  pe- 
I  cutattor.*,  and  other  dtfailers,  to  which,  if  it  were  lefc 
j  folcly  ly  the  diicreiion  ol  the  Truftcc,  it  would  neccHarilf 
be  lu^jed.  Vet  it  may  be  qucHioncd,  whether  the  ad- 
milTion  of  it  is  not  in  general  proJuClive  of  more  incon- 
venience than  real  good;  for  ii  the  Ctfiyi  que  Truji  \% 
a  marrifd  woman,  an  infant,  or  oihcrwifc  incapable  of 
i,iving  aflcnt  to  the  payment  of  the  money  to  the  Trollcc, 
the  pcrions  p2)ing  it  cannot  be  indemnified  againft  the 
Tro;iee*s  mifapplicauon  of  it,  but  by  paying  ji  under 
the  fanclioo  of  a  Cotirt  of  Eqiiity.  This  retards  and 
often  abiolutrly  impedes  the  piogrcfs  of  the  bufinefs, 
involves  the  parties  in  an  expenfive  and  intricate  litiga- 
tion, and  puts  them  to  very  gicat  and,  in  other  rcfpeCb, 
ufclcfs  expencc.  To  avoid  this,  it  is  become  ufual  to 
,  infcTt  ac!aufe  in  deeds  or  wills,  that  the  receipts  of  the 
Truftecs  fliall,  of  ihcmfclflcs,  difcharge  the  perfons  to 
whom  they  arc  given,  from  tSc  obligation  of  feeing  to  the 
application  of  money  paid  bythcm  aspurchafcrs.is'f.  Sec 
this  Did.  tit.  Pareba/ii  and  further,  i  JnJJ.  295, 

I  he  prevention  of  the  mifchief  arili  ig  rrom  Trufli, 
with  rcff^cd  to  the  Public,  has  been  rifeded.  in  ibmc 
mcafurt,  by  the  rule  laid  down  in  Courts  of  Equity,  that 
in  any  cco^p^rtition  of  claims,  wheir  the  Equity  of  the 
I  parties  i»  equal,  he  who  has  the  Law  flult  prevail.  If 
j  a  pcrfon  has  the  legal  tfiatc  or  inrerell  of  the  fubjeft- 
mattcr  in  tontcll,  he  mufl  ncccfTarily  prevail  at  Law  over 
'  him  whnfj  tight  is  only  eqji'able,  and  therefore  not 
^  even  noticed  by  the  Courts  of  Law;  This  advantage  he 
I  carrier  with  ►lim  even  into  .t  Court  of  Equiiv,  fo  far, 
j  that  if  ihe  eqoitible  c!;  ims  ot  the  partic;  aic  of  equal 
;  force.  Equity  will  leave  him  who  ha^  the  Irgal  right  in 
1  full  pofTiflion  of  it ;  and  no:  do  any  thing  to  icJu^c  him 
I  to  an  equality  with  the  other,  who  has  :hcrquit*b!t  r.-ght 
'  on'y.    This  very  important  rule  of  Liju'ty  is  moll  fully 
'  illullraiei.  by  an  inquiry  into  thp  do^riix  of  Coorts  of 
.  Eouiiy  refpeiling  7ri;/?-7>rm/  o/l'tan  af.tndant  upon  the 
^  Inhfntame:  In  mis  inquiry,  the  origin  and  cffe^ of thefe 
term?,  and  the  general  lulcs  as  tothecafc^  in  which  it  is 
Decenary  that  they  fhculd  be  from  timj  to  time  ailigned 
toTruflees  tcGitcnd  ihe  iKbtriiatsUtond  pratS  a  purcbe/tr 
/t  cht  all  mc/itt  tKtuTr.ho'titi,  are  very  clearly  and  cxpU- 
citly  dated  :  (hough  thefc  rules  (Bull  from  their  nature 
be  fubjed  to  an  rndlefs  varipty  of  modifications.    It  19 
concfudcd  by  ihclearr>ed  Writer,  thai,  in  all  cafts  of  this 
defcriptbn,  it  ii  inliiulcly  better  to  err  by  an  excefs  of 
care,  than  to  trull  any  thing  to  hazard.    There  is  no 
doubt  that  the  precautions  uled  for  the  fecLrity  of  pur- 
chafers  appear  fometimes  to  be  exceffi-c  ;  zrd  faiisfac* 
j  tory  reafcns  cannot  always  be  given  for  requiring  fome 
[  of  them;  Yet  the  more  7.  perfon's  experience  increafcs*. 
£hc  more  he  &ods  the  rcaiuKand  real  utility  of  them ;  and 
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the  more  he  will  be  convinced  that  very  few  of  the  pre 
cauiiyns  rt(jaircd»  by  the  general  prafticc  of  ilic  Profef- 
fiop,  are  without  ihcir  ufc,  or  can  be  fafcly  diTpcnfed 
with.  I  htji.  290,  h.  S<.c>  ri  nttii :  Atid  fee  Trial.  £j. 
iib,  ii.  c.  4.  §  5,  11  «. ;  and  aifo  thisDiit.  iii!c  Msrfgage, 
By  the  operation  of  i^icfc  long  terms,  the  lega!  cllatc 
being  fcparatcd  from  ilic  bcnelici2l  iniereil,  many  incon* 
veniencfs  would  have  rcruhcd  from  them,  had  not  Courti 
of  Equity  interpofcd,  and  laid  down  certain  ru-'ei,  rcflric- 
live  of  ihc  legal  rights  oi  the  TruOre.  Hence  it  be- 
came a  rule  in  Equity,  ih.it  where  th-j  Tenant  for  years  is 
but  3  Truilee  for  the  Owoer  of  the  inheritance,  he  (h.iU 
not  keep  out  his  Cij?ut  qi:i-Tri,j}\  ttQTtfan'  ratiene,  ob- 
Urufl  him  in  doing  any  a£l  of  Uwnerdiip,  or  in  making 
any  alfuranccs  of  his  eftalcs ;  and  therefore,  in  Equity, 
fuch  a  term  for  years  ihiH  yield  and  be  moulded  .iccord- 
ihg  to  the  ufes,  el:atc^,  or  charges  which  the  Owner  of 
the  inheritance  declares  or  carver  out  of  the  Fee.  See 
1  Tei  tn  Rrp.yO^.  Courts  of  Law,  feeling  the  reafon  iblc- 
nefs  of  this  rule,  allow  it  to  prevail  as  an  exception  to  the 
general  rule,  which  requires  a  plaintifF  in  Ejcflmrnt  to 
recover  by  the  ftrength  of  a  legal  iiile;  fo  that  it  is  now 
cflablilhcd  by  many  decifionf,  that,  even  ac  Law,an  cflaie 
in  Truft,  merely  for  the  benefit  of  the  Ctflus-que-TtUjQ^ 
fhall  not  be  r«t  up  agair.fl  him  ;  any  thing  fliall  rather  be 
prefumed.  See  Coxvf,  46  :  Doc  v.  Patt  Dcvg.  721:  BidU. 

It  has  been  decreed,  that  a  Trull  for  a  for,  t^c.  fhall 
pafs  with  the  lands  into  whofe  hands  foever  they  come, 
and  cannot  be  defeated  by  any  afl  of  the  father  or  Trttf- 
tees.  And  though  a  hulband  and  wife  have  no  children 
in  many  years,  and  tticy  and  the  Trultces  agree  to  fell 
the  land  fettled,  t^c.  it  wilt  not  be  permitted  tn  Chan- 
cery. Jtir.Caj.  Eq.  -^^i:  i/Vw.i8i,  A  Termor  grants 
his  lands  in  T  rull  for  htmfdf  for  life,  and  to  his  wife  for 
life,  and  after  to  his  children  for  their  lives,  and  then  to 
A.  B.  This  Truft  to  J.  B.  is  good  ;  though,  if  il  had 
been  to  the  heirs  of  their  bodies,  it  would  be  otherMife. 
Chanc.  Rip.  230,  239. 

A  Truii  to  pay  portions,  legacies,  ^i-.  out  of  the 
rents  and  profits  of  the  lands,  at  the  day  prefixed,  gives 
the  Truftces  power  to  fell ;  if  the  annual  profits  ivill  not 
do  it  ivithia  that  time,  then  they  may  fell  the  land,  be- 
ing within  the  intention  of  the  Trull :  And  they  cannot 
fell  to  raife  the  money,  except  it  be  to  be  paid  at  a  cer- 
tain time.  Rep.  Chanc.  176.  A  Truftce  for  fale  of  lands 
for  payment  of  debts,  paying  debts  to  the  value  of  the 
land,  thereby  becomes  a  purchafer  himfclf.  Ihid.  199. 
Where  a  Trudcc  for  paying  portions,  pays  one  child  his 
full  fUare,  and  the  Truft  cftaic  decays,  he  fhall  not  be 
allowed  fuch  payment.  2  Chan.  Ca.  132^,  If  one  de- 
vifes  land  to  Truftefs  until  his  debts  are  paid,  with  rc- 
jniinder  over,  and  the  Tru.lee^  mifapply  the  protitt, 
Ihcy  fhall  hold  the  land  only  till  they  niighi  have  paid 
the  debts,  if  the  rents  had  been  duly  applied  ;  ai,d  after 
that  the  land  is  to  bt  difcharged,  anJ  thcl  rulUes  are 
only  snfwerjble.  1  P.  ff'm.  519.  A  pcrfon  having 
granted  a  Icafe  of  land  to  Truftccs,  in  Truft  to  pay  all 
the  debts  which  he  fhould  owe  at  his  death,  in  a  jufl 
proportion,  without  any  preference;  it  was  here  de- 
clared, that  (he  fimple-contrafl  debis  became  as  debts 
due  by  mortgage,  and  Ihould  carry  intereft.  Jli^  229. 

Truft  of  a  fet-timple  eftale,  or  fcc-iail,  is  forfeited  by 
Trcafon,  but  not  by  Felony  ;  for  fuch  forfeiture  is  by  way 
of  ckheat,  and  anefcheat  cannot  be  but  where  tticre  ti 


a  defc£t  of  a  tenant ;  and  here  is  a  tenant.  Hafi/.  49;. 
bee  Jeai.  Cent.  Z\y  A  I'rnfl  for  i  term  is  forfeitnl  \9 
the  King,  in  cafe  of  Treafoii  orF  lony  j  and  the  Trull:e» 
in  Equity  lhalt  be  compelled  to  :u)ign  to  the  King.  Crtf. 
Jae,  C13.  If  a  bond  be  taken  in  another's  name,  or  a 
leafe  be  made  to  another  in  Truft  for  a  pcrfon,  who  i* 
afterwards  tonvicU-d  of  Treifon  or  Felony,  they  arc  a> 
much  liable  to  be  forfeited,  a«  a  bond  or  leafe  made  in 
his  own  name,  or  in  hi&  poncfTion.  Sec  title  Forfaturei 
and  Trtat,  Eq.  hit.  ii. « .  7.  ^  i,  /w  «. 

Trullees  being  obliged  to  join  tn  receipts,  t>ne  is  not 
churgcable  for  money  received  by  the  other :  In  the 
cafe  of  executors  it  ii  otlierwife.  1  Saik,  31B:  z  fern. 

But  uhere  Troflees  fo  join  in  a  receipt,  that  it  cannot 
be  diftinguilhed  what  was  received  by  cue,  and  what  by 
the  other,  there  they  fhall  both  be  charged  with  the 
whole;  So,  where  one  Truftce  h-ivirg  received  the 
TruU-moncy  handed  it  otcr  to  his  companion*  he 
lhall  be  charged  ;  for  where,,  by  any  afl  or  any  agree- 
ment of  a  Trultee,  money  gets  into  the  bands  of  hit 
companion,  whether  a  IVullce  or  Co  u.^ecutor,  they 
fliall  bf'th  be  anf*erablc.  So,  if  a  Truftce  be  privy  to 
the  embezzlement  of  the  'I'ruft-fund  by  hii  compa- 
nion, he  ft) all  be  ctiarged  with  the  amount.  Trta:.  f  q.  ii, 
C.J.  ^  s,  in  r. 

It  leenu  now  to  be  fettled,  notwithftanding  fome  old 
determinations  to  the  contrary,  that  a  Truftce  (or  Exe- 
cutor) is  chargeable  in  Equity  svith  Inunfl  00  the  Truft- 
fund  in  his  hands,  wherever  it  appears  that  he  has  made 
Intoreft  :  and  not  only  fo,  but  if  he  appear  to  have  em- 
ployed the  Truft  money  in  irtdc,  whence  he  has  de- 
rived proiits  beyond  the  rate  of  Intereft,  he  fhall  ac- 
count for  the  whole  of  fuch  profits :  And  IHH  further,  if 
a  Truftee,  or  Executor,  retain  money  in  his  hands  for 
any  length  of  time,  which  be  might  by  application  to 
the  Court,  or  by  vefting  in  the  Funds,  have  made  produc- 
tive, he  fhall  be  charged  with  Interell  thereon.  Treat, 
Eq.  ii.  r.  7.  §6, ///ff. — A  Truftce  is  entitled  to  no  al- 
lowance for  his  trouble  in  the  Truft  ;  but  he  w  II  be  paid 
his  cofts  in  cafe  of  an  unfounded  fuit  againll  him.  Trtat. 
Eq.  ii.  c.  7.  §  3,  in  n. 

A  Truftce,  robbed  by  his  own  fervant,  fhall  be  dif- 
charged  of  it  on  account ;  though  great  negligence  may 
charge  him  with  more  than  he  hath  reccivcJ,  in  the 
Truft.  zChan.Ca.zx  1  /Vr«.  144.- 

Lord  thhart  is  ftatcd  to  have  been  of  opinion,  that  an 
aflion  at  I,iw  might  be  maint.iincd  againft  a  I'mltcc  for 
Breachof  Truft.  Sec  1  Eq.  Ab.  ^S^./aw  But  this  opi- 
nion is  inconliftcnt  with  Lord  Har.hvHkt*h  definition  of  a 
Truft  ;  which  is,  that  it  is  fuch  a  confidence  between 
parties,  that  no  aUion  at  Liw  will  lie,,  but  is  merely  a 
cafe  for  the  confideration  of  Courts  of  Equity.  2  'itk. 
612. — That  a  Truftee  is  liable,  in  Equity,  for  a  Brcac)\  of 
Truft,  was  cxprcfsly  determined  in  fimsn  v.  I'auelf^j^ 
Barn,  C.  303.  But  it  is  m.tterial  to  ob.'erve,  tliat  even 
in  Fqaity  the6Vy/j.»-y«/-7Vj/^is  confidered  butas^flnlpir<^ 
contrad  Creditor,  in  rel'peit  of  fuch  Breach  of  Truft;  ui  • 
Icfs  the  Trulice  has  acknowletlgcd  the  debt  to  the  'Truft- 
cftate  under  band  and  fcal.  See  a  Ati.  1 19 :  Etrnjt.  109. 

Of  a  RiftiUmg  Trufit  or  T ruji  hj  ImpUcatUn  0/  Lavt. 

It  was  ruled,  by  Lord  Chancellor  Ciuftr,  that  the 
Statute  of  Ftaudttjlftf.  29  C.tr.  2.  c.  3.  ^  y,  which  fays, 
••Thai  all  Conveyati^e;,  where  Trufts  .ind  Conlidences 
?  I  a  fh5'| 
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aiifo  or  rcfult  Wy  implication  of  Lv/f,  (hall  be  as  if 
that  av*l  had  never  been  made,"  m-jft  relate  to  TruJls 
and  cqmlflbie  hitvrciis,  ond  cannot  relElc  to  any  u:e 
wbich  IS  s  k^alcflais.  i  P.Tf^mj.  iij.  SeeTr^at.Ej. 
t.  ti  c  $.  ^  '•  and  note  there. 

No  ru!a  is  more  cenain  tlian  that  if  a  man  makes  a 
crnvcyince  ioTriift  for  ftich  pcilons,  snd  inch  cfl.alc*  as 
he  (hail  appoint,  and  m-ik;5  ro  appointment,  the  Refult- 
i.ig  Truft  miitl  be  to  him  and  liU  luiis.  The  Truft  ia 
t  cjuity  niulUoilow  the^ulcsof  Law  in  ihr  cafeof  fin  Ufc. 
and  that  it  would  be  To  in  the  cni'eof  an  Uic  is  undriibi- 
rdly  tree,  ir.d  th:twas  Sir  Ei^vrnrJ  CVivr's  care,  in  6  Refi. 
^frLord  Char-celliir.  Fiiz-Gi&. 

Whero  a  daught'.r's  portion  was  charged  upon  the 
father^  hnd,  Ihc.  at  the  rcqucll  of  her  faciier,  hsd  rc- 
le.iled  her  ir.tcrcll  in  i he  land,  to  the  intent  that  he 
might  be  enabled  to  make  a  clear  feulemcut  thereof 
upon  the  fon.  it  was  declared  by  the  Lord  Keeper,  that 
i(  this  was  done  by  the  daughter  without  any  confider- 
ation,  there  would  be  a  RciuUing  'I'ruft  in  the  father, 
whereby  he  iTiould  be  chargeable  to  the  daughter  for  fo 
much  money.  Frttm.  30^. 

Where  a  fruftec  purchifes  lands  out  of  the  profit  of 
(he  Truft-eftate,  and  takes  the  conveyance  in  his  own 
name;  it  was  formerly  held,  that  though  probably,  if 
he  could  not  make  other  fatufaftion  for  the  mifappli- 
caiion,  ihcfc  lands  might  be  feqocllcred,  yet  they  could 
not  be  diclarcd  to  be  a  Truft  for  CeJ}-ji  que  U/e^  no  more 
than  if  A.  borrows  money  of  B.,  for  it  is  no:  a  Truft  in 
writing  ;  and  a  Rcfulnng  TiulHi  could  not  be,  bccaufc 
that  would  be  to  coniradifl  the  deed  "by  parol  proof,  ci- 
redly  againft  the  Statute  of  Frauds,  gut  it  was  allowed, 
that  if  tnii  purchtfc  had  been  recited  to  lia%-e  been  made 
with  the  profits  of  the  Trull-cftate,  this  appearirg  in 
wriiine  might  ground  a  Refulting  Trurt.  And  on  appeal 
to  ihc  Houfe  of  Lords,  this  decree  was  affirmed.  Kirk  v, 
tf^eUyCkin.  Free.  S4.  //.  77..  See  2  P.  IPmt.  414. 

So,  where  a  teft.itor  empowered  the  executor  to  lay 
out  the  perfonal  eftate  land,  and  fettled  it  on  A.  and 
hi*  heir* ;  and  the  executor  being  about  to  purchafc,  told 
yj.'s  mo'.hcr  of  it,  and  aOted  her  confent,  but  took  the 
convcvance  in  his  own  name,  and  no  Trail  in  writing 
was  declared,  but  it  was  proved  that  he  at  federal  times 
declared  it  mull  be  fold  to  make  J.  fati5faition  ;  yet  the 
Court  (though  inclined  to  decree  a  conveyance  to  J.  the 
executor  being  dead  infolvcnt)  declared  it  coi>ld  not,  be- 
caufe  there  was  no  cxprefs  proof  of  the  application  of 
the  Truft-moncy.  Chan.  Prcc.  168.  //.  139.  — It  has, 
however,  been  held  in  more  modern  cafes,  that  evidence 
o.'iuttJi  is  admiiTible  to  (lie\v,  that  the  purchal'e  was  made 
with  the  Truft-money ;  and  that  upon  fuch  faft  being 
cleaily  proved,  a  Trufl  will  refult.  See  /iml/.  409. 

With  refpcfl  to  the  cafes  in  which  a  Truft  (hsU  refult 
to  the  heir,  where  the  particular  purpofe  for  which  land 
wa«  to  be  convened  into  money  may  have  failed,  fee  3  P. 
IP'm'.  20,  and  Mr.  Cox*s  note  (i)  there,  where  the 
cifes  are  coliedcd  and  referred  to  their  refpeflivc  prir.- 

"'tRUSTEES  of  PAPISTS,  Are  dlfabled  to  make 
pre  ft  nl.it  ions  to  Churches,  by  ^at.  \2  Ann.  c.  14.  See 
t  lis  Pd/'ijis, 

l  UB,  A  meafure  containing  fixty  pounds  weigt^t  of 
tra;  .md  from  fifty  fix  to  eighiy-fix  pounds  of  cajn- 
phire,  i^fc.  lUrih.  Dk9. 

Tl'U  MAN  ;  Sec  title  Pn  au.  hxe. 


TUMBRF.LL,  TumbrelUm^TurhkheUm.]  U  an  cti* 
ginc  of  punifhmeni,  which  ought  to  be  in  every  Liberty 
that  bath  view  of  (rank- pledge,  for  the  corredion  of 
fcoids  and  unquiet  women.  Kttcbin,  fol.  13.  See  titles 

Ca/itgat:Ty  \  Piiiery. 

I  UN,  6V;jr.]  iu  the  end  of  wocds*  fi^nifiesa  Town,  or 

dwslting-pUce. 

Toi;,  Lat.  TuniUum.']  A  veffel  of  wine  and  oil,  being 
four  iiogftreads.  Stat.  1  R.  3.  c.  i  2.  —A  I'un  of  1  imbif 
is  a  meafurc  of  forty  folid  feet,  cut  to  a  iquarc.  Stat* 
It  Car.  z  c.  18.  Twcniv  hundred  weight  is  a  Tun  of 
Coals,  is'c.  Slat.  9  ^  10  i^.  3.  c.  13. 

TU^JN'AGli,  Lat.  Tunnagjuitt.]  A  cuftom  or  impoft 
granted  10  the  Cro*n  for  merctiaodize  imported  or  ex- 
ported, p.-tyabic  after  a  certain  rate  for  every  Tun  there- 
of. See  title  Cujtoms  on  McrcbanMzt. 

TUN-GREVE,  Sax.  7':,.;^^r.T^a,  \.  t.  uHU  fr^p^ 
Jitus."]  A  Towd  -  Reeve  or  BaihfF,  qui  in  villit  ( qutc  di- 
cimui  mantriit)  Dammi  perjhnam  ju/ittui,  ejufyut  'vice  omnia 
di/pmit     moderatur.  Sptt'man. 

TURBAGIUM,  The  lioertyof  digging  Turfs,  Matu 
Ang.  i.  632. 

TURBARY,  TwriW,  from  Turhiti  or  Turha^  an  ob- 
folete  Laiin  word  for  Turf.'\  Is  a  right  to  dig  Turfs  on  a 
common,  or  in  another  man's  ground.  Kiich.  Alfo  it 
is  taken  for  the  place  where  Turfs  src  dug.  See  title 

Comrnsn  of  furlarj-. 

TURtiOTS,  The  importation  of,  is  regulated  by  the 

K^-L'igaiicn  Acis,  ^ee  that  title. 

TURKEY  COMPANY.  The  trade  to  the  Levant 
fubfiiicd  under  a  charter  in  the  3d  year  of  King  yamn  I, 
conlirmcd  by  letters  patent  of  13  Car.  II.  The  incor- 
poration was  by  the  n,im?  of  Tin-  Gavcrnar  and  Campanj 
of  Mcrchaurj  cf  E-^ghnd  IrrJinv  into  iht  Levant  Seas, 
fha  qual-.ficatiuni  ior  admifiion  to  this  Co:npany  were 
thefe :  They  were  to  be  mere  Merchants ;  and  no  pcr- 
fon  refiding  witliin  20  miles  of  Lcadsn  was  to  be  ad- 
mitted, unlcfs  he  was  made  free  of  the  City.  The  fee  of 
admiir[.>.i  wa?,  by  the  charter  of  ^.u.  1.,  2;/.  for  thcfe 
under  ;6  years  old,  and  50/.  for  thofe  above  that  age. 
The  grcatnefs  of  this  fee,  and  the  peculiarity  of  the  de- 
fcripiion  of  candidates,  were  thought  unneceffiry  re- 
rtrainis  :  And  by  JJat.  26  Gjo,  II.  c.  18,  i:  was  enafled, 
that  every  Subj;.'il  of  Gre.i:  Briiain  may  be  admitted, 
upon  prcpcr  application,  into  V/;,'  Turkey  Campartj,  upon 
paying  the  fum  of  20A  and  no  more.  §  i. —  -And  .il!  per- 
fons  free  of  that  Company  may,  leparately  or  jointly,  ex- 
port from  Gnat  Bniain  to  any  port  or  place  within  the 
limits  of  liic  letters  patent,  in  any  Bviiijh  or  Pianlation- 
built  fhip,  navigated  according  to  La.v,  to  any  perlbn 
being  a  frccir»».n  of  the  Company,  .md  a  Chrillian  Sub- 
jeft,  and  fubmitiing  to  the  dircdiioii  of  the  Briiijli  .Am* 
baOador,  and  Confuls,  any  goods  not  prohibited  to  beex- 
porced;  and  import,  in  like  manner,  from  any  place  within 
the  faid  limit?,  raw  (ilk,  or  any  other  grods  purchafcd 
within  thofc  limits,  and  not  prohibited  by  Law.  ^  3. 

The  limits  of  this  trade  were  mentioned  very  gene- 
rally in  the  firft  charter  granted  in  i;8i  ;  the  liberty 
there  given  was  **  to  trade  to  Turktj.'*  In  the  2d 
charter,  in  159;,  the  trade  i^  fp?vif:ed  more  particu- 
larly; namely,  •'  to  P'e.vcf;  ?..ud.  Ccl-baf^rJat  CanMa^ 
and  other  routian  territories,  the  dominions  of  tJ-e 
Grand  Seignior,  by  Land  and  Sea,  apd  through  his  Courx- 
tries  over  land  to  the  EaJ}  Indm,**  Thcfs  ch.irtcrs  were 
bo:h  teniparjry;  tlie  1:11*  for  fevcn,  the  fccond  for 
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twetve  years,   ^m-e.  Did  the  limiM  continue  ihe  fame 

under  the  charters  of  King  Jamti  and  Car.  II.?  Ruvts*s 
i.  S.  3' 214. 

TURKINS,  A  kindof  Gcy-coloured  cloth,  mentisned 
in  Jiat.  I  R.  z.  e.  8. 

TURN,  or  TOURN.  The  great  Court-Lcet  of  the 
County,  as  the  Courty-Coun  is  the  Court  Baron  ;  of  this 
the  SlieriO'  i»  Jadj^r,  and  this  Court  h  incident  to  his 
cifiicc  ;  ft  htre.'orc  it  is  cilled  the  Sheriff's  Tourn  :  And 
ti  had  its  mm e  originally  from  the  Slieriff's  talcing  a 
Turn  or  Ciicuit  about  hii  Shirc,  and  holding  this  Court  in 
ench  rcfpef:livc  Hundred.  Sec  4  Comm.  273  :  2  Hatuk. 
P,  C.  c.to. 

The  nature  of  the  jarifdidion  of  this  and  the  Court- 
L«et  arc  exaftly  the  fame,  the  tormer  being  only  a  larger 
fpscics  of  the  latter,  extruding  over  marc  territory,  but  not 
over  mQrt'  cauics.  Much  of  tlic  bufmcfs  of  both  has  now 
(wcv.i!l  not  fay  whether  propc-fly  or  noi)  by  degrees 
(trvolvcd  on  the  Court  of  Quarter  Stflionj.  See  litlcs 
CcMMty-Court  \  Coart-Ltet',  and  ifittVjk.P.C.  ubt  j'u' 
pra\  antl  Com.  Di^.  title  Lett. 

The  Turn  is  a  Cour:  of  Record  ;  and,  by  the  Com* 
mon  Law,  every  Sheriff  ought  to  make  his  Turn  or 
Circuit  throughout  allthe  Hundredjt  inliis  Cotmcy,  in  order 
to  hold  aCou  t  in  every  Hundred  for  rcdrciUog  cooimon 
gtievancc^.  and  prefcrvation  of  the  peace;  and  thij 
Court  might  be  holdcn  at  any  place  ivithin  the  [iundrcd, 
and  as  often  as  ihe  Sheri.T  thought  fit :  Cut  this  having 
been  found  to  give  the  Sheriff  too  great  power  of  opprelf- 
ing  the  People,  by  holding  his  Cuuri  at  fuch  times  and 
places  at  which  ihey  could  not  conveniently  attend,  and 
thereby  incrcafc  the  number  of  his  amerccinents  ;  by 
the  Statute  of  Magm  Chnrta,  c.  35,  it  wa?cna£led,  thu 
no  Sheriff  fliall  make  his  Turn  through  a  Hundred  but 
\mcc  in  a  year,  ija.  once  aficr  EuJJir^  and  once  after 
the  fcall  of  Sf.  MidjRtl ;  and  at  the  place  accullomed  : 
Alfoa  fubfc<3ucnt  ftatute  ordained,  that  every  Sheriff  ftiiU 
make  hts  Turn  yearly,  one  time  within  the  month 
after  Ec/Icr,  and  another  time  within  the  month  after 
fuichacl.-rai ;  and  if  iHry  hold  them  in  any  other  man- 
Titr,  tluy  lhall  lofe  their  Turn  for  thai  time.  Siat,  31 
Eii.  I.  ft,  I.  ^.  15. 

Since  thefr  Ihtutes.  the  Sheriff  is  indiflable  for  hold- 
ing tlv.s  Court  at  another  time,  than  what  11  therein 
limited,  or  at  an  ur.ufual  place  :  Ar.d  i:  has  been  ht-ld, 
that  an  ifiditftment  found  at  a  Sheriff's  Turn,  appearing 
to  hive  been  holdcn  at  another  time,  \%  void.  Dalt,  Siftr. 
790,  301  :  Djer  15  I  :  38  //fn.  6. 

At  Commo:i  the  Sheriff  m*g>>T 
and  dclcrmi.ne  arty  offence  within  ht>  jufl'diL'tion,  being 
indited  before  him, and  requiring  a  trial,  till  Sheriff-:  were 
reflr.ii'ied  from  hoWlng  Fleas  r.f  the  Crov/n  by  Mu^na 
Ctartat  cap  t7-  But  that  fi.itute  doth  not  rcilrain  ife 
Sheriff's  1  urn,  from  [;.king  indictmmts  or  prefcntmcms, 
or  awarding  prcicrfs  thcrccn  i  though  the  power  of  award- 
ing fi'ch  proccfs  being  aiiufed,  was  t  ikco  from  .nil  the 
Sheriffs  (exctpt  th(/e  of  tondun)  by  fint.  1  Kd.  4.  r.  j, 
and  lodged  in  the  Jofliccs  of  Peace  at  ihrir  Scfliom;  who 
ate  to  aivard  proc-fs  on  fucK  indifiincnti  delivered  to 
them  by  the  biicriff,  >s  if  thcv  had  been  taken  before 
Ihcmfclvcs  ir^.  z  He-wk.  P.  C.  c  10. 

The  Sheriff's  power  in  thi>  Court  is  fiill  the  fame  as 
anciently  it  w:is,  in  all  cifcs  not  within  the  lUtuies  ahore- 
nicniioftcd  i  he  continuea  a  Judge  of  Record,  and  ma/ 
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inquire  in  his  Turn  of  Treafons  and  Felonies,  by  the 
Common  Law  ;  as  well  as  the  lowcft  offences  againtl  the 
King,  fuch  as  purpreflures,  fcizure  of  ircafurc-trove,  of 
■waifs,  eftrays,  goods  wrecked.  Uc.  All  common  nu- 
fances  and  annoyances,  and  other  fuch  liUc  cffcnccs ;  3!, 
felling  corrupt  visuals,  breaking  the  affifc  of  beer  and 
ale,  or  keeping  fille  weights  or  meafures,  ore  here  in- 
di£tab!e<{  alfo  ait  common  dillurbcrs  of  the  peace,  bar- 
rciors,  and  common  cppr'-fforJ  ;  ar.d  all  dsngerou*  and 
fufpicioui  pcrfoos  t^c.  The  Sheriff,  in  his  I'urn,  may 
impofe  a  fine  on  all  fuch  as  are  guilty  of  contempts  in 
ihe  face  of  t^;e  Coun ;  and  upon  a  fuitor  to  the  Court 
making  dcfjL;lt,  or  rcfuling  to  be  Iworn  on  the  Jury  j  or 
on  a  Bailid  not  m  aking  a  panel ;  on  a  Tithing  man  ne- 
glcfling  to  make  his  prtfentmcnt  ;  or  a  peif^n  chofc 
Conliablc  rcfufmg  to  be  fworn,  h^c.  He  may  amerce 
for  offcntcs  ;  which  fines  and  amerciameni*  are  leviable 
and  tecovcraMe  by  diflrefs,         See  2  N.  P.  C.  c.  10. 

TURNIPS,  ttcaling  ;  fee  title  LarctKj  I.  i. 

TURNO  VICliCUMITUiVl.  A  Writ  that  licih  for 
thofc  that  are  called  to  the  Sheriff's  Turn  cut  ol  their 
own  Hundred.  Reg.  Or:^. 

TURNPIKES  ;  See  title  H.gb^aiS,  Div.  7.  B. 

TURNY;  See  rc«r«^/«.'. 

TUTORS;  ice  SMmaJhr, 

TWAITE,  A  wood  grubbed  up,  and  converted  to  ara- 
ble land.  Co.  Li.'.  4. 

TWANIGH  r  GESTE.  Hc/^ft  Duaram  Nc/tium,]  A 
Gucll  at  an  ioo  a  fecond  Night.  See  Third- Sight' 
Aivtt  Hindt. 

TVVELFHINDI.  Sax,]  The  higheft  rank  of  men  in 
the  Sax&n  Government,  who  were  valued  at  one  thoufand 
two  hundred  Ihillings  \  and  if  any  injury  were  done  ta 
fuch  perfons,  fati^fa^tion  was  to  be  made  according  to 
llteir  worth.  Ltg.  King  Alfrtd.  t.  12, 13,  t^c. :  //.  1.  c.  76. 

TWl-LVK  MliN;  i>x:c  ji.ry. 

TWO  WITNESSES,  When  ncceffary.  See  title 
E  viJtice. 

TWVHINDL  Sax.]  The  lo.-rcr  order  of  Saxcnr, 
vjlued  at  2C0/.  as  to  pecuniary  multfls  inflidcd  for  crime;» 
t^f   Irg  Alf  id.  c.  1 2. 

TYii  I  LAN,  An  accufation.  Impeachment,  orchiirge, 
of  ary  trefpafi  or  offence.  Lfg.  Ethflrtd.  c  2. 

TYLWl  in.  Brit,  from  V^/e,  i.  e.  Uus  uhi  fietit  do. 
muttVtl  Uci/t  Kdificandte  dttnui  apiui,  or  front  tjlaih^  trabt, 
tignns.  ]  Sit:iiifics  a  place  whereon  to  build  a  houfe,  or  a 
b*.-am  in  tiie  building  :  And  it  is  applied  to  A.w/rfl,  a 
tribe  or  family  braiit'iing  forth  of  nnothcr,  which,  in  the 
old  Engli/h  Heraldry,  is  called  Second  or  Third  Houfes ; 
fo  that  m  cafe  the  great  p.iterflal  {lock  branchcih  itfelf 
into  fcver.il  Tylwiths,  or  houfes,  they  carry  no  fecond  or 
youngfr  houfes  fHrthcr ;  ai  d  the  uie  of  thefe  Tylwiths 
was  10  Ihew  not  only  the  ori^it.als  of  fan:iiics  at  to  tne 
pedigree,  but  the  feveral  dillinfllons  and  dill;tnces  of 
birth,  that  in  cnfe  ary  line  Oiould  make  a  failure,  the 
n'  xt  in  any  degree  may  claim  their  intcrcft  .tccording  to 
the  rule  of  ddccnt,  i^c.  C^tll.  See  title  Ot/trnt. 

TY  NMOUTH.  There  a  cuflomary  dcfccni  of  lands 
in  the  honour  of  Tinmouih,  that  if  any  tei^ant  hath  iffue 
two  or  more  daoghi-m  and  die  feifcj  in  fee,  (he  land 
(hall  go  to  the  eldcll  .i.iu;;hlcr  for  life  otJy.  and  after  to 
the  ceufns  of  the  male-linc;  and  for  default  !hrrc(.f,  to 
cfchei>t.  z  Keh.  in, 

TYTHES;  StcTuh:, 
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VACARIA.  A  void  placr,  or  wafle  ground.  T.ltm. 
in  Scace.  Mich,  g  EJ;v.  I. 
VACATING  RECORDS;  See  title  ^rrcr^. 
VACATION,  f^acaiie.]  U  all  ihe  time  between  tlic 
end  of  one  Term  and  the  beginning  of  arother ;  and  it 
begins  the  laft  day  of  every  Term,  foon  as  the  Court 
rifcj.  The  time  from  the  drath  of  a  Diihop,  or  other 
fpiritual  perfon,  tilt  the  Bifhi>pric  or  dignity  is  fupplicd 
with  ancthcr,  is  alfo  called  Vacation.  Stan.  JFtJlm.  \. 
^.  21  :  14  Eii-iv.  y  -  fi-  \-  r.  4. 

VACATURA.  An  avoidance  of  an  EcclcBaflical 
Benefice  ;  s.*,  prima  raeatura^  the  F.:ft  Avoidance,  ^V. 

VACCARV,  yaccnria.  A  Houlc  or  Place  to  keep 
Co*j  in  ;  a  Dairy  houfe,  or  CcW'palture.  Fittat  ltS.(2. 

VACCARI^A,  TheCow-hcrd.  who  looki  aftertbc 
common  herd  of  cowj.  F/eta. 

VADl  ARE  DUELLUM,  To  wage  .1  combat,  where 
two  contending  parties,  on  a  challenge,  give  and  take 
&  mutual  pledge  of  fighting.  Critv//.  See  title  Battd. 

VADIUM  PONEkE.  To  take  fecurity,  bail,  or 
pledges,  for  th'_*  appearance  of  a  defendant  in  a  Court  of 
Julice.  Reg.  Orig.  See  Pour. 

VADiUM  MORI  UUM  ;  See  Thrtga^e. 
VADIUM  VIVUM.  A  living  Pledge;  as  when  a 
man  borrows  a  fum  of  another,  and  grants  him  an  cflate, 
as  of  20/  pernnmm,  to  hold  until  the  rents  and  pro6t5 
QiiV.  repay  the  lum  borrowed.  Sec  Mcrigag^. 

VAGABOND,  A'tfjfliWAi  ]  One  that  wanders 
.tboui,  and  has  no  certain  dwelling  ;  an  idle  fellow.  See 
yagroMi. 

VAGRANTS, 

Vacrantes.]  Thefc  are  diviJed  into  three clalTcs  ; 
1-iz.  Jdlt  aaJ DijirJedj  Per/ons — Rebuts  and  Va^aben^i— 
and  Incwrigihle  Rcgutti  And  are  thus  defcribed  and par- 
cicuUrii'cd  at  full  length  in  the  ftat.  17  Geo  2.  e.  5.—- 
Thcv  who  threaten  to  run  away  and  leave  their  wivci  or 
children  to  the  parifli ;  or  unlawfully  return  to  a  parifh 
from  whence  they  have  been  legally  removed  ;  or,  not 
having  wherewiih  to  mair.tain  themf-Ives,  live  idle,  and 
refufc  to  work  for  the  ufual  wages  ;  and  all  perfoni  going 
from  door  to  door,  or  placing  tiicmfelvt-s  in  ftrcetj,  \^c. 
to  beg  in  the  parilhes  where  they  dwell,  llioll  be  Jcemed 
IMt  and  tiijQfJerly  Ptrftn$.  %  1. 

Ail  prrfoni  going  about  as  patent-gatherers,  or  ga. 
thereri  of  alms  under  pretence  of  lo^es  by  &re,  ^V.  or 
as  coKedors  for  prifons,  ISe. ;  all  fencers  and  bearwards ; 
all  common  players  of  interludes;  and  pt-rfons  who,  for 
hire,  gain,  or  reward,  aft,  reprefent,  or  perform, or  caufe 
to  be  a^cd,  £iV.  any  Inicrludr,  tragedy,  comedy,  opera, 
play,  farce,  or  oilier  entertainment  of  the  flage,  or 
any  part  therein,  not  being  authorifcd  by  Law-,  all 
minArcIs,  jug^Iert ;  all  pe.  fons  pretending  to  be  ^ypfics, 
or  wandering  in  the  habit  or  form  of  Egypiianst  or  pre- 
tending to  have  ficill  in  phyfiognomy,  palmiitry,  or  other 
Crafty  fcieoce,  or  to  tell  foituQC3>  or  u&ng  any  fubile 


Crafc  to  deccirc  and  impofe  on  a  perfon  ;  or  playing  or 
betting  .It  any  unlawful  games  or  phys  ;  and  all  pen'ons 
who  ran  away  and  leave  their  wives  and  children^ 
whereby  they  become  chargeable  to  any  pnrifh  ;  all 
pedbri  not  duly  licenlcd  ;  all  pcrfonj  wandering  abroad, 
and  lodging  in  alehoufes  barn!,  cuihoufcs,  or  in  the 
open  air,  not  giving  a  good  account  of  thcmrctvcs  ;  and 
all  perfons  vvandering  abroad  and  begging,  prclf  ading  to 
be  foIdtcr«,  mariners, or  prctt'cding  tu  go  to  work  in  har- 
vefl,  not  having  proper  certificates ;  and  all  other  perfons 
wandering  abroad  and  bc^gin^;  and  all  perfons  going 
from  dcor  to  door,  or  placing  tf'.eirrelvcs  in  ftrects, 
to  beg  in  the  parilhes  where  jhey  dwell,  who  being  ap- 
prehended for  the  fame,  fhall  refill  or  efcape,  Oiall  be 
deemed  Rs~ufj  tuid  yagahcndt.  §  2. 

All  end-gatherers  oRiending againft  thenar,  i)  Geo.  i. 
c  25,  being  conviflcJ ;  all  perfons  apprehended  as 
rogues  and  vagabonds,  and  efcaping,  or  refufiog  to  go 
before  a  Jullicc,  or  to  be  examined  upon  oath  before 
fuch  Juftice,  or  rcfufmg  to  be  conveyed  by  pafs  ;  or 
giving  a  falfe  account  of  ibeaiielvcE  after  warning  of  the 
puni^ment ;  and  all  rogues  or  vagabonds  breaking  or 
efcaping  out  of  any  Houfc  of  Ccrrettion  ;  and  all  pcri'ona 
who,  having  been  punilhed  as  Rogues  and  Vagabondi, 
ftiall  again  commit  any  of  the  faid  offences ;  and  of- 
fenders againll  this  afl,  having  children  with  them,  (and 
fuch  children  being  put  out  apprentices  or  fervants  pur- 
fuart  to  this  Ad,)  being  again  found  with  the  fame 
children,  fhall  be  deemed  InccrrigibU  Rogurs   §  4. 

The  punilT)ment  of  Idle  and  Dipritrly  Ptrfons  is  com- 
mitmer.i  to  the  Houfe  of  Correction,  there  to  be  kept  to 
hard  labour,  not  exceeding  3  month.  \  1. 

Rogbis  and  yagaUtsds  are  to  be  pubHcIy  whlpt,  or 
fent  to  the  Houfc  of  Corrcdion  untd  the  next  ScSions* 
or  any  lofs  time  ;  and,  after  fuch  whipping  or  commit- 
ment, may  be  palTcd  to  their  tail  legal  fcitlcment  or  place 
of  birth  ;  or  if  under  fourteen, and  hiving  a  father  or  mt^ 
ther  living,  to  the  place  of  abode  of  fuch  father  and  mo- 
ther. And  if  committed  until  the  next  ScfBonf,  and  ad- 
judged a  Rogue  or  Vdgjbcnd,  the  Juftices  may  order 
them  to  be  kept  in  the  Houfe  of  CorrefUon  to  hard  la- 
bour, not  exceiding  fix  months.  ^  8. 

A  pcrlcn  adjudged  at  tht  Seflions  an  Incorrigille  R}gutt 
may  be  kept  in  the  Houfc  of  Correction  to  hard  labour, 
not  exceeding  two  years,  nor  Icfs  than  fix  mor.;hs ;  and 
during  the  con^nemcnt  be  correfled  by  whipping,  ai 
fuch  times  and  places  as  the  Jutlices  (hall  chink  fit,  and 
may  then  be  palTed  as  a'orcfatd  :  And  if  a  malc^  and 
above  the  age  of  11  yeais,  the  Jullices,  before  h»  dif- 
chargc,  may  fend  htm  to  be  em^loved  in  the  Kit  g'a 
Irrvice,  cither  by  fea  or  lard.  If,  before  theexptrauun 
of  his  confinement,  he  (hill  efcape  from  the  Houfe  of 
Corrcdion,  l  r  ofT-nd  again  in  the  like  manner,  he  {halt 
be  deemed  to  be  guilty  nf  Felony,  and  tranfpurtcd  for 
any  time  not  exceeding  fcven  ycari.  §  9. 


VAGRANTS. 


Jmf  Ptrfen  may  apprehend  and  carry  before  i  Juflice 
pcruus  gring  about  from  doer  co  door,  or  plating 
thcmltrlvrj  in  firectj,  highway?,  or  paffagti,  lo  bfg 
■alms  in  the  j^arijhis  i^htre  they  iivjtll\  and  the  Jiilhcc; 
may  order  iiic  Ovcrfcerj  of  the  Poor  to  pay  fuch  perfon 
5/.  for  every  oftVndcr  ;  ivhich,  on  rcfufal  of  payment, 
way  be  levird  on  the  Overfet-ri*  goods.  §  1. 

A  Ct!nlUl>Ie  refufing  or  neglcfiing  10  ufc  his  endea- 
vour to  apprehend  unj  ofi'cnJcr,  lliali  forfeit  not  cjrcetd- 
ing  5/.  nor  Icii  than  lo/.  to  the  ulc  of  the  Poor,  to  be 
levied  by  diiircls  Ar.d  any  other  pcrfon  charged  by  a 
Jufticc  Q\  Peace  to  apprehend  inch  o*F  r.der.  relufmg  fo 
cotio.  Q»:dl  fyffcU  \Qs.  A  [oflicc  may  order  the  High 
Coiilbbtc  to  pay  to  any  perlur,  whether  a  Conrtablc  or 
not,  who  GmU  appreQcnd  any  fuch  ofTcndet.  10  >.  for 
every  clTc.idcr.  Th?  Jufliccs  are,  four  tin:c»  in  the 
year  at  Ir.iil,  to  caufe  a  gcneial  piivy  fcarch  to  be  made 
in  one  night,  for  the  apprehending  Ruguc5  and  Vaga- 
bonds. ^  5,6. 

To  prevent  expences  In  paHing  Rogucf^  Vsgabonds, 
and  Incorrigible  Rogues,  the  Jullice  ii  to  deliver  to  the 
tJrticcr  a  nois,  dlre^ing  how  ihey  are  to  be  conveyed, 
tthcilier  in  a  car;,  by  horfe,  or  on  foot.  §  10  'I'he 
ConlUblc  is  to  convey  fuch  perfon,  in  fuch  m.inner  and 
time  as  by  the  pafi  is  directed,  the  next  dire£l  way  to 
the  place  where  fuch  perfon  is  ordered  10  be  fent,  if  in 
the  fanic  county,  tsV.  ;  but  if  in  another  county,  iSc, 
he  (hall  deliver  the  perfon  to  the  prcper  Officer  of  ihe 
firft  luwu  id  the  next  county,  ISt.  in  the  direct  %vay  to 
the  p'ace  where  fuch  perfon  is  to  be  conveyed,  together 
with  the  p-ifi  and  duplicate  of  examination  ;  taking  his 
recei^it  for  the  fame ;  .-ind  fuch  Oiiiicr  is  immediately 
to  apply  to  a  jutlicc  of  Pcicc  in  the  fame  county,  who 
ii  to  make  a  like  note,  and  deliver  it  to  the  OiHccr,  who 
is  to  convey  the  ptrfon  to  the  hrll  p.iri(h,  tsV.  in  the 
next  counry  ;  and  fo  in  like  manner  Tvom  one  county  to 
.\nother,  till  they  come  to  tlie  place  where  fuch  perfon  is 
feui :  And  if  tiic  Ofccer  who  iTiall  receive  fuch  perfon 
there,  fh;i!l  think  the  exsmin;tti'jn  ta  be  falfe,  he  may 
carry  the  peifan  before  a  JultitLC  of  Peace,  who,  if  he 
fee  cauft.  may  commit  fuch  pcifon  to  the  Houfe  of  Cor- 
reftion,  till  the  next  SuTjons;  where  the  JuHiccs,  if 
they  fee  caufe,  may  de;i1  with  fuch  perfon  a-,  an  Incor- 
rigible Kogue ;  but  he  llull  not  be  rumoved  hut  by 
order  Of  two  Jullices   5  11, 

If  the  Vagrant,  upon  (ocb,  be  found  to  hive  efTsfls 
fuffieifo:  to  pay  all  or  pjr:  of  the  expcnce  of  paliir.g 
him,  the  JulUce  may  rirticr  the  fame  to  be  fold  and 
employed  for  that  pur^ofc.  Tlic  Ju'Hccs  ai  StHiorii 
may  dirert  what  rates  and  allowances  (hall  be  made  for 
pafling  fuch  Rogues,  Vagabot-di.  C^V,  and  make  orJcrs 
for  the  mere  regular  procreding  therein.  The  High 
Conftablc  is  to  pay  to  the  Petty  Conftabic,  or  other 
Ofhcer,  the  rates  fo  allou^d,  on  penalty  of  fuifei;ing 
duuble  thcfum,  to  be  levied  by  diUrcfs.  %  \  t. 

When  a  Vagrant  is  to  be  paflcd  to  IrtlanJ^  (he  Jjlt  cf 
Man,  Jffcy,  Ouernjtyt  or  Sdiiyt  the  mafter  of  any  (hip 
bound  to  tnofe  places  Oiall,  on  a  warrant  from  a  Jullice 
of  Peae<-,  and  being  paid  fuch  aJowance  as  the  JuHice 
ftiall  think  piopcr,  receive  fuch  Vagrant,  and  convey 
him  to  fuch  phcc,  and  give  a  recrip t  for  the  Vagrant  and 
mnney  on  the  back  of  the  wflrrart,  on  penalty  cf  5  I.  fo 
the  poor,  to  be  levied  by  dillrcfi ;  but  not  to  be  obliged 
to  lake  above  one  Vagrant  for  every  twenty  tens  burthen 
10 


of  his  fltlp.  The  parifli  to  which  arty  Vagrant  (hall  be 
palTcd  inny  employ  hlni  in  work  till  he  thall  betake  liini- 
felf  to  fomc  fcrvie- ;  iptl  if  he  Ihill  refule  to  work  or  gO 
to  fcrvicc,  hemay  be  ff  ni  to  the  Houlcof  CurrtClion.  j  14. 

t'lom  the  above  rta-ute,  .tnd  others  cited,  it  appears 
that  iJlf  aid  Dijlrdtriy  PtrJ'ons  arc,  1 .  Thofc  who  thrtaua 
lo  run  av;jy,  and  to  leave  their  famiiies  upon  the  pariOi. 
( For  further  provifioni  10  iliefc,  fee  title  Ps^or  III.  2.)— 
2.  Who  return  (o  the  pari(h  from  ivtilch  they  are  removed 
as  paupers,  without  a  ccriiGcaic  ;  (fee  title  Pior  Vf.  )— 

Who  rclule  to  work  for  the  ufual  wages. — 4.-  Wbo 
beg  within  their  own  parillies.— 5.  (By  /Air.  32  do.  5. 
e.  4$.  ^  S  ;)  Who  negied  work,  or  who  fpcnd  their 
ri'Oney  idiy.  with  ui  making  afullicient  allowance  fonhe 
fubf)llenc«  of  their  families.—- A II  tliefc  arc  punilhable 
with  one  morth'j  imprifcomenc  in  the  Uoufcof  Cor- 
r-  tiion. 

R  guei  and  VagalonJi  ate  thus  defcrlbcd :  — 
1.  Gatherers  of  alms  under  pretence  of  I'jiTcs,  or  for 
prilons  or  hofpit.its. — 2.  Fencers, — 3  H'arwards. — 
4  Players  of  Intetludcs,  not  being  auihoriied  by  Law; 
(fee  title  Playhjyt.')—^.  Mintlrel>. — 6.  jugglers. — 
7.  Gypfies  ;  (Tec  title  Egyptijm.) — 3  Foitunc-tellers. 
— 9  Dtctivcrs  by  fubttc  craft. — 10.  Player;  and  Bet- 
ters at  unlanftl  f>ames.—  1 1  Pcrfcns  who  run  ttix'.iy  and 
leave  their  families  charge-ibli;  10  the  parifb  ;  (lee  title 
Pcor  III.  t.) — u.-Unltcerlcd  PedUrs;  (lec  title  flazci- 
(ri  and  PeJlari.^—iy  Pcrfuns  who  wander  abioad,  and 
kd^e  in  alehoufcs,  outhouli:^,  or  in  the  open  air,  without 
givmg  a  good  account  of  themfclvcs.— 14.  Perfont 
wandering  from  home,  under  pretence  of  f'i.-ek;ng  harveft- 
work,  without  a  proper  ccrti6cate  ;  (fee  litSe  P»6r  V.)— 
ij.  All  wandciing  Beggars.— 16.  (By  Jia:.  13  Cm  3, 
c.  88;)  Ail  perfons  apprehended  with  any  picklock  cr 
implement,  with  intent  to  felonioufly  break  and  enter  any 
dwtrl ling -houfe  ;  or  with  any  offcnlivc  weapon,  with  in- 
tent to  fclonicufly  afTault  any  perfon;  or  who  lhall  be 
found  in  or  upon  any  di^e'liog  hout'e,  oui-houle,  yard, 
aica,  or  garden,  wiih  \n\cu\  to  fleal. — 17.  (By  fat. 
32  Gf9.  3  £.  4^.  ^  7;)  SDidicrs  and  fMario^rs  wandering 
about  and  be^gi.-.g.  [Before  this  Ad,  iiw;.*  the  praAice 
of  fome  Jiiiiiccs  to  granc  bcggiiig  Ccaji'j  Bon, 

791.  «] — Thcfc  are  all  purjtliabic  with  whipping,  or 
impri!anniL-tu  fix  months. 

Iitcorri^ihU  Mi.igu.rj,  arc  Pogucs  and  Vagabonds  who 
efcape  when  ihey  jrc  apprthenJed  ;  cr  retufe  to  go  be- 
f -re  a  Jullice  ;  or  to  be  examined  ;  or  who  give  a  lalfe 
account  of  themfelves,  after  wartiing  of  the  cofifcquenccst 

cr  who  rcfufe  to  be  conveyed  by  a  pafj ;  or  who  efcape 
from  the  Houfe  of  C'crrrflion;  or  who  commit,  after 

piicitfhment.  a  fccond  offence.— Tlicfe  are  punvfhabic 

wi:h  shipping,  and  imprifunment  not  exceeding  two 

years ;  and  efcapint;  from  ciwifincmcnt.  when  committed 
irtcorrigible,  arc  liiule  to  be  trjtilported  for  feven  years. 
Perfuns  harbouring  Vagrants  arc  liable  to  a  fine  of 

40/.,  and  to  pay  all  expences  brought  on  the  parifK 

thereby.  S/at.  17  Geo.  z.  f  5.  ^  23. 

Female  Vagabonds  arc  fubjeA  to  imprifonment  the 

fame  ai  Males ;  bot  are  not  now,  in  any  itiftauce,  liable  to 

whipping.  $:a:.  ^iGeo.  3.  c.  45. 

The  Juftic*,  or  Court  of  Quarter  SefTion*,  may,  if 

they  think  proper,  order  a  Vagabond,  after  puniQimcni, 

to  be  conveyed  to  Lis  place  cf  fcitlcment  by  a  pafs. 

Sr,7:.  17  G:s.  a.  <r  5.      7,  8.  But  by        32  C<o,  3. 


Vagrants. 


Value. 


^.^j.  §  I,  No  Juft'.cc  of  Peace  fhall  orJcr  any  Vagrant 
^0  be  cor.vsytd  by  a  pifs,  who  has  not  been  comiilcd 
,of  an  acl  gf  Vagrancy,  and  aclually  whipt»  xmpn^omX 
for  ac  Icaft  fiveu  days ;  which  fli^'I  be  wrtificd  in  ihc  ; 
pifs.  The  objeit  of  ihis  wsi  to  CQnci\  an  abuie  which 
much  picv»il<d,  ot  rsmo»'mg  Paopcrs  by  a  Pais,  who  lud 
co'timlufd  tio  lil  of  VA^riLcy,  and  w'wq  ought  to  have 
been  remove  J  bv  an  Or.iv-r  of  Rirmov.'.!.  For  the  efl'itli 
of  cn  O  der  of  R;moval  and  a  Vagr.i..:  Pafj  arc  very  dif- 
firrtut  ;  in  the  firft  place,  tlic  Panffi  removitig  bears  all 
die  travelling  cipeucci  of  the  Paupcri  j  bu!  ibc  expsnce 
cf  convcyinj:  V^ijrant*  by  a  paG  is  borne  by  each  County 
tltrt,'urih'».hith  i!-.ey  ire  c«rr;cd :  And  no  ap^ffsl  lies 
as;ainft  a  Vugrar.i  P-if's,  fa  that  the  Faiifli  to  which  the 
Vagrant  it  conveyed  moll  be  at  the  expencc  of  finding, 
by  an  order  of  remfval,  the  Vagrani  back  a^ain  ;  or  to 
(u;b  p'sce  af,  on  ir.quiiy,  may  be  tSought  hts  l<-gal  fet- 
tlcmctir.  3  Bun.  y  tit.  t'&^rcntt  \.  :  And  fi'c  C»nfl*s 
Pi:!,  li.  7S1.  f-l  735,  that  a  perfcri.  not  in  a  lb:c  of 
Vagrancy  cannot  be  paflW,  even  wiih  his  own  confent. 

By  Ji^t.  2;  Gt-s.  z.  c.  56,  it  fhall  be  I.\rt'ful  for  any  t*o 
or  more  Jofnces,  in  cafe  any  perl'on  apprehended,  upon 
any  general  privy  fcarch,Of  by  virtue  of  any  ipecial  war- 
rant, ihall  be  cnarged  before  ihcm  with  being  a  Rogue 
and  Vagabond,  or  an  idle  and  difordctly  perfon,  or  with 
fufp'.cion  of  felony,  (although  no  dirccl  proof  be  then 
n-ade  thereof,)  to  examine  fuch  perfon  upon  02th,  not 
only  to  the  pariili  or  place  where  he  w^i  l.iil  legally  fci- 
ikd,  but  alfo  as  to  his  means  of  livelihood;  the  fubllance 
of  which  examination  fhall  be  put  into  writing,  and  be 
fubfcribed  l-y  the  perfcns  fo  examined,  and  the  laid  Juf- 
tace  (bail  Hkewife  fign  the  fsme,  ar.d  tranfmit  it  to  the 
next  SelEons  of  thc''Peace,  to  be  there  filed  and  kept  on 
record:  And  if  fuch  perfon  f>jlt  not  make  it  apj-car  10 
(dch  Jufticci,  that  he  has  a  lawful  way  of  getting  liis 
livelihood,  or  Ihill  not  procure  fomc  refponlible  houfc- 
kcepcr  to  appear  to  his  cbaraOer.  and  to  give  fecurity 
for  hit  appearance  before  fuch  Jurticcs,  at  fome  day  to 
be  fixed,  (if  the  fame  (hall  be  required.)  commit  fuch 
perfon  to  iome  prifon  or  houfcof  corrcttion,  for  any  time 
not  exceeding  fix  days;  and  in  the  mean  time  to  order 
the  Overfeers  of  the  Poor  where  fuch  perfon  fhall  be  ap- 
prehended, to  infer:  an  advetiifcmcnt  in  fome  public  pa- 
per, defcribing  fuch  fofpicious  perfon,  and  any  things 
tthich  fhall  be  found  upon  him,  and  which  he  (hall  be 
fu(pr£led  net  to  have  honeilly  come  by,  and  mentioning 
the  p'ace  lu  which  he  is  committed,  and  time  and  place 
when  and  where  fuch  perfon  is  to  be  again  brought  before 
them  to  be  re-examined  ;  and  if  no  accufaiioo  fhall  then 
be  laid  againft  him»  then  fuch  perfon  fhall  be  difchargcd. 

By 32  Cec.  3.  c  4;,  no  reward  (hall  be  paid  for 
apprehcncing  any  Ro^ue  or  Vagahond,  until  he  (hall 
have  been  puniihed  as  fuch.  ^  — Convifts  difcharged 
from  prifon.  and  perfons  acquitted  at  the  A(rifei,  ^S'c. 
may  be  conveyed  by  paflti.  ^  4. — Juftlces  may  order 
\'agranti  to  be  conveyed  by  Mailers  of  Houfes  of  Cor- 
rcflion.  ^  5  -  The  Scffions  Ihill  fix  the  rate  to  be  al- 
lowed for  piffing  Vagrants.  ^  6. 

A  common  Soldier,  billeted  in  a  did.int  panfh  from 
that  in  which  his  family  rcfidei,  is  not  a  Vagrant  within 
the  Jiat.  17  Cto  t.  c.  5,  as  a  perfon  who  has  run  away 
from  his  family,  although  he  is  able,  and  rcfol'c  to  main- 
laia  chcffl ;  and  they,  in  confe^ucncc  of  being  thus  absn- 


doncd.  become  chargeable  to  the  pariib-  Cttft^s  Bc^t.  i. 

J .  424  —  A  perfon  committtd  by  one  Jurtice  cf  ths 
Peace,  under  the  faid  tiatute,  7. )  Cinnot  be  bailed  by 
ar.other  Juftice.  for  fuch  commttms.it  ii  in  execution. 
IJ.ih.fiL  425;  34.1.  pl.^z(>. — Al.houghii  fettled  that 
an  appeal  does  not  lie  hja  taripj  againft  a  Vagrant  Paf?, 
yet  it  is  not  decided  that  it  %vtl|  not  lie  in  the  cale  of  a 
Fortiiner,  taken  in  an  aCl  of  Vagrancy,  znd  fent,  upon  a 
fklfe  tx  tmlnatioo.to  a  parith  towhicb  nc  docs  r.ot  Uelcng. 
Ceajl't  Bsit.  ii.  790.  //  757. 

VALET,  VALECT,  or  VADELF-T,  Vohitut  tel 
faUeiaJ]  Was  anciently  a  name  fpecially  d:;noting  ycur^ 
gentlemen,  though  of  great  d^fc^nt  or  quality ;  but  after- 
wards attributed  to  thofe  of  lo  ver  rat.lc,  and  nnw  a  fr r. 
vttor.or  gentleman  of  the  chambtr.  Can.i. ;  SfUca'j  Tif. 
I!m.:  Brtuk,  III.  3.  In  the  iccoonis  of  the  Inner  Tem- 
ple, It  is  ufed  for  a  bencher's  c^erk  or  fen  ant ;  and  ihs 
butlers  of  the  houfe  corruptly  call  them  \  arlets. 

VALENTIA,  The  value  or  price  of  any  thing. 
See  I'tiLt. 

VAl.fiSHERIA.  Signifies  the  proving  by  the  kindred 
of  the  dain,  one  on  the  father's  fide,  and  another  on  the 
fide  of  the  mother,  that  a  man  wis  a  K'tlji:''.art.  It  i^ 
mentioned  in  Jitu.  Wall:^,  is  Ed.  1,  e.  4.  Sec  En^Uitr., 

VALOR  MARITAGII.  Vnier  the  ancient  tenure*, 
while  an  infant  was  ia  tvard,  the  guardian  had  the  power 
of  tendering  him  or  her  a  fultable  m&ich,  witiiou:  cifp£- 
ragement  or  inequality  :  Which  if  the  infants  lefu^d, 
they  forfeited  the  valtucf  tit  maniagt  to  their  guardian; 
chat  is,  fo  much  as  a  Jury  would  aflef''.  or  ary  one  v.«uld 
hond  fJe  give  to  the  guardian  for  fuch  an  alliance  ;  Acd 
if  the  infant!  married  themfclres  without  the  ^usrdiaR*^ 
confent,  they  forfeited  double  the  value.  This  ivas  one 
of  the  grcatel\  hardfhipi  cf  cur  ancient  tenures. — B;;c 
the  tenures  being  taken  away,  hy  fa:,  la  Car.  j.  (.  a^, 
the  Latv  isabolilhed.  See  title T/T^r/.-  II.  ^. 

VALUABLE  CONSIDERATION;  See  liUe  Cm- 

VaLVASORS  ;  See  Fnvafcrs. 

VALUE,  raltaria^  Falar.]  Is  a  known  tt-ord ;  ard 
the  Value  of  thofe  things  as  to  which  ofFfncei  are  com- 
mitted, is  ufually  comprifed  in  indiAments  ;  which  feem.^ 
neceflary  in  rlrf/r  to  make  a  difference  from  larcer^t 
'  and  in  uefpafs  to  aggravate  tne  fault,  (Sc.  But  in  other 
cafes  a  diftinflion  has  been  made  between  \'alue  ard 
Price.  If  a  pIsintilT  declares  in  an  a^ion  of  trcfpafsfcr 
the  taking  away  of  live  cattle,  or  one  particular  thing, 
he  ought  to  fay  that  the  defendant  tock  ihem  away, 
prtiii  fo  much  ;  if  the  declaration  be  for  taking  of  things 
without  life,  it  mud  be  alleged  ad  vaJfrtiam,  fee  fo  that 
live  cattle  are  to  be  prized  at  fuch  a  Priced  as  the  owner 
of  them  did  elteem  thcoi  to  be  worth;  and  dciid  things 
to  be  reckoned  at  the  Va^ue  of  the  market  whicn  may  be 
certainly  known.  Of  coin,  not  current,  it  (hall  be /rmV; 
but  of  common  coin,  current,  it  iliall  be  neither  f^id 
j^reiii  nor  ad  valiK.'uim,  for  the  V-lue  and  Price  thereof 
IS  certain  :  The  difference  between  prtui  and  ad  i-alen- 
liam  may  proceed  frum  the  rule  in  the  regiftcr  of  writs, 
which  ihewa  it  to  be  according  to  the  ar.cient  forms  ufed 
in  the  Law.  {f'rft.  Symb.  par.  2;  2  Lil,  Mr.  629.  A 
jewel,  it  is  faid,  is  not  valuable  in  Law,  but  only  accoid- 
ing  to  the  Valuation  of  the  owner  of  it,  and  is  very 
uncertain :  But  there  fccms  to  be  a  certain  Value  for 
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dmmonJ.i  amcng  tlie  mrrchtint  j(:wellcrf,  according  to 
their  *<iglu  and  lullrc.  b  f .  H.-l.  z  i  Ctr.  B.R.  z  Ltl  628. 
A  man  c.innot  fay  that  another  otvc&  him  To  much,  uhen 
the  Vi!uc  of  the  thing  owing  is  at.ceruiu;  for  which 
rcjfon,  a^ioni  in  thcfc  cjfe%  arc  ;*Ivv;iyi  brought  in  t:ir 
dninttt  And  the  dri larjition  o4  vakniiatn,  Jcc.  I  Lutw. 
484.   Set  titles  PUeJit^ ;  Montyt  Sec. 

Vacvb  ok  Marriage;  (ct  f'aler  Marita^ii. 

Vang,  Sax.]  He  vanged  for  me  at  the  Vinl,  /.  e- 
flood  for  me  at  the  font.  B!oui(. 

VANNUS,  A  Vmc^  ymti  LtJix  ;  a  fin  to  Minnow 
com  with.  Ltt.  Di.-i. 

VANTARIUS.  Pr^furjir.}  Pii  ruatarhs  Rtgity  the 
K'ng*>  fore  footman.  Rat.  dtjinibus,  Itrm  hlith.  x  i. 

VARIANCE,  Varianiia,  from  the  Vr.  t^arier^  i.  c« 
Muren  ]  An  alteration  of  a  thing  formerly  laiit  in  a 
plc,i;  or  where  the  d-claration  in  a  caufe  dirTcrs  from  the 
vvrir.  or  from  the  deed  upon  which  it  ia  grounded,  iSc. 
2  Ltl.  Mr.  629.  If  there  is  a  Variance  between  the  de- 
claration and  the  writ,  it  ii  error ;  and  tlie  writ  lhail 
abate.  And  if  there  appear  to  be  a  materia)  Variance 
between  the  matter  pleaded  and  the  manner  of  the  plead* 
ing  it,  this  is  not  a  good  plea  ;  lor  the  manner  and  m^utcr 
of  pleading  ought  to  agree  in  fublUrce,  or  there  will  be 
DO  certainty  in  it.  Cio.  J>i:.  +7y;  2  Lil.  6jy. 

But  when  the  pleading  good  in  fublUnce,  a  fmall 
Variance  Ihill  not  hurt.  3  A/c.f  227.  If  the  record  of 
^'/^ Pni'S  agrees  witli  the  declaration  delivered,  a  Varia- 
tion from  the  iHTue  is  not  material,  z  Sira»^e  1131. 
Where  the  original  writ  varies  from  the  declaration,  it 
is  not  remedied  by  any  flatute  of  'Jto/aili.  5  Rtfi.  37. 
'I'hough  verdid  in  eje^ment  was  for  a  menuage  next  the 
meHuage  of  ^.  B.,  and  the  judgment  for  a  mcll'uage  next 
another  mefTuagc  in  the  occupaiton  of  A.  B  ,  this  is  no 
material  Variance,  but  is  amend.ible  by  the  Jiiit,  \bl3 
Ctir.  2.  f.  8  :  Raym.  }(;8  :  3  Sa/^.  36S,  The  original 
w  rit  in  C.  B.  concluded  a.i  tianinun  ^ol .  and  the  declara- 
tion was  aJ tiamjitim  \o':L  The  Jury  gave  1 2/.  damages; 
and  on  a  writ  of  error  brought,  this  Variance  was  .illign< 
cd  :  it  was  held  that  this  had  been  a  good  objc<^ion  in 
the  original  action;  bjt  it  is  not  fo  after  verdiA ;  not 
being  matter  in  point  of  judgment,  efpecially  as  the  Jury 
found  only  12A  damages;  but  if  the  verdi^  had  found 
more  damages  than  what  was  mentioned  in  the  writ, 
though  lefs  than  what  was  f;t  forth  in  the  declaration,  it 
had  l>een  ill,  becaufe  there  was  no  writ  to  warrant  fuch 
<]amages.  2  Cro.  629  :  I  Bulfl.  49. 

1  f  a  defendant  pleads  a  Variance  between  the  writ  and 
declaration,  he  is  to  crave  Oyer  of  the  writ  before  he 
ihall  have  any  advantage  of  the  Variancs,  becaufe  the 
writ  and  declaration  arc  not  opon  the  fame  roll ;  and 
therclorc,  if  the  defendant  plead  10  it  without  demanding 
Oyer,  on  demurrer,  judgment  may  be  for  him  10  anfwer 
over,  ISc.  2  SaUc.  65S.  If  in  the  imparlance- roll  the 
declaration  is  in  debt,  and  in  the  pica-roll  it  U  in  tref- 
pafs,  itiis  is  fuch  a  Variance,  that  if  the  plaintiiF  hath 
jadgment  it  ftiill  be  reverfed.  3  Bulji.  229. 

Jo  writ  of  error  in  the  Exchequer-chamber  to  remove 
a  record  out  of  B.  R.  of  a  certain  trtfp.ifi  the  hulband 
and  wife  hath  done,  the  record  certified  was  of  a  trcfpals- 
done  by  the  woman  alone;  and  for  this  Variance  the 
writ  was  abated,  and  the  record  judged  not  removed. 
StJ.  269:  3  Se/.i.  309. 

Vot.U. 


Ort  Variance  in  the  perfonj  or  number  of  acres,  bV. 
between  a  Fine  and  an  Itidrnture  to  lead  the  utes ;  if  Che 
party  avers,  there  w.ii  not  any  other  confideration,  or 
itcw  agreement,  but  (hat  the  Kmc  was  levied  according 
to  the  ufcs  and  intents  mcniionel  in  the  itiderturc,  it  li 
good.  5  Rrp.  25.  iiec  further,  titles  /4/i:<'iJxtnt  i  Jtaie- 
meaf ;  iircr;  Plra,l:ttg  \  Averment  \  i'trJiis,  &c. 

VASSAL,  yajftiliti  ]  In  our  ancient  cultoms  fignified 
a  I'cuant  or  Fcjctataryi  or  perfon  w^o  vowed  Adclity 
and  homsge  to  a  Lord,  on  account  of  fume  land,  C^r. 
held  of  him  in  fee  ;  alio  a  Hit'c  or  Urvant,  and  cfpccially 
a  donietlic  of  a  Prince.  Du  Can^t.  Va£alut  \\  faid  to  oc 
qm\J:  itt/trhr /e{iu$t  as  the  Vilfil  11  inlcncr  to  bis  maHcrt 
and  muil  Icrve  him  ;  and  yet  he  is  in  a  nuaner  hti  cora- 

!  panioo.  becaul'r  each  ot  them  is  obliged  to  the  other. 

I  Sktttt.  Sec  zCamm.  51 ;  and  chisDict  tiilt:  Trnurtt. 

^      VASSALAGh,    I  hc  Hate  of  a  VafTiI,  or  Icrvitude 

I  and  dependency  on  a  tuperior  Loid  :  Lif^t  fajh/u^e  be- 
longed only  to  th;  Kicg. 
VASShLbRlA,  Ttie  tec u re  or  holding  ofVaflals. 

I  Coivtii. 

I  V.ASTO,  A  writ  againft  teraots  for  term  of  life  or 
I  years,  committing  Wafte.  F.  N.  B  :  Rtg.  Orig.  72, 
,   ice  title  n'ajlt. 

VASrUM,  A  Wa.lc,  or  common  ly'ng  open  to  the 
cattle  of  all  tenants  who  have  a  right  ol  commoning. 
Parixh.  Afiii'j.  171. 

Vastum  PoResTx  vvi  Bo«ci^  That  part  of  a 
Forcft.  or  Wood,  wherein  the  trees  and  underwood  were 
fo  dedroyed,  that  it  lay  in  a  manner  walle  and  barren. 
■   Parach.  .-iHtif.  p.  3^  |. 

VAVASORS,  The  firft  nam;of  dignity,  next  beneath 
a  Peer,  was  anciently  thatof  I'idafHn,  ytct-tiomtnt^  Val- 
vafors,  or  Vavafors,  who  are  mentioned  by  our  ancient 
Lawyers,  as  vrW  maga^  di^nhaiit  :  and  Sir  Eihvard 
Ceif  fpeaks  highly  or  them.  Vet  they  arc  now  q-mc 
out  of  ufc  ;  and  our  legal  Antiquarians  are  not  agreed 
upon  even  their  original  or  ancient  olhcc.  1  Comm.  <.  1 2. 
p.  40J  :  Brail,  iib.  I.  r.  8  :  Spdm. 

VAVASORV.  favajhria.]  Tr.c  laods  that  a  Vava- 
for  held.  Brae!,  lib.  2. 

UBIQUITY  OF  THE  KING  ;  See  title  Ki«t  V.  j.- 

VEAL  MONEY,  Tne  Tenants  within  the  maour 
of  Bi-aJ/cr.i,  in  the  county  of  H'iltt,  pay  a  yearly  rent  by 
this  name  to  their  Lord;  in  iieu  of  Veal  paid  fornicily  to 
kind.  BJs^m's  Ttr. 

VECTIGAL  JUDICiARIUM.  Is  applied  to  money 
or  fines  paid  to  ttie  King,  to  dLfr;iy  the  charge  he  is  at 
in  maintaining  the  Courts  of  jufli(.e,  and  protection  of 
the  People.  3  Sail.  33. 

VEJOURS,  ytjirts,  from  the  Fr.  /Vi//-,  1.  e.  Cemere.^ 
Such  pcrfons  art:  fent  by  the  C'o'jrt,  to  take  a  view 
of  any  pl.ice  in  queilion.  for  the  better  decifiun  of  the 
right  thereto.  It  is  alfo  ufcd  for  tbofc  that  are  appointed 
to  view  an  offence.  OU  J^'at.  Br.  itz  :  Brad.  lib.  5. 
See  /'lei-j. 

VELTRAIA,  Mintjierium  S:  Veltraia  ]  The  offic« 
of  dog  leader,  or  a  courier.  Rh.  Pip.  5  Stefh. 

VELTil  ARIUS.  One  who  leads  greyhccindi ;  which 
dogs,  in  i^it  many,  arc  called  H'thtri  \  in  Italy »  Ftltrtt,  Sec. 
Bls.KHt*!  •Jenurtit  p.  9. 

VELUM  QL  ADRAGESIMALE,  A  veil  or  piece 
of  hangings,  drawn  before  the  .-\ttar  in  Lenit  as  a  token 
of  mourning  and  forrow.  Sy/7:i:,  £x:n.  ^mo  1217. 

5  K  VENARIA, 


VEN 


Venire-Fac. 


'  VENARf  A,  B-aib  which  arc  caught  in  the  *ood»  : 

bv  hurtit*g.  Le^.  Canur.  c.  lOS. 

'VEX.\TiO.  In  ihe  of  Clhrta  i/e  FiTi/fa,  Gg- 

nilics  Vc-jjU,  in  Fr.  Kit.'>-/it.  It  is  called  f'enai/en,  of 
the  raear.i  wiiercby  the  bcal!i  are  taken,  quonteuKtx  *'cw/i- 
r.enc  rii^matkrt  and  being  iuintcd  are  inofl  wholefomc  : 
And  they  arc  icracd  bc*{h  of  Vcoarj ,  bccaafe  they  are 
poticn  bv  hunting.  4  in/t.  316. 

VENDlTiONl  iiXPONAS.  A  judicial  Writ,  di- 
reilcd  to  the  Shcrift",  commanding  Iiim  to  fcfl  goods  «  bich 
he  hach  formerly  taken  into  his  hacdi,  for  ihr  Uti;<ying 
ajadgmcni  given  in  the  KtngN  Court.  R.-^  'Ja.iic.  33  ; 
Sim.  14.  Car.  2.  e  21.  If  the  Shcrift'oaM  ^Ficn  fa<:a} 
ukes  goods  in  execution,  and  returns  that  he  hath  fo 
done,  and  cannot  find  buyers;  or  if  he  dcfay  to  deliver 
them  to  the  party,  ISc  then  the  writ,  Vtnd-.tier.i  tx^cnatt 
fhail  iJfue  to  the  ShcritT,  reciting  the  former  writ  and  re- 
turn, and  commanding  the  bhcriff  to  malte  fa!c  of  the 
good*,  and  bting  in  the  money.  13  //.  7.  1  :  £*>^'' 363 
Jl  a  Skftr/Utoi  be  not  delivered  to  the  SherifF  till  he  hath 
in  part  octcuted  a  writ  of  execution,  he  may  artcnvaids 
be  authorifed  to  go  through  with  it  bv  a  VeHtliihni  exfs:un\ 
as  he  may  alfoin  the  like  cafe  after  a  writ  of  error.  Djtr 
98;  Cff.  EliZ.  597  :  I  RJi  Ahr.  894. 

If  goods  are  not  taken  to  the  value  of  the  whole,  the 
plaiaillT  may  have  a  t'^tnSitt^m  txpenoj  for  part,  and  a 
FUri  facias  for  the  refidue,  in  the  fame  writ.  Thtf,  Bu'v. 
30;.  And  it  fcem*  that  a  Vtndithni  exponas  may  be  di- 
rcfted  to  the  new  .SlierifF,  where  the  old  one  returns  that 
he  has  taken  gooJi,  which  remain  in  his  hands  for  want 
of  buyers,  z  Sound.  But  the  more  ufual  way  of 

proceeding  in  fuchcafc,  is  by  writ  of  DiJlringasXti  the  new 
bherift, commanding  him  to  diilrain  the  old  one,  til!  he  fell 
the  goods,  k^c.  Of  this  writ  there  are  two  forts  j  the 
lirt},  which  u  the  more  .nncient,  commands  the  Shcrifi',  to 
whom  it  is  directed,  to  dijlmin  tht  latt  SbcriJ't  fo  that  h; 
cxpofe  the  goods  to  falc,  and  caufc  the  monies  arifing 
therefrom  to  be  delivered  to  the  prcfcnt  Sheriff,  in  or- 
der that  fuch  ShcrilV  may  have  thofe  monies  in  Court  at 
the  return.  Gilh.  Ex.  zxi  34  HtK.  6.  36.  The  other 
writ,  which  M  the  molt  ufuat,  n  to  diilrain  the  tate  Sheriff 
to  fell  the  gcod5,  and  have  the  money  in  Court  himfelf. 
6  Mod.  299 :  Rajl.  164 :  The/.  Bifv.  90  :  Oj.  Biev.  45  ; 
2  LJ.  Raym.  IO74,  5:  i  Sci'Jt.  323. 

VENDITOR  REGIS,  TheKing*j  Salefman;  being 
the  pcrfon  who  e.tpofed  to  fale  goods  and  chattels  feized 
•r  diArained  to  .ini^vcr  any  debt  due  to  the  King  :  This 
cfTice  was  gran;cd  tjy  Kifig£/-.v.  I.  to  Philip  dt  Lardirer, 
in  the  county  of  Toix  ;  but  tht*  ofHcc  was  (cizcd  into  the 
Kliig'i  hands  for  the  abuTc  thereof;  Anxo  t  Ed.  i. 

VENDOR  AKD  N'ENDKE.  Vendor  is  the  perfon 
who  fells  any  thing,  &nd  Vendee  (be  pcrfun  to  whom  it  is 
fold.  Where  a  man  fells  a  thing  to  another,  it  is  im- 
plied that  the  Vendor  fhall  make  a0urance  by  bill  of  fale 
to  the  Vendee,  but  not  unlcfs  it  be  demanded  ; Fincb^ 
Chancellor,  a  Chan,  Cajcs  5.  See  21  yin.  Mr.  title 
ftKdor  aed  VtHdie, 

VENEI.LA,  A  narrow  or  flrait  way.  Afow*^.  i.  408. 

VEN  I  A,   A  knectini;  or  low  proflralion  on  the 
ground,  bv  ptriierts.  fVnl/tn^,  ig6. 

VENIRE  FACIAS,  A  writ  judicial  awarded  10  the 
Shcritf  to  caufc  a  Jury  in  the  neighbourhood  to  appear, 
whcrt  a  caufi;  is  brought  to  ifTue,  to  try  the  fame.  Old 
Nat,  Sr.  *S7'       ^'^"^  ^'"'J' 


Formerly,  many  queAtoos  arofe  conceding  t^•e  place, 
or  places,  from  whence  a  Jury  ihoutd  zon\(,FfJt  zLsH.Ji. 
633,  656  ;  Cro.  Eliz.  i6o  :  3  6'^.  381 :  /V/v.  104:  Aleor 
357.  414:  5  Re/.  36  :  LuJiv.  ai  ;.  But  itow,  by Jiat  4Ci  j 
.■ima.  c.  lb,  a  yiairt  Fanas  may  be  from  the  body  of  ctie 
county,  iji.  In  an  inforrraiicn  igainil  a  county  for  not 
repairing  a  bridge*  it  was  held,  th^t  tne  .'\itori.e,>-Gene'- 
ral  might  take  a  yemrc  to  any  adjacent  county  ;  and  that 
it  might  be  de  terfzrt  of  the  whole,  or  de  'viaaete  of  fomc 
particular  place  tiierrin  ne>'i  adjoining.  3  SelJt. 

One  fcnire  Fa::a:  is  fjScicni  to  try  fcvcral  iffues,  bc- 
tH'cen  chr:  fame  panics,  and  in  the  fame  county,  z  Cri>, 
$50.  Wlicre  an  aftion  w^s  brought  agaiiift  two,  thejr 
both  joined  ifi'ue.  uai  one  died ;  and  after  the  y^enirt 
Facias  WAS  awarded  to  try  the  IfTjr  bet<veen  both,  which 
was  done;  and  held  to  be  no  ei.-or,  bccauf.:  one  of  the 
delendiinti  was  living.  Cro.  Car.  308,  Sec  title  Amtad^ 
tneat.  If  a  yinirt  Farias  is  returned  by  the  Coroner  for 
defeA  of  the  bncrifi',  i^c.  when  it  ouglit  to  be  returned 
by  the  Shcrif}',  the  trial  is  wrong,  and  not  remedied  by 
any  flatutc  of  Jeofails.  5  Rtp.  %6.  In  all  cafes,  where 
there  is  to  be  a  Special  Jury,  the  ytHirt  mull  be  fpc- 
ciali  If  the  matter  to  be  tried  he  within  divers  places,, 
and  one  and  the  lame  county,  the  fimre  Fatias  ihall  be 
general ;  and  it  in  feveral  counties,  it  lhall  be  fpecial. 
2  Liil-  Ahr.  635. 

1  f  a  natter  of  Law  be  depending  in  Court,  cr  if  there 
bejudgment  by  default  aj  to  part,  and  an  ifTue  alfo Joined 
as  to  other  part,  there  ii  to  be  a  fpecial  Venire  av^arded, 
torn  ad  triandidtn  exiium,  quam  ad  inqiurmdum  de  dampnis, 
$£C.  as  nx-iU  t9  try  the  ijjhet  as  to  iK^itire  cf  the  datnagtj^ 
both  upon  the  ifi'ue  and  the  matter  put  in  judgmcncof 
the  Court.  2  Litl.  Abr.  636. 

At  a  trial  at  l^ft  Priusy  the  plaintifT  changed  the 
ytnirt  Facial  and  paneh,  and  had  a  Jury  the  defendant 
knew  not  of ;  and  ruled,  that  the  defendant  cannot  be 
aided,  if  the  £rft  Venirt  was  not  filed  :  And  a  diiTerencc 
was  taken  when  the  lirll  Ftni'-t  was  not  filed,  that  he 
cannot  be  aided,  bccaufe  he  may  rcfort  to  the  Sheriff, 
and  have  a  view  of  the  panel,  to  be  prepared  for  bis  chal- 
lenges ;  but  if  the  firll  /  Vn;r/  was  filed,  then  the  defend- 
ant fhall  have  a  new  trial.  Raym.  79. 

A  Ftnirt  Facias  after  filed,  cannot  be  altered  without 
confent  of  parties  :  Though  where  a  verdict  in  a  caafe 
is  imperfeii,  fo  that  judgment  cannot  be  given  upon  it, 
there  fhall  be  a  new  ynrire  Faeiat  to  try  the  caule,  and- 
find  a  new  vcrdtfl.  2  till.  634,  63;.  y/aireu  now  little 
more  than  form,  unlefs  in  cafe  of  a  trial  at  bar. 

yenire  Faciaj,  is  the  common  proccfs  upon  any  Pre- 
fentmcnt ;  being  in  nature  cf  a  funimoni  for  the  party  to 
appear  ;  and  is  a  proper  proccfs  to  be  5rlt  awarded  on 
an  indi^ment  for  any  crime,  under  the  degree  cf  Trca- 
fon.  Felony,  or  Maihem,  except  in  fuch  cafes  wherein 
other  proccfs  is  directed  by  fiatute.  Sec  title  Prcte/i  II, 
The  yenire  Facias  ad  reffondendum  may  be  without  a  day 
certain,  bccaufe  by  an  appearance  the  fault  in  this  pro* 
cefs  is  cured  ;  but  a  yenire  Facias  adiriand.  exltum  mull 
be  returnable  on  a  day  certain,  ^r.  3  Saik.  t;:. 

Venire  "F aqia9  tat  Mair^nasi  ;)ee  this  Dictionary, 
title  yentre  Jn/ptciendt, 

Ve  N  I  RE  Facial,  deNovo  ;  The  ancient  proceeding 
of  the  Common  Law,  to  fend  a  caufe  to  a  AVw  Trid : 
.'^nd  this  proceeding  is  Jlill  prcfcrved  in  certain  cafca. 
New  Trials  arc  gcncraJly  granted  where  a  General 

Vcrdift 


V  E  N 


Ver-!i.^  is  foonJ  ;  ft  Ftnire  Faa^  dt  Nevi,  upon  a  Special 
Vcniiit.  Bot  the  moft  material  Uitfcrence  bet\*een  ibcm 
ij  *hir,  that  a  FemrtFadat S'ovo  inuil  be  granted  ufron 
in.U'Cr  appca-ing  upon  the  record;  while  a  NcwTrial 
may  be  granted  upon  things  out  of  ic,  if  the  record  be 
never  fa  right :  A  Vtmn  de  AWo  therefore  \i  granted. 
If  it  appcara  upon  the  face  of  the  record,  ih.«  tbc 
Vcrdift  i>  fti  imperfcfl  th^t  no  judgmsKt  can  be  yiivcn 
upon  it.  ad,  Whrr  r.  ,  •  that  the  jory  ought  to 
have  found  fatH;  y.w  what  they  do.  See 

I  Wiif.  55  ;  .ir.l  .  ,  :ure  Tvial 

The  to!!-  »  in  which  a  Z''- 

nirt  de  Nc ;  :he  Jury  are  im- 

p.'operW  ch  I,  .,  y         .  .iMiwin  returning 

them. —  idly.  Where  they  have  improperly  ccaduitcd 
tncmfclves. — jdlVi  Where  ih-y  fjvc  ^.'s^ra/  dimif^ef, 
upon  a  decl3r?.iion  cond,  ■        ■  '     ■  i      .  ' 

aftcrwarJ^  appear?  thai  ■- 

— 4th!y,  Where  li.e  Vtv..  _  . 

u  iinperfcft,  by  fi.'afbnoi'  loinc  anibigu;;/  i.r  utitrori.nn.j; 
O-  by  finding  .Ids  th.-in  the  whole  mrtttcr  put  in  iiT'c  ;  or 
by  not  afltfling  d*mag.'$.  TidJ'i  Fra:2.  K.  D.  \  and  the 
authorities  there  cited. 

By  J}ai.  y  dZiy.  3.  c.  32.  4  I,  if  the  plaiotifF,  after 
ifluing  jury  procffi,  do?s  not  proceed  to  trial  at  the  firit 
Aiiires,  he  may  fne  a  ffnire  df  Xo-je :  but  if  the  Jury 
be  difcharged  at  the  AfTifn  in  order  to  have  a  vic-v, 
there  ii  no  need  of  a  Ftnire  de  Asi/3.  Ca/^.  z^tt. 

A  Fenire  de  Novo  may  be  granted  by  u  Court  of  Error; 
or  after  a  Demurrer  to  Evidence ;  or  Bi!I  of  Exceptions. 
Tidd'i  PrniL 

ViiNlT-'VRE,  The  Book  of  EccUfmfticui;  fo  called 

bccaufeof  the  Fenite  ixul:tit:us  DeKino,  'Jubilalt  De»,  A:c. 
written  in  the  Hymn-book  or  Pfalter  as  it  is  appointed 
10  be  fungt(^<-.  It  often  occurs  in  the  hidory  of  our 
Bna'ijh  Synods  1  and  is  called  Vtnitartum,  Mm,  jfng* 
iii.  431. 

ViiNTER,  La/)  Literally  tfje  ItUj ;  it  l»  ufcd  in 
Law  to  diAingutlh  the  iflue.  where  a  man  hath  children 
by  leveral  wives ;  ( faid  to  be  by  a  lirft  or  fccond  Fe»ur.) 
How  they  fhall  take  in  defcentit  of  lands ;  See  tit.  Dcfient. 

VENTRE  INSPICIENDO,  A  writ  to  fearch  a 
Woman  who  f:iith  (he  is  with  Child,  and  thereby  with- 
holdcth  lands  from  the  next  heir;  The  Trial  whereof  is 
by  a  Jury  of  Women.  Reg.  Or:g.  227. 

Whcic  a  Widow  is  fuipe^lcd  to  feign  herfelf  with 
Child,  in  order  to  produce  a  Suppofititious  Meir  to  the 
cftate,  the  Hc^r  prefumptive  may  have  this  Writ  to  ex- 
amine whether  flie  be  with  Child  or  not;  and  i(  Ihc  be, 
to  keep  her  under  proper  reilraint  til]  delivered:  But  if 
the  Widow  be,  upon  examination,  found  net  pregnant, 
the  prefump'ivc  heir  fball  be  admit'.cd  to  the  inheritance, 
though  ll.ibic  to  lofe  it  again  on  the  birth  of  a  Child 
within  forty  weeks  from  the  death  of  a  hulband.  1  Ccmm, 
t.  16.  See  li'Ic  Bii/iard. 

S^c  further  on  the  writ  De  Finfre  I'lfpidendo,  Aifiougb^s 
Cafif  Me/el.  391 ;  and  2  P.  ff^m.  ^91.  S,C.  ;  in  which 
Ktrtg,  C.  on  petition,  granted  the  writ,  though  the  pcr- 
fons  applying  were  cnly  Tenants  in  'I'ail.  And  this 
writ  is  now  granted,  rot  only  to  an  Heir  at  Liw,  but  to  a 
Devifett  whether  for  Life,  or  in  T*il,  or  in  Fee;  and 
whether  his  intcreft  is  immct'iite  or  contingent.  £x 
parte  Bateman,  at  the  Rolls,  i6th  Dee,  1784. :  Ex  parte 
BtHtit,  at  the  Rolls,  zotb  Da,  1786  ;  £x  parte  MrffUf/i, 


j»  e.iMc.  Tria.T.  1791.  See  4  Bre  C.  R,  90.  Id  ^f0fe!y» 
Ri-port  0/  Jf/rau^i>*s  Cafe,  a  cafe  of  Pcrional  Eftate  is 
cited,  in  which  the  thin  Mailer  of  the  Rolls,  in  confor- 
mity to  the  re^fun  of  the  Common  Law,  dire^ed  that 
the  Maftcr  (liouij  appoint  lAO  Matrons  to  intp:!l  a 
Woman.  See  1  g,  A.  3  ;  wiicfc  the  ncccflity  of 
an  Ait  of  Parliament  to  tcf^ulate  the  pioccedings  on 
thi?  wric  is  fu^prdcH.   See  al(u  this  Diaionarv,  title 

i  Surrey,  brother  of  A  Jam  de  AU^ 
.claimed  hi^  brother's  cttite  ;  But 
'  i.\\t  faid  JjaM.  pleid'd  (he  was  with 
.[K>n  the  (aid  Thsmat  obtatccd  the  writ 
i  ■  .        dircfled  to  the  Sheriff— ^e*/ fl^w/- 

tij  ucttui  Jij\rt}u  it  hgAlibat  milinbu],  et  di/cftiis  et  Uga- 
itbn:  r.tuha  :hsi  de  omitn'ti  r.to,  in  pripria  per^na  aeteJai 

..'»  per 
i  -  /a.  lat 

J^''  J-a'**^        a  Ji^iiii  daii^m  .•iL.iUuait  jJj:tiutr:tJ  Mflrtt 
apui  WcCm  \^e. 

In  BajUr  Trrm,  39  KU-z.  this  ^rit  wat  feed  ool  of  the 
Chancery  into  C  H.  at  the  profecmion  of  Perdval 
tFilhvihf'jt  wlio  bad  married  the  el 'en  of  the  five 
daught.Ta  of  Sir  Frantn  11'  died  without 

any  fon,  liui  left  a  w:*f  r.a'i  -it  the  time 

of  his  death  prctend'.'d  heiLj.  ..  :  .  Child  by  Sir 

Sranc/r;  which,  if  it  were  a  l^^n,  X>i  the  live  fillers  woold 
thereby  lofe  the  inheritance  dc:cended  umo  iheoi  ;  which 
writ  was  directed  to  the  Sherilfv  ai  Lc  -.Jan,  and  they  were 
conimanded  tu  caule  the  (jid  to  be \icweJ  bj 

twelve  iCuights,  and  fcarchcd  by  twelve  Women,  in  the 
prefencc  of  the  twelve  Knights,  et  aj ira3andum  per!,h.-rM 
et  ad  Fentrtm  infpte:tndumf  whether  Ihe  were  with  Child, 
and  to  certify  the  fame  to  the  Court  of  Common  Pieas ;  ^ 
and  if  (he  were  with  Child,  to  certify  for  how  long  in 
their  judgments,  et  quando  Jit  paritura;  upon  which  the 
Shcriir^  accordingly  caufcd  h;.-r  to  be  fearched,  and  re- 
turned that  (be  was  twenty  weeks  gone  mth  Child,  and 
that  within  twenty  weeks  more /mu  panmra  :  'I'hereupon 
another  writ  ifTucd  out  of  C.  B.  requiring  the  Sheriffs 
fafcly  to  keep  her  in  fuch  a  houfc,  and  that  the  doorv 
(hould  be  well  guarded  ;  and  that  every  day  they  lliou'd 
caiife  her  to  be  viewed  by  fo.iie  of  the  women  named  in 
the  writ;  and  when  fhe  Oiuuld  be  delivered,  that  fome  of 
them  fbnuld  be  with  her  to  view  her  birth,  whether  it 
be  male  or  female,  to  the  intent  that  theic  I'nould  be  no 
falfity  :  And  upon  this  writ  the  Sheriff*  returned.  That 
they  had  caufed  her  accordingly  10  be  kept  and  viewed^ 
and  that  fuch  a  day  flic  was  delivered  of  a  Daughter. 
Cro.  B/iTi.  566. 

The  Shcrifls  of  Lcndsn^  with  a  Jury  of  Women, 
whereof  two  were  Midwivcs,  came  to  the  Lady's  houfe, 
and  into  her  chamber,  and  fcnt  to  her  the  women,  fwarn 
by  the  Shcrifi'i  before,  to  fearch,  try,  and  fpcik  the  truth 
whether  (he  was  with  Child  or  not.  The  men  all  wcni 
out,  and  the  women  fearchcd  the  Lady,  and  gave  their 
verdiA  that  (he  was  niih  Child ;  whereupon  the  Sheri^s 
returned  the  writ  accordingly.  Mcyrt  523.  //.  691. 

In  ilic  22d  year  of  King  yair.es  L,  the  Widow  of  ono 
Dvneein6  married  within  a  week  after  the  death  of  her 
6r(l  huiband  :  and  his  co^iftn  nr.d  heir  brought  the  writ 
Fentre  In/pitittrJo  dirrftfid  to  the  Sheriff  of  L.  who  ir- 

(urned  that  he  had  cauTed  her  to  be  fearched  by.  fuoli 
f  K.  2  Matron:, 
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Matrons,  who  foord  her  with  Child.  //  jocj /eriiura  fuit  \ 
uichin  ti:cb  a  ttioe  ;  ar^d  thereon  it  »3S  prayed,  lhat  the  I 
Shctilr  might  ukc  h^r  inio  his  culioily, -nd  keep  her  t 
till  Ihe  wardelitfcred ;  hot  bccaate  the  ou^ht  to  live  with  i 
her  hutb;iod,  they  would  not  take  h:r  from  him  ;  but  he  I 
was  ordered  to  coicr  into  a  recognii^ance  cot  to  remove 
her  from  his  dvveUtng.bour*:,  2iid  a  urit  waa  a^varded  to  | 
the  Shcriii  to  c^ul'e  her  to  bv-  infpcctcd  every  day  by  two  i 
of  the  woaien  which  hr  had  returned  had  j'carched  hcr» 
and  ihAC  three  of  them  Ihould  be  prelcut  at  her  delivery, 
tftf.  Crt  Jac.  685. 

V  E  N  U  E, 

ViciKETUM.  Or  VisNETv\i.]  A  Neighbcurlrig 
PlacCi  UiUi  ^uetH  z'n-ini  tahitan:  The  place  from  whence 
a  Juiy  are  10  come  (or  Trial  01  Caufes.  F.  N.  B.  115. 

The  want  of  a  Venue  it  ooly  curable  by  fuch  a  plea 
as  admits  the  h<\.  Tor  the  tiiil  whereof  it  was  required 
10  lay  a  \'enue.  ;  Saik.  3S1. 

W'hsrc  the  AfUon  c  juid  only  have  arifco  in  a  particular 
county,  it  is  iVia/,  and  the  Vccuc  (by  original)  mull  be 
Utd  in  that  county  ;  for  if  it  be  laid  eltewhere,  the  dc  1 
fendant  may  demur  to  the  Dcc^ar^iion,  or  the  plaintifTi  j 
on  the  General  J0u(:.  will  be  nonl'uite d  at  ih;  Trial.  Uut 
where  ihe  Acliou  might  have  arifca  in  any  county,  it  ' 
\i  irf.a^itc.-j,  aad  the  ptaintiiT  may,  in  general,  by  the  I 
V  enue  wherever  he  pleafes  ;  fubjcCl  to  its  being  chang- 
ed by  the  Cotirt^ifnot  laid  in  the  very  couoty  where  the 
A^ion  arofe.  Thus,  in  an  Afiion  upon  a  Lfafe  for 
Rtni,  if  f.  founded  on  the  privity  of  cftate,  as  in  Debt 
by  the  AiBgocc  or  Devti'ee  0/  the  LtGbr  againlt  the 
Lf (Tec  ;  or  by  the  JLtlfor,  01  his  prifonal  Rcprefeni- 
atives  againd  the  Ailier  ee  of  the  LeHee  %  or  agaioil 
the  liAccu'.or  of  the  LelTsc,  ia  the  debet  and  /.lv.v;</;  or 
in  Covenant,  by  the  Grantee  of  the  Kcverfion  agaioil 
the  Afitgnec  cf  the  Leiltc  ;  the  Adion  is  Ic^calt  and  the 
Venue  Binll  be  Iiid  in  the  ccunty  where  the  eHste  lies. 
Eu:  in  iin  Action  upo«  a  Lcafe  for  Rem,  £;V.  found- 
ed on  the  privity  uf  cuncia£l ;  a&  in  Debt  by  the 
LeiTur  againll  thr  LciTee,  or  his  Executor  in  the  ..'itine: 
only  ;  or  in  Covcaam,  by  the  LclTjr  or  Grantee  of  the 
RcvcrfiOn  againll  the  Leiree,  the  Aftion  U  irai.Jucrj',  and 
the  Venue  mav  be  laid  in  any  county,  at  the  opiiou  of 
the  pUintitr.  Praii.  K.  B. 

I'hcrc  are,  bowcrer,  fbinc  A^ons  of  a  tranjlterj  na- 
ture, wherein  the  Venue  mull  be  laid  in  the  cocnty 
tkhere  the  facts  which  arc  the  giound  of  the  A&tonwere 
committed,  and  net  cllewhctc-  Such  are  all  A<^ioiu 
upon  Penal  Statures,  Jiiir.  21  yac.  1.  4.  §  2. 
A^tion»  upon  the  Cafe-,  or  'i'refpau,  again!!  Juftices  of 
Peace,  Mayors,  cr  £ai  tits,  of  Cities  or  l  owos-Corpo* 
rate,  Head-boroughi,  Portrcves,  Conllablcs,  Tithiog- 
men.  Churchwardens,  iSc.  or  other  perlons  acting  in 
their  aid  atul  aiFiliance,  rr  by  their  command,  for  any 
thing  done  in  their  o£icial  capacity.  $:ai,  21  Jac.  1. 
e.  II.  ^  5.  A^ons  againll  any  perfon  or  perfuns,  for 
.tny  thing  done  by  an  Ofiiceror  Olficeriofthc  Excifeor 
C'jltoms,  or  ethers  aAing  in  his  or  their  aid,  in  execu- 
tion or  by  realbo  of  his  or  their  clhcc.  Sec J-ms.  icGeo.  3. 
t.  70.  §  5+  :  24  GV#.  3.  2.  c.  47.  ^  35.  la  ihefc 
A^ion^,  the  Venue  moft  be  laid  in  the  coucty  where  the 
fafts  were  committed,  and  not  elfewhece.  On  the  other 
hand,  the  \  cnuc  in  a  traujitc-rj  Aflisn  is,  in  fome  cafes, 
alto^ethier  optional  in  the  plaibtiB  ;  ai  where  ihe  Action 


arifes  in  /'V^/,  or  beyond  the  Sea,  is  brought  upon  % 
Bond  .or  other  Specialty,  PromilTory  Note,  or  biil  of 
Exchange;  for  Scandui-Mn  MagKatumy  or  a  Libel  dif- 
pcif=d  ttiroughout  ihc  kingdom;  aga.inll  a  Carrier  t>r 
Lighterman;  for  an  Lfcape  crFalfe  Return;  and,  in  fborr, 
wherever  the  caufc  of  action  is  not  wholly  and  neceflariiv 
confined  to  a  fitigle  count).  In  thefe  cafes,  the  Venue 
cannot  be  changed  by  the  Court,  but  upon  a  fpccial 
ground.  TtdXt  PrcQ.  K.  Ji,  and  the  Authorities  there 
cited. 

1  he  Venue  by  Bill  is  local  or  tranfitory,  as  by  Ort- 
girU.  In  Ucttl  iHflions,  it  mull  be  iaid  ui  the  county 
where  the  caule  of  adiGo  arofe  ;  in  trarjltory  Adions, 
it  may  be  laid  in  a.^y  county.  The  county  m  tnc  margin 
will  help,  but  not  hurt,  llerce,  if  there  be  no  Venue 
laid  in  the  body  cf  the  DecUiatton,  reference  muil  be 
had  :o  the  margin  ;  but  where  a  proper  Venue  is  laid  ic 
the  body,  the  woid  in  the  margin  will  not  vitiate  it. 
TiiU'sPra::.  K.  B.  :  3  Tirm  R,^.  3S7. 

'1  he  Law  baving  fettled  the  diflindion  between  local 
and  irohjiury  .Awtiooi,  it  rcem;  that,  towards  the  reign 
of  RiihwJ  11.  this  dillindion  was  but  little  attended  to  ; 
for  alitigicjs  phictin  would  frequently  lay  his  Adisn  in 
a  foreign  county,  at  a  great  duUnce  from  where  the 
caufe  of  it  arofe,  acd  by  thatraeans  c^lige  the  defendant 
to  come  with  his  witnelTcs  into  that  county.  To  remedy 
which,  i:  ivas  ordained  by  Jlai.  6  R.  z.  c.  2.  "  To  the 
intent  that  writs  of  Debt  and  Acconipt,  and  all  other 
fuch  Avlions,  be  from  henceforth  taken  in  their  cuuntie.*, 
and  dircded  to  the  Shen^s  of  the  ccunties  where  the 
contracls  of  the  fame  A^icn  did  arife ;  that  if  from 
heeceforth,  in  Pleas  upon  the  fame  Writs,  it  fhiil  be 
declared,  that  the  contract  thereof  was  made*in  another 
county  than  is  contjii.ed  in  the  original  Writ,  that  then 
inconUQcndy  the  fame  Writ  fhall  be  utterly  abated." 
The  defign  of  this  llatute  was  to  compel  the  fulng  out 
of  all  Writs  arifing  upon  contra^,  in  the  very  couoty 
where  the  contract  was  made;  agreeably  to  a  La^  of 
I,  31  :  C:,&.  C.  P.  ii9,  ij.  But  as  the  Hatuie 
ccly  prefcribej,  that  the  Count  ihall  agree  wi'.h  the  Writ 
in  the  place  where  the  contrsd  was  made,  it  did  not 
cilc^uaily  prevent  the  mifchief  :  .And  therefore  the  JJat. 
\H  j^.  c.  jS,  dire^cd  all  Attornies  to  b;  fworn,  that 
they  will  make  no  fuit  in  a  foreign  county  ;  and  there 
is  an  old  Rule  of  Court,  which  makes  it  highly  penal 
for  Attornies  to  traiigrcfs  ihij  llatute.  R.  Mich.  1654. 

Soon  af--r  the  llatute  of  Huiry  IV.  a  practice  began 
of  pleading,  in  abatement  of  the  Writ,  the  impropncty 
of  its  Vcruc,  even  before  the  plaintiff  had  declared.  At 
firil,  in  the  reign  of  He'iry  V.  they  examined  the  plaln- 
tiS',  upon  L'3ih,  as  to  the  truth  cf  hi>  \'enue.  But,  (oon 
alter,  they  began  to  aMow  the  d^rendant  to  traverfe  the 
Venoe,  and  to  try  the  travcric  by  the  Country.  Tliis 
pradlicc  being  fubjeft  to  much  delay,  the  {udges  intro- 
duced the  prcfent  method  of  Ceae^isg  the  Venue  upsit 
mcfhitt  on  the  equity  of  the  above  Jlatutes  ;  which* 
Ld.  Hslt  fays,  began  in  the  time  of  "JamaX.  z  Safi.  670. 
The  forms  of  the  rule  and  afndavit  .ire  alfo  llated  by 
Srj/fit  as  eltablifhed  in  23  Car.  1.  Stj.  P.  R.  631. 
(cd.  1707,) 

It  is  now  fettled  that,  in  tr*t»Jiiiiy  A9ior.s,  the  Venoc 
may  be  changed  upon  moti3a,  either  by  the  plaintiff' 
or  defendant.  The  plaintiff*  fliall  not  dire£lly  alter  his 
Venue  after  the  Efibign  Pay  of  the  next  Term  after 

appearance ; 
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appearance ;  though  he  woolJ  pay  coft*,  or  give  an  Im- 
p»rl.mcc.  Yd  he  may  in  ctfed  do  it,  by  moving  to 
amend;  and  ihn  after  the  dcfend.inc  has  changed  the 
Venue,  or  pleaded,  and  even  after  tAO  Tctmi  have 
clapfcd  from  the  delivery  of  the  Declaration.  TiJd'j 
P,a:l.  K.  li. 

The  defendant  U,  in  general,  al!owcd  to  change  the 
\'cnuc  in  all  tranfsstry  Attioni,  ariling  in  a  cour.ty  dif- 
ferent from  that  where  the  phintifF  has  laid  \{\  and  j 
he  may  even  change  it  frqm  LerJon  to  hUtUlf/tx,  or  I 
mice  vtr/a.    Uut  ihi:  Venue  cannot  be  changed  in  local 
Acltooj.    And,  in  tranfitory  Aflions,  where  mitfrial  j 
evidence  aritci  in  two  counties,  the  Venue  may  be  laid 
in  cither.  R.  M.  xodo.  x.  rtg.  2.  (c).    And  if  ii  be 
laid  in  a  third  county*  the  CojK  will  not  change  it ;  for 
the  plaintiff'  in  fich  cafe  cannot  make  the  ncccflary  af- 
fidavii,  that  the  caufc  of  action  aiofe  in  a  parcicular 
county,  and  not  elfcwiiere.   i  tf-'i!/.  178.    In  order  (o 
change  the  Venue,  therefore,  it  is  indif'penfably  neccflary  | 
thit  the  caufc  of  action  (houM  be  wholly  confined  to  a  I 
finglc  county  ;  and  therefore,  whcie  that  ii  not  the  \ 
cafe,  the  Coutt  will  no:  change  it.    Thu^,  in  an  Aflion 
of  Debt  on  Bsnd  or  other  Specialty*  the  Court  will  net  I 
change  the  Venue,  uiilet's  fome  fpccial  ground  be  laid  ;  \ 
{or  ilel'iium      ccnirailus  fuiit  nullius  /at  ;  and  Bondi  and  | 
ocher  b'peciuUics  are  6ona  nita&i/ta,  wherever  they  hap- 
pen to  be.     la  analogy  to  which,  it  is  now  holden, 
agreeably  to  the  pradice  of  the  Court  of  Common  Pleas, 
thjt  tlic  Venue  cannot  be  changed  in  an  Adiun  upon  J 
a  t'romilVory  Note  or  Bill  of  Exchange  ;  though  this 
has  been  doubted  ;  but  the  Venue  may  lUlI  be  changed 
in  an  Aflion  upon  a  Policy  of  infurance,  not  being  by  I 
deed;  or  in  any  other  atftion,  the  right  of  uhich  is  \ 
founded  upon  fimpie  contract.  'Tidii't  Prad.  K,  B.  1 

in  an  rtClion  Icr  Scamialian  Magrmii:m,  the  Court 
will  nerer  chmge  the  Venue ;  bec^ulc  a  bcindal  railed  j 
of  a  peer  of  the  Kenltn  i»  ne  t  confined  to  any  particular 
county*  but  rcHccti  on  him  through  the  whole  kingdom; 
and  he  i*  ;t  pcrfon  of  fo  great  notoriety,  that  there  it  no 
nccelltty  for  obliging  hitn  to  try  hii  caufc  in  the  neigh, 
bourliood  ;  though  this  wat  denied  in  the  cafe  of  Lord  | 
!itt  :.!ivnb  V.  Milier.    £o  in  an  Adion  for  a  Libel,  pub-  t 
Ii;hcd  in  a  nc-vs-paper  in  one  coiinty,  and  circulated  in  ' 
other  couniics,  or  contained  in  a  let;cr  written  by  the  { 
defendant  in  one  county,  and  di:eded  into  anothrr,  the  ' 
Court  will  not  change  tne  Venue;  b^Ciuie  the  defendant 
cannot  make  the  oimmon  affidavit,  tliat  the  caufe  of 
adion  aro(e  in  a  lingle  county,   and  ror  cltcwhcrc  : 
And,  for  a  fimihr  rtjfon,  the  Venue  cinr.ot  be  chingcd  [ 
in  an  Adion  againtl  a  Carrier  or  Lightrrmin,  or  lor  an 
Efcapc,  or  F.i,le  Rciurn.  TuU.    But  in  an  Adion  for  a 
Libel,  the  Court  will  change  the  Venue  into  a  county 
in  which  it  was  both  written  and  publilhed.    And  the  ] 
ditlindion  feims  to  be,  be'.ween  a  Libel  which  is  dif-  * 
pcrfcd  through  fcveral  counties,  and  a  Letter  which  is  ' 
written  iit  one  county,  and  opened  in  another  ;  on  the  , 
foriaer  the  Venue  cannot  be  changed,  on  the  latter  it 
may.  See  3  /V/w  Rtp.  506,652. 

Though  the  Court  in  general  will  not  change  the  ' 
Venue,  wlurc  it  is  laid  in  the  proper  county,  yet  they  I 
will  change  it,  even  then,  upon  a  fpecial  ground.  Thus,  1 
in  Debt  on  Bond,  where  the  Venue  was  laid  in  Londca, 
and  ihc  plaintilT's  and  dtfendaoi's  wiinellics  lived  in  i 


Lineelnjhire,  the  Court  changed  u  into  the  latter  count/. 
I  Ttrtn  Rtp.  ;8i  ;  but  fee  782  :  1  y'ilj.  162.  And, 
on  the  otAer  band,  though  the  Court  will  to  general 
change  the  Venue,  where  it  is  not  laid  in  the  proper 
county,  )*ct  if  an  impartial  or  faiitfadory  Trial  cannot 
be  had  there,  they  will  not  change  it ;  at  in  an  Adion 
for  words  fpokea  cf  a  Jullicc  of  the  Peace,  by  a 
Candidace>  upon  the  buUmgs,  at  a  county  ciedion. 
C»ivp,  J 10. 

So,  where  the  Venue  is  not  laid  in  the  proper  counry» 
the  privilege  of  the  phiniilf  will,  in  fome  ciifcs,  prevent 
the  Court  frcm  changing  it.  Thus,  in  an  Adion  brought 
by  a  Barrill^r*  Attorney,  or  other  Ofluer  of  the  Court, 
if  the  \'cnuc  b:  laid  in  MniMijlx,  the  plainiiff,  fuing  as 
a  privileged  pcrfon,  has  a  right  to  retain  it  there,  00  ac- 
count of  the  fuprofed  ncceflity  of  his  attendance  on  the 
Court.  But  if  the  Venue  be  laid  in  any  other  county, 
as  in  London  \  or  the  plaintttf  fue  as  a  common  peifon. 
by  original  or  Oiherwife,  or  eu  autre  droits  as  executor 
or  .idminilUator,  or  jointly  with  his  wife  or  other  per- 
fons,  he  has  no  luch  privilege.  And  where  a  Birriller, 
Attorney,  or  other  OlBcer  of  the  Court,  i:  defendant,  it 
frcms  chat  he  has  not  any  privilege  refpeding  the  Venue, 
r uiJ':  Praci.  K.  B. ;  and  Icc  this  Did.  title  Pn<i.:Uge  L 

When  the  cauic  of  adion  arifcs  in  an  Eti^ltji  county, 
where  the  Allifes  arc  regularly  holdcn  twice  a  year,  it  i» 
a  matter  of  courfe  tocliangc  the  Venue  into  that  county. 
R,  M.  165.1,  §  5.  But  where  the  caufc  of  adion  arifcs 
out  of  th:  realm,  the  Court  will  not  change  the  Venue* 
bccaufc  the  adion  may  as  well  be  tried  in  the  county 
where  the  Venue  Is  laid,  as  in  any  other  where  the  caule 
of  adion  did  not  arife.  And,  in  order  to  avoid  delay, 
the  Court  will  not  charge  the  Venue,  except  by  confcnt, 
into  a  Northern  county,  where  there  are  no  Lent  AHifes, 
in  Muhatlmai  or  Hilary  Term  ;  nor  into  Hull,  Canur&Kn , 
Sec.  where  the  juUices  of  A'.yf  Prr»s  ftldom  come;  nar 
into  the  ci'.y  of  tS^creefter  or  Glii^crjitr,  out  of  the  county 
at  Urge,  becaufe  the  Afilfes  for  the  city  and  county  at 
large  arc  holden  at  the  fame  place.  7W. 

Where  the  caufe  of  adion  arifes  in  //Wr/,  and  the 
Venue  i*  laid  eifcwhcrc,  it  cannot  be  clnnged,  without 
confent,  into  the  next  adjoining  Engl'jh  county  ;  becayfe 
the  defendant  cannot  make  the  common  atlidavit,  which 
is  never  difprnfed  wiih,  that  the  eauft.*  of  idion  aroie  in 
that  particular  county,  and  not  etfewhere.  And  it  lias 
been  doubted,  whether  the  Venue  can  li:  changed,  other, 
wife  than  by  confer.!,  dircdly  into  //'«/«  ;  inafmuch  as 
no  Trial  can  be  had  there,  but  the  ilTues  (if  any]  mult 
be  ificd  in  the  next  adjoining  Kr.^hjh  county  ;  and  if 
the  defendant  let  judgment  go  by  (lef.iult.  it  is  doubtfal 
whether  the  Court  can  a^ard  a  writ  of  inquiry.  TtJd  ; 
and  fee  fiat.  13  C,i9.  5.  f.  5  I.  1.2.  The  Venue,  how- 
ever, has  been  frequently  changed  into  the  Cnuntics  Pa- 
latine ;  brcaufe  t).c  Court  can  £i:nd  down  the  recoTd 
there  by  MittimHt.  And,  it  has  even  been  changed  into 
next  adjoining  county.  \z  Msd.  313  :  Tidd. 

'Ihc  motion  for  the  defendant  to  cK;inge  the  Venoe 
is  a  motion  of  courfe;  and  muft  formerly  have  been 
made  within  eight  days  after  the  Declaration  delivered, 
which  was  the  time  allowed  by  the  Rules  of  the  Court  for 
pleading.  And  accordingly  it  is  faid,  that  if  a  Declara- 
tion  be  delivered  fo  early  in  Term,  that  the  defendant 
has  eight  days  in  thai  Term,  he  cannot  move  to  change 
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the  Xetae  the  next  Term.  Bui  it  u  row  fettled*  that 
the  dcfencl.itit  mty  move  to  change  the  Venue,  at  any  , 
time  before  pica  pleaded.  R.  ^^.  t6^^t  ^  And  he 
h  even  s'lou'cd  to  change  it,  after  an  aider  for  time  to 
plead,  though  upon  the  teroit  of  pleading  iifusbly  ;  but 
tint  after  an  Ofdcr  for  time  to  plead,  where  the  teimiare 
to  plead  in'utibly.and  take  fhcrt  itoiicc  ot  trial,  at  the  firft 
or  other  Sittings  nithin  Term,  in  Lcir.fa.i  or  AliJ*i't/?x, 
bccaufe  a  trial  wcu'J  bv  that  meant  be  loll,  And  the 
Venue  cannot  be  changed,  in  any  cafe,  after  piri 
pleaded;  even  thoagh  the  dcfend:itic  aftcrwaids  have 
leave  to  v^ithdraw  his  plea,  and  plead  it  ac  mvo  tviih  a 
notice  of  fci-ott*    TiJd'i  Pra:2. 

In  ordrr  to  chanj^e  the  Venue,  the  defendant  niufl 
jnalte  a  pofui^c  affidavit,  thit  the  plainbtr 's  caufc  of 
a^ton  (if  anv )  arofe  in  the  county  of  ^.  and  nM  in  the 
county  of  B.  (Mhetethe  \'enuc  i>  laid,}  or  eircwbere 
out  of  the  couniy  of  //.  R.  M.  lo  Gee.  2.  re^  (2). 
An  afHJavii  wasreceH'iry,  bccaufe  the  motion  fuccredcd, 
and  was  equivalent  10  a  plea  in  abatement ;  and  the 
form  of  the  atHdavit  is  always  moH  Itiiflly  adhered 
to.  ThU'sPraa. 

Vet  as  it  would  be  hard  to  conclude  the  plaintitF  hy 
the  fingle  afndavit  of  the  defendant,  he  is  at  hhcrty  to 
aver  that  the  caufc  of  action  arofe  in  the  county  where 
the  V'cnoe  is  laid,  and  to  go  to  trial  tliercon  at  the  fame 
time  that  the  merits  arc  tried,  by  undertaking  to  give 
material  evidence  arifing  in  that  county.  Aud,  open 
(uch  undert^ittir^g.  the  Court  will  dtfchargc  the  rule  for 
changing  the  Venae  This  pr.i£tice  is  equivalent  to 
joining  ilTuc,  before  alluded  to,  th.tt  the  csufe  of  a^ion 
«.rnfc  in  the  f.rll  couniy  :  And  if  the  pUtntift'  fail  in 
proving  it,  he  muH  be  nonfuttcd  at  the  trial  ;  which 
ha;,  in  thi:»  cafe,  the  fame  elfcd  as  quafliirg  the  writ 
by  a  judgment  on  a  plea  in  abatement,  viz.  qu^d  eat  fim 
ditt  and  the  plaintiif  mufl  begin  again.  2  Saik  669. 
Originally  it  was  required,  that  the  pl.iintitT  (hould  give 
no  evidence  at  the  trial  but  what  arofe  in  the  county 
wherein  the  Venue  was  retained  ;  and  if  he  gave  no 
fuch  evidence,  he  mull  have  been  nonfuited  of  courfe. 
But  when  it  was  laid  down  (more  liberally)  that  the 
plaintitF  might  lay  his  Venue  in  any  county  wherein  part 
of  the  caufc  uf  adlion  arofe,  he  was  then  bound  only  to 
give  feme  evidence,  and  not  the  whole,  {^Jart  a'l^mtm 
ttititntiem,)  in  the  cauniy  where  the  Venue  was  hid; 
whicb  continues  to  be  the  rule  at  this  day.  The  evi- 
dence however  mud  be  material ;  and  therefore  it  is 
not  fufficicnt  merely  to  prove  that  the  witnclfcs  to  the 
contrafl  refidc  in  the  county  where  the  X'enue  is  laid. 
Tidd*s  PraS.  K.  B.  But  where  a  rule  to  change  the 
Venue  from  MtddUftx  to  LtndeH  was  difcharged,  on  the 
plaiitiff's  onJertikirg  to  give  material  evidence  in 
MtiiMe/ext  tne  Court  held,  that  the  undertaking  was 
complied  with,  by  proving  a  Rule  of  Court,  cbtained 
by  the  defendant  tn  MitijO/ex,  (qt  paying  money  into 
Court ;  alib.  ugh  tttat  rule  was  obtained,  after  the  rule 
iat  changing  ihe  Venue  was  difcharged.  2  T.  Rtp.  275. 

It  wiLi.  formtrly  holden,  that  the  plamtift  mull  movr 
to  difcharge  the  Rule  for  changing  the  \'cnoc,  before 
Replication;  and  therefore  thai  he  came  too  late  afi<*r 
llTue  was  joined,  and  delivered  10  the  defendant' 
agent.  But  now.  as  the  plaintiff*  may  alter  hi^  Venue, 
ky  moviog  to  aiacnd,  lo,  for  avoiding  circuity,  he  tnay 
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move  to  diCchargc  the  Rule  for  changtrg  the  Venue,  o« 
undertaking  to  give  material  evidence  in  the  county 
where  it  is  laid,  at  any  time  before  the  oiufc  is  tried  ; 
and  it  W.1*  .-.'ccordingly  difcliargei  io  one  caie,  after  the 
caufe  hjd  been  twice  taken  d(h\n  for  trial.  Crtt/.  icq  : 
r,dJ*i  Pra^.  K.  B. 

\'^RDEROR,  firi'tfirh:,  from  the  Fr  VfrJiur,  i.  e. 
Cufi»t  ^litKt^rtjJ]  An  Otiiccr  in  the  King'k  Forcil,  whole 
office  is  properly  to  Icok  to  the  Vert,  atnd  fee  it  ivcU 
maiiit'tned  ;  ar.d  he  \.  fworo  to  keep  the  AfljCet  of  the 
F. Tr|>,  and  view,  receive,  and  inrol  the  attachmrnts,  and 
pre(cncmcnts  uf  irefpaflics  of  \'crt  and  V^cnKcr., 
Mamixcd,  f^r,  1 .  p  352.  See  title  Strifi* 
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VKRIDtCTVM  ;     <>yA5l    DICTUM  VeRITATIS.] 

The  aniwcr  of  a  Jury  given  to  the  Court,  concerning 
the  matter  of  fafl  in  an)  caufe  coinmitird  to  their  iri4l ; 
wherein  every  one  of  the  twelve  Juror:  moft  agree,  or  it 
cannot  be  a  Vcrdici  :  and  the  Jurors  arc  to  try  the  fat*, 
and  the  Judges  to  ad'uige  according  to  the  Law  that 
arifcth  upon  it.  1         2;6.  Sec  title  Jury  III.  IV. 

On  a  geneoi  Verdirt,  the  jury  weie  liable  to  be  at- 
tainted il  tiiey  gave  a  fatfc  Vcrdift.  To  relieve  them 
from  this  difHcuiiy,  it  wa?  enacted  by  J}at,  //V/7.T/.  2. 
(ijfj'w.  I.)  f .  30.  §2,  "That  the  Juftices  ol  A^(c 
lhait  net  compel  the  jorDrs  to  fay  precilrly  whether  ii  be 
difleifm  or  not,  fo  as  they  lUte  the  truth  of  the  iaA.  and 
pray  the  aid  of  the  Jufiicci ;  but  if  they  will  fay,  of  thtir 
own  accoid,  that  it  is  difirifin,  their  \  .J^dicl  Hiall  be  ad- 
mitted  at  their  own  peril."  Upon  \t:%  tlaiute,  it  has 
become  the  pra^i-je  for  the  Jury,  when  tbey  have  any 
doubt  as  to  the  matter  of  Law,  to  find  a  Special  Vcrdicl, 
ftating  the  fa^s,  and  referring  the  Law  arifing  theieon 
to  the  decifion  of  ihe  Court,  bee  title  Jltj  HI. 

In  Ending  Special  Verdiclf,  where  the  points  arc 
fingle  and  not  complicated,  and  no  fpecial  conctufion, 
the  Counfel,  if  required,  are  to  fubfcribe  the  points  in 
quellien^  and  agree  to  amend  omiHions  or  miilakes  in  (he 
mefne  conveyance,  according  to  the  truth,  to  bring  the 
point  in  queflion  to  judgment.  And  unnecefTary  finding 
of  deeds  in  bae  vtrba,  where  the  queflion  rcils  not  upon 
them,  but  are  only  derivation  of  title,  ought  to  be  fpared  ; 
or  they  ought  to  be  found  ihortly,  according  to  the  fub- 
ft.ince  they  bear  in  reference  to  the  deed,  as  feoffment, 
leafe,  granr,  ^V.  Tt  is  alfo  a  general  rule,  that,  in  a 
Special  \'erdifl,  the  Jury  mull  find  fa^$, and  rot  merely 
tbe  et'idence  of  faAs  :  And  if  in  this,  or  any  otb;r  par- 
ticular, the  Verdift  be  defeftivc,  fo  that  the  Court  are 
not  able  to  give  judgment  thereon,  they  will  amend  it, 
if  pofGble,  by  the  Notes  of  Courifel,  or  even  by  an  AGi- 
davi;  of  what  wa^  proved  upon  the  Tria* ;  t>r,  i  tl.imvile, 
they  will  fuppiy  the  defetl  by  ai\  *rd»ng  a  Centre  d*  mrvo. 
Tidd'i  PraS.  and  the  references  irtcrr. 

If,  at  the  p'ayer  of  a  plaiotilF  or  defendant,  a  Speci:^ 
Verdi^i  is  ordered  to  be  fjund,  the  party  praying  it  is  to 
proiVcuie  the  Spcciil  Vctdi^i,  that  the  matter  in  Law  may 
be  drteimined  ;  and  if  either  party  deUy  to  join  io  draw- 
ing it  up,  and  pay  his  p^rt  of  the  charges,  or  if  the 
Countcl  for  the  defendant  refufes  to  fublcribc  the  Spe- 
cial Veidiit,  the  party  defiring  it  fhall  draw  it  up  and 
enter  it  «r  /«-/<.    Where  the  parties  diftgrce,  or  the 
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Special  Vi-rJlfl  i*  drawn  contrary  to  the  rotes  agreed 
upon*  the  Court  on  motion  aIII  rcCltt/  it ;  and  the  Court 
mn^  amrnd  a  Special  Verditfl,  to  bring  tlic  Special  M-it* 
ICr  into  qucft'On.  z  Lii  ^ir.  64;,  6,  6J3. 

In  cifci  %nd  '11  nftiuDS,  the  Jury  may  givr  •  Ge- 
neral or  Speciid  VcrdiOt;  unJ  the  Ci-uri  i*  b:>uiid  to  re- 
ceive it,  it  pcrunertt  to  the  point  in  iflje  ;  and  i!  the 
jury  doubt,  i^cy  may  refer  ihcml'elvrsto  the  Couit,  but 
are  not  bound  h  to  do.  3  Sulk.  t/j. 

A  Sprcia!  Cifc  (fee  title  Jyy  HI.)  has  this  3dvaitta;^e 
over  a  Special  Vi:rdiA,  tha*.  it  is  attended  with  much 
lefs  expcncc,  anJ  obtains  a  much  ircedtrr  dccilton  ;  the 
Po/iea  being  ll.-.id  in  the  hanJi  the  Officer  ai  AV/? 
Priiu  till  ihc  quclHon  is  di-iermincd  ;  and  uic  Verdict  is 
then  entered  tot  the  plai.uitf  or  defendant,  as  the  caie 
may  happen.  But  ai  nothing  apprar»  upon  titc  record, 
except  t!ie  General  Vcrdii^,  the  parties  are  precluded 
hereby  from  the  bctietit  of.*  Writ  of  Kfrori  if  dtfTiiifSed 
with  the  judgment  of  the  Court  or  Judge,  in  poiiit  of 
Law  ;  ft  htch  makes  it  a  thing  to  be  wiOied,  that  a  me. 
thod  could  be  devifed  of  either  Icflcning  the  expcnce  of 
Special  Verdicts,  or  ellc  of  entering  the  cafe  ai  length 
upon  the  Fejita   3  Coma.  23. 

V/hcre  there  is  a  Special  Vcrdift,  the  pJaintifi^s  Attor- 
ney generally  get*  it  drawn  from  the  Minutes  t'iken  at 
the  trial,  and  Iculcd  by  hi>  Counlcl,  who  figns  the  dratt. 
It  is  then  deliv(:red  over  tn  the  oppofite  Attorney,  who 
gets  his  Counfcl  to  perufc  and  figo  it ;  and  when  the 
Verdict  is  thus  fc-ttled  and  figncd,  ic  is  left  uich  the 
Cicrtc  of  t^'iji  Prius'xn  a  town  caufe,  or  with  the  Aflo- 
ciatc  in  the  country,  who  makes  copies  for  rach  party. 
The  whole  proceedings  are  then  entered,  docketed,  and 
filed  of  record  ;  after  which  a  (orscilium  is  moved  for,  a 
role  drawn  up  thereon  with  the  Clerk  of  the  Rule5,  the 
caufc  entered  with  the  Clerk  of  the  Papers,  copies  of  the 
record  made  and  delivered  to  the  judges,  and  Counfcl 
inllruftci  and  heard,  in  like  manner  as  upon  arguing  a 
demurrer  ;  only  that  a  Special  Verdift  muft  be  fe:  down 
in  the  n.ipi;r  for  argum-fnt,  within  four  days,  and  cannot 
bo  iLtdown  aftcrwaid^  without  leave  of  the  Court.  After 
,  judgment  given,  the  prevailing  party  i*  immediately 
entitled  to  tax  hi*  colls,  and  take  out  execution,  without 
giving  a  four-dny  rule  for  judgment ;  but  tiic  other 
party  may  hate  a  rule  to  be  prefcnt  at  taxing  coftf. 
Tititi't  Pra3.  :  and  fee  StUon*s  Prad. 

In  a  special  Caj'ty  as  in  a  Special  Verdifl,  the  fafls 
proved  at  the  trial  ought  to  be  Ibicd.  and  not  merely 
the  evidence  of  fads,  it  is  ufually  didsied  by  the  Court, 
and  figncd  by  the  Couolel,  before  the  Jury  are  dif- 
cjiarged ;  and  if,  in  fettling  it,  any  dift'crence  arifes 
about  a  faft,  the  opinion  ol  the  Jury  is  taken,  and  the 
Ut\  Uatcd  accordingly.  For  the  argument  of  a  Special 
Cafe,  the  fame  lleps  mud  be  taken,  as  for  that  of  a  Spe- 
cial  Vcrditt,  except  that  it  is  not  entered  of  record. 

Praii.  When  a  Special  Cafe  is  referved.  the 
Vcrditt  ought  always  to  be  lor  the  pUiniiff ;  and  the 
rule  of  A'i^  oug*!'  ^  ^°  following  efltft  : 
That  if  the  Court  (hoold  be  of  opinion  for  the  defend- 
ant, then  judgment  of  Nonfuit  (hould  be  entered  ;  othc  - 
wife  the  defendant  could  have  no  remedy  in  cafe  of  the 
plainiiiJ'i  death.  Bartus  if(>o\  StlUn's  Praa. 

If  a  Special  Verdift  in  a  Criminal  Cafe  do  not  fuffi 
ciemly  afccrtain  the  faft,  a  Pcntrt  dt  no'vc  ought  to  iffue. 
SiJn,  tOr:  U.  Ra)m.  1521;  for  a  Special  Vcrdift 


ought  not  to  be  amended  in  Criniina!  Cafes,  Ld.  Raym. 
I41  ;  unleb  tncre  arc  unobjeclionabic  minucc}  amend 
.  ic  by.  See  Stra.  ^4,  1 197  :  And  in  Forgery,  a  Special 
Verdict  has  been  amended  where  the  fault  was  com- 
mitted by  the  dt;frndaut.  Stra.  $44.  If  a  Spec::il  Vei* 
■  di.*>  bnd  only  pjrt  of  the  matter  in  iirue,  or  do  not  take 
in  tb:  whole  i flue,  or  if  the  imperfeClion  \\  f'uch  thai 
j-idgmcnt  cannot  be  given,  it  is  bad.  LJ.  Kaj/n.  153:  ; 
Cio  Jac  31  But  if  there  be  f;veral  iflues.  and  the  Jurj> 
^nJ  only  fomc  ot  tlicm,  the  Court  may  give  judgment. 
Stra  84;.  For  in  a  General  Vcrdiil  on  fsver.il  counts, 
it  any  one  of  them  is  good,  it  u  fulncicui  in  Criminal 
Cafci.  Sali  3  14  :  D:fg  730. 

A  Juryman  vvlihdrawing  Irom  his  Fellows,  or  keep- 
ing them  (rom  giving  their  Verdift,  without  giving 
food  reafpn  fnr  it^  (hall  be  lined  ;  but  if  h:  difVer  from 
them  in  judgment,  he  Ihall  not.  Djer  53  If  one  of  the 
Jury  that  fnand  a  Vcrdiit,  were  outlawed  at  the  time 
of  the  Verdidl,  it  is  no:  good  :  And  where  a  Vcrdift  is 
given  by  thir:;:en  jurors,  it  is  faid  to  be  a  void  Verdiil ; 
becaufe  no  A'.iaint  will  tie.  2  i.;7  644,  6;o.  If  there  be 
eleven  J Uf.TS  agreed,  .mi  but  one  difll-nting,  the  Vrr- 
difl  lliall  not  be  taken,  nor  the  Refufer  fined,  C5'i. 
Though  it  is  faid,  anciently,  ic  was  nor  necefTiry,  that  all 
the  Twelve  fliou!d  agree  in  civil  caufes,  :  IIuU*:  Htfi> 

i:c.  297. 

In  capital  cafes,  a  Vcrdift  muft  be  a^ually  given; 
and  if  the  Jury  do  not  all  a^rcc  upon  it,  they  may  be 
carried  in  carts  after  the  judges,  round  the  Circjii,  till 
they  agree;  and  in  fuch  cafe  they  may  give  their  Vcr- 
1  dift  in  another  coenty.  1  fc,7.  227,  sSi  :  1  ftnt.  97. 
if  the  Jury  acquit  a  pcrfon  of  an  indiftmcnt  of  Felony 
againll  evidence,  the  Court,  before  tiic  Verdict  is  re- 
corded, may  order  them  to  go  out  again  and  reconfidcr 
the  matter ;  but  ihii  hath  been  thought  hard,  and  oS 
late  years  is  not  fo  f'reqaently  praftifed  as  formerly, 
a  HawJt.  P.  C.  c  47.  §  II. 

In  cafe  a  Jury  acquits  a  man  upon  trial  sgainA  fuU 
evidence,  and  being  fcnt  back  \o  confider  better  of  ti, 
are  peremptory  in  and  iland  to  their  \'c:rfic>,  the  Court 
muft  take  it.  but  may  refpite  judgment  upon  the  ac- 
quittal :  And  here  the  Kin;^  m::)  have  Attaint :  And 
if  the  Jury  wil!,  by  Vcrdifl,  convifl  a  pcrfon  againft  or 
without  evidence,  and  againit  the  opinian  of  the  Court ; 
they  may  reprieve  him  before  judgment,  and  certify  for 
his  pardon.  2  Hale's  Hi/I.  /*  C.  310. 

If  the  fafl  upon  which  the  Court  was  to  judge,  bs  not 
found  by  the  Vcrdift,  a  rew  yemrt  fadei  may  be 
granted.  \  Rel.  Ahr,bt)\.  A  Vcrdift  being  given  where 
no  iffue  is  joined,  there  can  be  no  ju:igmeni  up;m  it;  but 
a  repleader  is  to  be  had.  Mad.  Ca.  4.  And  if  a  Vcrdift 
be  ambiguous,  infulHcient,  repugnant,  trapcrfcft,  or  un- 
certain, judgment  fhall  not  pafs  upon  tt.  1  ijaur.J.  154, 
155.  Sec  title  P'tmre facias  dt 

Vcrdifts  muft  in  ait  things  dircaly  anfwer  the  iflbe,  or 
they  will  not  be  good ;  and  if  a  Vcrdtft  finds  only  part 
of  the  iftue,  it  may  be  ill  for  the  whole.  3  Scuk.  374. 
But  there  is  a  difference  between  aft'ons  fotuided  orra 
wrong,  and  on  a  contraft;  for  where  it  Is  founded  on  a 
wron^,  as  on  a  trefpafs,  or  cfcapc,  t^e.  i:  ij  maintain- 
able if  any  part  of  it  is  found  :  So  in  debt  for  rent,  a 
Icfs  fum  than  demanded  may  be  fourd  by  the  Verdift, 
becaule  it  may  be  apporticned  ;  h-:  where  an  afiion  is 
founded  on  a  contra^U  there  it  is  cn'.ire,  and  othcr^vife. 

X  Cro* 


VtRDICT. 


V  E  R  O 


a  C'S.  3S0.  U  fcveiil  perfons  xie  utdii^cJt  or.joiflily 
charged  in  an  h.l<jripaii<>ri  a  VcrJict  m:iy  find  fume  of 
the  ilcftiidanit  g":li)t  anil  nut  ethers.  And  if  the  fuh- 
lUncc  of  in  iQuc  be  fouud,  01  fo  iiiucli  a>  will  frrvc  the 
pUintiff*}  turn,  nithoujgh  not  diredly  according  to  the 
iftJt* the  Verdict. ii  good.  1  i.-;/.  142: //*^.  7J  :  1  4. 
Whtrconly  m*.^  arc  found  guilty  of  a  Rio(,(whi^h  can- 
itot  be  conimittf  d  by  U\\  thsn  thrvr,)  or  only  one  found 
guilty  of  a  Confjiiracy,  (10  which  tv\o  at  (call  arc  re- 
<}<iircd,)  they  havini;  in  bcih  cile;  been  indifted  with 
others,  judgment  be  given  aj^^inil  ihcaij  even 

ihoogh  ihe  others  who  wtrc  indiOcd  do  not  conic  10 
trial.  Sna  195,1:27.  So  whert  fix  wore  indtflcd  for  a 
Kict>  and  two  died  before  trtjl,  i*o  wtrc  a(q  <i:ted, and 
two  only  foi:nd  guilty,  iudgn>cnt  was  given :  For  they 
tnuil  hive  been  found  guilty  with  one  or  both  of  thofe  who 
hjd  not  been  iTi.-d,  or  it  cojid  not  hive  been  a  Riot. 

Siif-r.  1262. 

ll'  th^  Jury  find  the  tlTur  and  more,  it  ii  good  for  the 
ilTuc,  and  void  for  the  rctt>lue  :  And  where  a  Jury  find 
A  point  in  ifTac.  ard  a  fiipetfluou»  matter  over  and  above, 
that  fhall  not  vitiate  tho  Vcrdicl.  2  Lf  v.  153.  Yet  if  a 
ti}.\n  brings  an  action  of  Debt,  and  declare*  for  20/.  and 
the  Jury,  upon  ml  dehtt  pleaded,  find  tliac  the  defendant 
owed  ^o/.  this  Vcrdii^l  is  ill ;  for  the  plaintiff  cannot  re- 
cover mors  thar.  he  demands;  and  in  thii  cak*  he  may 
not  recover  what  he  demands,  becaul'e  the  Cojrt  cannot 
fever  their  judgment  from  the  Vcrdicl.  3  Sali  J76. 
See  title  Deht, 

A  VerdicHour.d  againll  a  Record,  which  is  of  a  higher 
nature  than  any  Vcrdi^,  is  not  good  :  liut  where  a  \'cr- 
6\t\  may  be  any  ways  conllrucd  to  make  it  good,  it  Oiatl 
he  fo  taken,  and  not  to  make  it  void.  2  till.  644,  651. 
Vpon  a  General  llfue,  a  Verdift  which  is  contrary  to  an- 
other record,  may  be  allowed  ;  but  no:  where  the  A'er- 
found  is  againll  the  fame  record  upon  which  it  is 
given.  Dyer  3C0.  A  V'crdift  againtl  the  confeffion  of 
the  party,  is  void:  But  it  has  been  held,  that  the  \'cr- 
d'ft  may  be  good  in  the  disjun-flive,  though  it  be  not 
formal  ;  but  if  it  find  a  thing  merely  cut  of  the  iHue,  it 
is  not  good.  y^nk.  Cent.  257  :  Uch.  55,  54.  Where  the 
Jury  begin  with  a  direct  Verdt£),  and  end  with  Special 
Matter,  ^r.  that  (halt  make  the  Vcrdifl :  Alio  if  they 
begin  with  any  Special  Matter,  and  after  make  a  general 
conclufion  upon  it,  contrary  to  Law;  the  Judges  will 
judge  of  the  N'crdiA,  according  to  the  Special  Mat* 
ter.  Hc&.  53. 

No  Verdi<n  will  make  that  good,  which  is  net  fo  by 
Law,  of  which  the  Court  is  to  judge  ;  judgment  is  to  be 
given  on  Verdicts,  that  (land  with  Law;  and  what  both 
patties  have  agreed  in  the  pleading,  mult  be  admitted 
ib  to  be,  though  the  Jury  find  it  othcrwil'e,  it  being  a 
rule  in  Law.  Hob.  112:  :  Cro.  678  :  2  Mcti.  4. 

At  Common  Law,  where  any  thing  is  omitted  in  the 
Declaration,  though  it  be  matter  of  fubllance,  if  it  be 
fucn  as,  without  proving  it  at  the  trial,  the  plaintilF  could 
n'^t  have  had  a  Verdift,  and  there  be  a  Verdift  for  the 
pl?:niifr,  fuch  omilTion  fhall  not  arrefl  the  judgment. 
This  rule,  however,  is  to  be  undcrllood  with  I'omc  limit- 
ation; for,  on  looking  into  the  cafes,  it  appears  to  be, 
that  where  the  plaintiff  has  Hated  his  title,  or  ground  of 
aClion,  defeflively,  or  inaccurately,  (bccaure,  to  entitle 
him  to  recover,  all  circumrtancei  occclV.iry,  in  form  or 
iubiUnae,  to  complete  the  (iUc  lo  impcrfcAly  dated. 


mufl  be  proved  zK  the  (rial,)  it  is  «  fair  prcfemptioni 
after  a  V'erdi^l,  that  they  were  proved  ;  but  that,  where 
the  plaintilF  totally  omits  to  l^aic  hi>  title  or  caofe  of 
aflion,  it  need  not  be  proved  .tt  the  tr.al,  and  therefore 
there  is  no  lOom  for  prcfumpnon  And  hence  it  is  « 
general  rule,  that  aVerdiduill  :iid  a  title  dcfe^vely 
let  out,  but  not  a  defective  ittlc.  Thus,  where  the 
grant  of  a  rcverfion  is  Hated,  which  cannot  tike  cfTt-fl 
without  aitornrrcnt,  that,  being  a  ncccffnry  cercma-iy, 
may  be  prefumed  to  have  bi'cn  proved.  But  where,  in 
ao  a^'tion  againit  the  irdorf:r  of  a  bill  of  exchange,  the 
ptainiiff  did  not  allege  a  demand  on  and  refut'al  by  the 
acceptor,  when  the  bill  became  due.  or  that  the  defend- 
ant hdd  notice  of  the  accepioi  *>  rclufat,  i^.it  omilhon  was 
held  to  be  error,  and  no:  cured  by  the  V.-rditl  :  For,  in 
thiscat'c,  it  was  not  rcquifue  for  the  plaintiff' to  prove, 
either  the  demand  on  the  acceptor,  or  trie  notice  to  the 
defendant,  b^caofe.ihey  were  neither  Uid  in  the  declar- 
ation, nor  were  they  circun-.tlances  neccllarj  to  any  df 
tiie  fails  charged.  D^e^.  679.  See  Tid^Cs  Pra^J. 

Another  ru'e  at  Common  Law  is,  that  lurpluCige  will 
not  vitiate  after  \'erdi£t ;  uuU  per  tniirlr  row  t-itiatmr  ; 
.And  ihcrefcrc,  in  ■7';*;-.v,  ii  t..c  plaioLiff  declare  that  on 
the  3d  of  iifaich  he  was  pcfTcflcJ  of  goods,  vvhich  came 
to  the  defcr.dant's  hands;  ar.d  that  aflcrwatd^,  to  wit, 
on  the  1 H  of  Marcb,  he  concerted  them  to  his  own  ufc : 
1  his  is  cured  after  \'crdid;  for  that  he  afterwards  con- 
verted them  is  futficient,  and  the  Jf.  is  void.  Cro.  Jac. 
428  :  Tia'a'j  PracJ. 

The  Statute  of  Jeofails  helps,  in  certun  c^fes,  after 
Verdi^  ;  as  it  fuppofcs  the  matter  left  out  was  given  tn 
evidence,  and  that  the  Judge  cireflcd  accordingly. 
1  Mihf.  2i)Z.  See  lh\e  Jmcn^i.-yicKt. 

Where  a  VerdiA  is  found  for  the  plaintiff,  and  he 
will  not  enter  it,  the  defendant  may  compel  him  to  do 
it,  on  motion;  or  the  defendant  may  enter  it  himfelf. 
z  LilL  After  a  Verdi^  is  returned  into  Court,  it  cannot 
be  altered,  but  if  there  be  any  mifprifion,  it  is  to  befug- 
gcllei  before  :  And  a  millAc  of  the  Clerk  of  the  Af- 
files appearing  to  the  Court,  was  ordered  to  be  amended. 
Crv.  Ehz>  1 12,  150.  Sec  title  AmtnJma;:. 

VERECUNDIUM,  Is  fpcc-ally  ufed  for  injury  done 
to  any  one.    Samner  tf  Ga^-<lk:.iti^  fag.  174, 

VERGE,  orVIRGE,  f'ir^nta.]  The  compafs  of 
the  King's  Court  which  bounds  the  jurlfdiAion  of  the 
Lord  Stcw.ird  of  the  Houfehold  ;  and  that  feems  to  have 
been  twelve  miles  about.  S:at.  ijTJ.  2.  cap.  3  :  Brtitun 
68  :  f.  A'.  B.  24.  See  tit.  Palate  \  Marjhaijca.  There 
is  alfo  a  Verge  of  Land  ;  which  is  an  ur.certain  quantity 
directed  by  the  cuflom  of  the  country,  from  le  to  30 
acres.  See  title  7<jri/-i<i'ii.  zSfrf'.  1.  The  word  Verge 
has  alfoanother  fignification,  of  a  Itick  or  rod,  where- 
by one  is  admitted  tenant  to  a  cop)hoId  efbte.  O/^Aat. 
Br.  17.  See  title  Copyb^U. 

VERGKRS.  ytrgatcres.'l  .Are  fuch  as  carry  white 
wands  before  the  Judges.  PUta,  lib.  2.  eap.  38.  Other- 
wife  called  Penatoret  t'trgtt. 

VERONICA.  It  Is  a  piece  of  ancient  fuperftition.  thai 
as  our  Savicur  was  led  towards  the  Crofs,  the  likenefi  of 
his  face  was  formed  on  his  handkerchief  in  a  miraculous 
manner  :  This  handkerctiicf  is  pretended  to  be  Uil]  pre- 
lervcd  in  St.  Peter^s  Church  at  Rci>ie,^nd  called  rerc»ua. 
Mat.  Paris,  Aunt  izi6,/af.  514  ;  Brvtf.  izi. 

VERT, 


VERT 


VESTRY. 


VERT.  Fr.  W  i.  e  r^WflV/.  otherwife called  Green- 
hue.]  In  the  Fored  Laws  fi^'nifics  eviry  thing  thatbeareth 
a  green  leaf  within  a  rorclt.  that  may  cover  a  deer  ;  but 
efpccially  great  and  thii:lc  coverts.  Of  Vert  there  arc 
divrn  kinds  ;  (ornc  ih;it  bear  fruit,  \vhtch  may  ferve  for 
food,  aj  chcliiut-trrr^,  fcrvicc-lrces,  nil t-crccs,  crab  trees; 
tsV.  And  for  the  fiiciter  of  the  Game,  Tome  are  called 
//n«/-^a>j,(hlgh-tt  i>od,)  fcrving  both  for  food  and  br.»wze; 
alio  for  the  dcfcrce  of  them,  a  oaks,  beeches,  i^c.  and 
for  flu'lt<:r  and  defence,  Ijch  as  athes,  poplart,  maples, 
aider,  i^e.  Of  Suh-hajt,  (underwood, )  (bme  are  for 
browze  and  Tor  food  of  the  Game  ;  of  bufhcs  and  other 
vcget;il)lcs,  (ome  arc  for  food  and  fhclter,  as  the  haw- 
thorn, biack-thorn»  k^<.  And  focne  for  hiding  and  iht.1- 
ter,  fucU  39  b^ake^,  gorfr,  heathy  bV.  Bjt  herbt  nnd 
weeds,  although  they  be  green,  our  legal  \'crt  cxict.dcth 
not  to  t'ficm.    4  Inji  t»7- 

Manu  co//  divitjei  \  cri  into  Ovcrl-vcrt  and  Nether- 
vert:  The  Ovcri-vert  is  that  which  the  Law-books  term 
haur-6&ys ;  and  Nether. vert,  *hat  they  call  /ui-&0jn 
And  into  S^>ecial-veit,  which  is  all  trees  growirg  M'tih- 
in  the  foreli  that  tear  (ruit  to  feed  doer  :  citlled  fpecial, 
becnufe  the  delltoyirig  of  it  ts  mvxe  giievnufly  punithrd 
than  of  any  other  Vert.  Matrw  par.  ^- p^g-  33-  Vert 
It  rometimcf  taken  for  that  pi'Wer  uhtch  a  man  hath  by 
the  King's  grant  to  cut  grcen-MOod  in  the  forell.  See 
title  Fortji 

VEKViSE,  A  kind  of  cloth,  mentioned  in  fiat. 
I  R.  $.(.  8. 

VERY  LORD  AND  VERY  TENANT,  Ferut  Do- 
miti.-.s  ijf  t'trus  Tiiiins.]  They  that  are  immtdiaet  totd 
and  tenant  one  to  another.  Broke.  Stt  0/J  ^'at.  Br.i 
and  title  Tenures. 

VEST,  Fejlirt.'\  To  invert  with,  to  make  polTtflur  of, 
to  place  in  poflVlfion.  PUnam  pcjjejjiautm  terra  %el pra- 
dit  traJere,  Jei/utam  dare,  infeedare  Spelman. 

VESTA,  The  Veil,  VeUu(c,or  Crop  on  the  Ground. 
hij}- Croyl.  eoHiin.p  454.. 

VESTED,  ErtatcSi  See  titles  Ijlaie;  Remaiader\ 
defied  Legaeiii.  Sec  Legacy. 

VfcS  TRY;  fee  til.  Churehti  \\\.  i.  A  Place  or  Room 
adjoining  to  a  church.w  here  the  Vcrtmcnisof  the  Mmitlcr 
are  ktpt  ;  ahb  a  mcctirg  at  fuch  place:  Hctctoiurc  the 
Biftiop  and  iVieftj  fit  lo^ciher  in  Vcftne»,  to  conlo't  of 
the  afTairs  of  thi  Church;  in  refcrr.bUnce  of  which 
ancient  cullom,  the  Mir  iilcis,  Church-^ardcns.  andchief 
men  of  moll  pariflics,  do  at  this  day  make  a  Patirh 
Vcftry:  And,  in  g  ricral.  a  pcricn  is  chofco  in  every 
Parilh  to  ad  as  Veilry  Clerk,  whole  duty  is  to  attend  at 
all  Parifti  meetings,  to  draw  up  and  copy  all  orders  and 
Other  afls  of  Vcftry,  and  to  give  out  copies  thereof  when 
ncceffary  ;  for  which  purpote  he  has  the  cuftody  of  all 
books  and  papers  relating  thereto. 

The  Sunday  before  a  Vertry  is  to  meet,  public  notice 
OJght  to  be  given  either  in  the  church  .iftcrdivir  c  fcrvicc 
is  ended,  or  cKe  at  the  church-door  as  the  panmioTx  s 
come  out,  both  of  the  calling  of  the  faid  meeting,  and 
allb  of  the  time  and  place  of  the  affemblmg  of  i.;  ai.d 
itoueht  alf^i  lobe  declared  for  what  bufmefs  the  fa'.d 
■     •      be  held,  that  no  ore  may  be  (urrnfcd.but 


meeting  is  10 


that  all  may  have  full  time  before  13  confidcr  of  the 
fabit-a-matter  of  the  meeting.  It  is  alfo  ufual  to  toll  one 
of  the  church  bells  for  haif-an-bour  preceding  the  lime 

Vol.  IJ. 


when  the  Veftry  is  to  affemblc.  in  order  to  remind  (he 
partfhioner3  of  the  appointed  time.  See  5  Mt,d.  66  ; 
La.  21  :  H^il.  61;  Lilt  263;  Pcph.  137;  1  Mod.  194: 
zfenf.  167:  Barn.  £<e/  L. 

Lvery  parifbioner  who  is  afTcfled  to.  and  pays  the 
church  rates^  or  fcot  and  let,  i^.  of  common  right,  entitled 
to  be  admitted  Into  a  General  Vcftry,  and  to  give  his  vote 
therein.  Thus  where  thiUilroua,  an  inhabitant  and  pa- 
rifbioner, paying  fcot  and  lot  in  the  parifh  of  St  Betolpb^ 
BijUp/iate,  in  Ltnd(fi,\\%%  excluded  from  the  Veftry-room 
of  thni  parifti  by  Ry/and,  the  churchwarden,  he  brought 
his  aiUon  for  this  injury,  r.nJ,  on  a  demurrer  :o  the  de- 
cUraiion,  it  was  infilled  tluit  \'eftriei  arc  volunury  meet- 
ings only,  and  ihcrcfori"  the  exdufioii  was  neither  an  in- 
jury or  damage  to  yi////^rsa« ;  but  that,  admitting  ihc 
Ihuttingof  iheduoragaind  him  and  keeping  him  out  was 
a  d>mage,  yet  it  was  nt.  more  than  a  public  damage,  for 
whicti  no  AfUon  would  lie  But  on  the  other  fiic,  it  was 
COk. tended  that  every  inhabitant  has  a  rij^htto  be  prcfent 
at  fuch  meetings,  and  give  his  votf :  And  theCi  urt  made 
no  difficulty  bu:  that  fuch  aa  a^icm  was  moitit>iinable  ;  but 
they  pave  judgmen:  for  the  defendanr,  brcaufe  it  was 
not  ftated  in  the  declaration  that  the  pariHiioners  had  a 
light  tu  hold  their  Vetlry  in  thii  rcom  ;  lor  that  in  an 
ailion  oftUis  nat>irc,  the  pUintifF  muft  (irft  fliew  a  Rkht 
in  the  thicc  clatm-'d,  and  then  a  Difturbance  in  the  en- 
joyment ofit.  zLd.  Rajm.  1388:  1  Stra,  dz^i  '6  Mod, 
52.  551- 

The  Reftor,  Vicar,  or  Curttc  alfo  have  a  right  to  be 
admitted  into  the  Veftry,  ar.d  to  vote  upon  the  queSion 
therein  propounded,  although  not  alTcfTcd  to  the  church 

rates. 

So  alfo,  .-ill  Out-d\vcllct$,  occupying  land  iuthcpiiifh, 
ha\c  a  right  to  vote  in  the  Vcltry  as  well  as  the  Inhabit- 
ants.   Barn.  £<ei.  L. 

When  the  parifbtoners,  thus  qualified,  nre  alTcmbled 
at  the  time  and  pl.ice  appointed,  tliofe  who  arc  pfefeot 
include  all  thofe  who  arc  abfcnt,  and  the  votes  of  the 
major  paricf  thole  piefcot  bind  all  the  reft,   yeat,  56)'. 

Tht:  perfons  aiTemb'ed  at  a  Veftry  being  all  upon  an 
equal  foming.  th.-  po  vcr  uf  adjourning  it  does  not  re- 
fidc  firgly  in  the  nitniflcr,  or  in  any  other  pctfon  is 
chairm:in,  nnr  in  the  churchw/idens,  but  in  the  v^'n  Jz 
aftcmbly  ;  for  mter parei  naa  efi  potef}as\  and  therefore 
the  adjournmtr.t,  as  well  as  every othci  a£l  of  the  Veftry, 
rou ft  be  decided  by  the  IT.  j  riiy  of  vcies.  2  ^/rd.  104;. 

To  prtveni  di»j>ute-,  it  may  be  convenient  chat  every 
Vetlry  Act  be  entered  in  the  Parifti  Bcokt  of  Account*, 
and  mat  evrry  man's  hand  confcnltng,  be  fet  thereto. 
Bum  Ea  t.  L. 

Select  Vestries— In  large  and  populous  pariflies, 
efpcially  in  and  about  the  Metropolis,  a  Ck.ft  )ni  tiasr^b- 
twined  of  yearly  choofing  a  felefl  numUer  <  f  ihc  ch.tf 
and  moft  refpcitabte  paiiftiior  ers  to  reprefsnt  and  ma- 
nage the  concerns  of  the  parifti  •  for  that  year ;  and  this 
has  been  hcM  to  be  a  gcod  .mJ  reafnnablc  cuftom.  2  P, 
Wms.  \  :  La."w.  102-  :  Burn  Bed  L. 

It  feems  alC»  to  have  been  held  a  good  anJ  rcafon- 
able  cuftom  lochoofe  a  rcnain  number  of  pariJhioners  ai 
a  Scteil  Veftry;  atid  that  ss  ofien  as  any  onenf  the  mfm- 
bersdie,  the  reft  flult  choofe  one  other  fit  and  able  pariftf- 
ioncr  of  the  fame  pariOi  to  All  up  the  vacancy  of  htm 
5  L  fo 


VEST 


VIC 


fo  deceiffd;  but  this  can  only  be  fupported  upon  the  • 
hjCi^  of  prcfcnpiion,  andconflanc  ianmemorial  ufage. 

The  cullom,  however,  diffiring  in  difTcrcnt  parifbcs 
ai  Co  the  clcdlton,  govemmentt  and  proceedings  of  Sc* 
Ictl  Vcllrics,  it  is  enadlsd  by  the  Jlat.  to  yf/in  c.  ii. 
^zo,for  building  fifty  new  churches  in  or  near  Londan  and 
Wijfmiiffr,  that  the  Commiflioncrs  iball  appoint  a  con- 
veniect  number  of  fufticient  Inhabitanta  co  be  Veltry- 
men,  and  from  time  to  time,  upon  the  death,  removal, 
or  other  voidancc  of  any  I'uch  Vcllry-man,  the  reft,  or 
msjority  of  them,  may  choofe  another.  , 

In  feverAl  private  AiUfor  building  particular  churches, 
<he  Legiflaiurc  has  delcribcd  the  pcrfons  of  whom  the 
SeleA  VcUry  fntll  rcfpcftively  coniift.  Thus,  in  Sfitih- 
ftU},  by  y/.ir.  2  OVs,  a.  c  io>  the  Rcflor,  Church- 
wardens. Ovcrfecrs,  atid  all  other  perfons  who  have 
fervcd  or  fined  for  thofc  o0i:es  Diall,  fo  long  as  they 
continue  houieholder)  within  the  parilh,  and  pay  the 
Poor-rate,  bt  Veltry-mcn  of  the  faid  pArifh  for  the  lime 
being,  and  have  the  management  ol  the  affairs  of  the 
parilh. — So  alfo,  in  the  parifli  oi  H'apftin^,  Su/-;:.yt  by 
JlaT.  a  2.  r.  30,  the  Rcdor,  Churchwardens,  Ovcr- 
I'ecrs,  and  all  other  pcrfons  who  tliall  pay  two  fliillings  a 
month,  or  more,  towards  the  relief  of  the  Poor,  and  no 
other,  lhall  be  Vctlr>'-nien  of  the  (aid  parilh. 

A  Vcllry  wai  called  to  confidcr  about  building  aWorlc- 
houfe,  where  it  was  agreed  to,  and  to  borrow  money  for 
that  purpofe  :  And  thdt  whoever  fhould  be  bound  for  it 
(hould  be  indcmnilied  by  the  pariOt.  This  order  was  con-  1 
£rmed  by  another,  and  both  figncd  by  the  Vicar  and  fe-  | 
veralofche  Inhabitants,    300/.  being  the  fum  agreed 
upon,  was  borrowed  of  ^.  to  whom       gave  bond  for  | 
ic.    An  order  of  Vellry  was  made  for  raifmg  the  money,  ; 
but,  upon  appeal  to  the  Quarter  SelTtons  by  lame  new  pa- 
riftiioncr^,  was  qualhcd.  U.  was  fucd  on  the  bond,  and 
paid  the  money,  and  then  brought  a  bill  for  relief.  And 
the  Mailer  of  the  UolU  decreed  him  his  principal,  in- 
tereft,  and  cofts  at  Law,  and  in  Chancery  ;  and  that  the 
diffendants  the  Vicar,  Churchwarden?,  and  Ovcrfeeri  of 
the  Poor,  call  a  Vcllry  to  mske  a  rate  for  payment;  and 
if  the  Inhabicanif  refufc  payment,  the  plaintiff  to  be  at 
liberty  to  apply  to  the  Court:  And  faid  that  he  did  not 
I'cc  why  the  Court  might  not  as  welt  compel  thofc  who 
arc  not  pariici  to  pay  the  rate,  as  order  tenants,  though 
not  panic*,  10  p»y  the  rates ;  and  becaufe  the  defendants  | 
had  put  in  a  fair  anfwcr,  tJicir  cofis  weie  decreed  co  be 
raifed  by  the  lame  rate  ;  but  faid,  that  if  thofc  who  had  | 
appealed  to  the  Quarter  Scflions  had  been  before  the  1 
Court,  they  fhuuld  have  paid  all  the  colU.    2  P.  H''mt. 
332.   Sec  21  y.n.  Abr^p.  448. 

VKSTURA./V'^iv:  A  Crop  of  Grafj  or  Corn  ;  An 
allowance  of  fome  let  portion  of  the  pr0'Ju>:)s  of  theesitii, 
a5Corn,GrArj,Wood,i/f.  lor  pan  of  the  fa'ary  or  wages 
to  lorae  officrr,  fcrvant,  or  labourer,  for  their  livery  or 
vefl.  So  Korrrtcrs  had  a  certain  allowance  of  timber 
and  underwood  yearly  out  of  the  i'orcfl  for  their  own  ufe, 
Faroch.  Antiq  p.  620. 

VESTUKH,  A  Cvment;  metaphorically  applied  in 
Law  to  a  pofiiefliunor  f'-ifm.  ^lat.  IVtJim.  2.  r.  5.  Vfllurc 
of  an  Acre  uf  Land  i^  the  proBt  of  u ;  *'  It  (h:fll  be  in- 
quired how  much  the  Vcfture  of  an  acre  of  ground  is 
worth,  and  how  much  the  land, "err.  4  1:14  Ed.-^. 
By  grant  of  Ftjiura  un  *t  ihc^  toil  wiU  pafs ;  and  the 


Vcflure  being  the  profit  of  land,  it  is  generally  all  one 
to  have  that,  as  the  land  itfclf.  \V$nt.  393:  2  iJ*//.  Mr.  2* 

VETII  UM  NAMIUM.  Sec  Samrum  nUtumi 
Replevin ;  fi'Uhnitam, 

VIA  MlLITAltlS,  A  Highway,  jjraa?.  A  4.  c.  16. 
par,  7  ;  FUiOt  Ith.  4.  c.  6. par.  3. 

UFFINGI,  The  Kings  of  the ^«^/«  weic  fo 
termed  ;  from  King  Uja,  who  lived  in  ttie  year  578. 
Matt.  H'^i. 

VFA  KEGIA,  The  Highway  or  common  road,  called 
the  King's  Way,  becaui'e  authorifed  by  him,  and  under 
his  protiClion :  it  is>  alfo  denominated  /'/a  UiUtans. 
Leg.  Hen.  I.e.  80 ;  lir<Ui.  lib.  4.  See  lit.  High-way. 

VICAR,  yicwttii^  quaji  ^ieefungem  Redoris.]  The 
Pricftof  every  parifh  is  called  Re^lor,  unlefs  the  predial 
tithes  are  appropriated,  and  then  he  is  flyled  Vicsr;  and 
when  Redorics  are  appropriated.  Vicars  arc  to  fopply 
the  Rcitors'  places.  See  ciilc  Par/on  I.  Where  the  Vi- 
car is  endowed,  and  co.iies  in  by  inlUtutlon  and  induc- 
tion, he  haih  euram  asimarutn  aduaUier\  and  is  not  to 
be  removed  ac  the  pleafurc  of  ihe  ReCtor,  who  in  this 
csfc  haih  ot{\y  furam  iinimnrum  habuuatiter  i  but  where 
the  \'icar  is  not  endowed,  nor  comes  in  by  inilitutioit 
and  induction,  the  Re£lurhath  euram enitnarurftaiiualittt  t 
and  may  rcmovethe  Vicar.  1  Feat.  13  :  3  Saii.  37S. 

Upon  endowment,  the  Vicar  hath  an  equal,  though 
not  lo  great  an  intercft  in  tlie  church  as  a  Revior ;  the 
freehold  of  the  church,  church-yard,  and  glebe  is  in  Mm  ; 
and  as  he  hath  the  freehold  of  the  glebe,  he  may  prcfcribe 
to  have  all  the  tithes  in  the  pariih,  except  thole  ol  Corn« 
^r.  Many  Vicars  hjvea  good  part  of  the  great  tithes; 
and  fome  Benefices,  that  were  formerly  fevered  by  im- 
propriation, have,  by  being  united,  had  all  the  glebe 
and  tithes  given  to  the  Vicars ;  But  tithes  can  no  other 
way  belong  CO  the  Vicar  than  by  gift,  compofition,  or 
prefcripti^:) ;  for  all  tithes  (/r/vw  appertain  to  the  Parfoo; 
and  yet  generally  Vicars  arc  endowed  with  glebe  and 
tithes,  efpccially  fmall  tithes,  iSc.  J  f  a  Vicar  be  endow- 
ed  of  fmall  tithes  by  prelcription,  and  afterwards  land, 
which  had  been  arable  time  out  of  mind,  is  altered,  and 
there  arc  growing  fmall  tithes  thereon,  the  X'icar  fhall 
have  them  ;  for  his  endowment  goes  to  fuch  tithes,  in 
any  place  within  the  partlh.  Crc,  £iiz,  467  ;  Heb.  39. 
Hut  where  the  Vicar  is  endowed  out  of  the  Parfonage,he 
fhall  not  havctithe»  of  the  Parfon's  glebe,  or  of  land  that 
was  part  thereof  at  the  time  of  the  endowmenr,  but  now 
fevered  from  it :  Vet  it  feems  to  be  otherwile,  if  the  glebe 
lands  arc  in  the  hands  of  the  Parf.n*$  leflcc.  Cro.£iiz. 
479  :  Malkr.  ^  Imped.  4.  Sec  title  Tithes. 

VICAR  AGh,  ^/ftfird,]  Of  places  did  originally  be- 
long to  the  Parlonage  or  KcCtory,  being  derived  out  of 
it :  The  Re£tor  of  common  tight  is  patron  of  tJic  Vic- 
car<ige;  but  it  m^y  be  fettled  oiheiwile ;  furifhemakcs 
a  teafe  of  his  Pailonage,  the  patronage  of  the  Vicar^ige 
prilles  ai  incident  to  it.  2  Roll-  Abr,  59.  And  if  a  Vi- 
carage become  void.dutingthevacsncy  of  the  Parfonagc» 
the  Patron  ot  the  Parlon:ige  ftiall  prcfcnt  lo  fuch  Vicar- 
age. 19  £y<Tv.  2.  41.  ll  the  profits  of  the  Parfinnage 
or  Vicarage  fall  into  decay,  that  cither  of  them  by  ii- 
fclf  ii  not  tufHcient  10  maintain  a  Pai  fon  and  Vicar,  :hey 
ought  again  to  be  reunited:  Alio,  if  the  Vicarage  be 
not  fufHcient  to  maintain  a  Vicar,  the  fiifhop  may  com- 
pel the  Rcftor  to  augment  the  Vicarage.    2  /?«//.  137  : 
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Pmef.  Coun/tll.  195,  196:  Sw.  29  Car.  t.  (.  8.  Upon 
the  appropriaiion  of  a  Church,  and  endowment  of  a  Vicar 
out  of  ihe  fame,  the  r<irfonage  and  \'icaragc  arc  two 
dirtindt  tccltrfialUcal  btnchces  :  and  it  haih  been  held, 
that  wliere  ilicic  11  a  P^ifonage  and  \'icarage  endowed, 
•hill  ihe  Blfliap  in  ihc  vacation  may  difiolvc  the  Vicar- 
age ;  bn  if  ihs  Parfonagc  be  improprtjted,  he  cannot 
do  it  i  for  on  a  diflijiution  the  cure  inuli  revert,  which  it 
cannot  into  hy-hands.  z  Crc.  518  :  Palm.  219. 

For  the  moft  par:.  Vicarages  were  endowed  upon  ap- 
propriations ;  b-jt  fomeiimes  Vicarages  have  been  cn- 
doK'cd  without  any  appropriation  ol  the  Paifonage. 

The  I'arJjii,  Patron,  and  Ordinary,  may  create  a  Vi- 
carage, and  endow  it:  And  in  lime  of  vacancy  of  the 
church,  the  Patron  and  Ordinary  may  do  it;  but  the 
Ordinary  nlone  cannot  create  a  Vicarajje,  without  the 
Palryii's  aficnt.  17  &Jiv.  3.  51:  Cro.Jac.  516.  Where 
there  is  a  Vicarage  and  Parfonage,  an<i  both  are  vacant, 
and  in  one  pcrfon's  Patronage;  if  he  prcfentv  his  Clerk  as 
Parfon,  who  is  thereupon  induiHcd,  this  fhill  unite  the 
Parfonagc  and  Vicarage  .igain.  11  H,t.  3J.  Vicarage, 
or  not,  is  to  be  tried  in  the  Spi:itual  Court,  bccsufc  it 
could  not  begin  to  be  created  but  by  the  Ordinary. 
35^/^.378.  See  further,  wXa  /ffprepriatUni  Parjsn\ 
and  I  Comm.  r.  1 1 .  v.  2 1 . 

ViCARIAL  TITHES.  Privy  or  fmall  Tithci.  See 
title  Ttthti, 

ViC.^RIO  delihrrando  OccaJtoM  cujufdam  Ren^nitienist 
&c.  An  ancient  writ  for  •!  fpintual  pcrfon  imprifoncd, 
upon  forfeiture  of  a  recognizance,  isc.  mentioned  in 
Rtg,  Orig  147. 

VICE-ADMIRAL,  An  under  Admiral  at  fea;  or 
Admiral  on  the  coalb,  t^c.  See  title  Admiral. 

Vice-Admiralty  Courts;  See  title  ^jw/Va/. 

Vice-Chamderlain.  a  great  Ofncer  next  under 
the  Lord  Chamberlain  ;  who,  in  his  abfencc,  hath  the 
rule  and  controul  of  all  Odicers  :<ppertaining  to  ihrttpart 
of  his  Majelly's  Houlchold,  which  is  called  the  Clumber 
above  Stairs.  S:at.  13  z. 

Vice-Constable  of  £KCtAND>  AnoHicer  whofe 
office  is  fet  forth  in  Pat.  2Z  Edfw.  4.  See  title  CmJIoIU. 

Vice-Consul,  The  fame  as  ficctomeSfHt  SticrilF. 
i/f.  Ed.  Conf.  f.  12. 

VicE-DoM  I N  u  s.  The  fame  with  Victcemtt,  Ltg. 
UtH.  I.  f .  7  :  Stlden'i  Tit.  Ilea  par.  1  :  Ingidphus. 

VicE-l3oM  1  NUi  lipucopi.  The  Vicar-genefal,  or 
Comraiflary  of  a  Bifhop.  Bhant. 

Vice-GsnENT,  A  deputy  or  lieutenant.  Stat,  31 
Htti.  8.  t.  to. 

Vice-Marshal,  U  mentioned  with  Vic«-Conl1a- 
bic  in  Pryn'i  Atumad  eu  .\  Inft.  71. 

Vict-Rov,  y  jfi  Rtx.'\  The  King's  Lord  Lieutenant 
over  a  Kingdom,  as  Inland. 

VicE-'l  REAsuR  ER,  An  otBccr  under  the  Lord  Trea- 
furcr  in  the  reign  of  Henry  VII.  Sec  Undtr-Trtcjurtr  tf 
England. 

VICINAGE,  Fr.  V<>lfmagi,  Ficinetum.]  Neighbour, 
hood,  or  near  dvvtlling.  Magn.  Chart,  c.  14.  Sec  lirlc 
ytauei—'At  to  Common  by  rca'.on  of  Vicinage,  fee  tiile 
Cammca. 

VICIS  ET  VENELLIS  MUNDANDIS,  An  an- 
cient writ  againll  a  Mayor  or  BailiiF of  a  town,  is  r.  for 
the  clean  keeping  of  their  ftreets.  Rfg.  Ong.  267. 

ViCOUNT,  or  VISCOUNT,  f^tcetcnus.]  Signifies 
as  much  as  Sheriff,   fictwcen  which  iwo  words,  there 


fceins  to  be  no  other  difference,  but  that  the  one  comes 
from  the  Nermant,  the  oihtr  from  our  anceUors  the 
Saxcnt  i  of  which,  fee  V^lcount  s'Jo  fignific!  a 

degree  of  Nobjiity  next  to  un  Karl,  which  CamJen  {Brit' 
fen,  fag.  170,)  fays,  ii  an  iAS  name  of  oflice,  but  a  nevr 
one  of  dignity,  never  heard  of  amongrt  us,  ;ill  ///«r>-  VI. 
who»  in  his  eighteenth  year  in  Parliamirni,  created  'Jtlut 
Lord  B^-aiimc^ni,  Vifcount  Beaumont  i  hut  tar  more  an- 
cient in  other  countries.  See  StUtn'i  Tit.  Ikn.  761  ;  and 
this  Dictionary,  mic  Peers  of  the  Realm  I. 

VicouNTiEL,  or  VicoNTiEL,  An  adjeftive,  from 
Vifcount,  and  fignilieth  any  thing  thit  l)clongeth  to 
the  Shcrift*;  af.  Writs  Vicontict  arc  foch  Writs  as  arc 
tni'ale  in  the  County  or  Sheriff's  Court  ;  of  which 
kind  tlicre  arc  divers  Writs  of  Nufance,  tffc  mentioned 
by  Fuxherhert.     OU  NaJ.  Brev.  109  :  F.  N.  B.  184. 

Vicontieli  are  certain  farm&,  for  which  the  ShcrifF 
pays  a  rent  to  the  King,  and  he  makes  what  proBt  he 
can  of  theiD.  Viconiiel  Rents  olually  come  under  the 
title  of  frma  e^mitaius  \  of  thefc  the  SheriiT  hath  a  par- 
ticular loll  given  in  to  him,  which  he  delivers  back 
with  his  accounts.  See  Jiaii  34  35  H.  8.  <.  16  :  2  is^  3 
Ed.  6.  f.  4 :  22  Car.  2.  t.  6. ;  this  Did.  tiile  ShenJ'\  and 
Hale*t  Sheriff's  Ac.  40. 

VicouNTitL  JuRisDicTiOK,  That  jurifdiflioQ 
which  belongs  to  the  Officers  of  a  County ;  as  to  Sheriffs, 
Coroners,  Lfcheators,  iSc 

VICTUALS,  ytaut.]  Suftcnance,  things  neceflary 
to  live  by,  as  meat  and  ptovifions.  Vifluallers  are  thof? 
that  fell  Visuals ;  and  we  call  now  all  common  alchoufc* 
keepers  by  the  name  of  Vitluallers.  Victuallers  Oiall 
fell  their  ViAuaU  at  rcafonablc  prices,  or  forfeit  double 
value:  Viftoallers,  Fifhmongcrs,  Poulterers,  l^c.  com- 
ing with  their  Vifltials  to  Lcfiden,  Ihall  be  under  the  go- 
vernance of  the  Lord  Mayor  and  Aldermen ;  and  fell 
their  Victuals  at  prices  appointed  by  JulUcestsV.  See 
yiatr.  23  Edvj.  3.  f.  6 :  31  Ediv.  }.  c.  10:  7  R.  2.  c.  iii 
13  R.  2.  J},  t.  r.  8.  No  pel  (on  during  the  time  thnt  he  is 
a  Mayor,  or  in  office  in  any  town,  fliall  fell  \'i<ftuals,  oa 
pain  of  forfeiture,  bV.  Bot  if  a  Vittuallcr  be  chofea 
Mayor,  whereby  he  is  to  keep  the  Alfife  by  Stitute, 
two  dilcreci  perfons  of  the  fair.e  place,  wlio  are  not  Vic- 
tuallers, are  to  be  fwom  iQ  affi/c  Kread,  Wine,  and  Vic- 
tuiK,  during  the  time  thut  ne  is  in  oHice  j  and  then, 
after  the  price  aO-*c{Icd  by  luch  pcrion;,  it  (IkJi  be  lawful 
for  the  Ma/or  to  fell  Viiiuals,  iS^e.  Stats.  6  2.  9  : 
3  Men.  8.  f.8.— Ifiiny  one  offend  againll  ihcfc  Statjtcs, 
the  party  grieved  may  fue  a  writ  directed  to  the  Jiif- 
ticcs  uf  Alhl'c,  commanding  them  to  fend  for  the  panics, 
and  to  do  tight ;  or  an  atuchincnt  may  be  had  againll 
the  M^tyor,  OHiccr,  b'r.  to  appear  in  B.R.  in  fome 
manors  they  chof-fe  yearly  two  Surveyors  of  Vivluals,  to 
fee  that  no  unwholcfomc  Viflunls  be  fuld,  and  dellrcy 
fuch  as  are  coirupt.  1  Mod.  zoz.  The  rates  ViCluaU 
in  all  places,  except  Ccrporatiots,  lhall  be  iincffed  by 
the  King's  JuUicci,  i^t.  by  proclamation.  \'itlualt.ve 
not  to  be  tranfporccd.  Stat.  25  //.  8.  e.  z.  Tnefc  an- 
cient a^^  feem  now  totally  difrcgardcd,  diough  the  pro- 
vifions  in  fome  of  them  ate  not  unworthy  attention. 
Sec  further,  \\i\es  Fere/lalli/tg  i  MonQpolj  \  Rcgrajiug\ 
l^a'vigatten  Afit,  &c. 

VlD.^ME;  See  A'avfl^r/ ;  Viet-Dominiu, 

VIDELICET;  SceScilutt. 

VIDUII  ATIS  PROKESSIO,  The  making  a  fo- 
lemn  profefiion  to  live  a  fole  and  chaile  widow ;  which. 
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wai  heretofore  a  cufiom  itt  En^lanA.  Du^d,  War'wUkpi. 
313.  6(;4. 

V I D  t  M  U ; ;  Sec  luMttJclmui. 

\'\  ET  ARMIS.  With  loice  and  arms.  Wordi  ufcd 
in  indictments,  Ijc  to  cxprefs  the  charge  of  a  forcible 
and  violent  committing  vcy  crime  ur  trerpafs.  Wiiere 
the  omiflion  of  Vt  tt  Armts^  Scz.  u  helped  in  indiiflmciits, 
fee  JliU-  4  is'  ^  Ann.  c.  16;  and  thia  Di^iooary,  itttc 

VlkVV.  Fr.  Frue.  i.  e.  yi/ut.]  OriglnElIy,  where  a 
real  ii^ion  was  brought,  and  the  tenant  did  not  knoiv 
certainly  ivhat  was  in  demand,  he  might  pray  that  ;hc 
Juiy  might  view  it.  Briiiant  c.  4;  :  F.  A'.  B.  178. 

This  View  uaa  for  the  Jury  to  fee  the  land  or  thing 
claimed,  and  in  controvcrly  :  Formerly,  a  Vic»v  was  nut 
granted  in  perfonal  actions :  and  fee  j2at,  13  E.  i.e.  48, 
which  rctlrains  it  in  certain  real  Anions.  At  prcfcnt,  in 
a£Uon5  0f  WaUe,  rrcfpaf>yjf«rff/<i.ywjn/r/g->/,  hjeamcni, 
and  other  aftionj  where  a  View  appean  (o  the  Court  to 
be  proper  and  ncccll'ary,  that  the  Jurors,  \vhether  com- 
mon or  (ptcial,  'Ahoarc  to  try  the  if^ue^»  may,  for  the 
belter  undcrlundiiig  of  the  cviiicr.cc,  have  the  View  of 
tnelTuagcs,  landi,  or  place  in  qaeAion,  the  Court  ts  au- 
ihoiiled  hyjiat.  4  9  Ann.  f.  16  §  3.  '*  to  order  Ipecial 
writs  oi  iitjlringas  ot  hubtai  corpora  to  i flue,  by  which 
the  Sheriff,  Li  other  officer  to  whom  they  arc  dircfted, 
lhall  be  commanded  to  have  fix  out  of  the  6r0  twelve  of 
the  Jurors  Odmed  in  fuco  writs,  or  fonie  greater  rumber 
of  them,  at  the  place  in  quclUcn,  fame  convenient  lime 
before  the  trial,  who  then  and  there  Oiiil  have  the  mat- 
ters in  quelHon  fhcwn  to  them,  by  f^o  perfons  in  the 
faid  writs  named,  to  be  appointed  by  the  Court,  aod  the 
faid  Sheriff  or  other  officer,  who  i*  to  execute  the  faid 
writs.  Qiil!,  by  a  fpccijl  return  upon  the  fame,  certify 
that  the  View  hath  been  had,  acoirding  to  the  command 
of  the  faid  wiiEs."  And,  hy Jiat.  3  G:o.  z.  c.  25.  ^  14. 
<*  where  a  View  llia'I  be  allowed  in  any  caulc,  in  ftich 
cafe  fix  of  the  Jurors  namt-d  in  fucb  Panel,  or  more, 
(who  fiiaU  b-'  mutually  confenied  to  by  the  parties,  or 
their  agents  on  both  fides,  or,  if  they  cannot  agree,  lhall 
be  named  by  the  proper  officer  of  the  refpciUve  Courts 
of  King's  Bench,  (jfc  for  the  caufcs  in  their  refpeclivc 
Conns,  or,  if  ntcd  be,  by  a  Judge  of  the  rcfpez-live 
Courts  where  the  caufe  is  dcf  cndit.g,  or  by  the  Judge 
or  Judges  before  whom  the  caufe  Oiatl  be  brought  on  to 
trial  rclpeflively.)  lhall  have  the  View,  and  lhalJ  be  firll 
fworn,  or  fuch  of  them  as  appear,  upon  the  Jury  to  try 
the  faid  caufe,  btforc  any  dr-iwing  as  directed  by  the 
ad ;  and  fo  many  only  thall  be  drawn,  to  be  ^ddcd  to 
the  Viewers  who  appear,  as  fli  II,  after  all  defauliers  ar,d 
challenges  allowed,  made  up  the  number  of  twelve,  to 
be  fAOrn  for  the  iria!  of  fuch  caofe."  See  title  Jury. 

Before  the  j}at.  4  t3  5  Ana.  t.  t6,  there  could  be  no 
View,  til!  after  the  c:>u(c  had  been  brought  on  to  trial ; 
when,  if  the  Court  faw  the  q-Jiilion  involved  in  any 
obfcurity,  which  might  be  cleared  up  by  a  View,  the 
caufe  Wis  put  oif,  th4t  the  Jurors  might  hatrc  a  View 
before  it  came  on  agsin,  Cp:'n  tbi^  ihtutc,  it  had  be- 
come the  prad  cc  :o  grant  a  View  of  courti;,  upon  the 
moll  :r»  of  cl:htfr  party  :  and  a  notion  having  prevailed, 
that  lit  of  ilie  firil  ivvelve,  upon  the  Panel,  mutl  attend 
upon  the  View,  and  that  if  ihcy  did  rot  appear  ic  the 
tr:ai,  the  csule  mult  be  put  clf.  Lord  t\*an/JiAJ,  and  the 
Tt^  of  the  JL:dgc^,  thought  it  their  djty  to  interfere, 
itnd  to  take  care  iliac  their  ordering  a  View  Oiould  not 


obAru^  the  eourfe  of  jullice,  and  prevent  the  caufe  frofn 

being  tried;  for  they  were  all  cicaily  of  opinion,  that 
tltJ  act  of  Parliament  meant  that  a  View  fIioiild>Qot  be 
granted,  unlefs  the  Court  were  fatisHeJ  that  it  wa»  pro- 
per and  neccflary  ;  and  they  thouj^ht  it  better,  that  % 
caufe  (hoold  be  (rtcd  upon  a  View  had  by  any  fix,  or  by 
fewer  than  fiv,  or  even  without  any  Viciv  at  all,  than 
that  the  trial  Ihould  be  delayed  for  a  great  length  of 
time.  Accordingly  {h;y  rclol-  ej,  not  to  order  a  View 
any  more,  wiiauut  a  full  examination  into  the  propriety 
and  nccefljty  of  it,  anlcU  the  party  applyiag  would  come 
into  luch  tcrm.i,  :.s  might  prevent  an  unfair  ufe  being 
made  of  it.  Agreeably  to  this  relolution,  they  required  a 
c<  nfcnt,  which  has  ever  fincc  been  made  a  part  of  the 
ritlc,  that  \n  cM'c  no  View  ^e  had,  or  if  a  Vieiv  be  had 
by  ai.y  of  the  jurors,  though  not  fix  of  the  firil  twelve, 
yet  the  trial  ihjU  proceed,  aod  no  objection  be  nnade  oa 
either  fide,  on  account  thereof,  or  for  want  of  a  proper 
return  10  the  writ.  1  Burr.  Z^^,  7. 

Inadionsol  Waile,  and  Trelpafs  ytf^inr  eAifl/Zt/n  frtgUt 
the  necelfity  for  a  View  appearing  on  the  face  of  the 
pleadings,  the  motion  fcr  it  is  a  motion  of  eourfe,  re- 
quiring only  Counfcl's  fignatu'c ;  upon  which  a  rule  of 
Court  is  dr-wa  up  in  the  Tcrm-tiine,  or  a  Judge's 
j  order  in  Viication.    But,  in  o:hcT  calcs,  a  fpecidi  appli- 
cation mult  be  made  for  the  rule  or  order,  to  the  Court 
I  ur  a  Judge,  upon  an  atndavit  of  the  circumtUncc;  ;  and 
I  it  is  alwa)s  made  a  part  of  the  rule  or  order,  that  the 
j  expencci  of  taking  tne  View  ftu!I  be  equally  bonte  by 
botti  parties,  and  that  no  evidence  (hill  be  given  on 
I  either  fide,  at  the  time  of  taking  thereof.    Before  the 
rule  or  order  is  drawn  up,  an  apphcaiion  fhould  be  made 
to  the  oppofitc  Attorney,  tor  tne  name  of  his  Shewer; 
'  and  trie  names  of  both  She>vers  mull  be  inferted  in  the 
rale  or  order,  and  alfo  in  tie  wr.t,  with  the  (i  ne  and 
place  of  meeting  for  proceeding  on  the  View.    The  rale 
or  order  being  drawn  up,  a  copy  ol  it  mull  be  fervcd  on 
I  iheoppi>fi;c  Atronicy,  and  ilic  original  Icfi  with  the  Sh*- 
riff,  together  with  the  names  of  the  Jurors,  if  fpecia', 
and  tie  will  iummon  them  ;  if  common,  he  will  fummon 
fuch  as  he  thiiilii  proper   TidJCs  Prad  :  Impey't  Prail. 
I       Wiicrr,  in  adiionof  WaiU-,  Icvcal  places  are  aGtgncd, 
ard  tne  Jury  hath  not  the  View  of  lumi:  of  them,  they 
may  find  no  VVatle  dorc  in  that  pitt  wtiich  they  did  not 
view:  in  Wallc  for  wailing  of  ^Vood,  if  the  Jury  view 
t'r^e  Wood  without  cntci iog  into  it,  it  is  good  ;  alfo  Wade 
beir.g  afligord  in  every  room  of  an  houfc,  the  View  of 
an  houfc  generally  is  lufHctcnt.  1  L.oit.  Zjfj,  267.   If  a 
rent  or  common  is  demanded,  the  land  out  of  which  is 
iiTaes  mull  be  put  in  View.  1  Lct/n  ;6.  And  if  a  Viciv  be 
denied,  where  it  ought  to  be  granted,  or  granted  where 
it  ought  not  to  be,  isc  it  is  error.  2  Lev.  217.  Soft 
View  may  be  t-n  indictment  for  a  Nufiocc.  S^c  Nufan<t, 
View  or  Fxank-pledce;  Sec  \\\\t  Frank- PUiige. 
VIGIL,  Fsgilta  ]  The  eve,  or  next  day  Sefarc  any 
rolcmii  leatl ;  bccautc  then  Chnftians  wee  wont  to  watch, 
faft.and  pray  in  their  churciies.  Stai,  2     ^  EJ.6.  c.  19. 

VI  LAICA  REMOVKNDA.  Awrit  i^ia  lies  where 
tvo  Partons  contend  for  a  church,  sod  cnc  of  them  en. 
ters  into  it  with  a  great  number  of  laymer,  and  holds 
out  the  other  n  crrnii ;  then  be  thsc  i>  holJcu  out 
(hall  have  this  writ  dirc«^cd  to  the  SheriS^,  that  be  re- 
move the  force ;  But  the  Sheriff  ought  not  to  remote 
the  Incumbent  out  uf  tne  Church,  whsthcr  he  is  there  by 
right  or  wrong,  bat  only  the  force.  F.  A'.  ^.  54 :  3  Itff. 
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i6i  :  and  {ec /at.  15  R.  ».  c.  2.  TIic  writ  laUa  rt-  I 
mev(n.{a  ought  not  to  be  granted,  unttj  the  b;thap  of  the 
diocefe  where  fucli  church  i^,  hath  ccrtitied  into  the 
Chancery  fuch  relilltns^  And  force,  i^'e.  though  it  is  Caii 
in  the  Ktnv  Natura  Brt-vium,  it  licih  uprn  a  rurmife 
made  by  the  incumbent,  or  by  him  that  m  grieved,  with- 
out any  fuch  cerci6c3tc  nf  the  fcifhop.  Nnv  Nat.  J)r, 
121.  A  rellitution  was  awarded  to  one  \v  lO  wa*  put  out  of 
poflVnicn  by  the  ShcnfF  upon  a  Vi  laica  rms-vtHcia, 
Cro.  £!iz.  ,:(^6  :  5  MsJ.  44J. 

VILL,  (r  VILLAGE,  HUa.]  Is  foTictimes  taken 
for  a  Manor,  and  Ibmctimes  for  a  Pari'h,  or  part  of  it : 
But  a  Vill  is  moll  commorly  the  ouc-pirt  of  a  parifh, 
conliflirig  of  a  few  hcufe«,  as  it  were  frpiraie  fron  it. 
f^il/a  cfi  ex  ^lunbui  manjtombujt  'vidnaia,  «i!'a.'a  ex 
pliiribus  'vifirjs  \  Inj}.  1 15.  FUsa  mentions  tlic  differ- 
ence between  a  ManHan,  n  Village,  and  a  Manor,  if/x  a 
Msnfton  may  be  of  one  or  more  houles,  but  it  mult'be 
but  one  dweiUng-p^ace,  and  none  nc-irit;  for,  if  other 
houl'es  are  contiguoui,  it  is  a  VilU^^e  ;  and  a  Manor  may 
conliil  of  fcveraJ  Villages,  or  one  alone.  FUta,  lib,  6. 
f.  jl.  According  to  Forte/cii4t\\\c  boundaries  of  Vil- 
lages are  not  by  houfes  ur  llreet^ ;  but  by  a  circuit  of 
ground,  within  which  there  may  be  hamlets,  woods,  and 
waflc  ground,  is'c.  Fcrtejc  de  L.  L.  ji»g.  c.  24.  The 
word  Tq-vju.  or^iU,  is  now,  by  the  aJttrraiion  of  times  and 
linguige,  become  a  general  term;  comprehending  under 
it  the  feverat  fpccies  of  Cities,  Boroughs,  and  common 
Towns.  I  CoHtm.  ImroJ.  §  4. 

When  a  plicc  is  nam^d  generillr,  in  legal  proceed- 
ings, it  is  intended  to  be  a  Vill,  becs'jfe.as  to  civil  pur- 
pofc?,  the  Kingdom  was  Brit  div  ided  into  \'iUs ;  iind  it  is 
never  intended  a  Pariih,  that  being  an  ecclcllalHcal  divi- 
fionof  the  kingdom  to  fpirtiual  purpofe»,ihough,  in  many 
cafes,  the  Law  takes  notice  of  Parilhes  a>  to  civil  purpafes. 
I  McA.  250.  If  no  Vtl!,  idf.  is  alleged,  where  a  mell'uage 
and  kndh  lie,  no  trial  can  be  had  concerning  it:  But  fome 
Counties  in  the  north  of  England^  and  io  ^/'tf/rj,  have  no 
VillsbutPa-irti  s.  7<-»;i.  Cm/.  33,  jzti.  AViliandaPa- 
rifh  by  intendment  fhall  be  all  one  ;  and  in  pfccefs  of  ap- 
peal, a  Parilli  may  br  intended  a  Vill.  Cro.  Jac.  26^  : 
3  Salk.  ^So.  Ii  a  Venue  be  laid  io  Grav';/ir«,  which  is  no 
Parilh  or  Vill,  thedcfendart  muil  plead  there  is  no  fuch 
Viil  as  Grtiy*!  /n/tt  or  it  (hall  be  intended  a  Vill  after  ver- 
dict, tS/c.  3  Sa/i  381.  Ti.^o  houfcs  in  an  extraparochial 
place  are  not  eocugh  to  denominate  a  \'ill.  2  Sira.  IC04, 
1071.  See  tiiles /*wr  I.  i;  City;  7cu;v. 

VILLA  RbGI.A,  A  title  given  10  thofe  Country  Vil- 
lages where  the  Kings  of  £>igianJ  hid  a  Royal  Seat,  and 
held  the  manor  in  their  own  dcmifne,  having  tlicre  com- 
monly a  free  chaprl,  not  fubjtfl  to  ccclcfuiliczl  jorif- 
di£)ton.  Parctb.  Anftq.  53. 

VILLAIN.  VILLEIN,  I'tllanui,  Fr.  i.  e. 

Vi/ij.]  A  man  of  baie  or  fervile  condltifin,  a  Botidman, 
or  Servant.  Of  thefe  Boodaen  or  \'itlains  there  were 
two  forts  \n  England;  one  termed  a  Villain  in  Groft, 
who  was  immediately  bound  to  the  perfon  of  the  Lord, 
and  his  heirs  :  tUe  other,  a  Villain  Regardant  10  a  Manor, 
being  buund  to  his  Lord  as  a  member  htlonging  and 
annexvl  to  a  manor,  whereof  the  Lord  was  owner. 
And  he  W-5S  properly  a  pure  Villain,  of  wbom  the  Lord 
cook  redemption  to  marry  his  daughter,  and  to  make 
him  free  ;  and  whoTi  the  Lord  might  put  out  of  hia 
lands  and  tcnemco'.i,  goods  and  chattcU,  at  bis  will,  I 


I  «»d  chafiife,  but  not  maim  him :  For  if  he  m'llmed  his 
Villiin,  be  might  have  appeal  of  Maihem  againft  the 
Lord  ;  a;  he  could  bilng  appeal  of  the  death  cf  an  ar- 
ceflor  againll  his  Lord,  or  appeal  o/  Rape  done  to  hu 
wife.  Brad.  Itb.  1.  r .  6  :  Old  Nat.  Br.  g  :  Trrmi  it  Uj, 
Some  were  Villains  by  tide  or  prefcriptton,  that  is  to 
fay,  that  all  their  bicod  had  been  Villains  Ucgardanlto 
the  Manor  of  the  Lord  time  out  of  ir.lnd  :  /.nd  fome 
were  made  \^!!ajr.s  by  ihcir  confcflion  in  a  Court  of  Kc- 
cotd,  (jrV.  'though  lie  Lord  might  make  a  manumif- 
iion  to  his  Villain,  and  thereby  infranchife  him  :  And  if 
the  Villain  brought  any  aiVion  aga-nft  his  Lord,  other 
than  an  appeal  of  M^ihcm,  and  the  Led,  without 
proteftatioD,  made  arfwer  to  it;  by  tfai»  the  Villain  was 
made  free,  Ttrias  dt  Lty  5  76. 

Villain  elUte  was  cc-otr.Aiif>irguifhed  to  free  eCate,  by 
thc_^«f.  8  Hat.  C.  e.  II.  'I  he  Viihins  were  fuch  as  dwelt 
io  villages,  and  of  that  fervile  condition,  that  they  weie 
ufually  fold  with  the  farm  to  nhich  they  refpsClively 
belonged ;  fo  that  they  were  a  kind  of  flavcs,  and  ufcd 
as  fuch  :  Vi'ier.ape,  or  Bonccge,  it  i>  'aid,  had  begin- 
ning among  the  llebreivt.  Terms  de  Ltj  ^55. 

V I L  L  B  N  A  c  E  Cometh  of  Villain,  ar.d  was  a  hafe  tenure 
of  lands  or  tenements,  whereby  the  tenant  was  bound  10 
do  all  fuch  fcf  vice;  as  the  Lord  commanded,  or  were  fit 
for  a  \'i!Iain  to  perform  :  The  di\ifion  of  Villerage,  by 
BrttSen,  was  into  pumm  ViUcragiuni  a  quo  'rafiutur  fet' 
I'iihm  huertutn  \^  ir.determinutumf  C5'  Vilienagium_/5rtf- 
gium  i  which  was  to  carry  the  Lord's  dung  into  his 
fields,  to  plough  hi;  ground  at  certain  dayf,  fow  and 
reap  his  com,  ts^c. ;  and  even  to  empty  his  jalccs  ;  as 
the  inhabitants  of  feme  places  were  bound  to  do,  though 
afterwards  turned  into  a  rent,  and  that  villanous  fervice 
evcufed.  Every  one  that  held  in  Viilrnags  was  not  a 
Villain  or  Bondman  ;  for  tenure  in  Villensge  cculd 
make  no  Freeman  a  Villain,  unlefs  it  uerc  continued 
lime  out  of  mind  ;  nor  could  free  land  make  a  Villain 
free.  Bra.d.  I.  2.  e.  8.  See  further,  this  Diflionary, 
title  Teniirtt  HI.  i;  13  ;  Viileaage  \  and  z  Ccmn.  e.  ;. 

The  fiavery  of  this  cullom  hath  been  Ion?  ago  taken 
cfF ;  for  we  have  hardly  heard  cf  any  calc  in  Vil'enagc 
fince  Croatbe*s  Cafe  in  J)j<r*s  Rep.  There  arc  not  pro- 
perly any  Vllliins  new  ;  ard  the  title  and  tenure  of 
Viilenage  arc  abclithcd  by  the  Jfaf.  12  Cm  .  2.  e.  24. 

VILLANIS  REGIS  SU3TRACT1S  RS0UCEN- 
DIS,  A  wiit  ih^t  lay  lor  the  bringing  back  of  the  King's 
Bondmen,  t)iat  had  been  carried  away  by  o:hrr»  out  of 
his  manor:,  whereto  they  belonged.  Feg  Orig.  67. 

VILLANOUS  JUDGMliNT,  f'J/au^  Judidum.} 
Is  that  which  catls  the  reproach  of  Vil'any  ;;nd  fbame 
upon  him  ai»airft  whom  it  is  given,  a*  a  Con.'ptrator, 
i^c.  And  the  Ji.dgnj;nt  in  tuch  a  cafe  (h  i'.l  hz  like  the 
ancient  Judgmcn:  in  .Attaint, -Tjje. Thai  ihr  ofienvcr  fliall 
not  be  of  ar>y  credit  aficrt^ards  ;  nor  Diall  it  be  lawful 
for  him  10  approach  the  King'j  Ccun  ;  and  his  lands 
and  goods  fliall  be  feifcd  into  ti  e  King's  haiid>>  his  trees 
rooted  up,  and  body  imprifoned,  t^;.  Snn-ud/.  /*,  C,  1 57; 
Lastb.  Etren.  63.  Th^:  better  opinion  i-,  that  the  Vil-- 
laiious  Judgrnent  is  now  by  difufc  bcconit  cbiblcre,  not 
hiving  been  prouounced  for  (ome  a^cj ;  ttiou^h  the 
puniitimcnt  at  this  day  sppoinicd  lor  Perjury  may 
paruE:e  of  the  name  of  Vitlanoos  Judgment,  as  it  bath 
I  fomcwhat  more  in  it  than  corpcral  or  pccuciary  pain. 
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/.£.  ths  di-fcretlutng  tlie  tcflimony  of  tlie  ofTeodcr  for 
ever.  Sec^Ccmm.  c.  \o.  p.  136. 

VILLEIN  FLEECES.  BaJ  Fleecer  of  Wocl.  Ihorn 
frotn  (cabbed  Sheep.  Stat.  x\  ft/w.  3.  r  i. 

VILLENACK.  yiih::,oium,  iVom  f'tlltih-]  A  fcr. 
vile  kind  ot  tenure  belonging  to  land  or  ti;:icm?ni!!» 
uhercby  (he  Tenant  was  bound  to  do  iJl  fuch  frivices  as 
tht!  Lord  Ci;m;i:anded,  or  were  lit  fcr  a  Villain  to  do. 
Vfi  !c:ri  nor.  putcnt  ft/pert  qualt  ftrinttum  fitri  Jthtt  mant. 
For  every  one  that  held  in  Vi  Unage  W3S  not  a  Vtltatn, 
■  or  Bondman  :  PUlcaagiam  fel  fermitiam  nihil  Jiiv^w'tt  H- 
bertatis,  habtta  tat/iin  MJlinSione  otrutn  laits  jknt  Viilani 
£if  leniiertMt  in  \' ill  a  no  /ocagic  Ji  ticttimco  Dsmmi  R(gh. 
Bra{i,  /.I.  f .  (j.  num-  I. 

The  di\irion'  of  Villenage  was  into  ViUcnage  by 
Blood,  ai:d  Villenage  by  Tenure.  Tenure  in  ViHcnafL* 
could  make  no  Frreman  Villain,  unlcTs  ic  were  continued 
time  out  of  mind,  nor  even  free  land  make  a  Villain 
free.  Brtifttn  (/.  2.  c.  8.  num,  3,)  divides  it  into  puram 
Viltenagium  «  quo  pvrtjiaiur j'srvitium  iacerium  £5"  indeter- 
mnatum,  uBi  jlin  non  patcrit  -vt/pa-i,  quaU  jeri}':iium  fert 
Jibet  mautt  viz.  -  bi  quis  fa(ere  temtar  quicqt.id  (i  prattp- 
tum  futrit ;  The  other  he  calls  Villanum  Sce/i^ium,  and 
was  tied  to  the  performance  of  certain  fcrviccs  agreed 
upon  between  the  Lord  and  Tenant ;  and  was  to  carry 
[he  Lord's  dung  into  hii  Add,  to  plough  hi$  ground  at 
certain  days,  to  reap  his  corn>  plaOi  his  hedges,  ^r. ; 
as  the  inhabitants  of  Bickion  were  bound  to  do  for  thofc 
of  Chncttfik  in  Shmpjhire,  which  was  afterwards  turned 
into  a  Rent,  now  called  Bicbcn  Siher,  and  thc'fcrvicc 
excufcd.  There  were  likcwife  i^il/ar:i  S^ckmanni,  which 
were  thofe  nho  held  their  land  in  Socage;  and  there 
were  yilUni  Jd-veittifii,  who  were  thofc  who  held  land 
by  performing  certain  fcrviccs  cxpreflcd  in  their  deeds, 
Bra^l.  I  I.  c.  8.  See  title  Tenuns  III.  i  :  2  Comm.  c.  5. 

VINAGIUM,  Tribuinm  a  Hho.]  A  payment  of  a 
certain  quantity  of  Wine,  inflead  of  rent,  to  the  chief 
Lord*  for  a  Vineyard.  Mo/t.  Ang.  ii.  9S0. 

VINCULO  MATRIMONII,  Divorced.   See  title 

VINEGAR  AND  VTiRJUICE.  Are  liable  to  certain 
duties  of  Ctijlomi  and  Exeije,  on  the  importation  from 
abroad,  or  the  manufaAory  at  home;  which  arc  regulated 
by  Jiati.  24  C  3.  J}.  2.  c  41 :  26  G.  3.  c.  73  :  10  iif 
1 1       3  f.  2t  :  7  £5'  S  /r.  3.  f.  30  :  27  G.  3.  ^.  13,  b**-. 

VINiiY.^RDS.  The  owners  of  Vineyards  may  mike 
wine  of  Brinjh  grapes  only  growing  there,  free  from 
any  duty.  Stat.  \oCco.  z.  c.  17. 

VI N  NET,  or  /'/^«t/,  Fr.]  A  flower  or  border  which 
Printer:  ufe  to  ornament  printed  leaves  of  books ;  men- 
tioned \n  ffat.  i^Car.  2.  e.  ^3. 

VIOLAllNG  THE  QUEEN,   ^c.    See  title 

'^'na/in  til .  6. 

VIOLENCE,  ViohntiaA  All  Violence  is  unlawful. 
If  a  mnn  a/Tsuit  another  tvith  an  intention  of  beating 
him  only,  and  hcdicth,  it  is  Felony.  And  where  a  perfon 
knocks  .nsioiher  on  the  head  who  ts  brcatting  his  hedges, 
ise.  this  will  be  Murder,  becaufe  it  is  a  violent  aiil,  be-  , 
yond  the  provoc:>tion.  Ktl.  Rep.  64,  131,  Sec  titles 
Homictdt ;  Ric:t. 

VIOLENT  PRESUMPTION;  Sec  title 
VIRGA,  A  Red,  or  White  StafF,  fuch  as  Sheriffs, 
Bailiffs,  i^c.  td^ny  as  a  baH.gc  or  eo.fign  of  their  ofEce. 


VIRGATA  TERR.^  A  Yard  Land,  ex  24  acrfr 
caitJiaTt  qunfuir  Virgatse  h!ti(m  faeiuni,  IS  quin^iu  bidit 
feodum  mti:;:s.  Kennct'k  Gloff. 

VIt<Gt:,  Teumi  bj.  :\  fpecies  of  Copyholders, 
i.  e,  fuch  as  arc  (aid  tu  hold  by  the  Virge,  or  Rod.  In 
fad.  Copyholders  and  Cuttomary  Tenants  differ  not  fo- 
mucb  in  nature  as  in  name,  tor  though  called  by  different 
names,  yet  they  all  agree  in  lubiKince  and  kind  of  tenure: 
Their  iandj  arc  holdcn  in  one  general  kind,  that  is,  by 
cultom  and  continuance  of  time.  See  Ca/rherpean  Copy" 
Ms,c  \,  54  :  2  Comm.  c  9,  148;  and  this  Dift. 
!  titles  Copyboid  ;  Vngt, 

VIRID.^RiO  ELIGENDO,  A  writ  for  the  choice 
of  a  Vcrderorin  the  Foreft.  Reg.  Ortg.  177. 

VIRlDiS  ROBA,  A  Coat  of  many  colour!  ;  for, 
in  the  old  bosks,  Vtrtdii  is  ufcd  for  'varius.  Braci,  /.  3. 

VJRILIA,  The  Hrivy  Members  of  a  Man  j  to  cot 
off  which  was  Felony  by  the  Common  Law,  though  the 
partyconfemed  toit.  Bmit.  i-^.  p.  i^^.  Sec  tit.iliiwW. 

VJS,  Lat.'\  Any  kind  of  force,  violence,  or  diUurb- 
ance,  relating  to  a  man'i  perfon,  or  bis  goods,  righi'ia 
lands,        Sec  Force  \  Jj/auh,  Uc. 

VISCOUNT,  yuecbmn  ]  A  degree  of  Nobility  next 
to  an  Earl.  They  are  now  made  by  patent,  as  an  Earl  ; 
but  their  number  is  fmall  in  thti  kingdom,  in  comparifon' 
with  the  other  degrees  of  Peerage.  Sec  title  Peers  oftbt 
Realm. 

VISITATION,  yiftatto.]  That  ofnce  which  is  per- 
foimed  by  the  Bifhop  of  every  diocefc  once  every  three 
years,  or  by  the  Archdeacon  once  a  year,  by  vificing 
the  Churches  and  their  Redlors  througr.out  the  whole 
diocefe.  Re/arm.  Leg,  £ccL  124.  When  a  Vifitaiion  is 
made  by  the  Archbilhop.  all  afts  of  the  Bifhop  are  fuf- 
pended  by  Inhibition,  isfe.  A  Commiffiry,  at  iiis  Court 
of  Vifitation,  cannot  cite  lay-parifhioners,  unlets  it  be 
churchwardens  and  fidefmen ;  and  to  thofc  he  may  give 
his  articles,  and  inquire  by  them.  Nay  12^  :  35^2/^.370, 
Proxies  and  Procurations  are  paid  by  the  Parfons  whofc 
Churches  arc  viCted,  E^c.    See  thofe  titles. 

VlSlTATlON-BOOKS  OF  HERALDS,  whetv 
adffliffiblc  in  evidence ;  fee  title  Court  of  Cbii/airy, 

VISITOR,  An  Infpeclor  of  the  govcrnmeiu  of  a 
Corporation,  'dc.  The  Ordinary  is  Vifi.or  of  Spiritual 
Corporations;  but  Corporations  i:iilituted  for  private 
charity,  if  they  arc  lay,  are  viTuabtc  by  the  Founder,  or 
whom  he  (hall  appoint ;  and  from  the  feoiencc  of  fuch 
Viiitor  there  lies  no  appeal.  By  implication  of  Law, 
the  Founder  and  his  Heirs  arc  Vifitors  of  lay-foundations, 
if  no  particular  pcrfoii  is  appointed  by  him  to  lee  that  the 
charity  is  not  perverted.  3  ^a/i.  381.  See  further,  title 
Corporation  IV. 

Visitor  ov  Manners,  In  ancient  time,  was  wont 
to  be  the  name  of  the  Regarder's  olfice  io  the  foreft. 
Mamttcad,  par.  I.  p.  igy. 

VISNK,  t'i/neium,']  A  neighbouring  place,  or  place 
near  at  hand.    Sec  ^enue. 

VISUS,  View,  or  infpcflion  ;  as  wood  is  to  be  taken 
per  Vifum  fcrtjiarit,  !cz.  fla^jtd-  784. 

VIV.ARY,  Vivarimm.^  A  place,  by  land  or  water, 
where  living  creatures  are  kept.  Jn  Law,  ic  is  moft 
commonly  ufcd  for  a  park,  warreo,  pifcary,  t^r. 
2  Inji.  100. 

VIVA  VOCE,  Is  where  a  Wttnefs  is  examined  per- 
fonaily  in  open  Court.  Sec  tide  Bvide/ice* 

VIVO 


VI  V 


U  N  I 


VIVO  VADIO,  Eftate  /«.  Sec  tiilci  Ftuimm  I'lvum ; 
^hrtgage. 

ULCUS,  A  Hu!k  of  a  Onp  of  burden.  L«g.  Etlulr/J. 
ULLAGEi  Is  when  there  is  want  of  meafuic  in  a 
car*;,  is'c. 

ULNAGE.  The  fame  with  MKog<\  which  fee. 

ULNA  FERKEA.  li  the  ianaard  Ell  of  Iron,  kept 
tn  the  Exchequer  for  the  rule  of  Mcafure.  Mon. 
yingl.  ii,  383. 

UMIMRE  AND  UMPIRAGE;  Sec  title  ^iW.  • 

UNANIMITY  OF  JURIES  ;  Scctiiley^o'. 

UNCEASESATH.  An  obfoleic  word,  mtniioncd  in 
Leg.  JiitTt  "i/>.  37  ;  v/s.  he  who  kilU  a  thief,  may  make 
oaih  that  he  killed  Kim  in  Hying  for  the  faft,  ^  fumt.'dui 
jji/ius  eccijt  juiet  unccafefat!)  ;  that  is,  that  his  kindred 
will  not  revenue  his  death  :  rrom  the  Saxaa,  aoit  iiiij^ 
and  u»,  which  i»  a  negative  particle,  and  figniSestv/f^u/ ; 
and  ft.'h,  which  is  ciub\  i.  r.  to  fwear  that  there  lhall  be 
no  contention  about  it.  B!vu»t. 

UNCERTAINTY  OF  THE  LAW.  On  this  fub- 
}e(i,  fee  3  Comm.  325  ;  where  the  popuhr  t!uC^rine  of 
the  harddiip  and  inconvcniencv  of  Uiis  luppofcd  evil  is 
very  ably  explained  and  refuted. 

UNCIA  TERRit;  UNCIA  AGRI.  TJicfe  phrafcs 
often  occur  in  the  Charters  of  the  Bnt  'iPi  Kings,  and 
fignify  fume  Mcafure  or  Quaatiiy  of  Land.  Jt  was  the 
quantity  of  12  tnoiii:^  and  cacli  mo^Uui  poflibly  \mo  feet 
fquarc,   Men.  ^rigl.  \\\,  igS. 

UNCORE  PRIST,  The  Plea  of  a  defendant,  in  ni- 
ture  of  a  Plea  in  Bar ;  where  being  fued  for  a  debt  due 
on  bond  at  a  day  pad,  to  fave  the  forfeiture  of  the  bond, 
he  fays  that  he  ttnatrtd  the  money  at  the  day  and  place, 
and  that  there  was  none  there  to  receive  it ;  and  that  he 
is  alfo  flitl  rcndf  to  pay  the  fame.  See  title  Taidtr., 

UNCU  IH;  Sax.  Unknown.  See  title  TW- A/;^*/- 

U  N  I)  E  N  I H I  L  H  AB  ET ;  See  Deteun/e  nihil haht. 

UNDER-CHAMBERLAIN  OF  THE  EXCHE- 
■QUEK,  An  Officer  there  that  cleaved  the  Tallies  written 
by  the  Clerk  of  the  Tallii-s,  and  read  the  fame,  that  the 
Clerk  of  the  Fell,  and  Comptrollers  thereof,  might  fee 
(heir  entries  were  true.  He  alfomsde  fcirchcsfor  all  re- 
cords in  thcTrcafury,  and  had  the  QXi^o-Xy  Dam. /Jay- 
irook.  There  were  two  Officers  of  this  name.  CciviU. 
This  office  is  now  abolilhed.  See  title  ^AviryiK-r. 

UNDER-KSCHt  ATOR.  Suh-Ejihaetor.]  Mention- 
ed in  Jlai.  5  £.      f  -  4-    See  Ejtheaier. 

UN DER- SH ER I  f-  V ,Sub-yiceceme!.]  Sec  title  S/Vr;/. 

UNDERTAKER^,  Such  as  the  Kmg's  Pu^veyo^^ 
employed  as  tlicir  Deputies.  5/^./.  12  Car.  2.  c.  24.  I'he 
name  is  given  in  fevcral  lUtut*.7s  to  perfons  who  under- 
take any  great  work,  as  draining  of  fens,  is'e.  Sec JJctt. 
3  y  3  /».     M.  c.  6  :  43  EUx.  €.  \  \. 

UNDER  TREAbURER  Oi-  ENGLAND,  Fire- 
Tbt/auraribj  Anglic.]  An  Officer  rirft  created  in  the 
time  of  King  Henry  ;  but  Tome  think  he  was  of  a  I 
more  ancient  oflgiral.  His  bufmefs  was  to  chert  up  the 
King*i  Trcafjrc  at  the  end  of  every  'rcfin,  to  note  the 
content  of  rronfy  in  c»ch  ciicfi,  and  fee  it  carried  into 
the  King's  Treafury,  for  the  cafe  of  tlic  L  'rd  Treafurer, 
a5  being  a  thing  beaca:h  bitr,  but  fit  to  be  performed  by 
a  roan  of  great  truU  and  fccreey  :  Aod.  in  the  vacancy 
of  the  Lord  Trcafurcr's  ofiice,  he  did  aU  things  in  the 


receipt,  vi*c.  Thii  Officer  is  mentiosed  in  fevcral  rta- 
tutes  i  and  named  IVeafuter  of  the  Exchequer,  till  the 
reign  of  Qaccn  E/izateth,  whtn  he  was  tern. -id  Under- 
Trcafurcr  o?  E>:g'a.-:J.  Sec /at.  39  £/.s.  c.  7. 

UNDERW'UOD,  Stealing  of,  is  puuilhablc  c»i. 
uinally,  by  whipping,  fmalt  fines,  ioiprifonment,  ij>'{. 
See  ftati,  43  £//£.  c.  7  :  15  Car.  %.  e.  2  - ;  and  thii  DiU. 
title  Larceny  I.  1 . 

UN  DIEU,  ETUN  ROV,  One  G(J,aRd  One  Km^. 
The  learned  Judge  Ltt:U:ori'>  Motto. 

UNDRES,  A  word  u(ed  for  Minor*,  or  perfons 
under  age,  not  capable  to  bear  aims,  ije,  Fkta^  1. 1 .  e.9. 
UNPRID,  One  (hat  hath  no  quiet  or  peace.  Sax. 
UNGELD,  A  pcrfon  out  of  the  prorci'lion  of  the 
Law;  fo  that,  if  he  were  murdered,  no  Geld  cr  fine 
(houtd  be  p:iid,  or  compofition  made,  by  him  that  killed 
him,  Ltg.  Ed'ilnJ, 

UNGILDA  AKER.  This  is  mentioned  in  Brampton, 
Leg.  AiktUtd,  p.  89S  ;  and  it  fignities  almolt  the  lame 
as  Urgeld,  itx.,  where  a  man  was  killed  attempting 
any  felony,  he  was  to  lie  in  the  6eU  unburied,  and  no 
pecuniary  compcnfation  was  to  be  p;iid  for  his  death ; 
From  the  Sax.  un,  without,  gilJa,  Joiufio,  AiA  aecra^ 
ager.  CciK-eH. 

UNIFORMITY,  Vui/yrmiias.l  One  form  of  Public 
Prayers,  and  Admintflration  of  Sacraments,  and  other 
Kites  and  Ceremonies  of  the  Church  of  Eifglandt  is 
prcfcribed  by  Jlais.  1  Elix..  c  z  :  13  14  Car*  2.  r.  4. 
bee  titles  DiJJinters  ;  Nonconformijls. 

UNION,  £/«/«.]  A  combining  and  confolidating  of 
two  Churches  into  one :  Alfo,  it  is  when  one  Church  ii 
made  fubjefl  to  another,  and  one  man  is  Rei^or  of  both; 
and  where  a  Conventual  Church  is  made  a  Cathedral. 
Lyndt^voae.  In  the  6r(l  lignifi cation,  if  two  Churches 
were  fo  mean  that  the  Tithes  would  ivot  afford  a  com- 
pctcnt  provifion  for  each  Incumbent,  the  Ordinary,  Pa- 
tron, and  incumbents,  might  unite  them  at  Common 
Law,  before  any  flatuie  was  made  for  that  purpofe  ; 
and  in  fuch  cafe  it  was  agreed  which  Patron  fhould  pre- 
fern  firfl,  ^V. ;  for  though,  by  the  Union,  the  Ircum- 
bency  of  one  Church  was  loft,  yet  the  Patronage  re- 
mained, and  each  Patron  might  have  a  i^^are  mptdit 
upon  a  di(^urbance  to  preicnt  in  his  turn.  3  Kcl/. 
Abr.  480.  The  licence  of  the  King  is  not  necelTary  to 
an  Union,  as  it  is  to  the  .appropriation  of  .Advowfons ; 
bccaufe  an  Appropriation  is  a  Mortmain,  and  the  Pa- 
tronage of  the  .-Vdvowfon  is  lolt,  and,  by  confcquencc, 
all  Tenths  ar.d  Firft  Fruits.  Dyir  259  :  Mcsr  409,  661. 
See  title  Anyofriation 

By  aftrnt  ol  the  Ordinary,  Patron,  and  fncumbcnt, 
two  Churches,  lying  not  nbovearaile  diftantonc  from  the 
other,  and  uhercol  the  value  of  the  one  is  not  above  6/. 
a  year  in  the  Kirg's  Books  of  Firfl  Frtjiii,  may  be  uriicd 
i mo  one.  Siat.^- H  ^.  e.  3  1.  Ar.d,  by  an^Mtier  ftatute, 
in  cities  and  corfcrstton- towns,  it  fhall  be  i:iwlul  for  the 
Bifhop.  Patfoni,  and  Mnvors,  or  Chief  Magillratc*  of 
the  place,  L''c,  to  unit?  Churches  ibcrein ;  but  where 
the  income  of  the  Churches  united  exceeds  100/.  a 
year,  the  major  pirt  of  the  Pjrifliioner-  are  to  cor.fcnt  t* 
the  fame  ;  and  after  tKe  Union  mr.dc,  the  Pairons  of 
the  Churches  united  iliall  prefe:)!,  by  turns,  to  that 
Church  only  which  Qiall  be  prcfentative,  in  fach  ordir 
a-!  agieiid  :  sikI,  roiwithtUnding  the  Union,  each  of  the 
^  Pa.-ifhes 
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Parifhei  united  (hall  conlioue  6\^tn&  a  to  rates,  chargei, 
t3'c.  ihcugh  the  Tithes  arc.io  be  paid  to  the  Incumbent 
of  ihc  united  Church.  Siut.  17  1-  c  3-  A  Union 
made  of  Churches  of  greater  yearly  value  than  men- 
tioned in  the  /fai.  37  H.  8,  was  held  good  at  Common 
Law;  and,  by  the  Canon  Law»  the  Ordin*ry,  with 
confent  of  the  Patron,  might  make  an  Union  of  Churches, 
of  what  V4?uf  focvcr;  fc,  hv  ftitutc,  with  the  alTent  of 
the  King.    Djtr  259:  2  Rc.'i.  /iir.  77S. 

When  two  Patcchial  ^Churches  were  thus  urited,  the 
reparations  coniiaiicd  fever;*!  as  before ;  and  therefore 
the  inhabitants  of  the  p^rilh  vvhcre  any  fuch  Church 
wai  Jcmolirticd,  were  not  obliged  to  contribute  to  the 
repairs  of  thr  rcma'ciing  Church  to  which  it  wi«  united. 
HeL  67.  This  occafioned  ihc  Jiat.  4  iS*  5  IS  M. 
e.  tti  by  uhich  it  is  ordained,  that  ttlu-re  any  Churchci 
have  been  united,  by  virtue  of  the  jUr.  17  Car.  2.  c.  3, 
and  one  of  them  is  d.-molithed  ;  when  the  other  Church 
flnll  be  out  of  repair,  the  Parrlhioncrs  of  the  parifti 
whcff  Church  is  down,  (hall  pay  in  proporiion  towards 
the  charge  of  fuch  repair?,  i^c. 

Union  OP  ENc:LA^D  and  Scotland;  See 
title  S(ctlnnd. 

UNITY  OF  POSSESSION,  Uitirat  P^JfJ^onit  ] 
Is  where  a  man  \nin  a  right  to  two  eftates,  and  holds 
ihcm  together  jointly  in  Uis  own  hands;  as  if  a  roan 
take  a  Icafe  of  IjiuIj  from  another  at  a  certain  rent,  and 
after  he  buvs  the  fce  fimplc,  this  is  an  Unity  of  Pofl'ef 
fion,  by  which  the  leafe  is  exiinguifhcd,  becaufe  that  he 
-who  had  before  the  occupation  only  for  his  rent,  is  now 
become  Lord  and  Owner  of  the  land.  Terms  tit  Lex. 
A  Lcflce  for  years  of  an  advowfon,  on  the  Church  be- 
comifg  void.was  prcfeottd  by  the  LefTor,  and  inftiiuted 
and  induilcd  i  and  it  was  held,  that  this  was  a  fuircnder 
of  his  leafe  ;  for  they  cannot  Hind  together  in  one  per- 
fen,  and  by  the  Unity  of  Poffcflion  one  of  them  is  extin- 
goiftied.  Hut.xoy  No  Unity  will  extinguilh  or  fufpend 
Tithes,  but,  notwithftanding  any  Unity,  they  remain,  £5V. 
i;  Rep.  14  :  2  LilL  658.  Unity  of  PoffclTion  exiio- 
guithelh  all  priiilcgcs  not  exprefsly  necefl'ary  ;  but  tiot 
8  way  to  a  clofc,  or  water  to  a  mill,  ks'c.  bec.^ufe  they 
are  tbo»  neccflVy.  A  way  of  eafe  is  deftroyed  by 
Unity  of  Fi^lTcfiitfln  ;  and  a  rent,  or  eafemcnt,  do  not 
exirt  during  the  Unity,  wherefore  they  arc  gene.  Laid 
»53»l5+=  I  yait.^^.  See  further,  title  J/««/*;/na/T//. 

UNIVERSITY, 

C'KivEBSiTAX  ;  the  Civil  Law  term  for  a  Corpora- 
tion. 1  Comm.  469  ]  A  place  where  all  kitids  of  Liten- 
larc  arc  tintver-fafly  taught. 

The  Univrrlitic!,  with  U5,  are  taken  for  t^iofe  two  Bo- 
dies which  are  the  pufferies  of  learning  arH  libeml  fcience 
in  this  kingdom,  viz.  Qxftrd  atid  Car-}  rd 
with  great  piivilcgcs.  By/af.  1 3  £A  r  : 
That  each  of  the  UniveiTities  fhall  b.  -  r  y  s 

certain  name,  though  thiy  were  an-  a 't  Corpcirntioni 
before  ;  and  ihji  all  Letters  Patent  anti  cnarter?  granted 
to  the  Univcrli'.ics  ftiall  be  good  and  rffcilual  ir*  Law  ; 
That  the  Chancellor,  Maders,  and  Scholars,  of  either 
of  the  faiJ  Univcrfities,  (hall  enjoy  all  manors,  land*, 
liberties,  frai.cliifc-,,  and  privilege:,  and  all  other  things 
uhith  the  fa:d  Corporate  Bodies  have  cnjjycd,  or  of 
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right  ough(  to  enjoy,  according  to  the  intent  of  the 
faid  Letters  Patent  ;  and  all  Letters  Patent,  and  Li- 
berties, franchitcs,  tif.  (hill  be  eltiiblithcd  and  con- 
'6rmcd  ;  any  law,  \iUge,  t^c.  to  Che  contrary  notwith* 
(landing. 

The  Univerfitiri  have  the  keeping  of  the  affife  of 
bread  and  beer,  aitd  are  to  punifh  offences  concerning  tt: 
Alfotbey  have  the  affile  of  wine  and  ale,  i^c.  And  the 
Chancellor,  Coaimiflary,  and  Deputy,  are  Juilices 
.  of  Pe^cc  for  the  vill  ot  Oxon,  county  of  Oxon,  and 
Sirii,  by  virtue  of  lli-ir  ofTufs ;  (ce Jan  //.  3  ;  31 
Ed.  II  y  Eli.  C:  a  y  j  P.  iS  M. :  and  tnc  Clart.  29 
Ed.  3  :  14.  //.  8.  A;c.  pprfon*  aiting  theatrical  perform- 
ances within  the  prccin>U  of  either  Univerfity,  or  five 
miles  thereof,  IKali  be  deemed  V.  gr^nu;  and  the  Chan- 
cellor, tSc  m^y  commit  ih'-m  to  ill  Hcufeof  Correction, 
-or  Common  t.  ao^  for  one  month.  Stat  loOVo  2.  t.  19. 

Their  Courts  arc  called  the  Ciiancellor't  Courts, 
Tne  Chancellori  are  ufuilly  Pcrs  of  the  Realm,  and 
ate  appointed  over  the  whole Uniicrlicy.  Bur  tne  Courts 
aie  kept  by  their  \'k*c  Cha>.ce  Icrs,  their  .MnHant.o,  or 
Deputies ;  the  cauk.^  are  managed  by  Advucates  or 
Ptortcrs.  iceC^ar/.  1  4 //.  8. 

As  to  the  power  of  tiiele  Coo^ts  in  Civil  Ciija^  fee  this 
Dictionary,  title  Courts  0/ the  Vm-verjitiet.  The  follow- 
ing particulars  are  alfo  drlervtng  notice. 

Thffc  Courts  have  jjrifdiclion  in  ;ill  caufes,  EccleJi- 
aRical  and  Civil,  (except  thufc  rel^iing  to  Pfcchold,) 
where  a  Scholar,  Servant,  or  Miniftcr  of  the  Univerfity, 
if  one  of  the  partiirs  in  fuit.  Cro  Car.  73. 

'i'heir  proceedings  are  in  a  lummary  way,  according  to 
the  praAice  of  the  Civil  Law  ;  and  in  their  fcntences  they 
follow  the  jutlice  and  equity  of  the  Civil  Law,  or  the 
Laws,  Statutes,  PriviK  gcs,  Liberties,  and  Cufloms  of  the 
Ui)ivcrfiucs,  01  the  Law » of  the  Land,  at  the  difcretion  of 
the  Chancellcr.  Cre.  Car.  73  :  Hitley  35  :  Hard.  508, 

If  there  is  an  C(r0'>eous  fentence  in  the  ChancLllot's 
Court  of  the  Univerfity  of  Oxford,  an  appeal  lies  to 
the  Congregation,  thence  to  the  Convocation,  and 
thence  to  tht  King  in  Chancery,  who  nominaies  ludges 
Delegates  to  hear  the  arpea! ;  the  appeai  is  \if  me  fame 
nature  in  Camirid^e.    Sl'ocd't  Injt.  ^49  :  2  Ltrd  Rajm. 

As  cognizance  is  granted  to  the  Univerfity  of  all  fuiis 
arlfing  any  wiicre  in  Law  or  Equity  againft  a  Scholar, 
Servant,  ot  Minitlr r  ot  thr  Uciverftiy,  depending  before 
I  the  Juftices  or  the  Kin^'f  Bench,  Common  Pleas,  &nd 
others  there  mcntioneo,  :.nd  betore  any  other  Judge, 
though  the  matter  concern  the  King  ;  therefore,  if  an 
[  l.i.:thitatus  a£umiJtt  is  brought  by  i^c  minus  in  the  £x- 
1  chequtr  againl't  a  Scholar  or  other  f  rivilfgcd  perfon,  the 
t  Univerfity  Hull  have  conufance,  for  the  Court  of  Lx- 
^  chc(]uer  is  ibciuded  in  the  gercral  words.  Cro.  Car.  73  : 
I  Il^rd.  505. 

But  it  a  Debtor  and  Accountant  to  the  King  fues  a 
Scholar  by  bill  in  Equity  in  the  Exchequer,  orii  an  At- 
torney fues  a  scholar  by  wt:t  of  Privilege,  it  is  faid  that 
the  Univeriicies  (hall  not  have  conufance,  for  a  general 
grant  (hali  net  take  away  the  fpecial  Privilege  of  any 
Court.  Hard.  189:  Lit.  Refi.        '.  5  Ltca.  149. 

But  in  in;  ca(es  where  Privilege  i»  allowable,  a  Scho- 
lar, i3c.  cannot  waive  his  Privilege,  and  have  a  prohibi- 
tion in  the  Courts  of  If'tjimiiijitr,  for  the  Uuivci£iy  hr 
,  right 


tijght  has  the  conufance  of  the  plea,  where  one  h  a  prlvi- 
leged  perfcn;  nnd  a  ftranger  jj  forced  to  fjc  a  privileged 
pe/fon  in  thcrr  Courts,  by  reafon  ol"  iiui  right  veiled  in 
ihcm.  Cio.  Car.  73  :  /inL  18. 

But  a  Scholar  oug!ii  to  be  rciidcnt  in  the  Univerfiiy 
at  the  time  of  the  fuii  commenced  ;  :iiid  no  other  ought 
to  be  joined  in  the  action  with  him,  for  in  (uch  cafe  he 
fliall  not  have  privilege.  He:/.  28,  Though  it  is  faid 
that  Servants  of  the  Univcrfry  are  privileged,  yet  iihas 
been  held,  that  a  Baihif  of  a  College  was  not  capahle  of 
priviicj>c.  Br^iVftL  74.  Neither  is  a  Townfman  entitled 
to  privilege,  to  exempt  him  from  an  oHice  in  the  town,  if 
he  keeps  a  Ihjp  and  follows  a  trade,  though  he  is  matri- 
culated as  ocrvant  to  a  Scholar.  2  /^rn/.  106. 

It  ij  to  be  obferved,  that  though  cafes  a>  to  Freehold 
appear,  as  above,  to  be  the  only  ciufei  excepted  in  their 
Charter  ;  yet  it  ha&  been  held  that  in  aftions  for  the  re- 
covery of  the  pofTfffion  of  a  Term,  without  claiming 
titEc  to  the  Freehold,  the  Univerfiiieb  fhall  have  no  pri- 
vilege, becaufe  the  F<^eehoId  may  come  in  queflion.  Ci*. 
Oir.  87.  S8 :  Lit:.  Rf^.  252. 

It  hath  been  diipittcd  how  far  the  words  of  thc'Grant 
entitled  them  to  privilege,  in  matters  of  Equity .  And  the 
general  principle  of  conlirutVion  fcems  to  be,  ihM  where 
chattels  only  are  concerned,  or  where  damages  only  are 
to  be  given,  there  their  privilege  is  altowabte;  but  where 
the  fuit  is  for  the  thing  itfelf,  there  thetr  privilege  can- 
not be  allowed.  f^iJe  2  Ftn/,  362. 

The  jurifdi^on  of  the  Criminal  Courts  in  the  Univcr- 
fity  of  Oxford^  is  thus  Hated  by  Bhekfiont  \  and  it  is  be- 
lieved that  of  Cambridge  is  nearly  fimilar.  See  z  Lord 
Raym.  I3,  46. 

The  Chancellor's  Court  of  Ox/er</ hath  authority  todc- 
termine  all  caufcs  of  property,  wherein  a  privileged  pcr- 
fon  is  one  of  the  parties,  except  only  caufes  of  Freehold ; 
and  alfo  all  criminal  offences  or  mifdemefnors  under  the 
degree  of  Trcafon,  Felony,  or  Mayhem.  The  prohibi. 
lion  oi  meddling  with  Freehold  rtill  continues  j  hut  the 
Trial  of  Treafon.  Felony,  and  Mayhem,  by  a  particular 
Charier,  is  committed  to  the  Univcrfity  jurlfdiclion  in 
another  Court,  namely  the  Court  of  the  Lord  liigh 
Steward  of  the  Univt-rfitv. 

For  by  the  Charter  of  7  Junf^  2  Htn.  4.  (confirm- 
ed.  among  ttic  rcfi,  Hy  ftai.  13  £//=.  r.  29,)  cogni- 
7,\nce  is  granted  to  the  Univcrfity  of  Oxford  of  all  In- 
diaments  of  Trcafonj,  Infurreftions,  Felony,  and  May- 
hem, which  lhali  be  found  in  any  of  the  Kinp's  Courts 
againd  a  Scholar  or  privileged  perfon  ;  and  they  are  to 
be  tried  before  the  High  Steward  of  the  Univc  fny.  or 
his  deputy,  who  is  to  be  nominated  bv  the  Chancellor  of 
the  Univcifity  for  the  time  being.  But,  when  his  office 
ii  called  toilh  into  ailion,  fuch  High  Ste*vard  muft  be 
approved  by  the  Lord  High  Chancellor  of"  £-:7/.:.-.y;  and 
a  Special  Commiflion  under  the  Great  Seal  is  jfivcn  to 
hi  n,  and  others,  10  iiy  the  indiflmtnt  then  dtp^-oding, 
according  to  the  L  iw  of'  the  Land  and  the  Privileges  of 
the  laid  Univcrfity.  When,  thcreiore,  an  indiflment  is 
found  at  ttic  Aflifcs,  or  cKcwh-rc,  againft  any  Scholar  Of 
the  Univcrfity,  or  other  prinleged  perfon.  the  Vicc- 
Chaocrlior  may  cLiim  the  cognisance  of  it ;  and  (when 
claimed  in  due  time  and  manner)  it  ought  to  be  allowed 
him  by  the  Ji  dgci  of  .^Hiie  ;  and  then  it  come*  to  be 
tried  in  the  High  Stc*r.rd'i  Court.    But  the  Inuiamcut 
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muft  firll  be  found  by  a  Grand  Jury,  and  then  the  cognt- 
aance  claimed  :  Foritfecms  that  the  Hi^b  Steward  &in- 
not  proceed  originally  ad  inqninndum  ;  but  only,  after  i.n- 
qucrt  in  the  Common  Law  Court;,  ad  a^idundum  it  dt' 
itrtnttiandum.  Much  in  tlie  fame  luanncr  a^  when  a  Peer 
is  to  be  tried  in  the  Court  of  the  Lord  High  Steward  of 
Qteat  Siitain,  the  iodidmcnt  muU  firft  Ik  found  at  the 
Ailifcf,  or  in  the  Court  of  King's  Bench,  and  thrn,  (in 
confccjuence  of  a  writ  of  leriioran,)  trinfmitted  to  be 
finally  heard  and  determined  before  \n\  Grace  the  Lord 
High  Steward  and  the  Peers.  Sec  titles  Parliamtnt  i 
Purs. 

When  the  cagnl'/aDCc  is  ft)  allowed,  if  the  o.Tcnce  be 
iiittr  tiunora  crimina,  or  a  mifdemefnor  only,  it  i^  tried  ia 
the  Chauccilor's  Court  by  the  cidinary  Ji;dgc.  But  it 
it  be  for  Trcafon,  Felony,  or  Mayhem,  it  is  then,  and 
then  only,  to  be  determined  before  the  High  Steward, 
under  tJie  King's  Special  CommiHion  to  try  the  fame. 
The  proccfs  ot  the  trial  ii  this :  The  High  Steward 
idues  one  precept  to  the  Shctiif  of  the  Cwuniy,  nho 
thereupon  returns  a  panel  of  eighteen  Freeholders;  and 
another  precept  to  tlic  Bcadlei  of  the  Univerfily,  who 
thereupon  return  a  panel  of  eighteen  matriculated  Lay- 
men, laic6i priviUgio  Utiverfitaiit  ^aaJeHtei ;"  And  by 
a  Jury  formed  df  mdittare,  half  of  Freeholders  and  h»lf 
o\  matriculated  perfons,  is  the  iudidmcnt  to  be  tried  ; 
and  that  in  the  GuilJbill  of  the  city  of  Ox/erd.  And  if 
execution  be  ucccifary  to  be  awarded,  in  cunfequcoce  of 
finding  the  party  guilty,  the  Shcrilt  of  the  County  mull 
execute  the  Uuiverhty  IVocefs ;  to  which  he  i ?  anoiialtj' 
bound  by  an  oath.  4  Comm.  c.      p.  277,  8. 

The  Univcrfitics  and  Royal  CoJIeges  are  rxcepted  oat 
of  the  ftatuteof  Charirable  Ufe8,y^^(J/.  43  ELt.c  4.  ^  z. 
See  title  Ch/triiahU  V/ti,  The  prcfentaticn  uf  benefices 
belonging  to  Papills  given  to  the  two  Univcrlities, 
I  ff'.Jj  M.  ft.  \  .  C.26:  izJna.Ji.z,  f.  14.  Univerfities 
may  file  a  Bill  in  Equity  to  difcover  Trulls,  ftar.  1  • 
ft.  2.  c.  14.  §  4.    Fending  ^ttnre  impfdit,  a  Rule  may  be 
made  for  examining  I'atron  and  Cleric,  ftat.  12  ^^n. 
ft, 2.  f.  14.  45.  Grants  maJe  by  Papifls  of  heclefuliical 
Livings  veded  in  the  Univcrfitics,  void,^ii/,  ti  OVj. 
i.  17.  S  5-  ^'^  '"'^  Papifts. 

Collegians  rcfullng  to  calce  the  oaths,  the  King  may 
nominate  perfons  to  fuccccd.  Ma>idamus  lies  toadmit  the 
KingS  nominee,  ftat.  1  CVe.  \.  /!.  z.  c,  13.  Sec  title 
Mandamui. — Vice  Chancellor  of  Cumvridgt  may  afl  as 
Jufliceofthc  County  without  the  landed  qiutihcation, 
ftat.  7  Geo.  z.  10.  Sec  title  Juftiea  ef  Peace.  I'hc 
Univcrfities  and  Roy.il  Colleges  excepted  cut  of  the 
Mi:rtmain  AdL — CoIIegss  poncffcd  of  mure  advoivfons 
than  a  moiety  of  the  Fellows,  not  to  purchafc  roorc,y?ii/, 
9  Cto.  2.  c  36.      4,  5.  See  title  ^hrimatn. 

UNKNOWN  PERSONS,  Larceny  from.  An  in- 
diftmcnt  wi!l  lie,  for  dealing  tne  goods  of  a  Perfon  Uo* 
known,  i  H<tt,  P.C.  512.  S:<  title /.(rr^/rj-. 

UNL  AGIi,  A  Saxott  word,  dct.oting  an  ur.juft  Law ; 
in  which  fcnfc  it  is  u(ed  in  l.t^.  f/tn.  1.  e.  34. 

UNLAWFUL  ASSEMBLY,  /L'iara  CtM^rr^a/h,] 
The  meeting  of  three  perlons  or  more  together,  by  force, 
to  ccinirii  fomc  unlawful  aft.  Lam/;  See  title  Itio/. 

UNQUES  PRlSF;  See  Uifcere-prift ;  Tendtr. 

VuClFERATIO,  An  ouicry,  or  hue  and  cry.  Leg. 
Hta,  t.  r.  12.  Sec  title  Hne  and  Crj^ 

S  M  VOID- 
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VOIDANCE,  racaiio.]  The  want  of  an  Incumbent 
spon  an  Ecdefiallical  Benttice.  See  ^volfiancc, 

VOiD  AND  VOIDABLE.  In  ihe  Law,  (omcihings 
are  ahfolutely  void,  and  Ibme  are  voidable.  A  thing  is 
void  Khich  15  dooe  againll  Law  at  the  very  time  of  ihs 
doing  of  it,  and  it  Ihall  bind  no  pcrfon  :  l>uc  a  thing 
which  is  only  voidable,  and  not  void,  although  it  tec 
what  he  that  did  it  ought  not  to  have  done,  yet,  when  it 
ij  done,  the  doer  cannot  avoid  the  fame ;  though  by  fome 
adl  in  Liw  it  may  be  made  void  by  his  heir,  C5r.  z  Lil. 
Abr.  653.  But  Ice  foji.  Where  a  grant  is  void  at  the 
commencement,  no  aft  afterwards  can  make  it  good  : 
If  a  ieafe  is  abibtutcly  void,  acceptance  of  rent  will  not 
affirm  it ;  it  is  othcrwife  when  a  leaCe  is  only  voidable, 
there  it  will  make  it  goad.  A  Icafc  for  life  which  is 
voidably  only,  mud  be  made  void  by  re-entry,  \£c, 
3  Rtp,  64-  Thi*  pofition  is  very  general  and  perhaps 
wrong — If  an  ejedlment  is  brought,  the  want  of  entry  is 
cur?d  by  the  defendant's  emering  into  the  rule  to  confefs 
leafc,  entry,  and  oufter,  in  all  cafes,  except  where  a  fine 
is  to  be  avoided. — It  is  generally  held  that  covenants 
made  in  a  void  leafe  or  deed,  arc  alfo  void.  Yilv,  18. 
yee  O'Mtn  136. 

A  deed  of  exchange,  entered  into  by  an  infant,  or  one 
ifc«  fana  mcmsn,e,  is  not  void  ;  but  may  be  avoided  by 
the  infant,  when  arrived  at  age,  or  by  the  heir  of  him 
who  is  non jaiJit  mmsria,  Ptrh.  281.  But  it  haih  been 
adjudged,  that  a  bond  of  nn  infant,  or  of  one  net:  mnpost 
is  void,  becaufe  the  Law  hath  not  appointed  any  thing  to 
be  done  to  avoid  fuch  bonds ;  for  the  party  cannot  plead 
mn  ejf  faJlum,  as  the  caufe  of  nullity  doth  not  appear 
upon  the  face  of  the  deed.  2  Sati.  675.  Sec  titles  Idiott 
Infants.  Where  the  condition  of  a  bond  is  void,  in  part 
by  llatute.  it  may  be  void  totally  ;  though  it  is  other- 
wife  if  void  in  part  by  the  Common  Law,  for  there  it 
rtiall  be  good  for  the  refidue.  hh<:r  S56  :  1  Broixfd.  64. 
A  deed  being  voidable,  is  to  be  avoided  by  fpccial 
picadinc:;  and  where  an  Acl  of  Parliament  fays,  that  a 
deed,  i^c.  {hall  be  void,  it  is  intended  that  it  lhall  be  by 
pleading,  fo  as  it  is  voidable,  but  not  aUuatly  vacated. 
5  Rep.  119.  A  judgment  given  by  pcrfons  who  had  no 
good  commifiion  to  do  it,  is  void,  without  writ  of  error, 
2  Ha-wk.  P.  C.  f.  50.  ^  3.  But  an  erroneous  attainder 
is  not  void,  but  voidable  by  writ  of  error,  t^c.  z  Hawk, 
P.  C.  c.  29.  §  40.  See  titles  'Juiigmtci  \  Attixindtr. 

voire;  Old  Fr.  now  'vai^  Truth.  Lskj  /V.  Dia. 

Voire  dire,  Fr.  VtrUiXtem  dicire.'\  Is  when  it  is 
prayed  upon  a  Trial  at  Law,  that  a  wiiuefs  may  be  (pre- 
vioufly  to  his  giving  eiidence  in  a  caufe)  fworn  to  fy-^k 
the  Trutk,  whether  he  lhall  get  or  lofe  by  the  matter  in 
controvcrfyj  and  if  it  appeari  that  he  is  unconcerned, 
hrs  tellimony  is  ailoAcd,  otnerwife  not.  Blount.  On  a 
ydre  Dirt,  a  witncfj  may  be  examined  by  the  Court,  if 
he  be  not  a  party  interelled  in  the  caufe,  3$  wet)  as  the 
perfon  for  whom  be  is  a  witnefs  ;  and  this  has  been  often 
done,  where  a  bufy  evidence,  not  ocherwifc  to  be  ex- 
cepted aguinfi.is  fufpcifled  of  partiality.  7'ermJi'i.ty^Sl. 
So  in  calc  of  Trial  of  Infancy  by  InfpccUon,  the  Court 
may  examine  the  Infant  himfclf  upon  the  oath  of  f''oirt 
Di'tf  (0  malcc  true  anfwer  to  fuch  queflions  as  the  Court 
Ih  ill  demand  oi  him.  See  3  Cofrjn.  c.  zz\  and  this  DiU. 


VOLUMUS,  The  firll  word  ofacUufein  the  King'j 
Wriu  of  Protedion  and  Letters  Patent.   Sec  PreieBite. 

VOLUNTARY,  As  applied  10  a  Deed,  is  where  any 
conveyance  is  made  without  a  confidcration,  either  of 
money,  or  marriage,  is!e.  Thus  Remainders  limited  in 
fetclemcnis,  to  a  man's  fight  heirs,  i^e.  are  deemed 
voluntary  in  Equity,  and  the  perfons  claiming  under 
them  arc  called  Volunticrs.  Ahr.  Cnf.  £j.  385  :  3  Salk. 
174.  See  title  Fraud, — So  an  efcape  may  be  voluntary. 
Sec  title  E/cape. — And  as  to  Voluntary  Qatbs  and  Volun- 
tary H^aJIe,  lee  thofe  titles. 

VOTUM,  A  vow  or  promife,  ufed  by  Fleie  for 
nuptio! ;  fo  diet  to/cmm,  is  ilie  wedding-day.  FUia,  /.  4, 

VOUCHE,  Fr.  in  Latin  Vato.^  'i'o  call  one  to  war- 
rant lands,        See  title  ifcfczvry. 

VOUCHEE.  The  perfon  vouched  in  a  Writ  of  Right. 
See  title  Reccuer^-. 

VOUCHER,  A  word  of  art,  when  the  Tenant  in  a 
Writ  of  Right  calls  another  into  the  Couit,  who  is  boucd 
to  him  to  warranty  \  -ar.d  is  either  to  defend  the  right 
againll  the  demandant,  or  yield  him  other  lands  to  the 
value,  (jfr.  Ar.d  it  extends  to  lands  or  tencmtnts  of 
freehold  or  inheritance,  and  not  to  any  chattel  real,  pcr- 
fona],or  mixed  :  He  that  voucheih  is  called  the  Voucher, 
and  he  that  is  vouched,  is  called  ihe  Vouchee ;  ar.d  the 
proccfs  whereby  the  Vouchee  is  called,  is  ^/umntrntGi  ad 
ivarrantizandum  ;  on  which  writ  it  the  Sheriff  return  thac 
the  party  hath  nothing  whereby  he  may  be  fummoned, 
then  goes  out  another  writ  called  Jcquatut  Juh/uo  ftriculo, 
&iC.  Co.  Litt.  loi.  See  tit!c /fi-fc-iY»;. 

There  is  alfo  a  Foreign  Voucher,  when  the  Tenant  be* 
ing  impleaded  within  a  particular  jurifdiflion,  as  in  tan- 
doii,  voucheth  one  10  Warranty  in  fome  other  county  out 
of  the  jurifdiflion  of  that  Court,  and  prays  that  he  may 
be  fummoned,  t^c.  z  Rep.  50  On  a  fuit  in  F.igiand,  a 
Voucher  doth  not  lie  in  Irelaud :  But  it  lies  in  Ifn/eSf  and 
the  Tenant  fnall  be  fummoncd  in  the  next  county  to  it. 
A  Vouchee  bycntering  into  Warranty,  becomesTenantiQ 
Law  of  (he  Lands ;  and  when  the  demandant  counts 
againft  him,  he  may  plead  a  rcieaie,  ^c.  Jtr.k.  Ctnt.  41, 
ICO.  In  a  Writ  of  Entry  in  the  degrees,  r.one  lhall  vouch 
out  of  the  line.  Ar.d  in  Writs  of  Right  and  PofTeffioo,  it 
is  3  good  coonterplea,  that  neither  the  Vouchee  nor  his- 
anccliors  had  ever  feifin  of  the  land.  ^lai.  3  Ed.  \.  c.  40. 
The  demandant  may  aver  a  Vuuchce  to  be  dead,  and 
that  there  is  no  fuch  peribn,  where  the  tenant  vouchei-h. 
a  perfon  deceafed,  to  Warranty.  5m/.  14  £.  3.^^,1.  f.  18, 

See  further,  tides  R:iovery  ;  If'airartty. 

Vouch  ER,  Is  alfo  ufcd  i'or  a  Ltdf  cr  Poolt,  or  Book 
of  Accouiits,  wherein  arc  entered  the  acquittances  or 
warrants  for  ihc  accountant's  difcharge.  Slat.  19  Car.  2. 
c.  I.  Voucher  fignihes  jifo,  any  acquitunce  or  receipt^ 
djfcharging  a  perfon,  cr  being  evidence  of  payment. 

VOX,  l^scem  aoa  hakru  A  phrafe  made  ufe  of  by 
Bra^CK^  lignifying  an  infamous  pcrfcn,  one  who  is  not 
to  be  admitted  to  be  a  witncfs.  Bra^'i.  lib.  3. 

UPHOLDERS.  UPHULSIi-RS,  or  UPHOL- 
STERERS. None  fiuill  put  to  lale  any  Beds,  Boliter;» 
^c.  except  fuch  as  arc  ftufild  with  one  fort  of  dry  pulled 
fe2thcr5»  or  clean  down ;  and  not  mixed  with  fcaldcd 
feathers,  fen  down,  thilUe-down,  fand,  y*-.  on  pain  to 
foiftU  the  Lme*  or  the  value ;    And  they  are  to  fiufi 
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quHts,  nuUrafTcs,  and  cunuoti!,  wiih  clean  woo!,'  ami 
flocks;  without  uTinghoire  hair,  cj'r .  therein,  under  tbc 
like  forfeiture  SrnU.  1 1  H.y.  c.  ig:  ^  '^6  Ed.  6  r.  23. 

UPLAND,  High  ground,  or  lerra  f.rma,  in  conira- 
dillindion  to  marfliy  and  lo*  ground,  hi^ulph. 

USA,  'I  he  River /'fi  J  which  River  wa;  termed  IJit 
from  the  Goddefs  of  th.it  name ;  for  it  was  cullomary 
among  the  Pii^am  ta  dcJicate  hill?,  wood),  and  rivers, 
10  favourite  GoddelFfs,  and  to  cail  them  after  their  nsmes. 
The  Bti!t>ns  having  the  grcateft  reverence  for  Ctret  and 
Pro/trptna^  who  was  alfo  called  //;;,  did  for  that  reafon 
riamc  the  River  Jjh :  She  being  the  Goddefs  of  the 
/ii^fft,  thence  they  computed  days  by  eights  ;  as  Seven 
Nip  hi,  iJc.  L'Lunt. 

UoAGE,  Differs  from  Co  He  tn  and  Prefcription :  No 
man  may  claim  a  Rent,  Common,  or  other  ]nheriia,ncc 
by  Utagc  ;  though  ne  may  by  Prcfcnptioo,  6  Rep.  6j. 
Sec  titles /*i/;frj//;iff;  Ctijlem. 

USANCh.,  A  calendar  month,  as  from  May  20  to 
June  zo,  and  Double  Ufaace  is  two  fuch  months.  See 
mle  Biilt  cf  Exchange. 

USE. 

Usu5.]  Is,  in  application  of  L:iw,  the  Profit  or  Be- 
nefit of  Lands  ar.d  Tenements;  or  2  Trull  and  Confidence 
rcpofed  in  a  man  for  the  holding  of  lands,  that  he  to 
whofe  Ufe  the  TruA  is  made  Ihsii]  take  the  profits  thereof. 
lydi.  Sjm  par.  \  :  1 272. 

The  following  extrad  from  the  Commentaties,  [l:h.  2. 
€*  20,)  fecms  to  afford  the  cleared  and  moil  pcrfpicuous 
view  of  this  very  intricate  part  of  our  Law  ;  and  on  which 
cur  modern  Conveyances  arc  in  general  founded.  i>re 
further.  05  conncfled  uith  the  fubj-tl.  this  Diftionary, 
titles  Ccnvfyavcc  ;  Deii1\  Lt/iftand  Relea/e;  Fiaetf  LatiM; 
Rec&vcr)  ;  Mcrimain  ;  Trujl,  Sec. 

Ui)E3  AND  TRUSTS,  are,  in  their  original,  of  a 
nature  very  fimtlar  ;  or,  rather,  cxa^ly  the  fame  :  An- 
f»Ycring  more  to  the Jia'ei  commi^m,  than  the  Vfui-fruSui^ 
of  the  Civil  Law  ;  which  latter  «as  the  temporary  right 
of  ufing  a  thing,  without  having  the  ultimate  property 
or  full  dominion  of  the  fubtlancc :  But  in  our  Law,  a 
Ufe  was  a  Confidence  repofcd  in  another,  who  was 
Tenant  of  the  Land,  or  Ttrrt-ienaui,  that  he  (hould  dlf- 
pofe  of  the  land  according  to  the  intentions  of  Cejlui-qut- 
U/t,  or  him  to  whofc  Ufe  it  was  granted,  and  fulFer 
him  to  take  the  profiti.  As,  if  a  Feoffment  was  made 
to  ^-  and  his  heirs,  to  the  Ufe  of  (or  in  Trull  for)  B. 
and  his  heir* ;  here,  at  the  Common  Law,  ^.  the  ^'rrrt- 
ttaant,  had  the  legal  property  and  pofTcflion  of  the  land, 
but  B.f  the  Crjiui  qi't  Ujft  was  in  confcicnce  and  equity 
(0  have  the  profits  and  difpofal  of  it.  Plcu-J.  352. 

This  notion  was  ti.infplantcd  into  £ng/and  from  the 
Civil  Law,  about  the  close  cf  the  reign  of  EJiuaid  \\\, 
by  means  of  the  foreign  Kcclefiatlics  ;  who  introduced  it 
JO  evade  the  tbiutes  of  Mortmain,  by  obtaining  grants  cf 
land!,  r.ot  to  their  Religious  Houfes  dircAly,  but  to  the 
Ufe  of  the  Religious  Hcufcs ;  which  the  Clerical  Clnnccl- 
Icrs  of  thofc  times  held  to  \ie  f.ui'caa/r:t£a,  and  binding 
in  confciencc;  and  therefore  aiTumcd  the  jurifdi^ion  of 
compelling  the  execution  of  fuch  Tiuds  in  the  Court  of 
Chancery.  Jiee  jiats.  Edv:.  3.  6  :  i  Ric.  2.  e.  9  : 
I  Rep,  139;  and  this  DiAionary,  title  hUrtmain.  And, 
as  it  was  moll  eafy  to  obtain  fuch  grants  from  dying  per- 
fons,  a  maxim  wai  eiUblifhcd,  that  though  by  Law  the 


lands  themfelves  were  not  dcvifable,  yet  if  a  Teflator  hid 
enfcofl'cd  another  to  his  own  Ufe,  and  fo  was  pofTeiTed 
of  the  Ufe  only,  fuch  Uic  was  devifable  by  will.  But 
this  evafion  was  crufhed  in  it>  infancy,  hy  fiat*  15  Ric.  2. 
c.  5,  with  refpefl  to  Religious  Houfes.  See  Mcrtmain. 

Vet,  Uieidea  being  once  introduced,  however  fraudu* 
lently,  it  afterwards  continued  to  be  often  irinoccatl/p 
and  Ibmctimes  very  laiidibly,  applied  to  a  number  of 
civil  pjrpofti  ;  particularly  as  it  removed  th=  reilraint 
of  alienations  by  will,  and  permitted  the  owner  of  Unds, 
in  hi:  life-time,  to  make  various  defignations  of  their  pro- 
fits, prudence,  or  juflice,  or  family  cor.ver.ience,  might 
from  time  to  time  require.  Till  at  length,  during  our 
long  V.'ars  in  FraKctt  and  the  fubfequtrt  Civil  Commo- 
tions between  the  Houfes  cf  I'crk  and  Lanca'ttr,  Ufci 
grew  almoll  untvcrfal :  Through  the  dcfirc  that  men  bad 
(when  their  were  coniinually  in  hazard)  of  provide 
iiig  for  their  children  by  will,  and  of  fecuring  their 
eilatcs  from  forfeitures ;  wiien  each  of  the  contending 
parlies,  as  ihcy  became  uppcrmotl,  alternately  attainted 
the  other.  Wherefore,  about  the  reign  cf  EJvjarJ  IV. 
(before  whofe  time,  Lojd  Baton  remarks,  there  are  noc 
fix  cafe:,  to  be  found  r<;l;iurg  to  the  do^'trine  of  Ufes). 
the  Courts  of  Kquiiy  began  10  reduce  them  to  fometbing 
of  a  regular  fyltem.   Sec  Baeca  on  Ujes,  3  13. 

Origmally  it  was  held  that  the  Chancery  could  give 
no  relief,  but  againll  the  very  pcrfon  himlclf  intruded 
for  C<J}-M-qu<-Vje,  and  rot  againft  hii  hs.ir  or  alienee. 
This  was  altered  in  the  reign  of  Henry  VI..  with  refprft 
to  the  heir;  and  afterwards  the  fame  rule,  by  a  parity 
of  reafon,  was  extended  to  fuch  alienees  as  had  purchafcd 
cither  without  a  valuable  Confidcration,crwith  an  cxpref* 
notice  of  the  Ufe.  Keilw,  42,  46:  )\  B.  22  Ed  ^.c.  6: 
Bac.  V/ei,  312.  But  a  piirchafer,  for  a  valuable  Con- 
fidcration,  without  notice,  might  hold  the  land  difcharged 
of  any  Trull  or  Conhdenie.  And  alfo  it  was  held,  that 
neither  the  King  or  Queen,  on  account  of  their  Dignity 
Royal,  nor  any  Corporation  Aggregate,  on  account  of 
its  limited  capacity,  could  be  feiled  to  any  Ufe  but 
their  own  ;  that  i^,  they  might  hold  the  lands,  but  were 
not  compellable  to  execute  the  Trull.  Bae.  Vj'es,  346,  347. 
And,  if  the  FcofTee  to  Ules  died  without  heir,  or  com- 
mitted A  forfeiture,  or  married,  neither  the  Lord  who  en- 
tered for  his  cfcheai  or  forfeiture,  nor  the  Hulband  who 
retained  the  pofl'ellion  as  tenant  by  the  curtefy,  nor  the 
Wife  to  whom  dower  was  afHgned,  were  liable  to  per* 
form  the  Ufe  ;  becaufe  they  were  not  partie.^  to  the  Trufl, 
but  came  in  by  AO.  of  Law ;  though  doubtlefs  their  title 
in  reafon  wa/no  belter  than  th.ic  ol  the  Heir.  1  Rep. 122, 

On  the  other  hand,  the  Ufe  itfclf,  or  Intercll  of  Cej/iti* 
que  Vjf,  was  learnedly  re5ncd  upon,  with  many  elaborate 
dilHndicjnt,  And,  1.  It  was  held  that  nothing  could  be 
granted  to  a  Ufe,  whereof  the  Ut'c  is  infeparable  from 
the  PolTeflion ;  as  Annuities.  Ways,  Commons,  and 
Authoritio,  qu^  ipjo  Ufu  (s/:/'urjtuttrur ;  or  wlicreof  the 
Srifin  could  not  be  inllnnt!/  given.  1  ys«.  127;  Cr«, 
Eliz.  401.— 2.  A  Ufe  cculd  r.ot  be  raifed  without  a  (uf- 
ficicflt  ConliJeration.  l-'or  where  a  m.in  makes  a  FeofF- 
ment  to  another  without  any  Cor.fideration,  Equity  pre- 
fumes  that  he  meant  it  to  the  Ufe  of  himfclf ;  utdcL  he 
c^:pre^^ly  declares  it  to  be  to  the  Ufe  of  another,  and  then 
nothing  ftiall  be  prefumeJ  contrary  to  his  own  cxpref- 
ftons.  I  ^i»d.  37.  But,  if  either  a  good  or  a  valu.ibfe 
Confideration  appears,  Uquity  will  immediately  r&ife  « 
S  M  2  Ufe 
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\.Ke  «rrcrpon<!<nt  to  fuch  Conrideration.  Af«r68+  — 

3.  Via  wrrc  dL-lccndible  accotding  to  the  rulfs  o*  the 
Common  Law,  iti  the  cile  of  Inht-ri.nnccs  In  roiriiHiun  : 
(or,  in  this  and  nianyoilier  ri:rpcfl>,>€'y fiijuhurU^nn, 
aud  cannot  eilablilh  ^  diffErrnt  rule  of  Prnprrty  from  ch;it 
wliidi  the  Law  b:is  clUbhlhcd.    2  RgH.  Ahr.  780- — 

4.  Ufcs  might  be  ntl'fj^ncd  by  fccrct  deeds  btiiwccn  tlic 
parttci,  or  be  dcvifcd  by  \.\'X  will  jind  tcflamcnt :  I'O',  a* 
the  \c^A\  ctUtc  in  ihc  fuil  wai  not  trinjfcrrcd  by  thcfc 
iraiirjctiuns,  r<o  Livery  of  Scifin  wa»  ncceflary  :  .ind,  as 
the  iniciition  of  the  parties  was  the  leading  principle  in 
this  fpcctes  of  Property*  sny  Inftruincnt,  drclaiing  that 
inirntion.  ua&  allowed  to  be  binding  in  Equity.  Bac. 
Vjii%  J 1 2,  31S.  But  Cejiui  Vje  tuuld  not,  at  Com- 
mon Law,  aiiene  the  Icgtl  lnt<;retl  uf  the  lards,  uithcui 
the  concurrence  o(  his  Fffufffc ;  to  whom  he  was  ac- 
counted by  Law  to  be  only  Tenant  st  Suflk:rancr.  Sec 

Jiiit.  I  ^.  J.  f  I. — 5.  Ules  were  not  liable  to  atiy  of  the 
Fecdal  Burdens ;  and  p.iriirularly  did  not  efcheat  for 
Felony,  or  other  dcfe^  of  btcod  ;  for  Efchests,  J^r.  arc 
the  coiilt:<)u-iicc  of  Tenure,  and  Uics  are  held  of  no- 
body :  But  the  land  i:le!r  wai  lijb^c  to  Efcheiit,  when* 
ever  the  blood  of  the  Feoffee  to  Ufcs  wat  extinguifnrd 
by  crime  or  by  dcfeft  :  and  the  Lord  (as  wai  before  ob- 
fervcd)  mijihl  hold  it  dit'charged  of  the  Ul'c.  Jati.  190. 
— 6.  No  Wifr  could  be  endowed,  or  Huiband  have  his 
Curtcfy,  of  a  Ui'e  :  For  no  Truil  was  declared  for  their 
benefii,  at  the  original  grant  of  the  cilaic.  4  Rff>.  1  : 
2  And.  75.  And  therefore  it  became  cullomary,  when 
moll  clUtes  were  put  in  Ufc,  to  fc it'e,  before  mirriagc, 
loine  joint  cilatc  to  the  Ufc  of  the  Hulbind  and  Wife  for 
rheir  lives  ;  which  wcj  the  original  of  modern  Jointures. 
See  title  JoiKtnrt.  —  'j,  A  Ufe  could  not  be  extended  by 
writ  of  Elt^iit  or  other  legal  I'roeefs,  for  the  debts  of 
Cefisa-qui-U/t..  F'or,  bcine  merely  ?.  Creature  of  Equity, 
the  Common  Law,  which  looked  no  farther  than  to  the 
pcr<cn  aAually  feifed  of  the  land,  could  award  no  Pro- 
cefs  againd  it,  Bro.  /Ihr.  title  Exfcistionst  yo. 

It  is  imprailicable  hereto  purfue  the  doctrine  of  Ufes, 
:hruLi^h  all  the  refinements  and  niceties,  which  the  in- 
j^tnu'ty  of  the  times,  (abounding  in  lubtile  difquifiticns.) 
deduced  from  this  child  of  the  imagination ;  whco 
cnce  a  departure  was  permitted  from  the  plain  iiniple 
role*  of  Property  ertiblilhed  by  the  Ancient  Law.  Thefc 
principal  outlines  will  be  fuliv  furiicient  to  (he*  the 
groand  01  Lord  Block's  complain:,  that  this  courfe  of 
pruccedit^g  "  turned  to  deceive  many  of  their  juft 
and  reafonabie  Rights.  A  man,  th.it  h;«d  caufe  to  fue 
for  land,  knew  not  againJl  whom  to  bring  his  aflion,  or 
who  was  the  owner  of  it.  The  Wife  was  defrauded  of 
her  Thirds;  the  Hi^fbind  of  hia  Curtefy ;  the  Lord  of 
Warilftiip,  KcHcf,  Hrriot,  and  Ll'cbeat ;  the  Creditor  of 
his  Extent  for  Debt;andihe  poor  Tenant  of  his  Leafe.' 
Bae.  Uji  of  tki  L/nv  15  — To  remedy  thcfe  inconveni 
cnccst  abundance  of  llatutcs  were  provided,  which  madi 
the  landi  liable  to  be  eMecdfid  by  the  CreJiiors  o(Ce/Iut 
fui-U/e;  allowed  Aflions  for  the  Freehold  to  be  brought 
againll  him,  if  in  the  a^ual  pernancy  or  enjoyment  of 
trie  Profits ;  made  him  lisbl*:  to  .Actions  of  WatU- ;  elti 
bhfhed  his  Conveyances  and  Lcai'cs,  made  wi'.'-out  the 
concurrence  of  his  Feoffees;  and  gave  the  Lord  the 
Warcihip  of  his  Heir>  with  certain  other  Feodal  Per- 
<iu;iites.  See  J?afr.  E^iv.  3.  r.  6  :  2  Xic.  z.Jta:,  2,  y. 
19  //(■».  7.  f.  I5  :  I  Ri:^  2,  ^.9;  4        4.  f.  7  :  II  HeM.6 


f.  3 ;  I  HtH.  7.  f.  I  :  II  HiM.  6.  e.  5  :  t  Huh.  3.  e.  \  : 
4  W^Ji.  7.  .-,  17  :  19 //f«  7.  f.  15. 

I'hcfe  provITioos  all  tended  to  consider  CtJiui-qut-VJe 
SI  the  real  owner  of  the  cHate ;  and  at  length  that  idea 
wail  carried  into  full  cfird  by  the  flatute  27  Htn,  8.  e.  lo, 
which  is  ufualty  called  the  Stat  ut  e  of  Uses,  or,  in 
Conveyance*  ynd  Pleadings.  Iht  Siat^U  fcr  transferring 
Vjh  !.-zto  FrffcJ/ifit.  The  hint  (cf  n.s  to  have  been  de- 
Tivcd  Irom  what  was  done  at  :he  .Acccifion  of  King 
RteharJ  IIL  ;  who  having,  wlicn  Duke  of  Ci'>u(rJ}ti-, 
been  frequently  made  a  FcofTee  to  Ufcs,  would  u^JOn  the 
aflumpHon  of  the  Crown,  (4s  the  Law  u.t;  then  undcr- 
HixkI.)  have  been  entitled  to  hold  the  land  dik!iargcd  of 
the  Ufe.  But,  to  obvtMe  fo  rotr>riju:>  an  injullice,  an 
hd  of  Parliament  was  immediately  piifed,  which  or- 
dained, that,  where  he  had  been  fo  rnfircO'ed  jointly  with 
other  pirfcn»,  the  land  flioald  vet!  in  the  other  Feolfees> 
as  if  he  had  never  been  named  ;  and  that,  where  he 
flood  foicty  cnfeotfed,  the  eftaie  itf'lf  fliould  veil  in 
C/jlui-qat-Vje,  in  like  mannei  a*  \  e  h?.i  the  Ufc.  Stai, 

1  Ric.  3.  c.  5.  And  fo  the  fiatuie  Henry  VlIL,  after 
reciting  the  various  inconTeni.rnces  belore-mentioned, 
and  many  o'her^,  enafii,  chat  when  any  pcrfon  (hall 
be  feifed  of  lands,  iSc.  to  the  Ufe,  Confidence,  or  Trull, 
of  any  other  perfoo  or  Body-Politic,  the  perfon  or  Cor- 
poration entitled  to  tljc  Ufe  in  (ce-fimple,  fee-tall,  for 
life,  or  years,  or  othcrwlfc,  fhall  from  thenceforth  ttand 
and  be  leifcd  or  poflVfled^of  the  iand,  l^c.  of  and  in  the 
likeclUtesas  they  have  in  the  Ul'e,  TrulL  or  Con6dence; 
and  that  the  eAate  of  the  perfon  lo  feifed  10  Ules,  fball 
be  deemed  to  be  in  him  or  them  that  have  the  Ufe,  in 
fuch  quality,  manner,  form,  and  condition,  as  they 
had  before  in  the  Ufc."  The  Hatutc  thus  executes  the 
Ufe,  as  the  Lawycrj  term  it ;  that  is,  it  conveys  the  Pof- 
feflion  to  the  Ufe,  and  transfers  the  Ufc  into  PolTcnion  ; 
thereby  making  Cffini-qufUji  complete  owner  Of  the 
lard)  and  tenements,  as  well  at  Law  as  in  Equity. 

2  Cemra.  c.  20. 

I'he  Statute  having,  tha*,  not  aboHfhed  the  Convey- 
ance to  Ufes,  but  only  annihilated  the  infrvering  eftatc 
of  the  FeofTcc.  and  lurr.cfj  the  intereA  of  Ce/hi  ^ue-Uj> 
intna  legal, inllead  of  Ln  equitable,  Owncrfhip;  the  Courts 
of  Common  Law  began  to  i.-*kc  cognizance  of  Ufes,  in- 
ftead  of  fending  the  party  to  feck  his  relief  in  Ctianccry.- 
And,  confidering  them  now  as  merely  a  mode  o(  Con- 
veyance, very  many  of  trie  rules  before  cfi^blifiied  in 
Equity  were  adopted,  with  improvements,  by  the  Judges 
of  the  Common  Law.  The  fame  perlons  only  were 
held  capable  of  being  feifed  to  a  Ufe,  the  fame  confidcr- 
ations  were  nece^ary  ior  raiting  it,  and  it  cculd  only  be 
railed  of  the  fame  hcrediiamen!:,  as  formerly.  But  as 
the  flatute,  the  inlla  t  it  was  railed,  converted  it  into  ati 
actual  pcfTeffion  of  the  land,  a  great  number  cf  the  in- 
cidents, that  formerly  attended  it  in  its  fiduciary  flate, 
were  cow  at  au  end.  The  lar  d  could  oct  elchcat  or  be 
forfeited  by  the  aa  or  defect  of  the  Feoffee,  nor  be 
aliened  to  any  purchafer  difcharged  of  the  Ufe,  tior  be 
liable  to  Dower  or  Curtefy  on  account  of  the  fciiiiiof  fuch 
Feotfec;  becaule  the  legal  rHate  never  reiH  in  him  for  a 
moment,  but  is  inlianianeou!ly  transferred  to  Cijiut-que- 
Vjt.  as  Toon  as  the  Ufe  is  declared.  And,  as  the  Ufe  and 
the  land  were  now  coaveruble  terms,  they  became  lia- 
ble to  Dower,  Curtefy,  and  Efcheat,  in  confequercc  of 
the  fciilo  of  CtJiuhque'Vjt,  who  is  now  become  the 
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f  ilfo ;  Aid  twy  lilcewUe  were  no  longer  de- 
vifable  by  will.  2  Comm.  c.  20. 

The  various  nccclTuics  of  mankind  induced  alCo  the 
Jodgcs  very  foon  to  depart  from  the  rigour  and  fimpli- 
city  of  the  rules  of  Uie  Common  Law,  and  to  allow  a  more 
minute  and  cumplex  conllrudion  upon  Conveyances  40 
Ufcj  thin  upon  others.  Hk-nec  it  wai  .idjuJgcd,  that 
the  Ufc  need  net  alwaysbe  executed  the  Inllan:  the  Con- 
veyance is  made  :  but.  if  it  cannot  take  effedt  at  that 
time,  the  operation  of  the  Aatute  may  wait  till  the  Ufc 
Oialt  arifc  upon  fome  fature  contingency,  to  happen 
within  a  reaionablc  period  of  time  ;  and  in  the  mean- 
while the  ancient  Ol'e  ih^U  remain  in  the  original 
grantor  :  As,  when  lands  nre  conveyed  to  the  ufe  of  ^. 
and  B.f  alter  a  m;irriage  llull  be  had  between  them,  or 
to  the  Ufc  of  J.  and  his  hcir^  tiil  B.  fhali  pay  a  fum  of 
money,  and  then  10  the  Ule  of  B.  and  his  heirs,  a  RsU. 
Air.  791  :  Crtf.  Lii%,  439:  Bro^  Aht.  title  Ftejitt-  at. 
Ujfi,  30.  Which  dofliinc,  when  Devifes  by  Will  were 
again  introdacrd,  ard  confidercd  as  rquivaicnt  in  point 
of  conUrudlicn  to  Desl^trations  of  Ufes.  was  alfo  adopted 
in  favour  o( Extcutory  Dtvsjis,  Sec  that  title.  But  herein 
thcle,  Wt^ich  arc  called  ContingeNt  or  Sfir/ngt/tg  Uj'n, 
difiVr  from  aa  lSxecu:ory  Devifc;  in  that  there  mull  be 
perfon  fclfed  to  fucK  Ufrs  at  the  time  when  the  Contin- 
gency happens,  ctfe  thry  can  never  be  executed  by  the 
li.Ttute  ;  ard  therefore  if  tlie  cflatc  of  the  Fcoffie  to  fuch 
U;c  be  Jcflroyed  by  alienation,  or  otlicrwile,  before  the 
Contingency  ariles,  the  Ufc  ii  detlroyed  for  ever  :  where- 
as by  an  Executory  Dcvife  the  freehold  itfcif  is  tranf- 
ferred  to  the  future  Dcvlfee.  i  Rep.  134,  138:  CVo. 
EUx.  439-  And,  in  both  thefe  cafes,  a  fee  miy  be  li- 
mited to  t&ke  eHo^t  after  a  fee  ;  becaufCf  though  that 
was  forbidden  by  tne  Common  Law  in  favour  of  the 
Lord's  cfchent,  yet,  when  the  legal  cftaic  was  not  ex- 
tended beyond  one  ice  ftmplc.  luch  fubfetjucnc  Ufes  (after 
a  Urc  in  fee}  were  before  ihc  Itaiute  permitted  to  be  li- 
mited in  Et^uity  :  and  then  the  ftatuir  executed  the  legal 
etlate  in  the  (ame  manner  as  the  U^e  before  fubfiltcd. 
PelUxf.  7S  :  10  McJ.  4:3-  It  was  .\\\o  held,  thut  a  Ufc, 
though  CACCuied,  may  change  from  oiic  to  another  by 
ciixumllances  cx  pofi  fach  ;  a*,  if  A.  makes  a  fcntTmcni 
to  the  Ufc  of  his  intended  wife  and  her  cideft  fon  /or 
their  tivef,  upon  the  marriage  the  wi/c  takes  the  whole 
Ufe  ill  feveraliy  :  arid,  upon  the  birth  of  a  fon,  the  Ule 
is  executed  jointly  in  them  both.  Bac.  £^351.  This  is 
fometirncs  called  a  SetmAarj,  fometimes  a  $hiftittg  Ujh. 
And»  whenever  the  Ule  limited  by  the  deed  expires,  or 
canno:  vcfi,  it  returns  back  to  him  who  railed  it.  after 
futh  expir.iiion  or  during  fuch  impoflibiliiy,  and  is 
ftylcd  a  Re/uUuig  Vfe.  As,  if  a  man  makes  a  Feoffment 
to  the  Ufc  of  his  intended  wife  for  life,  witn  remainder  to 
the  Ufe  of  her  firit  born  fon  in  tail :  hers,  till  he  marries, 
the  Ufc  rcfalts  back  to  bimfelf:  after  marriage,  it  i*  ex- 
ecuted ill  the  wife  for  life;  and,  if  Ibe  dies  without  ifTue, 
the  whote  rcfults  back  to  him  in  fee.  Bai.  U/.^^ox 
I  Rtp.  120.  It  was  Tiknwiic  held,  that  the  Ufes  origin* 
ally  declared  may  be  revoked  at  any  j'uiure  time,  and 
new  Ulcs  be  dectartd  of  the  land,  provided  the  grantor 
icferved  to  himfelf  fuch  a  power  at  the  creiiion  of  the 
eftalc ;  whereas  the  olmoil  that  the  Common  Law 
would  allow,  ttus  a  deed  of  Dcfeafincc  coeval  uith  the 
grant  itlclf  (and  therefore  eiiecmcd  a  part  of  ii)  upon 
events  fpecifically  mcotioncd.  And,  in  «fc  ol  fuch  a 
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revocation,  the  old  Ufes  were  held  inflsntly  to  ceale, 
and  the  new  ones  to  become  executed  in  their  Head. 
Co.  Litt.  237-  And  this  was  permitted,  partly  to  in- 
dulge the  convenience,  and  partly  the  caprice  of  man- 
kind ;  who  (as  Lord  Bacsn  obfcrves)  have  always 
aft'oflrd  to  have  the  difpofition  of  their  property  re- 
vocable in  their  own  time,  and  irrevocable  ever  after- 
wards. Bac.  C^t  316. 

Cy  this  equitable  tr^iin  of  decilions  in  the  Courts  of 
Law,  the  power  of  the  Court  of  Chsncrry  over  landed 
property  was  greatly  curtailed  and  dirointlhcd.  But 
one  or  two  technical  fcmples,  which  the  Judges  found  it 
hard  to  get  over,  rellored  it  with  ten-fold  increafe. 
They  held,  in  the  firft  place,  that  "  no  Ufe  conld  be  li- 
mited on  a  Ufe  and  that  when  a  man  bargains  and 
felU  his  land  for  money,  which  raifcf  a  Uie  by  impli- 
cation to  the  bargainee,  the  limitation  of  a  farther  Ufe 
to  another  perfoo  is  repugnant,  and  therefore  void, 
Oy.  t55  :  1  And.  37,  I36.  And  therefore,  on  a  feoiT- 
Dient  to  A.  and  his  heifi,  to  the  Uie  of  B.  and  his  heirs, 
in  iruit  /or  C.  and  his  hcir^,  they  held  thu  the  /laiuie 
executed  only  the  firn  Ui'e,  and  that  the  fccond  wai  a 
mere  nullity;  not  adverting,  that  the  inllant  the  /irtl  Ufa 
was  executed  in  B.,  be  became  fcifed  to  the  ufc  of  C; 
which  fccond  Ufc  the  ftatutc  might  as  well  be  pcrmiiicd 
to  execute  as  it  did  the  hrft  ;  and  fo  the  legal  eilue 
night  be  inflantancoudy  tranfmitied  down,  thiough  a 
iiundicd  Ufes  upon  Ufcs,  Itll  iinally  executed  in  ihc  latt 
Cffikt-qut-Vj't.  [It  is  now  the  pra^icc  to  introduce  only 
the  namcsof  the  Fruilee  and  Cifiiit.^:it  TruJi\  the  cftate 
being  conveyed  to  A.  and  his  heirs,  10  the  Ufe  of  A,  and 
his  heirs  in  iruil  for  B.  and  his  heirs. j  Again  ;  as  the 
llatuie  mentions  only  fuch  pcrfons  as  were  jtijcA  to  the 
Ufe  of  others,  this  was  held  not  to  extend  to  terms  of 
years,  or  other  chattel  intcrctis,  whereof  the  termor  is  not 
i'cifed.  hut  only  poiTefTed  ;  and  therefore,  if  a  term  of 
one  thoufjind  ye^rs  be  limited  10  A.y  to  the  Ul'e  of  (or  in 
tfull  for)  B,,  the  tlatutc  dors  not  execute  this  Ufe,  bttc 
leavcs.  it  at  Common  Law.  Bti<.  335  :  Jtnk.  244: 
/*3/A.  76  :  Dytr  31S9.  And,  la/ily,  (by  more  modern  re- 
folutitrn^,)  where  lands  arc  given  to  one  ^nd  his  heirs,  in 
trull  to  r<;ceive  and  pay  over  the  profits  to  another,  thia 
Ufe  is  not  ert^cuted  by  the  Aatotc ;  for  the  land  mull  re- 
main in  the  truitce  to  enabir  him  to  pcr/orm  the  trull. 
2  Comm.  e.  20,  cites  i  Eq.  Ah.  38^,  33  |, 

It  feems,  however,  now  to  be  decided,  that,  to  prevnnt 
a  truft  fiom  being  executed  by  ttie  lUtuie  in  ofc^  of 
this  kind,  it  is  necefla-ry  that  the  Trodets  fhould  have 
lome  control  and  dil'cretion  in  the  application  of  the 
profits  of  the  cQate.  a^  to  make  repairs,  or  provide  for 
the  maintenance  of  the  CtJini-qut-TrtiJi.  Where  there  is 
no  fucU  Ipccial  circum.^iince,  it  appears  to  be  equivalent 
to  a  direflion  loTruftccs  10  permit  CtJlui.que-Tru/i.  :o 
take  the  profits  of  the  cflate;  which  is  fu'Iy  eflablifiicd, 
to  be  a  Ufe  executed.  1  Cemtn.  t.  ao,  in  cites  I  Bra, 
C.  ^.  75  :  2  7'<rm  Hep.  441 :  i  Ej.  Ah.  3S3. 

Of  the  two  m'^re  nt.cicnt  diUiitClions  the  Coarts  of 
Equity  quickly  av^iiled  ttiemfclves.  In  the  hrll  cafe  it 
was  evident  that  B.  was  never  intended  by  the  parties  to 
have  any  bcneltcial  inierclt ;  and,  in  the  frcond,  the 
Cijiui  q-ie~U/e  of  the  icfii  was  cxprefaly  driven  into  the 
Court  of  Chancery  to  fcek  his  remedy  :  and  thercfoic 
that  Court  determined,  that  though  thefe  were  not 
Ufcsj  which  the  lUtutc  cooM  exccutCf  yci'lUll  they 
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vtPtrc  ^rupt  ill  Equity,  *h'ich  in  cnnfcience  ought  to  be 
performed.  To  this  the  reafon  of  mankind  afTcntcd, 
and  the  dodrtne  of  Ufcs  was  revived,  under  the  denomi- 
mtion  of  TrulU  :  And  thus*  by  this  llri^  conlirudion  of 
the  Courts  of  Law,  a  Statate  made  upon  great  dclibcra* 
tion,  and  ir.trociucfd  in  the  inoft  folrmn  manner,  h»$  had 
Ir.iic  other  ciFcd  than  to  make  a  flight  alteration  in  the 
formal  words  of  a  Conveyance,  yaugh.  50;  Aik.  591. 

However,  the  Courts  ot  Equity,  in  the  excrcife  ot  this 
nettr  jurifdi^Uon.  have  wifely  avoided,  in  a  great  dcgree> 
thofe  mifchiefs  which  made  Ufes  intolerable.  The  Sta- 
tute of  Frauds,  flat.  29  Car.  2.  r .  3,  having  required  that 
evciy  Declaration,  Ail'ignmerii,  or  Grant  ot  any  Trurt,  in 
Lands  and  Hereditaments,  (except  fuch  as  anfe  from  im- 
plication or  conHru^ion  of  Law,)  fhall  be  m.ule  in  writ- 
ing ligncd  by  the  party*  or  by  his  written  will  ;  the 
Courts  now  confidcr  a  Trull-eftatc  (either  when  cx- 
preftiy  declared  or  refulting  by  fuch  implication]  as 
•equivalent  to  the  legal  Ownctfhip,  governed  by  the 
(amc  rule^  of  Property,  and  liable  to  every  charge  in 
Equity,  which  the  other  ii  fubje^  10  in  Law  :  And,  by  a 
long  feries  of  uniform  determinations,  for  now  near  a  cen- 
tury pall,  with  fomc  auirtance  from  the  Legillature,  they 
have  raifed  a  new  Syllem  of  rational  jurilprudence,  by 
which  Trulls  are  made  toanfv^er  in  general  all  the  bene* 
i;cial  ends  of  Ufes,  without  their  inconveiitimce  or  frauds. 
The  Trullee  is  confidered  as  merely  the  inllrument  of 
Conveyance*  and  can  in  no  (hape  affcA  theeflatc,  unlefs 
by  Alienation  for  a  valuable  Confideration  to  a  Purchafer 
without  Notice  ;  which,  as  Cefiui-qut-  U/e  is  gcncrjlly  in 
poiTcfTion  of  the  land,  is  a  thing  that  can  rarely  happen. 
2  Frt*m  \\.  The  Trull  will  defcend,  may  be  aliened, 
is  liable  to  Debt;,  to  Executions  on  Judgments,  Statutes, 
and  Recognizances,  (by  the  cxprcfs  provifion  of  the 
Statute  of  Frauds,)  to  Forfeiture,  to  Lcafer*  and  other  In- 
cumbrances, nay  even  to  iKe  Curtcfy  of  the  Hulband, 
as  if  it  was  an  Ellate  at  Law.  It  has  not  yet  indeed 
been  fubjrded  to  Dower,  more  from  a  cautious  .idherencc 
to  fome  hilly  precedent?,  than  from  any  tvell-groundcd 
principle.  1  Cbanc.  Rep.  254. :  2  P.  ffms.  640.  It  hath 
alfo  been  held  not  liable  to  efcheat  to  the  Lord,  in  con- 
fequence  of  Attainder  or  want  of  Heirs;  bccaufe  ihc 
1'rull  could  never  be  intended  for  his  benefit.  Hardvj. 
494:  Bui  gefi  and  Wheat  f  \  Black.  Rtp.xzy  See  further, 
title  Trujls. 

The  onlv  fcrvice,  therefore,  to  which  this  celebrated 
Statute  o/Uj'ti  is  now  configncd,  is  in  giving  cthcacy  to 
certain  new  and  fecret  fpecies  of  Conveyances ;  intro- 
duced in  order  to  render  tranfa^ions  of  this  fort  31  pri- 
vate as  poflible,  and  to  favc  the  trouble  of  making  Livery 
ot  Scilin,  the  only  ancicntConveyance  of  Corporeal  Frce- 
botds;  the  fecurity  and  rotoriety  of  which  public  in- 
velliture  abundantly  overpaid  the  Iibourof  going  to  the 
land,  or  of  fending  an  Attorney  in  one's  itcad  ;  But 
which  haa  given  May  to  a  fpecies  of  Conveyance  called 
a  Ccutnant  t«  jland  fnftd  to  V/ii ;  by  which  a  man.  fcifed 
of  lands,  covenants,  in  confidcraiioo  of  Blood  or  Marri- 
age, that  iie  will  (land  feifed  of  the  fame  to  the  Ufe  of  his 
CtiiM,  Wife,  or  Kitifnun ;  for  Life,  in  Tail,  or  in  Fee. 
Here  the  Statute  executes  at  once  the  eila:c ;  for  the 
party  in'.rndcd  to  be  brnefiicd,  having  thus  acquired  the 
Ufe,  is  thereby  put  at  once  into  Corporal  Pofl'eflion  of 
the  land,  without  ever  feeing  it,  by  a  kind  of  Parliament- 
ary Magic.    But  this  Conveyance  can  only  operate. 


when  made  upon  fuch  weighty  and  interfiling  corfider- 
ations  as  thofe  of  Blood  or  Marriage.  2  Comm.  <.  to. 
Sec  this  DifUonary.  titles  CsKvejasa  i  Covtxant  to Jiani 
fttfid,  &c. 

When  the  legal  and  equtubtc  Eflates  meet  in  .the  fame 
perfons,  the  'I'rull  or  ei;uitdble  Ellitc  it  merged  in  the 
legal  Eliaie;  As  if  a  Wife  (hould  have  tiic  legal  ElTate 
and  the  Hun>and  the  equitible  ;  and  if  they  have  an  or.ty 
Child,  to  whom  thefe  Etbtes  defcend,  and  who  dies  in. 
teftate  without  iffue,  the  two  Efiates,  having  united,  tlic 
defcent  will  follow  the  legal  Eiiaie,  and  the  Ellate  will 
go  to  the  Heir  on  the  part  of  the  Mother.  Ddwg,  y-ji : 
Gccdrighl  d.  Jtjtcr.  v.  ff^elh. 

Su  I' E  RST  IT  tov  s  Uses.  A  Devife  oflards  cr  goods 
<o  SuperlUticus  Ufes,  is  where  It  is  to  f.nd  or  maintain 
a  Chap!ain  or  Prirrt  to  pray  for  the  fculs  of  the  deed;  or 
a  lamp  in  a  chapel,  a  llipciuSiary  Prieft,  i^e.  Thcfe,  and 
fuch  like,  are  declared  ic  be  Supertlittous  Ufes;  and  the 
Kinds  and  goods  fo  devit'cd  are  forfeited  to  the  King  by 
J?M.  I  fi.  6      14:    Sec  iita/iat.  Zx  li  8.  c.  lo,  and 
this  Dift.  liilc*  Msrtmaiii ;  Chantatlt  U/a.    A  man  de- 
vifed  lands  to  Trulleri  and  their  heir±,  to  Bed  a  Prieft, 
to  pray  for  his  foul.  To  long  at  the  Laws  of  the  land  would 
permit ;  and  if  the  Liw?  would  cot  permit  it,  then  to  ap- 
ply  the  profits  to  the  Pofr,  with  power  10  convert  the 
profits  to  cither  cf  the  faid  Ufcs  ;  adjudged  this  was  not 
a  Devife  to  any  Supetftitious  Ufe.    3  Xel/.  Mr.  259, 
Where  certain  probts  arifing  out  of  land*  are  given  to 
Superflttioui  Ufcs,   the  Kmg  fhall  have  only  fu  much 
of  the  yearly  prohts,  which  were  to  be  applied  to  the 
Superftitious  Ufes  ;  though  when  the  land  iilelf  is  given 
to  the  teflator,  declaring  that  the  profit*,  without  fay- 
ing how  much,  (hall  be  emj^loycd  for  fuch  Ui'es,  in  this 
cafe  the  King  Aiall  have  the  land  itfe!f.     Moor  179, 
If  a  fum  certain  is  given  to  a  Pricfl,  and  other  goods 
which  depend  upon  the  Superftitious  Ufe,  alt  is  forfeited 
to  the  King  ;   yrt  if  land,  i^<.  is  given  to  And  an  obit, 
or  anntverfary,  and  for  another  good  Ufe,  and  there  is 
no  certainty  how  much  fhall  be  cropkycd  to  ihe  Supcr- 
flitious  Ufe,  the  gift  to  the  gcod  Ufe  fhall  preferve  the 
whole  from  forfeiture.  4  Rtp.  104  ;  2  Roll.  205.  Where 
a  Superlliticus  Ufe  Is  void,  fo  that  the  King  could  nor 
have  it,  it  \i  not  fo  far  void,  as  to  refult  to  the  heir  at 
law;   and  therefore  the  King  may  apply  it  to  tliarity. 
I  Salk.  163.    It  feems  now,  that,  independent  of  the 
(latutes,  Devifes  of  this  kind  could  not  have  effeA  :  for 
cither  they  would  be  void  by  the  hUntnam  (iatutes,  or 
when  not  within  the  reach  of  any  of  them,  nould 
be  deemed  fupeifliiious    by  the   Courts  of  Equity; 
which  would  therefore  direfl  the  money  to  be  applied  to 
fome  Ufe  really  charitable,  at  the  Court's  difcrction  ;  or 
fhould  the  determined  Ufe:  not  be  (Itought  lUorg  cnrugh 
to  warrant  the  cxercife  of  a  difcrction  fo  large,  would 
confider  the  Devii^ee  z\  a  Trullee,  for  fuch  at  would  be 
entitled  if  there  were  no  Devife.    1  Inji.  112,     n.  a. 
See  /'iff.  Ahr.  Cbaritahlt  L'jh  (D). 

USER  DE  ACTION,  Is  the  purfuing  or  bringing 
an  Atlion,  in  the  proper  county,  ^jV.    Breir  64. 

U^HER,  Fr.  Huijltr,  a  dtor-kccper.]  An  officer  in 
the  King's  hcufe,  ai  of  the  Privy  Chamber,  \^c.  There 
are  A^q  Ufhcrsof  the  Courts  of  Chancery  and  lixchequcr. 

USUCAPTION,  L'/uiapiio.]  The  cnjc>ing  bycon- 
tinuance  of  lime;  a  long  poflcHion,  or  prelcription. 
7trm  at  Z.ry.'— Kathcr  the  taking  ihc  prolic  rfa  ihini*. 

USUKRUC, 


USUFRUCTUARY.  i^;//«^«/„;u.]  One  thai  hath 
the  Ufff  ;ind  rt-ipj  the  Vrofit  of  a  thin". 

USURIOUS  CON  I  RACT,  Any  Bargain  or  Con- 
trad,  whereby  any  man  is  obliged  to  pay  more  Intercll 
for  Mont-y  than  the  Law  alluws.  See  title  Vjary. 

USURPATION.  Ufurpatia  '^  The  iifing  that  which 
is  another^  ;  an  intcrrapuon  or  dillurbing  a  mzn  in 
right  and  pniTilfion.  tf'c.  Ufuri^ations  in  the  Ci^il  and 
Canon  Law  »rc  called  Inirufioni^  ;  and  fuch  Intruders, 
having  not  any  right,  (lull  fubmit,  or  be  excommuni- 
cated and  deprived,  b'c.  by  Bcn:fa<tU  Confi.  Gib/.CatUx 
817.  For  Ufurpationsof  /A/f  onj/oflj,  fcciiile //li/co-.iy^//. 
As  to  Ut'urp.u:onsor  Franchifes,  fee  titles  Coij^ratiMi 
.i;>uo  ff'arrai.'o. 

U  S  U  R  Y, 

UsuRA.]  Money  given  for  the  Ufe  of  Money; 
it  i:i  particularly  defined  to  be  the  giin  of  any  thing 
by  contrail  above  the  principal,  or  thit  which  was  lent, 
exailed  in  cor.fidcration  of  Loan  ihcriof,  uhrihrr  it  be 
of  Money,  or  any  other  iliii'g.  3/fj,?.  151.  Some  make 
Ufury  to  be  the  ProtitexafUd  for  a  i^onn  rnadf  to  a  pcr- 
fon  in  want  and  diilrds;  but  properly  it  confiUs  in  ex- 
torting an  unrcafonable  rate  for  Money,  bcyondw  hat 
is  allowed  by  pofiiivc  Law.  The  letting  Money  oa:  at 
Litercft,  or  upon  Ulury,  was  ag.iinll  the  Comrnon  Law; 
and  in  foi  mcr  times,  ir  any  one  after  his  dcJth  had  been 
found  to  be  an  Ufui  cr,  all  his  goods  and  chatLcIs  were 
forfeited  10  the  King,  (Jc.  And  according  to  feveral 
ancient  llatutcs,  all  U^ury  is  unlawful;  but  at  this  time 
neither  the  Common  or  Suiute  Law  abfotut<^[y  prohibit 
Ufury.  3 /'i,*?  151,  By  this  is  meant  Intereft  for 

Money  lent,  not  exceeding  the  fettled  rate :  Inttrtji  ht' 
ing  the  lawful  gain  ;  U/urj  the  extortion  of  unlawful  gain. 

If  judgment  cannot  be  given  on  the  Haiute  againll 
Ufury,  it  hath  been  (aid  that  if  it  be  found  that  a  perfon 
lock  mo;iey  for  forbearance  by  corrupt  agreement,  judg. 
mcr.t  may  be  given  againll  him  at  Common  Law,  cf 
fine  and  imprilunment,  3  Salk^  391. 

Wh.-it<:vcr  were  the  prejudices  of  ear))'  times  againfl 
ihc  taking  oi  Intercll,  they  appear  to  have  worn  oft  i.i 
the  reign  of  Htnry  VIH.;  a  ration.il  commerce  having 
tJught  the  Notion.  thAl  an  ellate  in  mone% ,  as  well  at  an 
citate  in  land,  houlV^,  and  the  like,  might  be  let  out  to 
hi'e,  wiiliout  the  breach  of  one  moral  or  religious  duty . 
And  indeed,  when  the  fource  of  this  prejudice  is  cxa- 
rained,  it  will  be  found  to  haic  originated  in  a  political, 
and  not  a  mora!  precept;  lor  though  the  Jews  were 
prohibited  from  taking  Ufury,  thai  is,  Intcrclt.  from 
ihcif  brethren,  they  were  in  cxpreis  words  permiucd 
to  take  it  from  a  llrjnger.     2  Comm.  455,  6. 

What  ftidll  be  a  reafonablc  prolit^for  the  loan  of  money 
mull  nccclTarily  depend  on  a  variety  of  CircurotUncej. 
Jn  the  reign  oi  Hefy  VIH.  10/.  fier  itHt.  was  ailowed» 
as  chelrgal  rate  of  Intcreil,  but  by  jUi.  5  6  EJ.  6. 
c.  zo,  it  was  obfervtd,  that  the  flat.  37  //.  (.  9,  al- 
lowing thi3  rate  of  Intcfcll.had  been  conftnicd  to  give  a 
licence  and  fandlion  to  all  V/ury  not  exceeding  10/,  /rr 
({nt.\  and  this  conllrudion  was  declared  to  be  utterly 
tigalnj}  Scripturt  \  and  therefore  all  pcrfcns  were  forbid 
to  lend  or  lurbcar  by  any  device,  for  any  Vjury,  lacrtaft, 
Luite,  or  fJo/./whatfoevcr.onpain  of  forJciting  the  thing, 
and  the  Ufury  or  Intcrefl,  and  ofbcing  imprifoncd  and 
fired;  and  fo  the  Law  flood  Uil  ibe/a/,  13  £liK.  c. 


j  which  revived  the  J!at.  37  //.  8.  r  9,  and  ordained  iHae' 
I  all  brokers  IhouU  be  guilty  of  a  pr<iKum-t  who  iranfacl- 
I  ed  any  contracts  for  more;  .md  the  'ecurities  themfelvcs 

ifhould  be  void.  The  ftatute  21  'Jus.  i.r.  17,  further 
reduced  the  rate  of  interelt  to  8/.  p<T  ec/tt.;  and  it  hav. 
ing  been  lowered  in  1650.  during  the  Ulurpation,  to  61. 
per  tti!t.  the  lame  icduclioD  was  rc-cnaCted  after  the 
i  Refloraiion,  \iyjiat.  ixCar.  2.  t,  13.  And,  laflty,  this - 
rate  of  Intereft  was  reduced  10  $  i'  by  Jiat* 

iz  J»tn.  ft.  2.  e.  16. 

By  this  ftai.  12  Ann.  c.  16,  do  perfon  lhall  take,  di- 
reftly  or  indircdlly,  for  loao  of  any  money,  or  ary  things 
above  the  value  cf  5  /.  for  the  forbearance  of  100/.  for 
a  year,  and  fo  proportionably  for  a  greater  or  Icfs  fum; 
and  all  bonds,  contracts,  ai:d  atTurancei  made  for  pay« 
mcni  of  any  principal  fum  to  be  lent  011  Ufury,  above 
the  rate  of  ;  /.  prr  ant.  Jha'd be  utttrly  void:  And  who- 
ever fhall  take,  accept,  or  receive  by  way  of  corrupt  bar* 
gain,  loan,  t^fc.  a  greatrr  Interelt,  fhall  forfeit  treble 
ihe  money  borroAcd,  one  half  of  the  penalty  to  the 
profccuior,  the  other  to  the  King  ;  And  if  any  Scrivenor 
or  Broker  takes  mure  than  ^  j.  f>er  (ent.  procuration* mo- 
ney, or  more  than  xzJ.  for  making  a  Bond .  he  fhall  for- 
feit so/-  withcod*.  and  fuifcr  half  a-ycar's  imprifjn- 
ment.     Sec  alfo        AnnMtiiti  JorLi/e. 

Thefe  reftriftions,  however,  do  not  apply  to  cor- 
tra^s  made  in  foreign  countries,  fjr  on  fuch  contrails 
our  Courts  will  direct  the  payment  of  Intcreft  according 
to  thr  Law  of  the  country  in  which  fuch  conttad  was 
made.  Eiini  v,  Eajl  India  Company ^  1  P.  tl^ms.  396; 
2  Bro.  P.  C.  yt.  Thus  Irljfft  ^rturican,  TuTkijh,  and 
Indian  Interefl  have  been  allowed  in  our  Courts  to  the 
amount  of  even  12/.  per  cent.  For  ;he  moderation  or 
exorbitance  of  Intcrell  depends  upon  local  circumllan- 
ces;  and  the  refufal  tocoforce  fuch  contiailUs  would  put 
a  flop  toall  foreign  trade.  And  by  J}at.  14  Ceo.  3.  c.  7y, 
all  mortgages  and  other  (ecurittct  upon  eftates  and  other 
property,  in  Irtlendt  or  the  Plantations,  beiring  In- 
terefl not  exceeding  6/.  ptreeni.  fhall  be  legal,  tnough 
executed  in  the  kingdom  of  Crtat  Bntain,  unlefs  the  ' 
money  lent  lliail  be  known  at  the  time  to  exceed  the  ' 
value  of  the  thing  in  pledge;  in  which  cafe,  alfo,  to  - 
prevent  Ufurious  Contra^s  at  home,  under  the  colour 
of  fuch  foreign  fecuriii<rs.  the  B  orrower  (hall  forfeit  tre- 
ble the  fum  fo  borrowed,  z  dmm.  463.  4.  Sec  title  ' 
SUri^ag:. 

Ihe  following  dctenni nations  will  further  cxpUin 
the  general  principle!  that  govern  the  caic*  on  thit 
fubjc«. 

liisnot  ncccfTary  that  Money  fhouM  be  squally  ad.  • 
vanced.  to  Cf^rlUtutc  the  offence  of  Ufury.  but  any  contri- 
vance or  pretence  whiicvcr  to  gain  more  than  legal  Intcr- 
eft,  where  it  is  the  intent  of  the  pa<ties  tocontraA  for  a 
Loin.wiil  be  Ufury;  As  where  a  perl'on  applies  to  A  ' 
tradcfman  to  lend  him  money,  who,  inllead  of  cath.  fur- 
nillies  him  with  goods,  to  be  p^id  for  at  a  future  day» 
but  at  fuch  an  exorbitant  price  as  to  fccurc  himfelfmore 
than  leg<il  Interefl,  upon  the  amount  of  their  intrinfic 
value,  this  is  an  Ulurious  Contrati.    Ttie  qucHion  of 
Ut'ory,  or  whether  a  ConiraA  i5  a  colour  ai^  pretence 
fur  an  Ufuiious  Loan,  or  is  a  lair  and  honcfl  tranfadtou* 
muil,  under  all  it>  circunillancc,  be  determined  by  a  jury»  . 
fubjc^t  to  the  corre^ion  of  the  Court  by  a  New  Trial. 
,   Csov/.  112,  770:  j^fyj.  708  i  3  Term  Rtp.  531, 


USURY. 


It  is  remirkiWc,  that  one  pirt:cular  fpecies  of  indireA 
LVary  ii  guarded  againft  by  the  fiat.  Yi  M.  8  e.  9,  and 
tlti>  p^irtol  the  ilitutc  fccmi  Itill  In  (Oicc. — By  tlits  it  is 
tfoiflcd,  thai  no  pcrfon  (IiaII  Tell  liij  merchandizes  10  iny 
other.  an<3,  w.r.in  three  monthi  alter,  buy  the  fame,  or 
any  pirt  thereof,  upon  a  Itff.r  yir;Vr,  knuwing  them  to  be 
the  fdinc,  on  psin  to  forfeit  treble  the  value;  half  to  the 
informer,  ^nd  half  to  the  King;  and  alfo  to  be  puntlhed 
by  Hilt!  and  imprifonmeiit. 

Iti*  now  clearly  fettled  ihiit  Bankers,  ard  others*///^ 
ceunti-tg  billj,  may  net  only  take  ^-'-per  ant.  for  Interert, 
biit  A.lb  a  realbnablc  fum  bifi,ic4,  for  their  trouble 
and  ri&,  in  remiuing  ca(h,  and  for  other  incidental  ex- 
pcnccs.  3  Term  Rrp.  52,— But  ftil!  whether  fuch  a 
charge  \%  rcafonable,  or  ufuriouf,  mull  be  decided  by  a 
Jury,  alfilled  by  the  dirctition  of  the  Judge.— Ir  a  con> 
tract  ii  entered  into  to  p^y  more  than  lcg.1l  Intcrelt, 
though*  all  lecurtiiei  arc  immediately  void,  yet  the  pe- 
nalty ii  not  incurred  ttU  more  than  Icpnl  Inierert  is  ac- 
tually paid.  D&n^.  225.  The  IJorroiver  may  be  pro- 
duced as  a  witncls  to  prove  the  U'ury  in  an  action  for 
the  penalty,  if  la: /w.'.m  that  he  has  repaid  the  fum 
borro*cd.  ,\  Burr,  2251.  Sec  Rajm.  191.— It  wa*  for- 
mctly  held,  thai  the  Borrower  could  not  be  admitted  to 
prove  the  repayment  of  the  money,  lor  till  that  wa$ 
proved  he  was  no  witnefs  at  all.  1  Stra.  63}. 

If  a  B:ll  of  Exchange,  or  note,  is  given  in  coofe- 
qncnce  ofanUfurious  Cont^aI^l,  it  is  abfotutcTy  void, 
even  in  ihc  hnnds  of  nii  innocent  perfon,  who  may  have 
taken  it  in  the  fair  and  regular  courfe  of  buiinefs,  with- 
out any  no:icc  of  the  Ulury:  And  evidence  of  Ufury 
will  be  a  good  defence,  in  anadicn, brought  upon  fuchbtjl 
or  note  aga:nll  the  dfawcr ,  acceptor,  or  indorfer.  Lvivt 
V.  JFttilcr,  Deng  703  Soincai^rs  of  Gaming  Debts. 
Sec  title  G^tming.  The  Borrc*cr  may  be  a  wiJncfs 
though  the  mosey  is  rot  paid,  if  the  Ulury  neither  afFeds 
the  debt,  nor  i\  aids  the  contract  ;  And  where  the  matter 
h  doubtful,  :he  ohjirflioii  Ih.ill  only  go  to  his  credit,  aod 
not  CO  his  competency  as  a  wilneu.  1  Ttrrti  Rtf.  153. 

A  contract  lor  6/.  cent,  made  before  the  flaiu:e, 
is  not  within  the  m-'ariog  of  it ;  and  therefore  ic  is 
ftill  Uuful  to  receive  fuch  Intcred,  in  rclpeft  of  any 
fuch  contrafl.  The  receipt  of  higher  IntereA  t!ian  is  al- 
lowed by  the  ftatute,  by  virtue  of  an  agreement  fubi'c- 
qucni  to  the  6rll  cor.tr«£l,  doth  rot  avoid  an  afTurance 
f«irly  made  ;  and  a  boad  made  to  fecure  a  jull  debt, 
payable  wit'a  Uwful  Intercd.  fh;^!!  not  be  avoided  by  a 
corrupt  Ufurious  .Agreement  between  others,  to  which 
the  obligee  was  no  ways  privy :  Nor  ih-dl  miftafces  in 
drawing  writings  make  void  a  fair  agreement.  1  Ma</.6^. 

If  the  origins!  coniraft  be  not  ufurir-us,  noiKtngdone 
afterward?  can  make  it  fo  ;  A  counter-bond  to  fave  one 
harmUfs  agaiolla  bond  made  upon  a  corrupt  agreement, 
will  not  be  void  by  the  ftatu*es.  Bjt  if  the  original 
agreement  be  corrupt  between  all  the  parties,  and  fo 
within  the  ftatute,  no  colour  will  exempt  it  frcm  the 
danger  of  the  ftatutes  againll  Ufnr)'.  1  SrfAni.  73  : 
2  M--^-  428  :  4  Skp.  Abr.  170. 

A  fint  levied,  or  judgment  fuffcred  as  a  frcurity  for 
money,  in  purfuance  ol  an  Ufurious  Contra^,  may  be 
avoided  by  an  averment  of  the  corrupt  agrrcir.cnt,  as 
v/ell  as  any  commco  fptcia!iy  or  i  arcl  contraft  :  It  is  rot 
material,  whether  the  pavmentot  the  Principal  and  ihe 
Uforious  Interetl  be  t'ecurcd  by  the  fame,  or  by  differ- 
ent, convcyancesi  for  all  wfidngs  whatfoevcr  for  the 


flrengthcning  fuch  a  contraft  ire  void  ;  alfo  a  contrail 
referving  to  the  lender  a  great*  r  advanuge  than  aU 
lowed,  is  ufuriouf,  if  the  whole  11  releik-cd  by  way  of 
Ir.tereft,  or  in  part  only  under  that  name,  and  tn  part  by 
way  of  rent  for  a  houfe,  let  at  a  rate  plainly  cxccciiing  the 
knOAn  v^ue;  fo  where  part  is  taken  before  the  end  of 
the  time,  that  the  Borrower  hath  not  the  profit  of  the 
whole  principal  money,  l^c.  1  Haivk.  P.  C.  c,  82.  ^  iz. 
By  Holt,  Chief  juHicc,  if  A.  owes  £.  icoA  who  de- 
mands hi)  money,  and  J.  actjiiainis  him,  that  he  hath 
not  the  money  ready,  but  is  dcfirous  to  pay  it,  if  £.  can 
procure  it  to  be  lent  by  any  other  perlon  ;  and  there- 
upon B.  having  prcfent  occafion  for  his  money,  contracts 
with  C.  that  if  he  uill  Irnd  A.  too/,  he  will  give  him 
10/.,  on  which  C.  lends  the  money,  and  the  debt  is  paid 
to  B.\  this  i%  a  good  and  lawful  oor.tra£l,  and  not  ufurious 
between  B.  and  C.  Cartb.  352.  It  is  not  Ui'ury,  if  there 
be  rot  a  corrupt  agreement,  for  more  than  t<ie  lUtute 
Interetl;  and  the  deferdaot  Qiail  not  be  punithcd,  unlefa 
he  receive  fome  part  of  the  money  in  afiirmance  of  the 
ufuriuus  agreement.  3  Salk,  390. 

There  can  be  no  I'fury,  Hithout  a  Loan;  and  the 
Court  hath  ditlinguilhed  beiwrco  a  Bargain  and  a  Loan. 
I  Lkfu;.  273  :  Si<J.  27.  If  3  man  lend  another  100/.  for 
two  years,  to  pay  for  the  lean  50/.  and  if  he  pays  the 
principal  a:  thu  year's  end,  he  ihall  pay  nothing  for  In- 
tereil ;  thii  ii  not  Ufury,  bccaofe  the  party  m.iy  pay  it 
at  the  year's  end,  and  fo  difcharge  himldf.  Cre.  Jat» 
509  :  5  Rtp.,  69.  Andiv  U  the  fame  wiiere  a  pcrfon,  by 
ipccial  agreemeat,  is  to  pay  double  the  fum  borrowed, 
^c.  by  way  of  penalty,  for  non-payment  of  tht  principal 
debt  ;  the  pcnahy  being  in  lieu  of  damages,  and  the 
Boriuwer  might  repay  the  principal  at  the  time  agreed, 
and  avoid  the  peualiy.  j  inji.  89  :  2  RelL  Ahi\  801. 
But  if  thcfe  claufcs  be  infcrted  merely  to  evade  the  fla- 
tute,  the  contrail  is  void,  and  the  lender  is  liable  to  the 
fcnalties  of  Ufury.  1  tU-xk  P,C.  c.  Bz.  4  19. 

A  man  futrenders  a  copyhold  cAate  tD  another,  upon 
j  condiiioQ  that  if  he  pays  ScV.  at  a  certain  day,  then  the 
I  furreiider  to  be  void ;  and  aficr  it  t^  agreed  between  them 
that  the  money  Ih^ll  not  be  paid,  but  that  the  fur- 
I  rcndcror  Diall  forfeit  In  coiitideration  whereof, 

j  the  farrcndcrcc  promifes  to  pay  to  the  lurrcnderor,  on  a 
certain  day,  6c/.  otbl.,}tr  annum  Uom  the  faid  day/rc  L^j 
I  is  ln!trf£i  of  the  faid  Loi.  tiil  that  Turn  is  paid  :  '1  his  bl. 
I  fhall  be  taken  to  be  inKnJJt  Jemmrum^  and  not  lucn, 
I  and  but  limited  as  a  penary  for  non-payment  of  the 
I  60/.  as  a  Kifiiiitt  porait.  ic.  i  Rsll.  Rep.  469:  i  Danv. 
I  Ahr.  44.  On  a  loan  of  tec/,  or  other  lum  of  money  for 
'  a  year,  the  lender  may  agicc  to  take  his  Intcrell  half- 
yearly,  or  quirtctly  ;  or  to  receive  the  prolits  of  a  ma- 
nor or  Jand*.  l^c.  and  it  will  be  no  Ufury,  though  fuch 
profits  are  lentiered  every  day.  Cro.  Jac.  s6.  ' 

If  a  grant  of  rent,  or  leafe  for  2c/.  a  year  of  land  which 
is  worth  toe/,  ftr  oJiiuM,  be  made  for  one  hundred 
pounds,  ii  is  not  ufdriou^ ;  il  theic  be  not  an  agreement, 
that  this  grant  cr  leafe  (hn)l  be  vciJ,  upon  payment  cf 
the  ptir.cipal  and  arrears,  tUc.  y^Jii.  Ctnt.  249.  But  if 
tivo  men  ffcak  together,  and  one  dtfires  tJis  other  to 
lend  him  an  hundred  pounds,  and,  lor  the  loan  of  ic, 
he  uiil  give  more  than  legal  lutcrt  (t ;  and,  10  evade  the 
iiatuie,  he  grants  to  him  3c/.  po  annum  out  of  his  lard 
for  ten  years,  or  makes  a  le^lc  lor  one  hundred  years  to 
him,  and  the  leit'ce  rcgrants  it  upon  condiiioo  thir  be 
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fliall  ply  loL  yearly  far  the  ten  years :  In  this  cafe  it  is 
Ufury,  tiiough  the  leader  never  hnve  his  owp  hundred 
pounds  again,  i  Cra.  27.  Sec  i  l^n/t,  1 19. 

A  man  granieti  a  Kirgc  rent  f^r  ycarj,  lor  z  fm»U  fum 
of  money;  The  Statute  of  Uuiry  was  piL'jded  ;  and  it 
was  adjudged,  that  if  it  had  been  laid  to  be  upon  a  loan 
of^  money,  it  had  been  ufurious ;  though  it  is  otherwife 
if  it  be  a  contrficl  for  an  annuity,  .y  Sinp,  Abr,  170.  If 
one  hath  a  rent-charge  of  30/.  a  year,  tod  another 
aikcthwhai  he  I>iall  give  Joril,  and  they  agree  for  100/. 
this  is  a  plain  coniradt  for  (he  rent-charge,  and  no  Ufury. 
3  Nelf.  5  10.  The  grant  of  an  annuity  for  iivc<,  not  only 
exceeding  the  rate  allowed  for  intcreft,  but  alfo  the  pro- 
portion for  contrafls  of  this  kind,  in  confidcracion  of  a 
certtin  fum  of  money*  is  not  within  the  ftatutes  againft 
Ufury  ;  and  fo  of  a  grant  of  an  anouityt  on  condition, 
Crfl.  Jflf.  253:  J  Ltv.  7.  See  1  Sid.  182;  and  this 
title  AnrtHttiti  for  Lives. 

Where  intereft  exceeds  5/.  per  etui,  per  annum  on  a 
bond,  if  poflibly  the  principal  and  intereft  are  in  hnzard, 
upon  a  contingency  or  cafualt^.  or  if  there  is  a  hazard 
that  one  may  have  lefs  than  his  principal,  as  when  a 
bond  is  to  pay  money  upon  the  return  of  a  fhip  from  fea, 
i^c.  ihefe  are  not  Ufury.  2  Cro.  208,  508 :  1  Cro.  27  : 
S&mv.  8,  Though  where  B.  lends  to  P.  three  hundred 
pounds  on  bond,  upon  an  advcniuic  during  the  life  of 
£.  for  fuch  a  time;  if  tltcrefore  O.  pays  to  Ji,  twenty 
pounds  in  three  months,  and,  at  the  end  of  fix  months, 
the  principal  fum,  with  a  farther  pttr/nium,  at  the  rate  of 
6d.  per  pound  a  month  ;  or  if  before  the  time  mentioned 
E.  dies,  then  the  bond  to  be  void  :  I'his,  differing  from 
the  hazard  in  a  bottomry  bond,  was  adjudged  an  ufuri- 
ous contrail.  Cartbeiv  67,  68  :  Comkrl*.  1 25.  One  hun- 
dred pounds  is  lent  to  hai'e  1 20A  at  the  year's  end,  upon 
a  cafualty  ;  if  the  cafualty  goes  to  the  intereil  only,  and 
not  the  principal,  it  is  Ufury.  The  difference  is,  that 
where  the  principal  and  intcrell  arc  both  in  danger  of 
being  loft,  there  the  contraft  for  extraordinary  intereft  is 
not  ufurious  ;  but  when  the  principal  i^  well  fecured,  it 
is  01  her  wife.  j^rtV-^.  391.  See  title /»/ifrtf«<:^  iV.  as  10 
Bottomry  Bond}. 

A  lender  accepting  a  voluntary  gratuity  from  the  bor- 
rower, on  payment  of  the  principal  and  intere^^ ;  or  re- 
ceiving the  intereft  before  due,  i^c.  without  any  corrupt 
agreement,  lhall  not  be  within  the  ftatutes  againll  Ufuiy. 
2  Cro.^-jy  :  3  Cro.  501.  Alfo  if  one  gives  an  ufurious 
bond,  and  tenders  the  whole  money;  yet  if  the  party 
will  take  only  legal  intereft,  he  ftiall  not  forfeit  the  tre- 
bie  value  by  ftatute,  t^Uon.  43.  Judgment  cn  an  indidl- 
ment  for  Ufury  was  arrcftcd,  hecaufe  it  only  laid  a  cor* 
rupt  agreement,  without  any  loan,  or  taking  cxceflivcin- 
tcrcft  in  purfuance  of  it.  2  Strange  Si 6. 

Jn  adtion  for  Ufury,  a  corrupt  agreement  muft  be  fct 
forth  :  it  is^not  fuHicient  to  plead  the  ftatute,  and  fay 
thai  for  the'lending  of  20/.  the  defendant  took  more 
than  ^/.percent,  without  fcttiog  forth  a  corrupt  agree- 
ment or  contraft.  z  L/U,  6jt.  In  cale  of 


Ufury,  ye.  an  obligor  is  admitted  to  aver  againft  the 
condition  of  a  bond,  or  againft  the  bond  itfelf,  for  ne- 
ceffity'a  fake.  Pa/c/j.  6  fr.  isf  M.  B.  R. 

In  all  queftions,  in  whatever  rcfpcft  repugnant  to  the 
ftatute,  the  nature  and  fubftance  of  the  irtnfsftion,  and 
the  view  of  the  parties,  muft  be  afccrtaincd  to  faiisfy  the 
Court,  that  there  is  A  Loan  and  Bcric  wing:  And  where 
the  real  truth  is,  a  ban  of  money,  the  wii  of  man  cannot 
find  a  Hiift  to  ta.t:e  it  out  of  the  llatutc  :  And  though 
the  ftatute  mentions  only  loans  of  monies,  wares,  mer- 
chandizes, and  other  commodities,  yet  any  other  con- 
trivance, if  the  fubftance  of  it  be  a  loan,  will  come  under 
the  wQtd,  ittdireSily.  Cc-wp.  I15,  796:  Dsu^.  712. 

As  to  pleading  the  Statute  of  Ufury,  f^tdc  Com.  Dig, 
title  Pi£adcr.   Alfo  fee  farther  on  this  fubjeft,  j  Niw 
Abr.  and  2z  Fin.  Abr.  title  V/uty, 
'      UTAS,  0:7ava,  The  eighth  day  following  any  term 
I  or  feaft  ;  as  the  U.'as  of  St.  Mu^at/,  Sec.    And  any  day 
between  the  Keaft  and  the  Otlave  is  faid  to  be  within  the 
I  Utat  :  The  ufe  of  this  is  in  the  return  of  writs ;  as  ap- 
pears by  the Jidt.  5  1  //.  3.^?.  2.  tice  titles  Termi ;  Dajt 
tn  Bank. 

UTENSIL,  Any  thing  nrccftary  for  ufe  and  occu- 
\  pntion  ;  as  houfchold  ftujf,  ^r.  Cozvell, 

UTEIUNUS  FRATER.  A  brother  by  Ac  mother's 
:  fide,  farte/c.  di  Laud.  Lh.  Ang.  5.  See  title  Defcertt. 
UrFANG  TIlt  r  ;  See  Outfangthtf. 
U  TLAGATO  capiendo,  quando  utiagatur  ».?  una  tomi- 
teitu,  tt  pojtta  fugit  in  altum;  A  writ,  the  nature  whereof  is 
fufficicntly  cxprefTrd  by  the  name.    Sec  Heg.  Orig. 
foL  133  :  and  this  Oiftionary,  title  Outlaiv>y. 
'      UTijEGH,  ViklaguitUtlagattit.]  An  outlaw. 

lib.  \  ,  c.  4^7 .  See  Outlawry, 
I     UTLAWRY,  Ui.'agaria,  vet  Uthgatio.]   See  title 
Ouiltpwry. 

UTLEPE,  Sax.]  An  efcape  of  a  felon  out  of  prifon. 

FUta,  lib.  I.  f.  47. 

UrRUM,  A  writ  now  of  little  ufe.  Trrms  d»  Ley, 
See  AJp/e  de  Vtrum. 

UTTER  BARRISTERS,  Jurit  cm/klti.]  Barrifters 
at  Law,  newly  called,  who  plead  without  the  Bar,  ^r. 
See  titles  Barrulhr  \  Serjeant. 

UTTERING  FALSE  MONEY;  See  titles  Coin% 
Treafon. 

VULGARIS  PURGATIO.  The  moft  ancient  fpe. 
cics  of  trial,  wis  that  by  ordeal,  which  was  pcculiarl/ 
diftinguiihed  by  the  appellation  of  Judicium  Dei ;  and 
fomeiimes  Fulgarii  Purgatio,  to  diftmgutfh  it  from  the 
canonical  purgation,  which  was  by  the  oath  of  the  party. 
Sec  title  Ordml. 

VULTIVA,  A  wound  in  the  face — Fulcivaf/t  ^o/ol* 
cempcuaT.  Leg.  Sex.  ' 

V'ULTUS  DE  LUCA,  The  image  or  portrait  of 
our  crucified  Saviour  kept  at  Lo(ca  in  tha  Church 
of  the  Holy  Crof? :  ff'ilL  1,  called  the  Conqueror, 
often  fwore  per/aniium  i':dtnm  dt  Luca*  HaJmer.  lib.  1 : 
iValmJb.  Ub.  4. 
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WAFTORS,  Jra/tcrej.]  Conduaors  of  veffels  at 
lea ;  King  Ei/iu.  IV.  conllituted  certain  officers 
with  naval  power,  whom  he  lliled  Cujiodes^  Conducli-rts, 
nnd  Wa/tertit  to  guard  our  fifhiiig  velleh  on  the  coaA& 
of  Nttrj'clk  and  S^'tik.  Pm.  22  Ed.  4. 

Wage,  I'ii'Uuri,  from  Fr  Gu^i.]  The  giving  of  fc- 
eority  for  performance  of  any  thing;  as  to  Wage  or 
^age  deliverance,  to  Wage  law,  isV.  Co,  Litt.  294.  Sec 
IVagtr  cf  Laiv, 

WAGER  OF  BATTLE;  Sec  title  5 
WAGER  OF  LAW.  yaMatio  Ltgis.']  Socallcd.be- 
caufe  the  defendant  puts  in  furetics,  'va^/iciy  that  at  (uch  a 
day  he  will  tnakthh  Laiv,  that  is,  take  the  benefit  which 
the  Law  has  allovwd  him.  3  Ccmm.  c.zz  :  i  hj/.  295. 

This  takes  place  where  an  ai^icrt  ef  dtht  is  brought 
againft  a  man  upon  a  fimple  contraSi  between  the 
parties,  without  deed  or  record :  and  the  defendant 
fwedrs  in  Court  in  the  prefence  of  eleven  compurgators, 
that  he  oD^eth  the  pUintiB' nothing,  in  manner  and  form 
as  he  haih  declared  :  The  reafcn  of  this  waging  of  Law 
is,  bccaufe  the  defendant  might  have  paid  the  plain- 
tiff  his  debt  in  private,  01  betorc  uitrclTcs  who  may  be 
all  dead,  and  therefore  the  Law  allows  him  to  wage  his 
Law  in  his  difcharge ;  and  his  oath  (hall  rather  be  accepted 
to  difcharge  himfclf,  than  the  Law  will  fufter  him  to  be 
charged  upon  the  bare  allegation  of  the  plaintiH*.  2  Inft. 
45.  Wager  of  Law  is  uftd  in  aiiions  of  debt  without 
fpeciatt/i  and  al(b  in  aflion  of  detinue,  for  gocds  or 
chattels  lent  or  left  with  the  defendant,  who  may  fwear 
on  a  book,  that  he  detaineth  not  the  goodi  in  manner 
«i  the  plainiiiF  has  declared,  and  his  compurgators, 
(who  muft,  in  all  cafes,  as  it  feems  now,  be  eleven  in 
number,)  fwear  that  they  believe  his  oath  to  be  true. 

3  Ccm/fg.  (.  2Z. 

The  oumnrr  of  waging  Law  is  thus :  He  that  is  to  do 
it,  muft  bring  his  compurgators  with  Inm  into  Court, 
and  ftand  at  the  end  of  the  bar  towards  the  right  hand 
of  the  Chief  JuUice  ;  and  the  Secondary  alks  him,  whe- 
tlier  he  will  wage  his  Law  ?  If  he  aofwers  that  he  will, 
the  Judge  admoninielh  him  to  be  well  advifed,  and  tella 
bim  the  danger  of  taking  a  falfe  oath ;  and  if  he  Hill 
pcrfirts,  the  Secondary  fay*,  and  he  that  wages  his 
Law  repeats  after  him  :  "  Hear  this,  ye  JulUccs,  1  hat 
I  ji.  B.  do  not  owe  to  C.  D.  the  fum  of,  Ui.  nor  any 
penny  thereof,  in  ir.anncr  and  form  as  the  faid  CD. 
hath  declared  ?gain(l  me  :  So  help  me  God."  Though, 
before  he  takes  the  oath,  the  plaintiff  is  called  by  the 
Crier  thrice  ;  and  if  he  do  not  appear  he  becomes  non- 
fuitedj  and  then  the  defendant  goes  quit  without  taking 
his  oath ;  and  if  he  appear,  and  the  defendant  Avears 
ihAC  he  owes  the  plainciff*  nothing,  and  the  compurgaton 
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do  give  it  opon  oath  that  they  believe  he  fwears  true,  thfr 
plainiil}'  is  barred  for  ever;  for  when  a  pcrfon  has 
waged  hi;  Law,  it  is  as  much  as  if  a  vetdi^^  ha>  pafTed 
againA  the  plaintiff:  If  the  plaintiff  do  not  appear  to 
hear  the  defendant  pet  form  his  Law,  fo  that  he  is  non- 
fuit,  he  is  not  barred,  but  may  bring  a  new  aclion. 
I  JtiJ}.  155  :  2  Lil.  Abr.  674. 

In  an  a^ion  of  debt  on  a  by-law,  the  defendant  waged 
his  Law  ;  a  day  being  given  on  the  roll  for  hiro  to  come 
and  make  his  Law,  he  was  fci  at  the  right  corner  of  the 
Bar,  and  the  Secondary  sfked  him.  if  he  was  ready  to 
VVage  his  Law ;  who  anfwering  that  he  was,  he  laid 
his  hand  on  the  book,  and  then  the  pbintifi'  was  called  ; 
Then  the  Judges  admonilhed  him  and  hi^  compurgators 
not  to  fwear  rallily  ;  and  thereupon  he  made  oath,  that 
he  did  not  owe  ilie  money  moda  et  fcrma  as  the  plaintiff 
had  declared ;  and  then  his  compurgator!,  who  wcr« 
Handing  behind  him,  were  calied,  and  each  of  them  lay- 
ing his  right  hand  upon  (he  book,  made  oath  that  they 
believed  what  the  defendant  had  fworn  was  true.  2  Ftnt. 
ij\\zSaik.  682.  The  defendant  cannot  wage  his  Law 
in  any  a£lion,  but  pcrfonal  ai5lions,  where  the  caufe  is 
fecret  :  and  Wager  of  Law  has  been  denied  on  hearing 
the  cafe,  and  the  defendant  been  advifed  to  plead  to 
tflur,        z  Lil.  675,  676. 

Executors  and  adminillrators,  when  charged  for  the 
debt  of  the  deceafed,  fliall  not  be  admitted  to  wage  their 
Law  :  For  no  man  can>  with  a  fafe  confcience,  wage  Law 
of  another  man's  contrail ;  that  is,  fwear  that  he  never 
entered  into  it,  or  at  leaii  that  he  privately  difcharged 
it.  Finch  L.  424.  The  King  alfo  has  his  prerogative  ; 
for,  as  all  Wager  of  Law  imports  a  rcEeftion  on  the 
plaintiff  for  dilhonefty,  therefore  there  (hall  be  no  fuch. 
Wager  on  aflions  brought  by  him.  Fincb  L.  425.  And 
thi>  prerogativ-c  extends  and  is  communicated  to  debtor 
a^d  accomptant ;  for.  on  a  writ  of  qua  minus  in  the  Ex- 
chequer  for  a  debt  on  finiple  contrail,  the  defendant  is- 
not  allowed  to  w<';g«his  Law,  i  lnJK  295. 

Jn  ihort,  the  Wager  of  Law  was  never  permitted,  but 
where  the  defendant  bore  a  fair  and  irreproachable  cha- 
railer  \  and  it  alfo  was  conBncd.  to  fuch  cafes  where  a 
debt  might  be  fuppofed  to  be  difcharged,  or  fatisfaftion 
made  in  private,  without  any  witneffes  to  aiteft  it :  And 
many  other  prudential  retlric'tions  accompanied  this  in- 
dulgence. But  at  length  it  was  conlidered,  that  (evca 
under  all  its  reltrifiions)  it  threw  too  great  a  temptation 
in  the  way  of  indigent  or  pro6igate  men  ;  and  therefore 
by  degrees  new  remedies  were  devifed.  and  new  forms 
of  actions  were  introduced,  wherein  no  defendant  is  at 
liberty  10  wage  his  Law.  So  that  now  no  plaintiff  need 
\  at  all  apprehesd  any  danger  from  the  Kardinefs  of  his 
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dcbvOiS  com'cierce,  unlrfs  he  votantarily  dicoJti  to  rely 
on  hu  aJverfaTv*s  veracity,  by  bringing  an  obfulrtc,  in- 
rtead  of  ■  mod^-rn,  aAion.  Therefore  one  0iall  hardly 
li<;ar  iit  crefent  of  an  a<5tion  of  debt  brought  upon  n  ftm- 
pie  cop.irirt;  chat  bcinT  fupplied  by  an  aflion  of  trcf- 
paU  on  ihc  cai'e  for  the  breach  of  a  promiff,or/7.^Jiw^/ ; 
Hlierein»  (hough  the  fpecific  debt  cannot  be  recovered, 
yet  damages  may,  equivalent  to  ihe  fpecilic  debt :  And 
this  beijig  an  a^ton  of  trefpafs,  no  Lnw  can  be  waged 
therein.  So,  inftead  of  an  aflion  of  deti-mc  to  recover 
the  very  thing  dcuined,  an  action  of  trefpaCs  on  the  cafe 
in  trover  and  convcrfi  jn  is  ul'uaily  brought ;  wherein, 
chough  the  horfc  or  other  fpecific  chattel  cannot  be  had, 
yet  the  deftr.dani  iTiall  pay  damages  for  the  converfion, 
etiual  to  the  value  of  the  chattel;  and  for  this  trcfpafs 
•'■'lb  no  Wr^er  of  Law  is  allowed.  In  the  room  of  ac- 
tior.s  of  accour.t,  a  bill  in  equity  is  ufually  filed  ;  wherein, 
though  ihe  defendant  anftvcrs  upon  his  oa:h,  yet  fuch 
oath  is  not  corcluftve  to  the  plaiuiifT;  but  he  may  prove 
every  article  by  ether  evidence,  in  contradiflion  to  what 
the  defendant  has  fworit.  So  that  Wager  of  Law  Is 
tjuitc  out  of  ufe.  being  avoided  by  the  mode  of  bringing 
the  a£l:on:  but  llt]|  it  is  not  out  of  force.  And  there- 
fore, when  a  new  tlalutc  inflifts  a  penaUy,  and  gives  an 
ai\ion  of  debt  hr  recovering  it,  it  is  ufu.il  to  add,  *'  in 
which  no  Wager  of  Law  ftall  be  allowed:"  olherwife  an 
hardv  delinquent  might  efcape  any  penalty  of  the  Law, 
by  fwcaritig  he  had  never  incurred,  or  clfe  had  dif- 
char|;ed  it-  See  3  Comm.  c.  za;  where  many  particulars  as 
to  this  obfoletc  fpccies  of  trial  by  the  oath  of  a  defendant, 
and  his  compurgators,  are  detailed. 

WAGERING  POLICIES;  $eeik]c  h/uranct. 

WAGERS.  By  Jiat.  7  Mn,  c.  17,  all  Wagerj  laid 
upon  a  contingency  relating  to  the  then  war  with  fr/iticr, 
and  all  fccunlies,  ^V-  therefore  were  declared  to  be 
void  i  aad  perfons  concerned  were  to  forfeit  double  the 
films  laid. 

In  general,  a  Wager  may  be  confidered  as  legal,  if  it 
be  not  an  incitement  to  a  breach  of  the  peicc,  or  to  im- 
iftorality  ;  or  if  it  do  not  aft'cfl  the  feelingi  or  interell  of 
a  third  prrfon,  or  expole  hint  to  ridicule  ;  or  if  it  he  not 
againft  found  policy.  C&ivp.  729:  2  Torn  Rep.  t\o: 
3  Tirm  Rep.  697  :  where  the  principal  cafes  on  tftis  point 
are  very  fully  confidered.  See  Gaming, 

WAGES,  The  reward  agreed  upon  by  a  mailer  to 
be  paid  to  a  fervant,  or  any  other  perfon  whith  he  hin-s 
to  do  bufincfs  for  him.  2  Lill.  Abr.  677.  Sec  titles  la- 
hsurirs ;  Ser-vantJ. 

Wages  ov  Members  of  Parliament;  See 
Partiamint. 

WAGGONS  AND  WAGGONERS;  fi-e  titles 
Cartt ;  Hi^hx^ays  \  Tumpihs. 

WAIFS,  from  the  Sax.  U'aJ{nn\  ? t .  Choft  guaivi  \ 
Lat.  B^na  ff'aviaia  ]  Goods  which  are  tlnhn  and 
ivai'vefi{i,  t.  abandoned)  by  the  f«Ion,  on  his  being  pu'- 
fued,  for  fear  oF  being  apprehended  ;  which  are  for. 
(cited  to  the  King  ;  or  Lord  of  ilie  Manor,  if  he  hath 
the  franrhtiL'of  W.iif.  Ktico.  81.  If  a  felon  in  purfuit 
waives  the  goods  ;  or,  having  them  in  hi»  curtody,  and 
thi<>king  that  purfuit  waj  made,  for  his  own  eafc  and  ] 
more  fpccdv  flight,  flies  away  anJ  leave.-,  the  goods  be- 
hind  him  ;  then  the  King's  OfRcer,  or  the  iJailiff  of  the 
Lord  of  the  Manor  within  whofe  jurifdiflioii  ihfv  are 
Icf:,  whohaih  the  itbnthifccf  Waif,  may  fei/c  the  goods 


I  to  the  King';  or  Lnrd's  oft,  and  keep  them  ;  except 
'  the  owner  makes  ftefli  purfuit  .irier  che  lelon,  and  fuc  an 
[  Appeal  of  Robbery  within  a  ye»r  and  a  tiay,  cp  give 
evidence  ajainll  him  wliereby  he  is  attainted,  iJc.  in 
which  cafe,  the  o»  ner  Hiall  have  reftitmit  n  of  his  goodt 
fo  llolen  and  waited.  Sta:,  ti  f/.  S.  c.  n  x  3  Pfp.  109: 
Finch  £.212. 

Waived  goods  alfo  do  not  belong  to  the  King,  till 
feifed  by  fomcbody  for  his  ufc  ;  for  if  the  party  robbed 
can  feifc  them  firll,  though  at  the  dtllance  of  20  years* 
the  King  lliali  never  have  them.  Finei;  L.  ziz  ; 
I  Comm.  c,  S. 

Goods  waived  by  a  felon,  to  his  flight  from  thnfe  whp 
purfue  him,  ftiall  be  forfeited.    And  though  V.'aif  is 
generally  fpokcn  of  goods  (Ich'n,  yet  if  a  man  be  parfucd 
with  hue  and  cry  as  a  felon,  and  he  flies  and  leaves  hh 
flifw  goods,  thcle  will  be  forfeited  as  goods  ftolen ;  but 
ihey  are  properly  fugitive's  goods,  and  not  forfeited,  li;! 
it  be  found  before  the  Ccroncr,  or  otherwife  of  record, 
that  he  flfd  for  the  felony.  2  Haivk.  P.  C.  r .  49.  ^  17. 
The  Law  makes  a  forfeiture  of  goods  waived,  as  a  pu- 
j  nilhroent  to  the  owncrof  the  good!,  for  not  bringing  the 
fehin  to  jullice  :  But  if  the  tliiif  had  not  the  goods  ia 
I  his  polVcffion  when  he  fled,  there  is  no  forfeiture.    If  « 
felon  ftta!  goods  and  hide  them,  and  afterwards  f!ie!, 
ihcfe  goods  are  not  forfeited  :  So  where  he  leaves  flo'ea 
I  goods  any  where,  with  an  intent  ti»  fetch  them  at  another 
I  time,  they  are  not  waived  ;  ar.d  in  thefe  cafes,  the  owner 
I  may  take  his  goods  where  he  finds  them,  without  frcQi 

fuit.^S'f.  Cro.  Eltz.  694:  5  R(p.  tog:  Moor  yi^, 
I  Tlie  gcods  of  a  foreign  Merchant,  though  llolen  and 
,  throtvn  away  in  flight,  fhftll  never  be  \^*aif*.  FiiK.  Ahr. 
I  tit.  Efiray  I  :  3  Buljl.  19.  The  rcafon  affigncd  for  thii 
1  is,  not  only  for  the  encouragement  of  trade,  but  alfo  be- 
caufe  there  is  no  wilful  default  in  the  foreign  Merchant'* 
I  not  purfuing  the  thief ;  he  being  generally  a  llrarg-r  to 
'  oui  laws,  our  ufages,  and  our  language.  1  Csmm, 
I  c.  fi,  /.  297. 

j  Waifs  and  'Strays  arc  f-id  to  be  nullius  in  hnis  ;  and 
therefore  they  belong  to  the  Lord  of  the  Franchife  where 
found.  Srifon,  c.  17.  We  read  of  jlaata  c<^sna  fJ 
i^otf,  in  the  manor  of  Vptsn,  ice.  in  .om.  Sahp.  See 
22  f^ia.Mr.  40S — 410;  and  this  DiiL  title  EJJray. 

WAIN.  Plaupriim.'\  A  Can,  Waggon,  or  Plough  to 
till  land. 

WAINABLE,  i.t.  That  maybe  ploughed  or  ma- 
nured ;  lard  tillable.  Chart.  Amiq. 
WAIN  AGE;  (ce  Gainagr. 
!      To  W.AIVL--,  li^aiviare  ]  In  the  general  figni6cation, 
ii  to  forfake ;  but  is  fpocially  applied  to  a  woman,  who' 
I  for  any  crime  for  which  a  man  may  be  outlawed,  is 
.  termed  waived.  Heg  Ofig.  132.  See  title  Ow/Zfln/ry. 
V/A1\'ER,  The  palling  byofa  thing,  or  a  declining 
or  refuf:*!  to  accept  it.    Sometimes  it  is  applied  to  an 
cllate  or  fomething  conveyed  to  a  man,  and  fomctimes 
to  a  plea,  ijc.    A  Waiver  or  dii'agrcement  as  to  goods 
and  cbattch.incareofagifi, will  be  effectual.  /.//.  ^710. 
If  a  jointure  of  land:  be  made  to  a  woman  after  marriage, 
fhc  inny  waive  this  after  her  hulband's  death.  3  R/p.  27, 
An  iiifaiit,  or,  if  he  die,  his  heirs,  may  by  Waiver  avoid 
an  eft?.!:?  made  to  him  during  his  minority.  1  //i,'?.  2j, 
34S.    iijt  where  a  particular  eilate  is  given  with  a  re- 
mainder over,  there  regularly  he  that  hath  it  may  not 
waive  it>  to  the  dnmage  of  him  in  remainder:  ThooglL  , 


it  u  otherwifc  where  one  hath  a  reverfioo,  for  that  niill 
not  be  hurt  by  fuch  W-iivcr.  4.  Slvf.  /thr.  192.  After 
rpccialiU'uc  juiiic^l  in  any  a£tton«  the  partic*  cii^.-ot  waive 
it  without  motion  in  Court.  1  KtL  225.  AiTigDincnt 
of  error  by  Attorney  on  an  Outlawry,  urdcrca  to  be 
waived,  and  the  pj.cy  to  afTign  tn  prrfon,  after  demurrer 
for  thi*  caule.  z  ii  h.  15.  ^zc  \\x'ic  Di/cUimtr, 

WAKK,  'I  lls  cvc-fcaft  of  ihe  Dedtcatiun  of  Churchei; 
which,  in  many  cuuntr/  places,  i»  obfervcd  with  featUng 
and  rural  <liverlion>.  bV.  Pai.xb.  Amtiq.  609. 

WAKEMaN.  f..*y;  Watchmin.]  The  Chief  Ma- 
p/irtraic  oi  the  town  ol  R-ppcn  in  t'orkjhirt^  is  fo  c^iilcd. 
CtimJ. 

W  ALES,  ii'al/ta.]  Part  of  Gr.J/  Brtialn,  on  the  Weft 
fide  of  England  \  formerly  divided  into  three  province!, 
Kunit-tf'e/ct,  Hour/}- Wales,  znd  ti'e/I-l/ a/a  ^  and  inha- 
bited by  the  pffsprifig  of  the  ancient  BritMJ,  chafed  thi- 
ther by  the  SaxsMf,  called  in  to  aluft  them  a^ur.il  the 
Pt^i  and  SidJ.  Lain!>.  :  Stat.  H'allite,  M  iVtv,  1.— , 
EnguinJ  and  JI'a.\-i  were  originaHy  but  one  tstion,  and 
fo  (hey  con'.inucd  tUi  the  time  of  the  RcrrAn  conquell : 
£uC  when  the  Romcjii  came,  thofc  Jiritom  who  would  not 
fubmtt  to  ihcir  yoke»  betook  thcmfclves  to  the  mountains 
of  lyala ;  from  whence  they  came  again  foon  after  the 
Rvnaiu  were  driven  away  by  their  dliTenfions  here. 
After  this  came  the  Saxonst  and  gave  them  another  dif- 
turbance ;  and  then  the  kingdom  was  dtrided  inco  an 
Heptarchy :  and  then  alio  began  the  H'djo  to  be  diiUn- 
guifhed  from  the  Zir^ltjb.  Vet  it  is  obfcrvable,  that 
though  WaUi  had  Princes  of  their  own,  the  King  of 
EfiglaHif  had  foperiority  over  them,  for  to  htm  they  paid 
homage.   Caoidtn  ;  z  Med,  tl.    See  further,  I  Comm. 

The Jiat.  Ed.  3,  y7.  1.  2,  annexed  the  Marches 
of  tfaJtj  perpetually  to  the  Crpwn  of  En^/utd,  fo  as  not 
to  be  of  the  Priocipaliiy  of  If'tihs.  And  by  Jlat.  27 
Hen.  S.  c.  26,  //o/w  was  incorporated  into,  and  united 
with,  England  :  AU  perfons  born  in  ^faUt  arc  to  enjoy  the 
like  iiberiics  as  thofe  born  in  England,  and  lands  to  de- 
fcend  there  acco:ding  to  the  Ehglijh  Laws  :  The  Laws 
of  EagUnd  are  to  be  executed  in  ff^aUi ;  and  the  King 
to  have  a  Chancery  and  Exchequer  at  Brtck/Kck  and 
Diuhigh.  UlBcers  of  Law  and  Miniflcrs  flial!  keep 
Courts  in  the  L':glijh  Tongue  ;  and  the  It'tljh  Laws  and 
Cufloms  to  be  tn^j-jtred  into  by  CommiiTionj  and  fuch 
of  them  as  Ihutl  be  thought  6t  continued  ;  but  the  Laws 
and  Cullums  of  Nitrib  lyaltj  are  laved.— By  fiat.  34  U 
35  Hrit.  8.  c.  ttt'lf''alet  was  divided  into  iz  Counties; 
And  a  Prefident  and  Council  appointed  to  remain  in 
iValti  and  the  Marches  thereof,  *iih  OfHccrs,  ^c.  Two 
Juflices  arc  to  be  aflig'ned  to  ho'd  a  Seflion  twice  every 
year,  and  determine  Pleas  of  the  Crown  and  AffilV^ 
and  m\  other  -^itions  ;  and  Jjiiiccs  of  Peace  lhall  be 
app^iinied  as  in  Er^Iand,  Sec.  By /lai,  iH  Eiiz.  <ap.  8, 
the  King  may  appoint  two  Perfcoi,  learned  in  the  Law.*, 
to  be  judges  in  <.ich  of  the  Wdjh  Circuits,  which  had 
but  ui:c  Jutlice  before;  or  grant  Comminions  of  AHb- 
ci  tion* 

An  Ufbcc  for  Irrolmeois  was  crcAed,  and  the  fees  and 
proceedings  regulated  in  pailmg  Finci  and  Recoveries  in 
IValts^  by  ftitt»  27  t.  9.— Perfons  living  in  IVaLs 
may  g>i(  "tid  dtfpsfe  of  their  good;  and  chattels,  by 
ftdi,  in  tike  n.arner  as  nir  )  be  done  wilhiii  any  part  of  the 
(rovrncc  aCCaawh-j,  cii  cllc^hetc.  S:a:,  y     2  ff,  ^. 


c.  38.  See  title  ff^tUi.  Jurors  returned  to  try  itv^ics  in 
H'altSt  are  to  have  6/  a  year  of  Freehold  or  Copyhold, 
above  rrprifes :  And  nooe  fhill  be  held  to  Bail  in  lVales» 
unlefs  Affidavit  be  made  that  the  caufc  of  A^ion  is  20  L 
or  upwards.  SiM  \  I  <^  M  I/',  3.  <■  9.  §  2.  In  Aftronj 
where  the  debt,  l^c.  amounts  not  to  ir/.  in  the  Ccurt  of 
Great  ScfGoni  in  ff  'alts,  the  pUintiiF  flialt  fue  uut  a  Writ 
or  Pioccfs,  and  fcrve  the  defendant  with  a  copy  eight 
days  brfcre  holding  ci  the  fi'd  Courr,  Is^c.  ;  who  fhalt 
appear  at  the  return,  or  before  tne  third  Court;  or  the 
plaioiiif  in»y  enter  an  appearance,  and  proceed.  Stat, 
6  Gea.  2.  c  14. 

By  fiat.  20  Cm.  2.  e.  42.  ^3,  in  all  cafci  »h?rc  the 
KtfigJcn  cf  Engitir.d,  or  that  f  art  ef  Gnat  Britain  called 
Eegi'mrJt  hath  be:n  or  fhall  be  mentioned  in  any  A£t  of 
Parliament*  the  fame  hss  been  and  lhall  be  taken  to  com- 
prehend the  Dominion  of  tfaUtt  and  town  of  Ber^jjui. 
See  that  title. 

Moiders  and  Felonies  in  aoy  part  of  f^oUs  may  be 
tried  in  the  next  Englijh  county.  1  Sir.  jj?. —  A  Cfriic- 
rari        to  if'alfs,  on  fndiAmenis  for  Mifdemeanors. 

1  Sir.  704.— A  Haltai  C«r/ui  may  be  granted  of  courfe 
to  remove  a  prifoner  from  If'alti  to  an  Englij'h  cojnty, 

2  Sir.  945 — .\  Prohibition  granted  to  the  Great  Sef- 
Hons  to  llay  a  fuit  on  a  Zuh}^Ha  ferved  out  of  the  juiif- 
di«nion.  1  Sir.  630.  See  furiiier,  titles  Ceartj  cf  f^aUii. 
PriRce  y  /ffl/fi ;  and  other  appolite  titles. 

WALE3HERIA;  {sc  yaUfi:eria, 

WALISCUS,  i.  e.  Strvm.'^  A  Servant,  or  any  MI* 
niftcriai  Officer,  Ltg.  Jn^,  34. 

WALKERS,  Forcrtcrs,  within  a  ceruio  fpacc  of 
ground  affigned  to  their  care,  in  Forcfls,  ijc,  Cmmfu 
Jurijd.  145. 

WALL.  SEA  WALL,  A  Bank  of  Earth  ;  fee  TTa- 
ler-gage  I  Sec-ianh. 

WaLS:NGHAM.  The  DemeAie  Lands  in  ff'af/Kg. 
ham  may  be  let  by  Copy,  and  lhall  be  Copyholds, 
Stat,  jiatiq.  3;  Hea  S.  c.  13. 

WALTH  AM  BL.^CKS;  (tt  \mU  Blaii-A^. 

WANDERING  SOLDIERS  akd  MARLNERS; 

fiat,      Eliz.  c.  17,  liitc  f^agrc/UJ. 

WANG,  Sax.]  The  Cheek,  or  jaw  wherein  the 
teeth  ate  fei.    See  Seal. 

W.-\NGA,  An  Iron  Inft'ument  with  Teeth.  Csnfuetud, 
Dzm.  dt  FarcKd.  MS.  t8. 

WANLASS,  or  Drt-vin^  the  Wanla/i,  is  to  drive 
Deer  to  a  fland,  that  the  Lord  may  have  a  flioot.  An 
ancient  cuAomary  tenure  of  Unds.  Eknnt't  Tm.  I40. 

WANT.  As  to  jtittiAcjiion  of  Theft  00  account  of 
extreme  Want,  fee  title  LGr;eBy  \.  i. 

W.APENTaKE,  from  the  Sax.  H'eaptn^  i. «  ArtHa^ 
tiira,ifi  Tacta/Iut.]  Is  a'l  cne  with  what  wc  callaMan- 
dred  ;  fpccially  uied  in  the  North  countries  Icyond  the 
rivefcTVnrr.  Bra^.  I.  5  :  La.-ai.  The  words  fctci  to  be 
of  Danijh  origitij).  and  to  be  fo  cjled  for  thi^  rcaibn  ; 
when  firli  this  kingdom,  or  part  thereof,  was  divided 
into  Wif  cniakcj,  be  who  was  the  Chief  of  the  W.  ^.f  - 
lakc  or  Hundred,  and  whom  we  now  call  a  Hi^;.  ^  -  - 
ftablr,  as  foon  as  he  entered  upon  hii  offi«e,  apf  1-..^^^:  ir. 
the  field  on  a  certain  day,  on  horfeback,  with  a  pike  iti 
his  hand;  and  all  the  chief  men  of  the  hundred  met 
him  there  witi>  their  lances,  and  touched  his  pike; 
which  was  a  fign  that  they  were  firmly  united  to  e:ich 
othtri  by  ihc  touching  ihcir  wcaponj.  Ihvtdtn  :  FUtat 


WAP 


WAR 


Uh.  2,  Bui  Sir  7%«mas  Smith  fiyj,  that  ancient!/  muf- 
tcrs  were  made  of  the  armour  and  weapor.s  of  the  fcvcnl 
inhabiunts  of  every  WApcoiakc  ;  and  from  ihofe  that 
could  not  find  fufficicnt  pledgee  for  their  good  zbeariog, 
their  weapons  were  taken  away,  and  given  to  others; 
from  whence  he  derives  thij  word.  Rtp.  An^l.  /.  2.  c.  16: 
CamJ.  Brii.  159  ;  2  Jajf.  99.  Sci J}at.  amiq.  3  Hen.  5. 
<.z  :  gfitJt  6.  c.  10:  Hen*6.  r.  7  ;  and  this  DiU. 
title  HuaarfJ. 

WAPHING.  An  Ail  was  made  for  the  pariition  of 
if'^tippm^  Marpj  ;  ftat.  hhn.  8  e.  9.  Perfonb  (heltcr- 
ing  thcmfelv.-s  froiti  debt*,  and  obflruiling  the  execution 
ot  writs,  in  ^fappingt  Sjepiuy,  iS'c.  CO  be  guilty  ot  felony. 
Stat.  11  Geo.  I.e.  12.   See  titles  Jrrc-J}  ;  Privilf^r  I. 

WAR,  BilUm  ]  A  figlnitig  between  two  Kings, 
Princes,  or  I'artiv-s,  in  Tindtcaticn  of  tiicir  joft  rights ; 
alfo  the  Hate  cf  War,  or  all  the  time  it  iafts.  t!y  our 
Law,  when  the  Courts  of  JufHce  arc  open,  fo  that  the 
King's  Judiics  diftribute  jorticc  to  all,  and  proicil  men 
from  wrong  and  violence,  it  is  faid  to  be  a  time  of 
Peace  :  But  when,  by  invation,  rebellion,  lie.  the 
peaceable  courfe  of  jufltce  is  flopped,  then  it  is  adjudged 
to  he  a  time  of  War  ;  And  this  (hall  be  tried  by  the 
Records  and  Judges,  whether  juAice  at  fuch  a  time  had 
her  equal  courie  of  proceeding  or  not.  Fcr  time  of 
War  gives  privilege  to  ihcm  inst  are  in  War,  and  all 
orhcrs  within  the  kingdom.  1  !rtj}.  249.  In  the  Civil 
Wars  of  King  Charles.  \.  it  was  compated  that  there 
were  no:  fewer  than  zoo.oco  foot  and  50,000  boife  in 
arms  on  both  fides  ;  which  was  an  extraordinary  hoft, 
eonlidering  it  compofcd  of  Britons,  fuliitient  to  have 
ihaken  Europe,  though  it  Was  otherwifc  fata  \y  employed. 
Jn  ancient  timci,  wiicn  the  Kings  of  En^lartit  were  to 
be  ferved  with  foldiers  in  their  Wars,  a  Knight  or  Squire 
that  had  revcr.uej,  farmer*,  and  tenants,  would  covenant 
with  the  King,  by  indenture  inrctled  in  the  Exchequer, 
to  furnilh  him  with  fuch  a  number  of  military  men  ;  and 
ihofe  men  were  to  ferve  under  him,  whom  they  knew 
and  honoured,  and  with  whom  ihsy  muft  live  a*,  ihcir 
return,  1 71.  See  titles  Wj/V// ;  Mtliiia;  Tenureti 

WARA>  A  certain  quantity  or  meafure  of  ground. 

Aion.  jiKg.  \.  172. 

WARD,  Cufioiiia.]  U  varioufiyufed  in  cur  old  book*: 
A  Ward  in  Lsndor.  is  a  diflri^  or  ilivifion  of  the  city, 
committed  tc  the  fpccial  charge  of  one  cf  :hc  A!dermen; 
cf  thcfc  there  are  26,  according  to  the  number  of  the 
Mayor  and  Aldermen,  ef  which  every  ore  has  hi*  ward 
for  hii  proper  guard  and  jurifdiflion.  S:o-vj's  Surv.  See 
title  Lorufac.  A  Foi-eft  i*  divided  into  Wards.  Affwit  W, 
par.  I .  ^.  97.  A  Prifon  is  alfo  ca'led  a  Ward.  Laflly, 
the  Heir  of  the  King's  Tenanr,  that  hrld  iu  eapiie,  was 
termed  a  Ward  during  Km  nonage  ;  and  it  is  now  ufoal 
to  call  all  Jnr:ints,  under  the  power  of  Guardians,  Wafts. 
See  titles  Tenure  II.  3  ;  Guardian- 

WARDA,  The  cullody  of  a  Town  or  Caftle,  which 
the  iniiabitonts  were  bound  to  keep  at  ibeir  own  charge. 
Mon.  zing.  \  372. 

WARDAGE,  WarJagium,'\  Sccmi  to  be  the  fame 
wi'.h  Wardpertf. 

WAKDtN,  GaW/fl«ffj;  Fr.  Ciir.AV«.]  He  thai  hath 
the  keeping  or  charge  of  any  perfons  or  things  by  office ; 
as  the  Wardens  of  the  Fcllowfhips  or  Companies  i^Lcn- 
Wardens  of  ihc  Marches  dilVaks,  Uz. — Wardens 


(now  Jufticc>)  of  the  Peace.  Stat.z  EJ-uy.  3.  e.  %. — War- 
dens of  the  Tables  of  the  King'*  Exchange.— Warden 
of  the  Armour  in  the  Tower. — Warden  of  the  Rolls  of 
the  Chancery.  — Warden  of  the  Kiig**  Writs  and  Re- 
cords of  his  Court  of  Common  Bench.— Warden  of  the 
Lands  for  repairing /J.-ty^^/rr  Bridpc. — Warden  of  the 
Stannaries. — Warden  and  Minor  Canons  of  St.  PanVt 
Church-. — Warden  of  the  Fifet  Prifon,  S^c  particularife<l 
in  various  Statutes.    Sec  Gaareiia^. 

WARDMOrE,  WW^j/a/.}  A  Coud  keptin  erery 
WirJ  in  Lfsndon  ;  ordinarily  called  the  Wardmote  Court. 
The  Wardmote  Inqucft  hath  power  cvcv  ycarto inquire 
into  ard  prcfent  all  dcfao'ti  concerning  the  Watch  and 
Conflables  doing  their  duty ;  that  engines,  i^e.  are 
provided  againll  lire;  that  prrfons  felling  ale  and  berr 
be  honcft,  and  fuffVr  no  difordcrs,  nor  permit  gaming, 
i^e,  that  ibty  fell  in  la^vful  meaiures  ;  fearches  are  to 
be  made  for  v»gr3nis.h?ggar5,  and  idle  perfons,  iJe.  who 
ftali  be  punilhed.  Chun.  K.  Ilea.  II. :  Ux  Lemi.  i8j. 
See  titles  Loitt/c/i;  PJice. 

WARDPENY,  Maricy  paid  and  contributed  to 
Watch  and  Ward.  DcmrjJay. 

WARDWIT,  The  being  quit  of  giving  money  for 
keeping  of  Wards.  Termt  de  Lij, 

WARDS,  Ccar/  ef :  A  Court  firft  ereflcd  in  the 
reign  of  King  Henry  VIII.  and  afterwards  augmented  by 
him  with  the  office  of  Liveries ;  wherefore  it  was  ftiied 
the  Court  of  Wards  and  Liverict ;  now  difcharged  hf 
fiat.  I  z  Car.  2.  e.  24.   See  title  Tenures, . 

WARD-STAFF,  The  Conftable  or  Watchman's 
Sta/F.  The  m.inor  of  Lar.ghum  in  E£ix  is  held  by  the 
fervice  ot  the  Ward-HafF,  and  watching  the  fame  in  an 
extraordinary  manner,  when  it  ii  brought  to  the  town 
of  Aibridge.  Camdtn, 

WARtCTARE,  To  plough  up  land  defigncd  for 
wheat  in  the  fpring,  in  order  to  let  it  lie  fallow  for 
bc:ter  improvement  ;  which  in  Kent  is  called  Summer- 
Land  :  Hence  Was-tciabiln  Campus,  a  fallow  field  ; 
Campus  ad  ifareSeim^  Terra  U^are^taia,  Sec. 

WARGUS,  A  banilhed  Rogue.  Leg.  Hen.  t.  c.  83. 

WARNISTUR.A,  Garniture,  Furniture,  Provifion, 
i^f.  Paf.  9  Hen.  J. 

WARNOTH,  There  is  an  ancient  caflom,  that  if  any 
Tenant,  holding  nf  the  CaiUe  of  Payf,  failed  in  paying 
his  rent  at  the  day,  that  he  ihould  forfeit  double,  and 
fcr  the  fecond  ^urc  treble :  And  the  lauds  fo  held 
are  called  Terra?  Cvha:  Terror  Je  Warnoth,  Man, 
Angl  ii.  589. 

WARRANT,  A  precept  under  ha^dand  fc.il  loibme 
Officer,  to  take  up  any  offender,  to  be  dealt  with  ac- 
cording  to  due  courfe  of  Law.  See  ti'-Ies  Ccmmitment  ; 
Csufiable  ;  Rupees  nf  Peaee. 

WARRANT  OF  ATTORNEY.  An  authoriiy  and 
power  given  by  a  Client  10  his  .Attorney,  to  appear  and 
plead  for  him  ;  or  to  fofier  judgment  to  pals  againft 
him  by  confeffing  the  aflicn,  by  Ktlduir,  wn  J'um  infir^ 
matuJt  &c.  And  ahhojgh  a  Warrant  of  Attoirtey  given 
by  a  man  in  cot!cdy  to  confefs  a  judgment,  no  Atturney 
being  prefent,  is  void  as  to  the  entry  of  a  Judgment ;  yet 
it  may  be  a  good  Warrant  to  appear  and  hie  Common 
Bail.  2  Li/.  Abr.  682.  A  Warrant  of  Atzorney  v^hich 
warrant!  the  A&ion,  is  of  courfe  put  in  by  the  Aiiornies 
for  the  plaintiff  and  defendant ;  fo  that  it  dldVrs  I'romA- 
Letter  of  Aitoraey*  which  pafes  ordinsady  under 
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hAnJ  anJ  of  htm  thai  makes  it.  and  mice  before 
«iiitrl!V.s  1  hough  a  Warunt  ot  Auorney  to  (uf- 

fer  ft  Comnoa  Recovery  by  uie  Tenant,  la  acknow- 
tfdged  before fucb  prrfons »  aCom^nifCm  tor  the  doing 
(hereof  dire^s.  //V/;'<5iw5  /^-ir.  i.  Sec  riilcj  .^/wrc/y  ; 

WARRAN  l  lA  CHART-li,  A  W.-jt  where  a  man 
iscr.fcotTcd  of  lands  uuh  \V*rr*r.[y,  ar.J  thcu  l.c  is  foed 
orimpleaded  tn  AlUfc  or  other  ii5ion.  in  tvkicn  he  cannot 
vouch  or  call  to  Warraciy.  By  <x\  >  A  ri?,  may  com- 
pel the  Fcofibr  or  his  Heirj  to  rtarrant  liie  Ucd  unto 
him  ;  and  if  the  laud  be  recovcfcd  from  him.  hi-  ftiall 
recover  as  much  land*  in  value  agairrt  the  War-antor, 
iS;.  iiui  the  Writ  cughi  to  b«  brought  by  the  i'coffce 
depending  the  firll  Wni  againll  h;ai»  ot  he  hath  loll  his 
ad»anugc.  F.  A*.  J?.  134:  Tirmtdt  Uf  371,  5&8.  See 
title  PltaMn^s  I.  i. 

If  a  perlon  doth  cnfecff  another  of  lantji  by  deed 
with  \Virrar:y.  ar.d  tne  1  conce  fnalce  a  fcotrrceiii  over, 
and  takcth  back  an  ciUtc  in  fez,  the  WirrAniv  is  deter- 
mined,  and  he  lliall  nt:  luvc  the  Writ  il'urrentia 
Ch^rta,  becitife  he  is  in  of  another  «il4te.  AKo 
where  one  niakt;  a  Feoffment  in  Fee  with  Warranty 
againft  him  and  hii  Heirs,  ti.c  Fccffce  Oiail  net  have  a 
If'4u'rcnita  C^*arta  upon  this  Warranty  againft  the 
I'eoftbr  or  hi*  Hsirt,  if  he  be  impleaded  by  them  ;  but 
the  nature  of  it  is  to  rebu*.  agzinll  the  FeolTor  and  his 
lleiru  Ddt.  48  :  2  Ul.  Mr.  684. 

This  Writ  may  be  feed  forth  before  a  man  is  impleaded 
In  any  A£Uon,  bat  the  Writ  dcth  fuppofc  that  he  is  im- 
pleaded ;  and  if  the  defendant  appcaT  and  fay  that  he  is 
not  impleaded,  by  that  pica  he  confeffcth  the  Warranty, 
and  the  plaintiff  &al I  have  judgment,  i^c.  \  and  the 
party  (hall  recover  in  value  of  the  lands  againft  the 
vouchee,  which  he  had  at  the  time  of  the  purchafe  of 
his  lf'arran:saCharta-i  and  therefore  it  may  be  good 
policy  to  bring  it  againfi  him  before  he  is  fued.  to  bind 
the  lands  he  had  at  that  time  ;  for  if  he  have  aliened  his 
lands  before  the  voucher,  be  iball  r';ndcr  nothing  in 
value.  Xezv  AW  Sr.  298,  299.  If  a  man  recover  his 
Warranty  in  H'arraMtia  C^  jr;<r,  and  after  he  is  implead- 
ed, he  ought  to  give  notice  to  biro  againtl  whom  he 
rccovcicd,  of  the  AAion.  and  pray  him  to  ftieiv  what 
plea  he  will  plead,  to  defend  the  land,  Is'f-  Where  one 
upon  a  W;trranty  doth  vcuch  and  recover  i»  value,  if  he 
is  then  impleaded  of  the  lard  recovered,  he  may  not 
vouch  again,  for  the  Warranty  was  once  executed. 
23  Ediv.  J.  12.  In  a  Warranty  to  the  FcolTec  in  land, 
made  by  the  Feoffor ;  upon  voucher,  if  fpecial  maucr 
be  fliewn  by  the  vouchee,  when  he  entered  into  the 
V'.'arranty,  'v.-z.  that  the  land  at  the  time  of  the  feofF- 
meiit  was  worth  only  icr/.  and  now  at  the  time  of  the 
voucher  it  is  worth  200/  by  the  induttry  of  the  Feoffee  ; 
the  plaintiff  in  a  ffarransia  Cbart^»  lhall  recover 
only  the  value  as  it  was  at  the  time  cf  the  falc.  Jeuk. 
Cent.  3$.  If  the  vouchee  can  fiiew  caufe  why  be  Ihoold 
pet  warrant,  that  mull  be  tried,  t/c  See  title  Hefizery. 

WARRANTIA  DIbl,  An  ancient  WVit,  where  one 
having  a  day  affigncd  pcrfonally  to  appear  in  Court  to 
any  Action,  is  in  the  mean  time  rr^-'Ioved  in  the  King's 
fervice,  fo  that  he  cannot  conir  at  the  day  appointed  :  It 
was  direfled  to  the  JuHitrs  10  this  end,  that  they  nei- 
ther take  nor  record  iiim  m  default  for  that  time.  Rtg. 
I?:  F.S.U.  ij.    Sec  titles  ^ei« i  Pn.t.'itov, 


WARRANTY. 

Warraktia.]  a  Promife  or  Covenant  by  deed 
by  the  bargainor,  for  liimfelf  and  his  hein,  to  warrant 
or  fecure  the  bargainee  and  his  heirs,  againtl  all  men,  for 
the  enjoying  of  the  thing  granted.  Bran,  Uh,  2  CiT  j  ■. 
Wefi't  Sytfi/>.  p/ir.  I . 

As  applied  to  Lnnd»,  11  is  defined  to  be  a  Cove- 
vant-real  annexed  to  Lands  or  Tcncmcnt-S  whereby  a 
man  and  his  Heirs  are  bound  to  warrant  the  fame  ;  aod 
either  opon  voucher,  or  by  judgment  in  a  V/ri:cf  If^ar* 
rantia  CiarttTf  to  yield  other  Lands  and  Ti-nrments, 
to  the  value  of  tholie  that  (h.\I)  be  evicted  by  a  former 
title  ;  or  elfc  may  be  ufed  by  way  uf  rebutter.  1  Jnjt, 
365.  a.  See  Liti.  ^  697  ;  and  Mr.  Bu:Ur*i  Note  iHerc 
on  the  fubjeA  of  Warranty.  See  alfo  thi>  Dictionary, 
titlfs  Dttd\  Tiftures  L  7  ;  Rec^verj^  (ec* 

The  doflrine  of  Warranty,  obioiete  a:  it  now  i*,  and 
rather  a  mauer  of  fpecolatico  thin  uf*,  is  confidcred  by 
the  learned  Kditor  of  7///  Fjr/}  Jnji.-fuie,  as  h.-tving  ffiU 
a  powerful  influence  on  our  Laoded  Property  ;  The 
following  matter  therefore,  on  this  fubjeA,  is  here  intro- 
duced from  2  Car.ttn,  e  20. 

By  the  Claufi.  ot  Warranty  in  a  Deed,  the  Grantor 
doth,  for  bimfelf  and  his  Heirs,  warrant  and  fecure  to 
the  Grantee  the  rdite  fo  pranted.  By  the  Fcoial  Con- 
llituiion,  if  the  V^ll'il's  title  to  enjoy  the  Feud  was  dif- 
puted,  lie  might  vouch,  or  call,  tlie  Lord  or  Donor,  to 
warrant  or  infure  his  gift ;  which  if  he  faiird  to  do,  and 
the  X'affal  was  eviAed,  the  Lord  was  bound  to  give  him 
another  Feud  of  equal  value  in  rccompence.  Attd  fo,  by 
our  ancient  Law,  if,  before  the  ftatute  of  i^V/u  empurtit 
a  man  enfeoffed  another  in  Fee,  by  the  Feodal  verb  dtiii^ 
to  hold  of  himfcif  and  his  Heirs  by  certain  fervices ; 
the  Law  annexed  a  Warranty  to  this  grant,  which  bound 
the  Feoffor  and  hin  Heirs,  to  whom  the  fervices  (which 
were  the  confideration  and  equivalent  for  the  gift)  were 
originally  flipulatcd  to  be  rendered.  Co.  Litt.  384.  Or 
if  a  man  and  bis  ancellors  had  immcmorially  holden  land 
of  another  and  his  anceftors  by  the  fervice  of  homage, 
(which  was  called  Hmogt  Auuctfirel,)  this  alfo  bound 
the  Lord  to  Warranty,  the  homage  bein^  an  evidence 
of  fuch  a  Feodal  grant.  Lilt.  §  1 43.  And,  upon  a  (tmilar 
principle,  in  cafe,  after  a  partition  or  exchange  of  lands 
of  inheritance,  either  party  or  bis  Heirs  be  evIiUd  of 
his  (hare,  the  oiher  and  his  Heirs  arc  bound  to  War- 
ranty, becaufe  they  enjoy  the  equivalent.  Co.  Litt.  174, 
And  fo.  even  at  this  day,  upon  a  Gift  in  Tail,  or  Lcale 
for  Life,  rendering  rent,  the  Doner  or  Leffor,  and  his 
Heirs,  (to  whom  the  rent  is  payable.)  arc  bound  to  war* 
rant  the  title.  1  It^i,  3S4.  But  in  a  Feoffment  in  Fee 
by  the  verb  Jedi,  fir.ce  the  fiattjie  of  en/f^rnt  the 
Feoffor  only  is  bcund  to  the  implied  Warranty,  and  not 
hi»Heirs  i  beciufe  it  is  a  mere  pcrfonal  eontrsfl  on  the 
part  of  the  Feoffor,  the  tenure  (and  of  coutfe  the  ancient 
fervices)  refulting  back  to  the  fi'perior  Lord  of  the  Fee. 
I  lajl.  384,  And  in  other  forms  cf  dienation  gradually 
introduced  fince  ii>at  flaiutc,  no  Warranty  whaifoevirr  is 
implied,  tljey  beatirg  no  fort  of  ar.slogy  to  the  original 
Feodal  donation,  i  102.  And  therefore,  in  fuch 
cafes,  it  became  neccffary  to  add  an  cxpref>  cisufe  of 
Warranty,  to  bind  the  Grantor  and  his  Heirs;  which  t's 
n  kind  of  Covenant- real,  and  cun  only  be  created  by  the 
verb  -.-vrojif.'/rsor  ivarr.iTt/ .  Litt.  ^  753, 

Thefe 


Thefe  exprefs  Wirramica  *erc  introduced^  even  prior 
to  the  llatute  of  t^ra  empttiti,  in  order  to  evade  the 
ilriflnefsot  the  Kcodaldodrineof  Non- alienation  without 
the  confent  of  the  Heir.  Fur  though  he,  at  the  death 
of  hi*  anceltor,  might  have  entered  on  any  lencmeoi* 
that  wore  attened  without  his  coDcurrence,  yet,  if  a  ctaufe 
of  Warranty  was  added  to  [h--  ancellor's  grant,  this 
covenant  dcfccnding  upon  the  Heir,  infured  the  Grantee* 
not  fo  much  by  confirming  his  title*  as  by  obliging  fuch 
Heir  to  yield  htm  a  rccompcnce  in  lands  of  equal  value  ; 
the  Law*  in  favour  of  alienations,  fuppofmg  that  no  an- 
ccilor  would  wantonly  difinherit  his  next  of  blood  ;  and 
therefore  prcfuming  that  he  had  received  a  valuable  con- 
lideration.  cither  in  land,  or  in  money  which  had  pur- 
chafcd  land,  and  that  this  equivalent  dcfccndcd  to  the 
Heir,  together  with  the  Ancefloi's  Warranty.  Co, 
Lttt.  57J.  So  that  when  either  an  Anceflor*  being  the 
rightful  Tenant  of  the  Freehold,  conveyed  the  land  to  a 
Stranger  and  his  Heirs,  or  reteafed  the  right  in  Fee- 
Ample  to  uoe  who  was  already  in  poluflion,  and  fuper- 
added  a  Warranty  to  his  deed,  it  was  held  that  fuch 
Warranty  not  only  bound  the  Warrantor  himfelf  to  pro- 
icdl  and  a(fure  the  title  of  the  Warrantee,  but  it  alfo 
bound  his  Heir;  and  this,  whether  that  Warranty  was 
fintal  or  coVaitral  to  the  title  of  the  land.  Lineal  War- 
ranty was,  where  the  Heir  derived,  or  might  by  poUibitity 
have  derived,  bis  title  to  the  land  warranted,  either  from 
or  through  the  AnceAor  who  made  the  Warranty  ;  as 
where  a  t  athcr,  or  an  elder  Son  in  the  life  of  the  Father, 
relcafed  to  the  DiHeifor  of  either  themfelves  or  the 
Grsndfathcr,  with  Warranty,  this  was  hntai  to  the 
younger  Son.  Lt:t.  §^  703,706,  707.  Ccilaitral  War- 
ranty  was,  where  the  Heir's  title  to  the  land  neither  was, 
nor  could  have  been,  derived  from  the  warranting  Ancef- 
tor  ;  aswht  re  a  younger  Brother  relcafed  to  bii  Father's 
DifTeifor,  with  \Varaanty,  this  wm  <o/,'ateraJ  to  the  elder 
Brother.  Lttr.  705,  707.  But  where  the  very  Con- 
veyance, to  which  the  Warranty  was  annexed,  immedi- 
ately followed  a  DifTcifin,  or  operated  iilclf  at  fuch,  (as, 
where  a  Father,  tenarit  !or  Vcir?,  with  remainder  to  hi5 
Son  in  Fee,  aliened  in  Fee-fimplc  with  Warranty,)  this 
being,  in  its  o/iginal,  manifcHly  founded  on  the  tcr:  or 
wrong  of  the  Warrantor  himfeiT,  was  ca'led  a  U^arranty 
(ommendng  hy  DiJJ't:fa\  and,  being  too  palpably  in- 
jurious to  be  fupponeJ,  w^s  not  binding  uputi  ain  Heir 
of  fuch  tortious  Warrantor.  Ltit.      Oy8,  7C2. 

In  b<jth  lineal  and  collateral  Warranty,  the  obligation 
of  the  Heir  (in  cafe  the  Warrantee  was  cvitlcd,  to  yield 
him  other  lands  in  their  ftead)  was  only  00  condition 
that  he  had  other  fuRicient  lands  by  delcent  from  the 
warranting  Anccftor.  Co.  Litt.  102.  But  though,  with- 
out afTcis,  he  was  not  bound  toinfurc  the  title  oi  another, 
yet,  ill  cafe  of  lineal  Warranty,  whether  alfei^  defccnded 
or  not,  the  Heir  was  perpetually  barred  from  claiming 
the  land  himfelf ;  for,  if  he  could  fucccrd  in  fuch  claim, 
he  would  then  gain  aflets  by  defcent,  (1/  he  hjd  thrm 
not  before,)  and  mull  fulfil  the  Warranty  of  his  An- 
cetlor.  And  the  fame  rule  was,  with  Icf*  juUicr.  adopted 
affoin  rcfj-eik  of  ccilateral  Warrantic!,  which  likewife 
(though  no  affcts  dcfccnded)  barred  ihc  Heir  of  the 
Warrantor  fium  claiming  the  land  by  any  colbtcral  title, 
upon  ihc  prtrfumpiion  of  Law  that  he  might  hereafter 
have  aiTcts  by  defcent  either  from  or  tlvou^h  the  f.itnc 
.■\ncertor.  Uit.  ^  711,  7ii.  'I  hc  incooventCDce  of  this 
lalicr  branch  of  ihc  rule  was  fcU  very  early,  when  Tc 


nanti  by  the  Cutteiy  took  opon  theni  10  a.irn  ihcii 
lands  with  Wa'ranty  ;  which  collateral  Warracty  of  ch«* 
Father  defcer.ding  upon  nis  fen,  (who  was  the  Heir  of 
both  hi»  rarrnti,)  barred  him  from  claiming  hii  mater- 
nal inherltar.cc.  To  remedy  which,  the  llatute  of  Gleu- 
efjn-tjlai.  6  EJiv.  1.      5,  declared  that  fuch  Warranty 
IhouU  be  no  bar  to  the  Sun,  unlcfs  aflets  dcfccnded  frotn 
the  Father.    It  was  afterwards  attempted  in  5c  Edxv.  5. 
to  make  the  fame  proviuon  univerfat,  by  ena^ing  that  no 
collateral  Warranty  (hould  be  a  bar,  unlcfs  where  aHrts 
delcenJcd  from  the  fame  Anccilor }  but  it  then  proceeded 
not  to  cfTcfl.  Co.  Lttt.  373.   However,  by jlat,  II  //-  7, 
I  c.  20,  noiwithdinding  any  alienation  with  Warranty  by 
I  Tci^ant  in  Dower,  the  Heir  of  the  Hetband  is  not  b:ir- 
I  red,  though  he  be  alfo  Heir  to  the  Wife.    And  by  Jlat, 
'  4^5  '6,  all  Warranties  by  any  I'enant  for 

Life  ilull  be  void  againft  thofe  in  remainder  or  revcriion; 
and  all  collateral  Warranties  by  any  AnceDor  who  has 
no  ellate  of  inheriiancc  in  pcnclTion,  lliall  be  void  againfl 
his  Heir.    By  the  wording  of  which  lall  ftatute  it  IhouM 
I  feem,  that  the  LegiHature  meant  to  allow,  that  the  coU 
I  lateral  Warranty  of  Tenant  in  Tail  in  poHeilion,  de- 
,  fcending  (though  without  alTets)  upon  a  Rcmaindcr- 
I  man  or  Rcverfioner,  fhculd  Rill  bar  the  remainder  or 
i  rcverfion.    For  though  the  Judges,  in  expounding  the 
I  flatuie  Dt  deniij  held  that,  by  analogy  to  the  llatute  of 
ChuttjUr^  a  lineal  Warranty  by  Tenant  in  Tail  without 
aflet)  Ihoutd  not  bar  the  Ifloc  in  Tail,  yet  they  held 
1  fuch  Warranty  with  aflets  to  be  a  futlicicnl  bar.  Litt. 
\  §  712  :   2  Inji.  295.    Which  is  therefore  one  of  the 
ways  whereby  an  Kllate-tail  may  be  dcflroyed  ;  it  being 
indeed  nothing  more  in  cffe^,  than  exchanging  the  lands 
entailed  for  others  of  equal  value.   See  titles  Tail  and 
Fn-tail. — They  alfo  held,   that  collateral  Warranty 
was  not  within  the  llatute  Dt  Jonis  ;  as  that  fiiSi  wvi 
principally  intended  to  prevent  the  Tenant  in  Tail  from 
difinheriting  his  own  liTuc;  and  therefore  collateral 
Warranty  (though  without  alTets)  was  allowed  to  be,  as 
at  Common  L.iw,  a  fufricient  bar  of  the  LHate  tail  and 
I  all  remainders  and  rcvcrfions  cxpe^ant  thereon.  Cc. 
Lit,  374  ;  2  IkJI.  33c.    And  fo  it  lliU  continues  to  be, 
notwitnilanding  the  ifatutc  of  t^ecn  J'-.n/^  if  made  by 
I'enant  in  Tail  in  poireffion  ;  who  therefore  may  now, 
without  the  forms  of  a  Fine  or  Recovery,  in  fomc  cafes, 
mitke  a  good  conveyaticc  in  Fcc-fimple,  by  fuperadding 
a  Warranty  to  his  grant;  which,  if  accompanied  with 
alTcts,  bars  his  own  ilfuc  ;  and,  without  them,  bar«  fucti. 
of  his  Heirs  as  may  be  in  remainder  or  reverfioiu 
2  Comm.  e.  to.  p,  503. 

jfs  ie  I  f^arranty  cf  This  a  Personal  : — By  the  Ci- 
vil Law,  an  implied  W.irranty  was  annexed  to  every  fale, 
in  rcfpeft  to  the  title  of  the  Vendor  :  And  fo  loo,  in 
our  Law,  a  Purchafer  of  C>ood^  and  Chattels  may  have 
a  fatiifa^iion  frgm  the  Seller,  if  he  fells  them  as  his 
,  own,  and  the  title  proves  deficient,  without  any  exprefs 
Warrarty  for  that  purpofc.  Cio.  yac.  474  :  i  Rs.  A!>.  90. 
But,  with  regard  to  the  goodncfi  of  the  wares  fo  pur- 
chafed,  the  Vendor  is  not  bound  to  aiifwer ;  unlels  he 
exprcfsly  warrants  ibem  to  be  found  and  good;  or  unlcfs 
be  knew  them  to  be  otlicrwifc,  and  hath  ufcJ  any  art  to 
difguife  them;  or  unlels  litcy  turn  out  to  be  difTerent* 
from  what  he  reprefcnteJ  to  the  buyer,  f.  N.  B.  ; 
2        Rffi'  5  :  a  Ctmm.  (  30.    See  tiilc  Dttfit. 

The  following  diAlnrlions  feem  peculiarly  referable  • 
to  the  (ale  of  Hoifci :  V.  the  Purchafer  givei  what  is 

called 


WAR 


WASTE. 


cal!tfJ  a  /mtd  price,  thitis,  fuch  as,  from  lliC  appear- 
ance and  nature  of  tbc  horfc,  would  be  a  fair  and  full 
price  for  it,  if  it  were  in  faA  free  from  blcrnifh  and  %'tce  ; 
and  he  afterwards  difcovcrs  it  to  be  unfourd  or  vieictw, 
:ipd  return?  it  i- 
the  price  he  : 

for  (o  nnach  mt  ^.i 
can  prove  the  atiler  knew  ot  ilic  unljunuOiii  or  vice 
the  time  of  the  fa!e :  For  the  concealment  of  fuch  a 
inarerial  circumnnncc  ii  a  fraud  which  vacatcj  the  cgn- 
trafl.  fijt  if  a  H'-rfc  is  lyli  with  an  expref*  Wanar.tjr 
by  the  Seller,  that  it  ii  foond  and  free  from  vice,  the 
Buyer  nay  ipainiain  ;m  At^.'ioii  open  thi*  Warranty 
or  Special  Contraii),  w:t.:oi:i  ret'  rring  the  Horfe  to  the 
Speller,  or  without  even  giving  him  nonce  of  the  un- 
Kundncfj  or  vicioafnfri*  ot  the  Hoifc  :  Yet  it  will  raife 
a  prejudice  agiiinll  the  Rviyer'i  evidccce,  if  he  does  not 
g!»e  notire  wTthin  a  le^ionahlc  lime,  that  he  has  catife 
10  be  dill'atiihcd  with  hi«  bargain,  i  H.  Blai-i.  Rep.  17. 
The  W.vranly  cannot  be  nicd  in  a  general  AftiDn  of 
Afamf-fit  to  i£Co»cr  hael:  the  price  of  the  Horfe. 
Cvjip^  819.  Jn  an  A^on  on  a  Warranty,  it  is  net  nc- 
cefTary  that  the  Seller  knew  of  the  Horfe'a  impcrfeAions 
at  the  time  jf  the  falc.  2  Comm.  c  30,  tn  n. 

WARRl'.N,  /'Vsrnrrfirt,  from  Germ,  if'a^frvi,  i.e. 
Ci'ji.fiirt  \  or  the  Fr.  Cz/cw.]  A  Franchifc,  or  place 
piirileged  by  prcfcrip'.iun  or  grant  from  the  King,  for 
the  keepi'.g  ot  bcalU  and  fouTi  of  the  Warren;  which 
fcem  to  be  only  Hares  and  Conies,  Partridges  and 
Fheafants ;  though  fome  add  Q^ailt,  Woodcocks,  and 
Witer.fo.vl,  Cr.    7trir.j       Lty  589  :    1  233  : 

a  Cc)»!.fl,  f.  3,  :k  k.  a  perfon  may  have  a  W.irrcn  in 
another*!  land,  for  one  may  alien  the  land,  and  refcrve 
the  Franchifc:  But  po;ie  can  mai^e  a  Warren,  and  ap- 
propriate thofc  cicvurcs  that  arc  f,-r^  Natura-,  without 
licence  from  the  King,  or  where  a  Warren  is  claimed  by 
prcfcription.  8  Rxp.  icS  :  1 1  R^p.  S;.  A  Warren  may 
lie  open ;  snd  there  is  no  neceUIiy  of  inclofing  it,  at 
there  is  of  a  Park.  4  318.  If  any  pcrTon  offend 
in  a  Free  Warren,  lie  is  puniftiabtc  by  the  Common 
Law,  If  any  occ  enter  wrofngrolly  into  any  Warren, 
and  chafe,  take,  or  kill  any  Conies,  without  the  confent 
of  the  0*nt*r,  he  Ihall  forfeit  Treble  Damages,  and 
fofTcr  Three  Months'  Imprifonmcnt.  t^>r.  Star.  22 
25  Car.  z.  c  25.  See  alfo  riite  Larecy.  When  Comes 
are  on  the  foil  of  the  party,  he  hath  a  property  in  them 
by  rtafon  of  the  poffcOion,  and  Aftion  lies  for  kilting 
thrm  ;  but  if  they  run  out  of  the  Warren,  and  eat  up  a 
aeighbcur'^s  cam,  the  Owner  of  the  land  may  kill 
tbem.  and  no  Aftlon  w-II  lip.  5  Rtp.  104  :  i  Cro.  5^8. 
In  Waile,  '^c  againll  a  Lcffce  of  a  Warren,  the  Waflc 
aOigned  was  for  llopping  Concy-bcri^ugh*  ;  and  it  was 
held  thr.t  this  AAion  did  not  lie,  bcczufe  z,  man  cannot 
have  the  inheritance  of  Conies;  and  Aclion  may  be 
brought  agsinil  him  who  makes  hc!ci  in  the  land,  but 
not  againll  htm  nho  (lops  them,  by  reafon  the  land  is 
made  better  by  it.    Owen  66. 

Bhekjicm  6y5,  A  man  that  has  a  Franchifc  of  Warren 
is  in  reality  no  more  than  a  Royal  Gauc  keeper :  And 
a0er'ls,  that  no  raan,  not  even  a  Lord  of  a  Manor,  could 
by  Common  Law  jafllfy  fporting  on  another**  foil,  or 
rven  cn  his  c-ixn,  unlefs  he  had  the  Itbcrty  of  Free  War- 
ren. 2  Comm.  c.  3.  This  latter  pofition  is  very  ear- 
nefUy  combated  by  Mr.  Cbrijiiaa,  See  this  Di£l.  bile 
Garni-  Lax'.s. 


This  Franchifc  is  almofl  fallen  into  difregard,  fitice 
the  new  Ibtutss  for  prcferving  the  Game ;  the  name 
being  now  chiefly  preferved  in  grounds  fet  apart  for 
breeding  Hares  and  Rabbits. 

WAKSCOT,  A  Contribution  afually  made  low4rd« 
Arnioor,  in  the  time  ol  the  Saxcst.    L:g.  C'<i«w/. 

WARTH,  A  cullomary  payment  for  Calllc-guard. 
Bhtmt*!  Tem.  60. 

WASH,  A  ftiallow  part  of  a  riveri  or  arm  of  the 
Sea;  as  the  Wail,  '.re.kz.  Knig^'t  i^^6. 

W.AiSAlLii,  ,tl  fong.  hiieicifofc  fung 

from  door  lo  doc  ,iic  of  ihc  Epiphr.n..  Se-* 

WASTE, 

Vastcm.]  Hath  divers  fignifications :  Firft,  It  is  a 
fpoil  made  either  in  houfcs,  woodf,  laadi,  i^c,  by  the 
tenant  for  life  or  years,  to  the  prejudice  of  the  heir,  or 
of  hioj  in  the  rcvcrfion  or  r-mEinder.  Kt: chin,  fit.  16S. 
Whereupon  the  writ  of  Watlc  is  brought,  for  the  reco* 
very  of  tne  thing  wailcu,  and  treble  damages.  Ai  to 
which,  fee  at  large  pefi. 

Wa(ie  of  the  Forcft  is  moft  properly  where  a  msn 
cuts  down  his  own  woods  within  the  Foretf,  without  li- 
cence of  the  King,  or  Lord  Chief  Jufticc  in  Eyre.  See 

hlannittdt  part  2.  eap.S.  rr^mh.  4^5. 

WaAc  is  alfo  taken  for  thofe  lands  which  are  not  In  any 
man's  occupation,  but  lie  common  ;  which  fccm  to  be 
fo  called  bccaufe  the  Lord  cannot  make  fuch  profit  of 
them  as  of  his  other  land%  by  reafon  of  that  ufe  which 
others  have  of  it  in  pafling  to  and  fro ;  upon  this  none 
may  build,  cut  do%vn  trees,  dig,  tf'r.  without  the  Lord's 
]iccn<;e.^See  title  Common. 

Year,  Day,  and  Wafte,  a/.vJSf  dies,  vafiufn,  is  3 
punilhmcnt  or  forfeiture  belonging  to  Petit  Treafon  or 
Felony;  whereof  fee  StatrnJ/.  tl.  Cfr.  lib.  y  r.  30; 
and  this  Dift.  title  Ytar^  1>ay^  and  Wajie* 

Waste,  in  its  moirufual  acceptation,  is  3  Spoil  or 
Detlruftion  H  houfcs,  g^irdens,  trees,  or  other  corporeal 
hereditaments;  to  the  difhcrifon  (difinhcrttancc)  of  him 
that  has  the  remainder  or  reverllon  in  fee>fimplc  or  fee- 
tail.  I  Inft.  53. 

L  What  fi:aU  he  confldtrti  at  Wafit\  gmtraUyt  and 
ia  KaKj  pjrlicuUr  fptiif.ti  Injlanca. 

J  I.  I.  U^bt  may  httve  a  Rtmtdy  for  IVafie  dont: 
2.  jfgaiaji  whom  futb  RemtJ)-  may  he  had. 

in.  Of  tbt  PumSmnt  of  H'apx  ofj  tht  Protetd- 
imgs  againjl  Ptrfont  gaihy  thatef. 

l\.  Of  hjtiniJionj,  and  sthtr  Proutding$  in  E^uifyt 
to  prrvent,  er  rtUtve^  againjl  Waft, 

Wafte  is  either  'uoUntary^  or  aSfual,  which  is  a  crime 
of  commiffion,  as  by  pulling  down  a  hoafe  ;  or  it  is  prr- 
mijjive  or  ncgligtrt^  which  is  a  matter  of  omiflion  only,  as 
by  fufltring  it  to  (all  for  want  of  neccffary  reparation.'. 
Generally  fpeaking,  whatever  does  a  laHlng  damage  to 
the  freehold  or  inheritance  is  Wafle.  Htil.  35.  There- 
fore removing  wainfcots,  flcon,  or  other  thing!  once 
fixed  to  the  freehold  of  a  boufe,  comes  under  the  general 
notion  of  Wafle.  4  Rep.  64.  If  a  houfe  be  deflroyed  by 
tcmpcft,  lightning,  or  the  like,  which  is  the  afl  of  Pro-  ' 
videncc,  it  is  no  Waftc  :  but  othcnvife,  if  the  houfe  bs 
burnt  by  the  carelcffnefs  or  negligence  of  the  leffee ; 
though  now  by  the  flat.  6  Am,  r.  311  no  a^oa  will  lie 
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againft  a  tenant  for  an  accIJcnt  of  this  kind.  See  pc/i> 
WaOe  may  alio  be  committed  in  ponds,  dove-]iouie5» 
warrcnf,  and  the  like  ;  by  fo  reducing  the  number  of  the 
creatures  therein,  that  there  will  not  be  fufKcicni  for  cite 
reverlioner  when  hcconies  to  the  inheritance.  Co.  Lit.  ^i. 
Timber  alio  h  p.irt  of  the  inhcriianct*.  4  Rep.  62.  Such 
arc  oak,  aflt,  and  dm  in  al!  places  ;  and  in  fume  parti- 
cular countries,  by  local  cuftom,  where  other  trees  are 
generally  ufed  for  building,  they  are  for  that  reafon  con- 
fidered  as  timber;  and  to  cue  down  fuch  trees,  or  top 
them,  or  do  any  other  aft  whereby  the  timber  may  de- 
cay, is  Wafte.  Co.  Lit.  53.  See  title  Timber. — But  Ur- 
dcrwood  the  tenant  may  cut  down  at  any  feafonable  time 
that  he  plcafes  ;  and  may  take  fuffident  ellovers  of  com- 
mon right  for  houfe-bcte  and  cart- bote  ;  unlefs  reftrained  , 
(which  is  ufual)  by  particular  covenants  or  exceptions.  \ 
2  RcU.Abr.  817  :  Co.  Lit.  41.  The  converfion  of  land  ■ 
from  one  fpecies  to  another  is  VVatlc.  To  convert  I 
wood,  meadow,  or  pallure,  into  arable  ;  to  turn  arable,  | 
meadow,  or  pallure,  into  woodland  ;  or  to  turn  arable  or  ' 
woodland  into  meadow  or  pafture ;  arc  all  of  them 
Walte.  Hob.  296.  For,  as  Ccia  obrerves,  it  not  only 
changes  the  courfe  of  hulbandry,  but  the  evidence  of  the 
edatc ;  when  fuch  a  dofe,  which  is  conveyed  and  dc- 
fcribed  as  paAure,  is  found  to  htt  arable,  and  e  convcr/a.. 
I  htji.  53.  And  the  fame  rule  is  obfcrvcd,  for  the  fame 
reafon,  with  regard  to  converting  one  fpecies  of  edifice 
into  another,  even  though  it  is  Improved  in  its  value. 
I  Lc^.  309.  To  open  the  land  to  fiiarch  for  mines  of 
metal,  coal,  l^c.  is  Wafte  ;  for  that  is  a  detriment  to  the 
inheritance  :  But  if  the  pits  or  mines  were  open  before, 
it  is  no  Wallc  for  the  tenant  to  continue  digging  them 
for  his  own  ufe  ;  for  it  is  now  become  the  mere  annual 
profit  of  the  land.  5  ^t/-  iz-  H06.  21)^.  Thcfc  three 
are  the  general  heads  of  Waftc,  i  /z.  in  Houfes,  in  Tim- 
ber, and  in  Land.  Though,  whatever  clfe  tends  to  the 
tleftruflion,  or  depraciating  the  value  of  the  inheritance, 
is  confidercd  by  the  Law  as  Waftc.  zCcmm.  c.  iS. 
Which  we  therefore  proceed  to  ftate  more  a:  large. 

It  has  been  laid  down  as  a  general  principle,  that  the 
Law  will  not  allow  that  to  be  Wafte,  which  is  not  any 
way  prejudicial  to  the  inheritance.  Heil.  35.  Neverthc-  i 
Jefs  it  has  been  held,  that  a  LeiTce  or  Tenant  cannot  f 
change  the  nature  of  the  thing  demifed;  though,  in  1 
fomc  cafes,  the  alteration  may  be  for  the  greater  profit 
of  the  LcfTor.  Thus  if  a  Lefice  converts  a  Corn-mil]  into  | 
a  Ful.ing-mill,  it  is  Waftc;  although  the  converfion  be  1 
(or  the  Lefibr's  advantage.  Cio  Jac.  182.   So  the  con-  | 
verting  a  Brewhoufe  of  120/  ptr  ann.  into  other  Houfes  | 
let  for  2Co/.  a  year,  is  Wafte  ;  becaufc  of  the  alteration 
of  the  nature  of  ihc  thing, and  of  the  evidence.  1  Liv.  509. 

Waste  in  Lands.— It  hath  been  already  ftatcd, 
that  if  a  Tenant  converts  Arable  into  Wood,  or  e  an- 
■ver/o»  it  is  Wafte  ;  for  it  not  only  changes  the  courfe  of 
h^lbaudry,  but  alfo  the  proof  of  evidence.  Hab.  296. 
pL  zi^.  But  if  a  LeJfee  fuffers  arable  land  to  lie  freJb, 
.»nd  not  manured,  fo  that  the  land  grows  full  of  thorns, 
^"f.  this  is  not  Waftc.  but  ill  hufbandry.  z  Rdi  Mr.  814. 
Likewife  the  converfion  of  Meadow  into  Arable  is  Wafte. 
J  53,^.  But  if  Meadow  be  fometimes  Arable,  and 
fometimes  Meadow,  and  fometimes  Pafture,  there  the 
plowing  of  it  is  not  Wafte.  2  Roll.  Jbr.  Si  5.  Neither 
is  ilie  divifion  of  a  great  Meadow  into  many  parcels,  by 
snaking  of  Ditches,  Waflc ;  for  ihe  Meadows  may  be  b«- 

Vof .  11. 


ter  for  it.  and  it  is  for  the  profit  and  cafe  of  the  occupiers 
of  it.  2  Lt.  174.  pi.  210. 

Likewife  convening  a  Meadow  into  a  Hop-garden,  is 
not  Wafle ;  for  it  is  employed  to  a  greater  pro6t,  and  it 
may  be  Meadow  again ;  per  If  'inJham  and  Rhcdes,  J.  But 
Periam  faid,  though  it  be  a  greater  profit,  yet  it  is  alio 
with  greater  labour  and  charges.  zL(.\y\.  pi.  zio,  Eut 
converting  a  Meadow  into  an  Orchard,  is  Wafte«  though 
it  be  to  the  greater  profit  of  the  occupier.  Pir  Periam, 
Id.  ibid.  If  a  LeiTce  ploughs  the  land  ilored  with  Conicii, 
this  is  no  Wafte  ;  unlefs  it  be  a  Warren  by  charter  or 
prefcription.  zRoll.Mi-.  815.  So  if  a  Leffse  of  land 
dcftroys  the  Coney-boroughs  In  the  land,  it  rot  being  a 
free  Warren  by  charter  or  prefcription,  it  ftcms  is  not 
Wafte  ;  for  a  man  can  have  no  property  in  them,  but 
only  a  poflcftion.  Id,  ibid. :  Otu.  66. 

It  if  Wafte  to  fjfFcr  a  wall  of  the  fea  to  be  in  decay, 
fo  as  by  the  flowing  and  reflowing  of  the  fea  the  meadow 
or  marfti  is  furrour.ded,  whereby  the  fame  becomes  un- 
profitable. But  if  it  be  furrouaded  fuddenly  by  the 
rage  and  violence  of  the  fea,  occafioned  by  wind,  tem- 
peft,  or  the  like,  without  any  default  in  the  tenant,  this 
is  not  Waftc.  Vet  if  the  tenant  repair  not  the  banks  or 
walls  againft  rivers  or  other  waters,  whereby  the  mea- 
dows or  marfncs  be  furroundcd  and  become  rufhy  and 
unprofitable,  this  is  Wafte.  i  hjl.  53,  So  a /eriicrt, 
if  arable  land  be  furroundcd  by  fuch  default ;  for  the 
furrounding  wafties  away  the  marie  and  other  manur- 
ance  from  the  land.  2  RoH.  Jbr.  8t6. 

Waste  in  Tkees  axd  Woods.  Trees  are  parcel  of 
the  inheritance;  and  therefore,  if  a  lefTee  alligneth  bis 
term,  and  excepts  the  Timber-trees,  it  is  void  ;  for  he 
cannot  except  that  which  doth  not  bdong  to  him  by 
Law.  5  Rep.  iz.  The  Leftbr,  after  he  has  made  a  Icafe 
for  life  or  years,  may  by  deed  grant  the  Trees, or  rca- 
fonablc  eftovers  out  of  ihmn,  to  another  and  his  heirs; 
and  the  fame  ihall  take  cft'cd  after  thedeaih  of  the  Leflce. 
Gut  fuch  a  gift  to  a  ftranger  is  void  during  the  eftate  for 
life,  becaufe  of  the  particular  prejudice  which  might  be 
done  to  the  Lcflec.  ii  Rrp.  ^i.  The  Lcfllee  hath  but  a 
particular  inicreft  in  the  Trees,  but  the  general  intereft 
of  the  Trees  doth  remain  in  the  Lcftbr  ,*  for  the  Lc/Tee 
fhall  have  the  Wafte  and  Fruit  »f  the  Trees,  ard  the  ftia- 
dow  for  his  cattle,  CsV.  Dut  the  intercft  of  the  body  ^f 
Tree  is  in  the  Lcfl"or,  as  parcel  of  his  inheritance.  There- 
fore if  Trees  are  overthrown,  by  theLcffccor  any  other, 
or  by  wind  or  tcmpcft,  or  by  any  othrr  means  disjoined 
from  the  inheritance,  the  Lefl'or  ftiall  have  them  in  rc- 
fpccl  of  his  general  owncrftiip.  11  Rep.  Si. 

With  refped  to  Timber- trees,  fuch  as  Oak,  Afh,  Elm, 
(which  arc  Timber- trees  in  all  places,)  Wafte  may  Ije 
committed  in  them,  cither  by  cutting  them  down,  or  lop- 
ping of  them,  or  doing  any  whereby  the  Timber  may 
decay.  Alfo  in  countries  where  Timber  is  Icarce,  and 
Beeches  or  the  like  are  converttd  to  building  for  tlie  ha- 
bitation of  man,  they  alio  arc  .iccounied  Timber,  1  InJI, 
53,  it ;  54,^.  'I'hus,  Wa*^::  may  be  committed  in  cut- 
ting of  Beeches  in  Biuktugha}njhiret  becaufe  there  by  the 
tlie  cuftom  of  the  country  it  is  the  bcft  Timber,  z  RnU. 
Jbr.  Hi  ^. 

So,  Wafte  may  be  committed  in  cutting  of  Birches  in 
J?^rjt^/»v, becaufc  they  arc  the  principal  i'rccs  therefor 
the  moil  pan.  z  Roll.  Jbr.  ^\^.  if  the  Tenant  cut  down 
Tiwbcr-uceSf  or  fuch  as  are  accounli^  Timber,  as  men- 
5  O  licocd 
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tiooed  ftbove*  this  is  Wafie  i  and  if  he  fuftrrs  the  youn; 
Gfrmins  to  be  dcftroyed*  this  ii  Deltruftion.  So  it  is* 
il  the  Tenant  cuts  down  Underwood  (ishtr  may  by  Law), 
yet  if  he  futFcr  the  young  Germinj  lo  be  dellroycd,  or  if 
he  tlub  up  the  fame,  this  is  Dcllruflion.  \Inj}.ci»a.  If 
Lrflcc.orhij  fervantStltiflrra  Wood  to  be  open,  by  which 
beails  enter  and  *eat  the  Gcrmins,  though  they  grow 
again,  yet  it  \s  Warte ;  for  after  fuch  eating  ihcy  never 
will  be  great  Trees,  but  Shrubs,  i  ReH.  Al>r.  S15.  If  .a 
Termor  citii  down  Underwood  of  Hazel^Willows,  Mnpic, 
or  Oalc,wbKh  is  ffafonablc,  it  is  not  Wade.  If  Afhcs  arc 
feafonablc  Wood  to  cut  from  ten  years,  it  it  not  Walle  ib 
cot  them  doAD  for  houfc-boot.  But  if  the  AOies  are 
^fofjof  the  age  of  nine  years,  and  able  for  great  Timber, 
u  is  WaAc  to  cut  them  down.  2  /??//.  Abr.  S17. 

If  Oak<  arc  feafonablc,  and  have  been  ufcd  to  be  cut 
always  at  the  age  of  twenty  years,  it  is  not  Walle  to  cut 
(hem  at  fucii  age,  or  under ;  for  in  foiuc  countries,  where 
there  is  a  great  plenty.  Oaks  of  fuch  age  are  but  feafon* 
able  Wood.  But,  after  the  age  of  twenty-one  years. 
Oaks  cannot  btf  laid  to  be  Wood  leafonable,  and  there- 
fore it  fhall  be  Wartc  to  cut  them  down.  2  Rsll.  Ahr.  817. 
Cutting  down  of  Willows,  Beech,  Birch,  Afp,  Maple, 
or  (he  like,  (landing  in  the  defence  and  fafcguardof  the 
houfe,  isDeflru£tion.  If  there  be  a  (^uickTct  fence  of 
white  thorn,  if  the  tenant  Aub  it  up,  or  Uffcr  it  to  be  de- 
(Iroyed,  this  is  alfo  De(lro£tion  :  And  for  alt  thefe  and  the 
Jike  Deftruflions  an  Aflion  of  Waftelieth.  I  Injl.  53,  a, 
The  cutting  of  Horn-beams,  Hazels,  Willows,  Sallows, 
though  of  forty  years  growth,  is  no  Waftr,  becaufe 
thefe  Trees  would  never  be  Timber.  Gtdh.  4.  6. 

If  tke  Leflee  covenant,  that  he  will  leave  the  Wood 
at  the  end  of  the  term  as  he  found  it ;  if  the  Lc^ee  cut 
down  the  Trees,  the  LefTor  fliall  prcfemly  have  an  Ac* 
tion  of  Covenant  :  For  it  is  not  polTible  for  him  to  leave 
the  Trees  at  the  end  of  the  term.  So  that  the  impofli- 
bility  of  performing  the  covenant  (hall  give  a  prefent 
a^ion  on  a  future  covenant.  But  it  is  others  ife  in  the 
cafe  of  a  houfe;  for  there,  though  the  LciTce  commit 
WaOe,  yet  he  may  repair  the  Walle  done,  before  the 
terra  expires.  5  Rtp.  21. 

The  cutting  down  of  Trees  isjullifiaUe  for  houfe- 
bote,  hay-boie.  plow. bote,  and  6re-bote.  1  Infi.  ^3,  hx 
Msh.  Rep.  e.  296:  Bro.  l^ajttt  130.  By  the  Common 
Law,  Lefi*ee  (hall  have  them,  though  the  deed  does  not 
exprefs  it ;  but  if  he  takes  more  than  is  neceflary  he 
ihall  be  punithed  in  Wafte.  Bro.  If^ajle,  ft.  30.  The  te- 
nant may  take  fufficient  Wood  to  repair  the  walls,  pales, 
fences*  hedges,  and  ditches,  as  he  found  them  ;  but  he 
cannot  make  new.  Cutting  of  dead  Wood  is  no  Wafle. 
But  •nnverting  Trees  into  Fuel,  when  there  is  fuficient 
dead  Wood,  is  Wa(ie.  1  /«/?.  S3» 

Cutting  Wood  to  burn,  where  the  tenant  has  fuffi- 
cient  Hcdge.*ood,  is  Watte.  AT.  ^.  59  (M).  Where 
l,c(ree  for  years  has  power  to  take  Hcdge-bote  by 
alTignmeni,  yet  he  nay  take  it  without  a(Sgnment ; 
for  the  affimative  docs  not  t.ike  away  the  power  which 
the  Law  gives  him.  Dy.  19.  pL  \  \%.  If  LefTor  ex- 
erpts  his  I'rees  in  his  Icafe,  the  LeHce  TnaH  not  hava 
Fire-boie,  Hay*bote,  l^<.  which  he  (hould  have  other- 
wile  ;  and  the  property  of  the  Trees  is  in  the  Lc(ror 
hinllrlf.  4  Lt.  163.  //.  269.  Sir  RicharJ Le-ivincr's  cafe. 
Yet  )t  bfts  been  faid,  that  Leflfee  for  years,  the  Trees 
bcb)g  cxccpicdj  has  liberty  to  take  the  ihxouds  and  lop- 


pings for  Fire-bote ;  but  if  he  ^5  any  Tree,  u  (haTI  be 
Wade,  as  well  for  the  lopping  as  for  the  body  of  the 
Tree.  Nty  29.  If  a  Tenant  that  has  Fire-bote  to  his 
houfe  in  another  man's  land,  cuts  Wood  for  that  intent 
to  make  bis  Bote-wood,  and  the  owner  of  the  land  takes 
it  away,  an  AOion  of  Trover  and  ConvcrHon  lits  agaiod 
him  by  the  Tenant  of  the  land  who  hath  fuch  Fire-bote. 
Clatt.  40.  pt.  69.  Coram  Berilty.  Awa,  See  Djtr  36k 
pl.  \%  :  Clayt.  4.7.  pl.%\  :  1  Uv.  171. 

If,  during  the  eltate  of  a  mere  tenant  for  lifo.  Tim- 
ber is  fevered  either  by  accident  or  by  wrong,  it  belongs 
to  the  lirU  perfon  who  has  a  vetted  cJlate  of  mheritance : 
But  where  there  are  intermediate  contingent  cttates  of 
inlieritance,  and  the  Timber  is  cut  down  by  a  combl* 
nation  between  the  Tenant  for  Lite,  and  the  perfon 
who  has  the  next  vetted  efbie  of  inheritance;  or  if  the 
Tenant  for  Life  has  himfelf  fuch  elUte,  and  fcUs  Tim- 
ber; in  thefe  cafes  the  Chancellor  will  order  it  to  be 
prelerved  for  him  who  has  the  firtt  contingent  eflate  of 
inheritance  under  <he  fettlement.  3  Cox*i  P.  If'mi,  267  : 
3  /fW</.  400.  See  further,  pcjl.  li.  IV. 

Waste  in  ntcci kg  for  Gravel,  Mines,  bV. — If 
the  Tenant  digs  for  Gravel,  Lime,  Ciay,  Brick,  Harth, 
or  Stone,  hid  tn  the  ground,  or  for  Mines  of  Metal  or 
Coal,  or  the  like,  not  being  opci  at  the  time  of  the 
leafe,  it  is  Watte.  1  Itt^.  53,  b.  If  a  man  bath  land  in 
which  there  is  a  Mine  of  Coals,  or  the  like,  and  mak- 
eth  a  Icafc  of  the  land  (without  mentioning  any  mines) 
for  life  or  for  years,  the  Leflee,  as  to  fuch  Mines  as  were 
open  at  the  time  of  the  leafe  made,  may  dig  and  take 
the  profits  iliereof.  But  he  cannot  dtg  for  any  new 
Mine  that  was  not  open  at  the  time  of  the  leafe  made, 
for  that  would  be  adjudged  Watte.  Likewifc,  if  there 
be  open  Mines  in  the  land,  and  the  Owner  leafes  it  to 
another,  with  the  Mines  in  it,  he  may  dig  in  the  open 
Mines,  but  not  in  the  clofe  mines;  but  orherwife  it 
would  be  if  there  was  not  any  open  Mine  there:  for 
then  the  Leflee  might  dig  for  Mines,  otherwife  the 
^rant  would  take  no  effeft.  1  Inji.  54,  h.  If  Le(rce  dig 
bUte  ttonc  out  of  the  land,  it  is  Watte:  So  digging  for 
Stones,  unlefs  in  a  Quarry,  is  Watte,  thoogh  the  LeiTee 
fill  it  up  again,  z  Rail.  A^r.  816:  Ow.  60.  Likewife, 
if  he  have  a  leafe  of  land,  in  which  there  was  a  Coal 
Mine,  but  not  open  at  the  time  of  the  leafe  ;  if  the 
Le(ree  open  it,  and  attigns  his  interett,  it  U  ttill  Watte  in 
ihe  Afligncc:  but  where  the  leafe  is  of  lands,  and  ail 
Mines  in  tt,  there  he  may  dig  in  it.  5  Rep.  1 2,  a.  b. 

But  if  LefTee  of  land,  with  Mines  of  Coals,  Iron,  and 
Stone,  digs  the  Coals,  Iron,  and  Stones,  (b  much  as  is 
uecettary  for  him  to  ofe  without  felling,  it  is  not  Watte. 
If  a  Leflee  digs  Earth,  and  carries  it  out  of  the  land, 
Aftion  of  Wdftc  lies.  2  RcU.  Abr.  816.  If  a  LcrTee  digs 
for  Gravel  or  Clay,  for  reparation  of  the  houfe,  not  being 
open  at  the  time  of  the  leafe,  it  is  not  Watte,  any  more 
than  the  cutting  of  Trees  for  reparation.  1  In/i.  53,  ^. 

If  a  man  leafes  lands  with  general  words  of  *'  all 
Mines  of  Coals,"  where  there  is  not  any  Mine  of  Coals 
open  at  the  time  of  the  demife,  and  after  the  Leflee 
opens  a  Mine,  he  cannot  juflify  the  cutting  of  Timber- 
trees  for  making  puncheons,  corfcs,  rolUfcoops,  and 
other  utcn&ls  in  and  about  the  Mine,  though  without 
them  he  could  not  dig  and  get  the  Coals  out  of  the 
Mine :  and  this  is  like  a  new  houfe  built  after  the  de- 
lAifCj  for  (he  reparaiion  of  whicb^he  cannot  take  Timber 
14  upon 
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cpon  tVc  Ur.d  ;  and  it  hid  Wen  Wifte  to  open  it,  if  it  had 
rot  been  granted  by  cxpTcis  wordj  :  And  it  wa*  fjid  by 
Hibayr,  thai  the  Law  h.id  been  the  fame  if  the  Mine  was 
open  ac  the  time  of  the  demife.  Halrari  296  :  Hut.  19. 

Waste  is  GAitnKNi,  Orchards,  Fifti-ponds,  Dove- 
houfcs.  Parks,  t^c— If  ihc  Tenant  cut  down  or  dcftroy 
aoy  Fruit-trecj  growing  in  the  Gaeden  or  Orchard*  it  is 
Waftc  :  But  il"  fuch  Trees  grow  upon  any  of  the  ground, 
Ahich  the  Tenant  lioldeth  out  of  the  Garden  or  Orchard, 
it  is  no  Waflc.  I  Uji.  53,  a.  Breaking  a  Hedge  a!fo  is 
no  Wade.  I  Injl.  53,0.  Dcflruaion  o(  SaftVon-Iicads  in  ! 
1  Garden,  is  not  Wartc.  Bro.  If^'u/Jf,  pi,  t43,citci  lotf.  7. 
■c.  1.  If  the  Tenant  of  t  Dove-houfc,  Warren,  Park,  Vi- 
V2ry,  EAangucs,  or  fuch  lik?,  lakei  Co  many  that  fo 
much  P.ore  i&  not  left  as  he  found  at  the  time  of  the  de- 
mife, it  is  Wartc.  I  Ifiji.  53,  a:  Hib.  Rep.  c.  296. 
Likewifc,  if  the  LeflVe  of  a  Plj;con-houfc  flops  the  holes, 
that  the  Pigeons  cannot  build,  it  is  Wifttf.  So  fuffcring 
the  Pal'-'s  of  a  Park  to  decjy,  whereby  the  Deer  are  d'lC. 
perfed,  is  Wallc.  1  Injh  53,  a.  Alfo,  if  the  LcITce  of  a 
Hup  ground  plow  it  up  and  tow  grain  there,  it  is  Walle. 
Ow.  06,  Mcyle  V.Mcy/e. 

The  breaking  a  Wcarc  is  Wade,  or  the  Banks  of  a 
Filh  pond,  fo  that  the  water  and  filh  run  out.  0%u.  66. 

Was r  e  ivir/j  nfptH  10  Hou s e s .  Walle  may  be  done 
in  Houfcs.  by  pulling  (hem  down  or  prolUating  them,  or 
by  (ufFcring  the  fame  to  be  uncovered,  whereby  the  fp&rs 
or  rafters,  planchers  or  other  timber  of  the  Koufe  are 
rotten.  1  In/l.  53,  a. — Default  of  Coverture  of  an  Houfe 
is  Waf\c.  though  the  timber  be  Handing.  2  RoIL  Ahr. 
815.    iiut  if  the  Houfc  be  uncovered,  when  the  Tenant 
Cometh  in,  it  is  no  Walle  in  the  Tenant  to  fuffer  the  fame 
10  fall  down.  Though  there  be  no  Timber  growing  upon 
the  ground,  yet  the  Tenant,  at  his  peril,  mull  keep  the  1 
Houfes  from  wafting,   i  Inft.  55,  a-    If  a  Lcficc  rafcs  | 
the  Houfe,  and  builds  a  new  Houfe,  if  it  be  not  fo  long 
and  wide  as  the  other,  it  is  Walle.   2  Xt//.  Mr.  815.  , 
So,  if  he  rebuilds  it  more  large  th:in  it  was  before,  it  is  ' 
Walle ;  far  it  will  be  more  charge  for  the  Lcflbr  to  re- 
pair it.  I  Infi.  )  3,  &• 

But  if  a  LelTce  of  land  makes  a  new  Houfe  upon  the 
land  where  there  was  not  any  before,  this  is  not  Walle ; 
for  it  is  for  the  benefit  of  the  Leflbr.  J  Rail.  Air.  815. 
Though,  according  to  Coke,  if  the  Tenant  build  a  new 
Houfe,  it  is  Walle ;  and  if  he  fuffer  it  to  be  walled,  it  is 
a  new  Waftc.  Yet,  if  the  Houfc  be  prollrated  by  ene- 
mic.*  or  the  like,  without  default  of  the  Tenant,  or  was 
ruinous  at  his  coming  in,  and  fall  down,  the  Tenant  may 
build  the  fame  again  with  fuch  materials  as  remiiin,  and 
with  the  other  timber,  which  he  m.iy  take  growing  on 
the  ground,  fi^r  his  habitation  ;  but  he  mull  not  make 
the  Houfe  larger  than  it  was.  2  RoU.  Ah  .  815:  1  Injf. 
55,  «j.  If  the  Houlc  be  uncorercd  by  tempeft,  the 
Tenant  mull  in  convenient  time  repair  it.  1  iKji.  ^i,  a. 
If  a  Lcficc  flings  down  a  Wa!l  between  a  Parlour  and  a 
Chamber,  by  which  he  makes  a  Parlour  more  large,  il  is 
Watlc  ;  it  cannot  be  intended  for  the  benefit  of  the  Lef- 
for,  nor  is  it  in  the  power  of  the  Leffcc  to  tranfpofe  the 
Hcufe.  z  RiU.  Ahr.  815.  So,  if  he  pulls  down  a  Parti- 
tion between  Chamber  ai  d  Chamber,  it  is  Walle.  Bro. 
IVap^  I43.  Or  if  a  Leflce  pulls  down  a  Hall  or  Par- 
lour,  and  makes  a  Stable  of  it,  it  is  Wafle.  If  a  LefiVe 
pulls  down  a  Garret  over  head,  and  make%  it  all  one  and 
the  fame  thing,  it  is  Walle.  If  a  Leflee  permit*  a 
Chamber  fort  m  'hcoj'u  pro  dcftilu  piauflrat  'tor.tB,  pi-  r^utd  ■ 


grejfum  mahtnmum  dtvtntt  putriium^  U  (amerM  iHa  tar^ 
pijima  £S'  fixJiJfima  drvtnitt  A^lion  of  Walle  lies  for  it. 
So,  if  a  Leflee  permits  the  Wall  to  be  in  decay  for  default 
of  di}X\>\n^,  ptr  qu9J  mahcremiumdivcnil  pufTidumy  AAioa 
of  Walle  lies,  j  R41.  Ahr.  815.  Breaking  of  a  Pale  or 
of  a  Wall  uncovered,  is  not  Walle.  But  brc.tking  of  a 
Wall  covered  wi:h  Thatch,  and  of  a  Pale  of  I'imbcr  co- 
vered, is  Walle.  Bro.  fi'ajh,  pi.  94. 

If  the  Tenant  do,  or  fuffer,  Waflc  to  be  done  in  his 
Houfcs,  yet  if  he  repair  them  bt  forc  any  Aflion  brought, 
there  licch  no  AAiun  of  WaAc  ag^infl  him  ;  but  he  can- 
not plead  quod  nsv  fecit  vajlttm,  but  the  fpecial  matter. 
I  JnJ.  53.  a. 

It  may  be  of  ufe  here  to  add  fomcthing  on  the  pro- 
grefi  of  the  Law,  as  tt:  the  accidental  burning  of  Houfet, 
(o  far  as  regards  Landlord  and  Tenant.  At  the  Com- 
mon Law,  LefTces  were  not  anfwerable  to  Landlords  for 
accidental  cr  negligent  burning  ;  for  ai  to  Fires  by  ac- 
cident, it  il  fo  exprcifcd  in  Fltta,  lib.  1.  f.  12  ;  and  Lady 
Shreu/fbury'i  cafe,  5  Rep.  ij,  ,  is  a  dircft  authority  to 
prove  that  Tenants  arc  equally  exctsfable  for  Fires  by  ne- 
gligence. Then  came  the  Statute  of  Glauctfltr,  (6  £.  |.) 
which  by  miking  Tenants  for  life  and  years  liable  toWaflt 
without  any  exception,  confequently  rcr-dcred  them  an- 
fwcrablc  for  DellruAion  by  Fire.  Thus  AoodtheLawin 
Lord  Cci^'s  time:  Bjt  now,  by  flat.  6  Ann.  e,\\,  [the 
prcTvifions  of  which  are  contained  in  the  lall  Building- 
Ail  ;  fee  this  Dlflionary,  title  F:rc\\  the  ancient  Law  is 
rellored,  and  the  dillioition,  introduced  by  the  Statute  of 
Ghttcfjhr,  between  Tenants  at  will  and  other  LelTeei, 
taken  away;  for  the  Statute  exempts  all  perfoni  fron 
Anions  for  accidental  Fire  in  any  Houfe,  except  in  the 
Ciieof Jpe.iaJ  Agrfef:iet:!i  between  Landlord  and  Tenant. 
So  mach  relates  to  Tenants  coming  in  by  Afl  or  Agree- 
ment of  Parties.  — As  to  Tenants  of  particular  eilatc» 
coming  in  by  o(  Law,  as  Tenant  by  the  Curtefy* 
Tenant  in  Dower,  and  (before  the  Statute  taking  awav 
Military  Tenures)  Guardian  in  Chivalry  ;  thefc,  or  ac 
leall  the  two  latter,  being,  atCooRmon  Law,  punilhable 
for  Watle,  were  therefore  refponfible  for  lofics  by  Fire  ; 
unlefs  indeed  they  were  anfwcrable  for  Walle  veiuniary 
only,  and  not  for  Walle  ptrmi{p.v<\  a  diAin^tion  not 
found  in  the  Books.  If  thefe  Tenants  tn  Curtefy  or 
Dower  were,  at  Common  Law,  refponfible  for  accidental 
Fire,  it  may,  fomc  time  or  other,  become  necefTary  to 
determine  whether  they  arc  within  the  Statute  of  ^^TifA*— 
The  Statute,  in  cxprelfion,  is  very  general,  and  feems 
calculated  to  take  away  all  A/Isqks  in  cafes  of  accideotaf 
Fire,  as  ucll  from  other  pcrloni  as  from  Landlords. — 
N.B,  It  has  been  doubted  on  tiic  Statute  of  ^nn/,wbcther 
a  Covenant  to  repair  generally,  extends  to  the  cafe  of 
Fire,  and  fo  becomes  an  Agreement  within  the  Statute  ; 
and  therefore,  where  it  is  intended  that  the  Tenant  fhaU 
not  be  liable,  it  is  moll  ufual,  in  the  Covenant  for  repur* 
ing,  to  except  Accidents  by  Fire.  1  Injl.  57,  la  n. 

But  if  a  Leflee  covenants  to  pay  Rent,  and  to  repair, 
with  an  cxprefs  exception  of  Cafualties  by  Fire,  he  may 
be  obliged  to  pay  rent  during  the  whole  term,  though 
the  premifcs  are  burned  down  by  accident,  and  never 
rebuilt  by  the  Leflbr.  i  Term  Rep.  310.  See  this  Didl, 
C^tKiwi  \  Rti!t\  Leafe. 

W^STE  ifiThings  anrtxfd  to  thi  FREEHOLD.  The 

removing  a  Poll  in  a  houfc  is  Wafte.  42  Edv>t.  3.  6  So, 
tiic  removing  of  a  Door.  1  laj},  jj.  Or  of  a  Window. 
42  T.J:v.  J.  t>.    The  digging  up  a  Furnace  annexed  10 
S  O  »  the 
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the  rrank  tenement,  and  fi  lling  it,  u  Wafie.  Sfo.  ll'rjit, 
pi  14.3.  The  removing  of  a  Bench  is  Waftc,  though 
annexed  by  the  Tenant  hlmfclf.  Bro.  Wapt.pl.  143: 
I  Ivjl^  a.  Bat  thefe  arr  luch  trifles  that  a  Landlord 
wouidnow  fcarcely  obtain  a  Verdiil  in  an  Aition  q\  Wafte, 
K  being  fo  very  pen^l ;  anlefs  very  great  injury  was  done 
by  the  ail.  As  to  the  Furnace  he  might  maintain  Tro- 
ver  for  the  value. — If  Wainfcot,  annexed  to  the  houfe, 
he  taken  away,  it  is  Walle  1  Infl  53,  a.  Ol  Tables 
dormant  and  fixed  in  the  land,  and  not  to  the  walls  by  the 
termor,  and  taken  olT within  his  term,  Watlc  does  not  lie; 
for  the  houfe  is  not  impaired  by  it.  Bro  If^ajUt  pi  104. 

Beating  doA-n  a  wooden  Wall,  or  fufFering  a  biick 
Wall  to  fall,  ii  no  Walie,  unlcfs  it  be  txprefily  alleged, 
that  the  Walls  were  coped  or  covered.  If  Walle  be 
afligned  in  puiling  up  a  Flank  Floor,  and  Mangers  of  a 
Scable>  the  plaintiff  mull  (hew  that  the  fame  were  fixed. 
Oy.  loS,  ^.  pi.  31.  If  Lcflee  erefts  a  Partiliun,  he  can- 
not break,  it  down  without  being  liable  to  an  Aclion  of 
Wafte,  for  he  has  joined  it  to  the  frank-tenement. 
Mc.  178.  Shelves  arc  parcel  of  the  houie,  and  not  to 
be  taken  away;  and  though  it  is  not  llicwn  that  the 
Shelves  were  fixed,  it  ought  to  be  intended  that  they 
were  fixed.  zBulJl.  113.  Pavement  is  a  (Iruflurc,  for 
they  ufe  lime  to  finilh.  LL  ihij.  If  the  Tenant  fuffers 
the  Groundfcls  to  walle,  in  his  default  of  defence  or  re- 
movipg  the  water  from  off  them,  or  through  dirt  or  dung 
or  other  nufxnce  which  lies  or  hangs  upon  It,  the  Te- 
nant lliall  be  charged,  for  he  is  bound  to  keep  it  in  as 
good  cafe  as  he  took  it.  Ow.  43. 

The  Law,  upon  this  part  of  the  fubjefk,  has  been  re- 
laxed ;  for  during  the  term  the  Tenant  may  take  away 
Chimney-pieces  or  Wainfcot,  which  he  has  put  up;  but 
pot  after  the  term,  for  he  would  then  be  a  Trelpafler. 
1  Atk,  477.  A  Fire-engine,  ereilcd  by  Tenant  for  life, 
ftall  go  to  his  Executor.  Atk.  13.  But  the  rule  is  dif- 
fereni  between  the  Heir  and  Executor,  with  regard  to 
fixtures  upon  the  inheritance,  that  dcfccnd  to  the  Heir, 

1  //  Black  Rtp.  258.  See  title  Heir  \\\  3. 

It  may  be  obferved  in  general,  th»t  Waste*  which 
cnfues  from  the  aft  of  God,  is  fxcusable  ;  or  rather, 
it  is  no  Wofie.  Thus,  if  a  Houfe  falls  by  Tcmpeft,  the 
Tenant  ihall  be  cxcufed  in  Aftion  of  Wafte ;  but  if  it  be 
uncovered  by  Tempeft,  and  (land;,  there,  if  the  Tenant 
has  ftifficicnt  limber  to  repair  it,  and  does  not,  the  Lcf- 
for,  if  the  ieafe  be  made  on  condition  of  re-entry  for 
"Walle,  may  re-enter,  but  not  immediately  upon  the 
Tempeft,  for  it  is  00  Walle  until  the  Tenant  fuffers  it  to 
be  fo  long  unrepaired,  that  the  timber  be  rottedj  and 
then  it  i»  Waflc   Bro.  ConJ.  pi.  40. 

Likcwife,  if  a  Houfe  be  abated  by  Lightning,  or  thrown 
down  by  a  great  Wind,  it  is  notWaftc.  i  53,(3.  So, 
if  Apple-tfees  are  lorn  up  by  a  great  Wind,  if  Leffee 
afteruards  cuts  them,  it  is  not  Watte.  Bro.  Wajle,fl.  39. 
Jf  the  Banks  are  well  rep.iirLd  by  the  LelTce,  and  the 
Water,  noiwithftar.ding,fobver!!  them,  and  lurroands  his 
Meadow,  by  which  it  is  become  rufhy,  it  is  not  Waftc. 

2  Roll.  Ahr.  280:  Contrat  20//.  6- 1.  i,  b.  The  Ltflbr 
cannot  give  Treoi  during  the  1  enanl's  leafc.  But  if  he 
grants  then  to  a  ftranger,  and  commands  the  Tenant  to 
cut  and  tKUver  them,  who  does  it,  this  fhall  cxcufe  him 
in  an  Aftion  of  Walle.  And  yet  the  Tenant  was  not 
bound  by  Law  to  otcy  and  execute  this  command.  Bro. 
Bw,  &c.  13. 


If  Tenant  in  Tail  grants  all  h'ls  cflate,  his  Grantee  is 
difpunifhabie  of  Wafie  ;  fo  fuch  Grantee's  Grantee  is 
alfo  difpunifliable ;  ftrCUrkt  J.  ^  Le.izi.pl.  173.  J/:cn. 
If  a  man  devifcs  land  to  nko  in  Tai!.  and  after  the  one 
Devifee  dies  without  ifius,  by  which  the  Revcriicn  in  Fee 
of  one  moit'ty  reverts  in  the  Heir  of  the  Donor;  but  the 
other  Devifee  is  Tenant  for  L  ife  of  thc-wholc,  and  after  he 
commits  Walle,  AAion  of  Wafte  lies  agai'<il  him  by  the 
Heir  of  the  Doner  for  the  one  moiity.  Neiv  Air.  469. 
But  Aflion  of  Wafle  does  not  He  againft  Tenant  in  Tail 
after  poflibility,  for  ihe  greatncfs  of  the  cft-itc  of  inherit- 
ance nhich  was  once  in  him  :  and  alfo.  as  fome  fay,  be- 
ciufe  the  eftaie  was  not  A  itbin  the  Itaiute  at  the  creation. 
1 1        80, «.  irtw//  V.  Bfnvlts.  See  /y?.  W.  z. 

If  lands  are  given  to  the  Hufband  and  Wife,  and  to  the 
Heir-s  of  the  body  ot  the  Hufbai.d,  the  icmaindcr  to  the 
Hufband  and  Wife,  and  to  the  Heirs  of  their  two  bodies 
begotten,  and  the  Hufband  dies  without  ifTue :  The  Wife 
Oiall  not  be  Tenant  in  Tai!  after  poflibility ;  for  the  re- 
mainder in  fpecial  Tail  was  utterly  void,  lor  that  ic  could 
never  lake  effeft.  for,  fo  long  as  the  Hulband  fhoutd 
have  ifTue,  it  ftiould  inherit  by  force  of  the  general  Tail; 
and  if  the  Hufband  die  without  ifTae,  then  the  fpecial 
Tail  cannot  take  effect,  inafmuch  as  the  ih''ue,  which 
fhould  inherit  in  fpecial  Tail,  muft  be  begotten  by  the 
Hufband  ;  and  fo  the  general,  whirh  is  larger  and  greater^ 
hath  frul'rrated  the  fpecial,  which  is  leficr  ;  and  the  Wif», 
ia  that  cafe,  Jhall  be  puniihed  for  Walle..  i  Injl  28,  l>. 

It  hfis  been  agreed,  that  Tenant  for  years  may  cut 
Wood  ;  but  it  ha^  been  doubted,  if  Tenant  at  will  may; 
but  it  feems,  that  as  long  as  Tenant  at  will  is  not  coun- 
termanded he  may  cut  fcafonable  Wood,  Ej'f.  Bro.  Waftr, 
pi.  1 14.  Where  a  man  leafes  a  Wocd  which  confifts  only 
of  great  Trees,  the  Leffee  cannot  cut  them.  Hol^art^s Rep, 
Co/.  296.  Nevertbe!cfs,  if  the  Leffce  cuts  Trees  for  re- 
paration, and  fells  them,  and  after  buys  them  again,  and 
employs  them  in  reparation,  yet  it  is  Walle  by  the  fale. 
So,  if  LefTee  cuts  Trees,  and  fells  them  for  money,  though 
with  the  money  he  repairs  theHoufe,  yet  it  1$  Walle. 

53,^.  As  to  the  cutting  of  Timber  trees  for  re- 
pairs by  I.efTee,  there  is  no  difference  \iheiher  the  LefTor 
or  Leficc  covenants  to  repair  the  Houfes  ;  for  in  either 
cafe  it  is  not  Wafte,  if  LcfiTee  cuts  them.  Afo.  23.  pi.  80. 
Anon, 

If  a  Houfe  be  proflratcd  by  Enemies  of  the  King,  or 
fuch  like,  without  default  of  the  Leffee,  the  LelTee  may 
rebuild  it  again  with  the  fame  materials  that  remain,  and 
may  cut  other  Timber  upon  the  land  to  rebuild  it,  but  he 
mufl  not  make  the  Houfe  larger  than  it  was.  1  Injl.  53,*. 
So,  if  the  Houfe  was  ruinous  at  the  time  of  the  Ieafe,  and 
fell  within  the  term,  thii  is  not  Wa?ie  in  the  Tenant. 
I  Liji.  53.  a  :  Bro.  IVap,  pi  1  ^o.  But  the  Ltffee  fhall 
not  cut  Trees  to  make  a  new  Houfe  where  there  was  not 
any  at  the  time  of  the  lesfe.  Ucb.  296.  So,  if  a  Lefiee 
fuffers  a  Houfe  to  fall  for  default  of  covering,  which  is 
Wafle,  he  cannot  cut  Trees  to  repair  the  Houfe.  Br». 
Waftt'tpl.  39.  And  in  general,  if  the  Ttrant  fufTer  the 
Houfe  to  be  wafled,  he  cannot  juflify  the  felling  of  Tim- 
ber to  repair  it.  1  Infi  53,  b.  If  a  Honle  be  ruinous  at 
the  time  of  the  Ieafe,  though  the  Leffee  is  not  bound  to 
repair  it,  ye  he  may  cut  Trees  to  repair  it.  1  lafi.  54,  b. 
The  Tenant  may  likewife  dig  for  Gravel  or  Clay  for  the 
reparation  of  the  Houfe,  (hough  the  foil  was  not  open 
when  the  Tenant  came  in ;  and  it  is  jultifiable  as  well  as 

cutting 
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/  catttng  of  Trees,  i  hfi.  53,  h»  So,  wiih  regaid  to  a 
Sublr,  if  k  faJI  without  dcf^uU  of  the  LcHce,  in  liine  of 
the  tefTor,  the  Leffee  may  ukc  Trccj  i!ie  Heir  to 
make  a  nrw  SiAhlc,  if  it  he  ol  nerrju:y.  Bra.  H^ajU» 
pi.  67.  Bm  if  the  Stable  fill*  in  ueliiik  cf  the  Lclf  cc, 
in  tin;c  o(  ihe  LelTir,  he  cjnnot.  tu  time  of  the  Il-ir,  cut 
Tree*  to  make  a  nw  Stable.  Br;  H^ajit,  pi.  67. 

jr.  I.  The  PtRSOKSwho  tie  irjorcd  by  Wartc  are 
fuch  a)  h:irc  Come  iatereU  in  the  cllatc  willed  ;  for  if  a 
man  be  the  ablolutc  Tenant  in  fce-ftmplc,  without  any 
intiimbraiicc  vr  cltargc  on  thr  prcinilo.  he  may  commit 
whatever  Walte  hiso^vn  inJifcrciion  may  prompt  him  to. 
without  being  impeachable  and  accountabrc  for  it  10 
any  oac.  And,  though  h)»  heir  is  futc  to  be  the  fuflercr, 
yet  ntmo  tft  hirret  vivdfii :  no  rntin  is  certain  of  fuc- 
cccding  him,  as  mcII  on  account  of  the  uficrr:iiinty  which 
ihall  die  tirll*  as  alTo  becaufe  he  hao  it  in  Iiii  own  power 
to  conltitutc  what  heir  he  pleifcs,  aceorJicg  to  the  Civil 
Law  noticQ  of  an  A^r//  /fn/^/  and  an  h'tus  faflm  :  pr, 
in  the  moie  accurate  phrafeeJogy  of  out  Englijh  Law, 
he  may  alicnc  or  dcvife  his  cilate  to  whomever  he  thinki 
proper,  and  by  fuch  alienation  cr  devifc  may  difinlKrtt 
his  heir  at  law.  Into  whofe  hands  foever  therefore  the 
cftite  waCrd  womcs*  afteraTcnant  in  fee  fimple, though 
the  WjRe  is  undoubtedly  damnum^  it  is  damnum  abfyitt 
ityuria    3  Comm.  e.  14. 

One  fpevie*  of  IntereA»  which  U  injured  by  Wade,  is 
that  of  a  perfon  who  has  a  right  of  common  in  the  place 
watlcd  ;  efpccially  if  it  be  common  of  f/?cver.',  or  a 
right  of  cutting  and  carrying  away  Wood  for  Moufe- 
bote,  Plough- bote,  ^c.  Here,  if  the  owner  of  the 
Wood  demoIi(he»  whole  Wood,  and  thereby  dcftroys 
alt  polfibility  of  taking  ellovers,  this  is  an  irjury  to  the 
commoner,  amounting  to  no  Icfs  than  a  diircifin  of  his 
common  of  cf^ovcrs,  if  he  choofes  lo  to  confider  it ; 
for  which  he  has  his  remedy  to  recover  poffcfTton  and 
damat^es  by  AHifc,  if  entitled  to  a  freehold  in  fucli  com- 
mon r  but  if  he  has  only  a  chattel-intcrcft,  then  he  can 
only  recover  damages,  by  an  adion  oit  the  cafe  for  this 
Waftc  and  Dellruftion  of  the  Woods,  out  of  which  his 
eftoverswere  to  iffue.  F.N.B.  59:  9  Rtfi.  iii. 

But  the  motl  ufual  and  important  Inteteil,  that  is  hurt 
by  this  commifiion  of  Wade,  is  that  of  him  who  hath 
the  remainder  or  teverfion  of  the  inheritance  after  a  par- 
ticular eftatc  for  life  or  years,  in  being.  Here,  if  the 
particular  Tenant,  (be  it  the  Tenant  in  Dower  or  by  Cur- 
tefy,  who  was  anfwerable  for  WaAc  at  the  Common 
Law,  2  iff/?.  299,  or  the  LeffVe  for  life  «  yean,  who  was 
firll  made  liable  by  the  ttatutes  of  MciUtndgt,  H. 
r.  ;  (}.  24. and  of  Cloucejier^  6  Edw.  1 .  c.  5  :)  if 
fuch  particular  tenant,  commits  or  fuffers  any  Walte,  it 
is  amanifeft  injury  to  him  that  has  the  inheritance;  as  it 
temis  to  mangle  and  difmember  it  of  its  moHdefirable  in- 
cidents and  ornaments,  among  which  l  imber  and  Hcufcs 
may  juftly  be  reckoned  the  principal.  To  him  there- 
fore ifi  remainder  or  rcverfion,  to  whom  the  inheritance 
appertaiDi  in  cipcftAncy,  the  Law  hath  given  an  ade- 
quate remedy.  Co.  Uti,  63.  For  he,  who  hath  the  re- 
mainder for  life  only,  is  not  entitled  to  fue  for  WaHe ; 
fince  his  Intereft  may  never  perhaps  come  into  poflcf- 
fioo,  and  then  he  hath  fuftered  no  injury.  Yet  a  Tarfoo, 
Vicar,  Archdeacon.  Prebendary,  and  the  like,  who  aie 
feifc<i'in  light  of  ihcir  Churches  of  any  rfipatndcr  or  rc- 


rerflon,  fitay  have  in  AAion  of  Wjftc  ;  for  they.  In 
many  Qaifirs»  have,  for  C-m  benefit  of  the  Church  and 
of  the  fucc<  iTor,  a  fee  fimple  qualified  :  But,  as  they  art* 
not  fcifed  in  their  own  right,  the  VViit  of  Wallc  fliall  not 
fjy,  aJ  exh.crtdathiun  if^i,Ai  for  other  tcnanis  in  fee- 
fimpie  i  but  ad  txhicrtdaiiitnttn  ndtjtjet  in  whole  right 
the  fee-fimplc  is  holdcn.  1  Infi.  341:  ^Cc/tm  e.  14- 

Byyiat.  13  Hd.  I.  e.  2J,  ihe  A^ion  of  Wailc  i*  gi«n 
to  one  I'cii.ini  in  Common  a^ainft  another.  Where  there 
arc  Tenants  in  Cummon  for  life,  the  one  (h*il  not  have 
Tretp^fs  of  7>ees  cut  againfl  the  other,  but  (haH  have 
Wallc  fro  indivi/it,  though  they  are  only  I'cnKnis  for 
term  of  Life,  i2<.  Bro^  IVoftt,  il.  79.  If  tne  Copar- 
cener, before  piitition,  makes  Fcori'iuent  to  another, 
and  one  of  them  doei  Wnftc  in  the  Trccj,  Wjfte  lies. 
It  Rep.  49,  a.  LiJ<,yd*i  Cafc-  Likewife,  if  two  Joint- 
tenants  do  Wjlte,  and  after  the  one  enters  into  Ucligion* 
Walte  lies  againll  the  other  alone,  a  RiH.  Mr.  32S« 
Scc/>tf^.  liL 

Uyjlat.  20  Ed.  x.fi.  2,  an  Aftion  of  Waftc  is  main- 
titnable  by  the  Heir,  for  Wafte  done  in  the  lime  of  hij 
Ancellor,  as  well  as  tor  Wade  done  in  his  own  time, 

I'his  A^iun  mufl  be  brought  by  him  that  hath  the  im- 
mediate tftate  and  inheritance  in  Pee-fimpic  or  Fee-tai!  i 
but  fomctiniet  anotlier  may  join  with  him.  1  lift.  $3,  « ; 
285,  a.    It  isfitid,  that  the  Rererlion  mu!t  continue  in 
I  the  fame  flatc  that  it  was  at  the  time  of  th-j  Wjifle  door, 
I  and  not  granted  over;  for  though  the  Reverfioner  takctb 
1  the  cltate  bai^^k  again,  the  Aciion  is  gone,  becaufe  the 
eftatc  did  not  ccrTinnr  ;  But  in  fome  fprcial  cafes  an  Ac- 

ition  of  Wade  Ih-ill  tie;  though  the  Lcffor  had  nothin^^ 
in  the  Rcverlion  at  the  time  of  the  Waftc  done  :  As,  if 
a  Oiihop  make}  a  Leafe  for  life  or  years,  and  dies,  and 
the  Lcftre,  the  See  being  void,  doth  Walle,  the  Succef- 
fbr  fhall  have  an  AAion  of  Waile,  This  is  allowcdt 
though  they?a/.  of  zo  Ed,  i.  fpeaks  only  of  thoi'c  that 
are  Inheritors.  1  lafi.  $3,^;  3^6,0:  z  Roli,  /j&r.Szqt 
Jf  a  Tenant  doth  Walle.  and  he  in  Rcverfion  dieth, 
the  Heir  (hall  not  have  an  Aflion  of  Warts  for  Walle 
done  in  the  life  of  the  Ancellor  :  For  he  cannot  fay  that 
the  Waile  was  done  to  his  difinberik>n,  1  341,^; 
53,^;  3>6,  a  If  a  Leafe  is  made  to  y/.  for  life,  the 
Remairder  to  B.  for  life.  Remainder  to  C.  in  fee; 
I  DO  Ailion  of  Warte  lieth  againll  the  firft  Leflce  during 
the  cflate  in  the  mean  Remainder,  for  then  his  eflate 
I  would  be  deftroycd.  Oihecwife,  if  B  had  a  mean  Re- 
mainder for  yc  us,  for  that  would  be  no  impediment,  the 
recovery  notdeilroying  the  term  of  years.  5  Rep.  76,  77: 
I  /«//.  54,  «. 

No  perfon  is  entitled  to  an  AfHon  of  Waftc  againll  a 
Tenant  for  life,  but  he  who  has  the  imirxdiate  ctfate  of 
Inheritance,  in  Remainder  or  Rcverfion.  expcAant  upon 
the  cftate  for  life.  If,  therefore,  between  the  ertate  of 
the  Tenant  for  hfe,  who  commits  Wafte,  and  the  fub- 
fequent  elUiff  of  Inheritance,  there  is  interpofed  an 
eftateof  Freehold  to  any  perfon  in  rfit  then,  during  the 
continuance  of  luch  interpofed  eftatc,  the  Action  of  Waftc 
is  fufpended  :  And  if  the  Is/ft  Tenant  for  life  die  during 
the  coriinuance  of  t'ucii  interpofed  eftate,  the  Action  is 
gone  for  ever.  But,  though,  white  there  is  an  eftate  for 
life  interpofed  between  the  eJlate  of  the  perfoivcomniit- 
ling  V/aflc,  and  that  of  the  Reverfioner  or  Remainder, 
man  in  fee,  the  Remainder- man  cannot  bring  hi>  Aftion 
of  WallCi  yet,  if  lbs  Waftc  be  docc  by  cu;ung  down 
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9tttt,ScC,  fucU  H.emaiDder-inan  iit  fee  mny^bjt  thnn\ 
ami  U  they  are  uk<Q  away,  or  made  ufc  of,  before  he 
ibcm.  he  may  bring  *o  AAion  of  Tm/zr.  For,  in 
tlte  eye  of  the  L^w,  a  Remainder- man  for  lift  has  not 
the  property  of  the  thing  waded  :  And  even  a  Tenant 
for  life  in  pofrciHon  his  not  the  abfutuic  property  of  ii* 
but  merjty  a  right  to  the  enjoyment  or  bcncht  of  it,  at 
!ong  as  it  is  annexed  to  the  inheritance,  of  which  it  h 
coafidered  a  part,  and  therefore  belongs  to  the  Owner 
of  ihc  Fee,  i  Infi.  218,  h.  m  n.  rcfci*  to  1  Infi,  53  : 
5  ^cp,  77.  Paga'iCaJei  AIL  81:  3  /*.  Wins.  267: 
II  Vin.  Ahr.  523  :  2  Eq.  Abr.  727  :  3  Ath.  757. 

if  Le^fee  for  year&  commit  Waflc,  and  the  years  do 
expire,  yet  the  Lclior  (hall  have  an  AAion  of  Waftc  for 
Treble  Damages*  though  he  cannot  recover  the  place 
walled  ;  but  if  the  Leflbr  acceptetli  of  a  Surrender  of  a 
Leafc  after  the  Wafle  done,  he  ftiall  not  have  hii  Allien 
of  Wade.  It  13  faid,  that  if  a  Tenant  repairs  before  Ac- 
tion brought*  he  in  Reverfion  cannot  have  an  Action  of 
Wafte  ;  but  he  cannot  plead  that  he  did  no  WaAe,  there- 
fore he  mull  plead  the  Special  Matter.  1  Infi.  283,  a  \ 
a8;,a;  306:  5  iJf/.  1 19;  2  Cre.  65S,  Bf  fiat,  ti  If  6. 
€.  5,  where  Tenants  (or  life,  or  for  another's  life,  or  for 
years,  grant  over  their  ellaies,  and  take  their  profit}  to 
their  own  ulc,  and  commit  Walle,  they  in  Kevcrlion  may 
have  an  Aflion  of  Wafte  againft  them.  2  hfi.  302.  Hein 
the  Remainder,  as  well  as  the  Rtverfioner,  may  bring  this 
Aftion.  and  every  AlTigncc  of  the  ftrll  Lcfl'ce,  mediate  or 
immediate,  is  within  this  A£l.    ^  /?//.  77  :t  Infi.  302. 

2.  By  theFeodal  Law,  Feuds  being  originally  granted 
for  life  only,  the  rule  was  general  for  ail  Vad'alsor  Feuda- 
tariej  ;  **  fi  'vafiallas  ftudum  dij/ifaitritf  aut  infigni  dttri 
mtniQ  aeurtat  futrtt,  pri'vabttur.'*  tyrigbt  44.  See  title 
TfHurtt.  But  in  our  ancient  Common  Law  the  rule  was 
by  r.o  means  fo  large;  for  not  or.ly  he  that  uas  feifed 
of  an  etlate  of  inheritance  mij^ht  do  as  he  pleafcd  with  it, 
but  alfo  Wafte  was  not  punilhable  in  any  Tenant,  fave 
only  in  three  perfons;  Gu.'rdian  in  Chivalry,  Tenant  in 
power,  and  Tenant  by  the  Curtcfy ;  and  not  in  Tenant  for 
life  or  years.    And  it  was  even  a  doubt  whether  Watic 
*wes  punifltable,  at  the  Common  Law,  in  I  cnant  by  the 
Curtcfy.  Rig.fi.  yz  :         Abr.  title  if^afit :  2  Infi.  301 . 
The  reafon  cf  this  diverfity  wai,  that  the  cllate  of 
the  three  former  was  created  by  the  a£t  cf  the  Law 
itfelf,  which  therefore  gave  a  remedy  againft  them; 
but  I'rnant  for  life,  or  fur  years,  came  in  by  the  dcmife 
and  leafc  of  the  o^ncrof  the  fee,  and  ihcrc^ure  he  might 
have  provided  againft  the  commuting  of  Walle  by  his 
I.cJ'Tc;  and  if  he  did  net,  it  wa«  his  own  detaulc.  %  Infi. 
Hy).  Dtit,  in  favour  of  the  owneis  of  the  inheritance,  the 
flatates  of  MarUlriJgt,  fiat.  52  tJe^.  3.  <.  13,  (y.  24  ?) 
and  of  Glauetfitr,  d  EJ.  \.  e.  ^,  provided  that  the  writ  of 
Wailc  fhall  not  only  lie  »gainll  Tenants  by  the  Law  of 
EngluuJt  (cr  Curtcfy,)  and  thofe  in  Dower,  but  ngainA 
any  Farmer  or  other  that  holdv,  in  anyiiianntr,  for  lite  or 
vcars.    So  that,  for  above  five  hund'cd  ytirt  puft,  all 
Tenant.*  merely  for  life,  or  for  any  lefs  cllaic,  h^vc  been 
pjnilhable,  or  liable  to  bu  impeached  I'ur,  Watte,  both 
i-olonury  and  permifCve;  unlcfs  their  Icafes  be  made, 
aiToitmimes  they  are,  without  Impeachment  ol  Wdllc, 
^b/^ut  t.f:ptti:ta:t  <iafit ;  (hat  if,  with  a  piovifion  or  pro- 
teciion  that  no  m*n  (hall  t  Hpttert,  or  foe  liim,  for  W.itle 
committrrl.  Boc  Tenant  i:i  tail*  after  poflibitity  of  ifftie 
-  -c'  tmptach^blc  for  Wallc;  becaufc  his  eflaic 


was  at  its  creation  sn  eftaie  of  inheritance,  and  To  not 
within  the  Aatuiei.  Co.  Lin.  27 :  z  Roll.  Abr.  826. 828. 
Ntither  doe'-  an  Aflion  of  Wafte  lie  for  the  Debtor 
againft  Tenant  by  Statute,  Recognizance,  or  Elegit ; 
bccaufe  againft  them  the  Debtor  may  tetcfF  the  d.imagei 
in  account.  Co.  Ltir.  ^4.  Out  it  fcems  :cafonable  that  it 
Ihould  lie  for  the  Reverfioncr,  expeclant  on  the  determi- 
nation of  the  Debtor's  own  cftatc,  or  of  thefe  eftatet 
derived  from  the  Debtor.  F.  N.  B.        2  Cemm.  t.  18. 

The  Statute  of  Markhr'J^t,  5a  H.  3.  c.  23.  \  2,  (or 
{.  24,)  cna^s,  that  *'  Farmers,  during  their  terms,  fiiill 
not  make  Wafte,  Sale,  nor  Exile,  of  Houfcs,  Wood;,  -.id 
Men,  nor  of  any  thing  belonging  tothcTcnerocnts  that  they 
have  to  farm,  without  fpeciat  licence  had  by  writing  of 
covenant,  making  mention  that  they  may  do  tt ;  which 
thing  if  ihcy  do,  and  thereof  be  convii>,  they  fhall 
yield  full  damage,  and  ihall  be  put^ifhed  by  amerci3.iTient 
gricvoufly." 

This  ait  provldcth  remedy  for  Wafte  done  by  LelTee 
for  life,  or  LefTee  for  years,  and  it  is  the  firft  ftatute  that 
gave  remedy  in  thofc  cafes,  a  Infi.  145.  This  l^atute  is  a 
IVnal  Law,  and  yet,  bccaufe  it  is  a  remedial  Law,  it  ha; 
been  interpreted  by  Lquity.  foMcJ.  281. 

Farmeit.]  Here  Farmers  do  comprehend  all  fuch  t% 
hold  by  leafe  for  life  or  lives,  or  for  years,  by  deed  or 
without  dtred.  iJtfi.  14;.  Ithas  beeo  refolved.likewife, 
that  it  fticuld  extend  to  Strangers,  lo  MtJ  aSi.  Al- 
though the  Rtgifier  fays  jiiaad.  that  ptr fiatuium  tit  Mai  lt- 
bridge,  tap.  23,  iaiafuit  quitdarft  probibitio  'vafii  'vrrj'ut 
itnetfienlum  annorum,  which  is  true :  Yet  the  ftatute  ex- 
tends to  Farmers  for  life  alfo;  but  this  a£l  extended  not 
to  Tenant  by  the  Cuitefy,  for  he  is  not  a  Farmer;  but  if 
a  Icale  be  made  for  life  or  years,  he  is  a  Farmer,  though 
no  rent  bcrefjrved.  2  145. 

Sbail  not  mait  li'afit\  By  thefe  words  they  are  pro- 
hibited to  fuffer  Wafte,  for  it  has  been  refolved  that  thii 
aCl  extends  to  Wafte  emirttnJo,  though  the  word  is  fa. 
ciatitp  which  literally  imports  o^/'V^  Wafte.  \o  Med.  281. 

iVer  of  any  tbiag^  Houfes,  Woods,  and  Men  were  be* 
fore  particularly  named ;  and  thefe  words  do  comprehend 
Lands  and  Meadowi  belonging  to  the  Farm.  2  Infi, 
146.  Alio  thefe  general  words  have  a  further  iignifi- 
cation ;  and  therefore,  if  there  had  been  a  Farmer  for 
life,  or  years,  of  a  manor,  and  a  Tenancy  had  efcheated, 
this  Tenancy  fo  cfchcaccd  did  belong  10  the  Tenement, 
that  he  held  in  farm,  and  therefore  this  extended  to  it  ; 
and  the  Leftbr  ftiall  have  a  writ  generally,  and  fuppofe  a 
leafc  made  of  the  lands  efcheated  by  the  Le^or,  and 
maintain  it  by  the  fpecial  matter.  2  Infi.  146. 

Sparal  Liaiu  c  ly  If  'nttng^  This  grant  ought  to  be  by 
de,cd,  for  all  Wane  tends  to  the  Jifinheritancc  of  the 
Leflbr,  and  therefore  no  man  can  claim  to  be  difpunifh- 
able  of  Wafte  without  deed.  2  Infi.  146.  Likcwife,  this 
Special  Grant  is  intended  Ko  he  abfyut  impttiiiene  vafii  \ 
without  Impcachntcnt  of  Wjtfte.  sin//.  i^O. 

yitlJ  full  D^imsgt]  And  this  muft  be  underftood  fuch 
a  prohibition  of  Wjllc  upon  this  ftatute  as  lay  ngainil  a 
1  eniint  in  Dower  at  the  Common  Law  ;  and  Angle  da-' 
mages  tvere  given  by  thia  ftatute  againft  LeAcc  for  life, 
and  Lcffee  for  years,  a  J»fi.  146. 

Jt  has  been  fiid,  that  there  are  five  V/rits  of  Wafte  : 
two  at  the  Common  Law,  as  for  Wafte  done  by  Tenant 
in  Dower,  or  by  Guardian ;  three  by  ftatute,  as  againll 
'I'cntnt  lor  Life,  Tenant  fcr  Years,  and  Tonam  by  (he 

Cuitefy . 
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Cortfffy.    Tenant  by  the  Curtefy,  il  is  fald.was  punifh-  r 
able  for  Waftcj  by  the  Common  Law,  for  that  the  Law 
created  his  eftate  as  well  as  that  of  the  'I'enani  in  Dower,  [ 
and  therefore  the  Law  gives  like  remedy  againll  them.  | 
I  Inji.  54i(i:  t  Injl.  145,  299*301,  But  on  this  ; 

fubjefl  the  authorities  in  the  bo^ks  are  very  contradic-  1 
tory,  as  (he  Reader  will  perceive  by  attending  to  the  Note  1 
fabjoincd  to  the  following  clauCe  of  the  Statute  ofGUu- 
ttftttt  6  Ed.  I.  f.  5,  wiiich  cna£ls,  that,  **  A  man  from  , 
heoceforth  fhall  have  a  Writ  of  Walle  in  the  Chancery 
againft  him  that  holdeth  by  the  Law  of  England^  or 
otherwife  fot  term  of  life,  or  for  term  of  years,  or  a 
Woman  in  Dower.*' 

No  A£lion  of  Wafte  lay  before  the  Statute  of  Glouctjitr^ 
but  againil  Tenant  in  Dower  and  Guardian;  and  by  the 
ftatute,  Adionof  Wafte  is  given  againft  the  Tenant  by  the 
Curtefy, Tenant  for  terra  of  Life,  and  Tenant  for  term  of 
Years.  Bra,  lVafl*»pl.  %%.    Lord  Cokt  fjyj,  areal'on  is 
required,  (that  feting  as  well  the  eftateof  theTcnanc  by 
the  Curtefy,  asiiic  Tenant  in  Dower  arc  created  by  Aft  in 
Law,)  wherefore  the  prohibition  of  Wafte  did  not  lie  as  ' 
well  againft  Tenant  by  the  Curtefy  as  the  Tenant  in  Dower  | 
at  the  Common  Law;  and  the  rcafon  he  afligns  is  iht!,  1 
for  that,  by  having  iffue,  the  eftate  of  the  Tenant  by  the  j 
Curtefy  is  originally  created,  and  yet  after  that  he  fttalt  I 
do  homage  alone  in  the  life  of  the  Wife,  which  proves 
a  larger  eftate;  and  feeing  that  at  the  creation  ot  his 
eftate  he  might  do  Wafte,  the  prohibition  of  Walle  lay 
not  againft  him  after  his  Wife's  dcccafe ;  but,  in  the  cafe 
of  Tenant  in  Dower,  Ihe  ispuniHtablc  of  Wafte  at  thcfirft 
creation  of  her  eftate.   zlnjl.  145.    Butfee2  Inft.  Z99. 
and  thereafons  there,  as  quoted  above. 

Shall  have  a  Writ  of  iVaJii]   Neither  this  Atl.  nor 
the  Statute  of  MarUbrid^e,  doth  create  n^riv  kiad  of  ) 
Waftes,  but  gives  new  remedies  for  old   Waftes ;  and 
what  is  Wafte,  and  what  is  not,  muft  be  determined  by 
the  Common  Law.    z  Lifi.  300,  301. 

Agmnft  him"]  If  two  arc  Joint-tenants  for  years  or  for 
life,  and  one  of  them  does  Wafte,  this  is  the  Wafte  of 
t'lem  both  as  to  the  place  wafted,  noiwithft-inding  ihc 
words  of  the  adl  are,  him  that  holds.  2  //r?.  302. 

Holds  by  the  Lii~M  cf  England]  llcrc  l  enani  by  the 
Curtefy  is  named  for  two  caulcs :  ill.  For  ;hat  albeit 
the  common  opinion  was,  that  an  AtVion  of  Wafte  did 
lie  againft  him,  yet  fome  dcubitd  uf  the  fame  in  rc- 
fpett  to  this  word  {stmt)  in  the  writ,  for  thai  the  Fenant 
by  the  Curtefy  did  nut  hold  of  the  Heir,  but  of  the  Lord 
Paramount;  and  aficr  this  aii,  the  Writ  of  Wafte 
grounded  thereupon  doth  recite  this  ftatuie :  2dly,  l-'or 
thai  greater  penalties  were  infliacd  by  this  aft  than 
were  at  the  Common  Law.  2  InJ}.  301. 

Or  otber-wt/l- /or  Term  of  Life  er  for  Term  of  Y€ari\  A 
Leffce  for  his  own  Life,  or  for  another  man's  Lite,  is 
within  the  words  and  meaning  of  this  Law,  and  in  this 
point  this  aft  introtiuces  that  which  was  not  at  the  Coni- 
mon  Law.  2  Injt.  501.  IfFemeLeft'ee  for  Life  takes 
Huiband,  the  Huiband  does  Wafte,  the  Wife  diei,  the 
Huiband  ftiall  not  be  punifhed  by  thn  Law;  /or  the 
wo'ds  of  this  a^t  be  (a  man  that  hold*,  ^c.  (or  Life), 
and  the  Hufljand  held  not  for  Life  ;  for  he  was  felled  but 
in  richi  ofhisWifcand  the  eftate  was  in  his  Wife,  ibtjl. 
"01.  Hi  that  hath  an  Eftate  for  Life  by  Conveyance 
at  Common  Law,  or  by  Limitation  of  Ufe,  is  a  Tenant 
wiitun  the  ftatuie.  2  Imi.  302.  Tenant  for  years  of  a 
aw^iety,  3d  0/       part  t^o  indivi/Ot  is  wiinio  this  atlj 


and  fo  it  ii  of  a  Tenant  hy  the  Curtefy,  or  other  Teaint 
for  Life  of  a  moiety,  iJc.    z  302. 

Or  a  IVtiman  in  Dcicer^  This  is  (o  be  undcrftood  of  all 
the  Jive  kinds  of  Dower  whereof  i////r/(/«  fpcaks,  viz. 
Dower  at  Common  Law,  Do.werby  the  Cuftom,  Dower 
adojhum  ecdtjta,  y)o^eT  ex ajfen/u  patriiy  and  Dower  de  la 
plus  btlU  ;  and  ag^iinft  all  thefe  the  Adlionof  Wafte  did 
lie  at  the  Common  Law.  2  Injl.  503.  If  Tenant  in 
Do>vcr  be  of  a  Manor,  and  a  Copyholder  thereof  commits 
Wafte,  an  Aftion  of  Walte  lies  againft  Tenant  in  Dower. 
zlnj}.  303.  Aflion  of  Wafte  lies  agair.ft  an  Occupant 
for  life,  becaufc  he  has  the  eftateo!  the  Left*ec  for  life, 
and  holds  for  life,  as  ilie  ftatute  mentions.  6  Rep,  37, ^. 
If  a  Lefl*ec  for  life  be  .ittainted  of  Treafon,  by  which 
the  Icbfe  is  forfeited  to  the  King,  who  grants  it  over  to 
/.  S.  and  iie  aitcrwards  does  Wafte,  though  he  comes 
en  It  pi,Jit  yet  Aftion  of  Wafte  lies  againft  him. 
2  Rolt  Mr.  826.  So,  if  a  man  difteifes  the  Tenant  for 
life,  and  docs  Waftu,  yet  Adion  of  Wafte  lies  againft 
the  Tenant  for  term  of  life;  for  he  may  have  his  re- 
medy over  againft  the  Diftcifor.  Sro.  ffafttt  pi.  138. 
Likewile,  if  an  eftate  be  made  to  jS.  and  his  heirs,  during 
ihc  life  of  5.,  j1.  dits,  the  heir  of  A.  ftiaU  be  puniflicd 
in  an  Aflion  of  W;.fte.    1  Injl.  54,  a. 

A  Tenant  for  life,  without  Impeachment  of  Wafte, 
has  as  lull  power  of  cutting  down  'I'imbcr,  and  of  open- 
ing new  Mines  for  his  own  ufe,  a*  if  he  had  an  Eftate  of 
Inheritance;  and  is  in  the  fame  manner  entitled  10  the 
Timber,  if  fevered  by  others.  1  Term  Rtp.  56  ;  1  InJ. 
220,  n.  But  although  fuch  Tenant  for  life  may  com- 
mit Wiiftc  for  his  own  benefit,  yet  he  may  be  reftrained 
by  an  injundlion  out  of  the  Court  of  Chancery,  from 
making  Spoil  and  Dcftruakn  on  the  Eftate  ;  This  diflinc- 
lion  was  firft  introduced  in  the  cafe  of  Lord  Barnard, 
as  tc  Raby  Cajlle^   See  pojl  iV. 

Though  it  is  faid,  that  an  A^ion  of  Wafte  does  not 
He  againft  Tenant  by  Statute-Merchant, Elegit,orStapIe, 
becaufe  it  is  not  an  eftate  for  life  or  years,  and  the  Itatute 
meniions  thofe  who  hold  in  any  manner  for  life  or  years  ; 
yei  (cc,  contra,  Fitzh.  Nat.  58  //-  and  there  faid,  that  in 
the  Krgifteris  a  writ  againil  him.  6  ^f/.  ^7.  Some  books 
give  tlie  reafon  of  it  to  be,  bccauic  the  Conufl^r,  if 
he  commits  Wafte,  may  have  a  -venire facias  ad  ampu-. 
taudum.  and  the  Wafte  fhall  be  recovered  in  the  debt. 
Fitz.b.  K.B.  58,  b.  See  1  Ir.Jl.  57,  ^  in  nous.  If  a  man 
m^kes  a  ieafc  for  years,  and  pu:s  out  the  Leftee,  and 
makes  a  leafe  for  life,  and  the  Leftee  for  years  enterj 
uptn  the  Leflee  for  life,  and  does  Wafte;  the  Leftee  for 
life  lhail  not  be  punifhed  for  it.  2  /«/.  303.  if  Leflee 
for  ye<irs  makes  a  leafe  of  one  moiety  to  A.  and  of  the 
other  moiety  to  5.,  and does  Wafte  ;  the  Adlion 
lhail  be  againft  both ;  for  the  Wafte  of  the  one  is  the 
Wfllte  of  the  other.    Bro-.vnI.  38. 

An  Atlion  of  Wafte  lies  againft  a  Devifee,  and  the 
Writ  may  luppofe  it  ex  Ugaiior.Cj  tor  it  is  within  the  equity  . 
of  the  ftatute.  Bro.WaJte,  pi-  152.  If  an  Kft;iic  of  Land  . 
to  be  made  to  Baron  an  J  Feme,  to  hold  to  them  during 
the  coverture,  t?V.  ifiheyuafte,  the  Fco.'Ujr  ftuU  have 
Writ  ofWafte  againft  thtm.    Lit.      581.     If  Feme 
Leftee  for  lifci  marries,  and  the  Huiband  does  Wafte, 
Afiion  lies  againft  both.     And  if,  m  tlie  above  cafe,  . 
the  Hulb.'.nd  flics,  A£iion  of  Wafte  lies  againft  the  Feme 
lor  the  Wafle  he  committed.    But  iT Tenant  in  Dower 
marries,  and  the  Huft)and  docs  Waflc,  and  dies,  the  Feme 
fhali  noibc  puniihcd for  ibis.  Likewife,ifBar<niand  Feme 
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are  LefTre;  for  Wfe,  and  Baron  does  Wallc,  and  dies,  tlie 
rctni:  (hall  be  punlfticd  in  Wafte,  if  flic  agrees  to  theellate. 
;  Roll.  J&r.  Szy:  i  In^.  54  :  Kul.  113.  Bjt  if  (he  waives 
the  eftate,  the  fhall  not  be  charged.  So,  upon  leale  for 
years  made  to  the  Baron  and  Feme,  Wafic  lies  againft 
both.  And  if  Baron  atid  Feme  arc  joint  Leffe^s  for 
years,  and  Baron  does  Wafte,  and  diet,  Allien  of  Wafte 
lies  for  this  agaitill  the  Feme.  Upon  leafc  for  life,  to 
Baron  and  Feme,  Wafte  lic>  againll  both.  Likewifc, 
if  Feme  commits  Wafte,  and  then  marries,  the  Action 
ftiall  bebrought  aEainftbcth.  2  RoH.Mr.  827.  And 
ihc  writ  may  be  fectrunt  'vajlum,  or  ^'cd  axsr,  Juw 
pla  fult^ficit 'vaftam.     Bro.  U'afle,  pi.  55. 

11  Baron  Icifcd  for  life  of  his  Wife,  in  right  of  his 
Wife,  does  Wafte,  and  after  the  Feme  dies,  no  Aflion  of 
Wafte  lies  againft  the  Baron  in  the  tcnuit,  bccaufe  he 
wasfcifcd  only  in  right  of  his  Wife,  and  the  fr^nk-tcne- 
ment  was  in  the  Feme.  1  /»//?.  54;  5  Rep.  75,  h.  But 
if  the  Baron,  poflefted  for  years  in  rigiit  of  tne  Feme, 
docs  Wafte,  and  after  ihe  Feme  dies.  Action  of  Wafte 
lies  againft  the  Baron,  bccaufe  the  Law  f^ives  the  term  to 
him.    I  Iitj).  54.  SecGt?j^.4,  5.      6;  Ocy.  49. 

Few  cafes,  if  any,  can  now  happen  pf  Wafte  or  Tn* 
Jury  done  to  Premifcs,  but  the  Landlord,  or  perfon 
who  has  the  inheritance,  or  even  he  who  has  a  longer 
term  in  the  Frenufcs,  or  who  is  iiimrdf  liable  to  anfwer 
over,  may  maintain  an  A£lion  on  the  Cafe  in  nature  of 
an  Aftion  of  Wafte,  againft  the  perfon  committing  the 
Injury,  for  Damages.    See  poji.  III.  IV. 

TII.  The  Pu n isn m e .s t  for  W^tfle  committed,  was, 
by  Common  Law  and  the  Statute  of  ^larleSrid^e,  only 
finglc  damages;  except  in  thecafeof  a  Guardian,  who 
alfo  forfeited  his  Wardihip  by  the  proviftons  of  the  great 
Charter.  2  Injl.  146,  300:  Sccf,  9  Mv:.  3.  c.  4.  But 
theSututc  ofGioucrJia-d'ire&s,  that  the  other  four  fpecies 
of  Tenants  (for  Life,  for  Years,  by  Curtci'y.or  in  Dower) 
Ihall  lofe  and  forfeit  the  place  wherein  the  Wafte  is 
committed,  and  alfo  treble  d.imagcs,  to  him  that  hath 
the  Inheritance.  The  cxprefiion  of  the  ftatuie  is,  'Mie 
fhall  forfeit  the  tL\ri^  which  he  hath  walled ;"  and  it 
hath  been  determined,  that  under  thefc  words  the  place 
ii  alfo  Included.  2 303.  And  if  Wafte  be  done 
j^arjimt  Or  here  and  there,  all  over  a  Wood,  the 
wliolcWood  ftrdi  be  recovered;  or  if,  in  fcvera!  Rooms 
of  a  Houfc,  the  whole  Houfe  (liall  be  forfeited  ;  bc- 
caufe it  is  impradicable  for  the  Rcvcrfioncr  to  enjoy 
only  the  identical  places  wafted,  when  lying  in:er- 
fperfed  with  the  other.  Cc.  Lit.  54.  But  if  Wafte  be 
done  only  in  one  end  of  a  Wood,  (or  perhaps  in  one 
Room  of  a  Houfc,  if  that  can  be  conveniently  feparatcd 
Frnm  the  reft,)  that  part  only  is  tiie  Utm  vt^atusy  or 
•hingwaftfd,  and  char  only  Hull  be  forfeited  to  the  Ke- 
verfiooer.    2  InJ}.  304  :  z  Comm.  c  18. 

The  Redrcf^  for  this  injury  of  Wjjlc  is  of  two  kinds  ; 
Preventive  and  Corretlivc:  the  former  of  which  is  by 
Writ  of  BJlrepimenty  the  latter  by  that  of  Waile. 

Ejirepement  is  an  old  Frtmb  word,  fignifying  the 
fame  as  Wafte,  or  Kxiirpaiion  :  and  the  Writ  of  Ejln-pe- 
vK/it  lay  at  the  Common  Law,  a/ter  Judgment  obiaiu- 
ed  in  an  .AiVion  real,  and  before  the  pofl'eflion  was  de- 
livered by  the  SheriiV;  to  ftop  any  Wafte  which  the 
vanquilhed  party  might  be  tempted  to  commit  in  Lands, 
«vhtch  were  determined  to  be  no  longer  his.  2  328, 
DJtasin  feme  cafca  the  Demandant  may  be  juUly  ap- 


prehenfive,  that  the  Tenant  may  make  Wafle  or  Efinpe- 
tner.t  pending  the  fuit,  well  knowing  the  weaknels  of 
his  title,  therefore  the  ftatute  of  Gkaccpcr,  6£dzo.  i. 

13,  gave  another  writ  of  E/rrepeme»r,  pendentt  placitOt 
commanding  the  Sheriff  tirmly  to  inhibit  the  IVn.inc 
"  «  fadat  'vajlum  'vtl  rflrepamentum  ferdtnte  placito 
•*  diilo  indiffu£o."  Rfgiji-  77-  And,  by  virtue  of  cither 
of  thefe  writs,  the  Sheriff  may  refift  them  that  do,  or 
offer  to  do,  Wafte;  and,  if  othenvifc  he  cannot  pre- 
vent them,  he  may  lawfully  imprtfon  the  Wafters,  or 
make  a  warrant  to  others  to  imprilbn  them;  Or,  if 
neceflity  rtqulrc.  he  may  take  the  pcjTi  cemitatut  to  his 
afliftance.  Soodiom  m  the  fight  01  the  Law  is  Wallc 
ar.d  Diftruftion.  z  /;,?.  329:  3  Comm.c.  14.  Sec  fur- 
ther, this  X}'\(\..tix\t  Fjir.^pnr.cra. 

A  Writ  of  Wafte  is  alfo  an  AAion,  partly  fourded 
upon  the  Common  Law,  and  partly  upon  the  Statute  of 
GhuapeTt  c.  5;  and  may  be  brought  by  him  who  hath 
the  immediate  ertate  of  inheritance  in  rev^r/ion  or  re- 
mainder, againft  the  Tenant  for  Life,  Tenant  in  Dow- 
er, Tenant  by  the  Curtcfy,  or  Tenant  for  Vears, 
This  Aflion  is  alfo  maintainable,  in  pcrfoance  of  llatutc 
Wejlm.  »,  {13  I.  c.  22,)  by  one  Tenant  in  Common 
cf  the  Inheritance  againft  another,  who  makes  Wafte  in 
the  eftate  holden  in  common.  The  equity  of  which 
,  ftatute  extends  tojoini-tenants,  but  not  to  Coparceners  : 
Becaufc,  by  the  old  Law,  Coparceners  might  make  par- 
tition, whenever  .either  of  them  thought  proper,  and 
thereby  prevent  future  Wafte;  but  Tenants  in  Comm6n 
and  Jcint-tcnants  could  not;  and  therefore  the  ftatute 
gave  therh  this  remedy,  compelling  the  defendant 
cither  to  make  partition,  and  cake  the  place  wafted  to 
his  o*n  ftiare,  or  to  give  fecuriiy  not  to  commit  any 
farther  Wafic.  2  In}}.  403>  404.  But  thefe  Tenants 
in  Common  and  Joint-tenants  are  not  liable  to  the 
penalties  of  the  ftatute  of  Ghstcefer,  which  extends  only 
to  fuch  as  have  Lifc-eftatcs,  and  do  wafte  to  the  pre- 
judiceof  the  Inheritance.  The  Wafte boivover  mud  be 
fomething  conliderabie  ;  for  it  it  amount  only  to  twelve 
pence,  or  fome  fuch  petty  fum,  the  plaintift"  ftiall  nbc 
recover  in  an  Aflion  of  W^ftc ;  nam  dc  minimis  non  curat 
lex.    Finch.  L.  ig:  3  Co/jjm.  <.  14. 

ThisAdionoi  Wafte  is  a  mixed  a^ion  ;  partly  real, 
fo  far  as  i:  recovers  Land,  and  partly  pcrfonal,  fo  far  as  it 
recovers  Damages ;  For  it  is  brought  for  both  thofe 
purpofcs;  and,  if  the  Wafte  be  proved,  the  phimitF 
ftiull  recover  the  thing  or  place  wafted,  and  alfo  treble 
damages,  by  the  Statoie  of  Ghuccjiir.  The  Writ  of 
Wa.le  calls  upon  the  Tenant  to  appear  and  (licw  caofe, 
why  he  haih  committed  Wafte  and  Dclliudion  in  the 
place  named,  ad  e-xh/sredatio/um,  to  the  diiinhcrifon,  of 
the  plaintift".  F.N.B.  55.  And  if  the  defendant  makes 
default,  or  does  not  appear  at  the  day  aligned  him, 
then  the  -hcrirt'  is  to  t.iUc  with  him  a  Jury  of  twelve 
men,  and  go  in  perfon  '.o  the  place  alleged  to  be  w.iftcd, 
and  ihcrt-  inquire  of  the  Wafte  done,  and  the  Damages  : 
and  make  a  return  or  report  of  the  fjmc  to  the  Court, 
upon  which  report  :he  judgment  is  founded,  Poph.  24. 
For  the  Law  will  not  fuftcr  fo  heavy  a  judgment,  as  the 
forfeiture  and  treble  damages,  to  be  piiffcd  upon  a  mere 
drfaoir,  without  full  aifurance  that  the  faft  is  according 
as  it  is  ftated  in  the  writ.  But  if  the  defendant  appears 
to  the  writ,  and  afterwards  fulfcrs  juSgmcnt  to  go  againli 
him  bv  default,  or  upon  a  nihil  aicit,  (when  he  makes 
no  anrwer,  put&  in  no  plea,  \k  dcfrncc,}  this  amoums  to  a 
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cnh^fSdn  of  the  Wafte  ;  fincf,  havmg  once  appeared, 
lie  canrot  row  prrtend  ignorance  of  the  charge.  Now 
therefore  (he  SherifF  ihalT  not  go  to  the  place  lo  Inquire 
of  (he  fai't,  whether  any  Wallc  has,  or  has  not,  been 
commitced  ;  for  this  U  already  afcertaincd  by  the  filent 
confcflion  of  the  deferddnt :  but  he  (hall  only,  as  in  dr. 
faults  upon  o:her  aflions,  make  inquiry  of  the  quantum 
ol  damages.  Cra.  EiJz.  |8,  290.  The  defendant,  on  the 
tiiiil,  ir.Dv  five  in  evidence  any  thing  (hut  proves  there 
was  no  Vvallc  committed,  z%  that  the  dcftfu4(ipn  hap. 
pcned  by  lightning,  tcmpcft,  the  King's  enemies,  or 
oihtr  incvitible  accident.  Co.  tin.  B-Jt  it  is  no  de- 
fence to  lay,  that  a  llraogcr  did  the  Wartc.  for  agnirvft 
him  the  plaintiff  hath  no  remedy  :  though  tne  dercndant 
iicntit'cd  to  fuc  fuch  flranger  in  an  Action  of  Trefpals 
*vi  it  armtiy  and  (hall  reco»'cr  ihc  damages  he  has  fuft'cred 
in  cnnfrquence  of  fuch  unlawful  ad.  Bull.  N.  P.  tit. 

When  tne  Wallc  and  Damages  are  thus  afcertained, 
eidicr  by  canicfiion,  vcrdi*1,  or  inquiry  of  the  Shrrift, 
judgment  n  given,  in  purfoance  at  theyi'a/ti.v  c/  Glau- 
etjier,  c.  9,  mat  the  plaint'fF  (hall  recover  the  place 
waited  ;  for  which  he  has  immediately  a  Writ  of  SeiAn, 
provided  ihe  particular  eftate  be  Itill  fubfilling  ;  (tor,  if 
It  be  expired, there  can  be  no  forfeiture  of  the  land;)  and 
alfo  thai  the  plaintifi'  Ihall  recover  treble  the  ddmnges 
aflV(i'ed  by  the  Jury  ;  which  he  muft  obtain  in  the  fame 
nianr.er  as  all  other  damages,  in  actions  pcrf0n.1l  and 
mixed,  are  obtained,  whether  the  particular  cllate  be 
expired,  or  dill  in  being.  3  C»mm.  <.  (4. 

The  Procefs  incident  to  Action  of  Walle,  i*  firftaWrit 
of  Summons  made  by  the  Curfitor  of  the  county  where 
the  land  lies,  and  on  the  return  of  this  writ  the  defendant 
may  cfToin,  and  the  plaintiff  adjourn,  l^c.  Then  a  pcKt 
is  to  be  made  out  by  iheFilazer  of  the  county, on  the  re- 
turn of  which  a  aij}r:»gas  iffucs  for  the  defendant  to  ap. 
pear,  and  upon  his  appearing  the  plaintiff  declares,  and 
the  defendant  pleads,  ^f.  Jiai.  8  9  ^.  f.  ii .  ^  3, 
a  phiiitifK  ihail  have  coAs  (n  a!!  aflions  of  Wafle,  where 
the  dam  igrs  found  do  not  exceed  twenty  nobles ;  which 
he  could  not  by  the  Common  Law. 

A  common  Writ  of  Walle  is  of  this  form  : 

GhORGK  ihr  Thsrd,  tiC.  Ta  tbt  ShiTif  e/  S.  grtti- 
ing  :  J/  A.B-  Jball  J'tcurt  _yfl«,  &c.  thin  Jummcit  hy  gusA 
Jummoittrs  C.  l5.  that  hi  bt  hi/ore  our  "JuftUn,  Stc.  toprtu 
•wbcrf/oret  it-'htnas  hy  the  Cemmon  Council  »/  ihn  Kingdom 
0/  Kn^land,  //  it  froviJtd,  thai  it  Pmll  nut  hi  lawful  far 
any  man  to  commit  H'.tjUt  Sfeilt  or  DtJiruilieH  in  Uitt/ft, 
Houftt,  ff'xdft  cr  Cardent  to  kim  dtmifid for  term  ef  lift 
crytani  the  faid  C.  in  .a  Hsufe,  Landi,  and  H'eidi  ot 
W.  which  hf  haldi  far  the  term  of  hit  I  ft,  af  the  Jtmifi  of 
tbt  faid  A.  hath  madt  Waftt,  Sfoil,  and  DeJlru6iiom»  to  tbt 
difinhtriiing  of  him  the  faid  A.  uad  agamjl  the  form  of  tbt 
frovijfon  aforejatd^  hz. 

IV.  Besides  ihcprcvenltvc  redrefs  at  Common  Law, 
the  Courcsof  Kqu'ity,  upon  Bill  exhibited  therein,  com- 
plaining  of  WaSe  and  Deftruaion,  will  grant  an  Injunc 
tion,  in  order  to  lUy  Wafic,  until  the  defendant  fliall 
have  put  in  his  anfwer,  and  the  Court  ftiall  thereupon 
make  furtbT  order;  uhich  is  now  become  the  moA 
uru;tl  way  of  preventing  Waflc.  3  C&mm.  e,\\. 

If  a  Tenant  for  Life  plan:  Wood  cn  the  land,  which 
is  ot  fo  poiJonoiii  a  qu  illty  that  it  dcflroys  ihc  principles 
of  vpgctation,  without  an  Mprcfs  power  in  hi*  Icafr, 
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where  it  is  ufual  to  have  fuch  potvers»  it  msy  be  con- 
fidered  as  WaAe,  and  the  Court  of  Chancery  mayg[ani 
an  Injunction.  5  Ke-iu  Ahr,  ^93  :  MiS.  R/p.  Afaryuti 
ef  Pow.'s  V.  Dsritil,  Cane. 

If  ihtrre  be  Leffec  for  Life,  remainder  for  life,  the 
revcrBon  or  remainder  in  fee,  and  the  Lffl'ec  in  Pof- 
tcffioiv  w.ifie  the  Unds,  though  he  is  not  puoifhahlc  for 
Watlc  by  the  Conimcn  LaA',  by  rcal'un  of  the  mean  re* 
mainder  for  life  ;  yet  he  lhall  be  r -firained  in  Chancery, 
for  this  is  a  particular  mtfchief.  Mccr^^^  1  f'erft.  23. 
Ilut  if  fuch  LrlTTe  has  in  his  U-afe  an  rxfr<is  clanfe  of 
rxiibski  Impeachment  of  H'ofit^  he  rn4n  IKX  be  tnjoincd  tn 
Equity.  1  Vern.  23. 

If  A.  is  Tenant  for  Life,  remainder  to  B.  for  Life, 
remainder  to  firll  and  other  Son>  of  B,  in  Tail  Male, 
remainder  10  B,  in  Tail.  ;  and  B  (hefoT  thcbi'th 
of  any  fon)  brings  a  Bill  again!}  A.  (o  liay  U'.  l^-  ;  atid 
A,  demurs  to  this  Bill,  becaufe  the  t'Uint  had  no 
right  to  (he  Trees,  »nd  no  one  that  had  tne  inhei-innce 
was  party  :  Yet  the  Den.urrrr  will  be  ovcr-ru!.-d,  be- 
caufe Watlc  is  to  the  damage  of  the  Public,  ani  B.  is  to 
take  care  of  the  inheritance  for  his  Children,  if  he  hat 
any,  and  has  a  particular  interetl  himfcif,  in  cafe  he 
comes  to  the  clla[c.  1  tq,  Ahi:  400. 

It  fccms  to  be  a  gcnar:*!  prmcipic,  that  Tenart  in  Tail 
after  pofTibitity,  Hiatl  be  rcllraineJ  in  Uqii'ty  from  dotng- 
Wafte,  by  Injunction,  l^e.  becaufe  the  Court  will  r.cvcr 
fee  a  man  difinhcrited;  /er  Chan.  Finch.  And  he  took 
a  diverfity,  where  a  man  is  not  punilhaWc  for  Waftc, 
and  where  he  bath  a  right  to  do  Walte  ;  and  cited  V-ve* 
dale^i  Cafe,  (24  Car.  1.)  ruled  by  Lord  Rolle,  to  war- 
rant that  dillin^ion.  2  Shnu.  69.  //.  53. 

devik'd  lands,  on  which 'I  imber  was  groviing,  to 
his  Wife  for  Life,  lemainder  to  B.  in  I'ce,  p-  yiig  fe- 
vcral  legacies  within  a  limited  time;  and  in  default  of 
payment,  the  rtmaindcr  to  C,  he  paying  the  legacies : 
And  on  a  Bill  brought  by  the  Court  gave  him  leave 
to  cat  Timber  for  (he  paytnent  of  the  legacies,  though 
it  was  oppofcd  by  the  Tenant  for  Life  and  the  Devifee 
over,  he  making  fatisfa^ion  to  the  Widow  for  breaking 
the  ground  by  Carriage,  Waftc,  t^c.  2  frrit.  152  ;  and 
fee  tb.  21H. 

A  Lcafc  without  impeachment  of  Wafte,  takes  off 
all  reftraint  from  the  Tenant  of  doing  it ;  and  he  may, 
in  fuch  cafe,  pull  up  or  cut  down  Wood  or  Timber,  or 
dig  Mine*.  \5c.  at  his  pleafurc,  and  not  be  liable  to  any 
Action.  l-:--jjd.  135.  Kut  (hough  the  Tenant  may  let 
the  ho.jL  j  be  out  of  repa  r,  anJ  cut  do.vn  Trees  and 
cmveit  them  to  his  own  m'c  ;  yci  where  a  Tenant  irt 
Fcc-fimpic  in:  de  a  Lcafe  for  Years  withrut  Impeach- 
ment ot  W>siie,  it  was  adjudged  that  the  LertH-  had 
llill  fuch  property,  thai  if  lie  cut  and  carried  away  (he 
Trees,  the  LciTlv  c^old  only  recover  damages  in  Aftioii 
for  thcTrefpa'j,  and  not  for  the  Trees:  .'Xllo  it  hath  been 
held,  that  I'ena.u  for  Life  svithout  Impeachment  of 
Wafte,  if  he  cuis  down  Trcef,  is  or.ly  c<i:mpt  from  an 
Ailion  of  Wafle,  ijf.  1 1  Rep.  82  ;  1  Ay/.  220  :  i  Uft, 
I46:  6  RipAy-^  :  Dy:r  iS4.  And  if  the  ivords  are, 
"  to  hold  wi-hout  Impeachment  of  Walle,  or  any  Writ 
or  Aflu^n  ot  Walle,"  the  Lttior  may  frize  the  Trees  if 
the  Ltflcc  cuts  (hem^down,  or  bring  Trover  for  ihcm, 
Ik'ss.i^t  hfi.  574.  See  tintt  \\. 

In  many  cafes,  likewii'e,  the  Court  of  Chancery  will 
reflraia  WaJle,  though  the  Leafei  ^r.  be  ma^e  without 
5  P  Impeach* 
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Iwpcachmeni  of  Wafle :  For  the  cUufe  of"  without  Im. 
peachmeni  of  Wtfte"  never  was  extended  to  allcw  tbe 
deOruAion  of  the  eftate  iiMf,  but  only  to  excufc  for  per- 
miflive  Wallc ;  and  therefore  fuch  a  claufe  would  not 
give  leave  to  fell  or  cut  down  Trees  ornamentil  or  {hcl- 
tcring  of  a  Moulc>  much  Icfi  to  dcllroy  or  demolilh  a 
Houle  itfelf.  See  j  AVoti  Jlr,  ^95  :  MSS.  Re^.  in 
Chan,  I744»  Paciingten  v.  Packingtoni  and  z  Fretm,  53. 
Abraham  v.  Buht.  So  where  ^. ,  on  tiie  marriage  of 
his  eldcfl  Son,  In  confidcraiion  of  lo^ooo  /.  portion,  fet- 
tled {inttr  aha)  Rahy  Caftlc  on  himfcir  for  life,  without 
Impeachment  of  \Va(le>  remainder  on  his  Son  for  Iifci 
ard  to  his  hrA  and  other  Son^  in  Tail  Mate  :  After- 
wards, having  taken  feme  difpleafurc  at  his  Son,  he  get 
200  workmen  together,  and  of  a  fuddcn  ftrtpped  the 
Catlle  of  the  lead,  iron,  glafs,  doors,  and  boards,  l^e.  to  I 
the  valu^  of  3000/.  The  Court,  on  the  SonS  fittog  his  1 
Bill)  gr  imed  an  lnjun£lion  to  tlay  committing  Waue  in  1 
pulling  down  the  Caflle  ;  and,  upon  hearing  the  caufe, 
not  only  the  Injundion  to  continue^  but  li.ai  the  CjAic 
fliould  be  repaired,  and  put  in  the  fame  condition  it  wat 
in  ;  and.  for  that  putpoCe,  a  Comm)l]^o^  was  to  iifuc  to 
afcertain  what  ought  to  be  repaired,  and  a  Mailer  to  fee 
kdone  at  the  charge  aud  cxpence  of  the  Father,  and  the 
Son  to  have  his  colls.  2  yem.  738,  739  :  1  Salk,  i6l, 
faatv.  U.  BamarJ,  Vide  1  P.  Wmi.  527. 

A  fiUl  wait  brought  to  reftrain  Tenant  in  Dower  from 
getting  Peat ;  Lord  Chancellor  difmifled  it  with  cotls, 
as  it  appeared  to  be  vexatious;  the  Peat  ihe  fold  not 
being  above  the  value  of  \od.  But  herein  it  was  faid, 
that  digging  Peat  is  in  many  places  the  ordinary  Bote, 
and  perhaps  ths  only  fruit  that  can  rife  from  the  land. 
They  do  not  carry  away  the  Soil,  for  they  dig  off  the 
Turf,  then  take  away  the  Peat,  and  lay  the  Turf  down 
again  :  And  the  Tenant  for  Life  can  no  more  dig  Peat 
CO  fell,  than  cut  down  l  imber  to  fell :  And  the  Chan* 
cellor  faid,  if  he  was  to  give  any  relief,  he  muft  dircdl  an 
Ufue  ;  but  that  the  caufc  was  ot  too  frivolous  a  nature  to 
maintain  the  expencc.  5  Snu  Mr.  496  :  MSS.  Re^. 
U'iljlii  V.  Bragg,  '742.  \'ide  1  ytrn,  391. 

A.  Tenant  tor  Life,  remainder  toTruUees  to  preferve, 
remainder  10/).  the  plaintiff  in  Tail,  remainder  over; 
with  power  to -7.  wiih  confent  of  truftees,  to  fell  Timber; 
and  the  money  arifinp  to  be  tcftcd  in  lands,  ^V.  to  the 
fame  ule*,  iSt.  A.  Jelled  Timber  to  the  value  of  3000/. 
without  conlent  ofTiuftees,  who  never  intermeddled; 
and  A.  had  fofFcred  lomc  of  the  houfcs  to  go  cut  of  repair, 
D.  by  Bill  prayed  an  Accouat  and  Injun^icn.  7'he 
Mailer  of  the  Rolls  laid,  that  the  Timber  mi^jht  be  con- 
fidered  under  two  denominations,  to  wit,  fuch  as  was 
thriving  and  not  fit  tn  be  fcHed ;  and  fuch  as  was  un- 
thriving,  and  what  a  prudent  man  and  j;<iod  hulb«nJ 
wcjuhi  /cll,  i^c.  ;  nn>1  cudrrcd  the  Mailer  to  take  an  ac- 
count, :  And  the  value  of  the  former,  which  was 
'^'aHe,  and  therefore  belonged  to  the  pLintiir,  the  next 
in  remainder  of  the  inhcritarcc.uat  to  go  to  iheplaimlfF; 
and  tlie  value  of  the  other  was  to  t^e  lai.i  out  .'^ccoiding  to 
the  li'tilemrnt,  CS'.-. ;  but  rts  to  repairs,  the  Cuurc  never 
intcrpofes  in  csfe  of  pcrmiHivc  Watie,  either  to  prohibit 
or  ^ivc  fitisfaclion,  a»  it  dots  \  \  caic  of  uilful  Walte: 
Ard  where  the  Couii  hath  jurildictiou  of  the  principal, 
nix-  the  prohibiting,  11  docs  in  co.tfeuucncc  give  relief 
for  Wjfte  done,  cithrr  by  wa/,  of  account,  as  for  Timber 
fclicJ  ;  or  by  obiigtng  the  party  to  rcbui!d«  l^i.  as  in 
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•  cafe  of  Houfei,  \£t, ;  and  mentioned  Ld.  BarnarJ*i  Cafe 
above.  But  as  to  repairs,  it  was  objeclcd,  that  the 
plaintiff  here  hid  no  remedy  at  Law,  hy  reafon  of  the 
demefne  EUatc  for  Life  to  the  Trullcc:,  between  Plain- 
tiff^s  reminder  in  Tail  aud  the  Defendant's  eflate  for 
Life  i  and  that  therefore  Equity  ought  to  interpotc*  ^t, 
and  that  it  was  a  point  of  conrecjuence.  Stti  nsn  aUaea/u}\ 
5  New  Ah.  496  :  MSS.  R/p.  Mttb.  Vac  1733,  CajUe. 
main  v.  LsrdC^avrn. 

A  Lord  of  a  Manor  may  biing  a  Bill  for  an  account 
of  Ore  dug,  or  Timber  cot,  by  the  Defendant's  Tcf- 
tator.    Thus,  a  curtOin;vry  Tenant  of  Lands,  in  which 
wa^  a  Copper  Mine  that  never  had  been  opened,  opened 
the  fame,  and  dugout  and  fold  great  quintitiss  of  Ore# 
and  died  ;  and  his  Heir  continued  digging  and  difpofing 
I  i  oj  great  quantities  out  of  the  fame  Mine.    The  Lord  of 
I  the  Manor  brought  a  UiH  in  Equity  agalnil  the  Executor 
I  and  Heir,  praying  an  account  of  the  faid  Ore  ;  and  al> 
leged  that  thefe  Ccftom^ry  ren-inis  were  as  Copyhold 
Tenants ;  and  that  the  freehold  W3«  in  the  PUintilT  as 
Lord  of  the  Mancr  and  Owner  of  the  foil ;  and  that  the 
I     manner  o\  p«fiing  the  premifes  was  by  forrender  into 
the  hands  of  the  Lord,  to  the  ufe  of  the  Surrenderee. 
It  was  infifled  for  the  Defendants,  that  it  did  not  appear 
,     that  the  admittance  in  this  cafe  was  to  hold  ad  loLnia' 
rem  Domint  Jt.un^i^m  canfuttudinmy  &c.  without  which 
I     words,  it  was  infilled,  that  there  could  be  no  Copyhold, 
as  had  been  adjudged  in  Lord  Ch.  Juft.  Hdt*%  time. 
And  Lord  Chan.  Cs-wftr  faid,  it  would  be  a  reproach 
to  Equity  to  fay,  that  «here  a  man  has  taken  atother'a 
properly,  as  Ore  or  Timber,  and  difpofed  of  it  in  hi* 
liretiroe,  and  dies,  there  Ihould  be  no  remedy.   1  P. 

H'mi.  4,06.//.  1 12.  Bijhop  of  WincbiJitT  v.  Knight,  Vide 
I  Fir.  Rtf.  135,  ff'iU  V.  Sir  Ediv.  Strad/ing,  z  f'ira, 
■     263.  ;/.  247. 

\V  ticre;  Tenants  of  a  Manor,  claiming  a  right  of  Ello- 
t  vers,  cut  down  a  great  quantity  of  growing  Timber  of 
t  great  value,  their  title  being  doubcfu!,  the  Court  of 
Chancery  entertained  a  Bill,  at  the  futt  of  the  Lord  of 
the  Manor,  to  retrain  this  adcrtton  of  it.  $:carr  v. 
,  Srrangt;  ahd  v.  U'bittiig,  Can.  Micb,  1 767,  Htl*  1768  ; 
;     Mttf.  Treat.  it\t  124- 

\  One  feifed  in  Fee  of  Lands  in  which  there  were  Mine;, 
;  all  of  them  unopened,  by  a  deed  conveyed  thole  lands, 
and  all  Mines,  Water*,  Trees,  iSc.  to  Truftees  and 
;  their  Heirs,  to  the  u(e  of  the  Grantor  for  Life,  [who 
,  foon  after  died,)  remainder  to  the  ufr  of  A.  for  Life, 
:  remainder  to  his  firA,  ^V.  Son  in  Tail  Male  fuccelfivel^, 
remainder  to  B.  for  Life,  re-n/mder  to  his  firfl,  ^i. 
s  Son  in  Tail  Male  fuccetlivcly,  remainder  to  his  two 
Sillerc  C.  and  D.  and  the  Hc:rs  of  their  Bodies,  re- 
1  mainder  to  the  Grantor  in  Fee.  A.  and  B.  had  no 
Sons;  and  C,  one  of  the  Sillers,  died  without  ilTue  ; 
s  by  which  the  Heir  of  the  Grautor.  as  to  one  moiety  of 
t  the  premiies,  had  the  firft  eflate  of  inheritance.  A.  hav- 
;  ing  cut  down  Timber  and  fold  it,  and  threatened  to  open 
3  the  Mines,  the  Heir  of  the  Granu>r,  being  leit'ed  of  one 
r  moiety,  A/yii^fa,  by  the  death  of  u^e  of  ttie  Sillers  with- 
t  out  ilfue,  brought  his  Bill  for  an  account  of  th;  tnotety 
:  of  the  Timber,  and  to  llay  A  *i  opening  of  any  Mine. 
,  And  it  was  adjudged,  the  rigfii  of  this  Tiuiber  bclongs- 
f  to  thofe  who,  ai  the  time  of  its  bnng  fevered  from  the 
r  freehold,  were  feilcd  of  the  6r{l  eH^tc  of  inheritance, 
n    and  the  properly  bccomu  vefted  iatbcm.  zP.fycu,  240. 

A  Bill 


A  Bill  was  brought  againft  the  Evecutorj  of  a  Join- 
trefj,  to  have  a  fattifaAion  out  of  alTcis  tor  pcrmilllve 
Waftc  upo,'.  the  Jointure  of  the  Tcftairlx,  i^ff.  But  bv 
Cfivjper,  the  Bill  muft  be  difmiflcd,  for  here  is  no 
covenant  that  the  Jointrcfs  ftall  keep  the  jointure  in 
good  repair  ;  and  in  the  common  cafe,  without  fomc 
particular  circumiUnces,  ilicrc  it  no  remedy  in  Law  or 
Equity  for  pcrmitTivc  Wafte,  after  ihc  death  of  the  par- 
ticular tenant.  yin.Ahr.  lit.  y>.  ^23.  cites  MSS. 
Ref.  I  Gte.  I.  in  Cane.  7'uratr  v.  BmJt. 

It  has  been  faid  in  Equity,  that  Rcraainder-man  for 
Life  (hall,  in  Walk,  recover  damages  in  proportion  to 
the  wrong  done  to  the  inheritance,  and  not  in  proportion 
only  to  his  own  cUmc  for  life,  i  f'trrn.  i;S. 

y/.  being  Tenant  for  ninety- nine  years,  if  be  fliould  fo 
long  live,  with  Troftecs  to  prefcrve  remainder  to  his  fiift 
and  other  Sons  ta  Tail,  remainder  to  il.  in  Tail ;  yi.  and 
before  iffuc  born  of  j^.,  fell  'I'imbrr.  The  cldefl  Son 
of      afterwards  brings  his  Bill,  for  an  account  and  fa- 
ttsfaition  of  the  Timber  againll  JJ  — Per  Lord  Chan.  : 
The  pbintifF  has  no  remedy  at  Law,  either  in  his  own 
name,  or  in  the  name  of  his  truHces.    ji.  if  he  had  not 
confented  to  it,  fhould  have  brought  Trcfpafs ;  for  Te. 
nant  for  years  is  confidered  ai  a  fiduciary  for  Remainder- 
man, or  his  LefTor.    l(  J.  had  an  etlatc  for  life,  and  no  | 
limitation  to  Trullces,  the  plainiifl'  could  have  had  no  j 
remedy ;  becaufe  Tenant  for  Life  might  have  barred, 
or  furrCTidcred  the  whole  eflate  to  the  Remainder-man  : 
But  here  the  freehold  was  in  the  Trurtees ;  and  the 
poflclTion  of  Leiree  for  Years  is  in  Law  the  poflcflioa  of 
the  Owner  of  the  freehold.    The  Truftces  however 
Could  not  here  have  maintained  Walle,  becaufe  the 
Common  Law  gave  no  AClion  of  Walle  but  to  the 
Owner  of  the  inheritance  ;  and  the  fiatute  of  CUuctJltr 
gives  the  Writ  to  the  fame  perfon  ;  but  the  Trurtees  arc 
ia  no  other  condition  than  Remainder-man  for  Life. 
Truflecs  may  bring  a  Bill  in  Equity  to  ftay  Waftc,  be- 
fore the  contingent  remainder  comes  /«  if  the 
Trurtees  had  brought  fuch  a  Bill,  the  Court,  as  toTreea 
a£lually  cut,  would  have  obliged  them  to  have  made 
fattsfa£:tion  in  money,  to  have  been  fecured  to  attend  the 
contingent  ufci.  Where  there  is  Tenant  for  life  or  years, 
fobje£l  to  Waftc,  and  Timber  is  blown  down,  the  Owner 
of  the  Brft  Remainder  in  Tail  veftcd,  thall  have  it :  for 
the  Common  Law  confidcrs  an  eftate  in  contingencc  as  ' 
no  eftate ;  and  when  the  Tree  is  fevered,  the  property 
vefts  in  fomcbody.    If  there  be  Tenant  for  Life,  re- 
mainder for  IJfe,  remainder  in  Fee,  Remainder-man 
can  have  no  Action  for  Walle,  becaufe  the  plaintilf  muft 
fecovcr  the  pljce  wafted,  which  would  be  injuftice  to  the 
remainder  over ;  but  fuch  a  Remainder-man  of  the  in-  < 
heritance  after  the  intervening  eftate,  may  have  Trover 
for  the  i'rccs ;  and  if  Remaindrr-man  for  Life  dies  in 
the  Life  of  RefTia,indtr-man  in  Fee.  he  may  bring  Wafte. 
—Though  an  injundion  is  a  proper  remedy,  yet  it  hsj 
never  b^en  determined  that  a  BtU  for  an  Account  cannot 
be  maintained  afterwards :  And  though  a  Recovery  was  1 
fuffcred  after  Wafte  done,  it  wab  to  the  L*le  of  phintilf 
and  his  Hsirs,  which  is  no  new  ufe,  and  ought  not  to  i 
bar  Wafte  in  Equity.    It  is  in-'c.  Action  of  Waftc  dies 
with  the  pcrlon  ;  but  though  Wa^c  will  not  lie  it  Law, 
as  the  pcifon  committing  it  is  dead,  yet  li  maybavt  relief 
in  thii  Ctiirt.    It  ha»  been  held  in  all  cafes  of  Fraud, 
«bc  remedy  ntvcr  dies  with  ;hc  perfon,  but  relief  may 


)  be  had  igainft  the  executor  out  of  jficts  ;  at-d  ihb 
I  Court  will  follow  the  slTcu  of  the  party  liable  to  de- 
mand :  and  Collufion  in  this  Court  is  the  fame  at  Fraud, 
I  Decreed,  a  fatisfaflion  10  be  made  to  the  piaintifF  for  the 
;  value  of  the  Tirrbc.-,  as  he  it  now  Tenant  m  Fee  of 
the  clliic  ;  but  without  inirrcft,  a»  that  would  be  carry- 
ing it  too  far.  5  Aew  Ah\  499  :  Qanb  v.  Cciton. 

WASTEL-BOWL,  from  the  Szx.  ir^/M.  i*  c. 
Health  be  to  you.]  A  large  Sil/cr  Cup  or  Bowi,  where- 
in the  Sax'^Ht^n  their  entertainments,  dranic  a  Health  to 
one  another,  in  the  phrafe  of  W.j)s-hcal.  This  Waftii! 
or  W:if».heal  Bowl,  wa^  fei  at  the  upper  end  of  ti  c  table 
in  religious  houfts  for  the  ufe  of  the  Abbot,  who  begaa 
the  Health  or  f>i^ci.iu!;i eharitath  10  ftrargcr.sor  tcrhisfra- 
teiiiity.  Hi.n;c  taJct*  and  fine  white  bnad,  which  were 
ufually  fopprd  in  the  Waftcl-bowl,  were  called  Waflcl- 
Bread   Mat  Pom  141. 

WASrORS,  Thieves  fo  called;  mentioned  among' 
robbers,  draw  latches,  Ue.  mjlat.  antif,  4//.  4.  f.  27, 

WATCH;  To  Waich  istoft^nd  fcntry ,  or  attend  as  a 
guard,  bV.  Watching  is  properly  (or  the  app.-cht  nding 
of  roguci  in  the  night,  a)  Warding  ij  fur  the  day  ;  and 
for  default  of  W*alch  ar-d  Ward  the  Townllilp  may  be  pu. 
nifticd.  Our  ancient  luiutea  direft,  that  in  all  Towns, 
^e.  between  the  day  of  A/ctnficn  and  MichaiUnai-^ay, 
Night- Watches  are  10  be  be  kepi,  in  every  Ciiy,  wirh  fix 
men  at  every  gate ;  and  fix  or  four  in  Towns ;  and  every 
borough  ftiaJi  have  twelve  men  to  watch,  or  according 
to  the  number  of  tlie  inhabitants  of  the  place,  from  fun- 
fe:ting'to  fun-rifirg  ;  who  arc  to  arreft  ftrangcrs  fuf- 
peded,  and  may  make  hue  and  cry  after  them,  and  juf- 
tify  the  detaining  them  until  the  morning  ;  and  Watchei 
fhall  be  kept  on  the  Sea-coafts,  as  they  have  been  woot 
to  be.  Stais.  xiEd.x.ft.z.  c.^:  ^Hex.^.c.^. 

Every  Juftice  of  the  Peace  may  caufc  thef-  Nigbt- 
Watches  to  be  duly  kept;  which  is  to  be  compofed  of 
men  of  able  bodies,  and  I'utHciently  weaponed :  And  none 
but  inhabitants  in  the  fame  town  are  compellable  to 
watch,  who  are  bound  to  keep  it  in  turn;  or  to  iind 
other  fufticient  perfons  for  them;  or,  on  refulal,  are  in- 
diflaWe,  Co.Litt.yo  :  Cro.  £/ta.  204.  See  further, 
title  PJiee. 

Watches,  Made  by  artificers,  are  to  have  the 
makers*  names,  £5V.  under  the  penalty  of  20/.  Stai.  o 
is-  io/#'.  3.^.28.  ^ 

WATER-BAILIFF.  An  officer  in  Port  Towni,  for  ' 
the  fearching  of  Ships.  In  the  city  of  Leadon,  there  is 
a  Water-Bailiff,  who  hath  the  fupervtfing  and  fearch  of 
Filh  bro;;ght  thither  ;  and  the  gathering  of  the  Toll  arif- 
ing  from  the  I'hamti :  He  attends  on  the  Lord  Mayor, 
having  the  principal  care  of  marOialling  the  gii  !h  at 
his  table;  and  atrelU  men  foV  debt,  or  other  per:  rjtor 
criminal  matters,  upon  the  River  of  Thamej,  Sc^  /fM 
28  H.  6.  c.  5. 

Water  Course.  A  Water-courfe  doei  not  begin 
by  prcfcripiion,  ror  yet  by  aftent,  but  begins  ex  jure 
tur^t  having  taken  this  Courle  naturally,  and  cannot  be 
diverted.  3  Buljl.  340. 

Adiion  on  the  Cile  lies  for  diverting  a  Water-courfe  to 
my  prejudice.  See  JcHmou  the  Cafe ;  and  Hct,  5  z  :  ^kiit, 
316,  3H9  :  5  hUd.  2C6  ;  22  Pin.  Mr,  52c,  528. 

W.\TER  Gacl.   a  fca  wall  or  bank,  to  rcftraia 
the  current  and  overflowing  of  ttie  Water.    It  fignilies 
5  »•  i  alfa 


alfo  4n  inllrument  to  gauge  or  meiHire  the  qatniity  or 
deepneri  of  any  WAicrs. 

Water. Gang,  Waitrgai^giiim  "]  A  S^xn  word 
for  a  trCiKh  or  courfe  to  CArry  a  tircAn  of  Water ;  foch 
Mi  are  commonly  made  lo  drain  Water  out  of  marlhtrs. 
OrJin.  Miiriji       Rii/ut.  Chart.  H.  3. 

WArcR-GAvti.,  A  rent  paid  for  fifhing  in,  or 
Olhei  benefit  received  from,  fomc  rixcr.  Churt.      //.  j. 

^atkk-Measure,  It  greater  th*n^/W»./^cr  Mca- 
fure,  and  ufcd  for  felling  of  Coait  i  1  the  Pool,  \ic*  mm- 
lioAed  in  \\izj^ui.  zt  C/ir.  i.  e  it. 

WA  riSRMEN.  The  Lord  M^yor  and  Court  of  AI- 
derincn,  in  LntJoj:,  have  3  great  po^vc  in  tlic  Govcin> 
inrnt  o£  the  Comiiaay  of  Watermen,  and  ap{>oinung 
iKe  faict  for  plying  on  the  Thams\  and  the  Jutlices  of 
Peace  for  MiJdUjtx,  ar.d  other  adjoining  ccuniiei,  have 
liUcwifc  authority  to  hear  and  determine  otfcnccs, 
Water oicnS  namci  are  10  be  regilU'red  ;  and  ihcir  boats 
be  tAcUe  Tcct  and  a  half  long,  aod  four  feet  and  a  half 
broad,  or  be  liab'e  to  foifctture.  Alfo  none  (halt  ply  on 
the  River,  but  fuch  A5  have  been  apprentice!  to  Water- 
men for  fevco  yearj,  ^5^*-,  Siat.  liS  %  M.  16. 
The  Lightermen  on  the  Thamn,  and  Watermen,  arc 
made  a  Company  :  The  Lord  Mayor  and  AlJcnncn  are 
yearly  to  elect  eight  of  the  bcrt  Watermen,  and  three 
of  the  beft  Lightermen,  to  be  Ovcrfeers  and  Rulers ; 
and  the  Watermen  to  choofc  AIHftaots  at  the  principal 
StairSa  for  preferving  ^ood  government;  and  the  Rclers 
and  AiEtlauts  may  make  rule*  to  be  observed  under  pe- 
nilties,  b'f.  The  Rulers,  on  their  Court-daya,  (hall 
appoint  forty  Watermen  to  p!y  00  Sjit.i'ay:,  for  Cirrying 
piffcngcrs  crofs  the  River;  and  pay  them  for  their  la- 
bour, and  apply  the  overplus  of  the  money  to  the  poor 
decayed  Watermen  :  Where  perfoDS  travd  on  a  SunJaj 
with  boats>  they  are  to  be  Hccnfed  and  allowed  by  a 
Joflice,oii  piin  of  forfeiting  5J,  5"/^/.  1 1  iiT  12  3.  r.  z  1. 
No  perfon  working  any  wherry-boj;s,  or  barges,  on  the 
River  Tbamtst  (hall  take  an  apprentice  or  fcrvant,  but 
fucb  Watermen  as  arc  houfekccpcrs,  on  pain  of 
jg/.  And  00  apprentice  ftiall  take  upon  him  the  care  of 
any  boat,  till  he  is  fixieen  years  of  age>  if  a  Waterman's 
fon  ;  and  feventccn,  if  aLaodfman'»;  uclefs  he  hath 
worked  witli  Tome  able  Waterman  for  two  years,  under 
the  penalty  of  10/.  If  any  perfon,  not  having  ferved 
feven  years  to  a  Waterman,  \$c.  row  any  boat  on  the 
fame  river  for  hire,  he  fhall  forfeit  10/.  But  Gardeners* 
boats.  Dung-boats,  Wood-lighters,  FiSiermen,  Wcllern- 
barge*,  \£c.  are  excepted.  The  penalties  to  be  levied  by 
ditlreff ;  for  want  of  which  the  Lord  Mayor»  or  a  juHIce  of 
Peace  may  commit  the  offenders  10  the  Houfeof  Corre&ion 
for  any  time  nut  exceeding  a  month,  nor  lefs  than  four- 
teen days,  l^c.  Stat,  t  Geo.  z.  z6. — Watermen  ofing 
boats,  l^c.  upon  the  Thames,  arc  not  to  take  any  appren- 
tice under  14  years  old,  who  (hall  be  bound  for  (even 
years,  and  inroljed  in  the  book  of  the  Watermen's  Com- 
pany, on  paio  of  10/.  No  more  than  two  apprentices 
10  be  taken  at  one  time  ;  when  the  firil  hath  ferved  four 
years,  under  the  like  penalty.  No  Tilt  ho:)E,  Row- 
barge,  i^c.  fhall  take  in  above  thiriy-feven  paiFcngers, 
and  three  more  by  the  way  :  nor  any  other  Bojt  above 
tiKht  paffcngers,  and  two  by  the  way,  on  forfeiture  of 
5/  for  the  firft  ofTcnce,  and  loA  for  the  fcLond,  \^c. 
And  in  cafe  any  pcffon  be  drowned,  where  a  greater 
aumbcr  is  taken  in,  the  Watermen  10  be  guilty  of  iViony, 


and  Iranfported  :  Alfo  Tilt-boats,  ufed  between  iW;- 
Hridge  and  Gravt/tHd,  lhaU  be  1 ;  tens,  and  not  under,  art  i 
the  oiher  Boats  3  tons.  Rulers  of  theCompany  of  Water- 
men  arc  to  appoint  t«o  Officers,  one  BiUtn^/iare  at 
high  watsr,  and  another  at  Qravt/<tid,  to  ring  a  bell  for 
ttic  Tilt- boats,  t^^f.  to  put  off;  and  they  not  imrncdt- 
atcly  proceeding  in  their  voyage,  with  two  fu^icient  men, 
(hall  forfeit  5/.  leviable  on  their  t>oais,  tackle,  l£c.  S»> 
a»  i.>  JJat.  3+  3.  c.  65,  f,3r  further  regulating  Wa- 
icrmrn,  this  DicVionary,  jiile  Pclitt, 

W/.TER-OKDEAL;  See  0«Va/. 

WATLRSCAPE.  from  the  Szx.  H^atter,  Jfua, 
Schap.  Ju.lbt  A  An  AqoeJu^.or  pifiVge  for  Water. 

\VATLlNG-Si  Rfc.u  r,  U  one  of  thofe  four  ways 
wiiich  the  Ramans  are  fa:d  to  have  made  in  this  king- 
dom,  and  called  ttiem  Cm/uUrtSt  Praicnoj,  Militates^ 
y  Puhiic.is.  'I'his  Street  is  ctherwifc  called  H'erUat' 
Stnet.  Sec  R.  H*v.f.  z\%,a.n.  10.  This  Street  leads 
from  Dcvtrio  LonJiftt  St.  Alha-tit  Dunfiahle,  Towcejttr, 
jitbtrJioH,  and  the  Stvim,  near  the  H'rthts,  in  Shrcpjbire^ 
extending  itfelf  to  /ingUffy  in  ff'aJtt.  jfmt  39  £1.  c.  t. 

The  Second  is  called  IktrJU-Stnett  fo  called  ah  Ittnit^ 
ftretching  from  Sc^ibampion  over  the  River  I^t,  at  A'/w. 
hhJge  ;  thence  by  Cfintf>n  and  Lii(b/<U\  then  it  palfeth 
the  River  Dn'^vtai  by  Derly,  fo  to  BoljVvtr  CalUc,  and 
cods  at  Tiamouth. 

The  Third  was  called  7ht  Feji,  becaufe  in  fome  piace» 
it  was  never  perfected,  but  lies  as  a  large  Ditch  ;  or,  as 
Cc-uy/  fayi,  from  having  a  Ditch  on  one  fide  of  it :  This 
way  led  from  dm-waU  through  Devcnpire,  by  Tttlury, 
near  Sm^  in  tht  Woiis,  and  befides  Ctpiteniry  to  Ltiajitr, 
Nc'^ark^  and  fo  to  Lt/t:cirt. 

The  Fourth  was  called  Eminfcr  Enmnagr  Street,  be- 
ginning at  5/.  /?.iWs  in  H^ejl  ff^ales,  and  going  10 
Scuthatnptcn.  See  the  Laws  of  Ediuard  tht  Con/irjir, 
whereby  thefe  four  public  ways  had  the  privilege  uf  Pax 
Rfgis.  See  H^llh^td'  1  Chrcn.  toJ.  I .  tap.  19  ;  and  f/cnry 
oi  HkntiKgdan,  ill.  1.  in  pria:ipio.  And  in  Leg  lyUl.  i, 
c.  30,  there  are  three  ways  mentioned  ;  but  ikenild' 
Strttt  is  omitted  :  See  alfo  an  old  Del'cription  of  thefe 
ways,  made  by  Rchert  of  GhuteJJer,  Dctt£.  ^ittiq.  of 
tf^anv.  fi.  6  ;  Cfftvell. 

WAVESON,  Such  Goods  as  after  Shipwreck  co ap- 
pear fwimming  upon  the  Waves.  Chart,  18  IJ$Mi  8.  See 
titles  Flet/am  ;  iVrtck. 

WAX-CHANDLERS ;  See  title  Candles. 

WAXSCOT,  Ceragfum.'l  A  Duty  anciently  paid,  twlco 
a  year,  towards  thechargeof  Wax  Candles  in  Churches. 
Speiman. 

WAY,  Via.]  A  Paffage.  Street,  or  Road.  Liu, 
A/r^if.or  the  Right  of  going  over  another  man's  Ground, 
iicIalfedby^AK/i^rfff  among  Incoiporeal  Hcrediiaments. 
Jn  fucb  private  Ways,  a  particular  Man  may  h.ave  an  In- 
terell  and  a  Right,  though  another  be  the  Owner  of  the 
Soil-  2  Cvmm  c.  3. 

This  may  be  grounded  on  a  fpecial  PermiHion:  as 
when  the'Owncr  of  the  Land  grants  to  another  a  Liberty 
of  pa&jDg  over  his  grounds,  to  go  to  Church,  to  Market^ 
or  the  like  ;  in  which  cafe  the  Gift  or  Gr^nt  is  particu- 
lar; and  confined  to  the  Grantee  alone;  it  dies  with  the 
perfon ;  and  if  the  Grantee  leaves  the  couocry,  he  can* 
not  atlign  over  his  Right  to  any  other ;  nor  can  he  jultify 
taking  another  perlon  in  his  company.  Fsiuh.  31.  A 
Way  may  be  alfo  by  iVcfcrtptiun  ;  as  if  all  the  inhabiiantst 
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of  fuch  a  hamlet,  or  ilie  owners  and  occupiers  of  fucfi 
a  farm,  Karc  immcfcoriaUy  olcd  to  croU  fuc|^  a  ground, 
for  tucl)  a  particuUr  purpore;  for  this  immvmorial  ufage 
{uppolcs  20  origu.al  grant,  whereby  a  Right  &f  Way  thus 
>f>purten2ni  to  land  or  houfet  may  clearly  be  created. 
A  Kighi  of  War  may  alto  ht'iit  by  ait  and  operation  of 
Law  :  f^r,  if  a  nun  grjuis  me  a  pi^-cc  of  grojnd  in  tbc 
middic  of  hii  fiild.  lie  at  the  fani;  tin  c  tacitly  and  irr- 
pIxJIy  givci  mc  a  W.iy  to  co.nt  ai  it ;  and  1  may  croU 
his  1  tnd  tor  thai  purpoic  without  trelpafs.  Fttuh.  L  63.' 
For  t>>hco  the  Latv  dot!)  gi>e  any  ihiog  to  one,  it  givetli 
impliedly  wbatfcevcr  is  neccllary  for  cojoyiug  the  (aroe. 

Where  a  man  has  a  Way  to  his  Clofe*  he  cannot  go 
furLlur  without  a  Pi^f.-rip  ;  Dot  it  is  h>  ld  if  he  go  to 
aM.ll  orHridgr,  it  may         heiwife.  1  Ld.  Raym.-j^, 

If  a  miu  \\X',  a  Rig^i  o*  Way  over  another's  tandrA;td 
the  Wdy  becomes  impiiil'ablc  by  the  overRuwing  of  a 
river,  lie  cannot  jollify  going  over  the  adjoining  land, 
unlets  the  OAnrr  ot  the  land  is  bound,  by  Prticripiion,  or 
iahisotvn  Grant,  to  rrpair  tn£\V.iy  :  But  if  public  Hi^;h- 
ways  are  foundrous,  p«nenger!i  are  jullilicd,  from  piin- 
ctplfs  of  convei  icncc  aod  rcccflity,  in.  turning  out  upon 
the  land  next  [he  roai.  Ta^'urv.  H'bitfheaJ.  Deug.yid. 

Diilufbance  of  Ways  is  very  fimilar  in  its  nature  to 
Dillurbance  of  Common.  See  title  Cemmnt.  It  princi- 
paliy  happening  when  a  perfon,  who  hath  a  Right  to  a 
Way  over  anotncr*sgrounds>by  Grantor  Prcfcription,  is 
obllruiiedbyinclofures.oroiherobilftdes,  or  by  plough- 
ing acrofs  it ;  by  which  means  he  camioi  erjoy  his  Rig  lit 
of  Way.  or  at  Icail  not  in  fo  comniodious  a  manner  as  he 
might  have  done.  If  this  be  a  W<iy  annexed  to  his  elUic, 
and  the  obiliuilion  is  m2de  by  t^e  tenant  of  the  land, 
mi*  brings  it  to  another  fpecies  of  injury  ;  for  it  is  then 
a  Nufance,  for  which  an  .-iffife  svill  lie.  Sec  title  K«/itiice. 
Kut  if  the  Right  of  W.iy,  thus  obftruflcd  by  tbc  tenant, 
be  only  in  grofs,  (.that  is,  annexcJ  to  a  man's  pcrfori,  and 
unconnsdcd  with  any  lands  and  lencmcnts,)  ur  if  the 
obl>ru^on  of  a  Way  belonging  to  an  houle  or  land  is 
made  by  a  llrangcr,it  is  then  in  cither  cafe  merely  a  Dif- 
turbattce:  for  the  oblltitclioa  of  a  Way  in  grofs  is  no 
detriment  to  any  lands  or  tenements,  and  therefore 
docs  not  fall  under  tiie  legal  notion  of  a  Nufance,  which 
rouft  be  laid  aj  n<ic:te:enium  hlcri  itnetiuHti  \  and  the  ob- 
JlrudioD  of  it  by  a  llranger  can  never  tend  to  put  the 
Right  of  W'ay  in  dii'pute  :  the  remedy  therefore  for 
thefe  DiAurbances  is  nut  by  AiTifc  or  any  real  a^ion.  but 
by  the  univcrfal  remedy, of  Ailion  on  the  (Jafc  to  recover 
damagcf.  3  Ccmm.  c.  16:  Hak  an  F.  N.  B.  163;  Lui-w. 
111,119. 

Ways  akd  MtANs.  Committee  of;  Sec  title  7d.v«. 

WEALD,  or  WALD,  In  Uic  beginning  of  naaies  of 
■  places,  figr-ines  a  fuuailon  near  a  Wood,  from  the  Sax. 
iytaU»  i.  e.  a  Wood.  The  woody  parts  of  the  counties 
of  Ktni  aod  Sujix,  are  called  the  Si'raUs  ;  though  mlf- 
printL-d  Ik'tUn  in  the  llatutc  13  tJ?  \  2.  f.6. 

WEALREAF,  from  the  Sax.  if  tal,  Strain,  Rcaf, 
SpoUatic]  The  robbing  of  a  dead  mati  in  his  grave. 
Leg.  ElhtlrtH.  cap.  X\. 

WEAR,  A  great  dam  made  acrcf*  a  river,  accom- 
modatcd  for  the  taking  of  hfh.  or  to  convey  a  lUcam  to 
a  mill.  All  Wears,  for  the  taking  of  filh.  are  to  be  put 
down,  except  on  the  fea  coalb,  by  Magna  C^v/a,  t.  aj, 
»nd  jlai.  aj  f.^.  y  /•  4f  f.  4-  ComiujllioM  fliall  be 


granted  to  Jufliccs,  to  keep  the  Water.*,  furveyWearr 

at  d  Mills,  and  to  inquire  of  and  co(re£l  abufe?;  and 
where  it  is  found  by  them  that  any  new  Wears  arc  made, 
or  others  altered,  to  the  nufance  of  the  Public,  the  Shc- 
lilF,  By Jiire  faeias,  is  to  give  the  perfon  making  ;!icm 
notice  of  it ;  and  if  he  do  not  amend  the  fame  in  three 
months,  he  (hall  forfeit  too  marki,  c^r.  &tati.  i  ^. 
e.\z\  \  H.  \.  6.  \  \  :  12       4  f.  7. 

WEAVHRS.  Pcrfons  ufing  the  trade  of  3  Weaver, 
fhall  i^ot  krcp  a  cucking  or  fut!ing.niill,  or  ufe  dying, 
t:V.  Or  have  above  two  I'-ioin^  in  a  fioufe,  in  any  Cor- 
poration or  MAfket  lown,  on  pain  of  forfeiting  20/.  a 
week:  .And  Hi  ill  fcrvc  an  apptemicclhip  of  feven  years 
to  a  Weaver  or  Clothier,  or  (liall  forfeit  20/.  L"c.  Sfcf. 
2  tif  ^  P.  tsf  M.  c.  11.  By  Jiat.  13  0'«.  3.  f.  6S,  the 
wage:  of  Journeymen  Weavers  in  Lo':dc>i  arc  to  be 
fettled  by  the  Lord  Mayor,  Recorder,  and  Aldi;rmen. 
Mailers  giving  more  w^iges  than  fo  appointed,  to  forfeit 
50/.;  and  Journeymen  dcmai^ding,  or  combii.ing  to  de- 
mand more,  to  forfeit  40^,  or  be  imprifuncd  for  three 
months. 

WIiD,  Sax,^  A  covenant  or  agreement ;  whence  to 
wed,  a  wedded  hufbaiid,  wedded  bond-Have.  Cc-.:(l!. 

WEDBEDRiP,  The  culbmary  fcrvice  which  inferior 
tenants  paid  to  their  Lord  in  cutting  down  their  corn,  or 
doing  other  harvcll  dutic!.  From  the  Sax.  WV*/, 
and  BiJtianiQ  pray  orderire,and  Rippanxo  reap  or  mow. 
At  a  Covenant  of  the  Tenant  to  reap  for  the  Lord  at  tht 
lime  of  his  bidding  or  commanding.  Partcb.  Antiq,  40  u 

WHKK,  Septimana'\  Seven  Days  of  Time;  four  of 
uhich  Weeks  m«ke  a  Lunar  Month,  ^r.  I'hc  VV'celc 
was  faid  to  be  originally  divided  into  fcven  Days,  ac- 
cording  to  the  number  ol  the  fcven  Planets.  $k<Rf. 

WEIGH,  ti'o^a.\  A  Weigh  of  Cheefe  or  Wool,  con- 
taining two  hundred  and  Al'ty-fix  pounds;  in  E£ixt  the 
Weigh  of  Cheefe  is  three  hundred  pounds.  .A  Weigh  of 
Barley  or  Malt  is  fix  quarters,  or  furty-ci^ht  bultic's. 
There  is  alfo  a  Weigh  of  Salt.  Sec  flat.  <^H.  6.  e.  8. 

WEIGHTS,  PznJsTQ.^  Axo  Mfasures;  are  u fed 
between  buyers  and  fellers  of  goods  and  merchandize,  for 
reducing  the  quantity  and  price  to  a  certainty,  that  there 
may  be  the  tefs  room  for  deceit  and  impofition.  There 
are  two  forts  of  Weights  in  ufe  wUh  us,  "^ix,  Trty-' 
t^'fi^ht  Avoirtiupcti:  Trcy  H'ei^bt  contains  tivcUe 
dunces  to  the  pound,  and  no  more  ;  by  which  ars 
weighed  gold.  Giver,  pearl,  jewel?,  medicines,  lilk* 
wheat-bread,  l!Sc.  Awirdufoh  contains  fixteen  ounces 
iir  the  pound,  by  which  grocery  wares,  copper,  iron, 
lead,  ficOi,  cheefe,  butter,  tallow,  hemp,  woo!,  {jV, 
are  weighed.  In  this  Weight  twelve  pounds  over  are 
allowed  to  every  hundred,  lo  as  one  hundred  and  twelve 
pounds  make  the  Hundred  Weight.  Dalt,  24S. 

In  the  cumfwfitton  of  Trey-ff^a^bf^  twenty  penny- 
weights make  an  ounce,  twcnty-tuur  grains  a  penny- 
wtight,  twtniy  mites  a  grain,  twenty-four  droits  a  mite,, 
tvvcr.ty  perits  a  droit,  and  twenty-four  blinks  a  pcrit. 
The  Truy. Untight  is  faid  to  be  zoi.  rtcrling  in  the 
pouiid;  and  the  >^v«r*/;//>6/f-'^f/^<('/ 25J.  ficrling.  ^Sbtp, 
Abr.  194. 

Flda  mentions  a  Weight,  called  a  yrssf-//'//^/-/,  being 
the  fame  with  that  wc  now  call  Tr^  hf^tigbi  \  and,  ac* 
cording  to  the  fame  author,  all  oor  Weight*  hive  their 
compo&uon  fiom  the  Penny  Itcrling*  which  ought  to 
>5  wcigtk> 
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iveigh  iliirly-two  c.  heat-corr.s  of  the  muMIc  fort  ;  twen- 
ty of  which  Pence  mike  an  ounct?',  and  twelve  fuch 
ounces  a  pound  ;  but  ^fteco  ounces  make  theMerchanu* 
pound   Fifia,  hi.  s.  t.  13. 

By  Magna  Cberta,  9  U.  3.      IJ  :  14.  tJ,  3. 

ft.  I.  €.  12  :  15  EJ.  y.jf.  5.  f  10  ;  »7  3./.  2.  (.  10. 
&c.  there  is  Co  be  but  one  Weight,  i^c.  throughout  the 
kingdom  ;  but  this  is  to  be  underilcDd  of  the  (zme  fpe* 
cici  of  goods ;  oihcrwife  the  T rny  and  Aumrditpon 
Weights  would  act  be  permitted.  Every  City,  Borough, 
snd  Town  lhall  have  a  common  Balance,  witn  common 
Weights  fesled ;  on  pain  of  to/  in  the  City,  5/.  in  the 
Borough,  and  40/.  thcToun.  S'.at.  %H.  6.  c.  5.  But 
orJyCidcs  and  Niarket-towns  are  injoined  to  have  com- 
mon Balances.  Weights,  and  Meafures,  by  flat.  i  \  H. 
(.  4.  By  thi«  Utter  llatutc,  Weights  are  to  be  maiked  by 
the  chief  otliccrs  cf  places,  and  fealed,  ^c.  Hefufing 
or  delaying  to  do  it,  is  liable  to  a  penalty  of  40/.  AU 
lowing  Weights  rot  agreeable  to  the  lUndard,  incurs  a 
forfeiture  o\  5/.  tsV.  '1  he  Mayors  and  fuch  ctHccrs  arc 
once  a  year  to  view  all  Weights  and  Meafures,  and 
burn  and  deOroy  thofe  which  are  defeiflive  ;  alfo  6ne 
ihe  offenders,  t^r.  And  two  Jufliccs  of  Peace  have 
power  to  hear  and  determine  the  defaulu  of  Mayors. 

By  flat.  35  Cto.  3.  c.  ioz,thc  Juliices  in  QiiirterScf- 
fioni  in  every  ccunty  arc  required  to  appoint  perfons  to 
examine  the  Weights  and  Balances  within  their  refpec- 
live  jurifditlions.  Thcfe  Irfpe£lors  may  fcize  and  exa- 
mine Weights  in  (hops,  and  feize  falfe  Weights  and 
Balances ;  and  the  offender  being  convicted  before  one 
Junice>  (hall  be  fined,  from  zo/.  to  5/.  Perfons  ob- 
llru^iig  the  Infpetlor^  to  forfeit,  from  40J.  to  In- 
fpcflors  to  be  recompenfed  out  of  the  County-rate, 
siundard  Weights  to  be  purchafcd  by  (he  Se0ions  out  of 
the  County -rate,  and  produced  to  all  pi-rlons  paying  for 
the  production  thereof ;  Informations  10  be  within  one 
month.  The  Aft  not  to  infringe  on  the  authority  of 
Corporations,  Court- Leets,  But  perfons  punifhed 

by  thi»  A^t  not  to  fuffer  under  any  other  Statute  or  Law. 

By  flai.  36  Gto.  3.  f.  85,  a  Balance  and  Weights  arc 
(0  be  kept  in  every  Ccrn  Mili,  which  may  be  examined 
by  Infpcttors  appointed  under  the  preceding  Adt :  the 
provifionf  of  which  arc  extended  to  Corn  Mill).  Sec  alfo 
Jiat.  ^6  Geo.  3.  c.  86,  to  prevent  abufes  and  frauds  in  the 
Packuig, Weight,  and  Sale  of  Butter :  Andflat.  loC.  3. 
t.  23,  for  regulating  Weights,  Balances,  and  Meafurcs 
in  Maty6cne;  by  means  ot  Infpeflors  appointed  by  the 
CommiHioners  of  Paving,  isV . 

Jt  has  been  determined,  that  although  there  had  been 
a  cuflom  in  a  town  to  fell  butter  by  18  ounces  to  the 
pound;  yet  the  Jury  of  the  Court. Ltet  were  not  jufli- 
Acd  in  feizing  the  butter  of  a  perfon  who  foM  pounds 
Icis  than  that,  but  more  than  16  ounces  each ;  the  Sta- 
tute Weight,  3  T.  Rcf.  271.  See  further,  title  Mta^urts, 

Wkicmts  of  Aukcel,  Mentioned  in^a/.  I4£.  3. 
fl.  I.  f.  II.  See  //uniei-!f''fighi. 

Wi^ND,  If'ittJuit  i.  c.  Peramhulatiot  from  the  Sax. 
H'endan  ]  A  certain  quantity  or  circuit  of  ground. 
Rtntal.  Regal.  htamr.Jt  //>»  f-og.  31. 

WERE;  See  mrgiU. 

WERELADA.  trom  the  Sax.  /f*r/,  i.  e.  Pmium 
iapith  bommif  ecetflt  1^  Ladian  purgare.l  Where  a 
man  was  flain,  and  the  price  ai  which  he  was  valued  not 
oaid  10  hi«  kIouod!,  bm  the  party  deuicd  [lie  I^Ql, 


j  then  he  was  to  porgc  himfelf  by  the  oaths  of  fevera! 
perfon:>,  according  to  his  degree  and  quality:  and  tht» 
was  called //WvWti.  Lfg  H.  x.ciz.  See  next  title. 

WERGILD,  WEKEUILD,  m^igiU:.t.]  The  price 
of  Homicide,  orodier  enormous  offeiices  ;  paid  partly  to 
the  King  for  the  iofs  of  aijubjeft,  partly  to  the  Lord 
whofc  va/Tal  he  uai,  snd  partly  to  tlie  party  injured,  or 
the  next  of  kin  of  the  perfon  flain.  LI.  //.  i.  See 

I  4  Ccnrt.  18S. 

I  In  OUT  Sa.fitt  Laws,  particularly  thofe  of  King  JibtU 
^  flai,  tiio  fcvcral  Weregildsfor  Homicide  were  eftablilhed 
!  in  progrcflive  order,  from  the  death  of  the  Ccorl  or 
I  pcafaut,  up  to  that  of  the  King  himfrlf.  .^nd  in  the 
I  Lawi  of  King  Htitry  I.  we  have  an  account  of  what 
I  other  ulVerccs  were  then  redeemable  by  V.'eregild,  and 

what  were  not  fo.  The  V,'eregild  cf  a  Ccorl  was  266 
I  thiy'i.-ms,  that  of  the  King  30,000;  each  thryfma  being 

equiil  to  about  ti,  of  our  prcfcnt  money.  'I1ie  Werc- 
j  gild  of  a  Subjcft  was  paid  entirrly  to  the  Relations  of  ihe 

party  n.)in  ;  but  that  of  the  Kiiig  was  divided,  one  hiilf 

being  paid  to  the  Public,  the  other  to  ific  Royail  Family. 

4  Ccmm.  t.ii.i^  «.  Sec  further,  this  Di£l.  titles  JpftaJ 

ef  Dt-alh  ;  Hcmittde. 

W£ar.SAXONL.\GE,  The  Law  of  the  IV^ft. 
Saxons.  Sec  Mir^^bcaltigt. 

WES  l'MINaTER,  if'tflmcfs.^flfriu>r.  Sax.  mfl  myn. 
fltr,  i.  e.  OcadtBtule  Mi.tfyurium.~\  Tne  ancisnt  feat  of 
our  King.^  ;  and  is  now  the  wcU-known  place  where  the 
High  Court ot  Parliament,  and  Courts  ol  Judicature  (it: 
Jt  had  great  privilege!  granted  bv  Bope  NUbalat ;  among 
others,  Ul  ampliut  m  pcrpttuum  Regut  (anflttutitnit  Ucus /it 
atgue  reps/ttorium  ngaJtum  inflgniun,  ^Itt/i.Z^^.  SeefUf* 
thcr,  titles  Lenden ;  Poiice  ;  Btfl^^p ;  Fijh,  &c. 

WHALES,  And  Sturgeon;  See  JtfgaJ  fi/htj. 

WHALE.FISHING;  Sec  title /"/y^vry;  and 

Fijiing. 

WHARF,  H'harfa  '\  Abroad  plain  place,  near  fome 
creek  or  haven,  to  lay  goods  and  wares  on,  that  are 
brought  to  or  from  the  water.  Stat*  12  Car.  2.  e.  4. 
See  title  Hcriicun  and  Haveni. 

WliARFAGE,  ^''har/iigium.]  Money  paid  for  land- 
ipg  of  goods  at  ii  Wharf,  or  for  (hipping  and  uking 
goods  into  a  Boat  or  Barge  from  thence.  See  flat.  22 
Car.  2.  II. 

WHARFINGER.  He  thai  owns  or  keep*  a  Wharf. 

See  title  Carrier. 

WHEELAGE,  Kctagium.]  Trihutum  fued  rttaruM 
nomiHt  ptftdttur  ;       tfly  pre  plauflris  iS  tarrij  tratt/fUMti- 

but.  Sfilm. 

WHERLICO  TES,  The  ancient  Britijh  chariots,  that 
were  ufcd  by  pfffoiu  of  quality  before  the  invention  of 
coaches.  Stciv/'t  Sarv.  Lend.  p.  70. 

WHINI  AkD,  A  fword,  from  the  Sax.  Ji'inn.  i.  e.  to 
get,  and  j^re  honour  ;  becaufc  honour  is  gained  by  the 
fword.  A  cant  *vord  ufed  by  Bm/tr  in  //uJtirai. 

WHIPPING,  A  punilhmcnt  infliilcd  for  many  of  the 
fmailer  offen  s.  Sec  title  J uoc m e  n  r,  Cr.vnrW. 

WHITI  UAR'F-SlLVtR,  Amuia  on  certain  lands 
in  or  near  ■(._  Forcrtof  H^L-'steiart,  paid  yearly  into  the 
Exehi^titr^  : :.^>ol'cd  bj  Kicg  H(K  \\\.  upon  Thcmat  dt  la 
Lhtdt,  for  killing  a  beautiful  white  Hart  which  that 
Kinp  befo;e  ha-l  (pared  in  hunting.  Camd.  Bnt,  150. 

WHITE-MEATa,  Milk,  butter,  crieefe,  eggs,  and 
any  compolition  of  tfaemj  which  before  the  Reformation 

were 
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were  forbid  in  Lent  as  well  as  flefti,  till  King  Hen.  VITI. 
publiOifd  a  proclairatiou  allowing  the  eating  of  Wbite- 
meats  in  Letit.  Anno  i(;43. 

Wh  t  te-Rek  r,  A  Duty  or  Rent  payable  by  tlic  Tin- 
ners in  Dtt/onjhire  to  the  Duke  of  Carmvall.  Sec  ^U- 
Renf. 

Wkite-Rents.  Payments  or  Chief  Rents  reftrved  in 
Silver  or  White  Money,  called  White-Rents  or  Blanch. 
Farms,  reditiis  alii ;  in  comradidion  to  Rents  rcfcrvcd 
in  work,  grain,  i^c.  See  AlbaFirma. 

White-spurs,  A  kind  of  Efquires  called  by  this 
name. 

WHt TSUNTIDE,  The  Feaft  of /'r«/f«;7, being  the 
fiftieth  day  after  Eafttr  :  It  is  fo  called,  faith  Blount,  be- 
caufe  thofe  who  wc-re  newly  baptized  came  to  the  church, 
between  EajUr  and  Penteeoji,  in  wlute  garments.  Blount^s 

WHITSUN-FARTHINGS,  Mentioned  in  Letters 
Patent  of  King  Htn.  VIII.  to  the  Dean  of  fVcrceJitr.  Sec 
PttttKofiah 

WHITE-STRAITS,  A  kind  of  coarfe  cloth  in  De- 
fvonjhirtt  about  a  yard  and  half-a- quarter  broad,  raw; 
mentioned  in  ftat.  5  H.  8.  c-  z. 

WHOLE-BLOOD  ;  See  title  De/eent. 
WIC,  A  place  on  the  fea-lhore,  on  the  bank  of  a 
river,  i  It:/.  ^-  It  more  properly  Tignifies  a  town,  vil- 
lage, or  dwelling-place;  and  ic  often  in  the  Saxcn  lan- 
guage made  a  termination  to  the  name  of  the  town, 
which  had  a  complete  name  without  it,  as  Lurulen  lVic, 
i.  e.  LotiJou  Town  ;  fo  Ipjhuich  is  written  in  fomc  old 
ChATKTS  f^i/U  ti^  Gtppo  ff^iiro,  which  is  the  fame  thing, 
for  G.'pjn  i»  the  name,  and  Gipps  fVic  is  Gipps  ToiMn. 

WICA,  A  Coontry-hourc  or  Farm.  There  are  many 
fuch  houfcs,  now  called  the  Wick  and  the  Wike.  CariU' 
lar  Ahbat.  Glalon.  29. 

WICHENCRIF,  Sax.  ffucUra/t.]  The  word  occurs 
in  the  Laws  of  K.  Canuif^  c.  27. 

WIDOW,  yiiiua^  Rcli^7a,]  A  married  Woman  be- 
reft of  her  Hu/band.  Uft  all  alone.  Litt.  The  Widow 
of  a  Freeman  of  London  may  ufe  herHufband's  trade, 
fo  long  as  flie  continues  a  Widow.  Chart.  K.  Cha.  1. 
See  title  Baron  and  Frme. 

WiDow'i  Chameer.  In  London^  the  Widow  of  a 
Freeman  is,  by  the  cuP.om  of  the  City,  entitled  10  her 
Apparel,  and  the  Furniture  of  her  Bed-chamber,  callrd 
the  Widow's  Chamber-  See  title  Executor  V.  9. 

Widow  of  thl  King,  ndua  Rf^is  ]  Was  flie 
that  after  her  Hulband's  death,  being  the  King's  Te- 
nant in  Capitis  could  not,  during  the  continuance  of  the 
Fcodal  Law  of  Tenures,  marry  again  without  the  King's 
confent.  St&undf.  Pr^rog.  c.  4.   See  title  Tenures. 

WIFE,  Uxor,]  A  Woman  married.  Sec  Baroa  and 
Feme.  ^  ,  , 

WIGREVE,  From  the  Sax.  1.  e.  Sjlva.  and 

Greve,  Prarfo/itus.]  The  Overfeer  ot  a  Wood.  Sptbn, 

WIGHT  ISLAND.  VVas  ancunily  called  Gw/A  by 
the  Bnions  ;  whence  it  had  many  other  names,  as  icla^ 

//Vv-i.&C.  Litw  Lat.  Did, 

WILD  FOWL,  Are  rot  to  be  dfrtroyed  by  nets  or 
otherwifc.  nor  iheir  eggs  taken,  undrr  divers  penalties. 
Sfai.  25  //^n  8.  c.  1 1.   Sre  title  Game-Laws. 

WILL,  De/ea  of.  See  title  Idiaisand  Lur.aiks. 

Wii  I.,  UsTATES  at;  Afpcciesof  Ellaies  not  Free- 
hold.  An  Ellatc  ai  Will  is  where  lauds  and  tcncmeois  »re 


let  by  one  man  to  another,  to  have  .ind  to  hold  at  the  Will 
of  the  Leflbr,  and  ihe  Tenant  by  force  of  this  Lcafc  ob- 
tains poilt'flion.  Litt.  %  68. 

Such  I'cnant  hath  no  certain  indefeasible  Kflate,  no- 
thing that  can  be  afligned  by  him  L-i  aiiy  other;  bccaufe 
the  Lcflbr  msy  determine  nia  U'iM.  and  put  liim  on: 
whenever  he  picai'es.  But  iveiy  E'laa  a:  U'dl  ii  at 
the  Will  of  both  patties,  L^ntiii  ii  :uid  r(.n;ii.: ;  fo  lliat 
eitherof  them  may  dctcrmir.c  his  Wiii,  and  cjuit  itis  con- 
nexions with  tne  other,  at  hii  fjleafurc.  i  Jnfi.  55.  Yet 
this  muft  br  underftood  with  fnme  reilriilion  ;  for  if  the 
Tenant  at  Will  fows  his  land,  arjd  the  Landlord,  before 
the  Corn  is  rtpc,  or  before  it  is  reaped,  puti  him  cut,  yet 
chcl'enant  fhall  have  the  Emblements,  and  free  iii^rcfs, 
egrefs,  and  regrrfs,  to  cot  ar.d  carry  away  ilic  Profits. 
I  hsfl.  56.  And  this  for  the  fame  re^fon  upon  which  all 
the  ca(t-s  of  Emblements  turn,  vtx,.  the  Point  of  Uncer- 
tainty ;  fmce  the  Tenant  could  not  poflibly  know  when 
his  Landlord  would  determine  his  Will,  and  therefore 
could  make  no  provifiun  againft  it :  and  having  fown 
the  land,  which  is  for  the  good  of  the  PuUic,  upon  a 
reafonable  prefumpcion,  the  Law  will  not  fuffcr  him  to 
be  a  lofcr  by  it.  But  it  is  otherwife,  and  upon  reafon 
equally  good,  where  the  Tenant  hirafelf  determines  the 
Will ;  for  in  this  cafe  the  Landlord  (hall  have  the  Pro- 
fits of  the  land,  i  Inft.  55.  Sec  title  Embkmcntt. 

What  a£l  docs,  or  does  not,  amount  to  a  determination 
of  the  Will  on  either  fide,  has  formerly  been  matter  of 
great  debate  in  our  Courts.  But  it  now  feems  fettled, 
that,  (befides  the  exprcfs  determination  of  the  Lefibr's 
Wil),  by  declaring  that  the  LeHcc  fhall  hold  no  longer ; 
which  mult  either  be  made  upon  the  land,  or  notice  mult 
be  given  to  the  LefTee,)  the  exertion  of  any  aft  of  Owner- 
fliip  by  the  Leffor,  as  entering  upon  the  premifes  and 
cutting  limber,  taking  a  diUrefs  for  rent  and  impounding 
it  thereon,  or  making  a  teoffment,  or  leafe  for  yeari  or 
the  land,  to  commence  immcdiatcty  ;  any  aCtof  Difer- 
tion  by  the  LefTee,  as  affigning  his  cdatc  lo  another,  or 
committing  wafte,  which  is  an  ail  inconfillcni  with  inch 
a  tenure  ;  or,  which  is  injlar  &ww;'ii«,  the  drath  or  ou;- 
la^vry  of  either  LefTop  oi"  Lcircc  \  puts  an  end  to  or  deter- 
mines the  Eliatc  at  Wiil.  z  Comm.  c.  9. 

The  Law  is  however  careful,  that  no  fuddf:n  deter- 
mination of  the  Will  by  one  party  fliall  tend  to  the  mini- 
fed  and  unforefeen  prejudice  of  the  other.  This  appears 
in  the  cafe  of  Emblements  before  mentioned  ;  and,  by 
a  pSrity  of  reafon,  the  LefTee,  after  the  determination  of' 
the  LelTor's  Wiil,  fli;itt  have  reafonable  ingrePi  and 
egrefs  to  fetch  away  hi^  goods  and  utcnfils.  Liit.  >  69. 
And,  if  rent  be  payable  quarterly  or  hnlf-ycarl' ,  and  the 
Leflce  determines  the  Wiil,  th?  rent  (hall  be  paid  to  the 
end  of  the  current  quarter  o-  half-year.  Serlk.  414: 
1  Sid.  339.  Afid,  upon  the  fime  principle,  Courts  of 
Law  have  of  late  years  leaned  a- much  as  poflible  againft 
conilruing  Dcn>ife.',  where  no  c?rtain  term  is  mentioned, 
to  be  Tenancies  at  Wili;  but  .have  raUier  held  ihcm  to 
be  Tenancies  from  Vrar  to  Year  lo  long  :ii  both  banies 
pieafe,  efpccia'.ly  where  an  annual  rtnt  is  rcfcrvcd  :  in 
which  cafe  ihey  wiil  not  Cuffer  cither  party  to  determine 
the  Tenancy  even  at  ihe  end  of  the  year,  without  reafon- 
.ible  notice  to  ihe  oihor.  which  is  generally  underftood 
to  be  ha!f  a  year,  z  Cemn.  c.  a  ;  and  fee  this  Dift. 
titles  S:»Jiran(e ;  Leaf*. 

The 
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The  Notice  i.nAbe  t-*  tjuit  at  ihe  furl  o(  the  yea- ; 
«nil  the  time  fpC'.  ficd  in  Ui<  Notice  will  be  luppolcc!  to 
be  the  end  of  the  year,  onlefs  the  contrary  i*  lhc*n. 
I  TciKiRef.  159.  If  the  Notice  i>  not  good  foro;ic  year, 
U  i-<  rot  good  for  the  next,  it  bcin^  fuppofcd  that  tlic 
Latwlort}  la  wai-  ed  it.  :  Bro.  C.  R.  161 . 

If  [he  LnriJ!:)rd  gives  itotics  to  quit)  znd  afterward) 
receiver  Rent  for  ihcti  ue  ruhr<.qtient  to  the  cn  I  of  the 
year,  it  i*  it  que  ion  for  t^c  J  jry  to  dcttrtnlne.  whether 
It  Wis  acccptfd  v  ith  intcat  10  w.ttvc  ilie  Notice.  Ckc^ 
243.  Bjt  a  PiUrefi  for  Tuch  Kent  is  an  unequivocal 
Waiver  of  the  ^oticc.  1  //.  £1.  A^.  314. 

WILLS;  OR. 
Last  Wills  W  'I'kstamevts. 

I.  0/  tbt  FcTM  i.mJ  Manmtr  0/  mckin^  ffiUt  €tai 

CeJirili. 

I.  ^ht  li'atLft,  oKii  diftrtnt  Sorti  »/ iP'iUt. 
z.  Nunrjpati've  Pf  'illt, 
J.  CeJitilt. 

4.  0/ 'varhui  and  tsntradiQvry  WilUt  CtJieiht 

and  tigaciti.  Aiul Jtt  iht  Di^tPMary,  utU 
Legacy. 

5.  Hs^v  If  'ilh  /hall  it  txtcuUit  fy  a  Ttjiatar, 

and  atufied  hj  If  'imrfes* 

II.  U^o  ore  eapahU  cr  iacafablt  if  mttkiag  Wills, 

1 .  Centrallj  ;  Alitiu, 

2.  Jtifant$\  Idio/si  Luaatiai   Olien  difabled 

by  Ttmforal  Incapoiitj  ;  Dtaf,  Dumb,  and 

3.  Femi  Cowri* 

4.  Per/cnt  under  Dare/s. 

5.  Crminali ;    Traitari ;   Fdettt ;    Ouilaza  ; 

Exccmmumcaiti ;  Paftjit. 

III.  ff  hai  may  ht  di/fc/ed^fhj  U'llL 

1.  0/ the  Statute t  enabling  Terjbn:  to  Jtvije. 

2.  I4'hat  Ejiatts  etnd  Tlfingt  itre  dtvi/aile. 

3 .  Of  Drvi/fi  ef  Ejlates  in  Joint-tenancy  ;  hy 

Curtejyx  in  Power »  iJi.  and  ef  Prcpertj 
fecuhsrly  dreunfiMeed. 

IV.  I.  Of  the  Ref'tthlteatianaf  ff'ilh, 
2.  Of  the  Jtez-ecafiM  of  Iflili. 

V.  Cea:ral  Pules  at  ta  the  ConfrudUn  cf  If'ilh. 

Per  .d<u;itlf  ehii  Jbhjt^tfee  tkts 

l:  .: ;  Eflate  \  Exio^tar  \  £xe 

ci.!  L:_      ,  RemcinJt  ;  Tai!,crPt.m 

7aJt  ^«<^- 

I.  I.  A  WiLLor  Teftanieni  is.  '*  i he  legal  Declar;- 
tion  of  a  n>an'»  1. 1' niions  ot  whit  he -will i  to  he  pcr- 
foimcd  st/ier  his  tltith  j**  a  Wil  or  TclUmcnt  being  of 
ro  force  till  after  the  death  of  the  TetUior,  or  peiicn 
mikifl?  i(.  I  l"/-  '  1 

A  \V ill  and  a  l  eii  .mcn,  (lrifl!y  ff  caking,  arc  not 
words  cf  the  fatnc  meaning  :  A  Witl  is  prof'Crly  Hmitcd 
to  Land,  at,d  a  TeJiatr.trt  only  to  Pciltnal  Eftatc ;  and  th« 
latter  requires  1  xccuicrs  Wills,  by  which  Land^  srt 
riifpofed  ot,  arc  regulated  ^y  feveral  fliittts  made  fo' 
that  f  urpafr,  acd  a.-e  a  Convcjancc  unkucwa  to  tbe  oU 


C  amnion  Lajv,  w.hich  permitted  a  man  only  tn  dirpofe 
of  his  good*  or  pcrfonal  property.  So  the  word  De^ife 
fbcmf  mott  property  applicable  to  ihedifpoHtion  of  L»t:ds 
by  Will ;  ar.d  Bequ/Jl  or  Legacy  to  that  of  Pcrfonal  Ulhtc. 
But  tit  a  coutfe  of  time  the  tvordf  have  cornc  to  be  ap- 
p  ied  indifferently  to  a  diipi^fiiion  of  Lands  or  Gtxjdj, 
which  are  frequently  and  coiitinually  diRributed  md  de* 
vi.cd.at  the  fame  time,  by  the  lame  Will.  B^tm.  E.el.  L. 
title  //////. 

Upon  tli;  notion  that  iDcvifeof  Lmd  by  Wi  !  !« 
merely  a  fpecics  cf  Conveyance,  is  foo'^ded  the  folbAi'^ 
'JiitinfliK>n  between  fiich  Devtres,and  Difpofitions  of  Pc- 
ft  ml  l*.:iatc  J  that  a  Dcvifc  of  a  inno**  goods  ani  pc- 
fonal  property  will  cperare  upon  all  Tuch  pcrfonal  clt-.ie 
as  the  maker  of  the  W;II  dies  poflVlTod  of,  »t  whitrvcr 
dilHnce  of  time  he  may  d>e  after  miking  th;  Will  :  But  b 
Ddvife  of  RcaI  Kitate,  witl  only  operate  on  fuch  enatcs  as 
were  h^s  at  the  time  cf  eitecntirg  a^d  pub!i(hirg  his 
Will;  fo  that  freehold  Ur.d%  purchnfed  after  making 
the  Will,  cannci  pifs  u  idcr  any  Devife  in  that  Wi!!,  un- 
Icl's  the  Will  (hill  have  been  legally  and  formally  re- 
pubiifhed  fubfcqaent  10  the  purchafe  or  contraO.  See 
pcji.  IV.  1. 

Thefi  Wills  and  Teflamcnts  arc  divided  into  two 
forts  i  firft.  Written;  and,  (ccordly.  Verbal,  or  Nun- 
cupative. 

The  Law  alfo  ttlccs  notice  of  a  particular  Gift,  in  the 
nature  of  a  Will,  made  by  any  one  in  contemplation  of 
immediate  dtath,  which  is  called  Donatio  eau/d  merit/ i 
a  Gift  in  profpr^t  of  death.  This  is,  where  a  man,  bc-\ 
ing  ill,  and  expeAing  to  die,  gives  and  delivers  fume* 
thing  to  another,  to  be  his  in  cafe  the  gircr  dies  ;  but  if 
he  livci,  he  is  to  have  it  again.  In  every  fuch  Gift, 
t'.crc  maft  be  a  delivery  maJ.-  by  the  giver  himfclf.  or 
fomc  p^erfon  by  hii  order,  in  bis  lad  ficknefs,  while  he  is 
yet  alive  ;  fcr  the  Gift  will  not  be  good  if  the  delivery- 
is  made  after  his  death.  This  delivery,  hc  vcver,  may 
be  made  either  tc  the  perfon  himfelf,  for  whom  the  Gift 
ii  intended,  or  to  fome  other  fi.r  hit  ufe,  which  will  be 
rqually  effcAual,  fo  as  it  is  made  in  the  life-time  of  the 
party  giving.  See  titles  Legacy;  Dvnutio  eau/d  mortis. 

No  btamp-Duty  whatever  is  impnfi>d  on  WilU,  till 
after  the  dea:h  of  the  Teliator ;  when  th-r  Pfobate  or 
Letters  of  Adminiftration  are  charged  l,,  .-j, 

in  proportion  to  the  value  of  the  dcccal^  ,-\ 
Will  may  therefi-re  be  written  and  cxcc  .l  i  cf- 

taior,  on  unftamped  parchment  or  paper. 

2.  A  Nuncupative  Will  extends  only  to  the  per- 
ianal property  of  the  I'L-itator,  ;ind  is  his  Intention,  dc- 
rlarcd  in  his  Istl  hours,  before  a  (ufficient  number  of 
Witncffes,  and  afterwards  reduced  to  wrijng. 

As  ihefe  Vc-bal  W,ll»  (nhic.i  were  -^orcied^  more  in 
ufe  than  at  pre  ent,  uhen  the  an  of  uriung  is  become 
«lmcll  univerfal)  are  liable  t  j  rcac  impoGiicns,  ard  m-y 
occaUoD  many  perjuries,  the  ^tatuie  of  Krauds,  y/<rr.  39 
C  2.  e.  3,  (amongft  other  things)  enafls, 

FirtI,  That  no  Writjcn  Wii(  fli.H  be  revoUrd  or  al- 
tered by  a  fubi'equo  t  u';cupative  one;  ejicepi  the  *Kme 
(she  Nuncupative  WiIIJ  be  in  ihc  life  liinc  of  the  Tef- 
tator  put  in  writing,  and  read  over  ttj  him  and  approved  ; 
acd  unlefs  the  fame  be  proved  to  have  been  fo  done,  by 
ihe  oaths  of  three  WitnclTes  it  the  leaft  ;  who,  by 

y  5  Jr.K*  e,  16,  mull  be  fnrh  as  »rc  •djnlfTible  upon 
i'liah  u  Common  Law.  See  uile  Evideaee  II.  1 . 
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But  whfre  t  man  by  Will,  in  writing,  devifed  the  re- 
iidue  of  his  perrunal  elUtc  to  his  Wile,  and  the  dying*  he 
'afterward),  by  a  Nuncupative  Codicil,  bequeathed  to 
another  all  that  he  hxd  given  to  his  Wife;  mis  was  rc 
fylvcd  to  be  good  :  For,  by  the  death  of  the  Wife,  the 
DcviTe  of  ihc  refidue  w^s  totally  void,  and  the  Codicil 
was  no  alteration  of  the  former  Will,  but  a  New  Will 
lor  the  reliduc.  1  Eq.  Ab  408  :  T.  Rnym.  354. 

Secondly,  I  hat  no  Nuncupative  Will  llull  be  gopd, 
(where  ilif  eitate  thereby  bequcuthed  (hall  exceed  (he 
value  of  }o/.)  which  is  not  proved  by  the  oath^  of  three 
WicneTes  at  the  Icalt,  who  were  prvfent  at  the  making 
of  it;  nor  unices  it  be  proved  that  the  rril^tor,  at  the 
time  of  pronouncing  the  fame,  did  bid  the  pcrfcns  pte- 
fent.or  lome  of  them,  bear  witnt-li  that  fuch  was  his  Will, 
or  to  that  effect  ;  nor  unlcls  fuch  Nuncupative  Will  wctc 
made  in  the  time  of  the  la!t  fickr.cl's  of  tUe  dcceafed,  and 
in  the  houfc  of  his  habitation  or  dwelling,  (ir  where  he 
hath  been  refidcnt  for  the  Ipace  often  days  or  more,  be- 
fore the  making  of  fucn  Wilt ;  except  where  fjch  pcrfon 
was  rurprtfed*  or  taken  tick,  being  Irom  his  own  houfe, 
and  died  before  he  returned. 

Thirdly,  That  after  fix  months  paffed  after  the  fpea!:- 
ing  of  the  pretended  icllamer.tary  wotds,  no  Teftimony 
iltall  be  received  to  prove  any  Nuncupative  Will, except  the 
laid  Tertimony,  or  the  fubllance  thereof,  were  committed 

10  writing  within  fix  days  after  the  making  the  faid  Will. 
Fourtnly,  That  no  Letters  Tertamentary.  or  Probate  of 

any  Nuncupative  Wiil,  fhaJI  pafs  the  Seal  of  any  Court 

011  fourteen  days  at  leaft  after  the  death  of  the  Tcftaior; 
nor  lhall  any  Nuncupative  Will  be  at  any  time  received 
to  he  proved,  unlefs  Proccfs  liavc  firt!  ilfued  to  call  in  the 
Wido^v  and  next  of  kindred  to  the  dcceafed,  that  thty 
may  conicll  the  fame  if  they  plcate.  Soldiers  and  Sail- 
ors, in  :.Aual  fervicr.  may  cJiipole  of  their  moveables, 
^vages,  and  perfonal  clUte,  as  they  might  before  this 
Att.    Set  the  Siaruic, 

The  Legifliturc  has,  by  the  above  reflriitions,  pro- 
vided againll  frauds  in  fctting  up  Nuncupative  Wills,  by 
fo  numerous  a  train  of  requilitcs,  that  the  thing  itfelf  is 
fallen  into  difule,  and  is  hardly  ever  heard  of;  but  in  the 
only  iniUnce  where  favour  ought  to  be  fhcwn  to  it,  when 
A  perfon  is  furprifed  by  fuddcn  and  violent  fickncfs. 

The  words  by  which  the  Devife  is  made,  muft  be 
fpoken  with  an  intent  to  bequeath,  not  any  ioofc,  idle 
ditcourfe  in  his  illnefs ;  for  the  fick  man  mull  require 
the  by-nanders  to  bear  witncfs  of  fuch  hii  intention: 
The  Will  mull  be  made  at  home,  among  his  family  or 
friends,  unlcfs  by  unavoidable  accident,  to  prevent  im- 
pol'iiions  from  ftrangers ;  it  muft  be  in  his  Uft  ficknefs  ; 
Jor  if  he  recovers,  he  may  alter  his  difpofiiion,  and  has 
time  10  make  a  Written  Will.  It  muft  not  be  proved  at 
too  long  a  diftancc  from  the  Teflator'j  death,  left  the 
words  Ihould  elcape  the  memory  ol  (he  Wimf  (les;  (but 
which  is  pcrmit(ed  to  be  remedied  by  their  *vri(ing  down, 
within  fix  davs,  what  ihry  heard  the  Teliator  fay  ;)  nOr 
vet  too  haftii'y.  and  without  notice,  left  the  family  of  tbe 
Tertatof  fhoiild  be  put  to  inconvenience,  01  iurprifcd. 
a  CoHtm.  f .  30. 

3.  A  Cod  I  c  11.  is  a.  Supplement  to  a  Will,  or  ao 
Addiuon  made  bv  the  pcrfon  mjkirg  the  Will,  annexed 
(t),  and  to  be  ukin  as  p»rt  of  the  Will  itkif.  bnng  for 
itj'explaoatioaot  .lin  raiicn  :  :o  cdd  (omcfhing  trt,  or  to 
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take  fomething  from,  the  former  dlfpofiilons;  or  to 
make  fume  alteration  in  the  quantity  of  the  Legacies,  or 
the  rrguladons  cofltalnci  in  tnc  Will.  Thb  Codicil  m\y 
a'.Co  be  either  wri;tcn  or  verb.il,  under  the  fame  rcflric- 
tions  as  regard  Will*.  2  Cs/nwi  r.  3a. 

Whenever  a  Ccdicil  is  added  to  a  Will  or  Teflamenr, 
and  the  Tcftator  dtilires  that  the  Will  fiiill  be  in  force, 
in  fuch  cafe,  if  the  Will  happens  to  be.vcid,  for  want  of 
the  forms  required  by  Law  in  the  exccuiion,  or  othc»- 
wife,  yet  itfhall  be  good  as  a  Codicil,  ard  (hall  be  ot- 
fervcd  by  the  Adminift:ator.  And,  though  Executors 
cannot  regularly  be  appointed  in  a  Codicil,  yet  they  may 
be  fubftitutcd  in  the  room  of  others  named  in  the  WiD, 
and  the  Codicil  is  fiill  g^od.  If  Codicils  are  regularly 
executed  and  wlinifTed,  they  may  be  proved  as  Wills; 
and  fu  if  they  arc  found  written  by  the  Tcftator  himfclf, 
they  ought  to  be  taken  as  part  of  the  Will,  as  to  the  per- 
fural  cftate,  and  proved  in  common  form  by  Witnefl'ei, 
to  be  iheHand-writing  of  the  pcrfcfl  making  the  Codicil, 
and  by  giving  an  account  when,  where,  and  how  the 
fame  was  found.  Sura  EuL  Law. 

4.  If  two  Wills  are  found,  and  it  does  not  appear 
which  was  the  former  or  laltsr,  both  arc  void  ;  but  if 
tAO  Codicils  arc  found,  and  it  cannot  be  known  uhich 
was  firft  or  bit,  and  one  and  the  r.tn}e  thing  is  given  to 
one  pcrfon  in  one  Codicil,  and  to  another  perfon  in  ano- 
ther Codicil,  the  Codicils  are  not  void,  but  the  pudons 
therein  named  otight  to  divide  the  thing  betwixt  tliem. 
But  if  the  Dates  appear  to  the  Wills  or  Codicils,  the 
latter  Will  is  always  to  prcvai',  and  revoke  the  former; 
asalfothclatterCodicil,asfaronly  as  iti>  contradi^oryto 
the  former  ;  but  as  far  as  the  Codicils  arc  not  contradic- 
tory, they  are  alloA'cd  to  be  both  in  force.  For,  though  I 
make  a  flaft  Will  and  7Vftament  irrevocable,  or  unalter- 
able, in  the  fUongeft  words,  yet  I  am  at  liberty  to  revoke 
or  alter  it;  becauTe  my  own  aft  or  words  cannot  alter 
the  difpofnioa  of  Law,  fo  as  to  make  that  irrevocable 
which  in  its  ocvn  nature  is  revocable.  If,  in  the  fame 
Will,  there  are  two  Claufes  or  Devifes  totally  repugnant 
ar>d  contradiflory  to  esch  other,  it  has  been  held,  that 
the  latter  Chufc  or  Devife  fhalt  take  eife€l,  on  the  fame 
principle  as  icfpz&s  prior  and  fjbfcquent  Wills.  But  it 
feems  now,  that  where  the  fame  clUtc  ie  given  by  a  Tef- 
(ator  to  two  perfons  in  different  parts  of  his  Will,  they 
fhall  be  coaftrued  to  take  the  eftate  as  joint-tenants,  or 
Tenants  in  Common,  according  to  the  limitation  of  (he 
F.ftatcs  and  Interefts  devifed.  ^Jt^.^gy.  t  Jn/f.  11 2,1.  n. 
Where  two  Legacies  are  given  to  the  fame  perfon  by  the 
fame  Will,  or  by  Will  and  Codicil,  the  rule  fecms  clear, 
that  by  the  Devife  of  the  fame  fum  to  a  pcrfon  by  afecond 
Claufc  in  a  Will  as  had  before  been  giicn  him  by  a  for- 
mer Claufe  in  the  (ixnc  Wdl,  he  fhall  only  take  one  of 
the  Legacies,  and  no;  both.  But  where  a  Legacy  is 
given  to  a  perfon  by  a  Codicil  as  well  as  by  a  Will,  whe- 
ther the  Legacy  given  by  the  Codicil  be  more  or  Icfi 
than,  or  equal  to,  tlic  Legacy  given  by  the  U  ill,  the  Le- 
gatee ib  ill  take  both  :  and  if  ihe  Executor  contefts  the 
payment,  it  n  incumbent  on  h:m  to  Uiew  e%idenccof  tlie 
Tcft-itoiS  intention  to  t\w  contrary.  See  title  Legacy, 

5.  Several  reguUtions  have  been  made  by  tbe  Law, 
in  ntdrr  to  guard  againll  any  I'ra'ids  in  the  Difpofitioa 
of  real  elUte  by  Will.  A»  ui  fuch  Wilh  as  difpoTe  of 
good*  and  pfrfonal  property  only,  if  the  Will  ii  written 
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in  the  Te(lator*$  own  haod|  though  ic  has  ne'iiher  his 
Name  or  Seal  to  ii,  ir.d  though  there  are  no  Witncflcs 
to  i:,  u  \f  gooti*  \f  rufTicicni  proof  can  be  obtained  of  ihe 
H.tnd  writing.  And  even  if  it  ii  in  another  perfun'i 
Hao'J-writing,  though  not  figned  by  the  Tctlator,it  will 
be  gooil>  if  proof  can  be  produced  that  it  was  made  ac- 
cording to  his  inllrudions,  and  approved  of  by  him.  But 
2i  nuny  niiitilics  and  errors,  not  to  fay  misfortuaci, 
mull  often  arifc  from  fo  irregular  a  method  of  proceed- 
ing, it  is  the  fafcr  And  more  prudent  way.  and  leavci  lels 
in  the  bread  of  the  KcclcfLinical  Judge,  if  it'bc  iigned  and 
fcalcd  by  the  TclKitor,  and  publiilicd  in  the  prefcncc  of 

Witncflcs.  2  Coram,  c.  '^2. 

it  it  exp^ef^lv  provided  by  Sfai.  zgCar.  z.  c.  3,  that 
ail  D^vifcs  of  Laf:Ji  and  Tenements  lhall  not  only  be  in 
Wfiiing,  but  (hall  atfo  be  Ogncd  by  the  p^-rty  fo  deviling 
the  fame,  or  by  feme  other  perfon  in  his  prefcncc,  and 
by  !ii«  exprcfs  dire^Uoo  ;  and  ni.ill  be  witncfTcd  and  fub- 
fcribed  in  the  prefcncc  of  the  perfon  devifing,  by  three 
or  four  c.'L'diblc  Witncflcs ;  oi'  elfc  the  Dcvifc  will  be 
entirely  vo-d,  and  the  land  will  defcend  to  the  Heir 
at  Laiv. 

In  the  conllrufliun  of  this  (latute,  it  has  been  adjiidg* 
ed,  that  the  Name  of  thir  perfon  making  the  Will,  writ- 
ten with  hif  04a  iiand,  at  t!ie  bcj^inning  of  hi;  Wiil,  aj, 

I  Jeln  Mtlh  do  make  this  my  I-:ia  Will  .ind  Tcfla- 
ment,"  i&a  fjiKcient  Signing,  without  any  Name  atthe 
bottom.  But  thiifcems  doubiful,  unlefs  tlic  w-hole  W.II 
be  written  by  the  Tcllator  liimfcif;  And  the  fafe  and 
proper  way  is  to  hgn  the  Name,  not  only  at  the  bottom 
or  end  of  the  Will.  but»  as  is  ufual  and  regular,  at  the 
bottom  of  each  page  or  (hcet  of  paper,  if  the  Will  con- 
tain rnore  than  one :  and  the  Witnefies  to  the  Will,  fee- 
ing the  TeiUlor  Tign  all  the  Oiecis,  and  put  his  Seal, 
(though  this  latter  is  not  ablblutely  ncccfl'ary  in  Law,)  35 
well  as  Kis  Name,  to  the  lall  fheei,  moll  write  their 
Kanics  under  the  Attcftation  in  the  laft  (hectonly. 

It  has  alfc  bc:r,  determined,  that  though  the  Witncflcs 
mufl  all  fee  the  TetUtor  Agn  the  Wilt,  or  at  leail  ac- 
knowledge the  Signing,  yet  they  may  do  it  at  diiferent 
times.  Jsnft  v.  Da!f,  5  Bac.  Ahr.  But  they  muft  all  fub- 
fcribc  their  Names  as  Witncflfes,  in  his  prcfence,  Icll  by 
any  pjlTibility  they  fhould  malct  a  millalce  ■  and  that  a 
Will  is  good,  tlinugh  none  of  the  Wimcflics  faw  the  Tef- 
tator  a^^iually  fign  it,  if  he  owns  it  before  them  to  he  his 
Mand-wrtiing.  It  is  remark^tblc,  that  the  fiat.  29  Car.  2. 
e.  3,  does  not  fay  the  Telbtor  (hall  fign  his  Will  in  the 
prcfence  0/  ;hc  three  WitnclTcs,  but  requires  thefe  three 
things : — V'u'ii,  that  the  Will  (houM  be  in  Writing  ;  Se- 
condly, that  it  thould  be  figncd  by  the  perfon  making 
the  fami: ;  And,  thirdly,  that  ic  fhould  be  fubfcribed 
three  Witncflcs,  in  his  prcicncc.  1  P,  irms.  254.  But  it 
\%  not  at  all  neccHary  chat  the  Witnc-^es  (houtd  be  ac- 
Cjuainted  with  the  Concents  of  tiie  Will ;  provided  they 
are  able,  when  called  on,  to  identify  the  Writing  ;  /.  e. 
to  fay  tliat  the  Paper,  then  (hewed  them,  is  the  funic  they 
faw  the  Teftator  fign. 

Though  the  Statute  hat  required  that  the  Witnefies  to 
the  Will  (hall  witncfs  It  in  the  TclTator's  prefcncc,  (in 
order  to  prevent  obtruding  another  Will  in  the  place  of 
the  true  one.)  yet  it  is  enough  that  the  Tellaior  nighi 
ffc  the  WituelTt') ;  it  is  not  necclHry  that  he  Should  fee 
UlCin  figuing  ;  fo;  oUicrwii'd  if  a  man  fhould  but  euro 
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bis  bsck.  or  look  off,  it  might  make  the  \\^tll  void.  And 
in  a  cafe  where  the  Tcrtitor  defired  the  Witncflcs  to  go 
into  another  lOom,  feven  yardi  diilant,  to  witnefs  thtf 
Wilt;  in  which  room  there  was  a  window  broken,  through 
which  the  Tcllator  mtgui  fee  them  ;  it  was,  by  the  Court* 
I  adjudged  to  be  a  Witnefiing  in  hii  prefcnce.   So  whore 
I  the  Tcdator's  carriage  was  drawn  oppofitc  the  windows 
of  an  Attorney's  ofHcc,  in  which  the  Witnefies  attelled 
I  the  Will;  this  wa*  clearly  determined  to  be  in  the  Tcf- 
I  taior*s  prefcncc.  I  Bro  C.  R.  99.    But  if  a  Will  is  cxe- 
cutiid  at  one  time,  and  ;tt  aiiothi-r  time,  afterwards,  the 
Witnefies  put  their  Names  to  it,  the  Tertator  being  then 
infenfible,  this  will  not  be  ^  good  \^'ill,  as  it  cannot  be 
f^iid  to  be  witncfixd  in  his  prefcncc,  if  he  is  unconfcious 
of  uhat  is  pafling.  Do;,g.  241,  Right  J.  Cater  v.  Priee. 

A  Wilt  made  beyond  Sea,  of  Unds  in  KngUtui^  mufl 
be  aticrted  by  three  Wimefles.  2  P.  U'mi.  29J. 

A  Will  devifing  CopybolJ  land,  witncfiTed  by  one  or 
two  Witnefirs,  or  even  without  any  Witncfs  at  all,  u 
fufiicicnt  to  declare  the  ufcs  of  2  Surrender  of  fuch  Copy- 
hold lands  made  to  the  ufe  of  a  Will;  bccaufe  the  party 
to  whom  the  land  is  given  becomes  entitled  to  11  by 
means  of  the  Surrender,  and  not  by  the  Will,  a  Atk.  37 : 
s  Bro,  C.  R.  58. 

The  Witnefies  to  a  Will  ought  to  be  difinterefied.  In 
a  cafe  formerly  determined  by  the  Court  of  King'>  Bench* 
the  Judges  were  extremely  llri^l  in  regard  to  the  credi- 
bility, or  rather  the  competency,  of  the  WitnefiTcs  :  For 
they  would  not  allow  any  Legatee,  nor  by  conlequence 
a  Creditor,  where  the  Legacies  and  Debts  were  charged 
j  00  the  real  elbie,  to  be  a  competent  Witncfs  to  the  Dc- 
'  vife,  as  being  too  deeply  concerned  in  intercft  not  to  with 
the  eftabliftiment  of  the  Will ;  for  if  it  were  etUblilhed, 
he  gained  a  Security  for  his  Legacy  or  Debt  from  the 
real  cflate,  whereas,  othcrwife  he  had  no  claim  but  oa 
the  pcrfonal  affcts.  zStra.  1253.  This  determination* 
however,  alarmed  many  Purchai'ers  and  Creditors,  and 
threatened  to  fliake  moll  of  the  Titles  in  the  kingdom, 
that  depended  on  Devife^  by  Will.  For,  if  the  Will  waa. 
atteficd  by  a  Servant  to  v^hom  wages  uere  due,  by  the 
Apothecary  or  Attorney  whofc  very  attendance  made 
them  Creditors,  or  by  the  Minificr  of  the  Parifli  who 
had  any  demand  for  Tithes  or  EccIcfiAllical  Dues,  (and 
thefe  are  the  pcrfons  motl  likely  to  be  prefeni  in  the  Tef- 
tator's  lafi  illDcfs,}  and  if  in  fuch  cafe  the  Tellator  had 
charged  his  real  ellate  witli  the  p.iyment  of  his  Debts, 
the  whole  Will,  and  every  Difpofition  therein,  fo  far  as 
related  to  real  property,  were  held  to  be  utterly  void. 
This  occafioncd  the  Jiat,  25  Geo.  2.  e.  6,  which  rcftored 
both  the  competency  and  the  credit  of  fuch  Legatees, 
by  declaring  void  all  Legacies  (and.  In  this  are  included, 
Devifcsof  Lands  and  other  InterelU)  given  to  Witnefies; 
and  thereby  removing  all  pofiibility  of  their  Intercll  af- 
fecting their  Teflifnony.  The  fame  Statute  likewife 
cfiablilhed  the  competency  of  Creditors,  by  directing  the 
Tcfiimony  of  all  fuch  Creditors  to  be  admitted,  but  leav* 
ing  their  Credit  (like  that  of  all  other  Witnefies)  to  be 
conildercd,  on  a  view  of  all  the  circumllances,  by  the 
'  Court  and  jury  before  whom  fuch  Will  fliouKl  be  con- 
!  tclled.  And  the  Tcilimony  of  three  Witnefies,  who  were 
Creditors,  has  been  fince  held  to  be  fufficiently  credible, 
though  the  land  be  charged  ^ih  the  payment  of  debts. 
2  Cctmi,  <»  23. 

JI.  I.  Ricu- 
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it.  I.  RtcuLARrv  cverv  pcrfon  has  full  power  and 
liberty  to  oiaUc  a  Will  and  Tclbimcnt,  who  is  not  untlcr 
fomc  fpecial  prohibition  by  our  Law,  or  by  Cutlom  ; 
which  prohibitions  are  principally  upon  three  accounts: 
— ifl.  For  want  of  fufficicm  dllcrction  in  the  perfon 
making  the  Will. — idly,  I-'or  want  of  fufficient  hbcrty 
«td  free-will.  -  Am),  jt'ly.  On  account  of  their  criminal 
condutl.  2  Comm,  c.  52. 

It  may  not  be  amifs,  perhaps,  firft  to  mention  a  cafe 
which  doci  not  llriAly  come  under  cither  of  tliefc  heads* 
unlcfii  on  fomc  occafioni  it  miplu  be  fuppofcd  proper  to 
be  referred  tu  the  third  :  An  j^//:frr,  wnWe  living  tiCiij:T 
the  F.ngttjh  Coveroincnt,  may  obtain  money,  goods,  and 
pcrfoital  property  ;  and  may  make  a  Wi!l«  and  dtfpofc  of 
fuch  property  as  h«  plcafes ;  contrary  to  the  ancient 
cullom  in  Fraacf,  where  the  King,  at  the  death  of  an 
>\licn,  was  entitled  to  all  he  was  worth  in  that  kingdom  ; 
%  culWm  repealed  under  the  reign  of  the  late  ur.foiiuiute 
L<iui{  XVI.  A  diilinilion  i$  made  in  fome  of  the  Law- 
books, between  Alien  Friends  and  Alien  Bnemies :  Hut 
in  the  cafe  of  an  .'»!ien,  the  Subjcft  of  a  State  at  w:tr 
with  Englauii,  if  he  lives  here  and  trades,  and  is  not 
guilty  ot  any  unfriendly  a£),  he  is  permitted  to  difpofe  of 
hii  goods  and  money  as  freclv  as  any  Subjeil ;  and  this 
under  the  idea  that  he  has  the  King's  licence  for  Haying 
ni  the  kingdom,  and  i»  therefore  in  fome  degree  entitled 
Co  the  pro'.ci^ion  and  privilege  of  a  Subjei^.  But  an 
Alien  (Friind  or  Enemy),  not  being  capable  of  acquir- 
ing any  righn  in  kind  for  hi^  own  benefit,  can  never, 
therefore,  have  any  real  eft^ie  10  difpofe  of.  Yet  it 
feems  undifputed,  that  an  Alien  may  be  a />r:/.^r,  even 
of  Lands,  whatever  the  further  e/Feft  of  his  taking  luch 
lands  may  be.  Pmvel/  on  Devi/ei. 

Some  doubts  have  arifen,  but  it  is  believed  htve  never 
yet  been  brought  before  the  Courts  here,  of  the  power 
of  an  Alien,  during  a  umftrary  refidencc  here,  todcvlfe 
hii  property  in  the  Funds.  It  fecms  that  fuch  a  Devifc 
15  certainly  good,  unlefv  the  Alien  b-.-  pofitively  rcftrainrd 
therefrom  by  the  eftablilhed  Laws  of  his  own  country, 
or  by  his  own  PrecontraA.   See  further,  title  W/j/i. 

2.  It  is  particularly  provided  by  the  Jiat.  -^^IS  35 
Htn.  S.  r.  5.  ^14.  that  no  perfon  under  the  age  of  21 
years  ftiall  make  a  Will  or  Tfrftament  of  any  manors, 
lands,  tenements,  or  other  hereditaments.    See JIL 

It  appears  fettled,  however,  that  a  Mate  Infant  of  the 
age  of  14  years  and  upwards,  and  a  Female  of  12  years 
or  upwards,  are  capable  of  mnking  a  VVill  rcfpcdinp 
only  Perfonal  ElUtc ;  but  as  the  Ecclcfiaflic.il  Court  i> 
the  judge  of  every  Tcllator's  capacity,  ai'd  deciilcs  on 
difpuies  refpefiling  the  validiiy  of  Wills  rcl.n:ing  to  Per- 
fonal  Eftatfs,  the  difcretion  of  the  pcrfnn  making  the 
Will  may  be  difputed  there,  and  his  capacity  of  devifmg, 
let  him  be  of  wn.it  a^e  he  will.  But  no  cullom  can  be 
go«d  to  cn;ib!c  any  perfcns  to  make  a  Will,  uvi/er  the 
refpe^ltvc  ages  of  I4.ind  12  above  mentioned.  Burn^ 
Eid.  i.  Though,  by  cultoTi,  in  particular  places.  In- 
fants may  dcvife  lands  after  that  age,  and  before  2f. 
Burn  EuL  L.  See  further,  title  hfant. 

An  Idiot,  or  Natural  Fool,  noiwithllanding  he  may 
be  of  lawful  age  to  make  a  Will,  cannot  at  any  time 
m.-*kc  a  Will  or  Tcflament.  nor  difpofe  cither  of  his 
lands  or  goods  ;  And,  on  the  fame  principle,  pcrfons 
who  are  grown  childilh,  cither  through  old  age  cr  any 
infirmity  or  diftcmper,  are,  during  the  continuasce 


of  fuch  incapacity,  difabled  from  making  A  Wilf. 
2  Canm.  c.  32. 

Lunatics,  during  the  time  of  their  madnefs,  cannot 
makca  WillorTcllameni,  nor  difpofe  of  any  thing  there- 
by, and  that  for  the  moft  forcible  of  all  rcafons.  their  utter 
incapacity  of  knowing  wh:«:  ihrv  arc  doing  :  and  it  is 
a  principle  of  Law,  that  in  making  of  Wills,  integrity, 
foundnefs,  and  perfeflnd's  of  mind  arc  abft»lutely  r'.-qui* 
fite;  the  health  of  the  body  merely  not  being  regarded. 
Yet  if  fuch  mad  perfons  have  lucid  intervals  of  reafon, 
then  daring  the  time  of  fuch  interval*,  if  thev  arc  f-ilty 
pofTcHed  ot  a  found  and  difpofin^  memory  artd  ondcr- 
(landing,  ihcy  ciay  nuke  their  Wills,  Lum,  £<{l.  L* 
Sec  ihts  Dift.  title  iJt:ri  and  Lunr.riti. 

Fvcry  pcrfon,  howrvcr,  is  prcfumcd  to  be  of  perdA 
mind  ar.d  memory,  unlefi  the  c  ntrary  is  proved  :  And 
thrrcfore,  i(  -my  one  attempts  to  call  in  qocjHyn  or  over- 
throw the  Will,  on  account  cf  any  fuppofed  madiicfs,  or 
want  of  memory,  in  the  Tdiator,  he  mLit  prove  fuch  im- 
pediment to  have  exillcd  pre\ic  a3  to  the  date  of  ibe 
Will :  but  people  of  mean  undrrftar.ding  and  capaciiiest 
iieiiherol  the  wife  fort  nor  of  the  :oo!ilh,but  indi4er/tit 
betwixt  both,  cien  though  they  rather  incline  :o  the 
foolifh  fort,  are  not  hindered  from  making  their  U'tllt, 
1'he  Law  will  not  fcrutinize  into  the  depth  of  a  man's 
capacity,  particularly  after  his  death,  if  he  was  able  it* 
conduft  himleU  reafunAblv  in  the  common  courfe  of 
life ;  as  it  might  be  opcrning  a  wide  door  to  Tupport  prc- 
ten  lions  of  fraud  or  impofition  on  the  TclUtor.  Burn. 
Eicl  L.  And  if  a  perfon  of  a  found  mind  make  his  Will^ 
this  fhall  not  be  revoked  or  affc£tcd  by  his  fubfequenc 
inlirmity.  4.  Co.  61. 

One  overcome  with  drink  is  equally  Incapable  of  ufing 
his  rcafon,  during  his  drunkenneff,  as  a  madman:  ani 
therefore,  if  he  makes  hi«  Will  at  that  time,  it  is  vtrid. 
2  Ccmm.  c.  32. 

Perfoos  born  Deaf,  and  Dumt,  are  incapable  of 

making  a  Will,  as  they  wjnt  the  common  inlets  of  on- 
derflanding,  and  are  incapable  of  having  any  defire  of 
bequeathing  or  obtaining  any  l:ron  ledge  with  rcfped  to 
property,  or  the  difpofai  of  it,  and  arc  in  as  helplefs  anJ 
ignorant  a  fituation  as  idiots  thetnfclvcs  ;  and  even  thofe 
who  arc  only  deaf  and  dumb  by  nr.ture,  cannot  make 
any  Will,  unlefs  it  very  manifellly  appears,  by  (Irong^ 
and  convirtcing  p'-oofs,  thatfoch  perfons  underfland  what 
a  Will  mc.inj,  and  they  have  a  defire  to  make  a  Wi;i ; 
for  if  they  are  pc(li-ncd  of  fuch  undcrftanding,  and  de- 
fire, then  ihcy  may,  by  figns  asd  tokens,  declare  ihcif 
intention*   Bam.  Etc!.  L. 

A  BintJ  Pcrjitt  may  nuke  a  Nuncupative  Will,  by  de- 
claring his  intentions  before  afufiicieri  number  of  Wit- 
nefiVa ;  and  he  may  alio  make  a  Will  in  Wiiiing,  pro- 
vided the  Will  be  read  to  him  before  Witneffes,  and  ia 
their  prcfeoce  acknowledged  by  him  for  his  lall  Will ; 
but  if  4  WVuing  {ht>uld  be  delivered  to  a  blind  man,  and 
be,  not  hearing  the  fame  read,  acknowledged  the  fame 
for  his  Will,  this  would  not  be  fuiKcient ;  for  it  might 
happen,  thst  if  he  had  heard  the  fame  reid,  he  would 
not  have  acknowledged  it  for  his  Will.  The  bcft  way, 
therefore,  in  fuch  a  cafe,  is,  that  the  Will  be  read  over 
to  the  Tcftator,  and  approved  fay  him,  in  the  prcfence 
of  all  the  fubfcribing  Witncflcs :  and  although  the  Law 
of  EngianJ  docs  ttit  eJtprr'ily  require  this  regaUjion, 
in  refpcft  to  the  Will  of  Blind  Perfons,  yet  a  Court  of 
5  Juflice 
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JuAice  uil)  drniand  faiuladory  proof  of  feme  kind  that 
the  identical  Will  was  icad  orer  lo  him,  tiiough  it  was 
noi  in  ihc  prcltnce  of  the  WlinciTti ;  it  is  therefore 
good  policy  lu  let  all  the  lubfciibing  WitnelTcs  be  pie- 
leni  at  the  reading  over  iuch  a  U'lll ;  a  in  cafe  of  any 
difputc,  which  mk)-  be  more  likely  in  fuch  extraordinaiy 
circumltances.  they  uill  h>:  molt  capable  of  atfording 
complete  fatisfadiion  to  the  minds  of  a  Judge  and  jury. 
£«r,t.  £rcL  L. 

The  above  precautions  fcem  in  like  degree  requifite  in 
(he  cafe  of  a  p crlon  who  cannot  irad ;  ior  though  the 
Lit«'>  in  other  caks,  may  prcfunic  that  the  perfon  who 
cxccucei  a  Will  knoivi  and  approves  the  contents  of  it, 
yet  that  prefunipiion  wilt  ceafc  where,  through  defc£l  of 
education,  he  cinnot  read,  or  is  by  fickncls  incapaci- 
tated to  read  the  Will  at  that  time.  Burn.  E<(1,  L. 

3.  A  Marriiii  if'tman  it  rcflrained  and  prevented  from 
devifing  any  land  or  real  ellatc  whatfoever  ;  being  par- 
ticularly excepted  out  of  the  Jiat.  34  W  35  H.  8.  c.  5, 
enabling  other  perfons  to  difpolc  of  their  unds  and  te- 
nements by  Will ;  arid  it  is  a  general  rule,  that  flie  can- 
not make  any  Wi)l,  even  of  goods  or  perfonil  cflate, 
without  the  licence  or  confent  of  her  Hulband  ;  bcciufe 
by  the  Law,  as  foon  as  a  mm  and  woman  are  married* 
all  the  goodi  :ind  perfonil  cAate,  of  what  nature  foc\er, 
which  the  Wife  had  at  the  time  of  the  marriage,  or  may 
acquire  after,  belong  to  the  Hu(band»  by  force  of  the 
marriage;  nhich  empowers  him  to  make  fuch  part  of 
them  his  o^n  as  are  not  abfolutely  veiled  in  him  imme- 
diately by  the  marriage ;  and  therefore  it  would  be  an 
inconfUlency  in  the  Law  to  give  her  a  power  of  defeating 
that  rule,  by  bequeathing  thofe  goods  and  chattels  to 
another,  z  Ccwk.  ».  32,  Sec  title  Baren  at;d  Ftmt. 

If  a  W'oman  makes  a  WHII,  and  afterwards  marries, 
and  dies  during  the  life  of  her  Hulband,  yet  being  at  the 
time  of  her  death  incapable  by  Law  of  devifing,  be- 
caufc  her  Hufb:>nd  is  then  living,  the  Will  is  void  ;  for  it 
is  neceiUry.  in  oidcr  to  make  her  Will  of  force  in  Law, 
that  (he  itad  ability  to  make  a  Will ;  not  only  at  the 
time  of  making  thereof,  when  the  Will  received  its  be- 
ing, but  alfo  at  the  time  of  her  death,  at  which  time 
only  any  Wili  'an  receive  its  ftrength  and  ccnlirmatton. 
4  60  ;  2  /*.  ^'m.  624..  If  a  Wife  furvives  her  Huf- 
baod,  a  Will  made  during  the  marriagcis  not  gocd  ;  bc- 
caufc  lltC  i;,  during  foch  time,  by  Law  rcllraincd  from  { 
making  any  Wiii :  bjt  if  a  Will  is  made  during  the  mar-  1 
Tia5;e,  and  tlte  furvivrj  her  Ilufbind,  and  approves  and 
confirms  i  he  Will  after  his  death,  in  this  cafe  it  will  be  good, 
by  reafos  of  her  new  confent  or  new  declaration  of  her 
"Will ;  fcr  then  It  ij,as  it  were,  anew  Will.  See peji.\V .  i. 

If  a  Wom.-in  mokes  her  \V  ill,  and  afterwards  minies 
and  fufvit-cs  her  Hulband,  and  dies  a  Widow,  leaving 
fuch  Wil!  made  befoie  her  marriage  ;  it  has  been  held, 
that  the  Will  was  revived,  and  in  force.  PitnK-J.  Cuam. 
343.-" But  later  dctctmina:ions  fccm  to  have  fettled, 
tliat  though  (lie  was  able  in  Law  to  make  a  Wiil.  both  at 
the  time  of  the  execution  of  it  and  at  her  death,  yet  fuch 
Will  Oiitl  not  be  good  or  valid  in  Law,  without  a  re- 
pobhcation  ;  it  having  been  once  abfolutely  revoked  and 
entirely  made  void  by  the  marriage.  Sec  2  7*.  Rtp.  69^. 

Although  a  married  Woman  is,  generally  Ipeaking, 
£0  entirely  under  the  power  of  her  Hulband,  that  fhe 
cannot  make  what  in  propriety  of  fpeech  is  called  a 
V,MI,  yet  file  m>y,  Mitli  the  votifcni  cf  her  HuCband, 


make  what  is  termed  an  Appointment,  and  which,  fitM* 
a  Will,  does  not  take  effeO  till  her  death,  and  may  be 
altered  or  revoked  during  her  life  ;  and  the  ufual  way  in 
fuch  cafei  ik  for  the  intended  Hulband  to  enter  into  mar- 
riage articles,  or  a  bond,  before  marriage,  in  a  fuffi- 
cicnt  penalty  conditioned,  to  permit  his  Wife  to  make  3 
Will,  and  to  difpofe  of  money  or  legacies,  to  a  ccitain 
value,  and  to  pay  what  fhe  fhall  appoint,  not  exceeding 
fuch  value  ;  and  in  that  cafe,  if  atter  the  marriage,  and 
during  it,  (lie  makes  any  Writing,  purporting  to  be  her 
Will,  and  difpofei  of  Legacies  to  the  value  agreed  on, 
though  in  flriOnefs  of  Law  fhe  cannot  make  a  W^ill, 
without  her  Hulb^d's  pofitlve  afTent  to  the  fpeciEc  Will, 
but  only  fomcthing  like  a  Will,  yet  this  fhall  be  good  as 
an  Appointment,  and  the  Hufband  is  bound  by  hi:  bond^ 
agreement,  or  covenant,  to  allow  the  execution  of  it. 
7  Cimm.  c.  32.  And  this  Will,  or  Appointment,  ought 
to  be  proved  in  the  Spiritual  Court.  1  Burr.  .(31  :  Sto/t9 
V.  Ferjytb,  Doug.  707. 

To  the  above  general  rules  there  are  alfo  fome  few 
other  exceptions. 

The  Qiieen-Confort  is  exempted  from  thcfereflriflioni^ 
and  (he  may  difpofe  of  her  goods  and  perfonal  eilate  by 
Will,  without  the  confent  of  her  Lord.  Sec  title  ^tft. 

If  a  married  Woman  is  Executrix  to  fome  other  perw 
fon,  and  in  that  right  has  goods  and  chattels,  thefe  do 
not  become  the  property  of  the  Hufband  by  msrriaget 
becaufe  (he  has  them  not  for  her  own  ufe,  but  as  repre- 
fendog  the  perfon  of  another ;  and  therefore,  in  this 
cafe,  the  may,  for  the  continuation  of  the  exccutorfhip 
only,  and  for  no  other  purpofe,  make  an  Executor,  and 
confequently  a  Will,  without  the  confent  of  her  Huf- 
band ;  but  (he  cannot,  either  in  her  life-time,  or  by  her 
Will,  difpofe  of  the  goods  which  (he  is  thus  pofTeffed  of 
in  ri^ht  of  another,  any  orherwife  than  a&  by  Law  (he  i} 
required  to  do  as  Executrix.  Sec  title  Bttrstt  and  Ftme  V, 
If  a  married  Woman  has  any  ptn*money,  or  feparate 
mairtenance,  (he  may  difpofe  of  any  favings  made  by 
her  out  of  the  fame  by  Will,  wicbout  the  control  of  her 
Hufband.  Prt,  Cb.  44. 

Another  remarkable  exception  is  in  favour  of  a  mar- 
ricd  Woman,  nhofe  Hulb.\nd  is  banilhed  for  his  life  by 
of  Parli-iment ;  for  (he  may  make  a  Will,  and  a£t 
in  every  thing  as  if  (he  was  unmarried,  or  as  if  tho 
Hufband  was  dead.  2  /Vn.  1O4.  See  x\\\t  Baron  aad 
Ftne  Vf. 

Where  perfonal  property  is  given  to  a  married  "Wo- 
man for  her  fole  and  feparatc  ufe,  (he  may  difpofe  of  it  by 
Will  without  the  affcnt  of  her  Hufband.  3  Bro.  C.  B,  S. 

Where  lands  are  conveyed  to  Truflees,  a  married 
Woman  may  have  the  power  of  appointing  the  difpofi- 
tion  of  them  after  her  death,  which  Appointment  mull 
be  executed  like  the  Will  of  a  Feme  Sole,  and  will  be 
fubjeC)  to  the  fame  rules  of  conflruftion.  2  f^e/.  610: 
I  Bre.  C.  R.  99.— And  (though  the  contrary  has  been 
held)  it  has  been  determined  by  the  Houfe  of  Lords, 
that  the  Appointment  of  a  married  Woman  is  cff'e^uaJ 
againlt  the  Heir  at  Law;  though  it  depends  only  opoa 
an  agreement  of  her  Hufb.^nd  before  Marriage,  without 
any  conveyance  of  the  cAate  to  Trultecs.  Bro.  P.  C. 
vi.  156. 

4.  A  Will  will  be  fet  alidc  which  is  made  by  a  perfon 
in  confcquence  of  any  threats  made  ufe  of  to  him, 
whereby  he  is  induced,  through  fcai  of  any  ini.ury,  to 

nuke 
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tnzkc  fuch  a  Will  ai  be  would  not  otherwife  have  wifhed 
to  do;  and  as  10  this,  no  certain  rule  can  be  laid  down, 
hilt  it  is  left  to  the  difcrction  of  ihe  Court  to  deteimine 
upon  the  pirlicutar  circumllances  of  the  cafe»  whether  or 
cofdch  perfoni  could  be  Tuppofed  lo  have  a  free  Will  in 
the  difpofmg  of  chetrcllatei;  and  the  judge  will,  on  fuch 
an  uccafion,  not  only  conlider  the  quality  of  the  threats, 
but  alfo  the  perfons  ai  well  threatening  a  threatened  ; 
in  thr  perfun  threatening,  his  power  and  difpofnion  ;  and 
in  the  pcrlon  threatened,  the  fex.  age.  courage,  pulilla- 
nimity,  and  ttie  like,  Uut  if  after  making  the  Will, 
when  there  is  no  caufe  of  fear,  the  maker  of  it  rsitiics 
and  confirms  it,  it  will  be  good  in  Law.  Burn.  Eccl.  L. 

if  a  Man  makes  a  Will  in  bis  fickncfs.  at  the  over-im- 
portunity of  his  Wife,  contrary  10  his  own  wifhcs  and 
dctirc»,  and  merely  that  he  may  be  quiet,  this  is  a  Will 
made  by  reAiaint,  and  llial]  not  be  good.  Siy.  417. 

The  Ecclefiiiftical  Court  has  jurirdiAion  of  fraud  or 
deception  relating  to  a  Will  of  pcrfonat  cllate,  and  can 
examine  the  parties  by  allegation  concerning  fuch  fraud 
and  deceit ;  and  if  the  Will  wa*  falfely  read  to  the  Tef- 
tator,  then  it  is  not  his  Will ;  but  in  the  cafe  of  a  real 
cftate,  a  Will  cannot  be  fct  afide  even  by  a  Court  of 
Hqiiity,  for  fraud  or  impofitioD,  but  mull  be  tried  at  Law, 
on  the  qucflion,  whether  the  TeflatOr  did  or  did  not  in 
faA  dcvife  ;  the  fraud  or  impoAcion  in  this  cafe  being  1 
matter  proper  for  a  jury  to  inquire  into.  Bratijhy  v. 
Kerridgt^  £ro.  P.  C.   See  this  Dift.  title  fraui/. 

5.  A  Traitor  lawfully  convifled  of  High  Treafon,  by 
verdidt.  confcfTion,  outlawry,  or  otherwife  ;  bcfides  the 
lofs  of  Wii  life,  fhall  forfeit  to  the  King  all  his  goods  and 
chattels,  and  aU  fuch  lands  and  freehold  property  as  he 
fhall  have  at  the  time  of  bis  committing  fuch  treafoi), 
or  at  any  time  after ;  and  fo  confequenily  is  unable  to 
difpofe  of  any  thin^  by  Will :  and  Traitors  are  not  only 
deprived  of  the  privilege  of  making  any  kind  of  Lnll 
Will,  fiom  the  time  of  their  being  conviclcd  and  found 
guilty,  but  any  Will  made  befou',  doei,  by  reafun  of 
fuch  conviction,  become  void,  in  rcfpefl  both  of  goods 
and  lands  But  if  any  perfun  convidted  of  Treafon  ob- 
tain the  King's  Pardon,  he  ii  thereby  reltored  to  his 
former  eUate.  and  may  make  his  Will,  ai  if  be  had  not 
been  convided;  or  if  he  had  made  any  before  his  con- 
vision  and  condemnation,  fuca  Will,  by  rcafon  of  the 
I'ardon,  recovers  its  furmer  force  and  cffeS.  See  titles 
^'rtafen  ;  For/nture  ;  AtlatmUe. 

A  Felon,  lawfully  convicted,  cannot  make  any  Will,  or 
other  difpofnion  of  any  goods  or  lands,  bcc;iure  the  Law 
has  difpofed  (hereof  already ;  ail  his  goods  being  for- 
ieitcd  to  the  King,  who  \%  to  hold  his  freehold  eftatc  for 
a  year  and  a  diy  after  his  death,  when  it  is  forfeited  to 
the  chief  Lord  of  the  fee  ;  fo  itiat  it  cmnoi  be  in  the 
power  of  the  Felon  to  dcvife  it.  but  in  tiiiscafe  alfo,  n 
pardon  rcllores  him  to  his  former  ellaie  and  capacity  of 
making  a  Will,  Sec  titles  Fcrftiture  ;  Aitaindtr. 

The  Will  of  a  Ft!o  dr  ft  is  void,  both  as  to  the  Ap- 
pointment of  an  lixccutor,  and  alfo  with  rcfpcft  to  any 
Legacy  or  Bequcfl  of  goods,  for  they  arc  fc^fcited  by 
the  very  aft  and  manner  of  his  death  ;  but  anv  Dc'vifc  of 
Land  made  by  him  is  good,  ai  ihac  is  not  fubjcCtcd  to  any 
Forfeiture.  Sec  titles  Hemicidt ;  Fdrfttture. 

An  Outlaw  is  not  only  out  of  the  King's  protec- 
tion and  out  ot  the  aid  of  the  Law,  but  ^Ifo  all  hit 


good!>  and  chattels  are  forfeited  to  the  King,  by  meany 
of  the  Outlawry,  although  it  fhould  only  be  for  Debt, 
and  even  though  the  adtion  in  which  he  is  outlawed  is  not 
juft,  neverthelels  his  goods  and  chattels  are  forfeited, 
by  reafon  of  his  contempt  in  not  appearing  ;  and  there- 
fore he  that  is  outlawed  cannot  make  hii  Will  of  his 
goods  fo  forfeited.  But  a  man  outlawed  for  Debt,  or  in 
any  other  perfonal  action,  may,  in  fome  cafci,  make 
Executors ;  for  he  may  have  Debts  upon  Contraft.  which 
are  not  forfeited  to  the  King,  and  thofe  Eaecutcrs  may 
have  a  Writ  of  Error  to  rcverfe  his  Outlawry.  Burn, 
liccl.  L.  Sec  title  Quilaiun, 

Jt  is  the  better  opinion,  that  an  Excommuoicated  Per- 
fon  may  make  a  Will ;  though  fome  difputcs  have  here- 
loforc  arifcn  as  to  the  cftcti  of  what  is  called  the  greater 
and  lelTcr  Excommunication ;  but  thefe  nicccies  are  neail/ 
put  an  end  to,  by  the  unufuatnefs  of  the  cafe  ever  hap- 
pening at  this  time.  Bum.  Ecd.  L. 

With  refpefl,  however,  to  the  Wills  of  Traitors,  Fe- 
lons, Outlaws,  Uc.  though  they  are  void  as  far  as  con- 
cerns the  King,  or  the  Lord  who  is  entitled  to  the  for- 
feiture of  their  lands  or  goods,  yet  the  Will  is  cf  force 
ag.iinfl  the  Tcllaior  and  hii  rcprefcntativcj,  and  all  other 
perl'ons  whaifaever ;  fo  that  if  the  King  or  the  Lord  par- 
dons the  Forfeiture,  the  Will  is  fufTered  to  take  cfi'eft. 

Formerly  Papills  were  under  fcveral  difabilitiei,  both 
as  to  the  purchafing  Lands  and  taking  them  by  Defcent  or 
Devifc  ;  but  thofe  are  now  done  away,  and  Pjpilb  rcn- 
dered  capable  of  purch-nfing  and  deviftng  Lands,  and 
having  them  by  Defcent,  Purchafe,  and  Devifc.  on  taking 
the  oath  prefcribrd  to  them  by  the  Ad  of  ihcii}th  Gto,  3. 
(.  60.  See  title  Fapijfs. 

III.  I.  Anciektlt  there  uereindiffercnt  partsof 
the  kingdom,  and  particularly  in  IVaUi,  nnd  in  the  pro- 
vince  of  York,  and  in  Lon.ioit,  fcveral  Cutloms,  the  re- 
mains of  the  old  Common  Law,  which  prevented  per- 
fons from  difpofmg  of  more  thin  the  one-third  p*ri  of 
their  Gcodi  and  P ti final  Preptrty.  And  this  reflrainc 
continued  till  very  nrodern  times,  when,  in  order  to  fa- 
vour the  power  of  bequeathing,  and  to  reduce  the  whole- 
kingdom  to  the  fame  ilandard,  three  A£h  of  Parliamcnr 
have  been  provided;  (one,y?/i/.  4^5  hi.  c.  2.  ex- 

plaineJ  by  J?ar,  2  15"  3  Atntr,  c-  ^,  for  the  province  of 
tori  :  another,  Jjuf.  7  Jj'  8  //'///.  ^.  e.  38,  for  U'at<:t^ 
and  a  third,  Jim.  11  G10.  \.  e.  |K.  ^  17,  for  I.oniicn-;) 
whcreSy  all  perfons  within  thtifc  Dillri^ts,  and  liable  to- 
thole  Cutloms,  nro  enabled  to  difp<"fc  of  .nil  rhcir  money 
nnd  other  perfonal  elUtc  by  Will,  and  the  claims  of  the 
Widows,  Children,  and  other  rclaiiuns.  to  the  contrary, 
under  pretence  of  the  Cultom,  ^re  totally  birred.  Thus 
is  the  old  Common  Law,  rcrtraining  Devifc),  .ind  the 
Cufloms  in  thofe  places,  which  were  the  relics  of  it,  en- 
tirety abolilhed  throughout  all  the  kingdom  ot  F.ngUndi 
and  a  man  may  give  the  whole  of  his  chattels  by  Will, 
as  freely  as  he  formerly  couM  his  third  part ;  in  dilpoling 
of  which,  he  was  bound,  l>y  the  cullom  of  many  places, 
to  remember  his  Lord  and  the  Church,  by  leaving  them 
hi)  two  bed  chattels ;  a:id  alicrwards  He  wat  Ictt  at  his 
own  liberty  to  b-*queaih  the  remainder  as  he  pisafed. 
2  Comm.  32.  Tncfe  Cultoms,  however,  as  far  as  ihey 
refpe6t  the  uiltribuiion  of  an  Intcflate's  cttate.  Hill  remain 
in  force.  See  title  ExtcutTr  V-  9. 
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It  fceiiis  fufticiently  clear,  chit,  before  ihc  CooqucIV, 
LumM  v.c\e  dsvifible  by  Will.  U'rigb:  of  Ttuurei  172. 
Buta  upon  tliv  inuodufticin  of  the  Military  i'cnurc»,  thti 
reltrainc  of  devtfing  Lands  naiurJly  ioqU  placr ,  as  a 
branch  of  the  tVodit  DoCUir.c  of  Non-;ilicnatiuD  with- 
out the  confcnt  of  (h>:  Lord.  Sc«  title  Ttnurti.  Add 
lomc  h«vc  quc(\ior.ciJ»  whether  tnii  rcftrajnc  was  not 
founded  upon  trutrr  principles  of  Pulicy,  th.in  the  power 
of  wantonly  difmbcriting  the  Heir  by  Will,  snd  tranf 
ferrtng  the  cllatc,  tliroagi*  the  dotage  or  cnprice  of  tlie 
AncctTor,  from  itiofe  ut  kU  Blood  to  utter  Slrangcr». 
Sec  1  Carr.m.  c  25. 

However  thik  be,  uc  Hnd  that,  by  the  Common  Law 
of  £a*U*iJ  fiiice  the  Conqucd,  no  clUte,  grcaicr  than 
for  term  of  year.s  could  be  diipoCed  of  by  TelUmcnt ; 
except  or>ly  in  Kiat,  ar>d  iit  fome  ancient  burghs,  and  a 
few  particular  NJancrs,  where  tbcir  Saxca  immunitio  by 
fpeci.1l  indulgence  rubiiUed.  2  InjL  7:  Lift.  ^  167: 
I  Injf.  111.  /^:'>c  thnu^b  tlic  fecdal  rcllraint  on  ^lien. 
ations  by  Deed  vanifticd  very  early,  yet  this  od  Willi 
coniinded  for  fomc  centuries  after  ;  from  an  apprehcn- 
Jlon  of  infirmity  and  impofition  on  the  Teltator  in  ex- 
trtmu,  which  made  fuch  Dcvifts  fui'picious.  Ucfideit,  in 
Devifcs  there  was  wanting  that  genrral  notoriety,  and 
public  dclignacion  ol  the  SuccclTor,  whicli  in  Delcents  i» 
apparent  to  the  nei^libourhood;  and  which  the  limpliciiy 
of  the  Common  Law  always  required  in  every  transfer 
and  new  acquifition  of  property.  2  Comm.  t.  25. 

But  wlien  KcclclialVtcal  Ingenuity  had  invented  the 
DoilfinC  of  Ulcs,  as  a  thing  dilUn^  from  the  Land, 
Ufes  began  to.be  devifed  very  frequently,  and  the  Dc- 
vilee  of  the  Ui'e  cculd  in  Chancery  compel  its  execution. 
For  it  ha&  been  obfcrved,  that,  as  the  P:,^ijh  Clergy  then 
generally  fate  in  the  Court  of  Chancery,  they  conlidercd 
that  men  are  moft  liberal  when  they  can  enjoy  their  pof- 
fefCons  no'Ion^er:  and  therefore  at  ihcir  death  would 
choofc  to  difpolc  of  them  to  thole,  who,  according  to  the 
faperlUtion  of  the  time*,  could  intercede  for  their  happi- 
nefs  in  another  world.  But,  when  the  Statute  ot  Ufes 
had  annexed  the  PoiTelTion  to  the  Ufc,  thcl'e  Ure*.  being 
now  the  very  Land  itlelf,  became  no  knger  devifable.  See 
title  Vja.  This  might  have  occalioncd  a  great  rcvolu- 
Ntion  in  the  Law  ol  Devifcs,  had  not  the  Statute  of  Wills 
been  made,  about  five  years  after, 32  c  1, 
explained  hyjJut.  n,^  55  Hen.  8.  ^.  5  ;  which  enacted, 
that  all  petions  bring  leticd  in  Kec-fiinple  (except  Feme* 
coverts.  Infants,  Idiots,  and  perfonsof  nonfane  memory) 
might  by  Will  ard  TclUment  in  Writing  devife  to  any 
other  pcrfon.  except  to  Bodies  Corporate,  two-thirds  of 
their  Lands,  Tenements,  and  Hcrediiamcnis,  held  in  Chi- 
valry, and  the  whole  of  thofe  held  in  Socage;  which 
BOW,  through  the  alteration  of  Tenures  by  the  Statute  of 
Cif/tr,'ti  theSecond,amount3tothe  -ho'eof  their  Landed 
Property,  except  their  Copyhold  Tenements;  and  thefe 
latter  p.irs,  as  we  havefccn.  rather  by  Surrcitder  than  by 
Will :  and  in  the  latter  cale>  rather  a^  Pctfonal  than  Real 
property.  2  Comm.  c.  23. 

Corporations  were  excepted  in  ihcfc  Aalutes,  to  pre- 
vent the  extenfioo  of  Gifts  in  Mortmain;  but  now,  by 
conllruflion  of  the  43  Elix  c.  4,  it  is  held,  that  a 
Devife  10  a  Corporation  for  a  Charitable  Ufe  is  vilid, 
as  operating  in  the  nature  of  an  Appointment,  rather  than 
of  a  Bcquell.  Sec  lilies  Mormain  j  Charitailt  ija. 


•   With  rcgafd  to  Devifcs  in  general,  experieoce  Toon 
Ihe«ed  how  difficult  and  hazardous  a  thing  it  is,  even  in 
matters  of  public  utility,  to  depart  from  the  Rules  of  the 
Common  L.tv  ;  wV.ichare  fo  nicely  confiruiied  arvd  fo  arti- 
ficial! -   ether,  that  the  lead  b.-eich  in  any  or.e 
of  t-  -  '  '  i  iime  the  texture  of  llic  svholr.  In- 
,  numi.-.  ■    .  —   j'.d  prejcrics  were  quickly  intfikiucrd 
I  fiy  thii.pMtliac-.er.ury  method  of  inheritance  :  Forfolcr.ie 
tvaa  the  cofflruction  made  upon  this  AA  bv  the  Courts  of 
Law,  tlui  bare  Notes  ir.  the  U.r  ;t 
perfon  were  allowed  to  be  good  '■ 
To  remedy  which  the  Staioie  or  .  . 
z^Car.  2.     3,  aireauy  fo  fully  lUteti,  wi<  1  Jiud  .  .\r.4 
to  remedy  the  further  inconvenieaccx.  as  tuWitorlUs,  the 
I  Jiat.  25  iitc.  2,  f.6,  {lee  ante  I.  5,)  was  foucd  aece^arv. 
1     Ouc  inconvenience  more  was  at  len£;tb  fcuad  to  at- 
i  tend  this  method  of  Conveyance  by  Dcvtlc;  in  thit  Cre. 
I  ditors  by  Bond  and  oioer  Specialties,  wbicii  afTcded  die 
//.ur.  provided  be  had  AiTels  by  Delcent,  were  row  de- 
frauded of  their  Srcuri:tes,  noc  hating  tr.v  tame  remedy 
againflthe  Devifec  of  their  Debtor.   To  obviate  w  hich, 
tbe/j:  3  ir"  4      is"  A/.  »  .  I4,  provided,  th.it  all  Willi 
and  TertamentJ,  Limitstions,  Dilpciiiior- .  t- 
;  mcni^,  ofreal  Llhtts  hy  Tenanisio  I  c-r 

ing  power  to  dilpotc  by  W  ill,  lhall  ^as 
'  diturs  only)  be  deemed  to  be  Iraudulcnt  and  votd  ;  And 
I  that  I'uch  Creditcri  may  matncain  tiieir  adions  jointly, 
I  a^ainlt  boiti  the  Heir  and  Devil'ee.  A  Devife  to  raifc  a 
I  portion  for  younger  Children,  according  to  an  agicemem 
j  before  roairiage,  and  aDcvifc  lor  payment  of  Debts,  arc 
exceptions  in  the  Ilatuic,  ^  4.  But  it  has  been  held,  that 
the  payment  of  the  Debt  mull  be  provided  for  cficAually, 
I  in  order  to  bring  it  within  the  exception.  1  Sro.  C  H.iin 
j  2  Jlro.  C.^.614. 

2.  M&rf  immejiatelj  at  ta  wirat  Things  eri  dcvi/ahU.— 
In  general  it  may  be  ilated,  that  every  thing  io  which  a 
,  man  has  the  abfolute  property  may  now  be  devitcd  by 
his  Will ;  difpute;  .it  prcfent  arifing  moltly  on  the  words 
of  the  Will,  and  nnt  on  the  capacity  to  bequeath.  Thu*, 
Rents,  Tithes,  Manors,  Francttifes,  and  Annuities,  may 
be  devifed;  by  virtue  of  the  words  Landi,  Tenements, 
I  and  Hereditaments,  in  the  Statutes  of  Wills.    So  may 
Revcrfions  and  veiled  Remainders  expectant  afier  an 
;  Ellate-Tait ;  and  Trull-LlUtej  by  the  Cfjiui  qut-Tra/i. 
I  See  PitutU  cn  Devijes. 

Eflates  fur  autre  uit  are  devifable,  by j}at,  29  Car.  2, 
c.  3.  S  A  ^^'<1I  attcfled  by  three  Witnefiiu.  See 

Qttufani  \  Lift  Ejlate, 
If  any  one  hits  money  owing  to  him  on  Mortgage,  he 
may  dcvite  this  money  to  be  paid  when  it  becomes  due. 
Hiirm.  £cJ,  L.  See  i  It/fi.  209;  and  this  DicL  title- 
M«rtga£t. 

The  right  of  prefcnting  to  the  next  Avoidance,  or 
the  Inheritance  of  an  Advowfon,  of  a  Benefice,  may  be 
devifed;  lb  alfo  a  Donative  m^y  be  deviled.  AuW/ an 
DfVt/tt.  And  a  Devife  of  the  next  Tmu,  or  Prdcnt- 
ation,  carries  the  next  Turn  of  prcfentmg  ::bri>lD:rly  to 
the  Devifcc,  anJ  not  merely  the  right  nf  glutting  htmfclf 
prefented.  i  &>'a(i  Rtp.  1240.  And  fuch  Devife  may 
be  made  by  an  I'.v.tmbent  or  Patfon  of  any  Church,  to 
whom  the  Irhcriiancc  of  the  .^dvowfon  of  that  Church 
belongs,  though  he  is  the  Incumbent  or  Parfon  of  the 
Church  when  be  diei ;  for  ihough  the  Will  has  no  tffUX 

but 
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hat  hy  the  dcaih  of  the  Teftator,  yet  ii  has  a  beginning 
iu  his  lifi'-limc  ;  and  the  diloclition  niiii  bequell  tvill  be 
good  alio,  if  he  appoints  by  his  Will  who  Qiall  be  pre- 
feiited  to  the  Church  by  his  Execuiors,  or  that  one  Ex- 
ecutor (hail  prt'leni  iht  other,  or  that  his  Kxecutors  fliall 
grant  the  Advowfon  to  any  parlituhr  pcti'on.  Tiiis  cafe 
being  diltioguiihed  and  excepted  from  tlie  general  rule  | 
as  to  Advoix iDits,  which  arc  by  Law  forbidden  10  be 
dirpotcd  of  wiii'e  there  is  no  liicurabent.  and  the  Church 
is  cmpiy,  in  order  to  reftrain  the  piaflicc  of  Simony. 
3  Bufj).  36,  4  J  :  I  Rcii  Rfp.  210  :  Cia.  Jac  371  ;  1  Jtk. 
619.   bee  Dy.  .t$6  ;  and  this  Di^l.  title  Simony. 

If  a  man  has  agreed  to  purch:ire  an  clUir^  ,ind  the 
Duyer  and  Seller  enter  into  articles  for  tti*.-  purchafe, 
and  the  Buyer  dies,  having  by  his  Will  deviled  the 
land  fo  agreed  to  be  purchafed,  before  any  deed  to  con- 
vey the  lame  is  made  to  him;  the  lar.d  will,  in  Equity, 
pafs  to  the  Devil'cc  ;  the  Sirtler  only  ftanding  as  TruUee 
tor  him,  and  whom  he  fliould  appoint,  til!  a  regular 
conveyance  be  executed,  i  C.  C.  39  :  a  /V/j.  679  : 
I  jiti.  573. 

A  Leale  for  any  number  of  yecrs,  determinable  upon  a 
l-ife  or  Lives,  or  a  Leai'e  for  500  or  1000  years,  or  any 
ether  term  abfoluce.  niav  be  given  and  difpofed  of  by 
WilU  as  Ferfonal  Eftate.'   Bum.  EccL  I. 

Some  of  our  old  Writers  on  the  Law  of  Wills  have 
very  ca(i;fully  ftatcd,  that  if  a  pcrfcn  devifcs  10  another 
a  Horlc  or  a  yoke  of  0."cen,  the  Legacy  is  good,  though 
the  Tcllator  may  have  no  Horfe  or  Ox  of  his  own, 
cither  at  the  time  of  his  death  or  making  his  Will  ;  and 
thatin  thefc  kind  of  Legacies  the  rule  is,  that  if  thcwoids 
of  the  Devll'c  are  directed  to  the  perfon  to  whom  ths  Le- 
gacy is  given,  as,  I  will  ihac  B.  (hall  have  a 
-Horfe;"  the  choice  of  the  Horfe  belongs  to  the  Le- 
gatee; but  if  the  words  are  directed  to  the  Hxecutor, 
as,  *«  I  will  that  my  Executor  give  to  jJ.  B.  a  Hnrtc ;" 
the  choice  belongs  to  the  Executor  :  And  they  add,  that 
both  parties  ihould  be  reafonible  in  their  choice,  that 
the  Legatee  may  not  ehoofc  a  Horfe  of  too  great  value, 
or  the  Executor  one  of  too  little.  Sit'if:^. :  B^irn.  Eccl.  L. 

■\.  IFoneof  two  Joint- tenants,  during  his  life-time, 
devife  his  fharc  in  the  land,  and  die,  this  Devite  will  not 
be  good;  and  the  perfon  to  whom  the  Joint-tenjnt  has 
devifed  his  (hare,  takes  nothing,  be caufe  the  Devife  does 
not  take  eWcSt  till  after  the  death  of  the  Joint  tenant, 
and  then  the  furvlvor  takes  the  whole  land  by  a  prior 
title,  that  is  to  f;iy,  the  Deed  of  Purchafe.  Bur>L.  Bcc/.  L. 
And  although  the  Joint-tenanc/  is  fevered  bffore  the 
Tertator's  death,  yet  if  the  Will  be  made  before  the  fe- 
verance,  it  will  have  no  cfFeft ;  unlefs  there  is  a  Republic- 
ation of  the  Will  after  the  partition.  ^Burr.  1497. 

By  _fiar.  zo  H.  3.  c.  2,  Widows  may  bequeath  the 
Crop  of  their  Ground,  as  well  of  their  Dowers  as  of  their 
other  Lands  and  Tenements  :  And  by  ftc.:.  28  //.  8. 
c.  II,  if  the  Incumbent  of  a  Living,  before  his  death, 
has  caufed  any  of  his  Glebe  Lands  to  be  manured  and 
fown  at  his  own  cxpencc,  with  any  Corn  or  Grain,  he  may 
by  his  Will  devife  fuch  Corn,  nod  all  the  profit  of  it, 
growing  on  the  Glebe  Land  fo  manured  and  fown. — 
So  if  a  man  is  poflelled  of  Land  for  the  term  of  his  life 
only,  and  the  Land  after  his  death  defcends  to  his  Heir, 
yet' he  may  devife  the  Corn  growing  on  the  land  at  the 
time  of  his  death,  away  from  the  Heir,  to  fome  other 
perloD  5  aUhoogfci  he  ha«  it  not  in  his  power  to  devife 


the  Land  whereon  it  grows.  Burn.  Eal,  L. —  So  where 
a  mr.n  has  Lands  in  right  of  his  Wile,  or  is  Tenant  by 
the  CuiieTy  of  Lands,  and  fows  them  with  Corn,  he 
may  devife  the  Corn  growing  on  the  lands  at  his  dsaih  : 
And  if  the  Hofband,  or  Tenant  by  the  Curtefy,  lets  the 
lands  10  another,  who  fows  the  ground,  and  afterwards 
the  Wife,  or  the  Te  nant  by  Curtefy,  dies,  the  Com  not 
being  ripe  ;  yet,  in  this  cafe,  the  perfon  to  whom  the 
lands  were  let  is  entitled  to  the  Corn,  And  may  devife 
it,  notwithnandiiig  his  clUte  and  intcreB  in  the  land  ie> 
dcicrmiijcd.  See  mie  EmbUmeHis. 

Bui  Trees,  and  other  things  fixed  to  the  Freehold, 
or  Htir-lecm:,  which  by  cuJlom  go  to  the  f  lelr  with  the 
Houl'e,  are  not  devifabte  but  by  him  who  has  the  Fee- 
limpte.  4  Cc.  64  :  i  Injf.  185.  See  title  Hfit. 

An  fcxccutoror  Adminiftrattjr  cannot  devil'c  thcfegooda 
which  he  has  as  Executor  or  Adminiltrator,  and  which 
belong  to  the  perlon  to  whom  he  is  Executor  or  Admi- 
nillrator;  but  the  fame  mull  be  apphed  in  payment  of 
that  perfon's  debts,  and  dillributcd  In  a  due  courfe  of 
Law  :  the  Executor  or  Adminirtrrtior  having  thefe 
goods  only  for  fuch  particular  purpofes,  and  not  to  their' 
own  abfolutc  u(e.  Nor  can  a  iiulband  devife  anyeffc^is 
which  his  Wife  has  as  Kxecuirix,  for  the  like  reafon. 
Burn.  Ecil.  L.  Sec  titles  Executor  \  Barctt  wui  Feme. 

Although  the  I'erfona!  Eftate  of  the  Wife  becomes  the 
propcriy  of  the  Hufband  immediately  on  mrtrriage,  as 
he  i>  thereby  enabled  to  make  alt  debts  due  to  her,  and 
bonds  for  money  given  her  bcfcre  marriage,  liis  own  ; 
yet  unlcfs  he  n-covers  fuch  debts  during  the  marriage, 
and  renews  the  bonds,  and  takes  them  in  his  own  name,, 
he  hjs  not  fuch  an  ablblute  intereft  iu  tl-.em  as  to  be 
able  to  devife  them  by  his  Will ;  but  they  wtll,  after  his- 
death,  again  bfcomc  the  property  of  the  Wife,  j  loji, 
351.  Gut  if  a  Woman's  fortune,  or  any  part  of  it,  coo- 
iilfrd  in  Bonds  given  her  before  maniage,  and  the  Huf- 
band  on  the  marriage  makes  a  fcttlement  on  her  in  con- 
lideration  of  fuch  fortune,  notwithflanding  the  Bonds  are 
not  renewed  during  the  marriage,  yet  the  Hufband  will 
be  entitled  10  ihcm,  being  In  this  cafe  confidercd  as  a 
purchafer  for  a  valuable  confidcration  ;  and  he  may  de* 
vife  them,  or  they  (hall  go  to  his  Executor,  even  though 
thcW^ife  (houtd  furvivc  him*  'Talh,  108.  Sec  title 5ara«. 
ami  Fithe. 

Jt  has  been  already  noticed,  that  one  cannct  devife 
lands  which  he  iliall  acquire  after  making  his  Will;  the 
Will  only.operating  00  fuch  lands  as  he  is  pofTeflcd  of  at 
the  time  of  publtftiing  it.  And  though  a  man  does,  by 
exprefs  words  in  his  Will,  give  to  another  ?JI  the  lands 
which  he  lhall  have  at  the  time  of  his  death,  yet  this 
Devife  will  be  good  only  as  to  fuch  lands  as  he  had  at  the 
time  of  making  the  Will ;  and  any  lands  purchafed 
afterwards  will  not  pafs  by  it,  but  go  the  Heir  at  Law^ 
unlefs  the  Will  is  rcpubllfhcd.   Sec  fo/i.  IV.  i. 

Hut  where  a  man  is  entitled  to  an  Ettate  In  Reverfion» 
expetTiant  on  the  determination  of  anotticr  perfon's  life, 
who  holds  the  lands  for  his  Life  or  in  Tail,  he  may  by 
his  Will  difpofe  of  this ;  and  if  the  Tenant  in  Tail  or 
for  Life  dies  during  the  life-time  of  the  Tetlator,  fuch 
lands,  which  will  then  come  to  his  pofTcnion,  will  pafs 
without  any  Republication  of  his  Will .;  the  Kcverfion  at 
the  time  of  making  the  Devife  being  a  certain  prcfcnt 
intcrelT,  thoui^h  it  was  to  take  place  in  future.  10 Hep, 
73(«).  See>«y?.  IV..  1. 

IV.  I.  Tree 
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tV.  I.  Thc  Republication  op  Wills  has  al- 
r*-jdy  been  aJlodcd  10.  A  Will  aa  to  ihc  dirpofition  of 
Land,  and  in  feme  ciher  circumftancc^,  takes  cff^cX,  or 
hindered  from  doing  fu,  according  to  m  date;  ic  ii  there- 
lore  necefTary,  on  certain  occnlions,  ko  renew  it,  as  it  were; 
or  in  fait  to  make  a  new  Will.  And  if  the  Teftator  is  ex- 
pdlly  of  the  Umc  mind, as  to  thc  method  of  ihcdii'pofal  of 
his  property,  snd  circumllanccs  only  require  that  thc  Will 
fliould  bear  date  at  any  particular  time,  ic  will  be  fuffi 
cient  for  htm  to  call  in  three  proper  Witnefles,  and  be- 
lore  them  declare  the  (ignature  to  be  his  Hand-writing, 
and  tiic  the  fame  forms  as  in  the  original  execution. 
And  the  three  Witntflcs  muft  fjgn  their  names  10  luch 
new  Will  or  Republication,  mentioning  the  da:e  thereof. 

A  nciv  Publication  of  a  Will  is  in  truths  as  has  been 
already  laid,  nuking  it  a  mw  Will  ;  I'o  that  afctrr  fuch 
Publicition  it  has  the  force  and  operation  of  a  Will  jufl 
made  at  the  time  of  fuch  Publication.  Therefore,  il  a 
man  by  hisWil!  dcviffs '*  all  hts  Landi,"  and  after  m*k- 
in-^  the  Wilt  purch:tf»  other  lands,  and  then  new  pub- 
Jilhci  his  Will,  this  ni-w  Publication  has  made  it  a  new 
Will,  and  confequently  by  ihe  Devife  of  all  his  Lands  the 
uewly-purchaied  lands  ftialt  pa!'; )  for  there  is  no  nccrf- 
fity  to  make  any  alteration  in  this  cafe  m  the  Will,  the 
wcrds  being  (ufijciont,  upon  thc  new  Publication,  to  con- 
vey all  the  lands  he  had  at  the  t>me  of  fuch  Publicanon. 
So  if  a  man  by  hi'-  Will  Jevifes  all  his  Lands  to  certain 
ufcs.and  afterwards  purchafcs  Copyhold  Lands,  and  fur- 
jendcrs  them  to  the  ufcs  fiedareti,  or  to  k  (kclarcd,  (or 
to  thc  ufes  i/<v/i7»f</ only,)  by  his  Ia!l  Will;  this  has  the 
cffirft  of  a  Kepublication  of  his  Will,  as  to  fuch  after- 
ptirchaled  Copyhold  Lands,  and  they  fliall  pal's  thereby. 
Cofiufi.  150.— Or  if  the  Teftator,  after  n:aking  fuch  a 
DcvilV,  purchafes  Freehold  Lands,  and  then  makes  a  Co- 
Juil,  duly  executed  to  pafs  real  cllatc,  though  no  notice 
is  taken  of  the  after-pu:chafed  lands;  yeut  the  Codicil 
annexed  to  or  confirms  the  Will,  or  (a^  i:  fcems)  has  a 
reference  to  it,  this  amounts  to  a  Republication  of  the 
Will,  and  the  aftcr-puichafed  lands  will  pafs  under  thc 
general  Devifc.  C<rMp,  15S:  Cam.  31(3:  Mherlyw.  Va- 
ttim,  3  Bra.  P.  C.  See  P&v:tU  Devifis ;  ar;d  firaJf  v. 
CtiLiii,  Dukg.  4c  ;  where  it  feems  that  ruchjRepubticacion 
may  be  cft'edcd  by  any  hiflrumaU  (fufficiently  executed) 
referring  to  the  Wi!l. 

This  rule,  as  to  thc  new  Publication  of  a  Will,  fhould 
be  underflood  with  the  following  reflriflion,  i/ix.  that  thc 
words  of  the  Will  at  thc  time  of  thc  new  i'ublication  are 
fuch  as  are  proper  to  convey  the  lands,  and  alfo  fuBi- 
ciently  to  denote  thc  perl'on  to  whom  they  are  dcvifed  ; 
for  if  there  is  any  change  with  refpctl  to  the  ptrfon  who 
is  to  take  ihc  lands  by  me  Will  between  the  time  of  the 
firti  making  thc  Will  and  the  new  Publication  of  it,  in 
fuch  cafe  the  new  Publication  will  not  alter  thc  intention 
of  the  Will  as  originally  made,  nor  change  the  import  of 
tIic  words  made  ule  of;  fo  as  to  make  the  perfons  named 
ia  ihc  Will  take  in  a  diSrrent  manner  than  was  intended  ' 
at  thc  limr  of  fuch  original  making  thc  fame.    If  there-  ^ 
tore  I  deviic  land  to  A.  and  his  Heirs,  and  A.  dies  in  my  \ 
life-time,  yet  a  new  Publication  after  thc  death  of  A.  will 
not  make  his  Heir  take  by  thc  Will ;  for  though  the  ori- 
ginal  Devife  was  to  A.  and  his  Heirs,  and  from  thence  it  ' 
appears  to  be  my  intention  that  his  Heirs  fhould  have  the  | 
taod  ;  y£t  becaufe  the  Heirs  were  named  in  the  Will  to  ' 
Gtke  by  JDel'ccot,     Heirs  only,  and  not  as  ihe  pcrfons  j 
1 1  ' 


defigncd  to  take  the  land  immedtately,  the  Devlfe  to 
them  was  rendered  void  by  thc  death  of  A.  in  my  life- 
time, and  the  new  Publication  of  the  Will  could 
make  it  good  ;  thc  Publication  making  no  alteration  in 
thc  words  of  thc  Will,  and  having  nw  other  effcft  than 
this,  that  if  thc  v.ords  in  the  Will  arc  p::iper  10  convey 
and  defcribe  the  pcrfon  to  take,  and  thc  l*nd  or  thing  to 
be  taken,  ic  makes  that  Will,  though  of  never  lb  long  a 
date,  to  be  as  pcrfcfily  new  as  if  but  then  made,  to-weil 
on  Divijis. 

Such  Republication  being  duly  raade  will  fupply  a  de- 
fc£l  for  want  of  capacity  in  thc  Peftator  to  make  a  Will, 
as  well  as  any  inability  frr  want  of  a  fubjidl  matter 
whereon  thc  Will  may  aiinch.  And  therefore  if  one 
having,  under  age,  made  a  Will  of  Land,  duly  e.ecutcti 
accorditig  to  the  ftniute,  which  is  void  by  reafon  of  his 
inUncy,  rc-executc  it  after  he  come  of  age,  with  the 
circumitanccs  required  by  thc  flatuie,  this  will  reodi:r 
fuch  Will  valid.  1  $iJ.  162  :  1  Kcb.  589. 

New  Publication  of  a  Will  is  always  favoured  in 
Fquity  ;  and  wi:h  refpcfl  to  Pcrfonal  Eflatc,  very  flendcr 
evidence  will  ftrrc  ;  thouyh  it  is  not  fafc  to  trull  ro  it. 
As  if  a  man  fays.  "  My  Will  in  the  hands  of  Robert  Ihall 
Oand  this  will  amount  to  a  good  Repubiicaiirn.  But 
wc  have  fecn  that  ia  the  cafe  of  real  ellate,  the  Republi- 
I  cation  muft  be  as  formul  as  tiie  originul  execution. 

2.  RtvoCATiON  Of  A  Wt  LL  may  arifc from  variou* 
caul'es  btith  in  Faft  and  Law;  and  is  either  expref;  or  im- 
plied, txprefs,  as  tf  the  Tcilator  abfolutely  cancels  the 
Will,  by  tearing  off  the  fcal  and  the  fignature  ;  or  if  he 
dcilroys  or  burns  the  uhole  Will,  or  exprefsly  declares 
his  mind  that  his  Will  (hould  be  revoked.  Revocations 
arc  implied  where  thc  lUte  or  condition  of  the  pcrfon 
dcvifing,  or  of  the  eftate  or  thing  deviled,  is  altered, 
after  making  the  Will.  The  coniequcnccs  of  a  Revo- 
cation of  a  Will,  which  may  frequently  take  place  with- 
out thc  knowledge,  or  even  again:l  the  confent,  cf  an  un- 
informed Tcilator,  it  is  rcccfljry  to  llnie  thc  priDci|jlcs 
of  thc  Law  on  this  fubicfl  fomcthing  at  length. 

By  thc  Statute  of  Fr.Tud«,  fiat.  29  Car.  2.  c.  3,  no 
Dcvifc  of  Land  in  Waning  lhall  be  revocable,  otherwife 
than  by  another  Will,  or  (ome  other  Writing,  to  be  ex- 
ecuted in  the  prefence  of  three  Wiinefles ;  or  by  burning, 
tearing,  or  cancelling  the  W'ill  containing  fuch  Oevile, 
by  the  prrjht  making  the  fame,  or  in  his  prefence^  or  by 
his  confent. 

But  it  has  been  determined  (fince,  as  well  as  before, 
this  llature)  that,  without  an  exprcfs  Revocation,  if  a 
man  who  has  made  his  Will  afterwards  marries,  and  has 
a  child  or  children,  whether  fuch  child  is  born  before  or 
after  his  death,  this  is  a  prcfumptive  or  implied  Revo- 
cation of  his  former  Will  which  he  made  in  his  Hate  of 
celibacy,  as  well  as  to  hi:  Real  a^  his  Perfonal  Ellate ; 
and  thc  llaiute  does  not  extend  to  this  cafe,  but  he  fhall 
be  faid  to  die  intcfUte;  the  Law  fuppofing  that  he  muft 
mean  tu  provide  in  the  firfl  place  for  his  family,  and  dif- 
tributing  his  cllate  for  their  benelit  accordingly.  Sec 
5  Term  Rep.  49. — This  however  being  only  a  prcfump- 
tive Revocation,  if  it  appears,  by  any  cxprcflion  or  other 
means,  to  be  the  intent  of  the  Tcilator  that  his  Will 
Ihculd  continue  in  force,  the  marriage  will  be  no  Revo- 
cation of  it.  As  in  thc  cafe,  where  a  man  devilid  an 
ctlate  to  a  woman,  whoio  he  aftertvards  mariied,  and 

when 
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when  he  died  (he  was  with  child  of  a  Ton,  yec  the  Will  i 
was  determined  i.)  be  good,  and  not  revoked  by  the  mar- 
riage.    And  Cuch  implit-d  Kevocition  fn.iv,  tn  :tll  cafes,  ' 
be  rebiit!cj  by  parol  evidence  BraJj  v.  Cuhitt,  Dou^.  40  | 

If  a  man  by  hit  Will  dcvifcs  bii  land,  and  then  fells  I 
the  fame  tdnd,  and  afterwards  repurchafc-s  it,  yet  the  ! 
Will  tUndj  revoked  (as  to  tht:  Urd)  by  the  file,  ard  the 
repurc^afc  is  no  declaration  of  ihc  Teftator'a  mi.id  to  I 
fet  it  on  foot  again,  without  a  Republicaiion.  Po^xtll  »h  ' 
Dfvi/ej  j 

\\  a  woman  before  marriage  makes  her  Will,  and  i 
thereby  devifcs  her  land  to  and  afterwards  m^irries 
him  or  any  other,  and  then  dies,  yec  neither  nor  the 
Iluffaand  take  any  thing  by  his  Wilt,  the  murriage 
being,  in  Law,  a  Revocation  it  ;  and  a  Marriid  Wo- 
man not  being  capable  of  making  a  Will  of  Lands. 
See  ante  H .  3 . 

Where  a  man,  ponVfTed  of  Stock  or  Money  in  the 
Funds,  devifc)  the  exatt  quantity  he  is  pofTc'tTrd  of  to 
any  one  or  more  pcrtons  by  his  Will,  this  is  a  fpecilic 
Legacy  ;  and  if  the  Tcllator  afterwards,  before  his 
death,  fetls  any  part  of  the  Stock  lo  devifrd,  fuch  tiale 
f)ull  operate  a)  a  Revocation  (gr,  as  the  Law  terms  it, 
an  Adc  Tiption  or  taking  a>vay)  of  fo  much  of  the  Legacy 
■s  ihall  be  fold;  and  the  Lc^atoe  or  Lcgatfcs  fliall  be 
only  entitled  to  fo  much  Stock  as  a£luatly  remains  at  the 
time  of  the  Telhtor*s  death  ;  and  if  there  is  no  Stock 
at  all  remaining,  the  whole  Legacy  is  gone,  and  the 
Legatees  cannot  come  on  the  other  part  of  the  cft^te  for 
a  fatisTaflion.  If  the  TclUtor  however,  after  I'ale  of 
part  of  the  Stock,  purcliftfes  other  Stock,  this  fhall  rc- 
Itorc  the  Legatees  to  the  amount  of  fuch  purchafe.  See 
title  Legacy  I. 

In  Che  cafe  of  Lands,  where  the  Law  does  not  imply 
a  Revocation,  it  mud  be  ia  luri/ing,  operating  as  a  Will, 
and  figned  by  the  perfon  making  the  Will ;  or  by  fome 
writing,  by  which  the  Teftator  declares  his  intentinn  to 
revoke  the  firft  Will,  and  figncd  by  three  WitncjTcs, 
purfuant  to  the  Statute  of  Frauds. 

A  fubicquent  Devife  to  another  perfon,  thotJgh  he 
may  be  incapable  of  taking,  is  a  Revocation  of  a  prece- 
dent Devife  to  a  perfon  who  was  capable  of  lakinp  ; 
as  it  fervci  to  Qiew  the  intent  of  the  TclUtor  to  revoke 
the  firft  Devife,  though  the  fecond  cannot  take  eft\ft. 
Sec  Sprag^e  v.  Sf<n>jt,  cited  Doft£  55. — But  one  Will 
cannot  be  revoked  by  another  Will,  though  it  fhoald 
contain  a  claufe  dccUring  all  former  Wills  to  be  revoked, 
un!cfs  the  fecond  is  valid  and  effcflual  as  a  Will.  2  P. 
y^ms.  343.  Yet  a  Will  may  be  revoked  by  an  inflru- 
merit  written  merely  for  the  purpofe  of  Revocition, 
if  it  is  attellcd  by  three  Wilneffiri :  and  the  TelUtor 
mull  fign  it  in  thur pr:j{a<€,  which,  as  already  noticed,  is 
not  necefl-iry  in  the  execution  of  a  Will.  3  Qomm. 
f.  23<  J»  ». 

If  there  is  a  Duplicate  of  a  Will  made,  and  depoHted 
in  the  hand*  of  an  Executor,  or  other  perfon  ;  in  fuch 
cafe,  a  cincclling  of  that  part  of  the  Will  which  is  in 
the  pofT-'iEon  of  the  Teftator  is  a  fufficicnt  Revocation 
of  both  the  part',  as  *ell  that  in  hi*  own  hands  as  the 
Duplicate  in  the  hnnds  of  the  Executor;  they  being 
both  in  faa  but  one  Will.  Doug  40.  So,  if  a  rcflat<>r 
roikes  a  fecond  Will,  and  duly  executes  the  fame,  it 
ihall,  without  any  thing  further,  revoke  and  make  void  | 
the  former  Will  and  Duplicate.  \ 

Vol,  II. 


Where  a  latter  Will  ii  the  inllrument  by  which  a  for- 
mer is  revoked,  the  Revocation  efi.  ^lcd  thereby  is  am- 
bulatcry  until  the  death  of  the  Teftitor  ;  for  although, 
by  n^.aking  a  fecond  Will,  the  Teftator  intends  to  re- 
voke the  lormer,  ytt  he  may  charge  his  intention  at  any 
time  bclore  his  death  ;  (until  whith  neither  of  his  Wills 
can  have  operation;)  and  then  the  latter,  being  a  revoc- 
able inftiumcrt  itfcif,  and  only  afTtfting  the  former  as 
far  as  it  ii  itfelf  efticicm,  being  revoked,  is  a*  noWill;  the 
cni'fcqucncc  of  which  is,  that  the  hrft  Will  mutr  havtng 
irtti  cancflUJ,  kui  rttnaraing  tntitt,  fiands  in  like  iranncr 
as  if  no  other  had  been  made.  4  Burr,  z^i-t.  Bet  if 
a  prior  Will  be  made,  and  then  a  fubfequent  one  ear* 
prijily  rtveiing  ike  jfmer^  in  fuch  cafe,  although  the 
iirll  Will  be  left  entire,  and  the  fecond  Will  be  after- 
wards C3n(^■lIcd,  yet  the  better  cpinion  fetmi  to  be,  thftt 
the  former  is  not  thereby  fet  up  again.  See  Ce^^jp.  53. 
So,  if  a  Teftator,  hav  irg  made  a  new  Will,  a/iuaHy  eancri 
the  former  Will  by  tearing  oft^  the  name  and  feal,  , 
and  afterwards  cancel  th«  Tatter  Will,  the  former  Will  \t 
nut  revived  thereby,  although  a  Coiinl*:rp.'krt  (hereof  be 
found  in  bis  poneflion  uncancelled  and  undeficcd  ;  be- 
caufe  the  Revocation  is  here  an  exprefs,  independent, 
fubft:imive  Ai\  ;  by  which  the  former  Will  becomes,  to 
all  intents  and  purpofes  void,  and  incapable  of  taking 
cftV^,  unlefs  ai  a  new  Will  by  force  of  a  RcpubUcaticn. 
Pvuitll  en  De-v:j.  i. 

Revocations  of  a  Will  may  alfo  take  place  by  an  aflual 
or  intended  alteration  in  the  eftate  of  the  TeOAtor.  Arid 
here  it  is  neccfTiry  to  obfcrve,  that  the  pnnciple  which 
governs  cafes  of  fuch  :iA<taI  alteration,  'm  clearly  diftin- 
guiftiable  from  that  wiiich  governs  cifes  of  an  intended 
alteration  only  ;  In  the  former  cafes,  the  Revocation  ts 
a  confequence  of  Law,  uninfluenced  by  and  independ- 
ent of  any  intent  in  the  Teftator  to  revoke  or  not; 
but,  in  the  latter  cafes,  the  Revocation  is  an  inference 
from  the  faA,  as  furrtiftiing  a  ground  to  conclude  that 
fuch  was  the  intent  of  the  party.  Poivtll  en  Devi/ei. 

The  follcwirg  general  principles  will  expUin  the  na- 
ture of  fuch  Rcvocatiuni,  and  the  dccifions  of  the  Count 
thereon  ;  and  the  inftanccs  quoted,  Uiough  few,  may 
fuHice  in  a  Work  of  this  nature: 

There  is  no  feature  in  our  Law  more  prominent  than 
that  of  an  uniform  folicitude,  on  every  occafioi,  to  favour 
the  Heirj  and  prevent  his  dilinhcrifon :  This  anxious 
attention  to  the  intcreft  of  the  lawfol  Rcprcfentative 
has  introduced  into  the  Law  refpcfling  Dcvifes  this  fi>cd 
principle  ;  namely,  that  as  at  the  inception  of  his  Will 
a  man  muft  be  feifed  of  the  eft.itc  he  devifcs,  fo  the  Law 
requires  that  fuch  cftaie  fltould  remain  in  the  fame  plight 
and  unaltered,  to  the  time  of  its  confummation  by  his 
death  ;  and  that  his  original  inientioti  in  rclpeci  thereto 
fhould  continue,  unremittingly,  the  fame  until  the  obje^ 
of  it  takes  effcft,  when  the  Will  is  conlum mated  thereby  ; 
and  therefore  not  only  any  alteration  or  new  inodcllHig 
uhich  makes  it  a  different  eftate,  but  ali'o  any  intent  of 
the  owner  to  alter  or  new- model  the  eftate,  will,  in  con- 
ftiuiVion  of  Law,  render  a  difpofitioi^  of  it  by  Will  in. 
valid.  See  Peiutll  »n  Otvi/ti,  title  Rme<aiioat,  and  the 
cafes  there  cited. 

Any  alteration  whatever  in  a  Freehold  Eftate  wiji  ope- 
rate as  a  Relocation;  even  although  the  aft  done  be  U':- 
ctlury  to  gttc  effeft  to  the  difpofition  made  bv  fucli 
5  R  Devife. 
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Oevifr.  3  P.  fTmi,  163.  176.  AdcI  the  rule  of  Law 
will  be  the  fame,  although  the  aA  be  exprcl'sly  declared 
to  be  done  wIiK  a  view  10  give  efFcft  10  the  Will,  if,  in 
its  operaiion,  the  Dcvilnr  be  in  as  of  a  new  punrhafe  ; 
for  ibe  rule  being  introduced  with  a  view  to  picfcrving 
the  inhrritaiuc  in  the  Heir  at  I -aw,  and  not  with  a  view 
CO  carry  into  cxccotion  the  intent  of  the  Dcvlfor,  the 
queftion  is  not,  whether  th-  Dcvifor  irteiided  to  ret'oke  ; 
but  whether  he  intended  to  do  that,  the  tii'cSl  of  wSich 
in  Law  will  br  to  alter  the  eflateor  intercft  which  was  in 
liim,  by  paiTing  it  aw^y,  and  laUrg  it  back  through  a 
new  channel ;  for  if  that  be  his  intention,  whether  he 
meant  to  revoke  or  not  is  immaterial ;  the  alteration 
operating  as  a  Kevocaticn  in  Law,  and  noc  as  a  Revo- 
cation by  the  p*rty  ;  and  therefore  taking  effect  without 
reference  to  the  intent  of  the  party,  a?  :o  the  lability  or 
non-liability  of  the  Will.     Piy-uieU  on  Devija.  Sec 

2  Jti.  579- 

Since  Courts  of  Equity  have  conSdered  Articles  for 
the  Siltf  of  Ellates,  or  refpei^ing  the  Setilcmeniof  them, 
as  of  the  nature  of  aJtuil  Conveyances,  from  the  time 
at  which  ihey  are  agreed  to  be  carried  into  cxfcution  ; 
even  Covenants,  when  the  Covenantee  has  a  right  to  a 
fpeci6c  performance,  have  been  allowed  in  Equity  to 
operate  as  Revocations  of  Wills  previoufly  made.  SZc 
at  P.  Ifms.  329,  624. 

Bat,  upon  the  principle  that  no  c3-ja!  alteration  1$ 
made  in  the  thing  devifcd,  the  changing  cf  Trullees, 
where  the  eflate  criglnally  devifed  is  only  tbf  Trujl,  will 
not  amount  to  a  Retrccation.  i  C.  R.  ;  2  C.R..  1C9. 
Nor  though  the  e!lace  is  abfolutHy  conveyed  to  difTerent 
parties  frcm  ihcfc  who  had  11  at  the  time  of  the  Devife; 
as  in  the  c.ife  of  an  immdsd  Purchafe  being  completed, 
or  a  Mortgage  paid  cfT  by  the  Teflaior.  FnUanon  v, 
WatiSy  Dcug.  561  :  Dct  d.  CihhHs  v.  Pc:c,  Doug,  710; 

3  P.  lymi.  170  :  I  Wtlj.  311. 

Under  the  head  of  iaiendtJ  Aluratkni  of  his  Eiiate  by 
the  Devifor  may  be  arranged  thofc  cafes,  where  the 
Devifor,  after  miking  his  Will,  attempts  3  difpcfiiion  of 
his  Efiate,  and  intends  a  complete  Coovey40cc,  but  fails 
therein,  either  for  ^v.inE  of  due  formalities  in  the  Inilru- 
raentthat  he  ofes, or  fromarincipacit}-toiake,inthc  per- 
fon  to  wbo:n  be  mesns  to  convey  :  In  thtfe  cafes  of  in- 
tend?d  Alieration.it  may  be  (hewn  that  the  Devifor  had 
fio  intent  to  alter  the  dirpoficion  he  has  made  ;  and  if  that 
be  made  oat  in  proof,  no  Revocation  will  enluc  from 
the  circumnaoce  of  there  having  been  fuch  ritipcrfefl 
Conveyance.  Pc^tU^n  Di^i/et. 

In  all  cafcE,  where  a  perfcn  having  lands  in  Fee  de- 
vifes  them>  and  then  parts  with  or  conveys  them  away, 
though  he  afterwards,  nay  immediately,  takes  a  new  Ef- 
tate  in  Fee,  this  will  be  a  Retocauon  of  his  Will.  1  Ro. 
Jl.6i6.t/.fyi  a  ^/f.  525  :  Dar/cy  v.  Dat/a,  Bro.P.Ci 
I  £f.  AB.  41a.  r.  12  ;  and  fee  P^txeU  ca  Drj'tfis.  As 
where  a  perfon  having  made  his  Will,  and  thereby  de- 
vifed hi?  Real  Eflate,  aftciwarJs,  in  conteirplation  of  an 
intended  marriage,  conveys  that  etUte  to  Truftecs  for 
the  ufe  of  himfclf  and  his  Heirs  till  the  marriage  Aiould 
lake  cfleft,  and  after  the  marriage  for  other  particular 
ufcs ;  but  happens  to  die  before  any  marriage  had  ;  this 
has  been  dctcrmioed  10  be  a  Revocation  of  his  ^^tI  as 
to  the  difpofal  of  fach  Eftale.  Ji.-it.  /*.  C.  154  :  4  Burr, 
ly£  1 ;  See  Peiuill  ea  Dcvijh,  Bui  in  chc  cafe  of  Copar- 


ceners, as  sYfo  in  the  cafe  oi  Tenant)  in  Common,  hav' 
ing  devifed  their  fevcral  partv  by  Will,  any  partition  be- 
tkvccn  thcio,  or  even  the  Iciying  a  6ne,  in  confcquencc 
of  and  to  rtrenglhco  the  fame,  Ihall  not  revoke  their  A'iii ; 
if  the  Conveyance  is  merely  for  the  purpoic  of  partition. 
7*.  Rttym.  14.0:  3  P.  IVnr.  170  :  i  U^ilj.  309. 

If  a  man  fcifcd  of  hodi  in  Fee,  devifes  the  fame  by 
hii  Will,  and  afier*ard>  morigagei  them  in  Fee,  to  fccwre 
a  fum  of  money,  though  in  Law  the  legal  ellate  is  con- 
veyed  to  the  Mortgagee,  and  fuch  Mortgage  is  there- 
fore held  to  be  a  Revocation  of  the  Devife  in  the  Will  ; 
yet,  in  Equity,  ic  is  now  fstiled  that  thefe  Mortgages 
Ihall  only  opeint  -  as  a  Revocation  fro  lan'o;  {jcr fa  mmb 
as  the  land  is  mortgaged  for;)  by  which  menns  the  De- 
vifee  Hiall  uke  the  land  under  the  Will,  lubjefl  to  the 
Mortgage.  1  Ptm.  239:  z  C,  R.  154:  t  Sati.  158; 
and  fee  PsrMtU  on  De-Jtfes. — A  Conveyance  by  way  01 
Mortgage  for  years,  amounts,  both  in  Law  and  Equity, 
only  to  a  conditional  Revocation,  pro  larjie,  of  a  Devife 
in  Fee  :  But  Itill  the  ConfltuAionis  different  in  Law  and 
in  Equity ;  for,  in  Law,  the  Mortgage  is  an  abfolutc 
Revocation  qusa/ the  Term,  though  the  Reverfion  pafle* 
by  the  Will  nctwithitandirg ;  but,  in  Equity,  it  is  a  Re- 
vocation /ri»  /aa/p  only  ;  as  well  witl;  refplfl  to  the  Term 
as  to  the  Reverfion.  and  the  Reverfion  there  draws  to  it 
the  Equity  of  redemption.  Pc-.-.  tU  ca  Dt-vi/tt.  But  if  one 
dcvifc  lands  to  .4.  in  Fee,  and  afienxardi  mortgage  the 
lame  lands  to  A  this  has  been  decreed  to  be  an  entire 
Revocation,  it  being  incoufiftent  with  the  Devife.  Pre. 
Ch.  514. 

If  a  man  poiTcflcdof  aLeafehoId  Eflate  in  Land  for  a 
term  of  year;,  or  for  life  or  lives,  by  his  Will  bequeaths 
the  fame  to  and  after  making  bis  Will  takes  a  new 
Icafe  of  the  fame  land  for  another  term  of  years,  or  for 
other  life  or  lives,  fo  that  the  former  Icafe  is  furrcndered 
in  F^^  or  in  Law,  this  is  a  Revocation  of  his  Will,  or  at 
leaiV  makes  the  fame  void  as  to  this  Devife;  for  this  is 
anoi.\er  Icafe,  and  not  that  which  he  had  at  the  time  of 
the  making  of  the  Will,  i  P,  IS'r:s,  575 :  zP.  li'ms.'\t%; 
3  P.  I/'ms.  163. 

But  ihefc  Revocations  turn  merely  on  the  penning  the 
Will,  vjz.  whether  the  words  are  fuSicicn:  to  pafs  the 
fubiequent  renewed  Inierefl  ;  and  not  on  any  inability  in 
point  of  Law,  to  give  by  Will  an  after-taken  leal'e  ;  and 
therefore  if  luch  leafe  be  difpofed  of  by  Will,  by  a  pro- 
per form  of  words,  it  ivi!!  pal«,  notwithlUnding  any  fub- 
t'equent  renewal.  As  if  one  give  all  his  EOate,  Right 
and  Intereil,  he  ihall  have  to  come  in  fuch  leafe  at  the 
time  of  his  death." — So,  luch  right  of  renewal  will  pafs 
by  a  general  Devife  of  the  refi  Joe ;  or  by  a  Devife  of  the 
leafe,  together  with  the  right  of  renewal :  And  the  De* 
vifc  oi  the  leafe  carries  the  right  of  renewal  as  well  as 
the  leafc  itfelf.  Saii.  i^j  :  i  P.  If'mi.  575  :  1  Atk.  599 ; 
3  Jtk.  177,  199;  and  fee  PoweUcn  De-jija. 

In  all  the  above  cafes,  where  a^^'llI  is  determined  to  be 
revoked,  and  no  other  Will  is  made,  a  perfon  is  faid  to 
die  Intedate ;  at  lead  as  far  as  concerns  the  Devifcs  thus 
revoked.  In  all  cafes  alfo  of  ic.-d'  Dt^':jts,  an  Inteflacy 
(halt  take  place  as  to  thofe,  unlcfs  there  is  a  particular 
Devife  contained  in  the  Will  of  the  relidue  of  the  Tcf. 
laior's  Cilaic  to  fome  perfon  ;  in  which  cafe  the  Legacies 
fink  into  and  become  pan  of  fuch  rcfidue,  and  go  to  the 
KeQduar)'  Legatee. 

V.  The 


WILLS  AND  TESTAMENTS  V. 


V.  The  most  cekeral  andcomprehenfiveRoIe, 
as  to  the  Conjhuaion  c/  fyiUt,  is ;  That  a  Dcvifc  be  moll 
favourably  expoundcd.topurfue,  if  poflible,  theWill  of  the 
t)evirDr,  who»  for  want  of  advice  or  learning,  may  have 
omitted  the  legal  or  proprr  phrafcs  :  And^  therefore, 
many  time^.  the  Law  difpcnfcs  with  the  want  of  words  in 
Devil'es.  that  ate  abfolutely  requtlitc  in  all  other  inlira- 
mcnu.  Thus  a  Fee  may  be  conveyed  without  words  of 
Inheritance ;  and  an  ElUte-tail  without  words  of  Pro- 
crcaiton.  By  a  Will  alfo  an  Hflatc  may  pafs  by  mere 
implication,  uithout  any  ex  pref;  words  todircfl  it»  courfe. 
Ai  where  a  man  devifcs  lands  to  his  Heir  at  Law,  after 
thedea\h  of  his  Wife  :  Here,  thoogh  roiLflaie  Is  given  to 
the  Wife  in  exprefs  terms,  yei  fhe  (hall  have  an  Ettatc 
for  life  by  Implication ;  for  the  intent  of  the  TcHator  is 
cleaily  to  portponc  the  Heir  till  after  her  death  ;  and,  if 
ihc  docs  no:  take  it,  nobody  elfe  can.  I  Venr.  376.  But 
it  feems,  that  if  it  \\  given  to  a  Stranger,  aficr  the  Wife's 
death,  the  Deviie  raifes  no  Implication  in  favour  of  the 
Wife,  for  it  may  dcfcend  to  the  Heir  during  the  life  of 
the  Wife.  Cro.  Jac.  75.  So  alfo,  wlierc  a  Oevifc  1$  of 
£!aek-acre,  to  A.  and  of  IS'L-iic  acrt  tn  B.  in  Tail,  and  , 
if  they  both  die  without  iflue,  then  10  C.  in  Fee;  here  , 
y^.  and  f .  have  Crofs  Remainders  by  Implication,  and  , 
on  the  failure  of  cither's  ilfue,  the  other  or  his  iflue  ihall 
take  the  uhole  i  and  C.'s  Remainder  over  Ihall  be  poll-  ; 
poncd  till  the  ifl'ue  of  bjth  £hail  fail.  But  where  Crofs.Re- 
inaindcrs  arc  to  be  raifi:d  between  more  than  two,  the 
prefumption  is  againR  them.  Sec  title  Remaindir.  And, 
in  general,  where  any  Implications  are  allowed,  they 
mDlt  be  fuch  as  are  necelTary,  (or  at  Icalt  highly  proba- 
ble,) and  not  merely  poflible  Implications.  And  hcrciu 
there  is  no  diAio^uon  between  the  rules  of  Law  and  of 
Equity  ;  for  (he  Will,  being  ccnfidered  in  both  Coujts  in 
the  light  of  a  Limitation  of  Ufes,  is  conArued  In  each 
.with  equal  favour  and  benignity,  and  expounded  rattier 
On  its  own  particular  circumtlances,  than  by  any  general 
rules  of  pofitivc  Law.  2  Ctmm.  c.  23. 

The  intention  of  the  Teftacor  is  faid,  by  Cuke,  to  be 
the  pole  iUr  to  guide  the  Judges  in  the  cxpofition  of 
Wills  ;  but  though  it  is  allowed  to  be  thuv considered,  in 
order  to  cxpJdtn  tiic  words  of  the  Will,  yet  fuch  inten- 
tion muft  be  collected  from  the  Will  itfelf,  and  not  from 
any  reports  or  evidence  concerning  it ;  the  Courts  hav- 
ing been  at  all  times  careful  of  admitting  verbal  tefllmony 
in  rcfptd  to  a  WiM  :  And  little  credit  being  due  to  any 
thing  that  may  have  fallen  from  a  man  himfclf,  either 
before  or  after  making  his  Will ;  it  often  appearing  that 
infinuatioDs  may  be  thrown  out  purpofcly  to  miilead 
thofc  who  were  iotereded  in  the  dilpotal  of  hi>  property. 
Though  a  Parol  Averment  fhall  not  be  admitted  to  ex- 
plain  a  Will,  fo  as  to  expound  it  contrary  to  the  import 
of  the  words,  yet,  when  the  words  wilt  bear  it,  a  Parol 
Averment  may  be  admitted.  As,  for  inflance,  to  afcer- 
tain  a  perfon;  but  in  no  cafe  to  alter  the  cllate.  1  Frum. 
392,  Skedi  v.  Berrser  :  5  Rf^.  68,  Lord  Chijniy'%  Calc, 
Other  Rules  of  Conilruflion  axe  the  following  ;  all  con- 
^ftcnt  with,  and  dependent  upon,  that,  which  lays  do*n 
the  intent  of  the  Telbtor  as  the  gcneial  guide  for  the  ex- 
pofition  of  doubtful  clicumllances :— Where  the  words  of 
Will  have  a  plain  Icnf*?,  and  no  doubt  is  in  any  oiatrcr 
within  or  without  the  words,  touching  the  matter  of  the 
Dcvife.  there  the  words  of  the  Will  fhall  alwayj  be  iaJccn 
:o  be  the  intent  of  the  Dcvjfor,  ar.d  his  inter.:  to  be  kvli-it 


the  words  fay.  %  JnJ.  17.  All  the  word>  of  a  WUI  are 
to  be  carried  to  anfwcr  the  intent  of  the  Dcvifor;  but 
this  is  to  be  undet^ood  in  cafes  where  the  intent  of  the 
party  may  be  known  by  the  words  that  are  in  the  Will. 
2  JnJ.  10,  It,  154..  if  there  arc  inconftflcnt  and  con- 
traiUdory  words  in  a  Will,  fome  wordi  muA  be  rejcttcd 
to  make  it  fenfe.  Thus,  where  a  Tefta'orgavc  the  tn- 
lereftofafum  of  6000/.  i'ltirj  Com/or  tie,  his  Daughter, 
for  her  life,  and  aftfr  her  deccafc  gave  the  money  be- 
tween Charh;  Comfr.:ile,  her  Hufband,  and  their  Child- 
ren: And  in  another  part  of  the  Will  he  faid, "  snd  ii  cafe 
there  b?  no  fuch  Child  lt  Children,  I  give  it  to  (IkarUx 
Carn/ertU  iodtacU  Childrrn. ''— Lord  C.iancellor  r(  j-:ilcd 
their  hticr  woid5,  as  they  were  ubfurd  and  cotttrsdidory. 
5  AVw  j^6r,  325:  MS.  Rep. 

A  Will  mall  have  a  favoorftble  ioterprentior,  and  as 
near  to  the  mind  and  intent  of  the  Tel^^tor  as  may  be, 
and  yet  fo  withal  as  bis  intent  may  fl.iiiEi  w;th  thr:  rolej 
of  Law,  and  not  b^  repugnant  thcresoio  ,  it  being  a  rule 
or  maxim  of  Law,  !^oJ  uinma  vsluntaj  t^Ji/Uons  ptrim- 
pUnJa  tji  tfecuniium  veratr.  htcnfieKem  i-^'ed  hgumjtr'vanda 
Jidtit/uprtma  voluntits  quoa  manual  fiai^ut  jubtt  partre  nt- 
ct£e  efi.  In  Deeds  the  rule  of  Coaitru^iion  jt,  that  ilie 
intention  mult  he  dircdled  by  t):;:  words;  but  in.  Willi, 
the  woids  mutt  fellow  the  intent  of  the  Devifnri  aqd 
fuch  a  Conttru^ttqn  it  to  be  made  of  them,  as  to  ntAk.e 
ufe  of  all  the  wordi.  and  not  of  part,  and  fo  a:^  they  may 
Aand  together,  and  have  no  contrariety  in  them.  Sbcp. 
Ahr.  partxo.  voc.TeJinm^t:!  :  BnJg.xOy.  See  ih.  H'cr^s. 

Such  a  fenfe  lhall  be  made  of  a  Deviie,  that  it  may  be 
for  the  profit  of  the  Dcvifec.^nd  not  to  hii  prejudice.— 
General  and  doubtful  words  m  a  Will  ihall  not  .alter  an 
exprefs  Dcvife  before,  nor  carry  any  thing  contrary  to 
the  apparent  intent. — The  claufes  and  fcntencei  of  a  Will 
lhall  be  fcverally  ti;mfpofed  to  ftrve  the  mraning  of  it; 
And  Conliru^ion  lhall  be  made  of  the  word&  to  fatisfy 
tlie  intent,  and  they  lhall  be  put  in  fuch  order  as  the  in- 
tent  may  be  fulfilled. — No  Icnfe  may  be  framed  upon  ttje 
words  of  a  W^ill,  wherein  the  Teftator's  meaning  csnaot 
be  found.  $/^p.  A!>r.  voc.  TeJlamsKt. 

One  part  of  a  Will  fcall  be  expounded  by  another : 
As  where  a  man  leaves  an  cftate  to  another  and  h^s  Heirs, 
and  afterwardb  mentions  to  have  given  him  an  ef.ate  taH, 
Heirs  fhall  be  taken  to  mean  Heirs  of  the  body,  and  the 
Devifee  fhall  take  only  an  edate-tail.  2  f  teem.  267. 
BramftcU  v.  Pcpbam.  See  further  on  this  fubjed.  Burr, 
912—924;  II 10— 111;:  1  I'lKfr  142. 

Notwithllanding  that  \\"ills  arc  thus  generally  favour- 
ed, yet  where  a  perfon  endeavours  to  make  a  lett!emcnC 
of  his  eftate  againll  the  reafon  and  policy  of  the  Com- 
mon Law,  the  Judges  are  bound  to  rejecl  it.  Aiui  where 
a  man,  by  his  V/ill,  makes  no  other  difpofition  of  his 
land  than  the  Law  itfelf  would  have  done,  had  he  not 
made  any  W^ill,  thEre  fuclua  U'ill  is  ufclefs,  and  will  be 
invalid.  As  if  one  give  land  to  his  Son  and  his  Heirs, 
or  to  A.  and  his  Heirs,  and  his  5on  or  A.  is  his  Heir  at 
Law,  this  is  a  n:Qid  Dexijet  and  the  perfon  to  whon)  the 
land  is  given  lhall  not  take  the  land  under  the  Will,  but 
by  Dcfcent,  being  the  better  title,  as  if  no  \\'ill  had  been 
made  ;  for  a  Delcent  llrcugthens  a  title,  taking  away  the 
entry  of  fuch  as  may  pcQibly  have  right  to  the  ellau  : 
But  he  who  has  an  cllatc  by  Dcvife,  is  faid  ty  Law  to  be 
in  by  Purchafc  ;  a  worfc  title  than  Dcfcent.  But  if  one 
b\  Wifl  create  aa  elUte  in  his  Heir,  dilfcrcnt  from  what 
S  R  2  he 
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he  woald  have  taken  by  Law,  there  the  Devife  fhall  be 
good,  the  quality  of  the  eflaie  being  altered,  and  it  being 
indctd  not  the  fame  eftaie  as  would  have  defccndcd  to 
him.  Ji'irit.  Eccl.  Laiv. 

Thofc  DevifcJ  are  alfo  'votJ  and  rejefted  where  the 
word}  of  the  Will  are  fo  general  and  uncertain  that  no 
raeaning  can  be  ccMcded  frcni  them.  And,  therefore, 
where  a  man  by  Will  gives  "  all  to  his  Mother,"  thefe 
general  words  will  not  not  pafs  lands  to  his  Mother  ;  for 
lince  the  Heir  at  Law  has  a  plain  and  uncontrovertcd 
title,  it  would  be  fevcrc  and  unrt-afonablc  to  let  him  attde, 
untcfs  the  intention  of  the  Teftator  is  evident  from  the 
Will  ;  for  that  would  be  [o  fct  up  and  prefer  a  dark,  and 
at  beil  but  a  dotibtfu!  tide,  to  a  clear  and  certain  one. 
Sum.  Eccl.  LcLi'. 

So,  a  Dcvifc  of  real  eftate  to  the  Ilelr  of  an  Alien  is 
void  ;  becaufc  an  Alien,  according  to  the  policy  of  the 
En^lip  Lsw,  can  have  no  Utir,  either  to  inherit  or  to 
take  by  Purchafc.  See  nntt  IL  i.  and  title  Alum. 

If  a  man  dcvifcs  land  to  another  fur  evtrf  or  in  Fte- 
Jimpltt  or  to  b.-m  ttn4  his  JljJlg,Rt  fur  t  vcr^  or  to  him  and 
kit ;  in  all  thcfc  calcs  the  Fee-firaplc  paffes  by  the  Will : 
For  it  ij  evident,  by  the  Teftator'i  intention,  that  the 
Gift  fhould  continue  beyond  the  life  of  the  Devifec. 
So,  if  one  devifes  lands  to  another,  to  givt,  fell,  or  do 
ftohat  hi  plcajit  luiib  therit  ihcfe  words,  by  the  intent  of 
the  giver,  convey  the  Fcc-fimple ;  as  does  alfo  a  Devilc 
10  one  and  his  Blood  \  becaufc  the  Blood  runs  through 
every  branch  of  a  family.  A  Devile  alfo  to  a  man  and 
his  Succtjiirst  carries  a  Fee  ;  for  by  the  word  Succcflors 
is  intended  Heirs,  the  Heir  fucceeding  to  the  Father. 
Butn.  Eccl.  LcM.  Sec  Gmu/.  35Z. 

A  Devife  of  all  his  fjlate  (or  e/hres)  whatfoever,  or  all 
his  fJeSs  real  and  perlonal,  comprehends  all  that  a  man 
has,  land,  money,  goods,  or  other  property  whatever  : 
Provided,  in  all  cafes,  that  the  Will  is  duly  executed, 
and  atteftcd  by  three  Witneffes,  fo  as  to  pafs  land.  And 
where  thc/c  is  a  Surrender  to  the  ufe  of  his  Will,  a  Copy- 
hold Edate  will  fall  under  the  fame  Conllrudion.  See 
Ccrxvp,  lyg. 

If  lands  are  dcvifed  to  Truftecs  for  any  particular  pur- 
pofes,  without  ufing  the  word  Heirs,  yet,  by  Implication 
of  Law,  the  Trullces  muft  have  an  liilaie  of  Inheritance 
fofBcicnt  to  fapport  luch  Truft  ;  for  there  is  no  drffrrcnce 
between  a  Devife  to  3  man  for  ever,  and  to  a  man  upon 
Trulls  which  may  laft  for  ever,  i  £7.  j'lhr.  176. 

Where  one  devifes  land  to  another,  on  condition  that 
the  Dcvjfce  ih&ll  pay  feveral  Turns  of  money  in  grofs, 
and  not  faying  out  of  the  profiti^  of  the  land  ;  or  (hall  rc- 
leafe  a  debt  due  from  the  Teftator  ;  the  Deviree,  in  this 
cafe,  Qiii!l  have  a  Fce-fimple  in  ti^e  land,  though  all  the 
iums  of  money  together,  which  he  is  to  pay,  do  not 
amount  to  a  year's  rtntof  thcl^nd  ;  for  the  Devife  Iball 
be  intended  for  bis  benefit :  And  if  he  tvas  to  have  the 
land  for  his  life  only,  he  migli:  die  before  he  could  re- 
ceive the  amount  of  the  Legacies  out  of  the  land,  and 
confcqucotly  be  a  loftrr  :  And  where  there  is  a  fum  thus 
10  be  paid  all  at  once  and  iroirediately,  there  the  perfon 
10  whom  the  land  is  devifed  lliall  hare  the  whole  of  it, 
though  the  fum  is  not  the  value  of  the  land,  or  near  it; 
the  qu3ni:;y  of  the  fum  thus  to  be  patd  in  grofs.  not  hi- 
itig  matciial.  But  if  a  Devife  were  to  paying  fo 
much,  or  foch  fums  of  money,  cut  cf  ihe  profits  of  the 
iondst  there  J,  woald  take  but  an  eAace  for  his  life ;  for 


though  he  takes  the  land  charged  with  payment  of  the 
money,  yet  he  is  to  pay  no  faller  than  he  receiyes,  and 
fo  he  can  be  no  lofer.  i  Eq.  Ab.  166,  7. 

Jt  would  be  eodlefs  to  multiply  individual  cafes,  as  to 
the  Con(lru£tion  of  Wills,  where  the  words  have  been 
held  to  give  an  Eilate  in  Fee,  in  Tail,  or  for  Life.  A 
Devife  of  Land  to -/.JZ,,  without  any  fuuher  words,  gives 
him  only  an  Eilate  for  Life. —  The  rcafon  why  the  word 
Efiatc  has  been  held  to  pafs  a  Fee,  is,  that  this  word 
(and  which  has  btcn  extended  to  the  plural,  Efiaies,) 
comprehends  not  only  the  land  or  property  that  a  man 
has,  but  ahb  the  lattrefi  he  has  ir.  it.  The  General  Rule 
of  Conllrudion,  that  governs  alt  uncertain  cafes,,of  which 
innumerable  inllanccs  occur  in  the  Books,  feems  to  be, 
that  if  there  be  no  words  of  Limitation  added,  nor 
words  of  Perpetuity  annexed  to  the  Devife,  fo  as  to  fliow 
the  intention  of  the  TelUtor,  to  convey  the  Inheritance 
to  the  Devifec,  he  can  only  take  an  Eilate  for  Life." 
Cciv/>. 199. — But "  wherever  there  arc  words  and  cxpref- 
fions,  either  general  or  particular,  or  cUufes  in  a  WiU, 
which  the  Court  can  lay  hold  of,  to  enlarge  the  eilate 
of  a  Devifee,  they  will  do  fo,  /s  t^tiluntt  tkt  inttnuon  tf 
ihe  Tejfator  :  But  if  the  intention  of  the  Tcilator  is  doubt- 
ful, the  Rule  of  Law  muft  take  place.*'  Co^ip.  352. 

WIN,  Sax  ]  In  the  beginning  or  ending  of  the  names 
of  places,  fignifies  that  fome  battle  was  fought,  and  vic- 
tory gained  there. 

WINCHES,  A  kind  of  Engines  to  draw  Barges 
againft  the  llream  o*  a  river.    Sicu.  21  Jac.  1.  c.  52, 

WINCHESTER  MEASURE,  The  ftandard  Mca- 
furc  originally  kept  at  Pftnchcfier.  See  Meafuret ;  TVcightj, 

WlNDAii,or  WINDLASS,  Corruptly  Waniafs.  A 
term  for  hunting  of  Deer  in  Forells  to  a  Stand,  l^c  Sec 
Waniafs. 

WIND-MILL^  A  man  may  not  ereft  a  Wind-Mill 
within  any  Fortft,  becaufe  it  frights  Deer,  and  draws 
company  to  the  difquiet  of  the  Game.  Jonci^s  Rep, 
293.    See  title  Forejl. 

WINDOW-TAX  ;  See  title  Taxes, 

WINE,  yinam.]  Is  to  be  tried  twice  a  year,  w'z.  at 
Ea/hr  and  Michutimas ;  and  none  (hall  fell  Wine  but 
at  a  reafonable  price,  Jlat.  entiq.  ^  Ed.  3.  cap.  22. 
The  Lord  Chancellor  hath  authority  to  fei  the  prices 
of  Wines  by  the  Buit,  Barrel,  l£c.  Perfons  felling  at 
greater  prices  fliail  forfeit  jjo/  ,  and  no  pcrlons  may  fell 
Wine  by  reuil,  but  fuch  as  arc  licenfed  by  Jullices  of 
Peace,  (iff.  Stats.  28  //.  S-  cap.  14:  -j  Ed.  6.  cap.  5. 
Canary  Wine,  Alicaatt  and  other  Spanijh  or  fweec 
Wines  were  not  to  be  fold  for  above  1  j.  dd.  a  quart, 
and  Gafcoign  and  French  Wine  not  above  ^d.  (he  quart> 
iSc.  unlefs  appointed  at  a  higher  price  ;  And  when  the 
Lord  Chaicellor,  Treafurcr,  i^e.  fet  the  prices  of  all 
Winis,  they  were  locaufe  them  to  be  written,  and  Pro- 
cl  imation  made  thereof  in  the  Chancery  in  Term-time,  or 
in  the  Cities,  Towns,  ^ i .  where  it  was  to  be  fold  at  thofe 
prices.  Alfo  ilic  number  or  Rrtailers  of  VVincs,  in  every 
City  and  Market  'I'own,  was  particularly  limited.  Stats, 
J  E  C,  c  5:  I2t^  13C.2.  f  .  25. —  The  King  wa.«  enabled 
to  grant  commiflions  to  Commillioners  to  licente  peifons 
to  retail  Wine;  and  they  might,  under  their  (eal  of 
office,  grant  Licence^,  for  any  term  not  exceeding  21 
years,  under  certain  rents,  tSt-.  the  revenue  whcreuf  to  be 
paid  into  the  Exchequer  ;  but  the  privileges  of  me  Uni- 
verfitieSf  and  of  the  Company  of  Vintner*  in  Lond6n,Uc, 
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w«re  faved  by  this  ftntote,  iz  Car.  2.  c.  25.  By 
thi*  flatDtealfo  11,)  any  Brewing  or  Adulteration  of 
Wine  15  puni'h.-d  wiili  the  torfeiture  ->fioa/.  if  done 
by  the  \Vh0lef4lc  Mcrchanif  and  40/  if  done  by  the 
Vintt'cr  or  Retail  Trader  One  finglc  a6l \\ a  Idling  by 
Retail,  z  Strange  yx%.  But  felling  a  dozen  quart  bottles 
of  Wine  is  not  felling  by  rcuil  mcafure  within  the 
fiacutes,  fo  as  ro  require  a  Licence.  Itsti.  iiz^.  Mer< 
chant!,  ft-  felling  Wines*  who  lhall  adulterate  the 
fame,  or  utter  ary  adulterated  Wine,  are  liable  to  a 
penalty  of  300/  ;  flat  11  C.  2.  c.  ij. 

WiKE-LicEKCt$,  or  the  Rents  payable  to  the 
Crown,  by  fuch  prrfons  as  are  lii.en*"cd  to  fell  Wine 
by  Retail  thioughsui  F.r.^UnJ,  heretofore,  formed  pari 
of  ihe  Royil  Ucvenut;.  Tncfe  aerc  lirft  Itrtlcd  in 
the  Crown  by y?c/  \i  Car.  2  e  25 ;  and.  together  with 
the  hereditary  t.xci:i;,  made  up  the  rquival'iit  in  value 
for  the  lofs  fulbinrd  by  the  i  icro^ativc  in  ti<e  abolition 
of  the  Military  Tenurt-s,  aod  tlie  nglii  of  I'r.^-emption 
and  Purveyance  :  but  this  ic/rnLie  was  abolifhed  b/ 
j?<9/.  30  Gi9.  2.  r.  19,  and  an  annaxl  f'un  of  vpv«-aids  of 
•joool.  ftroiit  ilTumg  out  of  the  new  Stimp-dutics  Im- 
pofcd  on  Wine  i.tcenrcs.  was  fettied  00  the  Crown  in 
its  llead.  Secfur:her,  liilirs         V  4. ;  Taxes. 

Sec  alfo  titles  AUhoafitx  Cnfhms ;  Navigation- AUs^  Sec. 

WlNTtlR  HhYMiNG,  '  The  fcai.  n  between  the 
nth  day  of  Novimber  and  the  zjd  day  yiphl;  which 
is  excepted  Irom  the  liberty  of  commoting  in  the  Forcft 
of  Dtatit  Sec.  Sutr.  23  Car.  7  c.  3     See  ut\eforc^. 

WIRE,  of  Iron  or  Uold  or  silver,  is  one  of  the  arti- 
cles, die  importation  ot  and  duties  on  which  are  regula- 
ted by  the  Na\  igjti'^n- Acts,  and  other  flatutes  ;  ai  d  is 
alfo  liable  to  an  Excllc-daty  on  the  Manufadurc. 
Sta/.  zy  Gto.  $.  <  13. 

WIRR. DRAWERS.  By J9.jf.  9  ^  10  3.  (.  39. 
Stiver- Wire  drawn,  for  malcliig  Gold  and  Silver  Thread, 
fhall  contain  certain  quantities  to  the  pound  weight,  on 
pain  01  5  J  ftr  ounce  wanting.  By  ^if.  15  Geo.  2. 
c*  20,  the  Silver  Wire  to  be  dra*n  for  Silver  Tiiread,  is 
to  hold  eleven  ounces  and  fifteen  penny-weighis ;  and 
all  Silver  to  be  gtlt,  and  ufedinthe  Wire- Drawers'  trade, 
fliall  hold  eleven  ounces  and  eight  penny-weights  of 
fine  SiUer  on  the  pound  weight  Trey ;  and  four  penny- 
weights and  four  grains  of  G^Id,  to  be  laid  upon  each 
pound  of  Silver,  on  forfeiture  of  5  j.  for  every  ounce 
made  oiherwifc.  And  ice^at.  ziCeo.  3  c.  7;  by  which 
Copper,  Brafs,  and  Metals,  infeMor  to  Silver,  are 
dircfledtobc  fpun  on  Thread,  not  on  $flk\  which  Acl  alfo 
reguUtcs  making  Copper-Wire,  Lace,  Spangles,  ^r. 

 Wire- Drawers  are  to  take  out  annua)  Licences,  pay. 

iogz/.  forthefsmc.  Stat.x\Gto  3- 4'- 

WISTA,  A  n-.cafure  of  Land  amonj;  the  Saxons  \ 
being  the  quantity  of  Half  a  Hide;  the  Hide  bsing  120 
Acres.    hUn.  Jiti.  'x-  \%%- 

WITAM,  SauHdum  Wilam  jarare»  Was  for  a  perion 
to  purge  himfclf  by  the  oaths  of  To  myiy  Wiincilc9,  as 
iheoffcnce  requi  ed.    Leg.  Iit^^  taf.  63. 

WnXHCRAFr;  See  C«.y;««,'/Cff. 

WITE.  A  Saxctt  word  ufed  for  Huniibrnenl ;  a  Pain, 
Penalty,  Muia.  ISc.  So  IVtttfrtt  is  a  term  of  privilege 
ot  immunity  from  fines  and  amercements.  $ax  Dici- 
Hencc  come  the  w.-^rds  Blxdvjiie,  Ltchtrwits,  Sec. 

WITENA-GEMOT,  or  WiT  I  i-.NA-GF.MOT, 
Sax.  Cowvtniut  S/tfift/t:tm.]  A  Conveniion  or  Affcmbly 
of  great  men,  10  advilc  and  afDll  the  King,  ar.l>vcrabic 


(0  our  Parliament,  in  the  time  of  the  Saxem;  or,  rather 
an  A.Tembly  of  the  whole  Nation.  See  title  Vifft  : 
Sfiure's  ^Kgh'Saxen  Ccvtmnent  i6j,  ;  and  this 
Uidiicnary,  title  FatUa/aent. 

WITENS,  The  Chief  of  the  ^ars*  Lords  or  T^tf 
their  Ncbies  ..nd  wife  men.  Sax.  Diii 

WI  !  ERDEN.  A  taxation  of  the  mft  Saxint,  im- 
pofed  by  the  public  Council  of  the  kingdom.  Chixrt, 
Btbehvilf.  Rtg.  Jnao  855. 

WITHERNAM.  From  the  Sax.  mtber.  i.  e.  altera, 
or,  as  fome  fay,  contra,        Nam.  eaj>tic  ]    Where  a 
Didrefs  is  driven  out  of  the  Coanty,  and  the  Sheriff  upon 
I  a  Replevin  cannot  make  deliverance  to  the  party  dif- 
I  trained  ;  in  this  cafe  the  Writ  nf  Withernam  ii  di'e^lcd 
i  to  the  Sheriff,  for  the  taking  as  many  of  hu  bca.ls  or 
goods,  who  did  thus  unlawfully  diftrain,  into  hii  keep, 
ing,  till  the  party  make  deliverance  of  the  firll  Diilrcfs, 
ifc.    It  is  therefore  a  taiin^^  or  Reprifal  of  errtr  cattle 
or  goods,  in  lieu  of  ihofc  that  were  formerly  unjuHly 
irtkcn  and  cflnioed,  or  otherwife  withholden.    f.  A*.  S, 
6ij,  6g:  zJnjf.  14-);    S/at.  ffejjm.  2.  i^EJ.  \.  e.  t. 
Sec  title  HefiUvm  1.;  V. 

This  Writ  IS  granted  on  the  return  of  the  Sheriff  upon 
the  /^itai  and  P/uritj  in  Rcplivin,  that  the  Cattle, 
are  efloined,  by  reafuu  whereof  he  cannot  replevy 
them  ;  and  it  appears  by  our  books,  that  the  Sheriff 
may  award  Withernam  on  R.-pIevin  fued  by  plaint,  if 
it  be  found  by  inqueft  in  the  county,  that  the  Cattle  were 
clloiiied  according  to  the  Bailiff's  return,  t5"(.  Though 
upon  the  Withernam  awarded  in  the  County  Court, 
if  the  Bailiff  doth  return  that  the  other  party  hath  no: 
any  thing,  there  (hall  be  an  J/ias  and  PUria.  and  fo 
infinite,  and  no  other  remedy  there:  But  on  i  Wither- 
nam returned  in  thr  King's  Binch,  or  Common  Pleat, 
if  the  Sheriff  return  that  the  party  hath  not  any  thing, 
i^c.  a  Ciipsai  fhall  iQue  againll  him,  and  Exigent  and 
Outlawry.  Ntiv  Nat.  Br.  166.  In  Replevin,  i^e.  the 
Sheriff  returns  averia  tlongafa  j'uni  by  the  defendant; 
thereupon  a  Writ  of  Withernam  is  awarded;  and  if  he 
return  mbti,  the  plaintiff  proofed"  to  Outlawry  by  Jtfiat 
and  Pluriet  Capiat  in  iyhhemam^  and  fo  to  Exigent: 
There  is  fome  difference  where  the  defendant  appeareth 
upon  the  return  of  tnc  Phrki  Capiat,  and  when  he  ftays 
lt»ngcr,  and  appears  mi  the  returrr  of  the  Kxt^»cni  and  not 
before  ;  for  in  the  fi  ll  cafe  lii«  Cattle  fliall  t.ot  be  taken 
in  With'.-rnam:  but  he  tnull  find  pledges  to  make  deli- 
verance, or  be  committed  ;  and,  in  the  I-  Jl  cafe,  he 
fli:il)  not  only  hnd  pledges  for  making  dclivcance,  but 
fhali  be  fined,  and  h  s  Cattle  may  beMken  in  Wither- 
nam ;  In  both  cnfc*,  the  plaintiff  may  declare  for  the 
urjull  taking,  and  yet  detaining  of  his  Cattle,  and  fo  go 
to  tri:it  upon  the  right ;  and  if  it  is  found  for  him,  then 
he  (hull  recover  the  value  of  the  Catile,  with  colli  and 
dai"»i;es.  or  may  have  i  e  Cattle  aj*  lin  by  a  rttorno 
habtitJo  directed  10  the  sheriff;  but  if  it  br  fojud  for 
the  ue'cr.danc,  he  fhall  keep  the  Cattle,  and  havecoffs 
■nd  damag-j  ftrihe  unjoft  profeculion.     1  Uro^nl.  180. 

A  uefendant  in  Replevin  may  hnve  a  Writ  of  Wither- 
nam dgiinfi  the  plaintiff:  as  if  the  defendant  hath  s 
Return  ;»A-ardcd  for  iiim,  and  he  lueih  a  writ  tk  reicms- 
haitK.^o,  and  Ific  Sheriff  return  upon  the  PinrUit  ^apj 
avtria  Ttohgata  fvnft  he  (ball  have  a /<i  far.  againd  rhe 
pledges  .^hich  1  >•  plaintiff  put  in  to  prwecute,  \^(.\  andf 
if  ibey  have  oetmng,  chcQ  he  QuUl  have  *^C,tp:at  aj. 
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/inv/i^rMm  agatnfl  the  pluntiff.  The  Cattle  taken  in 
Wiiucrnam  are  to  be  ad  vaUntiam,  i  t.  to  the  value 
oi  tlu'  Caitic  tluc  were  6ril  cakt^n  and  decain-.tl ;  for  it 
is  to  be  uiiderllaod  n  'tonlyofthenumber  of  the  Catttc, 
but  according  )0  the  worth  and  v.ikur ;  othcrwife  he 
that  brings  the  Replevin  and  Withernam  will  be  de- 
prived of  his  laiisf action.  Wncrc  Cattle  have  been 
taken  in  Wilhtrnam.  they  have  beer.,  by  a  Rule  ot 
Court,  delivered  b.n,k  and  rcflorcd  to  the  Oivncr.  on  his 
p3ymciiC  to  the  plaintil'T  of  all  damages,  coih,  and 
expcnces.  3  LtU.  Abr.  bcp.  Cattle  taken  in  Wither- 
nivin  may  be  milked,  or  w<)rked  leaionably  ;  bccaufc 
they  arc  delivered  to  tlic  p-irty  as  his  own  Cattle,  tiV. 
Cfr/i/rri  of  Cittle  diftrained.     i  Z./c«  302. 

This  word  Withernam  alfo  iigniEcs  Kcptifals  ukenat 
Sea  by  Leticrs  of  Mart.    See  t<:nri  af  Marque. 

WJTHEitSAKE,  An  Apollaic,  or  perfidious  Renc- 
PftJo.     Ltg  Canut.cap.  27. 

WI  I  HUUr  DAY;  Sec  ZiutDit. 

WiTNLSS,  7V//.'/.]  One  who  gives  Evidence  in  a 
ca'ife ;  an  indttfcrcnt  pcrl'on  to  each  party*, fworn  to 
fpcak  the  truth,  the  whole  truth,  and  nothing  but  the 
truth.     2  Li'l.  Ahr.  700.    See  i\\\t  E  vultnce. 

WITTtNA-GEMOT  ;  Sec  ly.una-Gttnci. 

WO.'^D,  A  profitable  herb  much  ufed  for  the  dy- 
ing oT  Blue  Colours.  See  title  Ttihu. 

WOLD,  $ax.'\  A  Down,  or  open  Champaign 
Ground,  void  of  Wood;  as'^.'iixy  in  ihc  IVoUi,  Cotjhuaidt 
in  GkucclUrjhire y  Sec. 

WULFKSHE/.D,  or  WOLFERHEFOD,  Sax. 
Cfijiur  Lupii:u'K,'\  Was  the  condition  of  fuch  as  were 
Outlawed  in  the  time  of  the  Saxcm  \  who,  if  they  could 
not  be  taken  ative  to  be  brought  to  jultice,  might  be 
lain,  and  their  heads  brought  to  the  King;  for  they 
A'crr  no  more  accoanted  of  than  a  Wolf's  Head,  a  beall 
fo  hurtful  to  man.  Ltg.  Edw,  Can/.:  Braci.  lih.  3.  Sec 
title  Osulaw 

W^ONG,  Saxon.]  A  Field.  Spelm, 

WOOD.  If  any  pcrfon  purpofely  burned  any  pile  of 
Wood,  or  barked  any  trees,  ^V.  the  owner  migbirecover 
trebJe  damages  for  it  in  trefpafs.  Stat,  antiq.  37  Utn.  6. 
c.  6.  None  may  dcftroy  any  Woods,  by  turning  them 
into  Tillage  or  Failure,  is'c.  if  iwo  Acres  or  more  in 
quantity,  on  pain  of  40^.  an  Acre;  And  no  perfon 
diatl  fjifcr  his  fwine  to  pa  in  a  Wood  unringed,  under 
penaliii  s.  Where  there  is  Wood  or  Coppice  in  Com- 
mon, the  Lord  may  indofe  a  fourth  part*  OV.  Statt. 
35  ^f.  8.  f .  17;  I'^Ei'z.c.  25.  If  Coppice  Wood  is 
t'cU' d  at  or  under  iwcr.[y-four  years'  growth,  there  mull 
be  left  twelve  llandils  of  Oaks  in  every  Acre,  or  the 
like  number  of  Alh.  Elm,  Uc.  on  pain  of  forfeiting 
3/  6d.  for  evcrv  (landil  wanting;  and  they  are  not 
to  be  cut  down  till  ten  inches  fquare  within  three  foot 
of  the  ground,  or  until  fo  many  years  after  they  are 
left,  under  the  penalty  of  6/.  Sd.  is^.  Stat.  35  /Jin.  8. 
c.  17.  All  Woods  or  Coppices  feHed  at  fourteen  years* 
growth,  lliall  be  prefcrved  from  deftruAion  for  eight 
yearj ;  and  no  Caitle  be  put  into  the  ground  from  the 
lime  of  felling  till  five  years  afterwards,  Stat.  ibid. i 
and  Ji0t,  13  Eli:i.  <.  Zj. — See  further,  titles  At/an; 
Larceny  ;  M 1  s  c  H I E  F ,  ^laiidouti  Treei,  S:C.  UA,  plant 
a  1  rcc  upon  his  own  ground,  and  in  gru^^ing  its  roots 
extend  mto  the  Land  of  B.  adjoining,  they  are  Tenants 
in  Common  of  ihi&  Tree ;  fiut  if  all  the  root  grows  in 
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the  ground  of  A.  though  the  boughs  overiludow  B  *% 
Land,  yet  the  branches  follow  the  roar,  and  the  pro- 
perty of  the  whole  is  in  A.    1  Ld.  Raym.  737. 

WOOD-CORN,  A  certain  quaniiiy  of  Grain  paid 
by  the  Tenant  of  forac  Manors  to  the  Lord,  for  the  li- 
berty to  pick  up  dead  or  broken  Wood.  CartuUr. 

Bur^i  S.  Petri  MS.  142. 

WOOD-GELD.  The  cutting  of  Wood  within  the 
Forell,  or  rather  money  paid  for  the  fame  to  the  Foreft- 
crs  ;  nrit  figniiici  to  be  free  from  p  ayment  of  money, 
for  taking  Wood  in  any  h'otefi,  Crerap,  J***'/  ' i^l '■ 
Co.  Lit.  233. 

WOODMEN.  Seem  to  be  thofe  in  Forcfis.  that 
ha^e  tht^ir  charge  parncularly  to  look  to  the  King's 
Woods  there.    Crcmp.  Jurif.  146.    See  title  FQceJl. 

WOODMOTE,  The  old  name  of  that  Court  of  the 
Forell  which  is  now  called  thcCourt  of  Attachments  ; 
which  was  wont  to  be  held  at  tlie  ivill  of  the  chief  Of- 
ficers of  the  Fcrcfl,  without  any  certain  time,  till  Gnce 
the  Statute  of  Charta  d(  Fortja.  hJatrwoad,  c.  22, 
/.  307.  See  title  fprejf. 

WOOD-PLEA-COtjRT.  A  Court  held  i\viccin  the 
yearin  the  Forcll  of  C/^w  in  Shrapjhire,  for  determining 
a'l  matters  of  Wood  and  Agittments  there. 

WOODSTOCK.  Wool  ana  Yarn  may  be  fold  in 
iVoi'Jftofk  on  market  and  fair  days.  Stat.  18  Elix,.  c.  21. 

WOODWARD,  An  Ofnccr  of  the  Forell  whofc  of- 
fice coniilis  in  looking  after  the  Woods,  and  Vert  and 
Venifon,  and  prefenting  offences  relating  to  the  fame, 
l^c.  Woodwards  may  not  walk  with  bow  and  fiiafts, 
but  with  Forell  bills.  Cramp.  Jurif.  201;  Maniooed, 
par.  I.  189.     Sec  title  f(j?-,y?. 

WOOL,  Being  a  Staple  Commodity  of  the  greateft 
value  in  this  kingdom  ;  the  employment  of  our  Foor 
at  home,  and  ourmoU  beneficial  trade  abroad,  depend- 
ing in  a  great  mealure  upon  it ;  divers  good  Laws  have 
from  time  to  time  been  made  to  prcferve  the  fame  en. 
titety  to  ourfeh  ej,  and  to  prevent  its  being  tranfported 
to  other  nations.  An  old  Jla:.  of  27  Ed.  3,  declared  tC 
Felony  to  tranfport  Wool:  But  the  Felony  was  repealed 
by  fiat.  38  Ed.  3.  f-  6  ;  and  Uo-fiat.  11  Ed,  3.  c.  i.  Ti.e 
fiat.  SE/iz.  c.  3,  prohibited  the  tranfportation  of  Live 
Sheep  on  fevere  penalties.  By  fiat.  12  Car,  z.  c.  30, 
any  perfon  exporting  arv  Wool,  Yarn,  Sheep,  or  Ful- 
lers' Earth,  was  to  forfeit  the  fame ;  and  for  every  pound 
weight  of  goods,  3;.  And  the  owners  of  the  Ihip  in 
which  it  was  tranlporicd,  being  privy  to  the  otFcnce, 
were  to  forfeit  all  their  intercll  of  the  faid  Ihip;  alfo 
the  mafler  and  mariners  afTilVng,  all  their  goods  ;  and 
any  perfoos  might  fcize  fuch  Wool,  end  ihould  be  en- 
titled to  one  moiety,  and  the  King  to  the  other  moiety 
of  forfeitures,  ts'c.  The  fiat.  13  ^  i-\  Car.  2.  c.  18, 
made  the  tranfportation  of  Wool  rclony  again  ;  though 
this  being  thought  too  (evtvcfiat.  7  £s'  8  3.  c.  zS,  a 
fccond  time  repealed  the  Felony,  and  ordained  that  ex- 
porting Wool  beyond  Sea  Ihould  incur  a  forfeiture  of  the 
vcHel,  and  treble  value;  and  perfons  aiding  and  aflill- 
ing,  to  fuffcr  three  years'  impiifonment. 

By  /Jat.  gfj  to  H^.  3  40,  the  former  laws  were 
explained,  and  a  further  provifion  made  againll  tranf. 
porting  Wool ;  by  obliging  entries  to  be  made  of  Wool 
Ihorn;  and  Wool  not  to  be  carried  near  the  Sea-coafts, 
but  between  fun  rifing  and  fun-fetting,  is'c. — Unlawful 
exporters  of  Wool,  where  judgment  was  obtained 
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tfgainft  ihem,  were  to  pay  the  fum  recovered  ivithin 
three  months ;  or  be  liable  to  tranfportation  for  fevcn 
years  as  Felons.  Slat.  ^Gm  i.cap.  ii.— The  Admi- 
ralty w-eri-  clirciieJ  to  appoint  three  fixth-ratc  Jhip,  and 
eight  flaops,  tocfuir**  on  ihe  coafls,  and  fearch  and  Tcize 
velTcU  having  Mar.ul.i^^urfs  of  Wool  ot  li.e  kingdom  of 
Ireland^  tobcexpnrted  to  foreign  parts;  which,  with  the 
(hips,  fhall  he  torftitcd,  t3c-  Slat  5  Geo.  i.  e.  ai.  AH 
Woollen  Manufadiurcs  arc  to  be  ffiipped  from  Dublittt 
and  certain  other  ports  in  Jrtlandt  and  imported  here 
into  BidAeford,  and  ports  named,  and  none  others  ;  and 
be  brought  froth  thence  hither  in  Oiip£  built  in  Great 
Britain  QT  Ireland,  and  duly  regiftered  on  oath.  Stat. 
12  Geo.  2.^-21 

By  Jiat.  2S  Geo.  3.  c.  38,  all  the  former  ftatutcs  re- 
fpeiling  the  Exportaiinn  of  Wool  and  Sheep  arc  repealed; 
and  an  infinite  variety  of  regulations  and  reftriflions 
upon  the  fubjefl  is  confoliJated  into  that  Ratute,  which 
it  behoves  the  dc-alcrs  in  and  carriers  of  Wool  to  pay 
particular  attention  to.  Jt  is  given  almoll  at  length 
in  4  Burn.  J.  title  Woclkn  Manufa^urgi  but  as  it  con- 
tains nearly  100  long  claufe3>  it  is  impoHiblc  to  give 
any  adequate  reprcfentation  of  it  in  an  nbridgment. 
The  principal  prohibitioos'are,  that  if  any  pcrfon  (hall 
fend  or  receive  any  Sheep  on  board  a  fhip  or  venTel,  to 
be  carried  put  of  the  kingdom,  the  Sheep  and  Veflel  are 
both  forfeited,  and  tiic  perfon  fo  ofi'endlng  fhall  forfeit 
3  /.  for  every  Sheep,  and  fuft'er  folitary  imprifonmcnt 
fdr  three  months.  But  Wether  Sheep,  by  a  licence  from 
she  Collcflor  of  the  Cuftoms,  may  be  taken  on  board  Tor 
the  ufeof  the  ih:p*s  company.  And  every  perfon  who 
fhall  export  out  of  the  kingdom  any  Wool  or  Woollen 
Articles,  flightly  made  up,  fo  as  eatily  to  be  reduced  to 
Wool  again;  or  any  Fullers'  Earth,  or  Tobacco-pipe 
Clay  ;  and  every  currier,  fliip-owncr,  comoiandcr,  ma- 
riner, or  other  pcrfon,  who  all  knowingly  aflill  in  ex- 
poittng,  or  in  attempting  to  export,  thc(e  articles,  (hall 
forfeit  3/.  for  every  pound  weight,  or  the  fum  of  50/. 
in  the  who^c,  at  the  cK^ion  of  the  profccutor,  and  lhall 
alfo  fyftVr  foli:ary  imprironment  for  three  months. 
But  Wool  may  be  carried 'Coallwire  upon  being  duly 
entered,  and  fccuriiy  being  given,  according  10  the  di- 
re^^ions  of  the  flatute,  to  the  officer  of  the  port  from 
whence  the  fame  (hai!  be  conveyed.  And  tlie  Owners 
of  Sheep,  which  are Ciorn  within  live  miles  of  the  Sea,  and 
ten  miles  in  Ke^t  and  Su£ex,  cannot  remove  the  Wool, 
without  giving  notice  to  the  officer  of  the  nearcU  pott,  as 
directed  by  tite  Jlatutc.    See  further,  this  Did.  title 

Manufa^urfs. 

WOOL-DRIVERS,  Such  as  buy  >S^ool  in  the 
countj-y  of  the  Sheep-owners,  and  carry  it  on  horirback 
to  the  CiOtiiitrs,  or  to  market  towns,  to  fell  again.  S:ai. 
2l^^P-isf  M.  £.  1 3. 

WOOLFERHEI-OD;  Sec  mi/ejhem^. 

WOOL-KKY,  Its  Ground,  Wharf,  and  Key,  in  the 
parilh  of  J!l  Sair.rj,  Barkiggt  in  London,  veiled  in  iruAees 
for  his  Majedy,  bis  heirs  and  fucccflbrs,  i^c.  Sta.; 
$  Ceo.  I .  {.  3  ' . 

WOOLLEM  M  ANUFACTURES.  Combination 
of  Weaverr,'^'oo!-ctitnbtrs,irc.  prohibiicd,//fl?/.  \zG.\. 
t.  34;  29  O.  2.  e.  33.  Extended  to  Combers  of  j£'/ey 
Wool ;  Kfa:nc-work- knitters  and  Stocking-makers, 
fat.  iz  G.  t.  e.  34.  i  8;  and  to  other  Manufac- 
tiircr5,/df.  22  C.  2.  c.  27.  §  2.    See  title  Cc/if/iraij,: 


Regulations  for  the  payment  of  Wages, /!at.  30  G.  2, 
f.  12.  Puniftiment  of  End-gatherers,  13  G.  i,  23. 
^  8-  Having  in  cullody  Cloth  ftolen  from  the  rack, 
or  Wool  left  to  dry,  firll  offence  trtblc  valee,  third 
tranfportation,  j/at.  15  G.  2.  e.  27.  See  further,  for 
fomc  later  ancl  more  efticient  a£ls,  this  Di<flionary, 
title  Matiufa^ures. 

WOOL-STAPLE.  Mentioned  in  J!at.  $t  H.  fiaU 
5,  is.  The  city  or  town  where  Wool  was  fold.  See' 
Staple. 

WOOLWINDERS,  Tliofe  that  wind  up  every 
Fleece  of  Wool,  intended  to  be  packed  and  fold  by 
weight,  into  a  kind  of  bundle,  after  it  is  cleanfcd, 
as  required  by  ftatute,  to  avoid  deceits  by  thrull- 
ing  in  locks  of  refufc  Wool,  and  Thrucnbs,  to  gain 
weight:  They  mull  be  fworn  to  perform  this  oSice 
truly,  between  the  Owner  and  the  Wool-buyer  or  Mer- 
chant. Peifons  winding  and  felling  deceitful  Wool, 
ftiall  forfeit  for  every  fleece  i>d.  And  '\\  VVool-packeri 
do  not  mnke  good  and  due  packing,  without  putting 
any  locks.  Pelt  Wool,  fand,  earth,  dirt,  i^c,  in  fleeces, 
Adion  of  Trefpafs  and  Deceit  lies  againft  them,  ''^c» 
Stats.  S  H.  6.  c.  22i  21  /i.  8.  c.  17. 

WORCESTERS,  and  Worlled  Cloths.  Are  men- 
tioned in  many  of  our  old  ftatutes,  as  JlaiJ,  R.  21 
7  £.  4  ;  14  ^5'  15  Hen.  8.  c.  3,  &c. 

WORDS,  Which  may  be  taken  cr  interpreted  by 
Law  in  a  general  or  common  fenfe,  ought  not  to  re- 
ceive a  llraincd  or  urulual  conftruflion  ;  Ambiguous 
Words  are  to  be  conftrued  fo  as  to  make  them  ftand 
with  Law  and  Equity  ;  and  not  to  be  wrefteJ  to  do 
wrong.  A  Latin  Word  in  pleading,  which  fignified 
divers  thing:,  was  well  ufed  to  exprefs  that  thing  in- 
tended to  be  expri  iTed  by  it :  Uiiccrtain  Words  in  a  De- 
claration, are  made  good  and  certain  by  a  Plea  in  Bar, 
whcic  notice  is  taken  of  the  meaning  of  them;  and 
Words  which  are  in  themfclves  uncertain,  may  be  made 
certain  by  fubfequent  or  following  V/ord«.  The  dif- 
ferent placing  of  the  fame  Words  may  caefe  them  to 
have  a  different  fenfe  and  conlUudion  ;  A  Word  which 
is  written  Otort,  or  abbreviated,  is  not  good  without  a 
dafh  to  dillinTuifh  it :  Scnlelefs  Words  are  void  and  idle  ; 
though  they  ihall  not  hurt  where  the  fenfe  is  good  with- 
out t.iem.  Nor  lhall  Words  in  Deeds  that  are  needlcfs, 
impeach  a  claufe  certain  and  perfcft  without  foch 
Words.    2  Lill.  Ahr.  711,712,  713,714;  Hcb.  3 1 

The  following  general  riiics  and  maxims  are  Hated 
by  Bliiikjhntt  as  having  been  laid  down  by  the  Couitscf 
JulHce,  for  the  conAru^Uon  and  expofition  of  the  leverfl 
fpecies  of  Common  Affurances  or  Conveyances,  where- 
by a  title  to  lands  and  tenements  may  be  transferred 
and  coaveycd  from  one  man  to  another.  2  Comm. 
c.  23. 

1.  That  the  confiru^lion  he  fa^ourahle ,  near 
the  minds  and  apparent  intents  of  the  par;ie?,  as  the 
rules  of  Law  will  admit.  For  li-.f  in:i>:in  -  of  Law  arc, 
iixzX'verha  imenliani  detent  ir/f  .  -iignt  inter' 
pretamur  cbartai  prvfier  fim^  ■  i.m.  And 
t'lerefore  the  conflruttion  mull  be  i  t.i:onab!e,  and 
agri-eable  to  common  underitandiog.  vfW.  60  :  i  Bu!jl^ 
175  ;  Hah.  304. 

2.  That  queiits  in  njerhis  nuila  ejl  amir'^utfas,  ihi 
nulla  expojitio  eonira  'verba  Jitnda  ejl :  but  that,  where 
Che  intention  is  clear,  tbo  minute  a  Arcfs  be  not  laid  on 
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ihe  AriCt  tnd  prccile  ri^n!6catinn  of  Wordt ;  aam  qui 
hj.m  in  Ultra,  harei  in  eorit<t  2  Sa\iti/  157.  *I  hcre- 
foTC,  by  »  Z^*^^  ofa  rcrraindcr  a  rcvcrfion  may  uc'I 
Pifi,  and  f  fonvfr/o.  Hth  27.  And  ai  other  maxim  of 
Litv  i(,  (hat  mala  gtojuMptna  o^n  •vuiat  than  am , 
rrithec,  f^Kc  En^hjh  rcr  bad  Z.<i/Jif  will  dcftn  y  a  Deed 
Wliich  perhaps  (faya  BlaiJi/?oiit)j  claflical  (rtnc  ma) 
think  to  be  DO  unnccctlary  cauiiun.  bee  \0  Rif  133: 
\  Inji.  125  ;   2  Shiyw   •  i\. 

3.  That  the  conll'Utiion  be  made  upon  tlie  entire 
deed*  and  nor  mrrcly  upon  d'>5jointrd  parts  ot  it.  Ntim 
ex  anUitJtKtihui  et  ixnjfqtiiftlthuj  Jit  eftitaa  inttrfrtlctie 
1  Buljt  101.  And  thcrctorr  iiiat  evcrv  pan  it  be 
(ifpoffible}  made  to takr  ;  and  no  Wcrd  but  what 
may  opcraie  in  lomp  fliapc  or  other.  1  If'mj.  4.;7 
AVm  •vti-ba  tiettnt  inttlitgi  ekot  i£eiiu^  11/  rtt  mogit  i/filtat 
guempereut.    PUrx-ti  156. 

4.  I'nat  the  Deed  be  taken  mofl  ftrongly  againft  him 
that  ti  (he  Apcri  or  Conir-^tor,  and  m  favour  of  tnc 
other  party  ;  f''erfa  J'ori:ui  aidptuntur  tontra  prtjtrtmim 
As.  if  Ttrnarit  in  Fee  (imple  grants  to  any  one  an  ctUtc 
for  life  \  generally  r  it  (h^U  be  conArut  d  an  etlatc  for  the 
life  of  the  Grantee.  1  luji  4Z.  For  the  principle  of 
liclf-prefervation  will  make  men  fuflicietitly  pareful*  not 
to  prejudice  their  own  inicrcll  by  the  tooextenfive  mean- 
ing  of  their  Wordi ;  .ind  hereby  all  manner  of  deceit  in 
any  grant  w  avoided;  for  men  would  always  affect  am- 
biguous and  intricate  exprefTiuns.  provided  they  were 
afterwards  at  liberty  to  put  their  own  conRruflion  upon 
them,  but  here  a  dilUn^ion  muil  be  taken  between  an 
Indenture  and  a  Deed-poll  *  for  the  Words  of  an  Indent- 
ure*  executed  by  boih  parties  are  to  be  confidered  as 
the  Words  of  them  both  ;  fcr,  though  delivered  as  the 
Words  of  one  party,  yet  they  arc  not  his  Words  only, 
becaufc  the  other  party  hath  given  his  confcnt  to  every 
one  0/  them.  But  in  a  Deed-poll,  executed  only  by 
the  Grantor,  they  are  the  Words  of  the  Grantor  only, 
and  (halt  be  taken  moll  llrongly  againA  him.  1  lajl.  134. 
Aodf  in  general,  this  rule,  being  a  rule  of  (omc  Ariil- 
nefj  ar.d  rigour,  is  the  tail  to  be  refortcd  to;  and  is 
never  to  be  relied  upon,  but  where  all  other  rules  of  ex- 
pofition  fail.  Bac.  Elm.  t.  3. 

5.  That,  if  the  W'ords  win  bear  two  fesfes,  one  agree- 
able to,  and  another  againH,  Law;  that  fcnfe  be  pre- 
ferred,  which  u  muft  agreeable  thereto.  As  if  Tenant 
in  Tail  lets  a  It-afe  to  have  and  to  hold  during  life  gene- 
rally, it  (hall  be  conftrued  to  be  a  leafc  for  his  oun  iife 
only,  for  that  Hands  with  the  Law ;  and  not  for  the 
life  of  the  LeiTce,  which  i$  beyond  bis  power  to  grant, 
I  Jn/f.  42. 

6.  That  in  a  Deed,  if  there  be  two  claufes  fo  totally  | 
repugnant  to  each  other,  that  they  cannot  Aand  toge- 
ther, the  6rft  Diall  be  rectfived,  and  the  latter  rcjeftcd  ; 
contrary  to  the  general  rule  a*  to  the  e.\pofition  of  Wills: 
yet  in  both  cafes  we  (hould  rather  attempt  to  reconcile 
them.  Hartir.      :  Cro  Elis..  420:  1  A'*r«.  30. 

See   further,   titles  Cmeiwv^wcr ;    DeeJi  j   Sta/ufej ; 
ff'tJ/s.  Sec. 

As  to  Wordj  Defamatory  that  are  aAionable,  fee 
iil\e  ^iJien  : — And  criminal,  making  LiMi  and  U:gh 
7>^<J/ef«,  fee  titles Trecfin. 

WORKHOUSES  :  See  this  Dift.  titles  ;  Fosn 
TraKj'fortMha, 


WORMTAK.  Ittm  en  »liJtm,  cj>^^.  Sec.  Se  Worin- 
uk.tiyc;  "yni.Aen.fslvenii.aHTtuaumaafeJitm  S. Martini. 
Inqutji:  lituj.  22  fiub  2. 

WORT,rf  Wi„  R  I  H,  From  Sax.  /r^r/i.]  A  Cur- 
tila«e,  or  country  farm.  hUt  Wefim  870 

WGRTHIKyr  OF  BLOOD,  An  cxpreffion  of  the 
Lawyers,  fii.nifying  the  preference  givrn  in  Ddccnts,  to 
Ions  before  li.ughtcri.  Sec  title  DtJ.eHt, 

Wi.RlHiNE  OF  LAND,  A  ccrrain  quantity  of 
ground,  fo  ca'lcd  in  the  nunor  0/  KiHgtlanJ  in  the 
county  cf  Uerefsra  ;  And  in  mme  places  the  tenants  arc 
calicd  Worthies.  Cxnfietud,  Mantr.  de  Hedenham  in  Cut. 
Bucki   I  *■  Ed'M  3 . 

WKKCK,  Lat.  ^f^recebm  Marii,  Fr.  /r^jf  ae  Af.r, 
fumf limes  wm  if'rethe,  H'erte,  Is  Seuf  iverfie^  quafi  Sea* 
up  nnp,  i.  c.  EjiHitt  j\iartt  ]  Such  goods  as,  after  a 
bhip  urcck.  are  caft  ufon  th*-  land  by  the  Sea,  and  left 
there,  within  fome  coui.ty  :  lor  they  arc  rot  Wrecks  fo 
long  as  tney  remain  at  Sea,  in  the  jurifdiflion  of  the 
Admiralty.  2  IkJI.  167.  Wliere  a  Ship  perrfhuh  cn  the 
bea,  and  no  man  cfcapes  alive  ct  t  of  it,  this  i^  ciHrd 
Wreck.  And  the  goods  in  the  3hip  being  brought  to 
land  by  the  wave*,  belong  to  the  King  by  hi«  preroga- 
tive, or  to  the  Lord  of  the  manor.  5  Rrp.  106,  By  the 
Common  Law  all  Wrecks  belonged  to  the  Crown;  and 
therefore  ihcy  arc  not  chargeable  with  any  culloms,  and 
for  that  goods  coming  into  the  kingdom  by  Wreck,  are 
not  imported  by  any  body,  hut  cad  aftiore  by  the  wind 
and  Sea.  But  it  wa<  ufual  to  fcizc  Wrecks  to'ihc  King's 
ufe,  only  when  no  Owner  could  be  found  ;  ard  in  that 
cafe  the  property  being  in  no  man.  it  of  confcquencc 
belongs  to  the  King,  as  Lord  of  the  Nanow  Seas,  is'c. 
Bra^.  lih.  2.  c.  5. 

The  pro&ts  arifing  from  Shipwrecks  are  clafTed,  by 
Blacijhntr  among  the  articles  of  the  King's  ancient  or. 
dinary  revenue.  The'c  are  declared  to  be  the  King's 
property  by  the  prerogative  ftaiuie,  17  Ed.  i.  fi.  \. 
c  1 1,  and  were  fo,  long  before,  at  the  Common  Law. 

It  is  worthy  obfervation,  how  greatly  the  Law  of 
Wrecks  has  been  altered,  and  the  ngour  of  it  gradually 
foficned  in  favour  of  the  diflrelTcd  proprietors.  Wreck, 
by  the  ancient  Common  Law,  was  where  any  Ship  was 
loll  at  Sea,  and  the  goods  or  cargo  were  thrown  upon 
the  lard  ;  in  which  cafe  thefe  geoids,  fo  wrecked,  were 
adjudged  to  belong  to  the  King  :  for  it  was  held,  thai,  by 
the  lofs  of  the  Ship,  all  property  was  gone  out  of  the 
original  Owner.  Don.  U  Stud.  D.i.  c.  51.  But  ibis  was 
undoubtedly  adding  forrcw  to  forrow,  and  was  confo- 
nant  neither  to  reaion  nor  hunlaniiy.  Wherefore  it  was 
iirll  ordained  by  King  He»rj  I.,  that  if  any  perfoo  ef- 
caped  alive  out  of  the  Ship,  it  Ihould  be  no  Wreck;  and 
afterwards  King  henry  II.,  by  his  charter,  declared, 
that  if  on  the  coaOs  of  either  England,  Pon'lau,  Olercn,OT 
Ga/tinjt  any  Ship  fhould  be  diilttflcd, and  either  man  or 
bead  Ihould  cfcapc  or  be  found  therein  alive,  the  goods 
(hould  remain  to  the  Owners,  if  they  claimed  them  with- 
in three  months;  but  ctherwife  ftould  be  cHecmed  a 
Wreck,  and  (hould  belong  to  the  King,  or  other  Lord  of 
the  franchilc.  This  v-m  again  condrmcd  with  im- 
provements by  King  K-JarJ  1.;  who,  in  thcfecond  year 
of  his  reign,  not  only  ciUbliihed  thefe  conccffiors,  by 
ordaining  that  the  Owner,  if  he  was  ihipwreckcd  and 
cfcapcd,  eanei  rti  Jhas  lihrai  et  quietaj  haheret,  but  alfo, 
that,  if  he  pcrifticd^his  children,  or,  in  default  of  them, 
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bis  brethren  and  ri(lers>  ihoulJ  retain  the  property  ;  and. 
in  default  of  brother  or  filler,  then  the  goods  (hould  re- 
main to  the  King.  And  the  Laiv,  as  laid  do*n  by 
Jiracion  in  ihc  reign  of  Henry  Ht.,  feems  flili  to  have 
improved  in  its  equity.  For  then,  if  not  only  a  dog 
(for  inftance)  efcnpcd.  by  which  the  owner  might  be 
difcovcrcd,  but  if  any  certain  msrk  were  ftt  on  the 
i^tTods,  by  which  they  might  be  known  again,  it  was 
held  to  be  no  Wreck.  Bra^l.  I.  3.  f  3.  And  this  is  cer- 
tainly moll  agreeable  to  reafon;  the  rational  claim  of 
the  King  being  only  founded  upon  this,  that  the  true 
owner  cannot  be  afceriaincd.  Afterwards,  in  ihe/iaf. 
IVepm.  1  ;  3  Ed.  1 .  r.  4,  the  time  of  limitation  of  claims 
given  by  ihe  charter  of  Htmy  U.,  is  extended  10  a  year 
ard  a  day,  according  to  the  ufage  of  AVwo/rrtJi- :  and  it 
enaftSf  that  if  a  roan,  a  dog,  or  a  cat,  cfc.ipe  alive,  the 
veflel  ihall  not  be  adjudged  a  Wreck.  Tbefe  animals 
are  only  put  for  examples;  for  it  is  now  held, that  not 
only  if  any  live  thing  efcape,  but  if  proof  can  be  made 
of  tiie  property  of  any  of  the  goods  or  ladir.g  which 
come  to  ftiore,  they  lhall  not  be  forfeiied  as  Wreck. 
The  ftatutc  further  ordains,  that  the  Sheriffof  the  county 
fhall  be  bound  to  keep  the  goods  a  year  and  a  day,  that 
if  any  man  can  prove  a  property  in  them,  either  in  his 
own  right  or  by  right  of  reprefentation,  they  ftiall  be 
redored  to  him  without  delay  ;  but,  if  no  fuch  pro* 
pcrly  be  proved  within  that  time,  they  then  ftiall  be  the 
King's.  2  Inji.  If  the  goods  are  of  a  pcrifhable 

nature,  the  Sheriff  may  fcl!  them,  and  the  money  fhall 
be  liable  in  their  flcad.  PlcwJ.  166.  This  revenue  of 
Wrecks  is  frequently  granted  out  to  Lords  of  manors,  as 
a  royal  franchife ;  but  if  any  one  be  thus  entitled  to 
Wrecks  in  his  own  land,  and  the  King's  goods  are 
wrecked  tlicreon,  the  King  may  claim  ihem  at  any  time, 
even  after  the  year  and  day.  2  hfl.  168, 

In  order  to  conftitute  a  legal  Wreck,  the  goods  muft 
come  to  land.  Jf  they  continue  at  Sea,  the  Law  diftin- 
guiihcs  them  by  the  barbarous  and  uncouth  appellations 
of  jcifamyfloijamt  and  ligan.  Jetjam  is,  where  goods  arc 
cart  into  the  Sea,  and  there  Cnk  and  remain  under  wa- 
ter;  /"i^-yrtw  is,  where  they  continue  floating  or  fwim- 
ming  on  the  furfacc  of  the  waves  :  L'gan,  or  La^an,  is, 
where  they  are  funk  in  the  Sea,  but  tied  to  a  cork  or 
buoy,  in  order  lo  be  found  again,  5  Rtp-  106.  Thefe 
are  alfo  the  King's,  if  no  owner  appears  to  claim  them  ; 
but,  if  any  Owner  appears,  he  is  entitled  to  recover  the 
pofTefTion.  For  even  if  they  be  call  overboard,  with- 
out any  mark  or  buoy,  in  order  to  lighten  the  Ship, 
the  Owner  i$  not  by  this  aft  of  neceflity  conftrued  to 
have  renounced  his  property  :  much  Icfs  can  things 
hgan  be  fuppofed  to  be  abandoned,  fince  the  Owner  has 
done  all  in  his  power  to  affert  and  retain  bis  property. 
Thefe  three  arc  therefore  accounted  fo  far  a  diilinfl 
thing  from  the  former,  that  by  the  King's  grant  to  a 
Iran  nf  \\'recks,  things  Jet/am^  f.oifam,  and  ligan  will 
notpafi.  i^Rep,  108.  See  title  7f/>w,  &c. 

Wrecks,  in  their  legal  acceptation,  are  at  pre feni  not 
very  frequent :  for,  if  any  goods  come  to  land,  it  rarely 
happens,  fir.ce  the  improvement  of  Cfimmrrcc,  Navi- 
gation, and  Correfpontier.ee,  tliat  the  Ownor  is  not  able 
to  affert  his  property  within  the  year  and  day  limited  by 
Law.  And  in  order  to  preferVe  this  property  «niire  for 
him»  and  if  poiBble  10  prevent  Wrecks  al  all,  our  Laws 
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have  made  many  very  humane  regulations.  By  fitu. 
27  Edt».  3  -  13,  if  any  Ship  be  loll  on  the  fhorc,  and 
the  goods  come  to  land,  {which  cannot,  fays  the  Statuie» 
be  called  Wreck,)  they  (hall  be  pret'eotly  delivered  to  thr 
merchants,  paying  only  a  reafonable  reward  to  thofe  that 
faved  and  prefcrved  them,  which  is  called  Salvage. 
Sec  title  In/aranre  11.  6, — Alfo,  by  ihs  Common  Law,  if 
any  perfons  (other  than  the  ShcrifF)  take  any  gooHs  focaft 
onfhorc,  which  are  not  legal  Wreck,  the  Owners  might 
have  a  cooimifCon  to  inquire  and  find  them  out, and  compel 
ihem  to  make  rcrtitution.  f.N.B.itz.  And  by  J!  at, 
1 2  jj'in  Jl.  2.  f.  iS,  confirmed  by  fiat.  \  Geo.  \.c,  12,  in 
order  to  afTifl  thcdillrefred,and  prevent  thcfcandalcus  il- 
legal practices  on  lomc  of  our  Sea-coaUs,itts  enaAcd.thac 
all  headotHcers  and othersoftownsnearthe  Sea fliall, upon 
application  made  to  them,  fummon  as  many  hands  :<s  are 
neccffary,  and  fend  them  to  the  relief  of  any  Ship  in  dif- 
trefs,on  forfeiture  of  100/.;  and  in  cafe  of  afiiftance  given. 
Salvage  fhall  be  paid  by  the  Owners,  to  be  afTtfred  by 
three  neighbouring  Jullices.  All  perfons  th?t  fecrete 
any  gocQi  fhall  forfeit  their  treble  value :  and  if  ihcy 
wilfully  do  any  aft  whereby  the  Ship  is  loll  or  dc ftrcyed, 
by  making  holes  in  her,  fleaUng  her  pumps,  or  othcrwifc, 
they  are  guilty  of  Felony,  without  -benefit  of  cl^-rgy, 
LalUy,  by  JJat.  26  Geo.  z.  c.  19,  plundering  any  V'cfii;! 
cither  in  dillrcfs,  or  wrecked,  and  wheiher  any  living- 
creature  be  on  board,  or  not,  (for,  whether  Wreck  or 
oiherwile,  it  is  clearly  not  the  property  of  the  populace,) 
or  preventing  the  cfcape  of  any  perfon  that  endeavours 
to  five  his  life,  or  wounding  him  with  intent  to  dcflroy 
him,  or  putting  out  falfc  lights  in  order  to  bring  any 
Veffe!  into  danger;  are  all  declared  to  be  capital  Felo- 
nies ;  in  like  manner  as  the  dellroying  of  trees,  flci-ples^ 
or  other  lUted  fea-marks,  is  punifhed  by  /of.  8  £/tz. 
f.  13,  with  a  forfeitureof  ico/.  or  Outlawry.  Moreover, 
by  the  faid  ilatutc  of  26  do.  2,  pilfering  any  goods  cart 
alhore  is  declared  to  be  Petty  Larceny;  and  many  other 
falutary  regulations  are  made,  for  the  more  eflcftuall/ 
prefcrving  Ships,  of  any  nation,  in  dillrefs.  1  Comm.  e.  8. 

The  year  and  day,  in  the  JJat.  U'eftm.  l,  fhall  be  ac- 
counted from  the  fcizure ;  and  if  the  Owner  of  the 
goods  die  within  the  year,  his  executors  or  admini- 
rtraiors  may  make  proof,  z  lnj}.  167  ;  5  Rep.  106.  If  a 
man  have  a  grant  of  Wreck,  and  goods  arc  wrecked 
upon  his  lands,  and  another  takcth  them  away  before 
feizure,  he  may  bring  Aftion  of  Trefpafs,  Wc.  For,  be- 
fore they  arc  fcizcd,  there  is  no  property  gained  la 
make  it  Felony.  1  Ha'wk.  P.  C.  e.  53.  §  24. 

If  goods  wrecked  are  feizcd  by  perfons  having  no  an- 
thority,  the  Owner  may  have  his  a^ton  againtt  them  ; 
or  if  the  wrong. doers  are  unknown,  he  may  have  a  com- 
milfion  to  inquire,  i^c.  z  Inft.  166.  Goods  loft  by  Tem- 
peft,  or  Piracy,  ts'c  and  not  by  Wteck,  if  they  after- 
wards come  to  land,  fhall  be  refiorod  to  the  Owner. 
Siat.z-jEd.-^.Jf.z.e.  i^.  Where  a  Ship  is  ready  to  fii;k, 
and  all  the  men  therein,  for  the  prelervaiion  of  their 
live?,  quit  the  Ship,  and  afterwards  flie  pe rifhss ;  if  any 
of  the  men  are  faved  rnd  come  to  land,  the  goods  arc 
not  lort.  A  Ship  on  the  Sea  was  chisfed  by  an  enemy; 
the  men  therein,  for  the  fecurity  of  their  liics,  forfoolc 
the  Ship,  which  was  taken  by  the  enemy,  and  fpoiled  of 
her  goods  and  tackle,  and  then  turned  to  fea  ;  after  this 
by  llrcfs  of  weather  fhc  was  cail  on  land,  where  it 
5  S  happened 
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happened  her  men  Cifely  arriiret! ;  and  it  w«  refolved, 
ih«  this  w«  no  Wreck,  z  Uji.  167.  Sec  futiher,  dUes 
AdVT  ;  Pilotit  &c. 

WRECKFRF.E.  Is  to  b?  cxemp:  from  the  forfeiture 
of  ihipwrcckrd  good*  and  vcfiels ;  which  King  Eih».  I. 
by  charier  granted  tJ  ilie  Barons  of  ine  Cinqae  Pons. 
Plaeit.  ttmp.  £,i'u.\  1. 

\v  R  I  r. 

Butvi,  from  SiX.  lf'riiur.,  {.  e.  S^ril^rt.]  In  ge- 
neral is  the  King's  Precept,  in  writing  under  leal,  ilfu- 
ing  oy:  of  fome  Courf,  to  the  Sheiirt,  or  other  p^rlon, 
and  commanding  lonitLhing  tu  beuotiC  touching  a  (utt 
or  aAion*  or  giving  comnniffion  to  have  it  done.  Tertas 
tie  Lti.  :  X  l»Ji,  7?.  Alio  a  VV.-it  is  faij  10  be  a  formal 
letter  of  the  Kind's,  in  parchment  fciled  with  a  leal,  di- 
rr^ed  to  fomc  Judge,  UHiccr.  or  Mitsilter,  ijc.  at  the 
fuit  or  plaiat  of  a  SubjeA,  requiring  to  have  a  t'.ine 
done,  for  the  caufe  exprfflVd»  which  is  to  be  <iif- 

cud'ed  in  the  proper  Court,  according  to  Law.  O'ui  Xut. 
Jlr.^;  Shp  Jsr.3.\^.  Of  Writ!  there  arc  diver*  kmds, 
in  m.iriy  relpc^ts  ;  foine  W'i'us  are  grounded  un  Rights  of 
AAion,  and  fome  in  niture  of  Comtnitlions ;  fome  mau- 
^al»ry  and  txtraJuJicial,  and  others  remaiai  \  fome  are 
ff,iteut  or  open ;  foroc  ilo/t  or  fealcd  up  ;  fome  Writs 
ilTuc  at  the  fuit  of  panics ;  fome  are  of  cjjict ;  fome  or- 
ainary\  and  other*  of  priviUge\  fome  Writs  are  di- 
refled  to  the  Sheriffi,  and  in  Special  cafes  to  the  party, 
ij£.  I  Inji.  289:  2        39 :  7  xo. 

The  Writs  in  Civil  .Aittoas  are  either  criminal  or  juJi- 
titd;  Original  Writs  are  iffued  out  in  the  Cjurt  of  Chan- 
cery, for  the  fummoning  a  defendant  10  appear,  and  are 
granted  before  the  fuit  it  begun,  to  begin  the  fame  ;  and 
judicial  Writi  ifTuc  out  of  ihc  Court  where  the  Ofiginal 
li  returned,  after  the  fuit  i»  begun  :  The  Originals  bear 
date  in  the  name  of  the  King;  hue  Judicial  Writs  bear 
///.'('  in  the  name  of  the  Chief  J  ullice.  See  titles  Original ; 
Pr^tj'i ;  Latitat ;  Capiat,  Stc—  A  Writ  without  a  te/ii 
li  not  good,  for  the  time  may  be  material  when  it  was 
taken  oat,  and  it  is  proved  by  the  f'^Jtf ;  and  if  it  be  out 
of  the  Common  Law  Courti,  it  muft  bear  date  fome  day 
in  Term  (not  being  Si-uJuj,);  but  in  Chancery,  Writs  may 
b(*  iflucd  in  Vacation  as  well  as  Term-time,  as  that  Court 
ii  always  open.  F.N.B*  51.  147  i  2  40:  Luttu. 
337:  St£  Sia:.       Car.  t,  e.2. 

Wilts  in  A£\ioni  are  likewife  rml ;  concerning  the  pof- 
feinon  of  lands,  called  Writ*  of  Entry,  or  of  Right, 
tojching  the  property,  ti^r  ;  pirji/uii,  relating  10  goodi, 
chattels,  and  perfonal  injurie^ ;  and  mtxed,  for  tuc  re- 
covery of  the  thing,  and  damages.  2  laji.  ^9.  Writs 
rn.iv  be  ^^JM^^y*  of  a  man's  o»vn  pofTeiTian  ;  or 
ect'rci,  of  the  Icilin  and  polTcfllon  of  his  Ancellor:  There 
are  alfo  certam  Writs  of  Prevention  or  Anticip;ition  ;  and 
of  Rediiution,  -^e.  But  the  moll  common  Writs  to 
dii!y  ofc,  are  in  Debt.Dctinue.Trefpafj,  Aiiion  upon  the 
Cafe,  Accompt,  and  Covenant,  ISc.  which  with  ethers 
mud  be  rightly  directed,  or  they  will  be  naught.  F  A*.  B.: 
S:yU  4.2,  2^7.  In  all  Writ*  care  is  to  be  taken,  that  they 
be  laid  and  formed  according  tu  the  eaufe  or  ground  of 
them,  and  lo  purlued  in  the  procefs  thereof :  Though 
the  Writ  in  fome  cafes  may  be  general ;  and  the  Count 
or  Declaration  fpecial.  Hoh.  \%,%\»  a$l> 

Writ  op  Aesutakce,  A  Writ  iffaing  out  cf  the 
Exchei^uct  to  authorifc  any  perfon  co  take  a  Ccndable, 


or  other  public  officer,  to  feize  goods  or  merchandize 
prohibited  and  uncullomcd,  t^.'.  There  ii  alio  a  Writ 
of  this  nam;  ilTued  oot  of  the  Chancery,  to  give  pof- 
feluoD  of  land.  Stat.  14.  Car.  2.  ^.  i. 

WaiT  OF  D£Liv£R.r,  In  what  cafes  graniable, 
Stat.  13       14  Car,  z.  c.W.  i(  30. 

Whit  of  Exrar  ;  See  title  £«iry. 
Writ  or  Ikc]j;iry  of  Dauaces,  A  judicial 
Writ,  that  iOues  out  to  the  Sheritf  upon  a  Judgment 
by  Uefauit,  in  Action,  of  the  Cafe,  Covcn.tnt,  Tieipafsa 
'1  roTcr,  £3"*-.  commanding  him  to  fummon  a  Jury  to  in- 
quire what  D<i.mages  the  plaintiff  hath  rjllaiocd  caaJiMi* 

Tnc  Writ  of  loquir)'  Ibould  be  returnable  on  a  ge- 
neral reiura.or  day  certain,  according  to  the  nature  of 
the  proceedings  :  it  by  Origin.ii,  on  a  general  return;  if 
by  Bill,  on  a  day  certain.  ISut  ^here,  in  an  Action  by 
Bill  againU  an  Attorney,  the  Writ  of  Inquiry  was  retam- 
able  on  a  general  retorn,  it  was  bolden  not  to  be  error  : 
but  only  a  mifcoctiuuance,  and  cared  by  the  Statutes  of 
Jeofail, .  2  ■S'/fvi,  947  :  $ai.  Rtp.  z\t^. 

A  Writ  of  Inquiry  of  Damages  is  a  mere  Inqaefl  of 
OHice,  to  inform  the  confcience  of  the  Court ;  who,  if 
they  pleafe,  may  themfelvcs  ailefs  thel>amagei.  And 
it  ii  accordingly  the  practice,  in  Adions  upon  Promif- 
fory  Notes  and  BiUs  of  Exchange,  inflead  of  executing  a 
Writ  of  Inquiry,  to  apply  to  the  Court  for  a  rule  to 
fhcw  caufe,  why  it  ftioutd  not  be  referred  to  the  Mailer 
to  fee  what  is  due  for  principal  and  interefl,  and  why 
final  judgment  (hould  not  be  figncd  for  that  fum,  with- 
out executing  a  Writ  of  Inquiry ;  which  rule  is  made 
abfolute,  on  an  afHdavit  of  frrvicc,  unlefs  good  caufe  be 
fhewn  to  the  contrary.  Ti^J'i  Prad.  K.  B. — This  prac- 
tice, however,  is  confined  to  Adions  upon  I'romiffory 
Notes  and  BilU  of  Exchange,  where  the  ^vomum  of  Da- 
mages depends  on  figures  which  may  be  as  well  afcer- 
uined  by  t>.e  Mailer  as  before  a  Jury  ;  and  therefore 
where  the  defendant  had  fuffered  judgment  by  default, 
in  an  Aflion  of -^i«//;V,  on  a  foreign  Judgment,  the 
Court  retufcd  to  make  the  rule  abfolute,  tor  a  icfcrenco 
to  the  Mailer;  faying,  this  was  an  attempt  to  carry  the 
rule  further  thun  had  yet  been  done,  and  as  there  was  no 
inilance  oMhe  kind,  they  would  not  make  a  precedent 
for  it.  4  Ttrm  Rep.  4,93.  The  Court  has  alfo  rclufed  10 
make  the  rule  abfolute,  in  an  Action  upon  a  Bill  of  Ex- 
change, lor  foreign  money  ;  the  value  of  which  is  un* 
ccrt.iin,  and  can  only  he  afcertained  by  a  Jury.  5  Ttrm 
Rfp.  Sy.  Sec  CVe.  iV.z.  536  ;  Cre.  Ji.,:  b\y. 

Where  the  Jury,  upon  the  trial  of  an  liTue,  omit  to 
afTefsthe  Damages,  the  umiflion  may,  in  fume  cafes,  be 
fupplied  by  a  Writ  of  Inquiry.  As  to  uhich  it  feems, 
that  where  the  matter,  omitted  to  be  inquired  by  the 
principal  Jury,  is  fuch  as  goes  to  the  very  point  of  the 
Hlue,and  upon  which,  if  it  be  found  by  the  Jury,  an  At- 
taint will  lie  againft  them,  hy  the  party,  if  they  have 
given  a  falft-  verdiifl ;  there,  luch  matter  cannot  be  fup- 
plied by  a  Writ  of  inquiry,  becaufc  thereby  the  pUintitf 
maylofc  hisAAioflof  .A;:aint,  which  will  not  lie  upon  an 
Inquctl  of  Office.  Ti^J"j  Pra/l, 

Thus  wherein  Deti;'.uc,  the  Jury  omitted  to  aficfs  the 
value  of  the  goods,  the  Court  refufed  to  fuppty  the  omif- 
fion  by  a  Writ  of  Inquiry.  And  fo  where  the  Jury, 
who  try  the  iffue  in  Xepleviti,  (fee  that  title,)  omit  ta 
inquire  of  the  rent  in  arrcar,  and  value  of  the  cattle, 

purfuant 
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purfuant  to  the  fJatute  17  C.  2.  r.  7,  no  Writ  of  Inquiry 
can  he  afierwards  awarded,  to  fopply  ihc  omiffion  ;  for,  / 
by  the  words  of  the  flatute,  thefe  milters  are  to  be  in- 
quired of,  by  ihc  fame  Jary  who  try  the  iffoe.  TiisPt 
Praci.  and  ihe  tuchofitirs  there  ciied. 

But  where  the  matter,  omitted  to  be  inquired  by  the 
principal  jury,  doih  not  go  to  the  point  in  ifiuc,  or  nc- 
CtfiTary  confequcnce  thereof,  but  is  merely  collateral,  as 
the  four  ufoal  Inquirie?  nn  a  quart  im^idit ;  there,  fuch 
matter  may  be  fupplicd  by  a  Writ  of  Inquiry,  without 
any  damage  to  the  party;  beAufp,  if  the  fame  had  been 
inquired  of  by  the  principal  Jury,  it  would  have  been, 
as  to  thofe  particulars,  no  more  than  an  Inqucllof  Of- 
fice, upon  which  an  Attaint  vvi'>not  lie.  Carth.  ^62. 

Thus,  where  the  parties  being  at  iffue  in  cffumpfisy  a 
demurrer  was  joined  upon  the  evidence,  and  the  Jury 
difcharged,  witaoat  aflt-tTing  the  Damages;  and  after- 
wards judgment  was  given  for  the  plaintur,  and  a  Writ 
of  Inquiry  of  Damages  awarded  ;  the  Court  held,  that 
though  the  fame  Jury  might  have  aflcflcd  the  Damages 
conditionally,  yet  it  may  be  as  well  done  by  a  Writ  of 
Inquiry  of  Damages,  when  the  demurrer  is  determined  ; 
and  the  moft  ufaal  courfc  is,  when  there  is  a  demurrer 
upon  evidence,  to  dtfcharge  ihe  Jury,  without  further 
Inquiry.  Crc.  Car,  145. 

So,  in  Trcfpafs  or  RepJcvin,  ngainll  Overfcers  of  the 
Poor,  ailing  uin-.t'.t  rjf:c:iy  if  the  plaintiff  be  nonfuit,  or 
have  a  verdiftagalnft  him,  and  the  Jury  are  difcharged, 
without  inquiiing  of  the  Treble  Damages,  purfuant  to 
Xhcjiut.  43  E!ix.  c.  z,  §  19,  the  defeft  may  be  fupplied 
by  a  Writ  of  Inquiry;  becaufe  fuch  Inquiry  is  no  more 
than  anlnquefl  of  OiHce.  In  fuch  cafe,  as  a  ground  for  ! 
at^ardtng  a  Writ  of  Inquiry,  it  is  neceflary  to  enter  a 
fuggellion  upon  the  ro'l,  that  the  defendants  were  Over- 
feeri  of  the  Poor;  and  that  chc  a£liun  wai  brought 
againl)  them,  for  fomething  done  by  virtue  of  their  of- 
fice. TU^fi  PraSI. 

The  Writ  of  Inquiry  may  be  executed,  on  due  notice, 
before  the  Sheriff  or  his  Deputy;  or,  by  leave  of  the 
Court,  under  fj-ccial  circumlUnces,  before  the  Chief 
Juftice,  or  a  Jud^e  of  AfTiiie,  as  an  Affiftant  to  the  She* 
rilf.  And  where  the  Writ  rtf  Inquiry  is  executed  hc(orL- 
the  Chief  Juilicc,  or  a  Judge  of  AiTizc,  it  is  ufuil  to  , 
move  the  Court,  for  the  Sheriff  to  return  a  good  Jury. 
But  unlefs  fome  matter  of  Law  is  likely  to  arife  in  the 
courfc  of  the  Inquiry,  the  Court  mil  not  give  leave  to 
have  it  executed  before  a  Judge,  merely  on  account  of 
the  imporiancc  of  the  fafis.  TiJeTs  Prail. 

The  Notice  of  Inquiry  fhould  be  in  Writing;  and  if 
the  defendant  have  appeared,  and  his  Attorney  be 
known,  it  iTiouUI  be  dtlivcred  to  fuch  Attorney  :  But  if 
the  de&ndanC  have  t\ot  appeared,  or  his  Attorney  be  un-  j 
known,  the  Notice  ftiould  be  dctivtrtrJ  :o  the  defendant 
himfeU',  or  left  ac  his  iall  place  of  abode.  If  the  Venue 
be  laid  in  LokJou  or  ^fi/Mtjixt  and  the  defendant  live 
within  forty  computed  mile%  from  Lcmdon^  there  mull  be 
eight  days*  Notice  of  Inquiry,  cxcIuGvc  of  the  day  it  is 
given  ;  which  Notice  is  alio  fufncicnt  in  Country  Caufcs  : 
for  the/jf .  14  Gm  2.  t-  17.  ^4,  which  requires  ten 
days*  Notice  of  Tris!  at  the  Aflizes.does  not  extend  to  No- 
tices of  Inquiry.  But  where  the  Venue  is  laid  in  L&ndtn 
ot  MiJiiU/tXt  and  the  defendant  lives  above  forty  com- 
puted milca  from  Lomiout  there  moft  bc  fourteen  dav^' 
Notice  of  Inquiry.  And  Sitadaj  ts  to  be  accounted  a  day 


in  thcfe  Notices,  iinlefs  1:  be  the  d.iy  on  which  the  Notice 
is  given.  Short  Notice  of  Inquiry  is  the  lame  as  fho/t 
Notice  of  Trial :  and  where  a  Term**  Ncticc  of  I'rul  id 
required,  there  mufl,  at  the  fame  dillancc  of  time,  be  the 
like  Notice  of  Inquiry.  TiJa't  Pf.u1.  Sec  title  TV/W. 

Where  the  Inquiry  is  to  be  executed  bcfcrc  the  Chief 
Judicc,  or  a  Judgcof  A{G7.e,  the  Notice  fliould  bs  given 
for  the  Sittings,  or  .Afiizsi,  generally  :  buiothcr^viFe  ibc 
Notice  Ihould  exprcfs  the  particular  time  and  place  of 
executing  it.  A  Writ  of  Inquiry  may  bc  executed,  in 
point  of  time,  on  the  day  it  is  returnable,  but  njt  on  a 
Statiiay ;  and  where  the  Notice  was  to  execuic  it  by  teu 
o'clock,  the  Court  fct  it  aiide  tor  tinccrtainty.  The 
ufual  way  is  to  give  notice  that  the  Inquiry  will  be  ex- 
ecuted, between  two  certain  hcurt ;  a*  between  ten  and 
twelve  o'clock  in  the  forenoon,  or  between  focr  and  fix 
in  the  afternoon,  of  a  particular  day,  on  or  before  the 
return  of  the  Writ.  On  a  Notice  of  Inquiry  fo  given, 
the  party  is  not  ttcd  down  to  the  prccifc  time  fixed  by 
the  Notice  ;  for  the  Shcrifi*  may  have  prior  bufincfsf 
which  may  lall  beyond  it,  TiJa's  Pracl. 

With  regard  to  the  place  of  executing  an  Inquiry,  it 
mufl  bc  executed  within  the  county  where  the  adion  15 
laid, and  the  Notice  ihould  bc  given  accordingly.  Notice 
of  Inquiry  may  be  continued  or  countermaodedi  in  like 
manner  as  Noace  of  Trial.  Tidd^t  PracJ. 

In  LcndeT  or  Mi Jdle/rxt  the  Wnt  muft  be  left  at  the 
Sheriff's  Ofiice  the  day  before  the  time  appointed  for  iij 
execution.  And  if  either  party  propufe  10  attend  by 
Counfcl,  he  {hould  give  Notice  thereof  to  his  adverfary, 
or  he  will  not  be  allowed  for  it  in  colU.  The  execution 
of  the  Writ  may  bc  adjourned  by  the  Sheriff,  after  it 
is  entered  upon.  And  if  the  piiintiff  do  not  prc^d  to 
execute  the  Inquiry  according  to  Notice,  or  counter- 
mand in  time,  the  defendant,  on  an  a^davit  of  attend- 
ance and  ncceff^rv  cxpences  Qiatl  have  hts  colls,  to  be 
taxed  by  thcMsiler.  -li.uri  Pra^l. 

Letting  judgment  go  by  default  is  an  admiflion  of  the 
caufe  of  adion :  aiKi  therefore,  where  the  action  is 
founded  on  a  Contract,  thft'defeniznt  cannot  give  in  evi* 
dence  on  a  Writ  of  Inquiry,  that  it  was  fraudulent.  So, 
in  an  Avlionon  a  Promiffory  Note  or  Bill  of  Exchange, 
the  Note  or  Bill  need  net  be  proved,  though  it  mufl  bo 
produced  before  the 'Jiiry,  in  order  to  fee  whether  any 
money  appears  to  have  been  paid  upon  ir.  Aocf  where 
an  Aflicn  wasbroughc  on  a  Policy  of  Affurance,  on  a  fo- 
reign tliip,  wherein  there  was  a  flipulation,  that  the  po-  • 
licy  fhouM  be  deemed  fuflicient  proof  of  intrreA ;  the 
plaintiff,  on  thr  Writ  of  Inquiry,  was  only  bound  to 
prove  the  defendant's  fubf;:ription  to  the  poli^  without 
giving  any  evidence  of  intercfl.  7 in' J' s  Prod. 

On  the  return  of  the  inquiry,  the  plaintiff  ftiOuId  giv* 
a  rule  for  judgment,  with  the  Cleik  of  the  Rules,  which 
expires  in  foor  days.  And,  in  the  mean  time,  the  de- 
fendant may  move  to  fet  afide  the  Inquifuton,  for  want 
of  due  Notice;  or  on  -iccountof  an  objcflion  to  the  jury, 
or  rot>de  of  returriig  them,  ai  that  forae  of  ihc  Jury 
were  debtors,  taken  out  of  prilon  lor  the  purpofc  of  at- 
tending, or  that  they  were  returned  by  the  plnintiff'j 
Attorney  ;  or  for  exccffivc  DinT.gcs.  The  plaintiff,  iti 
like  manner,  may  move  to  fetafide  the  Inquil'ition,  when 
it  is  obvious  the  Damages  are  too  fmall ;  excfpt  in 
vindictive,  hard,  or  Uifiing  adtor.s.  On  the  expiraiion 
of  ihe  rule  for  judgment,  ih<  Sheriff,  being  called  tipott 
5  S  2  'for 
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for  bi)  Recum,  will  dtlivtr  it,  u-ith  the  Imjuiiiiion,  to  the  t 
plainiifs  Attorney;  uko  gets  the  Inquiruiori  tUmp::d,  | 
aiti  wies  hh  coiU  thereon  with  the  Matter.  TidiTi  I'rtid. 

The  want  of  a  Writ  of  Inquiry  is  aided  by  the  Sta-  1 
tate  of  Jeufails.  And  uhcr^  a  Writ  of  Inquiry  h:id 
been  many  ycarj  executed,  and  co:U  taxed  upon  it,  but  { 
no  final  judgment  entered  up  ;  there  being  cccalion 
to  prove  the  dcbi  in  Chancery,  and  the  Writ  of  Inquiry 
being  loft,  a  ru!c  was  made  for  .t  new  Writ  of  Inquiry 
and  Inquiliiion,  according  to  the  Shcrilfj  notes,  and 
that  the  Mnltcr  Should  indorfe  the  coflf,  which  by  the 
conimitmcnt  book  appeared  to  have  been  taxed.  Tidd^i 
Bruii.  and  the  aulhorttici  there  cited. 

Whit  op  Rebellion.  A  Writ  out  of  Chancety, 
fir  Exchequer,  a^ainft  a  perfon  in  contempt,  for  not 
appearing  in  thole  Courts,  ^r.  See  title  Commijftoit  of 
Rtbtliien. 

WRIT   or  RIGHT, 
BftEVE  DE  R&CT0.]  The  great  and  final  Remedy  for 
bim  that  ii  injured  by  OuJIcr,  or  Privation  of  bi»  Kice* 
hold.   See  Reito  ;  Right. 

By  the  feveral  poiTelfory  remedies  given  by  our  Law, 
(fee  titles  J^wfry,  Jjftxi,)  the  Right  of  Po^Tc^Kon  may  be 
ccttored  lo  him  that  is  unjullly  deprived  thereof.  But 
ihe  Right  of  PcJeJJicK  (though  it  carries  with  it  a  flrong 
prefumplicn)  is  not  always  conclufive  cvidetue  of  the 
Right  of  Property,  which  may  llill  fubfift  in  another 
man  :  For  as  one  man  may  have  the  Poffellion,  and  an- 
other the  Right  of  PofTeflion,  which  'm  recovered  by 
Piftjfory  JilioHs;  fo  onc  man  may  have  the  Right  of 
PolUfTion,  and  thus  not  be  liable  to  evl^on  by  any  Pof- 
fciTory  AdlioD,  and  another  may  have  the  Right  of  Pro- 
pcrty.ajivhich  cannot  be  othcrwife  aflerted  than  by  the 
great  and  final  Remedy  of  a  Writ  of  Right,  or  fuch  cor- 
refpondcnt  Writs  as  are  in  the  nature  of  a  Writ  of 
Right.  3  Comm.  <.  lo.  Sec  Tii/t, 

This  happens  principally  in  four  cafes  :  I.  Upon  Dif- 
conlinuance  by  the  Alienation  of  Tenant  in  Tail :  where- 
by be,  who  had  the  Right  of  PofTcHion,  hach  tranf- 
ferred  it  to  the  Alienee ;  and  therefore  bis  iifue,  or  thofe 
io  remair.deror  reverfion,  fhall  not  be  allowed  to  recover 
by  virtue  of  that  PofTeiTion,  which  the  Tenant  hath  fo 
voluntiirily  transferred,  z,  3.  In  cafe  of  judgment  given 
agaioft  cither  party,  whether  by  his  own  default,  or  upon 
trial  of  the  merits,  in  any  roffellbry  AAion :  for  fuch 
jodgment,  if  obtained  by  him  who  hath  not  the  true 
ownerfhip,  is  held  to  be  a  fpecies  of  Deforcement ; 
which  ho.vever  binds  the  Right  of  Poflcnion,  and  fuffcrs 
it  net  to  he  ever  again  difputed,  unlels  The  Right  of  Pro- 
perty  be  alto  proved.  4.  In  cafe  the  Demandant,  uho 
claims  the  Right,  is  barred  from  theic  Polic/Tory  Ac- 
lions  by  length  of  time  and  the  Statute  of  Limitations. 
Sec  title  Limttatisn  vf  jI^icms,  In  thcfc  four  cafes  the 
Law  apt'lies  the  remedial  inltrumcnt  of  either  the  Writ 
rf  Right  iifelf,  or  fuch  other  Writs  as  arc  faid  to  be  of 
ihe  tame  nature. 

i.  And  firft,  upon  an  Alienation  by  Tenant  in  Tail, 
whereby  the  eftale  tail  is  difcontinued,  and  the  remain- 
der or  rcvcrfioQ  i',  by  failure  of  the  particular  eftaie,  dif- 
placcd,  and  turned  iruo  a  mere  Right,  the  remedy  is  by 
Action  of  FcrmtJoitt  (Jtcunuum  fsnnam  doiUtJ  which  is  in 
^e  nature  of  a  Writ  of  Right,  and  is  the  highett  a^ion 
that  Tenant  in  Tail  can  have.  See  this  Di£)iooary,  title 


t.  In  the  fecond  cafe ;  if  the  Owners  of  1  particola? 
edaie,  as  for  Life,  io  Dower,  by  the  Curtefy,  or  in  Fee- 
tail,  are  birred  of  the  Right  of  PolTcSion  by  a  Recovery 
had  againll  them,  through  their  default  or  non-appearance 
in  a  Poffifflbry  A^ion,  they  were  abloiutely  without  any 
remedy  at  the  Common  Law,  as  a  Writ  of  Right  docs 
not  lie  for  any  but  fuch  as  claim  to  be  Tenants  of  th* 
fee-0mple.  Thcrefoicthe  /a/.  Wtjim.  2;  13  fAt.  l. 
t.  4,  gives  a  new  Writ  for  fuch  perfon*,  after  their  land* 
have  been  fo  recovered  againll  them  by  default,  called  a 
Qvcd  ti  Jeforctati  which,  though  not  llrifily  a  Writ  of 
Right,  fo  far  par;akes  of  the  nature  of  one,  as  that  it 
willrcHurc  the  Right  to  him  who  has  been  thus  unwa- 
rily deforced  by  his  own  default.  F.  N.  B,  1 55.— But  iri 
cafe  the  Recovery  were  not  had  by  his  own  defauli,  but 
upon  defence  in  the  inferior  PofHilTory  Action,  this  flUl 
remain!  final  with  regard  to  thefe  particular  elUtes,as  at 
the  Common  Ljw  :  And  hence  it  is,  that  a  Common 
Recovery  (on  a  Writ  of  Entry  in  the  fcjl)  had.  not  by 
default  of  the  Tenant  himielf,  but  (after  his  defence 
made  and  voucher  of  a  third  perfon  to  warranty)  by  de- 
fault of  fuch  Vouchee,  is  now  the  ufual  bar  to  cu{  off  an 
eiUtc-uil.  Sec  this  DidiDoary,  title  Rtctyvtry. 

3,  4.  Thirdly,  in  cafe  the  Right  of  Poireffion  be  bar- 
red by  a  Recovery  upon  the  merits  in  a  Poflcffory  Ac- 
tion, or  lallty,  by  the  Statute  of  Limiutions.  a  claimant 
in  fec-fimple  may  have  a  ntre  Writ  of  Rights ;  which  is 
in  its  nature  the  highefl  Writ  in  the  Law,  and  lieth  only 
of  an  ellate  in  Fee-fimple,  and  not  for  him  who  hath  a 
lefs  ellate.  F.  B.  1 .  This  Writ  lies  concurrently  with 
all  other  real  anions,  in  which  an  eflate  of  fee-fimple 
may  be  recovered  ;  and  icalfolies  after  them,  being  at 
it  were  an  appeal  to  the  mere  Right,  when  judgmerx 
bath  been  had  as  to  the  PofTefTion  in  an  inferior  PofTef- 
fory  Afdoo.  F.N.B.  155.  But  though  a  Writ  of  Rigbc 
may  be  brought,  where  the  Demandant  is  entitled  to  the 
PofftflTion,  yet  it  rarely  u  advil'able  to  be  brought  in  fucfe 
cafes;  as  s  more  expeditious  and  cafy  remedy  is  had> 
without  meddling  with  the  property,  by  proving  theDc- 
mandant's  own,  or  bis  Anceflor's,  PolTenion,  and  their  il- 
legal Oufler,  in  one  of  the  PoflelTory  Actions.  But,  rn 
cafe  the  Right  of  PofU-flion  be  loll  by  length  of  time, 
by  judgment  againfl  the  true  Owner  in  one  of  thefe 
ferior  luits,  there  is  no  other  choice;  this  is  then  the 
only  remedy  that  can  be  had ;  and  it  is  of  fo  forcible  a 
nature,  that  it  overcomes  all  obftacles,  and  clears  all  ob- 
jcAions  that  may  have  arifen  to  cloud  and  obfcure  the 
title.  And,  after  ilTue  once  joined  in  a  Writ  of  Right* 
the  judgment  is  abfoluccly  final ;  fo  that  a  Recovery  had 
in  this  adlion  mav  be  pleaded  in  bar  of  any  other  clalia 
ordemtnd.  F.  N  B.b:  1  Injl.  158. 

The  pure,  proper,  or  mere  Writ  of  Right  lies  only, 
we  have  feen,  to  recover  Lands  in  Fee-fimple,  unjulUy 
withheld  from  the  true  Proprietor.  But  there  are  alfo 
feme  ether  Writs  which  are  faid  to  be  in  the  luture  of  a 
Writ  of  Right,  becaufe  their  procefs  and  proceedings  do 
moflly  (though  not  entirely)  agree  with  the  Writ  of 
Right;  but  tn  fome  of  them  the  Fee-fimple  is  not  de- 
manded ;  and  in  others  not  Land,  but  fome  Incorporcaj 
Heredit  ment.  Nor  is  the  mere  Writ  of  Right  alone, 
or  always,  applicable  to  every  cafe  of  a  claim  Lands 
in  Fee-fimple :  for  if  the  Lord's  Tenant  in  Fee-fintple 
dies  without  heir,  wh#reby  an  Efcheat  accrues,  the  Lord 
fliall  have  a  Writ  of  £fc£cat>  which  ii  ia  the  nature  of 
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a  Writ  of  Right.  Scothi^^:  F.l/.£,g.  And  if  one  of 
two  or  more  Coparceners  deforces  the  otlier,  by  ufurping 
the  fole  PortefTion,  the  party  aggrieved  fliall  have  a  Writ 
of  Right,  raticnahili  parte:  which  may  be  grounded 
on  ihc  Seifin  of  tfle  Ancellor  at  any  time  during  hii  life  ; 
whereas,  in  a  nuper  obiit,  (which  is  a  poflcflbry  remedy,) 
he  mull  be  feifed  at  the  time  of  hii  death.  F.  N.  B.  y. 

The  General  Writ  of  Right  ought  to  be  firil  brought 
in  the  Court- B'lron  of  the  Lord  of  whom  the  lands  arc 
holden  ;  and  then  it  is  open,  or  patent :  But  if  he  holds 
no  Court,  or  hath  waived  his  }^\%\\x.,remiftt Curiam  juam. 
It  may  be  brought  in  the  King's  Courts  by  Writ  of 
Fractpe  originally;  and  then  it  is  a  Writ  of  Right 
Clolf ,  being  direacd  to  the  SiicnfT,  and  no:  to  the  Lord. 
¥.  N.  B.  2  :  Finch,  L.  313:  Bcoib  91  :  Alio,  when  one 
of  the  King's  immediate  Tenants  in  eapitt  is  deforced, 
his  Writ  of  Right  is  called  a  Writ  of  Pracipe  in  capitv, 
(the  improper  ufe  of  which,  as  well  as  of  the  former 
Pracipe  quiaDaminui  rtmifn  Curiam,  foas  tooult  the  Lord 
of  his  jurildi^ion,  is  reftraiced  by  Magna  Carta,  <.  24;) 
and,  being  dire^ed  to  the  Sheriff  and  originally  return- 
able in  the  King's  Court,  is  alio  a  Writ  of  Right  Clofe. 
F,  N.  B.  5.  There  is  likewife  a  little  Writ  of  Right 
Clofe,  fetundum  ccn/uetuiiincm  manerii,  which  lies  for  the 
King's  Tenants  in  ancient  demefne,  and  others  of  a 
fimiiar  nature,  to  try  the  Right  of  their  lands  and  tene- 
ments in  the  Court  of  the  Lord  cxcluftvcly.  But  the 
AVrit  of  Right  Patent  iifelf  may  alfo  at  any  time  be  re- 
moved into  the  County-Court  by  Writ  of  Telt,  and 
from  thence  into  the  King's  Courts  by  Writ  of  Pone  or 
Reeordari  facias,  at  the  fuggeflion  of  either  party  that 
ttierc  is  a  delay  or  dcfcd  of  joftice.  $  Comm.  c.  10. 

In  the  progrefs  of  this  adlion,  the  Demandant  muft  al- 
lege  tome  feiiln  of  the  lands  and  tenements  in  himfelf, 
or  elfe  in  fome  perfon  under  whom  he  claims,  and  then 
derive  the  Right  from  the  perfon  fo  fcifed  to  himfelf ;  to 
which  the  Tenant  may  anfwer  by  denying  the  Demand, 
ant's  Right,  and  averring  that  he  has  more  Right  to  hold 
the  lands  than  the  Demandant  ha:  to  demand  them  :  and, 
this  Right  of  the  Tenant  being  ihewn,  it  then  puts  the 
Demandant  upon  the  proof  of  his  title  :  in  which,  if  htr 
fails,  or  if  the  Tenant  hath  Ihewn  a  better,  the  Demand- 
ant and  his  Heirs  are  perpetually  barred  of  their  claim ; 
but  if  be  can  make  it  appear  that  his  Right  is  fuperior  to 


the  Tenant's,  he  (hall  recover  the  land  againft  the  Te- 
nant and  his  Heirs  for  ever.  But  even  this  Writ  of 
Right,  however  fuperior  to  any  other,  cannot  be  fued 
out  at  any  dillance  of  time.  For  by  the  ancient  Law  no 
Sctfin  could  be  alleged  by  the  Demandant,  but  from 
the  time  of  Hen.  1. — By  the  ftaiuie  of  Mertm,  20  Urn.  3, 
t  8,  from  the  time  of  Hen,  li. ;  by  the  Haiutc  of 
Wefim.  I,  3  Ed'w.  i.  c.  39.  from  the  time  of  Rich.  I. ; 
and  now.  by  flatute  32  Htn.  8.  e.  2,  Seifin  in  a  Writ  of 
Right  (hall  be  within  60  years.  So  that  the  PofTeflion  of 
I-ands  in  Fee-fiai pie  uninterruptedly,  for  threefcore  years, 
is  at  prcfcnt  a  fufficient  Title  agatnd  all  the  world  ;  and 
cannot  be  impeached  by  any  dormant  claim  whatfoevcr. 
3  Comm.  c.  10.  See  titlci  Limitations  of' jSiiicni  11.  1.; 
Fofejponi  TitU. 

Writ  op  Right  of  A  d  vow  son  ;  See  this  Di£l. 
titles  AdmtMfon  Ui. ;  ^are  Impedit, 

Writ  op  Right  of  Dower;  Sec  title /)cw/'r. 
Writ  of  Right  of  Ward;  See  urX^  Quardiax^ 
Writ  of  Right  sua  Disclaimer;  See  titles 
CeJ[a-vt(  ;  Di/claimer* 

WRITER  OF  TALLIES,  ScriptorTaUiarum.l  Aa 
Officer  in  the  Exchequer,  being  Clerk  to  the  Auditor  of 
the  Receipt,  who  wrote  upon  the  T allies  the  whole  letters 
of  the  Tellers*  bills.  Coivell.  See  title  Exchequer. 

WRITING,  Script  urn, A  fimpic  Writing  or  Declar- 
ation, not  in  the  manner  of  a  Deed,  made  to  a  certain 
perfon,  i^c,  fhall  be  good  in  Law.  Hob,  312.  See  till* 
Jgreement. 

WRONG,  In/un'a]  Any  Damage  or  Injury;  con- 
trary to  Right.  Co.  Litt.  See  Tert, 

WRONGLANDS,  Seem  to  be  iU-grovvn  Trees  that 
\vill  never  prove  Timber  i  fuch  as  wrong  the  ground 
iliey  grow  in.  Kitch.  109. 

WUDEHETH,  Ftom  the  Sax.  fFude,  i.  c.  Syha.]  A 
fellinp  of  Wood.  Leg.  Hen.  l.  c.  37. 

WYDRAUGHV,  A  water-pafTage,  gutter,  or  wa- 
tering-place ;  often  mentioned  in  old  leafes  of  honfes, 
in  the  covenants  for  repairs,  i^c. 

WYKE.  WYKA.  Wykam  f«ffi  bemini^ 

bus,  &C.  Mon.  Ang.  ii.  Sec  iVic  and  IVica. 

WYTE,  Pana,  Muhla.  Saxoncs  du«  muUiarum 

genera Jlaiuere,  i.  1.  Weram  iS*  Wytam.  See  Witt. 


X. 


XANTUS,  Is  ufcd  for  San^Ius.  See  Spelm. 
XENIA,  Dicuntur  mu/cula,  qua  a  provineialibus 
rtHoribus  prcvmciarum  tferebantur  :  f^ox  ejl  in  pri'vil^gt- 
firum  chartis  non  infutia  ;  M  quietus  ejje  a  Xeniis  immuaes 
nelat  ah  buju/modi  muneribus  alii/que  donis,  regt  vel  regimr 
frajlandis,  quando  ipft  per  pradia  prt-jilegiaiorum  tranfie- 
rint.  Chare.  Dom.  .'-empllngham  — Cnnctdc  nt  omnia 
monafteria  ^  ecclefta  regni  met  a  publicit  veeltgaUbut ,  cpi 

rtbui  is'  oneribus  ahjol'vantur.  Piec  munujeula  prabiant 

re^i  vtl pruid^ibuj,  mfi  vduaiaria.  Spclm.  Gloll'.  Aa//* 


autem  ptr/oaa,  parva  nitl  magna,  ab  bominilus  ^  terra 
Radingenjts  monajitrti  exigat,  non  equitaitonem  ft-ve  expedi- 
tiomm,  tton  Jummagia^  non  tjettigalta,  ncn  navigtn,  non 
opera,  non  tributa,  non  Zenia,  cSf.  AUm.  Hcacc.  Ann& 
20  Ld'vj.  3 

XENODOCHIUM,  Is  interpreted  an  Inn,  allowed  by 
public  licence  for  the  entertainment  ot  (Irangeis  and 
other  guells  :  Alio  an  Hofpual.  Vccab.  utriufque 'Juris. 

XEKOFHAGIA,  A  kind  of  C^r///fl«  Fail ;  the  eat- 
ing of  dry  neat.  Litt,  Did* 


YEAR. 


YA  Al*D  NAY, — S^voJ  homitttf  i// RippOD  ^al  crt- 
drtttfi i><r /uum  Va,  'JS  ftrjuum  N»y  m  mutilus  quir*' 
/«.  &c.  Cbarta  Aihtljian  Re^.  Mon.  Angl.  i,  173. 

YARD,  A  Mcafure,  ihtcc  feet  ID  length ;  by  which 
cloth,  linen,  (^c.  are  mtafurcd :  It  was  faid  to  be  ordain- 
(rd  by  King  Htr.rj  J.,  from  the  length  of  his  own  arm. 
Mal-tr'i  Chron,  Sec  title  Mca/iirti. 

YARDLAND,  f'irgata  yVrrj-.]  A  quantity  of  Land, 
dit^crent  according  to  the  place  or  country  ;  as  at 
hUtcM  in  Surrty,  it  is  b'lt  fifteen  acre),  in  other  counties 
it  is  tiA-coty,  in  fome  twenty-four,  and  in  others  thirty 
and  forty  acrci.  SrafI,  lib.  2.  c.  10. 

YARMOU  PH.  There  is  an  ACt  for  regulating  the 
time  of  bringing  in  and  felling  Herrings  at  the  Fair 
of  Great  "i'armsttiht  fixing  the  prices  and  quantity  by  the 
Laft,  i^c.  Slat.  31  £dw  yft.  2.  r.  2.  See  title  Fi/^. 

YARN.  No  perfon  (hall  buy  Yarn  or  Wool,  but  he 
that  makes  cloth  of  it:  And  none  may  tranfport  Yarn 
beyond  the  Sea,  Jiat.  33  //.  8.     16,  See  title  //'«/. 

YAUGH.  A  Yatcht,  or  little  bark  j  alfo  a  fly-boat. 
pinnace,  i^c.  In  L.tt,  called  Ctlcx,  a  teUrttu^tntf  from 
its  fwiftnffs.  Litt.Difi. 

YEONOMOUS,  OfiOKomuti  An  Advocate,  Patron, 
or  Defender,  f^it.  Abhat.  S.  Albani. 

YEAR,  Annas.]  The  time  wherein  the  Sun  goes 
round  his  compafs  through  the  twelve  Signs,  three 
hundred  and  lixcy-Bve  days,  and  about  fix  hours.  A 
Year  is  twel»c  months,  as  divided  by  Julius  Cr/an 
'J'hc  Church  has  always  begun  the  Year  on  the  firll  day 
of  yanstarit  called  AVw->/»7^*j.<//t> ;  but  the  civil  account 
formerly,  not  till  March  the  zjth.  It  appears  by  an- 
cient grants  and  charters,  that  ourAnccilors  began  the 
Year  at  Chrijlmat,  which  was  chferved  here  till  the  time 
o(  William  1  commonly  called  the  Conjutrr.r ;  but  after- 
wards, for  fome  lime  the  Year  of  our  Lord  was  foldom 
mentioned  in  Giants,  only  the  Year  of  ths  Reign  of  the 
King.  Moa.  Aug.  i.  62. 

1  here  bring  a  ditFerence  in  the  computation  of  time 
in  thcfe  Kin>  doms,  and  on  fome  parts  of  the  Continent, 
of  eleven  days ;  and  frequent  unctrtiioties  having  arifen 
from  the  liitlcrent  times  of  commencing  the  Year  above- 
mentioned,  (which  introduced  the  mode  of  dating  174^. 
for  days  between  the  firft  of  "Januan  and  twi  cty- fifth  of 
jl/ar*-'!'.)  all  ihefc  inconveniences  were  remedied  \iy  Jltu. 
Z^GtP.  2-  f.  23;  which  ena^s.  That  the  fi/ll  day  of  I 
January  next  following  the  lall  day  of  Dccemltr  1751, 
ihall  be  the  lirfl  day  of  the  Year  1752.  And  that  the 
firft  day  ot  JaKuaiy  next  after  the  firil  day  of  January 
1752,  fiiall  be  the  6rll  day  of  the  Year  r/jj.  And  fo 
onrthe  firft  Azy  o{  January  io  every  Year,  ft.all  be  the  firil  ' 
day  of  the  Year.  And  tha;  after  the  firll  day  of  Jaauarj  i 


1752,  the  feveral  day^  of  each  mnnrh  lhati  go  on  in  the 
fame  order ;  and  the  Fcatl  of  £aji.r.  and  other  Moveable 
Fealls  ttiercon  depending, (hali be  a:ccttjincd  according  to 
the  fame  method  they  then  were,  until  the  fccond  day  of 
Septtmher  1752;  and  that  the  natural  day  next  following 
the  fiid  fccond  day  of  Srptemhrt  fhall  be  reckoned  the 
fourteenth  day)of  St/ttrmi^r,  omitting,  for  that  time  only, 
the  eleven  inierm.'diatc  days.  And  that  the  feveral 
natural  days  which  fhall  fuccccd  the  faiJ  foi:rteenth  day 
of  6cpttmltrf  lhall  be  reckbucd  in  numerical  order  accord- 
ing  to  the  order  and  luccekVion  of  days  now  ufed  in  the 
prefent  Calendar.  All  writings,  (^c.  after  the  fird  of 
January  1752.  to  be  dated  according  to  the  New  Style. 
After  2  Stptemher  1752,  Hilary  and  Mubutlmai  Terms, 
and  all  Courts  tube  held  on  the  fame  nominal  days  and 
limes  they  then  were.  The  feveral  Years  iSao,  1900, 
2IOO,  2200,  2300,  and  any  other  hundredth  Year,  (ex- 
cept every  four  hundredth  Year,  of  which  the  Year  acoo 
fhall  be  the  firlt,)  (halt  not  b£  deemed  Bi£ix$iU  or  Ltjf 
Teur,  bat  common  Year*  to  confiil  only  ot  365  days.  The 
Years  20CO,  z^oo.  2800,  and  every  other  four  hundredth 
Yc4r,  from  the  Year  2000  inclufive,  and  all  other  Years, 
which  are  now  eilcemed  Bi/ixnU  or  trap  }'/ars,  fhall 
for  the  future  be  eitcemed  2i:JexttU  or  Liap  Itarj,  coo- 
iiiling  of  366  days. 

A  Calendar,  and  ccrtainTab'es  and  Rules  forthe  fixing 
the  true  time  of  the  celebration  of  the  Feail  of  Eojitr^  and 
the  finding  of  the  times  of  the  Full  Moons  on  which  the 
fame  depends,  are  annexed  to  this  Afl,  which  are  to  be 
prefixed  to  all  future  editions  of  the  Common  Prayer 
Book.  Courts  of  i^eHion  and  Exchequer  in  Scotltm^,  and 
Markets,  Fairs,  and  Marts  to  be  held  upon  the  fame 
natural  days  they  Ihuuld  have  been  hnlden  on,  if  this 
Ad  had  not  been  made.  The  natural  days  and  times  for 
the  openiog  and  incloling  of  Commons  of  P*flure,  not 
altered  by  this  Adl.  The  natural  days  and  times  of  pay- 
ment of  Rents,  Annui.ie^,  Sums  of  Money  or  jntercll, 
or  of  the  Delivery  of  Goods,  Commencement  or  Expira* 
tion  of  Leafe*,  i^e,  or  of  atiaintag  the  age  of  twenty- 
one  >ears,  not  altered  by  this  aA.  See  25  da.  z. 
c.  30  ;  tCt  Gte.  2.  <c.  9,  34. 

The  mode  of  computation,  introduced  into  E/tglenJ 
by  the  above  A£l,  is  called  die  AVtw  5/>/r,  to  dirtinguiih 
it  from  the  former,  called  the  0:J  Style,  which  flill  con- 
liDUf  s  to  prevail  in  many  places :  and  the  l\'t^v  Sfylf  had 
been  ufcd  by  tuher  Nations,  long  previous  to  iti  adoption 
by  the  Englijh. 

The  O1.I)  Style  now  prevails  in  Mufccvy,  Deamari, 
Hcljliiit  Hamiarg,  U/rtci/ft  GaeUrtt,  Eafi  Friiftamd,  Ot- 
Kfva,  and  in  all  the  PfOtctlant  PrtDCipalilies  ID  Germ^my, 
and  the  Caoioos  of  S'Aiizfr/anJ. 
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New  Style,  is  ufed  In  all  ihe  Dominions  fubjeA  to 

Cr/at  Britain  t  in  ^aCTica,  \x\/lmj}(r^{im,  Iiotlertiam,Ltii.'crt, 
HitfiUm,  MiJdiebvrg,  Gi>t»i,  B,u£tls^  Brahma,  and  in 
all  the  NcihcrUndit  exctpt  the  pUccs  bcforc-meniioitcd : 
— Alio  in  France,  (before  ihe  lall  introduflion  of  the  un- 
iiUtlligibic  Rs-volutionary  Siylf,)  Spain,  PcrtugaK  Italy, 
Hungary,  PcUmd,  and  in  all  the  Popifli  Principaliucs  oX 
iitnnany  and  Cantons  of  Siv'uxerioJid . 

Year  and  Da  v,  y A  time  that  de- 

termines a  Right,  or  works  a  f'rcfcripiion  in  many  cales 
by  Law  i  as  in  cafe  of  an  l^llray,  If  the  Owner  chnllcnge 
it  not  within  th.it  time,  it  bdoi  gr.  to  the  Lord  ;  fo  ol  a 
Wit'ck.^V,  Szc  ix\f:  E/lray,  A  Year  and  a  Day  is  given 
to  profccute  Appeals ,  and  for  Actions  in  a  Writ  of  Right, 
i^c.  after  cn:ry  or  clr.im,  to  avoid  a  fine.  A  pcrfon  wound- 
ed muil  die  within  a  Year  and  D^y>  in  order  to  make  the 
ofTender  guilty  of  Murder,  Uc.  3  Jnji.  53  :  6  Rtp.  107. 
Sec  titles  Apftal <f  DitUh\  Claita^  Entry;  F:v,t\  UemieiJe; 
H'reck\  and  other  tiilcs. 

Yt  A  R ,  Dav,  AN  D  Waste,  Ahkui,  Dies,  £5  Fa^um^l 
A  part  of  the  King's  Prerogative,  whcicby  he  hath  the 
profits  of  lands  and  tenements  for  a  Year  ar.d  a  Day  of 
ihofe  that  are  attainted  of  Petit  Treafonor  Felony,  wbo- 
focver  is  Lord  of  the  Manor  whereto  the  Litids  vr  tene- 
ments do  b:!ong ;  and  [ci-]  the  King  may  caufc  Wafte 
10  be  made  on  the  tenements,  by  dellroying  the  houf'es 
ploughing  up  the  meadows  and  paflures.  rooting  up  the 
woods,  (Jc.  except  the  Lord  of  the  Fee  agree  with  him  for 
the  redemption  of  fuch  Wafte  ;  afterwards  relloring  it  to 
ihe  Lord  of  ihcFcc.  Slaunt//.  Prtrrog.  44..  See  further 
titles  y///<i/W*T;  E/cheat  \  Fcrfei.'-.tre  11.  i.;  Tertitrei. 

"  We  will  not  hold  the  lands  of  them  that  be  convifl 
of  Felony  but  one  Year  and  one  Day,  and  then  thole 
hndj  fliall  be  dclivertd  to  the  Lords  of  the  Fee."  Mt>g. 

This  appears  by  G/aavi/I  to  be  due  to  the  King  by  his 
ancient  Prerogative,  2  /»/7.  36*  cites  Glatt-vtU  7.  cap.  17. 

foi  59. 

Tftis  chapter  of  Magna  Charta  Aox\i  cxprcfs  that  which 
doth  bflcmg  to  the  King,  'vix  the  Year  and  the  Day, 
and  omits  the  Warte,  as  not  bilonging  10  him  ;  and  this 
is  explained  by  our  ancient  boolcs  witn  an  uniform  con- 
fent.  2  Inji.  36,  cites  Braaon^  lih.  yft>i.  lag,  fc?  137 ; 
and  BrittofttC.  '^•fol.  14;  and  FUta^  I.  1.  c.  Z%;  and 
Mirror,  e.  5.  §  2.  The  Minor,  t'peaking  of  this  chapter* 
faith,  Le  f  otnt  dii  tirres  atix  filons  later  per  un  fiH^  eji  de 
/ufse,  tar  per  la  ou  ie  roy  nc  dutfi  aiiir  qat  L'  g'l/i  de  di-cit, 
cu  I'an  10  utjm  de  jine  pmr /aluer  le  f.cf  de  Vejh.p-.neitt  pre- 
is^Kcnt  les  mimjiers  le  roy  ambidtux-  Upon  all  which  it 
appears,  lhai  th?  King  originally  was  to  have  no  benefit 
in  tht»  cafe  upon  the  attainder  of  Felony,  where  the  free 
land  was  holden  of  a  Subjcfi.  but  only  in  detcnation  of 
the  crime  ;  ut  pcena  ad  paucoi,  tbcIus  ad  cmrrcj  finveniat ; 
10  proflrate  the  houfes,  to  extirpate  the  gardens,  to  eta- 
dicatc  his  wood,  and  10  plough  up  the  meadows  of  the 
Felon;  For  faving  whereof,  and  pro  hcr.o  publico ,  the 
Lords,  of  whom  the  lands  where  holdcn,  were  contented 
to  yield  the  lands  to  the  King  for  a  Year  and  it  Day; 
and  therefore  not  only  the  Waftc  was  jiillly  omitted  out 
of  this  chapter  01  Magna  C/jurta,  but  thereby  it  is  enact- 
ed, that  after  the  Year  and  Day  the  Land  ihall  be  ren- 
dered to  the  Lord  of  the  Fee,  after  whlcn  no  Wafte  can 
be  done.  2  InJl.  37.  Serjeant  Haivkim  fays,  it  fccms 
9greed>  that  by  the  Common  Law,  upon  an  aitsunder  of 


Felony,  the  King  had  a  right  utterly  to  waOe  the  lards  hot- 
dcn  of  any  but  biir.lclf,  v.  hereof  the  perfon  attainted  was 
feifed  of  an  efta:e  of  inhei-iiincc,  cither  in  hi*  own  or  in  his 
Wife's  right.  And  it  is  faitt  by  fome,  that  the  King  hath 
both  this  right,  and  ftlfo  a  right  to  hold  fuch  lands  for  a 
Year  and  a  Day.  liut  it  is  holden  by  others,  that  the 
right  to  hold  over  the  Unds  fcr  a  Year  and  a  Day  was 
given  to  the  King  in  lieu  of  the  Wajie,  and  it  fcems  im- 
plied in  Magna  iSharia^  cap.  22,  which  faying,  that  the 
King  ftiall  not  hold  over  the  lands  of  thole  convidcd  of 
Felony  but  for  one  Year  and  a  D.iy,  and  making  no 
mention  of  the  Wifte,  i;  feems  pliinly  ig  intimate,  that 
at  the  time  of  the  making  that  ftatute,  the  King  waa 
thought  to  have  no  other  right  but  only  to  the  Year  and 
Day.  2  Hi»^Mk.  P.  C.  c.  49  <t  8.  See  Fcrfeiiure  IL  I. 

And  where  the  treaiile  o(  Pricragativa  Regis,  made  ii\ 
1 7  Ed-xu.  2 ,  fays,  £t  pafit^uam  Ootiiiuui  Rtx  bahuerit  aanum, 
dienii  et  vaftuaiy  tunc  rcddatur  itnementum  itlud  cetpitali 
domino  feodi  iUiuS,  nift  prius  facu^t  Jinem  pro  ai:iio,  die, 
vajio  ;  this  is  fo  to  be  expounded,  that  fcrafmuch  as  it 
appears  in  the  faid  old  Books,  ih.it  the  Ofiiccrsand  Mini- 
Uers  did  demand  both  for  the  WaUc  and  for  Year  and 
Djy,  that  came  in  lieu  thereof,  therefore  this  treaiifc 
named  both,  not  thiit  both  were  du?,  but  that  a  reafon- 
able  fine  might  be  paid  for  all  that  which  the  King  might 
lawfully  claim.  But  if  this  aft  of  17  £d.  2,  be  agaioft 
this  branch  of  Magna  Cbarta,  then  it  is  repealed  by  the 
aft  of  4?  Ed.  2.  c,  t.  2  InJI.  37:  2  Ha'wk.  P.C. 
cap.  49.  ^8. 

Hereby  (fays  Ceh)  it  appears  how  neceffary  (he  read- 
ing ancient  Authors  Is  for  underftanding  of  ancient  Sta- 
tutes. And  out  of  thcfe  old  Books  jou  may  obfervc,  that 
v^hcn  any  thing  is  given  to  the  King  in  lieu  or  fatisfaflion 
of  any  ancient  tight  of  his  Crown,  when  once  he  is  ia 
pofTcltion  of  the  new  recompence,  and  the  fame  in  charge, 
his  OfHccrs  and  Minitlers  will,  many  times,  demand  the 
old  aUo,  which  may  turn  to  great  prejudice,  if  it  be  cot 
duly  and  difcrecily  prevented.  2  J/iJl.  37. 

If  there  be  Lord,  Mefnc,  and  Tenant,  and  the  Mcfno 
is  attainted  of  Felony,  the  Lord  Paramount  ftiali  have  the 
Mcfitalty.  prcftntly;  lor  this  prerogative  belonging  to 
ihe  King,  extends  only  to  the  land,  which  might  be  waft- 
ed, in  lieu  whereof  the  Year  and  Day  was  granted. 
2  InJl.  37.  And  this  is  to  be  undcrllood  when  a  Tenant 
in  Fee-limple  Is  attainted  ;  for  when  Teriant  in  Tail,  or 
Tenant  for  Life  is  attainted,  there  the  King  (hall  have 
the  profits  of  the  lands  during  the  life  of  Tenant  in 
'I'ail,  or  of  the  Tenant  for  Life.  2  Jnjl  37. 

Tifai  &e  canvi/i]  Here  cenuid .  in  a  large  fenfe  is  taken 
for  attivMi  :  For  the  nature  and  true  (cnfc  of  both  ihcfe 
words,  fee  ilic  fiiH  part  of  the  Inflttutti-j  and  likewife  for 
this  word  Felony  there.  2  Injl^  37  ;  and  fee  this  Di€l, 
title  Jitiamder. 

Of  FiU/iy]  Muft  be  undcrflood  of  all  m-inncr  of  Fe- 
lonies punifhcd  by  death,  and  rot  of  Petit  Larceny, 
which  notwithllanding  is  Felony.  2  Jn/l,  38.  If  Lord 
and  Tenant  arc,  and  the  Tenant  i?  ::ttainted  of  Felony, 
and  the  King  has  Jttiium,  Dietn,  W  Fajlum,  yet  if  the 
Lord  enterj  without  due  procefs,  and  the  writ  fued  to  the 
titcheacor,  the  land  fhall  be  re-fciled,  atfd  he  fhall  .infwer 
for  the  mcine  ilTucs  and  profits.  Br.  Re-Seiftrt pi.  36,  cites 
Ed.  2.  and  Fiiz  Tra-verfe^  ^Z. 

The  liatute  de  Pra-rogati'va  Regis,  cap.  15,  wills,  that 
if  a  Felon  has  land,  tunc  Rtx  jJatim  Ukm  hAbtat,  ^  babtai 

indt 


YEAR. 


YULE. 


indt  annum  U  "jajlnm  W  t:rra  Jepruefttr,  !cc.\^  ttoic  re/- 
diUur  capi:aU  ^oi?t:n'3.  Sec  t^irrt^  if  this  word  (ftaitm) 
fhall  be  otherwifc  intended  but  alter  otiice  found.'  Br. 

Tenant  by  copy  of  Court-roll,  by<hc  verge  in  ancient 
demefae  committed  Felony,  and  was  attaiotcd  of  it,  and 
Annum ^  Diem,  £5"  Vajlum  was  awarded  for  the  King  ;  and 
the  reafon  I'cems  to  be,  tnafmuch  as  Frank-tenants  m  an- 
cient demcfnc  have  no  other  evidenci:  but  copies  of  Court- 
rolls;  for  oiherA-ife  it  fecms  to  be  of  a  mere  Copyholder 
eat  of  ancient  dcmei'nc  for  other  Frank-tenement.  Br. 
Tenant  per  Ccpk,  SiC.  Cites  3  £</.  3.  See  titles  Cop^boUi 
Fer/fituTt. 

A  man  was  outlawed  of  Felony,  and  aliened  his  land 
to  y.  iV  ,  on  which  Scire  facias  iflued  againll  him,  who 
came  and  would  have  iraverfcd  the  Felony;  and  the 
Court  doubted  if  he  might  traverfe  it,  by  realbn  that  he 
i>  a  ftr.ingcrto  the  record  ;  but  per  Pi^o:,  by  7  Ed.  4,  c.  2, 
he  canoot  traverfe  it  in  cafe  ot  Feluuy  being  a  (tranger 
to  [he  record  ;  centra  in  cafe  of  Trclpafs ;  on  which  it 
was  prayed  for  the  King,  that  Year,  Day,  and  Waftc 
be  adjudged  for  the  King  immediately,  and  lo  it  was  im- 
mediately from  that  Day  till  a  Year  and  a  D.iy  next 
after:  quod  nora.  i^ifre.  If  the  King  may  take  the 
Year  and  the  Day  at  what  time  he  pleaies  ?  it  feems  he 
cannot.  Br  CoroBe^  pi.  10^,  z\\c%  JJ[.  i-  Sec  title 
InqueJ}  of  Of.ce. 

The  King  fliall  have  the  firft  Yearand  Day  and  [cr]  Waflc 
of  the  Land  of  him  who  is  attainted  of  Felony,  which 
comes  after  the  attainder,  and  whofoever  takes  the  profits 
this  Year  fhall  anfwer  the  profiti  to  the  King  ;  per  fiiz- 
lericrf.  But  it  feems  that  this  is  to  be  underilood  after 
office  found,  or  that  the  Inquell  which  attaints  him  finds 
alfo  what  lands  he  had  at  the  time  of  the  Felony  commit- 
ted, or  after.  And  in  the  cafe  above  of  49  j^J/'.  2,  the 
Outlawry  of  Felony  was  iS  £d.  3.  and  writ  ifTued  to  the 
Coroners  to  inquire  of  his  goods,  lands,  and  tenements, 
4b  Ed.  ^;  which  returned  that  he  had  land,  and  aliened 
to  y.  A',  after  the  Outlawry  ;  and  upon  this  Scin  facias 
Iflued  againft  N.,  who  came  and  would  have  traverfed 
the  Felony  ;  and  the  Year  and  Day  was  awarded  to  the 
King  with  the  Wafte.  And  fo  it  fecms  that  the  King 
cannot  take  it,  unlefs  after  office,  which  was  thirty  years 
after,  as  there.  But  Shftrre,  if,  upon  the  office  found,  he 
who  receives  the  profits  the  firft  Year  after  the  Felony 
flialt  not  be  charged?  It  fecms  he  RiiW,  per  Fi/%/f.  above. 
^u^trt  the  experience  thereof  \xi.B.  R  ?  Br.  Corcne,pl. 
207,  cite*  F.  A'.  B  jol.  144.  Sec  title  Inquefi  cfOJUe. 

Year  -Books.  Rep  orts,  in  a  regular  lerics,  from  the 
reign  of  King  ^rfWv.  11.,  inclufive,  to  the  time  of  Hen. 
VlTl,  which  were  taken  by  the  Proihonotarles,  or  Chief 
Scribes  of  the  Court,  at  the  expcnce  of  the  Crown,  and 
pobiilhcd  annually;  whence  they  are  known  under  the 
denomination  of  the  Year- Books.  See  iitXe  Law.Bctiki. 

Years,  Ejiaies  for  i  See  title  Z-ra^. 

YEMAN.or  YliOMAN,  or  YOMAN,  Aderivativc 

of  \\\cSaxontGeman,\.  e.  Communis.  Thefc  Camdtn  in  his 

^W/jT/;;tf  piacetli  next  in  orderto  Gentlemen, calling  ihcm 


Ingenues ;  whofc opinion  the  (latote  affirm!,  amto  6  R.e.t. 
c  4.  and  20  Ric.  2.  c.  z.  Sir  Thomas  Smith,  in  his  Re. 
fuhh  /ingUrum,  /.  I.  c.  23,  calls  him  a  Yeoman,  whom 
our  Law  calls  iegalem  hzminim,  which  (fays  he)  i'  in  the 
Er.glijh  a  frcc-born  man,  that  may  dilpend  of  his  own 
frcc-land  in  yearly  revenues  to  the  fum  of  forty  Ihiliiogs 
jlerliKg.  y npgan,  in  his  Rejlttuticn  cf  decayed  InieUigenee, 
c.  10,  writes,  That  Gcmen  among  the  ancient  Teutonies, 
^MeKe.'tt amongthe  modern. tignifiei  as  mtichasC.^wwjr, 
and  the  letter  g  being  turned  into  y,  is  written  reraen, 
which  alfo  fignihes  a  Ccmmpmr.  Sec  title  Precedence. 

Yeoman  alfo  fignifics  an  Officer  in  the  Kings  houfe, 
in  the  middle  place  between  the  Sfrjcant  and  the  Groom; 
as  Yeoman  of  the  Chandry,  Yeoman  of  the  SculJery, 
Slat,  arsiiq.  53  /f.  8.  f.  1  3.  Yeoman  of  the  Crown,  Sta/, 
anitq.  3  £.  4,  5.  The  word  Youngmen  is  ufed  for 
Yeomen,  in  ihe/iat.  33  Ur:.  8.  e.  10.  Co^ivgU. 

YEME,   An  ancient  corruption  of  fiie/ne,  winter. 

Ce^vesl. 

YEVEN.or  YEOVEN.  Given:  Dated.  Crw,ll. 

YEW,  Siid  to  be  denied  from  the  Greek  l,'t.,  to 
hart,  frntably  becaufe,  before  the  invention  of  gunj,  our 
Anccilurs  made  bows  wish  this  n'ood,  with  which  they 
annoyed  ihtir  enemies  i  and  ihcrelfirc  they  loolc  care  to 
plant  the  trees  in  the  church-yard.',  where  they  miehi 
be  often  fecn  and  prcfervrd  by  the  people.  Uinjkeu. 

YIELDING  AND  P.^VJNG,  RiJJ,,<i,(^  SokinJcA 
Comes  from  the  Sax.  CUan  i£  GiUan;  and  in  Dcmt/- 
eay,  Cil.iariU  frequently  ufed  for  Salntrt,  Rejdirt,  the 
Sexon  (j.  being  often  turned  into  K  Sec  title  D/it/, 

YINGMAN,  Mentioned  in  the  Laws  of  King  i. 
C.15.  i/f/mauihirksihis  may  bcamidake  (at l,:x!:j!miin, 
or,  as  we  now  dy ,  EngliJhm.tH  :  But  perhap.  the  Yingmen 
were  rather  Youngmen,  printed  for  Yeoman  and  Yemen, 
in  JIal.  33  H.  8.  c.  lo. 

YOKELET,  Sax.  JmUi.]  A  little  Farm,  lie.  in 
fome  parts  of  Km,  fo  called  from  its  requiring  but  < 
Yoke  of  0«en  to  till  it.  Sax.  Dicl. 

YORK,  CujJcm  of.    See  title  Extcutor  \.  9. 

YoKK-Bvii. oiNCs  CoMPAKY,  A  Corporation  Or 
Company  eredicd  by  ftatute  for  raifing  Tbiwui  Water  in 
y'srk-BuilJing::  Tliis  Company  having  bought  the  for- 
feited eltates  in  Scsilaii/ on  the  Rebellion,  arms  1  Gto.  i. 
to  enable  them  to  make  good  thtir  engagemenu  to  the 
Government,  they  were  empowered  by  flatuie  to  difpofe 
of  rent-charges,  to  grant  annuities,  i^'c, 

YPSIVREMETA,  In  Latin  JUiioaam,  (igniSes  God, 
the  Thunderer. 

YVERNAGIUMi  Set  Hytinagium. 

YULE.  In  the  North  of  Englattiif  the  country  people 
call  the  Feaft  of  the  Nativity  01  our  Lord  by  the  name 
of  Yu'e,  which  is  the  proper  Smch  word  (qt  Cbrijimaj ; 
and  the  fporls  ufed  at  Chnflmai,  here  called  CtriJImas 
Gamboh,  in  Scotland  they  term  JVr  Garnet.  The  llatute 
I  Gie.  I .  8,  was  made  for  the  repeal  of  a  repealing  aft, 
palfeit  in  the  Parliament  of  ScmlanJ,  in:itled  '■  An  Afl 
for  difcharging  the  yuU-ymtenn."  See  Guk. 
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ZA60LUS,  i.  e.  Dialelut,  as  nfed  in  many  old 
Writers,  •viz.  Edgar,  in  Leg.  hUnath.  Hydfif.  t.  4: 
Orderic  Vit^is  460,  &C. 

Z  ABULUM,  Latin,  Salnlum.]  Grofs  fand  or  gravel. 

ZALA>  i.  t.  In(tndium  ;  from  whence  we  derive  the 
Englijh  word  Zeal. 

Z  ANT-KILLOW,  A  mtafure  containing  fix  Englijh 
bufhels. 

Z  ATOVIN,  Sattin,  or  fine  Silk.  hUn.  Ang.  i»i.  1 77. 

ZEALOT>  Ztlo/4s.]  Is  for  the  mofl  part  taken  in 
ptjortm  ftnfumt  fo  that  we  term  one  that  is  a  Separatid  or 
Stbijmatie  from  the  Church  of  ZngUnd,  a  Zealot  or 
Tanatie. 

ZENIA  ;  Sec  Xtnia, 

ZETA,  A  room  kept  warm  like  a  flove ;  a  withdraw- 
ing chamber  wiUi  pipct  conveyed  along  in  the  wallsj  to 


receive  from  below  either  the  coo!  air  in  the  Summer,  or 
the  heat  of  fire,  Is'f.  in  Winter  :  It  is  called  by  our  Englijh 
HiHorians  a  Dining-room,  or  Parlour.  OJlcrn  -vita  S.  £/- 
ptrfgi  opudWhitton:  Alon.il.  12^. 

ZODI ACK,  ZMHacusJ]  An  imaginary  circle  in  the 
Heavens,  containing  the  twelve  Signs  through  which  the 
Sun  pnfTes  every  year.  Litt. 

ZUCHE,  Zuihtusy  Stirfi  Jieeus  1^  aridut.]  A  withered 
or  dry  flock  of  a  tree. — See  Plaeit.  FereJ}.  tn  Ccm.  Not/, 
dt  Anno  8  H,  3,  where  it  feems  a  writ  of  Ad  ^uod  damnum 
ifTued,  on  granting  of  Zuches  or  dead  wood  in  a  Forcft* 
C^f.  Sptlm. 

ZYGOSTATES,  Lihriptm.']  The  Clerk  of  the 
Markets,  to  fee  to  Weights.  Sptlm. 

ZYTHUM,  A  drink  made  of  com,  ufed  by  the  old 
Gauh ;  fo  called  from  the  feethtng  or  boiling  it,  whence 
Cyder  bad  its  name.  Sptlm, 
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IMPEACHMENT.  Column  2.  tine     add — But  f«  coKtra,  4  Csfttm.  c,  ig, 

At  the  end  of  the  liiie  add— Sec  Jtajm.  izo:  1  Leoa.  384;  and  this  Di^ionary,  tide 
ParUamtHt  Vill. 

INFORMATION.  Div.  I.  parag.  2.  line  4..  after  "  Attorney-General,"  add — (or,  during  a  Vacancy  c£ 
that  Ofiice,  by  the  Solicitor- General ;  mlka's  Ca,  Bro.  P.  C.) 

INSURANCE.  Div.  III.  6.  At  the  end  of  this  Divlfion,  add- 
Since  the  above  was  wr  itten,  the  cafes  of  Brandon  v.  Najhitt,  and  Brijlmu  v.  Towtrr, 
were  determiDed.  Sec  6  Term  Rep.  z-^  \  35.  In  tlic  6rft  of  ihefe,  the  Court  of  ^. 
declared,  that  no  A^Hion  could  be  maintained  iither  by,  or  in  favoar  an  Alien  Ene- 
my :  And>  as  a  coofcgueace  of  that  determination,  in  the  latter  cafe,  aftrr  a  long  argu- 
rnent,  it  was  decided,  hy  the  pofiiive  opinion  of  the  Court,  \q  z  very  few  words,  thac 
the  infurance  of  an  Enemy's  Property  is  illegal ;  and  no  A^oq  can  be  fuftaioed  thereon. 
See  alfo  Parie'j  Laiv  of  Jnfurance,  Edition. 

JOINTENANCY;  in  Things  Personal.    Line  14.  after  Z///.  §  321  ;  Read  thus — 

So  aKo,  if  tco/.  be  given  by  Will  to  two  or  more,  equally  to  be  divided  between  them* 
and  the  Survivors  and  Survivor  of  them  ;  this  has  been  held  to  make  them  Tenants  in 
Common  ;  as  the  fame  words  would  have  done  in  regard  to  Real  Eftates  :  The  wcrd 
Sur'vivorj,  &c.  being  to  be  undcrftood  of  fuch  of  them  as  fliall  be  living  at  the  Tcf- 
tator's  death,  i  E^.  Ab.  292.  r.  1 1  • — But  in  a  cafe  of  a  Devife  of  a  Debt  to  two  or 
more,  "  ihare  and  ihare  alike,  equally  to  be  divided  between  them,  and  if  either  of 
tbem  die,  to  the  Survivors  or  Survivor  of  them/*  it  was  determined  in  Ucm.  Pmc.  thac 
they  were  joint-tenants  ;  and  the  decree  of  C*w/fr,  Z,<^.  C.  declaring  them  Tenants  in 
'  Common  was  revcrfed.  See  Cox^t  P,  Wm.  i.  96,  and  the  note  there; — Rellduary 
Legatees,  &c. 

JUS  PATRON  ATUS.    Line  3.  after  "  learning"  add— Who  are  to  fummon  a  Jury  of  fix  Clergymen  and 
fi.i  Laymen,  to  inquire,  tifr, 

NATIONAL  DEBT.    Column  2.  inftead  of  the  five  laft  lines.  Read: 

By  the  Commiffioncrs*  Account,  publiQied  on  the  firftof  Augufi  1796,  it  appears  thac 
they  have  laid  ouc^  14,969,312  :  18:6  Sterling  in  the  purchale  of^. 20, 1 1 7,450  Stock 
in  the  3  and  4  per  Cctstt. 
Line  3 1  of  tiat  Column,  for  "  between  250  and  300,"  read  "  nearly  400.*' 

PARLIAMENT.     In  the  arrangement  of  the  Divifions  at  the  beginning  of  the  Title,  tranfpofe  the  Hnos 
V.  I  :  Vi.  (A):  t.  thus— 

V^.  I.  As  Mtmbert^  Sic. 

2.  In  their  judicial  Capacity* 
VI.  (A)  At  relalts  to  Taxt$. 

Div.  VI.  (B)  3  ;  col.  3.  of  thai  Div  ;  line  27,  after  3  Lud.  455.  Add,  But  a  contrary 
determination  was  made  by  the  Soutbwark  Committttt  in  the  firll  Scfllon  of  the 
Parliament  called  in  1796  ;  who  declared  a  Candidate  difqualiEed,  on  the  ground 
of  having  treated  at  the  former  Ele^oa. 

4  PAWNBROKERS. 


ADDENDA   et  CORRIGENDA. 


PAWNBROKERS.  Col.  2.  line  9,  aficr  the  word  "exceeding"  add — (42/.  eirbt-ptnee,  and  thence  not 
exceeding  10/.)  ^c. — This  alceracion  was  made  by /a/.  30  Gn.  3.  c.  87  ;  which  fee. 

PEERS  OP  THS  Realm.    Div.  H.  col.  4.  line.  7.  after  87.  add— 

It  Teems  now  to  be  le(tlcd,  that  a  Peerage  cannot  be  transferred,  (unlets  we  confider 
the  fummoning  of  the  cldcll  Son  of  a  Peer  by  Writ  as  a  Transfer  of  one  of  his  Father's 
Baronies,)  without  the  concurrence  of  Parliament;  at  Icaft  in  ihofc  cafo  where  the 
noble  Perfonagc  has  no  other  Barony  to  remain  in  bimfclf ;  A%  othcrwife,  on  fuch 
transfer,  he  would  tiimfelf  be  deprived  of  his  Peerage,  and  be  made  ignoble  by  his 
own  aft.  The  Earldom  of  ArumUl  i^ttantt)  is  now  fettled,  by  of  Parliament, 
in  the  Nor/elk  Family:  And  even  if  it  were  not,  it  might  be  queflioned,  whether,  under 
the  fuppofition  of  no  remaining  Barony,  fuch  an  one  could  now  be  otticrwifc  conveyed  ; 
it  being  held  that  the  whole  Nation  is  intercflcd  in  each  individual  Peer :  And  that  a 
Peer  cannot  be  deprived  of  his  Peerage  but  by  of  Parliament.  See  fVathm*) 
Iv'otti  ct  Cilbert'i  Ttnurtty  Note  XI.  in /.  ii  ;  and p,  361. 

POLICE.     -     -     Col.  3.  parag.  3.  line  2.  format.  25  Cto,  2.  read  28  Gee.  2. 

Col,  4.  line  5.  for  Cto.  1.  read  Gto.  2.  ia  both  inllances. 

WILLS.      -     -    la  the  arrangement  of  the  Divifions  11.  z.  line  2.  for  temporal  read  ttmporary. 


THE  END. 
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